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BURRELL  T.  CITY  OF  PORTLAND  et  al. 
(Supreme  Court  of  Oregon.     Feb.  20,  1912.) 

1.  Municipal  Cobpobatiors  (J  214*)— Ofpi- 
cEBs— Statctoby  Pbovisions— Contbact  of 
Employment. 

Portland  City  Charter,  §  118%,  empower- 
ed the  city  to  construct  a  bridge  and  to  issue 
bonds  therefor  to  a  certain  amount,  and  by 
section  304  provided  that  the  city  engineer 
should  keep  nimself  informed  of  the  condition 
of  all  public  streets,  bridges,  etc.,  and  that  all 
plans  and  specifications  for  the  construction 
thereof  should  be  made  by  blm  or  under  his 
supervision,  and  section  305  provided  that  the 
city  engineer  should  be  the  consulting  engineer 
of  all  boards  and  commissions  authorized  by 
the  charter  without  salary  other  than  that  as 
city  engineer.  Held,  that  the  city  council  had 
the  power  to  make  a  contract  of  employment 
with  an  outside  consulting  engineer  to  prepare 
plans  and  specifications  for  the  bridge. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  5ii2;  Dec.  Dig.  § 
214.*] 

2.  Municipal  Corpobations  (§  59*)— Chab- 
TER— Construction  of  Grant  of  Powers. 

The  prant  of  an  express  statutory  power 
carries  with  it  by  necessary  implication  every 
other  power  necessary  and  proper  to  the  execu- 
tion of  the  power  expressly  granted. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  149;  Dec.  Dig.  § 
59.*1 

3.  Municipal  Cobpobations  (|  217*)— Offi- 
CEBS— Statutoby  Provisions— Civil  Sebv- 
ICE  Regulations. 

The  charter  of  the  city  of  Portland,  pro- 
viding by  section  306  that  all  appointments  to 
and  promotions  in  the  subordinate  administra- 
tive service  of  the  city  should  be  made  by  a 
competitive  examination,  and  expressly  ex- 
empting therefrom  the  city  engineer,  was  not 
intended  to  apply  to  an  outside  special  con- 
sulting engineer  employed  b^  the  city  for  the 
drawing  of  plans  and  specifications  for  the 
construction  of  a  bridge  authorized  by  section 
118%  of  its  charter. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  217.*] 

4.  Municipal  Corpobations  (|  323*)- Pub- 
lic Improvements— Mode  of  Doino  Work 

—Injunction. 

Where  the  charter  of  the  city  of  Portland 
by  section  118%  authorizes  the  construction  of 
a  bridge  and  the  issuance  of  bonds  therefor  for 
a  large  amount,  the  quality  of  material  and 
ornamentation  and  the  cost  thereof  are  matters 
resting  in  the  discretion  of  the  executive  board 
of  the  city  council,  and  its  decision  as  to  wheth- 


er the  contract  shall  be  let  on  a  unit  plan  or 
by  some  other  method  will  not  be  interfered 
with,  in  the  absence  of  a  showing  of  fraud  or 
manifest  abuse  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i{  842-846;  Dec.  Dig. 
i  323.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;    C.  U.  Gantenbein,  Judge. 

Action  for  an  Injunction  by  W.  F.  Burrell 
against  the  City  of  Portland  and  others.  Ac- 
tion dismissed,  and  plaintiff  appeals.  Af- 
firmed. 

This  t8  a  suit  to  declare  illegal  and  to  en- 
join the  further  execution  of  two  contracts, 
one  between  the  city  of  Portland  and  de- 
fendant Ralph  Modjeskl  for  drawing  plans 
and  supervising  the  construction  of  a  bridge 
over  the  Willamette  river,  and  the  other  be- 
tween the  city  and  the  Union  Bridge  &  Con- 
struction Company  for  tite  building  of  the 
substructure  of  such  bridge,  and  the  bond 
given  for  the  faithful  performance  thereof. 
The  trial  court  sustained  a  general  demurrer 
to  the  complaint  and  dismissed  the  suit. 
PlalutifT  appeals. 

The  principal  averments  to  the  complaint 
are  as  follows:  The  plaintiff  is  a  citizen  and 
taxpayer  of  the  city  of  Portland,  a  munici- 
pal corporation  under  the  laws  of  the  state 
of  Oregon.  Under  the  charter  of  tliat  city, 
as  provided  for  in  section  118%,  power  is 
given  the  council  to  iasue  and  dispose  of 
city  bonds  to  an  amount  not  exceeding  $2,- 
000,000.  The  executive  board  and  Its  suc- 
cessors in  office  are  authorized  and  empower- 
ed by  the  charter  to  construct  and  build  a 
bridge,  with  appropriate  approaches  and  ter- 
minals, and  with  a  clearance  of  not  less 
than  65  feet  above  high  water  and  not  less 
than  9«>«/ioo  feet  above  the  city  datum  or 
low-water  mark,  across  the  Willamette,  in 
such  city,  from  Broadway  street  to  the  east 
side  of  the  river.  By  the  charter  it  is  the 
duty  of  the  city  of  Portland  to  have  plans 
and  specifications  prepared  by  the  city  en- 
gineer for  a  complete  bridge  such  as  section 
118%  authorizes,  to  be  approved  by  the  exec- 
utive  board   and  council.     The   city  has   a 
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competent  city  engineer  with  sufficient  depu- 
ties, assistants,  and  employes  to  perform  tlie 
duties  provided  In  the  charter,  and  further 
assistants  can  be  furnished  blm.  If  necessary; 
the  rate  of  compensation  and  the  qualifica- 
tions of  such  further  assistants  being  pro- 
vided for  In  the  charter.  Therefore  there 
is  no  occasion  for  the  city  officers  to  employ 
a  consulting  engineer  in  violation  of  the 
charter.  The  city  of  Portland  and  its  offi- 
cers are  neglecting  to  comply  with  the  law, 
and  to  construct  the  bridge  In  accordance 
with  the  provisions  of  section  118%.  They 
are  violating  the  law  and  wasting  the  money 
of  the  city  and  its  taxpayers,  and  are  at- 
tempting to  involve  the  former  in  a  large, 
illegal  debt,  to  the  great  injury  of  the  city 
and  its  taxpayers  by  the  defendants  conspir- 
ing together  to  do  the  following  Illegal  acts: 
The  defendants  are  pretending  to  enter  into 
contracts  for  the  construction  of  the  bridge 
when  neither  the  city  engineer  nor  any  of 
his  deputies  have  prepared  any  plans  or 
specifications  for  such  bridge,  and  no  plans 
have  been  prepared  for  a  complete  bridge. 
But  they  propose  that  the  same  be  con- 
structed on  the  unit  plan,  and  that  Ralph 
Modjeskl  be  paid  about  $50,000  out  of  the 
funds  of  the  city  of  Portland  for  his  services. 
The  defendant  Ralph  Modjeskl  is  a'nonresl- 
dent  of  Portland  and  resides  in  Chicago, 
111.  He  has  not  taken  the  civil  service  ex- 
aminations required  by  the  charter.  The  il- 
legal plans  and  specifications  have  been 
drawn  by  him  in  order  to  waste  the  money 
of  the  taxpayers  and  to  increase  his  com- 
pensation, to  extravagantly  specify  unneces- 
sary ornaments  for  the  substructure  so  that 
it  will  be  Increased  in  cost  at  least  $50,000, 
and  to  specify  granite,  an  exceedingly  ex- 
pensive stone  for  piers,  Instead  of  concrete, 
at  an  increased  cost  of  $50,000.  The  com- 
plaint further  sets  forth  at  great  length 
the  advertising  for  bids,  and  the  letting  of 
the  contract  for  the  building  of  the  sub- 
structure, to  the  defendant,  the  Union  Bridge 
&  Construction  Company.  As  a  conclusion 
plaintiff  avers  that  by  reason  of  the  facts 
alleged  neither  said  contract  nor  bond  is 
binding,  and  that  the  same  are  void. 

Ralph  R.  Duniway,  for  appellant.  Frank 
S.  Grant  and  William  C.  Benbow,  for  re- 
spondents. 

BEAN,  J.  (after  stating  the  facts  as  above). 
The  gravamen  of  the  complaint  as  we  un- 
derstand it  Is  that  the  proceedings  are  void 
for  the  reason  that  it  was  Illegal  for  the 
municipality  to  employ  a  consulting  engi- 
neer, Invite  bids,  and  execute  a  contract  bas- 
ed upon  plans  and  specifications  made  by 
such  engineer.  Section  304  of  the  charter 
of  the  city  of  Portland  provides  in  part  as 
follows:  "The  city  engineer  shall  keep  him- 
self informed  of  the  condition  of  all  pub- 
lic streets,  squares,  parks,  groinids,  high- 
ways, bridges,  sewers  and  street  lights,  and 


all  plans  and  specifications  for  the  construc- 
tion. Improvement  or  repairs  thereof  shall  be 
made  by  him  or  under  his  supervision;  and 
he  shall  have  supervision  of  all  surveys  of 
streets,  squares  and  parks,  and  all  construc- 
tion, improvements  and  repairs  herein  speci- 
fied, whether  such  work  be  done  by  contract 
or  otherwise.  •  *  • "  And  section  3(J5 
of  the  charter:  "The  city  engineer  shall  be 
the  consulting  engineer  of  all  boards  and 
commissions  authorized  by  this  charter  or 
created  hereafter  in  pursuance  thereof,  but 
he  shall  receive  no  compensation  or  salary 
therefor  other  than  his  salary  as  city  en- 
gineer." From  a  careful  examination  of  the 
allegations  of  the  complaint,  we  fail  to  dis- 
cover whether  or  not  the  plans  and  specifi- 
cations referred  to  were  made  under  the  su- 
pervision of  the  city  engineer.  Neither  is  it 
shown  that  the  work  done  by  the  consult- 
ing engineer  was  contrary  to  the  views,  nor 
without  the  sanction  of  the  city  engineer. 
Though  the  city  has  such  an  officer  as  the 
latter  who  is  competent,  yet  we  notice  from 
the  complaint  that  it  Is  not  alleged  that  the 
consulting  engineer  employed  by  the  city  was 
not  capable  of  drawing  plans  and  specifica- 
tions which  would  be  more  advantageous  to 
the  city  and  render  the  bridge  safer  than  it 
would  otherwise  be.  No  facts  are  alleged 
indicating  that  by  reason  of  having  obtained 
the  services  of  a  consulting  engineer  the  city, 
in  the  end,  would  not  reap  a  greater  benefit 
and  secure  a  better  bridge  in  return  for  the 
compensation  agreed  upon,  and  in  the  ab- 
sence of  a  showing  to  this  effect  such  result 
would  be  presumed.  The  city  engineer  does 
not  complain  that  the  consulting  engineer  is 
usurping  his  functions.  The  complaint  con- 
tains no  allegation  of  fraudulent  Intent  on 
the  part  of  the  officers  of  the  city. 

[1]  The  question  therefore  to  be  determin- 
ed is  whether  or  not  the  city  bad  the  power 
to  make  the  contract  of  employment  with  the 
consulting  engineer.  It  is  contended  on  be- 
half of  plaintiff  that  the  city  council  lias  no 
iwwer  to  create  an  office  not  provided  for  in 
the  charter.  Mr.  Dillon,  in  bis  work  on  Mu- 
nicipal Corporations  (vol.  1  [5th  Ed.]  i  424), 
In  regard  to  ofilcers,  says:  "But  where  the 
services  to  be  performed  are  professional  or 
private,  rather  than  public  or  official,  an 
employment  under  an  ordinance  for  a  fixed 
time,  at  a  fixed  sum  for  the  period,  has  been 
held  to  be  a  contract,  and  not  subject  to  be 
impaired  by  the  corporation.  Thus  the  ap- 
pointment or  election  by  a  city  council,  for 
a  fixed  and  definite  period,  of  a  city  oHicer — 
for  example,  a  city  engineer,  for  one  year,  at 
the  rate  of  $1,000  per  year — if  accepted  by 
him,  constitutes,  in  the  opinion  of  the  Su- 
preme Court  of  Massachusetts,  a  contract  be- 
tween him  and  the  city.  •  •  • "  In  dis- 
tinguishing officers  from  employes.  Mr.  Dillon, 
In  section  425  of  the  same  work,  sa.vs :  "The 
principles  embodied  In  the  previous  section 
have  their  natural  application  to  tlioKe  per- 
sons in  the  municipal  service  who  are  prop- 
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eriy  to  be  regarded  as  employ^  rather  tban 
as  public  officers.  It  has  been  satd  tbat  the 
essential  element  in  a  pnblic  office  is  that  the 
duties  to  be  performed  sluU  involve  the  ex- 
ercise of  some  portion  of  the  sovereign  pow- 
er, whether  great  or  small,  but  in  the  de- 
velopment of  municipal  affairs  it  has  been 
found  nwessary  to  an  extent  which  is  steadily 
Increasing  to  employ  persons  who  cannot 
fairly  be  regarded  as  officers,  but  who  oc- 
cupy positions  which  are  merely  employ- 
uieuts.  The  question  whether  a  person  Is 
an  officer  or  a  mere  employe  is  one  which  is 
involved  in  difficulty,  and  for  the  determina- 
tion of  which  It  is  probable  tbat  no  satisfac- 
tory rule  can  be  enunciated.  The  question 
who  are  officers  and  who  are  employes  will 
almost  necessarily  be  determined  in  each  Ju- 
risdiction by  decisions  made  upon  the  facts 
of  each  particular  case,  *  *  *  the  duties 
attached  to  the  position,  and,  to  a  minor  de- 
gree, its  relation  to  the  general  scheme  of 
the  municipal  government,  as,  for  example. 
Its  subordination  to  the  incumbent  of  another 
office  or  position.  •  *  • "  In  the  case  of 
People  V.  McAdoo,  98  App.  Div.  312,  90  N.  Y. 
Supp.  689,  it  was  held  that  a  person  whose 
duties  are  clerical  and  relate  not  to  the  pub- 
lic, but  to  the  head  of  the  department  who 
Is  charged  with  the  discharge  of  the  duties 
of  the  office,  is  not  a  public  officer.  In  Quint- 
ard  V.  N.  Y.,  51  App.  Div.  233.  64  N.  Y.  Supp. 
904,  counsel  for  department  of  charities  and 
corrections  of  Brooklyn  held  to  be  an  em- 
ploy^, and  not  a  public  officer.  Dunne  v.  N. 
Y..  116  App.  Div.  331,  101  N.  Y.  Supp.  678,  is 
a  case  where  the  inspector  of  masonry  in 
New  York  was  held  to  be  an  employ^,  and 
not  an  officer;  also  Grleb  v.  Syracuse,  a  case 
in  which  the  superintendent  of  sidewalk  and 
sidewalk  repairs  was  held  to  be  employe,  and 
not  an  officer  (94  App.  Div.  133,  87  N.  Y. 
Supp.  1083).  In  the  case  of  Cunningham  et 
al.  V.  Umatilla  County  et  al.,  57  Or.  517,  112 
Pac.  4.37.  it  was  decided  that  the  county 
court  had  authority  to  employ  a  detective  to 
act  lnder)endently  of  the  sheriff  in  the  de- 
tection of  the  commission  of  crimes,  and  tbat 
a  suit  would  not  lie  to  enjoin  the  payment 
of  a  warrant  drawn  for  the  payment  there- 
for. The  fact  that  an  offleial  attorney  is  pro- 
vided for  a  municipality  by  law  does  not  pre- 
clude the  municipality  from  employing  other 
or  additional  attorneys  to  assist  him  in  pros- 
(H-utlng  or  defending  suits  against  the  mu- 
nicipality, unless  there  is  some  special  re- 
striction in  the  charter.  2  Dillon  (5th  Ed.) 
I  824.  p.  1245.  and  notes  of  cav^es  there  cited. 
[J]  Whenever  a  power  is  given  by  statute, 
everything  necessary  to  make  It  effectual  is 
implied.  It  is  a  well-established  i>rlnclple 
that  statutes  containing  grants  of  power  are 
to  be  construed  so  as  to  include  the  anthority 
to  do  all  things  necessary  to  accomplish  the 
object  of  the  grant.  The  grant  of  an  express 
IH>wer  carries  with  it  by  necessary  implica- 
tion every  other  power  necessary  and  proper 


to  the  execution  of  the  power  •  expressly 
granted.  Lewis'  Sutherland  on  Statuory  Con- 
struction, §  608.  In  the  case  of  Avery  v. 
.Job,  26  Or.  512,  524-525,  36  Pac.  293,  296. 
Mr.  Justice  Bean  says:  "No  principle  of 
equity  Jurisprudence  is,  perhaps,  better  es- 
tablished than  that  when  the  officers  of 
a  municipal  corporation  are  clothed  with 
a  discretionary  power,  and  are  acting  within 
the  scope  of  such  power,  a  court  of  equity 
will  not  sit  in  review  of  their  proceedings, 
or  interfere  by  Injunction,  at  the  suit  of  a 
private  citizen,  unless  fraud  is  shown,  or  the 
power  or  discretion  Is  being  manifestly  abus- 
ed to  the  oppression  of  the  citizen.  The  fact 
that  the  court  would  have  exercised  the  dis- 
cretion in  a  different  manner  will  not  war- 
rant it  in  interfering.  2  High  on  Injunction, 
1240;  Spring  Valley  Waterworks  v.  City 
of  San  Francisco,  82  Cal.  286,  22  Pac.  910, 
1046.  6  I*  R.  A.  756,  16  Am.  St.  Rep.  116." 

[3]  It  is  asserted  on  behalf  of  the  plaintiff 
that  the  consulting  engineer  could  not  act 
for  the  city  in  such  capacity  for  the  reason 
that  he  had  not  passed  the  civil  service  ex- 
aminations. Following  the  enactment  of  a  civil 
service  law  by  the  federal  Congress,  states 
have  enacted  similar  statutes  for  the  purpose 
of  giving  some  assurance  to  the  citizens,  elect- 
ors, and  taxpayers  that,  where  the  political 
views  of  the  incumbent  of  the  public  office 
could  not  rightfully  affect,  or  in  any  manner 
determine,  the  means  or  method  of  the  per- 
formance of  his  official  duties,  and  where  he 
stood  in  no  confldential  position  towards  a 
superior,  that  in  such  case  his  appointment  to, 
or  his  tenure  of,  such  office,  should  in  no  way 
depend  upon  or  be  affected  by  his  politics. 
An  appointment  was  to  be  based  solely  on 
merit  to  be  proved  by  competitive  examina- 
tion, free  to  all  candidates;  and  the  person 
who  was  the  best  qualified,  all  proper  cir- 
cumstances being  considered,  should  be  ap- 
pointed and  should  be  continued  In  office  un- 
til he  voluntarily  resigned  or  was  removed 
for  incompetency  or  misconduct  after  a  hear- 
ing upon  charges  preferred  against  him.  1 
Dillon  (5th  Ed.)  §  397,  p.  684.  Section  306  of 
the  city  charter  provides  that:  "All  appoint- 
ments to  and  promotions  in  the  subordinate 
administrative  service  of  the  city  shall  be 
made  solely  according  to  fitness,  which  shall 
be  a.scertained  by  open  comi)etItive  examina- 
tion, and  merit  and  fidelity  in  service,  as 
provided  for  in  this  article.  The  provisions 
of  this  article  shall  apply  to  the  Incuml)ents 
of  all  offices,  places  and  employments  in  the 
public  service  of  the  city  except  the  follow- 
ing. *  *  •"  Here  follows  a  list  of  offi- 
cers. Including  the  city  engineer,  etc.  A 
careful  examination  of  the  provisions  of  the 
city  charter  relating  to  civil  service  and  a 
consideration  of  the  scheme,  purpose,  and 
origin  of  the  same  leads  us  to  believe  that 
the  employment  of  a  .special  architect,  con- 
sulting engineer,  and  the  like  was  not  in- 
tended to  be  governed  by  these  rules.    This 
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must  be  so  from  necessity,  otherwise  the 
board  of  examiners  would  need  to  consist  In 
part  at  least  of  members  eminently  skilled 
in  that  profession.  The  continuous  employ- 
ment of  a  skillful,  experienced  engineer,  such 
as  might  be  desired  and  also  be  necessary  in 
undertaking  the  erection  of  public  works  of 
great  magnitude,  would  entail  a  large  ex- 
pense to  be  borne  by  the  taxpayers  of  the 
city.  We  think  that  the  executive  board  had 
authority  to  employ  a  special  consulting  en- 
gineer in  case  It  was  deemed  expedient  and 
necessary. 

[4]  Plaintur  also  objects  to  the  contract  be- 
cause of  the  expensive  material  and  unnec- 
essary ornaments  provided  for  tn  the  speci- 
fications, and  for  the  reason  that  it  was  let 
upon  the  unit  plan  of  construction.  The 
charter  does  not  provide  in  detail  as  to  how 
the  bridge  shall  be  built  Great  precaution 
should  be  taken  In  order  to  contribute  to  tl^ 
permanency  of  the  structure.  The  quality  of 
material  and  the  ornamentation,  and  the 
amount  of  expense  to  be  incurred  therefor, 
are  matters  resting  in  the  discretion  of  the 
executive-  board.  Their  decisions  should  not 
be  interfered  with  when  a  showing  of  fraud 
or  manifest  abuse  is  ladiclng.  Whether  the 
contract  shall  be  let  upon  the  unit  plan,  or 
by  some  other  method,  should  be  decided  by 
the  board,  and  not  by  the  court.  12  Cur. 
Law,  p.  1479;  Shannon  v.  Portland,  38  Or. 
S82,  62  Pac.  50;  Anderson  v.  St.  Louis,  122 
Mo.  61,  27  S.  W.  610,  26  L.  R.  A.  707,  and 
note.  Statutes  which  provide  for  letting  pub- 
lic contracts  on  competition  usually  grant 
some  discretionary  power  to  the  municipality 
which  receives  bids  to  determine  what  bid  is 
more  advantageous  to  the  public  interest. 
The  discretion  of  the  public  authorities  in 
determining  who  the  best  bidder  is,  is  ordi- 
narily not  subject  to  review  if  fairly  exercis- 
ed. 1  Page  and  Jones  on  Taxation  by  As- 
sessment, i  497.  The  validity  of  the  act  au- 
thorizing the  construction  of  the  bridge  in 
question,  and  the  authority  of  the  munic- 
ipal officers  In  that  regard,  was  before  this 
court  in  the  case  of  Kleman  v.  City  of  Port- 
land, 57  Or.  454,  111  Pac.  379,  and  112  Pac. 
402.  A  motion  to  dismiss  this  api)eal,  sup- 
ported by  affidavits,  has  been  made  by  de- 
fendants for  the  reason  that  the  contract  for 
the  substructure  of  the  bridge  has  been  prac- 
tically executed,  and  it  is  impossible  for  a 
court  of  equity  to  grant  the  relief  sought 
It  appears,  however,  that  about  $33,000  re- 
mains to  be  paid  upon  the  Modjeskl  contract. 
In  view  of  this  status,  we  do  not  deem  it 
necessary  to  discuss  at  length  all  the  ques- 
tions referred  to  in  the  briefs.  We  are  of 
the  opinion  that  as  the  case  now  stands  the 
plaintiff  is  not  entitled  to  the  relief  prayed 
for. 

Therefore  the  decree  of  the  lower  court  Is 
affirmed. 


ONN  COUNTY   t.   CALAPOOIA  LUMBBB 

CO. 
(Supreme  Court  of  Oregon.     Feb.  18,  1912.) 

1.  HlOHWATS    (I    169*)— ObStbtjction— Rb- 
uovaXj. 

Injunction  to  compel  the  removal  of  an 
obstruction  to  a  highway  may  be  maintained 
by  a  county  or  municipality  only  upon  showing 
a  danger  of  great  and  irreparable  injury,  and, 
when  the  injury  complained  of  is  not  a  nui- 
Bance  per  se  and  may  not  become  bo,  an  in- 
junction will  not  be  iBsued  until  the  matter 
has  been  tried  at  law,  and  hence  injanction 
will  not  be  issued  to  compel  the  removal  of  a 
dam  which  may  cause  slight  overflows  upon  a 
highway,  where  it  appears  that  at  most  it 
would  not  be  necessary  to  entirely  remove  the 
dam. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  {  430;   Dec.  Dig.  $  159.*] 

2.  Injuhction  (I  23*)—  Riqht  to— Pouot. 

It  is  against  the  policy  of  a  court  of  equi- 
ty to  issue  an  injunction  which  must  necessari- 
ly destroy  property. 

[Bid.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  i  23 ;  Dec.  Dig.  f  23.*] 

3.  Highways  (S  159*J  —  Obstbcctioh  —  In- 
junction—Evidence. 

In  a  suit  by  a  county  for  an  injunction  to 
compel  the  removal  of  a  dam  alleged  to  cause 
water  to  flow  on  a  highway,  evidence  held  to 
sustain  findings  that  the  overflow  was  not  so 
serions  as  to  interfere  with  public  traveL 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  {  431;   Dec.  Dig.  {  159.*] 

Appeal  from  Circuit  Court,  Linn  County; 
William  Galloway,  Judge. 

Suit  by  Linn  County  against  the  Calapooia 
Lumber  Company.  From  a  decree  for  de- 
fendant,   plalntlflF    appeals.     Affirmed. 

The  county  of  Linn  Is  a  municipal  corpora- 
tion, and  the  Calapooia  Lumber  Company  a 
private  corporation  organized  under  the  laws 
of  the  state  of  Oregon.  The  Calapooia  river, 
in  Linn  county,  is  a  mountain  stream  running 
in  a  westerly  direction  upon  which  the  de- 
fendant has  a  lumber  mill.  A  dam  is  con- 
structed across  this  river  for  the  purpose 
of  impounding  water  to  generate  power  for 
manufacturing  lumber,  and  also  to  provide  a 
suitable  place  for  booming  logs.  It  is  al- 
leged by  plaintiff  that  this  dam  obstructs 
the  flow  of  the  water  in  the  river  to  such  an 
extent  as  to  inundate  and  tear  out  the  grade 
of  a  portion  of  the  county  road;  that,  by 
reason  of  this  overflow,  large  quantities  of 
sawlogs  and  debris  are  deposited  in  said 
road,  making  the  same  iuu)as8able  and  dan- 
gerous to  the  public  for  long  periods  of  time, 
and  causing  the  plaintiff  to  expend  large 
sums  of  money  in  repairing  the  highway.  It 
is  also  alleged  that  defendant  has  main- 
tained the  dam  since  1903,  and,  unless  re- 
strained, will  continue  to  maintain  the  same 
to  the  irreparable  Injury  of  the  public.  The 
answer  denies  the  gist  of  the  allegations  of 
the  complaint  and  avers  that  for  several 
years  the  defendant  has  been  the  owner  of 
the  sawmill  and  planing  mill,  situated  on  the 
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premisee  ot  defendant,  and  lias  been  engaged 
In  operating  the  same  in  the  manufacture  of 
lumber,  using  the  water  of  the  river  for  such 
purpose.  According  to  the  evidence,  the  road 
which  runs  along  the  north  bank  of  the 
Calapoola  river  west  of  Crawfordsville,  in 
Linn  county,  lias  been  used  as  a  public  high- 
way for  about  20  years.  The  dam  is  describ- 
ed as  being  150  feet  in  length  and  about  14 
feet  In  height,  with  6  gates  9  by  10  feet,  and 
an  additional  gate  at  the  head  of  the  flume, 
6  feet  in  width.  A  mountain  rises  along  the 
aouth  side  of  the  river  at  an  angle  of  about 
45  degrees,  and  on  the  opposite  bank  the 
land  is  low  In  places.  The  grade  of  the 
road  is  estimated  to  be  3  feet  above  the  top 
of  the  dam,  except  in  one  place  near  a  small 
bridge  where  the  road  is  lower.  During  a 
freshet,  a  rise  of  water  of  from  3  to  4  feet 
will  cause  the  river  to  overflow  the  road. 
These  freshets  have  occurred  three  times 
since  the  dam  was  constructed  in  1903,  and 
at  such  periods  the  water  in  the  river  rises 
rapidly,  and  when  at  its  height  recedes  quick- 
ly. Near  where  the  county  road  crosses  the 
Bnall  bridge  west  of  Crawfordsville,  there  is 
a  depression  in  the  grade  where  the  water 
overflows  to  a  depth  of  about  3  feet  for  a 
distance  of  100  yards,  and  to  a  depth  of 
about  1  foot  for  26  chains  down  the  road. 
This  has  interfered  with  public  travel  for 
seven  or  eight  boors  at  each  period  of  high 
water,  making  a  total  of  one  day's  time  when 
the  public  was  ao  inconvenienced.  In  order 
to  obviate  this,  the  defendant  has  raised 
the  small  bridge  and  the  grade  of  the  road 
for  a  itart  of  the  distance  from  the  bridge  to 
the  mill,  and  has  constructed  a  levee  from 
the  road  to  the  river.  The  company  has  also 
partially  excavated  a  channel  or  spillway 
around  the  dam  for  the  purpose  of  carrying 
off  the  surplus  water.  From  1,500,000  to  3,- 
500,000  feet  of  sawlogs  are  held  In  the  com- 
pany's boom,  and  during  one  of  the  freshets 
two  or  three  of  these  logs  were  washed  over 
tlie  road,  and  one  lodged  thereon.  Usually  at 
times  of  high  water  the  gates  of  the  dam 
are  kept  opea.  It  is  also  in  evidence  that 
the  water  once  overflowed  the  highway  be- 
fore the  dam  was  constructed,  but  in  a  less 
amount.  Some  of  the  witnesses  testify  that 
the  proposed  spillway  will  relieve  the  over- 
flow of  the  stream. 

Gale  S.  Hill  and  John  H.  McNary,  for  ap- 
pellant. H.  H.  Hewitt  (Hewitt  &  Sox,  on  the 
brief),  for  respondent. 

BEAN,  J.  (after  stating  the  facts  as  above). 
[11  A  suit  for  an  injunction  to  compel  the 
removal  of  an  obstruction  to  a  highway  may 
be  maintained  by  a  county  or  municipality 
only  upon  showing  danger  of  great  and  ir- 
rqiarable  injury.  37  Cjc.  253.  When  the 
injury  complained  of  is  not,  per  se,  a  nui- 
sance, bnt  may  or  may  not  become  so,  ac- 
cording to  the  circumstances,  and  when  it  is 
imcertain.  Indefinite,  or  contingent,  or  pro- 


ductive of  only  possible  injury,  equity  will 
not  interfere  until  the  matter  has  been  tried 
at  law.  The  relief  will  not  be  allowed  in  the 
absence  of  clear  and  conclusive  proof  that 
the  injury  is  permanent  and  irreparable,  nor 
where  the  acta  complained  of  are  only  tem- 
porary. 1  High  on  Injunctions,  |  742,  and 
note;  4  Pomeroy,  Equity  Juris.  (3d  Ed.)  g 
1349.  A  court  of  equity  has  power  to  re- 
strain and  abate  a  public  nuisance,  when 
the  right  has  been  established  by  law,  or  is 
conceded,  and  the  questions  of  fact  are  not 
in  dispute.  Van  Busklrk  v.  Bond,  62  Or.  234, 
96  Pac.  1103. 

The  obstruction  complained  of  was  tem- 
porary, and  the  public  travel  was  impeded 
for  only  a  short  time.  On  one  of  these  oc- 
casions, it  appears  tliat  the  rise  of  the  water 
was  caused  by  a  jam  of  sawlogs  congesting 
in  the  river  above  defendant's  dam.  As  to 
whether  or  not  this  inconvenience  will  occur 
in  the  future  depends  entirely  upon  the 
amount  of  rainfall  and  other  natural  condi- 
tions varying  with  the  change  of  the  seasons, 
the  operation  of  the  gates,  and  the  change  in 
the  drainage  outlets.  Taking  all  these  things 
into  consideration,  the  danger  to  the  county 
road  is  problematical,  uncertain,  and  con- 
jectural. It  is  not  shown  how  much  the  num- 
ber of  logs  in  the  river  would  have  to  be 
lessened,  in  order  to  relieve  the  congestion  of 
the  logs;  nor  ie  it  clearly  shown  how  much 
the  dam  would  tiave  to  be  lowered  to  avoid 
the  backwater.  Apparently  the  plalntitF  is 
asking  to  abate  a  dam  about  14  feet  in  height 
so  as  to  take  care  of  an  overflow  of  water 
of  about  1  foot  in  depth.  From  the  evidence 
this  would  appear  to  be  about  the  amount  of 
the  overflow,  In  view  of  the  fact  that  the 
depth  of  the  water  flowing  over  the  dam  dur- 
ing a  flood  is  4  feet,  and  the  grade  of  the 
road  is  3  feet  above  the  top  of  the  dam.  It 
does  not  therefore  appear  necessary  to  abate 
the  entire  dam  and  destroy  the  usefulness 
of  this  manufacturing  establishment.  A  prac- 
tical spillway,  or  the  keeping  open  of  addi- 
tional gates  in  the  dam  when  freshets  occur, 
together  with  the  raising  of  the  grade  across 
the  gulch  near  the  small  bridge,  will  appar- 
ently relieve  the  situation  without  destroying 
the  dam  or  rendering  the  mills  useless. 

[21  It  is  not  the  policy  of  the  law  or  the 
province  of  a  court  of  equity  to  unnecessarily 
destroy  property,  and  there  Is  manifestly 
great  fitness  in  pausing  much  before  we  un- 
necessarily Interrupt  persons  In  the  use  and 
enjoyment  of  their  property.  Esson  v.  Wat- 
tier,  25  Or.  7,  34  Pac.  756.  Only  the  future 
can  determine  whether  or  not  the  inconven- 
ience complained  of  will  recur.  It  appears 
that  the  county  court,  whose  duty  it  was  to 
look  after  matters  pertaining  to  county  roads, 
practically  agreed  with  defendant  in  regard 
to  the  manner  of  relieving  the  situation  in 
caring  for  the  surplus  water  by  means  of  a 
canal  or  spillway  and  by  raising  the  grade 
of  the  road  across  the  low  depression  near 
the  small  bridge. 
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[3]  The  trial  court  heard  the  testimony  of 
the  witnesses,  and  In  substance  found  that 
the  road  In  question  had  been  flooded  for 
only  a  brief  period  of  time,  and  that  the 
public  travel  thereon  had  not  been  materially 
interfered  with.  We  think  that  the  findings 
were  warranted  by  the  evidence. 

The  decree  of  the  lower  court  Is  therefore 
affirmed. 


BUSHNBLL  et  al.  v.  DUMBECE  et  al. 
(Supreme  Court   of   Oregon.     Feb.   20,    1912.) 

SPBCIPIC    PEBPORMANCE    (§    31*)  —  GONTBACTS 

Enforceable. 

A  contract  to  convey  land  cannot  be  spe- 
cifically enforced  where  the  location  of  a  wa- 
ter Tight  which  was  to  be  reserved  to  the  gran- 
tor was  never  a(;reed  upon,  for  there  was  no 
meeting  of  the  minds  on  conditions  of  the  sale. 

[Ed.  Note. — B^or  other  ca-ses,  see  Specific  Per- 
formance,  Cent.   Dig.   §§   8(5-88;    Dec.   Dig.   i 

oX.*J 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty; J.  W.  Hamilton,  Judge. 

Suit  by  Henry  Bushnell  and  another 
against  M.  T.  Dumbeck  and  another.  From 
a  decree  for  defendants,  plalntiETs  appeal. 
Affirmed. 

Dexter  Rice  (Coshow  &  Rice  and  C.  L. 
Hamilton,  on  the  brief),  for  appellants.  J. 
O.  Watson  and  J.  T.  Long  (W.  W.  Cardwell, 
on  the  brief)i  for  respondents. 

'  McBKIDE,  J.  This  is  a  suit  to  compel 
spedflc  performance  of  a  contract  to  convey 
land.  Def»idants  had  a  decree  in  the  court 
l>elow,  and  plaintiffs  appeal. 

The  only  question  is  whether  the  parties 
ever  agreed  upon  the  location  of  a  water 
right  which  was  to  be  reserved  to  the  gran- 
tor. If  that  was  never  settled  upon  and 
agreed,  there  was  no  complete  meeting  of 
minds  upon  the  conditions  of  the  sale,  and 
therefore  no  agreement  which  can  be  spe- 
cifically enforced. 

We  have  carefully  considered  the  testi- 
mony, and  conclude  that  the  findings  of  the 
circuit  court  are  in  accordance  therewith. 
The  law  applicable  to  the  facts  as  we  find 
them  Is  too  well  settled  to  require  discussion, 
and  it  Is  needless  to  enter  into  a  detailed 
analysis  of  the  testimony  which  would  con- 
sume much  space  in  the  reports  and  be  of  no 
permanent  value  or  Interest  to  anybody. 

The  decree  is  affirmed. 


OARr»NER  ▼.  PACIFIC  &  E.  RT. 

(Supreme  Court  of  Oregon.     Feb.   13,   1912.) 
Appeai-  and  Error  (8  347*)— Time  for  Tak- 
ing— Commencement  ok  Period  of  Limita- 
tion. 

At  a  trial  had  on  May  ISth  a  verdict  was 
rendered  for  plaintiff;  but  judgment  though 
granted  on  the  IHth.  was  not  in  fact  entered 
by  the   clerk   until  May   a.'itli.     On   September 


9th  defendant  filed  a  notice  of  appeal  and 
undertaking.  On  September  12th  the  court, 
on  plaintiff's  motion,  ordered  that  the  judgment 
in  the  action  be  entered  nunc  pro  tunc  as  of 
May  18th.  On  November  1st  defendant  filed  a 
second  notice  of  appeal,  and  on  November  6th 
filed  the  transcript  on  appeal.  Held,  that  the 
appeal  should  be  dismissed,  on  the  ground  that 
the  transcript  was  not  filed  within  30  days  aft- 
er the  appeal  was  taken,  since  the  nunc  pro 
tunc  order  did  not  create  a  new  judgment  from 
which  an  appeal  could  be  taken,  but  merely 
made  the  original  judgment  effective  as  of 
May  18th. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1897-1899;  Dec.  Dig.  i 
347.»] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; P.  M.  Calkins,  Judge. 

Action  by  Myrtle  Gardner,  adminlstratrLx 
of  Walter  C.  Gardner,  deceased,  against  the 
Pacific  &  Eastern  Railway,  to  recover  for 
the  death  of  Walter  C.  Gardner  in  a  railway 
accident  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  On  motion  to  dismiss. 
Appeal  dismissed.  •    .i 

A  Jury  trial  was  bad  on  May  18,  1011. 
The  Jury  returned  a  verdict  against  defend- 
ant for  $7,500.  On  the  succeeding  day  au 
order  was  Issued  staying  execution  until  10 
days  from  the  entry  of  Judgment;  but  the 
Judgment  was  not  entered  on  the  verdict  un- 
til May  25th.  On  May  29th  defendant  filed 
a  motion  for  a  new  trial,  and  on  September 
9,  1911,  served  and  filed  a  notice  of  appeal 
and  undertaking  thereon.  On  the  12th  of 
September,  1911,  the  court,  on  motion  of 
plaintiff,  made  the  following  order:  "Conies 
now  the  plaintiff,  and  moves  the  court  for  an 
order  entering  the  Judgment  heretofore  en- 
tered herein  as  of  the  date  on  which  the 
same  was  granted.  Aud  It  appearing  to  the 
court  that  on  the  return  and  filing  of  the 
verdict  of  the  Jury  herein  on  the  18th  day  of 
May,  1911,  the  plaintiff  moved  for  and  was 
granted  a  Judgment  against  the  defendant 
on  said  verdict  for  the  sum  of  $7,500  and  the 
costs  to  be  taxed;  and  It  further  appearing 
to  the  court  that  the  clerk  was  unable  to. 
and  did  then  omit,  to  enter  said  Judgment, 
but  that  he  entered  the  same  on  the  25th 
day  of  May,  1911,  In  accordance  with  said 
verdict  and  for  costs;  and  It  further  appear- 
ing to  the  court  that  the  plaintiff  Is  clearly 
entitled  to  have  said  Judgment  entered  of 
record  as  of  the  date  on  which  it  was  grant- 
ed and  ordered:  It  is  therefore  ordered  that 
the  Judgment  as  heretofore  entered  herein 
on  the  2.")th  *ay  of  May,  1911,  in  favor  of 
the  plaintiff  and  against  the  defendant,  for 
the  sum  of  $7,500  and  the  costs  of  action, 
taxed  at  $.')40.40,  be  and  the  same  hereby  Is 
entered  nunc  pro  tunc  as  of  the  18th  day 
of  May,  1911.  and  that  as  of  that  date  the 
plaintiff  have  Judgment  against  the  defend- 
ant for  said  sum  of  $7,500  and  the  costs  and 
disbursements,  taxed  at  $.540.40."  On  No- 
vember 1,  1911,  defendant  served  and  filed 
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a  notice  of  appeal,  which  is  as  follows: 
"Please  take  notice  that  the  above-named 
defendant.  Pacific  &  Eastern  Hallway,  a  cor- 
IwratloQ,  hereby  appeals  to  the  Supreme 
Court  of  the  state  of  Oregon  from  the  Judg- 
niHit  made  and  entered  against  it  in  the 
above-entitled  action  in  said  circuit  court  In 
favor  of  the  plaintlfC  and  against  the  de- 
fendant on  the  18th  day  of  May,  A.  D.  1911, 
and  from  each  and  every  part  thereof" — and 
tiled  an  undertaking  on  appeal.  No  bill  of 
exceirtions  was  ever  filed,  and  no  extension 
of  time  In  which  to  file  a  transcript  was 
ever  granted,  nor  was  the  judgment  of  May 
a>th  re-entered  upon  the  Journal.  The  tran- 
script on  appeal  was  filed  in  this  court  No- 
vember 6,  1911.  Plaintiff  moves  to  dismiss 
the  appeal,  for  the  reason  that  the  transcript 
was  not  filed  in  this  court  within  30  days 
after  the  first  appeal  was  perfected,  as  re- 
quired by  section  554,  L.  O.  Li. 

Smith  &  Beckwith,  for  appellant  A.  E. 
Reomes,  for  respondent. 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  The  scope  of  the  nunc  pro  tunc  or- 
der i8  not  clear.  As  no  objection  had  been 
made  to  the  entry  of  May  2r)tb,  and  a  mo- 
tion for  new  trial  had  been  subsequently  fil- 
ed, it  is  clear  that  the  nunc  pro  tunc  order 
was  unnecessary,  and  no  new  Judgment  was 
ever  entered.  Nor  was  the  Judgment  of  May 
28th  vacated.  The  intent  seems  to  have 
been,  not  to  enter  a  new  Judgment,  but  to 
make  an  order  which  would  have  the  ettect 
to  make  the  Judgment  already  entered  take 
tf ect  and  be  in  force  from  May  18th.  There 
is  only  one  Judgment  here,  and  that  is  the 
one  entered  on  May  25th,  and  defendant's 
right  to  appeal  from  that  was  lost  by  fail- 
ure to  file  its  transcript  within  30  days  after 
the  appeal  was  perfected. 

The  apiieal  is  dismissed. 


BEGGS  V.  Cr^TTON. 

(Supreme  Court  of  Utah.     Sept.  9,  1911.    On 

Application  for  Rehearing,  Feb.  13,  1912.) 

L  Highways  (J  184*)— Law  of  the  Road— 

Nkglioence. 

Where  a  statute  required  motorists  to 
reasonably  turn  to  the  right  and  give  a  team 
one-half  of  the  way,  and  to  take  other  precau- 
tions, if  reasonably  necessary,  a  motorist  is 
not  guilty  of  negligence  if,  in  his  judgment,  be 
adopts  those  precautions  which,  under  the  cir- 
cumstances, seem  to  him  most  reasonable, 
though  he  does  not  take  all  of  the  precautions 
suggested  by  the  statute;  the  question  of  neg- 
ligence being  for  the  jury. 

[EM.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  f  184.»] 
2.  Trial    (J   234*)— Burden    of   Pboof— In- 

STBirCTIONS. 

In  an  action  for  negligence,  an  inntruction 
that  plaintiff  must  prove  that  defendant  was 
negligent  in  some  respect  as  alleged,  and  "if, 
upon  any  of  these  issues,  you  find  that  the  evi- 


dence is  equally  balanced,  or  the  preponderance 
is  in  favor  of  defendant,  you  must  find  for 
him,"  was  not  erroneous;  for  the  word  "any," 
in  the  second  sentence,  refers  to  the  issues 
mentioned  above,  and  does  not  extend  the  bur- 
den to  the  whole  case.i 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  534-538;    Dec.  Dig.  S  234.»] 

3.  Pleading  (>  123«Ji-DeniaI/— Mode  of  De- 
nial. 

In  an  action  for  injuries  caused  by  defend- 
ant's negli(|ence,  where  defendant  in  his  an- 
swer described  the  occurrence,  and  followed 
that  statement  by  a  general  denial,  all  of  the 
allegations  of  the  complaint  were  denied. 

[Kd.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  8  255 ;    Dec  Dig.  J  123.*] 

On  Application  for  Rehearing. 

4.  Highways  (|  181*)— Law  of  Road— Neg- 
ligence. 

Under  Laws  1909,  c.  113,  providing  that, 
if  a  horse  or  other  draft  animal  shall  appear 
to  be  frightened,  the  person  operating  a  motor 
vehicle  shall  immediately  stop,  the  motorist's 
failure  to  stop  is  negligence  per  se.' 

[Ed.  Note. — For  other  cases,  see  Highways, 
Dec.  Dig.  i  181.»J 

Apiieal  from  District  Court,  Third  Dis- 
trict; M.  L.  Ritchie,  Judge. 

Action  by  Ellsworth  J.  Beggs  against  I. 
A.  Clayton.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Snyder  &  Snyder,  for  appellant  Young 
&  Snow,  for  rcsiwndeut. 

FRICK,  C.  J.  Appellant  brought  this  ac- 
tion to  recover  damages  for  personal  Injuries 
sustalued  by  him  through  the  alleged  neg- 
ligence of  the  respondent,  by  causing  the 
appellaut's  team  of  horses  to  be  frightened 
and  to  run  away  upon  a  certain  highway, 
by  the  careless  management  of  au  automo- 
bile owned  by,  and,  at  the  time  of  the  acci- 
dent, in  the  custody  and  control  of,  respond- 
ent. 

The  material  allegations  of  the  complaint 
respecting  the  alleged  negligence  of  respond- 
ent, are  as  follows:  "That  at  all  times  here- 
in stated  there  was  and  now  is  a  certain 
highway  in  Parley's  caiion,  in  Salt  Lake 
county,  Utah,  extending  from  Salt  Lake 
City,  in  Salt  Lake  county,  in  an  ea.sterly  di- 
rection to  and  beyond  Park  City,  in  Summit 
county,  Utah,  and  in  many  places,  particu- 
larly in  the  place  where  the  accident  oc- 
curred, which  is  hereinafter  mentioned,  said 
highway  is  formed  by  what  is  known  as 
a  'dugway'  along  and  near  the  base  of  the 
hill  forming  one  side  of  said  caiion;  ttiat 
on  the  Cth  day  of  September,  1909,  plalntiS 
was  traveling  along  said  highway  in  an  east- 
erly direction,  going  from  Salt  Lake  City 
aforesaid  to  Park  City  aforesaid,  and  was 
driving  a  team  of  horses  attached  to  a  bug- 
gy, in  which  he  was  riding,  and  was  giving 

>  Distinguishing  Ainsfleld  Co.  v.  Rasmuasen,  30 
Utah,  4.53,  85  Pac.  1002. 

-  Smith  V.  Mine  &  Smelter  Supply  Co.,  t2  Utah, 
30,  88  Pac.  6S6. 
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due  and  proper  attention  to  hte  said  team; 
that  while  plaintiff  was  so  traveling  along 
said  dugway  constituting  said  highway,  at 
a  point  in  said  Parley's  caDon,  In  Salt  Lake 
county  aforesaid,  where  said  dugway  was 
crooked  and  composed  of  many  sliarp  turns 
and  Carres,  and  where  the  grade  was  very 
steep,  and  was  narrow,  the  defendant  was 
traversing  the  same  in  a  certain  automobile, 
then  and  there  under  the  control  and  proper- 
ty of  the  defendant,  in  the  opposite  direction 
from  that  traveled  by  plaintiff ;  that  upon 
appearance  of  said  automobile  within  the 
view  of  plaintiff's  said  team  of  horses,  they 
became  frightened  and  plainly  appeared  to 
be  frightened,  and  acted  in  such  a  manner 
that  any  person  of  ordinary  common  sense 
could  easily  know  that  they  were  frightened, 
that  they  jumped  sideways,  shied,  backed, 
put  up  their  ears  in  a  frightened  manner, 
and  at  once  began  swerving  from  the  road 
and  attempting  to  back  and  turn,  notwith- 
standing all  plaintiff's  proper  efforts  to  keep 
them  on  the  road  and  headed  towards  said 
automobile ;  that  the  road  was  narrow,  and 
there  was  no  sufficient  room  for  them  to 
safely  turn;  and  that  while  plaintiff's  said 
team  of  horses  was  acting  in  said  frighten- 
ed manner,  and  so  appearing  to  be  frighten- 
ed, said  defendant  willfully,  unlawfully,  and 
in  violation  of  his  duty  in  the  premises 
negligently  failed  to  stop  and  remain  station- 
ary so  long  as  would  be  reasonable  to  allow 
plaintiff  with  his  said  team  to  pass,  but  neg- 
ligently and  unlawfully  continued  to  advance 
toward  plaintiff's  said  frightened  team  of 
horses  with  the  said  automobile,  thereby 
frightening  and  terrorizing  said  team  beyond 
plaintiff's  control,  so  that  they  became  whol- 
ly unmanageable,  and  backed  and  turned 
sharply  In  the  opposite  direction,  and  over- 
turned plaintiff's  said  buggy  and  threw  him 
violently  to  the  ground  and  dragged  him 
with  said  buggy  along  the  ground,  thereby 
rendering  plaintiff  unconscious." 

In  the  answer  resiiondent  apparently  ad- 
mitted many  of  the  allegations  of  the  com- 
plaint, but,  in  making  such  admissions,  stat- 
ed the  occurrence  in  his  own  language,  in- 
stead of  admitting  the  allegations  as  appel- 
lant had  stated  them  to  be.  With  regard  to 
the  allegations  of  negligence,  respondent  ad- 
mitted that  appellant  "was  driving  a  team 
of  horses  attached  to  a  buggy.  In  which  he 
was  riding;  that  while  plaintiff  was  travel- 
ing, as  aforesaid,  along  the  said  highway, 
at  a  point  in  Parley's  cafion,  in  Salt  Lake 
county,  Utah,  where  said  highway  was 
crooked  and  composed  of  many  sharp  turns 
and  curves,  and  where  the  road  was  narrow, 
defendant  was  traveling  the  same  highway 
In  a  certain  automobile,  then  and  there  un- 
der defendant's  control  and  being  the  prop- 
erty of  defendant,  in  the  opposite  direction 
from  that  traveled  by  plaintiff;  that  upon 
the  appearance  of  said  automobile  the  plain- 
tiff's said  team  of  horses  became  frightened 
and  backed  and  'put  up  their  ears  in  a  fright- 


ened manner,'  and  attempted  to  back  and 
turii;  that  the  road  being  narrow  there  was 
not  sufficient  room  for  the  team  to  turn;  that 
the  said  team  backed  and  turned  sharply  in 
the  opposite  direction  and  threw  plaintiff  vi- 
olently to  the  ground,  and  dragged  him  with 
said  buggy  along  the  ground."  The  respond- 
ent, for  further  answer,  denied  each  and 
every  allegation  not  otherwise  speciflcally 
denied,  and,  as  an  affirmative  defense,  aver- 
red that  the  injury  and  damages  in  question 
were  occasioned  by  appellant's  own  negli- 
gence. 

Upon  these  issues,  the  case  was  submitted 
to  a  Jury,  who  returned  a  verdict  in  favor  of 
respondent.  Judgment  was  duly  entered  up- 
on the  verdict,  and  appellant  prosecutes  this 
appeal. 

The  only  errors  assigned  relate  to  the  in- 
structions of  the  court,  and  such  as  we  deem 
material  will  be  referred  to  hereafter.  We 
remark  that  this  appeal  is  upon  the  Judg- 
ment roll,  without  a  bill  of  exceptions;  and 
hence  the  questions  we  can  review  are  very 
narrow. 

In  charging  the  Jury,  the  court  practically 
copied  Into  bis  charge  the  provisions  of  our 
statute  regulating  the  speed,  management, 
and  control  of  automobiles  while  being  oper- 
ated upon  the  highways  of  this  state.  Laws 
Utah  1909,  p.  23«.  In  view  that  in  what  the 
court  copied  there  were  some  matters  which, 
strictly  speaking,  bad  no  relation  -with  the 
conditions  under  which  the  accident  in  ques- 
tion occurred,  the  appellant  asserts  that  the 
court  erred  in  including  such  irrelevant  mat- 
ters Into  the  charge.  In  referring  to  this 
point,  counsel,  in  their  brief,  say:  "The  learn- 
ed trial  court  laid  before  the  Jury  the  law  cov- 
ering a  numl)er  of  cases,  none  of  which  was 
referred  to  by  the  pleadings  and  evidence  in 
the  case,  and  [the  charge]  was  therefore  well 
calculated  to  mislead  the  Jury."  After  care- 
fully reading  that  portion  of  the  law  copied 
by  the  court  in  connection  with  the  whole 
charge  as  given,  we  cannot  see  how  the  Jury 
could  have  been  misled.  The  court  In  other 
portions  of  the  charge  clearly  defined  the  is- 
sues, and  told  the  Jury  Just  what  each  of 
the  parties  was  required  to  prove  under  the 
pleadings.  Nor  do  we  see  wherein  anything 
that  the  court  copied,  as  aforesaid,  was  in 
any  way  contradictory  of  or  in  conflict  with 
any  other  portion  of  the  charge,  when  the 
whole  charge  Is  properly  construed  and  ap- 
plied. 

[1]  It  is  also  contended  that  the  court  erred 
in  charging  the  Jury  as  follows:  "If  the 
condition  of  the  road,  its  narrowness,  or  oth- 
er physical  conditions,  are  such  as  to  make 
it  difficult  to  determine  what  the  duty  of  the 
person  is.  In  order  to  comply  with  these  two 
sections  of  the  statute,  then  a  person  upou 
whom  the  obligations  rest  to  comply  with 
them  must  honestly  exercise  his  best  Judg- 
mont  according  to  the  circumstances  as  they 
appear,  and  if,  in  endeavoring  to  do  so,  he 
acts  as  a  reasonable  person  of  ordinary  pru- 
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denc«  would  do  under  sucb  conditions,  then 
he  cannot  be  held  responsible  for  the  conse- 
qnences."  A  mere  reading  of  the  instruction 
shows  that  It  relates  to  some  conditions 
named  In  the  statute,  all  of  which  the  court 
had  copied  In  full.  Some  of  the  conditions 
referred  to  a  reasonable  time;  others,  again, 
referred  to  what  is  termed  a  "fair  and  equal 
opportunity  to  pass"  each  other  on  the  high- 
way; and  still  another  requires  a  motor 
vehide  to  "reasonably  turn"  to  the  right  and 
give  a  team  one-half  of  the  right  of  way. 
We  think  no  argument  is  required  to  show 
that  under  such  provisions,  where  no  act 
is  per  se  pronounced  negligence,  and  where 
an  action,  as  here,  is  grounded  upon  negli- 
gence, all  the  court  can  do  is  to  submit  the 
evidence  adduced  by  both  sides,  upon  the 
question  of  negligence,  to  the  jury.  If  the 
one  who  is  charged  with  negligence  never- 
theless acted  reasonably,  in  view  of  all 
the  conditions  surrounding  the  parties,  as 
these  conditions  are  outlined  in  the  statute, 
he  is  not,  and  cannot  under  the  statute,  be 
deemed  guilty  of  actionable  negligence.  If 
the  statute  had  provided  that  a  particular 
act,  or  the  omission  of  some  definite  act, 
shall  constitute  negligence,  the  case  might  be 
dUferent  The  statute,  however,  does  not 
condemn  the  mere  act,  but  it  condemns  the 
act  only  when  it  is  unreasonable;  or,  ex- 
pressing it  in  another  form,  what  is  or  is 
not  negligence  must  be  submitted  to  the 
Jury,  to  be  determined  from  all  the  evidence 
in  the  case.  We  are  of  the  opinion  that 
counsel's  contention  in  this  regard  cannot  be 
sustained. 

Appellant  also  contends  that  the  court 
erred  In  modifying  his  requests,  marlced  "1" 
and  "2."  The  court,  in  substance,  gave  l>oth 
requests,  modifying  them  only  in  certain 
particulars.  To  malce  a  comparison  availa- 
ble for  any  purpose,  we  would  have  to  copy 
both  requests  as  toidered  and  as  modified. 
It  could  subserve  no  useful  purpose  to  do  so. 
It  must  be  sufficient,  therefore,  to  say  that, 
in  our  opinion,  the  court  committed  no  error 
in  modifying  the  requests. 

[I]  It  is  further  urged  that  the  court 
erred  in  defining  the  burden  of  proof.  Upon 
this  subject,  the  court.  In  substance,  charged 
the  Jury  that  the  burden  of  proof  rested  up- 
on the  appellant  with  regard  to  the  allega- 
tions of  negligence,  and  ttiat  by  a  prepon- 
derance of  the  evidence  "he  must  prove  that 
the  defoidant  was  negligent  in  some  respect 
as  alleged  in  the  complaint,"  and,  if  the  Jury 
find  that  be  should  recover,  then  they  must 
also  find  from  the  evidence  the  amount  of 
damageB  In  accordance  with  other  portions 
of  the  charge.  The  court  then  concluded 
the  charge  as  follows:  "If,  upon  any  of 
tliese  Issues,  yon  find  that  the  evidence  is 
equally  balanced,  or  that  the  preponderance 
is  In  favor  of  the  defendant,  then  you  must 
find  snob  issue  for  the  defendant." 

It  Is  the  concluding  portion  which  we  have 
quoted  that  is  excepted  to.     Counsel  say: 


"The  last  sentence  of  paragraph  10  of  the 
instructions,  while  probably  technically  cor- 
rect, if  it  were  combined  with  the  previous 
portion  of  the  paragraph  by  means  of  a 
comma  or  semicolon,  standing  alone  in  a 
separate  sentence,  and  containing  as  it  does 
the  word  'any,'  which  might  extend  the  bur- 
den to  the  whole  case,  it  is  erroneous.  We 
have  quoted  counsel's  argument  in  full  for 
the  sole  purpose  of  showing  that,  in  view  of 
the  language  used  by  the  court,  regardless 
of  punctuation,  the  word  "any"  cannot  be 
applied  generally,  but  must  be  limited  to 
"these"  (the  foregoing  two)  Issues,  to  which 
specific  reference  is  made.  There  Is  there- 
fore no  parallel  between  the  charge  Just  re- 
ferred to  and  the  one  considered  by  this 
court  in  Alnsfleld  Co.  v.  Rasmnssen,  30  Utah, 
453,  85  Fac.  1002. 

[3]  The  contention  that  the  charge  of  the 
court  covered  uncontested  issues  may  or  may 
not  be  well  founded.  So  far  as  this  conten- 
tion relates  to  the  pleadings,  however,  we 
cannot  agree  with  counsel  that  the  charge 
of  the  court  related  to  matters  admitted  by 
the  answer.  Moreover,  in  view  of  what  we 
have  already  said  regarding  instruction  No. 
6,  this  objection  is  robbed  of  much  of  Its 
force.  As  we  have  seen,  what  are  termed 
"admissions"  in  the  answer  consist  merely 
of  stating  the  occurrence  of  the  accident  in 
the  language  of  counsel  for  defendant.  When 
this  statement  is  followed  in  the  answer,  as 
it  is,  by  a  general  denial,  it  amounted  to  a 
complete  denial  of  appellant's  version  of  tbe 
accident,  unless  the  same  were  admitted  at 
the  trial — a  fact  which  is  not  made  apparent 
by  the  record. 

We  can  discover  no  reversible  error  in  the 
record,  and  the  Judgment  is  therefore  af- 
firmed, with  costs  to  respondent 

Mccarty  and  STRAUP,  JJ.,  concur. 

On  Application  for  Rehearing. 

FRICK,  C.  J.  [4]  Counsel  for  appellant 
have  filed  a  petition  for  a  rehearing,  in 
which  they  contend  that  we  have  placed  a 
wrong  construction  upon  the  statute  which 
regulates  the  speed,  management,  and  con- 
trol of  automobiles  while  in  use  upon  tbe 
highways  of  this  state.  In  this  connection, 
it  Is  contended  that  we  have,  in  effect,  held 
that  a  violation  of  a  positive  provision  of 
tbe  statute  by  the  owner  of  an  automobile 
while  using  it  does  not  constitute  negligence 
for  which  he  might  be  held  liable.  It  is 
asserted  that,  notwithstanding  the  provision 
of  the  statute,  if  a  horse  or  other  draft  ani- 
mal which  is  being  led  or  driven  on  the  high- 
way "shall  appear  to  be  frightened  •  •  • 
the  person  operating  the  motor  vehicle  shall- 
immediately  stop,"  we  have  held  that  his 
failure  to  do  so  does  not  constitute  negli- 
gence. We  did  not  intend  to  so  hold;  nor 
do  we  think  that  our  language  is  susceptible 
of  such  a  construction. 
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We  agree  with  counsel  that,  where  a  stat- 
ute either  directs  or  prohibits  an  act  upon 
the  part  of  a  person,  a  failure  to  comi)ly  with 
the  statute  ordinarily  constitutes  negligence. 
In  referring  to  this  subject  in  the  case  of 
Smith  V.  Mine  &  Smelter  Supply  Co.,  32  Utah, 
at  page  30,  88  Pac.  page  686,  we  said :  "As 
to  whether  a  violation  of  a  law  or  ordinance 
constitutes  negligence  per  se  depends  in  a 
large  measure  upon  the  nature  of  the  law 
or  ordinance.  When  a  standard  of  duty 
or  care  Is  fixed  by  law  or  ordinance,  and 
such  law  or  ordinance  has  reference  to  the 
safety  of  life,  limb,  or  property,  then,  as  a 
matter  of  necessity,  a  violation  of  such  law 
or  ordinance  constitutes  negligence."  The 
trial  court  In  the  case  at  bar.  In  referring 
to  the  duty  of  resiwndent  to  stop  his  auto- 
mobile, charged  the  Jury  as  follows:  "And 
said  team  appearing  to  be  frightened,  as  ad- 
mitted by  the  answer,  it  was  the  duty  of 
said  defendant  to  immediately  stop  said  au- 
tomobile and  to  remain  stationary  such  a 
reasonable  length  of  time  as  would  be  nec- 
essary to  allow  the  team  to  pass."  This 
charge,  so  far  as  It  relates  to  stopping  and 
to  remain  standing.  Is  in  the  exact  language 
of  the  statute.  In  this  connection,  the  court. 
In  effect,  further  charged  the  Jury  that  If 
respondent  failed  to  comply  with  the  duty 
thus  Imposed  upon  him,  and  that  In  con- 
sequence of  such  failure  the  accident  occur- 
red, the  verdict  of  the  Jury  should  be  for 
the  appellant.  The  trial  court  thus  charged 
the  law  Just  as  counsel  contend  it  is;  and 
we  certainly  did  not  hold  that  the  law  in 
this  regard  was  not  correctly  stated  by  the 
court  Indeed,  there  was  absolutely  no  con- 
tention with  regard  to  the  correctness  of  the 
court's  charge  upon  this  question.  The  con- 
tention of  counsel  in  their  original  brief  was 
that  the  court  gave  contradictory  or  conflict- 
ing instructions,  and  we  held  that,  in  our 
Judgment,  when  the  instructions  were  con- 
sidered as  a  whole,  the  jury  could  not  have 
been  misled;  and  hence  the  appellant  was 
not  prejudiced. 

By  what  we  said  in  the  opinion  with  re- 
gard to  certain  provisions  of  the  statute,  we 
did  not  mean  to  be  understood  as  holding 
that,  where  the  statute  positively  directs  an 
act  or  prohibits  it,  a  violation  of  such  a 
provision  would  not  constitute  negligence. 
In  making  the  statement  In  the  original 
opinion,  we  referred  only  to  such  portions  of 
the  statute  as  require  certain  acts  or  con- 
duct to  be  "reasonalile,"  or  which  otherwise 
qualified  the  acts  or  conduct  referred  to 
under  the  circumstances  prevailing.  We  made 
specific  reference  to  such  portions  of  the 
statute  immediately  following  the  clause 
that  counsel  have  quoted  from  the  opinion. 
We  have  deemed  it  best  to  say  a  few  words, 
however,  to  avoid  a  niisunderstandlug  of  the 
real  scope  of  the  opinion. 


There  is  no  reason,  however,  why  a  re- 
hearing should  t>e  granted  In  this  case,  and 
the  petition  is  therefore  denied. 

Mccarty  and  STRAUP,  JJ.,  concur. 


TOONE   V.  J.  P.  O'NEILL  CONST.  CO. 
(Supreme  Court  of  Utah.    Jan.  16,  1912.) 

1.  Evidence  (|  208*)— Admissions— Plead- 
ings. 

An  answer  or  other  pleading  which  has  not 
been  superseded  by  amendment  or  substitutiou 
cannot  be  used  as  evidence  for  the  jury  by  way 
of  admissions  without  consent  of  the  parties; 
the  effect  and  meaning  of  the  pleading  with 
respect  to  admissions  being  a  question  for  the 
court.f 

[EJd.    Note. — For   other   cases,    see   Evidence, 
Cent.  Dig.  |§  713-725;   Dec.  Dig.  $  208. »] 

2.  Evidence  (J  263*)— Admissions— Plead- 
ings. 

Where  an  amended  or  substituted  plead- 
ing is  put  in  evidence  as  as  admission,  the 
party  against  wiiom  it  is  used  may  explain  the , 
admissions  under  oatli,  and  the  jury  must  con- 
sider both  the  admissions  and  explanation  in 
determining  the  question  involved. 

[Ed.   Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  ||  1022-1027;    Dec  Dig.  f  203.*] 

3.  Pleading  (§  123*)-. General  Denial. 

A  denial  of  tne  "material  allegations"  of. 
a  complaint  is  sufficient  as  a  general  denial. 
[Ed.   Note. — For   other   cases,   see  Pleading, 
Cent.  Dig.  S  255;    Dec.  Dig.  «  123.*] 

4.  Appeal  and  Ebkob  fS  1051*)— Habhless 
Krbob— Admission  or  Evidence. 

Error  in  an  employe's  action  for  personal 
injuries  wbile  blastmg  in  admitting  a  para- 
graph of  the  answer  in  evidence  as  an  ad- 
mission that  the  place  where  plaintiff  wa.s 
was  dangerous,  when  the  answer  had  not  been 
superseded  as  a  pleading,  was  harmless  to  de- 
fendant, where  the  evidence  conclusively  ehow- 
rd  tbat  the  place  in  which  plaintiff  was  was 
dangerous. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dee.  Dig.  §  1051.*] 

i>.    MaSTEB    and    SEBVANT     (8    278*)— INJUBIES 

— SrrFiciENcY  OF  Evidence. 

Evidence  in  an  employe's  action  for  per- 
sonal injuries  while  blasting  roclc  held  to  show 
that  the  place  at  which  plaintiff  and  his  fore- 
man stood  when  setting  off  the  blast  was 
dangerous  by  reason  of  flying  roclc. 

jKd.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  278.*] 

li.  Masteb  and  Sebvant  (I  137* )— Injuries 

— Neolioence. 

A  quarry  owner  was  negligent  where  it 
required  its  employes  in  setting  off  blasts 
tu  stand  so  close  to  the  rock  as  to  be  struck 
l)y  flying  fragments  when  they  could  have  dis- 
charged the  blast  from  a  place  of  safety  had 
a  longer  electric  wire  been  furnished  for  ex- 
ploding blasts. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  137.*] 

7.  Masteb  and  Servant  (J  245*) — Contrib- 
utory Neougencb— Acting  Undeb  Or- 
ders. 

A  servant  injured  while  working  pursuant 
to  orders  of  his  master  is  not  negligent  in  so 
doing,  unless  the  danger  from  the  work  was 
so    obvious   and    imminent    that    a    reasonably 


*For  otlier  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
t  Dry  Ooods  Co.  v.  Box,  13  Utah,  494,  45  Pac.  £29. 
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prudent  person  with  the  knowledge  of  his  dan- 
ger would  not  hate  undertaken  it' 

[Ed.  Note. — For  other  cases,  see  Master 
and  Servant/Cent.  Dig.  11  682,  778-788;  Dec. 
Dig.  §  245.*] 

K  Master  and  Servant   (§  289*)— Injuries 
—Jury    QfEsriOK  — CoNTsiBUTOBr    Neoli- 

CENCE. 

In  an  employe's  action  for  injuries  while 
blasting  rock,  whether  the  danger  from  being 
ptrupk  by  flying  rock  at  the  place  where  plain- 
tiCF  set  off  the  charge  pursuant  to  his  fore- 
man's orders  was  so  obvious  as  not  to  justify 
him  in  following  his  foreman's  orders  held  a 
jury  question.s 

[Ed.  Note.— For  other  cases,  see  Master 
and  Servant,  Dec.  Dig.  {  289.*] 

0.  Master  and  Sertart  (S  288*)— Injuries 
—Jury  Question— Assumption  of  Risk. 
Whether  an  employs  injared  while  firing 
oS  a  blast  by  flying  fragments  of  rock  assumed 
the  risk  of  injury  by  remaining  at  the  battery 
and  assisting  in  firing  the  blast  held  a  jury 
question. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  $  288.*] 

10.  Master  and  Servant  (§8  211,  217,  219*)— 
Assumption  of  Risk— Obdinart  Dangers. 

An  employ^  engaged  in  blasting  rock  as- 
sumed the  nsnal  dangers  incident  thereto,  and 
also  the  risk  of  injury  from  any  extraordinary 
dangers  of  which  he  knew  or  which  were  ob- 
vious. 

(Ed.  Note. — ^For  other  cases,  see  Master  and 
.Servant,  Cent.  Dig.  i|  557,  574-600,  610- 
«24:    Dec.  Dig.  H  211,  217,  219.*] 

11.  Triai,    (f   203*)  —  INSTRUCTIONB— Theory 
OF  Parties. 

While  a  party  is  entitled  to  have  his  case 
submitted  on  the  theory  of  his  own  evidence 
as  well  as  upon  the  theory  of  the  whole  case, 
and  the  court  could  charge  in  separate  instruc- 
tions plaintiff's  and  defendant's  theories  under 
the  evidence,  it  was  not  bound  to  do  so,  but 
could  cover  the  question  in  a  single  instruction. 
[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  H  477-479;  Dec.  Dig.  203.*] 

12.  Appeal  and  Error  (f  1064*)— Harmless 
Error— Instructions. 

In  an  employe's  action  for  personal  injuries 
by  flying  rock  from  a  blast  set  off  by  him, 
plaintiff's  theory  was  that  he  remained  at  the 
place  where  the  blast  was  set  off  by  reason 
of  his  foreman's  assurance  that  it  was  not  too 
close  to  be  dangerous,  made  when  plaintiff 
was  about  to  send  another  employe  to  get  a 
longer  wire  to  set  off  the  blast,  while  defend- 
ant s  theory  was  that  no  such  assurance  was 
given.  The  court  gave  defendant's  requested 
instruction,  as  modified  by  inserting  the  quot- 
ed part,  that  if  the  jury  find  that  plaintiff  up- 
on his  own  judgment,  "uninfluenced  by  any 
assurance  of  safety  on  the  part  of  defendant's 
foreman"  as  to  whether  the  place  he  was 
standing  when  he  fired  the  shot  was  safe,  or 
that  plaintiff  selected  it,  but  fired  the  shot 
without  directions  of  the  foreman,  defendant 
would  not  be  liable.  Held,  that  defendant  was 
not  prejudiced  by  the  modification;  defend- 
ant's theory  of  the  evidence  having  been  suf- 
ficiently covered  by  the  instructions. 

[Ed.  Note.— For  other  cases,  see  Appeal 
and  Error.  Dec.  Dig.  S  1064.*] 


-  Fowler  v.  Union  Portlaad  Cement  Co.,  117  Pac. 
462. 

'Faulkner  v.  Mammoth  M.  Co.,  23  Utah,  441,  » 
Pac.  ■^9;  Cbrlstlenson  v.  R.  G.  W.  Ry.,  27  Utah.  132. 
T4  Pac.  876,  101  Am.  St.  Rep.  943. 


13.  Master  and  Servant  (§  190*)— Injubieb 

— Ne(!Ligesce  of  Foreman. 

Even  though  a  quarrying  company  select- 
ed a  competent  foreman,  and  the  foreman  used 
his  best  judgment  in  selecting  a  location  for 
firing  off  blasts,  the  company  w^ould  still  be 
liable  for  injuries  resulting  therefrom  if  the 
foreman  did  not  use  ordinary  care  and  pru- 
dence in  selecting  a  location  from  which  em> 
ployds  should  fire  the  blasts. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  f  190.*] 

Appeal  from  District  Court,  Morgan  Coun- 
ty; J.  A.  Howell,  Judge. 

Action  by  Charles  S.  Toone  against  the  J. 
P.  O'Neill  Construction  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

C.  S.  Varlan  and  Valentine  Gideon,  for  ap- 
pellant. IXans  &  Evans  and  Powers  &  Marl- 
oneaux,  for  respondent.  ^ 

FRICK,  C.  J.  This  Is  an  appeal  from  a 
Judgment  awarding  damages  for  i>ersonal 
Injuries  sustained  while  respondent  was  the 
employe  of  appellant. 

The  material  and  controlling  facts  on  be- 
half of  respondent,  in  substance,  are  as  fol- 
lows: At  the  time  of  the  injuries  complained 
of,  and  for  a  long  time  prior  thereto,  appel- 
lant was  engaged  in  operating  a  stone  quar- 
ry in  Morgan  county,  Utah.  It  employed  a 
considerable  number  of  men  to  carry  on  the 
business,  of  which  respondent  was  one,  and 
he  had  been  in  its  employ  for  four  or  five 
months  immediately  preceding  the  accident. 
About  two  months  of  that  time  he  was  em- 
ployed in  drilling  the  blast  holes  into  the 
face  of  the  ledge  of  rock,  and  the  rest  of  the 
time  immediately  preceding  the  accident  be 
was  what  in  the  record  is  termed  a  "powder 
man."  As  powder  man  it  was  his  duty  to  re- 
ceive the  powder  at  the  quarry  that  was  in- 
tended to  be  used  for  blasting  purposes,  see 
that  it  was  safely  stored  in  the  powder  house, 
and  when  it  was  needed  for  blasting,  which 
occurred  almost  dally,  he  was  required  to 
take  the  powder  from  the  powder  house  and 
deliver  It  at  the  holes  that  bad  been  drOled 
into  the  face  of  the  ledge.  The  powder  was 
received  and  handled  in  cans,  or  what  the 
witnesses  term  "kegs,"  containing  25  pounds 
each.  It  was  also  the  duty  of  respondent  to 
assist  a  Mr.  Buck,  who  was  the  foreman  at 
the  quarry,  to  put  the  powder  into  the  holes 
that  bad  been  drilled  for  the  pnr))ose  of 
blasting.  The  foreman  always  indicated 
where  the  holes  should  be  drilled,  and  they 
were  usually  drilled  into  the  face  of  the 
Ie<lge  from  12  to  16  feet  in  depth,  and  from 
21^  to  3  inches  in  diameter.  Respondent, 
in  substance,  testified  that  on  Jnly  5,  1906,  a 
certain  hole  bad  been  drilled  into  the  face 
of  the  ledge  of  rock  about  12  feet  deep  and 
about  214  inches  in  diameter;  that  he  got  the 
powder  at  the  powder  bouse  to  charge  the 
hole,  and  that  he,  together  with  the  quarry 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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foreman  and  one  Randall,  placed  the  powder 
Into  tbe  bole  In  the  usual  manner  by  i>onring 
the  powder  in  first,  and  then  placing  earth  on 
top  of  the  powder  and  tamping  It  down;  that 
there  were  four  or  five  kegs  of  powder  put 
into  the  hole  In  question,  and  in  loading  It. 
and,  before  the  earth  was  put  in,  a  cap  was 
placed  on  the  powder.  To  this  cap  a  wire 
was  attached,  which  came  to  the  surface  or 
collar  of  the  hole,  and  to  which  another  wire 
was  subsequently  attached  which  led  to  an 
electric  battery,  by  means  of  which  the  pow- 
der was  ignited  which  caused  it  to  explode, 
and  by  the  force  of  the  explosion  a  large 
quantity  of  roclt  would  usually  be  loosened 
and  some  of  them  thrown  out  from  the  face 
of  the  ledge.  When  the  hole  was  charged  as 
aforesaid,  the  foreman  attached  the  battery 
wire  to  the  one  which  was  placed  Into  the 
hole,  and  which  was  attached  to  the  cap. 
The  battery  wire  was  about  100  feet  In 
length.  The  foreman  would  always  indicate 
where  the  battery  should  be  placed  when  a 
shot  was  to  be  fired.  On  the  occasion  in  ques- 
tion the  foreman  in  directing  respondent 
where  to  take  the  battery  said  "take  the  wire 
ilown  the  dugway."  Respondent  then  suggest- 
■ed  to  the  foreman,  "Don't  you  think  we  had 
better  go  the  other  way?"  to  which  the  fore- 
man  replied,  "No;  take  it  down  the  dugway." 
This  dugway  was  a  wagon  road  that  had  been 
prepared  for  the  teamsters  to  enable  them  to 
drive  their  teams  to  the  face  of  the  ledge, 
and  there  load  the  rock  that  had  been  blasted 
out.  The  dugway  led  directly  south  from  the 
hole  In  question,  and  by  going  "the  other 
way,"  as  suggested  by  respondent,  he  wanted 
to  go  west,  which  would  place  him  on  an  an- 
gle. Instead  of  directly  in  front  of  the  hole. 
Respondent,  however,  followed  the  foreman's 
directions,  and  "strung"  the  wire  "down  the 
dugway."  When  he  had  gone  as  far  as  the 
wire  reached,  namely,  about  100  feet  from 
the  hole,  he  spoke  to  Randall,  who  was  with 
him,  saying:  "This  wire  ain't  long  enough. 
We  had  better  get  some  more  wire  so  It  will 
reach  farther  down,  connect  this  wire  on, 
and  run  it  to  the  blacksmith  shop."  The 
blacksmith  shop  referred  to  was  farther  on 
down  the  slope  of  the  hill,  and  farther  away 
from  the  ledge  where  the  hole  in  question 
was  drilled.  When  respondent  told  Randall 
to  get  more  wire,  Randall  started  down  the 
hill  to  go  to  the  place  where  more  wire  was 
kept  to  get  some.  In  the  meantime  the  fore- 
man had  reached  the  point  where  respondent 
was  with  the  battery,  and  asked  respondent 
where  Randall  was  going.  Respondent  re- 
plied: "He  Is  going  after  some  more  wire," 
and  the  foreman  said,  "I  think  we  have  got 
enough  wire  here.  I  think  this  will  be  all 
right.  We  will  be  safe  here."  Respondent 
further  testified:  "Then  he  (the  foreman) 
came  and  talked  to  me  a  minute,  and  I 
thought  I  would  not  be  safe,  and  he  con- 
vinced me  I  would  be  safe."  The  foreman 
then  called  to  Randall  (who  in  the  mean- 
time bad  continued  on  down  the  hill  for  more 


wire),  "Never  mind  the  wire.  The  wire  te 
long  enough  now."  Randall  then  came  back 
without  any  wire.  Respondent  also  testified 
that,  before  Randall  was  called  back,  he,  re- 
spondent, again  spoke  to  the  foreman  as  fol- 
lows: "Buck,  do  you  think  we  will  be  safe 
here?"  and  that  the  foreman  said,  "Yes; 
I  think  we  are  safe.  Yes;  I  think  we  will 
be  safe  enough  here;"  and  that  "he  convinced 
me  I  was  safe.  If  be  hadn't,  I  would  have 
gone  further."  Respondent  also  testified  that 
he  wanted  more  wire  to  get  farther  away 
from  the  explosion,  but,  as  Buck  was  an  ex- 
perienced blaster,  "I  believed  him"  when  he 
said  they  had  reached  a  point  of  safety.  Mr. 
Randall  in  the  meantime  had  gone  leaving 
the  foreman  and  respondent  at  the  battery. 
The  foreman,  with  the  assistance  of  respond- 
ent, operated  the  battery  and  discharged  the 
blast.  ResiK>ndent  when  on  the  witness  stand 
was  asked  the  following  questions,  which  he 
answered  as  indicated:  "Q.  Did  yoin  hear  the 
explosion?  A.  Why,  yes;  I  guess  I  did  hear 
It  Q.  When  the  explosion  happened,  what 
did  yon  do?  A.  I  didn't  do  nothing  only 
stand  there  and  dodge  the  rock.  Q.  You  saw 
the  rocks  flying?  A.  Yes,  sir;  I  saw  the 
rocks  flying.  Q.  State  whether  there  were 
many  or  few  of  them  flying?  A.  Quite  a  few, 
it  seemed  to  me,  the  way  I  was  dodging  them. 
Q.  You  dodged  them?  A.  Yes;  as  much  as  I 
could.  Q.  And  finally  you  were  struck?  A. 
Finally,  I  was  struck.  Q.  Do  yon  know  what 
happened  next  after  you  were  struck?  A. 
No,  sir."  Mr.  Randall  in  his  testUuony  cor- 
roborated respondent's  statements.  Another 
witness  also  testified  that  the  distance  from 
the  hole  to  the  point  where  the  battery  was 
placed  and  where  respondent  and  the  foreman 
stood  when  the  explosion  occurred  was  about 
100  feet  The  foreman,  who  was  the  only 
other  person  present  with  respondent  and 
Randall,  in  testifying  for  appellant  denied 
the  statements  attributed  to  him.  He  also 
testified  that  the  wire  was  250  feet  long,  and 
that  It  was  the  same  wire  that  had  been  used 
all  of  the  time  In  discharging  blasts  with  the 
battery.  He  admitted  that  respondent  was 
struck  with  a  flying  piece  of  rock  from  the 
explosion,  and  that  he  caught  him  in  his 
arms  when  struck  and  when  in  the  act  of 
falling.  Another  witness  called  by  appellant 
testified  that  the  distance  from  the  bole  to 
the  battery  was  about  250  feet.  Counsel  for 
appellant,  on  cross-examination  of  respond- 
ent also  endeavored  to  have  bim  admit  that 
he  relied  on  his  own  judgment  with  respect 
to  whether  he  was  In  a  safe  place  by  remain- 
ing at  the  point  where  the  battery  was  placed 
and  operated  in  discharging  the  blast  in  ques- 
tion. Counsel  now  contends  that  from  such 
cross-examination  it  is  made  evident  that  re- 
spondent relied  upon  his  own  Judgment,  and 
not  upon  that  of  the  foreman  In  remaining 
with  the  battery.  We  have  carefully  gom 
over  the  entire  cross-examination  of  re- 
spondent as  the  same  appears  In  the  original 
bill  of  exceptions,  and,  while  he  made  some 
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admlaslons  or  Btatenwnts  which  apparently 
sustain  counsel's  claim,  yet,  when  all  of  re- 
spondent's statements  and  admissions  are 
considered  together,  he  did  not  materially 
vary  from  the  statements  that  he  made  on 
his  examination  In  chief  to  which  we  have 
called  attention.  It  would  subserve  no  good 
purpose  In  this  case  to  set  forth  the  evidence 
adduced  by  appellant.  It  must  suffice  to  say 
that  the  statements  of  the  witnesses  who  tes- 
tlfled  for  the  respective  parties  were  upon 
some  points  conflicting,  and  that.  In  view  of 
the  whole  testimony,  the  Jury  were  Jostlfled 
In  believing  respondent  and  his  witnesses 
with  respect  to  the  distance  that  the  battery 
was  placed  from  the  hole  In  question  and 
what  took  place  or  what  was  said  and  done 
Immediately  before  the  explosion  occurred. 

[1]  One  of  the  principal  errors  relied  on 
by  appellant  arose  as  follows:  After  both 
parties  had  rested,  appellant's  counsel  moved 
the  court  to  direct  the  Jury  to  return  a  ver- 
dict in  favor  of  appellant  "on  the  ground 
that  the  evidence  Is  insufficient  to  justify  a 
verdict  for  the  plaintiff."  Counsel  added  the 
particular  reasons  for  which  he  claimed  the 
evidence  to  be  InsuflBcient.  After  this  motion 
was  argued,  the  trial  court  seemed  to  be  of 
the  opinion  that  the  evidence  was  insufficient 
to  show  that  the  place  from  which  the  bat- 
tery was  operated  was  a  dangerous  place 
within  the  meaning  of  that  term.  In  order 
to  meet  the  court's  views,  counsel  for  re- 
spondent asked  leave  to  reopen  the  case  for 
the  purpose  of  offering  further  evidence  rela- 
tive to  the  character  of  the  place.  Leave 
being  granted,  counsel  offered  in  evidence  a 
portion  of  appellant's  answer  in  which  it  was 
contended  it  had  admitted  that  the  place  was 
a  dangerous  place.  While  appellant  had  in 
its  answer  denied  its  negligence,  and  had  also 
denied  that  the  place  where  respondent  was 
required  to  work  was  dangerous  or  that  It 
bad  exposed  him  to  unusual  and  unnecessary 
dangers,  it  had  also  set  up  the  plea  of  con- 
tributory negligence  on  the  part  of  respond- 
ent as  an  affirmative  defense.  In  this  de- 
fense It  set  forth  the  facts  relating  to  re- 
spondent's negligence  in  the  following  lan- 
guage: "That  the  danger  of  Injury  to  plain- 
tiff It  he  remained  in  the  open  at  a  distance 
of  not  more  than  250  feet  from  said  work 
when  the  blast  should  be  fired  was  obvious, 
and  would  have  been  known  to  all  persons 
of  the  same  experience  and  Intelligence  of 
plaintiff,  and  was  known  to  plaintiff,  but, 
notwithstanding,  plaintiff  recklessly  and  neg- 
ligently failed  to  take  a  position  further 
away  from  the  hole  and  where  he  would 
have  been  protected  by  a  projecting  spur  or 
bend  In  the  hillside,  but  took  his  position  in 
the  open  about  2.W  feet  from  the  hole,  and 
there  connected  his  battery  with  the  said 
wire,  and  from  said  place  fired  the  blast,  and 
by  reason  of  his  said  negligent  acts  and 
omissions  directly  contributing  he  suffered 
the  injuries  received  by  him."  The  court, 
over  appellant's  objections,  admitted  the  an- 


swer in  evidenoe,  and  refiMwifl  to  cliarge  the 
jury  that  the  statements  contained  in  the 
answer  could  not  be  considered  as  an  ad- 
mission as  requested,  but,  in  effect,  charged 
the  Jury  that  the  statements  in  the  answer 
could  be  considered  as  evidence  of  the  char- 
acter of  the  place — that  Is,  that  it  was  an 
unsafe  and  dangerous  place— and  further 
charged  them  that  respondent  was  not  bound 
by  the  statements  made  in  the  answer  with 
regard  to  the  fact  that  the  place  was  danger- 
ous, and  that  he  knew  it  to  be  so. 

Appellant's  counsel  insists  that  the  court 
erred  in  admitting  the  statements  contained 
in  the  affirmative  defense  as  evidence  of  the 
facts  there  averred,  and  that  it  also  erred  In 
charging  the  Jury  as  aforesaid.  Respondent's 
cotinsel  defend  the  rulings  of  the  court  upon 
the  ground  ttut  the  statements  contained  in 
the  affirmative  defense  setting  up  contribu- 
tory negligence  were  inconsistent  with  the 
denials  contained  in  the  answer,  and  tliat, 
therefore,  said  statements  had  neutralized 
said  denials. 

In  view  of  what  follows,  it  is  not  necessary 
to  determine  at  this  time  what  effect  shall 
be  given  to  facts  stated  in  a  separate  affirma- 
tive defense  where  such  facts  are  contrary 
to  the  effect  of  the  dentals  in  a  separate 
negative  defense  in  the  same  answer.  It  is 
not  necessary  to  pass  upon  that  question  in 
order  to  arrive  at  a  correct  solution  of  the 
questions  Involved  on  this  appeal,  and  for 
that  reason  we  refrain  from  expressing  any 
opinion  upon  the  question  Just  outlined. 
Whatever  effect  may  be  given,  however,  to 
facts  pleaded  as  aforesaid,  the  answer,  or 
any  other  pleading  In  a  case,  which  has  not 
been  superseded  by  an  amended  or  substi- 
tuted pleading,  can,  nevertheless,  not  be  used 
as  evidence  either  for  or  against  eltber  of  the 
parties  without  the  consent  of  both.  The 
pleadings  and  the  meaning  and  effect  thereof 
are  questions  purely  for  the  court,  and  not 
for  the  Jury,  to  pass  upon.  If  an  answer, 
therefore,  contains  an  admission  of  fact  or 
facts,  the  court  must  determine  both  what 
is  admitted  and  the  effect  thereof.  Plead- 
ings, under  our  Code  system,  so  long  as  they 
are  not  superseded,  are  intended  merely  to 
state,  define,  and  limit  the  issues  that  are 
presented  for  determination  at  the  trial.  If 
the  defendant  admits  any  fact  or  facts  in  its 
answer.  It  thereby  waives  proof  of  all  facts 
thus  admitted,  and  the  issue  to  which  such 
admissions  relate  must  be  determined  in  ac- 
cordance with  such  admissions.  The  admis- 
sions here  referred  to  are  express  admissions 
contained  in  the  answer  as  such.  What  effect, 
If  any,  admissions  in  the  nature  of  a  con- 
fession and  avoidance  or  a  statement  of  facts 
in  a  separate  defense  shall  receive  when  such 
admissions  of  facts  are  in  conflict  with  the 
denials  contained  in  the  answer,  we,  as  be- 
fore stated,  leave  undetermined  at  this  time. 
If  the  defendant  should  in  his  answer  admit 
all  of  the  facts  stated  in  the  complaint,  he, 
In  case  the  facts  are  sufficient  to  constitute 
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a  cause  of  action,  could  only  avoid  Judgment 
agalust  himself  by  setting  up  some  aSlrm- 
atlre  defense  which  would  avoid  the  facta 
admitted  by  blm.  If  an  answer  may  be 
introduced  In  evidence,  as  was  done  in  this 
case,  and  the  Jury  be  permitted  to  say  what 
if  any  effect  shall  be  given  to  the  statements 
or  admissions  contained  therein,  then  the 
Jury,  and  not  the  court,  determines  the  mean- 
ing and  effect  of  pleadings. 

[2]  True  it  is  that,  when  an  admission  or 
statement  Is  contained  In  a  pleading  which 
is  superseded  by  another  pleading,  the  facts 
or  admissions  contained  in  the  superseded 
pleading  may,  in  most  Jurisdictions,  includ- 
ing our  own,  be  used  as  evidence  against 
the  party  who  made  the  statements  or  ad- 
missions. Dry  Goods  Co.  v.  Box,  13  Utah, 
494,  45  Pac.  629.  In  such  a  case  the  super- 
seded pleading  has,  however,  ceased  to  per- 
form its  natural  functions  as  a  pleading,  and, 
for  that  reason  is  treated  merely  as  a  dec- 
laration of  the  party  who  filed  it  and  as 
such  may  be  used  as  evidence  against  him. 
In  the  event  such  a  use  is  made  of  it,  bow- 
ever,  the  party  against  whom  it  is  used  may, 
under  oath,  explain  how  the  statements  or 
admissions  contained  In  the  pleading  came  to 
be  made  and  the  purpose  for  which  they  were 
made,  and  the  Jury  will  consider  both  the 
statements  or  admissions  and  the  explana- 
tion, and  In  view  of  all  the  facts  and  cir- 
cumstances determine  what  effect,  if  any, 
such  statements  or  admissions,  or  either  of 
them,  shall  have  or  receive  as  evidence  in 
the  case.  It  would  be  a  somewhat  strange 
proceeding,  to  say  the  least,  to  permit  the 
party  to  an  action  to  take  the  witness  stand 
and  explain  away  the  legal  effect  to  be  given 
to  the  statements  or  admissions  contained 
in  his  pleadings.  Yet,  if  the  pleadings  in 
this  case  are  to  be  used  as  evidence  the  party 
who  filed  them  (since  they  are  not  contract- 
ual) must  be  given  the  right  within  certain 
limits  at  least  to  explain  the  statements 
therein  contained.  This  would  ultimately 
lead  to  absurd  results  and  is  entirely  unnec- 
essary, since  the  court  can  and  must  In 
every  case  determine  the  meaning  and  effect 
of  all  statements  or  admissions  contained  in 
any  of  the  pleadings,  and,  when  once  deter- 
mined, must  declare  what  has  been  admitted 
and  the  legal  effect  thereof. 

[3]  Respondent's  counsel,  however.  Insist 
that  the  denial  of  the  defendant  in  this  case 
amounted  in  effect  to  no  denial,  since  it  was 
limited  to  a  denial  of  the  "material  allega- 
tions" contained  in  the  complaint.  Some 
courts  have  held  such  a  denial  bad  for  the 
reason  that  the  party  who  verifies  it  could 
not  be  successfully  prosecuted  for  perjury 
because  no  one  couid  positively  assert  that  he 
denied  any  particular  allegation.  This  ob- 
jection to  our  minds  is  but  mere  refinement. 
It  has  always  been  conceded  that  only  the 
material  allegations  contained  in  a  complaint 
need  be  denied  or  met  in  the  answer.  Our 
statute  defines  what  shall  be  deemed  a  ma- 


terial allegatlou.  If  a  party  tlius  denies  all 
of  the  "material  allegations"  contained  in 
the  complaint,  he  must  be  deemed  to  have 
denied  Just  what  he  says  he  did,  and  the 
court  must  determine  as  a  matter  of  law 
Just  what  the  material  allegations  in  the 
complaint  are,  and,  when  thus  determined, 
the  question  of  what  the  party  verifying  the 
answer  denied  is  also  determined.  It  may 
be  a  better  form  of  denial,  perhaps,  and 
which  would  leave  no  room  for  discussion 
(and  there  is  nothing  left  except  room  for 
discussion),  if  the  defendant  denied  each  and 
every  allegation  not  expressly  admitted,  in- 
stead of  making  the  qualification  that  he 
denied  each  and  every  "material"  allegation. 

[4]  We  are  therefore  of  the  opinion  that  the 
court  erred  in  admitting  the  answer  in  evi- 
dence for  the  reasons  already  stated.  The 
important  question,  however,  still  remains 
to  be  answered,  namely,  did  the  error  of  ad- 
mitting appellant's  answer  In  evidence  prej- 
udice it  in  a  substantial  right?  In  this  case 
the  statements  in  the  answer  which  the 
court  admitted  were  in  the  language  of  the 
court's  charge  admitted  for  one  purpose 
only;  that  is,  "as  a  part  of  the  evidence 
In  the  case  bearing  upon  the  question  as  to 
whether  the  place  was  dangerous,  and  is 
to  be  considered  with  the  other  evidence  In 
the  case  determining  that  question."  As 
matter  of  course,  "place"  .'a  the  foregoing 
charge  referred  to  the  point  where  the  re- 
spondent and  the  foreman  were  when  they 
operated  the  battery  for  the  purpose  of  dis- 
charging the  blast. 

[S]  So  far  as  the  evidence  and  the  Infer- 
ences to  be  deduced  therefrom  are  concerned, 
there  is  but  one  conclusion  permissible,  wblcb 
Is  that  the  place  referred  to  was  dangerous. 
The  testimony  of  respondent  that  when  the 
explosion  occurred  pieces  of  rock  were  flyl^g 
and  falling  all  around  him,  and  that  he  kept 
"dodging"  them  until  he  was  finally  struck 
by  one  of  the  flying  pieces,  and  his  skull 
crushed,  is  not  denied.  It  is  not  even  ques- 
tioned. That  such  might  be  the  effect  of  the 
explosion  certainly  a  man  with  the  experi- 
ence of  Mr.  Buck  could  have  foreseen.  En- 
tirely apart  from  any  assumed  admission  in 
the  answer,  is  there  any  reasonable  ground 
left  upon  which  to  base  a  claim  that  under 
the  conditions  detailed  the  place  was  not 
dangerous?  Nor  in  this  connection  does  It 
make  any  difference  whether  the  distance 
that  the  battery  was  placed  from  the  hole 
is  as  claimed  by  the  respondent  and  his 
witnesses,  or  Is  as  claimed  by  appellant.  If 
the  conditions  hereinbefore  referred  to  in 
fact  existed  (and  they  are  not  denied)  where 
the  respondent  and  the  foreman  stood.  It 
makes  little,  if  any,  difference  so  far  as  mak- 
ing the  place  dangerous  whether  the  dis- 
tance was  100  feet  or  2,"K)  feet  from  the  blast 
hole.  But  the  foreman,  who  la  the  only  wit- 
ness who  testified  for  appellant  on  this  point, 
did  not  claim  in  his  testimony  that  the 
place  was  not  dangerous.    The  effect  of  his 
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teBtlmony  Is  that,  while  from  long  experience 
one  may  within  reasonable  limits  form  some 
Judgment  with  regard  to  what  may  be  ex- 
pected from  an  explosion  such  as  the  one 
in  question,  yet  there  is  no  certainty  with 
regard  to  results,  and  no  one  can  say  In 
advance  either  the  size  or  number,  nor  where 
the  pieces  of  rock  will  be  thrown  by  the 
explosion.  £>om  a  consideration  of  all  of 
the  foreman's  testimony  no  other  conclusion 
is  permissible  than  that  so  long  as  one  re- 
mains within  a  certain  radius  from  the  hole 
to  be  discharged,  unless  otherwise  protected, 
he  Is  liable  to  be  hit  and  hurt  from  some 
flying  pieces  of  rock  cast  out  by  the  ex- 
plosion. Indeed,  the  foreman's  testimony 
ia  perfectly  natural,  and  is  In  strict  harmony 
with  what  every  one  knows  who  has  the 
slightest  knowledge  of  the  force  of  powder 
or  of  other  similar  explosives.  No  rational 
man  of  ordinary  experience  will  seriously 
contend  tliat  one  standing  in  the  open  with- 
out any  protection  within  either  100  or  even 
250  feet  of  a  ledge  of  rock  into  which  had 
I>een  drilled  a  hole  of  the  depth  of  12  feet 
and  2y2  inches  in  diameter  which  was  charg- 
ed with  from  75  to  125  pounds  of  powder 
was  occupying  a  safe  place,  nor  one  that  was 
not  inherently  dangerous.  It  might  as  well 
be  contended  that  a  sectlonman  who,  in 
ol>edience  to  the  direction  of  the  section  fore- 
man, entered  upon  a  railroad  track  imme- 
diately in  front  of  a  fast  moving  passenger 
train  whose  speed  could  not  be  accurately 
Judged,  was  not  entering  upon  a  dangerous 
place.  It  Is  possible  that  the  one  who  re- 
mains in  the  open  and  in  range  of  a  loaded 
bole  may  escape  Injury  from  the  flying 
pieces  thrown  out  by  the  explosion,  and  it  is 
equally  possible  that  the  one  entering  upon 
the  track  in  front  of  an  oncoming  train  may 
escape  any  hurt,  but  it  does  not  change  the 
fact  that  both  places  are  inherently  danger- 
ous and  no  amount  of  testimony  or  argu- 
ment can  make  them  otherwise.  The  diffi- 
cult question  to  be  solved  in  this  case,  there- 
fore, is  not  whether  the  place  in  question 
was  dangerous,  since  that  question,  under 
the  facts  and  circumstances  can  be  determin- 
ed but  one  way,  namely,  that  the  place  was 
Inberratly  dangerous,  but  It  Is  whether  un- 
der all  the  circumstances  the  respondent  was 
guilty  of  contributory  negligence,  or  whether 
be  assumed  the  risk  of  injury  in  remaining 
where  be  did  at  the  time  of  the  explosion. 
If  in  this  case  it  were  not  clear  that  the 
foreman,  who  was  respondent's  superior,  had 
actually  interfered  with  respondent's  Judg- 
ment, and  that  in  operating  the  battery  he 
bad  remained  where  be  did  in  the  face  of 
danger  without  being  influenced  by  the  fore- 
man's statements,  vce  would  be  required  to 
hold  as  matter  of  law  that  he  bad  voluntari- 
ly assumed  the  risk  of  injury  from  any  fly- 
ing pieces  of  rock,  and,  further,  that  he  was 
guilty  of  negligence  in  not  protecting  him- 
self against  the  threatened  dangers  by  going 
farther  away  from  the  hole  or  by  doing  so 


in  some  other  way.  It  is  manifest  from  the 
evidence,  however,  that,  if  respondent  had 
been  permitted  to  exercise  his  own  Judgment 
with  respect  to  the  choice  of  place  from 
which  he  would  operate  the  battery,  he 
would  not  have  remained  at  the  point  where 
he  was  Injured,  but  would  have  taken  a  posi- 
tion less  exposed  to  the  flying  pieces  of  rock 
which  might  be  thrown  out  by  the  explosion. 
The  foreman,  who  was  respondent's  superior, 
and  who  it  is  conceded  was  a  man  of  large 
and  varied  experience  In  blasting  rock,  how- 
ever, selected  the  place  from  which  the  bat- 
tery should  be  operated  in  discharging  the 
blast,  and  overruled  respondent's  objections 
or  suggestions  that  the  place  was  unsafe, 
and  insisted  that  they  remain  where  they 
were. 

l(]  That  the  foreman,  under  the  circum- 
stances of  this  case,  was  negligent  in  thus 
exposing  respondent  to  the  dangers  of  the 
explosion,  must,  we  think,  t>e  conceded. 
That  appellant  was  likewise  negligent  in 
constantly  exposing  Its  employes  to  the  dan- 
gers arising  from  an  explosion,  when  by  the 
expenditure  of  but  little  money  and  time 
it  could  have  prepared  a  place  from  which 
the  battery  could  be  operated  which  would 
tiave  shielded  and  protected  the  employes 
from  the  flying  pieces  of  rock  thrown  out  by 
explosions,  and  would  thus  have  been  a  safe 
place,  is,  to  our  minds,  not  open  to  dispute. 
In  view,  therefore,  that  the  place  was  in- 
herently dangerous,  and  that  the  foreman 
and  the  appellant  must  be  held  negligent  for 
the  reasons  Just  stated,  the  question  arises 
whether,  notwithstanding  the  fact  that  the 
dangers  must  have  been  apparent  to  re- 
spondent, he  was  not  also  negligent,  and, 
further,  whether  be  did  not  assume  the  risk 
of  injury  in  remaining  where  be  did  to  oper- 
ate the  battery  for  the  purpose  of  discharg- 
ing the  blast.  The  respondent  in  his  plead- 
ings and  upon  the  trial,  and  again  in  his 
brief  in  this  court,  has  persistently  and  con- 
sistently maintained  that,  under  the  facts  and 
circumstances  of  this  case,  he  had  the  right 
to  follow  or  obey  the  Judgment  and  direc- 
tions of  his  superior  without  forfeiting  his 
right  to  hold  his  master  liable  for  the  in- 
Jury  he  suETered  by  reason  of  doing  what 
he  did. 

[7]  Of  course,  if  the  danger  was  so  immi- 
nent, threatening,  and  obvious  that  no  c^- 
sonably  prudent  person  under  the  circum- 
stances would  have  remained  at  the  place 
where  respondent  was  directed  to  remain 
In  operating  the  battery,  then  the  mere  fact 
that  he  followed  the  directions  of  bis  superi- 
01  would  be  no  excuse.  We  have  had  occa- 
sion in  a  very  recent  case — Fowler  v.  Union 
Portland  Cement  Co.,  117  Pac.  462 — to  again 
state  the  rule  which  ordinarily  governs  un- 
der circumstances  like  those  in  this  case. 
At  page  463  of  the  volume  Just  referred  to, 
Mr.  Justice  McCarty,  in  speaking  upon  the 
subject  for  this  court,  says:  "The  general 
rule  is  that  where,  as  in  this  case,  a  servant 
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la  Injured  \Tlille  performing  some  act  In 
obedience  to  the  orders  of  his  master,  he  Is 
not  chargeable  with  contributory  negligence, 
unless  the  act  commanded  Inyolves  danger 
sc  obvious  and  Imminent  that  no  reason- 
ably prudent  person  In  bis  sltnatlon  and 
with  his  knowledge  of  the  danger  would 
undertake  It."  We  there  also  approved  of 
what  Is  said  by  the  author  In  1  Labatt,  Mast. 
&  Serv.  {  439,  which  Is  as  follows:  "If  a 
danger  Is  not  so  absolute  and  Imminent  that 
injury  must  almost  necessarily  result  from 
obedience  to  an  order,  and  the  servant  obeys, 
the  master  will  not  afterward8.be  allowed 
to  defend  himself  on  the  ground  that  the 
servant  ought  not  to  have  obeyed  the  order." 
Such  a  rule  is  eminently  Just  and  equitable, 
and  goes  no  further  than  is  necessary  to 
place  and  maintain  master  and  servant  upon 
an  equality  before  the  law.  If  the  master 
desires  to  cast  the  burden  of  avoiding  the 
charge  of  either  contributory  negligence  or 
assumption  of  risk  upon  tbe  servant,  he 
should  not  Interfere  with  tbe  servant's  Judg- 
ment if  be  has  expressed  any  concerning 
what  should  be  done  in  the  face  of  danger 
by  requiring  the  servant  to  act  contrary  to 
bis  own  Judgment,  or  order  him  to  undertake 
or  perform  some  act  «r  acts  which  are  un- 
usual or  extraordinarily  dangerous.  The 
servant  is  not  required  to  set  up  his  own 
Judgment  against  that  of  bis  master  or  su- 
perior and  forfeits  no  rights  in  not  doing 
so,  unless  by  following  the  master's  orders 
the  servant  would  be  exposed  to  dangers  that 
are  Imminent  and  obvious,  and  of  which  he 
appreciates  the  consequences.  In  this  case, 
although  respondent  may  have  known  that 
he  was  exposing  himself  to  danger  by  re- 
maining with  the  foreman,  yet.  In  tlie  lan- 
guage of  Mr.  Labatt,  the  danger  was  not  "so 
absolute  and  Imminent  that  injury  mnst 
almost  necessarily"  have  resulted  to  him  by 
following    the    foreman's    directions. 

[|]  At  all  events,  the  question  of  whether 
the  danger  was  so  obvious  and  imminent, 
and  whether  under  all  the  circumstances 
the  Irespondent  was  Justified  in  following 
tbe  foreman's  directions,  is  not  so  clear  that 
It  can  be  determined  as  a  matter  of  law. 
The  question  was  therefore  a  proper  one 
to  be  submitted  to  the  Jury. 

The  law  as  we  have  stated  It  is  generally 
appr6ved  by  the  courts.  We  shall  refrain 
from  citing  the  numerous  cases  upon  this 
question  which  might  be  cited,  but  shall  re- 
fer only  to  a  few  well-considered  cases  where 
the  doctrine  is  clearly  stated  and  concrete- 
ly applied:  Stephens  v.  Hannibal  &  St.  Joe 
Ry.  Co.,  96  Mo.  211,  212,  9  S.  W.  689,  9  Am. 
St.  Rep.  .336;  Ballard  v.  Chicago,  B.  I.  &  P. 
Ry.,  51  Mo.  App.  453;  Monahan  v.  K.  O. 
Clay  &  Coal  Co.,  58  Mo.  App.  73;  Ander- 
son Pressed  Brick  Co.  v.  Sobkowlak,  148  111. 
583,  36  N.  B.  572 ;  Cook  v.  St  P.,  M.  A  M. 
Ry.,  34  Minn.  45,  24  N.  W.  211;  Faulkner 
V.  Mammoth  M.  Co.,  23  Utab,  441,  66  Pac. 
779;  Chrlstlenson  t.  B.  O.  W.  By.,  27  Utah, 


132,  74  Pac.  876,  101  Am.  St.  Bep.  945; 
Frandsen  v.  C,  B.  I.  ft  P.  By.,  36  Iowa,  376. 
See,  also,  26  C^c.  1221. 

[I]  About  all  that  we  have  said  so  far  ap- 
plies with  equal  force  to  the  contention  that 
respondent  assumed  the  risk  of  injury  by 
remaining  where  he  was  and  by  assisting 
to  operate  the  battery. 

[II]  No  doubt  as  a  matter  of  law,  and  as 
contended  by  appellant's  counsel,  respondent 
assumed  the  risk  of  injury  from  all  of  the  or- 
dinary and  usual  dangers  which  arose  as  an  in- 
cident to  blasting  rode  at  appellant's  quarry; 
and  he  also  assumed  the  risk  of  Injury  from 
all  of  such  extraordinary  and  unusual  .dan- 
gers of  which  he  knew  or  which  were  open 
and  obvious.  This  doctrine  is,  however,  in  full 
force  and  effect  only  so  long  as  tbe  master 
permits  the  servant  to  exercise  his  own 
Judgment,  and  to  act  upon  his  own  responsi- 
bility when  confronted  with  danger.  If  tbe 
master  either  by  himself  or  through  a  su- 
perior servant  interferes  with  tbe  servant's 
Judgment  and  tbe  servant  In  case  the  place 
is  unsafe  is  assured  by  tlie  master  that  he 
is  safe,  or,  if  tbe  master  or  such  superior 
directs  the  servant  to  go  or  to  ronaln  In  a 
place  of  unusual  danger,  and  tbe  servant 
waives  bis  own  jndgmoit  or  obeys  the  or- 
ders of  tbe  master  under  the  circumstances 
and  conditions  we  have  stated,  then  tbe  or- 
dinary rules  governing  contributory  negli- 
gence and  assumption  of  risk  between  mas- 
ter and  servant  are  suspended,  and  the  ques- 
tion whether  the  servant  may  or  may  not  re- 
cover against  the  master  in  case  of  injury 
ordinarily  becomes  one  of  fact  for  the  Jury 
to  pass  upon. 

Appellant's  counsel  further  insists  that 
tbe  court  erred  In  modifying  a  certain  re- 
quest to  charge  by  inserting  the  words  we 
have  set  forth  in  Italics.  The  request  as 
modified  reads  as  follows:  "If  you  find 
from  the  evidence  that  the  plaintiff  upon 
bis  own  Judgment,  wninfivenoed  l>v  any  oa- 
surarKX  of  safety  on  the  part  of  tne  defend- 
ant's foreman,  as  to  whether  or  not  the 
place  he  was  standing  at  the  time  he  fired 
the  shot  was  safe,  or  if  you  find  that  the 
plaintiff  selected  the  place  but  he  fired  the 
blast  without  directions  or  suggestions  of 
defendant's  foreman,  then  the  defendant  Is 
not  liable,  and  you  fdiould  return  a  verdict 
for  the  defendant"  Counsel  Insists  that  by 
inserting  the  italicized  words  the  charge  no 
longer  reflected  appellant's  theory  of  the  ev- 
idence, and  that  it  was  thus  prevented  from 
having  the  case  "submitted  from  the  stand- 
point of  its  own  evidence." 

[11]  Without  now  passing  upon  the  ques- 
tion whether  the  foregoing  instruction  was 
not  too  broad  in  view  of  the  evidence,  we 
concede  that  a  party  is  entitled  to  have  bis 
case  submitted  to  the  Jury  upon  tbe  theory 
of  bis  evidence  as  well  as  upon  tbe  theory 
of  the  whole  evidence.  One  way  the  court 
might  have  followed  in  charging  the  Jury 
would  bave  been  to  diarge  them  in  separate 
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tnatructions,  first.  In  accordance  with  re- 
spondent's evidence;  and,  second,  In  accord- 
ance with  appellant's  evidence  which  relat- 
ed to  the  proposition  covered  by  the  Instruc- 
tion In  question,  and  in  each  instruction  have 
directed  the  Jury  to  return  a  verdict  in  ac- 
cordance with  their  findings  upon  that  ques- 
tion. The  court  was  not  bound  to  charge 
the  Jury  In  separate  instructions,  but  could 
cover  the  question  in  one  without  offending 
against  appellant's  rights. 

[1 2]  Appellant's  theory  of  the  evidence 
was  sufficiently  covered  by  what'  the  court 
told  the  Jury,  and  hence  it  was  not  prejudic- 
ed by  the  court's  modification  referred  to. 

[13]  Nor  is  appellant's  contention  tenable 
that  it  had  discharged  its  full  duty  towards 
the  respondent  when  It  employed  a  compe- 
tent foreman  to  conduct  the  blasting  at  the 
quarry,  and  that.  If  such  foreman  in  good 
faith  exercised  his  best  Judgment  in  select- 
ing a  place  for  the  respondent  to  operate 
the  battery,  then  appellant,  is  not  liable  for 
any  injury  that  might  have  been  caused  by 
a  mistake  of  Judgment  on  the  part  of  Its 
foreman  In  selecting  such  a  place.  The  prop- 
osition Involved  is  not  whether  the  foreman 
in  good  faith  exercised  his  best  judgment  in 
directing  the  blasting  and  In  selecting  the 
place  from  which  to  operate  the  battery,  but 
it  is  whether  be  exercised  ordinary  care  and 
prudence  as  that  term  is  applied  to  such  an 
undertaking  in  directing  the  respondent  from 
what  point  to  discharge  the  blast  In  ques- 
tion. It  might  as  well  be  contended  that  if 
the  foreman  had  not  directed  respondent 
where  to  place  the  battery,  but  respondent 
had  selected  the  place  according  to  his  own 
best  Judgment,  and  in  exercising  such  Judg- 
ment he  had  selected  an  unsafe  place  in  con- 
sequence of  which  he  was  injured  by  the  ef- 
fect of  the  explosion,  he  could  not  be  charg- 
ed with  negligence  nor  with  having  assum- 
ed the  risk  of  injury,  although  his  Judgment 
had  betrayed  him  into  selecting  what  was 
obvioasly  a  dangerous  place  from  which  to 
operate  the  battery.  The  mere  statement  of 
the  propofiitlon  also  answers  it 

Appellant  has  also  assigned  a  number  of  er- 
rors relating  to  the  giving  of  certain  in- 
structions, and  to  refusing  certain  requests 
to  charge.  We  have  carefully  examined  the 
whole  charge,  and  It  not  only  fully  and  fairly 
covers  every  phase  of  the  evidence  and  ev- 
ery legal  proposition  that  was  Involved  In 
the  case,  but  in  some  respects  It  is  more 
favorable  to  ajppellant  than  the  law  war- 
rants. 

From  what  has  been  said,  it  necessarily 
follows  that  the  Judgment  should  be  affirm- 
ed, with  costs  to  respondent.    It  is  so  ordered. 

Mccarty,  x,  concurs. 

STRAUP,  J.  (concurring).    I  concur.    The 
plalntur  in  his  complaint  alleged  that  the 
place  where  be  was  directed  to  fire  the  bat- 
tery was  dangerous.    This  fact  was  material 
121  P.— 2 


to  his  cause.  The  defendant,  by  its  general 
denial,  denied  it.  It  also  interposed  plea^i 
of  affirmative  defenses,  of  contributory  neg- 
ligence, and  assumption  of  risk.  Having 
denied  by  Its  general  denial  that  the  place 
was  dangerous,  the  defendant  then  in  its 
plea  of  contributory  negligence  not  assuma- 
bly  or  hypothetlcally,  but  unqualifiedly  and 
directly,  averred  that  the  place  was  danger- 
ous, and  charged  that  the  plaintitC  was  guil- 
ty of  contributory  negligence  in  firing  the 
battery  at  such  place.  In  the  argument  on 
a  motion  to  direct  a  verdict  in  favor  of  the 
defendant,  some  question  arose  in  respect 
of  the  proof  as  to  the  dangerous  and  unsafe 
character  of  the  place.  Plaintiff  thereupon 
read  the  answer  to  the  court,  and  thereafter 
asked  leave  to  reopen  the  case  and  to  offer 
in  evidence  the  portion  of  the  defendant's 
answer  wherein  he  claimed  direct  averments 
were  made  that  the  place  was  dangerous. 
The  case  was  reopened.  Counsel  for  the  de- 
fendant objected  to  the  offer  on  the  grounds : 
(1)  That,  if  the  answer  was  to  be  put  in  evi- 
dence, the  whole,  and  not  a  part  of  It, 
should  be  received ;  and  (2)  that  neither  the 
whole  nor  a  part  was  relevant,  material,  or 
competent.  The  court  ruled  with  the  de- 
fendant on  the  first  ground.  Then  the  whole 
of  the  answer  was  offered.  The  second 
ground  of  the  defendant's  objection  was  re- 
newed. The  objection  was  overruled,  and 
the  portion  of  the  answer  referred  to  was 
read  to  the  Jury  by  counsel  for  the  plaintiff. 
As  stated  by  the  Chief  Justice,  this  ruling 
is  one  of  the  principal  alleged  errors  relied 
on.  The  appellant  did  not.  In  the  court  be- 
low, nor  does  it  here,  contend  that  the  an- 
swer in  setting  forth  the  affirmative  and  spe- 
cial defenses  does  not  contain  direct  aver- 
ments that  the  place  was  dangerous  and  un- 
safe. No  such  claim  is  made.  The  conten- 
tion in  respect  of  the  ruling  letting  the  an- 
swer in  evidence  and  permitting  counsel  to 
read  the  portion  of  it  to  the  Jury,  and  upon 
which  error  is  predicated,  is  this:  The  ap- 
pellant contends  that  under  the  provisions 
of  our  Code  permitting  an  answer  to  con- 
tain a  general  or  specific  denial  and  a  state- 
ment of  any  new  matter  constituting  a  de- 
fense or  counterclaim  in  which  may  be  set 
forth  as  many  defenses  to  the  action  as  the 
defendant  may  have,  inconsistent  defenses 
may  be  pleaded;  that  its  general  denial  to 
the  complaint  and  its  pleas  of  contributory 
negligence  and  assumption  of  risk  are  in- 
consistent defenses;  that  an  averment  of 
a  fact  in  one  defense  cannot  be  used  to  de- 
stroy, modify,  or  affect  a  denial  or  aver- 
ment of  a  fact  in  another  pleaded  and  in- 
consistent defense  in  the  same  answer;  and 
hence  the  direct  averment  of  the  fact  in  its 
pleaded  affirmative  defense  of  contributory 
negligence  that  the  place  was  dangerous  can- 
not be  used  to  destroy,  modify,  or  affect  Its 
denial  contained  in  the  general  denial  that 
the  place  was.  dangerous.  And  upon  this 
gronnd,  and  for  this  reason,  and  no  other,. 
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is  it  urged  that  tbe  court  erred  In  tbe  ruling. 
While  pleas  of  contributory  negligence  and 
assumption  of  risk  are  in  this  jurisdiction 
pleas  of  afflrmatire  or  special  defenses,  yet 
tbey  are  not  pleas  of  a  confession  and  avoid- 
ance; nor  are  they  repugnant  to,  or  incon- 
sistent with,  a  general  denial.  Tbe  defend- 
ant's denial  in  Its  general  denial  that  tbe 
place  was  dangerous,  and  its  direct  averment 
in  its  affirmative  defense  that  tbe  place  was 
dangerous,  do  not  constitute  pleas  of  incon- 
sistent or  repugnant  defenses.  They  consti- 
tute mere  Inconsistent  and  contradictory  al- 
legations of  fact.  In  Jurisdictions  wher*  in- 
consistent or  repugnant  defenses  are  per- 
missible, the  rule  does  not  obtain  that  a  de- 
fendant in  an  answer  re<|uired  to  be  verified 
by  him  may  in  one  pleaded  defense  declare 
a  thing  white  and  in  another  black,  or  di- 
rectly allege  totally  inconsistent  or  contra- 
dictory facts  so  that  proof  of  one  would  nec- 
essarily disprove  the  other.  That  is  not 
what  Is  meant  by  the  right  to  plead  incon- 
sistent defenses  or  as  many  defenses  as  the 
defendant  has.  What  is  meant  by  it  Ls  well 
stated  in  Estee's  Pleadings  (4th  Ed.)  $  3.381: 
"The  inconsistent  defenses  which  are  al- 
lowed to  he  pleaded  in  a  verified  answer  are 
not  such  as  re<iuire  in  their  statement  a 
direct  contradiction  of  any  fact  elsewhere 
directly  averred.  Tbey  are  those  in  which 
tbe  inconsistency  arises  rather  by  Implica- 
tion of  law,  being  in  the  nature  of  pleas  of 
confession  and  avoidance,  as  contradistin- 
guished from  denials  where  the  party  im- 
pliedly or  hypothetlcally  admits,  for  the  pur- 
pose of  that  particular  defense,  a  fact  which 
he  notwIth.<>'taudlng  insists  does  not  in  truth 
exist.''  Substantially  the  same  principle  is 
also  expre.<ised  in  PhtlliiM  on  Code  Pleading. 
n  261.  262.  and  in  BlLss  on  Code  Pleading 
«d  Ed.)  iS«  Zi-2.  343.  In  Notes  to  Cases,  in 
48  L.  R.  A.  pp.  18.")-189,  the  doctrine  Is  stated, 
and  is  supported  by  numerous  cases  there 
referred  to.  that,  under  code  provisions  that 
a  defendant  in  an  action  may  plead  ns  many 
defenses  as  he  has,  separate  pleas  in  an 
answer  are  not  objectionable  l)ecause  of 
repugnancy  or  inconsistency  with  each  other: 
but  that  the  inconsistent  defenses  which  may 
be  set  up  under  such  provisions  in  an  an- 
swer are  those  in  which  the  inconsistency 
arises  by  Implication  of  law,  and  which  are 
In  the  nature  of  pleas  of  confession  and 
avoidance  as  contradistlnguLshed  from  de- 
nials, and  not  such  as  involve  a  direct  con- 
tradiction of  any  fact  elsewhere  directly 
averred.  And,  as  said  In  some  of  the  cases 
there  referred  to,  tbe  only  limitation  u])on 
the  right  of  a  defendant  to  defend  himself 
against  an  action  of  the  plaintifF  on  as  many 
difTerent  grounds  as  the  nature  of  the  action 
and  tbe  merits  of  his  defense  will  allow  is 
that  they  shall  not  Involve  the  ridiculous  ab- 
surdity of  being  inconsistent  In  fact.  I  do  not 
see  anything  in  the  cases  or  authorities  cit- 
ed by  apfiellant's  counsel  which  makes  against 
this  doctrine.    Of  course,  a  plea  of  a  confes- 


sion and  avoidance  does  not  obviate  the  ne- 
cessity of  proving  the  averments  contradicted 
by  the  denial.  Why  is  that  so?  Because 
such  a  plea  Is  only  by  implication  of  law. 
and  not  in  fact  inconsistent  with  or  repug- 
nant to  the  denial.  So,  too,  the  setting  up 
of  affirmative  matter  by  way  of  a  defense 
also  does  not  obviate  the  necessity  of  prov- 
ing the  averments  contradicted  by  the  de- 
nial, when  such  pleaded  affirmative  matter 
is  only  assumably,  or  by  implication  of  law, 
and  not  in  fact,  repugnant  to,  or  inconsistent 
with,  the  denial.  The  plea  of  contributory 
negligence  is  an  affirmative  or  special  de- 
fense. It  is  not  inconsistent  with  a  general 
denial.  Such  an  affirmative  or  special  de- 
fense does  not  obviate  tbe  necessity  of  prov- 
ing the  averments  contradicted  by  the  de- 
nial when  such  pleaded  affirmative  defense 
is  only  assumably,  or  by  implication  of  law, 
and  not  in  fact,  repugnant  to,  or  inconsistent 
\%-ith,  the  denial.  But  there  is,  in  this  con- 
nection, another  well-recognized  principle  of 
pleading  that  whatever  is  not  assumably, 
not  hypothetlcally,  not  by  implication  of  law. 
but  in  fact  directly  and  unqualifiedly  averred 
or  admitted  as  a  fact  in  a  special  defense, 
is  to  that  extent  a  modification  of  the  de- 
nial. The  general  rule  in  this  regard  is 
stated  In  the  syllabus  in  Wiley  v.  Keokuk,  6 
Kan.  94,  that:  "Whatever  is  admitted  in  a 
special  defense  operates,  so  far,  as  a  modi- 
fication of  a  general  denial,  and  is  to  be 
taken  as  true,  without  other  proof."  In  that 
case  tbe  plaintiflT  alleged  an  assault  and  bat- 
tery and  false  imprisonment.  The  answer 
set  up  two  grounds  of  defense:  First,  a  gen- 
eral denial;  and,  second,  a  special  defense 
showing  what  the  defendant  had  really  done 
and  attempting  to  justify  his  acts  by  those 
things.  Said  the  court:  "Now,  not  with- 
standing tbe  general  denial,  we  suppose 
that  whatever  was  admitted  In  the  special 
defense  need  not  have  been  proved.  This 
special  defense  so  far  modified  the  general 
denial  that  whatever  was  admitted  therein 
was  excepted  from  the  general  denial.  It 
ought  to  be  so,  on  general  principles  of  plead- 
ing. It  must  be  so,  inasmuch  as  It  is  a  for- 
mal confession  of  the  existence  of  the  facts 
therein  set  forth."  In  the  case  of  Hartwell 
v.  Page  et  al.,  14  Wis.  53,  the  court  said: 
"But  we  have  several  times  decided  that, 
although  under  the  Code  a  defendant  may  set 
up  as  many  different  defenses  as  he  pleases, 
ypt  he  cannot,  by  making  repugnant  alle- 
gations, compel  the  plalntlfT,  In  order  to 
avoid  a  denial  In  one  part  of  tbe  answer,  to 
prove  any  fact  si>ec'lflcally  admitted  in  on- 
other  part.  The  i)rovi8ion  requiring  a  veri- 
fication of  the  pleadings  shows  that  It  was 
not  the  design  to  allow  repugnant  allega- 
tions, but  to  introduce  the  element  of  truth 
In  pleading,  and  c-ompel  the  defendant  to  ad- 
mit such  parts  of  the  plaintiff's  case  as  he 
could  not  consc-ientiously  deny.  If  a  fact 
sustaining  the  plaintiff's  right  is  expressly 
admitted  in  any  part  of  the  answer,  that 
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fact  Is  to  be  taken  as  true  against  tbe  de- 
fendant, and  the  plaintiff  is  relieved  from 
the  necessity  of , proving  it.  Just  as  he  would 
hnve  been  as  to  any  fact  admitted  in  an  an- 
swer in  chancery." 

Other  cases  can  be  cited  to  the  same  ef- 
fect, but  that  is  unnecessary,  for  the  prin- 
ciple announced  by  these  cases  is  well  un- 
derstood and  is  generally  recognized.  And 
why  should  it  not  be  so?  As  said  by  Bliss, 
the  leading  object  of  code  pleading  is  to  bring 
to  the  view  of  the  court  the  real  controversy 
between  the  parties — to  make  them  show  on 
paper  wherein  they  agree,  and  wherein  they 
disagree — and  that  because  of  the  require- 
ment that  the  answer  shall  be  sworn  to  it 
would  be  wrong  to  permit  an  afBant  to  file 
a  pleading  false  upon  its  face.  An  un- 
qualified admission  or  an  unqualified  direct 
averment  of  a  fact  by  one  litigant  in  a 
pleading  filed  in  the  cause  and  upon  which 
tbe  triable  issues  are  founded  is  an  admis- 
sion of  a  matter  of  fact,  and  his  adversary 
may  treat  it  as  a  waiver  of  proof  of  such 
fact.  And  when  in  such  case  such  an  ad- 
mission or  averment  of  a  fact  is  made  by 
one  litigant,  not  assumably  or  hypothet- 
ically,  not  impliedly  or  by  implication  of 
law,  but  directly  and  unqualifiedly,  I  do  not 
see  what  principle  of  pleading  is  violated 
if  his  adversary  is  permitted  to  treat  such 
admissions  or  averment  as  a  waiver  of 
proof  of  such  fact.  A  contrary  doctrine 
gives  countenance  to  sham  and  frivolous 
pleadings,  and  invites  perjury.  What  a 
ridiculous  absurdity  it  would  be  if  in  an 
action  to  recover  on  a  promissory  note 
tbe  defendant,  though  permitted  as  he 
is  to  file  a  general  denial  denying  the  exe- 
cution and  delivery  of  the  note  and  In  the 
sAiae  answer  to  Interpose  a  special  plea  or 
defense  of  payment,  should,  in  interposing 
such  special  plea,  directly  and  nnqnalifledly 
aver  that  he  in  fact  executed  and  delivered 
the  note  sued  on  and  as  alleged  in  the  com- 
plaint, but  that  he  paid  it,  and  if  such  posi- 
tive and  direct  averments  of  execution  and 
delivery  so  made  by  him  could  not  be  treated 
as  a  modification  of  bis  general  denial,  and  as 
a  waiver  of  proof  of  the  fact  of  execution 
and  delivery.  As  well  say  that  the  defend- 
ant in  such  case  while  giving  his  testimony 
on  the  trial  in  support  of  bis  general  denial 
bad  tbe  license  to  testify  that  he  did  not 
execute  and  deliver  the  note,  and  while  tes- 
tifying in  support  of  his  special  plea  that 
he  did  execute  and  deliver  it.  To  say  that 
tbe  defendant  in  tbe  supposed  case  unneces- 
sarily averred  the  fact  of  execution  and  de- 
livery of  tbe  note,  and  for  that  reason  the 
averment  could  l>e  treated  as  a  waiver  of 
Iiroof,  is  to  say  that  the  litigant  shall  be 
lionnd  by  his  unnecessary  averment  of  a  fact, 
but  not  by  his  direct  and  necessary  averment, 
which  is  illogical.  I  am  therefore  of  the 
opinion  that,  since  the  defendant  in  its  an- 


swer directly  and  unqualifiedly  averred  that 
the  place  was  in  fact  dangerous,  the  lUaintlff 
was  entitled  to  treat  such  averment  as  an 
admission  and  a  waiver  of  proof  of  such 
fact,  and  that  tbe  court  ought  so  to  have 
ruled  and  directed  tbe  Jur}*,  and  erred  in 
submitting  the  answer  to  the  Jury,  and  in 
permitting  them  to  determine  therefrom 
what  was,  or  what  was  not,  admitted.  It 
is  tbe  duty  of  the  court,  not  the  Jury,  to 
construe  the  pleadings,  and  to  determine 
what  are  the  issues,  and  what  are  tbe  ad- 
mitted or  disputed  facts  arising  upon  the 
pleadings  in  tbe  cause.  Pulos  v.  R.  G.  W. 
Ry.  Co.,  87  Utah,  238,  107  Pac.  241.  Mr. 
Wigmore  in  his  work  on  Evidence  (volume  2, 
§  10G4),  well  puts  the  proposition  by  saving 
that  tbe  pleadings  in  a  cause  are  for  the 
purpose  and  use  in  the  suit  as  Judicial  ad- 
missions, not  as  means  of  evidence,  but  as 
a  limitation  of  the  Issues  and  a  waiver  of 
proof.  "Thus,"  says  the  author,  "any  refer- 
ence that  may  be  made  to  them,  where  the 
one  party  desires  to  avail  himself  of  the 
other's  pleading.  Is  not  a  process  of  using 
evidence,  but  an  invocation  of  the  right  to 
confine  tbe  Issues  and  to  insist  on  treating 
as  established  the  facts  as  admitted  in  the 
pleadings.  This  much  being  generally  con- 
ceded, it  follows  that  a  party  may  at  any 
and  all  times  invoke  the  language  of  his 
opponent's  pleading  as  rendering  certain 
facts  indisputable;  and  that.  In  doing  this 
he  is,  on  the  one  hand,  neither  required  nor 
allowed  to  offer  the  pleading  in  evidence  in 
the  ordinary  manner,  nor,  on  the  other  baud, 
forbidden  to  comment  In  argument  without 
having  made  a  formal  offer.  He  is  merely 
advocating  a  construction  of  the  Judicial 
act  of  waiver  of  proof,  and  no  rule  of  evi- 
dence is  involved."  But.  as  determined  by 
the  Chief  Justice,  the  ruling  was  harmless, 
for  the  admitted  evidence  related  wholly  to 
an  undisputed  and  admitted  fact,  not  only 
upon  the  evidence,  but  the  pleadings  as  well. 


BLAIR  V.  BLAIR. 
(Supreme    Court    of    Utah.      Jan.    16,    1912.) 

1.  DivoBCE  ($S  235,  286»)— Alimony— Award 
— Discretion. 

Under  Comp.  Laws  1907,  |  1212,  as 
amended  by  I^aws  1909,  c.  109,  providing  that, 
on  granting  a  divorce,  the  court  may  make 
such  order  in  relation  to  the  children,  proper- 
ty, parties,  and  maintenance  of  the  parties  and 
children  as  shall  be  equitable,  the  awarding 
and  fixing  tbe  amount  of  alimony  are  matters 
within  the  discretion  of  the  trial  court,  which 
will  not  be  disturbed  in  the  absence  of  a  clear 
showing  of  abuse,  t 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  U  665,  769,  770;  Dec  Dig.  SS  2.35, 
286.*] 

2.  Divorce    (J    240*) —Alimony— Amount- 
Discretion  OF  Court. 

In  determining  the  amount  of  alimony, 
the  court  may  consider  all  the  circumstances. 
so   that   where   it   was   shown   that,   while   the 
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property  of  the  husband  was  worth  abont 
$40,000,  it  consisted  of  farming  lands,  and  was 
not  very  productive,  and  was  accumulated  by 
the  husband  before  the  marriage,  an  allow- 
ance of  $4,500  as  permanent  alimony  is  not  so 
inadequate  and  inequitable  as  to  justify  re- 
Tersal  on  the  ground  of  abuse  of  discretion. 
[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  H  675-678;    Dec.  Dig.  f  240.*] 

3.  DivoHCE   (§  227*)— Attobnbt'b  Fees. 

Where,  though  a  husband  in  a  divorce  ac- 
tion was  possessed  of  $40,000  worth  of  prop- 
erty, the  proceedings  extended  over  less  than 
two  months  and  the  actual  trial  took  less  than 
two  days,  an  award  of  $200  for  the  fee  of  the 
wife's   attorney   was  proper. 

(Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  K  653,  654;   Dec.  Dig.  |  227.*] 

4.  Divorce    (§  243*)— Decree— Appointment 
OF  Trustee  for  Aliicont. 

Where  a  wife  did  not  ask  for  the  appoint- 
ment of  a  trustee  for  alimony  granted  in 
divorce,  and  is  not  shown  to  be  a  spendthrift, 
a  decree  appointing  such  a  trustee  is  improper, 
though  it  might  be  for  her  best  interests. 

[E)d.  Note. — For  other  cases,  see  Divorce, 
Dec.  Dig.  {  243.*] 

Appeal  from  District  Court,  Weber  Coun- 
ty ;   J.  A.  Howell,  Judge. 

Action  by  Julia  C.  Blair  against  Preston 
A.  Blair.  From  a  Judgment  for  alimony, 
plaintiff  appeals.    Modified  and  affirmed. 

Valentine  Gideon,  for  appellant  A.  O. 
Horn,  for  respondent. 

FRICK,  C.  J.  The  appellant  brought  this 
action  praying  for  a  divorce,  custody  of  ber 
infant  child,  and  alimony.  The  facts  found 
by  the  court  which  are  not  assailed,  and 
which  must  therefore  be  taken  as  true  by 
us,  are,  in  substance,  as  follows:  That  ap- 
pellant and  respondent  were  married  in  Og- 
den,  Utah,  July  5,  1006,  and  that  they,  at 
the  commencement  of  this  action,  and  for 
many  years  prior  thereto,  were  residents  of 
Weber  county,  Utah ;  that  respondent  for 
"the  past  two  years  bad  willfully  neglected 
to  provide  the  plaintiff  with  the  common 
necessaries  of  life,  and  that  the  plaintiff 
has  been  compelled  to  and  has  supported 
herself  by  ber  own  personal  efforts,"  al- 
though respondent  was  abundantly  able  to 
provide  her  with  the  necessaries  of  life  out 
of  his  own  means  and  property,  which  is  of 
the  value  of  $40,000;  that  the  fruit  of  said 
marriage  is  one  male  child,  which  is  of  the 
tender  age  of  11  weeks,  and  for  that  rea- 
son the  care  and  custody  thereof  is  awarded 
to  appellant;  that  she  has  no  means  or 
property  of  her  own,  and  is  dependent  up- 
on her  relatives  and  her  own  efforts  to  sup- 
port herself  and  said  child ;  that  at  the  time 
of  said  marriage  respondent  was  a  widow- 
er, having  a  family  of  10  children,  and  the 
property  owned  by  him  as  aforesaid  was  all 
accumulated  by  him  before  be  married  the 
apiiellant  through  the  efforts  of  himself  and 
that  of  his  former  wife  and  the  children 
aforesaid;  that  none  of  said  children  is 
now  dependent  upon  respondent  for  support. 


except  one  glH  of  the  age  of  17  years,  who 
lives  with  him  on  his  farm  near  Ogden, 
Utah;  that  the  best  interests  of  both  par- 
ties require  that  a  mim  in  gross  be  fixed  to 
be  paid  by  respondent  to  appellant  as  per- 
manent alimony ;  that  the  sum  $4,500  is  an 
equitable  and  just  amount  as  permanent  al- 
imony ;  that  it  is  to  the  best  interests  of  ap- 
pellant that  said  sum  ^be  paid  to  a  trustee 
for  her  use  and  benefit ;  that  $16  per  month 
Is  a  sufficient  amount  to  be  paid  by  respond- 
ent to  appellant  for  the  support  and  main- 
tenance of  said  minor  child  during  his  mi- 
nority; that,  after  appellant  and  respond- 
ent were  married,  he  gave  her  21  shares  of 
the  capital  stock  of  a  certain  corporation, 
which  stock  was  of  the  value  of  $2,000,  all 
of  which  she  retained,  except  the  sum  of 
$375  which  ^e  returned  to  respondent ;  that 
for  abont  seven  months  Immediately  after 
the  marriage  appellant  and  respondent  liv- 
ed together  as  husband  and  wife  on  respond- 
ent's farm  near  Ogden,  Utah,  and  that  there- 
after appellant  with  the  money  realized  from 
the  capital  stock  aforesaid  entered  Into  mer- 
cantile business  in  Ogden  upon  her  own  ac- 
count, and  subsequently  in  Ely,  Nev. ;  that 
said  business  required  about  all  of  her  time, 
returning  to  her  home  on  the  farm  during 
the  nighttime  only,  and  that  she  was  unsuc- 
cessful in  said  enterprises  and  failed  in 
business ;  that  appellant,  after  she  failed  in 
said  mercantile  enterprises,  conducted  a  real 
estate  business  in  Ogden,  and  as  a  bookkeep- 
er and  stenographer  earned  money  with 
which  she  supported  herself  without  any  aid 
or  assistance  from  respondent;  that  $200  is 
a  reasonable  attorney's  fee  for  appellant's 
counsel.  The  evidence  also  discloses  that 
respondent  at  the  time  of  the  trial  was  59 
years  of  age,  and  that  appellant  was  27 
years  younger  tban  he.  Upon  substantial- 
ly the  foregoing  facts  the  court  granted  ap- 
pellant's prayer  for  a  divorce  and  entered  an 
interlocutory  decree  of  divorce  in  her  favor 
as  provided  for  by  our  statute,  awarding  ber 
the  care  and  custody  of  her  minor  child, 
and  decreeing  that  respondent  for  ber  use 
and  benefit  shall  pay  to  a  trustee  to  be 
agreed  upon  by  the  parties,  or,  in  case  they 
cannot  agree,  to  be  appointed  by  the  court, 
the  sum  of  $4,500  in  cash  as  and  for  per- 
manent alimony ;  that  respondent  also  pay 
during  the  minority  of  the  child,  or  until 
tbe  further  order  of  the  court,  the  sum  of 
$15  per  month  payable  monthly  to  appellant 
for  the  support  of  said  child,  and  that  he 
further  pay  the  sum  of  $200  as  an  attor- 
ney's fee  to  appellant's  counsel,  together 
with  the  costs  of  the  action. 

The  appeal  is  from  those  portions  of  the 
decree  only  which  relate  to  the  amount  of 
the  alimony,  tbe  amount  of  attorney's  fee, 
and  the  appointment  of  a  trustee. 

[1,  2]  Counsel  for  appellant  vigorously  con- 
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tends  tbat,  in  Tiew  of  the  finding  that  re- 
spondent possessed  property  of  the  value  of 
$40,000,  the  sum  allowed  appellant  as  per- 
manent alimony  la  disproportionate  and  in- 
adequate. Our  statute  relating  to  the  sub- 
ject of  property  rights,  so  far  as  material, 
reads  as  follows:  "When  an  interlocutory  de- 
<Tee  of  divorce  is  made,  the  court  may  make 
such  order  In  relation  to  the  children,  proper- 
ty, parties  and  maintenance  of  the  parties  and 
children  as  shall  be  equitable."  Comp.  Laws 
1907,  S  1212,  as  amended  by  Laws  1900,  p. 
233.  In  passing  upon  the  subject  of  alimony, 
this  court,  speaking  through  Mr.  Justice  Mc- 
Carty,  In  Read  v.  Read,  28  Utah,  297,  300, 
78  Pac.  675,  676,  says;  "The  awarding  of 
alimony  and  fixing  the  amount  thereof  are 
questions  the  determination  of  which  rests 
within  the  sound  discretion  of  the  trial 
court ;  and,  unless  it  is  made  to  appear  that 
there  has  been  an  abuse  of  discretion  on  the 
part  of  the  court  in  dealing  with  one  or 
both  of  these  questions,  its  Judgment  and 
orders  granting  and  fixing  the  alimony  will 
not  be  disturbed.  In  determining  these 
questions  the  amount  of  property  owned  by 
the  husband,  his  capabilities  and  opportu- 
nities for  earning  money,  the  health  of  each, 
and  their  respective  ages,  the  station  In  life 
In  which  the  wife  has  been  accustomed  to 
live,  and  the  amount  and  kind  of  her  own 
property,  will  be  taken  into  consideration  by 
the  court."  To  the  foregoing  statement  we 
can  add  nothing  except  to  say  that  the 
courts,  under  certain  circumstances,  may  al- 
so take  into  consideration  the  character  of 
the  husband's  property;  that  is,  whether  It 
is  productive  or  not,  and  whether  the  wife 
has  assisted  him  in  its  accumulation  or  oth- 
erwise. The  law  as  above  stated  is  support- 
ed by  the  authorities.  2  Bishop,  Marriage 
&  Divorce,  1006;  2  Nelson  on  Divorce  & 
Separation,  |f  912-916,  and  cases  there  cited. 
While  respondent's  property  is  found  to  be 
of  considerable  value,  yet  the  court  also 
finds  that  all  had  been  accumulated  by  re- 
spondent before  the  marriage.  It  also  is 
made  to  appear  that  the  property  in  question 
consists  principally  of  farming  lands  and 
Improvements  thereon,  and  Is  not  very  pro- 
ductive. Moreover,  the  parties  only  lived 
together  a  comparatively  short  period  of 
time,  and  were  wholly  unsuited  to  each 
other  by  reason  of  the  disparity  of  their 
ages,  habits,  and  dispositions.  We  are  not 
prepared  to  say  that,  under  the  circumstanc- 
es, the  amount  allowed  as  permanent  alimo- 
ny is  so  Inadequate  and  Inequitable  as  to 
Justify  us  in  disturbing  the  judgment  of  the 
trial  court  upon  the  ground  that  it  has  abus- 
ed the  discretion  vested  In  it  by  our  statute 
and  the  general  law  upon  the  subject. 

[3]  What  has  been  said  with  regard  to  the 
court's  discretion  in  fixing  the  amount  of  ali- 
mony in  a  large  measure  also  applies  to  fix- 
ing the  attorney's  fee.  In  this  case  there 
was  practically  no  contest  upon  the  main 
Issues.    The  action  was  commenced  on  the 


2lBt  day  of  i^rll,  1911,  and  the  answer  was 
filed  on  the  3d  day  of  May  followl&g.  A 
trial  followed  on  the  22d  day  of  May,  1911, 
and  the  findings  of  fact  and  decree  were 
filed  and  entered  on  the  16th  day  of  June, 
1911.  The  trial  commenced  on  the  22d,  and 
was  concluded  on  the  morning  of  the  23d 
day  of  May.  There  is  nothing  in  this  case, 
except  that  respondent  is  the  owner  of 
$40,000  worth  of  property,  from  which  one 
would  conclude  otherwise  than  that  the 
Court  had  not  only  not  abused  Its  discretion 
in  allowing  the  $200  as  attorney's  fee,  but 
that  It  made  a  liberal  allowance  in  view  of 
all  the  facts  and  circumstances.  We  think 
the  Judgment  of  the  trial  court  with  respect 
to  the  amount  allowed  for  attorney's  fee  un- 
der the  circumstances  is  supported  by  the 
great  weight,  if  not  by  all  of  the  authorities. 
See  2  Nelson,  Divorce  &  Separation,  i  879, 
and  cases  there  cited. 

[4]  To  sustain  the  court's  action  in  ap- 
pointing a  trustee  for  appellant  is  more  dif- 
ficult. No  one  asked  for  the  appointment  of 
a  trustee,  and,  so  far  as  the  record  disclos- 
es, there  Is  no  adequate  cause  made  to  ap- 
pear why  the  court  should  Interfere  with  ap- 
pellant's own  methods  in  dealing  with  her 
property.  The  court's  conclusion  that  It  is 
for  the  best  Interests  of  appellant  that  the 
alimony  be  paid  to  a  trustee,  in  view  of  the 
undisputed  facts,  is  wholly  insufficient  to 
warrant  an  interference  on  the  part  of  the 
court  with  appellant's  property  rights.  It 
might  truthfully  be  found  with  regard  to 
many  of  us  that  it  would  be  to  our  best  in- 
terests to  have  some  capable  business  man 
conduct  our  financial  affairs,  yet  no  court 
would,  for  that  reason,  be  authorized  to  In- 
terfere with  our  property  rights  or  to  Inter- 
meddle in  our  private  affairs.  So  long  as  ap- 
pellant Is  mentally  competent  and  does  not 
come  within  the  rule  of  being  a  spendthrift, 
she  should  be  permitted  to  conduct  her  own 
affairs,  although  it  were  conceded  some  one 
else  might  do  better  than  she.  We  find 
nothing  in  this  record  to  justify  that  portion 
of  the  decree  appointing  a  trustee. 

The  judgment  and  decree  is  therefore 
modified  in  the  following  particular,  to  wit: 
That  portion  of  the  decree  relating  to  the  ap- 
pointment of  a  trustee  for  appellant  Is  here- 
by vacated  and  set  aside,  and  in  all  other 
things  such  judgment  and  decree  is  aOlrmed. 
The  cause  is,  however,  remanded  to  the  dis- 
trict court  of  Weber  county,  with  directions' 
to  eliminate  from  said  decree  that  portion 
which  relates  to  the  appointment  of  a  trus- 
tee to  whom  the  alimony  awarded  to  appel- 
lant is  to  be  paid,  and  to  order  said  alimo- 
ny paid  to  appellant  or  to  her  attorney  of 
record,  and  to  enforce  said  decree  as  modi- 
fled.  For  the  reason  that  it  is  made  to  ap- 
pear that  api)ellaut  is  without  means  of  her 
own,  respondent  is  required  to  pay  the  costs 
of  this  appeal. 

McCARTY  and  STRAUP,  JJ.,  concur. 
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GEORGE  BOLLN  CO.  v.  NORTH  PLATTE 

VALLEY  IRB.  CO. 
(Supreme  Court  of  Wyoming.    Feb.  13,  1912.) 

1.  STATyTEB  (|  37*)— Enactment— CoNSTiTD- 
TioxAL  Provisions — Sionino  of  Bills. 

Const,  art.  3,  $  28,  which  provides  that  the 
presiding  officer  of  each  bouse  shall,  in  the 
presence  of  tlie  house  over  which  he  presides, 
sign  all  bills  immediately  after  their  titles  have 
been  publicly  read,  and  that  the  fact  of  sign- 
ing shall  be  at  once  entered  upon  the  journal, 
is  mandatory. 

[Ed.   Note.— For  other  cases,   see   Statutes, 
Dec.  Dig.  i  37.»1 

2.  Statutes  (S  28<5*)  —Evidence  — Legisla- 
tive Journals— Conflict  with  Enrolled 
Act. 

Where  there  is  a  conflict  between  an  en- 
rolled act  and  the  Senate  Journal  as  to  the 
signing  of  a  bill,  the  journal,  being  the  best 
evidence,  should  control. 

(Ed.   Note. — For   other   cases,   see   Statutes, 
Cent.  Dig.  {  386;    Dec.  Dig.  i  286.*] 

3.  Statutes  (i  37*)— Legislative  Journals 
—Signing  of  Bills. 

Const,  art.  3,  §  28,  provides  that  the  pre- 
siding officer  of  each  house  shall,  in  the  pres- 
ence of  the  house  over  which  he  presides,  sign 
all  bills  immediately  after  their  titles  have  been 
publicly  read,  and  that  the  fact  of  signing  shall 
be  at  once  entered  upon  the  jouruals.  The 
only  entry  found  in  the  Senate  Journal  with 
reference  to  the  signing  by  the  President  of 
the  Senate  of  Sess.  Laws  1909,  c  78  (Comp. 
St.  1910,  f§  3823-3825),  was  that  the  President 
"gave  notice  that  he  was  about  to  sign,  and  he 
did,  thereupon,  in  the  presence  of  the  Senate, 
affix  bis  official  signature  to  •  *  •  House 
Enrolled  Act  No.  73,  original  being:  House 
Bill  No.  96— A  bill  for  an  act  relating  to  the 
issuance  of  certificates  of  appropriation  under 
permit,  and  to  the  use  of  the  waters  of  the 
state  of  Wyoming  for  power  purposes."  The 
chapter  on  file  with  the  Secretary  of  State  bore 
on  its  first  page  "Original  House  Bill  No.  69." 
"Enrolled  Act  No.  73,"  followed  by  the  title 
and  body  of  the  act  as  published  in  Sess.  Laws 
1909,  c.  78,  and  the  Senate  and  House  Jour- 
nals showing  that  House  Bill  No.  96  never 
passed  the  Senate  or  became  an  enrolled  act, 
but  that  House  Bill  No.  69  was  regularly  pass- 
ed by  both  Senate  and  House  and  properly  en- 
rolled. Held  that,  notwithstanding  the  error  in 
designating  It  as  House  Bill  No.  96,  the  Senate 
Journal  showed  a  compliance  with  the  constitu- 
tional provision. 

[Ed.   Note. — For  other  cases,   see   Statutes, 
Dec.  Dig.  i  37.*] 

4.  Constitutional  Law  (|  299*)— Due  Pro- 
cess of  Law — Deprivation  or  Property. 

Sess.  Laws  1909,  c.  78  (Comp.  St.  1910,  §§ 
3823-3825),  providing  by  section  1  that,  when- 
ever any  ditch  or  canal  company  or  other  own- 
er shall  contract  for  the  construction  of  its 
ditch,  canal,  or  reservoir,  such  company  or 
owner  shall  take  from  the  contractor  a  bond 
conditioned  for  the  payment  of  persons  who 
supply  such  contractor  with  labor,  farm  prod- 
ucts, or  goods  of  any  kind,  or  all  just  debts  in- 
curred in  carrying  on  such  work,  and,  on  fail- 
ure to  take  such  bond,  such  company  or  owner 
shall  be  liable  to  the  full  extent  of  all  such 
debts  of  the  contractor  or  subcontractor,  in  so 
far  as  it  imposes  liabilities  beyond  the  extent 
to  which  the  property  is  benefited,  violates 
Ciinst.  art.  1,  i  6,  providing  that  no  person 
shall  be  deprived  of  property  without  due  pro- 
cess of  law. 

I  Ed.   Note. — For  other  cases,  see   Constitu- 
tional Law,  Dec.  Dig.  $  2!>9.*] 


5.  Constitutional  Law  (|  276*)— Due  Pro- 
cess of  Law— Liberty  to  Contract. 

Sess.  Laws  1909,  c.  7S,  i!  1  (Comp.  St. 
1910,  i  3823),  in  so  far  as  it  requires  that  tb» 
bond  Bhall  be  taken  "in  some  guaranty  or  sure- 
ty company  authorized  to  do  business  in  this 
state."  also  violates  Const,  art.  1,  §  6,  provid- 
ing that  no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of 
law,  as  being  an  unwarranted  restriction  upon 
the  liberty  to  contract. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  {f  845,  846;  Dec.  Dig. 
i  276.*] 

6.  CONBTITOTIONAL     LAW     (|    240*)— EQUAL 

Protection  or  Laws  —  Construction  op- 
Ditches  AND  Canals- REquiREsiENi  of 
Surety  Bond. 

Sess.  Laws  1909,  c.  78,  §  1  (Comp.  St. 
1910,  i  3823),  in  so  far  as  it  requires  that  the 
bond  snail  be  taken  "in  some  guaranty  or  sure- 
ty company  authorized  to  do  business  in  thiq 
state,"  also  violates  Const.  U.  S.  Amend.  14, 
§  1,  guaranteeing  the  equal  protection  of  the 
laws. 

[Ed.  Note. — ^For  other  cases,  sec  Constitu- 
tional Law,  Cent.  Dig.  §S  688-099;  Dec.  Dig.  i 
240.*] 

Reserved  Questions  from  District  Court, 
Converse  County;  Charles  E.  Cariieuter,. 
Judge. 

Action  by  the  George  BoUn  Couipany,  a 
corporation,  against  the  North  Platte  Valley 
Irrigation  Company,  a  corporation.  On  re- 
served questions.    Questions  answered. 

F.  H.  Harvey,  for  plalntiflT.  Clark  &  Clark,, 
for  defendant 

BEARD,  C.  J.  This  case  comes  to  this, 
court  on  questions  reserved  by  the  district 
court  of  Converse  county  and  certified  here 
for  decision  as  to  the  constitutlouallty  of 
chapter  78  of  the  Session  Laws  1909,  enti- 
tled "An  act  to  protect  laborers,  mechanics,, 
ranchmen,  farmers,  merclianta  and  other  per- 
sons furnishing  work  or  labor,  material,' 
ranch  or  farm  products,  goods  or  provisions, 
to  contractors  or  subcontractors  in  the  con- 
struction of  ditches,  canals  and  reservoirs," 
and  now  being  sections  3823,  3824,  and  3820, 
Comp.  Stat  1910;  the  reserved  questions  be- 
ing as  follows: 

"(1)  In  the  passage  of  chapter  78  of  the: 
Session  Law^s  of  Wyoming  1909,  did  the  Leg- 
islature violate  the  provisions  of  section  28 
of  article  3  of  the  Constitution  of  the  state  of 
Wyoming? 

"(2)  Does  the  Journal  of  the  Senate  of  the 
Tenth  State  Legislature  of  the  state  of  Wyo- 
ming sufficiently  show  the  signing  by  the  Pres- 
ident of  the  Senate  in  the  presence  of  the 
Senate  of  chapter  78  of  the  Session  Laws  of. 
Wyoming  1909? 

"(3)  Does  the  first  sentence  of  section  1 
of  chapter  78  of  the  Session  Laws  of  Wy- 
oming 1909  violate  the  provisions  of  section 
6  of  article  1  of  the  Constitution  of  the  state 
of  Wyoming? 

"(4)  Does  the  first  sentence  of  section  1  of 
chapter  78  of  the  Session  Laws  of  Wyoming 
1909  violate  the  provisions  of  section  1  of 


•Foi  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes. 
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the  fourteenth  amendment  to  tbe  Constitu- 
tion of  tbe  United  States?" 

[1]  Section  28,  art.  3,  of  the  Constitution, 
referred  to  In  the  first  question,  is  as  follows: 
"The  presldlDg  officer  of  each  house  shall,  in 
the  presence  of  the  house  over  which  he  pre- 
sides, sign  all  bills  and  Joint  resolutions  pass- 
ed by  tbe  Legislature  immediately  after  their 
titles  have  been  publicly  read,  and  the  fact 
of  signing  shall  be  at  once  entered  upon  the 
journal."  On  this  branch  of  the  case  two 
questions  are  presented.  First.  Is  this  pro- 
vision of  the  Constitution  mandatory?  Sec- 
ond. If  BO.  does  the  Senate  Journal  show  a 
compliance  with  snob  provision?  The  first 
question  is  very  ably  and  elaborately  dis- 
cussed In  State  ex  rel.  Hynds  v.  Cahlll,  12 
Wyo.  225,  75  Pac.  433;  and,  while  tbe  ques- 
tion was  tbere  left  undecided  because  not 
necessary  to  a  determination  of  the  case,  we 
think  one  reading  that  discussion  can  arrive 
at  no  other  conclusion  than  that  the  court 
as  then  constituted  would  have  held  the  pro- 
vision mandatory  had  it  been  necessary  to  de- 
cide the  point.  The  court  as  now  constitut- 
ed deems  it  sufficient,  without  incumbering 
the  reports  by  rei>eatlng  what  was  there  said, 
to  concur  in  and  adopt  as  the  basis  of  its 
<declsion  the  reasoning  In  that  case,  and  to 
now  hold  tbe  provisions  of  said  section  28, 
art  3,  of  the  Constitution  to  be  mandatory. 

[2, 3]  Second.  Does  tbe  Senate  Journal  show 
a  compliance  with  that  provision  of  the  Con- 
stitution? It  is  contended  by  counsel  for 
defendant  that  it  does  not;  but,  to  the  con- 
trary, shows  affirmatively  that  at  the  time 
the  bill  was  signed  by  the  President  of  the 
Senate  it  bore  a  dUTerent  title  than  that  of 
chapter  78.  Session  Laws  1909,  and  relating 
to  an  entirely  different  subject.  The  only  en- 
try found  in  the  Senate  Journal  with  refer- 
ence to  the  signing  by  the  President  of  the 
Senate  of  the  act  in  question  is  found  on 
page  521,  Senate  Journal  1909,  under  the 
heading,  "Signing  of  Enrolled  Acts,"  and  is 
as  follows:  "Mr.  President  thereupon  gave 
notice  that  he  was  about  to  sign,  and  he  did, 
thereupon,  in  the  presence  of  the  Senate,  af- 
fix his  official  signature  to  the  following  en- 
rolled acts,  to  wit:  •  •  ♦  House  E^uroUed 
Act  No.  73,  original  being:  House  Bill  No. 
06 — A  bill  for  an  act  relating  to  tbe  Issuance 
of  certificates  of  appropriation  under  permit, 
and  to  the  use  of  the  waters  of  the  state  of 
Wyoming  for  power  purposes."  The  Journal 
entries  under  tbe  beading  and  recital  above 
set  out  describe  more  than  20  bills  as  being 
then  signed,  2  preceding  and  the  others  fol- 
lowing the  one  set  out  above,  and  in  each 
Instance  describes  the  bill  in  the  same  man- 
ner by  giving  the  number  of  the  enrolled  act. 
tbe  number  of  the  original  House  Bill,  and 
the  title  of  the  act.  An  e.xamluation  of  said 
chapter  78.  Session  Laws  1909,  on  file  In  the 
office  of  the  Secretary  of  State,  discloses  that 
it  bears  at  the  top  of  the  first  page  the  fol- 
lowing: "Original  House  Bill  No.  «0.'  "En- 
rolled Act  No.  73"— followed  by  the  title  and 


body  of  the  act  as  published  in  tbe  Session 
Laws  1909  as  chapter  78.  The  House  Jour- 
nal shows  that  House  Bill  No.  96,  bearing 
the  title  as  recited  in  tbe  Senate  Journal, 
passed  the  House  (H.  J.  p.  313),  went  to  the 
Senate,  and  was  there  referred  to  a  commit- 
tee (S.  J.  p.  272),  was  reported  back  to  the 
Senate  by  the  committee  without  recommen- 
dation (S.  J.  p.  317),  and  was  indefinitely 
I>ostponed  by  the  adoption  of  the  report  of 
the  committee  of  the  whole  of  the  Senate  so 
recommending  (S.  J.  pp.  3.30,  331).  House 
Bill  No.  96,  therefore,  never  passed  the  Sen- 
ate or  became  an  enrolled  act.  The  history 
of  House  Bill  No.  09,  briefly  stated,  is  as  fol- 
lows :  As  introduced  and  as  it  passed  tbe 
House  it  bore  the  title  of  chapter  78,  S.  I-., 
was  amended  in  the  Senate,  the  House  con- 
curred in  the  Senate  amendment,  and  passed 
the  bill  as  amended,  was  reported  l>y  the 
House  enrolling  committee  as  properly  en- 
rolled as  "Enrolled  Act  No.  73,"  and  as  such 
signed  by  the  Speaker  of  the  House.  H.  J. 
pp.  154,  534,  357,  579;  and  S.  J.  pp.  314, 
439,  443,  478.  House  Bill  No.  09,  therefore, 
as  shown  by  the  Journals,  was  regularly  pass- 
ed by  both  houses,  was  properly  enrolled  as 
"Enrolled  Act  No.  73,"  and  duly  signed  by 
tbe  Speaker  of  the  House;  and  the  enrolled 
act  on  file  in  the  office  of  tbe  Secretary  of 
State  bears  the  signature  of  the  Speaker  of 
the  House,  the  I'resident  of  the  Senate,  and 
of  tbe  Governor,  approving  the  same.  If 
there  was  simply  a  conflict  between  the  en- 
rolled act  and  the  Senate  Journal  as  to  the 
signing  of  the  bill,  the  latter,  being  the  best 
evidence,  should  control.  But  here  we  find 
not  only  such  a  conflict,  but  a  conflict  in 
the  Journal  retdtal  Itself.  Either  the  recital 
that  the  bill  then  signed  was  "House  Enroll- 
ed Act  No.  73,"  or  that  It  was  "House  Bill 
No.  96 — a  bin  for  an  act,"  etc.,  is  erroueou.s. 
We  must  therefore  look  beyond  the  single 
Journal  entry  for  evidence  as  to  which  of 
the  two  is  correct.  Tracing  the  history  of 
the  two  bills — House  Bill  No.  69  and  House 
Bill  No.  96 — as  shown  by  the  Journals,  we 
have  little  difficulty  in  arriving  at  the  con- 
clusion that  it  was  "Enrolled  Act  No.  73," 
which  was  in  fact  House  Bill  No.  69.  The 
Senate  Journal  recites  that  the  President  of 
the  Senate  gave  notice  that  he  was  about  to 
sign  and  did  then  sign  certain  enrolled  acts. 
Then  follows  the  description  of  the  bills 
then  signed,  and  in  each  Instance  the  num- 
ber of  the  enrolled  act  Is  given  as  well  as 
the  other  description;  and,  had  the  Journal 
In  this  instance  contained  the  number  of  the 
enrolled  act  only,  it  would  no  doubt  have 
been  sufficient.  Again,  House  Bill  No.  96, 
never  having  passed  the  Senate  or  become  an 
enrolled  act,  could  not  proi)erly  have  been 
among  the  bills  then  signed;  while  House 
Bin  No.  00  had  been  regularly  passed  by 
both  houses,  had  been  properly  enrolled,  bore 
the  signature  of  the  Speaker  of  the  House, 
and  was  In  proper  condition  to  be  then  sign- 
ed by  tbe  President  of  tbe  Senate.    How  the 


Digi- 


izedby  VnVJWV 


le 


24 


121  PACIFIC  KEPOETEB 


(Wyo. 


error  in  the  Senate  Journal  occurred  we  bave 
no  uieauB  of  knowing;  but  it  seems  quite 
probable  tbat  on  that  last  busy  session  of  the 
Senate  the  clerk  inadvertently  transposed  the 
figures  "6"  and  "9,"  and  in  writing  up  the 
Journal  in  full  from  bis  minutes  took  the  ti- 
tle from  House  BUI  No.  86,  Instead  of  from 
Enrolled  Act  73.  But,  however  the  error  may 
nave  occurred,  we  think  the  recital  in  the 
journal  which  is  supported  by  the  enrolled 
act  and  by  all  other  recitals  In  the  Journal 
with  reference  to  the  bill  must  be  taken  as 
speaking  the  truth,  and  that  the  other  de- 
scription of  the  bill  must  be  rejected  as  the 
erroneous  one.  Such  being  our  opinion,  the 
first  reserved  question  is  answered  In  the 
negative,  and  the  second  In  the  affirmative. 

[4]  The  third  and  fourth  questions  call 
for  a  determination  of  the  validity  of  the 
first  sentence  of  section  1  of  the  statute  in 
question  on  other  grounds.  Counsel  for  de- 
fendant contend  tlut  It  violates  section  6,  art. 
1,  of  the  Constitution  of  this  state,  which  pro- 
vides, "No  person  shall  be  deprived  of  life, 
liberty  or  property  without  due  process  of 
law,"  and  also  the  provisions  of  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States  that  no  state  shall  make  or  en- 
force any  law  denying  to  any  person  with- 
in its  Jurisdiction  the  equal  protection  of 
the  laws.  The  part  of  the  statute  thus  ques- 
tioned is  as  follows:  "Whenever  any  ditch 
or  canal  company,  or  other  owner  or  owners, 
shall  contract  with  any  person,  persons  or 
corporation,  for  the  construction  of  Its,  bis 
or  their  ditch,  canal  or  reservoir,  or  any  part 
thereof,  such  company,  owner  or  owners,  sliall 
take  from  the  person,  persons  or  corporation 
with  whom  such  contract  is  made,  a  good 
and  sufficient  bond  In  some  guarantee  or 
surety  company  authorized  to  do  business  in 
this  state,  conditioned  that  such  contractor 
or  contractors  shall  pay  or  cause  to  be  paid 
all  laborers,  mechanics,  materialmen,  ranch- 
men, farmers,  mercliants  and  other  persons 
who  supply  such  contractor  or  contractors, 
or  any  of  his  or  their  subcontractors  with 
labor,  work,  materials,  ranch  or  farm  prod- 
ucts, provisions  or  goods  of  any  kind,  all 
Just  debts  Incurred  therefor  In  carrying  on 
such  work,  which  bond  sliall  be  filed  by 
such  company  or  other  owner  in  the  office  of 
the  county  clerk  and  ex  officio  register  of 
deeds  in  the  county  where  the  principal  work 
of  such  contractor  shall  be  carried  on;  and 
if  any  such  ditch  or  canal  company  or  oth- 
er owner  or  owners  shall  fail  to  take  such 
I>ond,  such  ditch  or  canal  company  or  other 
owner  or  owners  shall  be  liable  to  the  per- 
sons herein  mentioned  to  the  full  extent  of 
all  such  debts  so  contracted  by  such  contrac- 
tor, or  contractors,  or  any  of  his  or  their 
subcontractors."  The  other  provisions  of  the 
act  relating  to  actions  on  the  bond,  etc.,  are 
not  Involved  In  this  case.  The  effect  of  the 
statute,  if  It  can  be  upheld,  is  to  extend  the 
application  of  the  principles  upon  which 
Mnic's  lien  laws  are  founded,  and  to 


render  the  owner  personally  liable,  not  only 
for  the  labor  and  materials  which  actually 
go  Into  the  improvement  and  thereby  en- 
Iiance  the  value  of  the  property,  but  also  for 
all  Just  debts  incurred  by  the  contractor  or 
any  of  bis  subcontractors  for  labor,  work, 
material,  ranch,  or  farm  products,  provi- 
sions, or  goods  of  any  kind  In  carrying  ou 
such  work,  unless  he  takes  from  ttie  con- 
tractor the  bond  provided  for  by  the  stat- 
ute. That  the  Legislature  cannot  make  the 
owner  personally  liable  for  other  things  or 
to  a  greater  amount  than  it  can  create  a  lieu 
upon  his  property  we  have  no  doubt;  and.  If 
the  statute  under  consideration  does  so,  to 
tbat  extent  it  Is  invalid.  In  many  states  the 
liens  given  for  labor  performed  for  or  for 
materials  furnished  to  the  contractor  or  sub- 
contractor are  limited  by  the  statutes  to  the 
contract  price  between  the  owner  and  the 
original  contractor,  or  to  a  lesser  amount, 
or  to  the  amount  due  or  to  become  due  to 
the  contractor  at  the  time  of  giving  notice, 
etc.  In  other  states  a  lien  is  given  for  labor 
and  materials  without  regard  to  the  contract 
price  or  the  state  of  the  account  l>etween  the 
owner  and  the  contractor.  The  latter  class 
of  statutes  has  been  many  times  attacked  as 
unconstitutional  on  the  grounds  that  are 
here  urged  against  the  statute  above  quoted. 
In  a  majority  of  the  state  courts,  and  in  the 
federal  courts,  the  constitutionality  of  such 
statutes  bave  been  upheld  to  tbe  extent  of 
the  value  of  tbe  labor  or  materials  which 
have  actually  gone  into  the  building  or  oth- 
er structure  or  improvement,  upon  the  prin- 
ciple tbat  equitably  those  who  bave  furnish- 
ed labor  or  materkils  which  have  gone  into 
and  thereby  increased  the  value  of  the  prop- 
erty should  be  compensated  therefor  by  tbe 
owner  who  lias  been  benefited  thereby. 
Many  cases  are  cited  and  reviewed  by  Judge 
Lurton  in  the  case  of  Jones  et  al.  v.  Great 
Southern  Fireproof  Hotel  Co.,  86  Fed.  370, 
30  C.  C.  A.  108,  which  decision  was  affirm- 
ed by  the  Supreme  Court  of  the  United 
States,  laa  U.  S.  632,  24  Sup.  Ct.  576,  48 
L.  Ed.  77a  But  our  statute  goes  much  fur- 
ther, and  Imposes  upon  tbe  owner  an  obliga- 
tion to  require  the  contractor  to  give  secu- 
rity for  debts  that  be  or  any  of  his  suI)con- 
tractors  may  contract  with  third  persons 
for  supplies  and  goods  of  any  kind  In  carry- 
ing on  the  work,  and  which  do  not  enter  in- 
to or  become  a  part  of  the  work,  or  enhance 
its  value,  and  for  which,  but  for  the  stat- 
ute, tbe  owner  is  in  no  wise  liable.  To  il- 
lustrate: Tbe  first  eight  items  of  the  account 
In  suit  are: 

Hardi  3.    t  kerchteto  20,    Osboes  1.76,    W. 

Sox  1.00  Rowe  2.9S 

Mlts  1.2S    2  shlrU  1.00    Underwear  2.75. . .    "  6.00 

Jumper  .85    Blanket   1.25 "  2.10 

The  account  coutained  many  Items  of  like 
kind,  and  also  dry  good.s,  pipes,  and  tobacco, 
etc.  Upon  what  principle  of  natural  Jus- 
tice can  one  who  lets  a  contract  for  the  con- 
struction of  a  ditch,  canal,  or  reservoir  be 
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required  to  take  security  or  to  become  per- 
sonally liable  for  debts  whlcb  may  be  con- 
tracted by  the  contractor  or  any  of  his  sub- 
contractors for  goods  or  supplies  which  do 
not  enter  Into  the  work  or  add  to  Its  value, 
and  from  which  one  derives  no  benefit? 
Wliat  Justice  is  there  in  requiring  a  home- 
steader, desert  entryman,  or  other  landown- 
er who  lets  a  contract  for  the  construction 
of  a  ditch  to  coJiduct  water  onto  bis  land  to 
take  security  from  such  contractor  that  he 
(the  contractor)  will  pay  all  debts  contract- 
ed by  liim  or  any  of  h^  subcontractors  for 
groceries,  clothing,  bedding,  etc.,  in  carrying 
on  the  work?  We  confess  we  can  see  none. 
The  statute  goes  beyond  the  principles  upon 
which  lien  laws  tiave  been  sustained,  viz., 
that  the  property  is  enhanced  in  value  to 
the  extent  of  the  value  of  the  labor  and  ma- 
terials actually  going  therein.  In  the  Jones 
Case,  supra,  86  Fed.  on  page  388,  30  G.  C.  A. 
on  page  126,  It  is  said:  "If,  then,  this  stat- 
ute does  not  unduly  restrain  the  owner's 
liberty  of  contract,  considered  as  an  incident 
to  the  right  of  owning,  possessing  and  en- 
Joying  property,  the  law  must  be  constitu- 
tionally unobjectionable.  If,  however,  this 
legislation  is  the  mere  arbitrary  exercise  of 
the  powers  of  government,  unauthorized  by 
the  established  principles  of  private  right, 
and  not  liaving  the  sanction  of  natural  Jus- 
tice, it  is  not  the  law  of  the  land.  But  we 
have  already  seen  tlmt  the  underlying  pur- 
pose of  the  act  is  not  to  arbitrarily  and  un- 
necessarily oppress  the  owner  in  any  Inci- 
dent of  his  right  as  owner,  but  to  secure 
those  who,  by  their  labor  or  materials,  liave 
contributed  to  the  improvement  of  the  own- 
er's property.  That  the  liens  under  consid- 
eration are  given  to  secure  debts  which  are 
primarily  the  debts  of  another  would  be  fa- 
tal to  the  legislation,  as  taking  the  prop- 
erty of  one  to  pay  the  debts  of  another,  but 
for  the  equity  arising  from  the  use  of  the 
labor  and  materials  by  the  owner."  In  the 
present  case  there  is  no  allegation  that  a 
single  item  of  the  account  sued  on  was  for 
labor  or  materials  that  went  into  the  work; 
but  for  goods,  wares,  and  merchandise  to  be 
used  as  supplies  in  the  construction  of  a 
tunnel  on  the  line  of  an  irrigating  canal, 
as  set  forth  in  an  itemized  account  attach- 
ed to  the  petition;  the  account  consisting 
principally  of  provisions,  clothing,  bedding, 
l>ay,  and  grain.  The  equities  upon  which 
the  law  giving  a  Hen  for  labor  and  mate- 
rials was  upheld  in  the  Jones  Case  are  en- 
tirely wanting  In  this  case;  and  the  statute, 
in  so  far  as  it  requires  the  owner  to  take 
security  or  become  personally  liable  for  oth- 
er debts  of  the  contractor  or  subcontractors 
than  for  those  things — labor  or  materials — 
entering  into  the  construction  of  the  work 
and  contributing  to  the  improvement  of  the 
property  and  enhancing  its  value,  in  effect 
lakes  the  property  of  the  owner  to  pay  the 
debts  of  another  and  is  "fatal  to  the  legis- 
lation," 


A  statute  of  Kansas  provided:  "Tliat 
whenever  any  railroad  company  shall  con- 
tract with  any  person  for  the  construction 
of  ite  road  or  any  part  thereof,  such  rail- 
road company  shall  take  from  the  person 
with  whom  such  contract  is  made,  a  good 
and  sufflcieut  bond,  conditioned  that  such 
person  shall  pay  all  laborers,  mechanics  and 
materialmen,  and  persons  who  supply  such 
contractor  with  provisions  or  goods  of  any 
kind,  all  Just  debts  due  to  such  persons,  or 
to  any  person  to  whom  any  part  of  sucb 
work  is  given,  in  carrying  on  such  work," 
etc.  This  seems  to  liave  been  taken  as  the 
model  from  which  our  statute  was  drawn, 
as  it  appears  to  be  in  almost  identical  lan- 
guage with  a  few  additions  and  extending 
tiie  liability  to  debts  contracted  by  any  sub- 
contractors; and,  as  we  learn  by  reference 
to  the  House  Journal,  pp.  251,  252,  the 
words,  "In  some  guaranty  or  surety  com- 
pany authorized  to  do  business  in  this  state," 
were  not  in  the  original  bill,  but  were  insert- 
ed by  amendment.  We  are  aware  that  the 
Kansas  statute  lias  been  enforced  by  the 
courts  of  that  state,  but  fail  to  find  where 
its  constitutionality  tias  been  raised  or 
passed  upon  by  the  courts  of  that  state  on 
the  questions  involved  in  this  case.  In  Cali- 
fornia a  statute  required  a  bond  to  be  filed 
with  the  contract  in  at  least  25  per  cent  of 
the  contract  price  to  secure  laborers  and  ma- 
terialmen; and  providing  tbat  a  failure  so 
to  do  made  the  owner  personally  liable.  The 
statute  had  been  enforced  by  the  courta  for 
some  time  without  its  constitutionality  X»- 
Ing  questioned  on  the  grounds  ttiat  it  de- 
prived the  party  of  his  liberty  of  contract, 
or  of  his  property  without  due  process  of 
law,  or  of  equal  protection  of  the  Inws. 
But  the  statute  was  so  attacked  in  the  case 
of  Gibbs  V.  Tally,  133  Cal.  373,  65  Pac.  970, 
60  L.  R.  A.  815,  and  held  unconstitutional  as 
violative  of  section  1,  art.  1,  of  the  Consti- 
tution of  that  state,  and  the  fourteenth 
amendment  to  the  Constitution  of  the  Unit- 
ed States.  Statutes  making  a  railroad  com- 
pany liable  for  labor  and  -materials,  instead 
of  giving  a  lieu  on  the  road  therefor,  Iiave 
been  upheld  upon  the  same  principle  and  to 
the  same  extent  as  mechanic's  lien  laws,  but 
no  further,  so  far  as  we  have  been  advised. 

Another  objection  to  tills  statute  urged 
by  counsel  for  defendant,  while  not  a  con- 
stitutioual  question,  may  be  properly  men- 
tioned here.  That  is,  the  amount  or  pen- 
alty of  the  bond.  The  statute  requires  a 
good  and  sufficient  bond  conditioned  for  the 
payment  of  all  Just  debts  contracted  by  the 
contractor  or  any  of  his  subcontractors  for 
specified  items  in  carrying  on  the  work,  but 
fails  to  provide  any  method  by  which  the 
amount  of  the  liability  can  be  determined  at 
the  time  the  bond  is  executed.  It  seems  un- 
reasonable to  require  a  bond  in  an  unlim- 
ited amount;  and  equally  unreasonable  to 
suppose  that  any  surety  or  guaranty  com- 
pany would  be  willing  to  become  surety  on 
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a  bond  so  conditioned  witbout  the  extent  of 
Its  liability  being  therein  fixed  at  a  specific 
sum.  Suppose  the  owuer  takes  a  bond  in 
an  amount  reasonably  believed  to  be  suffi- 
cient at  the  time,  but  it  should  turn  out  to 
be  entirely  insufficient  in  amount.  By  the 
terms  of  the  statute  he  would  be  personal- 
ly liable  at  least  for  the  excess.  When  a 
bond  is  required  by  a  statute.  It  should  pro- 
vide some  method  by  which  the  obligor  and 
his  sureties — and  in  this  instance  the  owner 
as  well — can  ascertain  and  fix  a  definite 
amount  beyond  which  they  could  not  be  held. 
Whether  a  bond,  if  given,  containing  no  pen- 
alty, would  be  valid  and  enforceable,  is 
quite  a  diCFerent  question  from  requiring  a 
bond  containing  certain  conditions  without 
prescribing  the  penalty  for  a  breach  of  those 
conditions.  Perhaps  this  defect  might  be 
cured  by  a  provision  for  an  official  approval 
of  the  bond,  in  which  case  such  approval 
might  be  held  to  attest  the  sufllciency  of  the 
penalty  as  well  as  of  the  sureties. 

[5, 6]  The  only  remaining  question  to  be 
considered  Is  that  the  bond  reiiuired  by  the 
statute  must  be  "in  some  guaranty  or  sure- 
ty company  authorized  to  do  business  in 
this  state."  Prior  to  the  adoption  of  this 
statute,  and  a  similar  one  applying  to  rail- 
road companies,  passed  at  the  same  session 
of  the  Legislature,  all  bonds  required  by  law, 
so  far  as  we  have  been  able  to  discover,  were 
permitted  to  he  given  with  either  personal 
or  surety  company  security;  and  if  person- 
al security  is  sufficient  for  public  officers, 
executors,  administrators,  etc.,  and  in  court 
proceedings,  why  not  in  this  class  of  bonds? 
As  said  by  the  Supreme  Court  of  Ohio  in  the 
case  of  State  v.  Robins,  71  Ohio  St.  273-291, 
73  N.  E.  470  (6»  L.  R.  A.  427,  2  Ann.  Cas.  485): 
"It  is  very  plain  that  the  security  companies 
may  be  greatly  benefited  by  this  legislation, 
but  an  adequate  corresponding  benefit  or  pro- 
tection to  the  general  public,  such  as  would 
Justify  such  a  radical  and  drastic  limitation 
upon  individual  rights,  is  not  apparent."  The 
Ohio  statute  considered  in  that  case  requiring 
official  bonds  (with  certain  exceptions)  and 
administrators'  l>ouds  above  $2,UU0  to  be 
surety  company  lionds,  unless  an  affidavit 
was  filed  that  application  bad  been  made 
to  such  company  and  refused,  was  held  to  be 
unconstitutional.  The  statute  we  are  con- 
sidering places  it  within  the  iiower  of  the 
half  dozen  surety  companies  authorized  to 
do  business  in  this  state  to  prevent  any  ditch 
or  canal  company,  or  other  owner,  from 
letting  a  contract  for  the  construction  of 
any  ditch,  canal  or  reservoir,  except  under 
the  penalty  of  becoming  i)ersoually  liable 
for  the  unlimited  debts  of  others  for  things 
which  have  not  gone  into  the  work,  and  due 
to  persons  with  whom  the  owner  has  no 
contractual  relations.  Or,  if  they  become 
surety  on  such  bond,  they  may  charge  what 
they   please  therefor.     Such  a   requirement 


in  our  opinion  is  not  only  an  unwarranted 
restriction  upon  the  liberty  to  contract,  liut 
a  denial  of  the  equal  protection  of  the  laws; 
and  In  so  far  as  the  statute  reiiulres  a  surety 
or  guaranty  company  bond,  and  creates  a 
personal  liability  for  other  things  than  lalior 
and  materials  which  actually  go  Into  the 
work  and  thereby  enhance  the  value  of  the 
property,  it  must  be  held  to  be  unconstitu- 
tional and  void. 

To  that  extent  the  third  and  fourth  ques- 
tions  are  answered   in   the  affirmative. 

SCOTT  and  POTTER,  JJ.,  concur. 


MELDRUM  V.  CAMPBELL,  Sherilf. 
(Supreme  Court  of  Wyoming.    Feb.  19,  1912.) 
Bail  (§  42*>— Admission  to  Bail— Capital 

OrncNSK. 

Under  Const,  art.  1,  i  14,  providing  that 
all  persons  shall  t>e  bailable  except  for  a  capi- 
tal offense  "when  the  proof  is  evident,  or  the 
presumption  great,"  first  degree  murder  being 
a  capital  offense,  a  person  rharged  with  that 
crime  is  not  entitled  to  bail  if  the  evidence 
presented  on  the  hearing  is  such  that  if  pre- 
sented on  the  trial  it  would  be  sufficient  to  sus- 
tain a  verdict  of  murder  in  the  first  degree 
if  pronounced  by  a  jury. 

[Ed.  Note.— For  other  cases,  see  Bail.  Dec. 
Dig.  f  42.*] 

Original  application  by  R.  D.  Meldrum 
for  writ  of  liabeas  corpus  to  secure  his  re- 
lease on  bail  from  the  custody  of  D.  B. 
Campbell,  SherifT  of  Carbon  County.  De- 
nied. 

N.  R.  Greenfield,  for  plalntift.  A.  Mc- 
Micken,  Co.  &  Pros.  Atty.,  for  defendant. 

BE.\RD,  C.  J.  This  Is  an  original  appli- 
cation In  this  court  by  R.  D.  Meldrum  tor 
a  writ  of  habeas  corpus  by  which  he  seeks 
to  be  admitted  to  bail  before  trial  and  pend- 
ing the  hearing  and  determination  of  a  crim- 
inal action  against  him  in  the  district  court 
of  Carbon  county,  wherein  he  Is  charged  with 
murder  in  the  first  decree.  The  writ  was 
allowed  and  made  returnable  before  the 
court  February  13,  1012.  On  the  return  day 
the  defendant,  sheriCT  of  Carbon  county, 
filed  his  answer  and  return  thereto,  and  the 
attorneys  for  the  petitioner  and  the  state 
filed  their  written  stipulation  waiving  the 
presence  of  the  petitioner  and  stipulating 
that  the  petitioner  was,  on  the  20th  day  of 
January,  1912,  arrested  on  a  criminal  war- 
rant Issued  by  G.  B.  Plerson,  a  justice  of  the 
peace  for  said  county,  upon  an  iuformatlon' 
charging  petitioner  with  the  crime  of  mur- 
der in  the  first  degree ;  that  he  was  brought 
before  said  Justice  of  the  peac-e  for  prelim- 
inary examination,  and  at  the  conclusion  of 
such  examination  he  was,  by  the  said  Justice, 
committed  without  ball  to  answer  to  a 
charge  of  murder  In  the  first  degree  In  the 
district  court;    that  he  is  restraine<i  of  his 


*Por  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 
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liberty  In  the  jail  of  said  connty  by  the  de- 
fendant by  virtue  of  said  commitment;  and 
that  this  application  should  be  beard  and 
determined  npon  a  transcript  of  the  testi- 
mony taken  at  the  preliminary  hearing  and 
certain  affidavits. 

By  the  Constitution  of  this  state  "all  per- 
sons shall  be  bailable  by  sufficient  sureties, 
except  for  capital  offenses  when  the  proof 
is  evident  or  the  presumption  great."  Const. 
I  14.  art.  1.  Murder  In  the  first  degree  is  a 
capital  offense  under  our  statutes. 

The  contention  on  behalf  of  the  petition- 
er Is  that  the  evidence  presented  on  this 
bearing  fails  to  establish  that  the  guilt  of 
the  petitioner  of  a  capital  offense  is  evident 
or  the  presumption  thereof  great;  and  it 
has  been  Very  ably  argued  that  the  role  for 
determining  whether  or  not  one  charged 
with  a  capital  offense  should  or  should  not 
be  admitted  to  bail,  laid  down  by  this  court 
in  the  case  of  State  ▼.  Crocker,  5  Wyo.  386* 
on  page  408,  40  Pac.  681,  is  erroneous.  The 
rule  as  there  stated  is  "that  bail  should  be 
refused  In  all  cases  where  a  Judge  would 
sustain  a  conviction  for  murder  in  the  first 
degree  If  pronounced  by  a  Jury,  on  such  evi- 
dence of  guilt  as  is  exhibited  on  the  hearing 
for  ball,  and  where  the  evidence  is  of  less 
efficacy  to  admit  to  bail."  This  Is  stated  In 
S  A.  &  E.  Enc.  Law,  668,  and  6  Cyc.  64,  to 
be  tbe  rule  most  generally  adopted.  The 
rule  was  so  stated  in  Com.  t.  Keeper  of 
Prison,  2  Ashm.  (Pa.)  227,  and  has  been  ap- 
proved and  followed  in  a  majority  of  the 
cases  called  to  our  attention.  It  has  long 
been  the  rule  In  Alabama.  Ex  parte  Rich- 
ardson, 96  Ala.  110,  11  South.  316;  and  In 
Matter  of  Salvator  Trola,  64  Cal.  162,  28 
Pac.  231,  Thrasher  v.  State,  26  Fla.  526,  7 
South.  847,  and  State  v.  Summons,  10  Ohio, 
139.  In  those  states  the  constitutional  pro- 
vision is  the  same  as  ours.  We  have  been 
cited  to  Texas  cases;  but  the  Constitution 
of  that  state  does  not  contain  the  provision, 
"or  the  presumption  great,"  and  we  think 
the  proof  of  guilt  in  a  case  might  not  be  evi- 
dent, and  yet  the  presumption  might  be 
great.  One  sitting  as  a  court  or  Juror  might 
well  say  that  the  evidence  presented  creat- 
ed in  his  mind  a  strong  presumption  of  tbe 
guilt  of  the  accused,  but  that  it  was  not  suf- 
ficient to  satisfy  one  beyond  a  reasonable 
doubt.  After  hearing  all  of  the  evidence  of- 
fered on  the  hearing  in  this  case  and  the 
arguments  of  counsel,  each  of  the  justices  of 
this  court  arrived  at  the  same  conclusion, 
viz.,  that  the  presumption  of  tbe  petitioner's 
guilt  of  murder  in  the  first  degree  is  great, 
and  that,  if  upon  trial  on  that  evidence  alone 
a  Jury  should  return  such  a  verdict,  it  should 
not  be  set  aside.  We  deem  it  unnecessary, 
if  it  would  be  proper,  to  set  out  the  sub- 
stance of  the  evidence  in  this  opinion,  as 
each  case  must  be  decided  upon  the  evidence 
in  each  particular  case.    We  have  been  gov- 


erned In  our  decision  by  the  rule  In  State 
V.  Crocker,  supra,  which  has  been  adopted 
in  this  state  as  the  correct  rule,  and  which 
we  believe  to  be  the  true  test  in  such  cases. 

Bail  Is  denied,  the  writ  discharged,  and 
the  petitioner  remanded  to  the  custody  of 
the  sheriff  of  Carbon  county,  Wyo.,  to  await 
tbe  action  of  the  district  court  of  said  county 
in  due  course. 

Ball  denied. 

SCOTT  and  POTTER,  JJ.,  concur. 


(16  N.  H.  61S) 

TORRES  V.  TERRITORY. 

(Supreme  Court  of  New  Mexico.    Dec.  8,  1911. 
Rehearing   Denied    Dec.    19,    1911.) 

1.  Cbiminal  Law  (§  280*)— Pleas  in  Ab.vte- 

MENT— CONSTBtTCnON. 

The  greatest  precision  is  required  in  pleas 
in  abatement,  and  nothing  can  be  Bupplied  by 
intendment ;  all  inferences  indulged  being 
against  the  pleader. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  645-661 ;   Dec.  Dig.  i  280.*] 

2.  Criminai.  Law  (f  280*)— Pleas  iw  Abate- 
ment—Ckbtaintt. 

A  plea  in  abatement  alleged  that  accused 
was  "required  and  compelled"  to  testify  under 
oath  before  the  grand  jun  concerning  the  crime 
charged,  and  particularly  all  he  bad  beard 
"tending  to  implicate  all  defendants  jointly  in- 
dicted with  him  by  tbe  grand  jury";  that  ac- 
cused was  confined  in  the  county  jail  during 
tbe  grand  jury  session,  and  was  taken  tlierefrom 
before  the  grand  jury,  and  "compelled"  to  an- 
swer all  questions  touching  the  alleged  crime, 
and  all  he  had  heard  about  the  same,  "tending 
to  implicate  himself  or  other  persona,  all  of 
which  was  done  against  his  will  and  over  his 
protest" ;  and  that  the  indictment  was  found  on 
hearsay  and  secondary  evidence,  and  not  on 
legal  evidence.  Held,  that  the  plea  was  insuffi- 
cient as  a  plea  in  abatement  for  not  alleging 
with  sufficient  certainty  whetber  accused  relied 
upon  the  reception  of  incompetent  evidence  l>e- 
fore  the  grand  jury,  or  upon  a  contention  that 
his  constitutional  privilege  was  violated  by  be- 
ing compelled  to  testify  against  himself. 

[Ed.  Note. — Fbr  other  cases,  see  Criminal 
Law,  Cent.  Dig.  iS  654-651;   Dec.  Dig.  S  280.*] 

3.  CRimNAi.  Law  (f  280*)— Plea  in  Abatb- 
iiENT— Conclusions  of  Law. 

The  plea  did  not  sufficiently  allege  that  ac- 
cused's constitutional  privilege  not  to  testify 
against  himself  was  violated  by  being  compelled 
to  give  self-incriminating  evidence  before  the 
grand  jury;  the  allegations  of  the  plea  being 
merely  conclusions  of  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  280.*] 

4.  Indictment  and  Infobmation  ({  10*)— 
Evidence— Secx)ndakt  Evidence. 

Tbe  fact  tbat  an  indictment  is  based  ut>on 
secondary  evidence  does  not  necessarily  viti- 
ate it. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  i  54;  Dec.  Dig.  { 
10.*] 

5.  Witnesses  (S  .305*)— Pbivileqe  of  Witness 
-Self-incrimination  —  Waiver  of  Privi- 
lege. 

Tbe  constitutional  right  of  an  accused  not 
to  be  compelled  to  testify  against  himself  is  a 


*Far  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


Digitized  by 


Google 


28 


121  PACIFIC  REPORTEB 


(N.M. 


personal  privilege,  which  may  be  waived  by  him 
by  failure  to  daim  it. 

lEH.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i§  1053-1057 ;   Dec.  IMg.  i  305.»] 

«.  Witnesses  (§  300*)— Pbivilbqe  of  Wit- 
ness— Self-Incrimination. 

That  accused  was  compelled  to  appear  be- 
fore the  grand  jury  which  found  the  indictment 
against  him,  and  was  sworn,  and  testified  to 
facts  relating  to  the  offense  charged,  which  did 
not  incriminate  himself,  did  not  violate  his  con- 
stitutional privilege. 

[EM.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |  1042%;  Deo.  Dig.  |  300.*] 

7.  Witnesses  (|  300*)  —  Privilege  of  Wet- 
ness—Self-I  NCRIMI  nation  . 

To  compel  accused,  over  his  protest,  to  tes- 
tify before  the  grand  jury  to  matters  tending  to 
incriminate  himself  violated  his  constitutional 
right  against  being  compelled  to  testify  against 
himself. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  S  1042%  ;  Dec.  Dig.  {  300.*] 

8.  Criminal  Law  ({  280*)— Pleas  in  Abate- 
ment. 

A  plea  in  abatement  must  clearly  and  def- 
initely allege  the  facts  relied  upon,  so  as  to 
meet  any  possible  special  answer  thereto. 

[Ed.  Note. — F>or  other  cases,  see  Criminal 
Law,  Cent  Dig.  IS  645-651;   Deo.  Dig.  S  280.»] 

9.  Criminal  Law  (8  508*)  —  Continuance — 
Grounds  —  Procuring  Absent  Witness — 
Diligence. 

That  a  plea  of  not  guilty  was  withdrawn, 
for  the  purpose  of  filing  a  plea  in  abatement, 
would  not  excuse  accused  from  exercising  due 
diligence  in  procuring  witnesses  for  his  defense. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1335-1341;  Dec.  Dig.  i 
598.*] 

10.  Criminal  Law  (|  594»)— Continuance- 
Absent  Witnesses — Effect  of  Statute. 

The  statute  governing  continuances  to  pro- 
cure absent  witnesses  is  mandatory,  and  the 
court  must  grant  a  continuance  if  the  applica- 
tion complies  therewith. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1321;  Deo.  Dig.  {  594.*] 

11.  Criminal  I^w  ($|  1038,  1056*)-Appeal— 
Presentation   Below  —  Failure  to  Ih- 

STRUCT. 

The  Supreme  Court  will  not  consider  error 
in  failing  to  instruct  unless  a  proper  instruction 
is  requested  by  appellant,  and  exception  duly 
taken  to  the  failure  to  instruct. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f{  2646,  2668;  Deo.  Dig.  H 
1038,  1056.*] 

12.  Criminal  Law  (g  829*)  —  Appeai^In- 
STBUCTiONS— Requests  —  Instructions  Al- 
ready Given. 

The  trial  court  properly  refused  a  requested 
instruction  which  had  been  covered  by  an  in- 
struction given  on  its  own  motion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2011 ;    Dec.  Dig.  S  829.*] 

13.  Criminal  Law  ($8  1037,  10.55*)— Appeal- 
Presentation  Below  —  Improper  Argu- 
ment. 

As  a  rule,  to  have  improper  argument  re- 
viewed, the  trial  court's  attention  must  be  im- 
mediately called  thereto,  with  a  request  for  cor- 
rection and  an  exception  taken  to  its  refusal  to 
correct  it. 

[Ed.  Note.— For  other  cases,  see  Criminal 
r-HW.  Cent.  THe.  i§  1601,  2645,  2666;  Dec.  Dig. 
SI  1037,  lOS.^.*] 


14.  Criminal  Law  (|  1056*)— Appeai^Pres- 
entation  Below— Improper  Argument— 
Necessity  of  Exception. 

Where,  after  the  trial  court  had  admonish- 
ed the  prosecuting  attorney  for  making  improp- 
er argument,  upon  objection  thereto,  no  excep- 
tion was  taken  to  the  court's  action,  and  no 
request  made  for  further  action,  accused  cannot 
claim  error  on  appeal  in  making  the  improper 
argument. 

[£>].  Note.— For  other  cases,  see  CrimioaL 
Law,  Cent  Wg.  {  2666;  Dec.  Dig.  f  1055.*] 

Pope,  C.  J.,  and  McFie,  J.,  dissenting  in  part. 

Appeal  from  District  Court,  Union  Coun- 
ty ;  before  Justice  Roberts. 

Sllveetre  Torres  was  convicted  of  volun- 
tary manslaughter,  and  he  appeals.  Af- 
firmed. 

At  the  September,  1910,  term  of  the  dis- 
trict court  of  Union  county,  the  defendant, 
Silvestre  Torres,  and  three  others  were  Joint- 
ly and  severally  indicted  for  the  murder  of 
one  Reymundo  Enclnas.  The  Joint  indict- 
ment was  No.  698.  All  the  defendants  were 
arraigned  on  all  of  the  Indictments  and  enter- 
ed pleas  of  not  guilty,  all  which  proceedlng» 
took  place  before  any  of  the  defendants  had 
consulted  counsel.  At  the  March,  1911,  term, 
the  defendants  in  all  cases  withdrew  their 
pleas  of  not  guilty,  and  filed  pleas  In  abate- 
ment. 

In  the  case  at  bar,  the  plea  was  as  fol- 
lows: "And  the  said  Sllvestre  Torres,  in 
his  own  proper  person,  comes  into  court 
here,  and,  having  heard  the  said  indictment 
read  says  that  be  was  required  and  compell- 
ed to  testify  under  oath  before  the  grand 
Jury,  by  whom  the  said  indictment  was 
found  and  returned  into  court  here,  touching 
any  and  all  matters  that  had  come  to  his 
knowledge  concerning  the  said  alleged  crime 
set  out  in  said  indictment,  and  particularly 
all  he  had  heard  tending  to  Implicate  all  de- 
fendants Jointly  indicted  with  him  by  said 
grand  Jury  under  cause  No.  598  of  the  rec- 
ord of  this  court;  that  during  the  session 
of  said  grand  Jury  atBant  was  then  confined 
in  the  county  Jail  of  said  Union  county,  and 
was  taken  from  there  by  the  sheriff  of  said 
county  before  said  grand  Jury,  and  compell- 
ed, after  being  sworn  by  the  foreman  of 
said  grand  Jury,  to  answer  all  questions 
touching  said  alleged  crime,  and  all  he  bad 
heard  about  the  same,  tending  to  implicate 
himself  or  other  persons,  all  of  which  was 
done  against  his  will  and  over  his  protest, 
and  that  the  Indictment  herein  was  found 
on  hearsay  and  secondary  evidence  given  by 
him  and  bis  codefendants,  and  not  on  legal 
evidence,  and  this  he  is  ready  to  verify. 
Wherefore  he  prays  Judgment  of  the  said 
indictment,  and  that  the  same  may  be 
quashed." 

To  this  plea  the  district  attorney  demur- 
red. The  court  sustained  the  demurrer  to 
the  plea,  and,  after  denying  a  motion  for 
continuance,  called  the  case  for  trial.     The 
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Jury  fonnd  tbe  defendant  guilty  of  yoluntary 
manslaughter.  Defendant  filed  motions  for 
new  trial  and  in  arrest  of  Judgment,  all  of 
which  were  OTermled  and  exceptions  dnly 
taken.  Sentence  was  pronounced,  notice  of 
appeal  glren,  and  appeal  duly  granted. 

J.  Iieaby,  for  appellant  Frank  W.  Clan- 
cy, for  the  Territory. 

WRIGHT,  J.  (after  stating  the  facts  as 
above).  The  first  error  assigned  by  appel- 
lant questions  the  ruling  of  the  court  In 
sustaining  the  demurrer  to  the  plea  In  abate- 
ment. By  his  plea  In  abatement,  the  appel- 
lant Insists  that  the  indictment  be  quashed 
for  tbe  following  reasons,  namely:  (1)  Be- 
cause the  indictment  was  found  on  hearsay 
and  secondary  evidence  given  by  appellant 
and  his  codefendants.  (2)  Because  appel- 
lant's constitutional  privilege  was  Invaded 
In  compelling  him  to  testify  against  himself. 

[1]  Pleas  in  abatement  are  dilatory  pleas, 
and  have  always  been  subject  to  the  most 
technical  rules  of  pleading,  and  tbe  great- 
est accuracy  and  precision  are  required  in 
framing  them.  They  must  leave  nothing  to 
be  supplied  by  intendment.  Any  Inference 
indulged  in  by  the  court  must  be  against  tbe 
pleader.  1  CSiltty  Cr.  Law,  445;  1  Bish. 
Xew  (Mm.  Proc.  S  327 ;  People  v.  Lauder,  82 
Micb.  114,  46  N.  W.  9C6;  Steiner  v.  State, 
78  Neb.  147,  110  N.  W.  723;  Thompson  v. 
U.  S.,  30  App.  D.  C.  352;  Tbomas  v.  State, 
58  Fla.  122,  61  South.  410;  U.  S.  v.  Standard 
Oil  Co.  (D.  C.)  154  Fed.  728 ;  U.  S.  v.  Amer. 
Tob.  Co.  (D.  O.)  177  Fed.  774;  Melville  v. 
State,  173  Ind.  352,  89  N.  E.  480,  90  N.  K 
467:  Pennel  v.  State,  122  Tenn.  622,  125  S. 
W.  445. 

[I,  IJ  Applying  the  foregoing  rule  to  the 
plea  in  this  case,  it  is  apparent  that  the 
same  is  bad  for  uncertainty  and  insufficien- 
cy. It  Is  impossible  to  determine  therefrom 
whether  the  appellant  relies  upon  tbe  re- 
c^tion  of  incompetent  and  hearsay  evidence, 
or  upon  the  point  that  his  constitutional 
privilege  was  violated  by  being  compelled 
to  testify  against  himself. 

[4]  Tbe  position  taken  by  the  Attorney 
General  is  that,  in  the  absence  of  some  stat- 
ute authorizing  a  re-examination  of  tbe  evi- 
dence taken  before  a  grand  Jury,  upon  which 
an  indictment  has  been  found,  the  action  of 
the  grand  Jury  in  presenting  tbe  indictment 
is  conclusive.  Whether  such  be  tbe  rule  or 
not,  this  plea  Is  bad,  first,  because  it  is  not 
necessarily  true  that  secondary  evidence  is 
not  legal  evidence;  second,  the  allegations 
of  the  plea  leave  too  much  to  Inference; 
third,  the  allegations  are  mere  conclusions 
of  law.  For  these  reasons  alone,  the  trial 
court  was  right  in  sustaining  tbe  demurrer. 

(ij  2.  Passing  now  to  the  argument  ad- 
vanced by  counsel,  that  the  constitutional 
privilege  of  appellant  was  violated  by  his  be- 
ing compelled,  over  bis  protest,  to  be  a  wit- 
against  himself  before  tbe  grand  Jury, 


we  must  bear  in  mind  that  this  constitutional 
right  is  a  personal  privilege  to  be  claimed  or 
not,  as  the  appellant  may  choose. 

[I]  The  mere  fact  that  appellant  was  sub- 
poenaed and  compelled  to  appear  before  tbe 
grand  Jury  was  not  a  violation  of  his  consti- 
tutional rights;  nor  is  tbe  fact  that  he  was 
sworn  before  such  body  and  there  testified 
to  facts  that  did  not  incriminate  himself  a 
violation  of  his  constitutional  rights.  People 
V.  Lauder,  supra. 

[7]  If,  in  fact,  tbe  appellant  was  compelled, 
over  bis  protest,  to  be  a  witness  against  him- 
self before  tbe  grand  Jury,  and,  as  a  matter 
of  fact,  was  compelled  to  testify  to  matters 
and  things,  over  his  protest.  Incriminating  or 
tending  to  incriminate  himself,  it  was  a  di- 
rect violation  of  his  personal  right  guaran- 
teed him  under  the  federal  Constitution. 
Counselman  v.  Hitchcock,  142  U.  S.  649,  12 
Sup.  Ct.  195,  36  L.  Ed.  1110;  State  v.  Donel- 
on,  46  La.  Ann.  744,  12  South.  022 ;  State  v. 
Trauger  (Iowa)  77  N.  W.  837;  Llndsey  v. 
State,  69  Ohio  St.  215,  69  N.  E1126.  Whether 
tbe  plea  raises  this  specific  question  was  a 
question  of  law  for  the  court.  By  sustaining 
tbe  demurrer,  the  lower  court  held  that  the 
plea  did  not  present  this  question. 

Keeping  In  mind  the  rules  of  pleading  ap- 
plicable hereto,  we  find  that  the  plea  does 
not  state  that  the  appellant  refused  to  take 
tbe  oath,  or  that  at  the  time  tbe  oath  wax 
administered  be  claimed  bis  privilege;  nor 
does  the  plea  anywhere  allege  that  appellant 
at  any  time  claimed  bis  constitutional  privi- 
lege, or  refused  to  answer  any  question  which 
might  incriminate  or  tend  to  incriminate  blm. 
Tbe  only  expression  in  the  plea  which,  by 
any  stretch  of  the  imagination,  could  be  so 
construed  is  as  follows :  "And  compelled,  aft- 
er being  sworn  by  tbe  foreman  of  said  grand 
Jury,  to  answer  all  questions  touching  said 
alleged  crime,  and  all  he  had  heard  about 
the  same,  tending  to  implicate  himself  or 
other  persons,  all  of  which  was  done  against 
his  will  and  over  bis  protest" 

It  is  to  be  noted  that  this  plea  does  not 
set  out  tbe  facts  so  testified  to  by  appellant ; 
nor  does  it  show  that  he  testified  to  any  fact 
material  to  tbe  inquiry ;  nor  that  any  facts 
so  testified  to  were  considered  by  the  grand 
Jury ;  nor  that  such  facts  were  the  basis  of 
tbe  indictment  returned.  Nor  can  it  be  said 
that  such  plea  discloses  that  tbe  appellant 
was  compelled  to  and  did  testify,  over  his 
protest,  to  any  fact  whatever  tending  to  in- 
criminate himself. 

[(]  Tbe  allegations  in  tbe  plea  are  at  best 
mere  conclusions.  The  facts  themselves  must 
be  stated,  and  so  clearly  and  definitely  set 
forth  as  not  to  leave  uuobviated  any  supposa- 
ble  special  answer.  Thomas  v.  State,  50  Fla. 
122,  51  South.  410 ;  State  v.  Comer,  157  Ind. 
611,  62  N.  EX  452.  We  are  therefore  of  the 
opinion  that  the  demurrer  to  the  plea  in 
abatement  was  properly  suHtalued. 

3.  Tbe  ap|)ellant  assigns  as  error  the  ac- 
tion of  the  trial  court  In  overruling  bis  mo- 
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tion  for  oonttniKinoe,  wherein  appellant  pray- 
ed a  continnanc-e  or  postponeuient  of  the  trial 
until  the  presence  of  three  witnesses,  named 
therein,  could  be  had.  After  considering  the 
facts  set  out  In  such  motions,  the  court  ruled 
that  such  motions  were  sufficient  as  to  the 
witnesses  nenienola  Lucreclo  and  .lullanlta 
Tori'es.  The  territory  thereupon  stated  that 
It  was  ready  to  admit  (and  later  did  admit 
upon  the  trial)  that  If  the  two  witnesses  men- 
tioned In  said  motion  were  present  they 
would  testify  as  set  forth  in  said  motion. 
This  admission  having  been  made,  the  court, 
under  the  authority  of  section  2987  of  the 
Compiled  Laws  of  1897,  denied  the  motion 
for  a  continuance.  Section  2987,  cited  supra, 
reads  as  follows:  "If  the  application  for  con- 
tinuance is  insufficient  it  shall  be  overruled ; 
If  held  sufficient  the  cause  shall  be  continued, 
unless  the  opposite  party  will  admit  that  the 
witnesses,  If  present,  would  testify  to  the 
facts  therein  stated,  in  which  event  the  cause 
shall  not  be  continued,  but  the  party  may 
read  as  evidence  of  such  witness  the  facts 
held  by  the  court  to  be  properly  stated." 

4.  Appellant  also  filed  an  additional  affida- 
vit and  motion  for  continuance  because  of 
the  absence  of  one  Julian  Padllla,  a  material 
witness  for  the  appellant.  The  court,  after 
considering  such  additional  motion,  overruled 
the  same  as  insufficient.  An  examination  of 
the  motion  and  affidavit  discloses  that  there 
is  no  such  showing  of  diligence  on  the  part 
of  the  appellant  as  is  required  by  law.  It 
Is  true  that  the  affidavit  In  support  of  the 
motion  shows  the  issuance  of  subpoena  and 
delivery  to  a  deputy  sheriff  for  service,  but 
It  does  not  show  when  this  was  done. 

[t]  The  record  in  this  case  shows  that  the 
appellant  was  Indicted  and  arraigned  at  the 
term  prior  to  the  trial,  and  had  been  released 
on  bond  after  arraignment ;  and  while  It  is 
true  that  the  plea  was  later  withdrawn,  for 
the  purpose  of  filing  a  plea  in  abatement,  this 
could  not  excuse  the  appellant  from  exercis- 
ing all  due  diligence  in  preparing  his  defense. 
The  record  In  tltls  case  does  not  disclose 
whether  the  subptpna  for  Julian  Torres  was 
issued  one  week  or  one  hour  prior  to  the  fil- 
ing of  the  motion  for  continuance. 

[10]  The  statute  regulating  continuances 
becau.se  of  absent  witnesses  is  mandatory, 
and  when  the  application  for  continuance 
complies  with  the  statute  there  is  no  room 
for  the  court  to  exercise  any  discretion. 
Territory  v.  Kinney.  3  N.  M.  (Gild.)  656,  9 
Pac.  599.  Section  29.SC  of  the  Compiled  Laws 
prescribes  what  the  application  shall  con- 
tain, and  provides,  among  other  things,  that 
the  application  shall  set  out  tlie  "efforts,  con- 
stituting due  diligence,  which  have  been  used 
to  obtain  such  witness  or  his  testimony." 
In  the  case  at  bar,  the  application  for  con- 
tinuance fails  to  set  out  facts  showing  due 
diligence  on  the  part  of  the  appellant.  The 
trial  court  therefore  proi)erly  denied  the  ad- 
ditional motion  for  contlnnance. 

[11]  5.  The  next  error  assigned  is  that  the 


court  failed  to  (nstnict  as'  to  Involtfhtary 
manslaughter.  The  record  shows  that  the 
appellant's  counsel  took  no  exception  to  the 
failure  of  the  court  so  to  instruct ;  nor  did 
he  make  any  request  for  any  such  instruction. 
It  Is  too  well  settled  to  permit  of  any  discus- 
sion that  this  court  will  not  consider  any 
alleged  error  In  the  omission  to  give  instruc- 
tions, unless  exception  is  duly  taken,  and 
unless  a  request  Is  made  for  such  instruc- 
tion as  appellant  alleges  should  have  been 
given.  Territory  v.  Watson,  12  N.  M.  421,  78 
Pac.  504;  Territory  v.  Caldwell,  14  N.  M. 
543,  98  Pac.  167.  No  request  having  been 
made  nor  exception  taken,  there  Is  nothing 
for  the  court  to  consider. 

[1J]  6.  Appellant  assigns  as  error  the  re^ 
fusal  to  give  the  second  requested  instruc- 
tion. The  instruction  in  question  is  as  fol- 
lows: "The  Jury  are  instructed  they  cannot 
indulge  in  presumption  as  to  proximate  or  ef- 
ficient cause  of  the  death  of  the  deceased, 
but  must  find  from  the  evidence  that  the 
wound  testified  to  and  found  on  the  body  of 
deceased  was  sufficient  to  cause  his  death, 
and  that  said  wound  was  necessarily  a  mor- 
tal wound,  and  did  caiise  his  death."  The 
trial  court  refused  to  give  this  instruction, 
for  the  reason  that  the  Instruction  given  by 
the  court,  on  his  own  motion,  fnlly  and  com- 
pletely covered  everything  contained  In  the 
refused  instruction.  We  have  examined  the 
Instruction  given  by  the  court  on  his  own 
motion,  and  find  that  it  does  fairly  and  com- 
pletely cover  everything  contained  In  the  re- 
fused Instruction.  It  therefore  follows  that 
there  was  no  error  in  the  refusal  to  give 
such  requested  instruction.  Territory  v. 
Price,  14  N.  M.  262, 91  Pac.  733 ;  Cunningham 
V.  Springer,  13  N.  M.  259,  287,  82  Pac.  232 ; 
Territory  v.  De  Gutman,  8  N.  M.  92,  42  Puc. 
68. 

7.  The  last  assignment  of  error  relates  to 
three  alleged  prejudicial  statements  made  by 
the  district  attorney  in  his  argument  to  the 
Jury.  It  is  very  doubtful  whether  the  ob- 
jectionable remarks  and  the  circumstances 
relating  thereto  are  so  preserved  in  the  rec- 
ord as  to  be  before  this  court.  No  bill  of 
exceptions  was  taken  at  the  time,  and  they 
appear  only  in  an  affidavit  of  defendant's  at- 
torney filed  in  support  of  the  motion  for  a 
new  trial.  After  setting  out  the  alleged 
objectionable  remarks,  the  affidavit  states: 
"Affiant  further  says  that  at  the  time  each 
and  every  of  the  said  statements  were  so 
made  to  the  Jury  affiant  [counsel  for  appel- 
lant] then  and  there  made  due  objection  to 
the  court,  and  the  court  admonished  the 
prosecutor  in  the  first  and  third  statements 
herein." 

[13]  The  general  rule  is  well  settled  that, 
in  order  to  secure  a  review  by  an  api>ellate 
court  of  improi>er  argument  before  the  Jury, 
by  counsel,  the  attention  of  the  trial  court 
must  be  immediately  called  to  the  objwrtlon- 
able  remarks,  and  request  he  made  for  the 
interference  of  the  court,  and,  in  case  of  re- 
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fosal,  an  exception  be  noted  to  the  ruling 
of  the  court.  Corcoran  v.  Albuquerque  Trac- 
tion Co.,  15  N.  M.  9,  103  Pac.  645;  Territory 
V.  Cordova,  11  N.  M.  374,  68  Pac.  919;  Wha- 
ley  V.  Vannatta,  77  Ark.  238,  91  8.  W.  191, 
and  note  with  collected  cases. 

Xo  ruling  appears  to  have  been  made  by 
the  trial  court  upon  the  second  statement 
to  which  objection  is  made.  There  being 
neither  a  ruling  nor.  a  refusal  to  rule  on  the 
part  of  the  trial  Judge,  there  is  nothing  be- 
fore us  for  review. 

[14]  As  to  the  first  and  third  statements 
to  which  objection  is  made,  it  appears  that 
the  court,  upon  his  attention  being  called 
thereto,  admonished  the  prosecutlup;  attorney. 
No  exception  was  taken  to  the  action  of  tlie 
court  in  so  doing;  nor  was  any  request  made 
by  counsel  for  any  other  action  or  ruling  by 
the  court.  It  Is  evidence,  therefore,  that 
both  counsel  and  the  court  consider  that  the 
admonition  by  the  court  cured  the  objection- 
able remarks,  and  counsel  cannot  now  be 
heard  to  question  such  ruling,  In  the  absence 
of  a  specific  exception  to  the  action  of  the 
trial  court 

There  being  no  reversible  error  apparent 
in  the  record,  the  Judgment  of  the  lower 
court  is .  affirmed. 

PARKER,  ABBOTT,  and  MECHESf,  JJ., 
concur.  ROBERTS,  J.,  having  tried  the  case 
below,  did  not  participate. 

POPE,  C.  3.  I  dissent  from  so  much  of 
the  opinion  as  sustains  the  action  of  the  trial 
court  In  overruling  the  demurrer  to  the  plea 
in  abatement. 


McFIE,    J. 
grounds. 


I    dissent    upon    the    same 


(1«  N.M.  4t7) 

FIRST  NAT.  BANK  OF  Ar^BUQUBBQCE  v. 

HAVERKAMPF. 
(Supreme  Court  of  New  Mexico.    Dec.  8,  1911.) 

1.  Appeal  and  Error  (|  739*)— Assignments 
OF  Error— FtoKM. 

An  assignment  of  error  that  the  conrt  erred 
in  refusing  to  make  each  of  ten  findings  of  fact 
requested  by  defendant  was  insufficient  under 
Supreme  Court  Rule  13  (107  Pac.  viii),  providing 
that  each  error  relied  on  must  be  separately 
assigned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3034-3036;  Dec.  Dig.  S 
739.*] 

2.  Appeal   and   Error   (f   lOiO*)— Review- 
Findings. 

A  finding  by  the  trial  court  supported  by  a 
substantial  preponderance  of  the  evidence  and 
by  other  findinKK  of  the  trial  court  will  not  be 
reviewed  cm  appeal. 

\Fjd.  Note.— For  other  cases,  see  Appeal  and 
Error.  <'ent.  Dig.  |$  3!I7J)-3!)H2 ;  Dec.  Dig.  i 
1010.*] 

3.  ClfATTEL    MOBTGA<lE.S    (S    18S*)— VaLIDITT— 
RCTENTIO.N   of  I'OSSESSIO.N— I'OWER  TO   .SELL. 

Where  a  merchant's  sto<'k  of  gomls  was 
mortgafted  to  a  bank  to  secure  a  loan  with  which 


to  pay  existing  creditors,  the  fact  that  the  mort- 
gagor was  permitted  to  remain  in  possession  and 
continue  the  business  in  the  usual  way  and  sell 
the  stock  and  use  the  proceeds  to  purchase  ad- 
ditions thereto  did  not  render  the  mortgage 
fraudulent  as  a  matter  of  law  as  to  the  mer- 
chant's other  creditors. 

[EJd.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  H  393-404 ;  Dec.  Dig.  f  188.*] 

4.  F^At'DULENT  Conveyances  (J  289*)— Ooon 
Faith— Evidence. 

Where  a  mortgage  by  a  failing  debtor  was 
executed  to  a  banlE  to  secure  a  loan,  evidence 
that,  at  the  time  of  its  execution,  both  the 
bank  and  the  mortgagor's  other  creditors  be- 
lieved him  in  good  credit,  and  that  no  efforts 
were  made  by  subsequent  creditors  to  ascertain 
whether  the  mortgage  was  recorded,  and  that 
some  of  such  creditors  extended  credit  to  the 
mortgagor  after  the  mortgage  was  recorded,  was 
admissible  to  show  the  mortgagee's  good  faitli 
and  to  overcome  any  presumption  of  fraud 
arising  from  the  mortgagee's  delay  in  recording 
the  mortgage,  merely  because  of  the  confidence 
reposed  in   the  mortgagor's  solvency. 

[EJd.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  H  S38.  840-848 ;  Dec. 
Dig.  i  280.*] 

5.  Chattel  Mortoaoes   ({  196*)— REaiSTRA- 

TIO.\— I-^KFECT   OF  FAILURE. 

Registration  of  a  chattel  mortgage  required 
by  Comp.  Ijiws  1897.  {  2381,  is  not  required 
for  the  protection  of  the  mortgagor's  creditors, 
but  instead  for  the  benefit  of  subsequent  pur- 
cliasers,  lessees,  mortgagees,  etc.,  so  that  failure 
to  record  a  chattel  mortgage  will  not  constitute 
a  fraud  in  law  or  render  the  same  void  as  to  the 
mortgagor's  general  creditors. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  U  429,  438-141 ;  Dec.  Dig.  $ 
190.*] 

6.  Bankruptcy  (§  175*)  —  Transfers  by 
Bankrupt  —  Chattel  Mobtoaqbs  —  Evi- 
dence. 

A  merchant  on  December  11, 1905,  borrowed 
?9,000  from  plaintiff  bank  in  order  to  pay  up 
all  his  then  existing  indebtedness,  and  gave  the 
bank  a  chattel  mortgage  on  his  stock,  whiclt 
authorized  him  to  remain  in  possession  and  to 
sell  and  replenish  the  stock  in  the  ordinary 
course  of  business ;  it  being  agreed  that  the 
money  should  be  used  to  pay  the  merchant's 
debts  and  that  thereafter  he  should  not  pur- 
chase goods  except  for  cash  or  on  short  credit. 
The  bank  did  not  record  the  mortgage  because 
of  its  confidence  in  the  merchant,  who  was  not 
then  insolvent,  until  January  9,  1907,  when  it 
discovered  that  he  was  increasing  his  indebted- 
ness in  violation  of  his  agreement,  and  on  May 
25.  1907.  the  merchant  was  declared  bankrupt. 
When  the  mortgage  was  made,  he  was  required 
to  schedule  his  assets  and  liabilities,  which 
showed  that  his  assets  were  valued  approxi- 
mately at  .|;^.5,000  and  his  liabilities  at  $10,000, 
and  that  he  then  had  $3,000  to  his  credit  in  the 
bank.  Held,  that  such  mortgage  was  not  fraud- 
ulent, either  in  fact  or  in  law,  as  against  sub- 
sequent creditors,  and,  having  l)een  recorded 
more  than  four  months  before  the  filing  of  the 
petition  in  bankruptcy,  was  a  valid  lien  against 
general  creditors. 

[Bd.  Note. — For  qther  cases,  see  Bankruptcy. 
Oeut.  Dig.  a  247,  248;   Dec.  uig.  g  175.*J 

Appeal  from  District  Court,  Bernalillo 
County;   before  Justice  Ira  A.  Al>t)ott. 

Action  by  the  First  National  Bank  of  Al- 
buquerque against  J.  H.  Haverkanipf  and 
others.    Judgment  for  plaintiff,  and  defend- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Uig.  &  Am.  Dig.  Key  No.  Series  &  Kep'r  iudexts.s 
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ant  J.  A.  Miller,  trustee  In  bankruptcy  of 
defendant  Haverkampf,  appeals.     Affirmed. 

The  complaint  alleged  that  on  the  11th 
day  of  December,  1905,  the  defendant  Ha- 
verkampf made  and  executed  to  the  plain- 
tiff bla  demand  note  for  $9,000  with  9  per 
cent,  interest  and  attorney's  fees,  upon  which 
was  paid  and  credited  ^350  and  interest 
to  January  11,  1907.  It  also  alleged  the  ex- 
ecution and  delivery  on  the  same  date,  De- 
cember 11,  1905,  of  a  mortgage  from  Haver- 
kampf to  the  plaintiff  to  secure  the  payment 
of  the  aforesaid  note,  and  that  this  mort- 
gage was  not  recorded  until  January  9,  1907. 
It  also  set  up  that  a  quantity  of  the  proper- 
ty covered  by  the  mortgage  was  fraudulently 
transferred  by  Haverkampf  to  the  defendant 
Kyle,  and  prayed  judgment  setting  aside  such 
alleged  transfer  to  Kyle  and  foreclosing  the 
mortgage.  A  coity  of  the  mortgage  is  at- 
tached to  the  complaint  as  an  exhibit  and 
purports  to  convey  all  the  property,  real  or 
I)ersonal,  then  possessed  by  Haverkampf,  and 
also  all  proi)erty  he  should  thereafter  ac- 
quire, including  all  his  book  accounts  and 
choses  in  action.  The  plaintiff  prayed,  for 
Judgment  for  amount  due,  for  foreclosure  of 
the  mortgage,  and  for  appointment  of  a  re- 
ceiver. On  the  same  date  that  this  complaint 
was  filed,  an  order  was  made  appointing  a 
receiver  of  the  property  covered  by  the  mort- 
gage, and  the  receiver  thereupon  took  pos- 
session of  the  property.  The  defendant  Kyle 
appeared  on  May  23d,  and  answered  those  al- 
legations of  the  complaint  charging  fraudu- 
lent transfer  of  property  to  him,  denying 
any  fraud.  A  trial  was  had  on  January  3, 
1908,  of  the  issues  raised  by  the  answer  of 
the  defendant  Kyle,  and  resulted  in  a  Judg- 
ment dismissing  the  complaint  as  to  the  said 
defendant.  On  May  27,  1907,  defendant  Hav- 
erkampf filed  his  voluntary  petition  in  bank- 
ruptcy and  was  by  the  court  adjudged  a 
bankrupt  on  the  same  day.  The  defendant 
Miller  was  elected  trustee  In  bankruptcy  of 
the  estate  on  the  22d  of  June,  1907,  and  was 
duly  made  a  party  defendant  to  the  suit  as 
such  trustee.  On  December  12.  1908,  the  de- 
fendant Miller  filed  an  amended  answer  to 
the  complaint,  setting  up  the  proceedings  as 
hereinbefore  dted,  the  appointment  of  this 
defendant  as  trustee,  that  at  the  time  the 
note  and  mortgage  set  up  In  the  complaint 
were  made  (and  that  at  the  time  the  mort- 
gage was  executed)  the  plaintiff  and  Haver- 
kampf, who  was  then  engaged  in  business  as 
a  dealer  in  general  merchandise,  agreed  to 
keep  the  same  off  record  and  conceal  Its  exist- 
ence; that  Haverkampf  was  to  continue  in 
IJossesslon  of  the  proiierty,  selling  and  treat- 
ing the  same  in  all  respects  as  his  own;  that 
he  was  to  continue  to  buy  goods  on  credit 
and  incur  debts  to  other  parties  therefor; 
that  pursuant  to  said  agreement  the  said 
mortgage  was  kept  off  record  and  concealed 
for  more  than  a  year;  and  that  In  the  mean- 
time the  said  Haverkampf  continued  to  buy 


goods  on  credit  wtth  the  knowledjse'and  con- 
sent of  the  plaintiff  and  incurred  indebted- 
ness to  the  extent  of  several  thousand  dol- 
lars. It  is  further  alleged  that  some  of  the 
creditors  had  secured  judgments  against  the 
defendant  Haverkampf,  and  that  by  reason 
of  these  facts  the  mortgage  of  the  plaintiff 
was  fraudulent  and  void  as  against  the  cred- 
itors. Reply  was  filed  denying  all  fraud  or 
fraudulent  agreements  concerning  the  execu- 
tion or  withholding  from  record  of  the  plain- 
tiff's mortgage,  and  a  trial  was  had  resulting 
in  a  decree  for  the  plaintiff  for  |7,444.26,  to- 
gether with  1744.45  attorney's  fees,  sustain- 
ing the  validity  of  the  plaintiff's  mortgage, 
and  declaring  the  same  a  prior  lien  upon  the 
funds  in  the  hands  of  the  trustee,  derived 
from  the  sale  of  the  property  mortgaged. 
From  this  decree  the  defendant  Miller,  trus- 
tee, brought  the  case  to  this  court  by  appeal. 

Marron  &  Wood,  for  appellant  H.  F.  Ray- 
uolds  and  Felix  H.  Lester,  for  appellee. 

McFIB,  J.  (after  stating  the  facts  as  above). 
There  being  no  denial  of  the  indebtedness 
represented  by  the  note  and  mortgage  sned 
on  by  the  plaintiff,  the  sole  question  for  de- 
termination by  this  court  is  whether  or  not 
the  trial  court  erred  in  its  decree  awarding 
to  the  plaintiff  a  prior  lien  by  virtue  of  the 
mortgage  Indebtedness  upon  the  funds  now 
in  the  trustee's  hands ;  the  same  having  been 
derived  from  a  sale  of  the  mortgaged  proper- 
ty. The  court,  having  heard  a  large  amount 
of  evidence,  made  52  findings  of  fact  cover- 
ing the  disputed  points,  and  error  Is  assign- 
ed upon  several  of  these  findings. 

[1]  The  first  assignment  of  error  is  that 
the  court  erred  in  refusing  to  make  10  find- 
ings of  fact  requested  by  the  defendant.    In 

the  case  of  Oliver  v.  Enriquez,  121  Pac. , 

decided  by  this  court  at  the  present  term,  the 
court  held  that  under  rule  13  (107  Pac.  viil) 
each  error  relied  upon  must  be  separately 
assigned.  This  assignment  is  obnoxious  to 
rule  13  and  cannot  be  considered.  Counsel 
attempt  to  meet  the  requirements  of  rule  13 
by  stating  in  the  assignment  that  the  court 
erred  as  to  each  of  the  10  findings  refused; 
but  we  are  of  the  opinion  that  this  does  meet 
the  requirements  of  rule  13. 

The  second  assignment  of  error  must  fail 
for  the  above  reasons,  as  it  is  identical  with 
No.  1,  excepting  in  that  it  relates  to  several 
conclusions  of  law  instead  of  findings  of  fact. 
However,  the  remaining  17  assignments  of 
error  seem  to  be  in  proper  form,  and,  as 
they  cover  the  subject-matter  of  the  assign- 
ment above  referred  to.  no  injury  can  result 
to  the  appellant  In  overruling  these  assign- 
ments. 

We  deem  it  proper  to  go  at  once  to  the  con- 
sideration of  the  main  question  involved, 
without  prolonging  this  opinion  by  a  consid- 
eration of  the  large  number  of  assignments  of 
error  found  In  the  record,  inasmuch  as  our 
conclusions   ui>ou   the    valid   or   fraudulent 
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character  of  plaintiff's  mortgage  will  necee- 
sarlly  dispose  of  the  several  assignments 
based  upon  occnrrences  during  the  trial. 

[2]  That  there  was  no  fraud  In  fact  Is  clear 
from  the  following  finding  of  the  trial  court : 
'^he  court  further  finds  that  the  said  mort- 
gage was  given  In  good  faith  for  a  present 
consideration,  to  secure  the  payment  of  the 
note  sued  on,  and  exhibited  herein,  and  that 
the  said  mortgage  and  all  the  transactions 
in  connection  therewith  were  free  and  clear 
of  frand  In  fact."  This  finding  is  supported 
by  a  substantial  preponderance  of  the  evi- 
^nce  and  other  findings  of  the  trial  court. 
This  court  has  repeatedly  held  that,  under 
such  circumstances,  the  findings  will  not  be 
disturbed  on  appeal.  Hamilton  Mining  Co. 
V.  Hamilton,  14  N.  M.  2T2,  91  Pac.  718 ;  Hag- 
erman  Irrigation  Co.  v.  McMurry,  113  Pac. 
823. 

Our  next  Inquiry  Is:  Was  there  fraud  in 
law  in  the  taking  of  the  mortgage  and  failure 
to  promptly  record  the  same  as  against  gen- 
eral creditors? 

The  record  shows,  and  the  court  found, 
that  at  the  time  Haverkampf  applied  for 
this  loan  he  owed  R.  B.  Putney  about  $9,- 
OOO;  that  he  owed  other  creditors  sums  ag- 
gregating $600  to  $1,000;  that  Putney  had  a 
bill  of  sale  covering  nearly  all  of  the  proper- 
ty Included  In  the  plaintiff's  mortgage  as 
his  security,  and  was  threatening  to  take  pos- 
session of  the  property  unless  his  indebted- 
ness was  paid.  Haverkampf  applied  for, 
and  obtained,  this  loan  upon  conditions  stat- 
ed In  the  mortgage  and  embodied  in  findings 
Nos.  10,  11,  and  12: 

"(10)  That  said  mortgage  to  the  plaintiff 
provided  that  with  the  money  loaned  on  it 
the  defendant  Haverkampf  should  pay  all 
his  indebtedness  to  other  parties  and  should 
make  purchases  only  for  cash,  so  that  the 
plaintiff  should  remain  and  be  bis  only  cred- 
itor; but  It  was  orally  agreed  between  him 
and  plaintiff  that  by  'cash'  should  be  meant 
that  be  might  purchase  his  goods  on  short 
terms  of  credit,  provided  he  paid  his  bills 
therefor  promptly,  as  they  became  due,  and 
that  he  should  permit  and  have  no  overdue 
indebtedness,  and  should  without  delay  be- 
gin, and  thereafter  continue,  the  reduction 
of  said  loan,  which  was  on  demand,  and  com- 
plete the  payment  of  It  without  long  delay. 

"(11)  There  was  no  express  agreement  be- 
tween the  plaintiff  and  Haverkampf  that  the 
mortgage  should  not  be  recorded,  but  It  was 
understood  that  It  would  not  be  recorded  un- 
less Haverkampf  violated  its  terms,  or  the 
terms  of  the  agreement  above  stated;  that 
he  should  not  permit  or  have  overdue  in- 
debtedness. 

•■(12)  The  plaintiff  refrained  from  hav- 
ing the  mortgage  recorded  because  of  Its 
confidence  in  Haverkampfs  integrity,  and 
that  he  could  and  would  observe  and  per- 
form the  terms  of  the  mortgage  and  the 
agreement  and  understanding  between  them 
121  P.— 3 


in  relation  thereto,  and  to  avoid  injuring 
him  In  his  business,  up  to  the  time  when  it 
learned,  about  December,  1906,  that  he  had 
created  to  parties  other  than  the  plaintiff  In- 
debtedness which  was  overdue,  and  was 
otherwise  failing  to  keep  his  said  agree- 
ments. After  the  time  when  the  plaintiff  so 
learned,  it  refrained  from  recording  said 
mortgage  for  about  a  month,  to  enable  Ha- 
verkampf to  obtain  money  elsewhere  to  pay 
its  claims." 

The  findings  disclose  that  all  of  Haver- 
kampf a  indebtedness  which  existed  at  the 
time  the  mortgage  was  given  had  been  paid, 
and  that  the  Indebtedness  now  represented 
by  the  trustee  was  Incurred  since  the  llth 
day  of  December,  J905,  some  of  it  incurred 
before  and  some  after  the  recording  of  the 
mortgage. 

The  following  findings  are  deemed  impor- 
tant in  this  connection,  in  disclosing  the  cir- 
cumstances surrounding  this  transaction  and 
the  actions  of  the  parties: 

"(21)  That  it  appeared  afllrmatively  In  evi- 
dence that  one  of  said  creditors  (the  San 
Jose  Market),  so  selling  goods  on  credit  be- 
tween said  times,  would  not  have  sold  the 
same  on  credit  bad  they  known  of  the  exist- 
ence of  said  mortgage,  and  that  another 
would  have. 

"(22)  It  did  not  appear  in  evidence  that  the 
creditors  who  extended  credit  to  Haverkampf 
before  the  recording  of  said  mortgage  made 
any  search  of  the  record,  nor  effort  to  as- 
certain whether  his  property  was  mortgaged 
or  not. 

"(23)  That  the  only  creditors  as  to  whom 
there  was  evidence  on  that  point,  who  ex- 
tended credit  to  Haverkampf  during  the  pe- 
riod between  the  execution  of  the  said  mort- 
gage and  the  recording  of  the  same,  also  ex- 
tended credit  to  him  after  the  said  mortgage 
was  recorded. 

"(24)  That  said  defendant  Haverkampf 
made  reiwrts  of  his  true  financial  condition 
to  R.  (i.  I>un  &  Co.  and  Bradstreet's  Com- 
mercial Agency,  showing  the  existence  of 
the  Indebtedness  to  the  plaintiff." 

It  further  appears  that  Haverkampf  re- 
mained In  pos.>!essiou  of  the  property  in  the 
store,  buying  and  selling  and  replenishing 
his  stock,  until  the  receiver,  Charles  F. 
Spader,  was  appointed  and  took  possession 
May  9,  1007,  and  that  under  an  order  of  the 
court  .Spader  surrendered  possession  there- 
of to  Miller,  the  trustee  iu  bankruptcy  and 
appellant  herein.  The  court  further  finds 
that  Meyer,  Baunerman  &  Co.,  Brown  Bros. 
Shoe  Company,  Rotchllds  Bros.  Hat  Com- 
pany, and  Hargadlue-McKIttrIck  Dry  Coods 
Company  each  recovered  separate  Judgments 
against  the  defendant  Haverkampf,  amount- 
ing in  the  aggregate  to  the  sura  of  about 
?1,000.  Judgments  In  the  two  first-men- 
tioned cases  were  filed  May  27,  1011,  and 
the  remaining  two  on  June  8,  1911.  As  will 
be   seen,    the   first   were  obtained  on    the 
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same  day  Ilaverkaiupf  was  adjudicated  a 
bankrupt,  and  the  latter  about  12  days 
thereafter. 

In  the  forty-seventh  finding  the  court  de- 
clares that  the  assets  of  said  defendant 
Haverkampf,  at  their  fair  market  value, 
exceeded  bis  liabilities  at  the  time  the  said 
note  and  mortgage  were  executed,  and  that 
at  that  time  Haverkampf  bad  $3,000  on  de- 
posit In  the  First  National  Bank.  There  is 
nothing  in  the  findings  or  the  evidence  to 
show  that  the  plaintiff  did  In  any  manner 
encourage  or  induce  any  of  the  bankrupt 
creditors  to  sell  goods  or  extend  credit  to 
Haverkampf  during  the  time  the  mortgage 
was  unrecorded.  It  further  appears  in  the 
findings  and  the  evidence  that  no  creditors, 
besides  the  plaintiff,  had  any  lien,  either  by 
judgment  or  otherwise,  upon  any  of  the 
property  of  the  said  defendant  Haverkampf, 
at  the  time  Ciias.  F.  Spader,  receiver,  took 
possession  of  the  property  and  accounts  in 
terms  Included  In  said  mortgage,  under  the 
order  of  the  court. 

All  of  the  above  findings  of  fact  we  find 
to  be  sustained  by  the  evidence  taken 
at  the  trial,  and  the  allegations  of  the  an- 
swer that  the  mortgage  was  withheld  from 
record  in  pursuance  of  a  fraudulent  scheme 
and  agreement  to  conceal  the  same  from  the 
creditors  of  Haverkampf  with  the  fraudu- 
lent intent  and  purpose  of  inducing  persons 
to  give  credit  to  Haverkampf,  and  the  fur- 
ther allegation  that  Haverkampf  was  in- 
solvent at  the  time  the  mortgage  was  ex- 
ecuted, are  not  sustained  by  the  evidence, 
but,  on  the  contrary,  the  evidence  of  Mr. 
Flournoy,  who  acted  for  the  bank  In  mak- 
ing the  loan,  is  to  the  contrary,  stating  dis- 
tinctly that  at  the  time  the  loan  was  made 
Haverkampf  was  possessed  of  a  large  amount 
of  property  and  had  $3,000  to  his  credit  in 
the  bank,  and  that  the  sole  reason  for  the 
withholding  of  the  mortgage  from  record 
was  the  absolute  confidence  reposed  in  Hav- 
erkampf, and,  in  addition  to  this,  under  the 
terms  of  the  loan  the  bank  had  no  reason 
to  believe  that  there  would  be  any  other 
creditors. 

Appellant  relies  upon  two  considerations 
as  sufficient  to  warrant  the  court  in  holding 
the  mortgage  fraudulent  as  to  creditors: 
(1)  That  Haverkampf  was  permitted  to  re- 
main in  possession  of  the  goods  and  was 
permitted  to  continue  in  business  by  selling 
and  replenishing  the  stock.  (2)  Because  of 
the  withholding  of  the  mortgage  from  rec- 
ord. 

[3]  Referring,  then,  to  the  first  of  these 
propositions,  the  mortgage  provided  that 
Haverkampf  should  retain  possession  and 
continue  his  mercantile  business  in  the  usu- 
al way.  This  precise  point  was  before  this 
court  In  the  case  of  Bank  v.  Stewart,  13  N. 
M.  551.  86  Pac.  622.  The  court  said :  "But 
even  If  It  be  granted  that  the  rule  of  law 
contended  for  by  the  appellant  was  dis- 
tinctly adopted  in  the  two  cases  named,  we 


think  it  has  been  so  far  worn  away  by  the 
current  of  later  decisions  as  to  leave  Uttle 
If  any  more  than  that  such  a  provision  as 
the  one  in  question  is  admissible  as  evidence 
of  fraud,  to  be  considered  in  connection  with 
ail  the  other  evidence  bearing  on  that  point. 
To  hold  that  such  a  provision  of  itself  ren- 
ders void  the  mortgage  In  which  it  occurs, 
no  matter  how  fair  and  ample  the  consid- 
eration may  have  been,  would  be  to  declare 
In  effect  that  a  stock  of  merchandise  in- 
tended for  retail  trade  cannot  be  used  as 
security  for  a  loan,  or  for  the  purchase 
of  necessary  additions  to  it,  except  by  first 
making  an  end  of  the  sale  for  which  alone 
the  owner  obtained  It  and  on  which  Its 
value  chiefly  depends."  Etheridge  v.  Si)er- 
ry,  139  U.  S.  266,  11  Sup.  Ct  563,  35  L.  Ed. 
171;  Huntley  v.  Kingman.  152  D.  S.  627,  14 
Sup.  Ct.  688,  38  L.  Ed.  540. 

"That  the  doctrine  of  absolute  fraud  aris- 
ing in  a  mortgage  of  merchandise,  from  the 
mortgagors  retaining  possession,  with  the 
power  of  disposal  in  the  usual  course  of 
trade,  Is  not  supported  by  any  preponder- 
ance of  authority,  that  it  Is  contrary  to 
sound  principles  of  jurisprudence,  that  the 
qualifications  of  the  doctrine  made  by  lead- 
ing courts,  have,  In  a  large  measure,  de- 
stroyed its  force,  and  are  Indicative  that 
these  courts  themselves  wish  to  rid  of  the 
whole  of  It."  Jones  on  Chattel  Mortgages, 
Si  425,  435. 

We  regard  this  point  settled  against  the 
contention  of  the  appellant  upon  the  author- 
ity above  dted. 

In  the  case  of  Bank  v.  Lesser  &  Lewln- 
son,  10  N.  M.  700,  65  Pac.  179,  this  court 
held  that,  where  the  facts  upon  which  fraud 
Is  predicated  consist  as  well  with  honesty 
as  with  dishonesty,  the  law  presumes  in 
favor  of  honesty.  The  bona  fides  of  the 
bank  appears  in  the  entire  findings  of  the 
trial  court;  for,  while  the  mortgage  was 
withheld  from  record,  It  was  because  of 
the  absolute  confidence  of  the  bank  officers 
In  Haverkampf  and  In  reliance  upon  the  as- 
surance of  Haverkampf  that  the  bank  should 
be  his  only  creditor,  except  for  goods  pur- 
chased upon  30,  60,  or  90  days  time  and  to 
be  paid  for  when  due.  It  further  appearing 
that,  when  the  bank  discovered  that  Haver- 
kampf had  violated  this  latter  agreement, 
the  mortgage  was  recorded  at  once.  Under 
the  circumstances  of  this  case,  and  In  view 
of  the  fact  that  the  bank  actually  paid  to 
Haverkampf  $9,000  in  cash  for  the  very 
purpose  of  enabling  him  to  pay  his  indebted- 
ness, it  should  not  be  chargeable  with  fraud 
by  reason  of  the  secret  acts  of  Haverkampf 
in  violation  of  his  contract;  the  bank  not 
being  In  any  way  a  party  to  his  acts  or  con- 
spiring or  conniving  with  him  In  connection 
with  them.  It  is  true  that  the  mortgage  to 
the  bank  was  not  recorded  until  the  9th  day 
of  January,  1907:  but  as  appears  from 
the  evidence  and  the  findings,  the  mortgage 
was  not  withheld  under  any  agreement  or 


Digitized  by 


Google 


N.M.) 


FIRST  NAT.  BANK  v.  HAVERKAMPP 


35 


for  the  purpose  of  enabling  Haverkampf  to 
obtain  credit.  No  attempts  were  made  to 
conceal  the  existence  of  the  mortgage.  On 
the  contrary,  the  evidence  of  Haverkampf 
shows  that  he  reported  the  fact  of  the  In- 
cumbrance to  the  commercial  agencies  of 
Dunn  and  Bradstreet,  from  which  eastern 
creditors  obtain  information  as  to  the  finan- 
cial standing  of  those  to  whom  credit  Is  ex- 
tended. Haverkampf  testified  to  this  as  a 
fact,  and  It  is  therefore  competent  evidence, 
as  incst  of  the  bankruptcy  creditors  rep- 
resented by  the  appellant  are  eastern  cred- 
itors. It  further  appears  from  the  evidence 
and  findings  that  the  creditors  of  Haver- 
kampf, at  the  time  the  mortgage  was  given, 
bad  been  paid,  and  that,  while  the  bank- 
rupt creditors  gave  credit  after  the  mortgage 
was  executed,  It  was  prior  to  its  being 
recorded. 

The  findings  show  that  no  efforts  were 
made  by  any  of  the  present  creditors  to  as- 
certain whether  or  not  this  mortgage  was 
recorded,  and,  while  two  of  the  creditors  tes- 
tified that  they  would  not  have  extended 
credit  to  Haverkampf  had  they  known  of 
the  existence  of  the  mortgage.  It  further 
ap|)ears  that  both  of  those  creditors  extend- 
ed credit  to  Haverkampf  after  the  mortgage 
was  recorded.  In  fact,  so  far  as  the  record 
discloses,  neither  the  bank  nor  other  cred- 
itors of  Haverkampf  had  any  suspicion  that 
he  was  In  a  failing  condition  financially,  a 
fact  which  accounts  for  much  of  the  dealings 
with  bini  up  to  the  time  of  his  failure. 

[4]  The  evidence  and  the  findings  based 
upon  It,  as  to  the  facts  last  above  stated, 
were  objected  to  and  are  made  the  subject 
of  assignments  of  error;  but  we  are  of  opin- 
ion that  the  good  faith  of  all  those  transac- 
tions may  be  shown  in  this  case,  and  that 
this  evidence  was  competent  as  tending  to 
show  the  honesty  and  good  faith  of  the  bank 
in  reply  to  the  suggestion  that  the  mortgage 
wrt.x  withheld  from  record  In  bad  faith  and 
in  pursuance  of  an  agreement  and  Intent  to 
enable  Haverkampf  to  deceive  and  defraud 
cre<lItors.  But,  be  this  as  It  may,  we  are 
of  the  oi>lnion  that  the  failure  of  the  bank  to 
record  Its  mortgage  promptly  does  not  con- 
stitute a  fraud  in  law  as  to  the  creditors 
represented  by  the  appellant.  This  failure 
to  record  Is  relied  U|x>n  as  fraudulent  in  that 
the  creditors  were  not  put  upon  notice. 

In  the  case  of  Kitchen  v.  Schuster,  14  N. 
M.  176.  SO  Pac.  261,  this  court  held  that  the 
effect  of  a  failure  to  record  a  chattel  niort- 
pige  is  to  make  it  void  as  to  purchasers  and 
mortgagees  in  good  faith  without  notice.  It 
will  be  observed  that  creditors  generally  are 
not  Included. 

The  law  of  this  territory  as  it  now  exists 
is  found  In  the  following  sections  of  the 
Compiled  Laws  of  1897: 

"Sec.  3953.  All  deeds,  mortgages,  United 
States  patents  and  other  writings  affecting 
the  title  to  real  estate,  sball  be  recorded  In 
the  office  of  the  probate  clerk  of  the  county 


of  counties  in  which  the  real  estate  affected 
thereby  is  situated." 

"Sec.  3955.  From  and  after  the  1st  day  of 
January,  1888,  no  deed,  mortgage  or  other 
instrument  in  writing,  not  recorded  In  ac- 
cordance with  section  three  thousand  nine 
hundred  and  fifty-three,  .shall  affect  the  title 
or  rights  to.  In  any  real  estate,  of  any  pur- 
chase or  mortgage  In  good  faith,  without 
knowledge  of  the  existence  of  such  unrecord- 
ed Instruments." 

"Sec.  2361.  That  hereafter  all  chattel  mort- 
gages or  other  instruments  of  writing,  hav- 
ing the  effect  of  a  mortgage  or  a  Hen  upon 
personal  property,  shall  be  acknowledged  by 
the  owner  or  mortgagor  and  recorded  in  the 
same  manner  as  conveyances  affecting  real 
estate.  Upon  the  receipt  of  such  instrument 
the  recorder  shall  Indorse  on  the  back  there- 
of the  time  of  receh-ing  It,  and  when  re- 
corded the  party  In  whose  favor  the  mort- 
gage Is  executed  shall  have  the  right  to 
withdraw  the  same.  The  recorder  shall 
keep  a  book  properly  indexed,  in  which  shall 
be  recorded  affidavits  of  renewal  of  chattel 
mortgages,  and  shall  Indorse  on  the  back 
thereof  the  time  of  filing  the  same,  and  shall 
refer  on  the  margin  of  the  record  of  the 
same  to  the  book  and  page  in  which  the 
mortgage  is  recorded,  which  the  affidavit  Is 
intended  to  renew.  When  such  mortgage  Is 
acknowledged,  and  recorded  in  the  manner 
herein  prescribed,  or  when  such  affidavit  of 
renewal  is  recorded  as  herein  required,  and 
It  shall  be  shown  to  the  court  by  the  oath 
or  affidavit  of  the  party  wishing  to  use  the 
same,  or  either  of  them,  or  of  any  one  know- 
ing the  fact  that  such  mortgage  or  affidavit 
Is  lost  or  not  In  the  possession  of  the  party 
wishing  to  use  the  same,  or  either  of  them, 
the  record  thereof  or  the  transcript  of  such 
record,  certified  by  the  recorder,  under  the 
seal  of  his  office,  may  be  received  in  evidence 
without  further  proof.  For  recording  a 
chattel  mortgage  the  clerk  shall  receive  one 
dollar  and  fifty  cents  when  the  same  con- 
tains not  exceeding  ten  folios  of  one  hun- 
dred words  each,  and  fifteen  cents  for  each 
additional  folio;  for  recording  and  Indexing 
the  affidavit,  fifty  cents;  but  this  act  shall 
in  no  manner  affect  or  Impair  any  existing 
chattel  mortgage  already  filed  as  now  re- 
quired by  law." 

[6]  This  court  has  declared  the  law  up- 
on this  subject  In  the  case  of  Ilfeld  v.  Baca, 
13  N.  M.  32,  38,  79  Pac.  723,  724.  The  court, 
speaking  by  Chief  Justice  Mills,  said:  "Reg- 
istration is  not  to  prote<;t  creditors  unless 
specifically  provided  for  In  the  law.  That 
the  registration  act  of  this  territory  is  not 
made  to  protect  creditors  Is  shown  by  the 
reading  of  section  3955  of  the  Compiled  Laws 
of  1897,  which  says:  'From  and  after  the 
first  day  of  January,  1888,  no  deed,  mort- 
gage or  other  instrument  In  writing,  not 
recorded  in  accordance  with  section  3953, 
shall  affect  the  title  or  rights  to,  or  In  any 
real  estate,  of  any  purchase  or  mortgage  in 
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good  faith,  wlthent  knowledge  of  the  exist- 
ence of  such  unrecorded  instruments.'  Noth- 
ing is  said  in  the  act  about  creditors  of  the 
grantor.  There  Is  a  great  diversity  in  the 
statutes  of  the  several  states  and  territories 
as  to  the  protection  afforded  to  creditors  by 
their  several  registry  laws.  In  some  states 
an  unregistered  deed  is  declared  void  as 
against  'creditors,'  in  others  as  against  'judg- 
ment creditors,'  while  in  a  considerable  num- 
ber (and  New  Mexico  is  among  them)  cred- 
itors are  not  mentioned  in  the  statutes  at 
all,  and  unrecorded  conveyances  are  held 
valid  as  at  common  law  against  even  judg- 
ment and  attaching  creditors.  Unless  the 
words  of  the  statute  are  so  broad  as  to  man- 
ifestly Include  creditors  at  large,  only  those 
are  regarded  as  creditors  who  obtain  a  lien 
by  judgment,  attachment,  or  otherwise,  be- 
fore an  antecedent  deed  or  mortgage  is  re- 
corded. Webb  on  Record  of  Title,  (  10." 
This  case  was  again  before  this  court  on  re- 
hearing (14  N.  M.  65,  89  Pac.  244);  but  whUe 
an  opinion  was  written  upon  the  rehearing, 
the  construction  of  the  registration  statutes 
of  the  territory  as  declared  in  the  original 
opinion  was  not  in  any  respect  set  aside 
or  modUled  In  the  later  opinion.  The  con- 
struction given  those  statutory  provisions  In 
the  original  opinion  therefore  must  be  ad- 
hered to  as  the  views  of  the  court  upon  that 
subject  and  are  properly  applied  to  the  pres- 
ent case.  Bean  t.  Orr,  182  Fed.  59»,  105 
0.  C.  A.  137. 

"  'Every  conveyance  •  •  •  not  so  re- 
corded shall  be  fraudulent  and  void  against 
any  subsequent  purchaser,  lessee  or  mort- 
gagee in  good  faith  for  a  valuable  considera- 
tion.' None  of  the  creditors  whose  claims 
are  represented  by  the  assignee  are  either 
subsequent  purchasers,  lessees,  or  mortga- 
gees, and  are  therefore  not  within  the  class- 
es against  whom  the  Instrument  is  by  stat- 
ute declared  to  be  fraudulent  and  void. 
Bunyan  v.  McClellan,  24  Ind.  165;  Klrk- 
patrick  V.  Caldwell,  Adm'rs,  32  Ind.  299; 
Shirk  V.  Thomas.  121  Ind.  147  [22  N.  B.  976], 
16  Am.  St.  Rep.  381;  Mann  v.  State,  116 
Ind.  383  [19  N.  E.  181] ;  Evans  v.  Pence,  78 
Ind.  439.  We  cannot  extend  the  terms  of 
the  statute  bo  as  to  Include  general  creditors 
in  the  classes  of  persons  against  whom  un- 
recorded mortgages  are  to  be  deemed  as  an 
inference  of  law  fraudulent  and  void,  for 
that  would  be  legislation."  Hutchison  v. 
First  Nat.  Bank,  133  Ind.  271,  30  N.  B.  952, 
36  Am.  St.  Rep.  537,  at  p.  545.  See,  also, 
Loveland  on'  Bankruptcy  (3d  Ed.)  pp.  438, 
439,  note  31,  and  page  595,  and  cases  cited. 
Collier  on  Bankruptcy  (6th  Bd.)  p.  555,  and 
cases  cited;  Jones  on  Chattel  Mortgages  (5th 
Ed.)  §§  237,  325,  364,  356,  and  cases  cited. 
See,  also,  Rogers  v.  Page,  140  Fed.  59C,  at 
page  606,  72  C.  C,  A.  164,  at  page  174.  This 
case  seems  to  be  conclusive,  in  that  it  holds 
distinctly  that  the  failure  to  record  a  chattel 
mortgage  does  not  constitute  a  fraud  In  law 


and  render  the  same  void  as  to  creditors  In 
this  territory. 

In  the  brief  of  counsel  for  appellant,  the 
attention  of  the  court  is  called  to  a  number 
of  cases  which  counsel  strongly  contend  sup- 
port their  contention  that  the  mortgage  in 
this  case  was  fraudulent  in  law  as  against 
the  creditors  of  the  bankrupt  estate.  Tbl^ 
contention  is  based  on  the  failure  of  the 
bank  to  promptly  record  Its  mortgage. 

It  must  be  admitted  that  the  authorities 
are  not  harmonious  on  this  subject;  but  au 
examination  discloses  that  the  dlfTerence  of 
the  statutes  of  the  different  states  as  to  the 
effect  of  recording  deeds,  mortgages,  and  oth- 
er instruments  is  the  basis  for  this  diversity 
of  opinion. 

Counsel  for  appellant  refer  to  several  cas- 
es which,  it  Is  contended  by  them,  are  con- 
clusive of  this  case.  The  first  case  relied 
upon  is  Blennerhassett  v.  Sherman,  105  U. 
S.  100,  26  L.  Ed.  1080.  While  this  is  a  weU- 
consid^red  case,  the  facts  of  the  case  are  es- 
sentially different  from  the  present  case.  In 
the  Blennerhassett  Case  there  was  positive 
notice  of  insolvency  and  an  absolute  want  of 
good  faith  in  addition  to  the  failure  to  re- 
cord the  Instrimient  promptly.  As  to  knowl- 
edge of  Insolvency,  the  court  said:  "Notice 
of  bis  insolvency  was  also  brought  home  to 
Stephens  and  Blennerhassett  by  their  knowl- 
edge of  the  fact  that  he  had  appropriated 
to  his  own  schemes  and  speculations  a  fund 
which,  principal  and  Interest,  amounted  to 
over  $800,000,  committed  to  his  custody  as  a 
trustee  and  receiver.  The  evidence  that  they 
knew  of  the  fact  of  his  appointment  as  re- 
ceiver, the  amount  of  the  fund  which  came 
to  his  hands,  and  the  appropriation  of  the 
fund  to  his  own  uses  is  conclusive."  In  ad- 
dition to  this,  the  court  found  that  Blenner- 
hassett and  Stephens  actively  concealed  the 
incumbrance  for  the  unlawful  purpose  of  in- 
ducing credit  and  also  by  false  representa- 
tions by  Blennerhassett  and  Stephens.  In 
fact,  the  case  discloses  a  studied  scheme  of 
fraud  and  deception. 

[6]  The  case  at  bar  is  dilferent  in  almost 
every  respect  The  bank  paid  the  $9,000 
in  cash  for  the  sole  purpose  of  paying  In  full 
all  of  the  indebtedness  of  Haverkampf,  so 
that  the  bank  should  be  his  sole  creditor,  and 
the  money  was  used  for  that  purpose,  as  ia 
not  denied.  It  is  true  that,  for  the  purpose 
of  replenishing  the  stock  of  goods  which  was 
necessary  and  incident  to  a  mercantile  busi- 
ness, permission  was  given  to  purchase,  but 
uiH>n  condition  that  all  bills  should  be  paid 
when  due.  It  also  appears  that,  at  the  time 
the  mortgage  was  executed,  Haverkampf  was 
required  by  the  bank  to  make  a  schedule  of 
his  assets  and  liabilities,  from  which  it  ap- 
peared that  his  assets  were  valued  at  ap- 
proximately $35,000,  while  the  liabilities  were 
$10,000,  which  schedule  was  signed  by  Ha- 
verkampf. It  further  appears,  from  the  evi- 
dence, that  Haverkampf  had  $3,000  to  bis 
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credit  in  the  bank.  The  bank,  therefore, 
could  have  no  notice  or  evidence  of  Insolven- 
cy, or  reasonable  grounds  for  believing  that 
Haverkampf  was,  or  was  likely  to  become, 
insolvent  In  addition  to  this,  the  facts  show 
that  Haverkampf  claimed  that  he  transacted 
business  to  the  amount  of  $36,000  per  annmn, 
BO  that  the  loan  was  not  made  to  bolster  a 
falling  concern,  and  according  to  the  facts 
found,  the  bank  made  the  loan,  secured  by 
the  mortgage,  with  the  utmost  good  faith, 
and  the  mortgage  was  not  promptly  recorded 
because  of  the  confidence  rep<teed  In  Haver- 
kampf and  the  solvency  of  bis  business. 
Tkese  facts  are  not  seriously  disputed,  so 
tbat  the  case  of  Blennerhassett  v.  Sherman, 
inpra,  appears  to  be  Inapplicable. 

The  case  of  Bean  v.  Orr,  182  Fed.  509,  105 
C.  C.  A.  137,  Is  so  nearly  on  all  fours  with 
the  cue  now  under  consideration  that  refer- 
ence will  be  made  at  this  point:  "After  a 
careful  reading  of  the  evidence,  we  are  un- 
able to  find  sufficient  facts  warranting  the 
holding  that  Bean  acted  otherwise  than  in 
the  utmost  good  faith,  or  that  he  was  in  any 
wise  a  party  to  any  intention  to  hinder  and 
delay  or  defraud  any  of  the  creditors  of  the 
Xysor-Cheatham  Mercantile  Company,  or,  at 
the  time  of  advancing  his  money  to  the  said 
company,  he  had  any  suspicion  that  the  same 
company  was  insolvent.  In  fact,  the  case 
ahowB  that  the  very  $4,000  which  Bean  ad- 
vanced on  the  security  in  question  was  full 
consideration  and  was  intended  to  be  used 
and  was  used  to  pay  off  creditors,  and  the 
propriety  and  necessity  of  the  loan  Is  shown 
to  have  been  the  dullness  and  embarrassment 
of  business,  crops  being  short,  collections  poor, 
and  that  the  company  was  presently  unable  to 
dispose  of  Its  gooids.  It  is  true  that  Tysor,  of 
the  Tysor-Cheatham  Mercantile  Company, 
was  a  brother-in-law  of  Bean,  and  Bean  want- 
ed to  help  him,  and  he  testifies  that  he  had 
confidence  that  Tysor  could  and  would  repay 
him;  and  it  Is  also  true,  under  the  drcum- 
atances  fairly  explained  by  Bean,  tbat  his 
mortgage  was  not  recorded  until  some  months 
gnbseqnent  to  its  execution.  It  is  on  these 
lagt-mentloned  circumstances  that  the  referee 
held  that  the  mortgage  was  executed  to  hin- 
der and  delay  creditons,  relying  upon  the 
case  of  Clayton  v.  Exchange  Bank,  121  Fed. 
830,  57  C.  C.  A.  656,  In  which  this  court.  In 
a  case  where  there  was  a  mortgage  upon  a 
stock  of  goods  on  hand  and  to  be  added  to 
by  subsequent  purchases,  and  an  agreement 
to  withhold  the  mortgage  from  the  record 
for  the  purpose  of  aiding  the  credit  of  the 
mortgagor,  and  the  mortgage  was  withheld 
from  record  imtU  the  mortgagor  decided  to 
take  the  benefit  of  the  bankruptcy  act,  and 
There  there  were  other  circumstances  point- 
ing to  fraud,  held  stressing  the  withholding 
from  record,  that  the  mortgage  was  fraudu- 
lent under  Georgia  law,  as  made  to  hinder 
■nd  defraud  creditors.  Here  the  mortgage  is 
on  real  estate,  and  the  evidence  shows  at 
>>eBt  Mily  suspicion  tbat  fraud  was  Intended 


by  either  party  to  It,  while  Bean,  the  mort- 
gagee, so  far  as  such  showtag  can  be  made^ 
vindicates  himself  of  all  frand  or  intention 
to  defraud  or  to  aid  to  defraud.  Neglecting 
to  promptly  record  a  mortgage  is  not  in  it- 
self fraudulent  as  against  other  creditors, 
and  it  is  not  made  fraudulent  by  the  addi- 
tional fact  that  brothers-in-law  are  adverse 
parties  to  the  mortgagei." 

From  tids  cafse  it  Is  clear  that  the  mere 
fbct  of  a  failure  to  promptly  record  a  mort- 
gage will  not  authorize  a  holding  that  the 
mortgage  is  fraudulent  as  to  creditors.  There 
must  be  something  more  than  this.  The  case 
from  Georgia  referred  to  in  the  above  quo^ 
tatlon  Is  Instructive  upon  this  point  and  is 
one  of  the  cases  relied  upon  by  appellant's 
counsel.  There  were  no  fraudulent  repre- 
sentations or  acts  attributable  to  the  bank 
or  its  officers,  as  the  court  declared  in  Its 
eleventh  finding  of  fact. 

In  the  case  of  In  re  Hunt  (D.  C.)  139  Fed. 
283,  the  court  said:  "But  while  the  court 
may  have  its  snspicions  tbat  such  was  the 
fact.  It  Is  not  therefore  at  liberty  to  so  find 
or  hold,  even  if  those  suspicions  are  Justified 
by  and  grow  out  of  the  evidence.  Fraud 
must  be  proved.  It  may  be  inferred  from 
facts  established  by  competent  proof,  but 
the  infei«nce  of  fraud  cannot  legally  be 
drawn  and  is  not  Justifiable  when  the  infer- 
ence of  innoconce  is  Just  as  consistent  with 
the  facts.  I  cannot  find  from  this  evidence 
that  the  failure  to  record  the  mortgage  was 
accompanied  by  such  acts  on  the  part  of 
the  mortgagee  or  of  its  agents  that  a  fictitious 
credit  was  given  to  Hunt,  now  the  bankrupt, 
or  that  the  acts  of  the  defendant  induced 
any  creditor  to  forego  any  right  The  de- 
fendant Is  not  estopped  from  asserting  the 
mortgage."  In  re  Shirley,  112  Fed.  301,  50 
C.  C.  A.  252.  In  this  case  the  court  discussed 
the  effect  of  an  unrecorded  mortgage  as  to 
creditors  under  a  statute  in  Ohio,  declaring 
such  instrument  void.  Tha  court  said,  in 
part:  "A  creditor  which  was  selling  goods 
to  its  debtor  took  a  chattel  mortgage  to  se- 
cure his  past  indebtedness,  but  agreed,  at 
the  instance  and  request  of  the  debtor,  to 
withhold  such  mortgage  from  record  so  long 
as  he  should  pay  a  certain  sum  per  month 
and  should  pay  cash  for  subsequent  pur- 
chases. The  creditor  supposed  that  it  was 
furnishing  the  debtor  with  practically  all 
the  goods  he  purchased,  and  there  was  no 
actual  fraudulent  Intent  Held  that,  under 
such  circumstances,  the  mortgagee  was  not 
estopped  from  subsequently  filing  its  mort- 
gage and  asserting  its  lien  thereunder  from 
that  date  upon  the  property  other  than  the 
mortgagor's  stock  as  against  other  creditors 
who  had  in  the  meantime  sold  goods  to  him, 
without  the  mortgagee's  knowledge." 

In  the  present  ease,  therefore,  to  hold  that 
there  was  legal  fraud.  It  would  be  necessary 
to  predicate  this  upon  the  fact  that  the  mort- 
gage was  not  recorded  for  about  one  month 
after  the  officers  of  the  bank  became  aware 
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of  tbe  fact  that  Harerkanipf  bad  purchased 
goods  and 'failed  to  pay  for  them,  in  violation 
of  bis  agreement  with  the  bank.  Until  this 
time  all  tbe  testimou}*  and  circumstances 
tend  to  show  that  tbe  officers  of  the  bank 
regarded  the  bank  as  tbe  sole  creditor  of 
Ilaverkampf.  It  is  true  that  tbe  mortgage 
was  not  recorded  for  about  two  years  after 
its  execution;  but,  having  been  given  for  full 
cash  cousideration,  not  In  contemplation  of 
insolvency,  but  for  the  sole  purpose  of  en- 
abling Ilaverkampf  to  pay  his  entire  indebt- 
edness, together  with  an  agreement  that  no 
new  Indebtedness  of  any  consequence  should 
be  incurred  by  him,  without  any  agreement 
that  the  mortgage  should  not  be  recorded 
and  with  no  evidence  whatever  of  efforts  on 
the  part  of  the  bank  or  Its  officers  to  induce 
the  extention  of  credit  to  Ilaverkampf,  we 
are  of  the  opinion  that  this  case  is  not  gov- 
erned by  tbe  doctrine  announced  in  the  cases 
relied  uiwn  by  the  appellant,  but  is  within 
the  law  as  laid  down  In  the  cases  last  above 
referred  to.  If  so,  the  bank  should  not  be 
barred  or  postponed  from  enforcing  its  lien. 

Judgments  for  sums  aggregating  about  $1,- 
000  were  rendered  against  the  defendant 
Haverkampf,  on  tbe  same  day  on  which  be 
was  adjudicated  a  bankrupt;  but  whether  the 
Judgments  were  rendered  prior  to  tbe  ad- 
judication is  not  made  clear.  However,  tbe 
mortgage,  having  been  recorded  January  9, 
1907,  and  the  Judgments  rendered  May  27, 
1907,  the  mortgage  was  a  prior  lien.  All 
other  creditors  of  the  bankrupt  were  gener- 
al, and  not  lien  creditors.  That  the  trustee 
in  bankruptcy  stands  in  the  shoes  of  the 
bankrupt,  and  that  his  rights  are  similar, 
is  settled  by  numerous  authorities.  York 
Mfg.  Co.  V.  Cassell,  201  U.  S.  353,  26  Sup. 
Ct.  481,  50  L.  Ed.  782;  Humphrey  v.  Tatman, 
198  U.  S.  95,  25  Sup.  Ct.  567,  49  L.  Ed.  956; 
In  re  Economical  Printing  Co.,  110  Fed.  514, 
48  C.  C.  A.  133;  Security  Warehousing  Co. 
V.  Hand,  206  U.  S.  424,  27  Sup.  Ct  720,  51 
L.  Ed.  1117;  Hewitt  v.  Berlin  Machine 
Works,  194  U.  S.  302,  24  Sup.  Ct.  690,  48  L. 
Ed.  986. 

That  a  mortgage,  valid  under  state  law 
made  before  the  four  months'  period,  is 
valid  as  against  the  trustee  of  the  mortgagor, 
is  also  declared  by  tbe  above  authorities. 
The  mortgage  in  this  ca.se,  having  been  both 
executed  and  recorded  more  than  four  months 
prior  to  the  filing  of  tbe  petition  in  bank- 
ruptcy, Its  lien  would  be  valid  under  the 
bankrupt  law,  and  creditors  represented  by 
the  trustee  have  no  prior  and  subsisting  lien. 

From  these  conclusions  it  follows  that  the 
judgment  of  tbe  court  below  should  be  af- 
firmed, with  costs.    It  Is  so  ordered. 

POPE,  C.  J.,  and  PARKER,  MECHEM, 
WRIGHT,  and  ROBERTS,  JJ.,  concur.  AB- 
BOTT. J.,  having  tried  the  case,  did  not  par- 
ticipate. 


(MN.H.  302) 
DI  PALMA  et  al.  r.  WEINMAN  et  at 

(Supreme   Court   of   New   Mexico.     Aug.   26, 
.     1011.     Rehearing  Denied  Dec.  1,  1911.) 

(Syllahui  by  the  Court.) 

1.  Landlokd  and  Tenant  (S  l.SO*)— Dis- 
turbance OF  POSSESSrON  OF  TENANT — EVI- 
DENCE OP  Damages. 

I'lalutiffs,  lessees  of  defendant  Weinman. 
were  compelled,  by  the  tortious  acts  of  de- 
fendants, to  abandon  Weinman's  building,  in 
which  they  were  carrying  on  a  retail  drug 
trade,  and  for  the  remainder  of  the  term  of 
their  lease  continued  their  business  in  less  de- 
sirable locations.  They  proved  a  loss  in  aver- 
age daily,  weekly,  and  monthly  sales,  that  their 
percentage  of  profits  was  40  per  cent,  in  gross 
sales,  and  the  monthly  expense  of  carrying  on 
the  business  in  each  place. 

Held  that,  where  damages  are  claimed  for 
loss  of  sales  of  goods,  it  was  not  necessary 
for  claimants  to  introduce  evidence  as  to  (a) 
the  amount  of  stock  they  carried,  (b)  the  ac- 
comits  of  the  individual  partners,  (c)  the 
amount  of  capital  invested,  or  (d)  to  produce 
books  from  which  a  bookkeeper  could  ascertain 
the  percentage  of  profits  realized  from  the 
business. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Dec.  Dig.  §  ISO.*] 

2.  Landlobd  and  Tenant  (8  180*)  —  Dis- 
turbance OF  Possession  of  Tenant — Evi- 
dence OF  Damages. 

The  plaintiffs  were  damaged  by  being  de- 
prived of  an  opportunity  to  sell  goods.  Their 
loss  was  tbe  net  profits  they  would  have  made 
on  such  sales. 

Held,  that  it  was  immaterial  whether  plain- 
tiffs' business  was,  on  the  whole,  profitable  or 
unprofitable. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Dec.  Deg.  §  180.*] 

3.  Evidence  (S  474*)— Opinion  Evidence- 
Special  Knowledge  as  to  Subject-Mat- 

TEB. 

One  of  the  plaintiffs  testified  that  he  had 
been  a  pharmacist  for  35  years,  for  over  30 
years  had  been  engaged  in  that  profession  in 
Albuquerque,  and  that  plaintiffs  had  been  in 
the  retail  drug  business  for  16  years,  and  that 
he  knew  how  much  gross  profits  plaintiffs 
made  on  the  goods  they  sold. 

Held,  that  the  witness  was  competent  to 
testify  what  the  gross  profits  of  the  business 
were. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  2W6-2219:    Dec.  Dig.  $  474.*] 

4.  Evidence  (|  157*)— Oral  Evidence— Ex- 
istence OP  Better  Evidence. 

One  of  the  plaiutifTs  testified,  as  to  the 
monthly  expenses  of  the  business,  that  they 
kept  no  account  of  the  expenses,  but  that  he 
could  state  the  same  from  memory. 

Held  that,  in  tbe  absence  of  any  record  of 
the  items  of  expense,  the  witness  was  compe- 
tent to  state  from  memory  the  expenses  of 
the  business. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  $$  4«i0-470;    Dec.  Dig.  f  157.*] 

5.  Evidence  (§  354*)— Documentary  Evi- 
dence—Cash  hook. 

I'laintiffs  introduced  in  evidence  a  cash- 
book  containing  an  account  of  their  monthly 
cash  receipts  during  the  term  of  the  Weinman 
lease,  and  one  of  the  plaintiffs  was  allowed  to 
testify  from  said  book  as  to  plaintiffs'  casli 
sales.  It  was  insisted  by  defendants  that  the 
book  was  not  competent,  because  plaintiffs  had 
been  in  business  in  Albutiuerque  for  a  number 
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of  years  before  they  leased  the  Weinman  build- 
ing, and  the  receipts  included  collections  for 
sales  made  by  plaintiffs  prior  to  their  occupan- 
cy of   the  Weinman   building. 

Hrld,  that  this  fact  did  not  destroy  the  evi- 
dentiary value  of  the  booli,  for  the  reason  that 
if  the  receipts,  during  the  occupancy  of  the 
Weinman  building,  were  increased  by  an  un- 
known amount,  and  the  receipts  thereafter  un- 
til the  end  of  the  term  of  the  Weinman  lease 
were  increased  by  a  like  amount,  the  difference 
—the  object  of  the  inquiry — would  not  be  af- 
fected. 

(Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1432-1483;   Dec.  Dig.  J  354.*] 

6.  Evidence  (§  178*)— Best  and  Secondabt 
Evidence— Destruction  of  Obiginals. 

The  defendants  insist  that  the  plaintiffs 
shonld  not  have  been  allowed  to  put  in  the 
testimony  they  did.  as  to  loss  of  profits,  be- 
cause it  appeared  that  the  plaintiff  Ruppe,  af- 
ter the  cause  of  action  had  accrued,  voluntari- 
ly destroyed  plaintiffs'  invoices,  checkbooks, 
canceled  checks,  and  bank  passbook.  The  ev- 
idence examined,  and  held,  that  no  error  was 
committed,  because  the  destruction  of  the  in- 
voices, etc..  was  compatible  with  good  faith  on 
the  part  of  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  f§  580-594;   Dec.  Dig.  $  178.*] 

7.  Evidence  (§  474*)— Appeal  and  Error 
(S  992*)— Opinion  Evidence— Knowledge 
as  to  Subject-Matteb— Review  op  Ques- 
tions OF  Fact. 

The  plaintiff  Ruppe,  over  the  objection  of 
the  defendants,  was  permitted  to  testify  as  to 
the  relative  desirability,  for  trade  purposes,  of 
the  Weinman  building  and  the  locations  to 
which  plaintiffs  removed. 

BeUl,  that  the  witness'  use  and  occupation 
of  the  buildings  qnalUied  him  to  testify  (fol- 
lowing Union  Pacific  Ry.  v.  Lucas,  136  Fed. 
374,  69  C.  C.  A.  218),  and  that  the  question 
as  to  whether  the  witness  was  qualified  to 
give  his  opinion  was  for  the  trial  judge  to 
determine,  and  his  decision,  not  being  clear- 
ly erroneous  as  a  matter  of  law,  will  not  be 
disturbed.  Following  Rtillwell  &  B.  Mfg.  Co. 
v.  Phelps,  130  U.  S.  520,  9  Sup.  Ct.  601,  32 
L.  Ed.  lOS."?. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  IS  2196-2219:  Dec.  Dig.  |  474  ;♦  Ap- 
peal and  Error,  Cent.  Dig.  |  3850;  Dec.  Dig. 
i  992.*] 

8.  Appeal  and  Ebrob  (S  1048*)— Review- 
Harmless  Ebrob— Admission  of  Evidence. 

Plaintiffs  were  permitted,  over  objection 
of  defendants,  to  ask  a  witness  if  he  had  not. 
prior  to  the  commencement  of  the  excavation 
which  caused  the  plaintiffs'  damage,  drawn 
plana  for  a  building  to  cover  Weinman's  lot. 
Though  the  answer  of  the  witness  was  favor- 
able to  defendants,  they  complain  that  the 
court  committed  error  in  allowing  the  question 
to  be  asked,  because  it  showed  a  drliberate 
purpose  on  the  part  of  plaintiffs  to  injure  de- 
fendants by  showing  that  they  caused  the  dam- 
age intentionally.  Held,  no  error  was  commit- 
ted, because: 

(a)  Even  if  the  question  was  improper,  it 
was  rendered  harmless  by  the  witness'  an- 
swer;   and 

<b)  The  verdict  does  not  show  but  that  the 
jury  gave  plaintiffs  a  verdict  for  compensatory 
damages  only. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4158;   Dec.  Dig.  |  104a*] 

9.  TBiAL  (S  358*)— Verdict— Inconsistent 
Findings. 

Special  questions  were  put  to  the  jury, 
and  the  answers  made  to  them  were  inconsist- 


ent. Held  that,  where  special  findings  are 
inconsistent,  they  neutralize  each  other,  and 
the  general  verdict  controls. 

[Ed.  Note, — For  other  cases,  see  Trial,  Cent. 
Dig.  I  856;    Dec.  Dig.  $  ms.*] 

10.  Trial    (|    334*)—Vebdict— Designation 
OF  Amount. 

The  jury  brought  a  verdict  in  favor  of 
plaintiffs  and  assessing  "their  damages  at  five 
thousand  dollars,  at  six  per  cent,  interest." 
Held,  that  the  verdict  was  ambiguous,  and  that 
the  court  committed  no  error  in  ordering  the 
jury  to  retire  and  bring  in  another  verdict. 

[Kd.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §  785;    Dec.  Dig.  §  334.*] 

11.  Instructions— Ambiguous  Verdict. 
The  instructions  of  the  court  to  the  jury, 

upon  their  bringing  in  an  ambiguous  verdict, 
examined,  and  held  not  to  have  invited  the  ju- 
ry to  add  to  their  verdict. 

12.  Appeal  and  Ebbob  (§  227*)— Questions 
in  Lower  Court— Duty  of  Appellant. 

Defendants  complain  of  the  refusal  of  the 
trial  judge  to  send  the  books  introduced  in 
evidence. 

Held,  that  the  defendants  should  have  taken 
such  steps  as  the  law  provides  for  having  the 
books  sent  up. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  227.*] 

13.  Sufficiency  op  Proofs— Damages. 
The  proof  offered  by  plaintiffs  of  loss  on 

account  of  damage  to  goods  is  no  stronger 
than  that  offered  at  the  previous  trial,  and 
should  have  been  excluded.  15  N.  M.  68,  103 
Pac.  782,  24  L.  B.  A.  (N.  S.)  423. 

(Additional  Byllal)u»  hy  Editorial  Staff.) 

14.  Tbial    (§    339*)— Vebdict— Amendment^ 
Instructions, 

Where  the  jury  filed  a  verdict  assessing 
damages  at  "J5.000,  at  six  per  cent,  interest," 
an  instruction  that,  if  by  the  verdict  the  jury 
meant  that  interest  up  to  the  time  of  trial 
should  be  added  to  the  sum  of  $5,000,  the 
jury  should  determine  the  amount  and  add  it 
to  whatever  other  sum  they  might  find,  and  if 
it  is  not  the  intention  to  add  any  interest  up 
to  the  time  of  trial  the  meaning  should  be 
made  clear  by  the  verdict,  was  not  objection- 
able, as  inviting  the  jury  to  add  to  their  ver- 
dict against  defendants. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  |§  791-794;   Dec.  Dig.  {  339.*] 

Appeal  from  District  Court,  Bernalillo 
Couuty;   before  Justice  Abbott. 

Action  by  Richard  Dl  Palma  and  others 
against  J.  A.  Weinman  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
AflSrmed  on  condition. 

The  apjiellees,  hereinafter  styled  the  plain- 
tiffs, brought  this  suit  against  the  appellants, 
hereinafter  styled  the  defendants,  to  recover 
$10,000  as  damages  on  account  of  the  falling 
of  a  wall  and  the  consequent  destruction  of 
part  of  plaintiffs'  stock  of  drugs  and  mer- 
chandise and  their  enforced  removal  to  an- 
other building.  From  a  judgment  of  $7,738, 
based  on  the  verdict  for  that  amount  by  a 
jury,  the  defendants  bring  this  appeal. 

Neill  B.  Field,  for  appellant  Barnett  Ed- 
ward A.  Mann,  for  appellant  Weinman.  Mar- 
ron  &  Wood  and  A.  B.  McMUlen,  for  appel- 
lees. 


*For  other  caaeg  see  same  topic  and  section  NUMBER  In  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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MECHEM,  X  (after  stating  the  facte  as 
above).  This  is  tlie  third  time  this  case  has 
been  before  this  court.  Di  Palnia  v.  Wein- 
man, 13  N.  M.  226,  82  Pac.  360;  Id.,  15  N. 
M.  68,  103  Pac.  782,  24  L.  B.  A.  (X.  S.)  423. 
The  case  was  reversed  the  last  time  because 
of  a  lack  of  evidence  to  prove  loss  of  net 
profits,  loss  on  damaged  goods,  and  for  an 
erroneous  instruction  as  to  Interest.  15  N. 
M.  68,  103  Pac.  782,  24  L.  R.  A.  (N.  S.)  423. 

1.  On  the  question  of  lack  of  evidence  to 
establish  loss  of  profits,  this  court  said: 
"There  is,  however,  no  evidence  of  loss  of 
profits,  except  the  bald  statement  of  the  wit- 
ness Buppe  as  to  the  net  profits  per  month 
during  the  time  he  occupied  the  Weinman 
building  premises,  and  at  the  location  to 
which  he  removed  his  stock  after  the  wall 
felL  True  the  record  shows  that  he  referred 
to  some  memoranda  to  refresh  his  memory; 
but  it  nowhere  appears  what  the  memoran- 
dum was,  nor  when  or  by  whom  It  was  made; 
nor  does  he  state  that  he  knows,  or  even  be- 
lieves, it  to  be  correct.  This  being  the  truth. 
It  was  error  to  submit  the  question  of  loss  of 
proflta  to  the  Jury;  there  being  no  sufficient 
evidence  to  sustain  a  verdict  for  such  loss." 

At  tbe  trial  from  which  this  appeal  Is  tak- 
en, the  witness  Ruppe  produced  a  cashbook, 
several  daybooks,  a  soda  fountain  book,  and 
a  ledger,  kept  by  plaintiffs  in  tbe  regular 
course  of  their  business,  and  from  these 
books,  and  especially  from  the  cashbook,  the 
plaintiff  Ruppe  stated  what  were  tbe  cash 
receipts  of  the  business  of  plaintiffs  for  6% 
months  they  occupied  the  Weinman  building, 
and  for  the  remainder  of  the  term  of  their 
lease  from  Weinman,  in  the  locations  to 
which  they  were  compelled  to  move.  The 
witness  Ruppe  testified  that  he  had  been  a 
pharmacist  for  35  years  and  for  over  30  years 
had  been  engaged  in  ttiat  profession  in  Albu- 
querque, and  that  he  and  Dl  Palma  had  been 
partners  In  the  retail  drag  business  there 
since  1894.  In  reply  to  a  question  as  to  what 
his  gross  proflto  on  sales  in  tbe  retail  drug 
business  had  been,  he  said:  "A  good  many  of 
the  medicines  came  with  tbe  price  marked 
thereon;  others  we  figured  tbe  cost,  and  what 
they  were  worth  at  retail  is  marked  thereon. 
Prescriptions  are  compounded,  and  the  profit 
is  figured  on  the  drugs  and  the  time  used  in 
preparing  the  same.  Certain  goods,  such  as 
sundries  and  articles  of  luxury,  are  generally 
figured  at  a  percentage  ranging  from  50  to 
100  per  cent.  Prescription  compounding 
must  bring  more  than  100  per  cent.  Patent 
medicine  profits  range  all  the  way  from  25 
to  35  per  cent.  In  my  experience  as  a  drug- 
gist. In  figuring  profite  that  I  have  made  in 
my  business,  I  figure  that  my  business  pro- 
duced me  on  the  average  of  40  per  cent, 
gross."  As  to  the  monthly  expenses  of  the 
business,  the  wltnes.s  testified  the  plaintiffs' 
expenses  were  f434  per  month.  This  he  stat- 
ed from  memory,  and  ou  cross-examination 
said  that  he  had  no  record  of  any  kind  of 


the  monthly  expenses,  but  could  and  did  state 
the  same  from  memory  solely. 

The  defendants  claim  that  these  books,  for 
various  reasons,  furnish  no  basis  for  an  in- 
telligent estimate  of  profits  derived  from  the 
business,  and  cannot  possibly  corroborate  the 
testimony  of  the  witness.  Their  reasons  are 
(a)  the  books  contain  no  stock  account;  (b) 
they  contain  no  account  of  Richard  Dl  Pal- 
ma and  B.  Buppe,  as  partners ;  (c)  they  con- 
tain no  showing  of  the  amount  of  capital  in- 
vested; (d)  they  contain  no  account  from 
which  a  bookkeeper  could  ascertain  the  per 
cent,  of  profits  realized;  (e)  or  how  much 
merchandise  was  bought;  (f)  nor  what  the  ex- 
pense of  conducting  the  business  was. 

[1]  2.  It  would  seem  that  with  respect  to 
a  case  of  this  kind,  where  the  injury  sought 
to  be  compensated  was  a  loss  of  profits, 
which  flowed  from  but  one  fact,  1.  e.,  diminu- 
tion of  the  sales  of  a  retail  merchant,  that 
it  was  first  in  order  to  show  that  there  was 
such  diminution  in  sales.  In  this  case,  sudi 
diminution  was  established  beyond  a  doubt. 
Then  the  next  question  presenting  itself  was: 
What  profit  did  the  merchant  lose  because  of 
such  diminution  In  sales;  that  is,  net  prof- 
its? 

In  the  case  of  Foster  v.  Goddard,  9  Fed. 
Cas.  4,970,  it  was  said:  "Net  profits  may  be 
defined  to  be  the  gain  made  by  the  merchant 
in  buying  and  selling  goods,  after  paying  all 
costs  and  charges  of  transacting  his  busi- 
ness." If  plaintiffs'  sales  In  the  Weinman 
building  amounted  to  so  much  per  month, 
and  they  made  a  profit  of  40  per  cent  on  the 
amount  of  such  sales,  and  their  monthly  ex- 
penses of  conducting  their  business  amount- 
ed to  so  much,  from  these  facts  the  amount 
of  net  profit  made  would  be  a  mere  matter 
of  calculation;  and  If,  after  the  plaintiffs  re- 
moved from  the  Weinman  building,  their 
average  monthly  sales  were  shown  to  be  so 
much,  on  which  their  proflta  were  40  per 
cent.,  and  their  monthly  expenses  of  conduct- 
ing the  business  was  shown  to  be  so  much, 
then  their  monthly  net  profit  in  the  other 
buildings  could  be  ascertained,  and,  tbe 
monthly  net  profit  in  the  Weinman  building 
exceeding  that  resulting  from  carrying  on 
tbe  same  business  in  the  other  buildings, 
such  difference,  multiplied  by  the  number  of 
months  remaining  in  the  lease  with  Wein- 
man, would  give  the  loss  of  net  profits  suffer- 
ed by  plaintiffs,  for  which  they  sue.  The 
factors  necessary  to  be  established  were 
amount  of  sales,  gross  profits  on  sales,  and 
expense  of  carrying  on  the  business.  These 
being  established  by  competent  evidence,  the 
Jury  could  estimate  with  reasonable  certain- 
ty what  loss,  if  any,  was  suffered  by  plain- 
tiffs. It  follows,  then,  that  the  amount  of 
capital  invested,  the  amount  of  stock  on 
hand,  or  invoice  of  stock  purchased  during 
the  period,  or  the  account  between  the  in- 
dividual partners,  or  the  ledger  accounts, 
from  which  a  bookkeeper  might  have  drawn 
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a  statement  of  the  condition  of  the  firm, 
thoagh .  they  might  have  been  of  some  aid, 
yet  were  not  so  necessary  that,  without  them, 
the  matter  sought  to  be  established  could  not 
be  shown  by  other  competent  evidence. 

In  the  case  of  Shepard  v.  Milwaukee  Gas 
Light  Company,  15  Wis.  349,  82  Am.  Dec. 
679,  on  the  point  of  how  damages  on  account 
of  loss  of  profits  should  be  estimated,  it  is 
said:  "And  it  seems  to  me  that  the  profits  of 
an  established  business  are  quite  as  capable 
of  being  ascertained  with  reasonable  certain- 
ty as  the  profits  to  arise  from  a  single  con- 
tract or  adventure.  There  is,  in  the  case  of 
snch  business,  the  experience  of  the  past  to 
serve  as  a  test  And  the  rule  suggested  by 
Jarvls.  V.  J.,  in  Fleeter  t.  Tayleur,  33  Eng. 
'L.  A  Sq.  187,  that  the  damages  should  be 
estimated  'according  to  the  average  percent- 
age of  naercantile  profits,'  could  readily  be  ap- 
plied, and  would  seem  Just  and  reasonable." 

And  the  conrt,  in  the  same  case,  speaking 
further  on  the  same  point,  said:  "It  is  well 
established  that  an  action  exists  in  many 
cases  for  an  injury  to  a  person's  trade.  Ac- 
tions for  slandering  one  In  his  trade  or  pro- 
fession are  of  this  character;  and  the  dam- 
ages are  based  upon  the  assumption  that 
such  slander  injures  the  party's  business  by 
diminishing  it.  But  how  does  that  damage 
him?  Clearly  only  by  depriving  him  of  the 
profits  he  would  have  made  by  the  business, 
of  wlilch  he  had  been  wrongfully  deprived. 
So,  also,  of  private  actions  for  a  nuisance; 
the  only  Injury  t>eing  a  diminution  of  the 
plaintiff's  business.  *  *  *  In  Marquart 
V.  I^  Farge,  6  Duer  [N.  Y.l  569,  the  defend- 
ant had  wrongfully  broken  up  the  plalutUC's 
business  in  a  restaurant  The  plaintiff  gave 
evidence  of  the  extent  of  his  business,  "and 
tlut  one-half  of  the  receipts  were  profit' 
TIte  conrt  held  that  the  evidence  was  admis- 
sible. It  said:  'Now,  it  was  certainly  com- 
petent to  prove  in  some  way  the  nature  and 
extent  of  this  injury,  and  the  value  of  the 
business  was  a  proper  subject  of  estimate  for 
the  Jury."  They  then  said:  'It  may  be  that 
the  calculation  of  possible  or  probable  prof- 
Its  In  view  of  the  ordinary  uncertainties  of 
business,  would  not  be  allowable.'  If  by  this 
the  conrt  meant  to  exclude  all  consideration 
of  the  profits  that  would  have  resulted  to  the 
plaintiff  according  to  ordinary  course  of  bnsl- 
nees  It  seems  to  me  repugnant  to  what  had 
prevlonsly  been  expressly  allowed.  They  had 
allowed  evidence  of  what  the  profits  bad  been; 
they  had  said  that  the  Jury  must  estimate 
the  value  of  the  business,  'in  arriving  at  the 
amount  of  the  damages.'  Now  I  think  it  is 
impossible  for  any  Judge  or  Jury  to  do  this 
without  considering  the  profits  of  that  busi- 
ness." 

W  V'or  the  purposes  of  this  case  only.  It 
may  be  said  that  the  plaintifTs  being  dam- 
aged solely  by  being  deprived  of  an  oppor- 
tunity to  sell  goods,  they  were  then  damaged 
to  the  extent  of  the  net  profits  they  would 


have  made  on  the  lost  sales;  therefore  It  was 
Immaterial  whether,  on  the  whole  venture, 
plaintiffs  were  making  money  or  not;  for. 
suppose  they  were,  on  account  of  a  large 
stock  of  shelf-worn  goods,  or  more  capital 
Invested  than  necessary,  or  because  they 
were  operating  to  «uch  an  extent  on  borrow- 
ed money,  making  but  a  small  margin  of  ul- 
timate gain,  yet  surely  tbey  were  damaged 
to  the  full  amount  of  their  net  profits  on  the 
sales  they  lost  by  defendants'  trespass.  If, 
by  reason  of  any  of  the  causes  above  stated, 
plaintiffs  were  conducting  the  business  on  the 
whole  at  an  actual  loss,  could  defendants  be 
heard  to  say:  "True,  by  our  tortious  act 
we  have  caused  you  to  lose  sales  of  the  goods, 
on  which  goods  you  would  have  made  a  prof- 
It,  but  because  your  business  was  a  non- 
profitable  one  you  liave  not  been  damaged." 
All  that  was  required  in  this  case  was  to 
prove  profits  for  a  few  months  anterior  to 
the  destruction  of  the  building,  and  for  the 
remainder  of  the  term  of  the  lease  with. 
Weinman,  with  reasonable  certainty.  15  N. 
M.  68,  103  Pac.  782,  24  L.  R.  A.  (S.  S.)  423. 
The  witnesses'  testimony  from  the  books  was 
competent  and  admissible,  and,  if  the  Jury 
believed  it  sufllcient  to  sustain  the  verdict 

In  his  brief  filed  in  this  case  the  last  time 
it  was  before  the  court  (15  N.  M.  68,  103  Pac. 
782,  24  L.  R.  A.  [N.  S.]  423),  the  eminent 
counsel  for  the  defendant  Barnett  criticised 
the  evidence  of  that  trial  as  follows:  "The 
witness  Ruppe,  who  was  the  only  witness  as 
to  the  damages,  was  allowed  to  state 
•  •  •  what  were  the  net  profits  of  the 
business,  without  showing  the  amount  of 
daily,  weekly,  or  monthly  sales,  in  the  build- 
ing before  the  accident,  or  the  amount  of 
like  sales  In  the  building  to  which  they  re- 
moved or  what  percentage  of  profit  was  usu- 
al In  the  trade,  or,  indeed,  any  tangible  fact 
which  defendants  could  by  any  possibility 
disprove."  This  view  was  adopted  by  the 
court,  and  plaintiffs  have,  in  our  opinion, 
met  this  criticism  by  showing  their  daily, 
monthly  sales,  both  before  and  after  their 
enforced  removal,  the  percentage  of  profit 
they  made  in  that  trade,  and  many  tangible 
facts  which  the  defendants  might  If  untrue* 
have  disproved. 

The  case  of  Central  Coal  &  Coke  Co.  t. 
Hartman,  111  Fed.  96,  102,  49  C.  C.  A.  244,  Is 
not  in  point  here,  because  the  testimony  In 
that  case  consisted  of  the  unsupported  nak- 
ed statement  of  a  witness  about  a  transac- 
tion, without  producing  any  letters,  books, 
checks  or  other  data  to  support  it,  and  for 
that  reason  the  court  held  that  such  testi- 
mony ought  not  to  be  the  foundation  of  a 
Judgment  in  a  case  where  the  parties  had 
books,  letters,  etc.  Edward  v.  Bates  County 
(C.  C.)  117  Fed.  540. 

Neither  is  the  case  of  The  Conqueror,  166 
V.  S.  116,  17  Sup.  Ct.  510,  41  T^  Ed.  937,  In 
point  It  did  not  turn  on  the  competency  of 
the  evidence  offered  of  opinions  of  witnesses 
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as  to  the  loss  of  profits,  but  on  the  weight  of 
the  evidence.  The  court  says  of  the  witness- 
es' testimony  that:  "Their  testimony  falls  far 
short  of  establishing  such  a  case  of  loss  of 
profits  as  entitled  the  libelant  to  recover  thig 
large  sum  for  the  detention  of  his  yacht." 
And,  also,  in  that  case  It  was  shown  that  the 
yacht  In  question  was  purchased  by  her  own- 
er for  his  own  pleasure,  and  that  there  was 
no  definite  evidence  tending  to  show  that 
he  bought  her  for  hire,  or  would  have  leased 
her,  if  he  had  been  able  to  do  so,  for  any 
sum. 

[4]  3.  As  to  the  objection  that  there  was 
no  record  of  the  expenses  of  the  business,  It 
may  be  said,  we  think,  that  such  items,  being 
regular  In  occurrence,  more  or  less  certain 
In  amount,  and,  when  sworn  to,  so  easily  test- 
ed upon  cross-examination,  as  to  the  items 
contained  In  amount  testified  to,  that  the 
witness  Ruppe  could  well  state  the  total 
amount,  and  that  It  was  competent.  To  hold 
otherwise  would  be  tantamount  to  saying 
that  the  failure  of  a  merchant,  under  such 
circumstances,  to  keep  a  regular  set  of 
books  would  deprive  him  of  a  remedy  that 
the  law  gave  him. 

[8]  4.  As  to  the  objection  to  the  evidence  as 
to  the  gross  profits,  the  witness  did  not  tes- 
tify as  to  an  opinion,  but  as  to  a  fact  within 
his  knowledge,  1.  e.,  that  the  goods  sold  by 
the  firm  were  sold  at  an  advance  of  40  per 
cent,  above  their  cost  His  evidence  was 
admissible  and  competent,  and  it  was  for  the 
jury  to  say  what  -weight  was  to  be  given  it. 

[{]  5.  It  Is  also  insisted  that  the  monthly 
cash  receipts,  as  shown  in  the  cashbook  in 
evidence,  and  from  which  the  plaintiff  Kup- 
pe  was  allowed  to  state  the  amount  of  cash 
sales,  cannot  throw  any  light  upon  the  prof- 
Its  during  this  period,  because  the  record 
shows  that  plaintifl^s  were  in  the  drug  busi- 
ness in  Albuquerque  for  many  years  before 
they  ever  entered  Into  a  lease  with  Wein- 
man, and  how  much  of  the  gross  receipts 
during  the  period  to  which  Ruppe  testified 
were  for  accounts  collected  on  sales  made 
prior  to  their  entering  into  the  Weinman 
lease  nowhere  appears.  Admitting  this  state- 
ment to  be  true,  yet  It  does  not  destroy  the 
eyidentiary  value  of  the  book,  because,  If 
the  amount  of  the  monthly  net  profits  before 
and  after  the  plaintiffs  left  the  Weinman 
building  would  be  the  same.  If  we  admit 
that,  during  the  occupancy  of  the  Weinman 
building,  of  the  cash  receipts  an  unknown 
per  cent,  was  for  sales  made  prior  thereto, 
we  are  compelled  to  make  the  same  admis- 
sion with  regard  to  the  period  after  the 
plaintiffs  left  the  Weinman  building.  The 
net  profits  in  each  case  being  swelled  the 
same  per  cent.,  the  difference — the  object 
of  this  inquiry — Is  unaffected. 

[6]  6.  The  defendants  insist  that  the  plain- 
tiffs should  not  have  been  allowed  to  put  In 
the  testimony  they  did,  as  to  loss  of  profits, 
because  it  appeared  that  the  witness  Ruppe, 
after  the  cause  of  action  had  accrued,  volun- 


tarily destroyed  plaintiffs'  invoices,  check- 
book, canceled  checks,  and  bank  passbook. 
This  cause  of  action  accrued  June  30,  1902; 
the  complaint  was  filed  August  26,  1902, 
and  this  case  has  been  before  the  trial  court 
for  hearing  four  times  and  before  this  court 
three  times,  and  this  last  hearing  was  more 
than  eight  years  after  the  suit  was  brought. 
The  witness  Ruppe  testified  that  he  did  not 
know  when  the  invoices,  etc.,  were  destroy- 
ed, or  by  whom,  but  admits  that  they  were 
destroyed  by  his  order,  but  that  he  never 
knew  that  they  would  be  required  in  the 
case.  The  question  was  then  for  the  Judge 
to  determine  whether  such  destruction  was 
compatible  with  good  faith  on  the  part  of 
the  plaintiffs.  Ruppe  said  that  it  was  his 
custom  as  invoices,  checks,  etc.,  accumulated 
to  have  them  destroyed  to  get  them  out  of  the 
way.  Prof.  Wigmore  thus  states  that  rule: 
"The  view  now  generally  accepted  is  that  (1)  a 
destruction.  In  the  ordinary  course  of  busi- 
ness, and,  of  course,  a  destruction  by  mis- 
take, is  sufficient  to  allow  the  contents  to 
be  shown,  as  in  other  cases  of  loss;  and  that 
(2)  a  destruction  otherwise  will  equally  suf- 
fice, provided  the  proponent  first  removes,  to 
the  satisfaction  of  the  judge,  any  reasonable 
suspicion  of  fraud."  2  Wigmore,  Evidence, 
§  1108. 

The  case  of  Stnrgls  v.  Clough,  1  Wall. 
269,  17  L.  Ed.  580,  Is  not  in  point,  because 
in  that  case  the  "libelant  withheld  the  best 
evidence  of  his  profits  made  by  his  boat, 
which  would  be  found  In  bis  own  books, 
showing  his  receipts  and  expenditures  be- 
fore the  collision," 

[7]  7.  Counsel  for  the  defendants  assign  er- 
ror to  the  admission  by  the  trial  court  of 
the  testimony  of  the  witness  Ruppe,  as  to 
the  relative  desirability  of  the  places  to 
which  the  plaintiffs  moved,  as  compared  to 
the  Weinman  building.  They  say  that  such 
testimony  was  clearly  opinion,  and  should 
have  been  excluded.  Admitting  that  such 
testimony  was  purely  opinion,  yet  we  still 
think  the  evidence  was  admissible,' in  view 
of  the  fact  that  the  witnes-s  had  lived  In 
Albuquerque  30  years,  during  which  time 
he  was  employed  In  or  conducted  a  drug 
store;  that  he  and  Di  Palma  had  been  In 
business  since  1894  in  Albuquerque,  or  for 
a  period  of  16  years  at  the  date  of  the  trial ; 
and  that  he  had  occupied  all  turee  locations. 
Surely,  if  the  rule  which  requires  those  who 
testify  as  to  the  value  of  real  estate  to 
qualify  themselves  by  proof  of  know^ledge 
of  market  value,  derived  from  sales  and 
purchases,  does  not  apply  to  the  owner  of 
lauds  who  has  purchased  and  used  them 
himself,  because  bis  purchase,  his  ownership, 
and  his  use  qualify  him  to  give  an  esti- 
mate (Union  Pac.  Ry.  v.  I.iucas,  136  Fed. 
374,  60  C.  C.  A.  218),  the  witness  Ruppe  was 
qualified  to  give  an  estimate  of  the  relative 
desirability  of  the  locations  In  question.  In 
any  event,  the  question  as  to  whether  the 
witness   Ruppe   was  qualified    to   give   his 
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opinion  was  for  the  trial  judge  to  determine, 
and  bis  decision,  not  l>eing  clearly  errone- 
ous as  a  matter  of  law,  will  not  be  disturbed. 
Stillwell  &  B.  Mfg.  Ck).  T.  Phelps,  130  V.  S. 
.VJO,  9  Sup.  Ct.  GOl,  32  L.  Ed.  1035. 

11]  8.  The  plaintiffs  were  permitted,  over 
objection,  to  interrogate  the  witness  La 
Driere  as  to  whether  he  had,  prior  to  the 
commencement  of  the  excavation,  drawn 
plans  of  a  building  for  Barnett,  which  was 
intended  to  cover  both  lots.  Though  the 
answer  of  the  witness  was  favorable  to  the 
defendants,  they  complain  that,  even  In  al- 
lowing the  question  to  be  propounded,  the 
court  committed  error,  because  It  showed 
a  deliberate  purpose,  on  the  part  of  the 
plaintiflTs,  to  create  In  the  minds  of  the  jury 
tht"  impression  that,  even  before  the  party 
wall  agreement  was  made,  the  defendants 
contemplated  the  construction  of  a  building 
on  both  these  lots,  and  thus  to  induce  them 
to  infer  that  defendants,  at  that  time,  con- 
templated the  destruction  of  the  building 
occupied  by  plaintiffs;  and  therefore  such 
destruction  was  malicious.  For  the  reasons 
(at  that  the  question,  even  if  proper,  was 
rendered  harmless  by  an  answer  favorable 
to  the  defendants,  and  because  (b)  the  ver- 
dict does  not  show  but  that  the  jury  gave 
plaintiffs  a  verdict  for  compensatory  damage 
only,  this  assignment  of  error  is  held  to  be 
bad. 

[t]  0.  The  following  special  questions  were 
put  to  the  Jury  and  answered,  as  follows: 

Xo.  1.  "Did  the  plaintiffs  have  reasonable 
gronnds  for  apprehension  that  the  wall  of 
tlie  building  occupied  by  them  might  fall 
as  the  result  of  the  excavation  being  made 
on  lot  1?    A.  No,  sir." 

No.  2.  "C!ould  the  plaintiffs  by  the  use  of 
means  reasonably  within  their  reach  have 
protected  themselves  from  damage  by  the 
falling  of  the  wall  of  the  building  occupied 
by  them?    A.  No,  sir." 

No.  3.  "What,  if  anything,  did  the  plain- 
tiflb  do  towards  protecting  themselves  from 
loss  or  damage  to  their  property  by  the  fall- 
ing of  the  wall  of  the  building  occupied  by 
them?    A.  No.  sir." 

No.  4.  "Oaght  tbe  plaintiffs  as  reasonable 
men.  have  anticipated  tbe  fall  of  the  wall  of 
tbe  building  occupied  by  them?    A.  Yes,  sit." 

While,  when  8i)ecial  findings  of  facts  are 
inconsistent  with  the  general  verdict  in  a 
•^se.  tbe  former  shall  control  the  latter,  as 
provided  by  section  2993,  C.  L.  1807,  yet, 
where  the  special  findings  are  themselves 
antagonistic,  as  in  this  case,  they  neutraliise 
each  other,  and  the  general  verdict  controls. 
2  Thomp.  on  Trials,  |2682. 

[II,  141  10.  After  retiring,  the  Jury  brought 
in  the  following  ver41ct:  "We  tbe  jury,  find 
tbe  isones  for  the  plaintiffs,  and  assess  their 
damages  at  $.5,000,  at  C  per  cent.  Interest." 
The  plaintiffs  objected  to  this  verdict,  and 
the  court  gave  the  following  instruction: 
"Uentlemen,    if    by    the   verdict    you    have 


brought  In,  assessing:  the  plaintiffs'  damages 
against  the  drfendants  at  $5,000,  With  «  per 
cent,  interest,  you  mean  that  something- in 
the  nature  of  interest  up  to  the  present  time 
be  added  to  the  sum  of  $6,000  you  name,  you 
shall  determine  the  amount  under  tbe  in- 
structions given  you,  and  it  will  be  a  better 
way  to  add  It  to  whatever  other  sum  you 
may  find,  so  as  to  make  one  total.  If  It  is 
not  your  intention  to  add  anything  In  the 
nature  of  Interest  up  to  the  present  time  to 
said  sum  of  $6,000,  you  should  make  your 
meaning  clear  by  your  verdict  Another 
blank  form  for  verdict  will  be  furnished  you, 
to  be  filled  out  and  returned  as  you  have 
been  instructed."  After  this  charge,  the  jury 
retired,  and  thereafter  brought  in  the  follow- 
ing verdict:  "We,  the  jury,  find  the  Issues 
for  the  plaintiffs,  and  assess  their  damages 
at  $7,738  In  total  amount."  If,  as  asserted 
by  defendants,  the  verdict,  as  originally  re- 
turned, was  not  ambiguous,  but  simply  show- 
ed that  the  jury  found  all  the  damages  which 
plaintiffs  suffered  would  have  been  $5,000 
and  it  was  their  intention  that  that  sum 
should  thereafter  draw  6  per  cent.,  then  the 
addition  of  the  words  "at  6  per  cent  Inter- 
est" meant  nothing,  for  the  judgment  would 
have  drawn  6  per  cent  by  force  of  statute. 
If,  however,  these  words  indicated  that  the 
jury  intended  to  give  the  plaintiffs  interest 
on  their  damagies,  then  they  certainly  were 
ambiguous,  and  the  plaintiffs  had  a  right 
then  and  there  to  have  tbe  verdict  rendered 
c*ertaln. 

[11]  11.  The  question  then  Is,  and  It  Is  rais- 
ed by  counsel  for  defendants,  Did  tbe  court's 
instruction,  as  above  set  forth,  invite  the 
jury  to  add  to  their  verdict  against  the  de- 
fendants? We  do  not  believe  the  instruc- 
tion susceptible  of  any  such  construction. 
The  verdict  as  returned  Included,  above  the 
sum  of  $5,000,  what  would  amount  to  about 
7.15  per  cent  on  the  amount  of  $5,000  from 
the  date  of  the  Injury  to  tbe  rendition  of  the 
verdict. 

[12]  12.  Complaint  is  made  by  defendants 
on  account  of  tbe  refusal  of  the  trial  Judge 
to  send  up  to  this  court  some  of  the  books 
offered  in  evidence.  If  these  books  would 
have  aided  us  In  determining  this  cause,  they 
should  be  here,  and  the  defendants  should 
have  taken  such  steps  as  the  law  provldibs 
for  having  them  sent  up. 

[18]  13.  The  proof  as  to  damaged  goods — 
that  is,  goods  not  entirely  destroyed— should 
have  been  excluded,  as  it  is  no  more  compe- 
tent than  at  the  former  hearing  In  this  case. 
That  was  for  an  item  of  $500. 

Counsel  for  defendants  have  argued  other 
points  in  their  brief  which  we  do  not  deem 
it  necessary  to  discuss,  as  they  have  been 
disposed  of  by  this  court  in  former  opinions. 

If  the  plaintiffs  will  file  a  remittitur  of 
$770,  being  $.jO0  on  account  of  plaintiffs' 
claim  of  that  amount  for  damaged  goods  and 
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$270  InteroBt  tbereon,  tbe  Judgment  of  tbe 
lower  court  will  be  affirmed;  If  not,  it  will 
be  reversed. 

POPB,  G.  J.,  and  McFIE,  PABKER. 
WRIGHT,  and  ROBERTS,  JJ.,  concur.  AB- 
BOTT, J.,  having  tried  tills  cause  below,  did 
not  participate  in  this  decision. 


FISHER   T.    STONE    A   WEBSTER   ENGI- 
NEERING CORPORATION  et  a! 
(Supreme  Court  of  Washington.    Feb.  8, 1912.) 

MaSTEB    and    SEBVANT     (8    210*)— iNJtJBT    TO 

Sbrvant— Assumption  of  Risk. 

Where  an  employ^,  38  years  of  age,  of 
ordinary  understanding  and  experience,  but 
with  no  experience  in  slashing  brush  and  trees, 
was  employed  to  cut  down  trees,  he  assumed 
tbe  risk  of  injury  by  being  struck  by  trees 
cut  by  him,  though  he  received  no  warning  of 
the  danger. 

[E!d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  61(Mi24;  Dec.  Dig.  { 
219.*] 

Department  2.  Appeal  from  Superior  Court, 
King  County;  Mitchell  Gilliam,  Judge. 

Action  by  F.  U.  Fisher  against  the  Stone  & 
Webster  Engineering  Corporation  and  anoth- 
er. From  a  judgment  for  plaintifT,  defend- 
ants appeal.  Reversed,  and  cause  ordered 
dismissed. 

Farrell,  Kane  &  Stratton,  for  appellants. 
E.  H.  Guie,  for  respondent. 

MOUNT,  J.  The  plaintiff  recovered  a 
judgment  for  personal  injuries.  Tbe  defend- 
ants have  appealed. 

It  appears  that  during  the  summer  of  1909 
the  defendants  were  engaged  in  clearing  the 
brush  and  timber  from  a  right  of  way  for  an 
electric  railway.  The  defendant  A.  Spotts 
was  the  foreman  of  the  engineering  company 
in  charge  of  tbe  work.  The  plaintiff  bad 
been  in  the  employ  of  the  defendants  for 
several  months.  In  the  month  of  September 
of  that  year  be  was  set  to  work  with  a  num- 
ber of  other  men  at  slashing  and  burning 
brush  and  small  trees  upon  the  right  of  way. 
He  had  previously  had  no  experience  In  this 
class  of  work.  On  September  9th,  in  the 
morning,  after  he  had  been  engaged  in  slash- 
ing brush  and  trees  for  two  or  three  days,  he 
felled  a  tree,  about  16  inches  in  diameter  at 
tbe  base,  into  the  right  of  way.  Mr.  Spotts, 
who  happened  to  be  present  at  that  time,  di- 
rected the  plaintiff  to  fall  such  trees  so  that 
they  would  go  out  of  the  right  of  way.  In 
the  afternoon,  while  Mr.  Spotts  was  not 
present,  the  plaintiff  chopped  down  a  tree 
about  10  or  12  inches  in  diameter  at  the  base 
and  about  60  feet  in  height.  This  tree  lean- 
ed toward  the  right  of  way.  Plaintiff  chop- 
ped the  tree  so  that  it  would  fall  out  of  the 
right  of  way.  As  the  tree  fell,  it  struck  up- 
on brush  or  trees  standing  at  the  edge  of  the 


right  of  way,  ao  m  to  cause  the  butt  of  the 
falUng  tree  to  liick  back."  As  the  tree  did 
so,  It  caught  the  plaintifTs  leg  and  injured 
him.  The  negligence  alleged  was  that  the  de- 
fendant "directed  and  caused  the  plaintiff  to 
fall  the  said  tree  into  the  woods  along  said 
right  of  way,  Instend  of  allowing  such  tree 
to  be  felled  into  the  right  of  way,  said  right 
of  way  being  cleared  and  free  from  other 
trees  and  obstructions  at  said  point;  that  the 
natural  slant  of  said  tree  was,  when  cut,  to 
fall  luto  the  said  right  of  way,  which  was  the 
only  safe  and  natural  place  to  fall  such  tree; 
that  plaintiff  obeyed  the  instructions  of  de- 
fendant's foreman,  the  said  A.  Spotts,  and 
cut  said  tree  down  so  that  the  same  fell  in- 
to the  woods  when  cut,  and  struck  another 
tree,  and  the  end  of  the  tree  cut  by  plabitlff 
fell  back  and  struck  plaintiff." 

We  are  satisfied  that  the  trial  court  should 
liave  dismissed  the  case  upon  tbe  defendants' 
motion  for  a  directed  verdict,  made  both  at 
the  close  of  the  plaintiff's  evidence  and  again 
at  the  close  of  the  case.  While  It  was  shown 
that  the  plaintiff  was  inexperienced  in  slash- 
ing brush  and  trees  prior  to  tbe  time  he  be- 
gan such  work  two  or  three  days  prior  to  his 
injury,  be  was  shown  to  be  a  man  34  years 
of  age  and  at  least  of  ordinary  understand- 
ing. In  Aict,  he  bad  been  engaged  for  sev- 
eral years  In  occupations  requdring  skill  and 
judgment.  It  is  apparent  that  he  knew  how 
to  fall  trees,  for  he  caused  this  particular 
tree  to  fall  away  from  the  way  it  was  in- 
clined. If  defendants  were  negligent  In  di- 
recting the  plaintiff  to  fall  the  tree  outside 
of  the  right  of  way,  such  negligence  was  not 
the  cause  of  the  plaintiff's  injury.  The  fact 
that  trees  were  negligently  or  willfully 
thrown  upon  property  where  they  did  not  be- 
long ml^t  be  cause  for  cemplaint  by  tbe 
owners  of  such  property;  bat  defendants 
would  not  Incur  liability  to  their  servants  by 
reason  thereof.  If  there  was  any  negligence 
in  this  case,  it  consisted  In  tbe  failure  of  tbe 
defendnts  to  warn  the  servant  of  dangers 
wblcb  tbe  master  knew,  or  should  have 
known,  and  the  servant  did  not  know,  and 
by  ordinary  care  could  not  discover.  Assum- 
ing that  the  complaint  charged  such  negli- 
gence In  this  case — ^for  that  seems  to  be  now 
the  theory  of  tbe  plaintiff,  because  many 
cases  are  dted  which  are  based  upon  that 
rule — it  seems  clear  that  the  danger  of  fall- 
ing trees  either  into  or  without  the  right  of 
way  was  as  open  and  apparent  to  the  plain- 
tiff as  it  was  to  the  master,  and  therefore 
does  not  fall  within  the  rule  contended  for. 
The  foreman  was  not  present  when  the  tree 
was  cut.  He  had  previously  directed  the 
plaintiff  to  fall  the  tree  out  of  the  right  of 
way.  The  plaintiff  imdertook  to  do  so  with- 
out further  direction,  and  did  so  successfully, 
although  the  tree  leaned  toward  the  right  of 
way.  The  plaintiff  probably  knew  where  the 
tree  was  going  to  fall,  by  the  way  he  cut  It. 
He  no  doubt  could  see,  after  it  started  to 
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fell,  where  it  waa  going,  and  what  treea  and 
brush  it  would  encounter  In  its  fall. 

This  case  cannot  be  distlngulsbed  from  the 
case  of  Anderson  t.  Columbia  Improvement 
Co..  41  Wash.  88,  82  Pac.  1037,  2  L.  R.  A. 
<N.  S.)  840.  In  that  case  we  said:  The 
plaintiff  "must  have  known  that,  when  he 
cut  down  a  tree  130  feet  long  and  one  foot 
in  diameter  at  the  base,  it  might  fall  upon 
him,  and  that  such  tree  was  liable  to  break 
limbs  in  its  descent  against  other  trees 
standing  near  by,  and  that  those  limbs  would 
injure  him  if  he  stood  under  them.  Under 
such  surroimdlngs  he  must  appreciate  the 
dangers  without  being  specially  informed 
thereof.  4  Thompson,  Commentaries  on  Law 
of  Negligence,  i  4061.  Such  dangers  are  nec- 
essarily Incident  to  his  employment.  They 
are  open  and  obvious  to  ordinary  Inspection. 
They  are  made  by  the  progress  of  the  work, 
and  the  master  is  not  required  to  stand  by 
and  Inform  him  of  things  which  he  may 
see  by  merely  glancing,  or  using  only  ordi- 
nary care  for  his  own  safety.  The  Injury  In 
this  case  clearly  resulted  from  one  of  the 
ordinary  risks  of  the  employment.  He  there- 
fore assumed  the  risk,  and  the  master  is  not 
liable."  What  was  said  there  is  equally  ap- 
plicable here,  because  the  cases  are  prac- 
tically the  same. 

The  Judgment  is  reversed,  and  the  cause 
ordered  dismissed. 

DUNBAR,  G.  J.,  and  MORRIS,  FULLER- 
TON,  and  ELLIS,  JJ.,  concur. 


FRONHOPER    T.     INLAND    NAVIGATION 
CO.  et  al. 

(Supreme  Court  of  Washington.     Feb.  8, 
1912.) 

L  Apfkai.  and  Ebbob  (g  1002*)— Vebdict— 

Conclusiveness. 

Where  the  evidence  is  conflicting,  the  ver- 
dict will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  3935-3937;  Dec.  Dig.  { 
1002.*] 

2.  Shipping  (|  166*)— Injubim  to  Passen- 

OKBS— LlABIUTT. 

A  navigation  company,  who  sold  a  ticket 
on  which  a  passenger  took  passage  on  a  steam- 
er, was  not  liable  in  tort  for  an  assault  by  a 
deck  hand  on  the  steamer,  not  owned  or  oper- 
ated by  the  company. 

[Bd.  Note.— For  other  cases,  see  Shipping, 
Dec.  Dig.  f  166.»] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  R.  W.  Prigmore,  Judge. 

Action  by  Peter  Fronhofer  against  the  In- 
land Navigation  Company  and  others.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Reversed  in  part,  and  affirmed  in  part. 

Ira  Bronson,  for  appellants.  Vlnce  H. 
Faben,  for  respondent 


MORRIS,  J.  Action  to  recover  damages 
for  personal  injuries.  Respondent  alleged 
that  on  June  26,  1910,  while  he  was  a  pas- 
senger upon  the  steamer  Tourist,  on  the  run 
from  pleasant  Beach  to  Seattle,  he  was  as- 
saulted by  a  deck  band,  and  received  a  se- 
vere and  painful  knife  cut  in  his  left  thigh. 
Issue  being  Joined,  the  evidence  was  submit- 
ted to  a  Jury,  and  a  verdict  of  |1,410  return- 
ed. Upon  appellants'  motion  for  a  new  trial, 
the  court  below  reduced  the  verdict  to  |910, 
and  entered  Judgment,  frpm  which  appeal 
la  taken. 

[1]  The  errors  here  urged  are  InsnfBdency 
of  the  evidence  to  Justify  the  verdict,  that 
the  verdict  is  still  excessive,  and  that  the 
motion  of  the  Inland  Navigation  Company 
for  its  dismissal  should  have  been  granted. 
The  evidence  is  greatly  conflicting  as  to  the 
part  played  by  respondent  in  what  appears 
to  have  been  a  free-for-all  flgbt  on  board  the 
steamer.  Respondent  and  his  witnesses  say 
he  was  a  mere  spectator,  taking  no  part  In 
the  disturbance,  and  that  while  standing 
quietly  In  one  of  the  passageways  be  was, 
without  provocation,  cut  by  one  of  the  deck 
hands.  Appellants'  witnesses  make  him  a 
leader  in  the  drunken  brawl,  and  confine  the 
fighting  to  the  passengers,  with  no  member 
of  the  crew  participating,  except  in  the  law- 
ful effort  to  quell  the  disturbance.  The  evi- 
dence was  such  that  it  would  support  a  ver- 
dict upon  either  theory,  and  under  such  cir- 
cumstances there  is  no  reason  why  we  should 
consider  disturbing  the  verdict  If  the  Jury 
believed  It  the  evidence  was  ample  to  sup- 
port the  verdict,  and  it  must  stand. 

The  trial  Judge,  upon  appellants'  conten- 
tion that  It  waa  excessive,  reduced  the  ver- 
dict from  11,410  to  $910.  We  are  not  pre- 
pared to  say  that  a  further  redaction  should 
now  be  made.  The  amount  is  ample  for  the 
injuries  disclosed  by  the  evidence;  but  we 
cannot  say  It  Is  too  much,  and  to  that  extent 
override  both  the  Judgment  of  the  Jury  and 
that  of  the  trial  Judge. 

[2]  The  next  contention  of  appellants 
should  be  sustained.  The  only  evidence  as 
to  the  ownership  and  operation  of  the  steam- 
er Tourist  on  the  day  of  the  assault  elim- 
inates the  Inland  Navigation  Company. 
There  is  some  evidence  that  this  company  is- 
sued the  ticket  upon  which  respondent  took 
passage.  His  cause  of  action,  however,  is 
one  in  tort,  and  will  lie  only  against  those  in 
fact  and  in  law  answerable  for  that  tort 
The  evidence  does  not  disclose  that  this  com- 
pany is  so  answerable,  and  its  motion  to  dis- 
miss should  hare  been  granted. 

The  judgment  is  reversed  as  to  the  Inland 
Navigation  Company,  and  the  cause  remand- 
ed, with  instructions  to  dismiss  as  to  It  In 
all  other  respects,  it  is  affirmed. 

DUNBAR,  C.  J.,  and  MOUNT,  FULLBB- 
TON,  and  ELLIS,  JJ.,  concur. 


'For  oUier  cum  (ea  lam*  topic  and  section  NUUBBR  In  Dec.  Die.  A  Am.  Dig.  Kej  No.  SerlM  A  Sep'r  Indszes 


Digitized  by 


Google 


46 


121  PACIFIC  REPORTER 


(Wasb. 


BURNS  et  al.  v.  DUFRESNE  et  al. 

(Supreme  Court  of  Wasbineton.     Feb.  7, 
1912.) 

1.  Landlord  and  Tenant  (§  76*)— Con- 
struction OF  Covenants— Assignment  and 
Subletting. 

Stipulations  in  a  lease  aeainst  assignment 
or  subletting  are  to  be  strictly  construed,  and 
a  covenant  against  an  assignment  of  the  en- 
tire lease  will  not  restrain  the  lessee  from  sub- 
letting a  part  of  the  premises. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  U  225-230;  Dec.  Dig. 
I  76.»] 

2.  Landlord  and  Tenant  (J  76*)— Right  of 
Lessee  to  Sublet— Consent  of  Lessor. 

A  lease  of  space  to  be  used  as  a  theater 
entrance  stipulated  that  the  lessee  would  not 
assign  the  lease  without  the  lessor's  written 
consent,  and  that  so  much  of  the  space  as 
should  not  be  used  for  a  theater  entrance  might 
be  used  by  the  lessee  for  any  lawful  purpose. 
Held,  that  the  lessee  was  entitled  to  sublet  the 
remaining  space  without  the  lessor's  consent. 

[Ed.  Note. — For  other  cases,  see  I^andlord 
and  Tenant,  Cent.  Dig.  §§  225-230;  Dec.  Dig. 
i  76.»] 

3.  Landlord  and  Tenant  (|  134*)— Water 
and  Sewer  Connections— Rig ut  to  Make. 

A  lease  of  ground  floor  space  to  be  used 
for  a  theater  entrance  provided  that  the  lease 
should  not  include  the  basement,  and  that  the 
lessee,  in  the  installation  of  water  piping, 
should  not  interfere  in  any  way  with  the  rest 
of  the  building.  Held,  that  the  basement,  be- 
ing UDOccupicKd,  and  being  the  only  w'ay  by 
which  water  connections  could  be  made,  the 
tenant  had  the  right  to  make  the  necessary 
connections  through  the  floor  into  the  base- 
ment 

[Ed.  Note. — For  other  cases,  see  I^andlord 
and  Tenant,  Cent  Dig.  H  482-480;  Dec.  Dig.  § 
134.*] 

4.  Landlord  and  Tenant  (|  75*)- Use  of 
Premises— Injunction. 

Rem.  &  Bal.  Code,  §  6290,  provides  that 
no  license  for  the  sale  of  intoxicating  liquors 
shall  be  granted  without  the  consent  in  writ- 
ing of  the  owner  of  the  premises.  Held,  that 
an  owner  was  not  entitled  to  enjoin  a  sublet- 
ting for  the  purpose  of  carrying  on  a  cigar 
store  and  a  saloon  business  for  which  the  sub- 
lessee had  no  license,  where  the  sublessor  was 
entitled  under  the  lease  to  carry  on  any  law- 
ful business,  since  the  lessor  mieht  refuse  his 
consent  to  the  issuance  of  a  license. 

[Ed.  Note. — For  other  cases,  see  Landlord 
ahd  Tenant  Cent  Dig.  «$  222-224;  Dec.  Dig. 
8  75;*]    ' 

Department  2.  Appeal  from  Superior  Court. 
Spokane  County;    E.  II.  Sullivan,  Judge. 

Action  for  an  injunction  by  II.  11.  Burns 
and  another  against  Edward  Dufresne  and 
another.  Decree  making  a  restraining  order 
permanent  and  judgment  for  plaintiffs  for 
damages,  and  defendants  appeal.  Reversed 
and  remanded,  with  instructions  to  dismiss 
the  action. 

Wakefield  &  Wltherspoon,  A.  C.  Shaw,  and 
B.  P.  Twohy,  for  appellants.  Del  Cary  Smith, 
for  resiwndents. 

CROW,  J.  Upon  November  1,  1900,  the 
plaintiffs,  II.  H.  Bums  and  J.  N.  Thennes, 
owners  of  a  building  on  the  corner  of  Post 


street  and  Front  avenae  in  the  city  of  Spo- 
kane, leased  two  storerooms  on  the  ground 
floor  to  Shubert  Theater  Company,  a  corpo- 
ration, for  five  years.  At  that  time  tlie  les- 
see was  erecting  a  theater  building  on  the 
south  side  of  Front  avenue,  immediately  to 
the  rear  of,  and  adjacent  to,  the  east  line  of, 
plaintiffs'  building.  The  purpose  of  the  lease 
was  to  provide  a  Post  street  entrance  to  the 
theater.  The  trial  court  properly  found  that, 
with  plaintiffs'  consent,  the  lease  was  as- 
signed by  the  Shubert  Theater  Company  to 
the  defendant  American  Building  Company, 
a  corporation.  The  leased  rooms  had  a  front- 
age of  45%  feet  on  Post  street,  and  extended 
easterly  to  the  west  line  of  the  theater  build- 
ing. The  lessee  was  authorized  to  construct 
at  Its  own  expense  a  theater  entrance  of 
such  width  as  it  desired.  For  such  purpose 
it  was  permitted  to  change  or  move  a  parti- 
tion between  the  two  storerooms  and  con- 
struct other  partitions  on  either  side  of  the 
entrance.  It  was  also  authorized  to  use  and 
occupy  for  any  lawful  purpose  that  portion 
of  the  leased  area  not  used  for  the  theater 
entrance.  Other  provisions  of  the  lease  will 
be  hereinafter  mentioned.  The  American 
Building  Company  constructed  a  theater  en- 
trance 11  feet  In  width,  separated  by  parti- 
tions from  storerooms  located  on  either 
side  thereof  within  the  leased  area.  Wbeu 
these  rooms  were  ready  for  occupancy,  the 
American  Building  Company,  as  lessee,  sul>- 
let  the  south  room  to  the  defendant  Edmund 
Dufresne,  who  intended  to  use  the  same  for 
a  cigar  store  and  saloon.  To  make  connec- 
tions with  the  city  water  mains  and  sewer, 
Dufresne  cut  a  few  holes  through  the  store- 
room floor.  Thereui>on  this  action  was  com- 
menced by  plaintiffs,  the  original  lessors,  to 
enjoin  the  lessee  from  subletting  to  Du- 
fresne, to  enjoin  him  from  cutting  through 
the  floors,  or  connecting  with  the  city  water 
mains  and  sewer,  and  to  recover  damages 
for  changes  already  made.  A  restraining  or- 
der was  granted,  which,  after  a  hearing  upon 
the  merits,  was  made  permanent  by  the 
final  decree.  Plaintiffs  were  also  awarded 
judgment  for  $10  damages  and  their  costs. 
The  defendants  have  appealed. 

[1,  2]  Respondents'  principal  contention  Is 
that  the  lessee  had  no  power  or  authority 
to  sublet  the  south  room  to  Dufresne,  with- 
out their  written  consent,  which  was  not 
granted.  The  clause  upon  which  this  con- 
tention is  predicated  reads  as  follows :  "The 
said  party  of  the  second  part  [the  lessee] 
further  covenants  and  agrees  not  to  assign 
this  lease  nor  to  permit  any  other  iiersons 
to  improve  the  same  or  make  or  suffer  any 
alterations  therein  except  as  herein  stated, 
unless  the  written  i)ermlssion  of  the  said 
parties  of  the  first  part  shall  have  first  been 
obtained  In  writing."  This  is  a  covenant  that 
the  lease  Itself  shall  not  be  assigned:  no  ref- 
erence to  a  subletting  l)elng  made.    The  lease 
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also  proTlded  that:  "It  Is  farther  expressly 
anderstood  and  agreed  that  the  said  premises 
hereby  demised  are  to  be  used  by  the  said  les- 
see. Its  successors  and  assigns,  for  a  theater 
entrance  to  the  theater  In  the  rear  of  said 
premises,  and  that  so  mncb  of  said  premises 
as  may  not  be  necessary  or  devoted  to  a  the- 
ater entrance  hereinafter  referred  to  inay  be 
used  by  said  party  of  the  second  part  for  any 
lawful  purpose."  This  stipulation  seems  to 
contemplate  a  subletting,  for  any  lawful  pur- 
pose, of  that  portion  of  tbe  leasehold  not 
converted  Into  a  theater  entrance.  The  au- 
thorities are  numerous  to  the  effect  that 
stipulations  against  an  assignment  of  a  lease, 
or  against  a  subletting,  are  to  be  strictly  con- 
strued. Discussing  covenants  not  to  assign 
or  underlet,  Taylor,  In  the  ninth  edition  of 
his  work  on  Landlord  &  Tenant,  at  section 
403,  says  :  "Covenants  of  this  description  are 
construed  by  courts  of  law  with  the  utmost 
strictness,  to  prevent  the  restraint  from  go- 
ing beyond  the  express  stipulation.  If,  tliere- 
fore,  the  lessee  covenants  'not  to  assign, 
transfer,  set  over,'  or  otherwise  do,  or  put 
away  the  lease  or  premises  this  does  not 
prevent  him  from  underletting.  Nor  will  a 
covenant  'not  to  let  or  underlet  the  whole  or 
any  part'  of  the  demised  premises  preclude 
an  assignment  of  the  whole  interest."  Tif- 
fany, In  bis  work  on  Landlord  &  Tenant,  at 
pages  921  and  922,  says:  "Restrictions  of 
this  character,  upon  alienation  by  the  les- 
see, are  not  favored,  and  are.  It  Is  said,  to 
be  construed  strictly  and  a  particular  mode 
of  alienation  Is,  It  has  been  stated  in  a  lead- 
ing case  on  the  subject,  not  to  be  regarded 
as  prohibited,  unless  It  is  'by  words  which 
admit  of  no  other  meaning.'  Accordingly,  a 
covenant  or  condition  not  to  assign  is  not 
broken  by  the  making  of  a  sublease,  and,  in 
spite  of  a  dictum  to  the  contrary,  the  weight 
botb  of  reason  and  authority  is  to  the  effect 
that  a  covenant  not  to  sublet  is  not  broken 
by  an  assignment."  A  marked  and  well-rec- 
ognized distinction  exists  between  a  covenant 
against  an  assignment  of  the  entire  lease, 
and  a  covenant  against  the  subletting  of  a 
portion  of  the  premises.  An  expressed  cove- 
nant against  the  one  privilege  will  not  re- 
strain the  lessee  from  enjoying  or  exercising 
tbe  other.  Taking  into  consideration  the 
two  clauses  above  quoted,  we  conclude  the 
lessee  was  entitled  to  sublet  tbe  south  store- 
room without  the  lessors'  consent.  Spencer 
V.  Commercial  Company,  30  Wash.  520,  71 
Pac.  53;  Cnschner  v.  Westlake,  43  Wash.  690, 
86  Pac.  948. 

[3]  Tbe  lease,  however,  in  express  terms 
provides  that:  "It  is  expressly  understood 
and  agreed  by  and  between  the  parties  here- 
to tbat  the  only  portion  of  said  building  In- 
cluded in  this  lease  is  tbe  first  floor  thereof 
as  herein  described  so  far  as  the  same  is  em- 
braced and  included  in  tbe  rootns  known  as 
Xo.  2*26  and  228,  Post  street,  and  extending 
east  and  west  through  said  building,  and 
that  this  lease  does  not  include  the  basement 


below  said  first  floor  or  any  part  of  said 
building  adjoining  or  above  the  part  so  rent- 
ed." It  was  alleged  by  respondents,  and 
shown  by  the  evidence,  tbat  the  appellant 
Dufresne,  as  sublessee,  was  Installing  water 
and  sewer  connections,  and  that  in  so  doing 
he  bad  bored  a  few  boles  through  the  floor 
of  tbe  south  storeroom  so  that  he  might  pass 
connecting  pipes  through  the  basement  to 
tbe  city  mains.  It  Is  not  contended,  nor  was 
It  shown,  that  he  could  make  the  connec- 
tions in  any  other  manner.  The  lease  au- 
thorized the  lessee  to  make  such  changes 
within  the  area  leased  as  might  be  necessary 
to  construct  the  theater  entrance,  and  in  so 
doing  to  make  changes  in  partitions  on  the 
first  floor.  It  also  provided:  "It  is  further 
understood  and  agreed  by  and  between  the 
parties  hereto  that  the  said  party  of  the 
second  part  [the  lessee]  shall  at  its  own  ex- 
pense furnish  all  the  light,  heat  and  water 
which  it  may  use  upon  the  premises  hereby  de- 
mised, and  the  said  party  of  the  second  part 
hereby  promises,  covenants  and  agrees  tbat 
In  the  installation  of  said  light,  heat  and 
water  such  piping  and  wiring,  or  other  work 
as  may  be  necessary  for  such  installation 
shall  not  interfere  in  any  way  with  the 
balance  of  said  building  of  the  said  parties 
of  the  first  part,  and  not  Included  in  this 
lease,  or  with  any  other  tenants  tn  the  said 
building."  Respondents  contend  that  this 
stipulation  prohibited  the  lessee  from  passing 
pipes  through  the  basement  to  the  water 
mains  and  sewer.  There  appears  to  have 
been  no  other  way  in  which  to  make  the  con- 
nections and  obtain  tbe  service.  Tlie  base- 
ment was  unoccupied,  and  it  was  shown  that 
tbe  proposed  connections  would  not  Interfere 
with  any  reasonable  use  to  which  it  could 
be  devoted.  The  lease  expressly  provides 
that  the  lessee  shall  obtain  such  service  at 
its  own  expense.  If  connections  are  not  to 
be  made  through  the  basement,  they  could 
not  be  made  at  all,  and  the  lease  would  be 
inconsistent,  as  by  one  stipulation  It  would 
deprive  the  lessee  of  the  enjoyment  of  rights 
expressly  granted  by  another.  It  Is  a  well* 
recognized  principle  in  the  law  of  landlord 
and  tenant  that  tbe  lease  of  a  i)ortIon  of  a 
building  carries  with  It  as  Incidental  thereto 
everything  necessary  to  tbe  reasonable  use 
and  enjoyment  of  the  lease,  and  we  are  con- 
strained to  hold  that  the  lessee  did  have  the 
right  to  make  reasonable  water  and  sewer 
connections  through  the  basement ;  that  be- 
ing the  only  manner  tn  which  they  could  be 
made. 

[4]  Respondents,  citing  section  6290,  Rem. 
&  Bal.  Code,  Insist  that  Dufresne  could  not 
lawfully  conduct  a  saloon  business  in  the 
south  storeroom  without  first  obtaining  a 
license;  that  no  such  license  could  be  ob- 
tained without  respondents'  written  consent 
as  owners;  and  that  respondents  are  there- 
fore entitled  to  an  injunction  to  prevent  the 
subletting.  Resimndents  could  have  inserted 
a  stipulation  in  the  lea.se,  prohibiting  any  sa- 
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loon  on  the  premises,  but  did  not  do  so.  If, 
as  they  contend,  they  can  now  prevent  that 
business  by  refusing  their  written  consent 
to  the  Issuance  of  a  license,  they  are  at  lib- 
erty to  do  so,  and  It  is  not  necessary  for 
them  to  come  Into  a  court  of  equity  and  en- 
join a  subletting  to  the  appellant  Ehifresne. 
He  intends  to  conduct  a  cigar  store  as  well 
as  a  saloon.  If  the  latter  cannot  be  permit- 
ted, for  want  of  a  license,  he  would  neverthe- 
less be  entitled  to  his  sublease,  so  that  at 
his  election  he  might  use  the  storeroom  for 
the  cigar  business  alone,  or  any  other  lawful 
bnsiness.  Respondents  contend  that  he  can- 
not conduct  a  saloon  without  their  written 
consent  to  a  license.  Conceding  this  to  be 
tme,  he  could  conduct  any  other  lawful  busi- 
ness under  his  sublease  without  their  con- 
sent We  find  no  equities  In  this  case  en- 
titling respondents  to  an  Injunction,  nor  do 
we  think  they  are  entitled  to  damages  for 
necessary  work  done  In  preparing  to  make 
connections  with  the  water  mains  and  sewer. 
The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  instructions  to  dismiss  the 
action. 

DUNBAR,  O.  X,  and  CHADWICK,  MOR' 
RIS,  and  BLUS,  JJ.,  concur. 


STATE  ex  rel.  GLADWIN  v.  CITT  OP 
CHENEY  et  aL 

(Supreme  Court  of  Washington.     Feb.  7, 
1912.) 

1.  AtmoN  (§  53»)— Remedies  on  Warrants. 

A  separate  action  may  be  brougtit  upon 
each  of  a  number  of  city  warrants. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent. 
Dig.  SS  549-623;    Dec.  Dig.  |  53.*] 

2.  Judgment  (8  719*)  —  Conclusiveness  — 
Mattebs  in  Issttb. 

In  an  action  between  the  same  persons 
who  were  parties  to  a  former  action,  the  prior 
Judgment  is  res  adjudicata  as  to  all  points  in 
issue. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  IS  1249,  1250;    Dec.  Dig.  {  719.*] 

S.  Judgment  ({  506*)— Conclusiveness — 
Mattebs  Which  Mioht  Havb  Been  Adju- 
dicated. 

The  holder  of  city  warrants  brought  a 
suit  in  equity  alleging  ownership  of  three  cer- 
tain warrants  whicti  were  set  out  in  the  com- 
plaint, and  asking  that  they  be  established  as 
valid,  and  their  payment  enforced,  and  also 
alleging  that  he  was  the  owner  of  other  war- 
rants issued  by  the  city,  and  that  payment  on 
aU  bad  been  refused,  and  that  the  suit  was  of 
general  interest  to  many  persons,  and  was 
brought  in  his  own  behalf  and  in  behalf  of 
all  other  persons  having  a  similar  interest  in 
the  matter  in  controversy.  Upon  appeal  from 
a  Judgment  holding  the  three  warrants  void 
for  exceeding  the  debt  limit,  the  Supreme  Court 
held  them  valid  because  issued  for  necessary 
expenses,  and  remanded  the  cause  with  direc- 
tions to  adjudge  those  issued  for  such  expenses 
to  be  valid.  On  a  second  appeal  the  court 
held  that  all  the  additional  warrants  present- 
ed by  relator  were  valid.  Held,  in  relator's 
subsequent   action  on   other  warrants   similar 


to  those  involved  In  the  prevfou's  suit,  that  the 
prior  suit  was  not  a  mere  recoverjr  on  the  war- 
rants pleaded,  but  affirmed  a  pruciple,  under 
which  all  of  relator's  warrants  and  those  of  a 
similar  character  would  have  been  validated,  if 
then  presented,  and  under  which  all  of  his 
rights  might  have  been  raised  and  "adjudicat- 
ed," using  that  term  with  reference  to  the 
particular  subject-matter,  and  that,  as  relator 
had  not  done  so,  he  was  estopped  by  the  prior 
judgment 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  1111;   Dec.  Dig.  S  606.*] 

4.  Bquitt  (I  89*)— RKTCNnoir  o»  Jubisdio- 
TioN  Acquired. 

When  equity  has  assumed  jurisdiction  for 
any  purpose,  it  extends  to  the  whole  controver- 
sy, so  tliat  a  multiplicity  of  suits  may  be 
avoided. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent.  Dig.  Si  104-114;   Dec.  Dig.  §  39.*] 

5.  MnNiciPAL  Corporations  (i  231*)— Pub- 
lic Improvements— Validity  of  Contracts 
—Mayor's  Interest  in  Contract. 

A  city  by  ordinance  directed  its  officers  to 
contract  with  a  person  to  whom  it  had  given 
a  franchise  to  lay  water  pipes  under  and 
through  its  streets,  and,  on  expiration  of  that 
contract,  passed  another  complete  ordinance, 
9xpressly  repealing  the  former,  reciting  such 
tierson's  transfer  of  his  rights  to  a  company 
and  authorizing  a  contract  with  that  company; 
the  president  of  such  company  then  being  may- 
or of  the  city.  Held,  that  the  contract  was 
voidable  at  the  election  of  the  city. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporattons,  Cent  Dig.  U  657-664;  Dec  Dig. 
{  2rfl.*] 

Department  2.  Appeal  from  Sui>erlor 
Court,  Spokane  County;  E.  H.  SulllTan, 
Judge. 

Proceeding  by  the  State,  on  the  relation 
of  R.  S.  Gladwin,  against  the  City  of  Che- 
ney and  C.  C.  Richardson,  as  Treasurer 
thereof,  to  compel  the  payment  of  city  war- 
rants. Judgment  for  defendants,  and  re- 
lator appeals.    Affirmed. 

Danson,  WlUlams  &  Danson  and  George 
D.  Lanbs,  for  appellant  Happy,  Wlnfree  & 
Hindman,  for  respondents. 

CHADWICK,  J.  Relator  brought  this  pro- 
cee<Jing  to  establish  the  legality  and  compel 
the  payment  of  certain  warrants  Issued  by 
the  city  of  Cheney  between  the  years  1891 
and  1^.'  Relief  was  denied  below,  and 
relator  has  appealed. 

Two  principal  defenses  are  nrged:  (1) 
That  of  res  adjudicata,  or,  to  be  exact,  es- 
toppel by  Judgment;  and  (2)  that  the  war- 
rants were  issued  under  a  contract  made  be- 
tween the  city  and  the  Cheney  Water  & 
Land  Company  of  which  D.  C.  Percival  was 
president  Mr.  Percival  was  also  mayor  of 
the  city.  It  is  said  the  warrants  are  there- 
fore void  under  the  statute,  or,  if  it  be  held 
that  the  statute  does  not  apply  to  the  city 
of  Cheney  which  was  then  operating  under 
a  special  charter,  that  they  are  voidable  un- 
der the  common-law  rule.  We  find  nothing 
in  the  record  to  indicate  the  ground  upon 
which  the  trial  Jndge  based  his  Judgment, 
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bat  are  of  opinion  that  it  can  be  gnstained 
upon  eitber  of  tbe  defenses  mentioned. 

[1-3]  To  discuss  the  plee  of  res  adjudlcata, 
it  will  be  necessary  to  refer  to  preTloiis  Utl- 
gation  between  these  same  parties.  In  the 
year  1899,  relator  brought  tills  suit  in  equity 
in  tbe  superior  court  of  Spokane  county  in 
which  he  alleged  that  he  was  the  owner  of 
three  certain  warrants,  setting  them  up  in 
hsec  verba,  and  prayed  that  tbey  be  estab- 
llslied  as  valid  obligations  of  tbe  dty  and 
their  payment  enforced.  In  that  complaint 
relator  alleged  that  he  was  also  the  owner 
of  other  warrants  Issued  by  said  city  of 
Choi^  In  accordance  with  its  ctiarter, 
amounting  to  more  than  $5,000,  aU  of  which 
said  warrants  were  Issued  between  the  1st 
day  of  December,  1881,  and  the  1st  day  of 
January,  1895,  a  large  number  of  said  war- 
rants having  been  issued  during  the  year 
1894.  He  then  alleges  that  all  of  these  war- 
rants were  presented  to  tbe  city  treasurer 
and  payment  refused  because  of  no  funds. 
He  further  alleged  that  the  question  to  be 
determined  in  that  action  was  one  of  com- 
mon and  general  interest  to  many  persons; 
that  tbe  parties  so  interested  were  nnmer- 
ons,  and  that  it  was  impracticable  to  bring 
tbem  all  before  the  court,  and  that  he  brought 
his  said  action  in  his  own  I>ehalf  and  In 
behalf  of  all  persons  having  a  similar  in- 
terest In  the  matter  in  controversy.  He 
prayed  an  order  of  the  court  enjoining  tbe 
dty  from  paying  warrants  subsequently  is- 
sued ont  of  a  so^alled  "contingent  fund" 
which  bad  been  created  under  a  subsequent 
ordinance;  and,  Anally,  that  the  oiUcers  of 
the  dty  desist  and  refrain  from  drawing  or 
paying  any  warrant  or  warrants  issued  for 
general  municipal  purposes,  no  matter  what 
fund  might  be  named  In  said  warrant,  ex- 
cept in  the  order  of  their  issuance,  until  tbe 
further  order  of  the  court.  The  case  came 
on  for  trial  before  Hon.  Wm.  E.  Richardson, 
thm  Judge  of  tbe  superior  court,  and  he  held 
that  tbe  three  warrants  which  had  been  set 
out  In  the  complaint  had  been  Issued  at  a 
time  wben  tbe  dty  had  exceeded  Ita  debt 
limit,  and  th^  were  therefore  void. 

On  appeal  from  this  Judgment,  this  court 
found  tbe  material  question  to  be  determin- 
ed to  be:  "Were  tbe  warrants  owned  by 
appellant  Issued  for  necessary  expanses  in 
maintaining  the  existence  of  the  municipali- 
ty?^ If  so  issued,  tbey  were  valid;  if  not 
so  issued,  invalid.  The  three  warrants  were 
issued  for  officers'  salaries,  and  their  legality 
vas  established  in  that  case.  Hull  v.  Ames, 
26  Wash.  272,  66  Pac.  391,  90  Am.  St  Kep. 
743.  Tile  court  said:  "A  number  of  war- 
rants in  suit  owned  by  the  appellants  were 
found  by  the  court  to  have  been  Issued  for 
that  purpose.  Those  for  services  as  police- 
men, marshal,  and  treasurer  come  within  the 
requirement  of  necessities."  And  further: 
"The  findings  before  us  are  not  si)ectflc  aa 
to  tbe  purpose  for  which  all  tbe  warrants 
for  which  payment  is  claimed  by  appellants 
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were'  issued.  The  Judgment  is  therefore  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  the  superior  court  to  find  the  na- 
ture of  all  obligations  for  which  tbe  war- 
rants la  suit  were  issued,  and  that  those 
issued  for  necessary  expenses  In  maintaining 
the  existence  of  the  municipality  be  adjudg- 
ed valid,  and  that  respondents  be  enjoined 
from  payment  from  the  funds  in  the  city 
treasury,  raised  to  pay  Indebtedness,  of  war- 
rants or  indebtedness  issued  subsequently 
to  appellants'  warrants  so  adjudged  valid." 
It  win  be  seen  that,  if  the  court  had  In  mind 
the  establishment  of  three  warrants  and  no 
more,  its  order  on  remand  was  without  rea- 
son, for  its  decision  ended  the  controversy 
as  to  them.  It  must  have  intended  its  Judg- 
ment to  be  tbe  establishment  of  a  principle 
under  which  all  of  the  warrants  which  the 
plaintiff  said  that  he  then  held,  and  those 
held  by  others  unknown  to  him  and  in  whose 
behalf  he  maintained  his  suit  might  be  ad- 
JuCged  to  be  valid  or  invalid  under  the  rule 
of  municipal  necessity,  and  paid  in  the  order 
of  their  Issuance.  When  the  case  came  on 
for  trial  under  the  remittitur,  relator  pre- 
sented other  warrants,  aggregating  $1,585, 
which  were  allowed  by  the  court.  Some  of 
these  warrants  were  Issued  in  payment  for 
street  improvements,  labor  on  the  dty  Jail, 
material  for  dty  Jail,  stove  and  fixtures  for 
city  Jail,  painting  city  Jail,  material  for  con- 
struction, labor,  guarding  quarantine  pa- 
tients, publication  of  notices,  board  of  city 
prisoners,  insurance,  assessment  roll,  coal  for 
city  offices,  recording  l>ook  for  dty,  cash  ex- 
pended by  dty  derk,  book  for  city  clerk, 
glass  for  dty,  expenses  of  making  deed  to 
lots  for  city,  and  city  printing.  On  api>eal 
the  dty  contended  that  these  warrants,  be- 
ing Issued  for  purposes  other  than  officers' 
salaries,  did  not  come  within  the  rule  of  the 
former  decision.  But,  still  adhering  to  the 
broad  ground  of  governmental  necessity,  this 
court  said:  "It  is  not  believed  that  philan- 
thropy or  patriotism  can  be  depended  upon 
to  supply,  without  cost,  for  any  great  length 
of  time,  either  the  services  or  the  material 
necessary  to  the  transaction  of  the  business 
of  tbe  dty;  and  the  payment  of  such  ex- 
penses is  therefore  necessary  for  the  perpet- 
uation of  Its  corporate  existence.  The  war- 
rants In  question  all  seem  to  be  valid  under 
the  rule  announced  in  Bauch  v.  Chapman, 
supra."  The  final  Judgment  in  the  former 
case  was  pronounced  February  26,  1902.  On 
February  24,  1908,  this  action  was  begun, 
and  the  plea  of  estoppel  by  Judgment  inter- 
posed. It  is  insisted  that  the  court  did  not 
adjudicate  beyond  the  three  warrants  de- 
scribed in  the  complaint;  or,  as  said  in  the 
opinion,  the  "warrants  in  suit."  Upon  the 
theory  that  a  separate  action  could  be  main- 
tained for  each  warrant  (and  of  this  we 
have  no  doubt),  this  might  be  true;  but  re- 
lator did  not  bring  an  action  at  law  or  a 
special  proceeding  airected  to  a  recovery  up- 
on specific  warrants.    He  came  into  equity 
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exhibiting  three  warrants  to  show  the  char- 
acter of  the  obligations  held  by  him  and  by 
others,  and  of  which  he  said  he  had  other 
warrants  amounting  to  more  than  $5,000.  It 
will  be  seen  that  his  suit  can  only  be  sus- 
tained upon  the  theory  that  he  was  seeking 
the  afilrmance  of  a  principle  upon  which  ail 
of  his  warrants  and  all  of  a  similar  charac- 
ter might  be  validated  and  paid  in  their 
order,  rather  tliau  a  recovery  upon  the  three 
warrants  described  in  his  pleadings.  Ac- 
cordingly, when  the  door  of  a  court  of  equity 
had  been  opened  at  his  request,  he  might 
have  offered  every  warrant  then  in  his  i)os- 
session  for  its  Inspection  and  judgment.  He 
offered  a  part  and  reserved  a  i)art,  and  aft- 
er a  term  of  years  has  brought  this  proceed- 
ing at  law  to  establish  warrants  the  owner- 
ship of  which  he  had  pleaded  In  the  former 
proceeding,  and  which  he  should  have  then 
submitted  to  the  court. 

Relator  relies  upon  Nesbltt  v.  Riverside 
Independent  District,  144  V.  S.  010,  12  Sup. 
Ct.  746,  ."?«  L.  Ed.  5(i2,  and  Cromwell  v.  Sac 
County,  94  i:.  S.  K>\.  24  L.  Ed.  1!«.  These 
cases  go  no  further  than  to  hold  that  a  par- 
ty who  brings  an  action  upon  one  or  more 
coupons,  or  a  bond  of  a  series,  is  not  estoi)- 
lM>d  to  bring  an  action  upon  others  which  he 
might  have  included.  In  other  words,  as  a 
rule,  a  Judgment  will  only  operate  to  bar  a 
recovery  niwn  wiiat  was  the  subject-matter 
of  the  former  suit.  "The  rule  is  that.  li»  an 
action  between  the  same  parties,  a  Judgment 
therein  is  res  adjudicata  as  to  all  points  in 
issue,  and  also  all  iwlnts  which  might  have 
l)een  raised  and  adjudicated."  Olson  v.  Ti- 
tle Trust  Co.,  .5.S  AA-ash.  r.i)9,  10!)  Pac.  49; 
State  ex  rel.  Schmidt  v.  Superior  Court.  G2 
AVash.  556,  114  Pac.  427.  There  will  be  no 
disharmony  in  the  application  of  these  rules 
if  we  bear  in  mind  that  the  words  "might 
have  been  raised  and  adjudicated"  are  con- 
strued with  particular  reference  to  the  sub- 
ject of  the  inquiry.  They  do  not  mean  mere- 
ly that  a  party  had  an  opportunity  to  sub- 
mit the  "point"  as  a  separate  cause  of  ac- 
tion, for  it  has  never  been  held  that  separate 
and  divisible  claims  could  not  be  made  the 
subject  of  independent  suits.  But  they  mean 
rather  that,  when  the  court  has  Jurisdiction 
of  a  whole  subject-matter,  a  duty  rests  upon 
the  litigant  to  eo  conduct  his  case  as  to 
bring  the  controversy  to  a  final  termina- 
tion. So  here  plaintiff  in\-ited  and  obtained 
the  establishment  of  a  rule  which  applied 
to  all  the  warrants  held  by  him,  and  under 
It  the  order  of  their  payment  might  have 
been  adjudged  by  the  court.  The  court  was 
oi>eii  to  hear  and  determine,  and,  having 
waived  his  opportunity,  relator  should  now 
l)e  held  t6  the  rule  of  estopi)el  by  judgment. 
"Appellant  had  his  day  in  court,  and  cannot 
be  heard  further.  While  it  Is  our  boast  that 
the  courts  of  our  country  are  always  open, 
it  does  not  follow  that  they  are  ojwn  al- 
ways. There  must  be  an  end  of  litigation 
over    a    given    subject-matter."'     Kath    v. 


Brown,  53  Wash.  480,  102  Pac.  424,  132  Am. 
St.  Rep.  1084.  "A  party  therefore  must  pre- 
sent in  one  action  all  the  reasons,  grounds, 
and  evidence  which  he  may  liave  in  support 
of  his  claim  or  defense,  and,  if  he  bas  sev- 
eral claims  or  titles  to  the  property  in  con- 
troversy, he  must  assert  them  all.  Again,  If 
a  party  is  brought  into  a  case  and  has  a 
fair  legal  opportunity  to  present  and  en- 
force any  claim  he  may  have  in  relation  to 
the  subject-matter,  he  must  avail  himself  of 
it,  and  whether  an  original  party  or  an  in- 
tervener he  must  present  his  whole  case,  ex- 
tending his  claim  so  as  to  embrace  every- 
thing which  properly  constitutes  a  part  of 
his  cause  of  action  or  defense."  23  Cyc.  p. 
1170. 

[4]  When  plaintiff  invited  the  Interposition 
of  a  court  of  e<]uity,  be  properly  made  a 
full  disclosure  of  his  relation  to  the  city; 
and  the  application  of  the  principle  which 
we  have  Just  announced  is  but  a  restate- 
ment of  the  old  rule  that,  when  equity  has 
assumed  Jurisdiction  for  any  purpose,  It  ex- 
tends to  the  whole  controversy,  so  that  a 
multiplicity  of  suits  may  be  avoided. 

[S]  We  are  also  of  opinion  that  the  war- 
rants, if  otherwise  legal,  are  voidable  be- 
cause of  the  fact  tliat  they  were  Issued  un- 
der a  contract  made  between  the  president 
of  the  water  company  and  the  city  at  a  time 
when  that  officer  was  the  mayor  of  the  city. 
It  seems  that  under  Ordinance  93  the  city 
of  Cheney  had  directed  its  officers  to  enter 
into  a  contract  with  one  lYederlck  Carroll, 
to  whom  It  had  given  a  franchise  to  la.v 
water  pipes  under  and  through  the  streets 
of  the  city  of  Cheney.  This  contract  expir- 
ed by  limitation  on  Septeuil>er  1,  1890.  On 
the  21st  day  of  August,  1S90,  another  or- 
dinance was  passed — No.  12.'' — in  which  it 
was  recited  that  Carroll  had  disposed  of  his 
franchise  rights  to  the  Cheney  Land  &  Wa- 
ter Company,  and  the  ofllcers  of  the  city 
were  authorized  to  enter  into  a  contract 
with  that  company.  It  is  earnestly  contend- 
ed that,  inasmuch  as  Ordinance  No.  125  does 
not  materially  differ  from  Ordinance  No.  93. 
the  contract  is  referable  to  the  first  rather 
than  to  the  second  ordinance,  and  therefore 
valid.  We  cannot  so  hold.  Ordinance  No. 
125  is  complete  in  itself,  and  covers  the 
whole  subject-matter  of  the  contract.  It 
was  passed  in  lieu  of  Ordinance  No.  93 
(which  was  expressly  rei>ealed)  at  a  time 
when  It  was  evident  that  Carroll's  privilege 
would  expire  by  limitation  and  without  per- 
formance. It  Is  unnecessary  for  us  to  hold 
the  contract  to  be  void  under  section  7702. 
Item.  &  Bal.  Code,  as  construed  in  North- 
port  V.  Xorthjwrt  Townsite  Co.,  27  Wash. 
54:^,  08  Pac.  204,  Parsons  v.  Tacoma  Smelt- 
ing &  Retining  Co.,  25  Wash.  492,  65  Pac. 
7t)5,  and  Shaw  &  Ilodgins  v.  Waldron,  .55 
Wash.  271,  104  Pac.  272,  28  L.  R.  A.  (N. 
S.)  JBTy,  for  it  Is  doubtful  whether  the  stat- 
ute should  be  held  to  apply  to  a  city  oi)er- 
ating  under  an  independent  ctiarter.     But 
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in  any  event,  tbe  city  bavins  raised  this  de- 
fense, tbe  common-law  rule  tbat  sucb  con- 
tracts are  voidable  (Dillon,  Mun.  Corp.  [5tb 
Kd.]  773)  must  be  beld  to  apply. 

Tbis  disposition  of  tbe  case  makes  It  un- 
necessary to  notice  otber  defenses  urged  by 
the  city. 

Judgment  affirmed. 

ni^NBAR,  C.  J.,  and  MORRIS,  ELLIS,  and 
CROW,  JJ.,  concur. 


AKETtS  et  al.  v.  LORD  et  aL 
(Supreme  Court  of  Washington.    Feb.  9,  1912.) 

1.  APPEAI,  and  EBROR  (I  870*)— I»EB80NB  EN- 
TITLED TO  AiXEGE  Erbob— Pkkson  Failinu 
TO  Appeal. 

Where  the  record  does  not  disclose  that 
a  party  appealed  from  a  decree,  the  decree  is 
final  as  to  him. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  3581-3583;  Dec.  Dig.  | 
87».*] 

2.  Logs  and  Logoino  (§  26*)— Liens  on 
Logs  and  Lumbeb  —  Gbounds— Possession 

OB    CONTBOL   Of   OWNBB   OB  MaNDFAOTUBEB. 

Under  Rem.  &  BaL  Code,  §  116.3,  provid- 
ing that  persons  performing  labor  in  manu- 
fflrturing  sawlogs  and  lumber  have  a  lien  upon 
onch  lumber  while  it  remains  at  the  mill  or 
wliile  in  the  possession  or  control  of  tbe  man- 
ufacturer, a  logger  who  assists  in  getting  out 
logs  is  not  entitled  to  a  lien  on  lumber  cut 
therefrom,  after  it  has  been  delivered  to  an- 
other, though  the  lumber  can  be  identified. 

[Ed.  Note. — For  otber  cases,  see  Logs  and 
Logging,  Cent.  Dig.  §§  60-^;   Dec.  Dig.  §  26.*] 

3.  Logs  and  Loogino  (131*)— Lien— Eloign- 
MENT  OH  Removal. 

Under  the  express  provisions  of  Rem.  & 
Bal.  Code,  {  1181,  there  can  be  no  eloignment  or 
removal  except  of  logs  and  timber  "upon  which 
there  is  a  lien." 

|E^.  Note. — For  other  cases,  see  Logs  and 
Logging.  Cent.  Dig.  SI  83-85;   Dec.  Dig.  |  31.*] 

4.  Logs  and  Logging  ({  33*)— Enfobcement 
OF  Lien— Evidence— Removal, 

Evidence,  in  an  action  to  foreclose  log- 
gers' liens,  hfl4  insufficient  to  support  a  find- 
ing that  tbe  logs  and  timber,  other  than  that 
at  defendant's  mill  at  the  time  of  tbe  filing  of 
liens,  had  been  eloigned  by  the  defendants  sub- 
8«<]uent  to  the  filing  of  the  liens. 

lEd.  Note. — For  other  cases,  see  Logs  and 
Juggins,  Cent.  Dig.  K  89-103 ;  Dec.  Dig.  i  33.  •] 

5.  Logs  and  Logging  (|  31*)— ENvoBcxiaiiT 
OP  Liens— TiMJB  of  Filing. 

Under  a  finding,  in  a  proceeding  to  enforce 
loggers'  liens,  that  the  logs  and  timber  had 
been  eloigned  or  removed  December  15th,  a 
logger,  who  filed  his  lien  on  January  4th  fol- 
lowing, was  not  entitled  to  a  lien  or  to  per- 
sonal judgment  on  the  ground  of  the  defend- 
ants' eloignment. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
I>ogging.  Cent.  Dig.  S$  8:^-85;    Dec.  Dig.  i  31.*| 

6.  Ix>os  AND  Logging  (I  26*)— Pbbsons  En- 
titled TO  Lien — Boabding  House  Keepeb. 

Under  Rem.  &  Bal.  Code,  i  1162,  provid- 
ing that  the  cook  in  a  logging  camp  shall  be 
regarded  as  a  person  who  assists  in  obtaining 
ur  secaring  the  timber,  a  boarding  bouse  Iceep- 
er.  famishing   provision   and   board  at  a   fixed 


'  awn  per  week  per  man,  is  not  entitled  to  a 
lien. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  §§  60-66;   Dec.  Dig.  §  26.*] 

7.  Partneksuip    (8    47*)  —  Relation  — Evi- 
dence. 

The  partnership  relation  cannot  be  estab- 
lished by  the  declaration  of  one  of  tbe  alleged 
partners. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  $$  68-72;    Dec.  Dig.  §  47.*] 

8.  Subrogation   (S  1*)- Natube  of  Right- 
Parties  Entitled. 

Subrogation  is  of  purely  equitable  origin, 
and  is  controlled  by  equitable  principles,  and. 
where  the  only  liability  enforceable  against  de- 
fendants in  actions  to  establish  loggers'  liens 
prew  out  of  the  defendants'  own  wrongful  act 
in  eloigning  or  removing  logs  and  timber  sub- 
ject to  liens,  they  are  not  in  a  position  to 
claim  equitable  relief  against  the  contractor. 

[Ed.  Note. — For  other  cases,  see  Subrogation, 
Cent.  Dig.  §$  1,  2;   Dee.  Dig.  {  1.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;   Boyd  J.  Tnlbnan.  Judge. 

Action  by  Curt  Akers,  Bernard  Krakeu- 
berger,  John  Krakenberger,  and  J.  Dluiniick, 
against  W.  H.  Lord  and  another,  doing  busi- 
ness as  the  Two  Rivers  Lumber  Company, 
and  E.  S.  Wright.  Judgment  for  plaintiffs, 
except  Bernard  Krakenberger,  and  Lord  and 
another,  copartners,  etc.,  appeal.  Reverssed 
as  to  John  Krakenberger  and  J.  Dlininlfk, 
and  affirmed  as  to  the  other  plaintiffs,  and 
remanded  for  further  proceedings. 

Tucker  &  Hyland,  for  appellants.  Robert 
A.  Welch,  Winter  S.  Martin,  and  Jno.  Mills 
Day,  for  resirandeuts. 

MORRIS,  J,  [1]  Consolidated  actions  to 
foreclose  logger's  liens.  W.  H.  Lord,  as  the 
owner  of  certain  timber  land,  contracted  with 
E.  S.  Wright  to  log  tbe  same,  and  deliver  the 
logs  to  tbe  mill  of  the  Two  Rivers  Lumber 
Company,  near  Tolt.  Wright  employed  Akers 
and  eight  otber  respondents  in  bis  logging 
operations,  and.  not  having  received  their 
due.  they  filed  liens  on  the  logs  and  lumber 
at  the  mill  and  upon  other  lumber  lying  up- 
on the  right  of  way  of  tbe  Chicago,  Milwau- 
kee &  Puget  Sound  Railway  Company,  about 
a  mile  from  the  mill.  These  liens  were  all 
sustained,  except  the  one  of  Bernard  Krak- 
enberger, whose  suit  was  dismissed  by  the 
lower  court.  We  are  unable  to  determine  the 
reason  for  such  dismissal,  as  no  finding  is 
made  In  relation  to  Krakenberger's  lien ;  nor 
is  he  mentioned  until  In  tbe  decree  when  be 
is  dismissed  with  prejudice.  He  files  a  brief 
In  this  court.  In  which  be  assigns  the  dis- 
missal as  error;  but,  Inasmuch  as  this  rec- 
ord does  not  disclose  that  he  has  taken  any 
api)eal  from  sucb  decree.  It  must  be  regarded 
as  final  as  to  blm,  and  further  attention  will 
not  be  given  bis  claim  of  error.  As  to  tbe 
other  claimants,  tbe  court  found  that  the 
logs  and  lumber  had  been  eloigned  by  appel- 
lants, and  granted  personal  Judgment  against 
tbeui. 


*For  other  cases  see  same  topic  aad  section  NVMBBR  la  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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This  decree  of  elolgnment  famishes  the 
principal  assignment  of  error.  It  will  there- 
fore be  necessary  to  refer  to  the  facts  upon 
which  it  is  claimed  by  respondents  and  de- 
nied by  appellants.  Respondents  commenced 
work  for  Wright  about  October  26,  and  quit 
December  6,  1910.  The  Hens  were  filed  De- 
cember 10th,  with  the  exception  of  three 
which  were  filed  December  12th,  December 
14th,  and  January  4th.  There  is  some  dis- 
pute as  to  the  amount  of  lumber  delivered  to 
the  railway ;  appellants  fixing  the  amount  at 
45,000,  while  respondents  put  It  at  180,000. 
It  appears,  however,  that,  whatever  the 
amount  was,  the  mill  had  been  delivering  to 
the  railway  company  since  the  preceding 
July,  and  that  the  same  teams  used  in  haul- 
ing the  logs  to  the  mill  were  used  in  haul- 
ing the  lumber  from  the  mill  to  the  railway. 
The  men  and  teams  quit  work  on  December 
6tb,  and  the  mill  closed  down  on  December 
14tb  or  16tb.  The  record  discloses  but  one 
loud  delivered  to  the  railway  company  sub- 
sequent to  the  filing  of  the  liens  on  December 
10th.  It  Is  also  apparent  that,  if  the  same 
men  and  teams  hauled  both  the  logs  and 
the  lumber,  the  lumber  must  have  been  de- 
livered prior  to  December  6th,  when  the  men 
and  teams  quit  work.  No  Hen  was  claimed 
upon  the  logs  or  the  lumber  prior  to  Decem- 
ber 10th. 

[2]  It  is  manifest  no  Hen  could  be  en- 
forced against  the  lumber  after  it  had  been 
delivered  to  the  railway  company  and  passed 
beyond  the  possession  and  control  of  appel- 
lants. This  court  has  extended  the  provi- 
sions of  section  1163,  Rem.  &  Bal.  Code,  pro- 
viding a  Hen  upon  lumber  while  the  same 
remains  at  the  mill  where  it  was  manu- 
factured, or  in  the  possession  or  under  the 
control  of  the  manufacturer,  to  the  logger 
who  assists  in  getting  out  the  logs  from  which 
the  lumber  was  manufactured,  and  who  files 
his  Hen  under  section  1162.  But  the  lien 
cannot  be  extended  beyond  the  possession 
and  control  of  the  mill  company.  When, 
therefore,  the  mill  company  delivered  this 
lumber  to  the  railway  company  upon  its  right 
of  way,  it  lost  its  possession  and  control 
thereof,  and  no  lien  could  be  subsequently 
filed  against  it  Robins  v.  Paulson,  30  Wash. 
459,  70  Pac,  1113;  O'Connor  v.  Burnham,  49 
Wash.  443,  95  Pac.  1013.  These  Hens  were 
filed  December  10th.  Any  elolgnment  affect- 
lug  them  must  have  taken  place  subsequent 
to  that  date.  There  Is  not  a  particle  of  evi- 
dence in  this  record  that  it  did,  in  so  far  as 
the  lumber  delivered  to  the  railway  com- 
imny  is  concerned.  The  lower  court  seems 
to  have  been  of  the  opinion  that  the  liens 
could  be  sustained  so  long  as  the  lumber  was 
capable  of  Identification,  and  that  any  at- 
tempt upon  the  part  of  the  mlllowner  to 
change  the  Identification  would  be  an  elolgn- 
ment. The  statute,  however,  makes  "pos- 
session and  control"  the  foundation  of  the 
lien  upon  the  manufactured  product,  and  not 


Identification;  and,  when  the  mill  man  loses 
his  possession  and  control,  the  lien  claimant 
loses  his  lien. 

[3]  Neither  oould  there  be  any  elolgnment 
prior  to  the  filing  of  the  Hen,  as  under  sec- 
tion 1181,  Rem.  ft  Bal.  Code,  there  can  be 
no  elolgnment  except  of  logs  and  timber  "up- 
on which  there  is  a  lien."  Hence  no  elolgn- 
ment could  have  taken  place  prior  to  Decem- 
ber 10th.  Taking  the  most  favorable  con- 
struction of  the  evidence,  we  can  only  find 
that,  at  the  time  the  Hens  were  filed,  there 
were  40,000  feet  of  logs  at  the  mill  and  60.- 
000  feet  of  lumber.  The  mUl  ran  until  De- 
cember 15th.  The  only  evidence  of  any  de- 
livery to  the  railway  company  subsequent  to 
December  10th  is  that  of  Liord,  who  says.  In 
response  to  a  question  of  respondents'  coun- 
sel, that  he  delivered  lumber  to  the  railway 
company  subsequent  to  December  10th.  Xo 
attempt  is  made  to  follow  up  this  testimony 
by  showing,  by  this  witness  or  any  other, 
bow  much  was  delivered,  except  that  Dlm- 
mlck,  one  of  the  claimants,  tsays  Lord  deliv- 
ered one  load  subsequent  to  the  filing  of  the 
Hens. 

[4]  We  are,  therefore,  because  of  a  lack  of 
evidence,  brought  back  to  the  logs  and  lum- 
ber at  the  mlU  at  the  time  of  the  filing  of 
the  liens,  as  the  only  llenable  product  upon 
which  these  Hens  could  have  been  enforced, 
and  upon  which  a  finding  of  elolgnment  can 
be  sustained.  The  highest  value  given  to 
the  logs  Is  $6  per  thousand,  which  would 
amount  to  $240  for  the  40,000  feet  The  only 
valuation  we  can  find  of  the  lumber  is  $7 
per  thousand,  which  would  give  us  $420  as 
the  value  of  the  lumber,  and  $660  as  the 
total  value  of  the  logs  and  lumber  eloigned, 
and  the  greatest  amount  in  which  judgment 
could  have  been  entered  for  the  elolgnment 
The  court  below  found  that  the  elolgnment 
took  place  on  or  about  December  15th,  and 
that  thereafter  the  mlU  company  delivered 
180,000  feet  of  lumber  to  the  railway  com- 
pany. The  only  evidence  of  delivery  of  this 
180,000  is  that  it  commenced  back  in  July, 
and  that,  so  far  as  these  lienors  are  concern- 
ed, it  was  made  by  the  men  and  teams  wUcIi 
quit  work  on  December  6th,  four  days  be- 
fore any  Hen  was  filed.  The  only  evidence 
fixing  December  15th  as  a  date  is  that  on 
that  day  the  mill  stopped  running. 

[t]  Notwithstanding  this  finding,  the  court 
below  sustained  the  Hen  of  John  Krakenberg- 
er,  which  was  not  filed  until  January  4,  1911, 
which  was  too  late,  even  under  the  court's 
finding,  to  sustain  any  Hen  or  elolgnment  aa 
to  him. 

[|]  Among  the  Hens  sustained  was  that  of 
John  Dimmlck  and  wife,  who  claim  as  cooks. 
The  evidence  shows  that  these  claimants 
made  an  agreement  with  Wright,  whereby 
they  furnished  meals  to  the  men  at  $5.25, 
per  week,  to  be  paid  by  Wright  out  of  the 
money  earned  by  the  men;  that  they  were 
to  furnish  all  of  their  supplies,  and  pay  aU 
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the  bills  for  anch  supplies.  Tbe  statute  pro- 
Tldea:  "Tbe  cook  In  a  logging  camp  shall 
be  regarded  as  a  person  who  assista  in  ob- 
taining or  securing  tbe  timber  herein  men- 
titmed."  The  only  lien  recognized  by  this 
atatote  is  one  tor  labor  performed  and  serv- 
ices rendered.  The  cook;  to  the  extent  that 
lie  renders  service  as  a  cook,  is  entitled  to  a 
lien;  but  when  he  stei>s  outside  ot  bis  cook- 
house, and  ceases  to  labor  for  wages,  and 
becomes  a  boarding  liouse  keeper,  furnishing 
all  tbe  material  and  supplies,  he  is  no  longer 
within  the  purview  of  the  statute,  any  more 
than  any  other  laborer,  who  furnishes  neces- 
sary chains,  ropes,  tackle,  or  rigging  for  use 
In  tbe  logging  operation,  can  claim  a  lien 
for  tbe  cost  of  such  material.  The  statute 
limits  the  Hen  to  labor  performed  and  service 
rendered,  and  eliminates  supplies  and  mate- 
rials furnished,  however  necessary  they  may 
bare  been  to  the  work  engaged  In. 

In  Bradford  v.  Underwood  Lumber  Com- 
pany, 80  Wis.  50,  48  N.  W.  1105.  it  was  held 
that,  under  a  statute  giving  a  lien  for  serv- 
ices as  cook  In  a  logging  camp,  one  who  fur- 
nished meals  to  the  men  at  $1  per  day  was 
not  entitled  to  a  lien  as  cook;  tbe  court  say- 
ing: "So  far  as  the  right  to  a  lien  is  con- 
cerned, it  (the  statute)  placed  tbe  cook  upon 
precisely  the  same  footing  as  the  other  em- 
ployfe  performing  work  upon  logs  or  timber. 
That  is  to  say,  any  person  who  cooks  food 
for  men  employed  In  doing  any  labor  upon 
logs  or  timber  shall  have  tbe  same  right  to  a 
Hoi  for  his  services  as  such  men  have,  for 
wliom  tbe  food  Is  cooked.  •  •  •  But  the 
section  must  be  restricted  to  the  services  of 
tbe  cook  and  cannot  be  extended  so  as  to  em- 
brace a  claim  for  board,  which  includes  the 
raw  materials  used  in  preparing  the  food. 
The  lien  Is  only  given  to  one  wlio  cooks  the 
food  for  those  employed  to  do  work  npon  the 
timber  where  tlie  provisions  are  furnished  by 
tbe  employer." 

In  Dolan  v.  Cain,  60  Wash.  258,  109  Pac. 
1000,  It  was  sought  to  enforce  a  lien  by  one 
In  the  identical  situation  of  Dimmick.  The 
lien  was  denied  in  the  lower  court,  but  Judg- 
ment entered  against  the  logging  contractor. 
Only  the  last  feature  of  the  judgment  was 
sought  to  be  reviewed  here;  It  being  conceded 
that  the  judgment  of  tbe  lower  court  in  de- 
nying the  lien  was  right  The  case  is  only 
valuable  as  a  concession  here  made  upon  the 
point  now  involved.  We,  therefore,  find  er- 
ror in  sustaining  the  Dimmick  Hen. 

[7]  There  is  some  claim  in  appellants'  brief 
that  Bernard  Krakenberger  was  a  partner  of 
Wright.  There  is  no  evidence  in  the  record 
npmi  which  such  an  assumption  can  be  based. 
The  only  evidence  Is  admissions  of  Wright, 
to  various  dealers  with  whom  he  sought 
credit,  that  Krakenberger  was  Interested  wltb 
him.  Such  declarations  or  admissions  by 
Wright  were  not  competent  nor  admissible 
as  against  Krakenberger.     When  a  partner- 


ship is  admitted  or  established,  the  declara- 
tions of  one  partner  will  to  a  large  extent 
bind  the  other  partners;  but,  where  the  iMue 
is  the  establishment  of  a  partnership  between 
two  men,  tbe  relation  cannot  be  established 
against  one  by  the  admission  of  the  other. 

[8]  Appellants  also  claim  tbe  right  of  sub- 
rogation against  Wright  and  Bernard  Krak- 
enberger, or  against  Wright  alone.  If  it  should 
be  held  tbe  partnership  relation  was  not  es- 
tablished. Subrogation  is  a  doctrine  of  pure- 
ly eiiuitable  origin  and  nature,  and  lt!>  opera- 
tion is  always  controlled  by  equitable  prin- 
ciples. Tbe  only  liability  enforceable  against 
appellants  grows  out  of  their  own  wrongful 
act — the  eloignment  of  the  logs  and  lumber 
subject  to  respondents'  Hens.  They  are  not, 
therefore.  In  a  position  to  claim  any  equitable 
relief  as  against  any  one,  being  themselves 
wrongdoers.  The  plea  of  subrogation  is 
therefore  denied. 

One  other  question  is  discussed  in  tbe 
briefs— the  right  of  respondent  Wiley  to 
maintain  a  lien  for  hauling  lumber.  Under 
tbe  conclusion  we  have  reached  as  to  the  ex- 
tent of  the  liability  of  appellants,  tbe  deci- 
sion of  this  point  is  no  longer  material  to 
appellants,  as  its  decision  in  no  way  affects 
tbe  liability  to  which  they  are  held. 

The  judgment  as  against  appellants  is  re- 
versed as  to  respondents  Dimmick  and  John 
Krakenberger.  The  right  of  Hen  is  sustained 
as  to  the  other  respondents  whose  liens  were 
established  by  the  Judgment,  to  the  extent 
herein  indicated.  The  appellants  are  found 
guilty  of  an  eloignment  of  40,000  feet  of  logs 
and  60,000  feet  of  lumber,  of  the  total  value 
of  $660,  in  which  amount  the  Hens  established 
must  prorate.  The  record  here  does  not 
disclose  the  situation  as  to  Wright,  and  we 
cannot  determine  whether  the  judgment  runs 
against  blm  or  not.  If  so,  it  is  in  no  manner 
disturbed  by  our  findings,  and  will  as  to  all 
respondents  remain  as  entered  below. 

The  cause  is  remanded  to  the  court  below 
for  further  proceedings  in  accordance  with 
the  views  here  expressed.  Appellants  will  re- 
cover costs  of  this  court. 

MOUNT  and  ELLIS,  JX,  concur. 


PURCELL  SAFE  CO.  v.  BARNHART. 

(Supreme  Court  of  Washington.     Feb,  14, 
1912.) 

Appeal  and  Krbos  (§  548»)— Questions  Re- 
viewable—Statement  OF  Facts. 

In  the  absence  of  a  statement  of  facts, 
rulings  on  evidence  and  on  the  question  of  the 
sniBciency  of  the  evidence  to  sustain  the  find- 
ings are  not  reviewable  on  appeal. 

[Ed.  Note. — For  other  oases,  see  Appeal  and 
Error,  Cent.  Dig.  §i  2433-2440;  Dec.  Die.  { 
548.»] 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  County ;  W.  P.  Bell,  Judge. 
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Action  by  the  Purcell  Safe  Company 
agalust  H.  A.  Barnhart  From  a  judgment 
tor  plaintiff,  defendant  appeals.    Affirmed. 

FauBsett  &  Smith,  for  appellant.  Hughes, 
McMicken,  Dovell  &  Ramsey,  and  France  & 
Helsell,  for  respondent. 

PER  CURIAM.  The  statement  of  facts 
bad  been  stricken  In  this  case  prior  to  its 
argument  on  appeal.  There  being  no  ques- 
tion raised  as  to  the  pleadings  and  no  excep- 
tions having  been  taken  to  the  findings  of 
fact,  the  only  question  that  Is  left  for  the 
consideration  of  this  court  is:  Do  the  facts 
found  by  the  court  sustain  the  Judgment? 
They  so  plainly  do  that  a  discussion  of  them 
would  be  unprofitable.  In  fact,  it  is  not 
urged  by  the  appellant  that  such  Is  not  the 
case.  The  only  questions  urged  are  that  the 
evidence  does  not  sustain  certain  findings  of 
the  court,  and  error  In  the  admission  and  re- 
jection of  testimony.  As  we  have  seen,  these 
are  objections  which  are  not  available  to  the 
appellant  in  the  absence  of  a  statement  of 
facts. 

Such  being  the  state  of  the  record,  the 
judgment  is  affirmed. 


NETTLETON  et  al.  v.  EVANS  et  al. 

(Supreme  Court  of  Washington.     Feb.  15, 
1012.) 

CiiATTEL  Mortgages  (§  161*)— Consthuction 

—Rights  op  Mobtoaoee. 

A  provision  in  a  chattel  mortgage  that  the 
mortgagee  may  take  possession  of  the  chat- 
tels and  sell  the  same  when  the  mortgagor 
falls  to  pay  the  debt  or  to  safely  keep  the 
property,  or  where  the  mortgagee,  on  reason- 
able grounds,  deems  the  debt  insecure,  does 
not  confer  on  the  mortgagee  any  right  to  take 
immediate  possession  on  default,  and  he  may 
not,  on  the  refusal  of  the  mortgagor  to  deliver 
possession,  sne  in  replevin,  but  the  provision 
must  be  construed  with  reference  to  the  stat- 
utory methods  for  subjecting  the  security  to 
the  payment  of  the  debt. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  §§  2S2-285;  Dec.  Dig. 
S  161.»] 

Department  2.  Appeal  from  Superior 
Court,  Pacific  County:    Sol  Smith,  Judge. 

Action  by  F.  R.  Nettleton  and  another 
against  G.  L.  Evans  and  another.  From  a 
judgment  of  dismissal,  plaintiffs  appeal.  Af- 
firmed. 

Edward  H.  Wright,  for  appellants.  Chaa 
K.  Miller,  for  respondents. 

DUNBAR,  C.  J.  This  is,  in  brief,  an  ac- 
tion In  rei)levln  to  recover  possession  of  cer- 
tain personal  property  which  was  the  sub- 
ject of  a  chattel  mortgage  given  by  the  re- 
spondents to  the  apiwllants.  The  action  was 
commenced  after  the  debt  had  become  due. 
The  mortgage.  In  addition  to  the  usual  condi- 
tions, contained  the  following:   "It  is  further 


understood  and  agreed  that.  If  the  first  party, 
shall  fail  to  pay  the  Indebtedness  secured  by. 
this  mortgage,  or  any  part  thereof,  to  the 
said  second  parties,  or  shall  make  default  In 
any  of  the  terms  or  conditions  of  said  mort- 
gage or  shall  fail  to  protect  and  safely  keep 
and  care  for  the  said  personal  property,  or 
any  part  thereof,  or  whenever  the  said  sec- 
ond parties  upon  reasonable  grounds  shall 
deem  said  debt  unsafe  or  Insecure  then  the 
said  second  parties  may  take  possession  of 
the  said  personal  property  wherever  the  same 
may  be  and  immediately  proceed  to  sell  the 
same  in  the  manner  provided  by  yw,  and 
from  the  proceeds  pay  the  whole  amount  of 
said  debt  together  with  the  costs  of  said 
sale,  including  a  reasonable  attorney's  fee." 
The  complaint  set  forth  the  mortgage  and 
contained  the  usual  allegations  of  default,  de- 
mand, etc.  To  the  complaint  a  demurrer  waK 
Interposed,  to  the  effect  that  the  facts  stated 
did  not  constitute  a  cause  of  action.  Thl» 
demurrer  was  sustained,  and  the  action  dis- 
missed. From  a  judgment  of  dismissal  this 
appeal  is  taken. 

The  sole  question  presented  Is  as  to  the 
legal  effect  of  the  clause  above  set  out  in  the 
mortgage.  It  was  held  by  the  trial  court  that 
such  clause  did  not  have  the  effect  to  confer 
upon  the  plaintiffs  any  right  to  possession  of 
the  property,  while  the  appellants  contend 
that  such  clause  conferred  upon  them  the 
right  to  take  immediate  possession  upon  de- 
fault, and  that,  upon  refusal  of  defendants 
to  deliver  possession,  they  can  maintain  an 
action  in  replevin,  so  that  the  question  be- 
comes largely  one  of  construction  of  a  con- 
tract, and  we  are  not  aided  in  any  appre- 
ciable degree  by  the  cases  cited  by  appellants 
from  this  court,  as  the  legitimate  deduction 
therefrom  cannot  be  applied  to  the  particu- 
lar question  involved  in  this  case,  or  at  least 
they  are  not  necessarily  applicable.  The  ex- 
act question,  as  baldly  presented  in  this  case,  - 
has  never  been  before  this  court.  However, 
In  McClellan  v.  Gaston,  18  Wash.  472,  51 
Pac.  1062,  in  referring  to  the  attempt  of  the 
mortgagee  to  take  possession  of  mortgaged 
property  under  a  provision  in  the  mortgage 
conferring  such  rights,  it  was  said:  "Because 
a  party  to  a  contract  violates  his  contract 
and  refuses  to  do  what  he  agreed  to  do  Is 
no  reason  why  the  other  party  to  the  con- 
tract should  compel  the  i)erformance  of  the 
contract  by  force.  The  adoption  of  such  a 
rule  would  lead  to  a  breach  of  the  peace, 
and  it  is  never  the  policy  of  the  law  to  en- 
courage a  breach  of  the  peace.  The  right  to 
an  enforcement  of  this  part  of  the  contract 
must,  in  the  absence  of  consent  on  the  part 
of  the  mortgagor,  be  enforced  by  due  process 
of  law  the  same  as  any  other  contract." 
While  that  case  differs  from  this  in  that  the 
{lossession  here  Is  sought  to  be  obtained 
through  legal  process,  the  underlying  prin- 
ciple announced  was  that  the  provision  for 
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taktiiK  ponenloB  gbooM  be  eonstraed  to  ba 
a  provision  for  taking  posaeaslon  In  the  man- 
ner prescribed  by  the  statute.  The  decision 
tn  this  case  «ras  noted  with  approval  In 
Spencer  v.  Commercial  Co.,  30  Wash.  620, 
71  Pac.  53,  where  it  was  held  that,  notwith- 
standing an  agreement  in  a  lease  periuittlng 
the  landlord  to  take  possession  by  force,  the 
landlord's  common-law  remedy  had  been  ab- 
rogated by  the  statute,  and  the  methods  pro- 
vided by  the  statute  were  exclusive  remedies. 

Keeping  in  view  the  basic  Idea  that  the  in- 
terest of  the  mortgagee  In  the  mortgaged 
property  does  not  rise  above  a  security  In- 
terest, we  think  It  is  consistent  to  hold  that 
the  provision  In  the  mortgage  should  be  con- 
stmed  with  reference  to  the  methods  provid- 
ed by  statute  for  subjecting  the  security  to 
the  payment  of  the  debt 

The  Judgment  Is  affirmed. 

FTIIXERTON.  MOUNT,  MORRIS,  and 
ELLIS,  J  J.,  concur. 

<C7  Wash.   aZ) 

FCBSTON  V.  LANGAN. 

(Snpreme  Court  of  Wasliington.    Feb.  15, 
1012.) 

L  llASTKK  ANO  Servant  ({  288*)— iNjmtiBS 
TO  Servant— Safb  Place— Ivplikd  Assur- 
ance—Assoved  Risk. 

Plaintiff,  a  laborer,  comparatively  inex- 
perienced in  sewer  work,  .was  employed  in  dig- 
ging a  ditch.  He  was  directed  by  defendant 
to  woric  in  a  specified  part-  of  tlie  ditcli  wlien 
a  rock  fell  on  him  from  tlie  ed^e  of  tlie  ditcli. 
Bdd,  tliat  defendant,  bavins  directed  plaintiff 
to  work  at  the  particular  place  and  time,  im- 
pliedly assured  plaintiff  that  tlie  place  was 
safe,  on  wliich  assurance  plaintiff  was  entitled 
to  rely,  unless  tiie  danger  was  so  plain  that  a 
reasonable  person  would  not  have  proceeded 
ander  the  defendant's  specific  directions,  and 
hence  plaintiff  did  not  assume  the  risk  as  a 
matter  of  law. 

[Ed.  Note. — ^For  oth^r  cnces.  see  Master  and 
Servant,  Cent.  Wg.  II  1005,  1068-1088;  Dec 
Dig.  I  288.»] 

X  Mastkb  and  Servant  (|  280*)— Injuries  to 
Servant— CoNTRiBUTOBY  NEOT.iaENCK.  . 
Such  facts  were  insufficient  to  show  that 

plaintiff  was  negligent  as  a  matter  of  law. 
rR<1.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent.   Dig.  U  1080-1132;    Dec  Dig. 

1288.*] 

Department  1.  Appeal  from  Superior 
Oourt,  Spokane  County;  EL  B.  Sullivan, 
Judge. 

Action  by  George  M.  Fueston  against  P.  L. 
Ijugan.  Judgment  for  plalntitf,  and  defend- 
ant appeals.    Affirmed. 

McWlIllams,  Weller  &  McWllliams,  for  ap- 
pellant.   George  W.  Sommer,  for  respondent 

PARKER,  jr.  The  plaintiff  commenced  this 
acticm  In  the  superior  court  for  Spokane 
connty  to  recover  damages  for  personal  In- 
juries alleged  to  have  been  received  by  blm 
as  the  result  of  the  defendant's  negligence 


while  in  nls  employ  aa  a  laborer  In  digging 
a  sewor  ditch  In  Spokane.  The  cause  was 
tried  before  the  court  without  a  Jury  result- 
ing in  findings  and  a  Judgment  awarding  the 
plaintiff  $300  damages,  from  which  the  de- 
fendant has  appealed. 

[1]  Respondent's  Injnry  was  caused  by  a 
rock,  which  had  been  thrown  from  the  ditch 
during  Its  excavation,  falling  from  the  sur- 
face of  the  ground  at  the  edge  of  the  ditch 
upon  the  respondent  while  he  was  working 
therein.  There  is  no  dispute  as  to  the  im- 
mediate cause  of  his  injury  nor  as  to  Its  ex- 
tent. The  alleged  negligence  upon  which  re- 
spondent rests  his  right  of  recovery  Is  that 
appellant  carelessly  and  negligently  left  the 
rock  dangerously  near  the  edge  of  the  ditch 
with  such  meager  support  that  It  fell  upon 
respondent  while  be  was  at  work.  Appellant 
rests  his  defense  upon  assumption  of  risk 
nnd  contributory  negligence  upon  the  part  of 
respondent  Appellant  was  constructing  a 
sewer  for  the  city  of  Spokane,  having  a  con- 
tract with  the  dty  therefor.  The  work  was 
being  done  under  the  immediate  supervision 
of  appellant  and  his  son  as  his  assistant 
foreman.  Respondent  was  employed  In  the 
work  as  a  laborer  at  the  time  of  his  Injury 
and  for  some  two  weeks  prior  thereto.  He 
was  comparatively  Inexperienced  in  work  of 
this  nature.  The  portion  of  the  ditch  for 
the  sewer  which  was  open  at  the  time  was 
from  4  to  8  feet  deep  and  over  100  feet  long. 
In  the  afternoon  of  August  23d  respondent 
was  at  work  In  the  ditch,  assisting  In  its  ex- 
cavation, when  the  son  directed  him  to  go 
to  another  point  in  the  ditch  about  100  feet 
distant  from  where  he  was  then  working,  there 
to  receive  instructions  from  appellant  as  to 
his  work.  Respondent  proceeded  along  the 
Iwttom  of  the  ditch  passing  other  workmen 
on  his  way,  and,  upon  arrival  at  the  point 
to  which  he  was  directed  to  go,  he  found  ap-" 
pellant  there,  who  then  directed  him  relative 
to  his  work.  As  to  what  occurred  then  and 
within  an  hour  following  respondent  testi- 
fied as  follows:  "Q.  What  conversation,  if 
any,  did  you  have  with  Mr.  Langan  at  the 
time  that  you  went  up  to  work  at  this  par- 
ticular point?  A.  Well,  he  says,  'Here  is 
where  I  want  you  to  work;'  and  he  says, 
'you  go  down  three  or  four  feet  deeper  here 
before  you  put  in  your  laggln^^.'  And  there 
was  a  man  working  In  behind  me,  and  he 
says,  *I  am  afraid  that  will  cave  if  you  go 
down  that  deep;'  and  I  turned  around  to  Mr. 
Langan,  and  says,  'Will  this  cave  if  I  go 
down  any  deeper  7*  And  he  says,  'Tou  go 
down  four  feet  deeper  before  you  put  In  your 
laggings.'  And  then  he  came  back  after 
awhile,  I  don't  know  Just  how  long  it  was, 
and  there  was  a  fellow  came  up  to  the  ditch 
to  throw  back  the  stuff.  Well,  he  got  up  on 
the  ditch  to  throw  back  the  stuff,  and  Mr. 
Langan  put  him  down  In  the  ditch,  and  says, 
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'Tou  go  down  In  the  ditcb,  It  Is  not  deep 
enough.  I  will  take  care  of  this  on  top.' 
•  •  •  Well,  when  he  got  ready  for  me  to 
put  In  my  laggings,  he  came  along  and  he 
handed  me  Over  a  lagging,  and  he  says,  'You 
put  this  lagging  In  over  next  to  the  brace 
over  there,  and  'then  you  go  ahead  and  put 
your  lagging  In  on  that  side  first' — that  was 
the  south  side.  Well,  I  took  the  lagging, 
and  I  put  It  down  in  behind  the  brace  that 
runs  along  the  ditch,  and  there  was  a  rock 
dropped  down  in  behind  it,  and  he  says,  'You 
take  that  rock  out  of  there  and  let  lliat  lag- 
ging down  In  the  ditch  as  far  as  you  can 
get  it;'  and  I  tried  to  reach  down  with  my 
pick  to  take  the  rock  from  the  lagging,  but 
my  pick  was  so  short  I  could  not  get  It,  so 
I  stooped  down  on  my  left  knee  and  work- 
ed the  lagging  with  my  left  hand,  and  work- 
ing the  rock  out  with  my  right,  when  this 
rock  came  rolling  in  orer  the  top."  This 
was  the  rock  which  injured  respondent. 
When  respondent  arrived  at  this  point  and 
first  commenced  work  there  the  ditch  was  at 
least  four  feet  deep;  he  himself  testifying 
that  It  was  too  de^  for  him  to  stand  In 
the  bottom  and  see  over  the  upper  edge  of 
It,  though  the  trial  court  was  inclined  to  the 
view  that  It  was  only  four  feet  deep  as  in- 
dicated by  his  remarks.  While  there  was 
some  serious  conflict  In  the  evidence  upon 
some  of  the  material  facts,  we  think  the 
trial  court  was  fully  warranted  In  believing 
that  they  are  substantially  as  we  have  above 
summarized,  and  as  related  by  respondent  In 
his  testimony  above  quoted.  The  trial  court 
found  that  the  proximate  cause  of  respond- 
ent's injury  was  that  appellant  carelessly 
and  negligently  left  dangerously  near  the 
edge  of  the  sewer  ditch  the  stone  with  such 
meager  and  Insufficient  support  that  it  rolled 
into  the  ditch  striking  respondent  and  injur- 
ing him;  but  made  no  finding  as  to  respond- 
ent's contributory  negligence  or  assumption 
of  risk,  from  which  fact  we  assume,  of 
course,  that  those  defenses  were  regarded  by 
the  court  as  not  having  been  sustained.  It 
seems  to  us  that  the  Judgment  must  be  sus- 
tained upon  the  ground  that  appellant  hav- 
ing directed  respondent  to  work  at  this  par- 
ticular place  at  the  particular  time,  being 
then  present,  be  impliedly  assured  respond- 
ent that  the  place  was  safe,  and  that  re- 
spondent was  entitled  to  rely  upon  this  im- 
plied assurance,  unless  the  danger  was  so 
plain  and  obvious  that  a  reasonable  person 
would  not  have  assumed  to  proceed  under 
the  specific  directions  of  his  master. 

[t]  We  are  not  able  to  say  as  a  matter  of 
law  that  respondent  assumed  the  risk  or  con- 
tributed by  his  own  negligence  to  his  Injury, 
and  clearly  there  was  sufficient  evidence  to 
warrant  the  court  in  finding  that  appellant 
was  negligent.  This  view  finds  support  in 
Hilgar  V.  Walla  Walla,  50  Wash.  470,  07  Pac. 


408,  19  L.  R.  A.  (N.  S.)  367,  Antastasakas  T. 
International  Contract  Co.,  67  Wash.  463, 
107  Pac.  342,  and  cases  there  cited. 

We  conclude  that  the  Judgment  must  be 
affirmed,  and  it  is  so  ordered. 

DUNBAR,  C.  J.,  and  MOUNT,  FULLEK- 
TON,  and  GOSE,  JJ.,  concur. 


STATE  V.  PRYOR. 

(Supreme  Court  of  Wsshington.    Feb.  15, 
1912.) 

1.  Cbiminal  Law  (i  400*)— Voluntaky  Ad- 
missions. 

Id  a  prosecution  for  abortion,  prosecutrix 
was  permitted  to  testify,  over  defendant's  ob- 
jections, that  he  bad  ravished  her  many  times, 
and  by  threats  had  compelled  her  to  commit 
sodomy  with  him.  After  the  details  of  these 
transactions  had  been  given,  the  court  inti- 
mated that  he  would  sustain  defendant's  mo- 
tion to  strike  It  out,  provided  defendant  would 
admit  that  prosecutrix  was  pregnant  by  him, 
which  he  thereupon  did.  Held,  that  the  defend- 
ant was  thereby  improperly  compelled  to  admit 
a  material  part  of  the  state's  case,  and  was 
therefore  entitled  to  a  new  trial. 

[Ed.  Note. — ^l<'or  other  cases,  see  Criminal 
I^w,  Cent.  Dig.  i  894;   Dec.  Dig.  i  406.*] 

2.  Criminal  liAW  (|  371*)— Evidkncb— Oth- 
KB  Offenses. 

In  a  prosecution  for  abortion,  evidence 
that  defendant  by  force  had  compelled  prose- 
cntrix  on  various  occasions  to  commit  sodomy 
with  him  was  inadmissible,  having  no  tendency 
to  establish  defendant's  intent  or  motive  to 
commit  the  abortion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  830;    Dec.  Dig.  |  371.»] 

3.  Criminal  Law  (|  1169*)— Appeai/— Pbbj- 

UDICIAL   EHBOR. 

Where,  in  a  prosecution  for  abortion,  the 
state's  attorney  on  cross-examination  of  ac- 
cused, after  evidence  as  to  bis  having  compel- 
led prosecutrix  to  commit  sodomy  with  him 
had  been  stricken,  improperly  questioned  ac- 
cused concerning  the  alleged  acts  of  sodomy, 
such  conduct  constituted  prejudicial  etror, 
and  was  not  cured  by  the  sustaining  of  an  ob- 
jection thereto,  and  instructing  that  the  jury 
disregard  it. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  3137-3143;  Dec.  Dig.  i 
1109.*] 

4.  CONSTITUTIONAI,  LaW    (J  321*)— RlGHT  TO 

Fair  Trial— "Pair  Trial." 

A  fair  trial  for  a  criminal  offense  consists, 
not  alone  in  an  observance  of  the  naked  forms 
of  law,  but  in  a  recognition  and  just  applica- 
tion of  its  principals. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional I.aw,  Cent.  Dig.  H  950,  952-465;  Dec 
Dig.  f  321.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2600.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Wilson  R.  Oay,  Judge. 

Charles  Pryor  was  convicted  of  abortion, 
and  be  api>eals.    Reversed. 

A.  6.  McBride  and  Jay  C.  Allen,  for  ap> 
pellant.  John  F.  Murphy,  Alfred  H.  Lun- 
din,  H.  B.  Butler,  and  T.  J.  L.  Kennedy,  for 
the  State. 
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EI^LIS,  J.  The  appellant  was  convicted 
of  the  crime  of  abortion  attempted  by  the 
use  of  certain  Instruments  upon  the  person 
of  one  Regna  Abramson,  and  prosecutes  this 
appeal  from  the  Judgment  of  the  court  there- 
on. Many  errors  are  assigned,  but,  as  they 
are  not  of  a  nature  likely  to  recur  when 
the  case  is  retried,  we  deem  it  unnecessary 
to  review  all  of  them.  Neither  do  we  find 
it  necessary  to  review  the  competent  evi- 
dence In  relation  to  the  crime  actually  charg- 
ed further  than  to  say  that  it  would  prob- 
ably be  sufficient  to  sustain  the  verdict  had 
we  reason  to  believe  that  it  formed  the  sole 
basis  of  that  verdict,  and  bad  the  accused 
been  accorded  that  fair  and  Impartial  trial 
according  to  law  which  is  the  natural  right 
of  every  person  accused  of  any  crime,  what- 
ever its  nature.  Whether  guilty  or  inno- 
cent, the  defendant  was  entitled  to  such  a 
trial,  and  the  state  could  demand  nothing 
less.  An  examination  of  the  record  convinc- 
es us  that  it  has  not  been  accorded  In  this 
case. 

In  his  opening  statement  to  the  Jury  the 
assistant  prosecuting  attorney  said,  among 
other  things,  that  the  state  would  prove  that 
the  defendant  threw  the  prosecuting  wit- 
ness upon  the  ground,  and  had  intercourse 
with  her  by  force  and  against  her  will,  and 
had  compelled  her  to  commit  acts  of  sodomy 
with  him  upon  five  different  occasions.  The 
defendant  objected  to  these  statements,  and 
requested  the  court  to  Instruct  the  Jury  to 
disregard  them.  The  court  overruled  the 
objections  and  declined  to  so  instruct.  Coun- 
sel for  the  defense,  in  his  preliminary  state- 
ment to  the  Jury,  admitted  that  shortly  aft- 
er they  became  acquainted  the  defendant 
and  the  prosecuting  witness  began  living  to- 
gether the  same  as  If  they  were  husband  and 
wife. 

[1]  As  a  part  of  the  state's  case  In  chief 
the  prosecuting  witness  was  permitted,  over 
objection  of  the  defendant,  to  testify  that 
the  defendant  by  force  and  threats  had 
ravished  her  many  times,  and  had  on  five 
Afferent  occasions,  by  threats  with  a  re- 
volver and  handcuffs,  compelled  her  to  com- 
mit the  crime  of  sodomy  with  him.  After 
this  evidence,  with  all  of  its  revolting  details, 
had  been  admitted,  the  defendant,  still  in- 
sisting upon  his  objections  thereto,  moved 
the  court  to  strilce  It.  The  court  then  inti- 
mated that,  if  the  defendant  would  admit 
that  the  complaining  witness  was  pregnant 
by  the  defendant,  the  motion  would  be  grant- 
ed. The  defendant,  bartering  away  one 
right  in  the  hope  of  preserving  another,  ac- 
cepted the  terms  offered,  and  admitted  that 
the  prosecuting  witness  was  pregnant  by 
him.  The  court  then  strucic  the  evidence 
relative  to  the  crimes  of  rai)e  and  sodomy, 
and  Instructed  the  Jury  to  disregard  it  Evi- 
dence of  pregnancy  of  the  woman  by  the 
defendant  was  clearly  a  part  of  the  state's 
case  as  showing  motive  for  the  crime  of 
abortion  charged.    The  admission  thus  pro- 


cured was  In  Its  nature  extremely  damag- 
ing to  the  defense.  It  cannot  fairly  be  said 
that  It  was  voluntary. 

It  requires  no  citation  of  authority  to 
show  that  the  accused  did  not  have  a  fair 
trial.  After  the  admission  of  the  defoid- 
ant's  illicit  cohabitation  with  the  prosecut- 
ing witness,  which  was  made  In  his  prelimi- 
nary statement  to  the  jury,  it  is  plain  that 
evidence  of  rape  was  neither  necessary  nor 
proper.  The  defendant's  admission  of  illic- 
it cohabitation  had  already  supplied  conclu- 
sively whatever  evidence  of  motive  for  the 
crime  of  abortion  that  Illicit  intercourse, 
whether  by  force  or  otherwise,  could  fur- 
nish. Evidence  of  rape  could  not  more  con- 
clusively establish  the  only  material  fact 
to  which  it  could  in  any  case  have  been  di- 
rected, namely,  illicit  intercourse  as  show- 
ing motive.  Its  only  added  t«idency  was  to 
Inflame  the  minds  of  the  jurymen  against 
the  defendant  by  unnecessarily  Introducing 
a  distinct  and  degrading  crime  of  which  he 
was  not  charged  in  the  information. 

[21  The  evidence  as  to  the  crime  of  sodomy 
was  even  more  plainly  inadmissible  at  any 
time  or  for  any  purpose.  It  could  not  tend 
to  prove  the  crime  of  abortion,  nor  could  it 
tend  to  supply  a  motive  for  that  crime.  In 
cases  of  this  kind  the  only  admissible  evi- 
dence of  other  crimes  than  that  charged  in 
the  Indictment  or  information  is  evidence  of 
such  crimes  as  tend  to  establish  an  Intent 
or  to  show  a  motive  to  commit  the  abortion. 
For  example:  To  establish  intent,  evidence 
that  the  defendant  has  committed  abortion 
on  the  same  or  even  on  another  woman  is 
admissible,  and,  to  establish  motive,  it  may 
be  shown  that  the  defendant  was  the  au- 
thor of  the  woman's  pregnancy,  or  has  had 
illicit  intercourse  with  her.  1  Ency.  of  Evi- 
dence, pp.  54,  55.  We  tiave  been  cited  to  no 
authority,  and  have  found  none,  holding 
that  evidence  of  wholly  distinct  crimes  not 
necessary  to  prove  nor  tending  to  prove  ei- 
ther of  these  things  Is  admissible  in  a  trial 
for  abortion. 

[3]  On  cross-examination  of  the  defendant, 
the  state's  attorney,  notwithstanding  the 
fact  that  the  evidence  had  been  stricken, 
questioned  him  concerning  the  alleged  acts 
of  sodomy.  This  was  highly  Improper. 
While  the  court  sustained  an  objection  there- 
to and  Instructed  the  jury  to  disregard  this, 
its  tendency  was  to  keep  before  the  minds 
of  the  Jury  the  stricken  evidence. 

These  errors  were  so  vital  and  the  effect 
of  the  Incompetent  evidence  from  Its  very 
nature  so  prejudicial  that  we  cannot  say  that 
they  were  cured  by  the  order  to  strike  and 
the  instruction  to  disregard.  If  the  testimo- 
ny of  the  prosecuting  witness  as  to  the  oth- 
er two  crimes  not  charged  In  the  informa- 
tion was  believed.  It  would  Inevitably  create 
a  prejudice  In  the  mind  of  any  human  being 
not  lower  In  his  moral  makeup  than  the 
beasts  of  the  field.  We  have  no  assurance 
that  the  jury  did  not  believe  It    It  would 
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be  to  the  credit  of  tbe  Jury,  rather  than  to 
its  discredit,  If.  believing  thiK  te»tinion.v.  It 
entertained  a  prejudice  against  the  accused, 
ineradicable  by  any  order  striking  the  testi- 
mony or  by  any  instruction,  however  clear 
and  forcible,  to  disregard  It. 

[4]  A  fair  trial  consists  not  alone  in  an 
observance  of  the  nailed  forms  of  law,  but 
in  a  recognition  and  a  Just  application  of  its 
principles.  It  may  be  that  the  defendant  is 
guilty.  On  that  we  express  no  opinion.  It 
must  be  remembered,  however,  that,  "though 
unfair  means  may  happen  to  result  In  do- 
ing Justice  to  the  prisoner  in  the  particular 
case,  yet,  justice  so  attained.  Is  unjust  and 
dangerous  to  the  whole  community."  Hurd 
V.  I'eople,  25  Mich.  405.  The  circumstances 
of  this  case  impel  us  to  reaifirm  and  empha- 
size what  is  said  in  State  v.  Montgomery,  56 
Wash.  443,  105  Pac.  103.5,  134  Am.  St.  Rep, 
1119.  "It  is  not  our  purpose  to  condemn  the 
zeal  manifested  by  the  prosecuting  attorney 
in  this  case.  We  know  that  such  officers 
meet  with  many  surprises  and  disappoint- 
ments in  the  discharge  of  their  oiBcial  du- 
ties. They  Iiave  to  deal  with  all  that  is 
selfish  and  malicious,  knavish  and  criminal, 
course,  and  brutal  in  human  life.  But  the 
safeguards  which  the  wisdom  of  ages  has 
thrown  around  persons  accused  of  crime  can- 
not be  disregarded,  and  such  officers  are  re- 
minded that  a  fearless,  impartial  discharge 
of  public  duty,  accompanied  by  a  spirit  of 
fairness  toward  the  accused,  is  the  highest 
commendation  they  can  hope  for.  Their  de- 
votion to  duty  is  not  measured,  like  the 
prowess  of  tlie  savage,  by  the  number  of 
their  victims." 

The  Judgment  is  reversed,  and  a  new  trial 
ordered. 

DUNBAR,  C.  J.,  and  MOUNT,  FUIXER- 
TON,  and  MORRIS,  JJ.,  concur. 


BENSON  v.  CITY  OF  IIOQUIAM. 

(Supreme  Court  of  Wnsbington.     Jan.  31, 
1912.) 

1.  Municipal  Corpokations  (§  741*)— Tobts 
—Notice  of  Injuries. 

Under  Act  March  17,  1009  (I^ws  1909, 
c.  1(57).  providing  that  notice  of  a  claim  tor 
ilamages  against  any  city  must  be  presented 
to  tlie  city  council  within  W  days  and  must 
give  the  residence  of  plaintiff,  describe  the  de- 
fect, and  state  the  items  of  damages  claimed 
which  must  he  verified  by  the  claimant,  an  un- 
verified notice,  which  did  not  state  the  items 
of  damages,  nor  the  residence  of  the  claimant, 
and  which  was  not  verified  until  after  more 
than  30  days,  will  not  support  a  cause  of  ac- 
tion against  the  city. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  11X2;  Dec.  Die.  § 
741.*] 

2.  MuNiciPAi,   Corporations    (|   812*)— De- 
fective Sioewalks—In.iuries— Notice. 

One  injured  by  a  defective  sidewalk,  who 
served  upon   the  municipality  a  defective  no- 


tice, cannot  sustain  an  action  against  it  by 
showing  that  he  was  a  resident  property  hold- 
er and  notified  the  police  officers  and  the  city's 
officers  of  his  injury. 

[Kd.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  SS  HMW-1707;  Dec. 
Dig.  I  812.*j 

Department  1.  Appeal  from  Superior 
Court,  Chehalis  County;   Ben  Sheeks,  .Tudge. 

Action  by  Charles  Benson  against  the  City 
of  IloQuiam.  From  a  Juds;meut  for  defend- 
ant, plaintiff  appeals.     Attirmed. 

Morgan  &  Brewer,  for  apiwllaiit.  James 
P.  H.  Callahan  and  Boner  &  Boner,  for  re- 
spondent. 

CHADWICK,  J.  [1]  Plaintiff  claims  to 
have  been  injured  as  the  result  of  the  neg- 
ligence of  tlie  defendant,  a  municipal  corpo- 
ration. Within  the  time  limited  by  law  and 
ordinance,  he  presented  his  claim  in  form 
following:  "You  are  hereby  notified  that  ou 
the  13th  of  September,  1010,  at  about  the 
hour  of  8:3U  o'clock  in  the  evening  of  said 
day  at  the  corner  of  the  intersection  between 
K  street  and  Emerson  avenue  in  the  city  of 
Hoquiam,  I  received  an  injury  through  and 
by  reason  of  falling  or  being  thrown  to  the 
street,  a  portion  of  the  planking  having 
been  removed,  leaving  an  oiieniug  in  said 
street  through  the  carelessness  and  neglect 
of  the  ofiicers,  agents,  and  employes  of  the 
city  of  Hoquiam;  that  there  was  no  light 
placed  at  said  opening  in  the  street,  nor  was 
there  any  protection  placed  around  the  open- 
ing in  said  street,  nor  warning  of  a  danger- 
ous place  being  given  in  any  way;  that  I 
claim  and  demand  as  damages  against  the 
city  of  Hoquiam  for  such  injuries  the  sum 
of  $5,000,  and  I  herewith  make  demand  for 
settlement  in  said  sum."  This  was  present- 
ed to  the  city  council,  and  by  it  referred  to 
the  city  attorney.  No  action  having  l)een 
taken  within  00  days,  this  action  was  begun. 
After  the  time  for  filing  had  run,  plaintiff 
went  to  the  city  clerk's  office  and  attached 
an  affidavit  or  verification,  in  which  the  re- 
quirements of  the  Act  of  1909,  p.  027,  were 
set  out.  It  is  earnestly  argued  that  the  claim 
notice  is  sutHcieut  under  many  decisions  of 
this  court,  and  this  may  be  true;  but  after 
these  decisions  w^ere  pronounced,  and  pre- 
sumably to  change  tiie  rule  of  law  announc- 
ed therein,  the  Legislature  provided  by  a 
general  law  that  a  sufilcient  claim  must  be 
filed  within  30  days,  and  that  all  such  claims 
.shall  set  forth  si>ecittcalty  the  things  which 
we  bad  for  the  most  part  held  unnecessary 
in  the  decisions  relied  on. 

In  the  case  of  Woipers  v.  Spokane.  120 
Pac.  113,  decided  January  17,  1912,  a  demur- 
rer was  sustained  because  the  claim  was  In- 
sufficient, and.  although  we  reversed  the 
case  because  we  were  unwilling  to  hold  that 
either  the  law  of  1909  or  the  charter  provi- 
sions of   the  city   applied   to   employes,   we 
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nevertheless  held,  having  In  mind  the  tUstory 
of  the  act  of  1909,  that  "the  statute  is  man- 
datory." In  Collins  ▼.  Spolcane,  116  Pac. 
{)»&.  It  was  likewise  contended  tliat  a  notice 
omitting  some  of  the  statutory  requirements 
would  sustain  an  action,  under  the  authori- 
ty of  the  case  of  Hase  v.  Seattle,  51  Wash. 
174.  m  Pac.  370.  20  L.  R.  A.  (N.  S.)  »38,  and 
Icindred  cases.  The  court  refused  to  extend 
the  doctrine  of  that  case,  saying:  "We  think 
the  better  rule  is  that  a  statute  of  this  char- 
acter is  mandatory,  and  that  a  compliance 
with  its  provisions  is  a  condition  precedent 
to  bringing  its  action."  The  further  distinc- 
tion was  pointed  out  by  Judge  Parker  in  his 
concurring  opinion,  where,  although  subscrib- 
ing to  the  doctrine  of  the  Hase  Case,  he  says: 
"We  regard  the  real  distinction  •  •  • 
to  tie  tliat  the  requirement  for  filing  the  claim 
liere  involved  is  found  in  a  state  law." 
Willie,  as  he  clearly  shows,  the  former  cases 
proceeded  upon  the  theory  that  a  city  could 
not  limit  its  liability  by  a  charter  provision. 

[21  Plaiutltr  further  pleads  the  fact  that 
lie  is  a  resident  and  property  owner  in  Ho- 
quiam,  and  that  he  had  notified  the  police 
oliicers  and  the  officers  of  the  city  of  his 
injury.  This  does  not  meet  eltlier  the  letter 
or  the  intendment  of  the  law.  Cole  v.  Seat- 
tle. 116  Pac.  2r)7,  34  L.  K.  A.  (N.  8.)  116G. 

Judgment  affirmed 

PARKER,  CROW,  and  GOSE.  JJ..  con- 
cur. 


BRENNAN  v.  HEALT. 

(Supreme  Court  of  Washington.     Feb.  20, 
1912.) 

1.  Work  asd  Labob  ({  27*)— EvinENCE— Is- 
sues. 

Wfapre  a  complaint  alleged  that  plaintiff 
nursed  defendant's  wife  and  child  at  the  re- 
ijuest  of  defendant,  and  that  her  services  were 
reasonably  worth  a  certain  sum,  for  which 
she  asked  judgment,  and  issue  was  joined  upon 
the  contract  to  render  services  and  the  reason- 
able value  of  the  services,  plaintiff's  testimony 
that  she  tore  up  certain  articles  of  her  cloth- 
ing and  used  them  in  nursing  the  defendant's 
wife  was  irrelevant  and  immaterial. 

[Ed.  Note. — For  other  cases,  see  Work  and 
littbor.  Cent  Dig.  i  50;   Dec.  Dig.  {  27.*] 

2.  Appeal  ano  Ebbor   (§  lO.'iS*)— Review— 
Uahmless  Error— Admission  op  Evidence. 

The  admission  of  such  evidence  was  not 
prejudicial,  where  there  was  no  evidence  as 
to  the  value  of  the  articles  furnished,  and  the 
instructions  stated  plaintiff's  right  to  receive 
the  reasonable  value  of  her  services,  if  per- 
fonned  at  the  request  of  the  defendant,  and 
made  no  reference  to  anything  furnished  by 
the  plaintiff. 

|I5d.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4178-4184;    Dec.  Dig.  g 

ior>.3.»] 

3.  Appeal  and  Error   (5  1001*)— Review— 

VEBDirT— CONrLUSIVENE.SS. 

In  an  action  for  services  as  a  trained 
norse.  a  verdict  fur  the  plaintiff  was  conclu- 
Bive  on  npp<>al,  as  to  the  preponderance  of  evi- 


dence npon  the  issues  joined,  as  to  the  making 
of  the  contract  and  the  value  of  the  services. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  3022,  3028-3934;  Dec. 
Dig.  S  1001.*]  »»  • 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  County;  W.  W.  Black, 
Judge. 

Action  by  Honorn  Brennan  against  Bart 
Healy.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

E.  C.  Dailey,  for  appellant.  Hathaway  & 
Alston,  for  respondent. 

GOSE,  J.  This  is  a  suit  upon  an  account 
for  services  rendered  by  the  plaintiff,  as  a 
trained  nurse,  in  nursing  the  defendant's 
wife  and  child.  It  Is  alleged  In  the  com- 
plaint that  she  entered  the  service  of  the 
defendant,  as  a  trained  nurse,  on  the  13tb 
day  of  September,  1909,  at  his  request;  that 
she  continued  in  his  service  until  the  4th  day 
of  May,  1910,  and  that  her  services  were 
reasonably  worth  $25  per  week,  making  in 
the  aggregate  $835.50.  She  prays  a  judg- 
ment for  that  amount.  Issue  Is  joined  both 
upon  the  contract  to  render  service  and  the 
reasonable  value  of  the  service.  There  was 
a  verdict  and  judgment  for  the  plaintiff  for 
$500,  from  which  the  defendant  prosecutes 
this  appeal. 

The  errors  assigned  are  (1)  that  the  court 
erred  in  admitting  certain  evidence;  (2)  that 
the  verdict  is  contrary  to  the  law  and  the 
evidence;  and  (3)  that  the  verdict  is  exces- 
sive. 

tl.l]  The  court  permitted  the  respondent 
to  testify  that  she  tore  up  certain  articles 
of  her  clothing  and  used  them  in  nursing  the 
appellant's  wife.  This  testimony  was  irrel- 
evant and  Immaterial  under  the  pleadings; 
but  it  does  not  follow  that  it  was  prejudicial. 
No  evidence  was  offered  as  to  the  value  of 
the  articles.  The  court  Instructed  the  jury 
that,  if  they  found  that  the  services  were 
performed  at  the  request  of  the  appellant, 
the  respondent  was  entitled  to  recover  th»! 
reasonable  value  thereof.  There  was  no  ref- 
erence in  the  Instructions  to  anything  fur- 
nished by  the  respondent.  We  do  not  think 
the  admission  of  the  testimony  was  prejudi- 
cial. 

[3]  The  verdict  was  not  contrary  to  the 
law  and  the  evidence.  Upon  the  evidence 
submitted,  the  jury  might  have  found  for  ei- 
ther party,  and  the  verdict  would  have  been 
supported  by  competent,  substantial  evi- 
dence. We  are  not  concerned  with  the  ques- 
tion of  the  preponderance  of  the  evidence. 
That  question  was  settled  by  the  verdict  of 
the  jury. 

Nor  can  we  declare,  as  a  matter  of  law, 
that  the  verdict  was  excessive.  The  evi- 
dence would  have  supported  a  verdict  for  the 
full  amount  claimed.  The  ca.se  presents  a 
simple  question  of  fact,  which  the  jury  re- 
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solved  against  the  appellant,  and  be  muBt 
accept  tbe  verdict. 
The  judgis«at  la  aiBrmed. 

DUNBAR,  C.  J.,  and  PARKER,   CROW, 
and  CHADWICK,  JJ.,  concur. 


GOLDIE-KLBNERT  DISTRIBUTING  CO.  ▼. 
BOTHWELL. 

(Sapreme  Court  of  Washington.    Feb.  20, 
1912.) 

1.  Fbauds,  Statute  or  (I  21*)— "Pbouise  to 
Pat  Debt  op  Another.^' 

A  promise  b;  a  stockliolder  that,  if  a 
seller  to  the  corporation  will  forego  his  demand 
for  immediate  payment  for  goods  delivered, 
and  will  continue  to  sell  and  deliver  goods  to 
the  corporation,  he  will  indemnify  the  seller 
from  any  loss  on  account  of  the  extension  of 
credit  is  a  promise  to  pay  a  debt  of  the  cor- 

g)ration,  within  the  statute  of  frauds  (Rem.  & 
al.  Code,  §  5289),  and,  to  be  enforceable,  it 
must  be  in  writing. 

[E!d.    Note.— For    other   cases,    see    Frauds, 
Stotnte  of.  Cent.  Dig.  |  33;    Dec.  Dig.  |  21.* 
For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  p.  5676.] 

2.  Fbauds,  Statute  of  (|  28*)— Pbokibe  to 
Pat  Debt  of  Another. 

The  rule  that  a  direct  promise  to  pay  for 
goods  to  be  delivered  to  another  on  the  credit 
of  the  promisor  is  not  within  the  statnte  of 
frauds  (Rem.  &  Bal.  Code,  i  5289),  while  a 
collateral  promise  is,  applies  to  a  promise  by  a 
stockholder  to  pay  for  goods  to  be  delivered  to 
the  corporation;  the  corporation  being,  in  law, 
a  separate  entity, 

[iid.  Note.— For  other  cases,  see  Frauds, 
Statnte  of,  Dec.  Dig.  {  23.*] 

3.  Fbauds,  Statute  of  (§  159*)- Obiginai. 
OB   Collateral   Pbouise  —  Question    fob 

JURT. 

Where  a  seller  asserts  a  direct  promise  to 
pay  for  goods  to  be  delivered  to  another  on  the 
credit  of  the  promisor,  and  the  latter  asserts 
that  the  sale  was  made  on  tbe  credit  of  the  one 
receiving  the  goods,  and  that  he  only  promised 
to  pay  on  the  default  of  the  buyer,  the  question 
whether  the  promise  is  origin&I  or  collateral  is 
one  of  fact 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  Cent.  Dig.  |  378;  Dec.  Dig.  !  159.»] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  J.  T.  Ronald,  Judge. 

Action  by  tbe  Goldle-Klenert  Distributing 
Company  against  William  J.  Bothwell.  From 
a  Judgment  of  dismissal,  plaintiff  appeals. 
Affirmed. 

William  Parmerlee,  for  appellant.  W.  C. 
Edwards,  for  respondent 

GOSE,  J.  This  Is  an  appeal  from  a  Judg- 
ment of  dismissal,  entered  after  demurrer  to 
tbe  complaint  bad  been  sustained,  and  after 
tbe  plaintiff  bad  refused  to  plead  further. 

Tbe  complaint  is  of  too  great  length  to  be 
set  forth  in  full.  In  substance  and  effect,  it 
alleges  that  tbe  appellant  and  tbe  Luneta 
Cafe  are  corporations;  that  tbe  respondent 
is  a  stockholder  in  the  latter  corporation; 
that  be  subscribed  for  its  capital  stock  In 


an  amount  "in  excess  of  (2U,UUU,  wUcb  was 
not  paid" ;  tliat  be  was  tbe  promoter  and 
originator  of  tbe  enterprise,  and  tbe  only 
person  who  baa  put  any  money  Into  tbe  cor- 
poration,  and  that  "tbe  same  was  virtually 
bis  own  business";  that  in  November,  1910, 
the  caf6,  acting  through  its  officers,  purchas- 
ed from  the  appellant  goods,  wares,  and  mer- 
chandise of  tbe  value  of  $1,800,  promising  to- 
pay  caab  tberefor  upon  the  delivery  of  tbe 
goods;  that  tbe  appellant  delivered  tbe  goods 
to  it  at  its  place  of  business  in  Seattle  and 
demanded  payment;  that  it  was  "unable"  to- 
pay;  that  the  respondent  then  told  tbe  ap- 
pellant that  be  was  "virtually"  the  only 
person  who  bad  advanced  any  money  to  tbe- 
cafe  and  was  the  cmly  responsible  person 
connected  with  It;  tliat  it  was  "virtually" 
his  business,  but  that,  owing  to  tbe  fact  that 
be  was  "comptroller"  of  tbe  city,  and  that 
tbe  business  of  tbe  catt  was  that  of  selling 
intoxicating  liqnors  and  providing  amuse- 
ment and  entertainment  for  its  patrons,  be 
did  not,  "for  political  reasons,"  desire  to  dis- 
close his  connection  with  it;  that  if  the  ap- 
pellant would  "forego  Its  demand  for  casta 
for  the  goods  then  sold  to  it,  and  let  the 
account  run  for  a  short  time,"  together  with 
such  other  goods  as  said  Luneta  Caf4  might 
order  from  plaintiff  fron-  time  to  time,  that 
be,  the  said  William  J.  Bothwell,  it  being 
his  own  enterprise  and  business,  and  be  re- 
ceiving the  benefit  thereof,  would  himself  pay 
said  debt  of  $1,8(X),  and  such  other  subse- 
quent accounts  that  might  accrue  from  time 
to  time;  that,  owing  to  bis  holding  public 
office,  he  did  not  desire  the  goods  cliarged  to 
him,  but  the  goods  so  sold  by  plaintiff  to  the 
Luneta  Caf6,  and  to  be  sold  to  the  Luneta 
Cafe  thereafter,  should  be  charged  solely  ta 
the  account  of  the  said  Luneta  Cafe,  and  that 
he,  tbe  said  Bothwell,  would  pay  tbe  same 
and  become  responsible  therefor;  and  that 
be,  the  said  Bothwell,  would  indemnify  and 
hold  harmless  the  said  plaintiff  from  any  loss 
on  account  of  its  extension  of  credit  for 
goods  sold  and  to  be  sold,  as  aforesaid,  to  tbe 
said  Luneta  Cafe,  which  said  goods  were  to 
be  charged  on  said  plaintiff's  books  to  said 
cafe."  It  is  further  alleged  that  tbe  appel- 
lant, relying  upon  "said  premises  and  assur- 
ances and  said  Indemnity,"  permitted  the 
goods  theretofore  sold  to  tbe  cafe  to  remain 
in  its  possession,  and  that  subsequently,  for 
like  reasons,  it  sold  goods,  wares,  and  mer- 
chandise to  tbe  cafe,  amounting  in  all  to 
12,628.40,  and  that  tbe  respondent  has  refus- 
ed payment 

[1,  2]  Tbe  single  question  presented  by  tbe 
appeal  is,  Does  the  alleged  promise  of  re- 
spondent fall  within  the  statute  of  fraud.s? 
Tbe  Code  (Rem.  &  Bal.  f  5289)  provides,  so 
far  as  pertinent  to  this  question,  that  "every 
special  promise  to  answer  for  tbe  debt,  de- 
fault, or  misdoing  of  another  person"  shall 
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be  Told,  nnleas  the  contract  or  promise  la  In 
writing.  Viewing  the  complaint  as  an  oitlie- 
ty,  wlthont  selecting  particular  words  or 
phrases  and  giving  tbem  undue  weight,  prom- 
inence, or  emphasis,  we  are  of  the  opinion 
that  the  alleged  promise  offends  the  statute. 
The  most  favorable  view  that  can  be  taken 
of  the  complaint  is  that  fbe  respondent  repre- 
sented that  he  was  the  largest  stockholder 
in  the  corporation,  and  the  only  one  who 
had  put  money  Into  it;  that  he  was  solic- 
itous for  Its  welfare  and  success;  that  for 
political  reasons  he  desired  to  conceal  bis 
connection  with  it;  that  he  was  not  one  of  Its 
officers;  that  the  first  sale  was  made  to  It 
"through  Its  officers" ;  that  If  the  appellant 
would  forego  its  demand  for  immediate  pay- 
ment of  the  first  sale  and  delivery  of  goods, 
and  would  continue  to  sell  and  deliver  goods 
to  it,  he  would  "pay,"  "become  responsible 
for,"  and  "Indemnify  and  bold  harmless"  the 
appellant  "from  any  loss  on  account  of  its 
extension  of  credit  for  goods  sold  and  to  be 
sold  *  *  *  to  the  said  liuneta  Caf^." 
The  tme  import  and  meaning  of  the  com- 
plaint as  an  entirety,  when  stripped  of  Its 
verbiage  and  simplifled,  is  that  the  respond- 
ent induced  the  appellant  to  forego  its  de- 
mand upon  the  caf^  for  immediate  payment 
of  the  first  account,  and  to  extend  It  further 
credit,  upon  his  promise  to  Indemnify  It 
against  loss.  This  Is  clearly  a  promise  to 
answer  for  the  debt  of  another.  If  I  say  to 
a  coal  dealer,  "Deliver  a  load  of  coal  to  my 
neighbor  A.,  and  I  will  pay  for  it,"  the  debt 
is  mine,  and  the  promise  is  not  within  the 
statute;  but  if  I  say  to  him,  "Deliver  the 
coal,  and  I  will  pay  for  it,  if  he  does  not," 
or,  "I  will  guarantee  the  payment,"  or  that 
I  will  'indemnify  him  against  loss,"  or  use 
equivalent  words,  the  debt,  upon  a  delivery 
of  the  goods.  Is  not  my  debt;  the  promise  is 
not  direct,  but  collateral,  and  the  contract  or 
promise  must  be  in  writing.  The  courts  are 
practically  a  unit  upon  the  hypotheses  stated. 
To  state  the  matter  In  another  form,  a  direct 
promise  to  pay  for  goods  to  be  delivered  to 
another  upon  the  credit  of  the  promisor  Is 
not  within  the  statute,  while  a  collateral 
promise  is.  Bums  v.  Bradford-Kennedy  Lum- 
ber Co.,  61  Wash.  276,  112  Pac.  358;  Lusk  v. 
Throop,  189  111.  127,  59  N.  E.  529;  WUkie  v. 
Marshall,  77  N.  J.  Law,  272,  72  Atl.  30;  Mil- 
ler V.  Adams,  142  Iowa,  615,  119  N.  W.  593. 
Nor  does  the  fact  that  the  respondent  was 
a  stockholder  in  the  corporation  change  the 
rale.  The  corporation  is,  in  law,  a  separate 
and  distinct  entity.     10  Cyc.  650. 

IS]  But  counsel  says :  "Whether  the  prom- 
ise is  original  or  collateral  is  generally  a 
qnestion  for  the  Jury,  under  proper  instruc- 
tions of  the  court"  This  statement  of  the 
law  would  be  correct,  if  the  one  party  as- 
serted facts  showing  a  direct  promise  to  pay 
for  goods  to  be  delivered  to  another  upon 
the  credit  of  the  promisor,  and  the  latter  as- 


serted the  fact  to  be  that  the  sale  had  been 
made  npon  the  credit  of  the  party  receiving 
the  goods,  and  that  he  had  only  promised  to 
pay  upon  the  default  of  the  purchaser.  The 
rule  has  no  broader  application.  When  the 
facts  are  admitted,  the  construction  is  one 
of  law  for  the  court 

If  it  be  a  fact  that  the  respondent  prom- 
ised to  pay  the  $1,800  item  if  the  appellant 
would  leave  the  goods  with  the  caf6  and  ex- 
tend the  time  of  payment  of  that  account 
and  further  promised  to  pay  for  such  goods 
as  the  appellant  might  thereafter  deliver  to 
the  caf6,  and  that  it  did  extend  the  time  of 
payment  and  made  future  deliveries  to  the 
cafe  upon  the  credit  of  the  respondent  the 
facts  should  have  been  pleaded  In  a  plain 
and  concise  way.  The  circuitous  method 
adopted  by  the  pleader  indicates  an  effort  to 
avoid  a  direct  averment  of  these  tacts,  rath- 
er than  to  plead  tbem. 

The  judgment  Is  affirmed. 

DUNBAR,  C.  J.,  and  CHADWICTK,  PAR- 
KER, and  CROW,  JJ.,  concur. 


GOLDBACH  et  ux.  v.  GAINES  et  ax. 

(Supreme  Court  of  Washington.    Feb.  20, 
1012.) 

1.  Affbal  ano  Ebbob   ({  1002*)— Rbvikw— 
finpikos— confucting  evidence. 

A  finding  on  coDBicting  evidence  will  not 

be  reversed  on  appeal. 
tE!d.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  gf  3935-3937;    Dec.  Dii;.  i 

1002.*] 

2^  BOUNDABUS  (I  37*)— Agbkbd  Bounoabt— 

Evidence. 

Evidence  held  insufficient  to  show  that 
fences  and  blazed  lines  adopted  by  the  parties 
were  adopted  with  the  idea  that  they  were  to 
form  an  agreed  boundary  line,  ao  as  to  estop 
them  from  thereafter  denying  that  they  claim- 
ed to  the  true  line. 

[Ed.  Note. — For  other  cases,  see  Bonndaries, 
Cent  Dig.  {  193;  Dec.  Dig.  |  37.*] 

Department  1.  Appeal  from  Superior  Court, 
King  County ;  R.  B.  Albertson,  Judge. 

Action  by  D.  L.  Goldbach  and  wife  against 
L.  Galues  and  wife.  Judgment  for  defend- 
ants, and  plaintiffs  appeal.    Affirmed. 

Milo  A.  Root,  for  appellants.  Wlngate  & 
Dolby,  for  respondents. 

OOSEt  J.  This  is  an  action  to  establish 
the  boundary  line  between  the  properties  of 
the  plaintiffs  and  the  defendants.  There  was 
a  Judgment  for  the  defendants.  The  plain- 
tiffs have  npi)ealed. 

The  following  is  a  summary  of  the  facts: 
The  town  of  Huron  was  platted  in  1890  by 
the  common  grantors  of  the  respective  par- 
ties. The  resiK)ndent8'  immediate  grantors 
acquired  title  to  their  property  In  1902.  The 
appellants  acquired  title  to  their  property  In 
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1906.  The  respondenta  acquired  title  In  1909. 
The  respective  proiJertles  were  described  by 
metes  aud  bounds  In  the  <feeds  of  conveyance. 
The  deed,  both  to  the  respondents  and  their 
immediate  grantors,  described  their  proper- 
ties as  "beginning  at  a  point  thirty  feet 
south  of  the  southwest  corner  of  block  3  in 
the  town  of  Huron,  according  to  the  plat  of 
said  town  on  record  in  the  office  of  the  audi- 
tor; thence  east  on  a  line  parallel  to  ttae 
south  line  of  said  blocic  3,"  etc.  The  appel- 
lants' deed  describes  their  land  as-  "com- 
mencing at  the  southwest  corner  of  the  land 
of  Abertel  Ludington,"  she  being  the  respond- 
ents' immediate  grantor.  The  plat  of  the 
town  of  Huron  as  recorded  shows  the  north- 
west corner  of  the  platted  land  to  be  814  feet 
southerly  of  the  government  subdivision,  and 
the  northeast  comer  21.44  feet  south  or 
southerly  of  the  same  line.  The  bone  of  con- 
tention between  the  parties,  if  we  under- 
stand the  testimony  of  the  civil  engineers,  is 
whether  the  government  subdivision  line,  or 
the  north  line  of  the  north  tier  of  bloclcs  as 
actually  marked  on  the  plat,  is  the  true  north 
line  of  the  townsite.  The  appellants  contend 
for  the  former  line,  and  the  respondents  for 
the  latter.  The  court  found  in  favor  of  the 
respondents.  There  is  abundant  testimony 
to  support  the  finding.  The  engineer  upon 
whose  survey  the  appellants  rely  testlfled 
that  his  survey  conformed  to  the  old  fence 
lines  and  to  a  blazed  line  between  the  prop- 
erties of  these  parties.  The  line  fixed  by  the 
trial  court  takes  about  three  feet  of  the 
appellants'  barn  and  a  private  roadway  and 
drainage  ditch  built  and  used  In  common  by 
the  parties.  The  Judgment,  however,  provides 
for  a  permanent  common  user  of  the  road- 
way and  ditch,  and  enjoins  the  respondents 
from  interfering  with  the  land  upon  which 
the  appellants'  bam  is  located,  so  long  as 
the  barn  remains  thereon. 

[1]  The  land  in  dispute  is  a  small  wedge- 
shaped  tract  widening  from  west  to  east. 
The  appellants  contend:  (1)  That  a  correct  in- 
terpretation of  the  plat  supports  their  conten- 
tion ;  and  (2)  that  the  lines  adopted  by  the  re- 
spective parties  and  their  grantors,  as  shown 
by  the  fences  and  blazed  lines,  should  be  held 
controlling.  The  first  contention  cannot  be 
sustained.  The  civil  engineers,  who  testified 
in  the  case,  do  not  agree  upon  that  interpre- 
tation of  the  plat.  It  Is  significant,  however, 
that  the  engineer  who  made  the  survey  from 
which  the  plat  was  made  testified  that  the 
lines  as  marked  upon  the  plat  conformed  to 
the  survey,  and  that  the  government  subdi- 
vision was  not  the  north  line  of  the  plat. 
This  testimony  harmonizes  with  the  calls 
in  the  respondents'  muniments  of  title.  Upon 
this  state  of  facts  we  are  not  disposed  to 
disturb  the  conclusion  reached  by  the  trial 
court. 

[2]  Nor  can  we  ag^ee  with  the  second  con- 


tention. The  appellant  husband  testified 
that  he  had  a  conversation  with  the  respond- 
ent husband  in  the  spring  of  1909  about 
constructing  a  division  fence.  In  which  the 
witness  said:  "I  says,  'I  don't  want  to  fence 
until  I  get  the  place  surveyed.'  That  Lud- 
ington aud  I  had  often  spoken  about  getting 
the  line  surveyed,  and  we  did  not  want  to 
put  any  Improvement  like  a  permanent  fence 
on  the  land  without  knowing  that  they  were 
on  the  line."  The  appellant  Mrs.  Goldbacb 
testified  that:  "Well,  it  was  really  under- 
stood that  the  line  was  about  where  we  saw 
it  blazed  out.  Mr.  Goldbach  showed  me  sev- 
eral times.  We  walked  around  there,  and 
when  any  of  us  lived  there  we  had  in  our 
mind  about  where  the  line  was.  We  don't 
know  just  to  the  inch,  but  we  agreed  it  was 
subject  to  survey.  We  agreed  that  which- 
ever way  the  survey  was  made  we  would  go 
by  it."  A  witness,  who  owned  land  adjoinlug 
the  respondents'  tract  on  the  north,  testified 
that  his  fences  were  built  with  reference  to 
the  government  subdivision;  that  he  did  not 
know  whether  they  were  on  the  true  line; 
and  that  "I  never  bad  any  idea  about  it  be- 
cause I  didn't  know  where  the  fences  were. 
I  don't  think  anybody  else  did  until  they  bad 
it  surveyed.  They  were  always  talking  about 
having  it  surveyed."  A  reading  of  this  testi- 
mony makes  it  plain  that  the  appellants  can> 
not  prevail  upon  the  principle  of  estoppel,  or 
upon  the  ground  of  an  agreed  boundary  line 
which  is  but  a  form  of  estoppel.  Their  own 
testimony  precludes  the  application  ot  such 
a  principle. 

The  appellants  have  cited  Olson  v.  Seattle. 
30  Wash.  687,  71  Pac.  201.  It  is  there  held 
that,  "where  there  is  a  discrepancy  betw^een 
the  survey  and  the  plat,  the  survey  controls 
when  it  can  be  ascertained."  This  rule  is 
well  settled,  but  it  affords  no  comfort  to  the 
appellants.  In  that  case  the  lots  as  actually 
surveyed  and  marked  on  the  ground  did  not 
conform  to  the  recorded  plat.  In  this  case 
there  is  no  evidence  of  any  stakes  or  monu- 
ments to  indicate  where  the  actual  survey 
was,  unless  we  infer  that  the  blazed  Hue 
was  Intended  to  mark  the  course  of  the  sur- 
vey. The  excerpted  testimony  shows  that 
the  parties  In  interest  did  not  rely  upon  the 
blazed  line  as  being  the  true  line,  and  there 
is  nothing  to  indicate  the  purpose  of  the 
blazing.  While  the  fences  seem  to  have  been 
built  with  reference  to  the  government  subdi- 
vision upon  the  north  as  being  the  boundary 
line  of  the  town  plat,  it  is  evident  from  the 
testimony  of  all  the  witnesses  that  they  did 
not  know  the  location  of  their  boundary  lines, 
and  that  they  did  not  claim  that  their  fences 
were  upon  the  true  line. 

The  judgment  is  affirmed. 

DUNBAR,  0.  J.,  and  CHADWICK,  PAR- 
KER, and  CROW,  JJ.,  concur. 
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CITY  OF  WALIiA  WAIXA  v.  I>EM£NT  BROS.  CO. 


CITY  OF  WALLA  WALLA  t.  DEMENT 
BROS.  CO. 

(Supreme  Ckturt  of  Waahington.    Feb.  10, 
1912.) 

1.  Eminent  Domain  (f  9*)  —  Pboceedinob 

— OBDINANCE. 

An  ordinance,  anthorizing  proceedin^a  by 
a  city  to  condemn  water  rights  for  municipal 
purposes,  proyided,  by  section  1,  that  the  city 
thereby  ordained  that  the  use  of  the  waters  of 
a  creek  to  the  extent  of  22  cubic  feet  per  sec- 
ond be  taken  and  measured  at  the  head  of  the 
city  waterworks  system  located  about  13  miles 
up  the  creek,  was  a  public  necessity,  and  sec- 
tion 2  provided  that  all  of  the  interest  of  the 
]>]aintiff  corporation  as  riparian  owner  of  abut- 
ting lauds  and  "of  such  water-power  rights  as 
they  may  have  in  such  stream,  to  the  amount 
and  extent  specified  in  section  1  of  this  ordi- 
nance, are  hereby  ordered  and  directed  to  be 
condemned."  Beld,  that  the  ordinance  did  not 
show  that  the  city  necessarily  intended  to  take 
all  of  plaintiff's  interest  in  the  water,  but  was 
consistent  with  an  intent  to  leave  the  amount 
of  the  interest  taken  out  at  the  point  of  diver- 
sion open  to  proof  in  the  condemnation  pro- 
ceedings. 

LEd.  Note.— For  other  cases,  see  Eminent 
Domain,  Dec.  Dig.  J  9.*] 

2.  Eminent  Domain   (J  195*)— Pbocebdings 
— Proof  of  Interest  Taken. 

One  seeking  to  condemn  property  need  not 
admit  the  nature  or  extent  oi  the  alleged  own- 
er's title,  but  may  leave  that  to  be  proven  at 
trial. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Dec.  Dig.  i  195.*] 

3.  Eminent  Domain    (5  203*)— Pkoceedings 
-Admission  of  Evidence— Damages. 

Since  the  damage  to  a  riparian  owner 
from  the  taking  of  water  by  eminent  domain 
would  be  the  quantity  actually  lost  to  it,  and 
not  the  entire  quantity  taken  at  the  point  of 
diversion,  if  the  taking  at  the  point  of  diver- 
sion resulted  in  a  less  quantity  being  delivered 
to  the  owner  at  his  property,  evidence  was  ad- 
missible in  such  proceeding  that  the  water  tak- 
en would  not  all  have  reached  the  land  of  a 
lower  riparian  owner  even  if  not  diverted  by 
condemnor. 

[EA.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  §  542;  Dec.  Dig.  §  203.*] 

4.  Judgment  (|  747*)— Res  Judicata— Rele- 
vancy of  Fokmeb  Jcdoment. 

In  proceedings  to  condemn  water  rights 
owned  by  defendant  and  others  in  a  creek,  to 
be  diverted  at  the  city's  waterworks,  evidence 
offered  by  plaintiff  city  tending  to  show  that 
the  water  taken  by  it  would  not  all  have  reacii- 
ed  plaintiff's  land,  was  objected  to  on  the 
ground  that  it  sought  to  prove  facts  adjudicat- 
ed against  the  city  in  a  former  suit  by  defend- 
ant against  it  to  enjoin  it  from  taking  water 
from  the  creek  at  its  works  13  miles  above 
defendant's  property,  and  also  near  its  prop- 
erty, and  the  decree  awarded  defendant  dam- 
ages for  water  theretofori;  taken  at  these 
point*  and  enjoined  the  city  from  continuing 
to  take  such  water.  Hrld,  that  the  decree  in 
the  former  suit  did  not_  adjudicate  that  the 
taiiiug  of  a  given  quantity  of  water  at  the 
point  of  diversion  would  result  in  a  loss  of  an 
equal  quantity  to  defendant  at  its  property. 

lEd.  Note. — For  other  cases,  see  Judgment, 
Dec  Dig.  i  747.*] 

Department  1.  Appeal  from  Suiierlor 
Court,  Walla  Walla  County;  Thos.  U.  Brents, 
Judge. 


Action  by  the  City  of  Walla  Walla  against 
tbe  Dement  Brothers  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

T.  P.  &  C.  C.  Gose,  for  appellant.  Sharp- 
stela  &  Sharpstein,  Jno.  F.  Watson,  and  J. 
W.  Brooks,  for  respondent. 

PARKER,  J.  This  Is  an  eminent  domain 
proceeding  prosecuted  by  the  city  of  Walla 
Walla  for  the  purpose  of  acquiring  the  right 
to  take  water  from  a  stream,  which  will  re- 
sult in  damage  to  the  riparian  and  water 
power  rights  of  the  defendant.  Dement  Bros. 
Company.  A  trial  before  the  court  and  a 
Jury  for  the  purpose  of  determining  the 
amount  of  the  defendant's  damage  resulted 
In  a  verdict  assessing  the  same  at  $10,000. 
Judgment  was  rendered  accordingly,  from 
which  the  defendant  has  appealed. 

Appellant  owns  land  situated  near  the  cor- 
porate boundaries  of  the  city  of  Walla  Walla 
in  connection  with  which  It  has  riparian 
rights  In  the  water  flowing  In  Mill  creek. 
Appellant  also  owns  a  mill  situated  upon 
this  land,  which  Is  oi>erated  by  power  ob- 
tained from  the  flow  In  Mill  creek.  The  city 
seeks  to  acquire  tbe  right  to  take  and  divert, 
of  the  water  of  Mill  creek,  22  cubic  feet  per 
second  of  time,  at  a  point  some  13  miles 
above  appellant's  property,  for  the  purpose  of 
supplying  the  city  and  Its  Inhabitants  with 
water  through  Its  waterworks.  Some  three 
miles  above  appellant's  property  the  Yellow- 
hawk  creek  has  Its  Intake  from  Mill  creek, 
at  which  point  the  waters  of  Mill  creek  di- 
vide; 40  per  cent,  thereof  flowing  Into  and 
down  Yellowhawk  creek  and  60  per  cent, 
thereof  flowing  on  down  Mill  creek.  It  Is 
conceded  that  tbe  owners  of  riparian  land 
bordering  upon  each  of  these  creeks  below 
this  i)olnt  are  entitled  to  have  the  waters 
flow  therein  In  this  proportion.  Along  these 
creeks  below  the  point  of  diversion  of  the 
water  taken  by  the  city,  there  are  numer- 
ous riparian  landowners  having  right  to  the 
use  of  the  water  flowing  therein  for  Irri- 
gation and  other  purposes,  and  a  considerable 
quantity  of  such  water  Is  so  used  by  such 
riparian  owners.  It  does  not  appear  that 
the  riparian  and  power  rights  of  appellunt  In 
the  water  of  Mill  creek  are  superior  to  that 
of  these  riparian  owners. 

In  order  to  Intelligently  discuss  the  conten- 
tions of  counsel  for  appellant.  It  Is  necessary 
tliat  we  have  at  the  outset  a  clear  under- 
standing of  what  the  city  Is  acquiring  from 
appellant.  If  the  city  Is  actually  taking  from 
the  appellant  alone  the  whole  of  the  22  cubic 
feet  of  water  i)er  second,  that  Is  one  proposi- 
tion; but  If.  by  the  city  taking  the  water 
from  the  creek  some  13  miles  above  apitel- 
Innfs  property,  aptiellant  does  not  lose  22 
cubic  feet  per  second,  to  which  it  Is  entitled, 
that  Is  quite  another  proposition.     Counsel 
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for  appellant  seem  to  proceed  npon  the  as- 
■ninptlon  tbat  the  first  proposition  presents 
tbe  correct  theory  for  measuring  its  dam- 
ages; while  counsel  for  tbe  city  insist  upon 
tbe  right  to  prove  tbat  appellant  wlU  not  lose 
22  cubic  feet  of  water,  to  which  it  is  entitled, 
by  such  diversion — that  is,  that  all  of  the 
water  so  taken  and  diverted  by  the  city  is 
not  water  to  which  appellant  has  a  legal 
right,  or  water  all  of  which  would  reach  ap- 
pellant's land  in  any  event  if  the  city  took 
none  of  It.  This  proceeding  is  authorized  by 
Ordinance  1,509  by  the  city,  a  copy  of  which 
Is  attached  to  and  made  a  part  of  its  peti- 
tion for  condemnation,  wherein  the  rights 
sought  to  be  acquired  by  the  city  against 
appellant  are  specified  as  follows: 

"Tbe  city  of  Walla  Walla  does  ordain  as 
follows: 

"Section  1.  That  the  use  of  the  waters  of 
Mill  creek  to  the  extent  of  twenty-two  cubic 
feet  per  second  to  be  taken,  diverted,  and 
measured  at  the  head  works  of  the  city  wa- 
ter system  located  on  said  creek  about  13 
miles  easterly  from  this  city  is  a  public  ne- 
cessity. 

"Sec.  2.  That  all  the  right,  title  and  inter- 
est of  the  Dement  Brothers  Company,  a  cor- 
poration, as  riparian  owners  of  lands  abut- 
ting on  said  Mill  creek,  and  such  water- 
power  rights  as  they  may  have  in  said  stream, 
to  tbe  amount  and  extent  specified  in  section 
1  of  this  ordinance,  are  hereby  ordered  and 
directed  to  be  condemned  and  the  title  there- 
to acquired  by  the  city  of  Walla  Walla  in 
the  manner  provided  by  law,  and  tbat  the 
proper  proceedings  therefor  be  taken  forth- 
with." 

Tbe  final  Judgment  of  condemnation  and 
award  of  damages  defines  the  right  acquired 
by  the  city  as  follows:  "It  is  considered,  or- 
dered, and  adjudged  by  the  court  that,  upon 
the  verdict  of  the  said  jury,  the  plaiutift,  the 
city  of  Walla  Walla,  Is  hereby  adjudged  and 
determined  to  be  entitled,  upon  the  payment 
to  tbe  defendant  of  the  said  sum  of  $10,000 
K>  awarded  by  the  verdict  of  said  jury  and 
the  further  sum  of  $95.45,  the  defendant's 
(■08t8  taxed  and  allowed  in  this  action,  to 
take,  divert,  and  use  water  from  that  certain 
stream  known  as  Mill  creek,  in  Walla  Walla 
county,  state  of  AVashlngton,  to  the  extent 
of  22  cubic  feet  per  second  of  time;  tbe  said 
water  to  be  so  taken  and  diverted  from 
said  fitrenm  at  a  point  thereon  about  13  miles 
easterly  from  the  city  of  Walla  Walla,  the 
said  city  hereby  condemning,  appropriating, 
and  acquiring,  upon  making  such  payments, 
all  the  right,  title,  and  interest  of  the  said 
defendant  in  and  to  the  said  quantity  of  wa- 
ter 80  to  be  taken,  measured  and  diverted 
at  the  place  and  in  the  manner  provided  by 
Ordinance  No.  1,.')09  of  said  city  attached  to 
the  amended  complaint  herein,  as  owner  of 
lands  and  premises  riparian  to  said  stream 
situate,  lying,  and  being  in  the  county  of 
Walla  Walla,  state  of  Washington,  particu- 
larly described  as  follows,  to  wit."     Then 


follows  a  description  of  appellanfa  land 
which  we  have  already  noticed  Is  some  13 
miles  below  the  point  of  the  city's  diversion 
of  the  water. 

[1]  It  Is  first  contended  by  counsel  for  ai>- 
peUant  that  tbe  learned  trial  court  erred  in 
admitting  evidence  tending  to  show  tbe 
amount  of  riparian  land  Irrigated  by  the 
owners  thereof,  olhet  than  appellant,  from 
the  waters  of  the  creeks  below  the  city's 
point  of  diversion;  and  also  erred  In  admit- 
ting other  evidence  tending  to  show  that  tbe 
water  taken  by  the  city  would  not  all  reach 
appellant's  land  even  if  left  in  the  creek  by 
the  city  at  the  point  of  its  diversion.  It 
seems  to  us  tbat  the  admissibility  of  evidence 
of  this  nature  depends  on  whether  or  not  the 
city  is  acquiring  water,  all  of  which  belongs 
to  appellant  alone  as  if  being  taken  directly 
from  appellant  at  its  property,  or  is  only  ac- 
quiring whatever  right  appellant  might  have 
in  the  quantity  of  water  taken  at  the  point 
of  the  city's  diversion,  without  having  admit- 
ted tbat  appellant  bad  a  right  to  any  par- 
ticular quantity  of  such  water  at  that  point. 
A  critical  reading  of  the  ordinance  above 
quoted  we  think  will  show  that  the  city  did 
not  necessarily  intend  to  take  water  aU  of 
which  belong^  to  appellant,  nor  did  it  ad- 
mit, by  the  manner  in  which  it  commenced 
the  condemnation  proceedings,  that  it  was 
taking  water  all  of  which  belonged  to  appel- 
lant. We  think  it  clear  that  the  city  was 
simply  seeking  to  acquire  appellant's  interest 
In  this  quantity  of  water  at  the  point  of  Its 
diversion,  and  purposely  left  tbe  amount  of 
appellant's  interest  therein  open  to  proof  to 
be  made  upon  the  trial. 

[2]  The  city  had  a  right  to  assume  this  po- 
sition. It  was  not  bound  to  proceed  upon  the 
assumption  that  all  of  the  water  It  was  tak- 
ing belonged  to  appellant  A  party  seeking 
to  condemn  property  as  against  a  defendant 
Is  not  bound  to  admit  the  nature  or  extent 
of  the  title  of  the  defendant  in  such  prop- 
erty, but  may  at  tbe  trial  prove  the  nature 
and  extent  of  such  title  or  interest  It  was 
the  interest  which  appellant  had  in  that 
quantity  of  water  at  the  point  of  diversion, 
some  13  miles  above  its  property,  and  not 
the  interest  It  might  have  in  that  quantity 
of  water  at  Us  own  property,  which  was  at 
stake. 

[S]  If  the  taking  of  22  cubic  feet  of  water 
per  second  at  the  point  of  diversion  result- 
ed In  the  loss  of  a  less  quantity  of  water  to 
appellant  at  Its  property,  then  its  damage 
would  be  measured  by  the  quantity  actually 
lost  to  it,  and  not  by  the  entire  quantity 
tbe  city  was  taking  at  Its  point  of  diversion. 
We  think  that  this  and  other  evidence  tend- 
ing to  show  tbe  diminishing  of  this  water 
as  it  proceeded  on  its  way  to  appellant's 
protwrty  was  admissible  for  the  purpose  of 
showing  that  tbe  water  taken  by  the  city 
WHS  not  all  of  It  water  which  appellant  was 
entitled  to  have  reach  its  property. 

[4]  Some  contention  is  made  against  the 
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admission  ot  evidence  of  tbe  natare  we  have 
]ast  noticed  upon  the  groniid  that  it  was 
thereby  Bought  to  prove  factar  which  had 
been  adjudicated  against  the  city  In  a  former 
■nit  prosecuted  by  appellant  against  the 
city.  For  the  purpose  of  showing  such  ad- 
judication, appellant  ottered  in  evidence  a 
portion  of  tbe  record  In  that  suit,  which  In- 
dicates that  it  was  prosecuted  by  appellant 
against  tbe  dty  to  obtain  an  Injnnctlon 
against  the  city  preventing  It  from  taking 
water  from  Mill  creek  at  the  point  of  the 
city's  diversion  of  the  water  some  13  miles 
above  appellant's  property  and  at  a  point 
near  appellant's  property,  and  also  to  obtain 
damages  from  the  city  for  loss  of  water  on 
account  of  the  city  taking  the  same  at  these 
points  previous  to  the  termination  of  that 
suit  It  appears,  by  the  portion  of  record 
so  offered  in  evidence,  that  tbe  court  award- 
ed to  appellant  damages  against  the  city  in 
that  suit,  for  water  theretofore  taken  by 
tbe  city  from  Mill  creek  at  these  points,  and 
also  decided  that  the  city  should  be  enjoined 
from  continuing  to  take  such  water  unless  It 
commenced  condemnation  proceedings  to  ac- 
quire such  right  within  60  days  after  the  en- 
try of  the  decree  in  that  case.  "We  do  not 
find.  In  the  portion  of  that  record  offered  in 
evidence  in  this  case,  any  adjudication 
against  the  city  which  would  preclude  it 
from  proving  in  this  case  that  the  taking 
of  a  S-xed  quantity  of  water  at  the  point  of 
its  diversion  some  13  miles  above  appellant's 
property  would  not  result  in  the  loss  of  that 
same  quantity  of  water  to  appellant  at  its 
property.  It  might  possibly  be  argued  with 
some  reason,  from  the  irartlon  of  that  record 
here  offered  in  evidence,  that  it  was  adjudi- 
cated in  that  suit  that  appellant  had  some 
interest  In  the  water  which  it  is  taking;  but 
clearly  it  is  not  shown  thereby  that  the  tak- 
ing of  a  given  quantity  of  water  at  the  point 
of  the  city's  diversion  would  result  in  a  loss 
to  appellant  of  an  equal  quantity  at  Its  prop- 
erty. We  think  this  evidence  was  properly 
admitted  and  could  not  be  excluded  because 
of  any  former  adjudication  upon  the  facts 
sought  to  be  proved  thereby. 

It  is  strenuously  argued  that  the  verdict  is 
so  manifestly  Inadequate  In  amount  In  tbe 
light  of  the  evidence  that  appellant  is  en- 
titled to  a  new  trial  upon  that  ground. 
While  the  evidence  is  in  considerable  conflict 
touching  the  amount  of  damages  resulting 
to  appellant,  the  amount  thereof  awarded  by 
tbe  jury  is  well  within  tbe  testimony,  espe- 
daUy  that  of  those  witnesses  who  were  ap 
parently  disinterested.  Clearly  we  would  not 
be  warranted  in  disturbing  the  verdict  ni>on 
tbls  ground,  since  tbe  learned  trial  court  de- 
clined to  do  so  after  seeing  and  hearing  the 
witnesses  testify.  The  argument  of  counsel 
(or  apiiellant  upon  this  question  seems  to 
rest  largely  upon  the  theory  that  it  was  en- 
titled to  compensation  for  the  loss  of  22  cubic 


feet  of  water  per  second  at  its  property. 
There  is  ample  evidence,  if  believed  by  the 
Jury,  to  show  that  appellant  will  not  lose 
that  quantity  of  water  by  the  city's  appro- 
priation at  the  point  of  its  diversion. 

What  we  have  said  applies  to  some  of  tbs 
other  contentions  not  specifically  mentioned 
by  ns.  Other  contentions  are  without  merit, 
and  we  think  do  not  require  discussion.  The 
entire  record  convinces  ns  that  appellant 
was  awarded  a  fair  trial  conducted  without 
prejudicial  error  against  it. 

The  jadgpaent  Is  affirmed. 

MOUNT  and  MORRIS,  JJ..  concnr. 


(67  Waah.  ISO) 

FOLK!   T.   OBERLIN   CONGREGATIONAIJ 

CHURCH  OF  STEILAOOOM. 

(Supreme  Court  of  Washington.     Feb.  20, 
1912.) 

1.  Taxation  (i  244*)  —  Exeuptions— Rkli- 
oious  Pbopertt— Location— Pabso.naqe. 

Under  Rem.  &  Bal.  Code,  {  0098,  pro- 
viding that  all  churches  built  and  supported  by 
donations  where  scats  are  free  and  tlie  gronnda 
whereon  Buch  churches  are  built  not  exceeding 
120  feet  by  200  feet  in  quantity,  together  with 
the  parsonage  thereon,  used  wholly  for  church 
purposes,  and  not  otherwise,  are  exempt  from 
taxation,  a  church  parsonage  is  not  exempt  if 
separated  from  the  lot  on  which  the  church  is 
situated. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  ${  40rM14;    Dec.  Dig.  {  244.»] 

2.  Taxation  (8  631*)- Tax  Liens— Validitt 
— fokeclosuhe. 

Where  petitioner,  having  acquired  a  cer- 
tificate of  delinquency  against  certain  lots  on 
which  taxes  had  not  been  paid,  paid  taxes  on 
the  lots  for  five  subsequent  years,  the  certifi- 
cate, when  issued,  carried  with  it  prima  facie 
evidence  that  the  property  was  subject  to  taxa- 
tion when  assessed,  as  expressly  provided  by 
Rem.  &  Bal.  Code,  §  9253.  and  hence  the  fact 
that  the  property  was  exempt  from  taxes  for 
the  year  for  which  the  certificate  was  issued 
did  not  affect  plaintiff's  right  to  foreclose  the 
lien  for  the  payment  of  taxes  on  the  property 
for  subsequent  years  during  which  the  property 
was  subject  to  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxntion. 
Cent.  Dig.  S8  980,  987 ;   Dec.  Dig.  {  531.*] 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County;  E.  M.  Card,  Judge. 

Action  by  Anna  D.  Foley  against  tbe  Obei> 
iin  Congregational  Church  of  Steiiacoom. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Reversed,  with  Instructions. 

J.  W.  A.  Nichols  and  John  A.  Shackleford, 
for  appellant  J.  <L.  McMurray,  F.  Q.  lle- 
mann,  and  A.  B.  Bell,  for  respondent 

PARKER,  J.  This  Is  an  action  to  fore- 
close general  tax  liens  npon  lots  3  and  4, 
In  block  39,  of  Balch's  Part  of  tbe  town  ot 
Stellacoom.  The  plaintiff  alleges,  in  sub- 
stance, that  she  Is  the  holder  of  a  certificate 
of  delinquency  against  tbe  lots,  Issued  on 
September    11,    1007,    by    the   treasurer   ot 
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Pierce  county  for  the  sum  of  $18.20,  being 
the  amount  of  taxes  tben  due  and  delinquent 
for  the  year  1905,  Including  penalty  and  in- 
terest; and  that  she  thereafter  paid  taxes 
upon  the  lots  for  the  years  1906,  1907,  1908, 
1909,  and  1910,  stating  the  amounts  so  paid, 
for  all  of  which  she  prays  foreclosure.  The 
defendant  filed  its  answer,  alleging  as  an  af- 
firmative defense  the  following:  "Comes  now 
the  Oberlin  Congregational  Church,  and  for 
Its  amended  answer  herein  alleges:  (1)  That 
the  defendant  is  now,  and  for  more  than  20 
years  has  been,  a  corporation  duly  organized, 
existing,  and  acting  as  a  religious  body,  un- 
der and  by  virtue  of  the  laws  of  the  state 
of  Washington,  maintaining  its  church  build- 
ing and  church  services  at  Stellacoom,  Wash. 
That  said  church  was  built  and  has  been  at 
all  times  and  is  now  supported  and  main- 
tained by  donations,  and  its  church  seats  at 
all  times  have  been  and  now  are  free  to  all. 
(2)  That  the  property  in  this  action  sought 
to  be  subjected  to  the  assessment,  levy,  and 
collection  of  taxes  and  to  the  lien  of  the 
tax  certificate  issued  by  Pierce  county  and 
now  held  by  plaintiff  is,  and  during  all  the 
times  herein  mentioned  has  been,  the  prop- 
erty of  this  defendant,  and  the  property  upon 
which  Is,  and  during  all  said  times  has  been, 
located  the  parsonage  of  this  defendant.  (3) 
That  said  property,  together  with  lot  5,  block- 
4,  Balcb's  Part  of  Stellacoom,  is  all  the 
property  owned  by  defendant,  and  that  each 
of  said  lots  are  of  the  dimensions  of  60  by 
120  feet,  and  the  total  area  of  said  three  lots 
does  not  exceed  120  by  200  feet  in  quantity. 
(4)  That  the  church  building  of  defendant  Is 
on  lot  5,  block  4,  aforesaid,  a  separate  tract, 
about  1,000  feet  from  the  said  lots  herein 
sought  to  be  subjected  to  tax  lien.  And  that 
all  of  said  property  is  and  at  all  times  has 
been  used  wholly  for  church  purposes  and 
not  otherwise.  (5)  That  for  the  first  year 
for  which  taxes  are  charged  against  said 
lots,  to  wit,  the  year  1905,  the  church  build- 
ing of  defendant  was  located  upon  said  lots, 
as  well  as  said  parsonage,  whereby  taxes  for 
said  year  are  unlawfully  charged  against 
said  lots."  The  plaintiff  filed  a  general  de- 
murrer to  this  answer,  alleging,  as  the  only 
ground  thereof,  that  the  answer  does  not 
state  facts  constituting  a  defense.  The  court 
sustained  the  demurrer,  and,  the  defendant 
electing  to  not  plead  further,  Judgment  of 
foreclosure  was  rendered  in  favor  of  the 
plaintiff  as  prayed  for.  The  defendant  has 
appealed. 

[1]  It  is  first  contended  by  counsel  for  ap- 
pellant that  the  facts  stated  in  its  answer 
show  that  the  lots  are  exempt  from  taxation 
during  all  the  years  for  which  foreclosure  is 
sought,  under  section  9098.  Rem.  &  Bal. 
Code,  which  provides,  among  other  things,  as 
follows:  "All  property  described  in  this  sec- 
tion, to  the  extent  herein  limited,  shall  be 
exempt  from  taxation,  that  Is  to  say:  First. 
♦    •    ♦    All   churches   built  and   supported 


by  donations  whose  seats  are  free  to  all,  and 
the  grounds  whereon  such  churches  are  built, 
not  exceeding  one  hundred  and  twenty  feet 
by  two  hundred  feet  in  quantity,  together 
with  the  parsonage  thereon:  Provided,  that 
such  grounds  are  used  wholly  for  church 
purposes  and  not  otherwise."  This  conten- 
tion involves  the  single  question:  Does  the 
fact  that  the  lots  here  involved,  on  which 
the  parsonage  is  situated,  being  entirely  sep- 
arated from  the  lot  on  which  the  church  is 
situated,  prevent  the  parsonage  lots  from  be- 
ing exempt  from  taxation  as  the  church  lot 
Is  exempt?  It  seems  to  us  that  a  careful 
reading  of  this  exemption  statute  can  lead 
only  to  the  conclusion  that  the  parsonage 
must  be  situated  upon  the  same  lot  or  tract 
of  land  as  the  church,  in  order  to  e8cai)e  tax- 
ation. It  will  be  noticed  that  it  is  "the 
grounds  whereon  such  churches  are  built" 
that  are  exempt,  and  it  is  "the  parsonage 
thereon"  that  is  exempt.  No  land  is  exempt, 
save  that  on  which  the  church  is  built. 
Surely  a  lot  a  thousand  feet  from  the  church 
cannot  be  said  to  form  any  part  of  the 
grounds  on  which  the  church  is  built.  Such 
different  lots  or  tracts  could  by  no  possibili- 
ty touch  each  other,  and  hence  a  building  on 
one  could  in  no  sense  be  said  to  be  on  both. 
It  is  plain  that  the  ground  on  which  a  par- 
sonage may  be  situated  is  not  exempt  be- 
cause of  the  presence  of  the  parsonage  there, 
but  because  it  is  a  part  of  the  grounds  on 
which  the  church  is  built.  It  is  evident  that 
the  parsonage  Is  mentioned  in  the  statute  to 
secure  the  exemption  of  the  parsonage  build- 
ing when  situated  on  the  church  grounds, 
rather  than  to  secure  the  exemption  of  the 
ground  on  which  the  parsonage  is  situated; 
since  by  the  terms  of  the  statute  such 
grounds  are  exempt  whether  any  parsonage 
is  situated  thereon  or  not.  The  case  of 
Thurston  County  v.  Sisters  of  Charity,  14 
Wash.  264,  is  in  harmony  with  this  view. 
That  case  is  also  in  point  here  as  showing 
the  adherence  by  this  court  to  the  rule  of 
strict  construction  of  statutes  exempting 
property  from  taxation.  At  page  266,  the 
court  said:  "It  is  a  well-settled  rule  that 
statutes  exempting  persons  or  property  from 
taxation  are  to  be  strictly  construed,  and 
that  exemptions  are  not  to  be  extended  by 
Judicial  construction  to  proijerty  other  than 
that  which  is  expressly  designated  by  law." 
1  Desty.  Taxation,  p.  108;  1  Cooley,  Taxation 
(3d  Ed.)  357;  Bloomington  Cem.  Ass'n  v. 
People,  170  111.  377,  40  N.  E.  905;  County  of 
Ramsey  v.  Church  of  the  Good  Shepherd,  45 
Minn.  229,  47  N.  W.  783.  We  conclude  that 
the  lots  here  involved  were  not  exempt  from 
taxation  after  the  church  was  removed  there- 
from. 

[Jl  It  is  next  contended  that  in  any  event 
the  answer  shows  that  the  lots  were  exempt 
front  taxation  for  the  year  1905  when  the 
church  WHS  situated  thereon:  and  that,  since 
the    certificate    of    delinquency    was    issued 
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only  for  the  taxes  for  that  year,  it  was  void 
and  furnishes  no  support  for  the  foreclosure 
of  taxes  paid  for  subsequent  years.  We  can- 
not agree  with  this  contention.  It  seems  a 
plain  inference,  from  the  alleitations  made 
by  respondent,  that  she  paid  tlie  taxes  for 
the  years  subsequent  to  those  for  1905,  as 
the  holder  of  this  tax  certificate.  The  an- 
swer does  not  question  the  validity  of  these 
subsequent  years'  taxes  except  upon  the 
BTound  of  exemption,  which  we  have  seen  is 
untenable.  So  it  Is  plain  that  all  of  the 
taxes  for  these  subsequent  years  are  valid 
Hens  upon  the  lots,  which  of  course  can  be 
fore<-lo8ed  by  the  owner  of  such  liens.  Has 
the  county  transferred  these  Hens  to  re- 
H|)ondent  by  the  issuance  of  this  certificate 
of  delinquency  to  her,  and  thereafter  receiv- 
ing from  her  these  subsequent  taxes  as  the 
holder  of  such  certificate?  It  seems  to  us 
this  Inquiry  must  be  answered  in  the  affirma- 
tive. When  this  certificate  was  issued  to  re- 
siiondent  It  carried  with  it  prima  facie  evi- 
dence that  the  property  therein  described 
was  subject  to  taxation  at  the  time  it  was 
asses.<<ed,  by  the  express  terms  of  section 
1)253,  Rem.  &  Bal.  Code.  ResiKiudent  had  a 
right  to  rely  upon  this  presumption  and  to 
pay  subsequent  taxes  as  the  holder  of  the 
<«rtlflc-ate,  with  a  view  of  foreclosing  such 
taxes  with  the  taxes  of  1905  evidenced  by 
the  certificate.  We  think  this  certificate  and 
the  sut>sequent  payment  of  taxes  by  respond- 
ent as  holder  thereof  resulted  In  the  tax 
liens  all  being  transferred  to  her,  even  though 
the  particular  taxes  of  1905  for  which  the 
certificate  was  Issued  are  eventually  i)roved 
to  be  invalid  by  reason  of  the  lots  being  then 
exempt  from  taxation.  This  court  has  held 
that,  when  one  in  good  faith  pays  taxes  to 
protect  what  he  believes  to  be  a  valid  lien 
held  by  him  upon  land,  be  may  enforce  the 
lieu  of  the  taxes  so  paid,  even  though  his 
supposed  original  Hen  proves  to  be  of  no 
avail  to  him.  Siwliane  v.  Security  Savings 
.Society,  40  Wash.  150,  89  Pac.  466;  Chllds  v. 
Smith,  51  Wash.  457,  99  Pac.  304,  130  Am. 
St.  Uep.  1107;  Chllds  v.  Smith,  58  Wash.  148, 
107  Pac.  1053. 

It  is  true  that  In  these  cases  the  subse- 
<iueutly  acquired  tax  liens  were  not  sought 
to  l)e  enforced  in  statutory  general  tax  fore- 
closure proceedings;  but  we  are  not  able  to 
fee  any  substantial  reason  for  denying  the 
right  to  foreclose  such  subsequently  acquir- 
ed tax  liens  in  a  tax  foreclosure  where  the 
original  lien  fails,  any  more  than  In  other 
foreclosures.  In  this  proceeding  the  subse- 
quent taxes  were  i>ald  ui)ou  the  faith  of  the 
original  lien.  Just  as  the  taxes  were  paid  in 
the  cases  cited;  and  the  subse<iuently  iiald 
taxes  were  of  course  subject  to  fore<'losure 
in  each  instance.  In  the  proceeding  provlde<l 
by  law  for  the  foreclosure  of  the  original 
lien.    The  failure  of  the  original  lien  sure- 


ly cannot  affect  the  right  to  foreclose  for  sub- 
sequently paid  taxes,  in  the  action  brought 
to  foreclose  the  original  lien,  any  differently 
in  one  ease  than  in  the  other.  Our  discus- 
sion has  proceeded  upon  the  assumption  that 
the  taxes  of  1905  are  invalid,  if  the  allega- 
tion of  the  last  paragraph  of  the  answer  is 
true,  as  to  the  church  being  then  on  the  lots 
here  Involved.  No  argument  is  necessary  to 
demonstrate  the  correctness  of  this  assump- 
tion. A  mere  casual  reading  of  the  statute 
above  quoted  Is  sufBcient  for  that  purpose. 

We  conclude  that  the  learned  trial  court 
erred  in  sustaining  the  general  demurrer  to 
the  answer,  since  it  stated  at  least  a  good 
defense  to  the  foreclosure  of  the  taxes  for 
1905,  though  it  did  not  state  a  good  defense 
to  the  foreclosure  of  the  taxes  iwld  by  re- 
spondent for  the  subsequent  years. 

The  Judgment  is  reversed,  with  Instruc- 
tions to  overrule  the  demurrer  to  the  answer, 
and  for  such  further  proceedings  as  are  not 
inconsistent  with  this  opinion. 

DUNBAR,  C.  J.,  and  CROW,  CHADWICK, 
and  QOSB,  J  J.,  concur. 


srx)rrM  t.  seaitle  taxicab  co. 

(Supreme  Court  of  Waghington.     Feb.  15, 
1912.) 

Corporations  (J  407*) —Agent  — Supebin- 

TESDENT— .\UTI10RITY — WBITTEN  CONTBACT— 

Employment. 

Where  the  superintendent  of  a  corpora- 
tion had  active  charge  of  a  corporntion's  build- 
ing, with  general  authority  to  employ  and  dis- 
charge men  needed  about  its  business,  and  ex- 
ercised this  authority,  a  written  contract  en- 
tered into  by  him  as  such  superintendent 
whereby  he  employed  the  plaintiff  to  do  the 
corporation's  work  for  one  year,  plaintiff  to 
have  quarters  in  the  corporation's  building, 
paying  a  specified  rent  therefor,  the  plaintiff 
acting  in  good  faith  in  entering  into  the  con- 
tract and  relying  upon  the  apparent  authority 
of  the  superintendent  to  malte  it  was  not  void 
upon  the  ground  that  the  superintendent  had 
no  authority  to  make  a  written  contract  of 
employment  or  to  lease  any  part  of  the  build- 
ing, regardless  of  whether  the  corporation's 
president  or  by-lawg  expressly  authorized  him  to 
enter  into  a  written  contract  of  such  nature. 

[Ed.  Note. — For  other  cases,   see  Corpora- 
tions, Cent.  Dig.  §{  1615-1019;    Dec.   Dig. 
407.*] 

Department  2.  Appeal  from  Superior  Court, 
King  County;    Mitchell  Gilliam,  Judge. 

Action  by  T>eslie  6.  Slocum  against  the 
Seattle  Taxicab  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Brightman  &  Tennant,  for  appellant. 
Shorett.  McLaren  &  Shorett,  for  respoudent, 

MOt'NT,  J.  Defendant  prosecutes  this  ap- 
peal from  a  Judgment  In  favor  of  the  plain- 
tilT.  There  is  no  substantial  dispute  upon 
the  following  facts:    In   May,   liKK),   the  de- 
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fendant  coi^toratlon  occupied  a  building  In 
Seattle,  In  which  building  the  corporation 
kept  and  repaired  a  number  of  automobiles. 
This  building  was  occupied  by  defendant  as 
a  tenant  from  month  to  month.  Mr.  A.  C. 
Stevens  was  In  active  charge  of  the  building, 
and  was  designated  by  the  president  of  the 
company  as  superintendent  He  had  authori- 
ty to  employ  and  discharge  such  men  as  were 
needed  about  the  business.  On  May  1,  1909, 
Mr.  Stevens  and  the  plaintiff  entered  Into 
the  following  written  agreement:  "Seattle 
Taxl-Cab  Company.  Broadway,  Comer  Union 
Street,  Seattle.  Date  May  Ist,  09.  Contract 
Leslie  O.  Sherman  agrees  to  pay  the  sum 
of  $25.00  per  Mo.  to  Seattle  Taxl-Cab  Co. 
for  shop  on  second  floor  for  trimming  Se 
painting,  and  to  do  all  the  said  Co.'s  work 
at  25  per  cent,  less  than  other  shops.  As 
long  as  above  contract  Is  fulfilled  he  Is  to 
have  said  shop  one  year  from  date.  A.  C. 
Stevens,  Supt  of  Taxl-Cab  Co.  [Signed] 
Leslie  O.  Slocnm."  The  plaintiff  thereupon 
partltl(Kied  off  a  room  on  the  second  floor 
of  the  building,  and  occupied  the  same,  and 
did  the  defendant's  work  in  a  satisfactory 
manner.  Bills  for  work  done  were  rendered 
weekly  by  plaintiff,  and  the  agreed  rent  was 
deducted  therefrom.  The  balance  was  paid 
by  the  defendant  nntll  about  January  3,  1010, 
when  the  defendant  refused,  apparently  ar- 
bitrarily, to  give  the  plaintiff  any  more  work, 
and  ejected  him  from  the  building.  The  pres- 
ident of  the  corporation  did  not  know  about 
the  contract  It  was  shown  to  him  by  the 
plaintiff  at  that  time.  He  thereupon  Inform- 
ed plaintiff  that  the  .contract  was  void  be- 
cause Mr.  Stevens  had  no  authority  to  make 
it  The  plaintiff  at  that  time  had  done  some 
work  for  which  he  had  not  been  paid.  He 
presented  a  bill  therefor,  amounting  to  |89.05. 
The  defendant  issued  a  check  to  the  plaintiff 
In  payment  of  the  bill.  The  plaintiff  present- 
ed this  check  to  the  bank  for  payment,  but 
payment  was  refused  unless  plaintiff  would 
sign  a  receipt  "In  full  of  all  claims  to  date" 
against  the  defendant  company.  Plaintiff  re- 
fused to  sign  such  receipt,  but  retained  the 
check.  He  thereafter  brought  this  action  to 
recover  upon  three  alleged  causes  of  action. 
By  the  first  cause  he  sought  to  recover 
$1,773,  alleged  damages  for  failure  to  furnish 
him  work  for  the  balance  of  the  year  ac- 
cording to  the  contract.  By  the  second  cause 
he  sought  to  recover  $1,000  for  the  alleged 
breach  of  the  lease.  By  the  third  cause  he 
sought  to  recover  upon  the  check  $89.05. 
Upon  the  trial  of  the  case  the  court  found 
that  the  plaintiff  had  been  damaged  in  the 
sum  of  $316.3o  by  reason  of  the  failure  of 
the  defendant  to  supply  him  with  work.  The 
court  found  upon  the  second  cause  of  action 
that  he  was  not  entitled  to  recover  for  a 
breach  of  the  contract  of  lease.  The  court 
found  that  he  was  entitled  to  recover  $89.05 
upon  the  check. 

The  defense  made  in  the  lower  court  and 
insisted  upon  here  is  that  the  contract  was 


void  because  the  superintendent,  Mr.  A.  G. 
Stevens,  had  no  authority  to  make  it  The 
president  of  the  company  testified  that  Mr. 
Stevens  had  authority  from  him  to  superin- 
tend and  look  after  the  business,  and  em- 
ploy and  discharge  men  from  day  to  day,  but 
had  no  authority  to  enter  into  a  written  con- 
tract either  of  employment  or  for  a  lease 
of  the  building;  that  under  the  by-laws  of 
the  corporation  the  president  only  had  such 
authority.  We  are  satisfied  that  it  was  not 
incumbent  upon  the  plaintiff  or  any  other  em- 
ploy£  to  hunt  up  the  president  of  the  com- 
pany, or  to  obtain  the  charter  or  the  by-laws 
of  the  company,  in  order  to  determine  the 
authority  of  one  who  occupies  the  position 
of  superintendent  of  a  business,  so  aa  to 
make  a  valid  contract  of  employment  It 
is  conceded  that  the  superintendent  in  charge 
had  authority  to  employ  men,  and  that  he 
did  so.  The  fact  that  be  prepared  and  signed 
the  written  contract  In  this  case  aa  superin- 
tendent was  sufficient  to  bind  the  company, 
because  the  contract  was  made  In  the  course 
of  his  apparent  authority  as  well  as  his 
expressed  authority  to  hire  and  discharge 
men.  This  is  especially  true  in  this  case 
where  the  plaintiff  acted  In  good  faith  and 
did  not  know,  and  had  no  reason  to  suspect 
that  the  superintendent  had  no  authority  to 
reduce  the  contract  to  writing,  or  that  he 
was  limited  in  the  employment  of  men  to  a. 
day  by  day  employment.  In  Brace  v.  North- 
ern Pacific  By.  Co.,  63  Wash.  417,  115  Pac. 
841,  this  court  said:  "If  each  and  every  in- 
dividual having  business  with  such  a  corpora- 
tion must  at  his  peril  ascertain  and  determine 
the  exact  scope  and  limitation  of  the  agent's 
authority,  it  is  manifest  that  he  could  not 
safely  deal  with  the  acknowledged  agent, 
and  that  the  corporation  itself  would  be  ma- 
terially Impaired.  The  public  is  compelled  to 
rely  upon  the  apparent  authority  of  the  con- 
ceded agents  of  such  corporations,  especially 
when,  as  managers  or  superintendents,  they 
are  placed  in  control  of  departmental  af- 
fairs." In  Llvleratos  v.  Commonwealth  Se- 
curity Company,  57  Wash.  376,  106  Pac,  1125, 
we  said:  "In  this  day  and  age,  when  so  large 
a  part  of  the  business  of  the  commercial 
world  is  transacted  through  the  agency  of 
corporations,  those  dealing  with  them  can- 
not be  expected  to  prove  the  authority  of  cor- 
porate agents  by  producing  a  power  of  at- 
torney under  the  corporate  seal.  They  have 
a  right  to  rdy  upon  the  apparent  authority 
of  those  with  whom  they  deal,  and  for  acts 
done  within  the  scope  of  that  authority  the 
corporation  is  bound." 

We  are  of  the  opinion,  therefore,  that  the 
company  was  bound  by  the  contract  in  so  far 
as  It  related  to  an  employment  of  the  plain- 
tiff for  the  year. 

The  Judgment  must  therefore  be  affirmed. 

DUNBAR,  C.  J.,  and  MORRIS,  FULLER- 
TON,  and  ELLIS,  JJ.,  concur. 
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BREIMERTON   DBVELOPMBNT   CX>.  ▼. 
TITLE  TRUST  CO. 

(Sapreme  Court  of  Waahincton.     Feb.  20, 
1912.) 

1.  Abstbactb   of  TITI.K   (I   3*)  — OiassioNS 
AND  Mistakes— loABiLiTT  of  Abbtbactor. 

An  abetractor's  liability  for  bis  negligence 
in  preparing  an  abstract  of  title  is  contractual 
and  dependent  on  the  existence  of  a  contract  or 
privity  of  contract  with  the  party  injured. 

[Ed.  ^'ote.— For  other  cases,  ste  Abstracts  of 
Tiae,  Cent.  Dig.  H  2-6;   Dec  Dig.  i  3.*] 

2.  ABSfTRAcra  or  Tttlb  (|  3*)— Liabilitt  of 
Abstbactob— Spkciai,  Assessment  Lien. 

Where  the  certificate  to  an  extension  of 
an  abBtract  made  for  the  plaintiff  stated  that 
the  preceding  sheet  contained  a  correct  state- 
ment of  all  special  assessments  against  the 
premises  prior  to  a  certain  date,  and  such  pre- 
ceding sheet  stated  that  it  contained  the  spe- 
cial assessments  due  and  unpaid  against  the 
premises,  the  abstractor  was  liable  to  the  plain- 
tilf  for  damages  resnlting  to  him  because  of  the 
omission  from  the  abstract  of  a  special  assess- 
ment which  existed  and  was  past  due  in  part 
at  the  date  of  the  certificate,  though  such  lien 
existed  at  the  date  of  a  prior  certificate,  upon 
which  the  defendant  relied,  and  was  not  men- 
tioned in  such  prior  certificate,  or  in  the  ab- 
stract as  certified  to  by  it. 

[Ed.  Note. — For  other  cases,  see  Abstracts  of 
Xfae,  Cent.  Dig:  H  2-6;  Dec.  Dig.  i  3.»] 

Department  2.  Aiq;)eal  from  Superior 
Conrt,  King  County ;  R.  B.  Albertson,  Judge. 

Action  by  tbe  Bremerton  Development  Com- 
pany against  the  Title  Trust  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Herr,  Bayley,  Wilson  &  Smith,  for  appel- 
lant.   Fred'k  R.  Burcb,  for  respondent. 

CROW,  J.  The  defendant.  Title  Trust 
Company,  ia  a  corporation  engaged  in  the 
boslness  of  preparing,  certifying,  and  selling 
abstracts  of  title.  On  or  about  June  8,  1910, 
the  plaintiff,  Bremerton  Development  Com- 
pany, a  coriwratlon,  was  considering  the 
purchase  of  real  estate  in  the  city  of  Seattle, 
subject  to  existing  liens.  An  abstract  of  ti- 
tle, prepared  and  certified  by  the  defendant, 
was  delivered  to  plaintiff.  For  the  purpose 
of  ascertaining  all  liens,  and  before  agreeing 
to  make  the  purchase,  plaintiff  employed  and 
paid  defendant  to  extend  the  abstract,  with 
a  furtlier  certificate,  to  June  10,  1910,  which 
d^endant  did.  Upon  an  examination  of  the 
abstract  thus  extended,  plaintiff  concluded 
to  purchase  the  real  estate,  and  accepted 
from  the  vendor  a  deed,  subject  to  all  spe- 
cial assessments  then  Ileus,  which  plaintiff 
assumed  and  agreed  to  pay.  Shortly  there- 
after plaintiff  discovered  that  a  special  im- 
provement assessment,  levied  by  the  city  of 
Seattle,  was  a  valid  lien,  and  had  been  omit- 
ted from  the  abstract.  Being  cou]i)elled  to 
pay  the  assessment,  plaintiff  commenced  this 
action  against  the  Title  Trust  Company  to 
recover  damages.  From  a  Judgment  in  plain- 
tUTs  favor,  the  defendant  has  appealed. 


Th<i  record,  without  dispute,  vbows  that 
the  abstract  bad  been  previously  certified  to 
November  10,  1909;  that  on  June  8,  1010, 
an  extension  certificate  covering  five  addi- 
tional sheets,  including  four  instruments  then 
attached,  was  made  for  a  third  party;  that 
respondent  employed  appellant  to  again  ex- 
tend the  abstract,  which  it  did,  with  a  tax 
search  and  certificate,  to  June  10,  1910.  Tbe 
last  tax  search  and  the  certificate  referring 
to  all  changes  since  November  9,  1909,  read 
as  follows : 

"Tax  Search. 

"Search  has  been  made  for  state,  county 
and  municipal  real  property  taxes  due  and 
unpaid  against  the  premises  described  In  the 
certificate  hereto,  as  appears  from  the  coun- 
ty rolls  in  the  office  of  the  county  treasurer 
of  King  county,  state  of  Washington;  also  for 
city  taxes  and  special  aasessments  for  street, 
sewer,  parking,  water-main,  fire-hydrant  and 
sidewalk  Improvements,  due  and  unpaid 
against  said  premises  (If  tbe  same  lies  with- 
in the  present  corporate  limits  of  the  city  of 
Seattle,  or  of  the  city  of  Georgetown)  as  ap- 
pears from  the  general  and  8i>eclal  a-ases;^- 
ment  rolls  In  the  office  of  the  city  treasure." 
of  said  city.  Taxes  and  special  assessments, 
If  any,  shown  by  a  previous  certificate  are 
not  referred  to  herein  unless  there  has  been 
some  change  by  payment  or  otherwise  since 
the  date  of  said  certificate. 

"Taxes. 

"The  real  property  taxes  for  the  year  1909 
were  paid  by  Max  Ragley. 

"Special  Assessments. 

"[Here  follow  statements  on  four  separate 
special  asRessments,  but  no  mention  Is  made 
of  the  assessment  of  which  complaint  Is  now 
made.] 

"Certificate. 

"The  Title  Trust  Company,  a  corporation 
organized  and  existing  under  the  laws  of  the 
state  of  Washington,  hereby  certifies  that 
the  foregoing  five  (5)  sheets,  consisting  of 
four  (4)  Instruments,  show  all  matters  that 
have  been  filed,  or  entered,  uiwn  the  official 
records  of  King  county,  Washington,  of  the 
city  of  Seattle  and  of  tbe  federal  courts  hold- 
ing sessions  In  said  county,  from  the  10th  day 
of  November,  1909,  at  8  o'clock  a.  in.  to  the 
date  of  this  certificate,  affecting  the  title  to 
the  following  described  premises,  situate  in 
the  city  of  Seattle,  county  of  King,  state  of 
Washington,  to  wit :  •  •  •  That  the  pre- 
ceding sheet  contains  a  correct  statement  of 
all  real  proi)erty  taxes  and  special  assess- 
ments against  said  premises  .since  November 
10.  1909,  at  8  a.  m.,  as  shown  by  the  tax 
records  therein  referred  to.  In  testimony 
whereof."  etc. 


*For  otber  caaen  see  auue  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Kej  Ho.  Series  &  Rep'r  Inaexes 


Digitized  by 


Google 


70 


121  PACIFIC  REPORTER 


(Wasli. 


t1]  Appellant  contends  the  trial  court  erred 
In  denying  Its  motions  for  a  directed  ver- 
dict and  for  judgment  non  obstante  veredicto. 
It  concedes  ■  the  special  assessment  Hen  was 
never  shown  or  disclosed,  but  Insists  that  the 
omission  occurred  in  an  earlier  portion  of 
the  abstract  prepared  for  other  parties ;  that 
the  assessment  became  a  Hen  on  February 
20,  1908:  that  the  certificate  made  for  re- 
spondent only  covered  the  period  between 
November  9,  1909,  and  Jmie  10,  1910;  that 
no  change,  other  than  those  shown,  had  oc- 
curred within  that  time;  that  the  certificate 
was  therefore  truthful;  that  no  omission  or 
mistake  was  made  by  appellant  In  the  per- 
formance of  Its  contract  with  respondent; 
that  appellant's  liability,  If  any,  would  be  to 
parties  by  whom  It  had  been  previously  em- 
ployed ;  that,  relative  to  the  omitted  assess- 
ment, no  privity  of  contract  existed  between 
appellant  and  respondent;  and  that  respond- 
ent is  not  entitled  to  recover.  An  abstract- 
or's liability  for  damages  arising  from  negli- 
gence or  want  of  due  care  in  making  an  ex- 
amination of  records  and  in  preparing  an  ab- 
stract of  title  is  contractual.  The  weight  of 
authority  is  that  such  liability  extends  only 
to  the  person  by  whom  the  abstractor  was 
employed.  There  must  be  a  contract  or  priv- 
ity of  contract  to  create  the  liability,  as  it 
does  not  originate  in  tort.  1  Cyc.  215; 
Thomas  v.  Guarantee  Title  &  Trust  Co.,  81 
Ohio  St.  432,  91  N.  E.  183,  26  U.  R.  A.  (N. 
S.)  1210. 

[2]  The  only  question  before  us  Is  how  the 
last  tax  search  and  certificate,  made  by  ap- 
pellant under  its  contract  of  employment  by 
respondent,  must  be  construed.  Ap))eIIant 
frankly  confesses  that  the  local  Improvement 
assessment  wa-s  omitted  from  the  previous 
tax  search  and  certificate  of  November  10, 
1909,  and  concedes  that  the  party  who  order- 
ed and  paid  for  that  certificate  could  recover 
for  damages  resulting  to  him.  Appellant, 
however.  Insists  that  such  former  omission 
cannot  sustain  resiH>ndent's  action,  wbich 
only  involves,  and  must  rest  upon,  the  last 
extension  from  November  10,  1900,  to  June 
10,  1910.  The  certificate  which  appellant 
prepared  and  delivered  to  resitondent  pre- 
cludes it  from  interimslng  any  such  defense. 
It  certified  that  search  had  been  made  for  city 
taxes  and  special  assessments  due  attd  itn- 
paid  against  the  real  estate.  It  is  conceded 
that  a  portion  of  this  assessment  was  then 
past  due.  as  shown  by  as.sessuient  rolls  in 
the  office  of  the  city  treasurer.  The  tax 
search  statement  also  recites  that  taxes  and 
special  assessments,  if  any,  shown  by  a  pre- 
vious certificate,  were  not  referred  to.  unless 
some  diunge  had  occurred.  Construing  the 
tax  search  statement  and  certificate  together. 
It  becomes  apparent  that  an  examiner  was 
thereby  advised  that  existing  a.'isessment  liens, 
not  therein  mentioned,  would  be  found  by 
referring  to  prec-ediug  tax  search  statements 


and  certificates.  The  languag^e  used  clearly 
indicates  that  the  existence  or  nonexistence  of 
assessment  Hens  shown  by  previous  searches 
and  certificates  continued  as  therein  shown, 
subject  only  to  subsequent  changes  in  the  last 
certificate  mentioned.  By  this  certificate, 
an  examiner  of  the  title  was  directly  refer- 
red to  the  previous  tax  searches  and  cer- 
tificates to  ascertain  existing  Hens,  and  he 
would  be  justified  in  c-oncluding  that  no  as- 
sessment liens  existed,  other  than  those  tbu.s 
disclosed.  It  is  apparent  that  the  form  of 
certificate  used  was  adopted  by  ap(>ellaut  to 
avoid  the  necessity  of  repeating  assessment 
Hens  disclosed  by  previous  searches  and  still 
existing.  By  reference  and  adoption,  the 
former  certificates  thus  became  part  and  par- 
cel of  the  later  certificate  made  for  respond- 
ent. The  simple  facts  are  that.  In  previous 
tax  searches  and  certificates,  the  appellant 
failed  to  disclose  the  assessment  lien;  that 
the  last  tax  search  and  certificate  made  for 
respondent,  by  reference  to  the  previous 
ones,  repeated,  continued,  and  extended  that 
omission;  that  respondent,  relying  on  the 
last  certificate  and  the  former  ones  to  which 
It  referred,  assumed  the  lien,,  without  knowl- 
edge of  its  existence;  that  it  has  thereby 
been  damaged;  and  that  the  damage  was 
caused  by  the  appellant's  failure  to  properly 
make  Its  tax  search  and  prepare  its  certificate. 
Appellant's  liability  is  one  arising  in  con- 
tract. 
The  Judgment  Is  afllrmed. 

DUNBAR.  C.  J.,  and  CHADWICK,  MOR- 
RIS, and  ELLIS,  JJ.,  concur. 


STATE  v.  TOTTEX. 

(Supreme  Court  of  Washington.     Feb.  10, 
1912.) 

1.  Witnesses  (g  400*)— Cowtradictiox— Com- 
petency OF  CONTKAOICTOKY  KvlDENCE. 

In  a  ijroseciitioQ  for  bomicide  oommitte<l 
by  accused  while  assisting  her  mother  in  put- 
ting a  fence  and  brush  acroHg  a  traveled  road 
on  the  mother's  land  to  prevent  decedent  from 
passing:  over  the  road  and  laud  from  his  farm 
to  a  villaRe,  one  of  decedent's  sisters  tCKtified 
that  the  road  across  which  the  fence  was  con- 
structed was  the  only  traveled  way  to  reach 
the  village  with  a  vehicle.  Accused  oflfered  evi- 
dence that  a  horse  and  wagon,  such  as  was 
driven  by  decedent,  could  have  been  driven  over 
a  route  commencing  somewhat  south  of  the 
point  where  the  fence  was  placed,  and  thence 
to  a  logging  road  lying  east  of  the  traveled 
way,  and  down  it  to  the  traveled  way,  though 
such  route  was  not  claimed  to  be  a  built  or 
graded  road.  Held,  that  the  evidence  offered 
was  not  admissible  to  contradict  decedent's  sis- 
ter; it  not  relating  to  the  substance  of  the  ev- 
idence tu  be  contradicted. 

I  Ed.    Note. — For   other  cases,   see   Witnesses, 
Cent.  Dig.  §§  1270-1279;   Dec.  Dig.  {  406.»J 

2.  HoMicioE    (§  1S1»)—  Evidence  — Mental 
State  of  Accused. 

The  offered  evidence  was  not  admissible 
as  bearing  upon  accused's  mental  state  at   the 
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time  of  the  homicide,  in  view  of  the  fact  that 
she  was  merely  assisting  her  mother,  whose  pur- 
pose was  to  close  the  road  to  decedent's  family 
throughout  her  land,  and  not  merely  at  the 
iwhit  which  was  fenced. 

IBd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  »  38S-385;    Dec.  Dig.  S  181>]" 

3.  rsniiNAL  Law   (|  338*)— ESvidbnce— Rel- 
evancy. 

The  evidence  was  not  admissible  on  the 
eronnd  that  the  state's  evidence  as  to  the  ap- 
parent useless  blocking  of  the  road  put  accused 
in  a  bad  licht  before  the  jury,  which  the  evi- 
dence offered  would  have  removed,  it  appear- 
ing that  accused's  mother  intended  to  prevent 
decedent's  family  from  crossing  any  part  of 
her  land,  and  not  merely  from  using  tiie  road 
at  the  point  fenced,  and  especially  in  view  of 
the  fact  that  the  atate  admitted  and  the  court 
charged  that  accused's  mother  had  a  right  to 
fence  the  road,  and  that  decedent  was  guilty  of 
:t  trespass  in  going  on  her  land  and  removing 
the  fence,  which  accused,  for  her  mother,  could 
resist  by  any  means  short  of  causing  serious 
liodily  injury. 

I  Ed.  Note.— For  other  cases,  see  Criminal 
I.aw,  Cent.  Dig.  |&  752-757,  787,  788,  801, 
sr>5;    Dec.  Dig.  i  338.*] 

4.  IIoiHCiDR   (I  181  *> — Evidence— State    of 
Mi.no  of  Accused. 

In  a  prosecution  for  homicide  committed 
while  asHiRting  ai-cused's  mother  in  putting  a 
fence  and  brush  across  a  traveled  road  on  the 
mother's  land  to  prevent  decedent  and  his  fam- 
ily from  passing  over  the  road  and  land  from 
his  farm  to  a  village,  accused  offered  evidence 
by  her  bnsband  that  he,  as  the  representative 
of  accused's  mother,  some  time  before  the  kill- 
ing told  decedent's  family  that  a  certain  gate 
in  a  fence  across  another  road  had  been  locked, 
and  that  decedent  could  get  the  key  at  any 
time  by  calling  on  accused's  mother,  and  that 
decedent  stated  that  he  would  not  go  for  the 
key,  but  would  go  through  the  gate  in  the 
morning,  and  that  it  was  afterwards  found 
open  and  partly  destroyed,  though  there  was 
no  evidence  that  decedent's  family  opened  it, 
and  also  offered  evidence  that  accused's  mother 
had  offered  to  decedent's  father  a  right  of  way 
over  her  land  by  another  route  on  which  a 
road  could  have  been  easily  constructed.  Held, 
that  the  evidence  was  not  admissible  to  show 
accused's  state  of  mind  at  the  time  of  the 
homicide,  or  for  any  other  purpose. 

(Bd.    Note.— For   other   cases,   see   Homicide, 
<>nt.  big.  II  383-385:    Dec.  Dig.  i  181.«1 
.I.  Criminal  Law  (|  413*)— Evidence— Self- 

Sebvino  Declakations. 

Declarations  by  accused  in  his  own  favor 
are  not  admissible,  unless  part  of  the  res  gestae, 
or  made  evidence  by  the  state  by  introducing 
the  conversation  to  which  the  declarations  re- 
late. 

[Ed.  Note. — For  other  cases,  gee  Criminal 
Uw,  Cent.  Dig.  {|  928-935 ;   Dec.  Dig.  I  413.*] 

6.  Homicide   ({  309*)- I.'jstructio.ns— Man- 
st-avouter  a.nd  murdek. 

The  court  charged  that  if  the  killing  of 
decedent  was  not  purposely  done,  and  was  not 
done  upon  deliberation  and  with  a  premeditated 
design  to  effect  deceased's  death,  but  was  done 
without  such  design,  and  done  either  voluntar- 
ily upon  sudden  heat,  or  involuntarily,  but  in 
the  cnmmiasion  of  some  unlawful  act,  and  not 
in  self-defense,  the  jury  should  convict  of  man- 
slaughter. The  statute  provides  that  homicides 
'-ommitted  in  a  certain  way  shall  constitute 
fir<t-degree  murder,  and  those  committed  in 
other  ways  second-degree  murder,  and  then  pro- 
vides that  all  homicides  committed  in  ways  oth- 
"r   than    therein    Bpe<"ified,   if   not   excusable   or 


justifiable,  shall  be  manslaughter.  ■  Held,  that 
the  instruction  was  not  misleading  as  not  suf- 
ficiently distinguLshing  manslaughter  from  sec- 
ond-degree murder  in  using  the  terms  "volun- 
tarily" and  "involuntarily. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |i  649-<>56;    Dec.  Dig.  {  300.*] 

7.  Homicide   (|  309*)  — Instructions— Man- 

SLAl'GUTER. 

The  court  charged  that,  upon  proving  a 
homicide,  the  legal  presumption  was  that  it 
was  second-degree  murder,  and  the  state  must 
show  all  of  the  statutory  characteristics  of 
first-degree  murder  to  authorize  a  conviction 
for  that  crime,  and  the  burden  was  on  accu-sed 
to  reduce  the  offense  to  manslaughter,  and  such 
burden  was  sustained,  if  from  all  the  evidence 
or  lack  of  evidence  the  jury  had  a  "reasonable 
doubt  as  to  the  defendant's  guilt."  Held,  that 
the  instruction  was  not  objectionable  on  the 
ground  that  it  charged  that,  before  the  burden 
of  redacing  the  homicide  to  manslaughter  is 
sustained,  the  jury  must  entertain  a  rea.sonable 
doubt  of  accused's  guilt,  as  the  jury  could  not 
have  so  misunderstood  the  instruction. 

[EJd.  Note. — For  other  cases,  see  Homicide, 
Cfent.  Dig.  IS  tMfr-K)« ;   Dec.  Dig.  {  309.*] 

8.  Criminal  Law   (J  770*)— Trial— Instshc- 

TIONS. 

It  is  not  practicable  for  the  court  to  state 
in  each  paragraph  of  the  charge  the  exceptions 
and  modifications  of  the  general  rules  announc- 
ed therein. 

[Ed.  Note. — For  other  cases,  see  (Mminal 
Law,  Cent.  Dig.  |  1800;   Dec.  Dig.  |  770.*] 

Department  1.  Appeal  from  Superior  Court, 
Chelan  County;  'Wm.  A.  Grimshaw.  Judge. 

Delia  Totten  was  convicted  of  flrst-degree 
murder,  and  she  appeals.    Affirmed. 

Ira  Thomas  and  Martin  Rozema,  for  ap- 
pellant. Fred  Kemp  and  Ludlngton  &  Kemp, 
for  the  State. 

FULLERTON.  J.  The  appellant,  together 
with  one  Hannah  Beebe,  was  charged  by  an 
information  filed  in  the  superior  court  of 
Chelan  county  with  the  crime  of  murder  in 
the  first  degree  for  having  on  August  10, 
1910,  in  that  county,  shot  and  killed  one 
James  E.  Sutton.  The  accused  were  award- 
ed separate  trials,  and  on  the  trial  of  the  ap- 
pellant the  Jury  found  her  guilty  of  murder 
in  the  first  degree  as  charged  in  the  infor- 
mation. On  the  verdict  of  guilty  she  was  ad- 
judged guilty,  and  sentenced  to  imprisonment 
in  the  penitentiary  for  the  term  of  her  nat- 
ural life.  From  the  Judgment  and  sentence 
she  appeala 

The  facts  leading  up  to  the  homicide  are 
not  seriously  In  dispute.  On  August  10, 1010, 
and  for  about  10  years  prior  thereto.  Hannah 
Beebe,  who  is  the  mother  of  the  appellant, 
owned  and  occupied  a  tract  of  land  originally 
cuutaiulug  lUO  acres,  situated  some  5  miles 
■southwest  of  Cashmere,  in  Chelan  county,  in 
what  is  known  as  Brender  Canyon.  Some 
time  prior  to  August  10th  Mrs.  Beebe  had 
sold  to  the  appellant  a  314-acre  tract  out  of 
the  west  side  of  her  160-acre  tract,  and  the 
appellant,  together  with  her  husband  and  son, 
lived  thereon;  the  busl>and  owning  other 
lauds  adjoining  this  tract  lying  to  the  west 
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of  Mrs.  Beebe's  land.  The  houses  of  the  re- 
spective parties  were  but  a  few  rods  apart, 
and  were  located  perhaps  an  eighth  of  a 
mile  south  of  the  northwest  corner  of  Mrs. 
Beebe's  original  tract.  To  the  west  of  Mrs. 
Beebe's  land  was  the  land  of  James  H.  Sut- 
ton, who  lived  upon  It  with  his  family,  con- 
sisting of  his  wife  and  six  boys  and  four 
girls;  one  of  the  boys  being  James  B.  Sut- 
ton, who  was  killed  as  before  stated.  The 
Sutton  land  was  at  the  head  of  Brender  Can- 
yon, which  maintained  a  northeasterly  course 
through  this  tract  as  well  as  the  tract  owned 
by  Mrs.  Beebe.  Mr.  Sutton  also  owned  a  40- 
acre  tract  lying  immediately  to  the  north  of 
Mrs.  Beebe's  land  and  abutting  thereon. 
During  the  period  that  they  had  lived  In  the 
canyon,  some  four  years,  the  Sutton  family 
had  made  use  of  a  private  road  which  lead 
from  their  home  place  in  a  northwesterly  di- 
rection down  through  the  land  of  Mrs.  Beebe, 
through  their  other  40,  and  thence  through 
other  land  to  a  county  road  leading  to  the 
town  of  Cashmere.  Mrs.  Beebe  and  the  ap- 
pellant used  this  way  also  to  reach  Cashmere, 
entering  the  road  at  a  point  opposite  their 
houses  and  following  it  down  through  Sut- 
ton's 40-acre  tract  to  the  point  where  it  inter- 
sects the  county  road.  Brender  Canyon  bad 
formerly  contained  saw  timber,  and  a  num- 
ber of  logging  roads  had  been  constructed, 
branching  off  from  the  private  road  mention- 
ed, and  extending  back  through  the  land  of 
Mrs.  Beebe  and  the  adjoining  tracts.  One  of 
these  roads  connected  with  the  private  way 
but  a  short  distance  below  the  point  where 
the  road  from  the  houses  of  Mrs.  Beebe  and 
Mrs.  Totten  connected  therewith.  This  road 
extended  for  a  short  distance  in  a  southerly 
direction,  and  for  that  distance  paralleled  the 
private  traveled  road.  Mrs.  Beebe's  inclo- 
sures  all  lay  west  of  the  private  way. 

For  some  time  prior  to  August  10,  1910, 
there  had  been  Ul  feeling  between  the  Sut- 
ton family  and  the  appellant  arising  from  va- 
rious causes,  and  between  the  Sutton  family 
and  Mrs.  Beebe  over  the  use  of  this  private 
way,  and  on  the  9th  of  August  Mrs.  Beebe 
built  a  wire  fence  across  the  way  a  short 
distance  above  the  point  where  the  road  from 
her  house  connected  therewith.  The  fence 
did  not  complete  an  Inclosure,  nor  did  it  con- 
nect with  any  other  fence  Mrs.  Beebe  had 
upon  her  premises,  but  was  intended  to  block 
the  private  way,  and  as  an  assertion  of  her 
rights  to  the  land  over  which  the  road  pass- 
ed. Near  the  feace  she  placed  a  sign  contain- 
ing the  words,  "No  Trespassing."  That  night 
the  sign  was  demolished  and  the  fence  torn 
down  where  It  crossed  the  way,  as  it  devel- 
oped on  the  trial,  by  some  of  the  members 
of  the  Sutton  family.  On  the  next  morning 
Mrs.  Beebe  drove  to  Cashmere  for  the  pur- 
pose of  obtaining  a  warrant  for  the  parties 
guilty  of  cutting  the  fence,  but  was  unsuc- 
cessful for  want  of  definite  evidence  as  to 
who  the  guilty  parties  were.  She  returned 
home  about  noon,  and,  going  to  the  home  of 
the  appellant,  discussed  with  her  the  cutting 


of  the  fence,  and  concluded  to  rebuild  it 
The  mother  then  started  for  the  fence  carry- 
ing with  her  some  tools  and  materials,  and 
was  followed  by  the  appellant  some  15  min- 
utes later.  The  appellant  carried  with  her 
a  Winchester  repeating  shotgun  loaded  with 
six  shells.  The  two  of  them  rebuilt  the  fence 
across  the  road,  extending  It  a  little  farther 
in  each  direction  than  it  was  extended  the 
day  before.  Mrs,  Beebe  also  plied  some 
brush  In  the  logging  road  lying  to  the  east  of 
the  traveled  way,  mentioned  before  as  con- 
necting with  the  traveled  way  a  short  dis- 
tance below  this  point.  Another  sign  was 
also  put  up.  The  appellant  and  her  mother 
then  took  positions  to  the  east  of  the  road 
about  60  feet  therefrom  under  the  shade  of 
a  bush  and  waited  developments.  Some  time 
later,  perhaps  about  3  o'clock  In  the  after- 
noon, the  elder  Sutton  drove  down  the  road 
from  his  home  with  a  load  of  wood,  and, 
seeing  the  fence  across  the  road  and  the  ap- 
pellant and  her  mother  sitting  near  It,  stop- 
ped his  team  and  came  down  to  them.  In 
the  discourse  which  followed  he  was  told 
that  he  could  not  go  through  as  the  road 
was  closed,  and  thereupon  he  returned  to  his 
team  pulled  his  load  to  one  side  of  the  road, 
unhitched  his  team,  and  returned  home  with 
it.  Shortly  afterwards  James  E.  Sutton  with 
his  sister  Nettle,  some  2  years  bis  senior, 
and  his  two  younger  brothers,  aged  14  and  11 
years,  respectively,  drove  a  single  horse 
bitched  to  a  buggy  or  hack  down  the  road  to 
the  fence,  stopping  the  horse  some  10  feet 
therefrom.  Young  Sutton  immediately  jump- 
ed out  of  the  buggy  and  proceeded  to  cut  the 
fence  where  it  extended  across  the  road  by 
putting  the  blade  of  an  axe  beneath  a  wire 
and  striking  on  the  wire  with  a  hammer.  As 
soon  as  he  began  cutting  the  wire,  Mrs. 
Beebe  arose,  and  hastened  down  to  the  road, 
telling  him  not  to  cut  the  wires,  at  the  same 
time  calling  his  attention  to  the  sign.  He 
remarked  to  her  that  he  did  not  care  for 
signs,  and  kept  on  with  his  work.  She  there- 
upon sought  to  interfere  with  him  by  strik- 
ing at  his  hands  with  a  little  axe  she  car- 
ried with  her,  but  did  not  succeed  in  stop- 
ping him.  While  this  was  going  on  the  ap- 
pellant arose,  picked  up  the  gun  which  had 
theretofore  remained  out  of  sight,  and  ap- 
proached the  road.  The  happenings  from 
then  on  are  in  dispute,  but  Nettie  Sutton  tes- 
tified, and  in  this  she  Is  supported  in  a  meas- 
ure by  her  two  brothers,  that  the  appellant 
called  to  her  brother,  saying  that  she  would 
shoot  him  if  he  did  not  cease  cutting  the 
wire;  that  her  brother's  back  was  towards 
the  appellant,  and,  without  looking  towards 
her,  he  answered  that,  if  she  shot  him,  he 
would  hit  her  with  the  hammer;  that  imme- 
diately after  he  had  cut  the  last  wire  the 
appellant  called  to  her  mother  telling  her  "to 
stand  aside,  and  she  would  shoot  him";  that 
her  brother  turned  at  that  moment,  and  see- 
ing the  appellant,  who  had  then  reached 
within  about  10  feet  of  the  road  with  the 
gun  pointed  at  him,  dodged  towards  a  stump 
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wUcb  stood  by  the  road  Immediately  to  bis 
right  In  an  attempt  to  get  the  stump  between 
himself  and  the  gun.  He  only  partially  suc- 
ceeded; the  appellant  herself  saying  that  be 
was  far  enough  behind  It  "so  that  I  couldn't 
hit  him  in  the  legs,"  and  was  shot  by  the 
appellant  In  the  neck,  dying  almost  Instantly. 
Mrs.  Totten  testified  that  at  the  time  she  shot 
young  Sutton  he  was  advancing  towards  her 
with  the  hammer  raised  above  his  head  In  an 
attempt  to  strike  ber,  and  that  she  shot  blra 
In  self-defense. 

The  assignments  of  error  all  go  to  the  rul- 
ings of  the  court  on  the  admissibility  of  evi- 
dence, and  to  the  court's  charge  to  the  Jury. 

In  her  direct  examination  the  witness  Net- 
tle Sutton  testified  that  the  road  across 
which  the  fence  had  been  constructed  by 
Mrs.  Beebe  was  the  only  way  from  the  Sut- 
ton home  to  the  40-acre  tract  and  to  Cash- 
mere. On  cross-examination  she  modified 
the  statement  by  saying  that  It  was  the  only 
way  to  reach  those  places  with  a  vehicle. 
While  the  husband  of  the  appellant  was  on 
the  stand  as  a  witness  for  the  defense  he 
was  asked  concerning  another  way  that  the 
Sutton  family  could  have  passed  over  with  a 
vehicle  In  going  from  their  home  to  their 
lower  40  and  to  Cashmere.  To  this  evidence 
an  objection  was  Interposed  and  sustained 
by  the  court.  The  appellant  thereupon  of- 
fered to  prove  by  the  witness  that  a  hack 
containing  four  persons  and  drawn  by  one 
horse,  such  as  the  hack  and  horse  testified 
to  as  having  been  driven  on  the  day  of  the 
homicide  by  James  K  Sutton,  could  easily 
have  been  driven  over  a  route  commencing 
some  distance  south  of  the  point  where  the 
fence  was  placed  across  the  road,  and  ex- 
tending from  thence  In  a  northeasterly  di- 
rection to  the  logging  road  mentioned  before 
as  lying  immediately  east  of  the  traveled 
way,  then  on  down  the  logging  road  to  Its 
couiection  with  the  traveled  way,  although 
"It  Is  not  pretended  that  there  is  any  built 
or  graded  road  at  this  place."  The  court 
adhered  to  its  ruling,  holding  the  evidence 
Inadmissible.  By  the  same  witness  the  ap- 
pellant later  on  offered  to  show  tliat  the 
elder  Sutton  could  have  driven  with  Iiis  load 
of  wood  from  a  point  on  the  traveled  way 
a  few  rods  south  of  the  fence  thereon  in  an 
easterly  direction  to  the  logging  road  before 
mentioned,  and  thence  down  the  road  to  its 
connection  with  the  traveled  way  a  few  rods 
lielow  the  fence.  This  evidence  was  likewise 
rejected.  Again'  the  appellant  ottered  to 
prove  br  the  same  witness  that  he  had  driv- 
en around  the  fence  subsequent  to  the  homi- 
cide with  a  team.  This  offer  of  proof  was 
likewise  rejected. 

(1)  The  appellant's  counsel  argue  the  ad- 
miMiblUty  of  this  evidence  on  several 
xronnds.  It  Is  ctmtended,  first,  that  it  was 
admlaslble  for  the  purpose  of  contradicting 
the  state's  witness  Nettle  Sutton;  and,  sec- 
ond, tliat  it  was  admissible  as  bearing  upon 
the  state  of  mind  of  tlie  appellant  at  the  time 


she  committed  the  homicide.  It  is  argued, 
also,  that  the  evidence  on  the  part  of  the 
state  tended  to  show  that  the  blocking  of 
this  road  shut  the  Suttons  off  from  their 
home,  and  served  no  useful  purpose  other- 
wise, thus  putting  the  appellant  in  a  bad 
light  morally  before  the  jury,  while,  if  she 
had  been  permitted  to  show  that  such  was 
not  tbe  fact,  the  effect  of  the  state's  proof 
would  have  been  mollified,  and  possibly  in- 
duced the  Jury  to  render  a  verdict  for  a  less- 
er degree  of  crime  than  the  verdict  they  did 
render,  or  possibly  induced  them  to  consid- 
er with  more  favor  the  appellant's  testimony 
as  to  the  transactions  immediately  preceding 
the  death  of  tbe  Sutton  boy  than  they  ap- 
parently gave  to  it.  But  we  think  none  of 
these  reasons  require  the  admissions  of  the 
rejected  evidence.  If  it  were  material  to 
contradict  the  witness  Nettle  Sutton  on  the 
matter  mentioned,  it  will  be  noticed  tliat 
tbe  proof  offered  do  not  have  that  tenden- 
cy. In  the  first  place,  tbe  record  makes  it 
plain  that  the  witness  was  referring  to  trav- 
eled ways,  not  the  possibility  of  driving  a 
team  through  the  timber  and  over  the  under- 
brush between  the  points  mentioned.  Again, 
to  go  over  the  route  de8cril)ed  would  not 
avoid  the  use  of  the  fenced  way  entirely. 
It  would  simply  have  enabled  the  one  pur- 
suing It  to  pass  aroond  the  fence,  thus  avoid- 
ing the  use  of  the  road  for  a  few  rods  only; 
and  to  show  this  fact  does  not  contradict  in 
any  material  degree  the  statement  that  the 
fenced  road  is  the  only  road  between  the 
points  the  witness  testified  concerning.  Bvi- 
dence  contradicting  the  statement  of  an  op- 
posing witness  to  be  admissible  on  that 
ground  alone  must  relate  to  some  material 
matter.  It  must  relate  to  the  substance  of 
the  evidence,  not  to  its  mere  technical  ac- 
curacy. 

[2]  Nor  does  tbe  second  ground  stated  re- 
quire tbe  admission  of  the  evidence.  It 
must  not  be  forgotten  that  tbe  appellant  was 
not  representing  any  right  of  her  own  by 
her  presence  at  the  time  of  the  homicida 
She  was  there  solely  as  an  assistant  to  ber 
mother,  and  her  mother  makes  it  plain  in 
her  own  testimony  given  on  behalf  of  the 
daughter  that  her  purpose  was  to  close  the 
road  to  the  Suttons  for  its  entire  way  through 
the  land,  not  merely  that  portion  across 
which  the  fence  was  stretched.  If  there 
were  other  ways,  tbe  Suttons  were  equally 
forbidden  to  travel  them.  This  is  further 
evidenced  by  the  fact  that  the  mother,  In 
the  presence  of  the  appellant,  threw  brush 
in  the  logging  road  over  which  it  was  pro- 
posed to  show  a  wagon  could  have  been 
driven.  The  only  possible  purpose  the  tes- 
timony could  serve  was  to  show  that  the 
Suttons  had  Incensed  the  mother  by  insist- 
ing on  this  particular  way  out  when  there 
were  other  ways  at  their  disposal.  But  the 
foundation  of  this  contention  falls  when  it 
Is  shown  that  tbe  mother  herself  intended 
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to  forbid  trespassing  npon  the  land  In  any 
manner. 

[3]  The  third  branch  of  the  contention  Is 
untenable  on  like  grounds.  Mrs.  Beebe  her- 
self, as  we  say,  made  it  plain  that  she  in- 
tended by  the  fence  and  her  protests  to  both 
the  elder  and  younger  Sutton  to  forbid  tbeih 
the  use  of  the  entire  way,  and  the  Jury 
could  not  have  Inferred  from  the  mere  fact 
that  she  had  left  it  possible  for  a  wagon 
to  be  driven  over  the  land  that  she  did  n'ot 
Intend  to  cut  them  off  entirely.  Moreover, 
the  state  admitted  on  the  trial,  and  the  court 
charged  the  Jury,  that  Mrs.  Beebe  acted 
wholly  within  her  rights  when  she  fenced 
the  way  in  question.  The  Jury  were  also 
charged  that  the  person  killed  and  the  other 
members  of  the  Sutton  famUy  were  unlaw- 
fully trespassing  on  her  proi)erty  at  the  time 
of  the  homicide,  and  that  the  destruction  of 
the  fence  was  an  unlawful  act  which  Mrs. 
Beebe,  and  through  her  the  appellant,  had 
the  right  to  resist  to  any  degree  short  of 
taking  human  life,  or  the  Infliction  of  dan- 
gerous bodily  harm.  No  additional  light  on 
the  tragedy  would  have  been  thrown  by  the 
admission  of  the  rejected  evidence,  and  we 
find  no  reversible  error  In  the  court's  ruling. 

[41  The  appellant  further  offered  to  show 
by  the  husband  of  the  appellant  that  he,  as 
the  representative  of  Mrs.  Beebe,  some  time 
prior  to  the  homicide,  had  visited  the  But- 
tons, and  told  them  that  a  certain  gate  in 
a  fence  extending  across  the  road  different 
from  the  one  In  question  bad  been  locked, 
that  the  key  was  with  Mrs.  Beebe,  and  that 
any  time  that  they  wished  to  pass  through 
the  gate  they  could  get  the  key  by  calling  at 
Mrs.  Beebe's  house  and  asking  for  it;  that 
James  E.  Sutton,  the  person  killed,  stated 
that  he  would  not  go  for  the  key,  but  would 
go  through  the  gate  In  the  morning;  that 
subsequently  the  gate  was  found  open  and 
partially  demolished,  "but  It  is  not  pretend- 
ed that  we  can  prove  by  this  witness  that 
It  was  demolished  or  opened  by  any  one  of 
the  Sutton  family."  These  proofs  were  re- 
jected we  think  properly.  Such  evidence,  if 
admissible  at  all,  could  only  be  for  the  pur- 
pose of  showing  the  state  of  mind  of  the 
accused  at  the  time  of  the  homicide.  But 
the  mind  of  the  appellant  could  not  be  af- 
fected by  the  fact  offered  -to  be  shown  unless 
the  fact  was  known  to  her.  There  can  be 
no  presumption  that  It  was  so  known.  As 
we  have  said,  the  land  was  the  proiierty  of 
Mrs.  Beebe,  not  that  of  the  appellant,  and  It 
is  not  shown  nor  offered  to  be  shown  that 
the  appellant  took  up  her  mother's  quarrel 
earlier  than  three  or  four  hours  before  the 
homicide  was  committed.  The  same  answer 
can  be  made  to  the  offer  to  show  that  Mrs. 
Beebe  had  offered  to  the  elder  Sutton  a 
right  of  way  across  her  land  by  another 
route  on  which  a  road  could  be  constructed 
without  great  difficulty  and  on  reasonable 
grades.  It.  could  not  have  any  bearing  upon 
the  appellant's  condition  of  mind,  because  It 


was  not  shown,  nor  oITered  to  tc  s"»:own,  t'uit 
she  knew  the  fact. 

[5]  The  appellant  offered  to  show  that  at 
various  times  prior  to  August  10,  1910,  the 
appellant  had  expressed  to  her  husband  fear 
of  certain  members  of  the  Sutton  family, 
particularly  James  H.  Sutton  and  James  E. 
Sutton;  that  she  was  afraid  they  would  do 
her  bodily  Injury,  particularly  in  the  night- 
time, and  was  afraid  they  would  do  bodily 
injury  to  the  witness,  her  husband.  The 
statements  and  declarations  of  the  accused 
in  his  own  favor,  unless  they  are  a  part  of 
the  res  gestte,  or  unless  made  evidence  by 
the  prosecution  in  producing  conversations 
In  which  they  are  contained,  are  inadmis- 
sible as  evidence  on  the  part  of  the  accused 
on  his  trial  for  an  offense  to  which  they  re- 
late. Such  statements  and  declarations  are 
excluded,  "not  because  they  might  never  con- 
tribute to  the  ascertainment  of  the  truth, 
but  because.  If  received,  they  would  most 
commonly  consist  of  falsehoods,  fabricated 
for  the  occasion,  and  w^ould  mislead  oftener 
than  they  would  enlighten.  12  Cyc.  42(1; 
State  v.  Gates,  28  Wash.  689,  69  Pac.  385. 

The  court,  among  others,  gave  the  Jury 
the  following  Instructions: 

"I  now  direct  your  attention  to  the  crime 
of  manslaughter,  which  is  Included  with- 
in the  crimes  charged  In  the  Information; 
and  I  instruct  you  as  a  matter  of  law  that 
if  you  are  satisfied  beyond  a  reasonable 
doubt  from  the  evidence  that  the  defend- 
ant, Delia  Totten,  did  shoot  and  kill  the  de- 
ceased, James  K.  Sutton,  In  the  manner  al- 
leged In  the  information.  In  this  county  and 
state,  and  further  find  that  such  killing  was 
not  puiposely  done,  and  was  not  done  uv- 
on  deliberation  and  with  a  premeditated  de- 
sign to  effect  the  death  of  deceased,  but  was 
done  by  the  defendant  without  any  design 
to  effect  bis  death,  and  that  it  was  done  ei- 
ther voluntarily  upon  sudden  beat,  or  iuvol- 
untarily  but  In  the  commission  of  some  un- 
lawful act,  and  are  satisfied  beyond  a  rea- 
sonable doubt  that  it  was  not  In  self-de- 
fense, then  your  verdict  should  be  that  the 
defendant  is  guilty  of  manslaughter.  In  or- 
der to  reduce  voluntary  homicide  to  the 
grade  or  degree  of  manslaughter,  it  Is  nec- 
essary, not  only  that  adequate  cause  exist  to 
produce  a  degree  of  anger,  rage,  and  sudden 
resentment  or  terror  sufilclent  to  render  the 
mind  incapable  of  cool  reflection,  but  also 
that  such  a  state  of  mind  did  actually  exist 
at  the  time  of  the  commission  of  the  of- 
fense." 

"The  court  Instructs  you  as  a  matter  of 
law  that  If  a  homicide— that  is,  the  kill- 
ing of  one  human  being  by  another — is  prov- 
en beyond  a  reasonable  doubt,  as  explained 
to  you,  the  presumption  of  the  law  is  that 
It  Is  murder  in  the  second  degree;  and,  if 
the  state  would  elevate  It  to  that  of  murder 
in  the  first  degree,  it  must  establish  all  the 
statutory  characteristics  of  murder  In  .  the 
'first  degree  from  the  evidence  and  beyond  a 
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reasonable  donbt;  tbat.  on  tbe  other  hand, 
if  tbe  defendant  would  reduce  It  to  man- 
slauKbter,  or  justify  It,  tbe  burden  Is  upon 
the  defendant  so  to  do.  This  burden  on  the 
defendant  is  sustained,  if,  from  all  the  evi- 
dence In  the  ease,  or  want  of  evidence  in 
the  case,  you  entertain  a  reasonable  doubt 
as  to  the  defendant's  guilt." 

"You  are  further  instructed  that  the  law 
presumes  the  innocence  of  a  person  accused 
of  crime,  and  this  presumption  is  not  a 
matter  of  form  merely,  which  the  jury  may 
disregard  at  pleasure,  but  is  a  part  of  the 
law  of  the  land  and  is  a  right  guaranteed 
by  that  law  to  every  person  accused  of 
crime.  This  presumption  of  innocence  con- 
tinues with  the  defendant  throughout  all  the 
stages  of  the  trial,  and  until  tbe  case  has 
been  finally  submitted  to  the  lury,  and  the 
jury  l>as  found  tbat  this  presumption  has 
lieen  overcome  by  the  evidence  of  the  prose- 
cution in  the  case  beyond  a  reasonable  doubt 
as  to  each  and  every  material  fact." 

[II  It  is  objected  to  the  first  instruction 
tbat  it  is  confusing,  inasmuch  as  it  does 
not  sufficiently  distinguish  manslaughter 
from  murder  in  the  second  degree;  the  pre- 
oiiie  contention  being  that  the  terms  "volun- 
tarily" and  "Involuntarily"  as  used  in  the 
instruction  were  capable  of  a  varied  mean- 
ing. But  we  think  the  instruction  free  from 
fault  in  this  regard.  The  statute,  it  will  be 
remembered,  defines  manslaughter  by  words 
of  exclusion  rather  than  by  words  of  in- 
clusion. It  first  prescribes  that  homicides 
committed  in  certain  ways  shall  constitute 
murder  in  the  first  degree,  next  that  homi- 
cides committed  in  certain  other  ways  shall 
constitute  murder  in  the  second  degree,  and 
then  prescribes  that  all  homicides  committed 
In  ways  other  than  there  specified,  not  being 
excusable  or  justifiable,  shall  be  maualaugh- 
ter.  The  court  was  therefore  compelled  to 
resort  to  a  somewhat  circuitous  method  of 
luaking  clear  to  the  jury  the  acts  constitut- 
ing manslaughter,  and  in  doing  so  we  do 
not  think  he  misused  the  particular  terms 
complained  of,  or  that  such  terms  are  not 
In  such  common  use  as  to  be  readily  under- 
8tix)d  by  jurors  without  further  definition. 

[7]  The  second  Instruction  Is  objected  tf 
"because,"  to  use  tbe  words  of  counsel,  "its 
effect  is  to  tell  the  jury  that  before  tbe  bur- 
den of  reducing  the  homicide  to  manslaugh- 
ter is  sustained  by  the  defendant  the  jury 
must  entertain  a  reasonable  doubt  of  the 
defendant's  guilt."  But  an  instruction  in 
tills  form  was  approved  by  us  in  State  v. 
Melvem,  .32  Wash.  7,  72  Pac.  489,  where  it 
was  said:  "A  substantially  similar  instruc- 
tion was  considered  and  sustained  by  this 
't>nrt  in  State  v.  Payne,  10  Wash.  545,  39 
Pae.  157,  on  the  authority  of  State  v.  Cain, 
•20  W.  Va.  679,  709;  Hill  v.  Commonwealth, 
43  Va.  504,  and  other  cases  cited  In  the 
npinlon.  and  2  Thompson  on  Trials,  §  2208. 


This  instruction  \s  an  exact  copy  of  the  form 
of  an  Instruction  given  by  Thompson  in  the 
section  of  his  work  on  trials  above  noted; 
and  the  learned  author,  in  a  footnote  to  said 
section,  says  that:  'The  principle  embodied 
In  the  above  iustruction  Is  believed  to  be 
universally  acknowledged.' "  The  precise  ob- 
jection now  urged  against  the  instruction 
was  not  made  in  the  case  cited,  but  we  think 
the  instruction  without  error  nevertheless. 
The  natural  and  obvious  meaning  of  the 
language  used  is  directly  contrary  to  the 
interpretation  put  upon  it  by  the  appellant, 
and  we  think  the  jury  could  not  have  mis- 
understood the  instruction. 

To  the  third  Instruction  counsel  made  the 
following  criticism:  "The  error  in  this  in- 
struction Is  that  it  virtually  Instructs  the 
jury  that  the  presumption  of  innocence  could 
be  overcome  if  they  believed  the  evidence  of 
the  prosecution  in  the  case  and  excludes 
them  from  inquiring  into  the  question  as  to 
how  far  the  testimony  on  the  part  of  the 
prosecution  was  modified  or  neutralized  by 
that  produced  by  the  defendant,  or  what  in- 
ference should  be  drawn  from  any  of  It." 

m  We  think  the  criticism  unjust.  It  Is 
true  the  instruction  does  not  contain  th« 
modification  suggested  by  counsel,  but  it  is 
not  practicable  for  the  court  to  Incorporate 
in  each  paragraph  the  exceptions  and  modi- 
fications of  tbe  general  rules  there  announce 
ed.  It  Is  eufflclent  if  the  charge  as  a  whole 
contains  these  modlflcations.  Elsewhere  in 
Its  charge  In  this  Instance  the  court  made  it 
clear  to  the  jury  that  the  whole  of  the  tes- 
timony bearing  upon  any  particular  fact 
must  be  considered  by  them  in  arriving  at 
a  conclusion  as  to  such  fact. 

There  is  no  substantial  error  in  the  rec- 
ord, and  the  judgment  will  stand  affirmed. 

MOUNT,  PARKBB,  and  GOSB,  JJ.,  con- 
cur. 


STRTINZ  et  nx.  v.  SPOKANE  COUNTY. 

(Supreme  Court  of  Washington.     Feb.  16, 
1912.) 

1.  Highways     ($     23*)  —  Establishment  — 
Powers  of  County  Commissioners. 

Laws  1909,  c.  47.  §  4  (Rem.  &  Bal.  Code, 
§9368),  providing  that  the  township  super- 
visors shall  have  charge  of  all  highways  and 
bridgoB,  but  that  nothing  shall  be  construed  as 
prohibiting  aD,v  county  from  building  such 
bridges  and  highways  as  the  county  may  be  in- 
terpsted  in.  or  of  so  great  a  cost  that  a  sin- 
gle township  could  not  undertake  their  con- 
struction, does  not  prohibit  county  commis- 
slonerB  from  constructing  a  road  wholly  within 
the  township;  and,  the  county  commissioners 
being  without  power  to  enforce  any  burden  for 
the  road  in  the  township,  the  establishment  of 
the  road  cannot  be  objected  to  on  the  ground 
that  it  will  impose  a  local  burden  upon  the 
township. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  |i  31-34.  36;   Dec.  Dig.  §  23.*] 
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2.  HioHWATS   (I  58*)— JEJ8TABL1SHMENT— Ap- 
peal. 

Where  the  county  commissioners  seek  to 
lay  out  a  road  over  private  lands,  the  land- 
owner cannot  object  to  the  amount  tendered 
him  for  the  way,  for  the  decision  of  the  com- 
missioners is  not  final,  under  Rem.  &  Bal. 
Code,  «  5C34,  5635,  but  is  merely  to  fix  the 
amount  of  the  tender,  and  a  landowner  may 
decline  a  tender  and  compel  the  commission- 
ers to  resort  to  condemnation  proceedings; 
and  so,  on  appeal  from  the  determination  of 
the  commissioners,  evidence  of  the  amount  of 
the  tender  was  properly  excluded. 

[Ed.  Note, — For  other  cases,  see  Highways, 
Cent.  Dig.  {  179;   Dec.  Dig.  {  68.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  J.  D.  Hlnkle,  Judge. 

Proceeding  by  the  Commissioners  of  Spo- 
kane County  to  establish  a  road.  From  the 
decision  of  the  Commissioners  establifihing  the 
road,  Wenzel  Struuz  and  wife  appeal  to  the 
superior  court,  and  from  a  judgment  for  the 
Commissioners,  tbey  again  appeal.    Affirmed. 

Belt  &  Powell,  for  appellants.  John  L. 
Wiley  and  O.  J.  Saville,  for  respondent. 

^  PARKER,  J.  The  county  commissioners 
of  Spokane  county  established  a  county  road 
across  lend  belonging  to  Wenzel  Strunz  and 
wife,  under  proceedings  had  in  pursuance  of 
the  law  relating  to  the  laying  out  and  open- 
ing of  county  roads,  as  found  la  sections 
6623  to  5656,  inclusive.  Rem.  &  Bal.  Code. 
From  the  decision  of  the  county  commission- 
ers so  establishing  the  road,  Strunz  and 
wife  appealed  to  the  superior  court  for  Spo- 
kane county,  and,  the  decision  of  that  court 
being  adverse  to  them,  tbey  have  appealed 
therefrom  to  this  court 

In  October,  1908,  certain  citizens  of  Spo- 
kane county  petitioned  the  county  commis- 
sioners of  that  county  to  establish  a  coun- 
ty road,  to  be  known  as  the  "Starr  Road,"  a 
portion  of  which  road,  when  established, 
would  pass  over  and  occupy  land  belonging 
to  api)ellants.  The  proposed  road  lies  wnolly 
within  the  boundaries  of  Newman  township, 
as  organized  and  existing  under  the  laws  of 
the  state.  Thereafter,  and  prior  to  March 
3, 1909,  a  considerable  portion  of  the  right  of 
way  for  the  road  was  secured  by  the  county 
commissioners  by  donation  and  otherwise, 
and  there  was  also  pledged  by  subscription  a 
considerable  amount  of  money  and  work  to 
aid  In  the  construction  of  the  road.  On 
March  3,  1909,  there  bad  been  enacted  and 
that  day  approved  by  the  Governor  certain 
amendments  to  the  township  government  law, 
one  of  which  enlarged  the  powers  and  duties 
of  township  supervisors,  relative  to  the  es- 
tablishment of  highways,  as  follows:  "The 
8Ui>er visors  shall  have  charge  of  such  af- 
fairs of  the  town  as  are  not  by  law  commit- 
ted to  other  town  officers;  and  they  shall 
have  power  to  draw  orders  on  the  town 
treasurer  for  the  disbursement  of  such  sums 
as  may  be  ne<!essary  for  the  purpose  of  de- 


fraying tbe  incidental  expenses  of  the  town, 
and  for  all  moneys  raised  by  tbe  town  to  be 
disbursed  for  any  other  purpose.  Tbey  sball 
have  charge  of  all  highways  and  bridges  In 
their  re8i)ective  townships,  and  tbe  care  and 
supervision  thereof ;  and  sball  have  power  to 
divide  their  respective  townships  Into  road 
districts  and  to  apiMlnt  one  resident  elector 
of  each  road  district  as  overseer  thereof  for 
the  first  year  of  township  organization;  to 
establish  new  highways  and  bridges,  and  to 
vacate  or  alter  highways  and  bridges  wholly 
within  tbe  township:  Provided,  nothing  in 
this  title  contained  shall  be  construed  as 
prohibiting  any  county  from  or  denying  to 
any  county  the  power  to  build,  repair,  alter 
and  maintain  at  the  county's  expense  such 
highways  and  bridges  as  tbe  county  general- 
ly is  interested  in,  or  such  as  may  be  of  so 
large  costs  that  a  single  township  could  not 
undertake  the  construction  of,  or  such  as  are 
located  In  sparsely  settled  townships  as  are 
unable  to  construct  the  same.''  Rem.  &  Bal. 
Code,  §  9368;  Laws  of  1909,  p.  76,  i  4.  But 
for  these  powers  conferred  upon  township 
supervisors,  there  would  be  no  question  of 
tbe  power  and  jurisdiction  of  tbe  county 
commissioners  to  establish  this  road.  The 
matter  appears  to  have  been  pending  before 
the  county  commissioners  and  continued 
from  time  to  time,  both  prior  to  and  after 
the  going  into  effect  of  this  law  of  1909. 
The  formal  notice  of  the  bearing  upon  the 
petition  for  the  establishment  of  tbe  road  be- 
fore the  county  commissioners,  as  provided 
by  section  5633,  Rem.  &  Bal.  Code,  seems  not 
to  have  been  given  until  after  the  going  into 
effect  of  the  1909  law.  That  notice  baring 
been  duly  given,  in  pursuance  thereof,  the 
county  commissioners,  on  September  7,  1909, 
heard  and  determined  tbe  question  of  the 
establishment  of  tbe  road ;  appellants  being 
present  and  participating  in  that  hearing, 
when  the  commissioners  rendered  and  record- 
ed their  decision  finally  establishing  the 
road,  over  tbe  objections  of  the  appellants. 
Tbe  commissioners  awarded  to  apipellants 
$150  damages  for  tbe  right  of  way  for  tbe 
road  across  their  land,  and  caused  that  sum 
to  be  tendered  to  them,  which  they  declined 
to  accept.  From  this  disposition  of  tbe  mat- 
ter, appellants  gave  notice  of  their  appeal  to 
the  superior  court  for  Spokane  county,  and,' 
upon  tbe  decision  of  that  court  being  ren- 
dered adverse  to  them,  they  apt>ealed  to  this 
court 

[1]  It  is  first  contended  that  the  superior 
court  erroneously  affirmed  the  action  of  the 
county  commissioners,  because  they  did  not 
have  jurisdiction  to  establish  a  road  of  this 
nature  after  the  passage  of  tbe  law  of  1909. 
The  argument  being  that,  by  tbe  terms  of 
that  law,  tbe  establlsbnient  of  such  a  road 
became  a  matter  exclusively  within  the  Ju- 
risdiction  of  tbe  supervisors  of  the   town- 
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ship.  We  are  not  able  to  agree  with  this 
contention.  While  the  law  of  1909  seems  to 
enlarge  the  powers  of  township  superTlsors 
relative  to  establishing  highways,  Its  proviso, 
we  think,  clearly  shows  that  the  powers  of 
the  county  commissioners,  relative  to  estab- 
lishing county  highways  wholly  within  town- 
ships. Is  not  lessened  thereby. 

Some  contention  Is  made  that  to  permit 
the  county  commissioners  to  establish  this 
road  Is  to  allow  them  to  Interfere  with  mat- 
ters of  local  concern  belonging  to  the  town- 
ship and  its  people,  and  will  result  in  bur- 
dening the  township  against  the  will  of  its 
people.  We  are  not  able  to  see  how  the  acts 
of  the  county  commissioners  In  this  regard 
can  result  In  forcing  the  township  to  assume 
any  burden  that  it  does  not  desire  to  assume. 
We  are  not  advised  of  any  law  that  assumes 
to  give  to  the  county  commissioners  power  to 
compel  the  township  to  pay  any  money,  ei- 
ther towards  the  establishment,  construction, 
or  maintenance  of  this  road  against  its  will. 
Counsel  for  appellant  call  our  attention  to  a 
minute  made  in  the  record  of  the  county 
commissioners  on  July  9,  1909,  as  follows: 
"Mr.  West  and  Mr.  Taylor  apiteared  in  re- 
gard to  the  Strunz  road ;  the  board  declared 
It  was  up  to  the  township  officers  to  take 
charge  of  It."  This,  it  is  argued,  indicates 
tliat  the  county  commissioners  expect  the 
township  to  aid  in  maintaining  the  road.  But 
this,  to  our  minds,  does  not  even  constitute  a 
threat  on  the  part  of  the  county  commission- 
ers to  burden  the  township  against  its  will. 
We  are  quite  unable  to  understand  bow  It 
could  in  the  least  menace  the  rights  of  the 
township  or  its  people,  whatever  thought  the 
commissioners  intended  to  express  thereby. 
It  will  be  noticed  that  this  occurred  long  be- 
fore the  matter  was  disposed  of,  and  It  might 
well  be  argued  that  it  only  had  reference  to 
the  township  officers  doing  something  to- 
wards assisting  the  county  to  bring  about 
the  establishment  of  the  road.  It  seems  to 
ns  that,  from  the  very  fact  that  the  county 
commissioners  are  assuming  to  establish  this 
road,  we  must  assume  that  it  is  to  t)ecome 
such  a  road  as  It  is  contemplated  by  the  pro- 
viso 1909,  above  quoted.  Is  within  their  Juris- 
diction to  establish.  As  long  as  the  town- 
ship Is  not  forced  against  Its  will  to  aid  with 
Its  funds  in  the  establishment,  construction, 
or  maintenance  of  the  road,  neither  It,  nor 
any  of  its  citizens  in  Its  behalf,  can  complain 
of  the  county's  efforts  to  establish  it  We 
are  of  the  opinion  that  the  county  comnils- 
Bloners  had  Jurisdiction  of  the  matter,  and 
tliat  the  learned  superior  court  was  not  In 
error  in  so  holding. 

[2]  At  the  hearing  before  the  superior 
court,  appellants  sought  to  Introduce  evi- 
dence for  the  purpose  of  showing  the  Inade- 
quacy of  the  award  made  to  them  by  the 
county  commissioners,  which  evidence  the 
court   declined   to  receive.     This  is  claimed 


to  be  error.  There  might  be  some  reason  In 
such  contention.  If  the  commissioners'  deci- 
sion as  to  the  amount  of  their  award  to  ap- 
pellants as  damages  for  the  county  acquiring 
the  right  of  way  over  their  land  was  a  final 
decision  upon  that  question;  but  a  very  cas- 
ual reading  of  sections  5634  and  6635,  Rem. 
&  Bal.  Code,  will  show  that  such  determina- 
tion is  only  for  the  purpose  of  fixing  an 
amoimt  which  the  commissioners  decide  to 
tender  to  appellants.  Appellants  may  accept 
it  or  decline  it,  as  they  choose.  They  can- 
not complain  because  the  tender  is  less  than 
they  deem  adequate  compensation  for  their 
land.  If  they  reject  it,  then  condemnation 
proceedings  are  to  follow  against  them;  and 
until  their  land  is  acquired  by  condemna- 
tion, in  a  proceeding  instituted  for  that  pur- 
pose in  the  superior  court,  it  cannot  be  taken 
from  them.  We  think  the  learned  trial  court 
was  not  in  error  In  rejecting  evidence  upon 
that  question. 
The  Judgment  Is  affirmed. 

DUNBAR,  C.  J.,  and  MOUNT  and  FUL- 
LEBTON,  JJ.,  concur. 


SMITH  T.  HOPPER  et  aL 

(Supreme  Court  of  Wastiingtoii.     Feb.  15, 
1912.) 

1.  Mechanics'  Liens  (|  53*)  —  Ijcpued 
Waiver— Reliance  on  Cbeoitob  of  Con- 

TBACTOR. 

That  a  subcontractor  relies  upon  the  credit 
of  the  employer  does  not  necessarily  imply  that 
he  waives  hi*  right  to  the  statutory  mechanic's 
lien. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  i{  57-59;   Dec,  Dig.  {  63.*] 

2.  Mechanics'  Liens  (S  209*)  —  Riqht  to 
Lien— Accottnt. 

That  a  subcontractor  for  painting  did  not 
keep  an  accurate  book  account  of  the  paint 
which  be  brought  from  another  job,  or  the  fact 
that  he  brought  a  part  of  it  from  gome  other 
job,  did  not  affect  his  right  to  a  lien,  where  he 
furnished  his  own  paint,  and  was  able  to  testify 
to  the  amount  he  furnished  and  used, 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Dec.  Dig.  i  209.*] 

3.  Contracts  ($  232*)  —  Perfobmance  of 
Work  —  Modification  of  Orioinal  Con- 
tract. 

Under  the  specifications  in  a  contract  for 
the  construction  of  a  bouse,  that  the  architect 
was  to  have  full  power  to  order  any  alteration 
in  either  the  plans  or  specifications  during  the 
progress  of  work,  without  in  any  way  interfer- 
mg  with  or  lessening  the  agreement  made 
thereupon,  painters  of  the  interior  of  the  house 
could  not  be  required  to  put  on  an  entirely  dif- 
ferent finish,  since  the  provision  related  to 
changes  which  did  not  materially  affect  the 
agreement. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |§  1071-1097;   Dec.  Dig.  |  232.*] 

4.  Work  and  Labor  (J  28* )— Part  Perforu- 
ancb  of  Contract— Evidence— Value  of 
WOBK  Done. 

Evidence  held  to  sustain  a  finding  to  the 
effect  that  plaintiff  was  entitled  to  recover  the 
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reasonable   value   of  work   done  by   him   after 
prevention  of  performance  by  defendants'  act. 
IBd.  Note. — For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  g  55;  Dec.  Dig.  f  28.*] 

Department  2.  Appeal  f roiu  Superior  Court, 
King  County;  Boyd  J.  Tallman,  Judge. 

Action  to  enforce  a  mechanic's  lien  by  Les- 
lie Smith  against  Clarence  lIopi)er  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
appeal.    Affirmed. 

Alderson  &  Murphine,  for  appellants. 
Mitchell  &  Lawrence,  for  respondent 

MOUNT,  J.  Plaintiff  brought  this  action 
to  foreclose  a  mechanic's  lien.  The  trial 
court  entered  a  Judgment  in  his  favor  for 
$75,  with  Interest  and  costs,  and  ordered  a 
sale  of  the  liened  property  to  satisfy  the 
Judgment.     The  defendants   have   appealed. 

[1, 2]  It  appears  that  the  defendants  Wiley 
and  Leiendecker  had  a  contract  for  the  con- 
struction of  a  dwelling  house  for  the  de- 
fendants Hopper  and  wife.  These  con- 
tractors sublet  the  painting  of  the  house  to 
the  plaintiff  for  $230.  Plaintiff  did  a  part 
of  the  work,  but  did'  not  complete  the  same, 
because  the  character  thereof  was  changed 
after  he  had  begun  work,  and  because,  he 
alleges,  no  agreement  was  made  as  to  the 
value  of  the  extra  work,  and,  further,  be- 
cause, he  alleges,  he  was  directed  by  the  con- 
tractors to  quit.  Appellants  argue  that  the 
cause  should  have  been  dismissed,  because 
the  plaintiff  testified  that  when  be  took  the 
contract  to  do  the  painting  he  relied  solely 
upon  the  credit  of  Mr.  Wiley,  whom  he  knew, 
and  also  because  he  carried  paint  from  an- 
other Job  to  this  one.  and  kept  no  account  of 
such  paint.  The  plaintiff  did  testify  as  stat- 
ejl;  but  it  Is  clear  from  his  whole  evidence 
that  he  did  not  Intend  to  waive  bis  right 
to  a-  lien  in  case  he  was  not  paid  for  his 
Work.  What  he  meant  was  that  he  knew  the 
contractors,  and  knew  they  were  good  for  his 
l>ay,  and  that  be  relied  upon  that  fact  when 
he  entered  Into  the  contract.  Ills  testimony 
was  that  he  did  not  Intend  to  waive  his  lien, 
even  though  he  thought  they  were  good.  A 
workman  usually  regards  is  employer  as 
good  for  his  pay,  and  enters  into  employment 
with  the  Idea  that  the  employer  will  pay 
when  the  payment  becomes  due,  and  relies 
upon  that  fact.  But  the  mere  fact  that  he 
so  relies  does  not  necessarily  imply  or  prove 
that  he  thereby  waives  his  right  to  the  stat- 
utory lien  which  may  finally  become  neces- 
sary, in  order  to  enforce  bis  rights.  In 
Heald  v.  Ilodder,  5  Wash.  677,  32  Pac.  728. 
the  court  found  that  the  work  was  done  with 
no  intention  to  claim  a  lieu.  Such  is  not  the 
fact  in  this  case.  The  fact  that  the  plaintiff 
did  not  keep  an  accurate  book  account  of  the 
paint  which  he  took  from  one  job  to  another 
Is  of  no  especial  importance,  when  he  is 
able  to  state  the  amount  and  value  of  the 


materials  used  in  the  particular  building 
against  which  the  Hen  Is  sought.  In  this 
case,  the  plaintiff  furnfshed  his  own  paints, 
and  was  able  to  testify  to  the  amount  he  fur- 
nished and  used  on  this  particular  building. 
The  fact  that  he  brought  a  part  of  it  from 
some  other  Job,  or  from  the  store  where  he 
bad  purchased  it,  was  therefore  entirely  im- 
material. 

[3,  ♦]  Appellants  next  argue  that  the  trial 
court  should  have  found  upon  the  evidence 
that  plaintiff  ref u.sed  to  perform  his  contract, 
and  therefore  was  not  entitled  to  recover. 
The  evidence  Is  very  conflicting  upon  this 
question.  The  plaintiff  testified  that,  after 
be  began  work,  a  material  change  was  made 
by  the  architect  in  the  character  of  the  in- 
side finish,  and  no  agreement  was  made  as  to 
the  value  of  the  work ;  that  the  contractors, 
Wiley  and  Leiendecker,  bad  trouble  with  the 
architect,  and  directed  the  plaintiff  to  do  no 
more  work;  and  that  he  obeyed  this  direc- 
tion. The  defendants  denied  that  they  di- 
rected plaintiff  to  cease  work.  It  Is  ap- 
parently conceded  that  a  material  change 
was  made  in  the  work,  and  tliat  plaintiff  did 
not  agree  to  the  price  offere<l  for  the  change. 
But  it  is  argued  tliat  the  plaintiff  was  re- 
(pilred  to  perform  the  work,  as  cbangeil,  be- 
cau.se  of  a  provision  in  the  siieclHcations, 
which  reads  as  follows:  "The  architect  Is  to 
have  full  power  to  order  in  writing  on  be- 
half of  the  owner  any  alteration  in  either 
I)lans  or  specifications  during  the  progress  of 
the  work  without  In  any  way  Interfering 
with  or  ies-sentng  the  agreement  made  upon 
the  plans  and  si^edficatlons."  This  provi- 
sion, of  course,  does  not  mean  that  an  en- 
tirely different  building  may  be  required,  or, 
as  applied  to  this  particular  painting  con- 
tract, that  an  entirely  different  finish  should 
be  put  by  the  painters  upon  the  Interior  of 
the  building.  It  means  immaterial  changes 
which  do  not  materially  affect  the  agreement. 
It  is  conceded  that  a  change  was  made  In 
the  character  of  the  finish  required.  The  ar- 
chitect re<iuested  the  plaintiff  to  enter  into  a. 
new  contract  for  the  sum  of  $25  increase 
over  his  previous  contract.  The  plaintiff  tes- 
tified that  the  change  would  have  cost  him 
$14.')  in  e.\cess  of  the  original  plan.  This 
would  be  a  material  change  in  a  $230  con- 
tract, and  one  which  would  not  be  authorized 
by  the  provision  quoted.  In  view  of  this 
fact,  and  in  view  of  the  conflict  of  the  evi- 
dence uiK)n  the  question  whether  the  plaintiff 
was  directed  to  quit  his  work,  and  therefore 
treat  it  as  rescinded,  as  in  Cochran  v.  Toho, 
34  Wash.  2:58.  75  Pac.  815,  we  are  not  dis- 
posed to  disturb  the  Judgment  to  the  effect 
that  the  plaintiff  was  entitled  to  recover  the 
reasonable  value  of  the  work  done  by  him. 

The  judgment  is  therefore  affirmed. 

niTNBAR,  C.  J.,  and  MORRIS,  FCLLER- 
TOX,  and  ELLIS,  JJ.,  concur. 
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STATE  r.  BRIILL. 
(Supreme  Court  of  Idaho.     Feb.  2,  1912.) 

(Syttabua  hy  the  Court.) 

1.  RoBBEBT  (I  17*) —Information  — Suffi- 
ciency. 

An  information  charging  robbery,  in  that 
the  defendant  "did  then  and  there,  and  by 
means  of  said  fear  inspired  in  the  said  Efton 
Carr,  as  aforesaid,  willfully,  unlawfnlly,  and 
feloniously  take,  steal,  and  carry  away  from  the 
person  of  said  Efton  Carr,  and  against  the 
will  of  him,  the  said  Efton  Carr,  certain  per- 
sonal property  then  and  there  being  in  the  pos- 
session of  and  on  the  person  of  said  Efton 
(?arr,  to  wit,  eight  dollars  in  silver  coin,  lawful 
money  of  the  United  States  of  America,  and  of 
the  value  of  eight  dollars."  is  safficient,  and 
negatives  the  idea  that  said  silver  coin  was 
the  property  of  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Robbery, 
Cent.  Dig.  i§  16-23;   Dec.  Dig.  S  17. •] 

2.  Robbery  ({  1*) —Elkkbnts- Definition 
OF  Offense. 

Section  6590,  Rev.  Codes,  defines  the  crime 
of  robbery  as  the  felonious  taking  of  personal 
property  in  the  possession  of  another  from  his 
person  or  immediate  presence,  and  against  bis 
will,  accomplished  by  means  of  force  or  fear; 
and  the  essence  of  the  crime  of  robbery  is  the 
felonious  taking  of  personal  property  in  the 
possession  of  another  by  means  of  force  or 
fear. 

[EM.  Note.— For  other  cases,  see  Robbery, 
Cent.  Dig.  Si  1,  1.3;   Dec.  Dig.  (  1.*] 

3.  Indictment  and  Infobmation  (|  110*)— 
Sufficiency  of  Accusation —  Following 
Language  of  Statute. 

An  information  for  robbery  is  sufficient,  if 
it  charges  the  offense  in  the  words  of  Revised 
Codes,  $  6590,  defining  robbery. 

[Ed.  Note. — For  other  cases,  sec  Indictment 
and  Information,  Cent.  Dig.  K  289-291;  Dec. 
Dig.  {  110.»] 

4.  Sufficiency  of  Evidence. 

The  evidence  held  sufficient  to  justify  the 
verdict. 

5.  Sufficiency  op  Evidence— Identity  of 
Defendant. 

The  evidence  held  sufficient  to  Identify  the 
defendant  as  the  person  who  committed  the 
crime  of  robbery. 

6.  RoBBEBY  (S  24*)  —  Sufficiency  of  Evi- 
dence-Ownership of  Pbopbety. 

On  a  prosecution  for  robbery,  the  fact  that 
the  money  taken  was  in  the  possession  of  the 
prosecuting  witness  was  sufficient  evidence  of 
ownership  to  sustain  a  conviction,  where  there 
was  no  evidence  tending  to  show  it  belonged  to 
the  defendant,  and  no  claim  was  made  by  the 
defendant  that  the  property  was  his. 

[Ed.  Note. — For  other  cases,  see  Robbery, 
Cent.  Dig.  i{  32-36;   Dec.  Dig.  {  24.*] 

7.  Criminal  Law  (S  1172*) —Appeal  — Re- 
view— Habmless  Erbor. 

An  instruction  given  by  the  court,  charg- 
ing the  jury  that  it  is  not  necessary  to  allege  in 
the  information  the  ownership  of  the  money 
alleged  to  have  been  taken,  held,  under  the  evi- 
dence, not  reversible  error. 

If  the  evidence  of  the  defendant's  guilt  is 
satisfactory — that  is,  such  as  ordinarily  pro- 
duces moral  certainty  or  conviction,  beyond  a 
reasonable  doubt,  in  an  unprejudiced  mind — 
and  the  result  would  not  have  been  different, 
had  the  instruction  been  omitted,  the  cause  will 
But  be  reversed  because  of  such  erroneous  in- 
struction, where  it  appears  that  the  court  has 


correctly  instructed  the  Jury  as  to  the  law  of 
the  case  in  other  instructions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S|  3154-3163,  3169;  Dec.  Dig. 
S  1172.*] 

8.  Sufficiency  of  Instruction. 

Held,  that  the  instructions  given  by  the 
court  sufficiently  cover  the  law  of  the  case; 
and  that  it  was  not  error  to  refuse  to  give  the 
instructions  requested  by  the  defendant. 

Appeal  from  District  Court,  Ada  County: 
Fremont  Wood,  Judge. 

John  Brim  was  convicted  of  robbery,  aud 
appeals.    AfUrmed. 

Robert  R.  Wedeklnd,  for  appellant  D.  C. 
McDougall,  Atty.  Gen.,  J.  H.  Peterson  and 
O.  M.  Van  Duyn,  Assts.  Atty.  Oen.,  and  Chas. 
P.  McCarthy,  Pros.  Atty.,  for  the  State. 

SULLIVAN,  J.  The  defendant  was  charg- 
ed with  aud  convicted  of  the  crime  of  rob- 
bery and  sentenced  to  imprisonment  In  the 
penitentiary  for  a  term  of  not  less  than  fire 
years  nor  more  than  eight  years.  A  motion 
for  a  new  trial  was  denied,  and  the  appeal 
Ls  from  the  Judgment,  and  from  the  oraer 
denying  the  new  trial. 

[1]  Numerous  errors  are  assigned,  and  the 
first  is  that  the  information  failed  to  allege 
the  ownership  of  the  property  taken.  The 
charging  part  of  the  information  Is  as  fol- 
lows: "And  the  said  John  Brill,  alias  John 
Boden,  did  then  and  there,  and  by  means 
of  said  fear  inspired  in  the  said  Kfton 
Carr,  as  aforesaid,  willfully,  unlawfully,  and 
feloniously  take,  steal,  and  carry  away  from 
the  person  of  the  said  Efton  Carr,  and 
against  the  will  of  him,  the  said  Efton  Carr, 
certain  personal  property  then  and  there  be- 
ing in  the  possession  of  and  on  the  person 
of  the  said  Efton  Carr,  to  wit,  eight  dollars 
in  silver  coin,  lawful  money  of  the  United 
States  of  America,  and  of  the  value  of  eight 
dollars."  There  Is  no  direct  allegation  in 
said  Information  as  to  who  was  the  owner  of 
said  money,  and  counsel  contends  and  argues 
that  the  information  Is  defective,  for  the  rea- 
son that  it  does  not  specify  who  was  the  own- 
er of  the  money  taken. 

[2, 3]  Section  6590,  Rev.  Codes,  defines  rob- 
bery as  follows:  "Robbery  is  the  felonious 
taking  of  personal  property  in  the  poHSesslon 
of  another,  from  his  person  or  immediate 
presence,  and  against  his  will,  accomplished 
by  means  of  force  or  fear."  The  essence  of 
that  crime  is  the  felonious  taking  of  personal 
property  in  the  possession  of  another  by 
means  of  force  or  fear.  This  court  has  held 
In  a  number  of  cases  that  an  Information  in 
substantially  the  language  of  the  statute  is 
sufficient.  People  v.  Butler,  1  Idaho,  231; 
U.  S.  V.  Mays  &  Overholt,  1  Idaho,  763; 
People  T.  O'Callaghan,  2  Idaho  (Hash.)  150,  9 
Pac.  414;  State  v.  Swensen,  13  Idaho,  1, 81  Pac. 
379.  While  the  information  is  not  In  the  ex- 
act language  of  the  statute,  the  words  used 
there  convey  the  same  idea,  and  that  is  siif- 
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fldent  nnder  the  provisions  of  section  7685, 
wlilcli  section  provides  tbat  words  nsed  In  a 
statute  to  define  a  pnbllc  offense  need  not 
be  strictly  pursued  In  tbe  indictment,  but 
otlier  words  conveying  the  same  meaning  may 
be  used.  The  crime  charged  in  said  informa- 
tion Is  clearly  and  distinctly  set  forth  in  or- 
dinary and  concise  language,  and  in  such 
manner  as  to  enable  the  defendant  to  know 
with  Jnst  what  crime  he  was  charged.  That 
being  true,  under  the  provisions  of  our  stat- 
ute, said  information  Is  sufficient.  The  words 
used  In  the  Indictment  cleatly  negative  the 
ownership  of  said  money  in  the  defendant, 
and  under'  it  the  defendant  might  have  been 
convicted  of  larceny.  The  general  rule  Is 
that  a  person  cannot  commit  the  crime  of 
robbery  by  taking  his  own  property,  unless 
the  person  robbed  has  a  special  property 
right  therein  and  the  right  to  Its  possession. 
Clark  and  Marshall  on  the  Law  of  Crimes,  | 
871.  It  has  been  held  that  an  Information 
for  robbery  need  not  contain  an  allegation  of 
the  ownership  of  the  property  taken.  Clem- 
ens y.  State,  92  Tenn.  282,  21  S.  W.  525; 
State  V.  DlUey,  15  Or.  70,  13  Pac.  648;  Ow- 
ea  T.  Commonwealth  (Ky.)  76  S.  W.  3;  Peo- 
ple T.  Smith,  86  Hun,  485,  33  N.  Y.  Supp. 
988.  Did  it  tend  to  prejudice  the  defendant 
in  regard  to  some  substantial  right,  because 
it  was  not  alleged  In  the  Information  that  the 
railroad  company  or  the  conductor  on  the 
car  was  the  owner  of  the  money  that  he  se- 
cured by  the  robbery?  We  think  not.  We 
do  not  suppose  he  could  have  put  up  any 
better  defense  than  he  did,  had  it  been  alleg- 
ed that  the  money  belonged  to  the  railroad 
company,  or  any  other  person  to  whom  It  ac- 
tually did  belong.  We  think  the  information 
is  sufilclent;  and  that  the  court  did  not  err 
In  overruling  the  demurrer  and  motions  made 
against  said  information. 

[4]  2.  The  next  specification  of  error  is  to 
the  effect  that  the  evidence  is  insufficient  to 
Justly  the  verdict  It  is  there  contended 
that  it  did  not  appear  on  the  trial  to  whom 
the  money  taken  belonged.  We  think  the 
evidence  sufficiently  shows  that  the  money 
did  not>belong  to  the  defoidant,  and  we  need 
not  go  further  with  that  Inquiry. 

IS,  8]  8.  It  is  next  contended  that  the  evi- 
dence was  not  sufficient  to  Identify  the  de- 
fendant as  the  person  who  committed  the 
crime  of  robbery.  We  think  it  Is  amply  suf- 
ficient. .  Where  the  defendant  makes  no  claim 
of  ownership  to  the  property  taken,  the  fact 
that  the  property  was  taken  from  the  posses- 
sion of  the  prosecuting  witness  is  sufficient 
proof  of  the  ownership,  or  at  least  of  the 
fact  that  the  defendant  was  not  the  owner, 
and  had  no  right  to  its  possession. 

[7]  4.  It  is  next  contended  that  that  part 
of  the  first  instruction  given  by  the  court  wEis 
erroneous,  and  not  the  law.  The  part  re- 
ferred to  is  to  the  effect  that  it  was  not  nec- 
essary that  proof  be  offered  as  to  the  owner- 
ship of  the  money  alleged  to  have  been  taken 
from  the  prosecuting  witness,  and  that  It  was 


sufficient  under  the  statute  If  the  state  had  sat- 
isfied the  Jury,  as  stated  in  the  subsequent 
instructions,  and  that  the  money  described 
was  actually  taken  from  the  person  and  pos- 
session of  the  prosecuting  witness.  In  subse- 
quent instructions,  the  court  gave  a  clear 
statement  of  the  law  applicable  to  the  case  at 
bar.  The  contention  of  counsel  is  that  the 
defendant  could  not  be  guilty  of  robbery 
if  be  only  took  possession  of  his  own  prop- 
erty, regardless  of  how  he  took  possession  of 
it.  While  that  Instruction  was  In  part  er- 
roneous, it  did  not  in  any  way  prejudice  the 
rights  of  defendant,  as  his  defense  was  an 
alibi,  and  not  that  he  owned  the  money  taken 
by  him,  or  that  he  was  entitled  to  the  pos- 
session of  it.  There  was  no  evidence  what- 
ever tending  to  show  that  said  money  be- 
longed to  defendant. 

The  evidence  shows  that  the  person  robbed 
was  a  street  ear  conductor,  who  was  Just 
about  to  start  his  car  on  a  return  trip  from 
the  end  of  the  line,  and  that  the  defendant 
appeared  with  a  handkerchief  over  his  face, 
and  covered  the  defendant  with  a  six-shooter 
and  said:  "Put  that  stool  down.  I  mean 
business.  The  first  man  makes  a  move,  I 
will  kill  him.  Olve  me  wliat  you  got;  put 
it  in  your  hat,  and  put  it  on  the  stool."  The 
conductor  said,  "Do  you  mean  It?"  and  he 
replied,  "I  do;"  and  the  conductor  further 
testified:  "He  kept  a  gun  on  me  all  the  time, 
and  I  put  what  I  had  tn  my  cap  and  put  it 
down  on  the  stool.  He  said,  "That's  not  all 
you  got'  I  said,  That's  all  I  got  In  my  pock- 
ets,' and  pulled  my  pockets  wrong  side  out. 
As  soon  as  I  put  It  on  the  stool,  he  beckoned 
me  to  go  back  on  the  car,  and  went  and  took 
the  money  out  of  the  cap.  He  took  his  hand 
down  that  held  the  handkerchief,  but  kept 
the  gun  on  me,  and  I  got  a  good  view  of  his 
face.  The  defendant — ^this  man  right  here — ■ 
was  the  man.  •  •  •  I  put  eight  dollars 
in  United  States  money,  in  half  dollars  and 
dimes,  in  the  cap.  The  reason  I  did  It  was 
because  he  had  the  gun  on  me,  and  for  fear 
he  would  shoot  me.  After  that  he  backed 
away,  with  the  gun  on  me.  He  said,  'If  yoa 
ever  report  this,  I  will  see  you  later.' "  The 
evidence  all  indicates  that  it  was  not  the 
money  of  the  defendant;  and  there  is  nothing 
In  the  evidence  tending  to  Indicate  that  the 
money  did  belong  to  the  defendant  If  the 
evidence  showed  that  the  money  did  belong 
to  the  defendant,  then  a  different  question 
would  be  presented.  In  State  v.  Howard, 
30  Mont  518,  77  Pac.  60,  it  was  held,  on  a 
prosecution  for  robbery,  the  fact  that  the 
money  taken  was  in  the  prosecutor's  pos- 
session was  sufficient  evidence  of  ownership 
to  sustain  a  conviction. 

On  the  whole  record,  we  do  not  think  there 
was  reversible  error  on  account  of  giving 
said  instruction.  This  court  held,  in  State 
V.  Marren,  17  Idaho,  766,  107  Pac.  993,  that 
even  though  an  Instruction  is  erroneous,  and 
ordinarily  the  error  would  be  material,  yet, 
if  the  evidence  of  the  defendant's  guilt  is 
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BatisfactoiT — tbat  la,  sncb  as  ordinarily  pro- 
duces moral  certainty  or  conviction  in  an 
nnpreJvHllced  mind — and  the  result  would 
not  haye  been  dlfferoit,  bad  the  Instruction 
been  omitted,  the  case  will  not  be  reversed 
because  of  snch  erroneous  Instruction. 

[1]  We  bave  examined  with  some  care  the 
Instractlona  given  by  the  court  to  the  Jury, 
and  conclude  that  they  sufficiently  cover  the 
law  of  the  case.  We  have  also  examined  the 
instructions  requested  by  counsel  for  the  de- 
fendant, and  we  are  satisfied  that  no  prej- 
ndldal  error  was  committed  by  tbe  court  In 
refusing  to  give  said  requested  instructions. 

The  Judgment  must  therefore  be  affirmed, 
and  it  is  so  ordered. 

STEWART,  O.  J.,  concurs. 

AILSHIE,  J.  (concurring).  I  think  the  in- 
formation in  this  case  is  probably  sufficient 
to  charge  defendant  with  tbe  crime  of  rob- 
bery nnder  tbe  provisions  of  section  6590.  In 
re  Myrtle,  2  Cal.  App.  3&3,  84  Pac.  335.  This 
court  lias  quite  uniformly  held  that  an  In- 
dictment or  information  Is  sufficient.  If  It 
charges  the  offense  in  the  language  of  tbe 
statute.  People  t.  Butlfcr,  1  Idaho,  231;  U. 
8.  T.  Mays  &  Overholt,  1  Idaho,  703;  People 
V.  O'Callaghan,  2  Idaho  (Hash.)  156,  d  Pac. 
414;  State  r.  Swensen,  13  Idaho,  1,  81 
Pac.  370;  State  ▼.  Nell,  13  Idaho,  530,  00  Pac. 
860,  91  Pac.  318;  State  ▼.  Squires,  15  Idubo, 
547,  98  Pac.  413.  This  is  true,  however,  only 
as  to  the  specific  offense  defined  by  the  stat- 
ute, and  would  not  be  true  as  to  other  and 
lesser  offenses  Included  within  tbe  crime  so 
defined.  Tber6  Is  no  doubt  but  that  robbery 
includes  the  crime  of  larceny.  24  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  902;  34  C^yc.  1797;  2  Cur. 
Law,  1524-1520;  People  v.  Chuey  Xing  Oit, 
100  Cat  437,  34  Pac.  1080;  People  t.  Nelson, 
56  C^L  77;  People  t.  Jones,  53  Cal.  68; 
People  T.  Clary,  72  Cal.  50,  13  Pac.  77 ;  State 
T.  Rodgers,  21  Mont  143,  53  Pac.  97;  Reed  v. 
State.  66  Neb.  184,  02  N.  W.  321;  People  v. 
Church,  116  Cal.  300,  48  Pac.  123;  State  v. 
Taylor.  140  Iowa,  470,  118  N.  W;  747.  Al- 
though the  crime  of  robbery  includes  tlie 
crime  of  larceny,  a  Jury  would  not  be  Jus- 
tifled  in  returning  a  verdict  against  a  defend- 
ant, finding  him  guilty  of  larceny,  where  he 
is  cliargcd  with  robbery,  unless  the  informa- 
tion Is  also  sufficient  in  terms  to  charge  the 
tped&e  offense  of  larceny,  under  section 
7045,  aa  well  as  the  crime  of  robbery,  under 
section  6590. 

It  seems  to  me  there  can  be  no  doubt  as  to 
the  eiTor  in  that  part  of  tbe  instruction 
which  told  the  Jury  that  it  made  no  differ- 
ence as  to  tbe  ownership  of  the  property. 
I  do  not  tblnlt  a  man  could  be  held  guilty 
of  robbery  under  our  statute  for  taking  his 
own  property  from  the  person  or  presence 
of  another,  where  he  is  legally  entitled  to 
the  immediate  possession  thereof.    Of  course, 


if  be  used  force  or  Induced  fear  In  prnrtirlnf 
tbe  possession  of  bis  own  property,  be 
woald,  perbaps,  be  guilty  of  some  crime  un- 
der our  statute;  but  It  would  not  be  the 
crime  of  robbery. 

Upon  the  whole  re<^rd  in  this  case,  I 
agree  with  my  Associates  that  tbe  appel- 
lant Is  undoubtedly  guilty  of  tbe  crime  for 
which  he  has  been  convicted,  and  for  that 
reason  tbe  Judgment  should  be  affirmed. 


(21  Idaho,  2S5) 
CONTINENTAL  LIFE  INS.  &  INV.  CO.  fi 

H.VTTABAUGH,  State  Ins.   Com'r. 
(Supreme    Court    of    Idaho.      Feb.    3,    1912.) 

(Si/Jlaiui  ty  (Ae  Court.) 

1.  Constitutional  Law  (J  206*)— Privileq- 
Es   AND   Immunities   ov   "Citizen" — Cos- 

P0RATI0N5). 

A  corpartitinn  is  not  a  "citizen"  witbin 
the  meaninf;  of  the  Constitution  of  the  United 
Statps,  whirb  pnibibits  tbe  enactment  of  laws 
which  abridge  the  privilrges  and  immnnitips 
of  a  citizen  of  the  United  States,  and  hns  no 
privileges  or  immunities  secured  to  citixena, 
against  legislation. 

[Ed.  Note.— For  other  cases,  see  Constitn- 
tionnl  Law,  Cent  Dig.  f|  625-648;  Dec.  Dig. 
{  2O0.» 

l-'or  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1164-1174;   vol  8,  pp.  7602,  70031 

2.  Corporations     ({    636*)— Nature    akd 
Status— Keo  ulati  on. 

A  corporation  is  a  creature  of  tbe  laws 
of  the  state  or  sovereignty  where  created,  and 
baa  no  legal  existence  beyond  the  lioiits  of  such 
state  or  sovereignty,  except  such  as  are  grant- 
ed to  such  corporations  by  the  laws  of  the 
states  in  which  such  cori)omtions  appl.v  for 
permission  to  carry  on  their  business,  and  the 
assent  of  the  state  or  sovereignty  may  be  upon 
such  terms  and  conditions  as  such  stnte  or 
sovereignty  may  deem  proper,  and  such  con* 
ditions  may  be  prescribed  by  law. 

[E^  Note.— For  other  cases,  see  Corpora* 
tions.  Cent  Dig.  {|  2505-2500;    Dec.  Dig.   | 

3.  Insurance  (|  4*);— Companies  —  Reoula* 
tion— Power  op  Leoislature. 

It  is  within  the  power  of  the  LeKlxIatnro 
of  tbis  state  to  enact  a  statute  which  pre* 
scribes  the  conditions  upon  which  life  insur* 
ance  companies  may  do  business  within  the 
state,  and  to  prescribe  the  form  and  conditions 
of  the  policies  issued  by  such  companies. 

[Kd.  Note. — For  other  cases,  see  InsurancOt 
Cfent.  Dig.  5  4 ;    Dec.  Dig.  |  4.*] 

4.  Insurance  (|  4*)— Coupanies  —  IU:oin.A* 

HON— STATUTOKT  ^B0V1SJ0^8. 

Subdivisions  1,  7,  and  10  of  section  42,  e, 
228,  Sens.  I^wa  lull,  pp.  74a  749,  which  reg- 
ulate and  fix  the  rate  of  interest  to  l>e  charged 
by  life  insurance  companies  doing  business 
witbin  the  state,  upon  loans  of  money  upon 
the  policy  and  forbearances  in  tbe  collection 
of  dues  upon  the  policy,  are  provisions  which 
are  required  to  be  made  a  part  of  the  policy 
of  life  Insurance,  and  are  not  independent  con- 
ditions or  agreements. 

FEd.  Note.— For  other  cases,  see  InsurancCk 
Cent  Dig.  Ii  4;    Dec.  Dig.  jj  4.*] 

6.  Insurance  (|  4*)— Contracts  —  Loan»~ 
Rate  of  Interest. 

The  form  of  policy  involved  in  this  case 
and   presented    by    plaintiff   to    the   defendant 


•Far  other  eases  sea  suua  topic  and  sacUoa  NUMBER  la  D««.  Ols.  *  Am.  Die  Key  No.  Sarlei  *  Rep'r  indazes 

i2ip<-e 


Digitized  by 


Google 


82 


121  PACIFIC  REPORTEB 


(Idatio 


for  approval,  and  U|>od  which  permisgion  to  do 
buainess  is  asked,  in  its  terms  contains  the 
provisions  required  by  the  statute,  except  the 
rate  of  interest  is  designated  to  be  6  per  cent, 
instead  of  5  per  cent.,  as  designated  in  the 
statute,  and  these  conditions  and  privileges 
are  granted  by  the  company  to  the  insured 
and  are  an  integral  and  essential  part  of  the 
contract  of  insurance  made  between  the  com- 
pany and  the  insured. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  S  4;    Dec.  Dig.  J  4.*] 

6.  INSI'RANCE   (S  4*)— C0MP.\N1ES  —   REOULA- 

TioN— Statutory  I'rovisions. 

Whether  or  not  loaning  money  on  life  in- 
surance policies  is  peculiar  to  life  insurance 
companies  will  not  render  the  provisions  of 
a  statute  void,  which  require  life  insurance 
companies  to  make  such  provisions  a  condition 
in  the  policy  of  insurance  issued  by  a  life  in- 
surance company  as  a  condition  for  such  insur- 
ance companies  doing  business  in  the  state. 

lEd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  $  4:    Dec.  Dig.  |  4.»] 

7.  Insurance  (S  4»)  —  Companies— Reoula- 
TioN— Statutory   I'bovisions. 

Where  a  policy  of  life  insurance  makes 
one  of  the  conditions  of  the  policy  that  the 
company  will  loan  money  upon  the  policy  is- 
sued by  the  company,  at  a  fixed  rate  of  in- 
terest and  upon  induigencies  and  forbearances, 
the  company  cannot  successfully  contend  that 
such  part  of  the  agreement  thus  made  is  not 
a  part  of  the  insurance  policy,  and  therefore 
the  company  issuing  the  same  Is  not  governed 
b]r  a  statute  regulating  the  right  to  do  business 
within  the  state  by  such  insurance  company. 
fEd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  4;    Dec.  Dig.  $  4.*] 

8.  Constitutional    Law    (§    208*)— Class 
Leoiblation— Insurance. 

•  There  is  no  provision  in  the  state  or  fed- 
eral Constitution  which  in  any  way  limits  the 
po\ii-r  of  the  Legislature  in  making  a  classifi- 
cation of  persons  or  corporations  writing  in- 
surance within  the  state  of  Idaho,  and  placing 
in  a  separate  class  those  persons  or  corpora- 
tions who  loan  money  upon  policies  written, 
■'ind  limit  the  charge  to  be  made  for  the  use 
of  such  loans  to  5  per  cent.,  although  such 
statute  makes  no  limitation  of  the  rate  of  in- 
terest to  be  charged  upon  money  loaned  upon 
other  securities,  except  the  general  statute  of 
the  state  regulating  the  rate  of  interest. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  §§  64!>-677;  Dec.  Dig. 
$  208.*] 

9.  Constitutional  I^w  (J  296*)— Due  Pro- 
cess of  Law— Regulation  of  Insurance. 

Subdivisions  1,  7.  and  10  of  section  42,  c. 
228,  Sess.  Laws  1911,  pp.  748.  749.  do  not 
violate  the  provisions  of  the  Constitution  of 
this  state  or  of  the  United  States,  in  that 
such  provisions  permit  the  taking  of  property 
without  due  process  of  law.  for  the  reason  that 
such  provisions  relate  to  the  regulation  of  do- 
ing business  within  the  state  after  July  1,  1911, 
a  date  subsequent  to  the  passage  of  the  act, 
and  in  no  way  affect  any  property,  or  right  of 
contract,  prior  to  said  date. 

(Kd.  Note.— For  other  cases,  see  Constitu- 
tional Law.  Cent.  Dig.  §j!  825-8.30,  8;«i-84(5; 
Dec.  Dig.  !  296.*] 

10.  I.N.suRANCE    (i   4*)— Companies— Regula- 
tion. 

The  fact  that  other  states  have  passed 
laws  regulating  the  doing  of  life  insurance 
business  within  '^u^•h  states,  which  are  differ- 
ent from  the  laws  of  the  state  of  Idaho,  is  no 
icason  for  this  court  to  hold  that  a  regulation 


made  by  the  Legislature  of  the  state  of  Idaho 
is  unconstitutional,  unfair,  or  unreasonable. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  4;    Dec.  Dig.  {  4.*1 

11.  Insurance  (J  4*)  —  Companies- Regula- 
tion. 

The  requirement  of  the  statute  that  a 
life  insurance  policy  shall  contain  as  a  part  of 
the  policy  a  table  of  cash,  paid-up,  and  ex- 
tended insurance  options  available  under  the 
policy  for  a  period  up  to  the  age  of  96  years. 
IS  not  an  unfair  or  unreasonable  requirement, 
and  may  be  enforced  by  the  insurance  commis- 
sioner of  the  state. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  4;   Dec.  Dig.  g  4.*1 

12.  Constitutional  Law  (S  48*)— Cohstbuc- 
TiON  AND  Operation  —  Presumptions  in 
Favor  of  Constitutionality. 

This  court  will  follow  the  general  rule 
that  every  reasonable  construction  must  be 
resorted  to  by  the  court  in  order  to  sustain 
a  statute  and  uphold  its  constitutionality. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  §  46;   Dec.  Dig.  S  4a*] 

Original  application  by  the  Continental 
Life  Insurance  &  luvestnient  Company  for  a 
writ  of  mandate  to  I.  C.  Hattubaugh,  State 
Insurance  Commissioner.    Application  denied. 

Martin  &  Martin  and  B.  F.  Neal,  for  plain- 
tiff. D.  C.  McDongall,  Atty.  Oen.,  and  O.  M. 
Van  Duyn  and  J.  H.  Peterson,  Asst.  Attys. 
Gen.,  for  defendant. 

STEWART,  C.  J.  This  is  an  original  ac- 
tion for  a  writ  of  mandate.  The  plaintiff  is 
a  life  insurauce  cominuiy,  orgauized  under 
the  laws  of  another  state,  and  is  a  foreign 
corporation.  The  defendant  is  the  insurance 
commissioner  of  the  state  of  Idaho.  The  case 
Is  submitted  upon  an  agreed  statement  of 
facts.  In  the  statement  of  facta  it  appears 
that  in  June,  1911,  the  plaintiff  tendered  to 
the  defendant,  for  his  approval  and  filing  in 
his  office,  a  certain  form  of  policy  of  Insur- 
ance, of  which  the  defendant  disapproved 
and  refused  to  receive  or  file. 

The  form  of  policy  presented  by  plaintiff 
and  asked  to  be  filed  and  approved  by  the 
defendant  complied  with  the  requirements 
of  the  laws  of  the  state  as  provided  by  chap- 
ter 228.  Sess.  Laws  1911,  p.  732,  except  in 
the  following  particulars:  First,  that  tbe 
said  policy  provided  for  interest  at  the  rate 
of  6  per  cent,  per  annum  "for  the  number  of 
days  of  grace  elapsing  before  tbe  payment 
of  the  premium,"  instead  of  interest  "at  a 
rate  not  in  excess  of  five  per  cent,  per  an- 
num," as  provided  in  said  act;  second,  that 
the  said  policy  did  not  conform  to  sulidlvlslon 
7  of  section  42  of  said  act,  in  that  It  pro- 
vides for  loans  on  the  sole  security  of  the 
policy  at  the  rate  of  6  per  cent,  per  annum, 
instead  of  "at  a  rate  not  in  excess  of  five  per 
cent,  per  annum,"  as  provided  in  said  section: 
third,  ttiat  said  policy  did  not  conform  to 
subdivision  10  of  said  section  42,  in  that  it 
provided  for  interest  at  the  rate  of  6  per 
cent,   per  annum  on  the  amount  due  as   a 
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(■ondltion  of  reinstatement.  Instead  of  interest 
"at  a  rate  not  in  excess  of  Ave  per  cent,  per 
annum,"  as  provided  In  said  act ;  fourth, 
that  as  and  for  a  full  and  substantial  com- 
pliance with  subdivision  8  of  section  42,  said 
form  of  jwllcy  so  tendered  contained  tables 
showing  in  figures  the  cash,  paid-up,  and  ex- 
tended insurance  options  available  under  the 
poliej  each  year  upon  default  in  premium 
payments  during  the  period  of  20  years,  that 
the  value  of  these  options  were  eqalvalents 
based  npon  the  reserves  In  the  table  of  mor- 
tality, and  rate  of  interest  assumed,  and  for 
such  period,  and  that  said  tables  complied 
with  the  requirements  of  section  42  of  said 
act. 

By  this  action  the  plaintiff  seeks  to  com- 
pel the  defendant  to  approve  and  file  the 
form  of  policy  submitted  by  the  plaintiff. 
The  portions  of  section  42  of  chapter  228, 
p.  748.  Sess.  Laws  1911,  involved  in  this 
i-ase.  provide:  "No  policy  of  life  or  endow- 
ment insurance  shall  be  Issued  or  delivered 
in  this  state,  until  a  copy  of  the  form  thereof 
has  been  approved  in  writing  by  the  insur- 
ance commissioner;  nor  shall  any  policy  be 
issued  or  delivered  after  said  date  unless  it 
foDtains  in  substance  the  following  provi- 
sions: First,  that  the  Insured  is  entitled  to  a 
prace  of  one  (1)  month,  within  which  the 
liayment  of  any  premium  after  the  first  year 
may  be  made,  during  which  period  of  grace 
the  policy  shall  continue  in  force;  the  com- 
pany may  impose  an  interest  charge  not  in 
excess  of  five  per  cent,  per  annum  for  the 
number  of  days  of  grace  elapsing  before  the 
payment  of  the  premium,  and  In  case  the  pol- 
ity becomes  a  claim  during  said  period  of 
grace,  the  amount  of  such  premiums,  with 
Interest  and  any  deferred  inatallments  of  the 
annual  premium,  may  be  deducted  from  the 
face  of  the  policy  in  settlement.  •  •  • 
Seventh,  that  not  later  than  the  third  anni- 
versary of  the  policy,  the  holder  of  the  pol- 
icy, upon  a  proper  assignment  thereof  to  the 
company,  shall  be  entitled  to  borrow  of  the 
company  on  the  sole  security  of  the  policy 
an  amount  not  to  exceed  the  cash  surrender 
value  thereof;  any  Indebtedness  to  the  com- 
Iiany  and  Interest  in  advance  at  an  annual 
rate,  not  exceeding  five  (5)  per  cent.,  may  be 
deducted  from  the  amount  of  the  loan.  Said 
iiruvlslon  shall  include  such  other  conditions 
ns.  in  conformity  to  the  laws  of  Idaho,  the 
wmpany  will  impose  when  the  application  for 
the  loan  is  made.  •  •  •  Tenth,  that  the 
bolder  of  a  policy  shall  be  entitled  to  have 
the  policy  reinstated  at  any  time  within 
three  (3)  years  from  the  date  of  any  default 
in  payment  of  premium,  upon  the  production 
of  evidence  of  insurability  satisfactory  to  the 
company  and  the  payment  of  all  overdue 
premiums  and  any  other  Indebtedness  to  the 
i-omiiany  upon  said  policy  with  interest  at  a 
rate  not  exceeding  five  (5)  per  cent,  pet  an- 
num." And  also:  "Eighth,  tables  showing  in 
figures  the  cash,  paid-up,  and  extended  insur- 


ance options  available,  under  the  policy  each 
year  upon  default  In  premium  payments,  dur- 
ing the  premium  payment  period  of  the  pol- 
icy. The  value  of  these  options  shall  be 
equivalents  tmsed  on  the  reserves  at  the 
table  of  mortality  and  rate  of  interest  as- 
sumed, which  shall  be  named  in  the  policy, 
less  a  specified  surrender  charge,  not  exceed- 
ing two  and  one-half  (2%)  iier  cent,  of  the 
amount  of  the  insurance." 

It  will  thus  be  seen  that  subdivisions  1,  7. 
and  10  relate  to  the  Interest  charge  which 
shall  be  made  by  the  company  during  days  of 
grace  and  interest  on  policy  loans  and  inter- 
est on  reinstatement  of  poKcieH.  and  such 
provisions  present  the  same  questions  for  con- 
sideration under  the  contentions  made  by  the 
plaintiff. 

It  is  argued  by  counsel  for  plaintiff  that 
the  above  portions  of  section  42  of  chapter 
228  of  Sefls.  Laws  1911,  in  so  far  as  the  rate 
of  Interest  is  concerned,  are  matters  concern- 
ing loans  and  interest  for  use  and  forl)ear- 
anoe  of  money,  notwithstanding  the  fact  that 
such  transactions  are  referred  to  and  called  by 
other  names,  and  that  such  transaction  of 
loaning  money  and  collecting  interest  for  use 
and  forl>earance  of  money  cannot  be  regulated 
by  legislation,  and  tliat  the  liegtslature  of  this 
state  in  enacting  such  provisions  has  violated 
both  the  state  and  federal  Constitutions.  It 
is  first  contended  that  these  various  provi- 
sions contravene,  first,  section  1,  art.  1,  of  the 
Constitution  of  this  state,  in  that  there  is  an 
Inalienable  right  in  every  citizen  to  acquire, 
possess,  and  protect  i)roperty;  second,  sec- 
tion 13  of  article  1  of  the  state  Constitution, 
in  that  "no  person  shall  be  •  •  •  de- 
prived of  his  •  •  •  property  without  due 
process  of  law";  third,  section  21,  art.  1,  of 
the  Constitution,  in  that  "this  enumeration  of 
rights  shall  not  be  construed  to  impair  or 
deny  other  rights  retained  by  the  veop\e"; 
fourth,  section  19,  art.  3,  of  the  Constitution, 
which  forbids  the  passage  of  local  or  special 
laws  "regulatlngthelnterest  on  money";  fifth, 
it  Is  also  argued  that  they  violate  the  fifth 
amendment  to  the  Constitution  of  the  United 
States,  which  provides  that  "no  person  shall 
be  *  •  •  deprived  of  his  •  •  •  prop- 
erty without  due  process  of  law";  sixth,  that 
they  violate  the  fifth  amendment,  in  that  it 
attempts  to  take  private  property  for  public 
use  without  Just  compensation;  seventh,  that 
they  violate  section  1  of  the  fourteenth 
amendment  to  the  (Constitution  of  the  Unit- 
ed States.  In  that  it  is  an  attempt  to  make 
and  enforce  a  law  which  abridges  the  priv- 
ileges and  immunities  of  a  citizen  of  the 
United  States,  to  wit,  the  state  of  Utah; 
eighth,  that  they  violate  section  1  of  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States,  in  that  it  is  an  attempt  to  de- 
prive the  plaintiff  of  property  without  due 
process  of  law;  ninth,  that  they  violate  sec- 
tion 1  of  the  fourteenth  amendment  to  the 
Con.stltutIon,  In  that  they  deny  equal  protec- 
tion of  law  to  the  plaintiff;  tenth,  that  they 
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violate  the  Dlnth  amendment  to  tbe  Con- 
stitntion  of  tbe  United  States,  In  that  they  le- 
■trlct  the  right  reserred  to  dtlzena  of  the 
TaiiouB  states  to  freely  contract. 

These  constitutional  objections  will  be 
grouped  and  considered  under  the  following 
class!  flea tlon:  First,  do  the  provisions  of  the 
law  above  referred  to  abridge  the  privileges 
or  Immunities  of  citizens  of  the  United 
States  ?  Second,  do  such  provisions  deny  equal 
protection  of  the  laws,  or  the  right  to  con- 
tract? Third,  do  such  provisions  deprive  per- 
sona of  property  without  due  process  of  law? 
Fourth,  are  snch  provisions  fair  and  reason- 
able? 

[1]  First  objection,  whether  the  provisions 
abridge  the  privileges  or  Immnnltles  of  the 
citizens  of  the  United  States:  It  is  a  suf- 
flcient  answer  to  this  objection  to  say  that  a 
corporation  Is  not  a  "citizen"  within  the 
meaning  of  the  various  constitutional  provi- 
sions above  enumerated,  and  therefore  it  has 
no  privileges  or  immunities  secured  to  dt- 
iaens  against  legislation.  In  other  words, 
corporations  are  creatures  of  the  law,  and 
are  subject  to  legislative  control  and  regula- 
tion, and,  in  enacting  laws  providing  condi- 
tions for  doing  business  within  the  state,  they 
do  not  possess  tbe  privileges  and  immunities 
secured  to  a  citizen.  Paul  v.  Virginia,  8 
Wall.  168,  19  L.  Ed.  357;  La  Fayette  Ins.  Co. 
▼.  French,  18  How.  404,  15  L.  Ed.  451;  Blake 
v.  McClung,  172  U.  S.  239,  19  Sup.  Ct  165,  43 
L.  Ed.  432;  Orient  Ins.  Ck>.  v.  Daggs,  172  U. 
S.  557,  19  Sup.  Ct  281,  43  L.  Ed.  552. 

Second,  do  such  provisions  deny  equal  pro- 
tection of  the  laws  or  the  right  to  contract? 
Under  this  classification  we  shall  consider 
many  of  the  objections  presented  by  the 
plaintiff.  While  these  objections  refer  to 
several  different  constitutional  provisions, 
they  all  relate  to  the  general  subject  of  leg- 
islative power  to  regulate  and  control  the 
doing  of  business  within  the  state  of  corpora- 
tions, and  especially  of  life  Insurance  compa- 
nies, and  tbe  ijature  and  character  of  life  In- 
surance policies,  and  the  right  to  contract. 
The  statute  regulating  "the  insurance  com- 
panies and  fraternal  and  benevolent  orders 
and  societies  and  others  doing  business  there- 
in" Is  general  and  applies  alike  to  all  persons 
and  corporations,  whether  such  person  is  a 
resident  within  the  state  or  a  resident  of  an- 
other state,  and  to  corporations  whether  or- 
ganized under  the  laws  of  this  state  or  or- 
ganized under  the  laws  of  another  state.  It 
in  no  way  grants  privileges  or  immunitiee  to 
citizens  residing  In  one  state  over  citizens  re- 
siding in  anotlier  state,  or  corporations  or- 
ganized under  the  laws  of  one  state  over  cor- 
porations organized  under  the  laws  of  anoth- 
er state,  but  does  provide  that  all  persons, 
whether  residents  of  or  without  the  state,  and 
all  corporations,  whether  organized  under 
the  laws  of  this  state  or  some  other  state, 
and  all  persons  and  corporations  doing  life 
insurance  business  within  the  state,  shall 
comply  with  and  observe  the  conditions  con- 


tained in  soeh  statute  regnlattng  Irnnranc* 
companies  doing  business  within  the  state. 

[2]  We  think  that  the  law  Is  w^  estab- 
lished, and  has  been  exhaustively  treated 
and  discussed  in  the  opinions  of  the  courts 
of  the  states  of  tbe  Union,  as  well  as  the  Su- 
preme Court  of  the  United  States,  that  s 
coriwration  la  a  creatnre  of  tbe  laws  of  tbe 
state  or  sovereignty  where  created,  and  has 
no  legal  existmce  beyond  tbe  limits  of  sucb 
state  or  sovereignty,  except  such  as  are 
granted  to  snch  corporations  by  the  laws  of 
the  states  in  which  such  corporations  apply 
for  permission  to  carry  on  their  business, 
and  that  the  assent  o''  the  state  or  sover- 
eignty, where  permission  is  granted  to  • 
corporation  applying  to  do  business  In  such 
state  or  sovereignty,  may  be  upon  such  terms 
and  conditions  ae  such  state  or  sovereignty 
may  deem  proper,  and  that  such  conditions 
may  be  prescribed  by  law.  Tht  general  rule^ 
we  think,  la  well  stated  in  the  case  of  Wa- 
ters-Pierce OU  Co.  V.  Texas,  177  U.  S.  28,  20 
Sup.  Ct  518,  44  L.  Ed.  657,  as  follows:  "The 
plaintiff  In  error  is  a  foreign  corporation, 
and  what  right  of  contracting  has  it  in  the 
state  of  Texas?  This  is  the  only  inquiry, 
and  it  cannot  find  an  answer  in  the  rights  of 
natural  persons.  It  can  only  find  an  answer 
in  the  rights  of  corporations,  in  the  jiMwer 
of  the  state  over  them.  What  those  r:ghts 
are,  and  what  that  power  is,  has  often  been 
declared  by  this  court.  A  corporation  la  the 
creature  of  the  law,  and  none  of  its  powers 
are  original.  They  are  precisely  what  tbe 
incorporate  act  has  made  them,  and  can  only 
be  exerted  in  tbe  manner  which  that  act  ao- 
thorlzea.  In  other  words,  tbe  state  pre- 
scribed tbe  purposes  of  tbe  corporation  and 
the  means  of  executing  those  purposes.  Tbe 
purposes  and  ipeans  are  within  the  state's 
controL  This  Is  true  as  to  domestic  corpo- 
rations, and  has  even  a  broader  applicatloa 
to  foreign  corporations."  Fidelity  Mutual 
Life  Ass'n  of  PhUadelphla  v.  MetUer,  185 
U.  S.  308,  22  Sup.  Ct  662.  46  U  Ed.  922; 
Hooper  v.  California,  165  U.  S.  648,  16  Sup. 
Ct  207,  39  L.  Ed.  297;  Waters-Pierce  OU 
Co.  V.  Texas,  177  U.  S.  29,  20  Sup.  Ct  618, 
44  U  Ed.  27;  John  Hancock  Mutual  Life 
Ins.  Co.  V.  Warren,  181  U.  S.  73,  21  Sup.  Ct 
635,  45  L.  Ed.  756;  Security  Mutual  Life  Ins. 
Co.  V.  Prewitt,  202  U.  8.  246,  26  Sup.  Ct  619, 
60  L.  Ed.  1013;  Opinion  of  the  Justices,  87 
He.  592.  65  Atl.  828. 

[3]  In  tbe  case  now  on  hearing,  however, 
counsel  for  plaintiff  concede  that  the  state 
has  the  power  to  regulate  the  writing  of  in- 
surance, and  may  prescribe  the  form  and  con- 
ditions of  the  policy  in  so  far  as  such  form 
and  conditions  are  peculiar  to  life  insurance^ 
but  contend  that  the  state  has  no  right  to  pre- 
scribe the  form  or  conditions  of  a  life  insur> 
ance  policy  except  in  so  far  as  it  relates  to 
matters  peculiar  to  life  insurance,  and  that, 
when  it  attempts  to  prescribe  the  terms  upon 
which  a  life  insurance  company  shall  loan 
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Its  funds,  the  Legislature  to  that  extent  goes 
heyond  the  limits  of  Its  power  and  Interferes 
with  constitutional  rights  guaranteed  for  free 
contract. 

[4)  In  other  words.  It  seems  to  be  the  con- 
tention of  plaintiff  In  this  case  that  the  pro- 
visions of  the  statute  whereby  the  rates  to 
he  charged  by  the  company  during  days  of 
grace,  and  interest  on  loans,  and  Interest  on 
reinstatement  of  policies,  are  not  conditions 
peculiar  to  life  insurance,  but  relate  entire- 
ly to  contracts  providing  for  the  loan  of 
money,  and  are  local  and  special.  In  that 
■such  provisions  regulate  the  Interest  to  be 
charged  for  the  use  of  money  upon  loans 
made  upon  the  policy,  while  upon  loans  made 
upon  other  securities  the  rate  to  be  charged 
for  the  use  of  money  is  fixed  by  law  at  7 
per  cent,  when  no  contract  is  made,  and  that 
12  per  cent,  may  be  contracted  for. 

[S]  To  this  objection  there  are  two  an- 
swers :  First,  the  statute  In  its  terms  makes 
«uch  conditions  a  part  of  the  Insurance  pol- 
icy and  contract  of  insurance,  and  requires 
that,  where  loans  are  made  upon  policies 
Issued  by  the  company,  a  certain  rate  of  In- 
terest may  be  charged  upon  loans  made  upon 
the  policy  of  insurance,  and  that  such  re- 
quirement is  made  by  law  peculiar  and  ap- 
plicable to  the  particular  insurance;  second, 
by  the  contract,  or  the  form  of  policy  for  in- 
surance, presented  by  plalntltT,  to  defend- 
ant for  approval.  The  policy  presented  by 
plaintiff  is  what  is  linown  as  a  "standard 
policy,"  and  is  the  form  generally  used  by 
life  insurance  companies  writing  general  life 
insurance  of  the  same  character  and  kind 
as  does  the  plaintiff,  and  upon  its  face  the 
company  promises  to  pay  to  a  beneficiary 
named  a  certain  sum  of  money  upon  proof 
of  the  death  of  the  insured,  and,  as  a  con- 
sideration for  such  promise  of  the  company, 
the  insured  promises  that  his  application  for 
the  policy  shall  be  a  part  of  the  consldera- 
tloa  for  the  promise  of  the  company,  and 
that,  as  a  further  consideration  for  such 
promise,  he  agrees  to  pay  to  the  company  a 
certain  sum  of  money  upon  the  delivery  of 
the  policy,  and  further  promises  to  pay  a 
certain  sum  on  certain  dates  for  a  continu- 
ance of  the  insurance  to  the  date  of  the 
death  of  the  insured;  and  then  follow  cer- 
tain privileges  and  provisions  given  and 
granted  by  the  company  as  a  part  of  the  con- 
sideration for  the  promises  made  by  the  In- 
sured, and  such  privileges  and  provisions  are 
made  a  part  of  the  contract.  The  "privileges 
and  provisions"  referred  to  are  printed  on 
the  second  page  of  the  policy,  and,  among 
others,  are  the  following: 

"(4)  Reinstatement.  Should  this  policy 
lapse  or  become  void  by  reason  of  the  non- 
payment of  any  premium  or  of  any  indebted- 
ness or  Interest  thereon,  said  policy  may  be 
reinstated  at  any  time  after  such  nonpay- 
ment of  premium,  upon  the  Insured  furnish- 
ing evidence  of  insDrablllty  satisfactory  to 


the  company,  and  paying  all  Indebtedness 
and  arrears  of  premiums  with  interest  there- 
on, at  a  rate  not  exceeding  gix  per  centum 
per  annum." 

"(8)  Loans.  After  three  full  annual  pre- 
miums have  been  paid  hereon  the  Insured 
may,  upon  proper  assignment  of  this  policy  to 
the  company  and  the  deposit  of  the  policy 
with  the  company  as  security,  borrow  at  any 
time  from  the  company  a  total  sum  not  great- 
er than  the  cash  surrender  value  hereof,  less 
any  Indebtedness  to  the  company  hereon. 
Any  unpaid  balance  of  the  premium  for  the 
current  policy  year  will  be  deducted,  and 
Interest  at  a  rate  not  greater  than  »ix  per 
cetttum  per  annum  will  be  charged  in  advance 
to  the  next  anniversary  of  the  policy,  and  an- 
nually in  advance  on  that  date  and  there- 
after." 

"(10)  Automatic  Premium  Loans.  If  this 
policy  is  not  surrendered  as  provided  above, 
said  policy  shall  not  lapse  nor  become  void, 
providing  that  the  then  loan  value  hereon 
shall  exceed  the  amount  of  any  premium  then 
unpaid  and  of  any  indebtedness  of  the  Insur- 
ed to  the  company.  In  such  event  the  com- 
pany will  without  request  charge  the  amount 
of  such  premium  with  Interest  thereon  In 
advance  at  a  rate  not  exceeding  six  per  cent- 
um per  annum,  as  a  loan  against  the  policy." 

The  "privileges  and  provisions"  providing 
for  the  rate  of  Interest  to  be  charged  for 
loans  and  advances  made  upon  the  policy 
are  thus  made  a  part  of  the  policy,  and  are 
a  part  of  the  contract  of  Insurance,  and  are 
conditions  and  privileges  granted  to  the  In- 
sured by  the  company  In  consideration  of  ac- 
cepting the  policy  of  Insurance,  and  are  not 
privileges  or  provisions  contained  in  an  in- 
dependent contract.  There  would  be  no  con- 
sideration for  the  promises  made  by  the  com- 
pany to  the  Insured  as  to  the  rate  of  Inter- 
est, or  the  conditions  on  which  these  loans 
are  made,  were  they  not  a  part  of  the  policy 
of  Insurance.  The  company,  however,  makes 
such  promises  and  grants  such  privileges  and 
provisions  upon  the  insured  making  the  prom- 
ise to  pay  the  company  certain  sums  of  mon- 
ey at  stated  times  as  a  consideration  for  such 
insurance,  and  as  part  consideration  for  such 
promise  the  company  agrees  to  loan  money 
to  the  insured  on  the  policy  at  a  certain  rate 
of  Interest  We  are  unable  to  separate  the 
privileges  and  provisions  with"  reference  to 
the  loaning  of  money  by  the  company  and 
the  rate  of  Interest  to  be  charged  therefor, 
from  the  insurance  part  of  the  contract. 
They  seem  to  be  a  part  of  the  same  contract 
of  Insurance,  and  state  considerations  and 
conditions  upon  which  and  for  which  the 
promise  of  the  insured  is  made.  These  priv- 
ileges and  provisions  named  above,  together 
with  many  others,  were  inducements,  no 
doubt,  held  out  to  the  Insured  which  led  him 
to  accept  the  promises  of  the  company  not 
only  to  pay  the  beneficiary  named  in  the  pol- 
icy a  certain  sum  upon  the  death  of  the  insur- 
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ed.  but  that  during;  the  life  of  the  policy,  and 
before  the  policy  is  paid,  the  comptiuy  also 
promises  that  it  will  make  the  insured  a 
loan  of  money  upon  the  policy,  or  forbear  the 
collection  of  dues  upon  the  policy,  at  a  cer- 
tain rate  of  Interest.  Thus  the  privileges 
and  provisions  become  an  essential  ingredient 
of  the  contract  made  between  the  comi>any 
and  the  insured. 

[6]  But  counsel  argue  that  such  provisions 
are  not  peculiar  to  Insurance.  Whether  the 
loaning  of  money  was  conceived  to  be  a  nec- 
essary part  of  an  Insurance  policy  when  life 
insurance  companies  were  first  organized 
may  be  questioned,  but  it  Is  now  common 
knowledge  that  all  general  life  insurance 
comiianies  loan  money.  That  is  one  of  the 
means  by  which  money  is  earned,  and  such 
earnings  are  considered  by  the  company  in 
fixing  the  premium  to  be  charged  for  the 
contract  of  insurance.  It  Is  the  general  pol- 
icy of  life  Insurance  companies  to  loan  mon- 
ey. It  Is  the  inducement  presented  to  the 
insured  which  may  be  the  particular  in- 
flnence  which  leads  him  to  take  the  policy 
of  insurance. 

[7]  But  whether  or  not  loaning  money  Is 
peculiar  to  life  Insurance,  it  must  be  con- 
ceded that  it  has  been  made  peculiar  to  the 
Insurance  proposed  by  the  statute,  and  also 
by  the  form  of  policy  tendered  in  this  case. 
It  is  made,  or  proposed  to  be  made,  an  es- 
sential feature  of  the  contract  of  insurance, 
and  is  Just  as  much  a  part  of  the  contract 
of  insurance  as  the  portion  which  obligates 
the  company  to  pay  a  certain  sum  upon  the 
death  of  the  insured.  The  plaintiff  company, 
when  it  accepts  from  the  applicant  for  in- 
surance his  application,  and  from  tliat  ap- 
plication writes  the  policy  provided  for  by 
the  laws  of  this  state,  not  only  is  obligated 
to  pay  the  sum  named  in  the  policy,  but  the 
company  also  enters  into  an  obligation,  by 
the  same  contract,  to  loan  to  the  Insured, 
when  the  policy  is  deposited  as  security,  a 
certain  sum  of  money  at  a  fixed  rate  of  in- 
terest 

[81  The  provisions  of  the  act  in  question, 
however,  do  not  attempt  to  fix  the  rate  of  In- 
terest that  life  insurance  compauies  may 
charge  for  loans  made  upon  securities  other 
than  a  life  Insurance  policy,  but  provide  only 
for  loans  made  to  policy  holders,  and  apply 
alike  to  all  Insurance  companies  doing  busi- 
ness in  the  state  and  loaning  money  on  poli- 
cies issued.  There  is  no  attempt  In  the  leg- 
islative enactment  to  regulate  money  loaned 
by  insurance  companies  upon  mortgages  or 
other  securities,  or  ttie  rate  of  interest  to 
be  charged  therefor.  The  Legislature  has 
made  a  classification  of  persons  and  corpora- 
tions writing  life  Insurance  within  the  state 
of  Idaho,  and  placed  iu  a  separate  class  those 
Iiersous  or  corporations  who  loan  money  upon 
IKtlicies  written,  and  limits  the  charge  to  be 
made  (or  the  use  of  such  loans  to  5  per  cent., 
and  aU  other  persons  or  compauies  loaning 


money  on  other  kinds  of  security  are  placed 
In  another  class  and  may  fix  another  rate 
by  contract,  and,  in  the  absence  of  which, 
another  rate  is  fixed  by  law.  Our  attuitloa 
has  not  l)eeu  called  to  any  provision  iu  the 
state  or  federal  Coustitution  which  limits  the 
power  of  the  Legislature  in  making  such 
classification.  This  matter  has  been  very 
fully  discussed  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  Fidelity  Mu- 
tual Life  Association  of  Philadelphia  v.  Met- 
tler,  185  U.  S.  308,  22  Sup.  Ct  662,  46  L.  Ed. 
922,  and  after  quoting  many  authorities  the 
court  says:  "The  reasoning  in  Atchison,  T. 
&  S.  P.  R.  R.  Co.  v.  Matthews,  174  U.  S.  90 
[19  Sup.  Ct.  609]  43  L.  Ed.  909,  applies  rather 
than  that  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Eliia 
[165  U.  S.  150,  17  Sup.  Ct  255,  41  L.  Ed. 
66GJ.  The  ground  for  placing  life  and  health 
insurance  companies  in  a  dlflCereut  class  from 
fire,  marine,  and  inland  insurance  companies 
is  obvious,  and  we  think  that  putting  them 
In  a  different  class  from  mutual  benefit  and 
relief  associations,  doing  business  through 
lodges,  and  benevolent  associations  of  the 
character  mentioned  in  the  Texas  statutes. 
Is  not  an  arbitrary  classification,  but  rests  ou 
sufllcient  reason." 

The  loaning  of  money  to  a  policy  holder  is 
not  accompanied  with  the  same  risk,  care, 
and  expense  which  usually  accompanies  the 
loaning  of  money  upon  other  securities,  and 
is  made  upon  the  policy  alone,  and  no  doubt 
this  fact  was  a  reason  why  life  insurance 
companies  in  loaning  money  were  willing  to 
contract  for  a  lesser  rate  of  interest  where 
the  loan  was  made  upon  the  policy  than 
when  made  upon  other  securities,  and  such 
reason,  with  others  heretofore  mentioned, 
has  led  such  companies  to  incorporate  in  the 
policy  of  insurance,  and  to  make  the  same 
a  part  thereof,  a  provision  that  the  coniiMiny 
will  loan  to  the  insured  upon  the  policy,  upon 
certain  conditions,  money  at  a  rate  of  in- 
terest less  than  usually  charged  by  persons 
and  corporations  loaning  money  as  an  ex- 
clusive business,  and  Independent  from  any 
insurance  contract  and  upon  other  kinds  of 
security. 

We  are  unable  to  discover  in  the  provi- 
sions of  the  statute  now  called  in  question 
any  discrimination  in  violation  of  either  the 
state  or  federal  Constitution.  The  statute 
makes  a  classification  of  life  Insurance  com- 
panies loaning  money,  and  places  companies 
loaning  money  upon  policies  in  one  class,  and 
companies  loaning  upon  other  securities  Iu  an- 
other class,  and  the  provisions  of  the  law 
apply  to  that  classification,  and  the  statute 
Imposes  the  same  requirements  upon  all  com- 
panies falling  within  the  same  class,  whether 
foreign  or  domestic  corporations,  and  at- 
tempts no  discrimination  and  does  not  in 
any  way  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law.  N. 
Y.  Life  Ins.  Co.  v.  Harrison,  199  Mass.  190, 
&T  N.  E.  410,  127  Am.  St.  Rep.  478;  Opinion 
of  Justices,  97  Me.  592,  55  Atl.  828;   Ii^delitj- 
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Mutual  Life  Ins.  Co.  of  Philadelphia  t.  Met- 
tler,  185  U.  S.  308,  22  Sup.  Ct.  662,  46  L.  E». 
922;    and  other  cases  heretofore  cited. 

[B]  It  Is  also  contended  in  this  case  that 
the  proTlsiona  of  the  act  now  in  question 
deprive  persons  of  property  without  due  pro- 
cess of  law.  There  is  no  attempt  on  the  part 
of  the  Legislature  in  such  provisions  to  take 
any  property  right  of  the  plaintiff  company 
or  any  other  Insurance  company  destring  to 
do  business  within  the  state  of  Idaho.  The 
statute  has  no  application  whatever  to  con- 
tracts made  by  insurance  coniimnies  within 
the  state  or  to  any  rights  acquired  prior  to 
July  1,  1011,  and  no  property  rights  acquired 
by  Insurance  companies  prior  to  that  date 
are  in  any  way  afTected,  and  the  statute 
leaves  entirely  to  the  option  of  life  insurance 
comtMuies  whether  they  do  business  within 
the  state  after  July  1,  1011,  and  if  the  com- 
pany desires  to  do  business  within  the  state 
after  that  date,  it  may  do  so  by  complying 
with  the  law.  These  various  provisions  in 
no  way  afTect  any  rights  acquired  or  any 
contracts  made  prior  to  July  1, 1011.  and  mere- 
ly prescribe  the  regulations  and  requirements 
after  that  date,  and  in  no  way  provide  for 
taking  away  or  denying  any  property  or  au- 
thorized rights,  after  such  date.  As  here- 
tofore shown,  corporations  organized  under 
the  laws  of  other  states  have  no  legal  exist- 
ence beyond  the  limits  of  the  state  creating 
such  corporations,  and  can  only  carry  on  or 
transact  business  in  other  states  uiion  the 
ass^tt  of  such  states,  and  then  upon  such 
terms  and  conditions  as  such  states  may 
deem  proper  and  prescribe  by  law ;  and  the 
fact  that  the  state  has  enacted  a  law  pre- 
scribing the  conditions  upon  which  the  plain- 
titr  and  other  insurance  companies  may  do 
business  within  this  state,  and  thereby  pre- 
scribed rules  and  regulations  which  are  un- 
satisfactory to  the  plaintiCr,  or  are  dllTerent 
from  those  prescribed  in  the  state  where  the 
corporation  is  created,  is  no  reason  why  this 
state  cannot  so  regulate  the  doing  of  business 
by  such  corporation  within  the  state. 

1101  It  is  urged  in  this  ca.se  that  other 
states  have  passed  laws  which  provide  that 
Insurance  companies  doing  business  In  such 
states  are  prohibited  from  making  contracts 
In  other  states  upon  different  terms  from 
those  made  In  such  states,  or  in  the  states 
where  such  insurance  companies  are  creat- 
ed; but  this  is  no  reason  why  a  law  pre- 
scribing different  rules  and  regulations  for 
doing  business  may  not  be  enacted  within 
the  state  of  Idaho,  or  a  reason  for  holding 
the  regulations  provided  by  law  in  this  state 
unconstitutional  and  void.  Each  state  has 
the  right  to  pass  Its  own  laws  regulating  the 
doing  of  business  l)y  foreign  corporations 
within  the  state,  and  the  laws  of  one  state 
have  no  application  to  any  other  state,  and 
cannot  limit  or  circumscribe  the  power  of 
any  other  state.  In  making  tmch  limitations 
and  r^ulations  there  is  no  taking  of  prop- 
erty or  denial  of  right  to  contract  within  the 


state,  and  this  Is  especially  true  when  such 
legislation  and  regulations  are  reasonable 
and  affect  only  contracts  made  after  such 
legislation  becomes  effective,  and  leave  it  op- 
tional on  the  part  of  such  Insurance  com- 
panies as  to  whether  they  will  accept  the 
terms  and  regulations  prescribed  by  the 
state. 

In  the  case  of  New  York  Life  Ins.  Co.  v. 
Harrison,  100  Mass.  100.  85  N.  E.  410,  127 
Am.  St.  Rep.  478,  the  Supreme  Court  of 
Massachusetts  had  under  discussion  the  con- 
stitutionality of  a  statute  regulating  insur- 
ance companies  doing  business  within  the 
state  of  Massachusetts,  and  the  statute  pre- 
scribed many  conditions  and  requirements, 
and  the  court  In  that  case  takes  up  each  one 
of  these  regulations  and  considers  the  power 
of  the  Legislature  to  make  the  same,  and 
holds  the  law  constitutional,  but  corrects 
the  form  of  policy  In  some  particulars.  In 
that  case  the  court  recites  the  provisions  of 
the  statute  of  Massachusetts  with  reference 
to  interest,  and  shows  that  in  that  state  the 
same  provision  is  made  by  law  requiring  that 
payment  of  interest  upon  reinstatements  and 
overdue  premiums  and  arrears  may  be  made 
with  interest  at  6  per  cent. — practically  the 
same  as  the  statute  now  under  consideration, 
except  that  the  rate  of  interest  is  6  per  cent., 
while  that  of  this  state  is  5  |ier  cent.  While 
the  reasonableness  or  constitutionality  of  this 
particular  provision  of  the  Massachusetts 
statute  is  not  passed  upon,  yet  they  hold 
the  form  of  the  policy  in  this  regard  to  be 
sufficient  and  within  the  power  of  the  Legis- 
lature to  prescril>e.  In  this  latter  case  many 
other  cases  are  cited  ns  to  the  power  of  the 
Legislature  in  regulating  the  business  of  in- 
surance. 

There  is  no  evidence  before  this  court  that 
loans  made  and  forbearances  permitted  at 
the  rate  of  5  per  cent,  interest,  as  provided 
in  section  42.  will  be  an  unreasonable  regu- 
lation in  so  far  as  being  too  low  a  rate,  or 
that  this  rate  will  not  bring  a  sufficient 
profit  to  the  company,  and  in  the  absence  of 
such  proof  this  court  will  presume  that  in 
fixing  said  rate  the  legislature  thoroughly 
Investigated  its  probable  effect  and  Its  rea- 
sonableness, and  from  such  investigation  de- 
termined the  same  to  be  a  reasonable  rate 
to  l>e  charged  for  the  particular  kind  and 
method  of  the  loan.  Whether,  therefore, 
insurance  comimnies  can  write  more  policies 
and  loan  their  funds  more  profitably  in  other 
states,  and  therefore  cannot  afford  to  do 
business  in  the  state  of  Idaho,  is  not  a  rea- 
son why  this  court  should  set  aside  the  ac- 
tion of  the  Legislature  as  unconstitutional. 

[11]  Fourth.  Reasonable  and  fair  regula- 
tions: There  is  one  other  question,  which 
counsel  for  appellant  has  called  attention  to. 
which  Is  urged  as  an  unreasonable  and  un- 
necessary requirement  in  the  form  of  the 
policy,  and  this  relates  to  the  extent  of  the 
tables  of  cash,  paid-up,  and  extended  insur- 
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ance  options  available  under  the  policy,  as 
required  In  subdivision  8  of  section  42  of  the 
act  now  under  consideration.  The  plaintiff 
claims  that  In  the  form  of  policy  presented 
to  the  defendant  the  plaintiff  substantially 
compiled  with  this  statutory  provision  by 
setting  out  tables  for  a  period  of  20  years 
from  the  date  of  the  policy.  It  appears  that 
life  insurance  companies  have  for  their  own 
convenience  of  computation,  and  also  because 
insnred  persons  seldom  exceed  that  age,  as- 
sumed that  96  years  is  the  proper  limit  of 
premium  payments  in  ordinary  life  insur- 
ance, or,  in  other  words,  that  the  period 
of  expectancy  Is  96  years,  and  insurance 
tables  are  prepared  upon  this  basis.  In  the 
form  of  policy  of  plaintiff  asked  to  be  ap- 
proved by  defendant,  it  appears  that  these 
computations  have  been  made  and  appear  as 
a  part  of  the  policy  tendered  in  this  case  for 
a  period  of  only  20  years.  This  leaves  56 
years  (or  which  there  is  no  table,  and  the 
policy  bolder  is  compelled  to  send  to  the 
company  and  ascertain  from  them  the  value 
of  the  remaining  years,  or  figure  out  such 
payment  himself,  and,  to  protect  the  policy 
holder  and  provide  the  proper  information 
for  him  during  the  period  be  may  live,  the 
statute  requires  that  a  table  of  cash,  paid- 
up,  and  extended  insurance  must  be  shown 
upon  the  policy  not  only  for  the  period  of 
20  years,  but  for  a  period  up  to  the  age  of 
96  years,  and  the  company  In  this  instance 
has  not  substantially  complied  with  the  stat- 
ute. It  seems  that  the  company  would  be 
better  able  than  any  one  else  to  figure  out 
these  payments,  and  that  it  would  be  very 
little  trouble  for  them  to  continue  the  cal- 
culations to  the  period  required  by  the  stat- 
ute, and  that  it  is  not  an  unreasonable  re- 
quirement. 

Judicial  opinion  is  almost  unanimous  that 
the  state  has  a  constitutional  right  to  enact 
laws  regulating  and  limiting  the  right  to  do 
business  within  a  state,  and  the  authority 
for  and  manner  of  carrying  on  such  busi- 
ness, and  the  question  is  one  for  each  state 
to  settle,  and  where  the  Legislature  has  en- 
acted and  prescribed  what,  to  it,  are  reason- 
able regulations,  this  court  will  be  cautious 
In  attempting  to  discover  some  imaginary  or 
theoretical  reason  for  annulling  such  legis- 
lation. We  have  examined  this  case  with 
reference  to  the  many  constitutional  objec- 
tions which  counsel  for  plaintiff  has  present- 
ed, and  have  attempted  in  this  opinion  to 
cover  all  such  objections,  and  are  unable  to 
discover  any  constitutional  objections,  to  the 
provisions  of  the  act  now  under  considera- 
tion, which  would  render  it  void  or  uncon- 
stitutional. 

[121  We  understand  the  rule  of  law  to  be 
elementary  that  every  reasonable  construc- 
tion must  be  resorted  to  by  the  court  in  order 
to  sustain  a  statute  and  uphold  its  constitu- 


tionality. Gillesby-  t.  Board  of  Com'rs,  17 
Idaho,  686,  107  Pac.  71 ;  Kessler  v.  Frltch- 
man,  119  Pac.  692;  Sabln  v.' Curtis,  3  Idaho 
(Hash.)  662.  32  Pac.  1130;  Doan  v.  Board  of 
Com'rs,  3  Idaho  (Ilasb.)  38,  26  Pac.  167. 

The  application  for  writ  of  mandate  Is  de- 
nied.   Costs  awarded  to  the  respondent 

AILSHIE  and  SULLIVAN,  JJ.,  concur. 


BIG  LOST  RIVER  IRR.  CO.  v.  DAVIDSON 

et  ux. 
(Supreme   Court  of   Idaho.     Jan.   16,   1912.) 

(Syllabua  ly  the  Court.) 

1.  Eminent  Domain  (J  74*)— Nature  and 
Extent  of  Riohx— Constitutional  Provi- 
sion. 

Under  the   provisions   of  sectioa  14,   art. 

1.  of  the  Constitution  of  this  state,  private 
property  may  be  taken  for  public  use,  after 
just  compensation  has  been  ascertained  and 
paid  in  a  manner  prescribed  by  law,  and  this 
section  limits  the  power  of  the  Legislature  in 
providing  the  proceedings  for  the  taking  of 
such  property,  in  that  before  such  property  is 
taken  a  just  compensation  must  first  be  ascer- 
tained and  payment  made. 

[Ed.    Note.— For   other    cases,   see    Eminent 
Domain,  Cent.  Dig.  {§  188-197;    Dec  Dig.  S 

2.  Eminent  Domain  (}  223*)— Assessment  of 
Compensation — Findings  Required. 

Under  the  provisions  of  section  5220  ot 
the  Rev.  Codes,  it  is  the  duty  of  the  court, 
jury,  or  referee  before  whom  a  hearing  is  had 
to  ascertain  and  assess  the  damages  under  the 
provisions  of  this  section,  and  to  make  find- 
ings upon  each  of  the  elements  of  damages 
as  described  in  this  section.  That  is,  if  the 
entire  tract  of  land  is  sought  to  be  taken  by 
the  condemnation  proceedings,  the  court,  jury, 
or  referee  is  required  to  find:  First,  the  value 
of  the  property  sought  to  be  condemned  and 
all  improvements  thereon  appertaining  to  the 
realty,  and  of  each  and  every  separate  estate 
or  interest  therein,  and,  if  it  consists  of  differ- 
ent parcels,  the  value  of  each  parcel  and  each 
estate  or  interest  therein  shall  be  separately 
assessed;  second,  if  the  property  sought  to  be 
condemned  constitutes  only  a  part  of  a  larger 
parcel,  the  jury  must  also  find  the  damages 
which  will  accrue  to  the  portion  not  sought 
to  be  condemned  by  reason  of  the  severance 
from  the  portion  sought  to  be  condemned; 
and,  third,  if  the  property  sought  to  be  con- 
demned constitutes  a  part  of  a  larger  parcel, 
the  benefits  that  will  accrue  to  the  remaining 
portion  after  the  severance  of  the  part  con- 
demned; and  in  assessing  such  damages,  if  the 
benefits  shall  be  less  than  the  damages  so 
assessed,  then  in  fixing  such  damages  the  bene- 
fits should  be  deducted  from  the  damages  as- 
sessed. 

[Ed.   Note. — For   other   cases,   see    Eminent 
Domain,  Dec.  Dig.  {  223.*] 

3.  Eminent  Domain  (i  223*) —Assessment 
OF  Compensation  —  Findings  Required  — 
"Parcel." 

Under  the  provisions  of  section  6220,  Rev. 
Codes,  it  is  not  necessary  that  the  jury  find 
the  value  of  each  legal  subdivision  of  the  tract 
sought  to  be  condemned.  If,  however,  there 
is  more  than  one  parcel  of  land,  or  several 
separate  parcels  or  tracts,  each  separated  from 
the  other,  then  it  is  necessary  for  the  jury  to 
determine  the  value  of  each  separate  tract  or 


*For  other  cases  see  suss  topic  and  section  NUMBER  tn  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Rep'r  indexea 
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parcel.  But  where  the  tract  Is  a  single  or 
consolidated  tract,  the  value  may  be  fixed  as 
a  single  parcel  or  tract.  "Parcel"  or  tract  of 
land,  as  used  in  this  section,  does  not  mean 
legal  subdivision,  but  does  mean  a  consolidat- 
ed or  single  tract. 

[Bid.  Note. — For  other  cases,  see  Eminent 
Domain,  Dec.  Dig.  i  223.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  6,  pp.  5166,  5167.] 
4.  Eminent  Domain  (§  223* )— Assessment  of 

Compensation — Improvements. 

Under  the  provisions  of  section  5220,  in 
assessing  and  determining  the  value  of  the 
land  sought  to  be  condemned,  the  improye- 
ments  appertaining  to  the  land  sought  to  be 
condemned  are  assessed  as  a  part  of  the  realty, 
and  the  finding  of  the  value  of  the  realty  in- 
cludes  the  improvements. 

[Ed.    Note.— For  other   cases,  aee   Eminent 
Domain,  Dec.  Dig.  i  223.*] 
6.  Eminent  Domain  (f|  241*)— Assessment  of 

Damages-Judgment. 

Upon  damages  being  assessed  by  the  court, 
jury,  or  referee,  under  the  provisions  of  Rev. 
Codes,  {  5220,  a  Judgment  should  be  rendered 
by  the  court  in  the  common,  ordinary  form  for 
the  recovery  of  money  in  favor  of  the  defend- 
ant against  the  plaintiff,  where  damages  are 
allowed,  and  such  judgment  is  the  final  judg- 
ment mentioned  in  section  5223  of  the  Rev. 
Codes,  and  is  a  judgment  in  personam  against 
the   plaintiff  for  such  damages. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent.  Dig.  Ji  621-625;  Dec.  Dig.  f 
241.*] 

6.  Eminent  Domain  (§  24.3*)— Assessment  of 
Damages— Judgment— Payment. 

Under  the  provisions  of  section  5223  of 
the  Rev.  Codes,  the  plaintiff  is  required  to 
pay  the  final  judgment  entered  for  damages 
assessed  under  the  provisions  of  section  5220, 
within  SiO  days  after  such  judgment  is  entered. 
[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Dec.  Dig.  §  243.*] 

7.  Eminent  Domain  (§  249*) — Assessment 
of  Damages— .Tudgment— Enforcement. 

By  the  provisions  of  section  5224  of  the 
Rev.  Codes,  payment  of  the  jjudgment  entered 
under  the  provisions  of  section  6223  may  be 
made  or  deposited  in  court,  and,  if  not  so 
paid  or  deposited,  an  execution  may  issue  as 
in  civil  cases. 

[EJd.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  $  646;    Dec  Dig.  g  249.*] 

&  Eminent  Domain  (§  241*)— Pboceedinos 
to  Take  Pboperty— Judgment  of  Condem- 
nation. 

Under  the  provisions  of  section  5225  of 
the  Bev.  Codes,  when  payments  have  been 
made  as  provided  in  sections  5223  and  5224, 
the  court  may  make  a  final  order  or  judgment 
of  condemnation,  and  such  judgment  is  re- 
qaired  to  describe  the  property  condemned  and 
the  purposes  of  such  condemnation. 

[EJd.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.   I J  621-625;    Dec   Dig.  | 

9.  Eminent  Domain  (|  241*)— Proceedings 
to  Take  Property  and  Assess  Damages- 
Judgment. 

Under  the  provisions  of  sections  5223, 
5224.  and  5225,  two  judgments  are  to  be  en- 
tered by  the  court  in  which  eminent  domain 
proceedings  are  tried,  the  first  in  favor  of  de- 
fendant for  the  damages  as  assessed  under  the 
provisions  of  Rev.  Codes,  i  5220,  and  the  sec- 
ond in  favor  of  plaintiff  for  condemnation  of 
the  property  after  the  first  judgment  is  paid, 
and   the    second   judgment  should   describe   the 


property  and  the  purposes  'for  which  the  same 
18  condemned. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Dec.  Dig.  g  241.*] 

10.  Eminent  Domain  (|  246*)— Proceedings 
to  Take  Pkopebty  and  Assess  Damages— 
Right  to  Abandon  Proceedings. 

By  the  various  provisions  of  the  eminent 
domain  act  of  this  state,  it  was  intended  that 
where  proceedings  are  prosecuted  for  the  pur- 

{)ose  of  condemning  private  property  for  pub- 
ic use,  and  the  value  on  such  property  has 
been  assessed  and  determined  in  the  manner 
provided  by  the  statute,  the  plaintiff  should  not 
be  left  to  his  own  discretion  as  to  whether  or 
not  he  will  pay  such  judgment,  and  leave  the 
defendant's  property  charged  with  a  liability 
to  be  talcen  at  the  will  or  convenience  of  the 
plaintiff,  and,  to  guard  against  such  possible 
condition,  the  Legislature  provided  for  a  per- 
sonal judgment  and  for  means  by  which  the 
same  can  be  enforced;  and  that  the  plaintiff 
is  not  at  liberty  or  privileged  to  abandon  such 
proceedings,  whether  in  or  out  of  possession 
of  the  property,  and  leave  the  defendant  with- 
out a  remedy. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent.  Dig.  i§  647-657;  Dec  Dig.  } 
246.*] 

11.  Eminent  Domain  (J  167*) —Compensa- 
tion—Necessity  fob  Payment  Before  Tak< 

ING. 

Under  the  Constitution  of  this  state  and 
the  procedure  provided  by  the  statute  of  emi- 
nent domain,  proceedings  must  be  substantial- 
ly in  accordance  with  the  statute,  and  the 
plaintiff  or  person  or  corporation  seeking  to 
condemn  and  acquire  title  to  private  property 
for,  public  use  must  pay  a  just  compensation; 
that  is,  if  the  parties  cannot  agree  upon  the 
value  of  the  property  sought  to  be  taken  or 
condemned  for  public  use,  such  person  or  cor- 
poration desiring  such  property  for  public  use 
must  proceed  in  the  manner  provided  by  the 
statute  to  have  the  value  of  the  property 
sought  to  be  taken  fixed  and  assessed,  and 
must  pay  such  assessment  before  the  property 
can  be  condemned  or  taken,  or  any  rights 
whatever  acquired  by  the  plaintiff  in  the  con- 
demnation proceedings. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent.  Dig.  §§  451-450;  Dec.  Dig.  { 
167.*] 

12.  Eminent  Domain  (8  255* )— Appeal — 
Presentation  of  Questions  in  Tbiax, 
Court— Form  of  Verdict. 

In  proceedings  under  the  eminent  domain 
statute,  where  there  are  several  separate  par- 
cels or  tracts  of  land,  and  the  jury  in  assessing 
the  damages  sustained  by  the  owner  of  such 
land  finds  the  damages  to  be  of  an  aggregate 
value,  and  does  not  designate  in  such  verdict 
the  value  of  the  land  taken  in  each  of  several 
parcels,  and  no  objections  are  made  to  the  form 
of  the  verdict  upon  its  return,  and  a  motion 
for  a  new  trial  is  not  made  on  the  ground 
that  the  verdict  of  the  jury  was  insufficient 
because  they  did  not  find  or  assess  damages 
for  each  several  tract  taken,  and  the  trial 
court  has  not  had  an  opportunity  of  passing 
upon  or  determining  the  sufficiency  of  such  ver- 
dict, and  the  sufficiency  of  such  verdict  has  in 
no.  way  been  presented  to  the  trial  court,  this 
court  will  not  reverse  the  judgment  entered 
upon  the  ground  that  the  verdict  is  insufficient 
when  the  objection  is  raised  for  the  first  time 
in  this  court. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent.  Dig.  §  666;    Dec.  Dig,  §  255.*] 

Appeal  from  District  Court,  Bingham  Coun- 
ty;  J.  M.  Stevens,  Judge. 
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Action  by  the  Big  Lost  River  Irrigation 
Company  against  Charles  C.  Davidson  and 
wife.  From  a  judgment  for  defeudimts, 
plaintiff  appeals.    Afflrmed. 

Richards  &  Jlnga  and  Ilansbrough  &  Gagon, 
for  arpellaut.  Hawley,  I'uekett  &  Ilawley, 
for  respondents. 

STEWART.  C.  J.  This  action  xvas  brought 
by  appellant  to  eoudeuin  801.4.J  acres  of  land 
as  a  right  of  way  for  a  dam  and  reservoir 
site.  The  complaint  is  in  the  ordinary  form 
and  states  all  the  facts  required  by  Rev. 
Codes,  §  5216.  Respondents  admit  In  their 
answer  that  the  land  described  In  the  plain- 
tiff's complaint  Is  necessary  for  the  proper 
and  convenient  construction  of  the  dam  and 
reservoir  mentioned  in  the  complaint  and  the 
permanent  flooding  occasioned  thereby,  and 
also  admit  and  allege  as  an  affirmative  de- 
fense that  respondents  are  the  owners  and 
in  possession  of  the  N.  W.  %  of  the  S.  E. 
%  and  the  N.  E.  %  of  the  S.  W.  %  of  sec- 
tion 3,  township  7  N.,  of  range  25  E.,  of  Boise 
Meridian,  containing  80  acres  in  area,  and 
that  said  80  acres  will  also  be  required  and 
taken  by  the  flooding  of  the  same  in  the  con- 
struction of  the  dam  proposed  on  the  land 
sought  to  be  condemned.  To  the  aflirmatlve 
matter  thus  alleged  In  the  answer  there 
seems  to  have  been  no  reply  by  the  aiqiellant. 
It  win  thus  be  seen  that  the  only  Issue  pre- 
sented in  the  pleadings  was  the  value  of  the 
land  to  be  taken.  The  right  to  take  the  land 
described  in  the  complaint  and  the  necessity 
for  such  taking  is  admitted  by  the  answer, 
and  the  description  of  the  land  as  alleged  In 
the  complaint  Is  also  admitted  by  the  answer, 
and  the  allegation  in  the  answer  as  to  the 
necessity  for  taking  80  additional  acres  is 
not  denied  or  put  In  issue,  and  therefore 
must  have  been  admitted  by  the  api>ellant, 
leaving  for  determination  the  value  of  the 
land  described  in  the  pleadings  as  the  only 
Issue  to  be  determined  In  said  cause.  A  jury 
was  called,  and  a  verdict  rendered  by  the 
Jury  in  the  following  form:  "We,  the  Jury 
duly  sworn  and  impaneled  In  the  above-en- 
titled action,  find  for  the  defendants  and  as- 
sess defendants'  damages  in  the  sum  of 
?55,593."  Upon  this  verdict  the  trial  court 
entered  the  following  Judgment:  "This  cause 
came  on  regularly  for  trial.  The  said  par- 
ties appeared  by  their  attorneys.  A  jury  of 
12  persons  was  regularly  impaneled  and 
sworn  to  try  said  cause.  Witnesses  on  the 
part  of  plalntiflT  and  defendants  were  sworn 
and  examined.  After  bearing  evidence,  the 
argument  of  counsel,  and  instructions  of  the 
court,  the  jury  retired  to  consider  their  ver- 
dict, and  subsequently  returned  into  court, 
and,  being  called,  answer  to  their  names  and 
say  they  flnd  a  verdict  for  the  defendants. 
Wherefore,  by  virtue  of  the  law,  and  by  rea- 
son of  the  premises  aforesaid,  it  is  ordered, 
adjudged,  and  decreed  that  the  said  defend- 
ants have  and  recover  from  said  plaintift  the 
sum  of  $56,593,  with  interest  thereon  at  the 


rate  of  7  per  cent,  per  annum  from  the  date 
hereof  imtU  paid,  together  with  said  defend- 
ants' costs  and  disbursements  Incurred  in  this 

action,  amounting  to  the  sum  of  $ ." 

From  this  judgment  this  appeal  was  taken. 
The  transcript  contains  the  complaint  and 
answer  upon  which  the  case  was  tried,  and 
the  verdict  of  the  jury,  and  the  judgment. 

Four  errors  are  assigned :  First,  that  the 
court  erred  in  entering  an  unconditional  jjer- 
sonal  Judgment  against  the  appellant.  Sec- 
ond, the  court  erred  in  entering  a  Judgment 
which  failed  to  describe  the  land  for  which 
damages  had  been  assessed,  and  which  failed 
to  show  whether  the  damages  or  compensa- 
tion assessed  included  only  the  land  describ- 
ed in  the  complaint  or  whether  it  also  in- 
cluded the  land  described  in  the  answer, 
which  appellant  contended  it  did  not  require. 
Third,  the  court  erred  In  condemning  the 
land  to  appellant's  use  upon  payment  of  the 
sum  awarded.  Fourth,  the  court  erred  in 
entering  judgment  upon  a  verdict  in  direct 
contravention  of  the  statutes,  and  which  was 
erroneous  for  the  following  reasons:  (a)  It 
did  not  describe  the  land,  (b)  The  award 
was  in  a  lump  sum.  (c)  Bach  source  of  com- 
pensation or  damages  was  not  separately  as- 
sessed as  required  by  section  5220  of  the 
Rev.  Codes,  (d)  It  did  not  show  what  was 
allowed  for  the  Improvements  situated  on  the 
premises  and  alleged  to  be  of  the  value  of 
$2,500.  (e)  It  did  not  show  what  compensa- 
tion or  damage  was  allowed  for  the  40  acres 
described,  which  respondents  contend  bad  a 
special  value,  (f)  It  did  not  show  the  com- 
pensation or  damage  allowed  for  the  remain- 
ing 001.45  acres  of  land  alleged  to  be  of  the 
value  of  175  per  acre,  and  constituting  sev- 
eral tracts,  (g)  The  verdict  does  not  show 
whether  the  jury  found  that  the  appellant 
would  damage  or  acquire  for  right  of  way 
the  additional  80  acres  of  land  owned  by  the 
respondents,  and  which  they  allege  In  their 
answer  would  be  flooded  by  the  reservoir. 
And  the  verdict  does  not  show  what  dam- 
ages, if  any,  were  asses.sed  against  appellant 
on  account  of  said  land. 

The  evidence  and  the  instructions  of  the 
trial  court  are  not  contained  in  the  tran- 
script, and  much  of  the  argument  made  by- 
counsel  for  appellant  Is  answered  by  the  ver- 
dict of  the  Jury  upon  the  evidence,  and  the 
presumption  Is  that  the  court  fully  advl.sed 
the  Jury  as  to  their  duties  in  finding  a  ver- 
dict in  such  case. 

[11  It  is  first  contended  by  counsel  for  ap- 
pellant that,  in  a  proceeding  for  the  condem- 
nation of  property  for  public  use  under  the 
eminent  domain  provisions  of  the  statute,  a 
personal  Judgment  cannot  be  rendered  against 
the  plaintiff,  and  that  the  verdict  of  the 
Jury  must  in  form  show  that  the  jury  found 
ui)on  each  of  the  questions  covered  by  sei-tlon 
5220  of  the  Rev.  Codes.  The  consideration 
of  such  question  involves  the  procedure  of 
the  eminent  domain  statute  of  the  state  en- 
acted for  the  purpose  of  carrying  out  the  pro- 
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rlaioiis  of  the  Constitution.  Section  14,  art. 
1.  of  the  ('on.stltutIon  provides:  "The  neces- 
sary use  of  lands  for  the  construction  of  res- 
ervoirs or  storage  basins,  for  the  purpose  of 
Irrlftatlon,  or  for  the  rights  of  way  for  the 
fonstrnctlon  of  canals,  ditches,  flumes  or 
pll>es  to  convey  water  to  the  place  of  use, 
for  any  useful,  beneficial  or  necessary  pur- 
pose, or  for  drainage;  or  for  the  drainage  of 
mines,  or  the  working  thereof,  by  means  of 
roads,  railroads,  tramways,  cuts,  tunnels, 
shafts,  hoisting  works,  dumps,  or  other  nec- 
essary means  to  their  complete  development, 
or  any  other  use  necessary  to  the  complete 
development  of  the  material  resources  of  the 
state  or  the  preservation  of  the  health  of  Its 
inhabitants.  Is  hereby  declared  to  be  a  pub- 
lie  use,  and  subject  to  the  regulation  and 
control  of  the  state.  Private  property  may 
be  taken  for  public  use,  but  not  until  a  Just 
compensation,  to  be  ascertained  In  a  manner 
prescribed  by  law,  shall  be  paid  therefor." 

It  will  thus  be  seen  that  under  the  provi- 
sions of  the  Constitution  private  property 
may  be  taken  for  public  use,  but  not  until 
Just  compensation,  ascertained  In  a  manner 
prescribed  by  law,  shall  be  paid  therefor. 
This  provision  of  the  Constitution  limits  the 
power  of  the  Legislature  in  providing  the  pro- 
ceedings for  the  taking  of  private  property 
for  public  use,  in  that  before  such  property 
can  be  so  taken  a  just  compensation  must  be 
first  ascertained  and  the  payment  therefor 
made.  Portneuf  Irr.  Co.,  Ltd.,  v.  Budge,  16 
Idaho.  116.  100  Pac.  1046;  Knowles  v.  New 
Sweden  Irr.  Dist.,  16  Idaho,  217,  101  Pac. 
Kl;  Pyle  v.  Woods,  18  Idaho,  674,  111  Pac. 
746;  Idaho  &  Western  Ry.  Co.  v.  Colum- 
bian Conference,  etc..  119  Pac.  60;  Bensley 
v.  Mountain  Lake  W^ater  Co.,  13  Cal.  306,  73 
Am.  Dec.  575;  Cook  v.  South  Park  Com'rs, 
61  111.  120 ;  Chicago  &  Mil.  R.  R.  Co.  v.  Bull, 
•M  111.  218;  Johnson  v.  Jollet  &  C.  R.  R.  Co., 
23  111.  203;  Sbute  v.  Chicago  ft  Mil.  R.  R. 
Co..  26  111.  436;  Mills  on  Eminent  Domain, 
f  89. 

12]  To  carry  out  and  gU-e  eftect  to  the 
provisions  of  the  Constitution,  the  Legisla- 
ture has  provided  the  procedure  for  exercis- 
ing the  constitutional  right  thus  conferred, 
describing  the  uses  for  which  private  prop- 
erty may  be  taken,  and  the  estates  and  rights 
that  may  be  taken,  and  what  proi)erty  may 
be  taken,  and  what  must  appear  to  authorize 
such  condemnation,  and  for  surveys  and  the 
jurisdiction  of  the  court.  Then  follows  the 
complaint  which  is  to  be  filed  In  the  court 
having  jurisdiction  of  such  matters,  and 
what  such  complaint  shall  contain;  and  upon 
the  filing  of  such  complaint  that  a  summons 
may  be  issued,  and  granting  the  right  to  all 
liersons.  In  occui>atlon  of  or  having  or  claim- 
ing an  Interest  in  any  of  the  property  de- 
scribed in  the  complaint,  or  in  the  damages 
for  the  taking  thereof,  though  not  mimed,  to 
a|)|>eiir.  plead,  and  defend  In  resiteot  to  bis 
•>vm  proi>erty  or  interest,  or  that  clHluied  by 
liim,  in  like  manner  us  if  named  in  the  com- 


plaint. Then  the  powers  of  the  court  are 
prescribed.  Then  follows  section  5220  of 
the  Rev.  Codes,  which  provides:  "The  court, 
jury  or  referee  must  hear  such  legal  testi- 
mony as  may  be  offered  by  nuy  of  the  par- 
ties to  the  proceedings,  and  thereupon  must 
a.scertnlu  and  assess:  (1)  The  value  of  the 
property  sought  to  be  condemned,  and  all 
Improvements  thereon  pertaining  to  the  real- 
ty, and  of  each  and  every  separate  estate 
or  interest  therein;  if  it  consists  of  differ- 
ent parcels,  the  value  of  each  parcel  and 
each  estate  or  Interest  therein  shall  be  sep- 
arately assessed.  (2)  If  the  property  sought 
to  be  condemned  constitutes  only  a  part  of  a 
larger  parcel,  the  damages  which  will  accrue 
to  the  portion  not  sought  to  be  condemned, 
by  reason  of  its  severance  from  the  portion 
sought  to  be  condemned,  and  the  construction 
of  the  Improvement  in  the  manner  proposed 
by  the  plaintiff.  (3)  Separately,  how  much 
the  portion  not  sought  to  be  condemned,  and 
each  estate  or  Interest  therein,  will  be  spe- 
cially and  directly  benefited.  If  at  all,  by  the 
construction  of  the  improvement  proposed  by 
the  plaintiff;  and  if  the  benefit  shall  be 
equal  to  the  damages  assessed,  under  subdi- 
vision 2,  the  owner  of  the  parcel  shall  be  al- 
lowed no  comiieusation  except  the  value  of 
the  portion  taken;  but  if  the  benefit  shall 
be  less  ttian  the  damages  so  assessed,  the 
former  shall  be  deducted  from  the  latter, 
and  the  remainder  shall  be  the  only  damages 
allowed  in  addition  to  the  value.  (4)  If  the 
property  sought  to  be  condemned  be  for  a 
railroad,  the  cost  of  good  and  sufficient  fenc- 
es along  the  line  of  such  railroad,  and  the 
cost  of  cattle  guards  where  fences  may  cross 
the  line  of  such  railroad.  (5)  As  far  as  prac- 
ticable, compensation  must  be  assessed  for 
each  source  of  damages  separately." 

This  section  of  the  statute  names  the  dif- 
ferent elements  of  compensation  to  which 
the  owner  of  land  is  entitled  where  his  land, 
or  any  part  of  It,  is  sought  to  be  taken  for 
a  public  use,  and  it  is  the  duty  of  the  court, 
jury,  or  referee  before  whom  such  hearing 
Is  had  to  ascertain  and  assess  the  damages 
according  to  the  direction  of  the  statute. 
Idaho  &  Western  Ry.  Co.  v.  Columbian  Con- 
ference, etc.,  119  Pac.  60;  Butte  County  v. 
Boydston,  64  Cal.  110,  29  Pac  511;  Ore- 
gonlan  Ry.  Co.  v.  Hill,  9  Or.  377.  And  If 
the  cause  is  tried  to  the  court  or  referee,  the 
findings  should  so  state,  and  if  the  assess- 
ment of  damages  is  submitted  to  a  jury, 
then  the  form  of  verdict  of  the  jury  should 
show  the  finding  uixin  each  of  these  elements 
of  damages  described  in  this  section.  That 
is:  First,  the  value  of  the  proiierty  sought  to 
be  condemned  and  all  Improvements  thereon 
pertaining  to  the  realty,  and  of  each  and 
every  separate  estate  or  Interest  therein,  and 
If  it  consists  of  different  parcels,  the  vahic 
of  each  parcel  and  each  estate  therein  shall 
be  assessed;  second.  If  the  property  .sought 
to  be  condemned  constitutes  only  a  part  of 
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a  larger  parcel,  the  Jury  must  also  find  the 
damages  which  will  accrae  to  the  portion 
Dot  sought  to  be  condemned  by  reason  of  the 
severance  from  the  portion  sought  to  be  con- 
demned; and,  third,  if  the  property  sought  to 
be  condemned  constitutes  a  part  of  a  larger 
parcel,  the  benefits  that  will  accrue  to  the 
remaining  portion  after  the  severance  of  the 
part  condemned,  and  in  assessing  such  dam- 
ages, if  the  benefits  shall  be  less  than  the 
damages  so  assessed,  then  in  fixing  such  dam- 
ages the  benefits  will  be  deducted  from  the 
damages  assessed.  Idaho  &  Western  Ry.  Co. 
T.  Columbian  Conference,  etc.,  119  Pac.  60. 

[4]  The  appellant  sought  to  condemn  cer- 
tain lands  described  In  the  complaint,  and 
the  answer  of  defendant  admits  that  it  was 
necessary  to  condemn  the  lands  thus  de- 
scribed for  the  purposes  Intended  by  the  ap- 
pellant, and  that  it  was  necessary  to  take, 
and  therefore  necessary  to  condemn,  80  ad- 
ditional acres  described  In  the  answer.  The 
only  damage  then  to  be  ascertained  was  the 
value  of  the  property  taken.  Including  the 
Improvements.  The  improvements  were  part 
of  the  realty,  and  the  jury  were  called  upon 
to  assess  the  land  and  the  Improvements  to- 
gether. In  the  case  of  Tehama  County  v. 
Bryan,  68  Cal.  67,  8  Pac.  673,  the  Supreme 
Court  of  California,  in  a  condemnation  pro- 
ceeding, held  that  a  verdict  of  a  jury  as 
follows:  "We,  the  Jury,  find  damages:  On 
the  roadbed,  $41.25;  on  18  panels,  $30.  To- 
tal, $71.25" — was  sufficient  under  a  statute 
almost  the  same  as  Rev.  Codes,  i  5221.  The 
verdict  in  that  case  was  in  response  to  an 
inquiry  propounded  to  them  as  follows:  "Up- 
on the  23d  day  of  August,  1883,  what  was 
the  value  of  the  property  of  the  defendant 
sought  to  be  condemned;  that  is  to  say,  of 
the  land  of  defendant  situated  and  embraced 
in  the  right  of  way  sought  to  be  obtained, 
and  the  value  of  all  improvements  thereon 
pertaining  to  the  realty?"  The  court  said: 
"The  question  was  placed  before  the  jury  lu 
proper  form,  and,  while  the  answer  does  not 
expressly  say  the  damages  found  are  the 
sum  of  that  value,  we  think  the  Inference  to 
be  deduced  from  the  answer  is  that  they 
found  the  value  of  the  land  to  be  $41.25  and 
the  improvements  $30,  making  a  total  of 
$71.25.  The  statute  requires  the  value  of 
the  land  or  property  to  be  taken,  and  all 
improvements  thereon  pertaining  to  the  real- 
ty to  be  valued,  but  does  not  require  the 
improvements  be  assessed  separately  from 
the  land,  and  if  we  discard  the  whole  an- 
swer of  the  jury  e.vcept  the  final  suninilns 
up  of  'total  $71.25,'  it  would,  wu  think,  be 
in  form  sufficient." 

[3]  Under  the  provisions  of  the  statute  It 
was  not  necessary  that  the  jury  should  find 
the  value  of  each  legal  subdivision  of  the 
tract  sought  to  be  condemned.  If,  however, 
there  is  more  than  one  parcel  of  laud,  or 
several  separate  parcels  or  tracts,  each  sep- 
arated from  the  other,  then  it  is  necessary 


for  the  jury  to  determine  the  ralue  of  eacb 
separate  tract  or  parcel.  But  where  the 
tract  is  a  single  or  consolidated  tract,  the 
value  then  may  be  fixed  as  a  single  parcel 
or  tract  "Parcel"  or  "tract"  of  land,  as 
used  in  this  section,  does  not  mean  legal 
subdivision,  but  a  consolidated  body  of  land,, 
and  the  finding  of  the  jury  may  be  upon  each 
single  parcel  or  tract  of  land. 

[12]  Under  the  pleadings  in  this  case  It  is 
admitted  that  the  several  tracts  or  parcels 
of  land  described  In  the  complaint  and  an- 
swer are  necessary  for  the  use  for  which 
the  same  la  sought  to  be  condemned,  and, 
the  evidence  not  appearing  in  the  record,  the- 
court  will  presume  that  evidence  was  intro- 
duced showing  the  value  of  eacb  separate 
tract  or  parcel  of  land  described,  and,  in  the 
absence  of  the  Instructions  which  are  not  in 
the  record,  it  will  be  presumed  that  the 
court  correctly  instructed  the  jury  and  told 
them  that  in  determining  the  question  of 
value  they  should  separately  assess  and  de- 
termine each  different  parcel.  In  returning 
the  verdict,  however,  the  jury  seems  to  have 
found  the  aggregate  value  of  the  several 
parcels  or  tracts  of  land,  and  to  have  in- 
cluded therein  the  value  assessed  by  them 
upon  each  separate  parcel.  This,  of  course, 
is  not  in  accordance  with  the  requirements 
of  the  statute,  and  It  would  have  been  better 
and  more  In  conformity  with  the  statute  to 
have  found  separately  the  value  of  each  sep- 
arate parcel,  and  the  aggregate  value  of  the 
damages  for  the  several  parcels.  When  said 
verdict  was  returned,  the  appellant  made  no 
objections  to  the  form  of  the  verdict,  or  In 
any  way  called  the  trial  court's  attention  to 
the  fact  that  the  verdict  was  not  in  con- 
formity with  the  form  required  by  the  stat- 
ute, and  the  insufficiency  of  the  verdict  was 
In  no  way  called  to  the  attention  of  the 
trial  court.  A  motion  for  a  new  trial  was 
not  made  in  this  case,  and  the  informality 
of  the  verdict  was  not  called  to  the  atten- 
tion of  the  trial  court  in  that  manner,  and  the 
trial  court  has  not  had  an  opportunity  to 
determine  this  matter.  We  think,  under  the 
authorities  and  the  decisions  of  this  court, 
that  api)ellant  waived  any  objections  to  the 
form  of  the  verdict  and  cannot  present  the 
matter  for  the  first  time  in  this  court.  Fox 
v.  West,  1  Idaho,  782;  Watson  v.  Molden, 
10  Idaho.  .570,  79  Pac.  5ai;  Smith  v.  Sterling. 
1  Idaho.  12S;  Gamble  v.  Dunwell,  1  Idaho, 
2(!8;  Medliury  v.  Maloney,  12  Idaho,  634,  88 
Pac.  SI;  Steve  v.  Bonners  Ferry  Lumber 
Co.,  i:{  Idaho,  3S4,  92  I'ac.  303.  It  was  not 
no<'essary  to  find  uiwn  the  other  two  elements 
of  danuises  provided  for  in  the  section  of 
the  statute,  because  the  property  sought  to 
he  coudeinned  was  not  a  part  of  a  larger 
parcel,  and  therefore  there  were  no  damages 
to  a  portion  of  such  land  not  sought  to  be 
coudenuied;  neither  were  there  any  benefits 
which  would  accrue  to  any  portion  of  the 
laud  not  taken. 
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[i]  It  is  next  contended  that  the  oonrt  erred 
In  not  describing  the  land  in  the  Judgment, 
and  in  not  determining  whether  the  valua- 
tion Included  the  land  described  in  the  com- 
plaint, or  whether  it  also  included  the  land 
described  in  the  answer.  The  statute  does 
not  proTide  the  form  of  Judgment  to  be  en- 
tered for  the  damages  fixed  and  assessed 
by  either  the  court,  Jury,  or  referee,  under 
the  provisions  of  section  6220;  but  under 
that  section  of  the  statute  there  could  be  but 
one  form  of  Judgment,  and  that  would  I>e  a 
common,  ordinary  form  of  Judgment  for  the 
recovery  of  money,  the  amount  determined 
by  tlte  court,  Jury,  or  referee,  and  is  the  final 
Judgment  mentioned  in  section  {^23  of  the 
Bev.  Codes,  and  is  a  Judgment  in  personam 
against  the  plaintiff,  and  upon  wl>lcb  an  ex- 
ecution may  issne  as  provided  by  section  6224 
of  the  statute. 

[I]  Section  6223  of  the  Rev.  Codes  pro- 
vides: "The  plaintiff  most,  within  30  days 
after  final  Judgment,  pay  the  sum  of  money 
assessed."  The  remaining  portion  of  this 
section  applies  only  to  railroads,  but  the  por- 
ti<m  above  quoted  applies  to  all  Judgments 
rendered  for  damages  as  provided  by  section 
6220,  and  the  final  Judgment  tlierein  referred 
to  is  tbe  Judgment  for  the  recovery  by  the 
defendant  from  the  plaintiff  of  the  damages 
sustained  by  the  defendant  by  reason  of  the 
condemnation  proceedings. 

[7]  This  construction  of  this  section  of  the 
statute  we  think  Is  dearly  warranted  by  the 
provisions  of  section  5224,  wherein  it  Is  pro- 
vided: "Payment  may  be  made  to  the  de- 
fendants entitled  thereto,  or  the  money  may 
be  deposited  in  oonrt  for  the  defendant,  and 
be  distributed  to  those  entitled  thereto.  If 
tbe  money  be  not  so  paid  or  deposited,  tbe 
defendants  may  have  execution  as  in  civil 
cases ;  and  if  the  money  cannot  be  made  on 
execution,  the  court,  upon  a  showing  to  that 
effect,  must  set  aside  and  annul  the  entire 
proceedings,  and  restore  possession  of  the 
property  to  the  defendant,  if  possession  has 
been  taken  by  the  plaintiff."  It  will  be  seen 
that  after  a  final  Judgment  has  been  entered 
the  plaintiff  has  30  days  within  which  to  pay 
the  same,  and  if  payment  is  not  made  then 
execntlon  may  issue,  as  In  civil  cases.  Glenn 
County  V.  Johnston,  129  Cal.  404,  62  Pac. 
66;  County  of  Madera  v.  Raymond  G.  Co., 
139  Cal.  128,  72  Pac.  915.  Rev.  Codes,  { 
4473,  provides  that,  when  tbe  Judgment  is 
for  money  or  tbe  possession  of  real  or  per- 
sonal property,  the  same  may  be  enforced 
by  writ  of  execution. 

There  would  be  no  reason  for  the  provi- 
sions found  in  section  5224,  providing  for  an 
execution,  If  there  was  to  be  no  Judgment 
entered  for  the  damages  assessed,  either 
by  the  court,  Jury,  or  referee.  The  very  fact 
that  an  execution  Is  authorized  to  be  issued 
presupposes  and  presumes  that  an  entry  of  a 
personal  Judgment  for  the  damages  nssessed 
win  be  entered,  upon  which  such  execution 
is  to  be  issued. 


[|]  Under  the  provisions  of  section  6225 
of  tbe  Bev.  Codes,  when  payments  have  been 
made,  as  provided  in  sections  5223  and  5224, 
and  tbe  bond  given,  if  the  plaintiff  elects 
to  give  one  as  required  by  tbe  last  two  sec- 
tions, the  court  must  make  a  final  order  of 
condemnation  which  must  describe  the  proi^ 
erty  condemned  and  the  purpose  of  such  con- 
demnation; that  is,  when  the  Judgment  for 
damages  assessed,  either  by  the  court.  Jury, 
or  referee,  has  been  paid,  and  If  it  be  a 
railroad  tbe  bond  given,  as  provided  In  sec- 
tion 5223,  the  court  then  makes  a  final  order 
or  Judgment  of  condemnation,  and  in  such 
Judgment  describes  the  property  condemned 
and  the  purpose  of  such  condemnation. 

[1]  Under  the  provisions  of  sections  5223, 
5224,  and  5225,  there  are  two  Judgments  to 
be  entered  by  the  trial  court,  the  first  in 
favor  of  defendant  for  damages  as  assessed 
under  the  provisions  of  Rev.  Codes,  S  S220. 
and  the  second  in  favor  of  plaintiff  for  con- 
demnation, describing  the  property  and  the 
purpose  of  condemnation,  entered  after  the 
payment  of  the  first  Judgment,  as  prescribed 
under  section  5225. 

As  was  said  by  the  Supreme  Court  of  Cali- 
fornia in  discussing  sections  of  the  Califor- 
nia statute,  which  are  Identical  with  sections 
of  the  statute  of.  this  state,  and  now  under 
consideration:  "But  the  provisions  we  have 
quoted  from  said  section  requiring  payment 
within  30  days  after  'final  Judgment,'  and 
the  provisions  of  section  1252,  are  general 
and  apply  to  all  cases,  and  were  so  treated 
in  San  Diego,  etc.,  Co.  v.  Neale,  78  Cal.  80, 
82  120  Pac.  3801,  and  Butte  County  v.  Boyd- 
ston,  64  Cal.  110  [20  Pac.  611].  It  is  also 
true  that  after  payment  of  the  damages  and 
compensation  awarded  by  the  Judgment  the 
court  is  required  to  make  'a  final  order  of 
condemnation';  but  that  is  au  order  after 
Judgment,  and  is  not  the  'final  Judgment' 
mentioned  In  section  1251  of  the  Code  of 
Civil  Procedure.  California,  etc.,  R.  B.  Co. 
V.  Southern  Pac.  R.  R.  Co.,  67  Cal.  03  [7  Pac. 
123].  It  was  not  Intended  that  any  plaintiff, 
whether  a  private  corporation,  or  the  state, 
or  a  county,  should  prosecute  a  proceeding  in 
eminent  domain  to  a  Judgment  of  condemna- 
tion, and  fail  or  refuse  altogether,  or  for  an 
Indefinite  time,  to  pay  tbe  Judgment,  and 
leave  the  defendant's  property  charged  vvlth 
a  liability  to  be  taken,  and  such  Judgment  to 
be  paid  or  not  at  the  option  or  convenience  of 
the  plaintiff." 

[10]  The  character  of  Judgment  to  be  en- 
tered for  the  damages  does  not  depend  upon 
the  question  whether  the  plaintiff  has  taken 
possession,  before  the  damages  are  assessed, 
for  it  Is  provided  in  section  5224,  if  the  mon- 
ey be  not  so  paid  or  deposited — that  is,  if 
the  valuation  fixed  by  the  court,  Jury,  or 
referee,  is  not  paid  or  deposited  within  .TO 
days  after  the  Judgment  for  the  same  has 
t)een  entered — the  defendants  may  have  ex- 
ecution as  In  civil  cases,  and  If  the  money 
cannot  be  made  on  execution,  and  such  fact 
Is  shown  to  tbe  court,  tbe  court  is  required 
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to  Ret  aside  and  annul  the  entire  proceed- 
ings and  restore  possession  of  the  property 
to  the  defendant.  If  possession  has  been  tak- 
en by  the  plaintiff.  From  this  language  of 
ths  statute  It  Is  apparent  that  the  Legisla- 
ture intended  that  where  proceedings  are 
prosecuted  for  the  purpose  of  condemning 
private  property  for  public  use,  and  the  val- 
ue of  such  property  has  been  assessed  and 
determined  In  the  manner  provided  by  the 
statute,  the  plalntlflT  Is  not  left  to  his  own 
discretion  as  to  whether  or  not  he  will  pay 
such  judgment  and  leave  the  defendant's 
proiwrty  charged  with  a  liability  to  be  tak- 
en, and  the  Judgment  paid  at  the  will  or 
convenience  of  the  plaintiff,  and  to  guard 
against  such  possible  condition  the  Legisla- 
ture provided  for  a  personal  Judgment  and 
for  means  by  which  the  same  could  be  en- 
forced, and  that  the  plaintiff  Is  not  at  liber- 
ty or  privileged  to  abandon  such  proceedings, 
whether  In  or  out  of  possession  of  the  prop- 
erty, and  leave  the  defendant  with  an  empty 
bag  and  no  remedy  to  All  It.  TTnder  the  stat- 
ute, if  the  value  of  the  property  Is  not  paid 
within  30  days,  the  defendant  Is  given  the 
right  to  enforce  Its  payment  by  execution  as 
in  civil  cases,  and,  if  It  cannot  be  collected 
In  that  manner,  then  the  court  Is  authorized 
and  empowered  to  annul  the  proceedings  and 
restore  the  defendant  to  possession. 

[11]  It  was  also  argued  upon  this  appeal 
that  the  trial  court  erred  In  not  stating  in 
the  Judgment  that  the  value  fixed  and  de- 
termined by  the  jury  was  for  the  land  de- 
scribed In  the  complaint.  If  that  were  the 
fact,  or,  if  It  also  included  the  land  describ- 
ed In  the  answer,  such  land  should  also  be 
described;  but  under  the  pleadings  It  appears 
that  the  lands  described  In  the  complaint 
and  answer  are  necessary  for  plaintiff's  use, 
and,  as  heretofore  stated,  the  judgment  was 
for  damages  only.  It  was  therefore  not  re- 
quired of  the  court  to  describe  the  proiJerty 
upon  which  damages  were  assessed  in  the 
Judgment  for  damages  as  entered  In  this  case, 
as  such  description  is  only  required  to  be 
made  in  the  final  order  of  condemnation  to 
be  entered  as  directed  by  section  5225,  su- 
pra. The  exercise  of  eminent  domain  Is  pure- 
ly a  matter  of  statutory  regulation.  The  Con- 
stitution provides  for  the  taking  of  private 
proiierty  for  public  use  and  grants  to  the 
Legislature  the  power  to  regulate  the  pro- 
cedure in  eminent  domain  proceedings,  and 
the  statutes  to  which  we  have  referred  clear- 
ly point  out  the  procedure  as  herein  discuss- 
ed. The  statutes  of  many  states  from  which 
citations  have  been  made  in  support  of  the 
jtroposltion  that  in  eminent  domain  proceed- 
ings a  personal  Judgment  cannot  be  rendered 
for  the  damages  assessed  are  different  from 
the  provisions  of  the  statutes  of  our  state, 
and  the  decisions  of  those  states  are  based 
uiwn  the  statutes  of  the  respective  states, 
and  hence  are  not  controlling  in  this  state 
where  we  have  different  statutory  provisions. 
The  leading  cases  which  counsel  for  appel- 


lant have  cited  from  Oregon,  Colorado,  Ohio, 
Kansas,  and  Washington  all  indicate  very 
clearly  that  the  statutes  of  those  states  are 
very  different  from  the  statutes  of  this  state. 
One  of  the  cases  relied  upon  by  the  appel- 
lant, and  in  which  the  general  rule  of  all  is 
stated,  is  that  of  Oregonlan  Ry.  Co.  v.  Hill, 
9  Or.  377,  which  discusses  the  question  very 
clearly  and  collates  a  great  many  authorities 
upon  this  particular  i>olnt,  and  in  that  case 
the  court  quotes  the  statute  of  that  state  as 
follows:  "Upon  payment  into  court  of  the 
damages  assessed  by  tiie  Jury,  the  court 
shall  give  Judgment  appropriating  the  lands 
in  question  to  the  corporation,  and  thereafter 
such  lands  are  the  property  of  such  corpora- 
tion." And,  commenting  on  this  provision  of 
the  statute,  says;  "This  provision  of  the 
statute  is  explicit  and  in  complete  harmony 
with  the  constitutional  provision  before  re- 
ferred to,  in  requiring  the  payment  of  the 
damages  assessed,  the  Just  compensation,  be- 
fore the  corporation  can  acquire  any  legal 
rights  to  appropriate  the  laud.  The  court  Is 
not  authorized  to  give  Judgment  of  condem- 
nation except  upon  payment  into  court  of  the 
damages  assessed  by  the  Jury.  Until  that  is 
done,  the  corporation  has  no  rights  in  the 
land  and  cannot  lawfully  appropriate  it.  This 
'just  compensation'  must  be  first  assessed 
and  tendered — ascertained  by  the  jury  and 
paid  into  court — before  the  legal  right  to 
take  the  laud  under  the  judgment  Is  com- 
plete. The  right  to  render  Judgment  is  not 
absolute,  but  conditional;  It  is  upon  the  iMiy- 
ment  of  the  damages  assessed  by  the  Jury 
that  the  judgment  of  condemnation  is  render- 
ed, and  the  right  of  the  corporation  to  ap- 
propriate the  land  is  complete.  Nor  can  the 
court  in  such  proceedings  render  any  other 
different  judgment  than  the  particular  kind 
of  judgment  prescribed  by  the  statute  •  •  • 
Now,  In  the  case  under  consideration,  the 
court  undertook  to  render  a  Judgment  in  per- 
sonam, for  the  whole  amount  of  damages 
claimed  in  favor  of  the  landowner,  and  at 
the  same  time,  and  without  the  payment  of 
the  damages  as  required  by  the  statute,  to 
adjudge  the  title  of  the  laud  sought  to  be 
appropriated  in  the  coriwration.  The  au- 
thorities cited  are  unanimous  that  this  was 
error.  No  such  judgment  is  warranted  by 
the  law.  The  statute  Is  explicit;  it  is  only 
upon  payment  that  the  court  is  authorized  to 
render  any  Judgment  whatever,  and  that  is  a 
judgment  condemning  the  land  to  the  use  of 
the  corporation.  The  payment  precedes  the 
legal  right  to  appropriate,  and  renders  it  im- 
IMsslble  in  such  proceeding  to  give  judgment 
for  the  damages  assessed,  except  upon  pay- 
ment as  provided  by  law." 

It  appears  from  this  latter  part  of  the 
opinion  that  the  statutes  in  the  state  of  Ore- 
gon and  in  Kansas  and  Ohio  and  Illinois 
and  the  other  states  relied  ujion  are  very  dif- 
ferent from  the  provisions  of  the  statute  of 
this  state.  I'nder  our  Constitution  property 
cannot  be  taken  until  it  is  paid  for,  and  con- 
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seqnently  our  statute  has  provided  tliat  jndg- 
inent  may  be  rendered  for  the  value  of  tbe 
proi>erty  sought  to  be  taken  and  execution  is- 
sued to  collect  such  Judgment  as  a  means  of 
payment  in  accordance  witb  tbe  provisions 
of  the  Constitation,  and  that  a  Judgment  of 
condemnation  cannot  be  entered  until  after 
such  payment  has  been  made,  either  by  the 
imyment  of  money  upon  the  Judgment  or  by 
its  payment  through  processes  of  execution. 
There  is  no  such  provision  found  in  the  stat- 
utes of  Oregon  or  considered  by  the  court  in 
the  above  case,  nor  are  such  statutory  provi- 
sions found  in  any  of  the  states  from  which 
the  decisions  are  discussed  in  the  Oregon 
case,  or  in  any  of  the  cases  cited  by  coun- 
sel for  appellant  in  support  of  their  conten- 
tion. This  case  quotes  at  length  from  many 
cases,  and  states  tbe  law  to  be  that  in  emi- 
nent domain  proceedings  no  Judgment  other 
or  Iteyond  that  authorized  by  tbe  statute  can 
be  entered,  and,  if  entered,  is  without  the 
power  of  the  court,  and  states  as  a  reason 
that  such  proceedings  are  out  of  the  course 
of  the  common  law  and  in  derogation  of 
common  rights,  and.  being  such,  it  is  essen- 
tial that  all  statutory  re<]uirements  should 
be  strictly  pursued ;  so  that  case,  and  those 
in  line  with  it.  and  tbe  cases  generally  cited 
by  appellant  adhere  to  this  rule,  that  tbe 
Judgments  in  such  cases  must  be  strictly  in 
accordance  with  the  statute.  We  think  this 
principle  is  correct,  and  that  in  eminent  do- 
main proceedings  the  procedure  must  be  sub- 
stantially in  accordance  with  the  statute,  and 
that  the  plaintiff  or  person  or  corporation 
seeking  to  condemn  and  acquire  private  prop- 
erty for  public  use,  before  they  can  acquire 
title  to  private  proi)erty  for  public  use,  must 
pay  a  Just  compensation ;  tliat  is,  if  the  par- 
ties cannot  agree  upon  the  value  of  the  prop- 
erty sought  to  l>e  taken,  the  corporation  or 
person  desiring  such  property  for  public  use 
must  proceed  in  the  manner  provided  by  the 
statute,  to  have  the  value  of  the  property 
sought  to  be  taken  fixed  and  assessed,  and 
must  pay  such  assessment  I)efore  the  prop- 
erty can  I>e  c-ondemned  or  taken  or  any  rights 
whatever  acquired  in  the  plaintiff  in  the  con- 
demnation proceedings.  The  Legislatue  no 
doubt  had  this  rule  in  mind  when  they  pass- 
ed tbe  various  statutes  to  which  we  have  re- 
ferred and  provided  that,  where  a  complaint 
for  condemnation  is  filed,  tbe  value  of  tbe 
property  must  be  assessed  and  determined  as 
provided  in  the  statute,  and  that  upon  the 
value  l>eing  assessed  and  determined  a  Judg- 
ment may  be  entered  against  the  plaintiff 
for  tbe  amount  of  such  value,  and  that  an 
execution  may  issue  ui)ou  such  Judguieut  for 
the  collection  of  the  compensation  for  the 
land  sought  to  be  taken,  and  ui>on  tbe  pay- 
ment of  such  Judgment  then  another  Judg- 
ment shall  be  entered  condemning  such  prop- 
erty and  decreeing  such  proi)erty  to  the 
plaintiff  and  vesting  his  right  thereto. 


It  is  next  contended  that  tbe  court  erred 
In  condemning  the  land  to  appellant's  use 
upon  the  payment  of  the  sum  awarded.  In 
answer  to  this  contentiou,  it  is  sutUcient  to 
say  that  the  Judgment  Is  not  one  of  con- 
demnation. The  Judgment  is  for  money,  the 
value  of  the  property  sought  to  be  taken ; 
there  has  as  yet  been  no  Judgment  of  con- 
demnation entered  In  this  case. 

The  fourth  assignment  of  error  embraces 
several  objections  which  have  in  tbe  main 
been  covered  by  our  discussion  of  the  pre- 
vious alleged  errors,  and  also  to  tbe  character 
of  judgment  of  condemnation  to  be  entered 
after  full  compensation  has  been  made,  and 
that  after  tbe  Judgment  has  been  paid,  either 
in  money  or  through  the  processes  of  an  exe- 
cution. That  Judgment  has  not  as  yet  been 
entered  in  this  case,  and  we  apprehend  that, 
under  this  discussion,  and  with  the  statutes 
before  tbe  court,  there  will  be  no  difficulty  in 
entering  such  Judgment  in  proiier  form  when 
that  period  arrives,  in  the  process  of  the 
condemnation  proceedings. 

We  find  no  error  in  the  record  In  this  case, 
and  the  Judgment  is  affirmed.  Costs  award- 
ed to  respondent. 

AII^HIE  and  SULLIVAN,  JJ.,  concur. 


KELLEY  V.  CLARK. 
(Supreme  Court  of  Idaho.    Jan.  24,  1912.) 

(Syllabut  hy  the  Court.) 

1.  New  Trial  (55  123,  125*)— Proceedings 
TO  Procure— Notice  of  Motion— Form  of 
Motion. 

Under  the  provisions  of  section  4441.  as 
amended  by  an  act  of  February  25.  1911  (Sess. 
Laws  1911,  p.  377),  a  person  intending  to  move 
for  a  new  trial  must  within  10  days  after  the 
verdict  of  the  jury,  or  after  notice  of  the  deci- 
sion of  the  court  or  referee,  file  with  the  clerk 
and  serve  upon  the  adverse  party  "notice  of 
his  motion  designating  the  grounds  upon  which 
tbe  motion  will  be  made,  and  whether  the  same 
will  be  made  upon  affidavits,  or  the  records 
and  files  in  the  action,  or  the  minutes  of  tbe 
court"  The  notice  provided  for  under  the 
statute  is  a  notice  of  the  motion  for  a  new 
trial,  and  such  notice  must  designate  the 
grounds  upon  which  the  motion  will  be  made, 
and  the  motion  for  a  new  trial  follows  after 
the  notice,  and  may  be  oral  or  in  writing,  and 
is  not  required  to  be  in  any  particular  form, 
or  to  state  the  grounds  upon  which  the  same 
is  made. 

[Rd.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §5  2.54-281;    Dec.  Dig.  $$  123-12,-). •] 

2.  New  Trial  (8  155*)- Pboceeijinos  to  Pro- 
cure—Time FOR  Hkarino. 

Under  the  provisions  of  section  4442,  aa 
amended  by  the  act  of  February  25,  lidl  (page 
aiH,  Seas.  I^ws  li>ll).  an  application  for  a 
new  trial  shall  be  heard  at  the  earliest  prac- 
ticable time  after  the  notice  of  the  motion,  if 
tbe  motion  is  to  be  heard  upon  the  minutes 
of  the  court,  or  in  other  cases  after  the  affi- 
davits are  filed,  and  may  be  brought  to  a  hear- 
ing upon  motion  of  either  party. 

(Rd.  Note. — For  other  cases,  see  New  Trial, 
Dec.   Dig.  ft  ir..->.*] 
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3.  New  TBiAT'd  1S4*)— Pboceedinob  to  Pbo- 
0T7BE— Hearing  on  Motion. 

At  the  hearing  of  a  motion  for  a  new  trial, 
reference  may  be  had  in  all  cases  to  the  plead- 
ings and  orders  of  the  court  on  file,  and,  when 
the  motion  is  made  on  the  minutes,  reference 
may  be  had  to  any  depositions,  documentary 
evidence,  and  phonographic  reports  of  the  tes- 
timony on  file. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  S  134.*] 

4.  New  Trial  (5  134*)— Pboceedinqs  to  Pbo- 
cuBE— Hearing  on  Motion. 

Section  4442  of  the  act  of  February  25, 
1911,  does  not  require  the  reporter's  notes  to 
be  transcribed  and  certified  to  before  the  mo- 
tion is  made,  but  does  provide  that  upon  hear- 
ing the  phonographic  report  or  stenographer's 
notes  on  file  may  be  used,  if  the  motion  is 
heard  upon  the   minutes  of  the  court. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Dec.  Dig.  $  134.*] 

5.  Appeal  and  Error  (Si  S.'iS*)— Proceedings 
to  PROtuRE— Hearing  on  Motion. 

The  transcription  of  the  stenographer's 
notes  prepared  and  settled  in  accordance  with 
the  provisions  of  section  4434,  Rev.  Codes, 
as  added  by  Laws  1011,  c.  119,  is  made  for 
the  purpose  of  being  used  as  a  part  of  the 
record  on  appeal,  and  takes  the  place  of  the 
statement  and  bill  of  exceptions,  prepared  un- 
der the  Revised  Codes  before  such  section  was 
amended,  but  is  not  rejiuired  to  be  made  and 
settled  before  the  motion  for  a  new  trial  is 
heard. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  J  553.*] 

6.  New  Trial  (J  134*)— Proceedings  to  Pro- 
cure—Hearing ON  Motion— "Phonograph- 
ic Report  of  Testimony." 

Under  the  provisions  of  section  4442,  the 
phonographic  report  of  the  testimony  on  file 
means  the  stenographic  report  of  the  stenog- 
rapher or  the  stenographer's  notes,  and  not  the 
transcription  of  the  testimony  by  such  stenog- 
rapher, and,  upon  a  hearing  upon  motion  for  a 
new  trial  when  made  upon  the  minutes  of  the 
court,  the  sufficiency  of  the  evidence  and  the 
questions  arising  during  the  trial  and  the  mat- 
ters contained  in  the  reporter's  notes  may  all 
be  referred  to,  and  the  court  may  determine 
such  questions  from  his  recollection  of  what 
took  place  and  from  his  own  minutes  kept  of 
the  proceedings,  and  by  reference  to  the  stenog- 
rapher's notes,  without  waiting  for  a  transcript 
of  the  proceedings  and  evidence  as  transcribed 
by  the  stenographer. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Dec  Dig.  §  134.*] 

7.  New  Trial  (§  155*)— Appeal  and  Error 
(§  222*)— Presentation  of  Qite.stion  in 
Trial  Court  —  Objections  —  Motion  fob 
New  Trial. 

I'nder  the  provisions  of  section  4442,  as 
amended,  a  motion  for  a  new  trial  may  be 
brought  to  a  hearing  upon  motion  of  either 
party,  and  the  respondent  has  the  same  right 
to  bring  the  motion  for  a  new  trial  to  a  hear- 
ing as  the  appellant,  and  if  the  appellant  does 
not  ask  that  the  motion  be  called  up  or  heard 
until  after  the  stenographer's  notes  have  been 
transcribed,  and  after  such  notes  have  been 
transcril)ed  said  hearing  upon  the  motion  for 
a  new  trial  is  heard,  and  the  respondent  makes 
no  objp<'tion  to  the  hearing  of  the  motion  for 
a  new  trial  at  the  time  on  the  ground  that 
there  has  been  an  unreasonable  delay,  the  re- 
spondent waives  any  objection  to  such  hearing 
and  cannot  complain  for  the  first  time  in  this 
court  on  the  ground  that  there  was  an  unrea- 


sonable deU^  on  the  part  of  the  appellant  in 

bringing  snch  motion  to  a  heaiinc. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  I  155;*  Appeal  and  Error,  Dec.  Dia. 
S  222.*] 

8.  Appeal  and  Ebbob   (|  653*)  —  Record — 

Transcript— Sufficiency. 

The  various  sections  of  the  statnte  amend- 
ed by  chapters  117,  118,  and  119  of  the  Laws 
of  1911  do  not  require  the  reporter's  transcript 
to  contain  the  specifications  of  error  of  the 
insuflSciency  of  the  evidence  to  snpport  the  ver- 
dict, and  such  specifications  are  not  required 
to  be  stated  in  the  transcript  on  appeal,  except 
as  stated  in  the  notice  of  the  motion.  Under 
the  provisions  of  section  4443  of  lie  Codes  as 
amended,  the  notice  of  motion  for  a  new  trial 
is  a  part  of  the  files  and  part  of  the  record  re- 
quired to  be  furnished  to  this  court  on  appeal 
and  is  used  upon  the  hearing,  and  under  the 
provisions  of  section  4441,  as  amended,  such 
notice  is  required  to  specify  the  particulars 
in  which  the  evidence  is  alleged  to  be  insuffi- 
cient 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  553.*] 

Appeal  from  District  Court,  Ada  Couutr; 
J.  F.  MacLane,  Judge. 

Action  by  L.  M.  Kelley  against  C.  K.  Clark. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Motion  to  dismiss  appeal  overruled. 

Martin  &  Martin,  B.  F.  Neal,  and  Dean 
Drlscoll,  for  appellant  Alfred  A.  Fraser  and 
Robert  Wedeklnd,  for  respondent 

STEWART,  C.  J.  This  is  an  action  to 
quiet  title  to  lot  4,  block  84  of  Boise  City, 
Idaho.  The  cause  was  tried  to  the  court 
and  Judgment  rendered.  A  motion  for  a  new 
trial  was  made  and  overruled,  and  tbis  ap- 
peal Is  from  the  Judgment  and  the  order 
overruling  the  motion  for  a  new  trial.  A 
motion  was  made  In  this  court  to  strike  from 
the  transcript  certain  portions  thereof  and 
to  dismiss  tbe  appeal  both  from  the  Judgment 
and  from  the  order  overruling  tbe  motion  for 
a  new  trial.  It  Is  conceded  by  both  imrties 
that  the  appeal  from  the  Judgment  must  be 
dismissed,  and  we  will  not,  therefore,  dis- 
cuss that  question,  but  will  consider  tbe  real 
question  In  the  case — whether  tbe  appeal 
from  tbe  order  overruling  tbe  motion  for  a 
new  trial  should  be  dismissed.  The  grounds 
upon  wblcb  the  motion  to  dismiss  tbe  ap- 
peal from  tbe  order  Is  based  are  as  follows: 
First,  because  no  motion  for  a  new  trial 
was  served  and  filed  within  10  days  after 
tbe  notice  of  the  decision  of  the  trial  court; 
second,  because  tbe  motion  for  a  new  trial 
herein  was  not  brought  on  for  bearing  with- 
in 60  days  after  entry  of  Judgment  In  said 
action;  third,  because  said  application  for  a 
new  trial  herein  was  not  made  in  the  man- 
ner or  method  provided  by  law;  fourth,  be- 
cause tbe  statement  of  tbe  case  set  forth 
in  the  transcript  does  not  specify  wherein 
tbe  evidence  Is  insudlclent  to  support  the 
Judsment  or  decree  of  tbe  court;  fifth,  be- 
cause the  re<-ord  does  not  contain  all  tbe  rec- 
ords, proceeilings.  tiles,  or  papers  used  and 
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considered  by  Um  trial  conrt  npon  the  bear- 
ing of  tbe  motion  for  a  new  trial. 

Tbe  last  objection  has  been  cured  by  cer- 
tificate from  tbe  trial  Jndge  wbo  passed  npon 
tbe  motion,  certifying  as  to  tbe  papers  used  by 
tbe  Jndce  npon  tbe  bearing  of  said  motion, 
and  it  la  now  conceded  tbat  socb  papers 
and  records  and  files  are  Included  wltbin  tbe 
transcript. 

[1]  As  to  tbe  first  objection:  Tbls  appeal 
la  taken  nnder  tbe  provisions  of  an  act  of 
tbe  Legislature,  approved  February  25,  1911, 
Laws  of  1811,  p.  877,  designated  as  cbapter 
U&  Tbe  first  paragrapb  of  section  4441  of 
tbe  aboTe  act  amends  tbe  same  section  of 
tbe  BeT.  Codes  by  cbanglng  tbe  word  "in- 
tention," nsed  in  tbe  original  section  to  tbe 
word  "motion**  in  tbe  amended  section,  so 
tbat  tbe  amended  section  reads:  "The  par- 
ties Intending  to  moTe  for  a  new  trial  must 
wltbin  ten  days  after  tbe  yerdlct  of  tbe  Jury 
•  •  •  or  after  notice  of  decision  of  tbe 
conrt  or  referee  •  •  •  file  with  tbe  clerk 
and  serve  npon  tbe  adverse  party  a  notice  of 
bis  motion  designating  tbe  grounds  upon 
vhlcb  tbe  motion  is  made" — and  thus  changes 
tbe  original  statute,  requiring  service  of  "no- 
tice of  bis  intention,  designating  tbe  grounds 
npon  which  the  motion  will  be  made,**  to 
"notice  of  motion,  designating  the  grounds 
upon  which  the  motion  will  be  made.'*  It 
will  thus  be  seen  tbat  tbe  notice  to  be  given 
under  tbe  amended  statute  Is  a  notice  of  the 
motion  for  a  new  trial,  and  such  notice  shall 
designate  tbe  grounds  upon  which  tbe  motion 
will  be  made,  and  tbls  is  the  notice  tbat  is 
required  to  be  served  within  10  days.  The 
motion  for  tbe  new  trial  follows  afterwards, 
and  tbe  statute  does  not  require  it  to  be 
In  any  iwrticular  form.  It  may  be  oral,  or 
It  may  be  in  writing,  but  the  grounds  upon 
wblcb  such  motion  Is  made  must  be  stated 
In  tbe  notice  of  such  motion,  and  need  not 
be  stated  In  tbe  motion  itself.  Tbls  "notice 
of  motion,"  as  used  In  tbe  amended  statute, 
takes  tbe  place  of  tbe  "notice  of  intention," 
as  provided  in  tbe  original  section. 

In  the  case  of  Storer  v.  Heltfeld,  17  Ida- 
bo, 113,  106  Pac.  55,  in  discussing  the  ques- 
tion of  a  motion  for  a  new  trial,  tbls  court 
beld:  "While  our  statute  does  not  require 
tbat  a  formal  motion  for  a  new  trial  shall 
be  In  writing,  yet  it  contemplates  a  motion 
for  a  new  trial,  and,  when  such  motion  is 
put  In  writing  and  filed  as  a  part  of  tbe  rec- 
ords In  tbe  case,  we  think  It  proper  to  In- 
clude tbe  same  as  a  part  of  tbe  transcript; 
and  that  a  formal  motion,  while  not  requir- 
ed. Is  a  very  commendable  practice."  What 
Is  here  said  applies  to  tbe  provisions  of  the 
act  of  1911,  tbe  same  as  it  did  apply  to  the 
statute  before  amended.  There  is  no  merit, 
therefore,  in  tbe  first  contention  of  respond- 
ent 

[2]  It  Is  next  contended  that  the  motion 

for  a   new  trial   was  not  brought  on   for 

bearing  within  60  days  after  the  entry  of 

Judgment.    It  Is  provided  In  section  4442  of 
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tbe  act  of  February  26,  19U.  tbat  "tbe  ap- 
plication for  a  new  trial  shall  be  beard  at 
tbe  earliest  practicable  period  after  notioe 
of  tbe  motion.  If  tbe  motion  la  to  be  beard 
upon  tbe  minutes  of  tbe  court,  and  ta  otber 
cases,  after  tbe  affidavits  are  filed,  and  may 
be  brought  to  a  bearing  npon  motion  of  ^- 
ther  party.'*  Tbla  ammded  section.  It  will 
be  se«i,  fixes  no  spedflc  time  within  wbld> 
a  motion  for  a  new  trial  shall  be  beard,  but 
does  require  that  it  be  beard  at  tbe  earliest 
practicable  period  after  tbe  notice  of  motion 
is  served,  when  made  upon  tbe  minutes  of 
tbe  court,  and  in  otber  cases  after  tbe  affi- 
davits are  filed. 

[3]  Upon  sncb  bearing  of  such  motion  ref- 
erence may  be  had  In  all  cases  to  the  plead- 
ings and  orders  of  the  court  on  file,  and 
when  tbe  motion  is  made  on  tbe  minutes  ref- 
erence may  be  bad  to  any  depositions,  docu- 
mentary evidence,  and  phonographic  reports 
of  tbe  testimony  on  file.  Under  tbe  origi- 
nal statute  tbe  application  for  a  new  trial 
was  required  to  be  beard  at  tbe  earliest 
practicable  period  after  the  motion  when 
made  upon  the  minutes  of  tbe  court,  and  In 
otber  cases  after  tbe  affidavit,  bill  of  excep- 
tions, or  statement,  as  tbe  case  might  be, 
are  filed.  Before  amendment,  provision  was 
made  for  tbe  preparation  of  bUls  of  excep- 
tions or  statements  of  the  case  to  be  prepar- 
ed, and  time  within  which  such  bills  of  ex- 
ceptions or  statements  might  be  prepared, 
and  such  statements  and  bills  of  exceptions 
were  thereby  required  to  be  prepared  before 
tbe  motion  for  a  new  trial  could  be  heard. 
Under  tbe  amendment  of  1911,  however,  the 
provisions  of  the  original  section  as  to  bills 
of  exceptions  and  statements  of  the  case 
have  been  omitted,  and  a  bill  of  exceptions 
or  statement  is  not  required,  and  therefore 
time  for  tbe  preparation  of  such  Is  not  re- 
quired, and  the  motion  for  a  new  trial  may 
be  made  in  all  cases  on  the  pleadings  and 
orders  of  tbe  court  on  file,  and,  when  the 
motion  is  made  on  tbe  minutes  of  tbe  court, 
reference  may  be  had  to  depositions,  docu- 
mentary evidence,  and  phonographic  reports 
of  tbe  testimony  on  file. 

[4]  Under  tbe  provisions  of  section  4442, 
tbe  motion  for  a  new  trial  must  be  beard  at 
the  earliest  practicable  period  after  tbe  no- 
tice of  the  motion,  and  may  be  brought  to 
a  hearing  upon  tbe  motion  of  either  party. 
There  is  no  provision  of  the  statute  which 
requires  tbat  before  such  hearing  Is  had  the 
reporter's  notes  shall  be  transcribed  and  cer- 
tified to  as  such. 

[5]  The  only  purpose  for  which  tbe  ste- 
nographer's notes  are  now  required  and  au- 
thorized to  be  transcribed  is  for  review  on 
appeal,  as  provided  by  section  4434,  as 
amended  by  an  act  of  February  25,  1911, 
Sess.  Laws  1011,  p.  379.  This  section  pro- 
vides: "Any  party  desiring  to  procure  a  re- 
view on  appeal  to  the  Supreme  Court  of  any 
ruling  of  the  district  court  made  during 
tbe  trial,  or  tbe  sufficiency  of  evidence  to 
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sustain  tbe  verdict  or  decision,  in  an  action 
or  special  proceeding,  may,  in  lieu  of  pre- 
paring, serving,  and  procuring  the  settle- 
m«it  of  a  bill  of  exceptions  as  in  this  chap- 
ter provided,  procure  a  transcript  of  the  tes- 
timony and  proceedings,  including  tbe  in- 
structions given  or  refused,  and  exceptions 
thereto,  on  the  trial,  or  such  part  thereof 
as  may  be  necessary,  in  the  following  man- 
ner." That  application  shall  be  made  to  the 
district  Judge  for  an  order  directing  the  re- 
porter to  prepare  such  transcript,  or  the  por- 
tion required,  and  the  order  of  the  trial 
Judge  shall  be  filed  trlth  the  clerk  of  the 
district  court,  and  a  copy  shall  be  served  up- 
on the  reporter,  and  after  payment,  etc.,  the 
reporter  is  required  to  forthwith  prepare 
said  transcript  and  to  complete  the  same 
and  lodge  the  original  copy  with  the  clerlt 
of  tbe  district  court  within  such  time  as  the 
district  Judge  may  by  order  allow,  and  the 
reporter  shall  append  to  the  transcript  his 
certificate  that  the  same  is  a  true  and  cor- 
rect copy  of  the  testimony  taken  at  the 
trial,  or  such  part  thereof  as  is  designated 
by  the  order.  It  will  thus  be  seen  that  this 
transcript  of  the  testimony  taken  by  the  re- 
porter is  made  upon  the  order  of  tbe  trial 
Judge  and  in  such  time  as  the  Judge  shall 
fix.  After  the  reporter's  notes  are  thus 
transcribed  and  certified  to  by  him,  he  is 
required  to  lodge  with  the  clerk  the  origi- 
nal and  four  carbon  copies,  and  time  is  giv- 
en for  correction  of  errors,  and  a  hearing  is 
had,  and  the  transcript  of  the  stenographer's 
notes  Is  settled  and  has  the  force  and  effect 
of  a  bill  of  exceptions  duly  settled  and  al- 
lowed, and  shall  be  deemed  adequate  to  pre- 
sent for  review  any  ruling  appearing  there- 
on to  have  been  excepted  to,  and  under  the 
provisions  of  section  4818,  as  amended  by 
an  act  of  the  Legislature  approved  Febru- 
ary 25,  1911,  Sess.  Laws  1911,  p.  375,  "on  an 
appeal  from  a  final  Judgment  the  appellant 
must  furnish  tbe  court  with  copy  of  tbe  no- 
tice of  appeal,  of  tbe  Judgment  roll  and  of 
any  bill  of  exceptions  or  reporter's  transcript 
prepared  and  settled  as  prescribed  in  section 
4434."  And  under  the  provisions  of  section 
4443,  as  amended  by  an  act  approved  Febru- 
ary 25,  1911  (Sess.  Laws  1911,  p.  378),  "the 
Judgment  roll  and  the  affidavits,  or  tbe  rec- 
ords and  files  In  the  action;  •  •  •  as  the 
case  may  be,  used  on  the  hearing,  with  a 
copy  of  the  order  made,  shall  constitute  the 
record  to  be  used  on  appeal  from  tbe  order 
granting  or  refusing  a  new  trial,  unless  the 
motion  be  made  on  the  minutes  of  tbe  court, 
and  in  that  case  tbe  Judgment  roll  and  a  re- 
porter's transcript  prepared  In  tbe  manner 
prescribed  by  section  4434  of  these  codes, 
with  a  copy  of  tbe  order,  shall  constitute  the 
record  on  appeal."  It  thus  appears  from 
these  provisions  of  tbe  statute  that  tbe  tran- 
scribed notes  of  the  stenographer  are  only 
required  to  be  made  and  used  upon  appeals, 
either  from  tbe  Judgment  or  from  tbe  order 
uiwn  mutiou  for  a  new  trial.    Tbe  bearing 


of  tbe  motion  for  a  new  trial,  however,  may 
be  brought  on  by  either  party,  and  upon 
such  hearing  reference  may  be  bad  in  all 
cases  to  tbe  pleadings  and  orders  of  the  court 
on  file,  and,  when  the  motion  is  made  on  the 
minutes,  reference  may  be  had  to  any  depo- 
sitions, documentary  evidence,  and  phono- 
graphic reports  of  the  testimony  on  file. 

[6]  Tbe  phonographic  report  of  tbe  testi- 
mony on  file,  as  the  words  are  used  in  sec- 
tion 4442,  means  the  stenographic  report  or 
shorthand  notes  of  tbe  stenographer,  and 
not  the  transcription  of  the  testimony  tak- 
en by  such  stenographer.  On  the  hearing  of 
tbe  motion,  when  made  upon  the  minutes  of 
tbe  court,  the  sufficiency  of  tbe  evidence  and 
the  questions  arising  during  the  trial  and 
the  matters  contained  in  the  reporter's  notes 
may  all  be  referred  to,  and  the  court  may 
determine  such  questions  from  his  recollec- 
tion of  what  took  place  and  from  hia  own 
minutes  kept  of  tbe  proceedings,  and  by  ref- 
erence to  the  stenographer's  notes,  without 
waiting  for  a  transcript  of  tbe  proceedings 
and  evidence  as  transcribed  by  the  stenogra- 
pher. 

The  object  and  purpose  of  these  various 
amendments  to  wliich  reference  lias  been 
made  in  this  opinion  was  to  prescribe  a 
speedy  and  economical  method  of  preparing 
a  case  and  presenting  the  same  to  the  Su- 
preme Court,  either  upon  an  appeal  from  a 
Judgment  or  a  motion  for  a  new  trial,  and 
we  think  tbe  provisions  of  the  statute  are 
perfectly  plain  and  specifically  point  out  the 
procedure  as  herein  indicated.  Under  these 
various  amended  sections,  all  the  questions 
wMch  were  presented  to  this  court  upon  ap- 
peal before  amendment  may  now  be  present- 
ed to  this  court  upon  appeal  from  a  final 
Judgment,  upon  tbe  Judgment  roll,  or  any 
bill  of  exceptions  or  reporter's  transcript, 
and  upon  appeal  from  an  order  upon  motion 
for  a  new  trial,  upon  the  Judgment  roll  and 
the  affidavits  and  the  records  and  files  in  the 
action,  as  the  case  may  be,  used  on  the  bear- 
ing, unless  the  motion  be  made  on  tbe  min- 
utes of  the  court,  and  in  that  case  the  Judg- 
ment roll  and  tbe  reporter's  transcript,  pre- 
pared and  duly  settled.  We  do  not  mean, 
however,  to  hold  that  the  reporter's  notes  may 
not  be  transcribed  and  used  upon  the  hearing 
of  a  motion  for  a  new  trial,  but  do  hold 
that  It  is  not  necessary  to  have  the  stenog- 
rapher's notes  transcribed  l>efore  tbe  motion 
can  be  heard. 

[7]  In  this  case  counsel  for  respondent 
argues  that  the  motion  for  a  new  trial  was 
not  brought  on  for  hearing  within  a  rea- 
sonable time.  Either  party  to  tbe  action 
can  demand  a  hearing  upon  a  motion  for 
a  new  trial  after  notice  of  tbe  motion,  if 
the  motion  is  to  be  beard  uiM>n  tbe  min- 
utes of  tbe  court,  and  in  other  cases  after  tbe 
atiidavlts  are  filed,  and  the  respondent  tias 
the  same  right  to  bring  tbe  motion  for  a  new 
trial  to  a  hearing  after  notice  as  the  api)el- 
laut.    In  this  case  tbe  api>ellant  desired  to 
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hare  the  reporter's  notes  transcribed  before 
the  hearing  was  had,  aud  the  respondent  took 
no  action  to  bring  the  motion  to  a  hearing. 
The  files  in  this  case  show  that  the  judgment 
of  the  lower  court  was  entered  on  the  30th 
day  of  May,  1911,  aud  that  the  motion  for 
a  new  trial  was  heard  on  August  14,  1911. 
An  aflldarit  is  made  by  counsel  for  appellant 
which  shows  that  the  reporter's  transcript 
was  completed  and  certified  by  the  reporter 
and  filed  In  the  ofiice  of  the  cleric  on  the 
lOtb  day  of  July,  1911,  and  that  on  the  same 
day  copies  were  received  by  appellant's  coun- 
sel, and  on  the  14tb  day  such  copies  were 
served  on  respondent's  attorneys,  and  on  July 
loth  affidavits  of  such  service  were  filed 
with  the  clerk;  tliat  no  errors  were  asked 
to  be  corrected  or  suggested  in  the  record  of 
tlie  reporter;  tbat  on  the  26th  day  of  July 
appellant's  counsel  called  at  tbe  office  of  the 
clerk  and  requested  tbe  clerk  to  deliver  tbe 
transcript  to  tbe  Judge  of  said  court  for 
settlement,  and  was  informed  by  the  clerk 
that  tbe  Judge  was  absent  from  tbe  city  and 
county,  and  requested  tbe  clerk  to  forward 
the  transcript  to  said  Judge  for  settlement; 
tbat  tbe  clerk  informed  him  tbat  tbe  Judge 
would  be  iMick  shortly,  and  no  time  would 
be  gained  by  forwarding  tbe  transcript ;  tbat 
appellant's  counsel  were  Informed  that  tbe 
Judge  would  return  on  tbe  afternoon  of  Au- 
gust 8tb,  and  on  the  following  day,  August 
9tb,  appellant's  counsel  called  at  the  office  of 
the  clerk  and  procured  the  transcript  from 
the  clerk  and  delivered  tbe  same,  together 
wltb  tbe  proof  of  notice,  to  tbe  Judge,  and 
the  Judge  settled  the  transcript,  and  on  tbe 
morning  of  August  10,  1911,  served  notice 
setting  motion  for  new  trial  for  bearing  on 
the  15tb.  and  on  tbe  day  noticed  for  hearing, 
August  15th,  the  trial  Judge  heard  the  mo- 
tion for  a  new  trial  and  overruled  the  same. 
We  do  not  think  there  was  any  unusual  de- 
lay, even  conceding  that  the  transcribed  notes 
were  to  be  used  upon  the  bearing  of  the 
motion.  Tbe  appellant  certainly  did  all  tbat 
he  could  do  to  have  the  stenographer's  notes 
transcribed  and  settled,  aud  we  think  the 
time  was  not  unreasonable,  and  there  was 
no  negligence  under  tbe  circumstances.  It 
appears  tbat  no  objection  was  made  at  tbe 
bearing  of  tbe  motion  for  a  new^  trial  tbat 
tbe  same  was  not  brought  on  for  bearing 
within  a  reasonable  time,  aud  uuder  the  au- 
thorities we  think  tbat  question  cannot  be 
raimKl  for  tbe  first  time  In  this  court,  and 
tbat  coun.<»el  has  waived  such  objection. 
Stufflebeam  v.  Montgomery,  3  Idaho  (Hasb.) 
20,  26  Pac.  125;  Lockhart  v.  Rollins.  2  Idaho 
(Ilasb.)  .WO.  21  Pac.  413;  Leggett  v.  Evans, 
16  Idabo,  760,  102  Pac.  486;  Big  Lost  River 
Irr.  Co.  V.  Davidson  et  ux.,  124  Pac.  88. 

Tbe  next  olijection  urged  for  a  dismissal 
is  that  tbe  application  for  a  new  trial  herein 
was  not  made  in  the  manner  or  method  pro- 


vided by  law.  There  is  nothing  In  this  con- 
tention. Tbe  notice  of  the  motion  for  a  new 
trial  Is  in  proper  form,  and  no  particular 
form  is  required  in  the  motion  itself. 

[8]  The  fourth  ground  urged  for  dismissal, 
because  the  statement  of  the  case  set  forth 
in  the  tran.scrlpt  does  not  specify  wherein 
the  evidence  is  Insufflcieut  to  support  the 
Judgment,  must  also  be  overruled.  There  is 
no  provision  of  tbe  statute  which  requires 
the  specifications,  wherein  tbe  evidence  is 
insufficient,  to  be  stated  in  tbe  transcript 
prepared  by  tbe  reporter.  Neither  is  there 
any  statutory  provisions  requiring  such  spec- 
ification to  be  stated  in  any  other  part  of 
the  transcript  presented  to  this  court,  except 
in  the  notice  of  motion  for  a  new  trial.  Sec- 
tion 4441,  supra,  in  subdivision  4,  provides: 
"When  the  motion  Is  to  be  made  upon  tbe 
minutes  of  tbe  court,  and  tbe  ground  of  tbe 
motion  is  the  insufficiency  of  tbe  evidence  to 
Justify  tbe  verdict  or  other  decision,  tbe  no- 
tice of  motion  must  specify  tbe  particulars  in 
which  the  evidence  is  alleged  to  be  insuffi- 
cient." Tbe  specification  of  errors,  therefore, 
because  of  tbe  insufficiency  of  tbe  evidence, 
must  be  specified  in  the  notice  of  tbe  motion 
for  a  new  trial,  but  is  not  required  to  be 
set  forth  in  any  other  part  or  at  any  other 
place  in  tbe  record  upon  appeal ;  and  under 
tbe  provisions  of  section  4443  heretofore  re- 
ferred to  tbe  notice  of  motion  for  a  new 
trial  is  part  of  tbe  files  in  the  case  and  is 
therefore  a  part  of  tbe  record  required  to  be 
furnished  this  court  and  to  he  used  upon  a 
liearing  in  this  court. 

What  has  Just  been  said  applies  to  tbe 
first  reason  assigned  in  the  motion  to  strike 
from  tbe  transcript  the  notice  of  intention 
to  move  for  a  new  trial.  The  notice  of  inten- 
tion to  move  for  a  new  trial  is  a  part  of  the 
record  on  file  and  is  part  of  the  record  ou 
api)eal  also.  The  motion  to  dismiss  the  ap- 
peal and  tbe  motion  to  strike  are  both  over- 
ruled. 

AILSHIB  and  SULLIVAN,  JJ.,  concur. 


LONG  V.  OWEN. 

(Supreme  Court  of  Idaho.    Jan.  27,  1912.) 

(Syllabus  by  the  Court.) 
1.  Contracts  (§  167*)— Con.stbuction— Com- 

PLIANCK  WtTII  OhDINANCES. 

Where  one  contracts  to  do  a  piece  of  work, 
and  there  is  at  tbe  time  an  exiHtiug  law  pre- 
scribing the  specifications  for  that  kind  of 
work  and  requiring  tbat  all  such  work  be  done 
in  accordance  with  the  statute  or  ordinance 
then  in  force,  such  statute  or  ordinance  be- 
comes a  part  of  tbe  contract  unless  stipulated 
to  tbe  contrary,  and  the  one  who  underttikes  to 
do  such  work  impliedly  agrees  to  so  perform 
the  work  as  to  meet  the  requirements  of  the 
law. 

[Kd.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §  750;   Dec.  Dig.  §  1C7.»J 
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2.  CONTBACTB       (I      167*)— BUILDIKO      SlDB- 
WAI^B— COMPLIANCK  WITH  OBDINANCBS. 

Where  a  contractor  undertakes  to  bnild  a 
sidewalk  for  a  property  owner  in  an  incorporat- 
ed city,  town,  or  village,  be  impliedly  agrees 
to  nse  such  material  as  is  required  by  the  ordi- 
nance of  the  city  wherein  the  walk  is  to  be 
built,  and  that  he  will  construct  the  same  in 
accordance  with  the  specifications  of  such  ordi- 
nance. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |  750;   Dec.  Dig.  i  167.»] 

3.  CONTBACTB      (f     322*)— ACTIOITS— PXBFORX- 

ANCE— Evidence. 

Evidence  examined  in  this  case,  and  hetd 
insufficient  to  support  the  verdict  and  judg- 
ment 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {{  1534-1537;  Dec.  Dig.  S  322.*] 

Appeal  from  District  Court  Washlogton 
County;    Ed.  L.  Bryan,  Judge. 

Action  by  W«8ley  Long  against  George 
Owen.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

Hawley,  Pnckett  &  Hawley,  for  appellant 
Feltbam  &  Ryan,  for  respondent 

AILSHIE,  J.  This  action  was  Instituted 
to  collect  the  contract  price  for  the  building 
of  two  pieces  of  concrete  sidewalk  in  the 
dty  of  Welser.  At  tbe  time  the  work  was 
done,  there  was  In  force  in  the  city  of 
Welser  an  ordinance  which  prescribed  the 
kind  of  material  and  the  composition  thereof 
that  should  be  used  in  the  construction  of 
sidewalks,  and  also  prescribed  In  detail  the 
manner  of  construction,  giving  the  specifi- 
cations necessary  to  tie  observed  in  the  con- 
struction of  such  walks.  The  contractor, 
who  is  respondent  herein,  after  completing 
tbe  work  was  unable  to  procure  a  certificate 
from  the  dty  engineer  or  the  city  council 
to  the  effect  the  the  walk  had  been  satis- 
factorily constructed  in  compliance  with  the 
requirements  of  the  city  ordinancfe  The  ap- 
pellant refused  to  pay  until  such  certificate 
was  produced.  This  action  was  thereupon 
Instituted,  and  the  respondent  contended  In 
the  trial  court  that  he  had  in  fact  construct- 
ed tbe  walk  in  substantial  conpllance  with 
the  requirements  of  tbe  ordinance,  and  tbe 
jury  rendered  a  verdict  in  his  favor  for  the 
contract  price. 

[1]  The  contract  was  oral  and  there  is  a 
dispute  between  the  parties  as  to  one  of  the 
stipulations  of  the  contract.  Tbe  appellant 
contends  that  respondent  agreed  to  build  a 
walk  in  compliance  with  tbe  requirements 
of  tbe  city  ordinance,  and  in  such  manner 
that  It  would  be  accepted  by  the  city  au- 
thorities. Respondent  denies  that  anything 
was  said  about  compliance  with  the  city 
ordinance.  As  we  view  the  matter,  this  con- 
flict in  tbe  evidence  is  immaterial.  Even  if 
nothing  was  said  whate\-er  about  tbe  work 
being  done  in  compliance  with  the  city 
ordinance,  that  fact  would  be  implied,  and 
the  contractor  would  be  obliged  to  do  his 
work    in    substantial    compliance    with    the 


ordinance  before  he  would  be  entitled  to  re- 
cover the  contract  price.  Where  one  con- 
tracts to  do  a  piece  of  work,  and  there  is 
at  the  time  an  existing  law  prescribing  the 
speciflcations  for  that  kind  of  work  and  re- 
quiring that  all  such  work  be  done  In  ac- 
cordance with  the  statute  or  ordinance,  as 
the  case  may  be,  the  statute  or  ordinance 
becomes  a  part  of  the  contract,  and  the  one 
who  undertakes  to  do  such  work  impliedly 
agrees  to  do  it  in  such  a  manner  as  to  meet 
the  requirements  of  law.  Lane  v.  P.  &  I. 
N.  Ry.  Co.,  8  Idabo,  230,  67  Pac.  666.  This 
is  particularly  so  in  a  case  where  a  con- 
tractor undertakes  to  construct  sidewalks  in 
a  city,  town,  or  village  in  which  there  is  in 
force  an  ordinance  directing  and  command- 
ing that  the  work  be  done  in  a  certain 
manner  and  in  accordance  with  certain  spect- 
flcations. 

Respondent  attempted  to  obviate  this  dif- 
ficulty by  testifying  tliat  after  the  difficulty 
arose  between  respondent  and  the  city  au- 
thorities over  this  work,  the  appellant  told 
respondent  to  go  ahead  with  the  work  and 
that  appellant  would  pay  for  It  whether  the 
city  accepted  it  or  not  It  Is  hardly  to  be 
supposed  tliat  a  property  owner  would  agree 
with  any  one  to  pay  for  a  sidewalk  con- 
structed in  violation  of  the  city  ordinance 
and  which  is  likely  to  be  torn  out  any  day 
by  the  city  authorities.  If  the  walk  was 
in  fact  done  In  substantial  compliance  with 
the  requirements,  then  the  contractor  had 
tbe  remedy  to  compel  tbe  issuance  of  a 
certificate  showing  the  acceptance  of  the 
work.  Tbe  contractor  was  in  a  better 
position  tban  any  one  else  to  know  wlietber 
be  bad  used  tbe  materials  required  by  tbe 
ordinance  and  performed  the  work  in  ac- 
cordance therewith.  If  he  failed  to  comply 
with  the  ordinance.  It  is  his  fault  If  be  did 
comply  with  the  ordinance,  be  is  in  a  most 
favorable  position  to  show  that  fact,  and 
be  has  ample  remedy  to  compel  tbe  accept- 
ance of  bis  work  and  issuance  of  a  certifi- 
cate. On  tbe  other  band,  tbe  property  owner 
who  must  pay  for  tbe  work,  and  at  tbe  same 
time  has  no  part  In  tbe  performance  thereof 
and  does  not  know  the  manner  in  which  it 
was  done,  should  not  be  put  to  tbe  extra 
expense  of  procuring  an  approval  and  the 
acceptance  of  the  work.  If  tbe  city  author- 
ities become  arbitrary  or  unreasonable  or 
attempt  to  oppress  some  particular  contrac- 
tor, it  ia  apt  to  work  a  hardship  on  some 
one.  In  such  a  case,  however,  the  burden 
should  fall  upon  tbe  one  who  assumes  it 
and  also  is  in  the  best  position  to  meet  it 
and  on  whom  the  greater  duty  and  obliga- 
tion rests. 

[21  One  wbo  holds  himself  out  as  a  con- 
tractor to  build  sidewalks  imi)liedly  agrees 
to  build  them  in  conformity  with  the  ordi- 
nance. He  should  therefore  do  his  work  in 
such  a  manner  that  he  can  compel  tbe  ac- 


*For  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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ceptance  thereof  In  case  be  has  to  deal  with 
arbitrary  or  unfair  offlclals.  To  require 
the  property  owner  to  accept  and  pay  for 
such  work  without  flist  baring  the  approval 
of  the  city  authorities  places  him  at  a 
disadvantage  and  necessitates  bis  assuming 
an  extra  ezi)en8e. 

[31  It  is  practically  admitted  that  the  walk 
was  out  of  line,  and  that  a  part  of  it  did 
not  conform  to  the  requirements  of  the  ordi- 
nance, and  that  at  least  a  couple  squares 
were  cradced,  and  that  other  places  were 
so  constructed  that  pools  of  water  would 
collect  and  stand  on  the  walk.  On  the 
contrary,  a  part  of  the  walk  seems  to  liave 
been  In  at  least  a  substantial  compliance 
with  the  ordinance.  It  is  clear  to  us  from 
the  record  that  the  respondent  was  not 
entitled  to  recover  the  full  contract  price. 
On  the  other  hand,  he  should  be  allowed  to 
recoYer  for  such  part  of  the  walk  as  will 
meet  the  requirements  of  the  city  authorities 
nnder  the  ordinance. 

Tlie  Jodgment  should  therefore  be  revers- 
ed, and  It  is  80  ordered,  and  the  cause  is 
remanded  with  directions  to  grant  a  new 
trial;  and.  If  upon  a  new  trial  the  respond- 
ent has  not  yet  repaired  or  reconstructed  the 
walk  so  as  to  meet  the  substantial  require- 
ments of  the  ordinance,  there  should  be  de- 
ducted from  the  contract  price  a  sufficient 
sum  to  place  the  walk  In  condition  that  it 
will  sabstantially  comply  with  the  specifica- 
tions prescribed  by  the  city  authorities. 
Costs  awarded  in  favor  of  appellant 

STEWART,  0.  J.,  and  SULLIVAN,  J., 
concur. 


BROOKS  V.  ORCHARD  LAND  CO.,  Limited. 
(Supreme    Court   of  Idaho.     Jan.   22,   1912.) 

(Svllabui  bv  the  Court.) 

1.  JTuDOMENT  (I  142*) —Default  — Settiko 
Aside— Sebvice  of  Process— "rEBsoNALLY 
Sebveo." 

I'nder  that  part  of  section  4220,  Rev. 
Codes,  which  provides  that,  "when  from  any 
cause  the  aummons  in  an  action  has  not  been 
personally  served  on  the  defendant,  the  court 
may  allow,  on  such  terms  as  may  be  just,  such 
d<>fendant  or  his  legal  representative,  at  any 
time  within  one  year  after  the  rendition  of  any 
judgment  in  such  action,  to  answer  to  the 
merits  of  the  original  action."  held,  that  where 
the  service  of  summons  is  made  upon  the  coun- 
ty auditor,  and  not  upon  an  oflicer  of  the  com- 
pany, or  its  designated  agent,  such  summons 
has  not  been  "ixTKOiially  served"  on  tlio  de- 
fendant, within  the  meaning  of  the  term  "per- 
sonally served"  as  used  in  said  section  4229. 

[Ed.  Note. — For  other  cases,  aee  Judgment, 
Cent.  Dig.  {  253;   Dec.  Dig.  i  142.» 

For  other  definitions,  see  Words  and  I'brases, 
voL  6,  p.  5360.] 

2.  COBPOBATIONS  (J  507*)- ACTIONS— SEBVICE 
OF  I>BOCESa 

Held,  that  the  service  of  summons  upon 
the  county  auditor  is  substituted  service,  and 

a  substitute  for  personal  service,  and  gives  the 


comrt  jurisdiction  the  same  as  personal  serries 
to  try  the  action  and  enter  judgment. 

[Ed.  Note.— For  other  cases,  see  Corpora* 
tions.  Cent  Dig.  H  1971-2000;  Dec.  Dig.  | 
507.*^ 

3.  Judgment  (f  142*)— Defaott  Judgment— 
Setting  Asidb— "Pebsonallt  Sebvkd." 

"Personally  served,"  as  used  in  sectioB 
4229,  Rev.  Codes,  means  service  upon  the  de- 
fendant personally,  and  service  by  leaving  a 
notice  at  the  last  and  usnal  place  of  abode  of 
the  defendant  is  not  personal  service,  but  a 
substitute  for  it 

[Ed.  Note. — For  other  cases,  see  Judgment. 
Cent  Dig.  i  253;   Dec.  Dig.  i  142.*] 

4.  Judgment  (|  142*)- Dbfaulx  Judgment- 
Setting  Aside— Discbxtion  of  Coubt. 

Under  the  provisions  of  said  section  4229, 
Rev.  Codes,  where  the  defendant  has  not  been 
personally  served,  and  an  application  to  set 
aside  a  default  is  made  within  a  year,  it  is  with- 
in the  le^al  discretion  of  the  court  to  grant 
SDch  apphcation  and  to  open  the  default  and' 
permit  the  defendant  to  file  an  answer  on  the 
merits;  and  the  court  has  jurisdiction  to  de- 
termine whether  such  application  is  sufficient 
or  not. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  |  263;   Dec.  Dig.  1 142.*] 

Stewart,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Ada  County; 
John  F.  MacLaue,  Judge. 

Action  by  Maria  E.  Brooks  against  the 
Orchard  Laud  Companyi  Limited.  From  an 
order  deuylng  a  motion  to  set  aside  a  de- 
fault judgment  entered  against  defendant 
and  to  permit  defendant  to  answer,  it  ap- 
peals. Reversed  and  remanded,  with  in- 
structions. 

Edgar  Wilson  and  Fremont  Wood,  for  ap- 
pellant. Hawley,  Puckett  &  Ilawley,  for 
appellee. 

SULLIVAN,  J.  This  la  an  appeal  from 
an  order  denying  a  motion  to  vacate  and 
set  aside  a  judgment  entered  on  default 
The  plaintiff  commenced  this  action  on  the 
24th  of  September,  IDOS),  to  quiet  title  to  a 
certain  tract  of  land  aggregating  4,630  acres, 
situated  in  Ada  county.  It  is  alleged  that 
the  lands  were  duly  assessed  to  the  defend- 
ant the  Orchard  Lund  Company,  Limited, 
for  the  year  1903,  for  state,  county,  and 
school  district  purposes;  that  the  taxes 
amounted  to  $193.80;  that  said  taxes  were 
not  paid,  and  said  land  was  thereafter  sold 
liy  the  tax  collector  to  Ada  county  and  a 
tax  certificate  was  Issued  therefor;  that 
thereafter  the  county  sold  the  same  to  the 
plaintiff,  and  a  tax  deed  was  issued  to  re- 
spoudcut;  and  that  since  said  date  the  plain- 
tiff has  been  the  owner  and  in  the  actual 
possession  of  said  laud.  It  is  also  alleged 
that  the  defendant  claims  an  estate  and  in- 
terest therein  adverse  to  plaintiff,  which  is 
alleged  to  be  without  any  right  whatever. 
Then  follows  the  usual  prayer  for  relief  in 
actions  to  quiet  title. 

Summons  was  Issued  on  September  24, 
liXiO,   and  thereafter  on   the  next  day   the 
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sbfrriff  of  Ada  coiuty  returned  said  sum- 
uions  and  certified  in  his  return  tlmt  the  de- 
fendant was  a  corporation  and  that  Its  prin- 
cipal place  of  business  and  principal  olBce 
is  at  Orchard  in  Ada  county;  that  the  presi- 
dent, secretary,  and  treasurer  and  managing 
•gent  of  said  corporation  have  and  each  of 
them  has  removed  and  ceased  to  be  a  resi- 
dent of  the  state  of  Idaho,  and  have  been 
absent  from  the  state  for  more  than  five 
years  last  past.  It  is  recited  that  the  sher- 
iff made  the  service,  on  ascertaining  the 
above  facts,  by  delivering  a  copy  of  the  sum- 
mons, together  with  a  copy  of  the  complaint 
in  the  action,  to  William  L.  Cuddy,  Esq., 
auditor  of  said  county,  etc.  Thereafter  on 
October  16,  1909,  the  defendant  not  having 
answered.  Its  default  was  entered,  and  np- 
on  the  same  day  the  plaintiff  made  her 
proofs  and  was  adjudged  to  be  the  owner  of 
the  property  described  in  her  complaint  and 
her  title  thereto  was  quieted. 

On  October  13,  1910,  and  within  one  year 
from  the  date  of  said  Judgment,  the  defend- 
ant filed  and  served  its  notice  of  motion  and 
application  to  set  aside  and  vacate  said 
judgment  and  made  application  to  be  allow- 
ed to  answer  the  complaint  and  defend  the 
action.  The  application  was  based  upon  the 
afSdavit  of  Edgar  Wilson,  Esq.,  and  the 
verified  answer  of  the  defendant.  After  set- 
ting forth  the  facts  in  said  affidavit,  affiant 
avers  that  the  defendant  has  a  good  defense 
to  the  cause  of  action  stated  In  the  com- 
plaint, and  that  while  a  copy  of  the  sum- 
mons and  copy  of  the  complaint  had  been 
served  upon  William  L.  Cuddy,  Esq.,  audi- 
tor of  Ada  county,  the  same  had  not  been  de- 
livered to  the  defendant.  The  verified  an- 
swer sets  up  a  good  defense  to  said  cause 
of  action,  and  it  is  not  necessary  to  repeat 
the  denials  of  the  answer  and  the  averments 
and  allegations  of  the  cross-complaint  which 
was  filed  with  said  answer. 

[1]  After  the  hearing  the  court  denied  the 
application  on  the  ground  that  more  than 
six  months  have  elapsed  since  the  adjourn- 
ment of  the  term  of  court  at  which  said 
Judgment  was  entered  and  before  the  filing 
of  the  notice  of  motion  to  vacate  said  Judg- 
ment and  to  set  aside  said  default,  and  it 
is  further  stated  in  said  order  as  follows: 
"That  the  service  upon  the  auditor  of  Ada 
county  was  equivalent  to  personal  service, 
and  by  reason  of  the  premises  the  court  has 
ao  Jurisdiction  to  vacate  and  set  aside  the 
said  Judgment  and  decree."  It  clearly  ap- 
pears that  the  trial  court  considered  that 
service  upon  tlie  auditor  of  Ada  county  was 
I>ersonal  service  upon  the  officers  of  the  cor- 
poration within  the  meaning  of  the  term 
"I>ersonally  served  on  the  defendant"  as 
used  in  section  4229,  Rev.  Codes. 

The  first  part  of  said  section  422!)  author- 
izes amendments  upon  such  terms  as  may  be 
proper  and  relief  against  mistakes  in  plead- 
ings.   The  next  part  of  the  section  provides 


for  the  relief  of  a  party  from  a  Judgment 
or  order  taken  against  him  through  mis- 
take, inadvertence,  surprise,  or  excusable 
neglect.  Such  application,  however,  must  be 
made  "within  a  reasonable  time,  not  exceed- 
ing six  months  after  the  adjournment  of  the 
term."  The  next  part  of  said  section,  and 
upon  which  the  appellant  relies,  is  as  follows: 
"When  from  any  cause  the  summons  in  an 
action  has  not  been  personally  served  on  the 
defendant,  the  court  may  allow,  on  such 
terms  as  may  be  Just,  such  defendant,  or 
his  legal  representative,  at  any  time  within 
one  year  after  the  rendition  of  any  Judgment 
in  such  action,  to  answer  to  the  merits  of 
the  original  action."  The  relief  granted  by 
the  clause  last  quoted  applies  only  to  actions 
where  there  has  not  been  personal  service. 
The  first  provisions  of  said  section,  under 
which  application  for  relief  must  be  made 
within  six  months  after  the  adjournment 
of  the  term,  evidently  has  reference  to  cases 
where  the  court  had  Jurisdiction  of  the  par- 
ties either  by  personal  service  or  appearance 
in  the  action,  and  where  the  Judgment  was 
nevertheless  taken  against  such  parties 
"through  mistake,  inadvertence,  surprise  or 
excusable  neglect." 

Then  we  have  in  this  case  a  Judgment  by 
default  based  upon  service  of  summons  and 
complaint  upon  the  county  auditor,  and  we 
have  a  statute  permitting  such  service  upon 
the  showing  that  there  is  no  officer  or  offi- 
cers of  the  defendant  corporation  within 
the  jurisdiction  upon  whom  service  could  be 
made  (section  4144,  Rev.  Codes);  and  also  a 
statute  authorizing  the  court  to  permit  a 
defendant  or  his  legal  representative  at  any 
time,  "within  one  year  after  the  rendition 
of  any  judgment  in  such  action,  to  answer 
to  the  merits  of  the  original  action,  when 
from  any  cause  the  simimous  in  the  action 
has  not  been  personally  served  on  the  de- 
fendant." 

The  question  directly  presented  Is:  Was  a 
copy  of  the  summons  and  complaint  in  this 
action  "personally  served"  on  the  defendant 
by  serving  them  upon  the  county  auditor? 

[2]  The  delivery  of  a  copy  of  the  summons 
and  complaint  to  the  officer  or  officers  of  the 
corporation  designated  by  the  statute  upon 
whom  service  could  be  made  would  undoubt- 
edly be  "personal  service"  upon  the  corpora- 
tion, and,  when  service  was  thus  made.  It 
would  naturally  follow  that  the  defendant 
corporation  was  "personally  served."  The 
statute  specifically  names  the  officers  upon 
whom  such  service  may  be  made,  and,  in  the 
absence  of  such  designated  officer  or  officers 
from  the  state,  the  statute  provides  for  serv- 
ice of  summons  "by  delivering  a  copy  of  the 
summons  and  a  copy  of  the  complaint  to  the 
auditor  of  the  county  in  which  the  principal 
business  office  of  such  coriwratiou  is  located 
according  to  its  articles  of  incorporation,  in 
the  -same  manner  and  with  the  same  effect  as 
though  such  service  had  been  made  upon  any 
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of  the  above-mentioned  officers  or  agents  of 
8ucb  company."  Where  service  Is  made  In 
this  way,  the  law  makes  it  the  duty  of  the 
auditor  to  forward  by  registered  mail  to 
auy  such  officer  or  agent  of  the  company 
whose  address  may  be  known  to  him,  such 
(vpy;  but  no  failure  on  the  part  of  the  audi- 
tor to  mall  such  copy  of  the  summons  shall 
affect  the  validity  of  the  service  thereof,  and 
it  Ik  Insisted  that  this  method  of  service  was 
merely  a  substitute  service  and  not  personal. 
It  is  conceded  that,  for  the  purpose  of  enter- 
ing Judgment,  either  method  of  service  would 
have  the  same  effect — would  give  the  court 
jurisdiction,  though  one  would  be  "personal" 
and  the  other  a  substitute  service. 

[3]  Section  4144,  Rev.  Codes,  provides  the 
method  for  service  upon  domestic  corpora- 
tions and  upon  foreign  corporations  and  upon 
minors  and  upon  persons  of  unsound  mind 
and  u|H>n  counties  and  towns,  and  In  all  oth- 
er cases  it  must  be  made  upon  "the  defend- 
ant perxonally,"  or  by  leaving  a  copy  thereof 
and  a  copy  of  the  complaint  In  the  cause  at 
the  usual  place  of  abode  of  the  defendant 
with  a  member  of  the  family  over  the  age  of 
21.  For  the  purpose  of  entering  judgment, 
the  service  by  leaving  a  copy  thereof  with  a 
member  of  the  family  has  the  same  effect  as 
by  delivering  the  same  to  the  defendant  per- 
sonally ;  but  It  Is  contended  that  the  leaving 
of  such  copies  would  not  be  "personal"  serv- 
ice. When  the  statute  requires  personal 
service  of  process,  or  that  process  shall  be 
personally  served,  we  think  there  is  a  gener- 
al agreement  among  the  most  of  the  courts 
of  last  resort  that  such  service  must  be  ac- 
tual and  personal  upon  the  parties  served. 
Tbe  statutes  of  the  several  states  provide 
different  modes  of  personal  service,  viz.,  ei- 
ther by  delivering  tbe  original  personally,  or 
by  reading  or  exhibiting  the  original  and 
leaving  a  copy,  or  by  delivering  a  true  copy 
personally,  etc.  See  Wade  on  the  Law  of 
Notice,  i  1339.  Section  4144,  Rev.  Codes, 
provides  that,  in  all  other  cases  than  those 
previously  named  In  said  section,  the  process 
must  be  delivered  to  the  defendant  "person- 
ally" or  by  leaving  a  copy  thereof,  etc.  The 
statute  does  not  declare  that  leaving  a  copy 
at  the  usual  place  of  abode  of  defendant  is 
I>erKonal  service.  We  do  not  think  that  de- 
fendant Is  "i)ersonally  served"  within  the 
meaning  of  said  section  of  the  statute  where 
the  process  is  sensed  by  leaving  a  copy  there- 
of at  the  usual  place  of  abode  of  tbe  defend- 
ant While  there  is  no  doubt  that  such  serv- 
ice has  the  same  effect  under  the  statute  as 
••personal  service,"  we  do  not  think  it  is 
••jiersonal"  service,  but  that  it  Is  a  service 
substituted  for  personal  and  has  tbe  same 
effect  as  personal  service  so  far  as  all  future 
proceedings  in  the  action  are  concerned.  In 
regard  to  the  trial  of  the  case  and  entry  of 
Judgment.  By  the  amendment  of  the  seventh 
subdivision  of  said  section  4144  (Sess.  Laws 
11)09,  p.  185),  said  subdlvisiou  Is  made  to 


read  as  follows:  "In  all  other  cases,  to  the 
defendant  personally."  That  part  of  the  sec- 
tion which  permitted  the  service  to  be  made 
by  leaving  a  copy  of  the  process  at  the  usual 
abode  of  the  defendant  with  a  member  of  the 
family  over  21  years  of  age  has  been  left  out 
entirely. 

In  section  1343,  Wade  on  Notice  (2d  Ed.), 
under  the  beadnote,  "Service  at  Place  of 
Al)ode,"  the  author  says:  "We  now  come  to 
the  consideration  of  a  species  of  service 
which  has  been  denominated  'penional'  to 
distinguish  It  from  service  hy  mail;  and  sub- 
stituted, as  contradistlDgnisfied  from  service 
strictly  personal.  It  has  also  been  called 
t>oth  actiMl  and  oonttructive  service.  It  la 
made  by  leaving  the  original  or  a  copy  at 
tbe  usual  place  of  abode  of  the  party  to  be 
served,  with  some  one  other  than  himself." 
Tbe  author  cites  cases  of  notaries  giving  no- 
tice of  protest  of  negotiable  paper  and  also 
the  case  of  Chittenden  v.  Hobbs,  9  Iowa,  417, 
where  the  court  distinguishes  between  per- 
sonal service  and  service  by  leaving  a  copy 
at  the  abode  of  the  defendant  In  that  case 
the  court  said:  "To  authorize  the  substitut- 
ed service,  or  service  by  copy  left  at  the 
residence  of  the  defendants,  it  should  appear 
affirmatively  from  tbe  return  that  defend- 
ants were  not  found."  In  section  1.345,  Wade 
on  Notice,  the  author,  referring  to  service 
by  leaving  a  copy  at  the  residence  of  tbe  de- 
fendant, says:  "However,  it  is  quite  certain 
that,  though  this  method  of  service  may  be 
very  liberally  viewed  for  some  purposes,  yet 
It  is,  in  no  instance,  regarded  with  the  same 
favor  as  service  strictly  i>er8onal." 

In  Re  Risteen  (D.  C.)  122  Fed.  732,  It  is 
said:  "Personal  service  ordinarily  means 
service  upon  the  defendant  personally,  and 
does  not  include  service  by  leaving  a  notice 
at  his  last  and  usual  place  of  abode" — and 
then  holds  that,  in  the  bankruptcy  act  where 
it  Is  provided  that  a  copy  of  the  petition 
shall  be  served  on  the  defendant  personally 
or  by  leaving  the  same  at  bis  last  and  usual 
place  of  abode,  service  by  leaving  a  copy 
with  the  clerk  of  tbe  hotel,  of  which  the 
bankrupt  was  proprietor,  and  wbere  he  usu- 
ally resided,  was  sufficient  personal  service 
within  the  terms  of  such  act. 

In  First  National  Bank  v.  Holmes,  12  N. 
D.  38,  94  N.  W.  764,  referring  to  the  statute 
of  that  state  authorizing  the  service  of  sum- 
mons on  residents  of  the  state  by  leaving  a 
copy  at  the  dwelling  house  In  the  presence  of 
members  of  the  family,  the  court  says: 
"This  provision  authorizing  substituted  or 
domicilinry  service  must  be  held  to  author- 
ize this  mode  of  service  in  cases  of  residents 
only.  Such  substituted  service  is  not  strict- 
ly personal  service.  The  statute  i)rovides 
that  such  service  'shall  be  taken  and  held 
to  be  personal  service,'  but  the  statute  gives 
such  substituted  service  the  force  and  effet-t 
of  personal  service  in  cases  of  such  service 
within  the  state  only.     The  term  'itersonal 
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service'  has  a  fixed  and  definite  meaning  In 
law.  It  Is  service  by  delivery  of  the  writ  to 
the  defendant  personally.  Other  modes  of 
service  may  be  given  the  force  of  such  serv- 
ice by  legislative  enactment.  But  the  use  of 
the  words  'personal  service,'  unqualified,  in 
a  statute,  means  actual  service  by  delivering 
to  the  person,  and  not  to  a  proxy."  To  the 
same  effect  Is  Hobby  v.  Bunch,  83  Ga.  1,  10 
3.  E.  113,  20  Am.  St.  Rep.  301. 

In  Conway  v.  Campbell,  38  Mo.  App.  473, 
the  court  held  that  personal  service  meant 
"delivering  direct  to  the  person  notified,"  and 
In  Fernandez  v.  Perez,  220  U.  8.  224,  31 
Sup.  Ct.  412,  55  L.  Ed.  443,  the  Supreme 
Court  of  the  United  State.s  held  that  the 
words  "actually  personally  notified"  in  the 
statute  relating  to  service  of  process  meant 
pergonal  service  of  the  process  upon  the  de- 
fendant. 

Moyer  y.  CooIj,  12  Wis.  335,  under  the 
provisions  of  section  27,  c.  1.32,  R.  S.  1858 
of  Wis.,  authorized  an  entry  of  Judgment  by 
the  clerk  only  on  filing  proof  of  "personal 
service."  Section  9  of  chapter  24,  provides 
that  summons  shall  be  served  by  delivering 
a  copy  "to  the  defendant  personally,"  or,  if 
not  found,  by  leaving  it  at  bis  usual  place 
of  abode,  etc.  In  passing  upon  the  mean- 
ing of  the  term  "personal  service,"  the  court 
said:  "We  thlnli  the  personal  service  re- 
quired by  section  27,  c.  132,  is  only  that 
where  the  copy  Is  delivered  to  the  defendant 
personally,  as  required  by  section  9,  c.  124, 
and  not  that  where  it  Is  left  at  his  place  of 
abode." 

While  some  of  the  cases  above  cited  may 
not  be  directly  in  point,  they  bear  to  some 
extent  on  the  question  under  consideration. 

Counsel  for  respondent  cite  in  support  of 
their  contention  the  case  of  Dimkle  v.  Els- 
ton,  71  Ind.  585. 

As  appears  from  the  foregoing  cited  au- 
thorities, the  term  "personally  served"  means 
serving  the  process  upon  the  defendant  per- 
sonally, and  we  think  when  the  Legislature 
enacted  said  section  4229,  and  provided  that, 
"when  from  any  cause  the  summons  in  an 
action  has  not  been  personally  served  on  the 
defendant,  the  court  may  allow,  on  such 
terms  as  may  be  just,  such  defendant,  or  his 
legal  representative  at  any  time  within  one 
year  after  the  rendition  of  any  Judgment 
in  such  action,  to  answer  to  the  merits  of 
the  original  action,"  It  Intended  that  the 
term  "personally  served"  should  apply  only 
to  summons  that  has  been  served  personally, 
and  not  to  service  made  by  leaving  a  copy 
of  the  summons  at  defendant's  usual  place 
of  abode.  Personal  service  may  be  made 
upon  a  cori)oratlon  by  serving  the  proper 
officer  of  such  corporation  or  Its  deslguated 
agent,  and  we  do  not  tliiuk  the  service  Is 
"personal"  where  it  is  made  upon  the  audi- 
tor of  the  county,  as  authorized  by  the  pro- 
visions of  section  4144,  and,  when  not  made 
upon  the  proper  oflit-er  of  the  corporation 
or  its  designated  agent,  we  do  not  think  the 


summons  has  been  "personally  served"  with- 
in the  meaning  of  that  term  as  used  In  said 
section  4229.  Where  the  Legislature  has 
provided  that  the  process  may  be  served 
upon  the  county  auditor,  that  is  a  substitute 
for  personal  service  and  equivalent  to  it  so 
far  as  the  trial  of  the  case  and  entering  a 
Judgment  is  concerned,  but  does  not  prevent 
such  corporation  from  making  application  for 
setting  aside  a  default  Judgment  tliat  has 
been  rendered  against  It  on  service  of  sum- 
mons upon  the  county  auditor,  within  one 
year  from  the  date  of  sncb  judgment  pro- 
vided such  county  auditor  is  not  its  desig- 
nated agent. 

The  provisions  of  said  section  4229,  under 
consideration,  must  be  construed  with  the 
provisions  of  said  section  4144,  providing  for 
the  service  of  summons,  and  in  the  seventh 
and  last  subdivision  of  said  section  4144  it 
Is  provided  that  service  of  summons  in  all 
other  cases  than  those  menttoned  in  the 
preceding  six  sul>divislons  must  be  served 
by  delivering  a  copy  thereof  "to  the  defend- 
ant personally"  or  by  leaving  a  copy  thereof 
at  his  usual  abode.  It  is  not  declared  in  said 
section  that  the  leaving  of  a  copy  at  the  abode 
of  the  defendant  is  personal  service,  or  tliat 
the  summons  is  "personally  served"  when  so 
left.  While  such  service  is  no  doubt  equiva- 
lent to  personal  service  In  regard  to  giving  the 
court  jurisdiction,  it  Is  not  strictly  personal 
service,  and  the  Legislature  in  said  section 
4229  was  very  careful  to  use  the  term  "per- 
sonally served,"  and,  where  default  judgment 
was  taken  against  a  defendant  not  "person- 
ally served,"  he  might  make  application  to 
set  aside  the  default  and  answer  on  the  mer- 
its within  one  year  from  the  date  of  the  en- 
try of  the  Judgment,  and  there  appears  to  be 
good  reason  for  giving  a  defendant  more  time 
in  which  to  make  application  to  open  a  de- 
fault where  he  is  not  i>er8onally  served  than 
where  he  is.  We  have  had  a  numl)er  of  cases 
in  this  court  where  it  has  been  made  to  appear 
that  the  defendant  who  liad  not  been  person- 
ally served  bad  no  knowledge  whatever  of  the 
action  or  the  judgment  being  taken  against 
him  until  more  than  six  mouths  after  the 
judgment  had  been  entered. 

In  the  case  at  bar  the  service  was  made 
on  the  auditor  of  Ada  county,  and  the  audi- 
tor retained  the  copies,  as  be  did  not  know 
where  to  send  them,  and  we  do  not  think  it 
could  be  claimed  on  any  ground  whatever 
that  said  copies  were  "personally  served"  on 
the  defendant  corporation.  When  a  person 
is  i)ersonally  served,  be  certainly  knows  of 
the  service;  and,  where  he  is  served  by 
leaving  the  summons  with  the  county  au- 
ditor, he  may  bave  no  notice  whatever  of 
the  pending  action.  If  the  legislature  should 
declare  that  such  substituted  service  were 
In  effect  personal  service,  that  no  doubt 
would  make  it  so,  so  far  as  the  jurisdiction 
of  the  court  was  concerned;  but  it  would 
not  and  could  not  make  such  service  strictly 
personal  any  more  than  it  could  make  serv- 
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ice  by  pnbllcatlon  of  summons  personal  sim- 
ply by  declaring  such  service  to  be  personal 
service. 

[4]  It  Is  next  contended  by  counsel  for  ap- 
pellant that  the  trial  court  denied  said  mo- 
tion upon  Jurisdictional  grounds  alone,  and 
contend  tbat,  if  the  defendant  was  not  per- 
sonally served,  It  is  entitled,  as  a  matter  of 
right,  to  have  the  decree  set  aside  and  de- 
fault opened  under  the  clause  of  said  sec- 
tion 4229,  above  quoted.  It  is  contended 
that  under  the  first  clause  of  said  section  the 
court  is  permitted  to  vacate  the  Judgment 
'in  its  discretion,"  but  under  the  second 
clause  the  words  "in  its  discretion"  are  omit- 
ted; the  only  condition  imposed  on  grant- 
ing the  motion  being  "on  such  terms  as  may 
be  Just"  We  cannot  agree  with  tliat  con- 
tention of  counsel.  We  thlnlt  it  is  In  the 
sound  discretion  of  the  court  whether  or  not 
it  opens  the  default  and  permits  the  de- 
fendant to  answer  within  one  year,  and  as 
held  In  Pearson  v.  Fishing  Co.,  99  Cal.  425. 
S4  Pac.  76,  the  exercise  of  the  mere  discre- 
tion of  the  court  ought  to  tend,  in  a  reason- 
able degree,  at  least,  to  bring  about  a  Judg- 
ment on  the  merits  of  the  case.  But  tbat 
discretion  ought  not  to  be  exercised  in  fa- 
vor of  the  applicant  unless  a  reasonable 
showing  be  made.  See  Humphreys  v.  Idaho 
G.  M.  &  Dev.  Co.,  120  Pac.  823. 

This  case  was  decided  wholly  on  a  ques- 
tion of  law  and  not  of  fact  The  sufficiency 
of  said  application  is  not  before  this  court, 
and  since  the  trial  court  based  Its  order  de- 
nying said  application  on  the  ground  that  it 
was  not  made  within  six  months  after  the 
adjournment  of  the  term,  and  not  on  the 
ground  that  the  showing  made  by  the  appli- 
cant was  not  sufficient  to  warrant  the  court 
in  opening  said  default,  the  order  and  Judg- 
ment most  be  set  aside,  and  the  cause  re- 
manded to  the  court,  with  Instructions  to 
pass  upon  the  sufficiency  of  said  application 
and  determine  whether  the  showing  Is  suf- 
ficient to  warrant  the  court  In  setting  aside 
the  default  Judgment.  A  sufficient  showing 
should  be  made,  before  the  court  is  author- 
ized to  grant  an  application  to  set  asld^  a 
default  judgment,  and  that  rule  applies  to 
this  case  as  well  as  to  all  others  where  ap- 
plication is  made  to  set  aside  a  default. 

The  cause  is  remanded  to  the  trial  court, 
with  Instructions  to  pass  upon  the  sufficien- 
cy of  said  application  and  make  the  proper 
order  upon  the  determination  of  tliat  ques- 
tion.   Costs  awarded  to  appellant. 

AILSHIE,  J.,   concurs. 

STEWART,  C.  J.  (dissenting).  I  em  un- 
able to  agree  with  the  majority  opinion 
either  in  Its  reasoning  or  conclusion.  The 
question  under  consideration  arises  out  of 
a  motion  to  set  aside  a  default  Judgment. 
The  ai^ellant.  the  Orchard  Land  Company, 
is  a  domestic  corporation  organized  under  the 
laws  of  the  state  of  Idaho.    The  plaintiff  in 


the  trial  court  commenced  an  action  to  quiet 
title.  Summons  was  Issued  In  said  cause 
and  placed  In  the  hands  of  the  sheriff.  The 
sheriff  made  a  return  as  follows :  "I  hereby 
certify  that  I  received  the  within  summons 
on  the  24th  day  of  September,  1909;  that 
defendant  is  a  corporation,  and  that  its 
principal  place  of  business  and  principal  busi- 
ness office  is  at  Orchard,  Ada  county,  Idaho; 
that  the  president,  secretary,  treasurer  and. 
managing  agent  of  said  corporation  have,  and 
each  of  them  has,  removed  from  and  ceased 
to  be  a  resident  of  the  state  of  Idaho,  and 
that  they  have  and  each  of  them  has  been 
at>sent  from  the  state  of  Idaho  for  more  than 
five  years  last  past,  and  tbat  none  of  said 
persona  have  been  In  the  state  of  Idaho  for 
more  than  thirty  days  Immediately  preceding 
the  commencement  of  this  action.  Tbat  de- 
fendant has  not  at  this  time,  and  has  not 
had  for  more  than  five  years  last  past,  an 
office  or  place  of  business  at  said  Orchard  or 
in  any  other  place  in  said  Ada  county,  Idaho, 
or  in  the  state  of  Idaho,  and  has  not  had 
during  said  time  any  representative  in  said 
state  upon  whom  service  could  be  had.  That, 
on  ascertaining  said  above-mentioned  facts,  I 
made  service  on  the  said  defendant,  the  Or- 
chard Land  Company,  Limited,  by  delivering 
to  Wm.  L.  Cuddy,  Esq.,  auditor  of  said  Ada 
county,  state  of  Idaho,  at  his  office  in  the 
courthouse  building  of  said  Ada  county,  at 
Boise  City,  in  said  county  and  state,  during 
office  hours,  on  the  25th  day  of  September, 
1909,  a  copy  of  said  summons,  together  with 
a  copy  of  the  complaint  in  said  action  at- 
tached to  said  copy  of  summons.  Jas.  A> 
Bennett,  Sheriff  of  Ada  County,  Idaho." 

Upon  the  hearing  of  the  motion  to  open 
the  default  and  permit  the  defendant  to  an- 
swer, an  affidavit  was  filed  by  Edgar  Wilson, 
who  swore  that  he  was  attorney  for  the  de- 
fendant, and  "tbat  neither  the  president  or 
other  head  of  said  corporation,  the  defend- 
ant In  the  above-entitled  cause,  or  the  secre- 
tary, cashier,  or  managing  agent  thereof.  Is 
now  within  the  state  of  Idaho,  and  for  tbat 
reason  affiant,  as  attorney  for  said  corpora- 
tion, makes  this  affidavit,  and  the  facts  here- 
in stated  are  within  the  knowledge  of  affiant, 
*  *  *  that  summons  was  issued  on  said 
complaint  on  said  24th  day  of  September, 
1909,  but  that  no  service  of  said  summons  or 
said  complaint  in  said  action  has  been  per-. 
sonaUy  had  on  the  defendant,  and  said  de- 
fendant has  not  been  at  any  time  since  the 
commencement  of  said  action  personally 
served  with  summons  or  with  process  of  any 
kind  therein,  nor  has  service  thereof  been 
had  on  defendant,  by  publication  or  other- 
wise, nor  has  defendant  at  any  time  since, 
the  commencement  of  said  action  ever  re- 
ceived a  copy  of  the  summous  issued  therein 
or  a  copy  of  the  complaint  therein,  or  in  any 
way  been  Informed  or  advised  of  the  nature 
of  said  action  or  proceeding  against  It  until 
long  after  the  default  of  the  defendant  liad- 
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been  entered  •  •  •  and  filed  therein." 
Then  follow  statements  In  the  affidavit  as 
to  the  entering  of  Judgment  and  that  the  de- 
fendant has  a  merltorlons  defense,  and  that 
he  as  counsel  has  advised  the  defendant  that 
It  has  a  meritorious  defense,  and  accompany- 
ing such  afGdavlt  tendered  an  answer  and 
cross-complaint. 

Upon  the  return  thus  made  by  the  sheriff 
and  the  affidavit  of  Mr.  Wilson,  the  trial 
court  declined  to  set  aside  the  default. 

The  reasons  urged  by  appellant  upon  this 
appeal  are:  First,  that  a  defendant  in  an 
action  may  apply  for  relief  against  his  de- 
fault and  to  answer  at  any  time  within  one 
year  after  the  rendition  of  Judgment  against 
such  defendant,  where  the  summons  in  the 
action  has  not  been  personally  served  upon 
the  defendant;  second,  that  in  this  case  the 
record  shows  that  the  service  made  upon  the 
defendant  was  not  a  personal  service,  and 
therefore  the  defendant  was  entitled  to  file 
en  answer  in  said  case  upon  such  terms  as 
may  be  Just 

The  first  proposition  is  conceded  in  this 
(Use,  both  In  the  argument  and  in  the  ma- 
jority opinion.  The  second,  however,  is  one 
of  great  importance  and  should  have  serious 
consideration.  There  was  no  dispute  before 
the  trial  court  upon  the  facts  as  to  the  serv- 
ice made  In  this  case.  The  appellant  corpo- 
ration Is  a  domestic  corporation.  At  the 
time  service  waa  made,  all  the  officers  of  the 
company  had  left  the  state  and  had  remained 
out  of  the  state  for  a  period  of  more  than 
five  years.  This  corporation  during  all  of 
this  period  of  time  was  the  owner  of  more 
than  4,000  acres  of  land,  and  during  that 
five  years  there  was  no  officer  or  agent  of 
the  company  within  the  state  of  Idaho;  nei- 
ther did  such  corporation  or  its  officers  look 
after  or  care  for  its  property  or  pay  the 
taxes  upon  the  property  described  In  the 
complaint.  At  the  time  service  was  made 
there  was  no  officer  or  agent  representing  the 
company  within  the  state.  There  was  no 
person  upon  whom  service  of  process  could 
be  made  except  the  agent  created  and  ap- 
pointed by  the  laws  of  this  state;  that  is, 
the  county  auditor.  A  corporation  has  no 
body  or  Identity  upon  whom  service  can  per- 
sonally be  made,  but  personal  service  may  be 
made  as  provided  by  the  state,  and  It  is  so 
admitted  In  the  majority  opinion,  by  service 
upon  a  representative  of  such  corporation,  to 
wit,  "president,  or  other  head  of  the  corpo- 
ration, secretary,  cashier,  or  managing  agent, 
and  In  the  absence  from  the  state  of  such 
president  or  other  head  of  the  corporation, 
secretary,  cashier,  or  managing  agent  there- 
of," then  the  statute  designates  an  agent  or 
representative  of  such  corporation  and  pro- 
vides that  service  may  be  made  upon  such 
agent,  to  wit,  the  auditor  of  the  county  in 
which  the  principal  office  of  such  corpora- 
tion is  located,  "in  the  same  manner  and 
with  the  same  effect  as  though  service  had 


been  made  upon  any  of  the  above-mentioned 
officers  or  agents  of  such  company."  Thus 
the  statute  specifically  says  that  service  upon 
the  county  auditor  may  be  made  in  the  same 
manner  and  has  the  same  effect  as  though 
made  upon  any  of  the  officers  named  by  the 
corporation.  This  language  of  the  statute  to 
my  mind  is  plain  and  explicit  and  needs  no 
construction;  it  construes  Itself,  and  Is  a 
positive  provision,  and  constitutes  the  audi- 
tor the  agent  of  the  corporation,  and  makes 
the  service  upon  such  auditor  of  the  same 
effect  and  to  have  the  same  consequence  and 
results  as  service  upon  the  officers  or  agents 
appointed  by  the  company  itself.  The  ma- 
jority opinion  says  that  ser^-ice  upon  the  of- 
ficers has  the  same  effect  under  the  statute 
as  personal  service  and  "has  the  same  effect 
as  personal  service  »o  far  as  all  future  pro- 
ceedings in  the  action  are  concerned  in  re- 
gard to  the  trial  of  the  case  and  entry  of 
judgment." 

I  do  not  believe  that  this  court  has  the 
power  or  authority  to  Insert  in  the  statute 
now  under  consideration  the  language  set 
out  in  the  majority  opinion,  and  imderscored 
as  above.  If  the  Legislature  had  seen  fit  to 
ln.sert  this  provision  in  the  statute,  that 
would  have  been  done;  but  the  Legislature 
used  such  language  as  they  no  doubt  intend- 
ed, and  the  language  itself  is  clear  and  ex- 
plicit and  says  that  such  service  has  the  same 
effect  as  though  made  upon  the  officers  ap- 
pointed by  the  company.  Now  a  summons  Is 
for  the  purpose  of  commanding  the  defend- 
ant, through  the  office  of  the  person  serving 
such  notice,  that  such  defendant  has  been 
sued,  and  that  the  defendant  is  required  to 
appear  in  court  and  to  answer  the  complaint 
made  against  blm  on  a  day  named.  The  ma- 
jority opinion  holds  that  summons  served  up- 
on the  appellant  by  the  delivery  to  the  county 
auditor  required  the  said  appellant  to  appear 
in  court  and  answer  the  complaint  filed 
against  it  in  the  same  manner  and  at  the 
same  time  that  a  summons  would  have  re- 
quired had  service  been  made  upon  any  of 
the  officers  of  such  corporation.  That  is  all 
that  the  summons  Is  intended  to  do,  and 
such  notice  gave  the  court  Jurisdiction  of  the 
corporation  as  fully  and  as  completely  as 
though  made  upon  the  officers  of  the  com- 
pany. It  was  no  different  notice,  and  the  ap- 
pellant was  required  to  do,  and  did  do,  all 
that  a  defendant  would  be  required  to  do  or 
could  do  under  notice  of  summons  served  up- 
on the  officers  of  the  corporation,  and  the 
statute  makes  no  distinction  or  discrimina- 
tion or  grants  advantages  to  one  corporation 
and  not  to  another.  Under  the  law  an- 
nounced In  the  majority  opinion,  a  corpora- 
tion upon  whom  service  has  been  served  by 
delivering  a  copy  of  the  complaint  and  sum- 
mons to  the  officers  of  the  corporation  may 
apply  to  set  aside  a  default,  upon  showing 
cause,  any  time  within  six  months  after  the 
close  of  the  term.    A  corporation  having  an 
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agent  within  the  state,  or  offices  within  the 
state,  and  which  submits  to  the  laws  of  the 
state,  Is  given  six  niouttis  after  the  close  of 
the  term  to  apply  for  relief  against  a  default 
Judgment,  while  the  opinion  gives  an  outlaw 
(-orporatlon  that  has  abandoned  the  state  and 
refuses  to  comply  with,  or  subject  Itself  to 
the  laws  of  this  state,  by  not  appointing  an 
agent  or  providing  for  service  upon  some  of- 
ficer of  the  corporation,  a  year.  The  statute 
does  not  contemplate  any  such  discrimination 
in  my  opinion. 

Let  us  go  a  little  farther.  Supposing  there 
are  two  corporations  engaged  In  some  busi- 
ness enterprise,  both  of  which  are  organized 
under  the  laws  of  the  state  and  have  offi- 
cials residing  within  the  state;  these  two 
oorixtratlons  Incur  large  Indebtedness  and 
are  unable  to  meet  these  obligations;  they 
cannot  pay  their  employes  or  pay  for  the  sup- 
plies that  have  been  furnished  them  In  main- 
taining such  corporations  in  carrying  on 
their  business.  Creditors  b^n  proceedings 
against  the  two  corporations.  One  corpora- 
tion has  officers  upon  whom  summons  may 
be  served  in  such  action,  and  Is  limited  by 
the  court  to  six  months  after  the  close  of 
the  term  of  court  in  which  it  may  apply  for 
relief  against  such  default,  where  good  cause 
is  shown.  The  other  corporation  has  no  of- 
ficers or  agents  in  the  state  and  has  with- 
drawn from  the  state,  but  service  Is  made 
upon  the  agent  appointed  by  the  laws  of  the 
state.  The  service  upon  both  corporations  re- 
quires answer  to  be  made  within  the  same 
time  and  in  the  same  manner.  The  creditors 
of  both  conwratlons  in  their  proceedings  ob- 
tain Judgment,  and  the  statute  says  that  the 
service  of  summons  in  both  Instances  has  the 
same  effect  Still,  the  majority  opinion  says 
that  the  first  corporation  may  move  to  set 
aside  such  default  and  ask  leave  to  answer 
upon  proper  showing  made  within  six  months 
from  the  date  of  the  close  of  the  term,  while 
the  second  corporation  may  apply  for  the 
same  relief  and  shall  have  one  year  from  the 
date  of  the  Judgment  to  make  such  applica- 
tion. Thus  corporations  are  put  in  separate 
classes,  and  the  rights  of  creditors  are  put 
in  different  classes  and  given  different  rights. 
The  first  corporation  has  obeyed  and  com- 
piled with  the  laws  of  the  state;  the  latter 
corporation  has  disregarded  the  laws  of  the 
state,  yet  it  is  given  greater  rights.  I  can- 
not concur  in  such  technical,  and  in  my  mind 
unwarranted,  construction  of  the  statute.  To 
reach  this  conclusion  it  has  become  neces- 
sary for  the  court  to  read  into  the  statute 
ptDvislons  which  are  not  there  found.  The 
statute  is  plain  and  certain  and  needs  no 
construction  or  Judicial  amendment. 

Section  4229  also  provides  that  a  showing 
must  be  made  upon  a  motion  to  set  aside  a 
default,  and  that  from  such  a  showing  it  must 
appear  that  such  default  was  the  result  of 
"mistake.  Inadvertence,  surprise  or  excusable 
neglect."    In  this  case  there  is  no  attempt  to 


show  any  reason  or  excuse  why  such  coriiora- 
tlon  withdrew  its  officers  from  the  state,  or 
why  an  agmt  was  not  designated  within  the 
state  upon  whom  service  might  be  made  which 
was  "equivalent"  to  service  upon  its  officers. 
The  appellant  corporation  certainly  ought  not 
to  be  excused  for  any  mistake  under  the  laws 
of  the  state  of  Idaho,  and  it  knew  our  statu- 
tory provisions  and  cannot  be  excused  for  the 
mistake  of  w^ithdrawlng  its  officers  from  the 
Jurisdiction  of  the  courts  of  the  state.  There 
is  nothing  to  show  any  Inadvertence  or  that 
anything  was  overlooked  by  the  corporation 
because  they  were  cautious  enough  to  take 
out  of  the  state  all  officers  of  the  corporation 
and  make  It  necessary  for  the  state  to  ap- 
point an  agent  for  them  upon  whom  process 
might  be  served.  They  certainly  were  not 
surprised  by  the  default  being  taken,  because 
\(ith  the  property  Interest  the  corporation 
held  within  the  state  we  would  suppose  that 
the  company  would  take  enough  Interest  In 
the  same  to  have  appointed  or  designated 
somebody  to  look  after  such  Interests  and  to 
see  that  the  company  in  some  way  contrib- 
uted its  share  to  the  expenses  of  the  state  In 
looking  after  the  appellant's  property. 

No  reasons  are  given  or  excuses  offered 
why  officers  of  the  appellant  company  left 
the  state,  for  they  certainly  could  not  have 
anticipated  that  by  so  doing  the  courts  of  this 
state  would  give  them  privileges  and  advan- 
tages not  enjoyed  by  other  corporations.  The 
majority  opinion,  however,  holds  that  tlie 
judgment  In  this  case  should  be  reversed,  and 
that  the  trial  court  should  pass  upon  the  oth- 
er questions  In  the  case.  The  motion  to  set 
aside  the  default  and  permit  answer  required 
two  things  to  be  done:  First,  that  the  appli- 
cation, according  to  the  majority  opinion, 
might  be  made  within  a  year  from  the  judg- 
ment; second,  that  sufficient  cause  should  be 
shown.  If  both  of  these  matters  were  re- 
quired to  be  presented  to  the  trial  court  up- 
on the  motion,  and  the  court  overruled  the 
motion,  it  follows  that,  if  the  court  was  cor- 
rect In  overruling  said  motion,  the  court 
should  not  reverse  the  Judgment  for  the  rea- 
son that  the  trial  court  had  given  the  wrong 
reason  for  his  answer  in  denying  the  motion. 
The  trial  court  is  not  required  to  give  his  rea- 
son for  deciding  matters ;  if  his  ruling  on  the 
whole  is  correct,  this  court  will  not  reverse 
the  trial  court,  and  that  has  been  the  rule 
established  under  all  appeals  in  this  court 
The  majority  opinion  sends  this  case  back 
and  requires  the  trial  court  to  pass  upon  oth- 
er questions  which  were  involved  In  the  mo- 
tion now  under  consideration,  and  which 
might  have  been  included  in  the  reason  given 
by  the  trial  court,  but  he  did  not  do  so,  and 
the  fact  that  he  gave  a  wrong  reason  is  not 
reversible  error.  The  sufficiency  of  the  show- 
ing is  argued  upon  this  appeal,  and  all  of  the 
facts  appear  to  be  given  in  the  affidavit  filed 
by  appellant's  counsel,  and  if  all  these  facts 
were  before  the  trial  court  and  was  one  of 
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the  essential  parts  of  the  motion,  and  that 
court  overruled  the  motion,  the  question  was 
necessarily  passed  ai)on  by  the  trial  judge  In 
passing  upon  the  motion,  and,  these  facts  be- 
ing presented  to  this  court,  It  could  serve  no 
purpose  In  sending  this  case  back  and  requir- 
ing the  trial  court  to  pass  upon  the  question 
again,  which  might  result  in  another  appeal 
presenting  the  identical  same  matter  before 
this  court  which  ought  to  be  passed  upon  in 
this  appeal. 


EAGAN  V.  MAHONEY  et  aL 
(Court  of  Appeals  of  Colorado.    Jan.  8,  1012.) 

1.  CoBPOBATioKS    (I    484*)—PowEBB— Ultra 
Vires. 

A  corporation  incorpornted  to  buy  lands 
at  a  tax  sale  and  buy  and  Bell  real  estate,  bor- 
row and  loan  money  on  mnrtgages  and  other 
securities,  and  to  buy  notes,  bonds,  and  other 
choses  in  action,  has  no  authority  to  execute 
as  a  surety  an  appeal  bond. 

lEd.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.   Dig.  {  1815;    Dec.  Dig.  §  484.»] 

2.  Appeal  and  Errob  (J  391*)— Rond. 

Where  the  surety  on  an  appeal  bond  has 
no  power  to  execute,  as  suret}*,  sacb  bond, 
appellant  must  give  a  new  bond,  and,  in  default 
thereof,  the  appeal  will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §$  2077,  2088;  Dec.  Dig.  { 
391.»] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  Greeley  W.  Whittord,  Judge, 

Action  between  James  T.  Eagan  and  Wil- 
liam Mahoney,  Sr.,  and  others.  From  a  Judg- 
ment for  the  latter,  the  former  appeals.  Ap- 
pellant required  to  file  new  appeal  boud. 

Schuyler  ft  Schuyler  and  Henry  Trow- 
bridge, for  appellant.  John  H.  Reddin  and 
J.  R.  Allphln,  for  appellees. 

PER  CURIAM.  In  this  case  motion  Is 
made  by  appellees  to  require  appellant  to 
file  a  new  appeal  bond,  or,  in  default  thereof, 
that  the  cause  be  dismissed.  An  appeal  bond 
in  the  sum  of  fiSOO  was  approved  and  filed 
by  the  clerk  of  the  district  court  on  the  29th 
day  of  June.  1910;  the  only  surety  being  the 
Denver  &  Colorado  Investment  Company,  a 
corporation. 

[1]  The  motion  is  based  upon  the  objection 
that  the  surety  has  no  power  or  authority 
under  its  articles  of  incorporation  to  execute 
such  bond  as  surety,  and  that  its  act  in  such 
respect  is  ultra  vires;  and  In  support  of  said 
motion  is  submitted  a  certified  copy  of  the 
articles  of  incorporation  of  said  company, 
from  which  it  appears  that  the  company  was 
Incorporated  for  the  purpose  of  buying  lands 
at  tax  sale,  to  buy  and  sell  real  estate,  bor- 
row and  loan  money  on  mortgages,  trust 
deeds  and  other  securities,  and  to  purchase 
notes,  bonds,  bills,  and  other  choses  in  action, 
but  nowhere  does  it  appear  that  it  Intended 


or  was  authorised  to  execute  surety  bonda. 
Its  execution  of  said  bond  is  ultra  vires. 

[2]  The  appellant  will  be  required  to  give  a 
new  appeal  bond  conditioned  according  to 
law  in  the  sum  of  $500  with  surety  or  sure- 
ties to  be  approved  by  the  clerk  of  this  court 
within  30  days  from  this  date.  In  default 
of  compliance  with  this  order,  the  appeal 
herein  will  stand  dismissed. 


WANNAMAKER  et  al.  r.  PENDLETON 
et  al. 

(Court  of  Appeals  of  Colorado.    Jan.  8,  1912.) 

1.  Waters  and  Water  Covrses  (J  247*)— 
Ibbioation  RiGirrs— Suit  to  Qciet  Titlb 
—Complaint. 

A  complaint,  in  an  action  to  quiet  title 
to  stock  of  an  irrigation  company  and  the 
right  to  use  water  thereunder,  which  alleges 
the  organization  of  the  corporation  to  famish 
water  to  its  stockholders,  and  that  defendant 
owning  stock  and  water  rights  sold  the  same, 
and  that  defendant  and  codefendants  claim 
an  interest  in  the  water  rights  adverse  to 
plaintiff,  and  that  because  of  such  adverse 
claims  the  corporation  refuses  to  recognize 
the  rights  of  plaintiff,  states  a  cause  of  action 
to  quiet  title  to  water  rights. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  $  247.*] 

2.  Watebs  and  Water  Courses  (J  247*)— 
Quietino  Title  to  Water  Rights— Ac- 
tions. 

An  action  lies  to  quiot  title  to  water  rights. 
[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  §  247.*] 

3.  Principal  and  Agent  (J  76*)- Mutual 
Rights  and  Duties— Estoppel. 

A  seller  of  stock  in  an  irrigation  corpora- 
tion and  of  water  rights  thereunder,  who  used 
the  same  pursuant  to  an  agreement  with  the 
person  representing  the  purchaser,  and  prom- 
ised to  take  care  of  the  purchaser's  rights,  ia 
estopped  to  dispute  the  title  acquired  under 
the  sale. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Dec.  Dig.  |  76.*] 

4.  Waters  and  Water  Courses  (|  247*)— Ir- 
rigation Companies — Sale  of  Stock  ahd 
Water  Rights  Thebeundbb— Laches. 

An  owner  of  stock  in  an  irrigation  com- 
pany and  of  water  rights  thereunder  sold  the 
stock  and  water  rights  and  agreed  to  take 
care  of  the  water  for  the  purchaser  until  such 
time  as  he  demanded  it,  and  the  owner  sub- 
sequently actually  used  the  water  without 
claiming  any  title  to  the  stock  or  water  rights. 
Held,  that  the  owner  could  not  plead  laches  or 
nonuser  of  the  water  to  defeat  the  rights  of 
the  purchaser. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  {  247.*] 

5.  Waters  and  Water  Courses  (|  247*)- Ir- 
rigation Companies  —  Water  Rights  — 
Laches. 

Where  the  water  rights  of  a  purchaser  of 
stock  of  an  irrigation  company  are  different 
from  the  water  rights  of  third  persons,  the 
latter  may  not  claim  laches  on  the  part  of  the 
former  in  asserting  his  claim  to  defeat  such 
rights. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dee.  Dig.  $  247.*] 
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6.  WATES8  AND  Wateb  Coursks  (|  247*)— Ib- 
UQATION  Companies  —  Watbb  Biohts  — 
Judicial  Detebmination. 

Where,  in  a  anit  to  quiet  title  to  atock  in 
an  irrigation  company  and  the  right  to  water 
thereunder,  there  was  no  issue  pleaded  as  be- 
tween defendant  under  whom  plaintiff  claimed 
■s  purchaser  of  the  stock  and  water  rights  and 
rodefendants,  the  court  would  not  determine 
the  rights  of  codefendants  as  against  de- 
fendant, plaintiff's  rights  not  affecting  the 
rights  of  the  codefendants. 

W[Ei.  Nate.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec  Dig.  |  247.*] 
7   Tbespabs  to  Try  Title  (J  3fi«>— Advebsb 

INTEBEST  or  DEFENDANT— EVIDBRCB. 

A  defendant  in  trespass  to  try  title  must 
plead  and  prove  his  adverse  interest  and  the 
nature  thereof. 

lEd.  Note.— For  other  cases,  see  Trespass  to 
Tiy  Title,  Dec.  Dig.  i  35.»1 

8.  Waters  and  Wateb  Courbes  (|  247*)— 
Quieting  Title  to  Wateb  RiaHis— Evi- 
dence. 

Where  the  water  rights  of  defendant  were 
not  dependent  on  whether  there  was  or  was 
not  any  trust  relation  between  plaintiffs  and 
another,  evidence  of  the  trust  relationship  was 
immaterial  to  defendant 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  {  247.*] 

Appeal  from  District  Court,  Jefferson 
County;    Flor  Asbbaugh,  Judge. 

Action  by  Mary  C.  Pendleton  and  others 
against  Jonas  E.  Wannamaker  and  others. 
From  a  Judgment  for  plaintiffs,  defendants 
appeal.    Affirmed. 

Ilenry  C.  Allen  and  Johnson  &  Johnson, 
for  appellants.  George  W.  Taylor,  for  appel- 
lees. 

SCOTT,  P.  J.  This  Is  an  action  on  the  part 
of  the  appellees,  plaintiffs  below,  to  quiet 
title  to  certain  shares  of  stock  and  the  right 
to  tbe  use  of  water  thereunder  of  the  Golden 
City  &  Ralston  Creek  Ditch  Company.  Tbe 
complaint  alleges  In  substance:  That  the 
dltcb  in  question  Is  used  for  the  irrigation 
•f  lands,  taking  its  water  for  such  purpose 
from  tbe  natural  stream  of  Clear  creek.  That 
the  said  ditch  was  originally  constructed  by 
tbe  said  Golden  City  &  Balston  Dltcb  Com- 
pany, a  corporation  organized  under  the  laws 
of  tbe  territory  of  Colorado,  in  1865,  and  was 
entitled  to  tbe  use  of  such  waters  by  a  decree 
dated  October  4,  1864.  That  tbe  capital 
EtodE  of  said  corporation  was  $30,000  divided 
into  100  shares  of  $300  each.  That  tbe 
dltcb  was  constructed  for  tbe  purpose  of  fur- 
nishing Its  then  stockholders  with  water  for 
tbe  Irrigation  of  tbeir  respective  lands  lying 
ander  said  ditcb,  and  tbe  water  so  appropri- 
ated was  divided  pro  rata,  among  the  stock- 
holders, according  to  the  number  of  shares  of 
stock  of  said  company.  That  in  1877  the 
ditch  as  then  constructed  and  existing  was 
leased  to  George  H.  Church  for  a  term  of  49 
years.  That  Church  agreed  as  one  of  the  con- 
siderations of  tbe  lease  to  furnish  free  of 
charge  to  each  and  every  stockholder  In  said 
company  bis  pro  rata  of  water  from  tbe  ditch. 


That  on  the  9tb  day  of  January,  188S,  tbe 
charter  of  said  corporation  having  expired, 
or  then  about  to  expire  by  limitation,  the  de- 
fendant corporation,  the  Golden  Ralston 
Creek  &  Church  Dltcb  Company,  was  organ- 
ized under  the  laws  of  tbe  state  of  Colorado 
for  the  purpose  of  protecting  and  perpetuat- 
ing tbe  existence  and  franchises  of  tbe  said 
Golden  City  ft  Ralston  Ditch  Company,  and 
to  secure  to  the  stockholders  of  such  compa- 
ny, and  to  all  those  interested  in  that  corpo- 
ration, all  their  vested  rights  and  privileges. 
That  on  tbe  28tb  day  of  January,  1883,  de- 
fendant Jonas  E.  Wannamaker  was  tbe  own- 
er and  possessed  among  other  shares  2% 
shares  of  the  capital  stock  of  the  original 
company.  That  thereby  tbe  said  Wanna- 
maker was  entitled  to  have  delivered  to  him 
free  of  charge  33  inches  of  water  from  tbe 
said  ditch.  That  on  tbe  25tb  day  of  April, 
1889,  the  said  Wannamaker  sold,  transferred, 
and  delivered  to  Carrie  E.  Swan  for  the  con- 
sideration of  $1,200  said  2%  shares  of  tbe 
said  capital  stock,  and  at  the  same  time  and 
for  tbe  same  consideration,  by  another  in- 
strument of  writing,  transferred  and  convey- 
ed unto  tbe  said  Swan  the  water  rights  and 
interest  in  said  dltcb  represented  by  tbe 
shares  so  transferred.  That  in  making  said 
purchase  tbe  said  Swan  acted  for  tbe  plain- 
tiffs as  their  trustee,  plaintiffs,  with  the  ex- 
ception of  Mary  E.  Pendleton,  then  being  mi- 
nors. That  afterward  and  on  the  13th  day 
of  June,  1906,  tbe  plaintiffs,  each  having  be- 
come of  legal  age.  Swan  transferred  tbe 
certificates  of  stock  and  tbe  instrument  of 
writing  to  tbe  plaintiffs,  who  are  now  tbe 
owners  of  same  and  entitled  to  tbe  use  of 
tbe  said  water  for  irrigation  purposes.  Fur- 
ther, that  the  defendants  Jonas  E.  Wanna- 
maker, Elizabeth  A.  Wannamaker,  John 
Morris,  Thomas  Trezise,  Harry  Lugg,  and 
Harriet  Lugg  claim  an  estate  and  interest 
in  said  ditch  and  tbe  said  water  rights  of 
tbe  plaintiffs  adverse  to  the  plaintiffs.  The 
complaint  further  alleged  that,  because  of 
the  adverse  claims  of  the  said  defendants, 
tbe  defendants  Church  and  the  ditch  com- 
pany refuse  to  recognize  tbe  rights  of  plain- 
tiffs and  refuse  to  turn  out  to  them  for  tbeir 
use  the  said  33  inches  of  water,  and  that  tbe 
defendant  corporation  refuses  to  transfer 
or  reissue  a  certifloate,  or  certificates,  of 
shares  of  stock  In  lieu  thereof. 

Tbe  defendants  admit  tbe  allegations  in 
tbe  complaint  as  they  may  relate  to  the  ap- 
propriation of  tbe  water  and  tbe  existence 
and  character  of  the  corporations  referred 
to  therein.  The  defendants  Wannamaker 
admit  the  ownership  of  the  two  certificates 
for  tbe  2%  shares  of  stock,  and  the  date 
thereof  as  alleged  in  the  complaint,  and 
that  the  same  represented  tbe  free  delivery 
of  33  inches  of  water  from  the  ditch  In  ques- 
tion. They  do  not  deny  the  sale  of  the 
shares  of  stock  or  the  execution  of  tbe  ac- 


*For  otber  cases  ae*  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Kejr  No.  Series  &  Rap'r  iDaexen 


Digitized  by 


Google 


110 


121  PACIFIC  REPORTER 


(Colo. 


companylng  agreement  to  Swan,  but  deny 
ownership  upon  the  part  of  the  plaintiffs. 
The  defendants  further  plead  the  statute 
limitations  and  declare  that  the  plaintiffs  are 
not  the  owners  of  land  upon  which  water 
may  be  used,  and  plead  laches  upon  the  part 
of  the  plaintiffs.  The  defendants  Trezlse, 
Morris,  and  the  Luggs  plead  ownership  of 
the  water  rights  in  question  to  the  extent  of 
a  total  of  37  Inches,  and  base  their  claim 
thereto  upon  the  purchase  of  certain  real  es- 
tate from  the  defendants  Wannamaker,  to- 
gether with  agreements  with  them  for  the 
use  of  the  water.  They  likewise  plead  the 
nonuse  of  the  water  upon  the  part  of  the 
plaintiffs,  and  the  statute  of  limitations. 

The  Judgment  of  the  court  was  for  the 
plaintiffs,  and  adjudged  that  the  plaintiffs 
be  in  possession  of  the  shares  of  capi- 
tal stock  set  out  in  the  complaint  of  the 
Golden  City  &  Ralston  Ditch  Company,  and 
that  such  stock  represented  2tb/,(,„„„  part, 
portion,  and  interest  In  and  to  the  Golden 
City  &  Ralston  Ditch  Company  as  originally 
constructed,  and  a  like  interest  In  the  orig- 
inal appropriation  of  water  by  said  ditch  for 
Irrigation  purposes,  subject  to  the  terras  of 
the  lease  set  forth  in  the  complaint,  and  en- 
titled to  33  inches  of  water  therefrom.  The 
court  further  adjudged  the  claims  of  the  ap- 
pellants to  be  without  force,  and  quieted  ti- 
tle to  the  property  In  question  in  the  plain- 
tiffs. Upon  the  hearing,  the  court  dismissed 
the  action  as  to  the  defendants  Church  and 
the  ditch  company. 

The  allegations  concerning  the  appropria- 
tion of  the  water,  the  organization  and  char- 
acter of  the  several  corporations,  and  con- 
cerning the  lease  to  Church  are  not  contro- 
verted. The  purchase  of  the  2%  shares  of 
stock  of  the  original  company  by  Carrie  E. 
Swan,  now  Carrie  Swan  Young,  from  the 
defendant  Jonas  E.  Wannamaker  at  the 
time,  and  for  the  use  named  in  the  com- 
plaint, is  clearly  proven.  These  shares  were 
never  transferred  on  the  books  of  the  orig- 
inal company  and  have  not  been  reissued  by 
the  defendant  corporation. 

It  appears  that,  prior  to  the  purchase  of 
stock  by  Swan,  the  father  of  the  plaintiffs 
had  entered  and  secured  title  to  160  acres  of 
land  under  the  timber  culture  law.  The 
father  died  leaving  as  his  only  heirs  the  plain- 
tiffs who,  with  one  exception,  were  minors  at 
the  time  of  the  purchase  of  the  stock  by  Swan. 
This  land,  or  a  part  of  it,  was  under  the 
ditch  In  question,  which  was  commonly 
known  as  the  "rhurch"  ditch.  Water  was 
used  from  the  ditch  in  the  growing  of  trees, 
required  to  secure  title  in  such  case.  The 
right  to  the  water  so  used  was  not  that  In 
controversy.  After  the  death  of  the  father 
of  the  plaintiffs.  Carrie  E.  Sw^an,  who  was  a 
relative,  lived  with  and  cared  for  plaintiffs, 
who  were  at  least  partially  supiwrted  by 
their  grandfather  residing  in  another  state. 
This  grandfather  furnished  the  money  used 
for  the  purchase  of  the  shares  of  stock  in 


I  question  for  the  purpose  of  supplying  water 
for  use  upon  this  land  of  the  children.  The 
certificates  of  shares  of  stock  together  with 
the  accompanying  agreement  were  taken  in 
the  name  of  Swan,  because  of  the  nonage  of 
the  plaintiffs,  and  were  for  the  use  and  bene- 
fit of  the  latter.  After  all  of  the  plaintiffs 
had  arrived  at  the  age  of  maturity,  and  prior 
to  the  commencement  of  this  suit,  and  at  the 
request  of  the  grandfather,  the  shares  of 
stock  and  the  agreement  were  formally  as- 
signed by  Swan  to  the  plaintiffs.  No  ad- 
ministrator of  the  estate  of  the  father  and 
no  guardian  of  the  children  seem  ever  to 
have  been  appointed.  Neither  Swan,  during 
the  time  that  the  shares  were  in  her  name, 
nor  the  plaintiffs  since  that  time,  have  ever 
personally  applied  the  water  represented  by 
the  shares  in  controversy  to  use,  for  the 
reason,  as  it  appears,  that  they  were  unable 
to  have  the  water  carried  to  the  land  on  ac- 
count of  the  claim  upon  the  part  of  the 
management  of  the  ditch  that  It  would  be 
necessary  to  enlarge  the  ditch  In  order  to  do 
so. 

At  the  time  of  the  sale  of  the  stock  to 
Swan,  and  now,  so  far  as  the  books  of  the 
company  show,  Wannamaker  was  the  owner 
of  6%  shares.  Church,  who  has  been  the 
manager  of  the  ditch  company  for  20  years, 
testified  that  his  transactions  htive  always 
l>een  with  Wannamaker  in  relation  to  the 
water  represented  by  the  6%  shares  In- 
cluding the  2%  shares  In  controversy,  and 
that  he  did  not  know  any  other  person  in 
connection  therewith,  and  has  had  no  trans- 
action with  either  of  the  plaintiffs  or  de- 
fendants save  and  except  Wannamaker;  that 
he  did  not  know  until  two  years  prior  to  the 
time  of  the  trial  that  the  shares  In  contro- 
versy had  been  assigned  to  Swan,  at  which 
time  one  of  the  plaintiffs  asked  that  these 
shares  be  reissued,  and  then  be  said  to  such 
plaintiff  that  he  could  not  transfer  them  be- 
cause of  the  dispute  between  the  plalntlfrs 
and  Wannamaker. 

The  claim  of  the  defendant  Trezise  Is  based 
upon  a  warranty  deed  from  defendants  Wan- 
namaker for  a  tract  of  10  acres  of  land  and 
dated  March  1,  1893.  This  deed  is  in  the 
usual  form  with  the  exception  of  the  fol- 
lowing: "Saving  and  reserving  to  the  parties 
of  the  first  part  and  their  heirs  and  assigns 
the  right  of  way  for  one  or  more  ditches  over 
and  across  said  described  land  for  irrigating 
purtrases.  The  party  of  the  first  part  hereby 
conveys  to  the  party  of  the  second  part  the 
water  right  to  purchase  the  water  for  the 
above  described  tract  of  land."  Trezise  testi- 
fied that  he  has  used  15  inches  of  water  since 
his  purchase  of  the  land,  paying  the  Wan- 
namakers  $1.50  per  inch  each  year;  that  he 
understood  that  the  Wannamakers  had  SO 
inches  of  water  at  the  time  he  purchased  the 
laud:  that  he  did  not  purchase  any  of  the 
stock  of  the  company,  and  did  not  know  that 
any  had  been  sold  to  Swan,  and  never  had 
any  dealings  with  the  water  company. 
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The  defendant*  Lngg  claim  ander  a  deed 
for  a  tract  of  land  from  Wannamaker  to  one 
Perkins,  who  in  turn  convered  it  to  the  Luggs. 
Perkins*  deed  is  in  the  osual  form  of  war- 
nntjr  deed  with  the  foUowing  exception 
only:  "The  party  of  the  first  part  expressly 
reserves  the  right  of  way  for  the  Arapahoe 
ditch  which  is  now  od  said  land  and  also  the 
right  of  way  for  ditch  or  ditches  to  convey 
water  over  and  across  said  described  land 
to  the  lands  of  the  party  of  the  first  part, 
their  heirs  and  assigns  forever."  Perkins 
testified  that  when  he  purchased  the  land  he 
understood  that  10  Inches  of  water  went  with 
it,  and  so  told  Lugg,  his  grantee.  Both  Per- 
kins and  Lugg  say  they  did  not  have  any 
transactions  with  the  ditch  company,  but 
have  paid  Wannamaker  $1.50  per  Inch  each 
year  for  the  use  of  the  10  inches  of  water. 
Neither  Perkins  nor  Lugg  knew  of  the  trans- 
action between  Wannamaker  and  Swan. 

The  defendant  Morris'  claim  is  based  upon 
a  verbal  arrangement  with  the  Wannamak- 
ers.  He  says:  "That  In  the  spring  of  1894 
he  went  down  and  saw  Wannamaker  and 
made  arrangements  for  12  Inches  of  water 
and  was  to  pay  $1.50  an  inch  per  year  for  It 
and  has  been  using  It  ever  since  under  that 
arrangement."  Counsel  for  these  appellants 
say  that  the  main  point  affecting  the  rights 
of  such  appellants  is  whether  or  not  the 
water  rights  adjudged  to  belong  to  the  ap- 
pellees are  the  same  rights  claimed  by  the 
appellants.  Upon  this  point  the  court  found 
as  a  matter  of  fact  that  they  were  not,  and 
such  finding  seems  to  be  fully  Justified  by 
the  evidence. 

[1]  The  defendants  below  demurred  gen- 
erally to  the  complaint  of  the  plaintiffs  upon 
the  ground  that  the  complaint  is  not  suf- 
ficient in  law  to  constitute  a  cause  of  action. 
This  objection  was  urged  In  the  pleadings 
and  in  other  forms  upon  the  trial.  This 
miing  of  the  court  is  urged  as  error.  We 
think  not.  We  agree  with  counsel  for  ap- 
pellants that  the  action  is  one  to  quiet  title. 
If  so,  the  complaint  is  sufficient  to  sustain 
snch  an  action. 

[2]  It  has  been  repeatedly  held  in  this 
state  that  an  action  will  He  to  quiet  title  to 
water  rights.  Guthlel  Co.  v.  Montclalr,  32 
Colo.  420,  76  Pac.  1050;  Grand  Valley  Irrl. 
Co.  V.  Lesher,  28  Colo.  273,  65  Pac.  44;  Kim- 
hall  V.  Northern  Colo.  Irr.  Co.,  42  Colo.  412, 
94  Pac.  332.  There  is  some  contention  upon 
the  part  of  the  appellants  that  the  proof 
does  not  show  plaintiffs  to  be  in  possession 
at  the  time  suit  was  instituted.  But  the 
conrt  found  otherwise,  and  it  is  not  there- 
fore necessary  to  determine  in  this  case 
whether  such  proof  is  essential  to  recovery. 

[3,  4]  Swan  testified  that  after  purchasing 
tlie  water  she  went  to  Church  and  told  him 
that  she  must  get  the  water  through  the 
Church  extension  so  as  to  reach  plaintiffs* 
land,  and  asked  liim  to  allow  this  to  be  done, 
which  be  refused;  that  she  then  saw  Wan- 
namaker and  told  him  Umt  she  was  unable 


to  get  the  water;  that  he  told  her  he  would 
see  what  could  be  done  about  it  and  said 
he  would  take  care  of  the  water  for  her  imtll 
such  time  as  she  had  demand  for  it.  He  also 
told  her  that  the  original  stock  was  better 
than  to  have  it  transferred  on  the  books. 

Wannamaker  does  not  claim  title  to  the 
shares  of  stock  or  water  right  in  question. 
But  if  he  had  so  claimed  he  Is  estopped  from 
doing  80  under  the  finding  of  the  lower  court. 
He  was  at  least  in  charge  of  the  water  for 
Swan  and  therefore  cannot  dispute  her  title. 
"The  estoppel  In  such  case  is  like  that  which 
arises  in  the  case  of  landlord  and  tenant,  and 
comes  within  the  scope  of  the  general  rule 
that  an  agent  In  possession  cannot  deny  the 
title  of  his  principle."  Cons.  Plaster  Co.  y. 
Wild,  42  Ctolo.  202,  94  Pac.  285. 

Under  this  state  of  facts  it  does  not  lie 
with  Wannamakers  to  plead  laches  or  non- 
use  of  the  water,  particularly  when  the  use 
of  it  for  all  these  years  by  Swan's  agree- 
ment with  him  has  accrued  to  his  own  ad- 
vantage. 

[6]  The  trial  court  having  found  that  the 
water  and  the  rights  claimed  by  the  plain- 
tiffs are  not  the  same,  but  different  from 
those  claimed  by  Morris,  Treslse,  and  Lugg, 
the  latter  are  not  in  a  position  to  claim 
la<±e8  upon  the  part  of  the  plaintiffs,  for 
their  rights  can  in  no  way  be  affected. 

[I]  It  is  urged  by  counsel  for  appellants 
Trezise,  Morris,  and  Lugg  that  the  court 
should  have  adjudicated  the  rights  of  such 
appellants  presumably  as  between  such  ap- 
pellants and  the  Wannamakers,  in  order  to 
protect  them  from  the  force  of  the  decree 
entered  in  favor  of  the  appellees. 

Just  how  this  could  have  been  done  in 
this  case  is  not  clear.  There  was  no  issue 
pleaded  as  between  the  Wannam.'vkers  and 
the  appellants  Morris,  Trezise,  and  Lugg. 
Neither  do  we  feel  called  upon  to  consider 
this  question.  It  is  clear  that  whatever 
claims  the  last-named  appellants  had  against 
the  Wannamakers,  if  any,  were  such  as  could 
have  been  enforced  at  the  date  of  the  trial, 
if  not  in  this  action,  then  in  an  independent 
suit  But  these  appellants  assert  no  such 
claim  in  this  suit  and  ask  for  no  such, relief. 

It  is  not  disputed  that  at  the  time  of  the 
several  contracts  and  agreements  between 
the  Wannamakers  and  such  api;>ellants,  and 
at  the  time  of  the  trial,  the  Wannamakers 
were  the  owners  and  in  jMssession  of  the 
right  to  use  water  from  the  Church  ditch. 
In  an  amount  In  excess  of  the  total  claimed 
bf  such  appellants,  under  such  agreements, 
and  this  Independent  of  that  sold  by  the 
Wannamakers  to  the  plaintiffs. 

Briefly,  this  case  is  one  simply  tq^qulet 
title  in  the  plaintiffs  to  certain  shares  of 
stock  in  the  Golden  City  &  Ralston  Creek 
Ditch  Company  and  to  the  use  of  the  wa- 
ter represented  thereby.  The  water  was 
actually  used  by  Wannamaker  subsequent  to 
the  sale  to  Swan  and  which  use  the  court 
must  tiave  found  to  liave  been  under  the 
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agreement  wltb  Swan.  Therefore  this  nse 
of  the  water  by  Wannamaker  under  such 
arrangement  takes  from  us  consideration  and 
determination  of  the  question  of  application 
to  beneficial  use,  argued  by  counsel,  and  like- 
wise eliminates  the  question  of  laches. 

[7]  The  defendants  Trezlse,  Morris,  and 
Lugg  offer  no  proof  in  support  of  their  re- 
spective claims  to  the  particular  water 
claimed  by  plaintlfts,  or  to  the  use  thereof. 
"While  plaintiff  to  maintain  the  statutory 
action  must  aver  and  prove  possession 
coupled  with  title,  the  duty  Is  devolved  upon 
the  defendant  of  asserting  an  adverse  in- 
terest in  himself,  and  specifying  its  nature." 
Wall  V.  Magnes,  17  Colo.  476,  30  Pac.  56. 
If,  therefore,  It  is  necessary  upon  the  part 
of  the  defendant  to  assert  such  adverse  title 
and  to  specify  its  nature,  proof  of  the  same 
Is  likewise  equally  Important. 

[I]  Objection  was  made  to  the  testimony 
of  Swan  relative  to  the  trust  relationship 
between  herself  and  the  plaintiffs.  Just 
how  this  can  be  material  to  the  appellants 
does  not  appear.  The  rights  of  neither  are 
in  any  sense  dependent  upon  whether  there 
was  or  was  not  such  trust  relation.  Neither 
claims'  that  his  acts  could  or  would  have 
been  different  In  case  of  knowledge  of  such 
trust.  Hence  we  do  not  feel  it  necessary 
to  enter  upon  the  discussion  of  this  question. 

Judgment  afHrmed.  AH  the  Judges  concur. 
WALLING,  J.,  not  sitting. 


DENVER  %  R.  G.  R.  CO.  v.  VITELLO. 
(Court  of  Appeals  of  Colorado.    Jan.  8,  1912.) 

1.  Pleading  (§  367*)— Allegations  or  Com- 
plaint—Sufficiency OP  Specification. 

Where  decedent,  when  injured  by  runaway 
cars  jumping  the  track  and  striking  him,  was 
working  about  a  mile  and  a  half  from  the  place 
where  the  cars  were  permitted  to  start  by  the 
negligence  of  another  employ^,  the  complaint 
in  an  action  for  his  death  was  not  subject  to 
a  motion  to  make  more  definite  for  not  alleging 
which  of  defendant's  employes  negligently  per- 
mitted the  cars  to  get  loose;  such  information 
being  peculiarly  within  defendant's  knowledge. 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  fS  117.5-1193;    Dec.  Dig.  S  367.*] 

2.  Negligence  (§  111*)— Allegations  or 
Complaint— Caxjbb  of  Injubt. 

A  general  allegation  of  negligence  In  the 
performance  of  the  act  which  injured  plaintiff 
is  sufficient  at  least  against  general  demurrer, 
without  alleging  the  details  of  the  acts  causing 
the  injury,  unless  the  acts  alleged  cannot  pos- 
sibly- constitute   negligence. 

[Ed.   Note.— For  other  cases,   see  Negligence, 
Cent.  Dig.  §g  182-184;   Dec.  Dig.  g  lU.*] 

3.  Negligence  (|  111*)— Pi.eadin»  (§  367*>— 
Actions— Allegations  of  Complaint- 
Sufficiency. 

The  negligent  act  should  be  alleged  with  a 
reasonable  degree  of  particularity,  and,  If  not 
so  alleged,  plaintiff  may  be  required  to  allege 
the  particular  acts  constituting  the  negligence 
by  motion  to  make  more  definite,  unless  they 
be  within  the  peculiar  knowledge  of  defendant. 


so  that  plaintiff  cannot  reasonably  be  expected 
to  know  them. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  SI  182-184;  Dec.  Dig.  §  111  ;•  Plead- 
ing, Cent.  Dig.  U  1173-1193;  Dec  Dig.  f 
367.*] 

4.  Appeal  and  Ebbor  (|  1039*)- Habmless 
£<BBOB— Rulings   on    I^kauinos. 

Any  error  in  an  action  for  a  railroad  em- 
ploye's death  by  being  struck  by  runaway  cara 
in  overruling  a  motion  to  make  the  complaint 
more  definite  by  alleging  the  servant  who  per- 
mitted the  cars  to  get  away  was  not  prejudi- 
cial to  defendant  where  the  evidence  clearly 
showed  that  a  certain  brakeman  let  It  get 
away. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4081 ;    Dec  Dig.  I  1039.*] 

5.  Appeal  and  Erbob  (S  1099*)— Law  oi" 
Case— Decision  on   Formeb  Appeal. 

A  finding  upon  a  former  appeal  in  an  ac- 
tion for  an  employe's  death  upon  evidence  sub- 
stantially the  same  as  to  the  cause  of  dece- 
dent's death  was  conclusive  on  a  subsequent  ap- 
peal. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §i  4370-4379;  Dec  Dig. 
i  1099.*] 

6.  Masteb  and  Skbvant  (J  198*)— Feixow 
Servant— Railboad   Employes. 

Decedent  and  others  who  worked  in  the 
track  department  were  temporarily  engaged  in 
removing  a  rock  slide  from  railroad  tracks  at  a 
siding,  caused  by  the  giving  way  of  a  mine 
dump,  and  was  killed  by  being  struck  by  runa- 
way cars  which  a  brakeman,  employed  in  the 
transportation  department,  negligently  permit- 
ted to  escape  a  mile  and  a  half  from  the  place 
decedent  was  struck.  Held,  that  decedent  was 
not  a  fellow  servant  of  the  brakeman. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  493-514;  Dec.  Dig.  { 
198.*] 

7.  Master  and  Servant  (S  180*)— Contribu- 
tory Negligences-Operation  of  Tbain — 
"Train." 

Acts  1893,  p.  129  (Rev.  St  1908,  {  2060), 
provides  that  where  a  personal  injury  is  caus^ 
to  an  employe  who  is  himsell  exercising  due 
care  by  the  negligence  of  any  person  in  the 
service  of  the  employer  who  has  the  charge  or 
control  of  any  switch,  locomotive,  engine,  or 
train  upon  any  railroad,  the  employe,  or,  upon 
his  death,  the  persons  entitled  to  sue,  shall 
have  the  same  right  to  compensation  against 
the  employer  as  though  the  employe  bad  not 
been  an  employe.  Decedent  was  emidoyed  in 
the  track  department,  and  was  struck  and  kill- 
ed by  runaway  cars  which  got  loose  about  a 
mile  and  a  half  from  where  decedent  was  struck 
>by  the  negligence  of  a  brakeman  in  not  setting 
the  brakes  where  the  cars  stood  detached  at  a 
certain  station.  The  train  at  the  station  con- 
stituted four  cars  and  a  caboose,  which  were 
detached  from  the  engine  and  left  on  the  main 
track  in  charge  of  the  brakeman  without  set- 
ting the  brakes.  Held,  that  the  runaway  cars 
constituted  a  "train"  within  the  statute,  so  as 
to  make  the  company  responsible  for  the  brake- 
man's  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  359-368;  Dec.  Dig.  | 
180. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7056,  7057.] 

8.  Master  and  Servant  (§  180*)—I n juries— 
"In  CU.1R0X  OR  Control  of  Trains." 

The  brakeman  was  In  "charge  or  control" 
of  the  train  within  the  meaning  of  the  statute; 


•For  other  cases  see  sama  toi^c  and  aectlon  NUMBBR  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  InOexv 
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it  harriDK  "SeeB  his  dirty  to  set  the  brakes,  utd 
he  hnving  the  power  to  so  control  the  train. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {9  359-368;  Dec.  Dig. 
I  180.* 

For  other  definitions,  see  Words  and  Phrases, 
TOl.  2,  pp.  1067,  1068;   vol.  8,  pp.  7590,  7600.] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  Hubert  L.  Shattuck,  Judge. 

Action  by  Rosa  Vltello  against  the  Denver 
ft  Rio  Grande  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Elroy  N.  Clark  and  Yalle  &  Waterman, 
for  appellant  Thomas  M.  Morrow,  for  appel- 
lee. 

SCOTT,  P.  J.  This  case  was  before  the 
Supreme  Court  upon  a  former  hearing,  and 
is  reported  in  84  Colo.  60,  81  Pac.  766.  On 
the  2d  day  of  May,  1801,  and  at  Belden  Sid- 
ing on  the  road  of  the  appellant,  some  men, 
among  whom  was  Vito  Vltello,  tbe  husband 
of  tbe  appellee,  were  engaged  in  removing  a 
mud  and  rock  slide  which  had  come  down  up- 
on the  track  from  tbe  mountainside,  which 
glide  had  occurred  several  days  before.  At 
this  point  the  valley  of  the  Eagle  river  is 
very  narrow.  Practically  all  of  tbe  valley 
between  the  mountain  and  the  river  was  oc- 
cupied by  the  tracks,  of  which  there  were 
three.  These  were  In  tbe  form  of  a  sharp 
curve;  the  main  tracking  being  nearest  the 
river.  At  the  time  and  at  the  station  of  Red 
Cliff  about  1%  miles  west  from  Belden  Sid- 
ing and  on  an  upgrade,  four  cars  and  a  ca- 
boose were  detached  from  the  engine  and  left 
on  the  main  track  in  charge  of  a  brakeman, 
named  Dugan.  This  brakeman  walked  awa7 
and  left  these  cars  without  setting  the  liand 
brakes  and  apparently  paying  no  further  at- 
tention to  them,  or  In  any  way  attending  to 
his  duties  in  that  respect  Within  15  to  2S 
minutes  after  the  engine  was  detached  and 
the  cars  left  in  charge  of  the  brakeman,  and 
apparently  because  of  his  failure  to  set  tbe 
hand  brakes,  which  it  was  his  duty  to  do, 
and  the  air  apparently  having  escaped  from 
the  air  brakes,  these  oars  started  down  the 
track,  and  with  constantly  Increasing  speed, 
toward  Belden  Siding,  where  Vitello  and 
his  aasociatee  were  at  work.  The  runaway 
cars  were  discovered  barely  in  time  for  the 
worlunen  to  step  from  the  track.  Two  of 
the  cars  proceeded  further  than  the  others, 
and  were  derailed  near  where  the  men  were 
at  work,  the  body  of  the  cars  being  thrown 
toward  the  mountainside  and  turned  over, 
tbe  trucks  remaining  on  the  track.  One  of 
these  cars  was  loaded  with  scrap  iron,  such 
as  is  usually  found  from  breakage  and  non- 
use  in  the  operation  of  railroads,  and  which 
was  afterward  found  spilled  and  scattered 
■bout  on  the  ground.  Immediately  aftet  tbe 
wreck  of  tbe  cars,  tbe  dead  body  of  Vito 
Yitello  was  found.    He  had  been  strtick  oh 


tbe  head  and  killed.  Tbe  aeddent  occurred 
about  10  o'clock  In  the  morning,  and  It  ap- 
pears that  each  morning  after  tbe  ground  on 
tbe  mountaimide  had  thawed,  rocks  at  times, 
came  down  upon  tbe  track  of  the  slide, 
bounding  and  rolling,  and  occasionally  into 
the  river.  It  Is  one  of  the  contentions  In 
this  case  that  Vlttello  may  have  been  killed 
by  one  of  such  rocks. 

[1]  It  is  strenuously  urged  by  counsel  for 
appellant  that  the  complaint  Is  not  sufficient. 
In  that  It  does  not  charge  which  of  the  em- 
ployes of  the  defendant  below  were  chargea- 
ble with  the  negligence  complained  of,  and 
that  the  trial  court  erred  In  overruling  th» 
defendants'  motion  to  require  the  plaintiff 
to  make  her  complaint  more  specific  and  cer- 
tain In  that  respect  The  allegations  under 
consideration  are  as  follows:  "(2)  That  on 
or  about  May  2,  1901,  one  Vito  Vitello,  hus- 
band of  plaintUI,  was  employed  by  tbe  de- 
fendant as  a  sectlonman,  and  was  engaged 
in  the  duties  of  bis  employment  on  defend- 
ant's said  road  at  a  point  about  1%  miles 
northwest  of  Red  Cliff,  in  said  county  of 
Bagle,  and  state  of  Colorado,  near  what  Is 
known  as  Belden  switch,  at  which  point 
there  is  a  curve  In  said  road;  that  wblle 
said  Vito  Vitello  was  so  engaged  in  his  work 
for  defendant  the  said  defendant.  Its  agents 
and  employes,  having  charge  or  control  of 
the  train  on  Its  said  road,  negligently,  care- 
lessly and  without  fault  or  knowledge  of 
the  said  Vito  Vltello,  and  who  was  himself 
tn  tbe  exercise  of  due  care  and  diligence  at 
said  time,  permitted  said  train  to  escape 
and  to  run  wildly  and  uncontrolled  down  a 
steep  grade  over  its  line  of  road  where  said 
Vito  Vitello  was  so  employed,  at  a  high  and 
dangerous  rate  of  speed;  that,  when  the  said 
Vito  Vltello  and  others  so  employed  with 
him  saw  said  cars  approaching,  they  were 
unaware  of  the  fact  that  they  were  running 
at  a  high  and  dangerous  rate  of  speed,  and 
stepped  aside  several  feet  from  the  track  to 
permit  the  same  to  pass,  but  on  account  of 
the  reckless,  careless  and  negligent  manner 
in  which  said  cars  were  allowed  to  run,  and 
tbe  high  and  dangerous  rate  of  speed  they 
had  attained  when  said  cars  reached  tbe 
curve  where  said  Vito  Vltello  was  so  em- 
ployed, they  Jumped  from  the  tracks  of  de- 
fendant and  ran  into  and  upon  and  over  the 
said  Vito  Vltello,  killing  him  Instantly." 
This  alleged  error  was  apparently  not  urged 
in  the  Supreme  Court  upon  the  former  hear- 
ing. An  examination  of  appellant's  brief  In 
that  case  discloses  no  reference  to  this  ques- 
tion. The  ruling  of  the  court  now  complain- 
ed of  occurred  prior  to  tbe  first  trial. 

The  only  case  cited  by  appellants  seeming 
to  support  this  contention  is  that  of  the  A., 
T.  &  S.  F.  R.  Co.  V.  O'Neill,  49  Kan.  807, 
30  Pac.  470.  This  case  is  not  altogether  In 
point  for  there  the  failure  of  the  complaint 
to  designate  the  particular  servant  chargea- 
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ble  with  the  acta  of  negligence  was  but  one 
of  other  and  more  important  alleged  defects. 
It  appears,  also,  in  that  case  that  the  plain- 
tiff was  present  and  working  as  one  of  the 
train  crew  at  the  time  of  the  injury.  In 
this  case  the  deceased  was  working  about 
1%  miles  distant  and  none  of  those  present 
at  the  time  of  the  accident,  nor  the  plaintiff, 
could  reasonably  be  expected  to  know  whicb 
of  the  particular  servants  of  the  defendants' 
train  crew  were  chargeable  with  the  fault, 
while,  on  the  other  hand,  such  Information 
was  peculiarly  within  the  knowledge  of  the 
defendant.  In  fact,  all  of  the  testimony  up- 
on this  point  was  by  servants  of  the  defend- 
ant and  members  of  the  train  crew  at  that 
time.  It  cannot  be  the  purpose  of  the  law 
to  require  such  rigid  rule  of  pleading  as  will 
In  any  case  be  the  equivalent  of  a  denial  of 
the  right  to  a  Judicial  hearing  and  determi- 
nation of  an  alleged  substantial  right.  To 
adopt  this  contention  of  the  appellants  in 
this  case  would  seem  to  be  nothing  less.  To 
whom  could  the  plaintiff  go  in  the  case  at 
bar  for  such  information  as  would  meet  the 
defendant's  demand,  except  to  the  defeudant 
or  its  servants  engaged  In  the  oiieratiou  of 
Its  train?  The  defendant  Is  here  complain- 
ing of  the  insufficiency  of  the  complaint  in 
that  particular,  and  the  prudent  management 
of  a  railroad  is  not  to  be  expected  to  retain 
employ^  who  willingly  confess  such  negli- 
gence as  endangers  the  lives  of  persons,  and 
destroys  the  company's  property. 

[2]  The  authorities  are  not  in  harmony  as 
to  the  proper  method  of  pleading  negligence. 
But  the  generally  accepted  rule  seems  to  be 
that  negligence  being  the  ultimate  fact  to  be 
pleaded,  and  not  a  mere  conclusion  of  law, 
a  complaint  charging  defeudant  with  an 
act  injurious  to  plaintiff,  with  a  general  al- 
legation of  negligence  in  the  performance 
«f  the  act,  is  sufficient,  at  least  as  against 
a  general  demurrer  for  the  want  of  suffi- 
cient facts,  without  stating  the  details  or 
particulars  of  the  act  causing  an  injury,  un- 
less the  particular  acts  alleged  are  such  that 
they  cannot  be  negligence  under  any  pos- 
sible state  of  facts  provable  under  the  alle- 
gations of  the  complaint. 

[3]  It  is  true  that  the  act  done  or  omit- 
ted should  be  stated  with  a  reasonable  de- 
gree of  particularity.  This  rule  further  re- 
quires that  when  a  motion  to  make  more 
definite  and  certain  is  interposed,  raising  the 
objection  that  the  allegations  are  too  general, 
the  particulars  of  the  negligence  must  be 
net  forth,  unless  the  facts  are  within  the 
knowledge  of  the  defendant,  and  are  such 
that  plaintiff  cannot  be  expected  to  know 
them.  The  latter  proviso  seems  applicable 
here.  This  doctrine  finds  substantial  support 
in  the  following  authorities:  Cyc.  571-573; 
Am.  &  Eng.  Enc.  P.  &  P.  334,  335 ;  Chicago 
aty  R.  Co.  V.  Jennings,  157  III.  274,  41 
N.  E.  629;  Cox  v.  Providence  Gas  Co.,  17 
R.  I.  109.  21  AU.  344;  San  Antonio  U.  Ca 
V.  Adams,  6  Tex.  Civ.  App.  102,  24  S.  W. 


83d;  Eldridge  v.  Long  Island  B.  Co..  1 
Sandf.  (N.  T.)  89;  Cedersen  v.  Ore.  R.  Co., 
38  Or.  343,  62  Pac.  637,  63  Pac.  763;  Mis- 
souri Pac.  R.  Co.  ▼.  Hennessey,  75  Tex.  155, 
12  S.  W.  608;  Texas,  etc.,  R.  Co.  v.  Easton, 
2  Tex.  Civ.  App.  378,  21  S.  W.  575. 

[4]  On  the  former  hearing  it  was  con- 
tended by  the  appellant  and  determined  by 
the  Supreme  Court  that  the  negligent  acts 
were  those  of  appellant's  brakeman,  Dugan. 
The  same  contention  is  made  here,  and  we 
see  no  good  reason  to  disagree  with  it.  Clear- 
ly, then,  upon  this  trial,  the  defendant  be- 
low was  not  prejudiced  by  the  alleged  error. 
Under  the  circumstances  in  this  case,  we  find 
no  error  in  the  rule  of  the  court  denying 
the  motion  of  the  defendant  to  require  the 
plaintiff  to  make  her  complaint  more  spe- 
cific and  certain. 

[S]  A  further  contention  of  the  appellant 
is  that  there  was  no  evidence  of  the  cause  of 
Vltello'8  death,  and  that  for  this  reason 
the  court  erred  in  refusing  to  direct  a  ver- 
dict for  the  defendant  We  have  read  care- 
fully the  abstracts  of  the  evidence,  both  in 
the  present  case  and  upon  the  former  hear- 
ing, and  find  no  material  or  substantial  dif- 
ference upon  this  point.  Upon  the  former 
trial  the  court  instructed  the  Jury  that  It 
appeared  from  the  evidence  that  "the  cars 
left  the  rails  near  the  place  where  the  plain- 
tiff's husband  was  working  and  struck  and 
killed  him."  This  instruction  was  held  to 
be  error,  and  the  Supreme  Court  said:  "In- 
asmuch as  this  case  must  be  remanded  for 
new  trial,  we  desire  to  state  that  the  in- 
struction of  the  court,  as  to  what  appeared 
from  the  undisputed  evidence  In  the  case, 
was  perhaps  too  broad.  It  may  be  said 
that,  under  the  Circumstances,  the  direct 
cause  of  Vitello's  death  was  a  matter  which 
was  fairly  disputable,  and  one  upon  which 
reasonable  minds  might  disagree.  Counsel 
for  appellant  in  their  briefs  argue  with  con- 
siderable vehemence  that  there  was  no  proof 
that  the  death  was  caused  by  the  train  or 
that  it  was  occasioned  by  the  falling  of 
rock  from  the  moimtain  side.  Counsel  for 
appellee,  with  equal  vehemence,  argue  the 
reverse.  So  long  as  there  was  a  dispute  as 
to  that  matter,  the  court  should  not  have 
instructed  the  Jury  that  the  matter  was  nn- 
disputable."  We  must  regard  this  finding 
under  the  circumstances  as  the  law  of  this 
case,  and  hold  that  the  trial  court  did  not 
err  in  submitting  this  question  of  fact  to 
the  Jurj'.  Lee  v.  Stahl,  13  Colo.  174,  22  Pac. 
43«;  Outshall  v.  Cooper,  48  Colo.  160, 109  Pac. 
428 ;  Herr  v.  Graden,  127  Pac.  318,  decided  at 
this  term  of  court.  Neither  do  we  find  any 
good  cause  for  disturbing  the  finding  of  the 
Jury. 

161  Counsel  for  appellant  further  urge  that 
the  deceased  Vltello  was  a  fellow  servant 
with  Dugan,  the  brakeman,  whose  negligence 
was  the  cause  of  the  accident,  and  that  for 
such  reason  the  plaintiff  is  not  eutitled  to  re- 
cover.   Upon  this  question  counsel  for  appel- 
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lant  and  appellee  present  able  and  exhaus- 
tive arguments.  It  appears  to  us  that  to 
apply  tbe  fellow  servant  rule  under  the 
tticta  in  this  case  is  to  materially  extend  and 
enlarge  the  application  of  that  rule  as  here- 
tofore applied  by  the  appellate  courts  of 
this  state.  The  determination  of  this  ques- 
tion necessitates  serious  consideration,  and 
covers  a  field  upon  which  we  find  but  little 
to  guide  us  in  the  adjudicated  cases  in 
onr  own  courts.  It  is  useless  to  try  to  recon- 
cile tbe  conflicting  decisions  of  other  courts 
uiwn  this  subject.  Decisions  of  the  courts 
in  tbe  various  states  of  the  Union,  as  well  as 
in  tlie  federal  courts,  are  as  widely  oppo- 
site as  tbe  poles.  In  some  Instances  it  is 
not  possible  to  reconcile  decisions  of  courts 
in  tbe  same  Jurisdiction.  Cases  are  cited 
in  tbe  briefs  In  this  case  covering  substan- 
tially the  same  state  of  facts  as  here,  and 
whicb  are  exactly  opposite  in  both  reason- 
ing and  conclusion.  The  fellow  servant  rule 
is  purely  a  court  rule,  and  prior  to  its  adop- 
tion, first  by  the  courts  of  England,  and 
later  by  the  courts  of  the  United  States,  the 
rule  of  respondeat  superior  applied  equally 
to  injuries  sustained  by  servants,  as  well 
as  to  those  sustained  by  strangers.  We  do 
not  find  that  the  fellow  servant  rule  has 
ever  been  sanctioned  by  statute  either  in 
England  or  In  tbe  United  States;  whiie^  on 
the  contrary,  it  has  been  abolished  by  stat- 
ute in  many  states  of  the  Union,  including 
Colorado.  Therefore  in  adopting  either  of 
tbe  opposite  contentions  presented  we  should, 
in  tbe  absence  of  a  rule  either  by  tbe  Su- 
preme Court  or  tbe  Court  of  Appeals,  take 
into  consideration  the  expressed  legislative 
will,  as  well  as  the  reason  of  tbe  rule.  By 
the  act  of  1877  tbe  Legislature  of  this  state 
modified  the  rule,  and  by  the  act  of  1893 
still  further  modified  and  restricted  It.  By 
the  act  of  1901  tbe  fellow  servant  rule  was 
abolished  altogether,  and  presumably  by  rea- 
son of  the  question  as  to  tbe  Irregularity  of 
tbe  passage  of  that  act,  now  pending  in 
the  state  and  federal  courts,  tbe  act  of  1911, 
re-enacted  tbe  law  of  1901,  and  seemingly. 
In  order  to  avoid  any  uncertainty  as  to  tbe 
intent  of  the  Legislature,  the  same  act  re- 
pealed the  act  of  1893.  It  will  be  thus  seen 
that  for  more  than  10  years,  and  by  two  sep- 
arate acts,  tbe  people  of  this  state,  acting 
through  their  Legislature,  have  expressed 
their  repugnance  to  the  fellow  servant  rule 
and  their  determination  to  deny  its  applica- 
tion In  any  form.  The  accident  involved  in 
the  case  at  bar  occurred  before  the  act  of 
1901  became  effective,  although  after  Its 
pa.ssage  by  the  Legislature  and  approval  by 
tbe  Governor.  We  feel,  therefore,  that  this 
<-ourt  should  hesitate,  in  tbe  face  of  the  re- 
Iieatedly  expressed  will  of  tbe  law  making 
(lower,  before  it  determines  to  extend  the 
apiilication  of  such  a  rule  beyond  the  limit 
of  tbe  cases  now  determined  in  our  own 
<-oort».  We  come  now  to  reason  of  tbe  rule, 
and  must  adopt  one  or  tbe  other  of  tbe  wide- 


ly divergent  lines  of  reasoning  found  in  tbe 
decision  of  the  different  courts  of  tbe  coun- 
try, and  in  this  our  duty  and  our  reason 
seem  clear. 

Vitello  was  employed  temporarily  with 
others  the  day  before  the  accident  to  re- 
move a  rock  and  mud  slide  from  the  tracks 
of  the  defendant  at  the  Belden  Siding,  caused 
by  the  giving  way  of  a  mine  dump  on  the 
side  of  the  mountain,  and  whlrti  siding  was  a 
mile  and  a  half  distant  through  tbe  caiion 
from  Red  Cliff  station,  where  the  runaway 
cars  were  negligently  permitted  to  escape  by 
brakeman  Dugan.  Dugan  was  engaged  in 
the  operating  department  of  the  defendant 
company.  Vitello  was  working  In  the  track 
department.  It  is  common  knowledge  that 
these  are  separate  departments,  wherein  the 
company  is  represented  by  the  trainmaster  in 
the  one  case  and  by  Its  roadmaster  In  tbe 
other.  We  are  unable  to  agree  that  any  of 
the  reasons  advanced  for  the  fellow  servant 
rule  at  the  time  that  rule  was  Invented  and 
announced  can  apply  to  this  state  of  facts. 
Industrial  advancement  has  been  such  since 
tbe  origin  of  that  rule  that  the  reasons  for 
it  in  any  event  seem  now  to  be  far-fetched 
and  unsound,  when  applied  to  the  relation  of 
master  and  servant  In  the  great  Industries  of 
tbe  present  day.  Then  the  reaping  hook  and 
cradle  were  the  only  harvesting  implements 
as  the  first  of  them  had  been  for  centuries 
before.  Kow  powerful  machines  drawn  by 
horse  and  steam  power,  and  manufactured 
in  great  establishments,  employing  vast  num- 
bers of  operators  in  different  and  special 
departments,  perform  such  service.  Then 
overland  transportation  of  passengers  and 
freight  was  by  stagecoach  and  wagon,  with 
tbe  horse  and  the  ox  as  motive  power, 
though  the  primitive  engine  operating  on 
wooden  rails  was  In  the  experimental  stage; 
now,  by  great  railroads  stretching  hundreds 
of  miles  in  extent  and  employing  men  in 
many  departments  of  construction,  mainte- 
nance, and  operation,  with  huge  engines  pro- 
pelled by  steam  or  electric  power,  which,  in 
turn,  together  with  necessary  steel  rails  and 
other  equipment  are  manufactured  In  exten- 
sive shops  and  mills,  employing  great  num- 
bers of  men  In  various  and  separate  depart- 
ments, and  where  tbe  operators  may  never 
be  In  contact  or  even  in  sight  of  each  other. 
This  Is  substantially  true  as  to  every  other 
great  Industry. 

In  discussing  this  rule  and  its  history,  tbe 
Supreme  Court  of  Nebraska  in  tbe  case  of 
the  Union  Pacific  Railroad  Company  v. 
Erickson,  41  Neb.  13,  59  N.  W.  349.  29  L. 
R.  A.  137.  says:  "Probably  tbe  leading  case, 
both  in  America  and  in  England,  applying 
the  doctrine  of  fellow  servants  to  all  tbe  em- 
ploye of  a  common  master,  is  that  of  Par- 
well  V.  Boston  &  W.  R.  Co.,  4  Mete.  (Mass.) 
49  (.^8  Am.  Dec.  339].  All  the  cases  holding 
that  broad  doctrine  seem  to  be  based  directly 
or  indirectly  upon  the  authority  or  reason- 
ing of  Chief  Justice  Shaw  la  that  case.    It 
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was  decided  In  1842,  before  tbe  railway  sys- 
tem of  the  country  was  developed,  before  tbe 
existence  of  other  large  corporations  employ- 
ing vast  numbers  of  men  engaged  in  the  pur- 
suit of  one  general  object,  but  performing 
different  functions  and  engaged  in  many  dis- 
tinct departments.  This  state  of  affairs  was 
then  Just  arising,  and  tbe  vast  change  of 
conditions  in  the  relations  of  master  and 
servant  was  only  then  beginning  to  appear. 
The  extent  of  that  change  and  the  conse- 
quences of  applying  old  rules  to  new  condi- 
tions could  not  then  be  foreseen.  In  that 
case,  as  In  all  others  upon  tbe  subject,  tbe 
reasons  for  the  rule  exempting  masters  from 
liability  to  servants  for  injuries  produced  by 
tbe  negligence  of  their  fellow  servants  are 
stated  as  twofold:  First,  that  such  Injuries 
must  be  presumed  to  be  within  the  contem- 
plation of  the  parties  when  they  made  their 
contract;  and,  second,  that  public  policy 
requires  the  enforcement  of  such  a  rule,  upon 
the  theory  that  by  enforcing  it  each  servant 
Is  made  closely  observant  of  the  acts  of  his 
fellow  servants,  and  that  tbe  scrutiny  of 
one  another  naturally  tends  to  efficiency  and 
care.  The  first  reason  given,  where  tbe  rule 
Is  sought  to  be  applied  without  discrimina- 
tion to  all  servants  of  a  common  master, 
has  already  been  completely  set  aside  and 
disregarded  even  by  those  courts  in  America 
most  Inclined  to  conservatism  upon  the  sub- 
ject It  is  everywhere  conceded  that,  inas- 
much as  a  corporation  can  only  act  through 
agents  and  all  agents  are  servants,  the  log- 
ical application  of  the  rule  would  discharge 
a  corporation  entirely  from  liability  to  its 
servants,  and  this  gives  rise  to  a  corollary 
that,  where  the  negligence  is  that  of  a  vice 
principal  whose  acts  must  be  taken  as  those 
of  the  master,  tbe  rule  does  not  apply.  The 
recognition  of  this  exception  was  necessary 
to  preserve  another  rule,  that,  while  a  serv- 
ant assumes  the  dangers  incident  to  bis 
employmrat,  be  does  not  assume  dangers 
caused  by  the  negligence  of  bis  master." 

Tbe  only  case  in  this  Jurisdiction  cited  by 
counsel  for  appellant  as  supporting  Its  con- 
tention In  this  case  Is  that  of  U.  P.  Ky.  Co. 
V.  Kelley,  4  Colo.  App.  325,  35  Pac.  823.  That 
was  a  case  wherein  the  injury  complained  of 
was  that  of  an  express  messenger  working 
on  the  same  train  with  the  brakeman  charg- 
ed with  the  negligence.  It  was  there  contend- 
ed that,  under  an  agreement  between  the 
express  company  and  the  raUroad  company 
wherein  the  messenger  was  to  perform  serv- 
ices for  the  railroad  company,  these  were  fel- 
low servants.  Tbe  court  gave  a  general  def- 
inition of  the  term  "fellow  servants."  The 
only  part  of  this  definition  applicable  In  that 
case  was  that  "fellow  servants  must  work 
under  tbe  same  general  control  and  derive 
authority  and  compensation  from  tbe  same 
source."  The  court  held  that  the  express 
and  baggage  man  was  not  a  fellow  servant 
with  the  brakeman. 

It  is  singular  Judicial  logic  that  reasonably 


permits  tbe  citation  of  a  case  wherein  tbe 
person  whose  one  of  two  principal  duties  is 
to  handle  and  have  cbarge  of  tbe  baggage 
of  tbe  railroad  is  held  not  to  be  a  fellow 
servant  with  tbe  brakeman  who  neglects  to 
set  tbe  brakes  of  tbe  car  wherein  tbe  bag- 
gageman works,  as  supporting  the  conten- 
tion on  this  case  that  the  brakeman  of  the 
train  Is  a  fellow  servant  of  the  shoveler  of 
mud  a  mile  and  a  half  distant  We  bave 
been  referred  to  no  case  in  our  courts,  and 
we  have  not  found  any  such,  where  the  com- 
mon master  has  been  held  exempt  from  lia- 
bility for  injury  to  one  servant  by  the  neg- 
lect of  another,  where  It  does  not  appear 
that  tbe  servants  were  co-operating  In  tbe 
particular  work  In  which  they  were  engaged, 
or  were  in  a  general  way  associated  In  such 
duties. 

The  reasoning  of  tbe  courts  wbereln  the 
view  we  adopt  and  apply  to  the  facts  In  this 
case  is  so  clear  and  so  fairly  stated  in  tbe 
case  of  tbe  Chicago  &  N.  W.  Co.  v.  Moranda, 
93  111.  302.  34  Am.  Bep.  168,  that  we  quote 
as  follows:  "Tbe  best  Interests  of  society 
demand  that  all  business  at  all  times  be  so 
conducted  that  the  least  possible  barm  shall 
be  caused  thereby ;  that  all  servants,  and  es- 
pecially all  servants  controlling  dangerous 
instrumentalities,  shall  constantly  use  dae 
care.  The  position  that  the  well-being  of  so- 
ciety In  early  days  demanded  in  such  cases 
the  rule  respondeat  superior  was  sustained  up- 
on the  view  then  taken  of  tbe  usual  subordi- 
nation of  servants  to  the  will  of  tbe  master, 
and  the  usual  devotion  of  tbe  servant  to  tbe 
Interests  of  tbe  master.  It  seems  to  bave  been 
wisely  thought  that  it  would  induce  greater 
caution  in  servants  to  avoid  injury  to  others, 
if  servants  know  that  the  master  must  answer 
for  such  injury,  and  also  that  tbe  responsibil- 
ity of  the  master  in  such  case  would  usually 
Incite  bim  to  greater  vigilance  in  promoting 
the  desired  constant  caution  In  bis  servants. 
Where  servants  are  habitually  consociated  lu 
their  dally  duties  (as  most  servants  were  at 
an  earlier  day  in  England),  tbey  may  well  be 
supposed  to  have  an  influence  over  each 
other,  and  a  power  to  promote  in  each  other 
caution  by  their  counsel,  exhortation,  and  ex- 
ample, at  least  equal  to  that  of  tbe  master, 
and  perhaps  greater.  In  such  case  the  well- 
being  of  society  does  not  seem  to  demand 
that  the  master  should  be  made  to  answer 
in  cases  where  he  bad  done  all  that  be  ought 
to  do,  and  the  injury  was  to  one  such  serv- 
ant and  from  the  negligence  of  another. 
The  vigilance  of  such  servants  In  such  case 
may  well  be  supposed  to  have  a  greater  stim- 
ulant to  constant  exercise  If  each  one  knows 
that  neither  be  nor  his  comrades  can  have 
any  redress  for  Injury  to  one  by  tbe  negli- 
gence of  the  other.  But  where  servants  of 
a  common  master  are  not  consociated  In  tbe 
discharge  of  their  duties,  where  their  em- 
ployment does  not  require  co-operatiun,  and 
does  not  bring  them  together,  or  into  such 
relations  that  they  can  exercise  an  influence 
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upon  each  other  promotive  of  picpet  caution 
In  such  case,  the  reason  of  the  rule  bolding 
the  master  responsible  for  damage  resulting 
from  the  negligence  of  one  of  bU  servants 
seems  reasonably  to  apply  with  as  great 
force  as  If  a  stranger  were  the  party  In- 
jured. The  Influence  of  one  servant  upon 
another  in  the  encouragement  of  caution  can- 
not be  relied  upon  in  such  case,  for  that  can 
only  operate  where  they  are  co-operating  or 
are  brought  together  by  their  usual  duties, 
or  where  there  is  habitual  consociation. 
Then,  Indeed,  in  cases  where  they  cannot  be 
supposed  to  have  in  their  power  in  any  way 
to  promote  caution  in  each  other,  the  well- 
being  of  society,  if  it  is  to  have  any  such 
security,  must  depend  entirely  upon  the  vigi- 
lance of  the  master  in  promoting  constant 
caution  in  each  of  his  servants,  and  upon  the 
desire  of  servants  to  protect  the  master  from 
liability.  Hence  the  master  must  in  such 
case  be  held  responsible  for  the  neglect  of  his 
servant.  •  »  •  The  line  of  argument 
briefly  stated  is  this:  The  ancient  common- 
law  rule  which  holds  a  master  (even  in  cases 
where  he  is  guilty  of  no  fault)  responsible 
for  the  neglect  of  bis  servant,  where  a  third 
person  suffers  damage  from  the  negligence 
of  such  servant,  rests  entirely  upon  consid- 
erations of  its  practical  effect  upon  society — 
upon  considerations  of  policy ;  and  these  con- 
siderations of  policy  rest  upon  tlie  idea  that 
the  subordination  of  the  servant  to  the  will 
of  the  master  give  him,  under  that  rule,  in- 
centives to  caution  be  would  not  otherwise 
have,  and  upon  the  idea  that  the  rule  will 
Incite  the  master  to  greater  vigilance  in  the 
selection  of  prudent  servants,  and  to  greater 
seal  in  the  exercise  of  care  in  all  cases. 
When  the  reason  of  the  rule  ceases,  the  ap- 
plication of  the  rule  ought  also  to  cease; 
and  especially  is  this  true  of  a  rule  which 
rests,  not  upon  its  own  Justice,  but  solely 
upon  considerations  of  policy.  Where  serv- 
ants of  the  same  master  are  directly  co-op- 
erating with  each  other  in  a  particular  busi- 
ness at  the  time  of  the  Injury,  or  are,  by 
their  usual  duties,  brought  into  habitual  con- 
sociation, it  may  well  be  supposed  that  they 
have  the  power  of  Influencing  each  other  to 
the  exercise  of  constant  caution  In  the  mas- 
ter's work  (by  their  example,  advice  and  en- 
couragement, and  by  reporting  delinquencies 
to  the  master)  in  as  great,  and  in  most  cases 
in  greater,  degree  than  the  master.  If,  then, 
eacb  such  servant  knows  that  neither  he  nor 
his  fellow  servant,  If  injured  by  the  other's 
negligence,  can  have  redress  against  the  mas- 
ter, be  has  such  Incentive  to  constant  care 
tliat  the  well-being  of  society  in  such  cases 
does  not  demand  that  the  master  be  made  to 
answer.  The  same  considerations  of  policy 
which,  to  avoid  injuries  to  third  persons 
usually  demand  tbat  the  master  be  held  re- 
sponsible, seem  plainly  not  to  demand  it  in 
the  case  of  such  coservants.  But  though 
aerrants  are  employed  by  the  same  master, 
and  are  engaged  in  doing  parts  of  some  great 


work  carried  on  by  the  maater,  stiU  unlem 
either  their  duties  are  such  that  they  usually 
bring  about  personal  association  t)etween 
such  servants,  or  unless  they  are  actually 
co-operating  at  the  time  of  the  injury  in  the 
business  in  hand,  or  In  the  same  line  of  em- 
ployment, they  have  generally  no  power  to 
incite  each  other  to  caution  by  counsel,  ex- 
hortation or  example,  or  by  reporting  delin- 
quencies to  the  master;  and  the  well-being 
of  society  in  such  case  must  depend  upon 
the  devotion  of  the  servant  to  the  Interests 
of  the  master,  and  the  zeal  of  the  master 
to  promote  a  constant  exercise  of  due  care 
by  his  servant,  and  to  bring  these  instrumen- 
talities into  action  it  becomes  necessary  (as 
In  case  of  an  Injury  to  a  stranger)  to  adhere 
to  the  general  rule  tbat  tbe  master  must  an- 
swer for  the  neglect  of  his  servant,  and  this, 
as  already  suggested,  because  the  facts  are 
such  that  society  cannot,  in  such  case,  avail 
Itself  of  the  mutual  power  and  influence  of 
one  servant  upon  another  for  want  of  the 
necessary  opiiortunlty  for  its  exercise,  and 
hence  must  depend  for  inducements  to  cau- 
tion which  are  supposed  to  follow  the  general 
rule  of  the  master's  liability." 

In  Daniels  v.  U.  P.  R.  R.,  6  Utah,  367,  23 
Pac.  762,  the  court  tersely  concludes:  "In 
order  to  constitute  servants  of  one  master 
fdlow  servants  within  the  rule  respondeat 
superior,  they  must  be  engaged  in  the  same 
line  of  work,  be  under  the  control  of  the 
same  foreman,  be  employed  and  discharged 
by  the  same  head  of  tbe  department  In  which 
they  work ;  that  they  labor  together  in  such 
personal  relations  that  they  can  exercise  an 
influence  upon  each  other  promotive  of  prop- 
er caution  in  respect  of  their  mutual  safety ; 
tbat  they  shall  be  at  the  time  of  the  Injury 
directly  co-operating  with  each  other  in  the 
particular  busiueiis  in  hand,  or  that  their 
mutual  duties  shall  bring  them  into  habitual 
consociation,  as  that  they  may  exercise  an 
influence  upon  each  other  promotive  of  prop- 
er caution,  and  to  be  so  situated  In  their 
labor  to  some  extent  to  supervise  and  watch 
the  conduct  of  each  other  as  to  skill,  dili- 
gence, and  carefulness."  And  in  Parker  v. 
Hannibal  &  St  Joe  R.  R.,  109  Mo.  362,  19 
S.  W.  1119,  18  L.  R.  A.  802,  it  is  said:  "Guid- 
ed by  the  real  reason  for  the  rule,  it  seems 
to  us  it  should  be  applied,  and  applied  only, 
in  those  cases  where  tbe  servant  injured  and 
the  one  Inflicting  the  injuries  are  so  asso- 
ciated and  related  in  their  work  tbat  they 
can  observe  and  have  an  influence  over  each 
other's  conduct,  and  can  report  delinquencies 
to  a  common  correcting  power  or  head.  In 
short,  they  should  be  fellow  servants  in  fact, 
and  not  simply  in  dialetic  theory.  If  in  sep- 
arate and  distinct  departments,  so  that  the 
circumstances  Just  stated  do  not  and  cannot 
exist,  then  they  are  not  fellow  servants  with- 
in any  Just  or  fair  meaning  of  the  rule." 
The  following  are  among  the  many  cases 
wherein  the  instances  are  multiplied  and 
the  argument  elaborated  sustaining  our  con- 
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cltiBlnu  In  this  case  that  the  brakeman.  Du- 
gau.  and  the  trackman  Vltello,  were  not  fel- 
low servants.  Glllenwater  v.  R.  Co.,  5  Ind. 
.%39,  61  Am.  Dec.  101;  Donaldson  v.  Mtes.  & 
M.  R.  Co.,  18  Iowa,  280,  87  Am.  Dec.  391; 
Dixon  V.  Chicago  &  A.  R.  Co.,  109  Mo.  413, 
19  S.  W.  412,  18  li.  R.  A.  792;  K.  C.  R.  Co. 
V.  Becker,  67  Ark.  1,  53  S.  W.  406,  46  L.  R. 
A.  814,  77  Am.  Rep.  78;  Dewey  v.  Railroad 
Co.,  97  Mich.  343,  52  N.  W.  942,  66  N.  W. 
756,  16  L.  R.  A.  342,  37  Am.  St.  Rep.  348; 
Louisville,  etc.,  R.  Co.  ▼.  Lowe,  118  Ky.  260, 
80  S.  W.  768,  65  L.  R.  A.  122;  Howard  v. 
Delaware  &  H.  Canal  Co.  (C.  C.)  40  Fed. 
195.  6  L.  R.  A.  75;  Smith  v.  Erie  R.  Co.,  67 
N.  J.  Law,  636,  52  Atl.  634.  59  L.  R.  A.  302; 
Louisville  &  N.  R.  Co.  v.  Martin,  113  Tenn. 
266,  87  S.  W.  418;  Railroad  Co.  v.  Hills' 
Adm'r  (Ky.)  89  S.  W.  523;  Conine  t.  Olympla 
Logging  Co.,  36  Wash.  345,  78  Pac.  932 ;  In- 
diana, etc.,  R.  Co.  V.  Otstot,  212  111.  429,  72 
X.  E.  387;  Chicago  X.  W.  R.  Co.  v.  Snyder, 
117  111.  376,  7  N.  E.  604;  C,  B.  &  Q.  Ry.  Co. 
v.  Kellogg,  54  Neb.  127.  74  N.  W.  454;  Rail- 
road Co.  v.  DeArmond,  86  Tenn.  73,  5  S.  W. 
000,  6  Am.  St.  Rep.  816;  Hall  v.  Railroad 
Co.  (C.  C.)  39  Fed.  18;  111.  Central  R.  Co. 
T.  Hunter,  70  Miss.  471,  12  South.  482;  L. 
&  N.  R.  Co.  V.  Sheets,  13  S.  W.  248,  11  Ky. 
Law  Rep.  781 ;  C.  &  A.  R.  Co.  v.  Swan,  176 
111.  424,  62  N.  E.  916;  American  E.xp.  Co.  v. 
Bisley,  77  111.  App.  476;  Id.,  179  111.  295,  53 
N.  E.  558;  Pike  v.  Railroad  Co.  (C.  C.)  41 
Fed.  95 :  SnlHvan  v.  Mo.  Pac.  Ry.  Co.,  97  Mo. 
113, 10  S.  W.  852 ;  Railway  Co.  v.  Hawthorn, 
147  111.  226,  35  N.  E.  534;  Toraln  v.  Rail- 
road Co.,  84  Va.  192.  4  S.  E.  339;  Moon  v. 
Railroad  Co.,  78  Va.  745,  49  Am.  Rep.  401. 

[7, 1]  With  the  conclusions  thus  stated, 
the  Judgment  should  be  affirmed,  but  there 
Is  another  question  which  we  deem  it  im- 
portant to  consider.  Acts  1893  (Laws  1893. 
p.  129;  section  2060,  R.  S.  1908)  provides: 
"Where,  after  the  passage  of  this  act,  per- 
sonal injury  is  caused  tu  an  employee,  who  is 
himself  In  the  exercise  of  due  care  and  dili- 
gence at  the  time  •  •  •  (3)  by  reason  of 
the  negligence  of  any  person  In  the  service 
of  the  employer  who  has  the  charge  or  con- 
trol of  any  switch,  signal,  locomotive  en- 
gine or  train  upon  a  railroad,  the  employee, 
or  in  case  the  injury  results  In  death,  the 
parties  entitled  by  law  to  sue  and  recover  for 
such  damages,  shall  have  the  same  right 
of  compensation  and  remedy  against  the  em- 
ployer as  If  the  employee  had  not  been  an 
employee  of  or  in  the  service  of  the  employ- 
er, or  engaged  in  his  or  Its  work."  It  Is 
urged  that  the  runaway  carii  In  this  case 
did  not  constitute  a  "train"  within  this  pro- 
vision. That  Dugan  was  at  least  In  tem- 
IK>rary  but  sole  control  of  these  cars  as  thus 
connected  is  dear.  Counsel  for  appellant 
in  their  brief  say :  "His  duties,  uuiler  the 
circumstances,  were  well  defined  and  under- 
stood. Ills  principal  duty  with  reference 
to  them  was  to  remain  with  them,  to  set  on 


them  enough  hand  brakes  to  keep  tbem  In 
place  where  they  w^ere  left,  to  look  after 
them  to  see  that  neither  cars  nor  their  con- 
tents were  Interfered  with,  and  that  they 
were  not  moved,  and  that  they  did  not  move 
of  themselves.  He  required  and  received  no 
Instructions  as  to  these  duties.  They  were 
the  regular  duties  of  a  brakeman  and  were 
fully  understood  by  him."  It  appears  that, 
with  the  addition  of  the  engine,  these  cars 
constituted  the  entire  train  when  it  pulled 
into  Red  Cliff. 

Two  of  these  cars  were  picked  up  at  Bel- 
den  Siding,  and  pushed  ahead  of  the  engine 
to  Red  Cliff,  where  In  the  course  of  switch- 
ing these  two  cars  were  dropped  back  and 
connected  with  the  remaining  cars,  and  thus 
formed  a  part  of  the  runaway  train,  which 
consisted  In  all  of  four  cars  and  a  caboose, 
from  which  the  engine  had  been  detached  at 
the  time  the  cars  started  uncontrolled  down 
the  grade.  Under  this  state  of  facts  we 
must  determine  within  the  meaning  of  the 
statute:  (1)  Did  the  runaway  cars  thus 
standing  and  connected  constitute  a  train? 
(2)  If  so,  does  the  term  "charge  or  control" 
comprehend  such  a  situation  as  Is  presented 
here?  The  authorities  upon  this  point  are 
somewhat  conflicting,  and  Its  solution  Is  not 
without  difficulty,  but  upon  what  we  regard 
as  the  better  reasoning  we  are  compelled  to 
answer  both  of  these  questions  In  the  af- 
firmative. In  the  Colo.  Milling  Co.  v.  Mitch- 
ell, 26  Colo.  284,  58  Pac.  28,  It  Is  held  that 
such  a  statute  should  be  construed  liberally 
In  favor  of  employes,  and  this  rule  of  con- 
struction seems  since  to  have  been  adhered 
to,  as  will  be  seen  by  examination  of  the 
recent  case  of  Whittle  v.  D.  &  R.  G.  Ry.  Co. 
(Sup.)  118  Pac.  971.  A  careful  examination 
of  the  authorities  cited  by  counsel  for  ap- 
pellant does  not  appear  to  sustain  the  con- 
tention that  to  constitute  a  train  within  the 
meaning  of  the  act  the  locomotive  must  form 
a  part  of  It.  The  first  case  cited — Dacey  v. 
Old  Colony  R.  Co.,  153  Mass.  112,  26  N.  B. 
437 — does  not  so  decide.  Indeed,  the  lan- 
guage of  the  court  there  would  seem  to  be 
to  the  contrary :  "The  word  'train,'  as  used 
in  the  railroad  act  (Pub.  St.  [1882]  c.  112). 
generally  signifies  cars  in  motion.  Usually 
the  power  would  be  furnished  by  a  locomo- 
tive. But  whether  a  number  of  cars  coupled 
together  and  In  motion,  and  forming  one  con- 
nected whole,  do  or  do  not  constitute  a  train, 
does  not  depend,  we  think,  upon  whether  a 
locomotive  engine  Is  attached  to  them  at  the 
time  and  they  are  moved  by  the  power  thus 
supplied.  The  liability  to  accident,  for  which 
St.  1887,  c.  270,  was  designed  to  furnish  a 
remedy,  would  be  the  same  in  kind,  though 
perhaps  not  so  great  In  degree,  whether  the 
motive  power  was  furnished  by  a  locomo- 
tive attached  to  the  cars  or  in  some  other 
manner."  The  case  of  Caron  v.  B.  &  A.  R. 
R.  Co.,  164  Mass.  523,  42  N.  E.  112,  liad  to 
do  with  the  employer's  liability  in  so  far  as. 
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It  concerned  the  person  In  charge  or  control, 
and  it  Is  the  language  used  In  the  discus- 
sion of  this  subject,  upon  which  counsel  rely 
to  sustain  the  contention  as  to  what  consti- 
tutes a  train. 

The  same  may  he  said  as  to  the  case  of 
Thyng  v.  Fltchburg  R.  R.  Co.,  156  Mass.  13, 
30  N.  E.  169,  32  Am.  St  Rep.  425.  But  even 
should  these  cases  go  to  the  extent  argued  by 
counsel  as  applied  to  the  meaning  of  the 
word  "train"  in  the  act,  and  as  they  In  fact 
do,  upon  the  question  of  "charge  or  con- 
trol," yet.  under  the  circumstances,  they  can- 
not have  weight  here.  If,  however,  the  Mas- 
sachusetts court  in  these  cases  has  so  Inter- 
preted the  act,  the  Legislature  of  Mas.sachu- 
setts  in  1897  repudiated  such  construction 
of  Its  Supreme  Court,  and  adopted  an  entire- 
ly different  Interpretation.  By  this  act  it 
was  provided : 

"Sec.  1.  One  or  more  cars  In  motion,  wheth- 
er attached  to  a  locomotive  or  not,  shall  con- 
stitute a  train  within  the  meaning  of  clause 
3  of  section  1  of  chapter  270  of  the  act  of 
1887  and  the  acts  in  addition  thereto  or  in 
amendment  thereof. 

"Sec.  2.  Any  person  who,  as  a  part  of  his 
duty  for  the  time  being,  physically  controls 
or  directs  the  movement  of  a  signal,  switch 
or  train,  shall  be  deemed  to  be  a  person  in 
charge  or  control  of  the  signal,  switch  or 
train  within  the  meaning  of  clause  3  of  sec- 
tion 1  of  chapter  20  of  the  acts  of  the  year 
1887  and  the  acts  in  addition  thereto  or  in 
amendment  thereof."    Acts  1897,  c.  491.     ^ 

It  will  t»e  observed  that  this  was  purely  an 
act  of  interpretation  and  construction.  It 
must  be  conceded  that  the  Interpretation 
given  by  the  Legislature  controls  in  Massa- 
chusetts, and  that  the  cases  cited  to  that  ex- 
tent are  no  longer  in  force  In  that  state.  If, 
therefore,  we  are  to  consider  any  construc- 
tion from  that  Jurisdiction,  it  should  he  that 
which  is  alive  and  in  force,  rather  than  one 
that  Is  repudiated  and  now  obsolete.  The 
case  of  Railroad  Co.  v.  Kbss,  112  U.  S.  377, 
5  Sup.  Ct.  184.  28  L.  Ed.  787,  cited  by  coun- 
sel. Is  hardly  in  i>oint.  That  was  a  case  in- 
volving an  injury  to  the  engineer  of  a  freight 
train  as  a  result  of  a  collision  caused  by 
the  neglect  of  the  conductor  of  the  train  in 
failing  to  give  to  the  engineer  the  running 
orders  which  he,  the  conductor,  had  himself 
received.  Mr.  Justice  Field,  speaking  for  the 
court  In  that  case,  held  the  company  to  be 
liable.  It  is  the  language  used  by  the  court 
in  discussing  the  question  of  control  nnder 
that  particular  state  of  facts  which  counsel 
for  appellee  quote.  This  language  cannot 
well  have  bearing  upon  the  state  of  facts 
presented  in  this  case,  and  the  statute  now 
under  consideration  was  not  then  in  exist- 
ence. In  the  case  of  Louisville  ft  Nashville 
R.  R.  Co.  V.  Goss,  137  Ala.  319,  34  South. 
1007,  cited  by  counsel  for  appellant  and  in 
discussing  the  question  of  charge  or  control, 
in  the  very  language  quoted  by  counsel  In 
their  brief,  it  is  said:   "The  principle  deducl- 


ble  from  these  cases  is  that  a  fireman  may  be 
said  to  be  In  charge  or  control  of  an  engine 
within  the  meaning  of  subdivision  5,  al- 
though the  engineer  be  personally  present  on 
It,  where,  under  the  particular  circumstances 
in  its  operation  and  movement,  his  duties  as 
fireman  require  him  to  do  that  which  Is  nec- 
essary to  its  proper  and  safe  operation  and 
only  to  that  extent.  In  such  a  case  the  neg- 
ligent performance  of  the  required  duty,  or 
the  negligent  failure  to  perform,  resulting  in 
Injury  to  a  fellow  employ^,  would  fix  upon 
the  master  a  liability,  provided  that  with 
reference  to  the  act  producing  the  Injury  the 
person  guilty  of  negligence  occupied  the  imsi- 
tlon  of  one  in  charge  or  control  of  the  ma- 
chinery." If  this  be  the  law  in  the  case  of 
a  fireman,  even  though  the  engineer  be  per- 
sonally present  and  on  bis  engine,  what  must 
l)e  the  conclusion  in  case  of  a  brakeman  left 
in  sole  charge  by  the  conductor,  and  In  the 
absence  of  the  latter,  as  lu  the  case  at  bar. 
where  the  admitted  duties  of  the  brakeman 
in  that  respect  are  as  before  recited?  If  a 
train  must  of  necessity  include  an  engine  as 
a  constituent  part  of  it,  what  can  we  say" 
was  the  purpose  of  the  act  in  using  the 
words,  "locomotive  engine  or  train"?  The 
reasonable  conclusion  seems  to  be  well  stated 
in  I^abatt  on  Master  and  Servant,  §  7(X),  as 
follows:  "In  a  recent  case  Lord  Halsbury 
doubted  very  much  whether  the  appllcul)lllty 
of  the  word  'train*  depends  upon  the  number 
of  carriages  or  the  number  of  vehicles  going 
upon  wheels  which  the  locomotive  was  taking 
along  the  railway.  He  thought  the  Legisla- 
ture intended  a  very  wide  scope  to  be  given 
to  the  language  used,  and  that,  'speaking  In 
a  general  way,  the  Legislature  meant  that  a 
locomotive  engine  by  Itself,  or  anything  that 
was  drawn  along  a  railway,  or  was  In  course 
of  l)eing  drawn  along  a  railway  by  that  loco- 
motive engine,'  should  be  included  in  the 
word." 

Certainly,  if  Dugan  had  set  the  hand 
brakes,  he  could  have  prevented  the  move- 
ment of  the  cars.  Therefore,  by  the  perform- 
ance of  his  duty,  he  could  have  controlled 
their  movement,  which  resulted  in  the  injury. 
If  it  was  his  duty  to  control,  and  if  in  the 
exercise  of  that  duty  he  had  the  power  to 
control,  then  he  was  in  control.  The  negli- 
gence In  the  failure  to  prevent  the  moving  of 
the  cars  Is  certainly  as  Important  as  would 
have  been  the  negligent  movement  of  the 
cars.  "The  statute  points  directly  to  the 
person  having  the  charge  or  control  of  the 
train  as  being  that  person  who  at  the  time 
when  the  negligent  act  Is  committed  has  the 
duty  laid  upon  him  of  iierforming  that  act 
with  reasonable  care."  McCord  v.  Camuiell 
R.  Co..  App.  Cases  (1896)  67.  "The  word« 
'charge'  and  'control'  should  be  construed  as 
they  are  written,  separately  and  with  distinct 
meaning.  They  are  applicable  to  both  men 
and  machinery,  and  from  the  context  must 
bear  necessarily  the  sense  of  authority  to 
direct  men  by  orders  and  of  power  to  direct 
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iuachin«ry  by  physical  force.  They  are  apt 
words,  tber^ore,  to  describe  the  duties  of  a 
conductor  of  a  train,  an  engineer  of  a  loco- 
motiTe,  or  a  signal  nian  In  bis  box.  There 
is  no  inconsistency  in  one  person  baring  the 
general  charge  and  another  the  physical  con- 
trol over  any  of  the  equipment  mentioned, 
and  either  or  both  being  negligent."  Id.  It 
seems  to  be  the  reasonable  construction  of 
the  proTision  of  the  statute  under  considera- 
tion, giving  to  the  language  Its  usual  and 
ordinary  meaning,  that,  under  the  facts  in 
this  case,  the  runaway  cars  constituted  a 
train  within  its  meaning,  and  that  Dugan 
was  In  charge  or  control.  It  appears  to  us 
that  this  conclusion  Is  supported  in  principle 
in  the  case  of  Whittle  t.  D.  4  R.  G.  Ry.  Co., 
supra.  In  that  case  the  depot  agent  had 
neglected  to  convey  the  order  of  the  train 
dispatcher  either  by  word  or  signal  to  the 
conductor  of  the  train  and  which  neglect 
caused  the  collision.  Mr.  Justice  Gabbert, 
speaking  for  the  court  and  in  construing  sec- 
tion 2056,  R.  S.  1908,  said:  "Had  it  been  the 
purpose  of  the  statute  to  limit  its  provisions 
to  the  employes  in  the  immediate  charge  of 
a  train,  it  would  have  so  declared,  Instead 
of  using  the  expression,  'any  officer,  agent, 
servant  or  employ^  whilst  running,  conduct- 
ing or  managing  any  •  •  *  train  of  cars.' 
'Managing,'  as  defined  by  Webster  is  'to  have 
under  control  and  direction ;  •  •  •  to 
guide.'  The  employSs  in  the  actual  charge  of 
a  train,  stop,  start,  and  advance  it,  and  in  so 
doing  are  running,  conducting,  and  managing 
it;  but,  according  to  the  averments  of  the 
complaint,  they  are  not  in  the  absolute  con- 
trol or  management  of  the  train  which  they 
are  running  or  conducting.  On  the  contrary, 
they  advance,  stop,  and  start  their  trains 
under  the  directions  of  the  train  dispatcher, 
communicated  to  them  by  its  station  agent, 
to  whom  such  directions  are  sent  by  means 
of  signals  displayed,  and  delivering  to  them 
the  directions  of  the  dispatcher ;  so  that  the 
movement  of  trains  is  directed  and  controlled 
(1)  by  those  who  direct  their  movements, 
and  (2)  by  the  employes  whose  duty  it  is  to 
run  their  trains  in  obedience  to  such  direc- 
tions." See,  also,  Welch  v.  N.  X.  &  H.  R. 
Ry.,  176  Mass.  393,  57  N.  B.  668;  Dresser 
Employer's  Liability,  {{  332-336;  Cox  v. 
Great  Western  Ry.  Co.,  9  S.  B.  Div.  106. 

Judges  CUNNINGHAM  and  HURLBUT 
concur  in  the  views  as  above  expressed. 
Judges  KING  and  WALLING  concur  in  the 
affirmance  of  the  Judgment,  but  only  on  the 
ground  that,  in  the  circumstances  disclosed 
by  the  evidence  In  this  case,  the  brakeman, 
Dugan,  was  a  "person  in  the  service  of  the 
employer"  having  "the  control  of  a  train 
upon  a  railroad"  within  the  meaning  of  the 
third  subdivision  of  section  1  of  the  act  of 
1803,  quoted  in  the  opinion  of  the  court 

The  Judgment  is  affirmed. 


CANON  CITY  LABOR  CLUB  v.  PEOPLB 

ex  rel.  JAMIESON  et  al. 
(Court  of  Appeals  of  Colorado.     Jan.  8,  1912.) 

1.  Quo  Warranto   (|  6*)— Appeal  ahd  Eb- 

BOR     ({     951*)— DlSCKBTIOW     OF    COURT— RB- 
VIEW. 

The  granting  or  refusinK  of  leave  to  file  an 
information  in  quo  warranto  is  discretionary 
with  the  trial  court,  and.  where  the  iuniance  of 
an  order  to  the  respondent  to  show  cause  be- 
fore pennitting  prosecution  by  private  relators 
is  not  according  to  the  practice  in  this  state,  the 
failure  to  issue  such  an  order  is  not  an  abuse 
of  discretion  which  will  justify  a  reversal. 

[Ed.  Note. — For  other  cases,  see  Quo  War- 
ranto. Cent.  Dig.  |  7 ;  Dec.  Dig.  J  6  ;*  Appeal 
and  Error,  Dec.  Dig.  S  951.*] 

2.  Intoxicatino  Liquors  (J  11*)— State  asd 
Municipal   Rbodlatiojis. 

The  sale  of  intoxicating  liquors  by  a  so- 
cial  club  is  a  violation  of  the  state  law,  not- 
withstanding the  sale  is  a  violation  of  a  city 
ordinance  prohibiting  the  sale  of  liquors  with- 
out a  license. 

[EA.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  §  11.*] 

3.  Intoxicating  Liquors  (§  50*)— Licknse — 
Clubs. 

Though  a  club  was  incorporated  as  and 
is  a  bona  fide  social  club,  a  sale  of  liquors  by 
it  to  its  members  without  a  license  is  a  viola- 
tion of  a  city  ordinance  and  a  state  law  pro- 
hibiting sales  of  liquor  without  a  license. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  ;  51 ;    Dec.  Dig.  f  50.*] 

4.  Quo    Warranto    (§    62*)— Rbi-atobs— Re- 
view—Presumption. 

The  capacity  of  relators  in  an  action  in 
the  nature  of  quo  warranto  to  sue  is  a  prelimi- 
nary matter,  to  be  ascertained  by  the  court  up- 
on the  application  for  leave  to  file  the  infor- 
mation, and,  in  the  absence  of  any  showing  to 
the  contrary,  it  will  be  presumed  that  the  trial 
judge  made  proper  investigation  before  grant- 
ing leave,  though  an  allegation  of  the  infor- 
mation that  the  relators  were  "resident  elec- 
tors and  taxpayers,"  etc.,  was  denied  by  the  an- 
swer, and  no  evidence  introduced  in  support 
thereof. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Dec.  Dig.  §  62.*] 

5.  Quo   Warranto    (§  34*)—Relatob»— Pri- 
vate Persons. 

Under  Ann.  Code  Civ.  Proc.  i  320,  provid- 
ing that,  on  the  neglect  or  refusal  of  the  dis- 
trict attorney  to  bring  an  action  for  the  usur- 
pation of  a  franchise  in  the  name  of  the  peo- 
ple, such  action  may  be  brought  by  the  person 
complaining  on  his  own  relation,  where  a  dis- 
trict attorney  refused  to  prosecute  an  action 
against  a  social  club  to  revoke  its  franchise 
for  the  violation  of  the  liquor  laws  the  court 
might  permit  a  private  prosecution  without  the 
sanction  of  the  district  attorney. 

[Ed.  Note. — For  other  cases,  see  Quo  War- 
ranto, Cent.  Dig.  i  41;   Dec.  Dig.  §  34.*] 

6.  Quo  Warranto  ({  60*)— Relief. 

The  relief  which  may  be  granted  in  a  pro- 
ceeding in  the  nature  of  quo  warranto  does  not 
depend  on  the  prayer,  but  upon  the  allega; 
tions  ol  the  complaint  and  evidence  adduced 
in  support  thereof. 

[Eo.  Note. — For  other  cases,  see  Quo  War- 
ranto, Dec.  Dig.  S  60.*] 

7.  Quo  Warranto    (J  55*)— Uburpatiok  o» 
Franchise— Evidence. 

Evidence  in  an  action  in  the  nature  of 
quo  warranto  for  the  usurpation  of   the  cor- 


*For  other  cases  see  same  topic  and  sectlos  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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porate  franchise  of  a  social  cinb  held  to  sustain 
nndings  that  the  respondent  was  not  a  bona 
fide  social  club,  and  that  it  was  incorporated 
merely  as  a  device  to  illegally  sell  intoxicating 
liquors. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Dec.  Dig.  i  65.*] 

8.  Quo  Wabbanto   (S  60»)— Belief— Disso- 
lution OF  CORPOBATION. 

A  dissolution  of  a  corporation  is  to  be 
exercised  with  caution,  and  where  in  quo  war- 
ranto it  appears  that  violations  of  law  com- 
plained of  were  committed  through  inadver- 
tence or  mistake,  or  that  the  corporation  had  a 
lawful  purpose,  and  was  being  carried  on  in 
good  faith,  a  judgment  should  merely  correct 
the  abuse  and  permit  the  corporation  to  con- 
tinue; but  where  a  social  club  was  merely  or- 
ganized to  deceive  the  public  and  sell  intoxi- 
cating liquors,  and  the  franchise  was  obtained 
by  false  and  fraudulent  statements  as  to  the 
purpose  of  the  corporation,  a  dissolution  is 
proper. 

[Kd.  Note.— For  other  cases,  see  Quo  War- 
ranto, Dec.  Dig.  S  60.*] 

Appeal  from  District  Court,  Fremont  Coun- 
ty;   Morton  S.  Bailey,  Judge. 

Quo  warranto  by  the  People,  on  the  rela- 
tion of  H.  M.  Jamieson  and  others,  against 
the  Canon  City  I^bor  Club.  From  a  decree 
revoking;  its  corporate  franchise  and  assess- 
ing a  flue  for  an  unlawful  exercise  of  powers 
granted,  defendant  appeals.    AfiSrmed. 

J.  II.  Maupin,  George  H.  WUkes,  and  Kent 
h,  Eldred,  for  appellant.  A.  L.  Taylor,  for 
appellees: 

KING,  J.  In  March,  1906,  an  action  was 
brought  in  the  name  of  the  people  of  the 
state  of  Colorado  by  information  In  the  na- 
ture of  quo  warranto  upon  the  relation,  and 
complaint  of  H.  M.  Jamieson  and  four  others 
In  the  district  court  of  the  Eleventh  judicial 
district  in  and  for  the  county  of  Fremont 
against  the  Canon  City  Labor  Club,  a  corpo- 
ration, appellant  herein,  for  the  purpose  of 
obtaining  a  judgment  revoking  the  corporate 
franchise  of  the  said  respondent  and  assess- 
ing a  fine  or  penalty  against  It 

The  complaint,  as  amended,  alleged  that 
the  relators  were  resident  electors  and  tax- 
poyers  of  the  city  of  Canon  City,  in  said 
county  and  state;  that  the  district  attorney 
had,  upon  application  and  request  and  upon 
the  complaint  of  said  relators,  refused  to 
bring  such  action  or  prosecute  such  proceed- 
ing, and  that  thereafter  and  before  the  com- 
mencement of  the  action,  the  relators  bad 
presented  their  complaint  to  the  judge  of 
said  district,  and  made  showing  that  the  dis- 
trict attorney  refused  to  take  action  In  the 
matter,  whereupon  the  said  Judge  granted 
leave  to  said  relators  to  file  and  prosecute 
their  complaint  in  the  name  of  the  people 
of  the  state  of  Colorado  without  the  aid  and 
sanction  of  the  said  district  attorney;  that 
the  city  of  Canon  City  was  a  municipal  cor- 
poration, a  city  of  the  second  class,  and  that 
the  city  council  had  adopted  certain  ordi- 
nances which  prohibited  the  sale  or  giving 


away  within  the  corporate  limits  of  said  city 
of  intoxicating,  malt,  vinons,  fermoited,  or 
mixed  liquors,  and  spedflcally  prohibited  tb« 
sale,  giving  away,  distribution,  or  dellyery 
of  any  of  such  liquors  by  any  means  or  de- 
vice such  as  the  organization  of  a  club,  ln< 
corporated  or  otherwise,  for  the  purpose  of 
evading  the  provisions  of  said  ordinances, 
tinder  a  penalty  of  not  less  than  (100  and 
not  more  than  $300;  that  the  respondent  was 
a  corporation  organized  under  the  laws  of 
the  state  of  Colorado  by  certain  persons 
named  in  the  complaint,  nnder  the  name  of 
the  Canon  City  Labor  Club,  the  articles  of 
incorporation  of  which  (set  forth  in  the 
complaint)  show  that  it  was  organized  under 
the  provisions  of  the  general  Incorporation 
act  concerning  corporations  not  for  pecunia- 
ry profit,  the  objects  stated  in  the  articles 
being  "social  purposes  and  the  transaction  of 
any  business  incidental  to  a  social  club," 
there  being  no  capital  stock  and  no  stock- 
holders. The  complaint  also  alleges  that  the 
rules  of  the  dab  provided  that  any  person 
acceptable  to  two  members  of  the  board  of 
directors  might  become  a  member  by  appli- 
cation and  upon  the  payment  of  50  cents 
membership  fee;  that  there  were  several 
hundred  members  of  the  club;  that  imme- 
diately upon  Its  organization  and  the  expira- 
tion of  a  license  for  a  certain  saloon  the 
premises  formerly  occupied  by  the  saloon 
were  rented  by  the  club,  together  with  all 
the  furniture,  fixtures,  and  appliances  there- 
tofore used  by  the  saloon  in  dispensing  liq- 
uors; that  Joseph  Walton,  owner  of  said 
saloon,  was  made  manager  of  the  club,  Frank 
Goldsberry,  one  of  the  incorporators,  former- 
ly bartender  for  the  saloon,  became  barten- 
der for  the  club,  and  John  D.  Lloyd,  one  of 
the  owners  of  the  building,  became  secretary 
and  treasurer  of  the  club,  all  under  salary: 
tliat  thereafter  large  quantities  of  intoxicat- 
ing liquors  were  purchased  by  said  manager; 
that  a  United  States  license  for  the  sale  of 
intoxicants  was  procured  and  dlsiilayed  in 
the  dubroom;  that  without  other  license  in- 
toxicating liquors  were  thereafter  sold  and 
dispensed  to  any  member  of  the  club  at  the 
regular  prices  paid  for  such  liquors  in  an 
ordinary  saloon,  and  that  members  could  or- 
der and  did  order  and  receive  for  themselves 
and  for  their  guests  as  many  drinka  of  in- 
toxicating liquors  as  they  might  want;  that 
the  sale,  delivery,  and  drinking  of  such  liq- 
uors in  the  rooms  and  over  the  bar  of  the 
said  respondent  club  were  being  carried  on 
continuously,  at  all  hours  of  the  day  and 
night,  and  that  the  sale  of  intoxicating  liq- 
uors was  the  principal  business  of  the  club; 
that  a  certain  class  of  gambling  was  also 
permitted  and  indulged  in  upon  the  premises 
and  in  the  rooms  occupied  by  the  said  club. 
To  this  complaint  demurrer  was  made  and 
overruled,  whereupon  answer  was  filed  de- 
nying certain   allegations   of   the   complaint 
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and  renewing  demurrer  upon  tbe  foUowlag 
grounds:  (a)  that  the  couiplaiut  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  against  ttie  defendant;  (b)  that  re- 
lators had  no  legal  capacity  to  sue  in  the 
action,  for  the  reason  that  said  relators 
were  mere  strangers  to  the  defendant  corpo- 
ration, and  had  no  interest  whatsoever  In 
the  defendant  corporation,  except  that  which 
is  common  to  every  citizen  of  the  state. 

The  case  was  tried  to  the  court  December 
15,  1806,  and  thereafter,  on  January  14, 
1907,  the  court  made  its  findings,  a  portion 
of  which  18  as  follows:  "  •  *  »  And  the 
court  •  *  ♦  doth  find  the  issues  herein 
joined  generally  in  favor  of  the  plaintiff  and 
against  the  defendant,  and  especially  that 
the  defendant  is  not  a  good-faith  social 
club,  and  tliat  its  incorporation  under  the 
laws  of  this  state  is  used  as  a  device,  sub- 
terfuge, and  makeshift  to  enable  it  to  ille- 
gally carry  on  the  business  of  the  sale  of 
liquor  for  profit,  contrary  to  the  provisions 
of  the  laws  of  the  state  of  Colorado  and 
the  ordinances  of  the  city  of  Canon  City 
therein,  and  that  it  is  thus  unlawfully  holding 
its  said  corporate  franchise,  and  is  thus  un- 
lawfully exercising  alleged  rights  thereun- 
der." And  upon  which  findings  the  court 
rendered  its  decree:  "  •  •  ♦  That  the  de- 
fendant be  forever  excluded  from  exercis- 
ing any  right  or  privilege  as  a  corporation 
under  Its  said  corporate  franchise  granted  it 
under  and  by  virtue  of  tbe  laws  of  this 
state;  that  the  said  corporate  franchise  of 
the  defendant  be  and  the  same  is  hereby  re- 
voked; that  said  defendant's  articles  of  in- 
corporation heretofore  filed  with  the  Secre- 
tary of  State  and  the  certificate  thereof 
heretofore  issued  by  said  Secretary  of  State 
be  and  the  seme  hereby  are  declared  null 
and  void;  and  •  ♦  •  that  the  defendant 
pay  a  fine  of  $105  because  of  its  unlawful 
holding  of  said  franchise  and  Its  unlawful 
exercise  of  alleged  rights  thereunder  as 
aforesaid,  together  with  the  costs  of  this  ac- 
tion to  be  taxed."  To  the  findings  and  de- 
cree of  the  court  the  respondent  excepted, 
and  prayed  and  was  allowed  an  appeal  to 
the  Supreme  Court 

Counsel  limit  their  argument  to  the  fol- 
lowing assignments  of  error:  (1)  That  the 
court  abused  its  discretion  in  granting  leave 
to  relators  to  bring  the  action;  (2)  that  the 
complaint  did  not  state  facts  sufilcient  to 
constitute  a  cause  of  action;  (3)  that  re- 
lators had  no  legal  capacity  to  sue;  (4)  that 
the  court  had  no  Jurisdiction  either  of  the 
defendant  or  of  the  subject-matter  of  the  ac- 
tion, and  particularly  because  the  action  was 
not  prosecuted  in  the  name  of  the  district 
attorney,  and  these  assignments  will  have 
consideration  in  the  decision  of  the  case. 

[1]  1.  Counsel  for  appellant  admit  the 
well-established  rule  that  the  granting  or 
refusing  of  leave  to  file  Information  in  the 
nature  of  quo  warranto  is  a  matter  of  dis- 
cretion with  the  trial  court,  and  that  the  ac- 


tion of  the  said  court  will  not  be  reversed 
by  a  court  of  review  unless  there  has  l)een  a 
clear  abuse  of  that  discretion. 

It  is  urged  by  appellant  that  the  court 
should  tkave  issued  an  order  to  the  resitond- 
ent  to  show  cause  before  permitting  a  prose- 
cution by  private  relators.  Such  is  the  prac- 
tice in  some  of  the  states;  but  it  does  not 
appear  that  such  practice  has  been  adopted 
by  the  courts  of  thLs  state.  W'e  are  not  im- 
pressed with  the  claim  that  the  court  abused 
Its  discretion. 

[2]  2.  It  is  said  that  the  complaint  is  in- 
sufficient, in  that  it  fails  to  allege  that  the 
respondent  violated  any  of  the  laws  of  the 
state  of  Colorado,  and  that  the  evidence 
does  not  show  a  violation  of  any  of  said 
laws.  It  is  charged  in  the  complaint  that 
intoxicating  liquors  were  sold  by  the  re- 
spondent without  license.  The  selling  of  in- 
toxicating liquors  without  license  is  a  vio- 
lation of  the  statutes,  and  punishable  under 
the  state  law,  notwithstanding  the  fact  that 
the  sale  is  within  the  corporate  limits  of 
the  city.  Gardner  v.  People,  20  111.  430. 
The  sale  or  dispensing  of  intoxloiiting  liq- 
uors by  this  club  to  its  members  without  a 
license  was  a  violation  of  the  ordinances  of 
the  city  and  the  laws  of  the  state.  Manning 
V.  Canon  City,  45  Colo.  571,  101  Pac.  978,  23 
L.  R.  A.  (N.  S.)  192;  Lloyd  et  al.  v.  Canon 
City,  46  Colo.  195,  103  Pac.  288.  And  this  Is 
true  even  where  the  club  is  incorporated  and 
is  bona  fide.  Uoyd  et  al.  v.  Canon  City,  su- 
pra, seems  to  have  been  a  prosecution  un- 
der the  ordinances  of  the  city  of  Canon 
City  against  Walton,  Goldsberry,  and  Hor- 
ton,  another  of  the  incorporators  of  the  so- 
called  labor  club.  In  which  they  were  tried 
and  convicted  on  the  charge  of  selling  intox- 
icating liquors  and  said  conviction  sustained 
by  the  Supreme  Court. 

The  complaint  charges,  and  the  evidence 
shows,  that  this  corporation  was  not  bona 
fide  a  social  club,  and  that  Its  chief  pur- 
pose and  business  was  selling  intoxicating 
liquors;  that,  having  obtained  from  tbe 
state  a  franchise  to  carry  on  a  social  club 
not  for  profit,  the  respondent  (and  said  In- 
corporators) unlawfully  exercised  that  fran- 
chise as  a  shift  and  device  for  selling  in- 
toxicating liquors  for  profit  and  without  li- 
cense, and  as  a  means  to  evade  the  conse- 
quence to  the  incorporators  and  mnnagers 
of  the  violation  of  such  laws  and  ordinanc- 
es, and  that  such  franchise  was  not  being 
exercised  for  any  lawful  purpose.  The  com- 
plaint states  facts  sufficient  to  constitute  a 
cause  of  action. 

[3]  3.  The  argument  of  counsel  for  ap- 
I)ellant  is  directed  chiefly  to  its  contention 
that  tbe  relators  had  no  legal  caimclty  to 
bring  this  action,  inasmuch  as  they  were 
strangers  to  the  respondent  corporation,  and 
had  no  interest  therein,  except  such  as  was 
common  to  every  citizen  of  the  state  of 
('olorado.  The  only  allegation  of  the  com- 
plaint or  information  as  to  the  character  or 
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capacity  of  relators  Is  that  they  "are  resi- 
dent electors  and  taxpayers  of  the  city  of 
Canon  City  in  Fremont  county,  Colo."  This 
was  denied  by  the  answer,  and  no  evidence 
that  they  were  resident  electors  or  taxpayers 
of  said  city,  county,  or  state  was  offered  at 
the  trial.  The  capacity  of  the  relators  to 
sue  was  a  preliminary  matter  to  be  ascer- 
tained by  the  court  or  Judge  upon  the  appll- 
<-ation  for  leave  to  file  the  Information,  and, 
in  the  absence  of  any  showing  to  the  con- 
trary, it  will  be  presumed  by  this  court  that 
the  trial  judge  made  such  Investigation  at 
and  prior  to  the  granting  of  leave  to  pros- 
ecute said  action  in  the  name  of  the  people. 

14]  4.  It  was  alleged  and  proven  that  the 
district  attorney  upon  request  made  by  re- 
lators and  their  attorneys  and  upon  com- 
plaint being  submitted  to  him  refused  to 
prose<-ute  the  proceeding,  and  under  the  cir- 
cumstances in  this  case  such  refusal  was 
Kufllcient  to  authorize  the  court  to  i)ermlt 
the  prosecution  upon  the  relation  of  such 
private  parties  without  the  aid  or  sanction 
of  the  district  attorney.  Section  320,  Code 
Civ.  Proc.  Upon  this  question,  our  atten- 
tion is  called  to,  and  appellant  relies  upon, 
a  decision  of  the  Supreme  Court  of  this  state 
In  People  ex  rel.  Byers  v.  Grand  River 
Bridge  Company,  13  Colo.  12,  21  Pac  898,  16 
Am.  St.  Rep.  182.  That  case  is  easily  dis- 
tinguished from  the  one  now  before  us.  It 
was  brought  by  private  relators  without  the 
consent  of  the  district  attorney,  or  leave  of 
the  court,  for  the  purpose  of  redressing  al- 
leged private  grievances  to  the  relator  in 
which  the  public  had  no  Interest.  The  re- 
spondent was  a  bona  fide  corporation  or- 
ganized for  the  purpose  of  constructing  and 
operating  a  wagon  bridge  which  it  had  con- 
structed and  was  operating.  Demurrer  was 
sustained  to  the  complaint  evidently  for  the 
reason  that  it  did  not  show  that  leave  of 
court  had  been  obtained,  that  the  relator  had 
any  interest  different  from  every  citizen  of 
the  state,  or  that  the  public  was  in  any  man- 
ner concerned  in  the  controversy;  and,  as 
Kald  by  oar  Supreme  Court  in  People  v.  Re- 
gents, hereinafter  mentioned,  that  such  re- 
lator could  not  as  a  matter  of  right  insti- 
tute and  maintain  said  proceeding.  In  Peo- 
ple ex  rel.  v.  Londoner,  13  Colo.  303,  22  Pac. 
764,  6  L.  R.  A.  444,  an  action  of  this  nature 
brought  for  the  purpose  of  ousting  the  mayor 
of  the  city  of  Denver  from  his  office,  it  was 
said  that,  being  "a  freeholder,  re.sldent,  and 
elector  within  the  city  of  Denver,  relator's 
capacity  to  proceed  in  the  name  of  the  peo- 
ple cannot  be  challenged  on  the  ground  of 
insufficiency  of  Interest.  •  *  •  A  certain 
degree  of  interest  on  the  part  of  relators  in 
quo  warranto  proceedings  is  generally  deem- 
ed requisite,  and  the  officious  intermeddling 
by  parties  having  absolutely  no  interest  ei- 
ther as  taxpayers  or  voters  is  disfavored." 

In  People  v.  Regents,  24  Colo.  175,  49  Pac. 
2.S6,  a  case  prosecuted  In  the  name  of  the 
lieople  upon  the  relation  of  a  private  citizen 


of  the  state,  a  resident  freeholder  and  tax- 
payer of  Arapahoe  county,  to  exclude  the  re- 
gents of  the  state  university  from  the  exer- 
cise of  certain  franchises,  and  in  which  it 
was  claimed  that  the  action  could  not  be 
prosecuted  except  in  the  name  and  with  the 
sanction  of  the  Attorney  General  of  the  State, 
the  court  (after  calling  attention  to  the  gen- 
eral doctrine  stated  in  People  ex  rel.  t.  Grand 
River  Bridge  Co.,  supra)  declared  that  in  the 
case  then  before  the  court  there  was  mani- 
fest propriety,  if  not  necessity,  in  holding 
that  a  proceeding  to  correct  the  wrong 
should  be  In  the  control  of  a  private  party, 
subject  to  the  supervisory  power  of  the  court, 
for  the  reason  that,  the  Attorney  General 
being  by  law  made  the  legal  adviser  of  the 
board  of  regents,  and  therefore  obligated  to 
institute,  prosecute,  and  defend  suits  in  its 
behalf,  unless  the  proceedings  could  be  main- 
tained by  a  private  party,  there  might  be  a 
miscarriage  of  Justice  and  no  practical  way 
of  correcting  the  wrong,  however  flagrant, 
and  said:  "While  It  may  be  true  that  in  this 
state  the  general  doctrine  la  established 
(People  ex  rel.  v.  Grand  River  Bridge  Co., 
13  Colo.  11  121  Pac.  808,  16  Am.  St.  Bep. 
182])  tliat  a  purely  private  person  may  not 
as  a  matter  of  right  prosecute  an  information 
under  our  Code  to  correct  wrongs  done  to 
the  public,  but  Is  confined  to  cases  where 
the  injury  peculiarly  affects  him,  yet  the 
authorities  seem  to  be  unanimous  that  when 
once  the  discretion  of  the  court  In  which  the 
proceeding  Is  brought  has  been  exercised,  and 
permission  given  to  relator  to  file  an  Infor- 
mation, such  discretion  is  exhausted,  and 
may  not  be  recalled;  but,  on  the  contrary,  the 
court  must  then  proceed  to  determine  the  con- 
troversy, the  same  as  any  other,  upon  the 
law  and  the  facts."  In  the  case  of  State 
R.  R.  Commission  v.  People,  44  Colo.  349,  3.51, 
et  seq.,  98  Pac.  7,  22  L.  R.  A.  (N.  8.)  810,  a 
quo  warranto  proceeding  to  oust  certain  ap- 
pointees from  the  offices  of  railroad  commis- 
sioners, and  in  which  the  action  was  brought 
by  private  relators  after  refusal  by  the  dis- 
trict attorney,  the  court,  commenting  on  the 
Londoner  Case,  supra,  said:  "It  is  clear  from 
the  opinion  that  permission  was  granted  be- 
cause the  public  was  directly  interested  in 
an  investigation  of  the  alleged  frauds,  the 
wrong  done  being  an  abuse  of  the  elective 
franchise  and  detrimental  to  the  general  wel- 
fare"— and  directs  attention  to  the  opinion 
of  Chief  Justice  Helm  in  said  cause  wherein 
it  was  said  that  quo  warranto  proceedings 
are  not  primarily  in  the  interest  of  any  in- 
dividual, but  are  Intended  to  protect  the  pub- 
lic generally  against  the  unlawful  usurpation 
of  offices  and  franchises,  and  that  the  public 
and  prerogative  function  of  such  proceeding 
is  still,  under  our  information  statute.  Its 
most  important  characteristic,  and  private 
rights  secondary  and  subordinate,  and  fur- 
ther said:  "From  this  language  it  clearly  ap- 
pears that  the  substituted  remedy  under  our 
Code,  like  quo  warranto  at  the  common  law, 
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1b  tof  tbe  protection  of  tbe  Interests  of  the 
pnblic  aa  contradisttn^isbed  from  tbe  pri- 
vate rights  of  a  relator." 

[|]  From  a  consideration  of  the  Code  pro- 
visions and  of  the  foregoing  decisions  which 
declare  the  law  In  this  state  to  be  that  pro- 
ceedings by  information  In  the  nature  of  quo 
warranto  under  the  Code  are  intended  to  pre- 
vent and  redress  public  wrongs,  we  are  per- 
suaded that  the  relators  in  this  case  had  suf- 
ficient interest  and  legal  capacity  to  prose- 
cute tbe  proceeding,  not  as  a  matter  of  right, 
but  with  the  leave  and  under  the  supervision 
of  the  district  court,  even  though  the  relief 
prayed  for  was  the  dissolution  of  a.  corpora- 
tion. 

[8]  The  relief  granted  by  the  court  does  not 
depend  upon  the  prayer,  but  upon  the  allega- 
tions of  the  complaint  and  the  evidence  in 
support  thereof.  If  private  relators  may,  by 
permission  of  the  court,  institute  and  main- 
tain proceedings  to  oust  the  mayor  of  a  great 
dty  to  prohibit  the  regents  of  the  state  imi- 
versity  from  exercising  certain  powers  claim- 
ed by  them,  there  would  seem  to  l>e  no  good 
reason  why  such  private  persons  may  not,  by 
like  permission  of  the  court,  Institute  and 
maintain  proceedings  to  dissolve  a  corpora- 
tion alleged  to  have  been  organised  mala  lid« 
for  tbe  sole  purpose  of  carrying  on  some  busi- 
ness in  defiance  of  the  laws  of  the  state  and 
the  ordinances  of  the  city,  and  to  tbe  detri- 
ment of  the  public  welfare. 

The  evidence  shows  that  immediately  prior 
to  the  taking  effect  of  tbe  ordinances  of  the 
city  prohibiting  the  sale  of  Intoxicating  liq- 
uors within  the  limits  of  the  city  a  certain 
saloon  had  been  operated  by  said  Walton  un- 
der license;  that  the  respondent  was  incor- 
porated and  thereupon  went  into  possession 
of  the  premises  theretofore  occupied  as  a 
saloon,  employed  tbe  saloonkeeper  as  mana- 
ger, the  former  saloon  bartender  as  its  bar- 
tender, and  one  of  the  owners  of  the  building 
as  secretary,  admitted  so-called  members  to 
the  extent  of  several  hundred  upon  the  pay- 
ment by  each  of  a  membership  fee  of  50 
cents  or  $1,  which  entitled  such  member  to 
the  possession  of  a  key  and  access  thereby 
to  the  clubrooms,  and  the  right  to  purchuse 
and  drink  on  the  premises,  and  to  furnish  to 
others,  whisky,  beer.  etc. ;  that  said  man- 
ager and  other  agents  of  the  res|iondent  pro- 
cured quantities  of  intoxicants  and  dlsi)eused 
them  to  members  and  their  guexts  upon  pay- 
ment by  tbe  members  of  what  was  said  to 
be  the  usual  saloon  prices  for  drinks;  that 
at  a  time  when  a  raid  was  made  on  the 
premises  several  wagon  loads  of  beer  and 
whisky  in  barrels,  keits,  and  Inrttles  were 
found  and  taken  from  the  preuiLses.  In 
fact,  the  saloon  and  Its  business  were  con- 
verted into  a  so-called  'ialior  club  for  social 
purposes."  carried  on  at  the  same  place,  but 
l)eblud  locked  doors,  to  which  an  unlimited  | 


number  of  persons  gained  admission  by 
means  of  keys  furnlabed  by  the  respondent,, 
and  there,  without  police  surveillance  and  in 
defiance  of  the  law,  were  served  with  intox- 
icating liquors  for  the  profit  of  respondent,, 
its  manager,  and  his  associates,  and  that 
such  business  so  carried  on  became  and  was 
a  menace  to  the  peace  and  good  order  of 
the  community,  and  a  public  nuisance. 
There  was  also  evidence  In  the  nature  of 
admissions  made  by  the  manager  or  presi- 
dent of  the  respondent  that  the  club  was  be- 
ing run  "Just  for  a  blind  to  beat  the  town." 

[7]  The  evidence  Justifies  the  findings  made 
by  the  trial  court  that  the  respondent  was 
not  bona  fide  a  social  club;  that  it  was  in- 
corporated in  bad  faith,  and  operated  as  a 
device,  subterfuge,  and  makeshift  to  Illegally 
carry  on  the  sale  of  intoxicating  liquors  fo» 
profit,  contrary  to  and  in  defiance  of  the  laws 
of  tbe  state  and  the  ordinances  of  the  city 
of  Canon  City. 

[S]  Appellant  complains  because  the  Judg- 
ment in  addition  to  the  fine  decrees  the  dis- 
solution of  tbe  corporation.  If  not  Justified 
by  the  facts  as  found,  this  Judgment  was 
unnecessarily  severe.  A  decree  of  dissolu- 
tion bears  the  same  relation  to  a  corporation 
that  a  sentence  of  death  bears  to  a  natural 
person,  and  should  be  and  is  viewed  with  dis> 
favor  and  exercised  with  extreme  caution. 
A  Judgment  of  dissolution  will  not  be  ren- 
dered except  in  case  of  the  abuse  or  misuse 
of  corporate  franchises  which  are  of  the 
very  essence  of  the  contract  between  the 
state  and  tbe  corporation,  and  the  acts  in 
question  have  been  rei)eated  and  willful.  If 
in  this  case  it  had  appeared  that  the  viola- 
tions of  the  law  complained  of,  although 
many,  were  committed  through  inadvertence 
or  mistake,  or  that  the  corporation  then  had 
or  ever  had  any  lawful  purpose,  or  bad  been 
organized  and  was  being  carried  on  in  good 
faith,  a  Judgment  correcting  the  abuse  and 
misuse  of  the  franchise  and  permitting  the 
eoriwration  to  continue  might  have  been  pro- 
nounced. There  was  no  effort  on  the  part 
of  the  respondent  to  make  such  a  showing. 
The  evidence  does  disclose  that  some  news- 
papers and  magazines  were  kept  in  the 
rooms  for  the  use  of  those  who  were  in- 
clined to  read,  and,  when  food  was  ordered, 
the  manager  would  go  into  the  market  and 
buy  it,  have  it  prepared  at  a  hotel,  and 
served  to  tlie  members  so  ordering,  but 
this  seems  to  have  been  only  a  part  of  a 
prewncelved  plan  to  deceive  the  public.  The 
corporate  franchise  was  obtained  by  false 
and  fraudulent  statements  as  to  the  purpose 
of  tbe  corporation  and  the  incorporators. 
We  i)erceive  no  reason  why  the  sentence  of 
dissolution  should  not  be  executed.  Ihe 
Judgment  is  accordingly  affirmed. 
Judgment  attirmed.. 
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TUCKER  V.  TUCKHR. 

(Court  of  Appeals  of  Colorado.    Jan.  8,  1912.) 

L  Executory  and  Administratobs  (8  256*) 
—What  Constitutes  "Nonsuit." 

Where  the  county  court  disallowed  a  claim 
againBt  the  estate  of  a  decedent,  indorsing  the 
disallowance  on  the  back  of  the  daim  and  en- 
tering an  order  disallowing  the  claim  and  tax- 
ing costs  against  the  claimant,  the  judgment 
was  not  one  of  nonsuit,  obviously  being  intend- 
ed as  a  final  judgment,  and  not  falling  within 
Code  Civ.  Proc.  $  183,  defining  nonsuit,  and  is 
appealable. 

(Bd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  H  910-919; 
Dec.  Dig.  I  266.* 

For  other  definitions,  see  Worda  aad  Phrases, 
ToL  5,  pp.  4825-1827.] 

2.  CoTTBTB  ({  202*)  —  Motion  to  Set  Aside 

NOKSUlT-^TATUTE^j-CONSTBUCTION. 

Rev.  St.  1908,  i  7254,  providing  that  all 
questions  relating  to  probate  matters  shall  be 
determined  by  the  county  court,  and  from  any 
and  all  of  its  final  decrees  appeals  or  write  of 
certiorari  will  lie  to  the  district  court  prose- 
cuted in  the  same  manner  as  appeals  from  de- 
cisions of  the  county  or  district  courts,  does 
not  extend  section  1636,  providing  tliat  no 
appeal  shall  be  taken  from  a  judgment  of  non- 
suit unless,  within  10  days  after  rendition,  an 
application  by  the  party  aggrieved  to  set  it 
aside  shall  have  been  denied,  so  as  to  apply  to 
appeals  from  judgments  in  probate  proceedings. 
fEd.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  H  480-488;    Dec.  Dig.  8  202.*] 

3.  Appeal    and    Ebrok    (|    883*)— Ebbors 
Waived  in  Trial  Court. 

The  district  court  having  under  the  Con- 
stitution original  jurisdiction  to  decide  claims 
against  the  estate  of  testator,  an  executor  who, 
after  his  motion  to  dismiss  the  appeal  of  a 
claimant  from  an  adverse  judgment  of  the 
county  court  was  denied,  participated  in  a  trial 
of  the  case  on  its  merits,  waived  bis  right  to 
insist  upon  his  motion  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3611;   Dec.  Dig.  |  883.*]    , 

4.  Exxcutobb  and  Administratobs  ({  227*) 
— PEOOf  OF  (Claims — Verification. 

A  verified  proof  of  claim  filed  in  the  county 
court  is  a  sumcient  compliance  with  Rev.  St. 
1908,  I  7217,  providing  that  no  person  making 
a  claim  against  the  estate  of  any  testator  or 
intestate  may  prove  it  by  his  own  oath,  but 
the  court,  before  giving  judgment  against  any 
executor  or  administrator,  shall  require  the 
claimant  to  make  oath  that  such  claim  is  just 
and  unpaid  to  warrant  the  district  court,  on  an 
appeal  from  the  county  court,  in  rendering, 
judgment  in  favor  of  the  claimant. 

[Ed.  Note. — For  other  cases,  see  Execntorsi 
and  Administrators,  Cent.  Dig.  §f  811-818; 
Dec.  Dig.  I  227.*  1 

6.  Evidence  (|  88*)  —  Notaries  —  Pbesump- 

TIONS. 

The  venue  of  the  caption  of  a  proof  of 
rlaim  against  a  decedent's  estate,  subscribed 
to  before  a  notary,  was  laid  in  the  state  where 
the  estate  being  administered  was  located,  and 
the  official  certificate  to  the  capacity  of  the  no- 
tary public  showed  that  the  notary  was  duly  au- 
thorized to  act  in  another  state.  Hclil.  that  it 
would  be  presumed  that  in  administering  that 
particular  oath  the  notary  was  acting  within 
bis  territorial  jurisdiction,   and  the   venue  as 


laid  in  the  caption  did  net  overcome  that  pre- 
sumption. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  {  105;   Dec.  Dig.  {  83.*] 

6.  ExEcirTOBS  AND  Aduinistbators  a  227*) 
—Actions— Proof  of  Claim— VEBincATioN. 

The  failure  of  one  filing  a  claim  against 
the  estate  of  decedent  which  was  verified  by 
oath  before  a  notary,  to  subscribe  the  oath  is 
not  fatal  to  the  verification. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  i§  811-818; 
Dec.  Dig.  I  227.*] 

7.  Executors  and  Administrators  (|  221*) 
— Actions — Work  and  Labor. 

Where  a  nephew  residing  with  liis  parents 
in  another  state,  at  the  request  of  his  uncles 
who  was  in  failing  health,  assumed  the  care  of 
the  uncle,  there  is  nothing  in  the  relationship 
from  which  the  law  presumes  the  services  to 
have  been  gratuitous. 

[Eld.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  ii  901-903^, 
1858-1876;    Dec.  Dig.  {  221.*] 

8   Appeal    and   Erbob   ({   1002*)— Review- 
Verdict— Conclusiveness. 

A  verdict  of  the  jury  based  upon  conflict- 
ing evidence  is  conclusive  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3935-3937;  Dec.  Dig,  8 
1002.*] 

9.  Appeal  and  Ebbob  (8  1033*)— Actions- 
Instructions. 

In  an  action  against  an  executor  for  serv- 
ices rendered  bis  testator,  an  instruction  au- 
thorizing a  judgment  in  favor  of  the  claimant 
in  case  he  was  requested  to  perform  the  serv- 
ices and  was  promised  compensation  was  not  as 
favorable  to  the  claimant  as  it  should  have 
been,  for  he  could  recover  upon  an  implied 
promise,  and  so  it  was  not  erroneous  as  to  the 
executor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  88  4052-4062;  Dec.  Dig.  8 
1033.*] 

10.  Appeal  and  Error   (8  216*)— Review— 
Imbtbuctionb. 

An  incomplete  instruction  cannot  be  made 
the  subject  of  a  complaint  on  appeal,  where  no 
modification  was  asked. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  8  216;*  Trial,  Cent  Dig.  88 
630-4541.] 

Appeal  from  District  Court,  Clear  Creeic 
County;  Flor  Ashbaugb,  Judge. 

Action  by  William  F.  Tucker  against  B.  M. 
Tucker,  as  executor  of  James  F.  Tucker,  de- 
ceased. From  a  Judgment  of  the  county 
court  disallowing  his  claim,  plaintiff  ap- 
pealed to  the  district  court,  and  from  a 
judgment  there  for  plaintiff  defendant  ap- 
peals.    Affirmed. 

S.  B.  Toney,  M.  Smith,  and  C.  R.  Broc*, 
for  appellant  Johu  J.  White,  for  appel- 
lee. 

KING,  J.  William  F.  Tucker  filed  In  the 
county  court  of  Clear  Creek  county  his 
claim  under  oatli  against  the  estate  of  James 
F.  Tucker,  deceased,  in  the  words  and  fig- 
ures following,  to  wit: 

"State  of  Colorado.  Clear  Creek  County—^ 
ss.:     In  the  County  Court,  Term,  A. 
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D.  190-.  William  F.  Tucker,  being  duly 
sworn,  on  oath  says  that  the  annexed  ac- 
count against  the  estate  of  James  F.  Tucker, 
deceased,  amounting  to  the  sum  of  twelve 
hundred  thirty  (?1230.00)  dollars  and  no 
cents,  is  Just,  after  allowing  all  Just  credits, 
and  is  now  due  and  unpaid.  Subscribed  and 
sworn  to  before  me  this  19th  day  of  De- 
cember, 1905.  Cora  M.  Hansel,  Notary  Pub- 
lic. [Notarial  Seal.]  My  commission  ex- 
pires Dec-ember  3,  1909.  To  services  as 
nurse  and  constant  attendant  from  March 
29th,  1902,  to  April  16th,  1904,  at  $50.00  per 
month,  $1,230.00. 

"Notary  Public  Certificate.  United  States 
of  America,  Indian  Territory,  Western  Dis- 
trict— ss. :  I,  R.  P.  Harrison,  clerk  of  the 
United  States  Court  for  the  Western  Dis- 
trict of  the  Indian  Territory,  hereby  certi- 
fy that  Cora  M.  Hansel  is  a  notary  public 
within  and  for  the  Western  District  of  the 
Indian  Territory;  that  he  was  appointed 
such  notary  public  by  the  court  for  said 
Western  District,  Indian  Territory,  for  the 
term  of  four  years  beglnnhig  December  4th, 
1905,  and  that  due  faith  and  credit  should 
be  given  to  all  his  acts  as  such  notary  pub- 
lic. In  witness  whereof  I  have  hereunto 
set  my  hand  and  the  seal  of  said  court  at 
Salpulpa,  Indian  Territory,  this  20th  day  of 
December,  A.  D.  1905.  R.  P.  Harrison, 
Clerk.  By  O.  M.  Irelon,  Deputy.  [U.  S. 
Court  Seal.]" 

Upon  the  day  set  for  hearing  claims 
against  the  estate,  the  claimant  being  rep- 
resented by  his  attorney  and  the  executor 
being  present  in  person  and  by  his  attorneys, 
the  claim  was  objected  to  by  the  executor 
and  disallowed  by  the  court  by  indorsing  the 
disallowance  on  the  back  of  the  claim,  and 
by  an  order  disallowing  the  same  and  tax- 
ing the  costs  to  the  claimant.  Whereupon 
an  appeal  to  the  district  court  was  prayed, 
allowed,  and  perfected,  and  the  files  relat- 
ing to  said  claim  were  filed  In  the  office  of 
the  clerk  of  the  district  court.  The  cause 
was  regularly  set  for  trial  after  a  general 
appearance  by  the  claimant  and  the  execu- 
tor. Upon  the  day  set  for  trial,  the  executor 
through  his  attorneys  moved  to  dismiss  the 
api)eal  from  the  county  court  to  the  district 
court,  for  the  alleged  reason  that  the  Judg- 
ment from  which  the  appeal  was  prosecuted 
was  one  of  nonsuit,  and  that  appellant  did 
not  within  10  days  after  the  rendition  of 
such  Judgment  of  nonsuit  make  application 
to  the  county  court  to  set  such  Judgment 
aside.  The  motion  was  denied,  and  thereup- 
on trial  was  had  to  a  Jury;  the  executor  and 
his  attorneys  participating  therein.  The 
Jury  returned  a  verdict  in  favor  of  the 
claimant  for  the  full  amount  of  his  claim, 
and.  Judgment  being  rendered  thereon,  the 
executor  prayed  and  was  allowed  an  appeal 
to  the  Supreme  Court. 

[1]  1.  The  denial  of  api)ellant's  motion  to 
dismiss  the  appeal  was  not  error.    The  Judg- 


ment of  the  county  court  from  which  the  ap- 
peal was  taken  to  the  district  court  is  not 
a  Judgment  of  nonsuit.  It  is  and  evidently 
was  intended  to  be  a  formal  Judgment  of 
disallowance,  and  had  the  same  force  and 
effect  as  a  Judgment  against  the  claimant 
that  a  Judgment  ot  allowance  of  the  claim 
under  the  same  circumstances  would  have 
had  as  against  the  executor.  Coming  v.  Ry- 
an, 3  Colo.  525,  531.  If  the  provisions  of  sec- 
tion 183,  Code  of  Civil  Procedure,  Revised 
Statutes  of  1908,  defining  a  Judgment  of  non- 
suit, are  accepted  for  that  puriK>se  in  this 
case,  it  clearly  appears  that  the  Judgment 
entered  does  not  come  within  any  of  the 
provisions  of  said  section. 

[2]  In  Lusk  V.  Kershow  et  al.,  17  Colo. 
481,  4S5,  30  Pac.  62,  It  was  held  that  section 
1536,  Revised  Statutes  1908  (Sec.  1085,  Mills- 
Ann.  Stats;  Session  Laws  of  1885,  p.  15S,  i 
1),  does  not  apply  to  appeals  from  Judgments 
in  probate  proceedings,  and,  unless  that  sec- 
tion has  been  made  to  apply  by  virtue  of  the 
provisions  of  section  7254,  Revised  Statutes 
of  1908,  a  motion  to  set  aside  the  Judgment 
of  the  probate  court  was  not  necessary  In 
this  case,  even  though  the  Judgment  was  a 
Judgment  by  default  or  of  nonsuit.  In  our 
opinion  It  was  not  the  Intention  of  the  Leg- 
islature to  change  the  practice  theretofore 
recognized  in  probate  matters  so  as  to  make 
a  motion  to  set  aside  a  Judgment  by  default 
or  of  nonsuit  within  10  days  after  the  ren- 
dition of  such  Judgment,  and  the  refusal  of 
such  motion,  a  condition  precedent  to  the 
right  of  taking  an  appeal  from  the  county 
court  to  the  district  court  In  probate  mat- 
ters. 

[3]  Under  the  Constitution  the  district 
court  had  original  Jurisdiction  of  the  sub- 
ject-matter. Vance's  Heirs  v.  Maroney  et 
al.,  3  Colo.  293,  295;  Darling  v.  McDonald, 
101  111.  370;  Bradwell  v.  Wilson,  Adminis- 
trator, 168  III.  346,  42  N.  B.  145.  Therefore 
appellant's  right  to  Insist  In  this  court  upon 
his  motion  to  dismiss  the  appeal  was  waived 
by  participating  in  the  trial  of  the  cause  on 
Its  merits  after  the  motion  was  denied. 
Fairbanks,  Morse  &  Co.  v.  Macleod,  8  Colo. 
App.  100,  45  Pac.  282;  Scboolfield  v.  Brun- 
ton  et  al.,  20  Colo.  139,  36  Pac.  1103;  Smith 
et  al.  v.  District  Court,  4  Colo.  238. 

[4]  2.  If  It  was  necessary  upon  the  trial 
In  the  district  court  to  comply  with  the  pro- 
visions of  section  7217,  Revised  Statutes  of 
1908,  which  requires  the  county  court  l>efore 
giving  judgment  against  an  executor,  admin- 
istrator, or  conservator  to  require  the  claim- 
ant to  make  oath  that  such  claim  is  Just 
and  unpaid,  that  requirement  was  satisfied 
by  the  claimant's  oath  on  file  In  the  court  as 
hereinbefore  set  forth. 

[EJ  Appellant  insists  that  the  verified  claim 
is  fatally  Insufflcient,  in  that  It  appears  up- 
on Its  face  that  It  was  sworn  to  In  Colorado 
by  a  notary  public  of  the  Indian  Territory. 
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The  venne  laid  In  the  caption  of  the  claim 
Is  that  of  the  court  In  which  the  estate  was 
being  administered.  The  official  certificate 
to  the  capacity  of  the  notary  public  shows 
tliat  the  notary  public  was  duly  authorized 
to  act  as  such  In  Indian  Territory,  and,  in 
the  absence  of  evidence  to  the  contrary,  the 
presumption  is  tliat  the  notary  acted  within 
her  territorial  jurisdiction.  Goodnow  v. 
Litchfield,  87  Iowa,  691,  26  N.  W.  882 ;  Teu- 
tonla  Loan  Co.  y.  Turrell,  19  Ind.  App.  469, 
49  N.  E.  852,  65  Am.  St.  Rep.  419 ;  Railway 
Co.  T.  Deane,  60  Ark.  524,  31  8.  W.  42.  The 
Tenue  of  the  court  as  given  upon  the  claim 
filed  Is  not  such  evidence  as  overcomes  the 
preeumptiou. 

[I]  Claimant's  failure  to  subscribe  the  oath 
la  not  fatal  to  Its  character  as  an  oath. 

[7]  3.  There  was  nothing  In  the  relation 
existing  between  claimant  and  his  uncle,  the 
deceased,  from  which  the  law  presumes  the 
services  of  the  nephew  to  have  been  gratui- 
tous. Claimant  was  a  student,  residing  with 
his  mother  In  Missouri.  The  uncle  resided 
in  Colorado,  and  never  was  a  member  of  the 
family  of  the  claimant  or  his  mother.  Upon 
request  of  bis  uncle,  claimant  went  from  his 
home  to  Denver,  Colo.,  and  took  his  uncle, 
then  In  falling  health,  back  to  his  home  in 
MIssonri,  where  the  deceased  remained  for 
two  years  and  untU  his  death,  and  during 
which  time  he  paid  the  mother  for  room  and 
l)oard,  and  promised  to  pay  claimant  for  his 
services,  which  consisted  of  care  and  nurs- 
ing. 

[t]  Appellant  claims  there  was  no  express 
promise  upon  the  part  of  the  uncle  to  pay 
his  nephew  for  the  services,  and  that  claim- 
ant expected  to  be  compensated  by  provi- 
sions made  In  his  uncle's  will,  and  that  he 
never  expected  to  be  paid  for  his  services  ex- 
cept by  such  gratuitous  provision  as  his  un- 
cle might  make.  That  view  has  some  sup- 
port, though  slight,  In  letters  written  by  the 
claimant  after  his  uncle's  death,  but  the 
question  was  submitted  to  a  Jury  upon  evi- 
dence sufficient  to  sustain  its  verdict,  either 
upon  the  theory  that,  the  services  having 
been  performed  at  the  request  of  the  uncle, 
his  promise  to  pay  is  implied  in  law,  or  that 
he  both  requested  the  services  and  agreed 
to  pay  therefor. 

[91  Appellant  excepts  to  instruction  Xo.  6, 
which  authorizes  a  Judgment  in  favor  of 
claimant  in  case  the  Jury  should  find  from 
the  evidence  that  the  services  were  perform- 
ed upon  request  made  by  the  uncle,  and  that 
he  promised  to  pay  the  claimant  therefor. 
This  Instruction  was  not  as  favorable  to 
claimant  as  he  was  entitled  to,  for.  In  the 
absence  of  an  express  promise  to  pay,  the 
claimant  was  entitled  to  recover  upon  an 
implied  promise. 

[It]  The  instruction  as  to  the  measure  of 
recovery  was  not  erroneous  In  so  far  as  it 
went,  although  it  was  Incomplete.    Xo  modi- 


fication was  asked  for.  The  Instructions  as 
a  whole  were  much  more  favorable  to  ap- 
pellant than  be  was  entitled  to  under  the 
facts  in  the  case,  and  the  verdict  was  mani- 
festly Just  and  equitable.  The  opinions  In 
Martin  v.  Wright's  Administrators,  13  Wend. 
(N.  Y.)  460,  28  Am.  Dec.  468,  and  Roberts  v. 
Swift  et  al.,  Executors,  1  Yeatee  (Pa.)  209, 
212,  1  Am.  Dec.  295,  are  ta  point,  and  con- 
clusive as  to  the  law  applicable  In  this  case. 
In  the  first  of  these  cases,  referring  to  the 
rule  asserted  by  appellant  in  this  case,  the 
court  said:  "The  rule,  I  apprehend,  was  nev- 
er Intended  to  apply  to  cases  where  it  was 
understood  by  both  parties  that  compensa- 
tion should  be  made;  but  merely  to  cases 
where  services  were  rendered  apparently 
gratuitously,  under  an  expectation  of  a  leg- 
acy." In  the  other  the  court  said:  "If  the 
jury  were  satisfied  from  the  whole  of  the 
evidence  that  the  services  were  done  at  the 
request  of  the  testator,  no  matter  what  the 
plalntin's  expectations  were,  the  action  may 
well  be  supported.  The  exception  to  the 
general  rule  is  well  marked  in  1  Espin.  87, 
88."  And  In  this  case  we  may  well  adopt 
the  language  of  the  court  in  Roberts  v.  Swift 
et  al.,  supra:  "It  was  a  case  of  great  hard- 
ship, and  in  such  a  case  very  slender  testi- 
mony would  satisfy  Ingenuous  minds." 
The  judgment  is  affirmed. 


BBIGGS  T.  PEOPLE. 

(Court  of  Appeals  of  Colorado.    Jan.  8,  1912.) 

1.  Evidence  (S  65*) — Presumption— K.nowl- 
EDOE  OF  Law. 

A  person  is  presumed  to  know  the  law. 
[Ed.  Note. — For  other  cases,  see   Evidence, 
Cent  Dig.  i  85;    Dec.  Dig.  $  65.*] 

2.  Quieting  Title  (8  15*)— Defenses  — Im- 
position Practiced  by  Defendant. 

A  purchaser  at  a  sale  of  public  lands  with 
knowledge  that  the  sale  had  not  been  ad- 
vertised as  prescribed  by  law,  cuuld  not  sue 
in  equity  to  confirm  bis  title  as  againHt  the 
state  dpiending  on  the  ground  that  plaintiff  had 
secured  the  land  through  imposition  practiced 
upon  it. 

[Ed.    Note.— For   other   cases,   see   Quieting 
Title.  Dec.  Dig.  f  15.*] 

3.  Public  Lands  (§  145*)— Sale  by  State- 
Constitutional  and  Statutory  Provi- 
sions-Title. 

Const,  art.  9.  §  9,  provides  that  the  State 
Land  Commissioners  shall  have  the  disposition 
of  the  state  lands  under  such  regulatiuus  as 
may  be  prescribed  by  law,  and  Mills'  .Ann.  St. 
§  3640  requires  that  all  sales  shall  be  adver- 
tised in  four  consecutive  issues  of  some  week- 
ly newspaper  of  the  county  in  which  such  land 
is  situated,  if  there  be  such  paper,  if  not,  then 
in  some  paper  published  in  an  adjoining  county, 
or  sucb  other  papers  as  the  board  may  direct. 
Held,  that  a  sale  of  public  lands  by  the  board 
without  having  advertised  the  sale  as  retiuired 
by  the  statute  was  ineffective  and  conveyed  no 
title  to  the  pnrchaser. 

[Ed.    Note.— For    other    cases,     see     Public 
Lands,  Dec.  Dig.  §  145.*] 
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4.  Pleading  (|  129*)— Awsweb— Admissions. 

A  defendant  bj;  failing  to  deny  the  alle- 
gations of  a  complaint  admits  all  the  sabstan- 
tial  averments  thereof. 

[E<d.  Note.— For  other  caaes,  see  Pleading, 
Cent  Dig.  (S§  270-275;   Dec.  Dig.  i  129.*] 

5.  QuiBTiNO  Title  (|  51»)—AN8web— Belief 
TO  Defendant— Allowance  fob  Iufbove- 

UENTS. 

In  an  action  to  quiet  title  defendant  show- 
ed that  he  had  paid  out  certain  money  on  ac- 
count of  the  purchase  price  and  an  additional 
sum  for  expenses,  fees,  etc.,  and  that  in  addi- 
tion he  had  expended  $1,500  in  permanent  im- 
provements upon  the  land,  and  that  by  reason 
thereof  plaintiff  could  not  maintain  the  suit  be- 
cause no  tender  was  made,  but  asked  no  judg- 
ment for  moneys  advanced  or  expended  in  im- 
provements, and  plaintiff  by  replication  ten- 
dered a  sum  in  payment  of  expenses,  fees,  etc., 
exclusive  of  the  improvements.  Held,  that  de- 
fendant could  not  recover  against  the  pkintiff 
for  the  value  of  his  permanent  improvements. 
[Ed.  Note. — For  other  oases,  see  Quieting 
Title,  Cent.  Dig.  {  101;    Dee.  Dig.  §  51.*J 

Appeal  from  District  Court,  Yuiua  County ; 
II.  P.  Burke,  Judge. 

Action  to  quiet  title  by  the  People  of  the 
State  of  Colorado  ugaiuHt  M.  C.  Brlggs. 
Judgment  for  pluiutUt,  and  defendant  ap- 
peals.   Affirmed. 

Allen  &  Webster,  for  appellant  WiUiam 
11.  Dickson,  Atty.  Gen.,  for  the  People. 

HUKLBUT,  J.  March  7,  1907,  plaintiff 
below  (appellee)  brought  suit  against  defend- 
ant below  (appellant)  to  quiet  title  to  land 
In  Yuma  county,  Colo.  The  amended  com- 
plaint was  tiled  on  that  date,  and  it  Is  there- 
in alleged  that,  on  August  15,  1905,  the  State 
Board  of  I^and  Conmilssloners  of  Colorado 
sold  the  land  to  the  defendant  at  public  sale, 
but  that  the  sale  was  void,  for  the  reason 
that  no  sufficient  advertisement  of  the  notice 
of  sale  bad  been  made  as  required  by  law, 
closing  with  a  prayer  that  the  sale  be  set 
aside  and  held  for  naught;  that  the  certifi- 
cate of  purchase  issued  to  defendant  be  can- 
celed ;  that  defendant  be  enjoined  from 
claiming  any  right  or  title  to  said  land  by 
virtue  of  said  sale;  and  for  general  relief. 
The  answer  filed  by  defendant  does  not  deny 
any  of  the  allegations  of  the  complaint. 

The  complaint  states  a  cause  of  action  In 
this,  to  wit,  that  defendant  purchased  the 
land  In  controversy  at  a  public  sale  held  by 
the  State  Board  of  I^and  Commissioners ; 
that  the  sale  was  void  and  the  certificate  of 
purchase  issued  to  defendant  was  also  void, 
for  the  reason  that  no  advertisement  of  the 
notice  of  ^ale  was  ever  made  as  required  by 
law ;  that  said  notice  of  sale  was  not  printed 
and  published  in  four  consecutive  issues  of 
the  entire  and  regular  weekly  issue  of  the 
newspai>er  publishing  the  same,  as  required 
by  law:  that  the  notice  of  said  sale  was 
omitted  from  numerous  copies  of  said  weekly 
new8pni)er  during  the  four  weeks  of  publica- 
tion thereof;  that  said  notice  api>eared  in 
only  a  few  Issues  of  the  said  newspai)er  dur- 


ing the  period  of  time  it  was  required  to  be 
published;  that  the  notice  was  not  adver- 
tised in  four  consecutive  issues  of  any  week- 
ly newspaper  of  tbe  counts  where  the  land 
is  situated,  prior  to  tbe  sale,  though  one  or 
more  such  weekly  new8pai)ers  were  published 
therein  for  more  than  six  mouths  prior  to 
said  sale ;  that,  as  to  all  the  defects  and  in- 
firmities in  the  publication  and  advertise- 
ment of  the  notice  of  sale  above  set  forth, 
plaintiff  had  no  notice  thereof,  at  the  time 
of  said  sale;  that  defendant  had  notice,  at 
the  time  he  purchased  the  land  at  said  sale, 
of  the  insufficient  advertisement  and  publi- 
cation of  the  notice  of  sale,  and  of  all  the 
other  inflruiities  concerning  such  advertised 
notice,  as  alleged  in  the  complaint 

Defendant,  in  his  answer,  made  no  denial 
whatever  of  the  damaging  statements  charg- 
ed against  him  In  the  complaint,  to  the  ef- 
fect that  at  the  time  of  said  sale  be  knew 
the  law  liad  not  been  complied  with  respect- 
ing the  advertisement  of  the  notice  thereof; 
and  had  knowledge  of  the  fatal  omissions 
and  defects  attending  the  publication  of  the 
same. 

The  statute  in  force  at  the  time  of  sale 
viz..  section  3640,  Mills'  Annotated  Statutes, 
plainly  required  the  advertisement  of  the  no- 
tice of  sale  to  be  made  In  a  certain  manner 
and  at  a  certain  time  and  place,  viz.,  "All 
sales  under  this  act  shall  be  advertised  in 
four  conse<!ntive  issues  of  some  weekly  news- 
paper of  tbe  county  in  which  such  land  is 
situated,  if  there  be  such  pai)er,  if  not,  then 
in  some  other  paper  published  in  an  adjoin- 
ing county,  and  in  such  other  papers  as  the 
board  may  direct" 

[1,2]  The  defendant  is  presumed  to  have 
known  the  law,  and,  having  appeared  at  said 
sale  with  full  knowledge  of  all  the  infirmi- 
ties concerning  tbe  advertisement  thereof 
and  bid  the  property  in  for  himself,  was  in 
no  position  to  invoke  the  aid  of  a  court  of 
equity  to  confirm  him  In  his  title  when  such 
title  was  assailed  by  the  vendor  in  a  suit  di- 
rectly charging  him  with  having  secured  the 
same  through  imposition  practiced  upon  his 
vendor. 

[3]  The  State  Board  of  l4ind  Commission- 
ers is  a  board  created  by  article  9,  i  9  of  tbe 
state  Constitution.  A  part  of  this  section 
reads  as  follows,  viz.,  that  the  board  "shall 
have  the  direction,  control  and  disiiosition  of 
the  public  lands  of  the  state,  under  such  reg- 
ulations as  may  be  prescribed  by  law." 
Whatever  power  the  board  possesses  to  sell 
state  lands  or  any  part  thereof  is  derived 
from  the  Constitution,  and  the  manner  or 
method  to  Ite  pursued  by  it  In  selling  or  con- 
veying the  same  is  to  be  in  accordance  with 
some  legislative  act  prescriliing  or  regulating 
the  steps  to  be  taken.  Hence,  when  the 
l>oard  attempts  to  dispose  of  the  state  lands 
under  its  lawful  powers,  a  failure  on  its  part 
to    substantially    comply    with    tbe    re<iulre- 
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ments  of  the  leglslatlye  act  concerning  such 
disposition  leaves  the  title  unaffected,  and 
conveys  no  title  in  the  land  to  the  purchaser. 
Under  such  circumstances  the  acts  of  the 
board.  In  executing  or  dellTerlng  any  deed 
or  other  muniment  of  title  to  the  land,  are 
ultra  vires.  The  Legislature  has  enacted  a 
statute  prescribing  the  method  and  proceed- 
ings to  be  pursued  by  the  board  In  the  sale 
and  disposition  of  state  lands,  one  of  the  re- 
quirements being  that  the  board  shall,  in  a 
manner  prescribed,  publish  notice  of  any 
contemplated  sale.  Section  3640,  Mills'  An- 
notated Statutes,  ante. 

In  the  case  of  Muluix  v.  Life  Insurance 
Company,  23  Colo.  71,  46  Pac.  123,  33  L.  R. 
A.  827.  the  court  had  under  considemtion  a 
claim  against  the  state  for  supplies  fur- 
nished by  a  stationery  firm.  A  warrant  was 
drawn  for  the  amount  claimed  to  be  due, 
bat  the  treasurer  refused-  payment  on  the 
ground  that,  as  to  a  portion  of  the  items 
included  In  the  account,  bids  were  not  ad- 
vertised for  as  provided  by  law.  Section  29 
of  article  5  of  the  Constitution  provlde6 
that:  "All  stationery,  printing,  paper  and 
fuel  used  in  the  legislative  and  other  depart- 
ments of  government  shall  be  furnished 
*  *  *  and  the  repairing  and  furnishing 
of  halls  and  rooms  *  *  *  shall  be  per- 
formed under  contract  to  be  given  to  the 
lowest  responsible  bidder  below  such  maxi- 
mum price  and  under  such  regulations  as 
may  be  prescribed  by  law."  In  carrying  out 
this  provision,  the  Legislature  in  1870  pass- 
ed an  act  (Laws  1879,  p.  61)  making  the  Sec- 
retary of  State  the  purchasing  agent  for  the 
three  departments  of  state,  and  he  is  direct- 
ed to  advertise  four  weeks  for  bids  on  the 
articles  to  be  so  furnished.  The  Secretary 
of  State  purchased  from  the  stationery  com- 
pany a  large  number  of  articles  which  were 
not  advertised  for  in  the  notice  for  bids,  but 
no  fraud  is  charged  against  him  In  so  do- 
ing. The  court  held  there  was  no  liability 
on  tbe  part  of  the  state,  and  dismissed  the 
action,  for  the  reason  that  a  number  of  ar- 
ticles included  in  the  account  were  not  in- 
cluded In  the  advertised  notice  for  bids. 
The  court,  after  adverting  to  the  power  of 
the  Secretary  of  State  to  reject  bids  in  the 
exercise  of  his  discretion,  used  this  lan- 
guage: "Tbe  duty,  to  secure  these  things, 
might,  by  implication,  give  authority  to  buy 
In  any  reasonable  way,  were  it  not  that  this 
power  is  otherwise  limited  by  the  Constitu- 
tion and  the  statute,  and  this  method  being 
the  essential  thing  to  protect  tbe  state,  must 
l»e  held  to  be  exclusive  and  mandatory." 
Again,  "Every  person  who  seeks  to  obtain 
from  bis  dealings  with  the  oftlcer  the  obliga- 
tion of  the  public,  must,  at  his  peril,  ascer- 
tain that  the  proposed  act  is  within  the 
scope  of  the  authority  which  the  law  has 
conferred  upon  the  officer,"  citing  with  aj)- 
proval  the  case  of  Dement  et  al.  v.  Rokker, 
126  III.  174,  19  N.  £.  33,  quoting  excerpts  at 
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some  length  from  that  opinion,  and.  In  dis- 
cussing said  decision,  the  court  says,  "The 
court  holds  that.  Inasmuch  as  the  only  pow- 
er of  these  commissioners  to  contract  was 
that  derived  from  the  statute,  contracts 
made  in  violation  of  Its  provisions  were  void, 
although  the  statute  Itself  did  not  expressly 
so  declare.  The  same  principle  applies  here. 
The  Secretary  of  State  has  uo  inherent  pow- 
er to  make  contracts  or  buy  goods  that  binds 
the  state.  The  only  power  to  contract  which 
he  has  is  derived  from  the  statute,  and  it  is 
incumbent  upon  one  seeking  to  bind  a  state 
through  contract  with  him  to  see  to  it  that 
the  method  of  contracting  prescribed  by  the 
statute  is  observed."  So  it  may  be  said  In 
the  case  at  bar  that  the  State  Board  of 
Land  Commissioners  had  no  inherent  power 
to  sell  or  dispose  of  lands  belonging  to  tbe 
state.  The  only  power  to  sell  or  dispose  of 
such  lands  is  derived  from  tbe  Constitution 
and  tbe  statutes.  The  Legislature,  in  this 
ease  having  prescribed,  as  a  condition  prece- 
dent to  tbe  sale  of  state  lands,  tbat  such 
board  should  first  advertise  the  notice  of 
sate,  it  was  incumbent  upon  the  appellant, 
prior  to  tbe  time  he  purchased  the  land,  to 
have  ascertained  whether  or  not  such  adver- 
tisement had  been  made  in  conformity  with 
the  statute,  as  well  as  to  Inform  himself  as 
to  whether  or  not  the  other  reqiiirements 
and  duties  enjoined  upon  the  board  by  law 
had  been  observed.  The  pleadings  herein 
seem  to  indicate  that  the  defendant  has  no 
interest  in  the  case,  except  to  recover  the 
money  he  has  already  paid  to  the  plaintiff, 
pins  the  $1,500  which  he  claims  is  the  value 
of  the  permanent  improvements  put  upon 
the  land  since  bis  purchase  of  the  same.  He 
makes  no  effort  to  defend  or  protect  bis  ti- 
tle to  the  land. 

[4]  By  falling  to  deny  the  allegations  of 
the  complaint,  he  admits  all  tbe  substantial 
averments  thereof.  Teller  v.  Hartmen,  16 
Colo.  447,  27  I'ac.  047;  Norton  v.  Young,  6 
Colo.  App.  187,  40  Pac.  156;  Wilson  v.  Haw- 
thorne,  14  Colo.  530,  24  Pac.  348,  20  Am. 
St.  Rep.  290;  Putnam  v.  Lyons,  3  Colo.  App, 
144,  32  Pac.  492. 

Only  at  the  trial,  as  shown  by  the  record, 
do  we  find  the  defendant  making  any  effort 
to  avoid  the  suspicion  oast  upon  him  by  the 
allegations  in  the  complaint.  At  the  trial 
he  was  Interrogated  as  to  whether  or  not, 
at  the  time  of  his  purchase,  he  had  any 
knowledge  or  information  as  to  the  defec- 
tive and  insufficient  advertisement  of  the  no- 
tk*e  of  sjile,  to  which  interrogatory  plain- 
tiff promptly  objected,  and  the  court  prop- 
erly sustained  the  objection,  on  the  ground 
that  no  Issue  had  been  raised  by  defendant 
upon  that  Imiwrtant  subject. 

[S]  Adverting  again  to  defendant's  an- 
swer, we  observe  that  no  Judgment  is  asked 
for  by  defendant  for  moneys  advanced  on 
the  purchase  i)rice  and  expended  on  im- 
provements.   The  answer  simply  states  tbat 
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defenduit  bas  paid  out  certain  moneys  on 
account  of  the  purchase  price  and  an  addi- 
tional sum  on  account  of  expenses  for  fees, 
etc.,  and  In  addition  thereto  has  expended 
$1,500  In  permanent  Improvements  upon  the 
land  since  be  bought  the  same;  that  by  rea- 
son thereof  plaintiff  cannot  maintain  this 
suit,  because  no  tender  was  made  to  defend- 
ant of  the  moneys  paid  out  and  expended  as 
aforesaid,  prior  to  bringing  suit.  As  to  the 
money  paid  by  defendant  on  the  purchase 
price,  and  for  other  items  of  expense,  in  the 
way  of  fees,  advertising,  etc.,  plaintlEF,  in 
the  replication  tenders  to  defendant  the  sum 
of  $420  in  payment  of  those  Items  and  au- 
thorizes the  court  to  enter  a  Judgment 
against  plaintiff  for  the  same  In  case  plain- 
tiff recovers  In  the  suit;  but  denies  any 
liability  on  the  part  of  plaintiff  to  pay 
defendant  for  improvements  made  on  the 
land  since  its  purchase.  Defendant  has 
not  called  our  attention  to  any  authority 
or  to  any  statute  of  this  state  tending  to 
support  his  claim  for  right  of  recovery 
against  the  state  for  the  value  of  such  Im- 
provements, under  conditions  shown  by  the 
record  to  exist  here,  and  we  know  of  none. 

As  we  read  the  record,  we  fail  to  see  that 
the  defendant's  rights  have  been  In  any 
manner  invaded  by  the  rulings  and  proceed- 
ings of  the  court  below.  The  Judgment  will 
be  aflSrmed. 

Judgment  affirmed. 


BROWN  V.  PEOPLE. 
(Court  of  Appeals  of  Colorado.     Jan.  8,  1912.) 

Appeal  from  District  Court,  Xuma  County; 
H.  P.  Burke,  Judge. 

Action  by  the  People  of  the  State  of  Colo- 
rado, agaiDBt  L.  D.  Brown.  Judgment  for 
plaintilf,  and  defendant  appeals.     Affirmed. 

Allen  &  Webster,  for  appellant.  William  H. 
Dickson,  Atty.   Gen.,   for   the   People. 

HTJRLBUT,  J.  This  case  is  substantially 
identical,  as  to  the  law  and  facts,  with  the 
case  of  M.  C.  Briges,  Appellant,  v.  People  of 
the  State  of  Colorado,  121  Pac.  127,  Appellee, 
decided  at  this  term.  The  record  shows  that 
the  two  cases  were  consolidated  by  agreement, 
and  one  brief  and  argument  made  and  filed  for 
both  cases.     The  judgment  will  be  affirmed. 

Affirmed. 


FOSTER  V.  CLARK  et  aL 
(Court  of  Appeals  of  Colorado.    Jan.  8,  1912.) 

1.  Taxation  (S  761*)^Ptjbchase  by  Countt 
— ^Tax  Deeds — invalidity. 

A  tax  deed  which  shows  on  its  face  that 
the  sale  was  made  to  the  county  on  the  first 
day  of  the  tax  sale  is  void. 

[E<d.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  i  t01.»l 

2.  Taxation  (|  761*)— Pobohase  by  Cotmir 
— Assignment  or  CEBTiiriCATE. 

A  tax  deed,  based  on  a  certificate  of  pur- 
chase issued   to  a  county  and  assigned  by  it. 


wliich  does  not  show  by  what  officer  or  by  what 
authority  the  certificate  was  assigned,  is  void  on 
its  face. 

[EM.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  n  1510-151S ;   Dec.  Dig.  {  7«1.*] 

8.  Taxatior  (I  761*)— Tax  Deeds— Invalid- 

ITT. 

A  tax  deed,  embracing  two  noncontiguous 
quarter  sectioDS,  lying  two  miles  apart,  which 
■hows  that  the  land  was  offered  for  sale,  and 
■old  en  masse  for  a  gross  sum,  is  void. 

[Ed.  Nota. — For  other  cases,  see  Taxation, 
Cent.  Dig.  S{  1510-1513;    Dec.  Dig.  i  761  .♦] 

4.  TAXAraon  (§  7«1*)— Tax  Deeds— Invalid- 
ity. 

A  tax  deed  is  void  on  its  face,  where  the 
date  of  the  sale  is  indefinite,  and  where  tbe 
property  was  not  reofFered  for  sale,  as  provid- 
ed by  statute,  and  where  it  appears  that  tlie 
treasurer  was  satisfied  th.<>t  no  sale  of  the 
property  could  be  made  to  private  persons; 
the  sale  having  been  made  to  the  county. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  i  761.*] 

6.  Taxation    (§  803*)- Tax  Deeds— Limita- 
tions. 

A  tax  deed  void  on  its  face  is  not  entitled 
to  tbe  benefit  of  the  statute  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  S  803.*] 

6.  Quieting  Title  (J  47*)— Tube  op  Plain- 
TiFr— Nonsuit. 

Where  plaintiff,  in  a  suit  to  quiet  title, 
fails  to  prove  title  in  himself,  a  nonsuit  is 
properly  granted. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
de, Dec.  Dig.  i  47.*] 

7.  Taxation   (§  804*)— Quiehno  Tax  Titm 
— Limitations. 

A  plaintiff,  in  a  suit  to  quiet  title,  who 
claims  under  a  tax  deed  void  on  its  face,  may 
not  plead  limitations  against  a  trust  deed  on 
which  defendant  predicates  title. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  §  804.*] 

8.  Taxation  (|  697*)— Tax  Sales— Redemp- 
tion. 

One  claiming  title  under  a  trust  deed  ir- 
regularly foreclosed  may  redeem  the  premises 
from  a  void  tax  sale,  to  protect  bis  security. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S§  1394-1400;   Dec  Dig.  §  697.*] 

Appeal  from  District  Court,  Kiowa  Coun- 
ty ;   J.  E.  Rizer,  Judge. 

Action  by  Ceorge  S.  Foster  against  A.  N. 
Clark  and  another.  From  a  Judgment  of  non- 
suit, plaintiff  appeals.    Affirmed. 

Crane  &  Patrick,  for  appellant.  W.  F. 
Zumbrunn  and  John  F.  Mall,  for  appellees. 

CUNNINGHAM,  J.  Appellant,  as  plaintiff 
below,  brought  his  action  to  quiet  title  to  a 
large  quantity  of  land,  comprising  many 
tracts,  situate  in  Kiowa  county.  From  a 
Judgment  of  nonsuit  in  favor  of  appellees, 
defendants  below,  A.  N.  Clark  and  C.  S. 
Morey,  who  had,  on  their  motion,  been  Joined 
as  defendants  with  a  large  number  of  orig- 
inal defendants,  all  of  whom  suffered  Judg- 
ment by  default  to  go  against  them,  appel- 
lant brings  this  cause  here  for  review. 

Appellant's  claim  of  title  to  all  the  land  In 
question  was  based  on  four  tax  deeds,  which 
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were  Identified  as  Exhibits  A,  B,  C,  and  D, 
rosiiet-tlvely,  and  offered  In  evidence.  TUe 
trial  court,  upon  objections  made  by  appel- 
lees, excluded  all  of  the  aforesaid  exhibits. 
Each  and  all  of  the  tax  deeds  were  void  on 
their  face  for  one  reason  or  another,  which 
reasons  we  will  now  proceed  to  point  out: 

il.  2]  Exhibit  A  is  void  on  its  face  for  at 
least  two  reasons:  (1)  The  sale  of  the  land 
wa.s  made  to  the  county  on  the  first  day  of 
the  tax  sale.  (2)  The  deed  purports  to  be 
liu.-*ed  u|)on  a  certificate  of  purchase  original- 
ly issued  to  the  county  and  thereafter  assign- 
ed by  it;  l>ut  it  nowhere  appears  on  the  face 
of  the  deed  by  what  oflBcer  or  by  what  au- 
thority said  certificate  was  assigned.  Charl- 
ton V.  Toomey,  7  Colo.  App.  304-305,  43  Pac. 
454. 

13]  Exhibit  B  Is  void  on  its  face,  because 
the  land  therein  described  was  offered  for 
sale  and  sold  en  niasse  for  a  gross  sum,  not- 
withstanding the  two  tracts  were  noncon- 
tifnious  quarter  sections,  lying  two  miles 
apart. 

Exhibit  C  is  void  on  its  face,  because  sold 
to  the  county  on  the  first  day  of  the  tax  sale, 
and  (probably)  because  the  assignment  of  the 
c«rtifipate  of  purchase  was  irregular  in  two 
particulars:  (a)  The  assignment  does  not 
show  by  what  officer  it  was  executed;  and 
(1>>  it  is  not  stated  in  the  deed  that  the  as- 
si};nee  paid  all  the  accrued  tuxes,  costs,  pen- 
alties, etc.,  but  only  recites  that  be  bad  paid 
suhse<]uent  taxes,  giving  the  amount  of  the 
sulise<iuent  taxes  so  paid. 

[4J  Exhibit  D  is  void  on  its  face:  (1)  Be- 
cause the  day  and  date  of  the  tax  sale  is 
Indefinite,  and  the  property  was  not  reoffered 
for  sale  as  provided  by  statute,  nor  does  It 
aiipear  that  the  treasurer  was  satisfied  that 
uo  sale  of  the  property  could  be  made  to 
private  persons;  the  sale  having  been  made 
to  the  county.  (2)  The  certificate  of  pur- 
cliase  was  a-ssigued  by  the  county  more  than 
three  years  after  the  date  of  the  tax  sale. 
See  Empire  Ranch  &  Cattle  Company  v. 
Cnldron,  supra.  EUtcb  and  all  of  the  afore- 
said imperfections  to  which  we  liave  called 
attention  are  apparent  on  the  face  of  the 
deeds  themselves. 

(S>  I]  The  tax  deeds  relied  on  by  appellant 
Iteing  void  on  their  face,  the  statute  of  lim- 
itations pleaded  by  appellant  and  urged  here 
<-an  avail  him  nothing;  api)ellant  having 
failed  to  prove  title  In  himself,  the  trial 
court  properly  granted  appellees'  motion  for 
nonsuit.  Clark  et  al.  v.  Huff,  49  Colo.  197- 
2f»0  et   seq.,  112  Pac.  542. 

[7]  The  title  of  appellees  was  predicated, 
in  imrt,  upon  certain  trust  deeds  and  notes 
!<ecured  thereby,  which  notes  had  been  for 
more  than  six  years  pa.st  due.  Appellant  con- 
tends that,  since  he  pleaded  the  statute  of 
liiuitations  against  said  trust  deeds  and 
notes,  they  should  have  been  excluded.  This 
contention  has  been  overthrown  in  the  cn.sex 
of  Holmquist  v.  Gilbert,  41  Colo.  ll.S,  92 
Vac.  232.  14  U  R.  A.  (X.  S.)  470:    Foote  v. 


Bnrr.  41  Colo.  192,  92  Pac.  2S&,  13  L.  R.  A. 
(X.  S.)  120.  See,  also,  Ordway  v.  Cowles, 
45  Kan.  493-499,  25  Pac.  802. 

Appellant  cites  and  quotes  from  the  Foote 
Case  in  support  of  the  contention  he  here 
makes;  but  he  evidently  has  misconceived 
what  was  decided  in  that  case.  He  seems  to 
think  that,  because  the  court  in  the  Fooite 
opinion,  in  a  purely  incidental  matter,  stated 
that  the  plaintiff  in  that  case  might  proper- 
ly plead  the  statutes,  therefore  he  might 
8uvccs»fuUy  plead  it.  The  decision  In  that 
case,  as  we  read  it,  establishes  quite  the  con- 
trary. But  there  Is  yet  another  and  suf- 
ficient reason  why  the  plaintiff  may  not  com- 
plain of  the  trial  court's  action  in  admitting 
the  notes  and  trust  deeds  in  support  of  the 
claim  of  title  of  appellees.  Appellant's  claim 
of  title,  as  we  have  seen,  was  based  upon  tax 
deeds,  which,  had  they  lieen  valid,  would 
have  vested  in  him  a  title  paramount  and 
adverse  to  the  title  claimed  by  appellees  and 
their  privies.  Hence  the  validity  or  invalid- 
ity of  the  trust  deeds  would  have  been  a 
matter  of  no  importance  to  appellant,  had 
his  tax  deeds  been  valid.  In  other  words, 
one  holding  an  invalid  tax  deed  may  not 
plead  the  statute  of  limitations  against  an 
outstanding  trust  deed  or  mortgage,  and  one 
holding  a  valid  tax  deed  need  not  do  so.  £!m- 
pire  R.  &  C.  Co.  v.  Bender,  49  Colo.  522,  113 
Pac.  494. 

Mr.  Justice  Gunter,  In  the  case  of  Tinsley 
V.  Atlantic  Mines  Company,  20  Colo.  App.  61, 
77  Pac.  12,  marshals  and  analyzes  the  au- 
thorities bearing  on  the  relation  between  the 
holders  of  tax  deeds  and  mortgages  with 
such  thoroughness  and  clearness  as  to  make 
a  further  discussion  of  the  question  by  the 
bench  in  this  state  unnecessary  to  the  profes- 
sion. 

[I]  It  is  further  contended  on  behalf  of 
appellant  that  certain  of  the  trust  deeds  held 
at  one  time  by  appellees  had  been  Irregularly 
foreclosed,  and  that  the  trustees'  deeds  re- 
sulting from  those  sales  were  void.  If  it  be 
granted  that  these  foreclosure  proceedings 
were  void  for  irregularity,  appellees  herein, 
not  having  title,  still  had  their  lien  on  the 
land,  which  unquestionably  gave  them  the 
right,  under  the  trust  deeds  and  under  the 
law,  to  redeem  these  lands  from  void  tax 
sales,  for  the  purpose  pf  protecting  their  se- 
curit.v.  In  the  case  of  Venner  v.  Denver 
Union  Water  Co.,  15  Colo.  App.  497-607,  63 
Pac.  1061,  1065,  it  is  said:  "In  this  behalf, 
it  is  urged  that,  if  the  sales  in  pursuance  of 
the  foreclosure  proceedings  fail  to  pass  title 
to  the  purchaser,  yet  they  operatctl  as  an 
equitable  assignment  of  the  mortgages,  and 
subrogated  the  purchasers  to  all  the  rights 
of  the  mortgagees.  The  principle  invoked  is 
established  beyond  controversy." 

Moreover,  what  we  have  said  In  the  last 
preceding  paragraph  concerning  the  claim  of 
appellant  to  the  right  to  plead  the  statute  of 
limitations  applies  with  equal  force,  and  dis- 
poses of  his  contention  that  he  may  rely  on 
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the  irregularity  In  fbe  foreclosure  of  the 
trust  deeds. 

Perceiving  no  prejudicial  error  in  the  rec- 
ord, the  Judgment  of  the  trial  court  will  be 
affirmed. 

Affirmed. 

WALLING,  J.,  not  participating. 


MUTUAL  LIFE  INS.  CO.  OF  NEW  TORE  v. 

RBID. 
(Court  of  Appeals  of  Colorado.    Jan.  8,  1912.) 

1.  Insurance    ({  665*)— Actions— Evidenck 
—Sufficiency. 

In  an  action  apon  a  life  insurance  policy, 
evidence  held  to  show  that  the  policy  was  de- 
livered apd  accepted  by  the  insured,  who  paid 
the  first  annual  premium  by  givtog  a  note  to 
the  soliciting  agent,  who  guaranteed  its  pay- 
ment, and  that  the  insured  redelivered  the  pol- 
icy to  the  soliciting  agent  as  a  pledge. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  f  665.*] 

2.  Bii,LS  AND  Notes   ({  246*)— Indobseiixnt 

—INABILITY  OP  IndOBBEB. 

Where  the  soliciting  agent  of  an  insurance 
company,  in  accordance  with  the  nsual  prac- 
tice, took  a  note  in  i>ayment  of  the  first  pre- 
mium, and  indorsed  it  over  to  the  company, 
and  delivered  the  policy  to  the  insured,  the 
agent,  as  a  matter  of  law,  guaranteed  payment 
or  the  note  to  the  company. 

[Bd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  i  246.*] 

8.  iNstJBANCE  (§  136*)— AoEirrs— AuTHOErrr. 
Where  insurer  accepted  a  premium  note 
for  a  life  policy,  indorsed  by  the  soliciting 
agent,  and  delivered  the  policy  to  him,  the 
agent  was  authorized  to  deliver  the  policy  to 
the  insured. 

[Bd.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  {  136.*] 

4.  Insubance   (I  136*)— Life  Inscbancb- 

Deuveby  of  Policy. 

Where  an  insurance  company  accepted  a 
note  in  payment  of  the  first  premium  and  is- 
sued a  policy,  mailing  it  in  due  course  from 
the  home  office,  the  policy  was  delivered  when 
mailed  from  the  home  office. 

[Ed.  Note.- For  other  cases,  see  Insurance, 
Dec.  Dig.  I  136.*] 

6.  Insubance    (g   634*)— Actions— Pleading 

—Waiver. 

In  an  action  upon  an  insurance  policy, 
waiver  of  payment  of  premiums  most  be  plead- 
ed to  be  relied  upon. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  §  634.*] 

6.  Insubance  (8  634*)—Action8— Pleading. 
In  an  action  upon  an  insurance  policy, 
where  the  complaint  alleged  that  plaintiff  was 
informed  that  insured  executed  and  delivered 
his  promissory  note  for  (lie  full  annual  premi- 
um on  the  policy,  and  the  replication  also  al- 
leged that  the  insured's  obligation  to  pay  the 
premium  was  discharged  by  his  execution  of 
the  note,  the  company's  waiver  of  insistence 
upon  payment  in  cash  was  sufficiently  pleaded. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  {  634.*] 

Appeal  from  District  Court,  Pueblo  Coun- 
ty; C.  S.  Essex,  .Tudge. 

Action  by  Belle  R.  Keid,  administratrix  of 
the  estate   of  Wayne   R.   Jacobs,   deceased, 


against  the  Mutual  Life  Insurance  Company 
of  New  York.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.     AfBrmed. 

Macbeth  &  May  and  John  F.  Trueedell, 
for  appellant.    John  A.  Martin,  for  appellee. 

CUNNINGHAM,  J.  Appellee  recovered 
Judgment  in  the  district  court  of  Pueblo 
county  on  a  life  insurance  policy  issued  by 
appellant  to  appellee's  decedent,  Wayne  R. 
Jacobs.  The  case  was  tried  to  the  court 
without  a  Jury.  Aside  from  the  formal  tes- 
timony of  the  administratrix,  given  for  the 
purpose  of  establishing  her  right  to  main- 
tain the  action,  the  whole  case  was  submit- 
ted on  depositions.  Plaintiff  rested  her  case 
upon  the  deposition  of  Mr.  Homer  A.  Buck- 
ley, who  was,  at  the  time  the  application 
of  the  said  Jacobs  was  taken,  a  soliciting 
agent  for  appellant.  The  whole  transaction, 
BO  far  as  Jacobs  was  concerned,  was  had 
between  the  said  Buckley  and  the  said  Ja- 
cobs; the  latter  never  meeting  any  of  the 
other  representatives  of  the  company.  The 
defendant  company  rested  its  defense  upon 
the  depositions  of  Darby  A.  Day  and  B.  R. 
Ferguson,  its  general  agent  and  cashier,  re- 
spectively, for  the  then  territory  of  New 
Mexico.  From  the  depositions,  we  gather 
the  following  facts: 

Buckley  approached  Jacobs  for  the  pur- 
pose of  inducing  the  latter  to  take  out  a 
policy  with  the  defendant  company.  An  ap- 
plication was  written  up  and  signed  by 
Jacobs  on  July  24,  1903,  and  on  the  same 
date  he  gave  his  promissory  note,  payable 
to  the  said  Buckley,  In  payment  of  a  full 
year's  premium.  The  application  was  for- 
warded to  the  head  office  of  the  company  in 
New  York  City,  where  the  same  was  ac- 
cepted, and  a  policy  issued  and  returned, 
reaching  the  New  Mexico  office  on  August 
6th,  where  it  was  turned  over  to  Buckley 
on  August  lltb.  On  September  9tb,  Buck- 
ley took  the  policy  to  Jacobs,  who  was  lo- 
cated at  a  small  town  some  distance  from 
Albuquerque.  Buckley  testified  that  be  de- 
livered the  policy  to  Jacobs,  and  that  Jacobs 
approved  it  and  signed  a  receipt  for  the 
same,  and  gave  a  written  proxy  to  the  com- 
pany on  the  company's  form.  Buckley  turn- 
ed over  the  note,  indorsed  by  himself  and 
the  proxy,  to  the  Albuquerque  office.  Jacol>8, 
after  receiving  the  policy  from  Buckley,  im- 
mediately returned  it  to  the  latter,  stating 
that  he  would  call  at  the  general  office  in 
.4lbuquerque  in  a  very  short  time  and  make 
pnyiuent  on  his  note.  Not  keeping  his  en- 
gngenient  in  this  respect,  Buckley  phoned 
him  at  Belen  some  days  later,  and  made  ar- 
rangements with  Jacobs  to  go  to  Belen  and 
get  an  assignment  of  the  latter's  wages,  on 
acc-ount  of  the  note.  Buckley,  feeling  safe, 
as  he  testified,  about  the  matter,  delayed 
going    to   Belen,    and    thereafter    never    at- 
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tempted  to  get  into  eommanicatlon  wltb 
Jacf>b8.  On  September  26th,  Jacobs  waa 
seixed  with  a  Eindden  and  violent  lllnees, 
from  which  he  died  two  days  later,  and 
wblle  the  policy  was  still  In  the  hands  of 
Bn<Mey,  porsoant  to  the  conditions  or  ar- 
rangements above  detailed. 

[1]  The  controversy  presented  for  our  de- 
termination turns  entirely  upon  whether  the 
policy  was  in  force  at  the  time  of  Jacobs' 
death.  Whether  the  policy  was  in  force  de- 
pends upon  whether  the  assured  bad  accept- 
ed and  received  the  policy,  and  paid  the 
premium  thereon,  wliile  he  was  yet  in  good 
healtb.  We  will  permit  the  position  of  ap- 
pellant to  be  stated  by  its  general  agent,  Mr. 
Day,  wbo  gave  the  following  testimony:  "It 
[meaning  the  policy]  would  have  become  ef- 
fective (aly  upon  the  payment  of  the  pre- 
mium of  $66.73  [the  first  quarter],  or  inatruc- 
tion  from  the  agent  to  charge  to  his  ac- 
coimt  the  net  premium  due  lo  the  oompa»v 
Iherfon.  •  •  •  If  he  [Buckley]  had  de- 
livered the  policy,  and  Uutructed  our  office 
to  enlarge  the  net  premium  to  his  account, 
the  transaction  would  have  been  completed; 
and  neither  the  payment  of  the  note  nor  the 
death  of  the  insured  would  have  bad  any 
bearing  on  it  *  *  *  If  the  policy  had 
been  delivered  by  Mr.  Buckley,  and  he  had 
instructed  us  to  charge  the  net  premium  to 
his  account,  the  failure  of  the  Insured  to  pay 
the  note  would  have  had  no  effect  upon  the 
policy ;  the  agent  having  assumed  the  lia- 
bility." The  italics  are  ours,  and  are  used 
for  the  purpose  of  bringing  out  plainly  the 
defense  relied  upon  by  appellant.  In  order 
that  it  may  be  shown,  beyond  all  question, 
ttiat  the  policy  was  in  fact  delivered  by 
Boddey  to  Jacobs,  and  that  the  note  was 
given  by  the  latter  to  the  former  in  payment 
of  a  fall  year's  premium  on  the  policy,  we 
reproduce  herewith  Exhibit  A,  being  the  re- 
ceipt which  Buckley  gave  to  Jacobs  at  the 
time  the  application  was  signed,  and  the 
note  executed  and  delivered  to  Buckley  by 
Jacobs:  "Amount  of  two  hundred  thirteen 
and  92/100  dollars  in  settlement  of  policy 
of  $2,000  ten-year  endowment.  Said  note 
to  lie  returned  in  case  application  Is  declin- 
ed. Homer  A.  Buckley."  Buckley  testified 
that  he  recognized  the  above  as  a  portion 
of  the  receipt;  the  date  thereof  having  been 
detached.  The  receipt  was  written  up  by 
Buckley,  without  using  one  of  the  company's 
forms;  he  being,  at  the  time  of  the  trans- 
action, in  the  country,  without  bis  s^uppUes. 
That  the  application  was  not  declined  is 
shown  by  the  fact  that  the  company  iasued 
and  forwarded  the  policy  to  the  Albuquerque 
office,  and  the  same  was  delivered  thereafter 
by  Buckley  to  Jacobs.  Thereupon  the  note 
became  a  valid  and  subsisting  obligation 
from  .Jacobs  to  Buckley,  had  Buckley  not 
Indorsed  the  same  and  delivered  it  to  the  Al- 
buquerque office.  This  transaction  between 
Buckley  and  the  office  would  not  affect  Ja- 
cobs' liability  on  the  note  In  any  way.    At  the 


time  the  policy  was  delivered  by  Bnclcley  to 
Jacobs,  to  wit,  September  9th,  Jacobs  gave 
to  Buckley  the  following  receipt:  "Receiv- 
ed and  accepted  policy  No.  1372257  in  the 
Mutual  life  Insurance  Co.,  of  New  York, 
for  $2,000  insurance  on  my  own  life.  I  liave 
paid  the  first  premium  on  said  policy,  wUcb 
I  have  examined  and  read,  and  which  la  In 
accordance  with  my  application  made  to 
said  company,  and  the  same  is  hereby  ac- 
cepted. Dated  at  Belen,  N.  M.,  on  Sept.  9, 
1003.  Wayne  R.  Jacobs."  This  receipt  was 
by  Buckley  turned  over  to  the  Albuquerque 
office.  On  the  same  date  (September  Qth), 
Buckley  delivered  to  Jacobs  a  permit,  wMch 
reads  as  foUows  (Exhibit  B):  "Mining  No.  1. 
The  Mutual  Life  Insurance  Company  of 
New  York,  Rtcliard  A.  McCurdy,  President, 
Nassau,  Cedar  and  Liberty  streets.  Permi»- 
sion  is  hereby  given  Wayne  E.  Jacobs,  insur- 
ed by  p<rilcy  number  1372257,  to  act  as  min- 
ing engineer,  but  not  to  be  personally  en- 
gaged as  a  miner  or  in  actual  operation  as 
an  operator  during  the  continuance  of  the 
contract.  New  York,  24  July,  1903.  W.  J. 
Easton,  Secy."  This  permit  appears  to  liave 
been  signed  by  the  general  secretary  of  the 
company. 

From  the  foregoing,  the  following  would 
appear  to  liave  been  established  by  the  evi- 
dence: (1)  That  the  policy  was  Issued  and 
delivered  to  and  accepted  by  Jacobs.  (2) 
That  he  paid  the  full  annual  premium  on 
the  policy  when  he  delivered  his  note  to 
Buckley.  (3)  That,  after  Buckley  delivered 
the  policy  to  Jacobs,  and  Jacobs  banded  the 
same  back  to  him,  be  (Buckley)  held  it  as 
pledgee,  for  his  own  personal  protection,  un- 
til payment  was  made  on  the  note;  and  that 
Buckley  was  so  holding  the  policy  at  the 
time  of  Jacobs'  death,  or  until  he  delivered 
it  to  a  Dr.  Radcllffe,  a  feature  of  the  trans- 
action not  necessary  to  explain. 

[2,3]  The  company  permitted  its  soliciting 
agents  to  accept  notes,  payable  to  their  or- 
der, in  payment  of  the  first  annual  premium. 
These  notes  the  soliciting  agents  would  in- 
dorse and  deliver  to  the  general  state  agent, 
at  the  same  time  instructing  the  state  agent 
to  charge  the  net  sum  due  the  company  from 
such  premiums  to  their  (the  soliciting 
agents')  accounts.  By  this  means,  a  line  of 
credit  was  extended  by  the  company,  or  the 
state  agency,  to  the  solicitors  in  the  field, 
and  it  (the  company)  was  enabled  to  do  a 
credit  business  in  fact,  without  appearing  so 
to  do,  and  to  extend  credit  under  conditions 
bishly  favorable  to  Itself.  The  agents  were, 
under  this  scheme,  obliged  to  c-olleet  the  notes 
they  had  taken,  or  lose  their  commissions, 
and,  in  addition,  remain  liable  to  the  com- 
pany for  the  net  premium.  This  plan  en- 
abled the  agents  to  write  much  business 
which,  on  a  cash  basis,  could  not,  probably,  . 
be  secured.  It  was  mutually  advantageous 
to  the  agents  and  to  the  company;  the  for- 
mer taking  the  maximum  and  the  latter  the 
minliuum    of   risk.    Mr.    Day,   the   general 
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agent  of  the  company,  testified  that  he  had 
something  like  20  agents  under  him  In  New 
Mexico,  and  that,  perhaps,  three-fonrths  of 
the  business  was  transacted  In  this  manner. 
From  the  foregoing,  It  will  be  seen  that  the 
appellant's  defense  narrows  down  to  the  sin- 
gle fact  (aside  from  the  matter  of  pleadings, 
to  which  we  will  later  refer)  that  Buckley 
did  not,  In  so  many  words,  direct  the  cashier 
of  the  branch  office  at  Albuquerque  to  charge 
him  (Buckley)  upon  the  books  of  the  com- 
pany with  that  portion  of  the  premium  which 
the  company  was  entitled  to  receive. 

As  has  been  seen,  Buckley  Indorsed  the 
note  and  turned  it  over  to  the  company,  and 
Mr.  Ferguson,  the  cashier,  testified  that: 
"Said  promissory  note  was  entered  in  the  bill 
book  In  the  Albuquerque  office,  which  is  a 
memorandum  account.  The  face  of  the  note 
was  also  credited  to  the  collateral  account  of 
Homer  A.  Buckley,  soliciting  agent."  There- 
fore we  conclude:  (4)  That,  under  the  prac- 
tice and  custom  of  the  company,  Buckley  was 
responsible  to  it  for  the  payment  of  its  por- 
tion of  the  Jacobs  premium,  and,  as  a  mat- 
ter of  law,  it  was  In  a  position  to  force  Buck- 
ley to  make  settlement  of  the  same.  Having 
possession  of  the  note,  indorsed  by  Buckley, 
the  company  was  the  equitable  owner  of  the 
note,  and  was  thus  doubly  secured. 

Neither  General  Agent  Day  or  Cashier 
Ferguson  could  explain  on  the  trial  what 
had  become  of  the  note.  It  was  not  tender- 
ed back,  and  the  statements  concerning  its 
final  disposition  were  highly  unsatisfactory. 
Mr.  Ferguson  testified  that:  "When  I  left  the 
Albuquerque  office  in  December,  1904,  [more 
than  a  year  after  Jacobs'  death],  the  note 
was  in  the  safe  in  the  company's  office.  Since 
that  time,  a  new  safe  has  been  purchased, 
and  the  office  moved.  I  do  not  know  where 
the  note  is  at  the  present  time."  Neither 
was  any  explanation  made  as  to  the  disposi- 
tion of  the  proxy  given  to  the  company  by 
Jacobs. 

Carried  to  its  logical  conclusion,  the  posi- 
tion of  the  company  in  this  case  would  be 
that  if  Buckley  had  collected  the  note  in 
full,  but  ?Md  given  no  instruction  to  the 
cashier  of  the  branch  offlce  to  charge  his  ac- 
count with  it,  that  the  policy  would  not  be 
in  force  and  effect,  and  would  not  be  binding 
upon  the  company  in  case  of  the  death  of 
the  assured;  or,  again,  if  Buckley  had  ne- 
gotiated the  note  before  maturity,  and  refus- 
ed to  account  to  the  company  for  the  pro- 
ceeds, the  same  result  would  follow.  Under 
this  view,  the  homely  old  rule  that  it  takes 
two  to  make  a  bargain  would  not  obtain. 
Everything  would  be  made  to  depend  upon 
the  action  or  inaction  of  one  Individual — In 
this  case  upon  Buckley — or,  if  upon  two. 
then  upon  Buckley  and  the  cashier  of  the 
company.  Jacobs,  one  of  the  contracting 
parties,  supposedly  would  not  be  consldere*! ; 
but  the  two  agents  of  the  company  could 
alone  make  or  consummate  the  contract. 
Jacobs  could  not  be  held  responsible  for  any 


failure  on  the  part  of  Buckley  (If  there  was 
any  failure)  to  deal  properly  with  his  com- 
pany. 

[4]  Defendant  Is  not  in  a  position  to  com- 
plain of  the  conduct  of  Buckley;  for,  having 
delivered  the  policy  to  him  and  accepted  the 
Jacobs  note,  indorsed,  from  him,  they  there- 
by authorized  Buckley  to  deliver  the  policy. 
In  point  of  law,  the  policy  was  delivered 
when  the  company,  in  the  usual  course,  mail- 
ed It  from  the  New  Xork  office.  New  York 
Life  Ins.  Co.  v.  Pike  (Sup.)  117  I^c.  899. 
Therefore  it  was  the  privilege  of  the  com- 
pany to  charge  Buckley  with  the  net  pre- 
mium. But  that  was  a  mere  matter  of 
bookkeeping.  They  did  enter  the  note  on 
their  bill  book,  and  charged  Buckley's  col- 
lateral account  with  the  same.  The  case  of 
New  York  Life  Insurance  Company  v.  Pike, 
supra,  Is  very  similar  to  the  case  we  are  now 
considering,  and  supports  our  conclusions, 
although  the  facts  Involved  in  the  Pike  Case 
were  far  less  favorable  to  the  assured  than 
are  the  facts  in  the  present  case. 

The  reports  and  text-books  on  Insurance 
are  filled  with  cases  wherein  the  questions 
of  what  constitutes  a  delivery  of  a  policy 
and  what  constitutes  a  payment  of  the  pre- 
mium are  considered;  yet  counsel  in  their 
two  briefs  call  our  attention  to  but  two 
cases  bearing  on  these  subjects,  neither  of 
which  are  at  all  in  point.  In  the  case  of 
Dennis  v.  Fidelity  Mutual  Company,  159 
Mich.  594,  124  N.  W.  575,  cited  by  appellant, 
the  opinion  states  that  it  was  admitted  that 
there  had  been  neither  payment  by  money  or 
note,  or  delivery  of  the  policy,  before  death. 
The  case  of  Rosenburg  v.  Johnson,  45  Colo. 
53,  99  Pac.  315,  simply  holds  that,  where  an 
agent  takes  a  note  In  his  own  name,  in  pay- 
ment for  a  premium,  and  authorizes  the 
company  to  hold  him,  and  In  fact  pays  the 
company  the  premium,  he  (the  agent)  ma,v 
enforce  payment  of  the  note.  It  was  not 
necessary  In  the  Rosenburg  Case  to  go  fur- 
ther, since  that  case  only  involved  a  suit 
upon  a  promissory  note. 

[5,6]  Counsel  for  appellant  vigorously,  in 
brief  and  on  oral  argument,  urge  that  plain- 
tiff's case  rests  on  the  doctrine  of  waiver; 
that  Is,  that  the  company  had  waived  the 
payment  of  the  premium,  and  had  looked  to 
Buckley,  instead  of  Jacobs,  for  the  same; 
and  that,  waiver  not  having  been  pleaded  by 
the  plaintiff,  the  pleadings  are  insufficient 
to  sustain  the  judgment.  Appellant  Is  clear- 
ly right  in  its  law,  but  entirely  wrong  as  to 
Its  facts,  since  paragraph  5  of  the  complaint 
reads,  in  part,  as  follows:  "Plaintiff  is  In- 
formed and  believes,  and  upon  such  informa- 
tion and  belief  alleges  the  fact  to  be,  that 
the  said  Wayne  R.  Jacobs,  at  the  time  of  ap- 
plying for  said  Insurance,  executed  and  de- 
llveretl  to  one  Homer  A.  Buckley,  who  was 
then  and  there  the  agent  of  the  company  at 
.\lbu(iuerque,  N.  M.,  his  promissory  note  for 
$21.1.02,  for  the  full  annual  premium  upon 
said  policy." 
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We  And  no-otber  anegatlon  In  tbe  com- 
plaint that  In  any  wise  contradicts  or  qual- 
ifies that  portion  of  paragraph  S,  above  quot- 
ed. The  first  paragraph  of  platattUTs  repli- 
cation contains  the  following  allegation: 
"Plaintiff,  replying  to  paragraph  8  of  said 
answer,  denies  that  demand  was  made  for 
the  payment  of  said  premiom,  and  that  pay- 
ment was  refused,  and  alleges,  on  Informa- 
tion and  belief,  that  the  said  Jacobs'  obliga- 
tion to  said  defendant  company  was  d<«- 
ehorged  bv  the  execution,  deMvery,  ond  ac- 
eeptanoo  of  kM  note,  m  aOeffed  i»  the  earn- 
plaint." 

It  is  trae  the  replication  contains  allega- 
tions or  statements  regarding  Buckley's  sub- 
sequent transactions  with  his  company  with 
reference  to  the  note — how  the  same  was 
disposed  of — but  these  allegations  In  no  man- 
ner qualify  or  contradict  the  nnequlTocal  al- 
legation that,  by  the  execution  and  delivery 
of  his  note  to  Buckley,  Jacobs  then  and 
there,  and  in  that  manner,  paid  his  first 
year's  premium  on  the  policy.  What  ap- 
pears thereafter  with  reference  to  what  oc- 
curred between  Buckley  and  hla  company 
were  matters  that  need  not  have  been  plead- 
ed: Indeed,  tender  no  material  Issue,  as  we 
view  It.  But  we  are  disposed  to  think  that 
these  Immaterial  recitations  (If  they  be  Im- 
material) in  the  replication  were  tustalned 
by  the  proof  that  Buckley  did  Indorse  and 
deliver  tbe  note  to  the  general  agent  of  the 
company,  whose  cashier  testified  that  said 
promissory  note  was  entered  on  the  bill  book 
of  the  company,  and  credited  to  the  collat- 
eral account  of  Buckley.  The  fact  that  the 
note  was  never  tendered  or  redelivered  to  Ja- 
cobs or  his  legal  representative,  and  Its 
whereabouts  in  no  manner  explained,  nor  Its 
disappearance  from  the  Albuquerque  office 
accounted  for,  either  before  or  at  the  trial, 
would  Justify  a  finding  that  it  had  been  ac- 
cepted or  appropriated  by  the  company.  As 
was  said  in  New  York  Life  y.  Pike,  supra: 
'The  rights  of  the  plaintiff  do  not  rest  at  all 
npon  estoppel.  The  rights  of  the  plaintiff 
and  the  rights  of  the  company  rest  entirely 
upon  a  plain  contract,  In  which  estoppel 
plays  no  part" 

The  Judgment  of  the  trial  court  is  not  only 
sustained  by  the  evidence,  but  no  other  Judg- 
ment was  possible. 

Affirmed. 


(a  Colo.  App.  168)  

UTHiB  V.  WILSON. 

(Court  of  Appeals  of  Colorado.    Jan.  8,  1912.) 

1.  Taxatiow  (I  761*)— Tax  Titlics— Sale. 

A  tax  deed,  showing  a  sale  to  tbe  county 
of  the  land  in  question  on  the  first  day  of  the 
tax  sale,  is  void  on  its  face. 

FEd.  Note. — For   other  cases,   eee  Taxation, 
Cent  Dig.  H  1510-1513;   Dec.  Dig.  {  761.*] 


2.  Taxatioit   (I  805*)-SuTr.  TO  Set  Aside 
Tax   Deb»— LiinTATiows. 

A  luit  to  set  aside  a  tax  deed  void  on  its 
face  is  not  barred  by  the  five-year  statute  of 
limitations,  for  the  statute  is  not  set  in  motion 
by  a  void  deed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  ||  1693-189T;   Dec  Dig.  |  806.*] 

3.  Trial  (g  396*)— Issuits. 

In  ejectment,  where  defendant  answered, 
setting  up  a  decree  of  the  county  court  pur- 
porting to  quiet  defendant's  title  to  the  land, 
and  the  replication  generally  denied  tbe  alle- 
gations of  the  answer,  and  no  evidence  of  the 
decree  quieting  title  was  offered,  the  district 
court  improperly  found  such  decree  to  be  null 
and  void, 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  {  396.*J 

Appeal  from  District  Court,  Washington 
County ;  H.  P.  Burke,  Judge. 

Action  by  Aaher  B.  Wilson  against  Wil- 
liam Little.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

August  Muntzlng  and  Egbert  More,  tor 
appellant  Chalkley  A.  Wilson  and  John  F. 
Mall,  for  appellee. 

CUNNINGHAM,  3.  The  appellee,  Asher 
B.  Wilson,  brought  his  action  in  ejectment 
In  the  district  court  to  recover  possession 
of  the  8.  B.  %  of  section  2,  township  2  N., 
range  62  W.,  Washington  county,  from  Wil- 
liam Little,  appellant,  defendant  below.  The 
defendant  answered,  setting  up  four  defens- 
es. On  the  trial  he  offered  evidence  In  sup- 
port of  but  one  of  his  four  defenses,  the 
third,  which  was  based  on  a  treasurer's  deed 
which  had  been  issued  to  appellant  for  more 
than  five,  but  for  less  than  seven,  years. 
The  replication  was  a  denial  of  all  the  al- 
legations in  the  answer. 

[1]  The  trial  court,  on  objection  properly 
Interposed,  excluded  said  deed  when  same 
was  offered.  The  deed  was  void  on  its  face, 
for  the  reason  that  it  showed  a  sale  to  the 
county  of  the  land  in  question  on  the  first 
day  of  the  tax  sale  proceeding  conducted  by 
the  treasurer  of  tbe  county.  Bryant  v.  Mil- 
ler, 48  Colo.  192,  109  Paa  959,  and  cases 
there  cited. 

[2]  Appellee's  contention  that  the  tax  deed 
possessed  sufficient  vitality  to  set  the  so- 
called  short  statute  of  limitation — that  is, 
the  five-year  statute — in  motion,  has  been 
so  repeatedly  held  unsound  in  this  state  that 
It  is  no  longer  open  to  debate.  Oomer  t. 
Chaffee,  6  Oolo.  814;  Crisman  v.  Johnson,  23 
Colo.  2G4,  47  Pac.  296,  58  Am.  St  Rep.  224; 
Dlmpfel  V.  Beam,  41  Colo.  26,  91  Pac.  1107; 
Page  V.  Gillett,  47  Colo.  289,  107  Pac.  290; 
Sayre  v.  Sage,  47  Colo.  569,  108  Pac.  160; 
Clark  V.  Huff,  49  Colo.  200,  112  Pac.  542. 
The  plaintiff  having  properly  established  his 
title,  the  Judgment  in  his  favor,  so  far  as  It 
awarded  him  the  land,  was  correct,  and 
must  be  affirmed. 

[3]  For  some  reason,  not  easy  to  compre- 
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bend,  the  trial  Judge  attempted  to  find  and 
adjudge  tbat  a  certain  decree  of  the  county 
court  of  Washington  county  was  void. 
While  the  defendant  had  pleaded  a  decree 
of  the  county  court  In  his  favor,  purporting 
to  quiet  the  title  to  the  land  in  controversy, 
as  well  as  other  lands,  no  evidence  whatever 
of  sach  a  decree  was  offered  on  tlie  triaL 
Therefore,  under  the  pleadings,  the  replica- 
tion having  denied  generally  the  allegations 
of  the  answer,  that  portion  of  the  trial 
.court's  findings  and  decree  which  pertained 
to  a  purported  judgment  of  the  county  court 
was  manifestly  Improper.  Inasmuch  as  the 
decree  of  the  trial  court  refers  to  a  decree 
of  the  county  court  by  giving  its  date,  and 
the  book  and  page  where  same  is  record- 
ed, and  thereupon  finds  and  attempts  to 
adjudge  said  decree  of  the  county  court  null 
and  void,  confusion  Is  likely  to  result  if  the 
Judgment  In  this  case  be  unconditionally 
affirmed. 

For  these  reasons,  the  case  is  modified  and 
remanded,  with  directions  to  the  trial  court 
to  modify  its  decree  in  accordance  with  the 
Tlews  expressed  herein. 

Modified  and  affirmed. 

WALIjINO,  J.,  not  participating. 

(Ml  Colo.  App.  170) 

DALANDER  v.  KARR. 
(Court  of  Appeals  of  Colorado.    Jan.  8,  1912.) 

1.  Taxation    (S   761») — Tax  Titlm  — Tax 
Deeds— Presumptions. 

Under  Mills'  Ann.  St  {  3S88,  providing 
that  land  offered  for  sale  for  taxes  shall,  ii 
unsold,  be  bid  off  for  the  county,  and  the  coun- 
ty treasurer  shall  issue  a  certificate  to  the 
county,  which  certificate  cannot  be  assigned 
after  three  years,  it  is  presumed  that  the  cer- 
tificate was  made  at  the  conclusion  of  the 
sale,  and  so  a  tax  deed  showing  an  assignment 
made  more  than  three  years  after  the  sale  is 
void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  I  761.»] 

2.  Taxation    (§    679*)— Tax   Trn.ES— Tax 
Deeds— Assignment  of  Cebtificate. 

Under  Mills'  Ann.  SL  (  3888,  providing 
that,  land  having  been  purchased  by  the  coun- 
ty for  taxes,  any  person  may,  before  the  ex- 
piration of  three  years,  purchase  the  certifi- 
cate, which  shall  be  assigned  by  the  treasurer, 
the  certificate,  whenever  issued,  must  be  dated 
as  of  the  date  of  the  sale,  and  so  a  tax  deed 
based  on  an  assignment  made  more  than  three 
years  after  the  sale  is  void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  679.*] 

8.  Taxation  (|  805*)  —  Ldotatioii  or  Ac- 
tions—Running OF  Statute. 

A  snit  to  set  aside  a  tax  deed  void  on  its 

face  is  not  barred  by  the  five-year  statute  of 

limitations,  for  a  void  tax  deed  does  not  set 

the  statute  in  motion. 
[Ed.  Note.— For  other  cases,   see  Taxation, 

Cent  Dig.  H  1593-1597;   Dec.  Dig.  {  805.*] 

Appeal    from  District   Court,   Washington 
County;  H.  P.  Burke,  Judge. 
Action  by  H.  P.  Dalander  against  Francis 


M.  Karr.    From  a  Judgment  for  defendant, 
plaintiff  appeals.     Affirmed. 

Angust  Mnntzing  and   Egbert  More,  for 
appeUant    John  F.  Mail,  for  appellee. 

PER  CURIAM.  Dalander,  plainUff  below, 
brought  this  action  in  the  county  court  of 
Washington  county  to  quiet  title  to  the  fol- 
lowing described  land,  to  wit:  The  N.  W. 
%  of  section  24,  township  2  N.,  range  SI 
W.  of  the  sixth  P.  M.,  in  said  Washington 
county.  From  an  adverse  Judgment  he  ap- 
pealed to  the  district  court  of  said  county, 
where  again  Judgment  went  In  favor  of 
defendant,  appellee  here.  On  the  trial  in 
the  district  court  plaintiff  offered  a  tax 
deed  issued  to  Frederics  Davis  and  Charles 
T.  Kountz  to  the  land  in  question.  To  the 
introduction  of  said  tax  deed  defendant 
objected,  on  the  ground  that  it  showed  on 
its  face  that  the  land  in  question  had  been 
bid  In  at  a  tax  sale  by  the  county  treas- 
urer for  the  county,  and  a  certificate  of 
purchase  assigned  to  Davis  and  Kountz 
more  than  three  years  after  the  date  of  the 
sale  of  the  land  for  taxes,  contrary  to  the 
provisions  of  section  3888,  M.  A.  S.  This 
objection  being  sustained  by  the  court,  no 
further  evidence  of  any  sort  whatsoever  was 
offered  by  plaintiff,  so  far  as  the  abstract 
prepared  on  his  behalf  discloses.  The  date 
of  the  certificate  of  purchase  does  not  ap- 
jiear  on  the  face  of  the  tax  deed,  or  other- 
wise In  the  record;  but  the  date  of  the  as- 
signment of  the  certificate  to  Davis  and 
Kountz  was  January  2,  1901 — more  than 
three  years  after  the  date  of  the  tax  sal& 

[1,2]  Appellant  contends  that,  since  the 
deed  offered  in  evidence  did  not  disclose  the 
date  of  the  issuance  of  the  certificate  to  the 
county,  the  deed  was  not  void  on  its  face^ 
and  should  have  been  admitted.  In  other 
words,  his  contention  is  that  the  date  of  the 
certificate,  and  not  the  date  of  the  tax  sale, 
should  govern,  or  that  the  three-year  stat- 
ute begins  running  from  the  date  of  the 
certificate,  rather  than  from  the  date  of  the 
tax  sale;  that,  since  the  statute  does  not 
specifically  command  the  treasurer  to  issue 
the  certificate  of  purchase  at  Vie  time  of  the 
sale,  the  treasurer  may  Issue  It  thereafter, 
and  at  his  convenience.  This,  we  say.  Is 
appellant's  contention.  The  Supreme  Court, 
at  the  AprU  term,  In  the  case  of  Empire 
Ranch  &  Cattle  Company  v.  Coldren,  IIT 
Pac.  1005,  decided  the  question  here  argued 
adversely  to  the  contention  of  appellant. 
In  that  case  Mr.  Justice  Bailey,  who  wrote 
the  opinion,  uses  this  language:  "It  la  the 
duty  of  the  treasurer  to  make  the  certificate 
at  the  conclusion  of  the  sale,  and  in  the 
absence  of  a  showing  to  the  contrary  it  will 
be  presumed  that  that  officer  did  Ills  duty. 
The  clerk  has  no  authority  to  assign  the 
certificate   after   the   lapse   of   three    years. 
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and  tbe  assignment  was  void.  An  assign- 
ment was  essential  to  the  iwuance  of  deed. 
A  deed  executed  upon  a  void  assignment  Is 
itself  yold,  and  conveys  no  title.  The  deed 
is  therefore,  upon  Us  face,  a  nullity."  We 
assume  that  Mr.  Justice  Bailey,  in  tbe  use 
of  tbe  words  in  the  quotation  above,  "at  tbe 
conclusion  of  tbe  sale,"  probably  meant  at 
the  conclusion  of  the  entire  tax  sale,  and  aa 
speedily  aa  possible  thereafter.  But,  no  mat- 
ter when  tbe  treasurer  shall  issue  the  cer- 
tificate to  tbe  county,  it  should  and  must  be 
dated  as  of  the  date  of  the  sale.  Any  other 
construction  of  tbe  statute  would  permit  tbe 
treasurer  to  nullify  at  will  tbe  act.  See,  al- 
so. Treasury  T.  M.  &  R.  Co.  v.  Gregory,  48 
Colo.  416,  110  Pac.  73. 

[3]  Tbe  contention  of  appellant  with  ref- 
erence to  tbe  five-year  statute  of  limitations 
is  tbe  same  in  this  case  as  tn  the  case  of 
I>ittle  V.  Wilson  (No.  3,379)  121  Pac.  135, 
decided  at  this  term,  and  we  ^old,  on  tbe  au- 
thorities cited  in  said  opinion,  that  a  tax 
deed,  void  upon  its  face,  as  was  the  tax  deed 
offered  in  this  case,  does  not  set  tbe  live- 
year  statute  of  limitations  in  motion. 

No  other  error  being  complained  of,  and 
none  appearing,  the  judgment  of  the  trial 
court  is  sustained. 

Judgment  afUrmed. 

WALLING,  J.,  not  participating. 


BLACK  V.  HOWELL. 
(Court  of  Appeals  of  Colorado.    Jan.  8,  1912.) 

Appeal  from  District  Court,  Washington 
County;    H.  P.  Burke,  Judge. 

Action  between  John  R.  Black  and  Lardner 
Howell.  From  a  judgment  for  the  latter,  the 
former  appeals.     Affirmed. 

Angnat  Muntsing  and  Egbert  More,  for  ap- 
pellant.   John  F.  Mail,  for  appellee. 

PER  CURIAM.  Upon  the  record  in  this 
case  there  appear  to  be  no  questions  presented 
for  our  consideration  not  embraced  in  and  dis- 
poaed  of  by  us  at  this  term  in  the  cases  of 
Little  V.  Wilson  (No.  3,379)  121  Pac.  135,  and 
Dalander  v.  Karr  (No.  3,.S80)  Id.  13«;  and 
the  judgment  of  the  trial  coart  is  affirmed. 

Judgment  affirmed. 

WALLINO,  J.,  not  participating. 


LUTLE  v.  hull  et  aL 

(Court  of  Appeals  of  Colorado.    Jan.  8,  1912.) 

Taxation   (g  761»)— Tax  Titij»— Sale. 

A  tax  deed,  which  showed  a  sale  to  the 
county  of  the  land  in  question  on  the  first  day 
of  the  tax  sale,  is  void  on  its  face. 

£Bd.    Note.— For   otlier   cases,   see   Taxation, 
Cent.  Dig.  ti  151(^1513;  Dec.  Dig.  i  7«1.*] 

Appeal  from  Washington  County  Court;  6. 
W.  Ballard,  Judge. 
Action  by  William  Little  against  Curtis  J. 
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Hull  and  others.    From  a  judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

August  Muntzlng  and  Egbert  More,  for  ap- 
pellant.   John  F.  Mail,  for  appellees. 

PER  CURIAM.  This  action  was  brought 
by  appellant,  plaintiff  below,  to  quiet  title 
to  the  following  described  land,  to  wit:  Tbe 
N.  E.  %  and  tbe  S.  W.  %  of  sectton  1  in 
township  2  N.  of  range  52  W.  of  tbe  sixth 
P.  M.  By  virtue  of  a  stipulation  filed  of  rec- 
ord in  the  case,  the  appeal  is  dismissed  in 
so  far  as  it  affects  tbe  S.  W.  %;  of  secUon  1 
in  township  2  N.  of  range  52  W, 

On  the  trial  it  was  stipulated  that  the  fee 
title  to  the  lands  in  controversy  stood  in  the 
defendants,  unless  the  same  had  been  divest- 
ed by  two  certain  tax  deeds  offered  In  evi- 
dence and  relied  upon  by  the  plaintiff  as  a 
source  of  title.  These  deeds  were  properly 
excluded  by  tbe  court,  since  each  was  void 
on  its  face,  for  the  .-eason  that  the  land 
therein  described  had  been  sold  to  the  cotm- 
ty  on  the  first  day  of  the  tax  sale.  The  ques- 
tion here  Involved,  with  reference  to  tbe 
validity  of  tile  aforesaid  deeds,  was  deter- 
mined In  tbe  case  of  Little  v.  Wilson  (No. 
3,379)  121  Pac.  135,  decided  by  this  court  at 
tbe  present  term. 

Affirmed. 

WALLING,  J.,  not  participatiaff. 


COLORADO  &  S.  RY.  CO.  T.  LAUTER. 
(Court  of  Appeals  of  Colorado.    Jan.  8,  1912.) 

1.  Appeal  awd   Bbbo«  (|  8fl6*)— D«niai.  or 
Nonsuit— BUrusAL  to  Dnsor  Vebdiot. 

Wnere  the  conrt  denied  a  nonsuit  at  the 
close  of  plaintiff's  case  and  refused  to  direct 
a  verdict  for  defendant  at  the  close  of  all  tbe 
evidence,  the  court  on  appeal  from  a  judgment 
on  a  verdict  for  plaintiff  need  not  comdder  sep- 
arately the  rulings  because  it  must  examine  all 
the  evidence  to  determine  whether  or  not  the 
case  should  have  been  withheld  from  the  jury. 
[E4  Jfote. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  SOB.*] 

2.  Neolioence  (J  136*)— Evidence  — QuES- 
now  FOB  ConKT  ANn  Jdbt. 

Where,  in  a  negligence  case  the  facts  and 
inferences  deducible  therefrom  are  doubtful  or 
fair-minded  men  may  reach  different  conclu- 
sions, the  issue  is  for  the  jury,  but  where  tbe 
facts  are  undisputed,  and  but  one  inference  can 
be  drawn,  tbe  court  must  determine  the  ques- 
tion. 

tEd.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  g|  277^53;  Dec.  Dig.  {  136.*] 

8.  Railboadb    (I  327*)  —  Cbossinos  —  Cabb 

Required  of  Tbavelebs. 

A  traveler  approaching  a  railroad  crossing 
must  exercise  the  caution  which  an  ordinarily 
prudent  person  will  exercise  under  similar  cir- 
cumstances, and  he  must  look  and  continue  to 
look  in  both  directions  and  Usten  for  an  ap- 
proaching train  until  he  reaches  a  point  in 
such  proximity  to  the  track  that  further  look- 
ing and  listenhig  are  not  reasonably  necessary. 

[Eld.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  |i  1043-1066;   Dec.  Dig.  {  327.*] 
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4.  Railboads  (J  346*)— Accidents  at  Cboss- 

INO  —  CONTRIBUTOBT     XEGLIQENCE  —  PRE- 
SUMPTIONS. 

Where  a  train  is  in  sight,  and  its  ap- 
proach is  reasonably  audible  to  one  approacb- 
ing  a  crossing,  at  any  time  when  he  is  at  a 
safe  distance  from  the  track,  be  is  conclusively 
presumed  to  have  seen  and  heard  the  same  re- 
gardless of  whether  or  not  he  did  actually  see 
or  bear  it. 

[EM.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  ff  1117-1123;   Dec.  Dig.  §  346.*] 

5.  Railboads  (i  350*)— Colusions  at  Cboss- 

INQ8  —  CONTBIBUTOBT    NEOLIOENCE  —  QUES- 
TION  FOB  JUBT. 

Whether  a  traveler  in  a  collision  with  a 
train  at  a  crossing  was  guilty  of  contributory 
negligence  held,  under  the  evidence,  properly 
submitted  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1166-1192;   Dec  Dig.  §  350.*] 

6.  Railboads  (§  346*)— Collisions  at  Cross- 
ings—Contbibutoby  Negligence— Burden 
OF  Proof. 

The  burden  of  proving  contributory  negli- 
gence of  a  traveler  injured  in  a  collision  with 
a  train  at  a  crossing  is  on  tbe  railroad  com- 
pany. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  $f  1117-1123;    Dec.  Dig.  |  346.*] 

7.  Railroads  (|  350*)- Accidents  at  Cross- 
ings—Collisions—Direction OF  Verdict- 
Evidence. 

Tbe  court  in  determining  whether  a  rail- 
road company  sued  for  injuries  to  a  traveler  is 
entitled  to  a  directed  verdict  on  the  issue  of 
contributory  negligence,  may  give  tlie  traveler 
tbe  benefit  of  the  most  favorable  construction 
which  may  reasonably  be  given  to  bis  testi- 
mony. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1165-1192;    Dec.  Dig.  f  350.*] 

8.  Railroads  (5  348*)— Injury  to  Passen- 
ger at  Crossing  —  Contributory  Negli- 
gence— Question  fob  Jury. 

In  an  action  for  injuries  to  a  traveler 
struck  by  a  train  at  a  crossing,  evidence  hrld 
to  support  a  finding  of  freedom  from  contribu- 
tory negligence  notwithstanding  the  physical 
facts  disclosed. 

[EM.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  S  348.*] 

9.  Tbial  (I  143* )— Verdict  —  Conflicting 
Evidence— Question  fob  Juby. 

Where  the  evidence  is  conflicting  on  a  ma- 
terial question,  tbe  question  is  for  the  jury. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |§  342-343;    Dec.  Dig.  §  143.*] 

10.  Railroads  (§  350*)— Accidents  at  Cross- 
ings —  Contributory  Negligence  —  Ques- 
tion fob  Jury. 

Whether  a  traveler  struck  by  a  train  at 
a  crossing  ought  to  have  discovered  the  train 
while  in  a  place  of  safety  and  before  the  engi- 
neer whistled  the  danger  signal,  and  whether 
she  should  have  stopped  a  second  time  and 
waited  before  receiving  any  warning  of  the 
tram's  approach,  and  whether  she  exercised 
due  care  m  proceeding  slowly  while  looking  and 
listening  for  a  train,  held,  under  the  evidence, 
for  tbe  jury  under  proper  instructions. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §|  1165-1192;   Dec.  Dig.  §  350.*] 

11.  Railroads  (J  350*)— Accidents  at  Cboss- 
iNGs— Negligence— Question  fob  Jury. 

In  an  action  for  injuries  to  a  traveler 
struck  by  a  train  at  a  crossing,  evidence  held  to 
justify  submission  to  the  jury  of  tbe  issue  of 


negligent  failure  to  give  proper  warning  of  tbe 
approach  of  the  train. 

[Ed.  Note.— F'or  other  cases,  see  Railroads, 
Cent  Dig.  §§  1152-1165;  Dec.  Dig.  §  350.*] 

12.  Railboads    (|    351*)  —  Collisions    at 
Cbossings— Evidence — Irstbuctionb. 

Where  tbe  evidence  showed  a  failure  to 
give  timely  warning  of  the  approach  of  a  train 
and  that  the  crossing  was  dangerous  by  reason 
of  the  obstructed  view  between  the  highway 
and  the  track  and  the  difficulty  of  stopping  the 
train  on  a  downgrade,  and  that  the  train  ran  at 
an  unusual  speed,  a  charge  that  the  law  did 
not  impose  any  restriction  on  the  speed,  but 
that  tbe  speed  might  be  considered  in  determin- 
ing whether  it  was  negligently  controlled,  was 
proper. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  f  351.*] 

13.  Tbial  (s  2.'>l*)—GoLLt8ioNS— Issues— Con- 
tbibutoby Negligence. 

Where  the  defense  of  contributory  negli- 
gence was  pleaded  in  an  action  for  injuries  in 
a  collision  with  a  train  at  a  crossing,  an  in- 
struction that  if  the  traveler  by  reason  of  the 
company's  negligence  was  suddenly  placed  in 
danger  and  she  was  frightened,  and  by  reason 
thereof  her  actions  were  not  those  best  calcu- 
lated to  insure  her  safety,  such  action  was  not 
contributory  negligence,  was  within  tbe  issues. 
[Ed.  Note.— For  Other  cases,  see  TrlaL  Dec. 
Dig.  §  251.*] 

14.  Appeal  and  Ebbob  (|  1066*)— Habm less 
Error— Instructions. 

In  an  action  for  injuries  to  a  traveler  in  a 
collision  with  a  train  at  a  crossing,  held,  on  tbe 
evidence,  that  the  giving  of  an  instruction  that 
actions  caused  by  fright  do  not  constitute  con- 
tributory negligence  though  they  were  not  those 
best  calculated  to  insure  safety,  was  not  preju- 
dicial error. 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4220;    Dec.  Dig.  §  1066.*] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;    Carlton  M.  Bliss,  Judge. 

Action  by  Frances  Lauter  against  tbe 
Colorado  &  Southern  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Dines,  Whltted  &  Dines  and  It  H.  Wlddl- 
combe,  for  appellant.  Edward  C.  Stimson, 
Tebbetts  &  Munroe,  and  Lawrence  Lewis, 
for  appellee. 

WALLING,  J.  This  is  an  api)eal  from  a 
judgment  rendered  against  tbe  appellant  In 
an  action  brought  by  the  appellee,  to  re- 
cover for  Injuries  alleged  to  have  been  sus- 
tained by  her  In  consequence  of  tbe  neg- 
ligent operation  of  a  train  on  appellant's 
railroad,  at  a  place  called  "Church's  Cross- 
ing," wbere  tbe  railroad  Intersects  a  pnb 
lie  highway.  At  tbe  time  of  tbe  occurrenct 
of  tbe  accident,  appellee,  a  woman  of  ma 
ture  age,  was  riding  along  tbe  highwa} 
mentioned  in  a  vehicle  drawn  by  one  borse 
which  was  being  driven  by  appellee's  com 
panion,  a  little  girl  11  years  of  ag;e.  The 
vehicle  and  borse  belonged  to  the  little  girl's 
father,  and  be  had  permitted  the  child  to 
drive  appellee,  at  the  latter's  request,  to  the 
town  of  Broomfleld,  which  was  reached  by 
the  public  road  at  some  distance  northerly 
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from  Church's"  Crossing.  It  appeared  that 
the  little  girl  was  accustomed  to  ride  and 
drive  the  horse,  which  ordlDarily  was  gentle 
to  the  degree  that  it  required  whipping  to 
urge  the  animal  out  of  a  walk.  Appellee 
and  ber  companion  were  approaching  the 
railroad  crossing,  at  about  3  o'clock  In  the 
afternoon,  from  the  southwest,  on  the  way 
to  their  destination.  South  of  the  crossing, 
the  highway  and  the  railroad  follow  the 
same  general  direction — substantially  north 
and  south  ;  but  a  short  distance  southwest  of 
tile  crossing  the  highway  bends,  so  that  It 
crosses  the  railroad  almost  at  right  angles. 
At  the  time  to  which  this  discussion  relates, 
there  was  a  large  two-story  dwelling  bouse 
about  450  feet  southwesterly  from  the  cross- 
ing; and  this  house  and  two  outbuildings 
were  situated  near  the  railroad  and  between 
it  and  the  highway.  About  the  house  were 
many  large  poplar  and  Cottonwood  trees, 
Kome  of  tbem  growing  very  close  to  the  em- 
bankment on  which  the  railroad  track  was 
laid;  and  there  was  an  orchard,  of  good 
sized  trees,  three  or  four  acres  in  extent, 
southwest  of  the  house.  The  buildings  and 
trecH  mentioned  were  between  the  railroad 
and  the  highway,  on  the  left-hand  side  of 
a  traveler  approaching  the  crossing  along 
the  highway  from  the  south — so  as  to  inter- 
fere with  the  view  of  the  railroad  track 
from  the  highway,  on  that  side,  both  before 
and  after  passing  the  bend  In  the  road  lead- 
ing up  to  the  crossing.  The  view  In  the  di- 
rection of  the  railroad  from  the  highway 
was  more  obstructed  when  the  leaves  were 
on  the  trees,  which  was  true  at  the  time  of 
the  accident  here  in  question.  Certain  other 
facts  should  be  noticed,  as  illustrating  the 
physical  conditions  near  the  crossing,  as  they 
existed  at  that  time.  A  wagon  bridge  in 
the  highway.  Immediately  south  of  the  bend 
above  mentioned,  is  382  feet  distant  from 
the  center  of  the  crossing.  From  about  the 
point  where  the  highway  bends  to  the  east, 
the  road  is  uphill  to  the  crossing,  the  as- 
cent being  steeper  near  the  crossing.  Three 
hundred  and  twenty-five  feet  south  of  the 
center  of  the  crossing,  the  railroad  track 
crosses  an  iron  bridge,  and  on  either  side  of 
this  bridge  the  track  is  laid  upon  an  em- 
bankment approximately  18  feet  in  height. 
From  a  point  some  distance  south  of  the 
railroad  bridge,  the  railroad  runs  downgrade 
to  tbe  crossing-.  Appellee  bad  no  previous 
knowledge  of  the  road;  but,  after  they  had 
driven  across  the  wagon  bridge,  and  were 
about  to  ascend  the  hill,  she  observed  the 
railroad  crossing  at  the  top  of  the  hill,  and 
at  ber  request  the  horse  was  stopped,  while 
botb  looked  and  listened  to  ascertain  if  a 
train  was  coming.  From  the  point  where 
they  so  stopped,  according  to  the  appellee's 
testimony,  she  was  able  to  look  along  the 
Riilroad  track  for  a  short  distance  beyond — 
that  is,  south  of  the  railroad  bridge — and 
thtT-e  was  nothing  to  obstruct  her  view  be- 
tween tbe  railroad  bridge  aud  the  crossing. 


Seeing  nothing  and  hearing  notbiiig-towarn 
them  of  the  approach  of  a  train,  the  horse 
was  started  up  the  hill,  on  a  walk,  towards 
the  crossing.  Before  the  crossing  was  reach- 
ed, but  just  how  far  from  it  is  not  Very  clear 
from  tbe  testimony,  appellee  was  looking 
along  the  railroad  toward  the  north  to  ob- 
serve whether  a  train  was  coming-  from  that 
direction,  and,  turning  to  look  in  the  opposite 
direction,  she  saw  a  passenger  train  at  the 
railroad  bridge,  coming  at  a  high  rate  of 
speed  from  tbe  south.  At  about  the  same 
instant  of  time,  the  danger  whistle  was 
sounded  by  the  engineer,  and  the  little  girl, 
with  a  scream,  dropped  the  lines  and  Jumped 
out  of  the  wagon.  Appellee  seized  the  lines, 
and,  according  to  her  testimony,  pulled  on 
them  with  all  her  might  in  order  to  stop 
the  horse.  There  was  testimony  to  the  ef- 
fect that  the  horse  became  frightened  and 
stopped  momentarily,  but  afterwards  started 
towards  the  crossing,  appellee  all  the  while 
tugging  at  the  lines  to  stop  him;  and  that, 
as  tbe  train  passed  the  crossing,  the  horse 
swerved  to  the  right,  overturning  the  vehicle, 
and  appellee  was  thrown  upon  a  kind  of  plat- 
form made  of  slag-^  enclosed  by  boards  set  up 
edgewise,  on  the  right-band  side  of  tbe  road 
and  near  the  railroad  track,  sustaining  the 
Injuries  described  in  the  testimony.  It  ap- 
peared that  the  platform  mentioned  had  been 
constructed  by  tbe  appellant  company  for 
the  accommodation  of  passengers  getting  off 
or  on  some  of  its  trains  which  stopped  at  the 
crossing  upon  signal.  Other  material  facts 
will  be  noticed  later. 

The  complaint  alleged  that  the  defendant 
company  caused  its  locomotive  and  attached 
train  to  be  driven,  run,  and  conducted  along 
its  railroad  track,  at  and  near  the  intersec- 
tion of  the  railroad  with  the  public  highway, 
in  a  negligent,  careless,  and  reckless  manner, 
at  a  speed  of  about  45  miles  per  hour;  and 
further  charged  defendant  with  negligence 
In  failing  and  neglecting  to  cause  the  whis- 
tle or  bell  on  the  locomotive  to  be  sounded 
or  rung,  or  to  give  any  signal  or  warning  of 
the  approach  of  the  train,  until  the  locomo- 
tive and  train  were  at  a  point  about  100 
yards  from  the  intersection  of  the  highway, 
by  reason  whereof  neither  the  plaintiff  nor 
her  companion  saw  or  heard  the  locomotive 
and  train  until  the  same  were  about  75  yards 
from  the  crossing.  It  was  alleged  that,  by 
reason  of  the  negligence  of  the  defendant 
stated,  the  horse,  which  was  drawing  the 
vehicle  in  which  the  plalntifT  was  riding, 
was  compelled  to  suddenly  ileave  the  high- 
way near  the  intersection  of  the  railway 
with  the  highway  to  avoid  being  struck  by 
tbe  locomotive  and  train,  and  In  that  way 
the  vehicle  was  overturned  and  the  plaintiff 
was  violently  thrown  upon  some  slag  or 
stones,  sustaining  injuries,  etc.  The  answer 
of  the  defendant  denied  all  of  the  allegations 
of  the  complaint  Imputing  negligence,  and 
affirmatively  alleged  that  the  plaintiff  failed 
to   exercise   reasonable  care  at  and  Imme- 


Digitized  by 


Google 


140 


321  PACIFIC  RBFORTBB 


(Colo. 


diatdy  prior  to  the  time  of  receiving  the 
alleged  injury,  which  ftiilure  on  her  part  di- 
rectly contributed  to  such  Injury.  The  af- 
firmatlye  defense  was  pnt  in  Issue  by  repli- 
cation. At  the  trial,  the  defendant  moved 
for  a  nonsuit  at  the  conclusion  of  the  evi- 
dence Introduced  on  behalf  of  the  plaintiff, 
and  the  motion  was  overruled.  The  defend- 
ant excepted  to  this  ruling  of  the  court,  but 
afterwards  Introduced  evidence  in  defense, 
and,  after  all  the  evidence  was  in,  moved  the 
court  to  instruct  the  Jury  to  return  a  verdict 
for  the  defendant.  The  motion  for  nonsuit 
was  pnt  upon  the  ground  that  the  uncontra- 
dicted evidence  showed  that  the  plaintiff  waa 
guilty  of  contributory  negligence,  which.  In 
law,  precluded  a  verdict  in  ber  favor;  and 
the  motion  for  a  directed  verdict  was  made 
upon  the  same  ground,  and  the  further 
ground  that  it  was  shown  by  the  uncontra- 
dicted evidence  that  defendant  was  not  neg- 
ligent as  alleged  In  the  complaint  The  lat- 
ter motion  was  likewise  denied,  and  error  Is 
assigned  upon  the  decision  of  the  conrt  with 
respect  to  both  motions. 

[1]  In  this  state  of  the  record,  It  is  not 
Important  to  consider  the  rulings  upon  the 
two  motions  separately,  since  it  has  become 
necessary  to  examine  all  of  the  evidence  in- 
tioduced  at  the  trial,  for  the  purpose  of 
determining  whether  or  not  the  case  should 
have  been  withheld  from  the  Jury.  Railway 
Co.  T.  Henderson,  10  Colo.  1,  13  Pac.  910; 
Horn  v.  Keitler,  15  Colo.  318,  25  Pac.  601; 
Jackson  v.  Crllly,  16  Colo.  103,  26  Pac.  331; 
WeU  V.  Nevltt,  18  Colo.  10.  31  Pac.  487;  Den- 
ver, etc.,  Ry.  Co.  V.  Robinson,  6  Colo.  App. 
432,  435,  40  Pac.  840. 

[2]  The  appellate  courts  of  this  state  have 
been  frequently  called  upon  to  define  the 
basic  principles  by  which  trial  courts  are 
to  be  guided  in  the  determination  of  motions 
of  this  character  under  varying  conditions  of 
fact.  Thus,  in  Nichols  v.  Railroad  Co.,  44 
Colo.  501,  508,  68  Pac.  808,  812,  the  Supreme 
Court,  by  Mr.  Justice  Gabbert,  said:  "Cases 
frequently  arise  wherein  It  becomes  the  duty 
of  the  trial  court  to  determine  the  question 
of  the  negligence  of  the  plaintiff  as  a  mat- 
ter of  law,  but  those  are  cases  where  the 
testimony  will  allow  no  other  inference;  and 
hence,  it  follows  that  where  the  question  of 
negligence  depends  on  a  state  of  facts  from 
which  different  minds  may  honestly  draw 
different  conclusions  on  that  issue,  the  ques- 
tion must  be  submitted  to  the  Jury  for  de- 
termination. Colo.  Central  R.  R.  Co.  v.  Mar- 
tin, 7  Colo.  592  [4  Pac.  1118];  Lord  v.  Pueblo 
S.  &  R.  Co.,  12  Colo.  390  [21  Pac.  148];  Solly 
V.  Clayton,  12  Colo.  80  [20  Pac.  3511;  D.  &  R. 
G.  Ry.  Co.  V.  Spencer,  27  Colo.  313  [61  Pac. 
606,  51  L.  R.  A.  121].  There  is  no  doubt 
about  this  proposition,  but  the  difficulty 
arises  In  applying  it  The  obligations,  rights 
and  duties  of  railroads  and  travelers  ui)ou 
Intersecting  highways  are  mutual  and  recip- 
rocal, and  no  greater  degree  of  care  is  re- 
quired of  one  than  the  other.    True,  the  rail- 


road company  has  the  right  Of  precedence  at 
such  crossings;  but  both  parties,  in  tbe  ex- 
ercise of  their  respective  rights,  are  never- 
theless required  to  exercise  reasonable  care 
In  enjoying  them — the  one  to  avoid  Inflict- 
ing injuries,  and  the  other  to  avoid  being  in- 
jured." 

And  In  the  case  of  Tramway  Co.  v.  Wright, 
47  Colo.  866,  107  Pac.  1074,  Mr.  Justice  White, 
speaking  for  the  court,  saM:  "What  consti- 
tutes negligence  and  reasonable  care  is  a 
question  for  the  court,  but  Whether  the 
facta  F^ied  upon  to  show  either  has 
been  proved  is  for  the  Jury.  In  the  deter- 
mination of  such  matters  all  disputed  facts 
are  to  be  decided  In  favor  of  the  plaintiff, 
and  all  presumptions  and  Inferences  favora- 
ble to  him,  which  the  evidence  warrants, 
must  be  accepted  as  true.  Nichols  t.  Chi- 
cago, etc.,  Co.,  44  Colo.  501  [98  Pac.  808]. 
Therefore,  when  the  facts,  or  the  Inferences 
to  be  drawn  therefrom  are  In  any  substan- 
tial degree  doubtful,  or  fair-minded  men 
might  reach  different  conclusions  from  the 
facts,  tbe  only  proper  rule  Is  to  submit  the 
question  to  the  Jury  for  determination.  It 
is  only  where  tbe  facts  are  undisputed,  and 
but  one  Inference  can  be  drawn  from  them, 
that  it  becomes  the  duty  of  the  court  to  de- 
termine, as  a  matter  of  law,  whether  there 
was  such  lack  of  negligence  or  tbe  presence 
of  such  contributory  negligence  as  to  pre- 
clude any  recovery.  Behrens  v.  K.  P.  Ry. 
Co.,  5  Colo.  400;  Denver,  S.  P.  &  P.  R.  Co. 
V.  Wilson,  12  Colo.  20,  27  [20  Pac.  340];  liOrd 
V.  Pueblo  S.  &  R.  Co.,  12  Colo.  390  [21  Pa& 
148];  Guldager  v.  Rockwell,  14  Colo.  4S» 
[24  Pac.  556];  Horn  y.  Reltler,  15  Colo.  316 
[25  Pac.  501);  Union  C.  ft  O.  Co.  v.  Sond- 
berg,  36  Colo.  8  [85  Pac.  319]." 

[3]  In  the  present  case,  the  measure  of 
plaintiff's  duty  In  observing  due  care  and 
caution  to  avoid  injury,  in  the  circumstances 
disclosed  by  the  evidence,  were  stated  in  In- 
structions numbered  4  and  7  given  by  the 
conrt  to  the  Jury.  Those  instructions  were 
not  objected  to  on  either  side,  and  they  may 
be  taken  to  be  a  fair  statement  of  tbe  law 
applicable  to  the  defense  of  contributory 
negligence.  In  instruction  4,  the  Jury  were 
told,  in  substance,  that  when  the  plaintUf 
approached  the  railroad  crossing,  It  was  her 
duty  to  exercise  that  degree  of  care  and  cau- 
tion which  an  ordinarily  prudent  woman 
would  have  exercised  under  the  circum- 
stances disclosed  by  the  evidence;  that  It 
was  her  duty  to  look,  and  continue  to  look 
in  both  directions,  and  listen  for  an  ap- 
proaching train,  until  she  had  reached  a 
point  in  such  proximity  to  the  trade  that  fur- 
ther looking  and  listening  were  not  reason- 
ably necessary,  and  if  under  all  the  circum- 
stances a  prudent  woman  would  have  stop- 
ped her  vehicle  for  that  purpose,  it  was  the 
duty  of  the  plaintiff  to  have  so  stopped. 

[4]  And  by  Instruction  7  the  Jury  were  told 
that  "it  was  the  duty  of  the  plaintiff  not  only 
to  look  and  to  listen,  but  to  see  what  was 
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reasonably  visible  and  to  hear  what  was  rea- 
sonably audible,  and  if  tbe  train  was  In 
sight,  or  Its  approach  was  reasonably  audi- 
ble, to  one  in  her  position,  at  any  time  when 
she  was  at  a  safe  distance  from  the  railroad 
track,  she  Is  condnslTely  presumed  to  have 
s<>en  and  heard  It  regardless  of  whether  or 
not  she  actually  did  see  or  hear  It" 

[51  It  Is  contended  on  the  part  of  tbe  ap- 
pellant however,  that  the  question  ought  not 
to  have  been  submitted  to  the  Jury  at  all, 
for  tbe  reasons,  first,  that  the  testimony  of 
appellee  herself  showed  that  she  did  not  ex- 
ercise the  degree  of  caution  which  tbe  law 
requires  of  one  approaching  a  railroad  cross- 
ing— that  Is,  that  she  did  not  look  and  listen 
to  ascertain  whether  a  train  was  approach- 
ing, when  and  where  such  attention  would 
have  availed  to  prevent  the  accident  com- 
plained of;  and,  second,  that  the  only  le- 
gally permissible  Inference  from  the  undis- 
puted facts  of  the  case  was  that  she  failed 
to  use  proper  care  and  caution  to  avoid  ap- 
parent danger. 

As  to  the  testimony  of  tbe  appellee.  It  must 
be  said  that,  considered  fairly,  It  tended  to 
show  that  she  caused  the  horse  to  be  stop- 
ped on  the  slope  of  the  bill  between  the  bend 
of  the  highway  and  the  crossing,  for  a  time 
Bufflclent  to  satisfy  both  her  and  her  com- 
panion, by  using  their  eyes  and  ears,  that 
there  was  no  train  approaching;  that  she 
looked  back  of  her  and  to  the  right  and  left, 
and  there  was  no  train  In  sight;  that  they 
then  proceeded  up  the  hill,  the  horse  walk- 
ing slowly,  and  appellee  continued  to  watch 
In  both  directions  for  a  train;  that  her  view 
of  the  track  on  the  left  was  obstructed  by 
the  trees  and  one  of  the  houses,  the  trees  be- 
ing all  around  the  dwelling  house  and  near 
the  railroad  bridge,  and  that  the  view  was 
not  much  Improved  as  they  got  farther  up 
the  hlU;  that  she  heard  notbing  and  saw 
nothing  to  warn  her  that  the  train  was  com- 
ing, until  she  observed  it  at  or  near  the  Iron 
bridge,  coming  towards  the  crossing,  as  she 
expressed  it,  "like  the  wind";  that  she  was 
listening  to  bear  the  whistle  of  the  locomo- 
tive, and  that  no  whistle  was  blown  until 
the  locomotive  was  almost  at  the  bridge, 
when  tbe  sharp  warning  or  danger  signals 
were  blown;  that  In  the  interval  of  a  few 
seconds  which  elapsed  from  the  time  when 
she  first  saw  the  locomotive  until  it  reached 
the  crossing,  she  was  occupied  In  picking  np 
the  lines,  which  tbe  little  girl  had  dropped 
in  her  fright,  and  endeavoring  to  control  the 
horse;  that  the  horse  exhibited  great  fright, 
and  bolted  in  the  direction  of  the  crossing, 
and  she  held  htm  back  with  all  her  might; 
and  that  the  horse  was  dose  to  the  engine, 
whea  he  turned  to  the  right  towards  the 
cattle  gnard  on  that  side  of  the  crossing, 
where  she  was  thrown  from  the  wagon.  It 
appeared  that  she  might  have  seen  the  train 
a  few  seconds  before  she  actually  did  see  it 
but  just  how  many  seconds  before  is  not  very 
cvtaln.    Bnt  It  conld  reasonably  be  Inferred 


from  her  testimony  that,  when  the  locomo- 
tive first  came  in  sight  she  was  for  the  mo- 
ment looking  along  the  track  north  of  the 
crossing  to  see  if  there  was  any  train  In 
that  direction.  She  testified  In  that  regard, 
on  cross-examination:  "Q.  Tou  stated  that 
yon  had  been  looking  to  your  right  toward 
Broomfield  just  before  the  train  whistledT 
A.  Yes,  sir.  ♦  ♦  *  I  looked  if  tbe  train 
was  coming  that  way,  because  I  did  not  hear 
the  train;  It  came  so  swift  that  I  didn't  bear 
it,  only  the  danger  whistle  right  on  tlM 
bridge.  *  •  *  Q.  As  yon  came  around 
over  the  bill  yon  were  coming  in  the  same 
direction  as  the  train,  and  you  could  see  to- 
ward Broomfield  a  long  way?  A.  Yes,  sir. 
Q.  Bnt  you  could  not  see  so  well  towards  the 
Church  bouse?  A.  No,  sir,  on  account  of  the 
trees.  Q.  And  yon  were  looking  up  In  the 
direction  from  where  yon  could  see  a  long 
way?  A.  Yes.  Q.  And  not  paying  any  at- 
tention to  what  was  happening  on  the  left? 
A.  I  paid  attention,  bnt  I  could  not  turn  my 
head  this  way  and  that  way  so  quick." 

If  it  conld  be  Inferred  from  the  appellee's 
statements  on  the  witness  stand  that  she 
might  have  exercised  a  greater  degree  of 
pmdence  and  caution  to  avoid  possible  dan- 
ger, tbe  inference  was  not  so  conclusive  or 
indisputable  as  to  warrant  the  court  In  hold- 
ing, as  a  matter  of  law,  that  her  testimony 
disclosed  such  contributory  negligence  as  pre- 
vented a  verdict  in  her  favor. 

[6,  7]  The  burden  of  proving  the  contribu- 
tory negligence  of  tbe  plaintiff  rested  with 
the  defendant,  and  in  determining  whether 
the  defendant  was  entitled  to  a  directed  ver- 
dict on  that  issue,  the  trial  court  was  Justi- 
fied In  giving  the  plaintiff  the  benefit  of  the 
most  favorable  construction  which  could  rea- 
sonably be  given  to  her  testimony. 

[8]  It  Is  further  contended  that  certain 
physical  facts,  established  by  undisputed  ev- 
idence, were  legally  conclusive  that  api)ellee 
did  not  exercise  the  degree  of  care  and  cau- 
tion, which  the  law  required  of  her,  not- 
withstanding her  testimony  that  she  looked 
and  listened  for  an  approaching  train;  and 
this  claim  requires  a  further  investigation  of 
the  evidence.  In  this  connection,  it  should  be 
observed  that  tbe  testimony  of  Mary  Mc- 
Morrow,  the  little  girl,  who  accompanied  ap- 
pellee at  the  time  the  latter  was  injured,  and 
who  was  called  as  a  witness  by  tbe  defend- 
ant, tended  to  corroborate  the  statements  of 
the  appellee  in  some  important  particulars. 
She  (Mary)  testified  that  she  saw  the  train, 
when  it  was  at  tbe  railroad  bridge,  and  that 
she  then  threw  the  lines  down  and  Jumped 
out  of  tbe  buggy.  She  said  that  she  did  not 
stop  the  horse,  but  Jumped  out  while  the 
horse  was  going.  She  further  testified  that 
the  horse  was  20  or  25  feet  from  the  track 
when  she  first  saw  the  train;  that  she  had 
been  looking  first  in  one  direction  and  then 
In  tbe  other  to  see  if  a  train  was  coming; 
that  she  saw  the  train  at  the  same  time  she 
beard  tbe  whistle,  and  that  tbe  whistle  was 
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not  blown  bef of e  the  train  got  to  the  rail- 
road bridge.  She  also  said  that  she  believed 
appellee  was  looking  out  for  a  train  as  they 
were  driving  towards  the  track. 

It  is  undoubtedly  true  that,  at  the  time  of 
the  occurrence  upon  which  the  action  was 
based,  the  view  of  one  traveling  on  the  pub- 
lic road  northerly  towards  the  crossing  was 
substantially  Interrupted,  on  the  left,  by 
the  buildings,  and  particularly  by  the  trees, 
which  were  then  in  full  foliage.  The  state- 
ments of  the  many  witnesses  who  testified 
with  reference  to  howr  far  a  train  might  be 
seen  from  the  highway,  at  different  points 
west  and  south  of  the  crossing,  were  con- 
flicting and  somewhat  confusing.  Witnesses 
for  the  defense  talked  about  looking  be- 
tween, through,  and  under  the  trees.  In  a 
fashion  probably  more  satisfactory  to  them- 
selves than  enlightening  to  others.  Some  of 
this  testimony  does  not  seem  to  be  consist- 
ent, in  its  details,  with  the  evidence  afford- 
ed by  photographs  introduced  as  exhibits  on 
the  side  of  the  plaintiff  below.  Probably, 
from  all  the  evidence,  the  appellee  might 
have  selected  a  more  favorable  point  of 
view,  from  which  to  watch  for  a  train,  com- 
ing from  behind  them,  beyond  the  trees  and 
buildings,  than  the  place  where  they  stopped 
to  look,  had  she  been  as  well  acquainted  with 
the  locality  as  were  some  of  the  witnesses. 
Two  witnesses  testified  for  the  defense  that 
the  best  view  from  the  highway  towards  the 
railroad,  on  the  left  of  one  approaching  the 
crossing  from  the  southwest,  could  be  had 
at  a  point  175  feet  distant  from  the  cross- 
ing, by  looking  through  the  trees.  One  said 
that,  at  a  point  on  the  highway  100  feet  from 
the  crossing,  the  track  could  not  be  seen  at 
all.  Mr.  Church,  who  owned  the  house 
near  the  crossing,  which  has  been  mention- 
ed, and  had  lived  there  for  43  years,  testi- 
fied for  the  defendant:  "Standing  75  feet 
from  the  track,  looking  south,  you  can  see 
about  800  feet — see  the  train  and  have  a 
clear  passage  for  800  feet  At  i'2o  feet  you 
can't  see  quite  as  far.  •  •  •  I  have  look- 
ed at  it  when  the  trees  had  leaves  on  and 
when  they  didn't  have  leaves  on.  Since  Oc- 
tober, 1906,  a  few  limbs  have  been  cut  off 
from  some  of  the  trees  near  the  railway. 
Before  they  were  cut  off  they  were  high 
enough  so  you  could  see  the  traiu  under 
them." 

Another  witness  for  the  defense  said: 
"From  a  point  about  25  feet  from  the  rail- 
road crossing,  I  could  see  up  the  track  about 
1,000  feet.  I  stood  at  that  poiut  because 
rhat  was  where  the  horse  was  standing 
when  the  engineer  gave  the  signals.  I  know 
it  was  1,000  feet,  because  we  measured  It, 
I  think  I  stepped  it.  •  •  ♦  The  only  dif- 
ference between  conditions  then  and  those 
shown  in  ISxhlbit  3  (a  photograph  introduc- 
ed by  the  defendant)  is  that  the  trees  then 
had  leaves  on  them  and  that  limb  is  now 
cut  off.  At  the  time  I  made  uiy  observation 
I  could  see   through   the  limb   which  has 


since  been  cut  off.  I  could  see  through  the 
tree  below  where  that  limb  stood.  I  stiould 
say  It  was  500  or  600  feet  from  the  railroad 
crossing  to  that  tree.  *  *  •  xhe  body 
of  the  tree  was  about  six  feet  from  the  grade. 
These  limbs  did  not  extend  over  the  rails. 
I  should  Judge  they  extended  to  witUu  six 
feet  of  the  rail  on  the  east" 

Another  witness  stated:  "I  should  Judge 
that  when  within  175  feet  of  the  crossiiag 
you  can  see  a  distance  five  times  as  great 
as  from  the  crossing  south  to  the  railroad 
bridge.  It  is  my  opinion  that  100  feet  from 
the  track  one  could  see  50O  or  600  feet 
along  the  track.  You  can  see  further  at  50 
feet  than  at  100  feet  from  the  track.  When 
125  feet  from  the  track  in  the  wagon  road 
you  would  have  to  look  through  the  trees. 
At  175  feet  you  can  see  around  the  trees." 

Some  of  the  witnesses,  who  appeared  to 
tiave  made  their  observations  when  the  trees 
were  denuded  of  leaves,  stated  that  from  a 
point  on  the  public  road  25  feet  from  the 
cros.'^lng  they  were  able  to  look  along  the 
track  southerly  for  more  than  2,000  feet. 
Un  the  other  tiand,  witnesses  for  the  plain- 
tiff, who  lived  near  the  crossing,  gave  testi- 
mony to  the  effect  that  one  must  be  very 
near  the  track  at  the  crossing  to  see  any 
considerable  distance  south  of  the  railroad 
bridge,  when  the  leaves  were  on  the  trees. 
It  should  be  said,  with  respect  to  the  testi- 
mony of  plamtiff's  witnesses,  that  their  con- 
ceptions of  distances  were  exceedingly  vague. 
But  consideration  of  the  entire  mass  of  tes- 
timony bearing  upon  the  extent  of  the  ot>- 
struction  to  the  view  from  the  highway  to- 
wards the  railroad,  in  connection  with  the 
photographic  views,  convinces  us  that  the  evi- 
dence in  that  regard  was  far  from  being  so 
one-sided  that  It  established  a  conclusive 
presumption  of  contributory  negligence  on 
the  part  of  the  plaintiff  in  law,  so  as  to  bar 
her  from  recovery,  without  reference  to  any 
question  as  to  whether  or  not  her  injuries 
resulted  from  the  alleged  negligence  of  the 
defendant's  servants. 

Before  leaving  this  branch  of  the  disctis- 
slon,  it  is  proper  to  refer  to  the  testimony 
of  the  engineer  in  charge  of  the  locomotive 
attached  to  appellant's  train.  He  said:  "I 
remember  the  lady  and  little  girl  there  In 
the  road  at  Church's  Crossing.  When  I  first 
saw  them  the  train  was  perhaps  15  or  20 
feet  south  of  the  bridge  coming  at  about  35 
miles  an  hour.  At  that  time  they  were  50 
or  60  feet  north  of  the  wagon  bridge  to- 
ward the  road  crossing.  They  were  riding 
along  slowly,  and  I  thought  they  were  not 
paying  any  attention.  I  gave  the  whistle — 
four  sharp  blasts — because  I  thought  they 
were  not  paying  any  attention  to  the  train, 
and  I  wanted  to  attract  their  attention  so 
that  they  would  see  the  train  coming  and 
would  not  get  on  the  track.  They  couldn't 
anyhow.  I  should  Judge  that  the  distance 
fioui  the  wagon  bridge  to  the  crossing  is 
something  over  200  feet,  and  that  those  peo- 
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pie  were  75  or  100  feet  away  from  the  track 
wben  I  first  saw  them.  The  locomotive  was 
15  or  20  feet  from  the  railroad  bridge  when 
I  first  saw  them  and  I  reached  up  and 
caught  bold  of  the  whistle  rod.  •  •  * 
Those  trees  at  the  time  were  covered  with 
pretty  heavy  foliage,  and  did  hinder  me 
from  seeing  them.  The  first  place  where  I 
could  see  these  people  along  the  wagon  road 
was  when  they  were  at  the  iwint  indicated, 
and  I  was  then  near  the  bridge.  •  »  • 
When  I  first  saw  the  horse  It  was  walking 
along  at  a  fair  gait.  I  didn't  notice  the  con- 
duct of  the  horse  after  I  gave  this  warning 
signal.  I  saw  the  lady  reach  over  and  catch 
hold  of  the  lines,  and  when  I  passed  them 
they  were  down  below  me  and  back  of  me. 

*  *  *  I  looked  back,  and  I  should  Judge 
they  were  at  least  60  feet  from  the  baggage 
car  when  I  was  just  over  the  crossing,  be- 
cause I  shut  the  throttle  off  and  intended  to 
stop.  •  •  *  After  I  whistled  the  horse 
started  to  run  toward  the  train  and  the 
lady  caught  hold  of  the  lines.  The  horse 
was  60  feet  from  the  track  when  I  shut  off 
the  throttle,  and  I  should  Judge  it  was  about 
100  feet  from  the  crossing  when  I  first  saw 
It." 

The  same  witness  testified  that  he  was 
sure  that  be  had  blown  the  whistle  at  the 
whistling  post,  1,500  or  1,600  feet  distant 
from  the  crossing;  and  that  he  never  failed  to 
blow  the  whistle  for  that  particular  cross- 
ing, for  the  reason  that,  "on  account  of  the 
trees  there,  it  is  a  bad  crossing."  It  seems, 
from  the  testimony  of  other  witnesses,  that 
the  engineer  may  have  been  mistaken  in  his 
estimate  of  the  distance  of  the  horse  and 
wagon  from  the  crossing,  when  he  gave  the 
danger  warning.  His  testimony  on  that 
point,  as  well  as  with  respect  to  the  distance 
of  the  horse  from  the  crossing,  when  the 
engine  crossed  the  highway,  is  clearly  in 
conflict  with  that  of  the  appellee,  and  her 
companion,  Mary  McMorrow,  and  also  with 
that  of  the  witness  Forsthoffer,  who  saw  the 
occurrence.  The  latter  said:  "I  heard  the 
train  before  it  gave  the  warning  signals,  and 
I  heard  the  sharp  short  signal  blasts.  I 
should  think  at  that  time  the  buggy  and  oc- 
cupants were  about  25  feet  from  the  cross- 
ing. The  train  was  nearly  on  the  bridge, 
right  at  the  bridge.  •  •  •  When  I  heard 
the  whistle  they  stopped  a  second,  and  then 
started  up  again.  The  horse  kept  going,  and 
the  horse  Just  about  got  up  to  the  express 
car,  and  then  he  turned  off  a  little  east  on 
the  platform.  The  horse  walked  on  the  edge 
of  the  platform,  and  the  lady  tipped  out. 

*  •  •  The  train  was  going  fast.  I  don't 
know  whether  the  little  girl  Jumped  out  of 
the  baggy  or  not.  Q.  Now,  can  you  say  how 
close  to  this  horse  or  the  buggy  the  train 
was  as  It  passed?  A.  I  don't  think  It  went 
any  closer  than  12  feet."  The  same  witness 
said:  "I  saw  these  people  Just  after  they 
crossed  the  wagon  bridge,  and  also  when 
they  were  25  feet  from  the  track,  at  the  time 


the  whistle  blew.  I  watdied  them  because 
tiie  train  was  coming,  and  they  were  about 
30  feet  from  the  track  when  I  first  became 
aware  of  the  approach  of  the  train." 

Counsel  for  appellant,  in  their  brief,  quote 
at  large  from  the  opinion  of  Judge  (now  Mr. 
Justice)  Vandeventer  in  Chicago,  etc.,  Ky.  Co. 
V.  Andrews,  130  Fed.  65,  64  C.  C.  A.  399; 
but  they  omit  reference  to  the  portion  of 
that  opinion  which  seems  to  bear  most  di- 
rectly upon  the  facts  of  this  controversy,  and 
wherein  it  was  said:  "He  (plaintiff)  had 
worked  much  In  the  neighborhood  of  the 
railroad,  frequently  crossed  the  tracks  at  the 
crossing;  knew  of  the  double  track,  the  sur- 
roundings of  the  crossing,  and  the  speed  of 
the  Chicago  special.  He  also  knew  that  a 
train  might  pass  at  any  time,  and  that  some 
of  the  trains.  Including  this  one,  did  not 
stop  at  Scranton.  ♦  *  ♦  In  approaching 
the  crossing  from  the  north,  the  view  of  the 
railroad  from  the  west  was  somewhat  ob- 
structed by  the  structures  and  the  stockyards 
alMve  named,  but,  while  there  was  a  conflict 
in  the  evidence  on  the  point,  it  will  be  as- 
sumed that  plaintiff  was  not  negligent  In 
failing  to  see  the  passing  train  before  he 
reached  the  immediate  vicinity  of  the  tracks." 
The  distinguished  court  there  held  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence, in  law,  because,  after  he  reached  the 
railroad  tracks,  "he  actually  stepped  In  front 
of  a  moving  train,"  the  proximity  of  which 
he  could,  by  the  exercise  of  reasonable  care, 
and  should,  have  discovered,  before  attempt- 
ing to  cross  the  track.  The  circumstances 
and  surroundings  of  the  accident  involved 
in  the  last-mentioned  case,  as  disclosed  by 
the  court's  opinion,  are  so  widely  variant 
from  the  facts  presented  by  this  record,  that 
the  opinion  mentioned  seems  to  lend  no  pos^i 
sible  support  to  any  contention  on  the  part 
of  appellant  here.  '     ' 

Westerkamp  v.  C,  B.  &  Q.  Railway  Co.i 
41  Colo.  290,  92  Pac.  687,  furnishes  an  apt 
Illustration  of  the  proper  application  of  the 
rule  of  law,  which  appellant's  counsel  insist 
should  determine  the  present  controversy. 
Westerkamp  was  attempting  to  drive  across 
the  track  in  front  of  a  locomotive,  which 
struck  his  wagon,  demolishing  it  and  serious- 
ly injuring  him.  He  was  familiar  with  the 
crossing  and  its  surroundings,  and  knew 
that  a  train  was  due  from  the  east  about 
the  time  when  he  arrived  at  the  crossing. 
The  accident  occurred  about  six  o'clock  in  the 
morning,  in  the  month  of  January.  While 
the  morning  was  dark,  cloudy,  and  foggy, 
the  locomotive  carried  a  brilliant  headlight, 
which  was  easily  discernible  at  a  great  dis- 
tance, and  there  seems  to  have  been  nothing 
to  prevent  his  seeing  it  for  some  little  time 
before  he  reached  the  crosNing.  Discussing 
the  evidence  on  that  point,  it  was  said  in  the 
opinion:  "He  (plalntitF)  knew  a  train  was 
about  due,  and  testified  that  distant  about 
190  feet  from  the  track  he  commenced  look- 
ing, towards  the.  east,  and,  when  within  oO 
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or  60  feet  of  tbe  crossing,  stopped  Us  team, 
and  looked  and  listened  for  an  approaching 
train  from  tbat  direction;  tliat  be  did  not 
hear  or  see  one ;  tbat  he  noticed  switch  and 
other  lights  from  a  quart«r  to  half  a  mile 
distant,  in  the  direction  in  which  he  looked; 
that  as  he  approached  the  track  he  continued 
to  look  and  listen  until  within  twenty-flve 
or  thirty  feet  of  the  crossing,  but  neither 
saw  nor  heard  the  train  which  collided  with 
him,  but  did  see  the  switch  and  other  lights 
above  referred  to.  He  then  drove  upon  the 
track  and  was  injured.  *  *  *  At  the 
point  where  plaintiff  first  stopped  there  was 
nothing  to  obscure  his  view  along  the  track 
towards  the  east  for  a  distance  of  2,000  feet 
or  more,  other  than  the  trunks  of  a  few  leaf- 
less trees,  and  a  couple  of  telephone  poles 
which  would  have  done  nothing  more  than 
momentarily  obscure  the  headlight  of  the  lo- 
comotiye  when  a  tree  or  pole  was  in  the 
direct  line  of  his  vision  and  the  headlight. 
*  *  *  He  says  he  continued  to  look  un- 
til within  25  or  30  feet  of  the  track,  but  did 
not  see  the  train  approaching  from  the  east. 
From  this  point,  according  to  the  undisputed 
testimony,  there  was  nothing  whatever  to 
obstruct  his  view  for  an  Indefinite  distance 
to  the  east.  ♦  •  •  In  such  circumstances 
it  seems  Incredible  tbat  he  looked  toward 
the  east,  as  he  says  he  did,  and  failed  to 
notice  the  rapidly  moving  headlight  when  he 
first  began  to  look  or  Its  proximity  when  he 
was  within  twenty-five  or  thirty  feet  of  the 
ttAdk,  when  the  headlight  must  have  been  so 
distinctive  by  reason  of  its  brilliancy  and 
relative  position  to  the  other  lights  of  which 
he  speaks.  Clearly,  although  it  may  have 
been  cloudy  and  foggy  at  the  time,  these 
conditions  were  not  sufficient  to  obacnre  the 
brilliant  headUght  of  the  locomotive  wh«i 
he  first  looked,  or  when  it  was  250  or  300 
feet  distant,  when  lights  of  less  power  in  its 
near  vicinity  were  discernible  at  the  time  he 
first  looked,  and  when  he  last  looked,  from  a 
quarter  to  half  a  mUe  beyond.  From  all  the 
facts  and  circumstances  there  Is  but  one  con- 
clusion deduclble,  viz.,  he  did  not  look;  be- 
cause, if  be  had,  he  could  not  have  failed  to 
discern  the  train  approaching  the  crossing 
he  was  about  to  drive  ov«r." 

The  evidence  in  the  case  at  bar  left  no 
room  to  doubt  the  fact,  that  at  the  time  of 
the  accident,  the  view  from  the  highway  to- 
ward the  railroad,  in  the  direction  from 
which  the  train  was  approaching,  was  ob- 
structed for  a  very  considerable  distance  be- 
tween the  Church  house  and  the  crossing. 
The  outlook  through  the  trees,  between  the 
house  and  the  railroad,  was  better  from  some 
points  of  view  than  from  others.  From  the 
testimony  of  the  plaintiff  it  appeared  that, 
when  they  stopped  to  look,  on  the  slope  of 
the  hill  after  passing  the  bend  in  the  high- 
way, the  track  was  visible  at  a  short  dis- 
tance south  of  the  railroad  bridge  and  from 
thence  north  to  the  crossing.  But  the  train 
was  coming  from  the  south,  and,  judging 


from  its  speed,  oonld  not  have  reached  the 
open  space  between  the  trees  and  the  cross- 
ing. There  is  no  Innate  improbability  in  the 
testimony  of  appellee  and  her  companion  that 
the  train  was  not  in  view  when  they  stopped 
the  horse  to  look  and  listen.  Nor  can  it  be 
said  that  the  nudisputed  evidence  proved, 
beyond  controversy,  that  she  ought  to  have 
discovered  the  train,  before  the  engineer 
whistled  the  danger  signal.  It  was  not  an 
unreasonable  inference  from  the  evidence 
that  she  was  not  able  to  see  the  train  before 
the  engineer  discovered  the  vehicle  and  its 
occupants,  which,  as  he  says,  was  when  the 
train  was  perhaps  15  or  20  feet  south  of  the 
bridge.  The  engineer's  statement  as  to  the 
location  of  the  horse  and  wagon,  when  first 
seen  by  him  and  when  the  train  passed  the 
crossing,  cannot  be  reconciled  with  the  testi- 
mony of  the  plaintiff  and  other  witnesses, 
who  were  in  a  situation  to  observe  what 
actually  occurred. 

[8]  This  confilct  was  vital  upon  all  phases 
of  the  controversy,  and  its  resolution  was 
plainly  for  the  Jury.  It  will  be  borne  In 
mind  that  the  app«dlee  was  not  attempting 
to  drive  towards  the  crossing,  at  any  time 
after  the  danger  signal  was  sounded,  but, 
as  she  stated,  she  was  using  all  effort  to 
stop  the  horse,  when  she  was  thrown  out  of 
the  wagon. 

In  Westerkamp's  Case,  supra,  the  court, 
speaking  of  the  cases  cited  by  his  counsel,  in 
support  of  their  contention  that  the  question 
of  his  negligence  should  have  been  submitted 
to  the  Jury,  said: 

"These  cases,  wlien  analyzed,  in  no  sense 
conflict  with  the  conclusion  we  have  reached, 
because  it  appears  therefrom  that  the  testi- 
mony bearing  on  the  subject  of  the  want  of 
care  of  the  party  injured  was  either  conflict- 
ing or  of  a  character  from  which  different 
Inferences  might  reasonably  be  drawn,  on 
that  question ;  or  it  appeared  that  the  injur- 
ed party  had  made  a  mistake  with  respect  to 
the  ai^roach  of  the  train  In  such  circimi- 
Btances  as  made  it  necessary  to  leave  It  to 
the  Jury  to  determine  whether  or  not  such 
mistake  was  the  result  of  a  failure  to  exer- 
cise proper  care." 

[1 0]  Whether  appellee  should  have  stopped 
a  second  time  and  waited,  before  she  had  any 
warning  that  a  train  was  coming,  or  wheth- 
er she  exercised  due  care  in  proceeding  slow- 
ly, while  giving  her  attention  to  looking  and 
listening  for  a  train,  was,  under  all  the  facts 
and  circumstances  of  the  case,  a  question  of 
mixed  law  and  fact,  to  be  determined  by  the 
Jury  under  the  instructions  of  the  court 

{11]  The  preceding  discussion  of  the  facts 
bearing  upon  the  alleged  negligence  of  the 
plaintiff  is  necessarily  based  upon  the  hy- 
pothesis that  there  was  competent  evidence 
in  support  of  the  allegations  of  the  complaint 
to  the  effect  that  no  proper  signal  or  warn- 
ing was  given  at  a  reasonable  distance  from 
the  crossing  to  notify  persons  on  the  high- 
way near  the  crossing  that  the  train  was 
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coming.  If  such  warning  were  given  In  a 
timely  manner,  tbe  fact  must  have  been  fatal 
to  a  recovery  by  the  plaintiff,  not  only  as 
establishing  a  conclusive  presnmptlon  of 
want  of  care  on  her  part,  but  also  because  of 
a  failure  of  proof  of  negligence  on  the  part 
of  the  defendant.  In  this  view,  the  correct- 
ness of  tbe  ruling  on  tbe  motion  for  a  di- 
rected verdict  depends  upon  the  Inquiry 
whether  the  Jury  were  at  liberty  to  find  from 
tbe  evidence  that  the  engineer  failed  to  blow 
tlie  whistle  for  tbe  crossing,  prior  to  blow- 
ing the  danger  signal  at  or  near  tbe  railroad 
bridge.  It  has  already  been  stated  that  the 
plaintiff  testified  that  the  whistle  was  not 
blown  prior  to  giving  tbe  danger  signal,  and 
in  that  she  was  corroborated  by  the  testi- 
mony of  her  companion,  Mary  McMorrow. 
Tbey  were  certainly  In  a  position  to  bear  the 
whistle,  if  it  had  been  blown,  and  their  at- 
tention was  directed  to  watching  for  tbe  ap- 
proach of  a  train.  Another  witness  for  the 
defense,  besides  two  of  tbe  plaintiff's  wit- 
nesses, testified  that  tbey  heard  no  whistle 
until  tbe  danger  signal  was  blown  at  or  very 
near  tbe  railroad  bridge.  Tbe  three  wit- 
nesses last  mentioned  all  heard  the  danger 
signal,  and  were  apparently  so  situated  that 
tbey  might  have  heard  the  whistle,  if  it  bad 
been  blown  at  any  reasonable  distance  from 
tbe  crossing.  The  engineer  and  fireman  tes- 
tified ttaat  the  former  gave  the  usual  signal 
for  the  crossing  at  the  whistling  post,  about 
1,500  feet  south  of  it,  and  two  other  wit- 
nesses testified  that  they  beard  the  whistle, 
when  tbe  train  was  at  the  whistling  post,  as 
well  aa  tbe  danger  signals  at  the  railroad 
bridge.  T7pon  this  evidence,  we  think  that 
the  question  of  the  negligence  of  the  defend- 
ant was  properly  submitted  to  tbe  jury. 
Northern  Pac.  R.  Co.  v.  Freeman,  174  U.  S. 
379,  19  Sup.  Ct  763,  43  I>.  Ed.  1014;  D.  & 
R.  O.  By.  Co.  V.  Lorentzen,  79  Fed.  291,  24 
C  C.  A.  582;  Jones  on  Ev.  (2d  Ed.)  {  898;  1 
Wigmore  on  Ev.  {  664;  Menard  v.  Boston, 
etc:.  B.  Co.,  100  Mass.  386,  23  N.  E.  214; 
Haun  V.  Bio  Grande  Western  Ry.  Co.,  22 
Utah,  846,  «2  Pac.  908 ;  Lee  v.  Chicago,  etc., 
Ry.  Co.,  80  Iowa,  172,  45  N.  W.  739. 

ESrror  was  assigned  upon  an  exception  tak- 
en to  instruction  numbered  1,  given  by  tbe 
court  to  the  Jury,  wherein  the  court  defined 
the  issues  made  by  tbe  pleadings,  the  objec- 
tion being  that  the  rate  of  speed  at  which 
tbe  train  was  moving  was  mentioned  as  an 
element  of  the  negligence  alleged  against  tbe 
defendant.  There  appears  to  be  no  merit  in 
tbls  criticism,  as  the  allegations  of  the  com- 
plaint were  properly  construed  by  the  court 
in  that  instruction. 

[11]  The  jury  were  subsequently  instruct- 
ed, in  instruction  numbered  lOA,  that  "tbe 
law  does  not  impose  any  restriction  upon  the 
rate  of  speed  at  which  a  railway  train  may 
be  run  outside  of  incorporated  towns;  but 
tbe  rate  of  epeei  of  a  railway  train  may  be 
considered  In  determining  whether  It  was  be- 
ing negligently  handled  or  controlled."  The 
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exception  to  tbe  instruction  was  based  upou 
the  objection  that  the  latter  portion  of  it 
was  misleading  under  the  Issues,  and  contra- 
dictory of  the  first  clause  of  the  same  in- 
struction. It  is  not  understood  that  coun- 
sel here  contend  that  the  instruction  was 
wrong  in  substance,  as  an  abstract  proposi- 
tion, but  tbey  say  that  there  was  nothing  in 
the  case,  by  way  of  allegation  or  proof,  to 
authorize  it,  and  it  was  therefore  mislead- 
ing. 

What  has  been  said  with  reference  to  in- 
struction number  1  sufficiently  disposes  of 
the  contention  that  the  matter  of  the  speed 
of  the  train  was  outside  of  the  issues  in  the 
case.  Moreover,  the  rate  of  speed  at  which 
the  train  was  moving,  as  indicated  by  tbe 
evidence,  was  material  to  be  considered  by 
the  jury  in  connection  with  other  facts  and 
circumstances,  among  which  may  be  mention- 
ed the  failure  to  give  timely  warning  of  the 
approach  of  the  train,  the  fact  that  the  cross- 
ing was  known  to  be  dangerous  by  reason  of 
the  obstructed  view  between  the  highway  and 
the  railroad,  and  the  difficulty  or  Impossibili- 
ty of  stopping  the  train  on  tbe  downgrade. 
If  necessary  to  prevent  Injury  to  persons  who 
might  be  In  close  proximity  to  the  crossing, 
when  the  train  came  into  view  from  behind 
the  screen  formed  by  tbe  trees,  and  the  fur- 
ther admitted  fact  that  the  engineer  was 
running  towards  the  "bad  crossing,"  at  more 
than  tbe  usual  rate  of  speed  on  this  partic- 
ular part  of  tbe  line.  We  think  that  there 
was  evidence  to  bring  the  case  wlttaln  tbe 
rule,  which  is  adopted  as  a  reasonable  one, 
that  "the  question  as  to  whether  or  not  a 
rate  of  speed  at  a  crossing  is  so  dangerous 
or  excessive  as  to  constitute  negligence  must 
depend  upon  the  particular  circumstances 
there  existing,  and  if  tbe  circumstances  are 
such  that  reasonable  and  impartial  men  may 
wholly  differ  as  to  whether  tbe  speed  at  a 
particular  place  showed  want  of  reasonable 
care,  the  question  as  to  whether  the  railroad 
company  was  guilty  of  negligence  in  main- 
taining such  speed  Is  one  for  the  jury."  Hil- 
ton V.  Southern  Pacific  Co.,  148  Cal.  443,  447, 
83  Pac.  440;  Denver,  etc.,  R.  R.  Co.  v.  Rob- 
inson, 6  Colo.  App.  432,  437,  40  Pac.  840; 
Continental  Imp.  Co.  v.  Stead,  95  U.  S.  161, 
24  L.  Ed.  403;  Salter  v.  R.  R.  Co.,  88  N.  X. 
42;  Elliott  on  Railroads,  H  1160,  1161. 

[IS,  14]  By  instruction  numbered  5A  the 
jury  were  Instructed,  In  substance,  that  if 
they  should  find  from  the  evidence  that 
plaintiff  was,  by  reason  of  the  negligence  of 
defendant,  suddenly  placed  in  danger  of  bodi- 
ly injury,  and  that  she  was  dazed  or  seri- 
ously frightened  by  that  fact,  and  that  by 
reason  of  such  fright  her  actions  at  that  time 
were  not  those  best  calculated  to  insure  her 
safety,  such  action  would  not  constitute  such 
contributory  negligence  as  would  excuse  the 
negligence  of  the  defendant  or  relieve  it 
from  liability  on  account  thereof.  It  is  ob- 
jected on  behalf  of  appellant  that  this  In- 
struction  was   erroneous,   for   tbe  asserted 
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reasons  that  there  is  no  allegation  in  tlie 
complaint,  and  that  the  record  contains  no 
proof,  that  appellee  was  dazed  or  frighten- 
ed. So  far  as  concerns  the  nintter  of  plead- 
ing, the  last-mentioned  Instruction  plainly  re- 
ferred to  the  defense  of  couti'lbutory  negli- 
gence, pleaded  in  the  answer.  As  to  the 
proof,  it  seems  that  the  Jury  might  well  have 
found  that  the  plalntiCF  was  frightened,  and 
perhaps  "dazed,"  by  the  sudden  discovery  of 
the  locomotive  and  train  running  at  high 
speed  toward  the  crossing  Just  before  her, 
the  shrill  blast  of  the  danger  signal  in  close 
proximity,  the  terrltled  scream  of  her  young 
companion,  when  the  latter  abandoned  con- 
trol of  the  horse  by  dropping  the  lines  and 
Jumping  from  the  vehicle,  and  the  frighten- 
ed actions  of  the  horse — all  of  which  appeiir- 
ed  from  testimony,  the  credibility  and  effect 
of  which  was  for  the  Jurj-'s  consideration. 
At  all  events,  the  testimony  warranted  the 
finding  that  she  was  called  on  to  act.  as  she 
realized  the  situation,  for  her  own  protection, 
in  the  face  of  innuinent  danger,  and  in  an 
emergency,  not  of  her  creating,  under  circum- 
stances calculated  to  produce  terror  and  be- 
wilderment. It  is  not  clear  from  the  proof 
Just  what  she  did,  or  failed  to  do.  after  dis- 
covering the  train,  whereby  her  situation 
was  made  more  dangerons.  But  the  instruc- 
tion was  cautious,  leaving  all  Inferences  re- 
specting the  negligence  of  the  defendant,  as 
well  as  its  effect,  if  any  existed,  upon  the 
plalntilT's  mental  state  and  conduct,  to  the 
Jury.  It  was  based  upon  a  correct  legal 
principle,  and  it  is  not  perceived  that  there 
was  prejudicial  error  in  giving  it.  such  as 
would  justify  the  reversal  of  the  judgment. 
See  Colorado  Midland  Uy.  Co.  v.  Robblns,  30 
Colo.  449.  460,  71  Pac.  .^71;  Denver,  etc..  Co. 
v.  Dwyer,  20  Colo.  1.32,  1.39.  36  Pac.  1106. 

From  an  examination  of  the  whole  record 
it  appears  that  the  cause  was  fairly  tried, 
and  was  submitted  to  the  Jury  uiwn  instruc- 
tions by  no  means  unfavorable  to  appellant. 
There  is  no  error  apparent  in  the  proceed- 
ings of  the  district  court,  which  would  jus- 
tify the  reversal  of  the  Judgment,  and  it  is 
afiirmed. 

Afiirmed. 


BERDINEAU  et  al.  t.  SHOCK. 

(Court  of  Appeals  of  Colorado.    Jan.  8,  1912.) 

1.  Specific    Pebfobmance     (J     14*)— Con- 
TBACTs  Enfobceable— Performance. 

A  purchaspr  of  real  estate  under  a  con- 
tract making  time  of  the  es-sence  and  stipulat- 
ing for  the  payment  of  the  price  in  install- 
menta  and  for  forfeiture  for  nonpayment  con- 
tracted with  a  third  person  to  exchange  tlie 
real  estate  for  a  ranch,  and  agreed  to  pay  the 
third  person  a  specified  sum  in  cash,  and  to 
procure  from  the  vendor  consent  to  the  assign- 
ment of  the  contract  or  a  contract  directly 
with  the  third  person.  The  purchaser  was 
without  funds,  and  made  no  attempt  to  per- 
form her  part   of  the  agreement.     Held,  that 


the  purchaser  was  not  entitled  to  specific  per- 
formance of  the  contract  with  the  third  person, 
as  the  vendor  could  not  be  compelled  to  enter 
into  a  new  contract  or  consent  to  the  assign- 
ment. 

(Ed.  Note.— For_pther  cases,  see  Specific  Per 
formance,  Cent.  Mg.  i  33;"  Dec.  Dig.  f  14.*] 

2.  Specific  Performance  (|  9.3*)— Contb acts 

E.NFORCEABLE— PEKFOBMANCE. 

A  purchaspr  in  a  contract  making  time 
of  the  essence  and  stipulating  for  the  pay- 
ment of  the  price  in  installments  may  not  com- 
pel spp.-ific  performance  where  he  has  failed 
to  make  the  payments,  and  where  the  vendor 
has  waived  his  rights,  unless  there  is  a  tender 
of  the  amount  in  arrears. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  Sg  245-248;  Dec.  Dig.  $ 
!t3.*) 

3.  Specific  Performance  (J  97»)— Con- 
TBACTS  Enfobceable— Tender  or  Pbrfobm- 

ANCE. 

An  allegation  in  a  complaint  in  an  action 
by  a  purchaser  for  the  specific  performance  of 
a  contract  that  llie  purchaser  is  now  and  has  at 
all  times  been  ready  to  carry  out  the  contract, 
and  has  performed  the  terms  tlipreof,  and  that 
any  failure  to  carry  out  the  contract  has  been 
due  to  the  wrongful  act  of  the  vendor,  is  not 
a  tender  of  the  amount  in  arrears. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  §§  2S0-29S;  Dec.  Dig.  § 
07.*] 

4.  Specific  Performance  (§  97*)— Con- 
TRACT.s  Enforceable— Performance-Fail- 
ure to  I'ERFOBM— Excuse. 

The  failure  of  a  purchaser  of  hotel  prop- 
erty to  make  payments  in  installments  as  call- 
ed for  by  the  contract  making  time  of  the  es- 
sence is  not  excused  by  the  bad  condition  of 
the  property,  and  the  purchaser  is  not  entitled 
to  specific  performance. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  t  97.*] 

5.  Specific  Performance  (§  97*) — Contbacts 
Enkokceahle— Damages. 

Where  the  husband  of  a  vendor  took  ille- 
gal possession  of  the  premises  as  the  general 
agent  of  the  vendor,  the  husband  and  vendor 
were  liable  only  as  trespassers,  and  the  pur- 
chaser could  not  compel  specific  performance 
of  the  contract;  she  being  in  default  in  the 
payment  of  the  price. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  {  97.*] 

«.  Specific  Pebfobmance  (|  13*)  —  Con- 
tbacts Enfobceable— Damages. 

An  answer  of  a  vendor  in  a  suit  by  a 
purchaser  for  the  specific  performance  of  a 
<>ontract  of  sale  wbicb  alleges  a  foreclosure  of 
a  trust  deed  on  the  premises,  but  which  does 
not  allege  that  a  sale  under  the  foreclosure 
has  ripened  into  a  deed,  but  which  merely 
shows  that  a  certificate  of  purchase  has  been 
issued,  does  not  show  facts  preventing  a  de- 
cree of  specific  performance  if  the  purchaser 
assuming  the  trust  deed  is  otherwise  entitled 
thereto,  and  a  judgment  for  damages  on  the 
theory  that  specific  performance  cannot  be  de- 
creed is  improper. 

[Ed.  Note.— l''or  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  §§  30-32;  Dec.  Dig.  I 
13.*] 

7.  Vendob  and  Purchaseb  (§  49*)— Con- 
tbacts— CONBIDEBATION. 

A  promise  by  a  vendor  to  enter  into  a 
new  contract  with  a  third  person  provided  pay- 
ments due  on  the  orijcinal  contract  are  made 
is    without   consideration,    and    the    purchaser 
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making  the  payroents  mar  not  compel  the  ven- 
dor to  perform. 

[Ed.  Xote.— For  other  oaseR,  see  Vendor  and 
Piirchaser,   Cent.   Dig.   if,  140-151;    Dec.  Dig. 

.\ppeal  from  District  Court,  Garfield  Coun- 
ty: John  T.  Shuninte,  Judge. 

-Action  by  Minnesota  Sliock  against  Elea- 
nora  C.  Berdfnean,  nee  Eleanora  C.  Skiff,  and 
others.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.    Reversed. 

J.  S.  Carnahan,  for  appellants.  S.  J.  De 
Lan  and  Edward  T.  Taylor,  for  appellee. 

CrXXINGHAM,  J.  Minnesota  Shock,  ap- 
pellee, hereinafter  referred  to  as  plaintiff, 
filed  her  action  In  the  district  court  of  Gar- 
field county  against  the  appellants  above 
named  to  enforce  the  specific  performance  of 
two  certain  contracts  to  which  we  shall  lat- 
er refer,  or  for  damages.  In  the  event  the 
said  contracts  could  not  be  enforced. 

The  facts  are  substantially  as  follows: 
The  plaintiff  entered  into  a  written  contract 
with  the  defendant  S.  A.  Corn,  who  was  rep- 
resented In  making  the  contract,  and  in  all 
matters  hereinafter  referred  to,  by  her  hus- 
band, the  defendant  J.  A.  Corn,  wherein  and 
whereby  it  was  agreed  that  a  certain  hotel 
property  In  the  city  of  Grand  Junction,  then 
owned  by  the  said  S.  A.  Corn,  should  be  sold 
to  the  plaintiff  for  the  sum  of  $4,000,  which 
amount  was  to  be  paid  by  plaintiff  as  fol- 
lows: Plaintiff  was  to  assume  a  trust  deed 
of  ?1,800,  and  to  pay  the  balance  of  |2,200 
at  the  rate  of  $50  per  month.  In  addition  to 
these  payments,  the  plaintiff  was  to  pay  in- 
terest on  the  deferred  payments,  and  to  pay 
all  taxes  that  might  be  legally  levied  upon 
said  property.  Time  was  made  an  essential 
part  of  this  contract,  and  a  forfeiture  of  all 
payments  was  provided  for  in  the  event 
plaintiff  did  not  perform  the  conditions  im- 
posed upon  her  by  the  contract.  Under  this 
agreement,  plaintiff  entered  into  possession 
of  the  aforesaid  hotel  property,  and  remain- 
ed In  possession  of  It  for  practically  one 
year.  She  soon  became  in  arrears  on  her 
payments;  indeed,  never  at  any  time  after 
the  first  or  second  mouth  did  she  perform  her 
obligations  under  the  contract.  After  re- 
maining in  possession  of  the  hotel  property 
for  but  a  trifle  less  than  a  year,  plaintiff  en- 
tered into  negotiations,  through  a  real  es- 
tate agent  in  Grand  Junction,  with  the  ap- 
Ijellant  Eleanora  C.  Berdlnean,  whose  name 
at  that  time  was  Eleanora  C.  Skiff,  with  a 
view  of  trading  her  the  plaintilTs  equity 
in  the  Grand  Junction  property  for  a  ranch 
owned  by  Mrs.  Berdineau.  These  negotia- 
tions proceeded  to  a  point  where  plaintiff 
and  Mrs.  Berdineau  had  apparently  reached 
an  agreement,  and  Mrs.  Shock  and  her  bus- 
band  went  to  the  Skiff  ranch,  where  for  sev- 
eral days  Mr.  Shock  remained,  working  about 
the  ranch,  making  Improvements  upon  it,  and 


contracting  debts  with  reference  to  It,  while 
Mrs.  Skiff  went  to  the  property  at  Grand 
Junction  and  remained  there  several  days. 
By  virtue'  of  the  agreement  entered  into  be- 
tween plainUff  and  the  defendant  Skiff,  the 
plaintiff  was  to  pay  to  Mrs.  Skiff  a  certain 
sum  of  money  in  cash,  and  procure  from  Mrs. 
Com  an  agreement  that  plaintiff  might  as- 
sign her  contract  with  Mrs.  Corn  to  Mrs. 
Skiff,  or  else  have  Mrs.  Corn  enter  into  a 
contract  for  the  Grand  Junction  property  di- 
rectly with  Mrs.  Skiff,  whereby  Mrs.  Skiff 
would  pay  what  remained  due  to  Mrs.  Com 
on  the  Shock  contract.  Mrs.  Shock  was  at 
all  times  without  funds,  and  was  to  arrange 
for  the  money  necessary  to  pay  what  she 
was  in  arrears  on  her  payments  to  Mrs. 
Com,  and  the  amount  of  money  that  she 
was  to  pay  In  cash  to  Mrs.  Skiff,  by  placing 
a  mortgage  on  the  Skiff  land.  The  defend- 
ant Corn  agreed,  after  much  protest,  to  per- 
mit the  deal  between  Mrs.  Skiff  and  Mrs. 
Shock  to  go  through,  providing  she  was  paid 
In  cash  a  sum  of  money  equal  to  the  sum 
of  all  the  payments  then  due  her  on  the 
original  contract  between  herself  and  Mrs. 
Shock.  Up  to  this  point  there  is  no  serious 
conflict  In  the  evidence.  While  Mrs.  Shock 
was  at  the  ranch  and  Mrs.  Skiff  was  at  the 
hotel  proi)erty  at  Grand  Junction,  the  latter 
got  into  communication  with  Mr.  Corn,  the 
result  of  which  was  that  Mrs.  Skiff  deter- 
mined not  to  close  her  deal  with  Mrs.  Shock, 
and  so  notified  the  parties  holding  certain 
papers  in  escrow.  Mr.  Com  entered  into  pos- 
session of  the  hotel  property,  and  Mrs.  Shock 
came  from  the  ranch  near  New  Castle  to 
Grand  Junction,  where  she  found  J.  A.  Corn 
In  possession.  Notwithstanding  some  quar- 
reling, which  seems  to  have  occurred  between 
Mrs.  Shock  and  J.  A.  Com  after  the  former 
returned  from  the  ranch  to  the  hotel  proper- 
ty, yet  she  remained  there  overnight,  and 
later  Com  went  to  the  New  Castle  ranch 
owned  by  Skiff,  with  a  view  of  himself  trad- 
ing the  hotel  property  to  Mrs.  Skiff  for  the 
ranch.  There  is  a  confiict  In  the  testimony 
as  to  how  Corn  came  to  be  in  possession  of 
the  hotel  property.  He  insists  that  Mrs. 
Skiff  told  him  that  it  was  not  what  It  had 
been  represented  to  her  to  be,  and  that  she 
did  not  want  it  and  would  not  have  it,  and 
that  there  was  nothing  for  him  to  do  but 
take  iwssession  of  the  property,  since  there 
was  no  one  there  to  look  after  It.  Mrs.  Skiff 
testifies,  on  the  other  hand,  that  Corn  In- 
sisted on  her  turning  the  possession  of  the 
property  over  to  him.  and  that  she  did  so 
because  of  his  Importunities. 

Plaintiff  contends  that  Mrs.  Skiff  and  the 
two  Corns  entered  into  a  conspiracy,  where- 
by the  former  wrongfully  turned  over  the 
possession  of  the  property  to  the  latter,  and 
that  the  pun'ose  of  their  con.spiracy  was  to 
wrongfully  deprive  plaintiff  of  the  i)ossession 
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of  the  property^.  We  think  the  conspiracy 
charge  Is  the  principal  ground  of  the  com- 
plaint, and,  unless  a  conspiracy  has  been 
proven,  the  motion  for  a  nonsuit  lnteri>osed 
by  defendants  ought  to  have  been  granted. 
We  will  now  examine  the  conspiracy  charge. 
The  only  evidence  offered  that  even  tends  to 
support  the  charge  of  conspiracy,  as  we  read 
the  record,  Is  the  negotiations  between  Com 
and  Skiff  after  the  former  had  taken  posses- 
sion of  the  hotel  property,  looking  to  an  ex- 
change of  the  two  properties.  But  these  ne- 
gotiations, the  evidence  clearly  shows,  were 
entered  Into  between  Mrs.  Skiff  and  Mr. 
Com  with  the  full  knowledge  and  approval 
of  plaintiff.  Mr.  Com  testifies  that  during 
the  evening  that  Mrs.  Shock  returned  from 
the  ranch  to  the  hotel  and  found  him  in  pos- 
session, "the  conversation  ran  on  the  Skiff 
ranch,  and  by  her  [plaintiff's]  request  and 
Mr.  Yelton's  I  went  np  there  on  Friday." 
The  witness  here  means  that  he  went  to  the 
Skiff  ranch  at  New  Castle  to  look  It  over. 
Later  on  he  testified:  "Mrs.  Shock  agreed 
that.  If  I  would  trade  for  the  property  [mean- 
ing the  Skiff  ranch],  she  would  pay  me  the 
cash  for  it ;  that  Is,  for  the  Skiff  ranch."  In 
the  face  of  such  testimony,  which  was  In  no 
wise  contradicted.  It  Is  idle  to  contend  that 
plaintiff  did  not  know  all  about  and  approve 
the  negotiations  between  Com  and  Mrs.  Skiff. 
There  to  no  other  evidence  whatever  which 
even  tends  to  show  a  conspiracy.  Therefore 
the  Judgment  as  against  the  defendant  J.  A. 
Corn  and  Eleanora  C.  Berdlneau  cannot  pos- 
sibly be  sustained'  on  the  ground  of  a  con- 
spiracy. 

[1]  It  cannot  be  sustained  against  Mrs. 
Berdlneau  on  the  ground  that  she  violated 
the  agreement  which  she  had  entered  Into 
with  plaintiff,  whereby  the  hotel  property 
was  to  be  exchanged  for  the  ranch  property, 
for  the  reason  that  no  attempt  whatever  was 
made  by  plaintiff  to  secure  the  consent  in 
writing  of  the  Corns  to  an  assignment  of  her 
contract  with  Mrs.  Com,  nor  did  she  tender 
or  procure  a  new  contract  running  from  Mrs. 
Com  to  Mrs.  Berdlneau  in  lieu  of  the  one 
which  she,  the  plaintiff,  held.  Indeed,  the 
evidence  plainly  shows  that  she  would  have 
been  utterly  unable  to  have  procured  any 
such  written  agreement  or  contract  from 
Mrs.  Com.  Moreover,  the  evidence  clearly 
shows  that  plaintiff  voluntarily  left  the 
ranch  and  went  to  Grand  Junction  for  the 
purpose  of  taking  possession  of  the  hotel 
property,  and  she  testifies  herself  repeated- 
ly that  she  went  to  Grand  Junction  for  that 
purpose.  The  following  appears  from  the 
testimony  of  Mrs.  Shock  in  the  abstract: 
"If  Mrs.  Skiff  wanted  to  trade  back  proper- 
ties, I  was  willing  to  be  reinstated  back  as  I 
was."  And  again  she  says :  "I  went  to 
Grand  Juni'tiou.  If  Mrs.  Skiff  wanted  to 
come  back  to  the  ranch,  I  was  willing  to  go 
back  to  Grand  Junction  and  take  my  proper- 
ty bade  and  be  reinstated."  She  did  go  back 
to  Grand  Junction,  and  entered  the  house 


and  remained  there  overnight,  and  while  there 
she  had  a  quarrel  or  dtopute  with  Mr.  Corn, 
who  seems  to  have  remained  there  in  the 
house  overnight  She  was  at  the  property 
during  the  time  he.  Corn,  went  to  the  Skiff 
ranch  to  look  It  over,  and  there  is  no  evi- 
dence to  indicate  that  she  might  not  have 
remained  in  possession  of  it  had  she  Insisted 
on  doing  so. 

[2]  Plaintiff  was  In  no  position  to  enforce 
the  specific  performance  of  the  contract 
which  she  had  entered  into  with  Mrs.  Corn 
for  the  reason  that  she  had  not  performed 
its  conditions.  She  had  not  met  the  pay- 
ments promptly;  indeed,  the  record  shows 
she  had  paid  at  the  time  she  entered  into 
the  trade  with  Mrs.  Berdlneau  only  about 
one-half  of  what  the  contract  called  for, 
even  If  we  accept  her  own  figures  as  to  what 
she  had  paid.  Corn  contends  that  she  had 
paid  much  less  than  that  amount.  Plaintiff 
contends,  however,  that  Corn  has  waived  his 
right  to  Instet  upon  these  back  payments  by 
accepting  money  from  her  whenever  he  could 
get  it.  Even  granting  this  to  be  true,  be- 
fore she  could  Insist  upon  the  specific  per- 
formance of  the  contract,  it  would  be  nec- 
essary for  her  to  tender  the  amount  in  ar- 
rears. 

[3]  In  her  complaint  she  attempts  to  meet 
this  obligation  with  the  following  allegation : 
"That  the  plaintiff  is  now  and  has  at  all 
times  been  willing  and  ready  to  carry  out 
the  provisions  of  both  of  said  agreements, 
and  has  kept  and  performed  all  of  the  pro- 
visions of  each  thereof  fully  and  in  detail 
in  so  far  as  they  were  to  be  kept  and  perform- 
ed by  her,  and  that  the  failure  to  carry  out 
both  of  said  agreements  in  detail  has  been 
wholly  due  to  the  wrongful  and  concerted 
actions  of  all  three  of  said  defendants." 
This  to  not  a  tender  of  the  amount  which 
was  confessedly  due  to  the  Corns,  nor  was 
any  tender  made  on  the  trial,  nor  was  ther6 
any  proof  offered  to  support  the  allegation 
of  the  complaint  set  forth  above. 

[4]  Her  only  excuse  for  not  having  met 
the  payments  promptly  was  the  wretched 
condition  she  found  the  house  in,  and  the 
large  outlay  necessary  to  put  it  in  a  proper 
condition.  Tbto  Is  no  defense,  as  she  must 
have  known  the  condition  of  the  house  when 
she  traded  for  it.  On  the  trial  Mr.  Com 
gave  the  following  testimony:  "I  told  her: 
'You  know  I  have  been  good  to  you,  and 
have  been  lenient  to  you,  and  you  are  behind 
now.  I  want  to  know  whether  you  are  go- 
ing to  pay  me  up.*  She  said  she  knew  I  bad, 
but  she  didn't  know  whether  she  would  pay 
me  or  not,  but  said :  'I  have  got  the  dough.'  '* 
This  alleged  conversation  between  the  plain- 
tiff and  Mr.  Corn  occurred  on  the  night  that 
Mrs.  Shock  returned  from  the  ranch  to  the 
hotel  and  found  him  In  possession.  Plain- 
tiff, although  called  to  the  stand  thereafter, 
makes  no  attempt  to  dispute  or  contradict 
the  statement  of  the  witness  Corn,  Just 
quoted. 
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(•]  Counsel  for  appellee  say  In  their  brief : 
'"In  taking  illegal  possession,  he  (Com)  was 
a  trespasser  on  the  premises  embraced  In 
said  contract."  We  think  It  clear  that.  If 
Corn  was  liable  In  this  case  at  all,  his  lia- 
bility was  that  of  a  trespasser.  If  the  lia- 
bility of  Corn  as  a  trespasser  by  reason  of 
his  general  agency  and  super rlson  of  bis 
wife's  affairs  made  her  liable,  then  her  lia- 
bility was  also  that  of  a  trespasser.  Accept- 
ing, arguendo,  counsel's  position  in  this  re- 
spect as  the  true  one,  it  is  diflacnlt  to  con- 
ceive bow  plaintiff  could  properly  invoke  the 
aid  of  a  court  of  chancery,  or  how  a  simple 
trespass  by  Com  could  confer  upon  plain- 
tiff the  right  to  have  the  two  contracts  spe- 
eiflcally  performed. 

(61  We  are  not  disposed  to  agree  with  ap- 
pellee's statement  made  in  her  brief  that 
there  is  anything  appearing  in  the  answer  of 
defendants  which  would  prevent  the  court 
from  compelling  specific  performance  of  the 
contract  entered  into  between  plaintiff  and 
defendant  Skiff,  if  the  same  were  proper. 
It  is  true  the  answer  of  the  defendants  S. 
A.  and  J.  A.  Com  recites  a  foreclosure  of 
the  trust  deed  on  the  hotel  property,  but 
there  Is  nothing  whatever  in  the  answer,  or 
the  evidence,  as  stated  in  the  brief,  to  sup- 
port the  statement  that  this  foreclosure  was 
brought  about  by  measures  adopted  by  the 
Corns  or  either  of  them.  Moreover,  it  was 
the  dnty  of  plaintiff,  under  the  original  con- 
tract existing  between  herself  and  Mrs. 
Com,  to  prevent  the  property  from  being 
sold  to  satisfy  the  trust  deed.  At  least  she 
a.s8umed,  which  would  carry  with  it  the 
obligation  of  discharging,  this  lien.  The  an- 
swer does  not  allege  that  the  sale  under 
the  foreclosure  had  ripened  into  a  deed,  but, 
on  the  contrary,  that  only  a  certificate  of 
purchase  had  been  issued.  But  there  is  yet 
another  and  a  conclusive  reason  why  the 
complaint  in  this  case  is  Insufficient  to  sup- 
port an  action  for  specific  performance,  or 
the  Judgment  tliat  was  rendered.  It  goes 
without  saying  that  the  judgment  rendered 
for  damages  is  Improper,  unless  the  court 
ndght  have  decreed  specific  performance  but 
for  some  diange  in  the  title  of  the  proper- 
ty which  made  such  relief  impossible.  Spe- 
cific performance  could  not  be  enforced 
against  Mrs.  Skiff  unless  first  Mrs.  Com 
could  be  compelled  by  a  decree  of  the  court 
to  «iter  into  a  new  contract  lietween  herself 
and  Mrs.  Skiff,  or  consent  in  writing  to  the 
assignment  of  the  old  one. 

[7]  Granting  that  J.  A.  Cora,  on  behalf 
of  bis  wife,  h&A  promised  and  agreed  to  en- 
ter into  a  new  contract  with  Mrs.  Skiff,  pro- 
viding all  the  payments  then  due  to  his  wife 
on  the  original  contract  should  first  be  liq- 
uidated, still  such  promise  on  bis  part  was 
witliont  consideration,  and  therefore  a  nud- 
um pactum  agreement.  Even  had  plaintiff 
met   the   requirements  and  made  the  pay- 


ments then  long  past  due  (which  she  did  not 
do  or  offer  to  do),  still  she  could  not  compel 
Com  to  keep  his  agreement,  l>ecause  she 
would  have  by  such  payments  simply  per- 
formed what,  by  the  original  contract,  she 
was  required  to  do,  and  this,  under  all  the  au- 
thorities, would  constitute  no  consideration 
for  the  new  agreement. 

We  think  it  plain  that  plaintiff,  under  her 
pleading  and  the  proof,  was  not  entitled  to 
equitable  relief  against  any  of  the  defend- 
ants. The  case  will  therefore  be  reversed, 
with  instractions  that  an  order  be  entered  by 
the  trial  court  dismissing  the  cause  at  plain- 
tiff's costs,  which  is  accordingly  done. 

Reversed. 

WALLINO,  J.,  not  participating. 


DOLL  V,  McELLEN. 

(Court  of  Appeals  of  Colorado.    Jan.  8,  1012.) 

1.  Watebs   and   Wateb  Coubses   (§  152*)— 
Pboceedings  fob  Pbiobiiy— Notice. 

Under  Mills'  Ann.  St.  i  2421,  providing 
that  a  claim  for  priority  in  a  stream  shall  be 
granted  only  after  notice  to  parties  interested, 
and  upon  affidavits  or  petition  showing  the 
names  of  the  owners  against  whom  priority  is 
Bought,  an  adverse  claimant,  who  had  10  days 
notice,  and  appeared  in  person  and  by  counsel, 
was  sufficiently  made  a  party  thoueh  the  court 
did  not  designate  the  nature  of  the  notice  to 
be  given. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  j  152.*] 

2.  Appeal   and    Ebbob    (§    538*)— Rkcobd — 
Scope  and  Co.ntents— I^obmkb  Judoments. 

In  a  proceeding  to  determine  priority  in 
a  stream,  certified  copies  of  judgments  settling 
the  priority  of  an  adverse  partj'  were  proper- 
ly made  a  part  of  the  record,  though  not  for- 
mally presented  in  evidence,  where  the  trial 
judge  ordered  that  the  party  be  permitted  to 
^'supply"  such  copies. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2406;   Dec.  Dig.  J  538.*] 

3.  Evidence    (|    43*) —Judicial    Notice  — 
Judgments. 

A  court  must  take  notice  of  its  former 
decrees  or  adjudications  of  priorities  of  wa- 
ter rights  in  a  given  district,  as  the  proceed- 
ings are  sui  generis;  and  each  grant  is  related 
to  every  other  grant,  though  to  a  different 
party. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig,  S|  62-65;   Dec.  Dig.  f  43.*] 

4.  JUDGMKNT   (J  718*)- CONCLUSIVKWEsa. 

A  person  who  was  a  party  to  a  proceed- 
ing to  establish  priority  in  a  stream  and  a 
later  proceeding,  reaffirming  it,  cannot  at- 
tack the  judgment,  after  the  time  for  appeal 
from  the  last  decree  has  passed,  for  abandon- 
ment or  nonuser,  except  such  as  occurred  after 
the  date  of  the  last  decree. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1234;    Dec.  Dig.  {  713.*] 

5.  Judgment  (J  713*)— Conclusiveness. 

A  decree,  granting  a  person  a  priority  in 
a  stream  senior  and  superior  to  one  previously 
granted  in  proceedings  to  which  the  grantee 
of  the  last  priority  was  a  party,  is  improper. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  §  713.*] 
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C.  WatjSrs  and  Watkb  Courses   (|  152*)— 

PROrEEDINOS    TO    ESTABLISH    PRIORITY— DE- 
CREE. 

Where  statntes  anthorizing  the  adjudica- 
tion of  water  rights,  for  purposes  other  than 
irrigation,  did  not  become  effective  until  after 
the  date  of  a  decree  settling  a  priority  in  a 
stream  for  "domestic,  household,  stock,  and 
other  beneficial  purposes,"  the  decree  is  im- 
proper, as  without  authority. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  {  152. •] 

7.  Waters  and  Water  Courses  (§  152*)— 
Proceedings  to  Establish  Priority- De- 
gree. 

Where  the  petition  for  the  determination 
of  priority  of  a  water  ri;;ht  merely  aslied  for 
an  adjudication  "for  irrigation  and  domestic 
pui-poses,"  a  decree,  fixing  the  priority  "for 
domestic,  household,  stocli,  and  other  bene- 
ficial purposes,"  is  invalid,  as  going  beyond  the 
prayer. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  g  152.*] 

8.  Waters  and  Water  Courses  (8  152*) — 
Proceedings  to  Establish  Priority- De- 
cree. 

The  decree  Is  also  improper  for  a  failure 
to  determine  the  amount  of  water  to  which 
the  petitioner  would  be  entitled  for  the  differ- 
ent purposes  specified. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  g  152.*] 

Api)eal  from  District  Court,  Eagle  County; 
Frank  W.  Owers,  Judge. 

Petition  by  Charles  McEUen  for  the  ad- 
judication of  a  water  right.  From  a  Judg- 
ment and  order  denying  ttie  petition  of 
Frank  Doll  for  a  reargument  and  review, 
lie  appeals.  Reversed  and  remanded,  witli 
instructions  to  grant  the  motion  for  reargu- 
ment or  review. 

J.  W.  Dolllson  and  James  Dilts,  for  appel- 
lant. Edward  T.  Taylor  and  Charles  W. 
Taylor,  for  appellee. 

CUNNINGHAM,  J.  Ttils  is  an  appeal 
from  the  decree  of  the  district  court  of  tlie 
county  of  Eagle,  rendered  Deceml)er  8.  1903, 
in  a  statutory  proceeding  begun  by  Cliarles 
McBllen  for  an  adjudication  of  a  water  right 
in  water  district  No.  37,  and  also  on  a  sub- 
sequent  order  and  Judgment  of  said  court, 
dated  August  14,  1905,  denying  the  petition 
of  appellant  herein  for  a  reargument  and 
review  of  the  decree  entered  December  8, 
1903. 

[I]  The  petition  of  McEllen  for  adjudica- 
tion of  his  priority  appears  to  have  been  an 
original  application,  and  does  not  comply 
with  the  requirements  of  section  2421,  Mills' 
Annotated  Statutes,  under  which  his  attor- 
ney asserts  the  action  was  brought  The  rec- 
ord discloses  no  effort  to  make  the  showing 
or  to  obtain  the  orders  provided  for  in  said 
section  2421.  No  order  was  obtained  from 
the  court,  designating  what  notice  should  be 
given  parties  against  whom  the  petitioner 
claimed  priority.  Appellant,  however,  had 
notice  of  10  days,  and  appeared  in  person 
and  by  counsel. 


Prior  to  the  taking  of  the  testimony,  ap- 
pelUnt,  by  his  counsel,  made  timely  objec- 
tions to  the  proceedings,  so  far  as  they  might 
conflict  with  bis  prior  decree  or  right,  rais- 
ing the  bar  of  the  statute  of  limltutlons  in 
behalf  of  the  decree  in  favor  of  himself  to 
the  waters  of  Hardscrabble  creek,  the  exist- 
ence of  which  decree  counsel  for  appellee  ap- 
parently recognized. 

At  the  close  of  his  testimony,  appellant's 
counsel  made  formal  olfer  of  the  record  of 
the  same  court,  dated  December  17,  1889,  by 
which  appellant  herein  was  given  priority 
No.  89  for  1.6  cubic  feet  of  water  per  second 
of  time  from  Hardscrabble  creek,  being 
dated  from  August  22,  1889;  and  an  order 
was  made  by  the  court  ttiat  a  certified  copy 
of  such  record  might  be  supplied  by  appel- 
lant herein,  if  he  wanted  it.  As  the  state- 
ment of  the  court  in  this  behalf  cuts  an  im- 
portant figure  in  the  controversy,  we  quote 
the  same,  together  with  colloquy  of  counsel 
pertaining  thereto:  "Mr.  Sale:  I  offer  the 
record  formally.  (Objected  that  the  testi- 
mony shows  there  never  has  been  any  ditch, 
any  use  of  the  water,  or  record  of  the  appro- 
priation.) The  Court:  The  order  will  be 
that  you  supply  a  certified  copy,  if  you  want 
it,  of  the  record.  Mr.  Sale:  The  court  takes 
cognizance  of  its  own  records."  Mr.  Sale 
represented  the  appellant  and  the  objection 
was  presumably  made  by  Mr.  Taylor,  who 
represented  appellee.  At  the  conclusion  of 
the  hearing  on  December  8,  1903,  the  court 
entered  a  decree  which  gave  to  appellee  pri- 
ority No.  201  in  the  irrigation  decrees  of 
said  water  district;  but  by  its  terms  the  de- 
cree gave  all  of  the  water  of  said  stream,  not 
to  exceed  one  cubic  foot  per  second  of  time, 
to  appellee  as  a  first  and  prior  right,  and  not 
subject  to  any  other  decree  from  said  creek, 
and  granted  the  said  quantity  to  the  peti- 
tioner for  domestic,  irrigation,  household^ 
stock,  and  other  beneficial  purposes,  appar- 
ently disregarding  entirely  the  claims  of  ap- 
pellant by  virtue  of  his  decree,  to  which  we 
have  already  referred. 

Thereafter,  within  the  time  provided  by 
law,  the  appellant  herein  moved  for  a  re- 
argument and  review,  setting  out  his  former 
adjudication  and  the  bar  of  the  statutes  of 
limitations,  which  petition  being  denied,  he- 
made  and  presented  his  statement  for  appeal, 
which  was  granted,  both  as  to  the  decree  and 
as  to  the  order  overruling  the  petition.  Ex- 
ceptions were  reserved,  both  as  to  the  orig- 
inal decree  and  as  to  the  order  overruling 
the  petition  for  review. 

[2]  Motion  was  made  in  this  court  by  ap- 
pellee to  strike  from  the  record  and  from 
the  abstract  certain  portions  thereof,  being 
certified  copies  of  appellant's  decree  of  1889, 
and  the  statement  of  claim  upon  which  it 
was  based,  and  to  strike,  also,  a  subsequent 
order  of  the  same  court,  made  in  the  year 
1900,  reafllrmlng  appellant's   former  decree 
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pertaining  to  what  is  known  as  the  "Doll 
rHtcb."  Appellant's  counsd  contends  that 
these  records  and  documents  should  not  be 
considered  by  this  court,  on  the  theory  that 
they  were  not  formally  presented  for  Iden- 
tification and  regularly  offered  and  admitted 
in  evidence  on  the  hearing  below.  We  hold 
that  the  certified  copies  to  which  this  ob- 
jection goes  were  properly  made  a  part  of 
the  record,  {or  the  reason  ttiat  they  were 
authorized  to  be  made  such  by  the  order  of 
the  trial  Judge,  as  above  set  forth;  that  is, 
that  counsel  was  permitted  to  "supply"  these 
records  by  certified  copies. 

[3]  But.  even  if  the  former  decrees  were 
not  Introduced  with  the  strict  formality  usu- 
ally required,  it  is  our  opinion  that  imder  a 
proceeding  of  this  sort  the  trial  court  had  a 
right,  when  its  attention  is  directed  thereto 
(indeed  must),  to  talce  notice  of  the  records 
of  its  court  pertaining  to  water  decrees  en- 
tered therein.  In  the  case  of  Irrigation 
Company  v.  Downer,  19  Colo.  505,  38  Pac. 
787,  Chief  Justice  Hayt  uses  the  following 
language:  "The  statutory  proceedings  to  ad- 
judicate priorities  of  right  to  the  use  of  wa- 
ter is  not  an  ordinary,  simple  action  or  pro- 
ceeding. It  is  a  proceeding  sui  generis,  to 
which  the  rules  governing  ordinary  civil  ac- 
tions are  not  always  applicable."  The  au- 
thorities cited  by  counsel  for  apt)ellee,  to  the 
effect  that  the  trial  judge  may  not  take  no- 
tice of  the  records  of  his  court,  e.\cept  such 
matters  as  pertain  to  the  case  on  trial,  are 
not  opposed  to  the  views  here  expressed. 
Vuder  the  statutory  procedure  concerning 
priorities,  all  adjudicntlons  in  the  same  wa- 
ter district  are  connected.  Each  subsequent 
bearing  or  adjudication  is  supplementary  of 
the  original.  This  is  clearly  ap])arent  from 
the  statutory  provision  for  numbering  and 
dating  each  subsequent  decree  with  refer- 
ence to  former  decrees,  as  was  done  in  this 
<-ase. 

[4]  The  record,  including  the  brief  of 
<-ounseI  for  appellee,  makes  It  apparent  tbat 
he  desired  to  attack  the  decree  to  the  Doll 
ditch,  had  it  been  formally  identified  and 
offered  in  evidence  under  the  proceedings 
regulating  ordinary  trials,  on  the  ground  of 
forfeiture  by  abandonment  or  uonuser.  This 
he  could  not  do,  for  the  reason  that  the  time 
for  attacking  the  decree  to  the  Doll  ditch 
bad  passed  without  appeal,  or  even  objec- 
tions or  exce|)tlons,  on  the  part  of  appellee, 
who  was  a  party  to  both  the  original  and 
the  later  proceeding  affecting  said  ditch, 
held  on  December  17,  18S9,  and  June  4,  1900. 
If  the  Doll  decree  can  be  successfully  at- 
tacked at  all,  it  must  be  upon  something 
occurring  subsequent  to  June  4,  1900,  the 
date  of  the  last  decree  affecting  it,  and  on 
issues  properly  Joined. 

II,  •]  The  decree  rendered  by  the  trial 
Jndge  in  favor  of  appellee.  McEUen,  cannot 
l>e  sustained,  because  it  attempts  to  make 


priority  No.  201  in  said  water  district  senior 
and  superior  to  priority  No.  89  in  the  same 
water  district,  which  last  priority  was  dat- 
ed, as  we  have  seen,  December  17,  1889,  and 
reaffirmed  June  4,  1900  (which  said  priorities 
concededly  cover  the  same  water),  to  both 
of  which  proceedings  appellee  herein  was 
a  party,  and  had  acquiesced.  The  decree  is 
fatally  defective,  for  the  further  reason  that 
it  purports  to  award  and  settle  priorities  to 
the  use  of  water  for  domestic,  household, 
stock,  and  other  beneficial  puri'oses;  where- 
as, the  statutes  authorizing  the  adjudication 
of  water  rights  for  other  purposes  than  Ir- 
rigation did  not  take  effect  until  July  11, 
190.%  some  weeks  subsequent  to  the  begin- 
ning of  this  proceeding,  and  the  court  had 
no  authority  to  try  or  determine  such  rights 
in  this  proceeding. 

17, 1]  The  decree  appealed  from  is  fur- 
ther defective,  In  that  it  goes  beyond  the 
prayer  of  the  petition.  In  the  original  pe- 
tition, appellee  asked  "for  an  adjudication  of 
his  priority  right  for  the  use  of  water  for- 
Irrigation  and  domestic  purposes,"  while, 
under  the  decree,  it  is  attempted  to  give  him 
a  right  to  the  use  of  water  for  all  the  pur- 
poses prayed  for,  and,  in  addition  thereto, 
for  "other  benetlclal  purposes,"  without  spec- 
ifying what  was  intended  to  be  embraced 
in  that  all-comprehensive  phrase.  Nor  does 
the  decree  segregate  the  various  rights  , 
which  it  attempts  to  confer  upon  appellee; 
and  there  is  no  way  of  determining  what 
amount  of  water  he  would  be  entitled  to 
for  each  of  the  various  purposes  specified 
therein. 

For  the  above  and  foregoing  reasons,  the 
Judgment  of  the  trial  court  is  reversed,  and 
the  case  Is  remanded,  with  instructions  that 
the  petition  of  appellant  for  reargument  or 
review  of  the  case  may  be  granted. 

Judgment  reversed. 

WALLING,  J.;  not  i)articlpating. 


SCOTT  v.  STUTHBIT. 
(Court  of  Appeals  of  Colorado.    Jan.  8,  1912.) 

1.  JuDOMEKT   (§   282*)— Requisites  to   Va- 
lidity. 

A  judgment  or  decree  need  not  be  signed 
by  the  judge. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S§  .'>.'U-558;   Dec.  Dig.  i  282. *1 

2.  Judgment  ({  11*)— Uendition— In  Cham- 
bers. 

Where,  though  a  judgment  purports  to 
have  been  rendered  on  one  of  the  regular  days  of 
the  term,  and  is  regular  in  form,  a  recital  shows 
that  the  judge  rendered  the  judgment  in  cham- 
bers in  another  county,  and  forwarded  the 
same  to  the  clerk  for  filing  more  thnu  five 
weeks  after  it  purports  to  have  been  render- 
ed, it  was  not  rendered  In  open  court,  and  is 
invalid. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  IS  14.  14%;    Dec.  Dig.  §  II.*] 
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3.  JunoMBNT  (S  11*)— Rendition— In  Cham- 
bers. 

Unless  expressly  authorized  by  statute,  a 
judgment  or  decree  must  be  rendered  in  open 
court  during  the  term;  and  where  rendered  in 
vacation  or  at  chambers,  it  is  void. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §g  14,  14%;  Dec.  Dig.  i  11.*] 

4.  Judgment  (§  11*)— Rendition— In  Cham- 
bers. 

Mills'  Ann.  Code,  S  408,  providing  for 
hearing  of  motions  and  demurrers  in  vacation, 
does  not  authorize  the  rendition  of  a  judg- 
ment in  vacation  or  at  chambers  by  a  court 
of  record;  the  statute  having  reference  to  in- 
terlocutory orders  and  rules  preparatory  to 
trial  upon  the  merits. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  {i  14,  14%;   Dec.  Dig.  |  ll.»] 

5.  Jddoment  (t  11*)— Rendition— In  Cham- 
bers. 

Rev.  St.  1908,  H  1491,  1492,  providing 
that  motions,  demurrers,  issues,  or  other  mat- 
ters arisin{[  in  any  case  shall  be  decided  by  the 
court  witbm  90  days  after  its  adjournment, 
refer  to  decisions  tending  to  the  formation  of 
the  issues  in  the  main  case,  and  do  not  author- 
ize the  rendition  of  a  judgment  in  chambers  or 
vacation. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  fi  14,  14%;   Dec.  Dig.  {  11.*] 

8.  Appeal   and   Error    (g   1214*)— Disposi- 
tion OF  Cause— Subsequent  Trial. 

Where  a  cause  is  reversed  and  remanded 
for  invalidity  of  a  judgment  rendered,  the  evi- 
dence produced  at  the  former  hearing  may  be 
used  by  the  respective  parties  upon  a  new  trial, 
and  leave  granted  to  produce  such  other  and 
additional  evidence  as  is  desired. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4715;  Dec.  Dig.  i  1214.*] 

Appeal  from  District  Court,  Tuma  Conn- 
ty ;   E.  E.  Armour,  Judge. 

Action  by  Julias  F.  Stutbeit  against  Lin- 
coln R.  Scott.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded. 

R.  H.  Qllmore,  for  appeUant  Ernest  L. 
Williams,  for  appellee. 

HURLBUT,  J.  This  suit  was  commenced 
by  plaintiff  (appellee),  in  the  district  court 
of  Yuma  county,  against  defendant  (appel- 
lant) to  quiet  title  to  land  in  that  county, 
under  section  255,  Mills'  Annotated  Code. 

The  complaint  was  filed  February  9,  1904, 
and  is  In  usual  form.  Answer  was  filed, 
denying  allegations  In  complaint,  and  alleg- 
ing title  in  defendant  by  virtue  of  a  sheriff's 
deed.  Replication  was  filed  by  plaintiff 
therein,  admitting  the  execution  and  deliv- 
ery to  defendant  of  said  sheriff's  deed,  and 
defendant's  claim  of  title  to  the  land  there- 
under, alleging  however,  as  a  defense,  that, 
by  force  of  the  provisions  of  section  2296, 
Revised  Statutes  of  the  United  States  (U.  S. 
Comp.  St.  1901,  p.  mm),  said  sheriffs  deed 
conveyed  no  title  to  the  laud.  The  case  was 
tried  to  the  court  without  a  Jury,  and  the 
issues  found  in  favor  of  plaintiff. 

The  thirteenth  assignment  of  error  chal- 
lenges the  validity  of  the  Judgment  appealed 


from,  for  the  reason  given  that  It  affirma- 
tively appears  from  the  record  that  the 
Judgment  was  rendered  at  chambers  in 
Sterling,  Logan  county,  and  not  in  open 
court,  or  otherwise,  or  at  all,  in  the  county 
of  Yuma,  where  the  cause  was  pending. 
Counsel  for  appellant  contends  that  the  Judg- 
ment is  absolutely  void.  It  will  be  at  once 
seen  that  this  question  is  all-important,  and, 
if  the  record  warrants  the  assignment  of  er- 
ror, the  Judgment  must  be  reversed. 

On  November  13,  1906,  this  cause  was 
tried,  without  a  Jury,  in  the  district  court  of 
Yuma  county,  said  court  being  then  in  ses- 
sion, and  after  the  evidence  had  all  been  tak- 
en the  court  continued  the  cause  for  argu- 
ment, to  be  heard  in  Denver.  At  that  time, 
the  statute  provided  for  one  term  of  the 
district  court  to  be  held  each  year  in  Yuma 
county,  beginning  on  the  third  Tuesday  in 
April. 

The  following  excerpts  from  the  record 
include  substantially  all  recitals  thereof 
which  pertain  to  the  rendition  and  entry  of 
this  Judgment,  viz.:  "November  13,  1903, 
and  on,  to  wit,  the  same  day,  come  the  par- 
ties hereto,  *  •  »  and  thereupon  said 
cause  comes  on  for  trial  to  the  court,  with- 
out a  Jury,  and  thereupon  comes  the  evi- 
dence. And  thereupon  the  court,  having 
heard  the  evidence  therein,  continued  said 
cause  for  argument,  said  argument  to  occur 
at  Denver,  Colorado,  at  the  convenience  of 
the  Judge  and  counsel.  And  thereafter,  and 
on,  to  wit,  the  7th  day  of  January,  A.  D. 
1907,  the  same  being  one  of  the  regular  Ju- 
ridical days  of  the  April,  A.  D.  1907  (6),  term 
of  said  court,  the  Judge  of  said  court,  in 
chambers  at  Sterling,  Colorado,  did  sign  a 
decree  or  Judgment,  and  forwarded  the  same 
to  the  clerk  of  the  district  court  of  Yuma 
county,  Colorado,  which  was  received,  filed, 
and  entered  In  the  Judgiueut  book  of  said 
court  on  the  9th  day  of  January,  A.  D.  1907. 
The  said  decree  or  Judgment  Is  in  the  words 
and  figures  as  foUows,  to  wit :   'At  this  date, 

November    ,    A.    D.    1906,   this   cause 

came  on  for  hearing  before  the  court,  with- 
out the  intervention  of  a  Jury,  and  was  sub- 
mitted upon  the  pleadings  and  the  evidence 
and  taken  under  advisement  Now,  on  con- 
sideration thereof,  the  court  belug  sufficient- 
ly advised,  finds  the  Issues  therelu  Joined  in 
favor  of  the  plaintiff.  Therefore,  It  is  con- 
sidered by  the  court,  and  so  adjudged  and 
decreed,  that  plaintiff  have  Judgment  as 
prayed  for  In  his  complaint  herein  against 
the  defendant,'  etc.  ♦  *  •  By  the  Court: 
E.  E.  Armour,  Judge.  [Seal.]"  Indorsed: 
"Filed  January  9,  1907.  W.  C.  Boggs, 
(Merk." 

The  Judgment  purports  to  be  one  of  a  court 
of  general  Jurisdiction,  tu  have  been  render- 
ed In  Yuma  county  In  November,  1906,  and 
on  one  of  the  regular  Juridical  days  of  the 
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April,  1906,  term  of  the  district  court  of  that 
county,  and  is  regular  In  form,  with  the  ex- 
ception that  the  day  of  the  month  on  which 
the  Judgment  was  rendered  Is  not  stated. 

If  the  record  ended  here,  there  would  be 
nothing  left  for  this  court  to  do  but  affirm 
the  Judgment,  so  far  as  this  assignment  of 
error  is  concerned;  but  this  is  not  the  case. 
Other  recitals  in  the  record  destroy  all  pre- 
sumptions as  to  the  validity  of  this  Judg- 
ment.   These  recitals  we  will  now  notice. 

The  record  states  that  on  January  7,  1907, 
being  one  of  the  regular  Juridical  days  of 
the  Yuma  county  district  court,  at  chambers 
in  Sterling,  Logan  county,  the  trial  Judge 
tigned  the  Judgment,  and  forwarded  the 
same  to  the  clerk  of  the  district  court  of 
Yuma  county,  which  was  received  and  filed 
by  him  and  entered  In  the  Judgment  book 
of  said  court  January  9,  1907.  From  these 
statements,  it  is  apparent  that,  notwithstand- 
ing the  recitals  in  the  Judgment  entry,  the 
Judgment  was  not  rendered  in  open  court  in 
said  Yuma  county,  nor  rendered  in  the 
month  of  November,  1906;  but,  on  the  con- 
trary, if  rendered  at  all,  it  was  rendered  at 
chambers  In  I^gnn  county,  and  on  January 
7,  1907.  These  conclusions  are  strengthened 
by  the  fact  that  the  record  does  not  show 
the  April,  1906.  term  of  the  district  court  of 
Yama  county  to  have  been  In  session  any 
time  after  November  13,  1006.  Why  would 
the  trial  Judge,  on  January  7,  1907,  at  cham- 
bers In  a  county  other  than  the  one  in  which 
the  case  was  tried,  sign  a  purported  Judg- 
ment and  send  the  same  to  his  clerk  in 
Yuma  county,  if  he  knew,  or  believed,  that 
a  like  Judgment  had  been  formally  rendered 
in  open  court  in  Yuma  county  during  the 
previous  month  of  November?  It  Is  clear 
to  us  that  this  Judgment  was  announced  for 
the  first  time  on  January  7,  1907,  at  Sterling, 
Ix>gan  coanty.  Hence  that  part  of  the  Judg- 
ment entry  which  recites  that  this  Jndgment 
was  rendered  more  than  five  weeks  prior 
thereto,  in  Yuma  county,  cannot  be  true. 

[1]  Counsel  for  appellee  says  that  there 
Is  no  law  of  this  state  requiring  a  Judgment 
or  decree  of  a  court  to  be  signed.  This  is 
true,  and  has  been  so  decided  in  the  case  of 
EberviUe  v.  Leadvllle  Tunneling,  Mining  & 
Drainage  Company,  28  Colo.  241,  64  Pac.  200. 
•Our  conclusions,  however,  as  to  the  time  and 
manner  of  rendering  the  Jndgment  are  not 
based  upon  the  fact  that  the  Judgment  was 
signed  by  the  trial  Judge  at  the  time  and 
place  stated.  Mention  is  simply  made  of 
tliat  fact  as  tending  to  show  that,  under  the 
condition  of  the  record  here,  the  only  Judg- 
ment rendered  in  this  cause.  If  rendered  at 
all,  was  the  one  purporting  to  have  been 
signed  and  forwarded  by  the  trial  Judge  at 
Sterling,  on  January  7,  1907. 

From  the  above  reasoning,  we  conclude 
that  this  Judgment  was  rendered  by  the  trial 
Judge  on  January  7.  15)07.  at  chambers  in 
I/Ogan  county,  a  county  other  than  the  one 
in  which  the  case  was  tried.     The  record 


fails  to  disclose  whether  or  not  the  court 
was  in  vacation  at  that  time.  This  makes 
no  difference,  however,  as  our  Supreme 
Court  has  held  that  a  Judgment  rendered  in 
vacation  and  one  rendered  at  chambers  are 
practically  the  same.  Cooper  et  al.  v.  Ameri- 
can Central  Insurance  Company,  post. 

Before  the  adoption  of  the  Code,  there 
were  a  number  of  decisions  of  our  Supreme 
Court  which  held  that,  in  the  absence  of 
statute,  a  Judgment  could  not  be  rendered  in 
vacation  or  at  chambers,  and  could  not  be 
rendered  in  any  other  county  than  the  one 
in  which  the  case  was  tried.  One  of  the 
first  of  these  cases  was  Cooper  et  al.  v. 
American  Central  Insurance  Company,  3 
Colo.  318.  The  facts  in  that  case  were  quite 
similar  to  those  in  the  case  at  bar.  The 
Judgment   in   that   case   recites   that:     "On 

the day  of  December,  1875  (4),  being 

one  of  the  regular  days  of  the  said  Decem- 
ber term,  the  cause  came  on  for  trial. 
•  •  •  "  The  Judgment  was  rendered  in  the 
district  court  of  Pueblo  county,  and  was 
signed  by  the  Judge  of  the  court  January  13, 
1875,  and  the  record  there  contained  this 
further  recital:  "On  this  19th  day  of  Jan- 
uary, 1875,  a  Judgment,  rendered  by  the 
Honorable  J.  B.  Belford,  Associate  Justice 
of  the  Supreme  Court  of  Colorado  Territory, 
and  Judge  presiding  at  the  December  term, 
18T4,  •  *  •  teas  received  by  the  clerk  of 
said  court.    •    *    •  - 

The  court  says:  "From  these  recitals,  it 
Is  evident  that  the  Judgment  was  not  ren- 
dered in  open  court  during  the  term,  but  in 
vacation.  The  recIUtls  that  'on  the  19th  day 
of  January,  1875,  the  Judge  presiding  at  the 
December  term,  1874,  filed  in  the  oBlce  of 
the  clerk  thereof  a  certain  Judgment;  that 
afterwards,  under  instructions  from  the 
Judge,  the  clerk  of  said  court  entered  the 
Judgment  of  record,  stating  that  it  was  a 
Judgment  received  'on  the  19th  day  of  Jan- 
uary, from  the  Judge  presiding  at  the  De- 
cember term,'  are  inexplicable,  if  the  Judg- 
ment was  rendered  in  open  court  during  the 
term." 

And  on  page  321  of  3  Oolo.:  "The  Judg- 
ment is  the  sentence  of  the  law,  pronounced 
by  a  court  of  competent  Jurisdiction,  as  the 
result  of  proceedings  instituted.  It  is  a  Ju- 
dicial act,  and,  to  be  valid,  must  be  pro- 
nounced by  the  court  at  a  time  and  place  ap- 
pointed by  law,  and  In  the  form  It  requires. 
»     »    • " 

And,  again,  on  page  .320  of  3  Colo. :  "It 
Is  true  that  the  Judgment  so  'filed  by  the 
Judge'  and  'received'  and  entered  by  the 
clerk,  as  above  indicated,  purports  on  its 
fact  to  recite  a  Judgment  entered  at  the  De- 
cember term ;  but  it  also  recites  that  the  mo- 
tion for  a  new  trial  was  overruled,  and  the 
record  shows  that  the  motion  was  not  filed 
until  after  the  terra  had  expired  by  limita- 
tion of  law." 

[2]  So  it  iiiny  be  said  in  the  case  at  bar 
that,    although    the   Judgment    purports    to 
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have  been  reudered  on  one  ot  the  Juridical 
diiys  of  the  April,  1906,  term  of  the  district 
t-ourt  of  Yniua  county,  on  some  day  in  No- 
vember, still  a  previous  record  recital  shows 
that  the  judgment  or  decree  was  signed  by 
the  trial  Judge  in  chambers  on  January  7, 
1907,  in  Sterling,  Logan  county.  This  de- 
cision was  subseiiueutly  api)roved  and  fol- 
lowed In  the  Supreme  (^ourt  of  this  state 
in  the  following  cases,  to  wit:  Filley,  etc., 
V.  Cody.  4  Colo.  109;  Klrtley  et  al.  v.  Mar- 
shall Sliver  Mining  Co.,  4  Colo.  Ill ;  Francis 
V.  Wells,  4  Colo.  274;  Gruner  v.  Moore,  6 
Colo.  526;  Wilson  v.  Collin,  45  Colo.  412,  102 
Pac.  21;  State  Bank  of  Chicago  v.  Plum- 
mer,  46  Colo.  71,  102  Pac.  1082;  Winter  v. 
People,  10  Colo.  App.  510,  51  Pac.  1006;  At- 
chison, Topeka  &  Santa  F6  Ry.  Co.  v.  Nich- 
olls,  8  Colo.  188,  6  Pac.  512. 

It  will  be  noticed  that  these  cases  cover 
a  period  of  practice  both  before  and  since 
the  adoption  of  the  Code. 

A  few  brief  extracts  from  the  above  deci- 
sions will  show  how  our  appellate  courts 
have  construed  the  law  applicable  to  the 
question  now  under  consideration,  viz.: 

"As  a  general  rule,  all  Judicial  business 
must  be  transacted  in  term,  whether  there 
is  any  express  direction  to  that  effect  or 
not.  Such  Judicial  business  as  may  be  done 
by  the  Judge  out  of  court  Is  exceptional,  and 
must  find  its  warrant  in  some  express  pro- 
vision of  the  statute."  Gruner  v.  Moore,  su- 
pra, citing  with  approval  the  case  of  Larco 
V.  Casaneuva,  30  Cal.  564. 

"This  is  not  a  collateral  but  a  direct  at- 
tack on  their  validity;  and  when  It  appears, 
as  it  does  here,  that  findings  and  a  decree, 
made  by  a  Judge  in  vacation,  and  not  by  the 
court  in  term  time,  were  entered  by  the 
clerk,  they  will  be  set  aside  and  held  for 
naught."     Wilson  v.  Collin,  supra. 

"Section  418,  Mills'  Annotated  Code  pro- 
vides that:  'EJvery  court  of  record  shall  sit 
at  the  county  seat  of  the  county  in  which  It 
is  held,  except  as  may  be  otherwise  provided 
by  law.'  When  the  law  has  prescribed  a 
time  and  place  at  which  the  Judicial  business 
of  the  county  must  be  transacted,  there  can 
be  no  exception  to  the  provisions,  unless  it 
is  expressly  made  by  the  statute.  The  dis- 
trict court  within  and  for  Teller  county  can 
l>e  in  session  only  in  Teller  county,  and  the 
Judge  having  no  power  at  chamliers  to  ap- 
))rove  a  bond.  •  •  » ■•  state  Bank  of  Chl- 
c-ago  V.  Plumnicr,  supra. 

"It  appears,  then,  from  an  inspection  of 
the  record  itself,  that  the  court  acted  without 
Jurisdiction  of  the  person,  and  that  the 
Judgment  ia  therefore  void.  The  presumption 
in  favor  of  the  Jnrl.sdiction  of  courts  of 
general  Jurisdiction  is,  in  this  instance,  nega- 
tived by  the  record  itself."  Atchison,  To- 
peka &  Santa  F6  Ry.  Co.  v.  NlcholLs,  8  Colo. 
188.  6  Pac.  512,  supra. 

[3]  The  law  is  well  settled  in  this  state. 


as  shown  by  the  decisions  above  cited,  that, 
unless  expressly  authorized  by  statute,  a 
Judgment  or  decree,  to  be  valid,  must  be 
rendered  in  open  court  during  term  time; 
that,  without  such  sanction,  a  Judgment  or 
decree  reudered  In  vacation  or  at  chambers 
is  null  and  void.  This  is  the  general  rule 
in  this  country,  and  has  been  adopted  by  the 
apiiellate  courts  In  most.  If  nut  all,  of  the 
states  of  the  Union. 

[4]  Section  408,  Mills'  Annotated  Code,  pro- 
vides for  the  hearing  and  determination  ot 
motions  and  demurrers  in  vacation,  at  cham- 
bers, by  the  Judges  of  courts  of  record.  It 
cannot  be  contended  that  this  section  author- 
izes a  Judgment  to  be  rendered  in  vacation  or 
at  chambers  by  a  court  of  record.  In  Bean 
V.  People,  0  Colo.  100,  the  court,  in  consid- 
ering this  section,  speaks  as  follows:  "This 
section  apitears  to  limit  the  powers  of  dis- 
trict Judges  in  vacation  or  at  chambers  to 
the  determination  of  motions  and  demurrers, 
and  the  making  of  interlocutory  orders  and 
rules  preparatory  to  trials  upon  the  merits." 

[5]  Counsel  for  appellee  calls  our  attention 
to  section  1491  and  section  1492,  Revised 
Statutes  1908,  and  construes  them  as  alithor- 
izing  Judgments  to  be  rendered  in  chambers 
or  vacation.  We  do  not  think  any  such  con- 
struction can  be  given  to  those  sections.  They 
merely  provide  that  motions,  demurrers,  and 
other  similar  pleadings,  which  tend  to  the 
formation  of  an  issue  in  the  main  cause, 
shall  be  decided  by  the  court  within  90  days 
after  its  adjournment,  under  penalty.  In 
case  of  default,  of  forfeiting  3  months  sal- 
ary. 

The  Judgment,  not  having  been  rendered  In 
open  court  in  term  time,  and  there  being  at 
that  time  no  statute  authorizing  it  to  be  ren- 
dered in  vacation  or  at  chaml)ers,  will  be  re- 
versed. 

[$]  If  a  new  trial  is  had,  the  evidence  pro- 
duced at  the  former  hearing  may  be  used  by 
the  respective  parties,  and  leave  granted  to 
produce  other  and  additional  evidence,  should 
they  desire  so  to  do.  This  direction  is  per- 
missible under  authority  of  the  case  of  Wil- 
son V.  Collin,  supra.    .Tudgnient  re\-er8ed. 

Reversed  and  remanded. 


HOLMBOE  V.  HRRMOND,  Justice  of  the 

Peace,  et  al. 

(Supreme  Court  of  Colorado.     Feb.  .5,  1912.). 

'  JrSTICES  OF  TUE  PEACE    (S   202*) — CERTIORARr 

I     —Petition— Si'FKiciENCY. 

'  Certiorari  to  review  a  judgment  of  a  Jus- 

tice of  the  peace  Is  properly  quashed,  where 
the  petition  does  not  show  any  circumstances 
that  prevent  petitiuner  from  taking  an  ordinary 
appeal,  as  required  by  Rev.  St.  l!K)8,  $  3840. 
[Ed,  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  |  202.*] 

'      Error  to  District   Court,   Pueblo   County; 
'  J.  E.  Rizer.  Judge. 
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Certiorari  by  W.  H.  Holmboe  against 
Frank  M.  llermoud,  Justice  of  the  Peace, 
and  others.  From  a  judgment  quashing  the 
writ,  petitioner  brings  error.    Affirmed. 

W.  O.  Peterson,  for  plaintiff  in  error. 

MUSSER,  J.  In  the  court  below,  the 
plaintiff  In  error  filed  a  verified  petition  for  a 
writ  of  certiorari  to  remove  a  cause  from  a 
Justice  of  the  peace.  The  petition  set  forth 
that  a  replevin  suit  was  commenced  before 
the  Justice  of  the  peace  by  the  petitioner, 
Holmboe;  that  a  summons  and  writ  of  re- 
plevin issued  and  were  served  upon  the  de- 
fendants ;  that  the  property  was  taken  from 
the  defendants  and  in  due  time  turned  over 
to  the  petitioner;  that  on  September  2l8t  a 
trial  was  had  to  a  Jury;  that  a  verdict  was 
returned,  finding  the  issues  for  the  defend- 
ants, and  that  the  property  be  returned  to 
tb«n;  that  the  verdict  failed  to  find  the  val- 
ue of  the  property  or  the  amount  of  damage 
consequent  upon  the  taking  of  it;  that  the 
Justice,  on  September  21st,  rendered  a  Judg- 
ment on  the  verdict  in  favor  of  the  defend- 
ants, and  ordered  that  a  writ  of  restitution 
issue  to  restore  the  property  to  them;  that 
on  September  2.')tb  the  petitioner  filed  a  mo- 
tion for  a  new  trial  in  the  justice  court,  which 
motion  was  denied;  that  on  October  2d  a 
writ  of  restitution  issued,  and  the  consta- 
ble was  attempting  to  execute  It  at  the  time 
of  the  filing  of  the  petition  on  October  9tb; 
that  the  judgment  was  erroneous  and  unjust, 
for  the  reason  that  the  justice  of  the  peace 
was  without  jurisdiction  to  render  it,  because 
there  was  no  -vierdict  as  required  by  law ;  and 
that  because  no  verdict  had  been  returned,  as 
required  by  law,  an  appeal  could  not  be  taken 
in  the  ordinary  way.  Upon  this  petition  a 
writ  of  certiorari  to  the  justice  of  the  peace 
was  issued.  In  due  time,  the  defendants  filed 
a  motion  to  quash  the  writ  because  the  pe- 
tition failed  to  state  any  legal  grounds  why 
the  writ  should  issue,  and  failed  to  state  any 
reason  why  the  petitioner  was  prevented  from 
taking  an  appeal  in  the  ordinary  way.  This 
motion  was  sustained,  and  the  writ  was 
quashed.  Plaintiff  elected  to  stand  on  his 
l)etition,  whereupon  the  same  was  dismissed, 
and  Judgment  rendered  against  the  plaintiff 
for  costs. 

Settlon  3840,  Bev.  Stat.  1908,  provides  that 
a  iietition  for  writ  of  certiorari  "shall  set 
forth  and  show  upon  the  oath  of  the  applicant 
that  the  judgment  before  the  justice  of  the 
l>eace  was  not  the  result  of  negligence  of  the 
iwrty  praying  for  such  writ,  that  the  Judg- 
ment. In  his  opinion,  is  erroneous  and  unjust, 
.•letting  forth  wherein  the  error  and  injustice 
<'<insists.  and  that  it  was  not  In  the  power  of 
the  party  to  take  an  appeal  in  the  ordinary 
way.  setting  forth  the  particular  circunistanc- 
( .<  which  prevented  hlni  from  so  doing."  The 
l«>tition  in  this  case  did  not  set  forth  or  show 


any  circumstances  that  prevented  the  peti- 
tioner from  taking  an  appeal  In  the  ordinary 
way.  The  mere  fact  that  the  verdict  and 
judgment  were  erroneous  in  form.  If  they 
were  erroneous,  did  not  prevent  the  petitioner 
from  appealing.  He  was  In  court  as  the 
plaintiff  In  the  case  before  the  justice  of  the 
peace.  lie  was  at  the  trial.  He  knew  of  the 
judgment.  There  was  nothing  at  all  to  pre- 
vent him  from  taking  an  appeal.  The  writ 
of  certiorari  wus  properly  quashed.  The 
judgment  Is  therefore  atUrmed. 
Judgment  aflirmed. 

6ABBERT  and  HIIX,  JJ.,  concur. 


VANDER  WEYDEN  et  sL  v.  COORS. 
(Supreme  Court  of  Colorado.     Feb.  5,  1912.) 

Chattel  Mobtoages    (S  146*)— Pbiobity  of 

Liens. 

A  secret  bill  of  sale,  intended  as  a  chat- 
tel mortgage,  is  unenforceable  aa  against  b. 
subsequent  recorded  mortgoge  to  a  third  person 
without  notice  of  the  other  lien. 

[Ed.  Note. — For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  §  253;  Dec.  Dig.  {  146.*] 

Error  to  District  Court,  Teller  County; 
Louis  W.  Cunningham,  Judge. 

Action  by  Adolph  Coors  against  William 
Vander  Weyden  and  another.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

H.  H.  Hlndry,  for  plaintiffs  in  error. 
TuUy  Scott,  for  defendant  in  error. 

MUSSER,  J.  In  an  action  for  replevin  of 
certain  saloon  fixtures,  a  judgment  was  ren- 
dered in  the  court  below  in  favor  of  the 
plaintiff,  Coors,  who  is  the  defendant  in 
error  here.  It  is  undisputed  that  in  June, 
190t,  one  Levan,  who  was  the  owner  of  the 
property,  executed  a  chattel  mortgage  there- 
on to  Coors  to  run  for  two  years,  and  this 
mortgage  was  not  recorded  until  January 
10,  1905.  Starting  with  these  undisputed 
facts,  if  the  evidence  on  behalf  of  the  de- 
fendants alone,  without  regard  to  the  evi- 
dence of  plaintiff,  be  considered,  the  judg- 
ment must  be  aflirmed. 

The  evidence  of  the  defendants  tended  to 
show  that  Friedman  &  Co.,  obtained  a  mort- 
gage on  the  fixtures  from  one  O'Connor  in 
1902,  due  in  October,  1904.  O'Connor  had  pur- 
chased the  property  from  Levan,  and,  being 
unable  to  meet  the  payments,  turned  it  back. 
In  October,  1904,  the  O'Connor  mortgage 
became  due,  and  Friedman  gave  Levan  the 
choice  of  executing  a  new  mortgage  or  a 
bill  of  sale.  There  was  some  evidence  on 
behalf  of  the  defendants  that  by  word  of 
mouth  there  was  a  sale  and  delivery  of 
possession  of  the  fixtures  from  Levan  to 
Friedman,  though  no  actuol  change  was 
made.    The  real  contract  of  the  parties  was 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexen 
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a  written  bill  of  sale,  put  In  eyldoice  by 
the  defendants.  It  Is  clear  from  the  bill  of 
sale  Itself  tbat  It  was  only  intended  as  se- 
curity, and  it  distinctly  provided  that  Levan 
was  to  have  ttte  use  of  the  property.  Fried- 
man did  not  know  of  tbe  Coors  mortgage. 
After  this  the  situation  continued  the  same, 
with  Levan  in  possession  as  before.  In  May, 
1905,  after  the  recordation  of  the  Coors 
mortgage  in  January,  Friedman  and  Levan 
sold  tbe  fixtures  to  Vander  Weyden  and 
Lemon,  the  defendants,  and  tbe  latter  claim- 
ed title  to  the  property  from  Friedman  and 
Levan.  There  was  no  evidence  that  Coors 
knew  anything  about  tbe  bill  of  sale  from 
Levan  to  Friedman. 

Under  this  state  of  facts  it  is  plain  that 
tbe  only  right  that  Friedman  had  In  the 
property  was  a  secret  lien  between  himself 
and  Levan,  good,  perhaps,  between  those  two, 
but  without  any  force  as  against  third  par- 
ties without  notice.  The  O'Connor  mortgage 
became  due  in  October,  1904,  and  was  aban- 
doned as  security,  and  the  secret  lien  afford- 
ed by  the  bill  of  sale  substituted  In  lieu 
thereof.  To  sustain  the  contention  of  de- 
fendants, this  bill  of  sale  would  have  to  be 
regarded  the  same  as  a  mortgage  taken  and 
recorded  by  Friedman  before  Coors  recorded 
his  mortgage.  This  cannot  be  done,  it  is 
clear,  under  the  facts,  that  If  Coors  bad 
taken  and  recorded  bis  mortgage  on  the  10th 
day  of  January,  1005,  it  would  have  been 
good  as  against  Friedman  and  tbe  defendants 
claiming  through  him.  It  Is  equally  as  clear 
that  the  mortgage  taken  in  June,  1901,  to 
run  for  two  years,  and  recorded  on  the  lOtb 
day  of  January,  1905,  was  good  as  against 
Friedman  and  tbe  defendants,  under  the  cir- 
cumstances existing.  Tbe  judgment  Is  af- 
firmed. 

Judgment  affirmed. 

SABBERT  and  HILL,  JJ.,  concur. 


Mn.LARD  V.  LOSER. 

(Supreme  Court  of  Colorado.     Feb.  5,  1912.) 

WoBK  AND  Labor  (S  4»)— Brokebs. 

Where  defendant  accepted  the  results  of 
a  broker's  services  in  effeotinK  an  exchange  of 
property,  with  kuowleclge  that  compensation 
wag  expected,  there  was  an  implied  contract 
to  pay  what  the  services  were  reasonably 
worth. 

(Ed.  Note. — For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  §f  3-7;   Dec.  Dig.  {  4,»] 

Error  to  District  Court,  Kio  (Jrande 
County,    Charles  C.   Holbrook,  Judge. 

Action  by  Oliver  looser  against  Frank 
Millard.  Judgment  for  plaintifT,  and  de- 
fendant brings  error.    AHIrmed. 

James  P.  VeerKanip.  for  plaintiff  In  error. 
Jesse  Stephenson,  for  defendant  in  error. 


BAILEY,  J.  The  suit  is  to  recover  a  com- 
mission on  a  sale  of  real  estate,  alleged  to 
have  been  earned  by  the  Illinois  Realty 
Company,  plaintiff  being  the  assignee  of  the 
demand.  Trial  was  to  the  court,  with  Judg- 
ment for  the  plaintiff  for  $2S0,  the  amount 
claimed.  Defendant  brings  the  case  here 
for  review  on  error. 

The  proofs  show  conclusively  that  the  Illi- 
nois Realty  Company  procured  a  purchaser 
for  the  property,  and  that  an  exchange 
thereof,  upon  terms  satlsfkictory  to  the  de- 
fendant, was  effected.  The  assignment  of 
the  claim  by  the  Realty  Company  to  the 
plaintiff  is  also  clearly  established.  Indeed 
there  is  no  dispute  upon  this  point  Tb«  de- 
fendant denies  having  made  any  contract 
with  the  Illinois  Realty  Company,  but  does 
not  deny  the  sale.  The  testimony  Is  con- 
flicting upon  tbe  question  of  original  em- 
ployment. The  court  below  found  the  issues 
generally  for  the  plaintiff.  There  Is  testi- 
mony to  support  such  finding,  and  under  the 
settled  rule  of  this  court  it  will  not  be  dis- 
turbed. 

Furthermore,  what»«-er  may  be  said  upon 
the  question  of  whether  there  was  original- 
ly a  contract  of  employment  by  the  defend- 
ant of  the  Realty  Company  for  a  sale  or 
exchange  of  his  property,  the  following  facts, 
upon  all  of  the  testimony,  are  beyond  dis- 
pute, namely:  That  the  Illinois  Realty 
Company  was  engaged  in  the  real  estate 
business,  selling  property  on  commission; 
that,  with  the  knowledge  and  assent  of  the 
defendant,  it  undertook  to  effect  an  exchange 
of  his  property,  which  was  in  fact  consum- 
mated, and  defendant  accepted  the  benefit  of 
the  company's  effort  in  this  behalf.  The 
testimony  of  the  plaintiff  was  to  the  effect^ 
though  this  evidence  is  contradicted,  that  de- 
fendant admitted  to  him  that  he  knew, 
in  advance  of  the  service,  that  some  com- 
pensation or  commission  was  expected.  In 
view  of  the  finding  of  the  court  it  must  he 
that  this  issue  was  resolved  in  favor  of 
plaintiff.  The  evidence  also  establishes  that 
the  commission  claimed  is  reasonable,  and 
corresponds  to  that  which  is  customarily 
recognized  and  allowed  In  that  community 
for  like  service.  There  was  full  ratification 
by  the  defendant  of  the  acts  of  the  Realty 
Company  when  he  accepted  the  results  of 
the  service,  with  previous  knowledge  that 
compensiition  therefor  was  expected,  and 
under  well-.'<ettled  legal  principles  he  is  not 
permitted  to  deny  liability.  The  facta  dear- 
ly distinguish  this  case  from  those  cited  in 
the  brief  of  plaintiff  In  error,  and  bring  It 
well  within  the  established  rule  laid  down 
in  23  Am.  &  Eiig.  Ency.  of  Ijiw  (2d  Ed.)  pp. 
911  and  912,  which  Is  as  follows: 

"In  order  to  entitle  the  broker  to  recover 
couu>ensatIon  for  his  services  It  is  necessary 
that  the  person  from  whom  he  claims  shall 
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have  employed  blm  to  render  tlte  sea* vices 
out  of  wblch  his  claim  arises,  or  that  there 
should  have  been  such  an  acceptance  and 
xatlflcatlon  of  his  services  by  such  person 
as  will  \n  the  eye  of  the  law  amount  to  the 
same  thing  as  an  original  employment. 
•    •    • 

"While  a  broker  cannot  recover  for  bis 
■erylces  in  the  sale  of  property  in  the  ab- 
sence of  any  agreement  on  the  part  of  the 
owner  of  the  property  to  compensate  blm 
therefor,  it  is  not  necessary  that  such  agree- 
ment be  express,  but  it  may  be  implied  from 
the  contract  of  employment  or  tbe  accept- 
ance of  the  broker's  services  with  knowledge 
that  he  expects  to  be  paid  therefor."  Dun- 
can V.  Borden,  13  Colo.  App.  481,  59  Pac. 
60:  Weinhouse  v.  Cronln,  68  Conn.  250,  36 
AtL  45;  Vlley  v.  PetUt,  96  Ky.  576,  29  S. 
W.  438,  16  Ky.  Law  Rep.  650;  Nolan  v. 
Swift,  111  Mich.  56,  69  N.  W.  96;  Eve- 
rett Co.  V.  Cumberland  G.  M.  Co.,  112  WU. 
544,  88  N.  W.  597. 

There  is  no  error  and  tbe  Judgment  Is 
affirmed. 

IfCSSEB  and  WHITE,  JJ.,  concur. 


/ACKSON  HARDWARE  &  IMPLEMENT  CO. 

T.  BOARD  OF  COM'RS  OF  LA 

PLATA  COUNTY. 

(Supreme  Court  of  Colorado.     Feb.  5,  1912.) 

L  Taxation  (|  449*)— EJquauzation— Pow- 
ebs  of  countt  ijoard  of  equalization — 
Statutes. 

Where  the  county  board  of  equalization  of 
a  county  met  and  organized  at  tbe  time  fixed 
by  the  revenue  act  of  1902  (Rev.  St.  1908,  f 
6630  et  seq.)  to  equalize  tbe  valuation  of  the 
property  of  the  county,  and  they  ordered  in- 
creases and  decreases  as  authorized  by  the 
act,  and  they  remained  in  session  during  the 
time  prescribed  by  the  act  and  gave  tbe  stat- 
utory notice,  the  presumption  that  they  acted 
under  the  act  was  not  overcome  by  statements 
in  the  minutes  pertaining  to  other  matters, 
while  the  record  as  a  whole  disclosed  an  at- 
tempt to  comply  with  tbe  act. 

[Ed.   Note. — For  other  cases,   see   Taxation, 
Dec.  Dig.  I  44S).*1 

2.  Taxation  (|  543* )—Reco vest  of  Taxes 
Paid — Evidence. 

In  an  action  by  a  taxpayer  to  recover  an 
excess  of  taxes  paid  under  protest,  a  state- 
ment by  the  chairman  of  the  board  of  equali- 
zation, ordering  the  increase  in  the  valuation 
of  the  property  of  the  taxpayer  and  at  the 
time  of  the  presentation  of  the  taxpayer's 
claim  for  the  refund  of  the  taxes,  that  the 
Ixiard  made  the  increase  from  their  estimate 
of  the  value  of  the  property  of  the  taxpaj-er 
without  considering  the  valuation  of  other  simi- 
lar property,  was  inadmissible,  in  the  absence 
of  evidence  of  other  similar  property  and  that 
tbe  property  of  the  taxpayer  was,  after  the 
increase,  assessed  at  a  greater  value  than  that 
of  other  property  similarly  situated. 

lEd.   Note. — For   other  cases,  see  Taxation, 
Dec.  Dig.  »  543.*] 


S.  ETinsNCB    (I    83*)  — PBESCifPTioirs— Pu- 

FOBUANCE     or     OFFICIAL     DUTY— TaX     OFFI- 
CERS. 

The  court  presumes  that  the  county  board 
of  equalisation  of  a  county  performed  its  duty 
when  increasing  the  valuation  of  tbe  proper^ 
of  a  taxpayer. 

[EJd.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  |  106;   Dec.  Dig.  |  88.*] 

Elrror  to  District  Court,  'La  Plata  County; 
Charles  A.  Pike,  Judge. 

Action  by  the  Jackson  Hardware  ft  Imple- 
ment ComiMiny  against  tbe  Board  of  County 
Commissioners  of  tbe  County  of  La  Plata. 
There  was  a  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Perkliis  ft  Main,  for  plaintiff  ft|  error. 
James  A.  Pulllam,  Barry  Sullivan,  and  Dan 
B.  Carey,  for  def^idant  in  error. 

HILL,  J.  The  plaintiff  in  error,  a  corpora- 
tion conducting  a  hardware  business  in  the 
city  of  Durango,  La  Plata  county,  owned  a 
stock  of  merchandise  subject  to  assessment 
and  liable  for  taxes  for  the  year  1903.  It 
fnmisbed  to  the  county  assesscH:  a  schedule 
of  Its  property  subject  to  taxation  for  that 
year,  which  Included  its  stock  of  merchan- 
dise with  an  alleged  value  placed  thereon  by 
it  of  $14,000.  Upon  September  10,  1903,  the 
board  of  county  commissioners,  sitting  as  a 
board  of  equalization,  ordered  that  the  as- 
sessed valuation  of  this  stock  of  merchandise 
be  raised  from  |14,000  to  $17,000.  Tbe 
company  was  duly  notified  of  this  order,  and 
at  a  Inter  date  appeared  before  tbe  board  In 
response  to  such  notice  and  protested  against 
the  Increase.  The  protest  was  overruled. 
The  Increase  was  made  and  extended,  by 
tbe  county  assessor,  upon  tbe  tax  roll,  and 
so  certified  to  the  county  treasurer  for  col- 
lection. The  company  took  no  further  ac- 
tion pertaining  to  it  until  March  14,  190i,  at 
which  time  It  tendered  to  the  county  treasur- 
er as  payment  In  full  for  all  of  said  taxes 
$1,216.02,  being  an  amount  sufijclent  to  pay 
the  taxes  upon  said  property,  had  it  been  as- 
sessed at  the  value  of  $14,000.  This  tender 
was  declined.  Upon  the  same  date  tbe  com- 
pany paid,  on  account  of  its  taxes,  $695. 
and  thereafter,  at  different  times,  sundry 
amounts,  until  upon  May  15,  1906,  It  imld 
the  remainder  due  upon  this  pro|)erty  as 
certified  to  the  treasurer,  including  interest 
and  penalties.  A  portion  of  this  tax  was 
paid  under  protest,  being  intended  to  cover 
the  amount  including  penalties  and  Interest 
upon  this  increased  valuation.  Before  tbe 
date  of  the  last  imyment,  tbe  treasurer  or 
his  deputy  orally  advised  tbe  officers  of  tbe 
corporation  that.  If  tbe  balance  was  not  paid, 
a  distraint  warrant  would  have  to  be  issued 
therefor.  Upon  July  23, 1907.  the  corporation 
filed  Its  verified  claim  with  the  board  of  coun- 
ty commissioners  asking  for  a  rebate  for  the 
amount  of  these  alleged  exce.s8  taxes,  i)enal- 


*Fbr  otlier  casas  see  soma  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  index's 


Digitized  by 


Google 


158 


121  PACrPIG  REPORTER 


(Colo. 


tlee,  and  Interest.  This  c-lalin  was  disallow- 
ed. The  company  brought  this  suit  to  recov- 
er $277.71,  being  the  difference,  Including  in- 
terest and  penalties,  ns  It  alleges  in  the  taxes 
upon  the  property  when  assessed  at  ?14,000 
and  as  Increased  to  117,000.  The  Judgment 
was  In  favor  of  the  defendant. 

The  case  appears  to  have  been  tried  upon 
the  theory  that,  under  a  state  of  facts  as 
above  set  forth  with  proper  allegations  of 
erroneous  values,  the  plaintiff  had  the  right 
to  bring  this  action  and  in  this  manner  test 
the  regularity  and  the  validity  of  the  pro- 
ceedings pertaining  to  the  assessment  and 
levying  of  the  taxes  upon  Its  property. 

It  is  claimed  by  counsel  for  the  plaintiff  In 
error,  pursuant  to  the  provisions  of  the 
revenue  act  of  1902  (general  sections  5630  to 
5641,  Inclusive,  Revised  Statutes  1908),  that 
a  taxpayer,  where  the  assessed  value  of  his 
propert>-  exceeds  |7,500,  is  now  by  law  plac- 
ed In  the  anomalous  position  of  being  in  a 
worse  situation  where  the  assessor  assesses 
his  property  at  a  correct  valuation,  than  If 
the  assessor  places  an  excess  value  thereon, 
because  in  the  latter  instance  he  can  appeal 
from  the  action  of  the  assessor  as  an  asses- 
sor to  the  assessor  sitting  as  a  reviewing 
board  and  from  tbence  to  the  courts;  but. 
In  the  first  instance,  tbe  assessor  having  cor- 
rectly valued  the  property.  If  the  county 
board  of  equalization  increases  It,  there  Is 
no  relief  for  the  reason  that  In  such  cases, 
where  the  value  fixed  is  In  excess  of  $7,500, 
and  the  assessment  Is  Increased  by  the  coun- 
ty board  of  equalization,  the  statute  makes 
no  provision  for  an  appeal  from  their  deci- 
sion to  the  courts;  hence  the  only  remedy  Is 
to  pay  tbe  tax  under  protest  and  then  bring 
an  action  to  recover  the  excess. 

The  county  board  of  equalization  is  a 
board  established  by  the  Constitution,  by  the 
terms  of  which  certain  of  its  duties  are  pre- 
scribed and  defined,  among  which  are  "to 
adjust  and  equalize  the  valuation  of  real  and 
personal  property  within  their  respective 
counties."  If  any  portion  of  the  act  of  1902 
attempts  to  talce  away  from  them  these  du- 
ties, it  would  have  to  give  way  to  the  provi- 
sions of  the  Constitution;  but  it  Is  unneces- 
sary, pertaining  to  this  question,  to  place  any 
construction  upon  the  different  sections  of 
the  revenue  act  of  1902  for  the  reason,  ac- 
cepting (without  determining)  that  this  is 
the  proper  method  to  test  the  regularity  of 
the  proceedings  leading  up  to  and  covering 
this  tax.  we  are  of  opinion  that  the  attempt- 
ed case  made  by  the  plaintiff  fails  to  disclose 
anything  which  would  Invalidate  tbe  tax. 

[1]  It  is  contended  that,  In  making  tbe  or- 
der for  this  Increase  in  value,  the  board  of 
county  commissioners  were  evidently  at- 
tempting to  act  under  the  law  In  existence 
prior  to  the  adoption  of  the  act  of  1902,  that 
a  portion  of  the  language  of  their  record  was 
taken  from  the  old  law,  for  which  reason  it 
is  alleged  it  shows  that  they  disregarded  the 


limitation  placed  upon  their  powers  by  the 
new  law.  That  portion  of  their  record  per- 
tinent, as  abstracted,  reads  as  follows:  "Seiv 
teniber  1,  1903,  board  organized  as  a  board 
of  equalization  for  the  purpose  of  correcting 
and  equalizing  assessments  In  the  county  for 
the  year  1903.  »  »  ♦  Thursday,  September 
3,  1903.  Continues  as  a  board  of  equaliza- 
tion. •  •  •  Friday,  September  4,  190:i 
The  board  continued  this  day  •  *  •  as 
a  board  of  equalization.  *  »  •  Monday, 
September  5,  1903.  The  board  continued  this 
day  as  a  board  of  equalization.  •  •  • 
Tuesday,  September  8.  The  board  continued 
this  day  as  a  board  of  equalization.  •  •  » 
September  9,  1903.  The  board  continued  this 
day  as  a  board  of  equalization.  *  •  • 
Thursday,  September  10,  1903.  Now  on  this 
10th  day  of  September,  1903,  the  board,  sit- 
ting as  a  board  of  equalization,  for  the  pur- 
pose of  correcting  and  completion  to  the  as- 
sessment roll  of  La  Plata  county,  Colorado, 
for  the  year  1903,  and  after  careful  examina- 
tion of  said  rolls  and  schedules  and  all  the 
assessments  therein,  and  being  fully  advised 
In  the  matter,  do  hereby  order  the  following 
Increases  and  reductions  to  be  made  in  the 
said  assessment  roll,  namely,  *  •  *  the 
Jackson  Hardware  &  Implement  Company  is 
raised  from  fourteen  thousand  dollars  ($14,- 
0(X).00)  upon  merchandise  to  seventeen  thou- 
sand dollars  ($17,000.00).  •  •  •  Septem- 
ber 15th.  The  board  continued  this  day  as 
a  board  of  equalization,  hearing  complaints 
of  those  dissatisfied  with  changes  made  in 
their  assessments  at  the  first  meeting  of  the 
board  of  equalization.  *  ♦  •  September 
17,  1903.  The  board  tUs  day  continued 
*  *  *  as  a  board  of  equalization  to  hear 
complaints  of  those  dissatisfied  with  changes 
made  in  their  assessment  at  the  first  meeting 
of  the  board  of  equalization,  and  after  hav- 
ing carefully  examined  the  different  sched- 
ules and  listened  to  all  complaints  filed  and 
entered  verbally,  hereby  order  that  the  fol- 
lowing changes  be  made.    ♦     *    » " 

It  is  contended,  as  it  appears  In  the  min- 
utes of  the  meeting  of  September  1st,  the 
words  "for  tlie  purpose  of  correcting,"  and 
in  the  minutes  of  September  10th  the  words 
"for  the  purpose  of  correcting  and  comple- 
tion to  the  assessment  roll  of  La  Plata  coun- 
ty,"' that  this  clearly  shows  that  the  board 
was  unadvised  as  to  the  change  made  In  their 
former  powers  by  the  statute  of  1902,  as  thl.s 
language  was  omitted  in  the  later  act  and  in 
Its  place  was  Inserted  a  phrase  "for  the  ad- 
justment and  equalizing  of  the  aasessment 
among  the  several  taxpayers  of  their  resi)ec- 
tive  counties";  that  the  powers  conferred 
by  the  two  statutes  were  different,  and  the 
board  must  have  proceeded  under  the  old 
statute;  that  under  the  new  law  the  board 
had  no  power  to  make  any  Increase  or  de- 
crease in  the  value  of  the  property  except  as 
an  incident  to  adjusting  and  equalizing,  oth- 
erwise It  had  no  power  or  authority  lu  the 
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premiaea,  save  tbat  In  one  particular  instance 
it  may  reduce  an  excessive  valuation  npon 
any  given  item  of  property,  for  which  rea- 
sons the  attempted  increase  in  this  case  was 
void.  General  section  5638,  Revised  Statutes 
1908  reads:  "Kxcept  as  an  Incident  to  equali- 
zation the  county  board  of  equalization  shall 
bare  no  power  whatever  to  make  any  In- 
crease or  decrease  in  the  total  amount  of  the 
valuation  of  the  property  of  the  county  as 
set  forth  in  the  assessment  roll.  The  power 
of  said  board  shall  be  to  adjust  and  equalize 
the  valuation  of  the  property  set  forth  in  the 
assessment  roll,  and  it  shall  exercise  no  oth- 
er power  and  shall  have  no  other  authority 
In  the  premises.  Except  that,  if  it  shall  ap- 
pear tbat  in  one  or  more  instances  an  Item 
or  Items  of  property  in  any  given  class  is 
assessed  above  its  true  value,  and  it  shall 
also  appear  that  all  other  items  in  such  class 
are  assessed  at  the  true  value,  that,  in  such 
case  and  tn  such  case  only,  the  said  board 
shall  abate  the  excess  valuation." 

It  is  not  to  be  presumed  that  clerks  of 
county  boards  of  eqnallEatlon  are  always 
possessed  with  suflSdent  legal  knowledge  and 
training  to  enable  them  to  write  out  and 
have  entered  their  proceedings  in  the  most 
perfect,  legal,  technical  form.  When  this 
record  is  considered  as  a  whole,  it  is  sufficient 
to  sbow  that  the  board  met  and  organized  at 
the  time  fixed  by  law  as  a  board  of  equaliza- 
tion under  the  provisions  of  the  act  of  1902, 
and  that  it  met  for  the  purpose  of  equalizing 
the  value  of  property  in  that  county  for  that 
year  under  its  statutory  and  constitutional 
powers.  The  record  further  discloses  that 
they  ordered  Increased  the  value  of  certain 
specific  properties  of  certain  persons;  that 
they  likewise  ordered  decreased  the  value  of 
certain  specific  properties  of  other  persons, 
and,  while  the  record  does  not  so  state  in  spe- 
cific language,  it  is  reasonably  suspectible  to 
the  conclusion  that  in  doing  so  it  was  done  as 
an  incident  to  the  equalization  in  valuation  of 
the  different  properties  in  the  county.  It  aiso 
discloses  that  they  did  not  make  the  reduc- 
tions themselves,  but  ordered  them  to  be  made, 
as  required  by  the  laws  of  1902,  also,  that  they 
were  in  session  during  the  proper  time,  that 
they  gave  the  proper  notices,  and  It  discloses 
nothing  which  shows  any  act  performed  in 
conflict  with  the  provisions  of  the  revenue 
law  of  1902;  and  under  the  clrounistances 
of  this  case  it  ought  not  to  be  overcome  by 
presumptions,  or  innuendoes,  or  even  by 
statements  made  in  the  minutes  pertaining 
to  other  matters  which  their  record  as  a 
whole  discloses  that  they  in  fact  did  not  at- 
tempt to  do. 

|2]  The  plaintiff  offered  to  prove  by  one 
witness  tbat,  at  the  time  of  the  hearing  be- 
fore the  board  of  county  cuminlssiouers  upon 
its  claim  for  a  refund  of  this  tax,  a  Mr. 
Bradley,  who  was  chairman  uf  the  board  at 


the  time  of  the  order  for  the  increase  of 
1903,  and  who  was  also  chairman  at  the  time 
of  the  presentation  of  the  claim  for  the  re- 
fund of  the  taxes,  stated  that  the  board 
made  the  increase  assessment  from  their  es- 
timate of  the  value  of  the  stock  without  con- 
sidering the  valuation  of  other  similar  per- 
sonal property  in  La  Plata  county.  An  ob- 
jection was  sustained  to  this  testimony. 
Complaint  is  made  to  this  ruling.  We  find 
no  error  In  this  respect.  If  admitted  it 
would  only  show  that  Mr.  Bradley,  not  under 
oath,  at  one  time  made  a  statement  that 
years  prior  thereto  the  county  board  of  equal- 
ization of  La  riata  county  in  ordering  this  in- 
crease did  so  without  considering  the  valua- 
tion of  other  similar  personal  property.  There 
was  no  evidence  to  the  effect  that  there  was 
other  similar  property,  but  a  more  fatal  defe<'t 
to  the  relevancy  of  this  evidence,  as  well  as 
to  the  plaintiff's  entire  case,  is  that  there  is 
no  evidence  to  the  effect  that  this  proi>erty, 
after  the  raise,  was  then  assessed  at  a  great- 
er value  than  that  of  other  property  simi- 
larily  situated,  or  that  the  assessment  when 
increased  was  excessive,  or  unjust,  or  out  of 
proportion  as  compared  to  the  valuation  fix- 
ed upon  any  other  taxable  property  in  the 
county. 

[3]  It  Is  not  to  be  presumed  that  the  offic- 
ers of  the  law  violated  their  duty.  The  pre- 
sumption is  tliat  the  board  performed  its 
duty  when  it  raised  the  valuation  of  the 
plaintiff's  stock;  besides,  it  is  very  ques- 
tionable if  the  unsworn  statement  of  a  mem- 
ber of  one  board  made  at  one  time  can  be 
received  to  impeach  the  records  of  another 
board,  at  another  time,  of  which  he  was  a 
member;  or,  while  acting  as  a  county  com- 
missioner, any  unsworn  statement  of  his 
can  be  received  that  would  tend  to  impeach 
the  doing  of  another  and  distinct  board,  to 
wit,  the  county  board  of  equalization,  the 
constitutional  duties  and  functions  of  which 
are  entirely  different  from  those  of  the  board 
of  county  commissioners. 

Perceiving  no  prejudicial  error,  the  Judg- 
ment is  affirmed. 

Affirmed. 

MUSSER  and  GARRIGUES,  JJ.,  concur. 


LITTLKJOHN  ▼.  PEOI'LE  ex   rel.   DESCH. 

(Supreme  Court  of  Colorado.     Feb.  5,  1912.) 

1.  Elections    (§    9*)— Statutes— Validity- 
Rio  iit  TO  Vote. 

Rev.  St.  1908,  i  5919,  requiring  candidates 
for  school  (lirector  to  file  a  written  notice  of 
intention  a  Rpecified  number  of  days  prior  to 
the  annual  election,  and  requiring  the  secretary 
to  print  ballots  bearing  the  names  of  candidates 
who  have  certified  such  intention,  and  providing 
that  no  other  person  shall  be  voted  for.  does 
not  deolnre  the  filing  of  notice  of  intention  a 
qualification  to  hold  the  oflice  of  director,  but 
constitutes  a  restriction  on  the  right  to  vote. 


■For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Itep'r  Indexes 
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and  is  violative  of  Const,  art.  2,  |  5,  and  art- 
icle 7,  {  1,  declaring  that  elections  shall  be  free, 
and  that  every  qualified  elector  shall  be  entitled 
to  vote. 

[Ed.  Note. — ^For  other  cases,  see  Elections, 
Cent.  Dig.  |  6;   Dec.  Dig.  $  9.*] 

2.  Elections   (J  9* )— Legislative  BEaui^- 
TIONS— Validitt. 

The  Legislature,  required  by  Const,  art. 
7,  {  11,  to  adopt  laws  to  secure  the  purity 
of  elections,  may  prescribe  reasonable  restric- 
tions under  which  the  right  to  vote  may  be 
exercised,  but  it  cannot  impair  the  right  to 
vote  guaranteed  by  article  2,  f  5,  and  article  7, 

[EM.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  §  6;  Dec.  Dig.  }  9.*] 

3.  Elections     (§    9*)— Statutes— "Official 
Ballot." 

Rev.  St.  1908,  S  5919,  reijuirtng  persons  de- 
siring to  be  candidates  for  8<>hooI  director  to 
file  a  written  notice  of  intention,  and  requiring 
the  secretary  of  the  school  ciistrict  to  prepare 
ballots  containing  the  names  of  candidates  who 
have  certified  such  intention,  and  providing  that 
no  other  person  shall  be  voted  for,  cannot  be 
sustained  as  prescribing  an  "official  ballot," 
which  is  a  ballot  prepared  for  election  by  public 
authority  at  public  expense,  and  ballots  other 
than  those  prepared  by  the  secretary  cast  at 
the  election  by  duly  qualified  electors  must  be 
counted  in  the  absence  of  any  fraud  (quoting 
Words  &  I'brases,  vol.  6,  p.  4952). 

[Ed.  Note. — For  other  cases,  see  Elections, 
Dec.  Dig.  S  0.*] 

Eu  Bane.  Error  to  District  Court,  Mesa 
County;    Sprlgg  Sbackleford,  Judge. 

Action  by  the  People,  by  R.  M.  Logan,  Dis- 
trict Attorney  of  the  Seventh  Judicial  Dis- 
trict, on  the  relation  of  C.  S.  Desch,  against 
F.  M.  Llttlejohu.  There  was  a  Judgment  for 
relator,  and  defendant  brings  error.  Af- 
firmed. 

Bucklin  &  Tupper,  George  Bullock,  S.  M. 
Logan,  and  N.  C.  Miller,  for  plaintiff  In  er- 
ror.    Fry  &  Welsh,  for  defendant  In  error. 


WHITE,  J.  This  controversy  Is  over  the 
right  to  the  office  of  school  director  of  dis- 
trict No.  1  of  Me.<ia  county.  The  district 
is  of  the  first  class.  At  the  general  school 
election  held  therein  in  May,  1910,  plaintiff 
In  error  and  one  Moses  T.  Hale  filed  their 
resi>ectlve  notices  of  intention  to  become 
candidates  for  the  oflice  of  school  director, 
in  accordance  with  He<-tlon  5919,  R.  S.  The 
secretary  of  the  school  district,  flive  days  be- 
fore such  election,  published  a  notice  of  such 
filings.  Thereafter,  and  subsequent  to  the 
expiration  of  the  time  persons  could  signify 
their  intention  to  become  candidates  as  pro- 
vided by  the  section,  Moses  T.  Hale  with- 
drew and  resigned  as  a  candidate.  Thereup- 
on the  secretary  published  a  notice  of  such 
withdrawal,  and  that  Llttlejohn  "Is  now  the 
only  candidate."  At  the  election,  two  forms 
of  ballots  were  used:  One,  with  the  name 
of  the  plaintiff  in  error,  F.  M.  Llttlejohn, 
printed  thereon;  the  other,  with  the  name 
of  relator,  C.  S.  Desch,  printed  thereon.    The 


former  was  prepared  by,  and  under  the  di- 
rection of,  the  secretary  of  the  school  dis- 
trict, but  without  any  official  mark  of  Identi- 
flcatlon.  The  latter  was  not  so  prepared. 
The  ballots  were  of  the  same  slse,  shape, 
color,  and  quality  of  paper,  and  were  Identi- 
cal, except  the  names  printed  thereon.  No 
provision  was  made  upon  the  ballots,  nor 
was  there  reasonable  space  thereon,  for  a 
voter  to  write  the  name  of  any  other  person 
for  whom  be  might  desire  to  cast  bis  vote; 
Both  forms  of  ballots  were  placed  upon  a 
table  in  the  polling  place  wltliin  view  of  the 
Judges  of  election,  and  were  also  indiscrim- 
inately distributed  outside  of  the  polling 
place  by  supporters  of  the  respective  parties. 
Each  elector.  In  voting,  placed  an  "X"  op- 
posite the  name  on  a  separate  ballot,  and 
deiMsited  the  same  in  the  ballot  box  provid- 
ed for  that  purpose,  and  the  elector's  name 
was  thereupon  written  down  by  the  clerks 
of  the  election.  1,281  qualilied  electors  vot- 
ed. 603  votes  were  cast  for  plaintiff  in  er- 
ror, and  677  for  the  relator,  as  found  and 
certified  by  the  Judges  of  election.  The  Judg- 
es, however,  declared  and  certified  that  Llt- 
tlejohn, the  plaintiff  In  error,  was  the  only 
person  voted  for  who,  under  the  law,  was 
qualified  for  the  position,  and  declared  him 
elected.  Both  plaintiff  In  error  and  relator 
duly  qualified,  and  each  made  demand  for 
admission  Into  the  office,  with  the  result  that 
the  former  was  recognized  by  the  board  of 
directors  and  entered  upon  the  discharge  of 
the  duties  of  the  office.  Tbereuijon  the  re- 
lator prosecuted  a  suit  In  the  district  court 
to  oust  plaintiff  In  error  from,  and  have 
himself  inducted  into,  the  office.  The  matter 
was  determined  In  favor  of  relator,  and 
Judgment  accordingly. 

[1]  The  portion  of  section  5019,  R.  S.,  ap- 
plicable to  this  controversy,  and  necessary 
to  be  considered  In  a  proper  determination 
thereof,  is  as  follows:  "That  in  districts 
of  the  first  (1st)  and  second  (2d)  class,  any 
Ijerson  who  may  desire  to  be  a  candidate  for 
the  office  of  school  director,  shall  file  a  writ- 
ten notice  of  such  intention  with  the  secre- 
tary of  the  school  district  In  which  he  re- 
sides at  least  eight  (S)  days  prior  to  the  day 
of  the  holding  of  the  annual  election  for 
school  directors,  and  the  secretary  of  said 
school  district  shall  for  five  (5)  consecutive 
days  preceding  the  day  of  said  election, 
publish  in  some  dally  paper  or  when  no  dal- 
ly paper  Is  published  in  such  district,  then 
by  posting  printed  or  written  notices  In  not 
less  than  five  (5)  public  places  In  such  dis- 
trict, the  names  of  all  candidates  who  shall 
have  so  filed  notice  of  such  Intention ;  and 
the  said  secretary  shall  also  have  printed 
or  written  ballots  prepared,  bearing  the 
names  of  all  cnudidntes  who  have  certified 
such  intention  of  being  candidates,  as  afore- 
said, printed  or  written  thereon,  and  no 
l)er8on  other  than  those  whose  names  appear 
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upon  tbe  iMUots,  so  prepared,  sbalL  be  voted 
for." 

PlainUff  In  error  contends  that  the  filing, 
with  the  secretary  of  the  school  district,  of 
a  written  notice  of  Intention  to  be  a  candi- 
date, aa  required  by  the  section,  was  a  pre- 
requisite to  the  right  of  relator  to  bold  tbe 
officer  of  school  director,  and  be,  having  fail- 
ed In  that  respect,  is  not  quallfled  to  bold 
the  office.  In  support  of  this  contention,  it 
is  said  that  the  purpose  of  the  requirement 
Is  to  prevent  surprise;  to  afford  opportunity 
for  investigation;  to  permit  voters  to  in- 
quire into  the  merits  of  the  candidates;  to 
learn  their  policy;  and  to  interview  them, 
If  need  be,  for  the  purpose  of  ascertaining 
tbe  plan  they  intend  to  pursue  In  conduct- 
ing tbe  schools. 

We  are  not  Impressed  with  the  soundness 
of  tb<>  contention,  or  the  argument  in  sup- 
I>ort  thereof.  Instead  of  preventing  surprise, 
it  would  seem  rather  to  afford  opportunity 
for  surprise.  While,  under  Its  terms,  It  is 
true,  no  one  could  be  elected  unless  he  had 
so  signified  his  desire  to  be  a  candidate,  nev- 
ertheless electors  could  be  tricked  into  a  feel- 
ing of  security  until  It  was  too  late  to  ex- 
tricate themselves  therefrom.  Supiwse,  In  a 
given  case,  electors  had  prevailed  upon  some 
one,  well  qualified,  and  in  whom  tbey  bad 
full  confidence,  to  signify  bis  intention  to  be 
a  candidate,  in  opposition  to  some  one  not 
satisfactory,  who  had  previously  become  a 
candidate  by  tbe  ftllug  of  such  notice;  and 
that,  thereafter,  when  it  was  too  late  for 
tti'otber  to  signify  his  desire  to  be  a  candi- 
date, tbe  former  is  induced  to  withdraw,  re- 
moves from  the  district,  or  dies.  Under  such 
circumstances,  the  electors,  without  au.v 
fault  upon  tbeir  part,  are  deprived  of  tbe 
right  to  vote  for  one  of  their  own  choice,  and 
are  comi)elled  to  vote  for  one  whom  they  be- 
lieve unfit  for  tlie  position,  or  not  to  vote 
at  all.  The  example  illustrates  the  evil  that 
uiay  arise,  for  the  statute  makes  no  provi- 
sion l>y  which  another  candidate  may  be 
substituted. 

In  reference  to  tbe  argument  tbat  it  per- 
mits tbe  voters  to  imjuire  into  the  merits  of 
tbe  candidates,  to  learn  tlieir  policy,  to  In- 
terview them,  if  need  be.  for  tbe  purpose  of 
ascertaining  the  plan  they  intend  to  pur- 
sue in  conducting  the  schools,  we  suggest 
tliat.  if  such  were  its  purpose,  it  would  lie 
of  little  practical  avail  to  the  voter.  If, 
after  inquiry  into  such  matters,  be  finds  tbe 
persons  who  bad  filed  notices  of  their  in- 
tention to  t>e  candidates  unsatisfactory,  he 
ix  helpless  to  reuiedj-  tbe  evil.  There  Is 
nothing  In  the  statute  that  gives  him  the 
|M>wer  to  signify  whom  he  desires  to  be  a 
candidate,  either  by  petition,  convention,  pri- 
mary, or  otherwise.  Moreover,  the  filing  of 
a  notice  of  intention  to  be  a  candidate  in  no 
wise  tends  to  make  the  i)ersou  more  fit  to 
I>erfonu  tbe  duties  of  the  office,  and  It  would 
tx»  an  unretiKonabie  construction  to  hold  that 
tbe  rp'>nf'-(»ment  under  consideration  is  In- 
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tended  as  a  qualiflcation  to  liold  tbe  office. 
A.  "qualiflcation"  ordinarily  relates  to  tbe 
fltuees  or  capacity  of  one  for  a  particular 
pursuit  or  profession.  It  is,  as  defined  by 
Webster's  New  International  Dictionary: 
"Any  natural  endowment,  or  any  acquire- 
ment, which  fits  a  person  for  a  place,  office, 
or  employment,  or  to  sustain  any  character." 
However,  in  disposing  of  this  case  it  is  un- 
necessary to  80  limit  tbe  meaning  of  tbe 
word.  Were  we  to  concede  tbat  tbe  Legis- 
lature may  have  the  power,  unless  inhibited 
by  tbe  Ckinstitution,  to  specify  the  doing  of 
any  designated  act  as  a  necessary  qualifica- 
tion to  the  holding  of  an  office,  it  has  not, 
either  directly  or  by  implication,  declared 
that  the  filing  of  a  notice  of  intention  to  be 
a  candidate  is  necessary  to  qualify  one  to 
hold  tbe  office  of  school  director. 

From  wbat  has  been  said  it  is  certain  tliat 
the  requirement  in  question  has  some  other 
purpose.  Were  it  not  for  the  words  of  in- 
hibition as  to  the  persons  that  may  be  voted 
for,  found  in  the  last  clause  of  tbe  words 
quoted  from  the  statute,  it  would  seem  that 
the  notice  of  intention,  exacted  of  the  per- 
sons desiring  to  be  candidates,  would  meas- 
ure the  duty  of  the  secretary  of  the  school 
district  as  to  certain  ofiicial  acts  required  to 
be  done  and  iierformed  by  him.  But  when 
such  notice  of  intention,  coupled  with  the  re- 
quirement tbat  only  the  names  of  such  per- 
sons who  have  so  signified  their  intention  to 
be  candidates  shall  be  printed  or  written  up- 
on the  ballots  prepared  by  the  secretary,  is 
considered  in  connection  with  tbe  words  of 
the  section  "that  no  person  other  than  those 
whose  names  ap|>ear  uiKtn  the  ballot,  so  pre- 
pared, shall  be  voted  for,"  the  language  un- 
der con.slUeration  must  be  construed  as  con- 
stituting a  restriction  ui)oa  tbe  right  to  vote, 
and  in  no  sense  as  affecting  tbe  eligibility  of 
one  to  hold  the  office. 

[2]  Having  determined  tbat  tbe  purpose  of 
the  legislation  is  to  restrict  the  elector  in 
casting  his  vote  according  to  bis  own  in- 
dividual judgment  and  preference,  it  is  es- 
sential to  determine  whether  such  right  of 
restriction  was  within  tbe  legislative  power. 
While  the  Legislature  is  expressly  command- 
ed by  the  Constitution  to  "pass  laws  to  se- 
cure tbe  purity  of  elections,  and  guard 
against  abuses  of  tbe  elective  franchise," 
(Const,  art.  7,  i  11),  there  are,  nevertheless, 
certain  liuiltations  beyond  which  it  cannot 
proceed. 

In  People,  etc.,  v.  District  Court,  etc.,  18 
Colo.  20,  37,  38,  31  Pac.  339,  343,  decided  by 
Chief  Justice  Ilayt  and  Mr.  Justice  Elliott, 
tbe  latter,  in  a  specially  concurring  opinion, 
in  speaking  of  the  extent  of  legislative  pow- 
er, under  this  constitutional  provision,  said: 
"But  I  am  firmly  impressed  with  the  couvif- 
tion  tbat  it  cannot  be  extended  so  far  as  to 
substantially  impair  the  right  of  any  elector 
to  cast  bis  vote  at  each  election  according  to 
hts  own  individual  Judgment  and  preference, 
I  and  to  have  tbe  same  counted  aa  cast.   Ttiese 
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principles  should  not  be  lost  sight  of,  either 
in  legislation  or  tn  Jndlclal  decisions."  This 
Is  necessarily  true,  because  the  Constitution 
In  the  same  article,  section  1,  declares  that 
every  duly  qualified  elector  "shall  be  entit- 
led to  vote  at  all  elections."  And  further, 
In  section  5  of  art.  2:  "That  all  elections 
shall  be  free  and  open;  and  no  power,  civil 
or  military,  shall  at  any  time  interfere  to 
prevent  the  free  exercise  of  sufltrage."  This 
means  that  every  qualified  Sector  shall  have 
an  equal  right  to  cast  a  ballot  for  the  per- 
son of  his  own  selection,  and  that  no  act 
shall  be  done  by  any  power,  civil  or  military, 
to  prevent  It.  Such  is  the  mandate  and 
spirit  of  the  Constitution,  and  It  thereby 
vests  in  the  elector  a  constitutional  right  of 
which  he  cannot  lawfully  be  deprived  by  any 
governmental  power.  While  it  cannot  be 
questioned  that  the  Legislature  has  the  pow- 
er to  prescribe  reasonable  restrictions  un- 
der which  the  right  to  vote  may  be  exercised, 
as  said  in  Nicholls  v.  Barrick,  27  Colo.  432, 
62  Pac.  202,  nevertheless  such  restrictions 
must  be  in  the  nature  of  regulations  and  can- 
not extend  to  the  denial  of  the  franchise  it- 
self. The  test  is  whether  the  effect  of  the 
legislation  is  to  deny  the  franchise,  or  ren- 
der its  exercise  so  difficult  and  inconvenient 
as  to  amount  to  a  denial.  If  the  elector  "is 
deterred  from  the  exercise  of  his  free  will  by 
means  of  any  influence  whatever,  although 
there  be  neither  violence  nor  physical  coer- 
cion. It  Is  not"  "the  free  exercise  of  the 
right  of  suffrage,"  and  comes  clearly  with- 
in the  Inhibition  of  the  Constitution.  De 
Walt  V.  Bartley,  146  Pa.  529,  24  Atl.  185,  15 
L.  R.  A.  771,  28  Am.  St.  Bep.  814,  816. 

The  language  of  the  court  In  Sanner  v. 
Patton,  155  111.  533,  563,  564,  40  N.  E.  290, 
293,  is  peculiarly  applicable  here,  where  it 
is  said:  "What,  it  may  be  asked,  is  there  so 
sacred  in  the  nomination  of  a  candidate  for 
office  by  a  political  caucus  that  a  voter 
should  be  compelled  to  vote  for  a  nominee  of 
the  caucus  or  else  be  deprived  of  the  elective 
franchise?  •  *  •  And  yet,  if  the  con- 
struction contended  for  by  appellee  be  the 
correct  one,  the  voter  Is  deprived  of  the  con- 
stitutional right  of  suffrage.  He  is  deprived 
of  the  right  of  exercising  his  own  choice,  and 
when  this  right  Is  taken  away  there  is  noth- 
ing left  worthy  of  the  name  of  the  right  of 
suffrage — the  boasted  free  ballot  becomes  a 
delusion."  And  in  Daggett  v.  Hudson,  43 
Ohio  St.  548,  561,  3  N.  E.  638,  542  (54  Am. 
Bep.  832),  where  it  is  said:  "The  Legislature 
Itas  full  power  to  regulate  the  right  to  vote, 
but  no  constitutional  power  to  restrain  or 
abridge  the  right,  or  unnecessarily  to  Impede 
its  free  exercise.  Under  the  pretense  of 
regulation  the  right  of  suffrage  must  be  left 
untrammeled  by  any  provisions  or  even  rules 
of  evidence  that  may  injuriously  or  neces- 
sarily impair  it,  and  so  the  citizens  cannot 
forfeit  the  right  except  by  his  own  neglect  or 
by  such  peculiar  accidents  as  are  not  attrib- 
utable to  the  law  itself." 


Applying  these  mles  to  the  legislation  in 
question,  it  is  clearly  unconstitutional,  for 
the  reason  it  coerces  the  elector  into  voting 
for  one  who  has  filed  a  notice  of  his  in- 
tention to  be  a  candidate,  and  prohibits  the 
free  choice  of  the  elector  as  to  whom  he  shall 
have  to  serve  him  as  a  public  officer,  and 
thereby  prevents  "the  free  exercise  of  the 
right  of  suffrage." 

[3]  The  legislation  is  sought  to  be  sus- 
tained, however,  upon  the  theory  that  it  pre- 
scribes an  official  ballot,  and  it  is  argued 
that,  where  an  official  ballot  is  authorized, 
none  other  can  be  used.  It  may  be  the  t>al- 
lots  prepared  by  the  secretary  of  the  dis- 
trict are,  technically,  "official  ballots,"  for 
an  "official  ballot,"  as  used  in  statutes  rela- 
tive to  elections,  necessarily  means  a  ballot 
prepared  for  an  election  or  caucus,  by  public 
authority,  at  public  expense.  Words  & 
Phrases,  vol.  6,  p.  4952.  However,  assuming 
that  they  are  "official  ballots,"  it  does  not 
follow  that  no  other  ballots  may  be  used. 
The  law  here  under  consideration  is  unlike 
the  "Australian  ballot  acts"  of  many  of  the 
states,  including  our  own,  which  not  only 
prescribe  an  official  ballot  in  specific  terms, 
but  also  prohibit  the  use  of  any  other,  and 
make  ample  provision  for  the  identification 
of  the  ballots  as  official,  how  they  shall  be 
kept  and  distributed  to  the  electors,  and 
specify  a  way  and  the  manner  in  which  the 
elector  may  express  his  choice,  If  he  desires, 
for  some  one  whose  name  is  not  printed  upon 
the  ballot.  It  is  these  provisions,  and  es- 
pecially the  latter,  found  In  the  "Australian 
ballot  acts,"  that  have  enabled  the  courts  in 
well-considered  cases  to  sustain  such  legis- 
lation. Cole  V.  Tucker,  164  Mass.  486,  41  N. 
E.  681,  29  L.  B.  A.  668,  and  cases  there  cited. 

In  Oughton  v.  Black,  212  Pa.  1,  6,  7,  61 
Atl.  346,  348,  it  is  said:  "Unless  there  was 
such  provision  to  enable  the  voter,  not  satis- 
fled  to  vote  any  ticket  on  the  ballot,  or  for 
any  names  appearing  on  it,  to  make  up  an 
entire  ticket  of  his  own  choice,  the  election 
as  to  him  would  not  be  equal,  for  be  would 
not  be  able  to  express  his  own  indlvidnal  will 
in  his  own  way" — citing  Independence  Party 
Nomination,  208  Pa.  108,  57  Atl.  344. 

How  different  the  law  here  under  con- 
sideration, and  the  iMillots  prepared  by  the 
secretary  of  the  school  district.  Such  bal- 
lots are  not  expressly  declared  official;  no 
means  of  identification  are  prescribed;  no 
declaration  is  made  that  other  ballots  may 
not  be  used;  It  is  not  stated  how  the  ballots 
shall  be  kept  and  distributed  to  electors;  nor 
does  the  law  require  a  space  to  be  left  there- 
on, or  make  provision  whereby  the  elector  may 
express  his  choice  according  to  his  own  in- 
dividual Judgment  and  preference,  but  ex- 
pres.sly  prohibits  it.  Moreover,  by  many  de- 
cisions of  this  court  we  are  "committed  to 
the  doctrine  that  all  provisions  of  the  elec- 
tion laws  are  not  mandatory,  and  that  the 
will  of  the  electors,  when  fully  and  freely 
expressed,  will  not  be  defeated  by  a  strict 
and  technical  construction  of  the  law."    Peo- 
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pie  V.  Earl,  42  Colo.  238,  252,  M  Pac.  294, 
299,  and  cases  tbere  cited. 

In  Touug  V.  Simpson,  21  Colo.  460,  4A2,  42 
Pao.  666,  667  (S2  Am.  St.  Rep.  254),  we  said: 
"Tlie  principal  object  of  the  rules  of  pro- 
cedure prescribed  by  statute  tor  condnctlnsr 
an  election  is  to  protect  the  voter  In  his  con- 
stitutional right  to  vote  in  secret;  to  prevent 
fraud  in  balloting  and  secure  a  fair  count- 
8ucl>  rules  are  usually  held  to  be  directory 
as  distinguished  from  mandatory,  and,  unless 
the  statute  declares  that  a  strict  compliance 
is  essential  in  order  to  have  the  ballot  count- 
ed, the  courts  will  not  undertake  to  dls- 
fTanotalse  any  voter  t^  rejecting  bis  ballot, 
where  his  (Aoice  can  be  gathered  from  the 
ballot  when  viewed  in  the  light  of  the  cir- 
cumstances surrounding  the  election." 

In  Kellogg  V.  Hickman.  12  Colo.  266,  21 
Pac.  325,  it  was  held,  notwithstanding  a  leg- 
islative act  prescribed  the  form,  size,  color 
of  paper,  etc.,  of  ballots  to  be  used  by  voters, 
and  made  it  unlawful  to  print  for  distribu- 
tion, or  to  distribute  at  the  polls,  ballots  not 
conforming  to  the  requirements  thereof,  that, 
as  the  purpose  of  the  legislation  was  to  guard 
the  secrecy  of  the  ballot,  and  to  secure  to  the 
voter  the  right  of  suffrage  free  of  restraint, 
ballota  printed  on  paper  of  different  quality, 
color  and  dimensions  from  that  prescribed, 
and  duly  cast  by  qualified  electors,  were  not 
illegal,  and.  in  the  absence  of  fraud,  should 
be  held  valid. 

Under  these  decisions  It  cannot  be  said 
that  ballots,  other  than  those  prepared  by 
the  secretary  of  the  school  district,  cast  at 
the  election  by  duly  qualified  electors,  should 
not  be  counted,  where,  as  here,  no  fraud  is 
alleged  or  claimed. 

The  Judgment  of  the  trial  court  is  there- 
fore affirmed. 

Judgment  affirmed. 

CAMPBELL,  C.  X,  not  participating. 


PEOPLE  V.  ORRIS. 

(Supreme  Court  of  Colorado.     Feb.  5,  1912.) 

FAX.SS  PBETENSES  (i  7*>— OBIMIKAI.  RBaPOHSI- 
B 1 LITT— ' '  RbPBISINT  ATIO  N . " 

A  representation,  to  come  within  Rev.  St. 
1906,  I  1849,  denouncing  the  offense  of  know- 
ingly and  designedly,  by  any  false  pretense, 
obtaining  property  from  another,  must  be  of 
some  fact,  past  or  present,  wiiich  is  not  tiie 
case  where  the  property  is  obtained  on  promise 
to  deliver  a  cheek,  and  that  the  check  will  be 
paid,  though  at  the  time  thereof  it  is  the  in- 
tention of  the  person  so  promising  to  stop  pay- 
ment on  the  check,  as  he  afterwards  does. 

\Ed  Xote.— For  other  cases,  see  False  Pre- 
tends, Cent.  Dig.  $f  5-12;    Dec.  Dig.  {  7.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3.  pp.  2662-2668;  voL  8,  p.  7661;  voL  7, 
pp.  61(»-6110.] 

Error  to  District  Court,  Rio  Grande  Coun- 
ty;  Charles  C.  Ilolbrook,  Judge. 
Indictment    against    John    B.    Orris    was 


granted,  and  the  People  bring  error.    Bullng 

approved. 

Albert  L.  Moses,  Dlst.  Atty.,  for  the  People. 
Jesse  Stephenson,  for  defendant  in  error. 

HILL,  J.  The  substance  of  the  informa- 
tion filed  in  the  district  court  of  Rio  Grande 
county  was  that  the  defendant  in  error, 
John  B.  Orris,  on  the  15th  of  March,  1911, 
at  said  county  of  Rio  Grande,  in  the  state 
of  Colorado,  did  then  and  there  feloniously, 
knowingly,  and  designedly  falsely  pretend 
to  one  Edward  S.  Cox  that  a  certain  check 
which  he,  the  said  John  B.  Orris,  then  and 
there  made  payable  to  him,  the  said  Edward 
S.  Cox,  and  delivered  to  the  First  National 
Bank  of  Monte  Vista,  Colo.,  would  be  de- 
livered to  him,  the  said  Cox,  by  the  First 
National  Bank  of  Monte  Vista  and  paid  by 
the  Elxcbange  National  Bank  of  Colorado 
Springs,  upon  which  bank.  It  was  drawn, 
and  which  check  was  In  the  words  and 
figures  following,  to  wit:  "No.  154.  Colorado 
Springs,  Colo.,  March  15,  19—.  The  Ex- 
change National  Bank  of  Colorado  Springs, 
Colorado.  Pay  to  the  order  of  B.  S.  Cox, 
$250.00.  John  B.  Orris."  That  said  false 
pretenses  were  then  and  there  made  by  the 
said  John  B.  Orris  with  the  design  and  for 
the  purpose  of  inducing  the  said  EMward  S. 
Cox  to  yield  up  and  deliver  the  possession 
of  a  certain  tract  of  land,  described  as  the 
W.  1^  of  the  N.  W.  %  of  section  2  and  the 
N.  E.  M  of  section  3,  in  township  38  north, 
of  range  7  east,  etc.,  In  Rio  Grande  county. 
Colo.,  which  said  possession  was  then  and 
there  of  the  value  of  $250,  and  the  said 
Edward  S.  Cox,  relying  upon  and  believing 
the  said  false  pretenses  to  be  true,  and  being 
deceived  thereby,  was  then  and  there  induc- 
ed, by  reason  thereof,  to  yield  up  and  deliver 
the  possession  of  the  said  land,  by  which  said 
false  pretenses  he,  the  said  Jotm  B.  Orris, 
then  and  there,  with  intent  to  cheat  and 
defraud  the  said  Edward  S.  Cox,  feloniously, 
fraudulently,  designedly,  and  knowingly  did 
obtain  from  the  said  Edward  S.  Cox  posses- 
sion of  the  said  land,  which  said  possession 
was  of  the  value  of  $250  of  the  personal  prop- 
erty, goods,  and  chattels  of  the  said  Eklward  S. 
Cox;  whereas,  in  truth  and  in  fact,  the  said 
check  was  not  paid  by  the  said  the  Exchange 
National  Bank  of  Colorado  Springs,  Colo., 
and  the  payment  thereof  was  stopped  by 
blm,  the  said  John  B.  Orris,  and  the  same 
was  not  of  the  value  of  $250,  or  any  other 
sum  whatever,  all  of  which  said  false  pre- 
tenses he,  the  said  John  B.  Orris,  at  the  time 
he  so  falsely  pretended,  as  aforesaid,  well 
knew  to  be  false,  etc.  The  defendant  moved 
to  quash,  alleging  that  the  information  did 
not  cliarge  the  commission  of  a  crime;  this 
motion  was  sustained.  The  people  bring  the 
law   question   here  for  review   uiM>n   error. 

This    information    was    attempted    to    be 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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drawn  under  section  1849,  Revised  Statutes 
1908,  which  reads  in  part  as  follows:  "If 
any  person  or  persons  stiall  knowingly  and 
designedly,  by  any  false  pretense  or  pre- 
tenses, obtain  from  any  other  person  or  per- 
sons any  chose  in  action,  money,  goods, 
wares,  chattels,  effects  or  other  valuable 
thing  whatever,  vrtth  intent  to  cheat  or  de- 
fraud any  such  person  or  persons  of  the 
same,  every  person  so  offending  shall  be 
deemed  a  cheat,  and  upon  conviction,  shall, 
where  the  property  obtained  is  over  the  value 
of  twenty  dollars,  be  imprisoned  in  the  peni- 
tentiary not  to  exceed  ten  years;  and  where 
the  value  of  the  property  obtained  is  twenty 
dollars  or  less,  be  fined  in  any  sum  not  ex- 
ceeding one  thousand  dollars,  or  imprisoned 
in  the  connty  Jail  not  to  exceed  six  months, 
or  both.    •     *    *" 

Assuming,  without  deciding,  that  the  secur- 
ing of  possession  of  real  estate  would  be 
covered  by  this  section,  the  motion  to  quash 
was  properly  sustained.  To  come  within  the 
statute,  a  representation  must  be  of  som^ 
fact,  past  or  present  In  volume  2,  Bishop's 
New  Criminal  Law,  §415,  it  Is  said:  "A 
false  i»'etense  is  such  a  fraudulent  repre- 
sentation of  an  existing  or  past  fact,  by  one 
who  knows  It  not  to  be  true,  as  is  adapted 
to  Induce  the  person  to  whom  It  is  made 
to  part  with  something  of  value."  This  def- 
inition has  heretofore  received  the  sanction 
of  this  court  In  Adams  v.  SchltTH',  11  Colo. 
15,  17  Pac.  21,  7  Am.  St  Rep.  202,  it  Is  said: 
"A  fraud  must  relate  to  facts  then  existing, 
or  which  bad  previously  existed ;  hence  non- 
performance of  a  promise  made  In  the  course 
of  negotiations  Is  not  of  Itself  either  a 
fraud  or  the  evidence  of  a  fraud."  In  the 
case  of  Farrls  v.  Strong,  24  Colo.  107,  48 
Pac.  963,  it  is  said:  "It  is  well  setUed  that, 
to  constitute  an  actionable  fraud,  the  repre- 
sentation must  not  only  be  false,  but  must 
relate  to  a  past  or  existing  fact;  and  that 
fraud  cannot  be  predicated  upon  a  false 
representation  as  to  a  matter  of  intention, 
or  upon  an  unfulfilled  promise  to  perform  an 
act,  made  with  the  intention  not  to  perform, 
although  such  representation  or  promise  In- 
fluenced the  complaining  party  to  enter  Into 
the  contract  or  transaction." 

With  these  definitions  in  view,  an  exami- 
nation of  the  information  will  disclose  that 
it  falls  to  state  facts  sufllcient  to  bring  it 
within  them.  It  says  that  the  defendant. 
Orris,  told  Cox  that  the  check  would  be 
delivered  to  him;  it  is  not  alleged  that  this 
was  not  done,  but  if  it  did  so  state  it  Is  a 
promise  to  have  something  done  in  the  fu- 
ture. The  Information  also  says  that  Orris 
told  Cox  that  the  Exchange  National  Bank 
of  Colorado  Springs  would  pay  him  this 
money  on  the  check.  There  is  no  claim  that 
he  said  he  had  paid  him  the  money,  or  was 
then  in  the  act  of  doing  it,  but  at  some  time 
in  the  future  the  bank  would  pay  Cox  the 
money.  This  refers  to  something  to  be  done 
la  the  future.    On  the  other  hand,  It,  as  some 


of  the  auttaorltles  bold,  this  Is  a  statement 
to  the  effect  that  the  defendant  ttu>n  hod 
the  money  in  the  Colorado  Springs  bank,  as 
the  giving  of  the  cbedc  itself  lmpUe.«,  U  is 
conceded  that  this  statement  was  true ;  and 
hence  was  in  no  sense  a  misrepresentation. 
But  counsel  for  the  people  contend  that  there 
is  no  real  difference  between  giving  a  check 
upon  a  bank  in  which  one  has  no  funds  i>r 
credit  and  the  giving  of  a  dieck  with  Intent 
to  stop  payment  and  thereby  defeat  its  pur- 
pose. They  say  the  gravamen  of  the  offense 
in  any  case  is  obtaining  property  through 
a  trick  or  device  with  a  fraudulent  purpose, 
and  that  the  statute  law  was  intended  to 
cover  those  cases  which  did  not  come  under 
the  common-law  definition  of  cheat,  or  of  the 
giving  of  a  false  token.  When  construed 
most  liberally  in  favor  of  the  people,  it  la 
questionable  if  the  allegation  upon  this  sub- 
ject does  not  come  under  an  Intent  to  do 
something  In  the  future ;  we  are  of  oplnlim 
that  it  falls  to  charge  a  crime.  In  the  case 
of  Farrls  v.  Strong,  supra,  upon  this  sub- 
ject, 24  Colo,  at  page  110,  4S  Pac.  at  page 
965,  it  is  said:  "The  representations  consti- 
tuting the  fraud  relied  on  in  this  case  were 
all  in  reference  to  future  performance;  and, 
although  it  is  admitted  that  they  were  un- 
fulfilled, and  made  with  an  intention  ca 
the  part  of  Strong  not  to  perform,  vr  bat- 
ever  may  be  said  of  his  conduct  from  a 
moral  point  of  view,  they  do  not,  as  we 
have  seen,  afford  a  ground  for  the  relief 
sought;  nor  upon  the  averments  in  this 
complaint  can  any  other  relief  be  granted." 
We  think  this  principle  applicable  here,  and 
that,  although  in  the  future  the  defendant 
may  have  intended  to  do  something  which 
would  prevent  the  fulfillment  of  his  contract, 
this,  in  effect,  would  be  the  same  as  though 
he  had  not  intended  to  live  up  to  his  agree- 
ment (as  to  matters  to  be  done  In  the  future) 
when  he  entered  into  it;  yet  it  does  not 
thereby  create  a  false  representation  as  to  a 
past  or  existing  fact 

The  case  of  People  v.  Wasservogle,  77  Cal. 
173,  19  Pac.  270,  relied  upon  by  the  people 
is  not  in  point.  In  that  case  the  represen- 
tation was  that  the  defendant  then  bad 
credit  with  a  certain  firm  for  the  amount  of 
the  draft,  and  that  they  would  honor  the 
draft,  when  he  knew  that  he  had  no  credit 
with  the  firm,  and  that  the  draft  would  not 
be  honored  or  paid.  The  Information  here 
does  not  allege  that  the  defendant  did  not 
have  the  money  in  the  Colorado  Springs  bank 
at  the  time  he  executed  the  check,  or  at  any 
time  thereafter,  but,  to  the  contrary,  it  dis- 
closes that  he  did  have,  as  shown  by  the 
allegation;  that  he  stopi)ed  payment  thereon. 

In  the  case  of  State  v.  Ilammelsy,  52  Or. 
156,  96  Pac.  SGTy,  17  L.  R.  A.  (N.  S.)  244,  1.32 
Am.  St.  Rep.  686,  the  check  was  given  upon 
a  bank  w^here  the  defendant  had  no  funds, 
and  when  he  knew  it  was  worthless.  These 
facts  are  not  applicable  to  this  case. 

In  the  case  of  Barton  v.  People,  135  lU. 
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405,  25  N.  BL  776^  10  L.  R.  A.  302.  26  Am. 
St.  Rep.  375,  the  cbeck  was  given  upon  a 
bank  with  tbe  representation  that  be  (the 
defendant)  had  the  money  therein  to  meet  it, 
when  in  truth  and  in  fact  be  did  not,  as 
lie  veU  knew,  etc.  The  principle  there  an- 
nounced is  not  applicable  here. 

Tbe  ruling  of  the  trial  court  in  sustaining 
tbe  motion  to  quash  is  approved. 

Approved. 

MUSSER  and  GABBERT,  JJ.,  concur. 


GARTER  T.  GARVER. 
(Supreme  Court  of  Colorado.     Feb.  S,  1912.) 

1.  DiVOBCB  (i  149*)— TbiaIt-Vkbdict. 

Where,  in  an  action  by  a  wife  for  divorce 
on  the  ground  of  desertion  and  nonsupport,  the 
luuband  denied  tbe  wrongdoing  and  filed  a 
cross-complaint  charging  the  wife  with  deser- 
tion, and  the  court  instructed  on  the  allegations 
of  the  wrongdoing  charged  against  the  wife  and 
submitted  a  form  of  verdict  applicable  thereto, 
a  verdict  merely  finding  the  issues  for  tbe  wife 
on  the  ground  of  nonsupport  was  incomplete 
for  failing  to  find  on  the  cross-complaint,  and  a 
divorce  granted  to  the  wife  on  the  verdict  was 
mianthorixed. 

[Eld.    Note.— For    other   cases,   see   Divorce, 
Cent.  Dig.  if  406-498;   Dec.  Dig.  |  149.»] 

2.  DivOKCE  (S  101*) —Actions  — Cbobs-Com- 

PLAINT. 

Where,  in  an  action  by  a  wife  for  divorce 
on  the  grounds  of  desertion  and  nonsnpport,  the 
hnstMnd  filed  an  answer  of  general  denial  and  a 
cross-complaint  charging  the  wife  with  deser- 
tion, and  no  objection  was  interposed  to  the 
cross-complaint  In  the  trial  court,  the  cross- 
complaint,  supported  by  facts,  prevented  the 
wife  from  obtaining  a  divorce,  though  it  did  not 
state  facts  constituting  a  cause  of  action. 

[Ed.    Note.— For    other   cases,    see   Divorce, 
Dec.  IKg.  {  101.*] 

8.  DrvoRCE  (J  184*)— Appeal— Pbesumptions 

— Cboss-Complaint. 

Where,  in  an  action  by  a  wife  for  divorce 
on  tbe  grounds  of  desertion  and  nonsupport,  tlie 
husband  filed  a  general  denial  and  a  cruss-com- 
plaint  charging  the  wife  with  desertion,  and  the 
cause  was  tried  on  the  theory  that  tlie  cross- 
complaint  stated  a  cause  of  action,  and  the 
court  in  its  instructions  submitted  a  form  of 
verdict  applicable  to  the  cross-complaint  and  in- 
structed on  the  wrongdoing  charged  by  the  hus- 
band against  tbe  wife,  tbe  court  on  appeal 
would  not  presume  that  additional  instructions 
given  on  the  jury  returning  into  court  for  addi- 
tional instructions  directed  the  jury  to  omit  the 
allegations  of  the  cross-complaint,  and  a  ver- 
dict merely  finding  the  issues  for  the  wife  on 
the  ground  of  nonsupi)ort  would  not  be  sustain- 
ed as  determining  the  issues. 

(Ed.    Note.— For   other   cases,    see    Divorce, 
Cent.   Dig.  »§  570-573;    Dec.  Dig.  i  184.*J 

4.  Trial  (S  186»)  —  rNSTRucrioxs— Prepon- 
derance OF  Evidence  —  Comment  on 
Wkiout  of  Evidence. 

An  instruction  that,  though  the  preponder- 
ance of  the  evidence  is  not  always  determined 
by  tbe  nnml>er  of  witnesses,  yet  where  there  are 
only  one  or  two  witnesses  to  a  given  state  of 
facts,  and  six  or  seven  witnesses  of  equal  can- 
dor, fairness,  intelligence,  and  truthfulness,  and 
e«inally  well  corrf>borated  by  all  the  other  evi- 
dence, and  who  have  no  great  interest  in  the  re- 
sult of  the  suit,  testify  against  such  facts,  the 


preponderance  of  the  evidence  Is  determined  by 
the  number  of  witnesses,  is  erroneous  as  a  com- 
ment on  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  g{  409,  410;  Dec.  Dig.  i  186.*] 

5.  Evidence   (I  598*)  —  "Prepondebance  op 
Evidence"— "'Weight  op  Evidence." 

The  "preponderance  of  evidence"  may  not 
be  determined  by  the  number  of  witnesses,  but 
by  the  greater  weight  of  all  the  evidence,  and 
the  greater  weight  does  not  necessarily  mean  a 
greater  number  of  witnesses,  but  the  opportuni- 
ty for  knowledge,  the  information  possessed, 
and  the  manner  of  testifying  must  be  considered 
to  determine  the  "weight"  of  testimony. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {§  2450-2452;  Dec.  Dig.  §  59a* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5516-5518;   vol.  8,  pp.  7761,  7428.] 

6.  Appeal  and  Ebbob  ({  701*)—Record— In- 
structions-Review. 

Instructions  clearly  erroneous  and  inappli- 
cable to  any  conceivable  state  of  the  facts  ne- 
cessitate a  reversal,  though  the  evidence  is  not 
preserved  by  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  29.3.^-2935;  Dec.  Dig.  { 
701.*] 

Error  to  Morgan  Ounty  Court;  M.  M. 
House,  Judge. 

Action  by  Annie  L.  P.  Garver  against  Wil- 
liam E.  Garver.  There  was  a  judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

James  E.  Jewel,  for  plaintiff  In  error. 
Taylor  &  Pendell,  for  defendant  in  error. 

WHITE,  J.  The  defendant  In  error  insti- 
tuted a  suit  again.st  ber  busliand,  who  is 
plaintiff  In  error  here,  to  obtain  a  divorce 
on  tbe  grounds  of  desertion  and  nonsupport. 
She  also  prayed  for  the  custody  and  control 
of  a  uiinor  child.  Tbe  husbnnd  Qled  au  an- 
swer denying  the  allegatious  of  wrongdoing 
on  bis  part,  and,  by  way  of  cross-couiplaiiit, 
charged  defendant  in  error  with  willful  de- 
sertion and  abandonment.  The  cross-com- 
plaiut  was  not  interiHJsed  for  tbe  purpose  of 
obtaining  a  decree  of  divorce,  but,  under 
the  statute,  to  defeat  defendant  iu  error  in 
her  attempt  to  secure  such  relief.  A  repli- 
cation to  the  answer  and  cross-complaint 
was  filed,  and  a  jury  trial  had.  Tbe  issues 
as  presented  in  the  complaint,  and  likewise 
the  cross-complaint,  were  submitted  to  the 
jury.  Tbe  court  also  prepared  and  submit- 
ted forms  of  verdict  upon  the  cau.«ies  of  ac- 
tion alleged  by  each  of  the  parties.  The 
only  verdict  or  finding  re'urned  by  tbe  jury 
was  as  follow^s:  "We,  tbe  jury  duly  im- 
paneled and  sworn  to  try  tbe  is.sues  in  the 
above-entitled  cause,  find  tbe  issues  in  favor 
of  tbe  plaintiff  upon  tbe  grounds  of  non- 
support,  and  recommend  that  i)Iaiutiff  pay 
tbe  costs."  Upon  the  retui-n  of  the  verCict 
tbe  defendant  oltjected  to  its  reception  and 
entry,  upon  tbe  ground  that  it  was  contrary 
to  the  instructions  of  tbe  court,  and  on  tbe 
following  day  interposed  the  further  objec- 
tion   that    no    finding    had    been    made    on 
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the  croBs-complalnt.  These  objections  were 
again  preseii<ted  to  the  court  In  a  motion 
for  a  new  trial.  The  objections  were  dis- 
regarded, exceptions  saved,  and  Judgment 
and  decree  entered  upon  the  verdict. 

Upon  the  trial  of  an  action  for  divorce,  If 
both  parties  shall  be  found  guilty  of  In- 
juries or  ottenses  which  would  entitle  the 
other  party  to  a  decree,  no  divorce  shall  be 
granted  to  either  party.  Section  2117,  R.  8. 
The  law  further  provides,  substantially,  that. 
If  In  any  such  ca^e  It  appears,  or  the  court 
has  reason  to  believe  that  the  Injury  or  of- 
fense complained  of  was  committed  under 
collusion  or  agreement  between  the  parties 
for  the  purpose  of  obtaining  a  divorce,  the 
court  shall  fully  investigate  'the  same,  and, 
if  it  so  finds  the  facts,  the  suit  shall  be  dis- 
missed.   Section  2121,  R.  S. 

It  has  been  frequently  declared  that  In 
every  divorce  action  there  are  three  parties 
— the  plalntltr,  the  defendant,  and  the  state.. 
"And  If  there  is  any  collusion  or  fraud  ber 
tween  the  parties,  or  If  any  facts  are  devel- 
oped at  the  trial  which  make  it  inequitable 
or  unjust  for  a  divorce  to  be  granted,  the 
court  must  see  to  it  that  a  decree  for  di- 
vorce is  not  entered."  Ward  v.  Ward,  25 
Colo.  33,  38,  52  Pac.  1105;  Gilpin  v.  Gilpin, 
12  Colo.  504,  21  Pac.  612;  Redlngton  v.  Red- 
Ingtun,  2  Colo.  App.  8,  29  Pac.  811. 

[1]  So,  if  there  was  evidence  either  sus- 
taining, or  tending  to  sustain,  the  charges 
made  by  the  husband,  it  was  the  duty  of 
the  court,  "In  the  Interests  of  the  state  and 
to  conserve  public  morals,  to  fully  investi- 
gate the  charge  and  to  require  the  jury  to 
maSe  a  finding  upon  all  the  Issues"  present- 
ed by  the  pleadings.  While  the  evidence 
Is  not  before  us,  the  answer  and  cross-com- 
plaint, to  which  the  husband  attached  his 
sworn  verification,  set  forth  facts  that 
should  be  Investigated,  and  which,  if  true, 
would  prevent  a  divorce  decree  In  favor  of 
the  wife.  Moreover,  the  court  expressly  in- 
structed the  Jury  upon  the  allegations  of 
wrongdoing  charged  by  the  husband  against 
the  wife,  and  submitted  to  the  jury  a  form 
of  verdict  applicable  thereto.  Under  these 
circumstances,  it  must  be  presumed  that 
such  issue  was  in  the  case  and  submitted  to 
the  jury,  and  it  was  error  to  receive  and  re- 
cord the  verdict  returned,  as  it  was  upon  a 
portion  of  the  Issues  only.  Ward  v.  Ward, 
supra. 

[2]  It  is  claimed,  however,  that  the  cross- 
complaint  does  niot  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  that 
therefore  the  grounds  for  divorce  therein 
alleged  against  the  wife  were  not  properly 
before  the  court.  The  particular  defects 
pointed  out  are  that  It  falls  to  allege  that 
cross-complainant  does  not  ask  or  seek  ali- 
mony In  excess  of  the  sum  of  |2,000.  No 
objections  were  interposed  to  the  cross-com- 
plaint in  the  court  below,  and,  while  It  may 
be  true  that  the  objection  here  urged  may 
be    raised    at   any    time,    nevertheless    we 


think  it  will  not  avail  defendant  In  error 
In  this  suit.  It  is  probably  true  that,  with- 
out such  jurisdictional  facts  api>earing  In 
the  cross-complaint,  no  divorce  could  be 
awarded  thereon.  Nothwithstanding  this, 
the  instrument  called  a  cross-complaint  may, 
nevertheless,  serve  a  purpose.  As  anything 
which  may  prevent  a  decree  in  favor  of  a 
plaintiff  In  a  divorce  suit  la  necessarily  a 
defense  thereto,  the  allegations  of  wrong- 
doing by  the  wife  might  properly  have  been 
pleaded  in  an  answer.  Furthermore,  if  it 
should  have  appeared  at  the  trial  of  the  cause 
that  defendant  In  error  had  been  guilty 
of  willful  desertion  of  plaintiff  In  error,  as 
defined  in  the  statute,  it  would  have  been 
the  duty  of  the  court,  upon  its  own  motion, 
to  have  denied  the  divorce. 

[31  Defendant  in  error  asserts  that  the 
jury,  "after  being  out  all  night  and  part  of 
the  following  day,  and  being  unable  to 
agree,  returned  Into  court  and  asked  for 
additional  instructions,''  which,  by  agree- 
ment of  counsel,  the  court  gave,  and  there- 
by relieved  the  jury  of  the  necessity  of 
making  a  formal  finding  upon  the  matters 
set  forth  in  the  cross-complaint.  It  is  quite 
doubtful,  under  the  law  and  the  circum- 
stances of  this  case.  If  the  court  and  coun- 
sel severally  or  jointly,  possessed  such  pow- 
er. If  the  cross-complaint  presented  an  Is- 
sue distinct  from  the  complaint  and  answer, 
which  was  supported  by  the  evidence,  they 
certainly  did  not.  Such  is  the  effect  of  the 
holding  In  Ward  v.  Ward,  supra.  Moreover, 
as  the  parties  and  the  court  acted  upon  the 
assumption  that  the  cross-complaint  stated 
a  cause  of  action,  and  the  case  was  so  tried 
and  submitted  to  the  jury,  and  it  is  a  case 
in  which  the  state  Is  vitally  Interested,  we 
shall  dellne  to  ascribe  a  meaning  to  the  In- 
struction given  that  would  deprive  the  state 
and  plaintiff  in  error  of  a  substantial  right 
and  render  it  easy  for  defendant  in  error  to 
secure  a  divorce.  We  do  not  think  it  was 
ever  intended  that  the  instruction  in  ques- 
tion should  withdraw  from  the  considera- 
tion of  the  jury  any  of  the  issues  submitted. 

[4]  The  defendant  In  error  requested,  and 
the  court  gave,  an  Instruction  "that,  although 
the  preponderance  of  the  evidence  Is  not 
always  determined  by  the  number  of  wit- 
nesses testifying  in  a  case,  yet  if  In  a  case 
there  are  only  one  or  two  witnesses  who 
testify  to  a  given  state  of  facts,  and  six 
or  seven  witnesses  of  equal  candor,  fairness, 
Intelligence,  and  truthfulness,  and  equally 
well  corroborated  by  all  the  other  evidence, 
and  who  have  no  great  interest  In  the  re- 
sult of  the  suit,  testify  against  such  facts, 
then  the  preponderance  of  the  evidence  Is 
determined  by  the  number  of  witnesses." 
The  instruction  is  clearly  erroneous.  It 
suggests  a  comparison  of  the  number  of 
witnesses  testifying  on  either  side,  is  a  com- 
ment upon  the  evidence,  and  is  an  erro- 
neous rule. 

[S]  The  preponderance  of  the  evidence  is 
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never  determined  by  tbe  number  of  witness- 
es, but  by  the  greater  welgbt  of  all  the  evi- 
dence. And  the  greater  weight  does  not 
uecesaarlly  mean  a  greater  number  of  wit- 
nesses who  testify  on  either  side  of  the 
Issue  or  issues  Involved.  Witnesses  may  be 
of  "equal  candor,  fairness,  intelligence,  and 
truthfulness,"  and  be  equally  well  corrob- 
orated by  all  the  other  evidence,  and  may 
have  no  great  interest  ini  the  result  of  the 
suit;  yet  the  weight  to  l>e  given  their  re- 
spective testimony  may  differ  materially. 
The  opportunity  for  knowledge,  the  Infor- 
mation possessed,  the  manner  of  testifj'lng, 
Hnd  many  other  things  that  go  to  convince 
the  mind,  must  he  takea  into  consideration. 

The  court,  at  the  request  of  the  parties, 
at  the  close  of  the  case,  burdened  the  Jury 
with  21  instmctlons;  10  given  at  the  re- 
quest of  defendant  in  error,  9  at  the  re- 
quest of  plaintiff  in  error,  and  2  of  Its  own 
motion.  The  Jury  were  further  advised, 
after  being  out  a  considerable  time  and  un- 
able to  agree,  in  a  lengthy  instruction  given 
by  mutual  consent  Many  of  these  instruc- 
tions are  erroneous.  Some  contradict  others, 
and  contain  numerous  commeats  on  the 
weight  of  the  evidence.  We  believe  Juries 
would  be  better  advised,  and  l>e  more  able 
to  arrive  at  Just  conclusions,  if  a  less  num- 
ber of  instructions  were  submitted,  and 
greater  care  exercised  in  the  preparation  of 
those  given  than  is  manifest  in  this  case. 

[I]  While  it  is  true,  as  claimed  by  defend- 
ant in  error,  if  the  evidence  be  not  preserv- 
ed by  bill  of  exceptions,  an  instruction,  er- 
roneous as  an  abstract  proposition  of  law, 
but  which,  as  applied  to  a  particular  state 
of  facts,  may  t>e  correct,  will  not  necessarily 
require  the  reversal  of  a  case:  nevertheless 
a  contrary  rule  exists,  and  must  be  applied 
where  the  Instruction  is  clearly  erroneous 
and  conld  not  be  applied  as  a  correct  proposi- 
tion of  law  to  any  conceivable  state  of  facts. 
Such  is  this  case,  and  the  Judgment  must 
be.  and  is,  reversed. 

Judgment  reversed. 

MUSSER  and  BAILEY,  JJ.,  concur. 


BEGGS  V.  TRCMP  et  aL 

(Supreme  Court  of  Colorado.     Feb.  8,  1912.) 

Appeal  and  Ebrob  (§  1011*)  —  Ueview  — 
KiNDiNos  or  Fact— CoNFUcTixo  Evidence. 
There  being  evidence  which  would  support 
a  judgment  either  way,  according  to  which  wit- 
nesses were_  believed,  judgment  will  not  be  dis- 
turbed for  insufficiency  of  evidence,  in  the  ab- 
sence of  any  showing  that  the  court  in  its  find- 
inics  was  influenced  by  prejudice  or  bias. 

[Ed.  Jfote.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {|  3983-3089;  Dec.  Dig.  S 
]011.»J 

Error  to  District  Court,  Phillips  County: 
E.  E.  Armour,  Judge. 


Action  by  Maggie  O.  Beggs  against  M.  G. 
Trump  and  another.  Judgment  for  defend- 
ants, and  plaintiff   brings  error.     Affirmed. 

John  F.  Mall,  for  plaintiff  in  error.  Mun- 
son  &  Munson,  for  defendant  In  error  C.  E. 
Paul. 

HILL,  J.  This  action  was  brought  by  the 
plaintiff  in  error  against  the  defendants  in 
error  for  an  accounting,  and  to  have  certain 
bills  of  sale  for  two  sets  of  abstract  books, 
with  furniture,  declared  to  be  mortgages,  to 
restrain  the  defendant  Trump  from  selling 
them  to  the  defendant  Paul,  and  to  allow 
the  plaintiff  to  redeem.  The  gist  of  the  ac- 
tion was  necessarily  to  Iiave  the  bills  of  sale 
decreed  to  be  mortages.  If  so  declared,  an 
accounting  would  follow;  otherwise  there 
would  be  no  necessity  for  further  action. 
Trial  was  to  the  court,  which  found  in  favor 
of  the  defendants  in  error,  dismissing  the 
action.  The  plaintiff  brings  the  case  here  for 
review  upon  error. 

The  sole  contention  urged  is  that  under 
the  evidence  the  Judgment  should  have  been 
for  the  plaintiff,  permitting  her  to  redeem. 
The  evidence  is  conflicting  upon  all  the  ma- 
terial facts  at  Issue.  The  testimony  of  the 
plaintiff's  agent,  who  states  that  he  trans- 
acted practically  all  of  the  business  per- 
taining to  these  matters,  is  entirely  one  way. 
In  this  he  is  supported  by  the  evidence  of 
the  plaintiff  in  error,  as  to  certain  of  these 
facts  which  she  testified  were  witliln  her 
knowledge.  The  defendant  Trump's  testi- 
mony is  entirely  In  conflict  with  that  of  the 
plaintiff  and  her  agent.  In  his  testimony,  he 
is  supported  by  the  bills  of  sale  and  other 
documentary  evidence:  also  in  some  of  said 
matters  by  the  evidence  of  other  witnesses, 
as  well  as  facts  pertaining  to  possession,  etc. 
There  is  evidence  to  sustain  the  findings  as 
to  every  material  point  in  controversy;  there 
is  also  evidence  which  would  sustain  a  Judg- 
ment in  favor  of  the  plaintiff.  There  is  noth- 
ing in  the  record  to  show  that  the  trial  court 
in  its  findings  was  actuated  by  prejudice  or 
bias.  Under  the  familiar  rule  of  this  court, 
therefore,  we  cannot,  under  such  circum- 
stances, reverse  the  Judgment  upon  the 
ground  of  the  insulfldency  of  the  evidence. 
Rust  v.  Strickland,  21  Colo.  177,  40  Pac.  350; 
Rollins  v.  Commissioners,  15  Colo.  103,  25 
Pac.  319. 

The  Judgment  is  affirmed. 

Affirmed. 

MUSSER  and  GABBEUT,  JJ.,  concur. 


FORD  et  al.  v.  SIMMONS. 

(Supreme  Court  of  Colorado.     Feb.  5,  1912.) 

1.  continitance  (§  7*)— appeal  and  £^b0b 
(§  9()«*)— Discretion  of  Trial  Col'rt. 
The  granting  or  refusal  of  a  continuance 
is  in  the  discretion  of  the  trial  court,  and  its 
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ruling  will  be  disturbed  only  for  an  abuse  of 
discretion, 

[Ed.  Note.— For  other  cases,  see  Continu- 
ance, Cent.  Dig.  $§  17,  18;  Dec.  Dig.  |  7;* 
Appeal  and  Error,  Cent  Dig.  §  3837;  Dec. 
Dig.  i  900.*] 

2.  Continuance   (§  51*)— Second  Applica- 
tion— Requisites. 

A  second  and  further  continuance  will  usu- 
ally be  denied,  unless  the  applicant  shows  that 
be  baa  used  all  reasonable  effort  to  effect  the 
result  on  which  the  grounds  of  continuance 
are  based. 

[Ed.  Note.— For  other  cases,  see  Continu- 
ance, Cent.  Dig.  §§  69,  79,  85,  87,  88,  118-147; 
Dec  Dig.  §  51.»] 

3.  Continuance  (|  51*)- Absence  of  Wit- 
nesses—Dilioence. 

A  party  moving  for  a  second  continuance 
showed  that  an  important  witness  had  been 
located  in  a  sister  state  and  had  been  instruct- 
ed to  go  to  a  third  person,  to  whom  the  dedi- 
mus  had  been  issued,  and  there  give  his  testi- 
mony. The  party  was  represented  by  two  at- 
torneys, and  one  of  them  was  absent,  but  the 
other  made  no  effort  to  do  anything.  There 
was  nothing  to  show  that  the  personal  at- 
tendance of  the  witness  could  not  have  been 
secured  or  any  additional  effort  made  to  se- 
cure his  deposition.  Held,  that  a  continuance 
could  be  denied  for  want  of  proper  diligence. 

[Ed.  Note. — For  other  cases,  see  Continu- 
ance, Cent.  Dig.  §§  C9-118,  128-147;  Dec  Dig. 
S  51.*] 

4.  Continuance  (S  51*)— Grounds— Illness 
of  Pabtt. 

A  party,  applying  for  a  second  continuance 
on  the  ground  of  his  illness,  showed  that  he 
had  been  ordered  by  his  physician  to  go  to  a 
distant  city,  but  be  did  not  show  when  be 
would  return  or  any  reasonable  expectation 
that  he  could  attend  the  trial  within  any  rea- 
sonable time,  nor  did  be  show  why  his  depo- 
sition could  not  be  secured.  Held  to  justify  a 
denial  of  the  continuance. 

[Ed.  Note. — For  other  cases,  see  Continu- 
ance, Dec.  Dig.  §  51.*] 

6.  Continuance    (|    49*)— Conditions— Ac- 
ceptance. 

A  party,  who  accepts  the  benefit  of  a 
continuance  asked  for  by  him,  consents  to  the 
terms  imposed  on  which  the  continuance  is 
granted. 

[Ed.  Note.— For  other  cases,  see  Continu- 
ance, Cent.  Dig.  ${  143-145;   Dec  Dig.  §  49.*] 

6.  Continuance    (§    49*)— Conditions— Ac- 
ceptance. 

Where  a  party  delayed  an  action  by  dila- 
tory pleas  and  then  api)lied  for  continuances 
on  various  grounds,  and  the  court  granted  the 
continuances  on  condition  of  the  payment  of 
costs  and  that  in  default  of  payment  the  court 
in  its  discretion  might  deny  the  party  the  priv- 
ilege of  participating  in  the  trial,  and  the  par- 
ty accepted  the  benefits  of  the  continuances, 
he  could  not  qu?Mtion  the  right  of  the  court  to 
impose  the  terms, 

[Ed.  Note. — For  other  cases,  see  Continu- 
ance, Cent.  Dig.  §§  143-145;    Dec  Dig.  §  49.*] 

B^rror  to  District  Court,  Douglas  County; 
W,  S,  Morris,  Judge. 

Action  by  G.  H.  Simmons  against  Patrick 
P.  Ford  and  another.  There  was  a  judgment 
for  plaintiff,  and  defendants  bring  error. 
Affirmed. 


Warwick  M.  Downing  and  Bernard  J. 
Ford,  for  plaintifFs  In  error.  Orr  &  Cunning- 
bam,  C.  M.  Hawkins,  aud  H.  M.  Mason,  for 
defendant  in  error. 

HILL,  J.  The  defendant  In  error  brought 
this  action  In  the  couut.v  court  of  Douglas 
county  to  recover  the  sum  of  $154.23  due 
blm  for  wages  as  a  farm  hand  during  the 
year  1906,  also  for  the  additional  sum  of 
$40.95  for  articles  purchased  and  paid  for 
by  bim  for  the  use  and  at  the  request  of  the 
defendants,  plaintiffs  in  error  here.  The 
Judgment  of  the  county  court  was  in  favor 
of  the  plaintiff  for  the  amount  claimed.  The 
case  was  appealed  to  the  district  court,  in 
which  court,  upon  November  30,  1908,  the 
defendants  filed  their  motion  for  a  contiun- 
auce,  supported  b.v  affidavits.  The  record 
does  not  disclose  prior  notice  of  this  motion. 
The  plaintiff  was  present  with  his  witness- 
es ready  for  trial.  The  motion  was  granted. 
The  cause  continued  until  January  2,  1909, 
upon  condition  that  the  defendants  pay  the 
sheriff's  and  witnesses'  fees.  Upon  January 
2d,  the  defendants,  by  their  counsel,  ap- 
peared, and  without  notice  filed  a  second 
motion  for  a  continuance  supported  by  alll- 
davlts.  The  plalutlff,  together  with  his  wit- 
nesses, was  again  present  and  ready  for 
trial.  The  defendants  bad  not  complied  with 
the  order  of  the  court  made  on  November 
30th  pertaining  to  the  payment  of  sheriff 
and  witness  fees.  Tbe  second  motion  was 
(upon  the  date  filed)  granted,  and  the  cause 
again  continued  until  March  16,  1909,  uiK>n 
condition  that  defendants  pay  all  costs  ac- 
crued to  date,  Including  that  for  this  continu- 
ance; that  such  costs  be  paid  on  or  before 
the  16th  day  of  February  following;  and 
that  in  default  of  such  payment  the  defend- 
ants might,  in  the  discretion  of  the  court, 
be  debarred  from  either  defending  or  prose- 
cuting their  cross-complaint  To  this  rule 
in  imposing  costs  the  defendants  objected 
for  the  reason,  as  they  alleged,  that  one  of 
the  witnesses  knew  nothing  about  the  case 
and  objected  to  the  allowance  of  the  fees 
of  said  witness  or  the  fees  of  any  witness 
without  opportunity  to  show  they  were  not 
properly  taxable.  They  further  objected  to 
that  portion  of  the  order  pertaining  to  the 
right  of  the  defendants  to  proceed  further 
in  default  of  the  payment  of  costs.  These 
objections  were  overruled  and  the  cause  con- 
tluued.  Upon  March  15,  1909,  the  defend- 
ants filed  a  motion  for  a  third  continuance, 
supported  by  affidavits.  Upon  the  same  date 
tliey  filed  a  motion  to  retax  costs,  which 
included  certain  witness  fees,  mileage,  and 
sheriff  fees  In  subpoenaing  them,  alleging 
that  none  of  tbe  witnesses  knew  anything 
material  concerning  the  complaint,  counter- 
claim, or  defense;  that  the  claim  of  said 
witnes.ses  for  mileage  Is  not  authorized  by 
law,  etc.;  that  the  subpoenaing  was  vexatious 
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for  the  purpose  of  burdening  the  defendants; 
that  the.  derk  had  no  right  to  tax  said  costs, 
etc.  The  defendants  at  the  same  time  filed 
a  motion  for  a  change  of  venue  from  Doug- 
las county.  Accompanying  these  papers  was 
an  affidavit  showing  that  copies  were,  on 
the  13th  of  March,  at  Denver,  mailed  and 
addressed  to  plaintiff's  counsel  at  Colorado 
Springs.  The  cause  again  came  on  for  trial 
uu  March  IGth,  when  the  attorneys  for  the 
defendants  appeared  and  challenged  the  ju- 
risdiction of  the  court  to  proceed  with  the 
trial  of  the  cause,  calling  attention  to  the 
fact  tbati  they  had  then  filed  a  motion  for  a 
change  of  venue.  The  court  then  asked  as  to 
whether  they  had  paid  the  costs  in  compli- 
ance with  his  order  of  January  the  2d,  and 
was  advised,  in  substance,  that  they  had  paid 
$10  of  the  clerk's  costs;  that  the  other  costs 
they  disputed  and  liad  filed  a  motion  to  re- 
tax  tliem;  that,  while  there  was  a  dispute, 
they  did  not  desire  to  pay  them,  and  present- 
ed many  other  frivolous  reasons  as  to  why 
they  should  not  pay  them.  They  further 
contended  that  the  court  had  no  right  to 
take  up  any  matter  other  than  that  in- 
volved in  the  motion  for  a  change  of  venue. 
The  court  ruled.  In  substance,  that  Inasmuch 
as  the  defendants  declined  to  comply  with 
tite  terms  of  the  orders  of  November  30th 
and  January  the  2d,  upon  which  the  contin- 
uances were  granted,  pursuant  to  the  condi- 
tions contained  In  the  order  of  January  the 
2d,  they  would  not  be  allowed  to  proceed 
further  In  the  matter  and  ordered  the  plain- 
tiff to  proceed  with  the  trial.  Before  doing 
so,  the  defendants'  counsel  were  allowed  to 
make  all  necessary  objections  and  exceptions, 
including  one  to  the  final  judgment,  with  the 
right  to  appeal,  etc.  The  court  then  pro- 
ceeded to  the  trial  of  the  cause  without  a 
jury.  Judgment  was  in  favor  of  the  plaintiff 
for  tbe  same  amount  awarded  him  by  the 
connty  court  The  defendants  bring  tbe 
case  here  for  review  upon  error. 

It  Is  claimed  that  the  court  erred  in  its 
order  of  January  2d,  when,  as  a  prerequisite 
to  the  granting  of  the  second  continuance, 
it  Imposed  the  payment  of  certain  costs  by 
tbe  defendants,  and  also  in  ruling  that  In 
default  of  Its  payment  they  should,  in  the 
discretion  of  the  court,  be  denied  the  privi- 
lege of  defending  or  prosecuting  their  coun- 
terclaim, and  on  the  16th  of  March,  upon 
their  refusal  to  comply  with  the  former  or- 
ders. In  refusing  to  allow  the  defendants  to 
participate  in  the  trial,  and  in  refusing  to 
hear  their  motion  for,  and  to  grant  them,  a 
change  of  venue,  and  In  refusing  to  hear  and 
grant  their  third  motion  for  a  continuance. 
It  is  urged:  First,  that  the  court  had  no 
right  to  impose  any  of  these  conditions,  or  to 
refuse  any  of  these  matters  without  terms; 
and,  second  that  such  action  was  arbitrary, 
unjust,  and  an  abuse  of  discretion.  Some  of 
these  questions  are  not  properly  before  us. 
We  cannot  agree  with  the  defendants  per- 


taining to  those  which  are.  The  argument  to 
support  them  is  based  upon  a  false  premise. 
The  first  motion  for  a  continuance  was  grant- 
ed upon  very  reasonable  terms,  which  were 
not  complied  with.  It  is  conceded  they 
could  have  been.  The  excuses  given  were ' 
frivolous. 

[1]  It  is  urged  that  the  first,  as  well  as 
the  second,  continuance  was  a  matter  of 
right  which  the  court  had  no  discretion  con- 
cerning. In  this  counsel  are  clearly  In  er- 
ror. The  rule  is  well  settled  in  this  state 
that  the  granting  or  refusing  of  an  applica- 
tion for  a  continuance  Is  largely  in  the  dis- 
cretion of  the  trial  court,  and  only  for  an 
abnse  of  such  discretion  will  Us  ruling  be 
disturbed.  Section  194,  Revised  Code  1906; 
Hartford  Fire  Insurance  Co.  v.  Hammond, 
41  Colo.  323,  »2  Pac.  686;  Purse  v.  Purcell, 
43  Colo.  50,  95  Pac.  291;  Goldberger  v.  Peo- 
ple, 45  Colo.  327,  101  Pac.  407.  If  we  con- 
cede that  It  would  have  been  an  abuse  of 
discretion  In  refusing  to  grant  the  first 
continuance.  It  is  questionable  if  the  show- 
ing made  for  tbe  second  was  sufficient. 

[2]  As  a  general  rule,  a  second  and  fur- 
ther continuance  is  not  favored,  and  will 
usually  be  denied  unless  the  applicant  can 
show  that  he  has  used  all  reasonable  effort' 
to  effect  the  result  upon  which  the  grounds 
of  continuance  are  based.    9  Cyc.  157. 

[3]  The  diligence  used  to  secure  tbe  depo- 
sition of  the  witness  Cook  Is  InsufHclent.  It 
is  to  the  effect  that  Cook  was  an  important 
witness  for  the  defendants;  that  he  had 
been  located  In  Cheyenne,  Wye,  and  had 
been  instructed  to  go  to  C.  W.  Burdick  In 
that  city,  to  whom  the  dedimus  was  to  be- 
issued,  and  there  give  his  testimony;  tliat 
one  of  tbe  counsel  for  the  defendants  went 
to  New  York  early  in  December,  but  did  not 
return  until  December  24th;  that  he  had 
prepared  interrogatories  for  Cook.  The  de- 
fendants were  represented  by  two  attorneys. 
There  is  no  showing  that.  In  the  absence  of 
tbe  one  In  the  East,  the  other  made  any 
effort  to  do  anything.  There  was  no  show- 
ing that  the  personal  attendance  of  this  wit- 
ness could  not  have  been  secured.  There 
was  no  showing  that  any  effort  was  made 
to  secure  his  deposition  other  than  to  request 
him  to  go  to  the  ofllce  of  a  certain  person 
in  Cheyenne.  In  many  other  respects  this 
showing  is  insufficient. 

[4]  The  only  other  reason  assigned  fojf 
this  second  continuance  pertains  to  tbe  Ill- 
ness of  the  defendant  Patrick  P.  Ford.  It 
is  shown  that  he  had  the  rheumatism;  that 
on  December  26th  he  was  ordered  by  his 
physician  to  go  to  Salt  Lake  City.  There 
was  no  showing  as  to  when  he  would  return 
or  any  reasonable  expectation  that  he  would 
obtain  relief  so  that  be  could  attend  the 
trial  within  any  reasonable  time.  There 
was  no  showing  why  his  deposition  could  not 
have  been  secured,  in  many  other  respects 
the  showing  was  entirely  insufficient  to  Jus- 
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tifj  the  granting  of  this  second  continuance. 
If  any  error  was  committed  In  this  respect, 
it  was  in  favor  of  the  defendants. 

[5]  But  counsel  contend  that  they  object- 
ed to  the  terms  upon  which  the  continuance 
was  granted;  that  the  court  had  no  right  to 
Impose  them.  HoweTer,  the  continuance  was 
granted  upon  the  defendants'  motion.  They 
were  willing  to,  and  did,  accept  the  benefit  of 
It,  and  in  doing  so  they  must  be  held  to  have 
consented  to  the  terms  imposed  upon  which 
It  was  granted.  A  somewhat  similar  ques- 
tion was  presented  in  the  case  of  Humes  v. 
O'Bryan  &  Washington,  74  Ala.,  wherein,  at 
pa«e  78,  that  court  said:  "It  is  Insisted, 
however,  that  the  record  shows  that  the  ap- 
pellant objected  to  accepting  the  continuance 
on  the  terms  imposed.  We  do  not  so  con- 
strue the  record.  The  recital  following  the 
order  of  continuance  Is,  'to  which  order  de- 
fendant excepts.'  It  is  obvious  that  the  ap- 
Iiellant  enjoyvd  the  benefit  of  the  continu- 
ance, and  did  not  object  to  that;  otherwise, 
lie  would  have  insisted  on  proceeding  with 
the  trial  of  the  cause.  His  exception,  ac- 
cording to  a  well-settled  rule,  must  be  most 
strongly  construed  against  him,  as  the  ex- 
cepting party.  It  must  be  taken  as  an  ac- 
ceptance of  the  continuanqe,  with  an  objec- 
tion to  tfte  terms  imposed.  This  was  not 
permissible.  The  enjoyment  of  the  benefit  ot 
the  order  as  made  was  an  acceptance  of  the 
condition  with  which  the  court  saw  fit  to 
burden  it.  The  two  should  have  been  accept- 
ed or  rejected  as  an  entirety,  and  this  course 
does  not  seem  to  have  been  followed."  The 
game  principle,  in  substance,  is  announced 
in  the  case  of  Damp  v.  Town  of  Dane,  33 
Wis.  430. 

[(]  Was  the  court  Justified  in  imposing 
terms  as  a  condition  upon  which  the  contin- 
uance was  granted?  The  answer  of  the  de- 
fendants admits  that  the  plaintiff  was  em- 
ployed and  served  as  In  his  complaint  alleg- 
ed, with  the  exception,  they  claim,  that  he 
was  to  only  have  $20  per  month,  Instead  ot 
$25,  as  he  claims.  They  also  admit  that  be 
advanced  for  them  the  amount  alleged. 
These  services  were  performed,  and  this 
money  advanced  during  the  year  1906.  The 
suit  was  instituted  in  1907;  but  the  defend- 
ants (by  api)eal  to  the  district  court,  and  In 
addition  to  those  heretofore  mentioned,  by 
sundry  other  dilatory  pleadings,  such  as  a 
motion  to  make  more  specific  demand  for  ac- 
count, demurrer,  etc.)  had  been  able  to  keep 
the  case  in  the  district  court  until  January 
2, 1009,  and  delayed  payment  of  the  amount; 
although  for  the  wages  of  a  farm  hand  and 
advances  made  by  him  for  them,  also  to  any 
one  familiar  with  farm  life  and  the  raising 
of  crops,  the  management  of  stock,  etc.,  the 
amount  and  substance  of  their  cross-com- 
plaint. Is,  within  itself,  a  strong  presumption 
that  It  could  hardly  have  been  filed  in  good 
faith,  but  rather  for  the  purpose  of  being 
used'  as  a  threat  of  what  the  result  of  a 


judgment  might  be  In  their  favor.  In  case  he 
persisted  in  the  prosecution  of  this  suit  for 
his  meager  wages  of  |25  per  month,  and 
money  advanced  upon  their  behalf.  These 
were  the  conditions  which  confronted  the 
trial  judge  when  the  application  was  made 
for  the  second  continuance,  with  the  further 
fact  that  the  defendants  had  not  as  yet  com- 
plied with  th»  former  order  in  payment  ot 
the  costs  under  which  terms  the  first  con- 
tinuance was  granted.  Such  being  the  case, 
we  are  of  the  opinion  that  he  was  justified 
In  again  imposing  terms  upon  which  the  sec- 
ond continuance  would  be  granted. 

When  the  cause  came  on  for  trial  March 
16,  1909,  the  defendants  presented  further 
dilatory  pleas,  and  also,  in  substance,  defied 
the  court  in  the  enforcement  of  its  former 
order  by  refusing  to  comply  therewith,  al- 
though the  total  amount  necessary  to  have 
been  advanced  for  that  purpose,  it  is  admit- 
ted, was  about  $60.  There  was  no  showing 
of  any  inability  to  comply  with  the  provi- 
sions of  the  former  order ;  to  the  contrary, 
one  of  the  afiSdavits  upon  behalf  of  the  de- 
fendants shows  that  they  were  people  of 
means  and  could  have  readily  complied,  bad 
they  so  desired. 

The  fact  that  the  plaintiff  was  insolvent, 
for  which  reason  it  is  alleged,  in  case  of  ul- 
timate recovery  by  the  defendants,  these 
costs  could  not  have  been  recovered  back,  is 
no  justification  for  the  refusal  to  comply 
with  the  order.  The  court  had  the  right  to 
require,  and  it  is  debatable  if  the  effect  ot 
the  order  is  not,  tliat  these  costs  were,  in 
no  event,  to  follow  the  result  of  the  litiga- 
tion; but  it  is  unnecessary  to  Interpret  the 
meaning  of  the  order  In  this  respect.  Like- 
wise, the  motion  filed  at  that  time  to  retax 
the  costs  was  no  defense  to  their  failure  In 
complying  with  it  They  Included  only  the 
statutory  fees  for  the  attendance  of  the  wit- 
nesses, together  with  the  fees  of  the  sheriff 
in  subpoenaing  them,  with  some  small  amount 
of  clerk's  costs;  but,  instead  of  paying  them 
or  showing  their  inability  to  do  so,  we  find 
the  defendants,  by  their  counsel,  again  ap- 
pearing upon  the  day  set  for  trial  and  pre- 
senting three  additional  motions,  to  wit,  mo- 
tion for  a  change  of  venue,  motion  to  retax 
the  costs  of  certain  witnesses  who  as  yet  had 
never  had  an  opportunity  to  testify,  stating 
as  a  reason  that  they  knew  nothing  about 
the  case  and  that  their  testimony  would  have 
been  immaterial,  etc.,  and  lastly,  a  motion 
for  a  third  continuance,  also  declining  to 
comply  with  the  former  order  of  the  court, 
and  in  addition,  at  this  late  date,  challenging 
the  jurisdiction  of  the  court  to  do  anything 
other  than  to  grant  their  motion  for  a 
change  of  venue.  The  defendants  claim,  re- 
gardless of  all  these  matters  and  their  con- 
tinued defiant  attitude  in  refusing  to  com- 
ply with  that  portion  of  the  terms  pertain- 
ing Xo  the  payment  of  costs  upon  which  the 
last  continuance  was  granted,  that  the  court 
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erred  In  declining  tb  farther  hear  them  upon 
these  motions  and  In  refusing  to  permit  them 
to  thereafter  participate  In  the  trlaL  Its- ac- 
tion In  this  respect  may  be  the  subject  of  re- 
view la  a  proper  case;  but  where  the  de- 
fendants' motion  for  continuance  Is  granted 
npon  terms,  where,  as  In  this  case.  It  was  op- 
tional with  them  to  accept  or  not  upon  the 
terms  Imposed,  their  acceptance  of  the  con- 
tinuance is  an  acceptance  of  the  conditions 
Dpon  which  it  was  granted.  As  stated  In  the 
case  of  Rhea  t.  Tucker,  66  Ala.  at  page  453: 
"The  order  of  the  court  became  thereby  an 
agreement  of  record  between  the  parties,  and 
the  defendant  cannot  complain  that  it  was 
enforced  against  him."  Had  the  defendants 
desired  to  have  Iiad  the  validity  of  this  or- 
der tested,  they  should  have  r^sed  to  ac- 
cept its  benefits,  reserved  their  exceptions, 
and  proceeded  with  the  trial.  Not  having 
done  so,  bnt,  on  the  contrary,  having  asked 
for  and  enjoyed  the  benefit  of  the  continu- 
ance, they  cannot  now  be  heard  to  complain 
as  to  the  court's  right  to  impose  the  terms 
upon  which  It  was  accepted.  Robinson  v.  G., 
R.  I.  &  P.  Ry.,  73  Iowa,  506,  35  N.  W.  602; 
Brown  ▼.  Warren,  17  Nev.  417,  80  Pac.  1078; 
Booth  T.  Whitby,  6  Hill  (N.  Y.)  446.  The 
!>ame  principle  was  Involved  In  the  case  of 
Supreme  Lodge  K.  of  H.  v.  Davis,  26  Colo. 
252,  at  page  255,  68  Pac.  595,  pertaining 
to  the  amendment  of  a  pleading,  wherein 
It  is  said:  "  •  •  •  Where  the  party  mak- 
ing sncb  application  is  granted  leave  con- 
ditionally, it  Is  optional  with  him  to  ac- 
cept or  not,  upon  the  terms  Imposed,  and  if 
he  assents  thereto  by  complying  with  such 
conditional  order,  and  avails  himself  of  the 
leave  granted,  there  is  nothing  to  review. 
Having  acquiesced  in  the  Judgment,  he  has 
waived  any  error  which  the  court  may  have 
committed  In  the  imposition  of  a  penalty  as 
a  condition  precedent  to  the  allowance  of  the 
amendment  requested." 

Perceiving  no  prejudicial  error,  the  Judg- 
ment is  affirmed. 

Affirmed. 

IfUSSER  and  GABBERT,  JJ.,  concur. 


EMPIRE  RANCH  &  CATTLE  CO.  v.  WEB- 
STER. 

(Supreme  Court  of  Colorado.    Feb.  5,  1912.) 

1.  Plkadino  ((  403*)  — Objections  to  Com- 
PLAi:rr— Absence  of  Alusoation— Curb  by 
Ahsweb. 

In  a  suit  to  quiet  title,  an  objection  that 
the  complaint  did  not  allege  that  the  title 
<-laimed  by  defendant  was  an  adverse  one  was 
waived  where  no  demurrer  wag  Interposed  and 
an  answer  was  filed  which  set  up  a  title  which 
was  in  fact  adverse. 

(Ed.   Note. — For  other  cases,   see  Pleading, 
One  Dig.  IS  1344,  1345;   Dec.  Dig.  i  403.*] 


2.  Taxation   ((    800*)  — Void-  Tax  Dbeb  — 
Quieting  Title— Necebsitt  of  Tender. 
In  a  suit  to  quiet  title  against  a  void  tax 
deed,    plaintiff  was   not  bound   to   tender   the 
taxes  and  penalties. 

TEd.  Note.— Ii'or  other  cases,   see  Taxation, 
Cent.  Dig.  f  1686 :   Dec.  Dig.  {  800.»] 
8.  Process  (S  96*)— Judgment  (§  17*)— Pub- 
lication—Affidavit  FOR  Service. 

An  affidavit  for  service  by  publication 
failing  to  malce  a  statement  of  nonresidenc* 
and  silent  on  the  question  of  defendant's  de- 
parture from  the  state  without  intention  of  re- 
turning, or  of  his  concealment  to  avoid  serv- 
ice of  process  and  with  reference  to  his  post- 
ofBce  address,  was  insufficient  to  confer  ju- 
risdiction; and  a  judgment  rendered  thereon 
is  a  nulliQr. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent.  Dig.  §1  108-120:  Dec.  Dig.  |  96;*  Judg- 
ment, Cent.  Dig.  SI  25-33;    Dec.  Dig.  <  17.*] 

4.  Taxation  (S  809*)— Quieting  Title— Un- 
BECOBDED  Tax  Deed. 

Where,  in  a  suit  to  quiet  title,  the  ques- 
tion of  the  recording  of  a  tax  deed,  under 
which  defendant  claimed,  was  directly  put  in 
issue,  and  there  was  no  proof  offered  thereon, 
defendant  was  not  entitled  to  recover  by  vir- 
tue of  its  tax  title, 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  1600-1604;  Dec.  Dig.  S  809.*] 

5.  QaiETiNQ   Title    (|   43*)— Pleading— Is- 
sues. 

In  a  suit  to  quiet  title,  complainant  alleg- 
ed that  he  was  the  owner  in  fee  and  in  pos- 
session. The  answer  for  the  first  defense  ad- 
mitted that  defendant  claimed  title  and  denied 
all  other  allegations  of  the  complaint,  and  for 
a  second  defense  set  up  a  tax  title  based  on 
a  sale  for  taxes  of  1895,  and  the  obtaining  of 
a  treasurer's  deed  which  was  recorded  Febru- 
ary 21,  1901.  Held  that,  as  defendant  can  only 
put  plaintiff  to  proof  of  his  title  by  a  plea  of 
adverse  interest,  the  second  defense  only  was 
sufficient. 

[Ed.  Note. — For  other  cases,  see  Quieting 
Oltle,  Dec.  Dig.  S  43.*] 

6.  Quieting  Title  (S  44*)— Prima  Facie  Ti- 
tle—BXidence. 

In  a  suit  to  quiet  title  to  vacant  and  nn- 
occupied  land,  plaintiff  offered  a  trust  deed 
from  A.  to  a  trustee  and  a  deed  by  a  substitut- 
ed trustee  to  plaintiff.  There  was  no  proof 
of  title  from  the  government  or  proof  of  title 
in  A.  from  any  source  or  of  possession  by  him 
when  the  trust  deed  was  executed.  Held  in- 
sufficient to  establish  prima  facie  title  in  plain- 
tiff. 

[Ed.  Note. — For  other  cases,  see  Quieting 
litle.  Cent.  Dig.  ||  89-^2;   Dec.  Dig.  |  44.*] 

Appeal  from  District  Court,  Washington 
County;   H.  P.  Burke,  Jndge. 

Action  by  B.  M.  Webster  against  the  Em- 
pire Ranch  &  Cattle  Company  to  quiet  title. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Reversed  and  remanded. 

R.  H.  Oilmore  and  J.  C.  Gunter,  for  appel- 
lant. Allen  &  Webster  and  John  F.  Mail, 
for  appellee. 

BAILEY,  J.  This  is  an  action  to  quiet  ti- 
tle under  section  255  of  the  Code  of  1887. 
The  complaint  alleges  that  plaintiff,  appellee. 
Is  the  owner  and  In  possession  of  the  land  In 
controversy;  that  defendant,  apijellant,  with- 
out right  against  plaintiff,  claims  some  title 
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and  Interest  therein,  and  thus  casts  a  cloud 
upon  his  title.  The  answer,  for  a  first  de- 
fense, admits  that  the  defendant  claims  an 
Interest  In  and  title  to  the  land,  and  denies 
all  other  allegations  of  the  complaint  For 
a  second  defense,  the  defendant  sets  up  a 
tax  title  based  on  sale  of  1896,  for  taxes  of 
1895,  and  an  assignment  of  the  tax  sale  cer- 
tificate to  it,  upon  which  treasurer's  deed  is- 
sued February  20,  1901,  which  was  recorded 
on  the  following  day.  For  a  third  defense, 
there  is  a  plea  of  the  five-year  statute  of 
limitations.  The  fourth  defense  sets  out  a 
decree  in  favor  of  the  defendant,  quieting  ti- 
tle to  the  land  in  question,  under  date  July 
2,  1902,  in  the  county  court  of  Washington 
county,  which  decree  was  filed  for  record  in 
the  recorder's  oflSce  of  that  county  on  July 
7,  1902.  For  a  fifth  defense,  there  is  a  plea 
of  laches  on  the  part  of  the  plaintiff  In  in- 
stituting the  suit  and  a  failure  on  his  part, 
before  the  commencement  of  the  suit,  to  pay, 
tender,  or  offer  to  pa.y,  the  taxes  paid  out, 
with  Interest  and  penalties. 

The  replication  denies  all  new  matter  In 
the  answer,  except  as  expressly  admitted; 
admits  the  land  was  subject  to  taxation  as 
alleged,  and  that  it  was  on  October  10,  1896, 
sold  by  the  treasurer  of  the  county  for  tax- 
es, and  that  a  tax  sale  certificate  issued  ac- 
cordingly ;  alleges  that  October  19,  1896,  was 
the  first  day  of  the  sale,  and  the  treasurer 
unlawfully  declared  said  land  sold  to  the 
county  when  the  land  could  not  legally  be 
struck  off  to  it  on  the  first  day  of  sale;  ad- 
mits the  assignment  of  the  certificate  and 
execution  of  treasurer's  tax  deed  more  than 
three  years  after  the  sale,  but  alleges  that 
the  treasurer  fraudulently  Issued  the  tax 
deed  on  February  20,  1901,  to  the  defendant ; 
that  It  was  void  on  its  face,  because  the  cer- 
tificate of  sale  was  assigned  by  the  county 
clerk  more  than  three  years  after  the  tax 
sale;  that  the  deed  falsely  recites  that  the 
land  was  sold  October  26,  1896,  when,  as  the 
treasurer  well  knew,  the  sale  was  In  fact 
made  on  October  19,  1806,  as  averred  In  the 
answer;  that  the  date  October  26,  1896,  was 
Inserted  In  the  deed  by  collusion  between  the 
treasurer  and  defendant,  in  order  to  make 
the  deed  appear  fair  on  its  face;  and  that  be- 
cause of  such  fraud,  and  because  the  land 
w^as  struck  off  to  the  county  on  the  first  day 
of  the  tax  sale,  the  deed  is  void.  As  to  the 
decree  relied  on  by  defendant.  It  is  averred 
in  the  replication  that  the  same  was  entered 
without  jurisdiction ;  that  no  sufficient  affi- 
davit for  publication  of  summons  was  filed 
by  plaintiff;  that  the  summons  was  not  pub- 
lished as  required  by  law ;  that  no  Jurisdic- 
tion was  acquired  for  service  of  summons  by 
publication;  that  the  decree  was  void  for 
want  of  Jurisdiction  of  the  parties,  and  also 
because  neither  the  plaintiff,  nor  any  person 
having  a  beneficial  interest  in  the  land, 
through  the  source  from  w^hlch  plaintiff's  ti- 
tle is  derived,  was  made  a  party  to  the  pro- 


ceedings, and  that  the  decree  is,  ttieretote, 
no  bar  to  this  suit  of  plaintiff. 

[1]  The  first  objection  is  that  as  the  com- 
plaint does  not  allege  that  the  claimed  title 
of  defendant  is  an  adverse  one,  it  la  insuf- 
ficient to  state  a  cause  of  action.  No  de- 
murrer was  Interposed,  but  an  answer  was 
filed,  setting  up  in  fact  an  adverse  title,  and 
trial  had.  This  was  a  waiver  of  that  objec- 
tion. Empire  R.  &  C.  Co.  v.  Bender,  ^  Colo. 
523.  113  Pac.  404,  upon  facts  almost  precise- 
ly like  those  in  the  case  at  bar,  upon  full 
consideration  of  this  point,  was  ruled  against 
a  contention  like  the  one  now  urged. 

[2]  The  necessity  that  plaintiff  make  ten- 
der in  an  action  like  this  of  the  taxes  and 
penalties  to  entitle  him  to  maintain  a  suit 
to  quiet  title,  which  is  the  second  point 
urged,  has  been  determined  in  the  negative 
in  the  case  of  ESuipire  K.  &  C.  Co.  v.  Lanulng, 
49  Colo.  458,  lia  Pac.  491. 

[3]  In  Empire  R.  &  C.  Co.  v.  Coldren,  117 
Pac.  1005,  a  decree  quieting  title  upon  serv- 
ice of  summons  had  in  manner  and  form  as 
in  this  case,  and  upon  an  affidavit  for  such 
service  substantially  the  same  as  the  one 
now  shown  in  the  evidence,  was  held  a  null- 
ity, and  the  rule  laid  down  In  that  case  is  ap- 
plicable and  binding  here.  It  follows,  there- 
fore, that  the  defendant  acquired  no  title  to 
the  land  in  controversy  under  the  county 
court  decree  relied  upon  and  pleaded. 

[4]  The  defendant  did  not  put  his  tax  deed 
In  evidence.  There  was  no  admission  that 
the  tax  deed  was  recorded,  but  on  the  con- 
trary, that  matter  was  directly  put  In  issuer 
and  as  no  proof  was  offered  to  that  point, 
there  Is  no  tax  title  before  us  for  considera- 
tion, because  an  unrecorded  tax  deed  con- 
veys none. 

In  Morris  &  Thombs  v.  St  Louis  National 
Bank,  17  Colo.  231,  29  Pac.  802,  it  is  said : 

"In  the  first  place  the  tax  certificate  does 
not  convey  title;  nor  can  a  tax  deed  be  law- 
fully executed  and  delivered  until  three 
years  after  the  land  has  been  bid  off  by  the 
purchaser;  nor  does  the  deed,  when  signed, 
attested,  acknowledged  and  delivered  convey 
title;  it  is  only  when  the  deed  is  executed 
and  recorded  as  provided  by  the  statute,  that 
it  vests  in  the  purchaser,  prima  facie,  the 
title  of  the  owner.  Mills'  Ann.  Stats.  {< 
3900-3904." 

The  defendant  having  shown  no  title  what- 
ever to  the  land,  it  Is,  therefore,  upon  the 
present  record,  entitled  to  no  relief. 

[i]  The  complaint  alleges  that  plaintUT  is 
the  owner  in  fee  and  in  possession  of  the 
land  in  controversy.  The  first  defense,  which 
is  separately  stated,  consists  of  denials  and 
admissions.  The  second  defense,  also  sep- 
arately stated,  sets  up  an  adverse  title  in  de- 
fendant but  contains  no  denials.  It  is  con- 
tended that  neither  of  these  defenses  put 
plaintiff  to  proof  of  title  and  possession. 
This  claim  Is  true  as  to  the  first  defense, 
which  consists  merely  of  denials  and  aduiia- 
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■Ions.  Litch  T.  Bryant,  40  Colo.  160, 103  Pac. 
289.  It  l8,  however,  not  true  as  to  the  sec- 
ond defense.  That  plea,  though  simply  as- 
serting an  adverse  estate  In  defendant,  still 
puts  plaintiff  to  proof  of  title  and  possession. 
This  has  been  repeatedly  held  in  this  juris- 
diction. The  leading  case  on  the  subject  Is 
Wall  V.  Magnes.  17  Colo.  476,  479,  30  Pac.  56, 
57.    In  that  case.  It  was  said: 

"When  defendant  has  shown  by  his  answer 
that  he  asserts  such  an  adverse  Interest,  le- 
gal or  equitable,  as,  if  sustained  by  proof, 
luight  entitle  him  to  relief  in  connection  with 
the  property,  then  and  not  till  then  is  he  in 
position  under  the  statute  to  try  the  issue  of 
plaintiff's  possession  and  ownership." 

This  is  only  to  say  that  when  the  defend- 
ant by  his  answer  does  aver  such  an  adverse 
interest  or  estate,  it  Is  sufficient  to  put  plain- 
tiff to  proof  of  possession  and  ownership. 
In  that  opinion  it  Is  also  said  that  the  stat- 
ute,  in   effect,   tells   the  defendant: 

"You  shall  not  put  plaintiff  upon  proof  of 
his  possession  and  title  unless  yon  assert  by 
plea  an  adverse  Interest  in  the  premises. 
You  have  the  alternative  of  either  asserting 
a  claim  and  pleading  its  nature,  or  of  dis- 
claiming or  filing  no  answer." 

Conversely,  if  the  defendant  does  assert  by 
plea  an  adverse  interest  In  the  premises, 
then  plaintiff  is  put  to  proof  of  possession 
and  title.  No  additional  statement  or  sug- 
gestion can  make  the  rule  clearer.  It  is  not 
only  clear,  but  logical  as  well,  and  makes 
effective  the  plain  purpose  of  the  statute. 
The  aiBrmatlve  defense  of  title  set  up  by 
way  of  answer,  if  true,  completely  negatives 
the  material  and  essential  allegations  of  the 
complaint  of  title  and  possession  in  plaintiff, 
and  an  answer  which  has  this  effect  is  not 
and  cannot  be  insufficient. 

In  Weston  v.  Estey,  22  Colo,  at  page  341, 
45  Pac.  at  page  369,  it  is  said: 

"In  an  action  to  remove  a  cloud  upon  a 
title,  it  Is  only  necessary  for  the  plaintiff  to 
aver  his  possession  and  title,  legal  or  equita- 
ble, coupled  with  a  statement  that  the  de- 
fendant dalms  an  estate  therein  adverse  to 
him.  •  •  •  To  constitute  a  defense  to  the 
action,  the  defendant  must  set  up  some  ad- 
verse claim  to  or  interest  in  the  property 
and  the  nature  of  such  claim." 

IIow  is  It  possible  to  more  clearly  state 
the  fact  that  a  defense  to  an  action  to  re- 
move a  cloud  npon  a  title  is  set  up  when 
the  defendant  asserts  an  adverse  claim  to  or 
interest  in  the  property  and  sets  forth  the 
nature  of  such  claim?  If  this  constitutes  a 
defense,  then  an  issue  Is  tendered  and  plain- 
tiff is  put  upon  proof  of  bis  title  and  posses- 
sion, material  matters  to  be  pleaded  and 
proven  In  order  to  make  out  a  case. 

In  McCroskey  v.  Mills,  32  Colo.  271,  75 
Pac.  910,  it  Is  said  in  the  syllabus: 

"In  an  action  to  quiet  title,  where  an  af- 
firmative defense  and  cross-complaint  In  de- 
fendant's answer  set  up  title  in  defendant 


and  constituted  a  complete  defense  to  plam- 
tiff'a  claim,  a  motion  tor  judgment  for  plain- 
tiff was  properly  deniedr  notwithstanding 
the  denials  in  the  answer  of  the  averments 
of  the  complaint  were  insufficient." 

In  Empire  R.  &  C.  Co.  v.  Bender,  49  Colo. 
522  at  page  525,  113  Pac.  494  at  page  496,  It 
Is  said; 

"It  is  only  when  a  defendant  has  shown 
by  his  answer  that  be  baa  an  interest  in  the 
property  adverse  to  plaintiff,  such  as  will 
entitle  him,  on  proper  proof,  to  some  relief 
in  connection  therewith,  that  be  is  in  posi- 
tion to  put  plaintiff  to  proof  of  his  possession 
and  ownership  under  the  statute." 

There  are  other  cases  that  might  be  cited 
to  the  same  proposition.  We  think  the  ques- 
tion is  no  longer  open.  But  plaintiff  says 
that  the  decision  in  lAmbert  v.  Shumway, 
36  Colo.  850,  85  Pac.  89,  declares  a  different 
rule.  To  this  we  cannot  assent.  On  the 
contrary,  a  careful  analysis  of  the  opinion 
In  that  case  shows  that  it  supports  the  doc- 
trine here  announced.  It  gives  full  and'  un- 
qualified assent  to  the  decision  in  Wall  v. 
Magnes,  supra,  a6  the  following  quotation 
discloses: 

"The  first  alleged  defense  consists  merely 
of  denials  and  admissions.  This  defense 
standing  alone  is  not  sufficient  to  pnt  in  Issue 
the  possession  of  plaintiff,  because,  as  was 
said  in  the  case  of  Wall  v.  Magnes,  supra, 
before  defendant  can  put  plaintiff  upon  proof 
touching  his  possession  and  title,  be  most 
plead  an  adverse  Interest  In  himself.  .•■♦;• 
The  first  defense  neither  alleges  title  aor  pels- 
session  In  the  defendant."  ■'• '     ~ 

Of  the  second  defense,  which  t)leA^  ttfle 
in  defendant  by  virtue  of  a'  taT  deed,  the 
court  had  this  to  say: 

"The  second  defense  of  defendant  falls  be- 
cause the  affidavit  contaiulug  the  proof  of 
publication  of  the  notice  of  tax  sale  shows 
that  the  paper  containing'  the  'notice  'was 
delivered  by  carrier  or  transmitted  by  mail 
to  each  of  the  subscribers  in  the  county  of 
Arapahoe,  in  the  state  of  Colorado.'  The 
statute  requires  that  this  affidavit  shAIl 
show  that  copies  of  each  number  of  the  pa- 
per were  'delivered  by  Carrier  or  transmitted 
by  mall  to  each  of  the  subscribers.'  It  is  ap- 
parent that  the  delivery  of  the  papers  to 
each  of  the  subscribers  in  a  single  county 
does  not  conform  to  the  requiremeilts  of  the 
statute."" 

It  is  to  be  observed  that  the  court  here 
declares  that  the  second  defense  falls  be- 
cause proof  was  lacking,  not  betouse  the 
plea  was  Insuftlclent.  The  court  does  not 
say  that  this  defense  did  not  put  plaintiff 
to  proof,  but  declares  that  it  fails,  because 
when  defendant  undertook  to  support  it  by 
evidence  he  did  not  do  so. 

Mitchell  V.  Knott,  reported  in  43  Colo, 
at  page  135,  95  Pac.  .^.^S,  also  relied  upon  by 
plaintiff  to  uphold  his  contention,  is  based 
upon  a  miscot^ception  of  what  was  la 'fact 


Digitized  by 


Google 


174 


321  PACiriO  REPORTER 


(Colo. 


held  In  the  case  of  Lambert  t.  SbnmWay, 
supra.  In  the  opinion  In  the  Mitchell  t. 
Knott  Case  It  Is  said: 

"In  the  case  of  Lambert  t.  Shnm\vtey,  36 
Ck>lo.  35b  [85  Pac.  88],  it  was  determined 
that  a  defense  consisting  solely  of  admis- 
sions and  denials  was  Insufficient  for  any 
purpose  in  an  action  to  quiet  title,  and  that 
a  defense  consisting  solely  of  averments 
showing  defendant's  title  did  not  put  the 
plaintitC  upon  proof  of  his  title  and  posses- 
sion." 

We  are  persuaded,  as  already  Indicated, 
that  the  case  of  Lambert  t.  Shumway  does 
not  so  hold,  and  the  decision  In  Mitchell  t. 
Knott,  erroneously  tiased  upon  a  mlsappre- 
hraslon  of  what  was  decided  In  the  former 
case,  is  itself  unsupported.  It  further  ap- 
pears from  the  opinion  In  Mltdiell  ▼.  Knott, 
that  the  plea  there  was  said  to  fall  also 
because  It  was  not  supported  by  the  evi- 
dence^ for  Immediately  following  the  above 
quotation  therefrom,  this  is  stated: 

'TThe  affidavit  of  publication  of  the  notice 
of  tax  sale  in  this  case  has  the  same  defect 
as  the  affidavit  in  the  case  of  Lambert  v. 
Shumway,  namely:  that  affiant  asserts  that 
the  paper  containing  the  notice  'was  deliv- 
ered by  carrier  or  transmitted  by  mall  to 
each  of  the  subscribers  in  the  county  of  Ara- 
pahoe,  in  the  state  of  Colorado.'  The  stat- 
ute provides  that  the  affidavit  shall  show 
that  copies  of  each  number  of  the  paper 
containing  the  notice  were  'delivered  by  car- 
rier or  transmitted  by  mall  to  each  of  the 
Bubscrtbers',  and  it  was  there  held  that  the 
affidavit  was  Insufficient  and  the  sale  based 
thereon  invalid." 

It  is  therefore  clear  that  in  each  of  these 
cases  the  plea  of  adverse  title  is  really  held 
to  fall  because  unsupported  by  proof,  rather 
than  because  It  does  not  state  a  good  de- 
fense, or  put  plaintiff  to  proof.  In  any 
event.  In  view  of  the  long  line  of  decisions 
in  this  state,  in  complete  harmony  with  the 
purpose  of  the  statute,  holding  that  the  plea 
of  adverse  interest  in  and  of  Itself  alone  Is 
a  good  defense,  and  puts  plaintiff  to  proof 
of  title  and  possession,  we  are  not  disposed 
now  to  assent  to  or  approve  another  and 
different  rule. 

[S]  Has  plaintllf  proven  title  and  posses- 
sion? It  is  conceded  that  the  land,  long 
prior  to  and  at  the  commencement  of  the 
suit,  was,  ever  since  has  been  and  yet  Is, 
vacant  and  unoccupied.  So  that  plaintiff's 
possession.  If  any,  is  constructive  only.  To 
establish  constructive  possession  some  title 
must  be  shown,  at  least  prima  facie  title. 
To  prove  such  a  case  a  trust  deed  dated 
Hay  9,  1888,  from  one  Adams  to  Henry  J. 
Aldrlch,  trustee,  for  the  use  of  the  Colorado 
Securities  Company,  conveying  the  land  in 
dispute,  was  put  In  evidence;  then  a  trus- 
tee's deed  dated  May  29,  1007,  conveying 
these  lands  to  plaintiff,  executed  by  T.   B. 


Evans,  substituted  trustee,  upo>  a  purport- 
ed foreclosure  of  that  trust  deed.  There 
is  no  proof  of  title  from  the  government,  and 
no  proof  of  title  in  Adams  from  any  source, 
or  of  possession  by  him  at  the  time  the  trust 
deed  was  executed,  though  there  was  a  fee- 
ble, but  futile,  attempt  to  show  the  latter. 
Plaintiff's  title  falls  absolutely,  and  there- 
fore there  is  no  constructive  possession. 
Prima  fade  title  has  not  been  made  out,  even 
within  the  meager  requirements  of  Mitchell 
V.  Titus,  83  Colo.  386,  80  Pac.  1042,  and  the 
court  Is  not  disposed  to  further  relax  the  al- 
ready liberal  rule  there  announced.  At  most 
there  is  proof  of  prima  facie  claim  of  title 
merely.  Had  the  evidence  shown  that 
Adams  was  in  actual  possession  of  the  land 
when  he  executed  the  deed  of  trust,  then 
a  different  case  would  be  presented,  and  such 
fact  might  bring  plaintiff  within  the  rule 
laid  down  in  Mitchell  v.  Titus,  supra,  and 
other  decisions  of  this  court,  provided  a  legal 
foreclosure  of  that  instrument  had  been  ef- 
fected. Since  plaintifTs  title  falls  for  want 
of  proof,  the  Judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial  according 
to  law. 
Reversed  and  remanded. 

MUSSER  and  WHITE],  JJ.,  concur. 


<S2  Colo.  288) 

IRONSTONE   DITCH  CO.  t.  EQUITABLE 

SECURITIES  CO. 
(Snpreme  Court  of  Colorado.    Dec.  4,  1911.) 

1.  COBPOKATIONS    (g    149*)— STOOX— TSANSRB 

—  Vaudiit    Against    Bona   Fids    Pna- 

CHASES. 

To  perfect  a  transfer  of  stock  of  a  ditch 
company  as  against  innocent  third  parties,  the 
certificate  must  be  assigned,  and  it  mnst  be 
delivered  to  the  corporation  and  the  record  re- 
quired by  statute  made  on  the  corporate  boolu, 
and  a  pencil  memorandum  by  the  secretary  of 
the  corporation,  upon  preseatatiOB  by  the  as- 
signee of  a  written  BMignment,  without  pre- 
sentation or  surrender  of  the  certificate  of 
stock,  is  not  sufficient 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Gent.  Dig.  |(  639-U6;   Dee.  Dig.  f  U9.*] 

2.  Corporations  (i  149*) —Stock— Traksfeb 
—Bona  Fidb  Pubcuasers. 

A  transferee  of  stock  of  a  ditch  company 
in  good  faith,  for  value,  takes  it  free  from 
latent  equities  in  favor  of  third  parties;  and 
the  court  could  not  compel  the  company  to 
iasne  to  a  prior  assignee  a  new  certificate, 
where  tlie  original  certificate  remained  in  the 
hands  of  a  subsequent  bona  fide  purchaser  for 
value. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  U  539-646;  Dec  Dig.  i 
149.*] 

Error  to  District  Court,  Montrose  Coun- 
ty;  Sprlgg  Shackleford,  Judge. 

Action  by  the  Equitable  Securities  Com- 
pany against  the  Ironstone  Ditch  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Reversed  and  remanded. 


•ror  «tbtr  «■••■  MS  muh*  toylo  and  Motion  NUHBBR  la  Deo.  Dig.  *  Am.  Dig.  K»j  N«.  loriM  *  Bop'r  iaOazoa 
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8.  8.  Sherman  and  Kiqg  &  Stewart,  for 
plaintiff  in  error.  Bell,  Gatlin  &  Blake,  for 
defendant  in  error. 

GARRIGUES,  J.  1.  November  13,  1890, 
Anson  B.  Johnson  owned  160  acres  of  land 
In  Delta  county,  and  6  shares  of  stock  in 
the  defendant  company,  In  which  the  water 
was  divided  pro  rata  on  the  stock.  All  the 
capital  stock  was  issued,  and  all  the  water 
appropriated  by  the  ditch  was  in  use  by  the 
stockholders.  On  this  day  Johnson  borrowed 
ou  his  five-year  note  $2,400  of  the  Montrose 
Investment  Company,  secured  by  a  deed  of 
trust  ou  the  land.  As  additional  security 
Johnson  assigned  the  stock,  on  a  separate 
stieet.  substantially  as  follows :  "I,  being  in- 
debted to  the  Montrose  Investment  Company 
in  the  sum  of  $2,400.00,  secured  by  a  deed 
of  trust,  for  further  security  of  said  indebt- 
edness, assign,  and  transfer  as  collateral  se- 
curity to  Itonney  trustee,  all  my  right,  title 
and  interest  in  and  to  six  shares  of  the  capi- 
tal stock  of  the  Ironstone  Ditch  Company, 
and  hereby  direct  the  secretary  of  the  com- 
pany to  make  tlie  necessary  transfers  on  the 
books  of  the  company.  Until  default  is  de- 
clared, the  rights  and  privileges  belonging  to 
a  stockholder,  shall  belong  to  me."  This  as- 
signment was  not  combined  with  the  stock 
certificate,  but  was  on  a  blank  form  used  by 
the  investment  company.  Below  the  assign- 
ment was  a  blank  certificate  for  the  secretary 
to  sign.  The  trustee,  Bonney,  took  this  sheet 
to  the  secretary  November  19,  1890,  and  had 
him  sign  the  certificate,  as  follows:  "I,  J.  C. 
Brown,  of  Delta  county,  Colorado,  secretary 
of  the  Ironstone  Ditch  Company,  hereby  cer- 
tify that  as  directed  in  the  preceding  as- 
signment, I  have  this  day  made  the  neces- 
sary transfer  of  said  shares  of  stock  to  the 
said  the  Montrose  Investment  Company,  on 
the  books  of  the  company.  In  witness  where- 
of I  t>ave  hereunto  set  my  hand  and  a£9xed 
the  seal  of  the  company  this  19th  day  of  No- 
vember, 1890.  J.  C.  Brown,  Secretary. 
[SeaL]"  Nothing  was  done  to  or  with  the 
stock  certificate.  There  is  no  evidence  that 
Bonney,  the  trustee,  who  attended  to  the 
business  of  making  the  loan,  or  the  loan  com- 
pany, ever  saw  the  stock.  Johnson  kept  it, 
and  there  was  no  change  In  the  possession  of 
or  assignment  on  the  stock  certificate.  The 
paper  signed  by  Johnson  was  taken  to  the 
secretary  by  the  trustee  for  the  purpose  of 
having  him  sign  the  certificate.  Nothing 
was  done,  and  no  effort  was  made  to  have 
the  stock  actually  transferred.  The  certifi- 
cate of  stock  was  not  presented  to  the  sec- 
retary with  a  request  to  cancel  it  and  issue  a 
new  certificate.  The  sheet  contahilng  the 
assignment  was  not  left  with  the  secretary. 
He  at  the  time  made  some  lead  pencil  mem- 
orandum of  the  transaction  on  the  stock 
book  of  the  company  which  was  afterward 
erased,  and  neither  McCoy  nor  Ilalley  knew 
of  this  memorandum.  The  following  Is  the 
form  of  the  stock  certificate:  "This  certifies 


tliat  A.  B.  Johnson  ia  entitled  to  six  stiaree 
in  the  capital  stock  of  the  Ironstone  Ditch 
Co.  Transferable  only  on  the  books  of  the 
company  (personally)  or  by  attorney  on  sur- 
render of  this  certificate."  Combined  with 
the  certificate  on  the  back  is  the  usual  blank 
form  of  assignment.  July  21,  1894,  Johnson 
sold,  assigned,  and  delivered  the  stock  to 
McCoy,  an  Innocent  purchaser  for  value. 
September  19,  1894,  McCoy  surrendered  the 
stock  to  the  secretary,  asked  to  have  it  can- 
celed, a  new  certificate  issued  to  him,  and 
the  transfer  recorded  on  the  books  of  the 
company,  which  was  done.  The  record  fails 
to  sliow  what  the  pencil  memorandum  made 
by  the  secretary  was,  or  when  it  was  erased. 
There  is  evidence  tending  to  show  it  was 
probably  erased  by  the  secretary  about  the 
time  he  made  the  transfer  of  stock  to  Mc- 
Coy in  1894,  but  nothing  definite.  December 
27,  1898,  McCoy  sold,  assigned,  and  delivered 
the  stock  to  Halley,  an  innocent  purchaser 
for  value,  and  he  presented  the  certificate  to 
the  secretary  and  had  It  canceled  and  reis- 
sued to  him,  and  the  proper  record  of  the 
transfer  made  on  the  books  of  the  company. 
Halley  now  has  the  stock  and  the  use  of  the 
water. 

The  Johnson  note  was  assigned  to  plain- 
tiff January  19,  1898.  It  caused  said  deed' 
of  trust  to  be  foreclosed,  and  the  land  sold 
March  27,  1899,  leaving  a  deficiency  on  the' 
note  of  $922.25.  July  10,  1899,  plaintiff  be- 
gan this  suit  to  foreclose  a  lien  on  the  stock, 
to  pay  the  deficiency,  and  to  recover  $3,000 
damages  against  the  ditch  company.  John- 
son was  served  by  publication.  Plaintiff 
prayed  a  deficiency  Judgment  against  John- 
son ;  that  his  assignment  of  the  stock  for 
security  of  the  note  be  confirmed;  for  the 
sale  of  the  stock,  the  proceeds  to  be  applied 
in  payment  of  the  balance;  that  all  persons 
be  barred  and  foreclosed  of  all  right  or  equi- 
ty and  equity  of  redemption  In  and  to  the 
stock;  that  the  ditch  company  be  compelled 
to  issue  a  new  certificate  for  the  six  shares 
of  stock  to  the  purchaser  at  the  foreclosure 
sale;  and  for  damages  in  the  sum  of  $3,000. 
The  ditch  company  specially  denied  the  ma- 
terial allegations  of  the  complaint,  and  then 
moved  for  judgment  on  the  pleadings.  The 
remarkable  motion  was  sustained.  The  case 
was  brought  here  for  review,  reversed,  and 
remanded.  Equitable  Securities  Co.  v.  John- 
son, 36  Colo.  377,  85  Pac.  840.  After  answer 
and  replication  were  filed,  it  was  tried  Oc- 
tober 30,  1907.  The  court  found  that  John- 
son's assignment  of  the  six  shares  of  stock 
as  collateral  security  for  the  payment  of  the 
note  should  be  confirmed;  that  the  attempted 
cancellation  of  the  entry  of  transfer  of  the 
same  from  Johnson  to  the  trustee  (the  pencil 
memorandum)  be  set  aside;  that  the  trans- 
fer is  and  has  been  In  full  force  and  effect 
since  November  19, 1890;  that  the  ditch  com- 
pany Immediately  issue  to  Redding,  succes- 
sor in  trust,  for  the  use  of  plaintiff,  a  regu- 
lar certificate  foe  the  aix  shares  of  stock; 
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that  be  sen  the  same  at  public  sale  to  pay 
the  balance  of  the  Indebtedness;  that  the  ditch 
company  Issue  and  deliver  to  the  purchaser 
at  the  sale  of  said  stock  Its  regular  certificate 
for  the  six  shares  upon  the  surrender  of  the 
certificate  directed  to  be  Issued  to  Redding; 
that  there  is  a  balance  due  from  Johnson  to 
the  plaintiff  in  the  sum  of  |3,783.14.  The 
ditch  company  brings  the  case  here  on  error. 

The  statute  In  force  in  1890,  when  the 
transaction  occurred,  made  it  the  duty  of  di- 
rectors of  a  corporation  to  cause  a  book  to  be 
kept  by  the  secretary  containing  the  names 
of  all  persons  alphabetically  arranged,  who 
are,  or  shall  within  one  year  have  been, 
stockholders,  and  showing  their  place  of  res- 
idence, the  number  of  shares  held  by  them, 
respectively,  and  the  time  when  they  be- 
came the  owners  of  such  shares,  and  the  time 
when  they  ceased  to  be  stockholders  and  the 
amount  of  stock  actually  paid  In  and  the 
proportion  paid  In  cash;  and  further  pro- 
viding :  "No  transfer  of  stock  shall  be  valid 
for  any  purpose  whatever  •  •  •  unless 
it  shall  have  been  entered  therein,  as  requir- 
ed by  this  section,  within  sixty  days  from 
the  date  of  such  transfer,  by  an  entry  show- 
ing to  and  from  whom  transferred ;  or,  in 
cote  of  the  pledge  of  any  such  stock  a  memr- 
orandum  he  made  upon  the  books  of  said 
company,  shotcinp  to  whom  and  for  icA-at 
amount  the  stock  has  ieen  pledged."  The 
portion  Italicized  was  added  by  the  Legisla- 
ture In  1903. 

[1]  2.  Plaintiff  company  Is  the  assignee 
and  stands  In  tbe  place  of  the  Montrose  In- 
vestment Company.  The  latter  originally 
made  tbe  loan,  and  permitted  tbe  stock  cer- 
tificate to  remain  in  tbe  hands  of  Johnson 
unindorsed,  with  as  full  right,  so  far  as  an 
inspection  of  the  certificate  would  show,  to 
sell  it,  as  though  It  had  not  been  pledged  as 
security  for  the  payment  of  the  note.  Un- 
der such  circumstances,  the  stock  cannot  Be 
taken  from  the  possession  of  a  bona  fide 
transferee  for  value  to  enforce  a  lien  against 
It  O'Mara  v.  Newcomb,  38  Colo.  275,  88 
Pac,  167. .  To  perfect  a  transfer  of  corporate 
stock  «s,  against  Innocent  third  parties,  two 
distinct;  steps  are  necessary:  First,  the  cer- 
tificate ,must  be  assigned;  second.  It  must  be 
delivered  ^o  the  corporation,  a  new  certificate 
Issued,  and  the  record  required  by  the  stat- 
ute made  on  the  corporation  books.  The 
pencU  memorandum  made  by  the  secretary, 
under  the  facts  of  this  case,  came  far  short 
of  constituting  a  transfer  of  the  stock  as 
against  Innocent  third  parties. 

[2]  A  transferee  of  a  certlfitate  of  stock, 
in  good  faith,  for  value,  takes  It  free  of  any 
latent  equities  In  favor  of  third  parties.  The 
court  could  not  compel  the  ditch  company 
to  issue  a  new  certificate  for  these  six  shares 
of  stock  while  the  original  certificate  re- 
mained in  the  bands  of  a  bona  fide  purchas- 
er for  value.    This  was  error.     If  tbe  court 


bad  retained  Jurisdiction  over  the  person  of 
Ilalley,  and  be  still  had  possession  of  the 
stock  certificate,  and  the  court  found  from 
the  evidence  he  was  not  a  bona  fide  purchas- 
er for  value,  then  it  could  have  compelled 
him  to  assign  and  surrender  the  stock  for 
cancellation,  ordered  it  canceled,  and  a  new 
certificate  issued  to  the  substituted  trustee. 
3  Clark  &  Marshall,  Private  Corporations,  p. 
1844,  i  607;  p.  1755,  S  572;  p.  1751,  i  571;  Cook 
on  Corporations  (6tb  Ed.)  §§  373,  382;  At- 
kinson V.  Foster,  134  111.  472,  25  N.  E.  528. 
In  the  former  decision  the  court  was  consid- 
ering the  case  made  by  the  complaint, 
which  is  entirely  different  from  the  case 
made  at  the  trial  by  the  evidence.  Tbe  mem- 
orandum made  by  the  secretary  cannot  avail 
against  Halley  In  the  case  now  before  us, 
because  It  Is  undisputed  that  it  bad  been 
erased  before  be  purchased  the  certificate  as- 
signed to  him,  and  received  a  new  certificate. 

There  may  be  enough  stated  In  the  com- 
plaint to  proceed  to  trial  against  the  ditch 
company  on  that  branch  of  Its  action  based  on 
damages  under  the  former  decision  of  this 
court.  But  as  to  the  liability  of  tbe  dltcb 
company  and  the  sufficiency  of  the  complaint 
to  state  a  cause  of  action  based  on  damages 
we  express  no  opinion.  Tbe  case  is  remand- 
ed, and  counsel  will  be  allowed  to  amend  the 
complaint,  if  he  so  desires,  upon  this  branch 
of  the  case  against  the  ditch  company. 

Reversed. 

MUSSER  and  OABBERT,  JJ.,  concur. 


McCOY  ▼.  McCOT. 
(Supreme  Court  of  Oklahoma.    Nov.  18, 1911.) 

(Syllabus  by  the  Court.) 

1.  TSrSTS    (S   92%*)— AOBERMENTS    REI.ATIKO 

TO  Realty— Statute  of  Frauds. 

Where  a  petition  contains  the  averment 
that  plaintiff  and  two  other  parties  entered 
into  a  verbal  agreement,  by  which  It  was 
agreed  and  understood,  by  and  among  tbe  three 
parties,  that  each  would  contribute  one-third 
of  tbe  purchase  price  of  a  tract  of  land,  and 
that  the  deed  to  same  should  be  made  to  the 
three  parties  jointly,  and  that  acting  upon  such 
agreement,  each  party  contributed  his  part  of 
the  purchase  money,  and  that  tbe  deed  when  ex- 
ecuted, instead  of  being  made  to  the  three  par- 
ties  jointly,  was  made  to  the  two  parties  oth- 
er than  plaintiff,  and  that  such  variance  be- 
tween the  deed  and  the  agreement  was  due  to 
the  intrigue  and  fraud  of  one  of  the  joint 
grantees  named  in  the  deed,  held,  such  an 
agreement  is  not  within  the  statutes  of  frauds, 
and  such  petition  does  not  fail  to  state  a  cause 
of  action  by  reason  of  the  alleged  contract  be- 
ing in  parol. 

[Ed.    Note.— For    other    cases,    see    Trusts, 
Cent  Dig.  {  141;  Dec.  Dig.  §  e2%.»] 

2.  Tbusts  (J§  99,  109*)— Resulting  Tbusts— 
Elements— Admissibility  of  Evidence. 

Where  three  parties  enter  into  a  verbal 
agreement  whereby  it  is  agreed  and  understood, 
by  and  among  tUem,  merely  that  together  they 
will   purchase   a   certain   tract   of    land,    each 
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paying  one-third  of  the  parchase  price,  and 
that  the  deed  to  such  land  shall  be  made  to 
the  three  parties  jointly,  and  that  each  party 
shall  own  and  hold  an  undivided  one-third  in- 
terest therein,  such  an  agreement  is  not  one 
which  will  constitute  "a  contract  creating  an 
express  trust  for  the  sale  of  real  estate,"  nor 
is  it  such  an  agreement  as  from  its  terms 
would  imply  an  intent  to  create  a  trust.  But 
if,  through  mistake  or  fraud,  after  each  party 
acting  upon  such  agreement  has  paid  his  por- 
tion of  the  purchase  price,  the  deed  to  such 
land  be  made  to  two  of  the  parties  jointly,  the 
other  party  to  the  agreement  not  being  men- 
tioned in  the  deed,  then  the  law  presumes  a 
trust  to  result  from  such  fact  in  favor  of  the 
party  whose  name  is  left  out  of  the  deed. 

And  In  a  suit  to  have  a  resulting  trust  de- 
clared in  favor  of  the  party  whose  name  is  left 
out  of  the  deed,  oral  testimony  is  admissible  to 
proTe  the  parol  agreement. 

[Ed.  Note. — For  other  cases,  see  Trusts, 
Cent.  Dig.  |S  150,  159;   Dec.  Dig.  {$  99,  109.*] 

3.  Tbustb  (U  1,  62*)  —  "ExpBESS  Tbust" — 
"Kesulting  Trust"— Er.EMENTS. 

To  constitute  an  express  trust  there  must 
be  some  act  on  the  part  of  the  cestui  que  trust 
expressive  of  intent  to  create  a  trust  and  to 
designate  some  one  as  trustee. 

A  resulting  trust  arises  where,  from  the  con- 
dition of  facts  existing,  regardless  of  any  intent 
on  the  part  of  the  beneficiary,  the  law  pre- 
sumes a  trust. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent.  Dig.  K  1,  88;  Dec.  Dig.  H  1,  62.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  3,  pp.  2611-2613;  vol.  7,  pp.  6188-6192.] 

4.  TRtJSTs  (J  359*)— Administration— JuMS- 
DicnoN  OF  Law  oi  Equity. 

The  subject  of  trusts  and  the  control  and 
regulation  of  trust  estates  are  not  properly 
cognizable  by  courts  of  law,  but  are  exclusively 
within  the  jurisdiction  of  courts  of  equity. 

[E!d.  Note. — For  other  cases,  see  Trusts, 
Cent.  IMg.  ft  654,  565,  566;   Dec.  Dig.  {  359.*] 

5.  JuRT  (I  13*)— Right  to  Tbial  by  Juby— 
LXOAI.  OK  Equitabiji  Pboceedinos. 

In  all  civil  actions  for  the  recovery  of 
money  or  for  the  recovery  of  specific  real  or 
personal  property  every  issue  of  fact  arising 
from  the  pleadings  must  be  tried  by  a  jury, 
unless  a  jury  be  waived  by  both  parties  to  the 
action,  or  a  reference  be  ordered  as  prescribed 
by  statute.  All  other  issues  of  fact  (except 
those  arising  in  actions  for  the  recovery  of 
money  or  specific  real  or  personal  property) 
and  all  issues  of  fact  arising  in  equity  proceed- 
ings may  be  tried  by  the  court  subject  to  its 
power  to  submit  the  issues  to  a  jury  or  order  a 
reference. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Wg.  H  35-83;   Dec.  Dig.  |  13.*] 

(Additional  ByUahu*  tv  Editorial  Btaif.) 

6.  Tbusts  (§  1*)— Nature, 

The  mere  word  "trust,"  in  Its  literal  sig- 
nificance, implies  the  nurturing  and  sheltering 
of  a  sacred  confidence,  and  out  of  this  literal 
meaning  has  grown  a  legal  significance,  which, 
tbongb  broader  in  scope  and  laden  with  more 
material  functions,  has  lost  none  of  its  ele- 
ments of  sanctity. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
C«nc  Dig.  8  1;    Dec.  Dig.  §  l.» 

For  other  definitions,  see  Words  and  Phrases, 
ToL  8,  pp.  7116-7124;   vol.  8.  p.  7822.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Canadian  County ; 
X  J.  Carney,  Judge. 


Action  by  Charles  B.  McCoy  against  Joha 
L.  McCoy  and  others.  Judgment  for  plaintlH,. 
and  defendant  Jotm  L.  McCoy'  brings  error. 
Affirmed. 

This  is  an  action  begun  in  the  district 
court  of  Canadian  county,  March  4,  1907. 
Charles  E.  McCoy  sued  John  L.  McCoy, 
James  N.  Blelgh,  and  Fred  H.  Wright  to 
have  John  I*  McCoy  declared  a  resulting 
trustee,  holding  for  plaintiff  an  undivided 
one-third  interest  in  a  tract  of  land  contain- 
ing 160  acres  situated  In  Canadian  county, 
Okl.  The  petition  alleged  that  the  plaintin: 
and  John  L.  McCoy,  a  brother,  and  James  N. 
Blelgh,  a  neighbor,  had  entered  into  a  verbal 
agreement  whereby  each  was  to  contribute 
one-third  of  the  purchase  money  toward  buy- 
ing a  tract  of  Indian  land,  which  at  the 
time  of  the  yerbal  agreement  was  being  ad- 
vertised for  sale  by  the  Department  of  the 
Interior.  The  facts  are  that  each  party  con- 
tributed a  part  of  the  purchase  money.  That 
the  two  McCoys  and  Bleigh  resided  In  West 
Virginia,  and  that  the  land  in  question  was 
bid  in  by  one  W.  W.  Morrison,  a  friend  and 
neighbor  of  the  three  parties  above  named, 
but  who  then  resided  in  Canadian  county, 
Okl.  Part  of  the  money  was  sent  by  checks 
and  drafts  from  Virginia  and  part  of  It 
paid  In  person  by  Charles  B,  McCoy,  who 
was  in  Oklahoma  on  a  visit,  or  an  Inspect- 
ing tour,  at  the  time  the  land  was  sold. 
Morrison,  the  friend  of  the  two  McCoys  and 
Blelgh,  and  acting  for  them,  bid  in  the  land 
and  paid  the  money  to  the  department  for 
these  parties;  but.  Instead  of  having  the 
deed  or  patent  issued  to  the  three  parties 
Jointly,  It  was  Issued  to  John  L.  McCoy  and 
James  N.  Blelgh  Jointly,  Charles  B.  McCoy 
being  left  out  of  the  deed  or  patent  from  the 
government.  Charles  E.  McCoy,  claiming 
that  he  was  entitled  to  a  one-third  interest 
in  the  land  by  virtue  of  the  agreement  and 
of  his  contributing  one-third  of  the  purchase 
money,  upon  the  failure  and  refusal  of  his 
brother,  John  L.  McCoy,  to  Join  with  Bleigh 
in  the  execution  of  a  conveyance  to  Charles 
E.  McCoy,  of  the  one-third  interest  claimed, 
he,  Charles  E.  McCoy,  brought  this  action 
against  John  L.  McCoy,  who,  at  the  time  of 
the  action,  having  previously  purchased  the 
interest  of  Bleigh,  owned  all  the  tract ;  that 
is,  had  the  record  title  to  the  entire  tract, 
subject  to  a  mortgage  lien  created  by  John 
L.  McCoy  in  favor  of  defendant  Bleigh  and 
assigned  to  the  defendants  James  N.  Bleigh 
and  Fred  H.  Wright,  who  failed  to  appear 
as  parties  to  the  action,  but  defendant  John 
L.  McCoy  appeared  by  attorney,  having  filed 
his  separate  answer  to  the  petition,  and  de- 
manded a  trial  by  Jury.  The  plaintiff  object- 
ed on  the  ground  that  the  issues  to  be  de- 
termined were  of  an  equitable  nature  purely, 
and  were  not  proper  questions  for  a  Jury.  A 
Jury  had  been  called  In  the  case,  but  not  im- 
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paneled  and  sworn  to  try  tbe  caae,  and  had 
been  sent  out  of  the  courtroom  while  the 
court  beard  arguments  on  the  question 
whether  the  defendant  was  entitled  to  a 
Jury  as  a  matter  of  right.  Having  deter- 
mined that  the  action  involved  equitable  is- 
sues, tbe  Jury  was  recalled  and  dismissed 
and  the  case  was  tried  by  the  court  The 
plaintiff,  Charles  E.  McCoy,  and  defendant 
James  N.  Bleigb  and  tbe  party  W.  W.  Morri- 
son, who  bad  bid  In  tbe  land,  were  present 
at  the  trial  and  testified  orally  in  behalf  of 
the  plaintiff.  John  L.  McCoy  was  not  pres- 
ent to  testify  orally,  but  bis  deposition, 
which  had  been  taken  In  West  Virginia,  was 
read  in  evidence  in  bebalf  of  tbe  defendant 
John  L.  McCoy.  The  court  rendered  judg- 
ment in  favor  of  plaintiff  decreeing  that  de- 
fendant John  L.  McCoy  should,  within  tbe 
time  specified  in  tbe  decree,  execute  a  prop- 
er deed  conveyhig  to  Charles  E.  McCoy  an 
undivided  one-third  Interest  in  the  tract  of 
land  In  question,  and  in  tbe  event  of  the 
failure  or  refusal  of  John  L.  McCoy  to  exe- 
cute such  deed  of  conveyance,  then  that  the 
decree  Itself  should  vest  said  Charles  E. 
McCoy  with  an  undivided  one-third  interest 
in  tbe  land.  Motion  for  new  trial  being  over- 
ruled, tbe  defendant  John  L.  McCoy  brings 
tbe  cause  here,  complaining,  first,  the  peti- 
tion does  not  state  facts  suHiclent  to  con- 
stitute a  cause  of  action ;  second,  tbe  court 
erred  in  refusing  the  defendant  a  trial  by 
Jury ;  third,  the  court  erred  in  permitting 
plaintiff  to  introduce  parol  evidence  over 
the  objection  and  exception  of  the  defendant 
to  prove  the  verbal  contract  which  plaintiff 
claimed  to  have  made  between  the  parties; 
fourth,  tbe  Judgment  is  contrary  to  law ; 
fifth,  the  judgment  is  not  supported  by  the 
pleadings  and  tbe  evidence;  sixth,  the  court 
erred  in  overruling  the  motion  of  defendant 
for  a  new  trial. 

W.  M.  Wallace,  for  plaintiff  in  error.  R. 
B.  Forrest,  for  defendant  in  error. 

HARRISON,  C.  (after  stating  the  facts  as 
aljove).  There  are  three  principal  proposi- 
tions involved  herein,  a  determination  of 
which,  in  our  opinion,  properly  disposes  of 
all  the  material  features  in  the  case.  First, 
does  tbe  petition  state  a  cause  of  action? 
Second,  was  defendant  as  a  matter  of  right 
entitled  to  a  Jury?  Third,  was  parol  tes- 
timony admissible  to  prove  the  alleged  ver- 
bal contract? 

[1]  Out  of  the  first  proposition  arises  the 
question  whether  this  Is  an  action  for  the 
specific  performance  of  a  verbal  contract 
creating  an  express  trust  for  tbe  sale  of  real 
estate,  or  whether  from  the  facts  alleged, 
if  true,  a  resulting  trust  w^as  created  by  op- 
eration of  law.  The  material  substance  con- 
tained in  the  petition  Is:  That  on  or  about 
the  12th  day  of  May,  1904,  the  plaintiff. 
Charles  E.  McCoy,  and  the  defendants  John 
li.  McCoy  and  James  K.  Bleigh,  entered  into 


a  verbal  agreement  whereby  It  was  agreed 
and  understood  among  the  three  parties 
that  each  would  contribute  one-third  of  tbe 
purchase  price  necessary  to  pay  for  a  tract 
of  Indian  land  situated  in  Canadian  county. 
Okl.,  which  was  then  being  advertised  for 
sale  by  the  Department  of  the  Interior. 
That,  pursuant  to  the'  contract  so  made 
among  the  three  parties,  each  contributed  a 
portion  of  the  purchase  money,  which  was 
paid  to  one  W.  W.  Morrison,  who,  acting  for 
all  of  said  parties,  was  to  bid  in  said  tract 
of  land  for  all  of  said  parties,  and  to  pay 
the  money  thus  contributed  by  said  parties 
to  the  government  for  said  land.  That  the 
understanding  and  agreement  was,  among 
the  parties  and  between  the  parties  and  W. 
W.  Morrison,  that  the  deed  or  patent  from 
the  government  should  be  made  to  the  three 
parties  Jointly.  That  the  purchase  price  of 
the  land  in  question  was  $1,<^0,  of  which 
amount  the  plaintiff,  Charles  E.  McCoy,  con- 
tributed $500,  the  defendant  James  N.  Bleigh, 
$aiO,  and  the  defendant  John  L.  McCoy. 
1180;  and  that  afterwards  the  plaintiff, 
Charles  E.  McCoy,  contributed  $2.50  to  the 
officers  as  fees  for  preparing  the  Instruments. 
That,  after  the  money  had  been  contributed 
and  the  land  bid  in  by  said  W.  W.  Morri- 
son, instead  of  having  it  conveyed  or  instead 
of  having  the  deed  made  to  the  three  parties 
who  had  contributed  the  purchase  money, 
he  had,  at  the  request  and  direction  of  the 
defendant  John  L.  McCoy,  instructed  the 
department  to  make  conveyance  to  James 
N.  Bleigh  and  John  L.  McCoy.  That  after 
discovering  that  plaintiff  had  been  left  out 
of  the  deed  or  patent  he  requested  the  de- 
fendants Bleigh  and  John  L.  McCoy  to  ex- 
ecute to  him  a  deed  conveying  an  undivided 
one-third  interest  in  the  land,  which  at  the 
time  tbey  promised  to  do,  and  at  divers 
times  promised  to  do,  but  from  time  to  time 
failed  to  do.  That  at  all  times  the  defend- 
ant James  N.  Bleigh  acknowledged  the  inter- 
est of  plaintiff  in  the  land,  and  at  different 
times  Joined  with  plaintiff  in  requesting  the 
defendant  John  L.  McCoy  to  make  the  con- 
veyance. That  tbe  defendant  John  L.  Mc- 
Coy at  no  time  prior  to  September  23,  1904, 
had  positively  declined  to  make  tbe  deed 
asked  for;  but  that  upon  said  date  formal 
demand  having  been  made  for  the  deed,  be 
positively  declined  to  execute  the  same. 
That  about  October  6,  1906,  the  defendant 
Bleigh  sold  his  Interest  in  tbe  land  to  tbe 
defendant  John  L.  McCoy  for  a  consideration 
mentioned  in  the  deed,  a  part  of  which  was 
paid  in  cash,  the  residue  in  a  note  for  $300, 
to  secure  the  payment  of  which  John  L.  Mc- 
Coy executed  a  mortgage  to  James  N.  Bleigh 
on  the  tract  of  land.  Afterwards,  on  Octo- 
ber 15,  1906,  Bleigh  assigned  this  note  and 
mortgage  to  the  defendant  Fred  H.  Wright. 
That  at  the  time  of  tbe  filing  of  this  suit 
the  record  title  to  said  tract,  as  evidenced  by 
deed,  showed  to  be  wholly  in  John  L.  Mc- 
coy,  subject  to  the  mortgage  lien  executed  to 
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Blelgb  and  assigned  to  Wxlgbt,  whlcb  then 
appeared  unsatisfied  of  record.  Ttie  petition 
sitates  further  that  the  plaintiff  tiad  never 
in  an;  manner  been  reimbursed  for  the  mon- 
ey advanced  by  him  towards  the  purchase 
price  of  the  land  in  question.  .  That  the 
defendant  John  L.  McCoy  not  only  refused  to 
execute  a  deed  to  plaintiff  conveying  him  a 
one-third  interest  in  the  tract,  but  asserting 
the  claim  that  he,  John  L.  McCoy,  was  the 
absolute  owner  of  the  said  tract  and  that 
plaintiff  had  no  interest  therein;  and  that 
said  Jolm  L.  McCoy,  at  the  time  of  the  in- 
stitution of  the  suit,  was  then  a  resident  of 
West  Virginia,  and  was  attempting  and  en- 
deavoring to  sell  and  dispose  of  the  tract  of 
land  In  order  to  defraud  plaintiff  of  bis  in- 
terest therein.  Wherefore  the  plaintiff  de- 
manded Judgment  against  each  of  said  de- 
fendants; that  said  John  L.  McCoy  be  ad- 
judged, declared,  and  decreed  to  bold  an  un- 
divided one-third  interest  in  said  tract  as 
trustee  for  the  use  and  benefit  of  the  plain- 
tiff, and  tliat  he  be  required  to  execute  and 
deliver  to  plaintiff  a  deed  of  conveyance  to 
an  undivided  one-third  interest,  within  a 
reasonable  time  to  be  fixed  by  the  court,  and 
upon  his  failure  so  to  do  tliat  the  court  de- 
cree a  one-third  interest  In  said  tract  to 
plaintiff,  and  that  such  decree  be  made  to 
operate  as  a  conveyance  to  plaintiff  of  the 
interest  claimed  in  the  tract,  and  that  for 
the  portion  of  money  which  plaintiff  had  ad- 
vanced toward  the  purchase  of  said  tract, 
over  and  above  the  sum  of  $342.50,  he  be  de- 
clared to  have  a  lieu  against  the  interest  of 
defendant  John  L>.  McCoy  in  said  land,  until 
the  same  is  paid,  and  that  the  equities  of 
the  several  parties  to  his  action  be  ascertain- 
ed and  determined,  and  for  such  other  and 
further  relief  as  might  be  proi>er  and  equi- 
table In  the  premises. 

[2]  From  the  averments  In  the  petition  we 
cannot  see  where,  from  the  verbal  agree- 
moit  alleged,  there  was  any  express  trust 
created,  or  in  fact  a  trust  of  any  character, 
as  oontemplated  by  the  term  "tmst."  The 
agreemoit  alleged  was  not  that  each  par- 
ty should  contribute  one-third  of  the  pur- 
cliaae  price  of  the  land  and  that  the  deed 
should  be  executed  to  John  L.  McCoy  and 
James  N.  Bleigh  and  that  they  should  hold 
a  one-third  interest  in  the  title  to  same  in 
trust  for  plaintiff,  nor  does  the  alleged  agree- 
ment contain  any  Intimation  or  Justify  any 
inferoice  whatever  that  any  such  trust  was 
created  or  intended  to  be  created  by  the  par- 
ties to  the  agreement.  11^  is  alleged  tliat 
they  agreed  and  understood  among  them- 
selves that  each  would  contribute  one-third 
of  the  piutdiase  money,  send  it  to  Morrison, 
to  be  paid  by  him  for  the  land,  and  that 
tlie  deed  slionld  be  made  Jointly  to  the  three 
liartles  to  the  agreement.  There  is  abso- 
lutely nothing  In  the  alleged  agreement  that 
would  any  more  warrant  the  conclusion  that 
Jolm  I4.  McCoy  and  James  M.  Blelgb,  or 


either  of  them,  were  to  oe  made  truoteesltor 
Charles  E.  McCoy,  than  that  Charles  E. 
McCoy  was  to  be  made  a  trustee  for  them; 
but  it  appears  absolutely  clear  from  the 
agreement  alleged  that  there  was  no  inten- 
tion in  the  minds  of  the  parties  thereto  to 
create  a  trust  of  any  kind  In  any  one's 
favor.  Therefore,  the  authorities  on  express 
trust  cited  by  counsel  for  plaintiff  in  error 
are  not  in  point  here.  Counsel  for  plain- 
tiff in  error  contends  that  this  was  a  verbal 
contract  creating  an  express  trust  for  the 
sale  of  real  estate  and  therefore  came  with- 
in the  statute  of  frauds,  and,  assuming  such 
position  to  be  true,  cites  authority  In  sup- 
port of  the  doctrine  that  all  verbal  con- 
tracts, creating  an  express  trust  for  the  sale 
of  real  estate,  come  within  the  statute  of 
frauds  and  are  void.  While  we  concur  In 
the  soundness  of  the  authorities  cited  by 
counsel,  we  cannot  agree  with  him  in  the 
correctness  of  his  position.  The  allegations 
in  the  petition  are  clear  and  specific  as  to 
the  intent  of  the  parties,  and  that  the  is- 
suance of  the  deed  to  Bleigh  and  John  L. 
McCoy  was  not  the  result  of  the  agreement 
among  them  that  the  deed  should  come  to 
these  parties,  but  was  the  result  of  the  in- 
sistence and  connivance  of  John  L.  McCoy 
and  the  deceptions  be  practiced  on  W.  W. 
Morrison.  Other  facts  are  alleged  In  the 
petition  which  warrant  the  inference  that, 
if  such  allegations  are  true,  then  such  acts 
on  the  part  of  John  L.  McCoy  were  done 
with  a  fraudulent  purpose.  We  cannot  hold, 
therefore,  that  this  is  an  action  for  the  spe- 
cific performance  of  a  verbal  contract  cre- 
ating an  express  trust  for  tlte  sale  of  real 
estate. 

[3]  Express  trusts  are  not  defined  by  our 
statutes:  that  is,  the  statutes  fail  to  pre- 
scribe or  to  define  Just  what  acts  are  neces- 
sary on  the  part  of  the  cestui  que  trust  in 
order  to  create  an  express  trust,  but  pre- 
sumably look  to  and  adopt  the  meaning  giv- 
en to  the  term  by  the  commentators  and 
courts  of.  equity. 

Perry  on  Trusts,  vol.  1,  t  24:  "Express 
trusts  are  also  called  direct  trusts.  They 
are  generally  created  by  instruments  that 
point  out  directly  and  expressly  the  proper- 
ty, persons,  and  purpose  of  the  trust;  henc« 
they  are  called  direct  or  express  trusts  in 
contradistinction  from  those  trusts  that  are 
implied,  presumed,  or  construed  by  law  to 
arise  out  of  the  transactions  of  parties." 

Bovier's  Law  Dictionary:  "Express  trusts 
are  those  which  are  created  in  express  terms 
in  the  deed,  writing,  or  will.  The  terms  to 
create  an  express  trust  will  be  sufficient  if 
It  can  be  fairly  collected  upon  the  fact  of  the 
Instrument  that  a  trust  was  Intended." 

Carter  v.  Gibson,  29  Neb.  334,  45  N.  W. 
637,  26  Am.  St  Rep.  387:  "Any  agreement 
or  contract  in  writing,  made  by  a  person  hav- 
ing the  iwwer  of  disposal  over  real  proiierty, 
whereby  such  jwrsou  agrees  or  directs  that 
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certain  real  estate  be  held  or  dealt  with  in  a 
particular  manner  for  the  benefit  of  another, 
raises  a  trust." 

Anderson's  Law  Dictionary:  "Express 
trusts:  A  trust  created  in  express  terms  in 
the  deed,  will,  or  other  writing" — citing  1 
Story,  Eq.  J  64:  'Elxpress'  trusts  are  raised 
and  created  by  the  acts  of  the  parties ;  Im- 
plied' trusts,  by  act  or  construction  of  the 
law." 

Caldwell  v.  Matthewson,  57  Kan.  262,  45 
Pac.  615:  "Express  trusts  are  those  which 
are  created  by  the  direct  and  positive  acts 
of  the  parties  by  some  writing,  or  deed,  or 
will" — quoting  from  2  Story,  Eq.  Jur.  (13th 
£3d.)  283.  Also  Flint  on  Trusts,  vol.  1,  and 
Am.  &  Eng.  Enc.  (2d  Ed.)  vol.  28,  and  notes 
and  authorities  cited. 

In  order  to  constitute  an  express  trust, 
therefore,  there  must  be  some  act  on  the  part 
of  the  cestui  que  trust  expressive  of  an  In- 
tent to  create  a  trust  and  to  make  a  desig- 
nated party  trustee  thereunder.  Acting  upon 
and  aided  by  this  theory  of  what  constitutes 
an  express  trust,  our  statutes  define  what 
trusts  relating  to  real  estate  are  valid.  Sny- 
der's Compiled  Laws  of  Oklahoma,  §   7267: 

"No  trust  In  relation  to  real  property  is 
valid  unless  created  or  declared:  (1)  By  a 
written  Instrument,  subscribed  by  the  trustee 
(trustor)  or  by  his  agent  thereby  authorized 
In  writing;  (2)  by  the  instrument  under 
which  the  trustee  claims  the  estate  affected ; 
or,  (3)  by  operation  of  law."  St.  1890,  § 
4186. 

Section  7270  provides  for  what  purpose  ex- 
press trusts  may  be  created: 

"Sec.  7270.  E^xpress  trusts  may  be  created 
for  any  of  the  following  purposes:  (1)  To  sell 
real  property  and  apply  or  dispose  of  the 
proceeds  In  accordance  with  the  Instrument 
creating  the  trust.  (2)  To  mortgage  or  re- 
lease real  property  for  the  benefit  of  annui- 
tants or  other  legatees,  or  for  the  purpose  of 
satisfying  any  charge  thereon.  (3)  To  re- 
ceive the  rents  and  profits  of  real  property, 
and  pay  them  to  or  apply  them  to  the  use 
of  any  person,  whether  ascertained  at  the 
time  of  the  creation  of  the  trust  or  not,  for 
himself  or  for  his  family,  during  the  life  of 
such  person,  or  for  any  shorter  term,  subject 
to  the  rules  of  article  2  of  this  chapter.  (4) 
To  receive  the  rents  and  profits  of  real  prop- 
erty and  to  accumulate  the  same  for  the 
purposes  and  within  the  limits  prescribed  by 
the  same  article."    St.  1890,  {  4189. 

B'rom  the  above  statutes,  aided  by  the  au- 
thorities herein  cited,  we  may  clearly  com- 
prehend what  is  meant  or  contemplated  by 
the  term  "express  trusts."  Fulmer  v.  Seitz, 
68  Pa.  237,  8  Am.  Hep.  172 ;  Story's  Eq.  vol. 
2,  562;  vol.  1,  338;  Pomeroy's  Eq.  vol.  2.  S§ 
1008,  1030,  1031,  and  notes ;  Perry  on  Trusts, 
$§  137,  226;  Flint  on  Trusts,  pp.  65,  66; 
Am.  &  Eng.  Enc.  vol.  15,  title  "Implied 
Trusts" ;  Gardner  v.  Kandell,  70  Tex.  453,  7 
S.  W.  781;  Beed  v.  Howard,  71  Tex.  204,  0 
S.  W.  109;  Parker  t.  Coop,  60  Tex.  112, 


It  Is  plain  from  the  authorities  above  cited 
that  the  facts  averred  In  the  petition  do  not 
constitute  an  express  trust  either  in  writing 
subscribed  by  the  trustee  or  trustor,  or  by 
the  instrument  under  which  the  trustee  holds 
the  land,  or  by  the  verbal  agreement  alleged 
in  the  petition,  and  could  not,  therefore,  be 
held  to  be  a  suit  for  specific  performance  of 
a  parol  agreement  for  the  same  of  real  es- 
tate. Hence,  if  there  is  a  trust  of  any 
class  involved  In  this  case.  It  is  one  arising 
from  the  facts  and  becomes  a  trust  by  opera- 
tion of  law.  If,  from  the  condition  of  facts 
existing,  a  trust  arises  or  results  by  opera- 
tion of  law,  then  It  may  be  valid  whether  the 
agreement  from  which  the  condition  arises  be 
in  writing  or  in  parol;  and  if  the  facts  alleg- 
ed in  the  petition  are  such  that  from  which 
the  law  presumes  a  trust,  or  such  that  a  trust 
results  therefrom.  It  becomes  one  which,  by 
the  authorities.  Is  universally  treated  as  an 
implied  trust  or  a  resulting  trust  and  Is  not 
within  the  statute  of  frauds.  Our  statutes 
define  what  acts  constitute  a  resulting  trust. 
Section  72G8,  Snyder's  Com.  Laws  of  Okla.: 
"When  a  transfer  of  real  property  is  made 
to  one  person,  and  the  consideration  there- 
for is  paid  by  or  for  another,  a  trust  Is  pre- 
sumed to  result  in  favor  of  the  person  by  or 
for  whom  such  payment  is  made."  St  1890, 
§  4187. 

We  think  the  facts  alleged  In  the  petition 
take  the  case  out  of  the  statute  of  frauds, 
and  bring  It  clearly  within  section  7268  of 
our  statutes,  and  that  by  so  doing  constitute 
a  cause  of  action. 

The  proposition  as  to  whether  parol  tes- 
timony was  admissible  to  prove  the  verbal 
agreement  is  well  settled  by  the  authorities 
above  cited  on  the  question  as  to  whether 
implied  trusts  come  within  the  statute  of 
frauds,  and  this  case  disclosing  a  condition 
of  facts  from  which  a  trust  results  by  pre- 
samption  of  law,  and,  there  being  a  probable 
element  of  fraud  In  the  chain  of  circumstanc- 
es which  brings  about  this  condition,  parol 
testimony  to  prove  the  verbal  agreement  was 
clearly  admissible.  Story's  Bq.  Jur.  (13th 
Ed.)  857;  2  Starkie,  Ev.  title  "Parol  Evi- 
dence"; 1  Phillips,  EX',  c.  10;  1  Greenleaf, 
Ev.  i  266;  Enc.  of  Bv.  vol.  9,  title  "Parol 
Evidence";  Underhill,  Bv.  312;  1  Perry  on 
Trusts,  I  85;  Flint  on  Trusts,  title  "Besalt- 
Ing  Trusts";  Pomeroy's  Eq.  Jur.  )(  1040, 
1041. 

The  remaining  proposition,  "whether  the 
defendant  was  entitled  to  a  Jury  as  a  matter 
of  right,"  involves  a  problem  for  a  complete 
solution  of  which  the  courts  of  our  state  so 
far  have  not  been  called  upon,  and  in  order 
to  a  solution  of  which  necessitates  at  least 
a  partial  step  into  a  heretofore  untrodden 
path.  This  we  take  with  the  statutes  as  our 
compass,  guided  by  such  light  as  may  be 
thrown  thereon  by  the  precedents  of  other 
Jurisdictions. 

[4]  Logically,  there  are  two  features  of  this 
question  to  be  settled:    First,  whether   the 
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subject  of  trusts  Is  exclusively  cognizable  by 
courts  of  equity ;  second,  whether,  In  pro- 
■ceedlngs  In  equity,  Issues  of  fact  may  be  de- 
termined by  the  court  without  the  aid  of  a 
Jury.  An  affirmative  answer  to  these  two 
features  of  the  main  proposition  fully  deter- 
mines the  entire  question  whether  a  litigant 
as  a  matter  of  right  is  entitled  to  have  every 
Issue  of  fact  arising  from  the  pleadings  de- 
termined by  a  Jury.  In  answer  to  the  first 
feature  of  the  proposition,  the  authorities 
have  so  universally  concetled  that  courts  of 
^equity  have  exclusive  jurisdiction  over  the 
;«ubject  of  trusts  that  It  seems  a  waste  of 
time  to  refer  to  them,  and,  but  for  the  sec- 
«nd  feature  involved,  we  should  not  even 
seemingly  recognize  it  as  In  the  least  de- 
batable. 

[11  The  mere  word  "trust,"  In  its  literal 
significance,  implies  the  nurturing  and  shel- 
tering of  a  sacred  confidence.  Out  of  this 
literal  meaning  has  grown  a  legal  signiflcance 
which,  though  broader  in  scope  and  laden 
witb  more  material  functions,  has  lost  none 
of  its  elements  of  sanctity;  and  courts  of 
equity,  because  of  their  expansive  powers 
and  sensitive  discernments  in  matters  of  nat- 
ural Justice,  have  ever  been  recognized  as  the 
foster  home  from  which  trusts  derive  their 
existence  and  to  which  they  turn  for  succor 
and  protection.  And  to  invade  this  sacred 
province  and  destroy  this  parent  roof  might 
be  fraught  with  direst  consequence  to  the  fu- 
ture adjustment  of  natural  rights. 

It  is  possible  and  even  practicable  to  pro- 
vide adequate  rules  of  procedure  for  the  ad- 
judication of  every  phase  of  natural  Justice, 
but  to  attempt  to  enumerate  and  define  every 
natural  right  which  might  arise  from  the  in- 
tricate interlineations  of  human  afFairs  would 
be  a  task  as  hopeless  as  the  numbering  of 
the  ocean  sands.  And,  in  recognition  of  this 
principle,  both  the  Judicial  and  legislative 
branches  of  government  have  allowed  these 
questions  to  remain  where  they  properly  be- 
long— in  the  courts  of  equity.  It  was  doubt- 
less in  recognition  of  this  principle  that  our 
own  Legislature  has  failed  to  provide  a  rem- 
edy at  law  in  such  cases. 

In  support  of  these  conclusions  we  herein 
cite  a  few  of  the  many  authorities  on  the 
subject.  Story's  Eq.  Pleading;  Story's  Eq. 
Jur.;  Perry  on  Trusts;  Pomeroy's  Eq.  Jur.; 
nint  on  Trusts;  Am.  &  Eug.  (2d  Ed.)  vols. 
15,  28;  Enc.  P.  &  P.  vols.  11,  22;  and  au- 
thorities cited  in  the  text. 

"The  whole  subject  of  trusts  is  one  ot 
equitable  Jurisdiction,  well  defined,  and  the 
general  practice  under  the  various  branches 
has  been  of  long  standing  both  in  England 
and  In  this  country,  and  has  become  a  part 
of  the  remedy  Itself,  and  no  departure  there- 
from can  be  had  except  authorized  by  statute 
or  by  the  rules  of  court  clearly  making  the 
change."  Matter  of  Kingsbury,  51  Mich. 
<!23,  17  N.  W.  208. 

"Cases  of  trust  fall  within  the  equity  Ju- 


risdiction of  the  federal  courts."  Oelrlcbs  ▼. 
Spain,  15  Wall.  211,  21  L.  Ed.  43. 

"Courts  of  equity  have  always  claimed  and 
exercised  exclusive  Jurisdiction  in  cases  of 
trusts  and  over  the  conduct  of  those  ap- 
pointed to  execute  them.  This  has  never 
been  disputed  ground.  No  other  tribunal  can 
so  properly  direct  the  manner  of  executing 
them,  or  inquire  into  and  correct  abuses 
where  there  has  been,  or  is  likely  to  be,  mis- 
management by  the  trustees."  Baring  v. 
Willing,  4  Wash.  C.  C.  248,  Fed.  Cas.  No. 
985. 

"Trusts  are  children  of  equity;  and  In  a 
court  of  equity  they  are  at  home,  under  the 
family  rooftree,  and  around  the  hearth  of 
their  ancestor.  A  court  of  law  may  enter- 
tain them  ;  but  when  the  case  is  complicated, 
especially  when  it  has  a  flavor  of  fraud, 
equity  will  not  banish  them  and  remit  the 
parties  to  another  forum.  Equity  delights 
in  protecting  trusts,  and  it  delights  no  less 
in  obliging  trustees  and  trust  estates  to  ren- 
der to  all  men  their  dues."  Kupferman  v. 
MfGehee,  63  Ga.  256. 

This  we  think  sufficient  on  this  question. 

[II  On  the  next  or  second  feature  of  the 
question,  "whether  all  issues  of  fact  are  as 
a  matter  of  right  to  be  tried  by  a  Jury,"  de- 
pends upon  our  statutes  and  the  construc- 
tion given  similar  statutes  in  other  jurisdiC' 
tions.  The  Organic  Act  of  the  territory  of 
Oklahoma  conferred  equity  powers  upon  the 
district  courts  provided  for  therein.  The  ter- 
ritorial Legislature  adopted  the  Kansas  Code 
of  Civil  Procedure,  by  which  act  it  adopted 
the  meaning  given  thereto  by  the  courts  of 
Kansas.  The  statutes  of  Oklahoma  terri- 
tory were  adopted  by  provision  of  the  Con- 
stitution of  the  state  of  Oklahoma,  hence  the 
construction  placed  on  such  statutes  by  the 
Kansas  courts  are  at  least  strongly  persua- 
sive, if  not  absolutely  controlling. 

In  the  case  of  Woodman  v.  Davis,  32 
Kan.  344,  4  Pac.  262,  which  was  an  action  by 
Davis  against  Woodman  to  quiet  title  to  cer- 
tain real  estate  and  to  recover  on  an  ac- 
count for  money,  the  court  held  that  the  pe- 
tition therein  stated  five  causes  of  action, 
four  of  which  were  in  equity,  and  the  fifth 
presenting  an  issue  of  fact  for  the  recovery 
of  money.  Chief  Justice  Horton,  in  render- 
ing the  opinion,  says:  "It  is  next  urged  that 
the  court  erred  in  refusing  to  submit  the 
whole  case  to  the  Jury,  and  therefore  erred 
in  trying  the  fifth  cause  of  action  by  the 
Jury,  and  refusing  to  submit  the  first  four 
to  the  Jury.  No  error  was  committed  in  this 
action.  The  first  four  causes  of  action  were 
In  equity,  and  in  such  a  case  the  court  has 
the  power,  without  giving  any  reasons  there- 
for, to  send  any  portion  of  the  issues  which 
it  chooses  to  the  Jury  to  be  tried,  and  to  re- 
quire the  jury  to  make  a  separate  finding 
upon  each  of  the  issues ;  and  the  court  may 
try  all  the  issues  in  the  case  itself.  A  Jury 
trial  cannot  be  demanded  as  a  matter  of  right 
In  suits  in  equity" — citing  Kimball  v.  Con- 


Digitized  by 


Google 


182 


121  PACIFIC  BEPORTEB 


(Okl, 


tier,  3  Kan.  482 ;  Carlln  ▼.  Donegan,  15  Kan. 
496,  497;  McCardell  v.  MqXay,  17  Kan.  433; 
Houatou  V.  Cloud  Co.,  19  Kan.  396. 

In  the  case  of  the  City  of  Emporia  et  al. 
T.  Soden,  25  Kan.  588,  37  Am.  Bep.  265, 
wherein  Soden  had  brought  an  action 
against  the  city  for  injunction,  Mr.  Justice 
Brewer,  who  rendered  the  opinion  of  the 
court,  in  discussing  the  errors  assigned  on 
appeal  says:  "And,  flrst,  it  is  insisted  that 
the  court  erred  in  refusing  a  Jury.  This  was 
an  action  on  injunction — an  equitable  action 
—and  neither  party  had  a  right  to  a  Jury. 
Of  coarse,  in  such  an  action  questions  of  fact 
may  arise,  and  the  court  has  power  to  sub- 
mit those  questions  to  a  Jury;  but  neither 
party  has  a  right  to  a  Jury.  Whether  one 
shall  be  called  or  not  rests  In  the  discretion 
of  the  court" — citing  "Hljton  v.  George.  18 
Kan.  25f ;  Carlin  v.  Donegan,  15  Kan.  496 ;" 
and  concludes:  "And,  generally.  In  a  case 
like  this,  we  think  the  wiser  course  is  to  re- 
fuse a  Jury."  Also  in  Maas  et  al.  v.  Dun- 
myer,  21  Okl.  434,  96  Pac.  591;  Conran  v. 
Sellew,  28  Mo.  320 ;  Weil  et  al.  t.  Kume,  49 
Mo.  158;  Stilwell  t.  Kellogg,  14  Wis.  461; 
Wynkoop  y.  Cooch,  89  Pa.  450;  Hauser  v. 
Mann,  5  N.  C.  410 ;  Enc.  P.  &  P.  vol.  11,  pp. 
607-621 ;   volume  22,  Enc.  P.  &  P.  p.  131. 

Our  statutes  define  what  Issues  must  be 
tried  by  a  Jury  and  what  Issues  may  be 
tried  by  the  court.  Snyder's  Com.  Liaws  of 
Okla.  {  6781:  "Issues  arise  on  the  pleadings, 
where  a  fact  or  conclusion  of  law  is  main- 
tained by  one  party  and  controverted  by  the 
other.  There  are  two  kinds.  First,  of  law. 
Second,  of  fact"     St  1893,  |  4161. 

Section  6782:  "An  issue  of  law  arises  up- 
on 9  demurrer  to  the  petition,  answer,  or 
reply,  pr  to  some  part  tliereof."    St  1893,  $ 

4152. 

Section  6783:  "An  Issue  of  fact  arises: 
First,  upon  a  naaterial  allegation  in  the  pe- 
tition, controverted  by  the  answer ;  or,  sec- 
ond, upon  new  matter  in  the  answer,  contro- 
verted by  the  reply;  or,  third,  upon  new 
matter  in  the  reply,  which  shall  be  consid- 
ered as  controverted  by  the  defendant  with- 
out further  pleading."  St  1893,  |  4153. 

Section  6786:  "Issues  of  law  must  be  tried 
by  the  court,  unless  referred.  Issues  of  fact 
arising  in  actions  for  the  recovery  of  money, 
or  of  specific  real  or  personal  property,  shall 
be  tried  by  a  Jury,  unless  a  Jury  trial  is 
waived,  or  a  reference  be  ordered,  as  here- 
inafter provided."    St  1893,  i  4166. 

Section  5786:  "All  other  Issues  of  fact 
shall  be  tried  by  the  court,  subject  to  its 
power  to  order  any  issue  or  issues  to  be 
tried  by  a  Jury,  or  referred  as  provided  in 
this  Code."    St.  1893,  i  4167. 

Section  5781  defines  hotc  issues  arise.  Sec- 
tion 5782  defines  how  issues  at  law  arise. 
Section  6783,  how  Issues  of  fact  arise.  Sec- 
tion 6785  prescribed  what  issues  of  fact  shall 
be  Med  by  a  jury  unless  a  Jury  is  waived  or 


a  reference  be  ordered.  Section  5786  pro- 
vides that  all  other  issues  of  fact  shall  be 
tried  by  the  court,  subject  to  its  powers  to 
order  any  issue  or  issues  to  be  tried  by  a 
Jury  or  referred,  as  provided  in  the  Code. 

These  statutes,  viewed  in  the  light  of  the' 
authorities  above  cited,  are  susceptible  of 
but  one  logical  construction,  viz.,  that  all  Is- 
sues of  fact,  arising  in  actions  for  the  re- 
covery of  money  or  for  the  recovery  of  spe- 
cific real  or  personal  property,  shall  be  tried 
by  a  Jury  unless  a  Jury  is  waived  or  a  refer- 
ence ordered.  They  are  mandatory  both  In 
meaning  and  language,  and  to  refuse  a  jury 
in  such  cases  would  constitute  reversible 
error;  and  In  section  5786  the  language  is 
equally  strong,  and  the  provisions  equally 
mandatory,  that  all  other  Issues  'shall  be 
tried  by  the  court  subject  to  its  power  (dis- 
cretion) to  submit  the  Issues  to  a  Jury  or 
direct  a  reference.  This  action  not  being 
one  for  the  recovery  of  money  nor  for  the 
recovery  of  specific  real  or  personal  property, 
but  an  action  to  declare  a  resulting  trust- 
strictly  an  equitable  action— It  was  discre- 
tionary with  the  court  whether  the  Issues  of 
fact  raised  by  the  pleadings  be  submitted  to 
a  Jury  or  tried  by  the  court  From  the  na- 
ture of  the  case  it  was  not  an  abuse  of  dis- 
cretion to  refuse  a  Jury,  and  from  the  evi- 
dence contained  in  the  record  there  was  no 
error  In  the  Judgment. 

The  Judgment  is  therefore  affirmed. 

PEB  CUBIAM.    Adopted  In  whole. 


HATNES  V.   CITY  NAT.  BANK   OF  LAW- 
TON  et  al. 

(Supreme  Court  of  Oklahoma.    Jan.  9,  1912.> 

(Syllabus  by  the  Court.) 

1.  Insurance  (S  618*)— Coiifanies— Actioks 
—Venue, 

An  action  against  a  nonresident  insurance 
company  Ib  properly  brought  in  the  connty  of 
the  plaintiff's  residence. 

[Ed.  Note,— For  other  cases,  see  Insurance, 
Cent  Dig,  i§  1536-1539,  Dec.  Dig.  i  618.*] 

2.  Parties    ({    25*)— Defendants— Iniebest 
IN  Controversy. 

Any  person  who  has  or  claims  an  inter- 
est in  the  controversy  adverse  to  the  plaintiff, 
or  who  is  a  necessary  party  to  a  complete  de- 
termination of  settlement  of  the  questions  in- 
volved, may  be  made  a  party  defendant 

[Ed.  Note.— For  other  cases,  see  Parties,  Dec 
Dig.  8  25.*] 

3.  Parties  (|  61*)— Briwoing  in  New  Pah- 
T1B&— Authority  ok  Court. 

The  court  may  determine  any  controversy 
between  any  parties  before  it,  when  it  can  bo 
done  without  prejudicing  the  rights  of  others 
or  by  saving  their  rights.  When,  however 
this  cannot  be  done  without  the  presence  of 
other  parties,  the  court  must  order  them 
brought  in. 

[Ed.    Note.— For    other    cases,    see    Parties, 
Cent  Dig,  {{  77-82;    Dec.  Dig.  {  61.*] 
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4.  Pxocns  (f  10*>— Domona  w  PAjmuH- 

OODBTKHOARn. 

VVhere  a  nonresident  inmnnce  company 
la  sued  in  the  county  where  the  plaintiff  re- 
ddes,  a  summons  may  issue  to  any  other  coun- 
ty, acainst  a  defendaat  made  a  party  after 
proper  showing,  by  order  of  conxt. 

[Ed.  Note. — For  other  cases,  sea  Process, 
CenL  Dig.  {  15;   Dec.  Vig.  S  19.*] 

Iw  Appbakanck  (I  9*)— Spxoiai.  Appbabarok 

— "Gkmcbai.  Appkabarcx." 

Whether  an  appearance  is  general  or  spe- 
cif does  not  depend  upon  the  form  of  the 
pleading,  but  upon  its  substance.  If  a  defend- 
ant invokes  the  judgment  of  the  court  upon  any 
question,  except  that  of  the  power  of  the  court 
to  hear  and  decide  the  cause,  his  appearance 
is  generaL 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent.  Dig.  {{  42-02;   Dec.  Dig.  i  9* 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  4,  pp.  3051,  3052.] 

&   EXECUTOBB   AND   ADMINISTRATOBB    (|   431*) 

— C1.AIMS  Against  Estatt— Nscessitt  i«b 

PBrSBNTATION. 

In  an  action  brought  by  the  assignee  of  a 
life  insurance  policy  to  recover  the  amount  of 
the  policy  due  upon  the  death  of  the  insured, 
the  administratrix  of  the  estate  having  been 
made  a  party  npon  application  of  the  insur- 
ance company,  the  petition  of  plaintiff  making 
no  claim  or  demand  against  the  estate,  it  is 
not  necessary  that  the  plaintiff's  claim  be  first 
presented  to  the  sdministratrix  for  allowance, 
and  a  petition  tailing  to  allege  sncb  presenta- 
tion is  not  subject  to  demurrer  by  reason 
thereof. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dee.  Dig.  (  431.*] 

Commissioners'  Opinion.  DlTislon  No.  1. 
E^or  from  District  Court,  Comancbe  Coun- 
ty:  J.  T.  Johnson,  Judge. 

Action  by  the  City  National  Bank  of  Law- 
ton  against  tbe  New  York  Life  Insurance 
Company  and  Sarnh  C.  Haynea,  impleaded 
•s  defendant  From  the  Judgment,  defend- 
ant Sarah  C.  Haynea,  administratrix,  brings 
error.    Affirmed. 

Jotin  H.  Wright  and  Clarence  J.  Blinn, 
for  plaintilt  in  error.  Lonis  Davis,  for  de- 
fendant in  error  City  Nat  Bank.  Stevens 
A  Myers,  for  defendant  in  error  New  York 
Life   Ins.  Co. 


SHARP,  C.  On  November  17,  1008,  de- 
fendant in  error  the  City  National  Bank  of 
Lawton,  8  banking  corporation,  brought  an 
action  In  the  district  court  of  Comanche 
county  against  tbe  New  York  Life  Insur- 
ance Company  to  recover  judgment  on  two 
life  insnrance  policies  Issued  on  or  about 
May  27,  1806,  on  the  life  of  Edward  P.  Hayn- 
es.  These  policies  were  for  |2,500  each, 
and  were  payable  to  the  executors,  adminis- 
trators, or  assigns,  or  to  the  dnly  designated 
beoeflclary  of  the  insured,  and  were,  on  May 
30.  1908,  assigned  in  writing  to  the  City  Na- 
tional Bank,  at  the  time  a  creditor  of  the 
said  Edward  P.  Haynes  in  a  sum  In  excess 
of  the  face  value  of  the  two  policies.  Tbe 
inmred  died  Angoat  2S,  1906,  and  the  bank 


Botlfled  said  insnrancA  company  thereof,  and 
thereafter  mode  due  proof  of  death  and  de- 
manded payment  to  It  as  assignee,  which 
was  refused.  The  ■nmmons  issned  In  Co- 
manche ooaaty  against  the  Insurance  Com- 
pany was  directed  to  the  alter  iff  of  Okla- 
boma  county,  and  served  npon  Richard  B. 
Lee,  cashier  of  its  Oklahoma  brandi  at  Ok- 
lahoma City,  and  due  return  thereof  madft. 
The  New  York  Life  Insnrance  Company  is 
and  was  a  nonresident  corporation.  On  De- 
cember 18,  1908,  the  Insurance  Company 
filed  its  answer  and  plea  of  Interpleader, 
admitting  the  execution  and  delivery  of 
said  life  Insurance  policies;  that  tbe  same 
were  payable  to  the  executors,  administra- 
tors, or  assigns  of  the  Insured,  or  to  the 
designated  beneficiary;  tbe  death  of  the  In- 
sured; that  there  liad  been  filed  with  the 
company  a  copy  of  tlie  assignment  of  both 
policies  to  tbe  bank;  and  tliat  subsequent 
notice  and  proof  of  death  were  made  in  ac- 
cordance with  the  terms  and  conditions  of 
tbe  policies.  Tbe  Insurance  Company  fur- 
ther answered  tliat  one  Sarah  C,  Haynes  of 
Oklahoma  City  was  the  duly  appointed  and 
qualified  administratrix  of  the  estate  of  the 
deceased,  and  as  such  tiad  made  claim  to 
tbe  proceeds  of  said  policies,  having  served 
notice  on  said  company  that  she  claimed  the 
full  amounts  due  thereunder.  Said  company 
further  answered,  setting  up  that  it  has  no 
Interest  In  the  demands  of  either  party  to 
said  fund,  and  that  its  sole  desire  in  the 
premises  was  that  all  parties  interested 
ml£ht  be  brought  before  the  court  and  the 
liability  of  the  company  ascertained,  that 
it  might  with  safety  pay  the  same  to  the 
party  entitled  thereto,  that  said  administra- 
trix was  not  only  a  proper,  but  a  necessary, 
party  defendant  to  a  complete  determination 
of  the  matters  and  things  involved,  as  pro- 
vided for  by  the  statutes  in  such  cases  made 
and  provided,  and  asked  that  the  said  ad- 
ministratrix be,  by  order  of  court  made  a 
party  defendant  and  that  summons  issue  to 
lier  directed  to  ttie  sheriff  of  Oklahoma  coun- 
ty, Gkl.,  and  that  said  company  be  permitted 
to  deposit  with  the  clerk  of  the  court  the  pro- 
ceeds of  said  policies,  and  that  thereupon  it  be 
acquitted  and  discharged  of  all  responsibility 
and  liability  to  either  party.  On  February 
23,  1909,  the  court  ordered  the  administra- 
trix made  a  party  defendant  and  on  which 
date  summons  was  Issued  by  the  Clerk  of  the 
district  court  of  Comanche  county,  directed 
to  the  sheriff  of  Oklahoma  county,  in  which 
was  recited  the  order  of  the  court  making 
said  administratrix  a  party  defendant  This 
summons  was  served  by  the  sherni  of  Okla- 
homa county,  February  27,  1909,  and  return 
thereof  duly  made. 

On  March  26,  1909,  the  adminiatratriz 
filed  in  the  district  court  of  Comanche  coun- 
ty tbe  following  motion,  formal  parts  omit- 
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ted:  "Comes  now  the  above  defendant,  Sa- 
rah C.  Haynes,  administratrix,  and  appears 
specially  In  said  cause  and  for  this  motion 
only,  and  hereby  mores  the  court  to  quash 
and  set  aside  the  service  of  summons  In  the 
ubore-entltled  cause,  for  the  following  rea- 
sons, to  wit:  (1)  Said  court  has  no  Juris- 
diction of  the  subject-matter  of  this  action. 
(2)  That  the  original  jurisdiction  in  all  such 
actions  is  in  the  county  court,  and  not  in 
the  district  court  (3)  That  said  defendant 
is  improperly  joined  and  sued  In  said  action. 
(4)  That  the  said  petition  and  cross-petition 
do  not  state  a  cause  of  action  or  state  any 
reason  why  this  defendant  should  be  joined 
or  made  a  party  therein.  (5)  That  the  coun- 
ty court  of  Oklahoma  county,  prior  to  the 
filing  of  said  suit,  acquired  jurisdiction  of 
the  property  Involved  in  this  action.  (6) 
That  this  defendant  has  no  interest  In  the 
controversy  between  the  plaintiff  bank  and 
the  defendant  insurance  company.  (7)  That 
the  court  has  not  acquired  any  jurisdiction 
over  this  defendant  (8)  That  the  said  plain- 
tiff cannot  maintain  suit  against  this  defend- 
ant or  any  one  else  until  its  claim  has  been 
presented  to  the  administratrix  as  provided 
by  law.  (9)  There  are  several  Independent 
and  different  causes  of  action  improperly 
joined." 

On  May  25,  1009,  judgment  was  rendered 
in  favor  of  the  bank,  and  against  the  insur- 
ance company,  the  journal  entry  reciting 
that:  "All  parties  appeared  by  their  attor- 
neys, and  that  the  court,  having  heard  the 
evidence,  found  that,  at  the  time  of  his 
death,  said  Edward  P.  Haynes  was  Indebted 
to  the  bttnk  in  the  sum  of  $5,888.47,  no  part 
of  which  had  ever  been  paid,  and  that  In 
order  to  pay  said  Indebtedness  said  Haynes, 
being  Insolvent,  made  the  two  policies  of 
life  Insurance  heretofore  described  and  at 
the  same  time  assigned  them  to  the  bank." 
That  part  of  the  judgment  passing  upon  the 
motion  of  said  Sarah  C.  Haynes,  adminis- 
tratrix, Is  as  follows:  "It  is  therefore  order- 
ed, adjudged,  and  decreed  that  the  motion  of 
Sarah  C.  Haynes  to  quash  and  set  aside 
service  in  said  cause  be,  and  the  same  is 
hereby,  overruled,  to  which  ruling,  said  mov- 
ant, the  said  Sarah  C.  Haynes,  excepts,  and 
the  exception  is  by  the  court  allowed,  and 
thereupon  movant  elected  to  stand  upon  her 
motion  and  refused  to  further  plead."  To 
the  action  of  the  court  in  allowing  the  in- 
surance company  an  attorney's  fee  of  $100, 
to  be  paid  out  of  the  funds  deposited,  both 
the  bank  and  movant  excepted.  The  in- 
surance company,  however,  has  not  api)ealed 
from  this  order,  and  that  part  of  the  judg- 
ment la  not  assigned  as  error  by  the  admin- 
istratrix. The  errors  assigned  are :  (1)  That 
no  action  could  be  maintained  by  the  bank 
on  the  policies  of  insurance;  no  claim  hav- 
ing ever  l>een  presented  to  the  administra- 
trix for  allowance,    (2)  The  administratrix 


was  improperly  joined  in  the  action.  (3> 
The  court  had  no  jurisdiction  of  either  the 
subject-matter    or   the    parties   defendant. 

[1]  Counsel  for  plaintiff  in  error  relief 
upon  section  4255,  Wilson's  Rev.  &  Ann. 
Stats.  1903.  Previous  sections  of  the  statutes 
fix  the  venue  of  various  classes  of  actions. 
The  foregoing  section  reads:  "Every  other 
action  must  be  brought  In  tlie  county  where 
the  defendant  or  some  one  of  the  defendants 
reside,  or  may  be  summoned."  Counsel,  how- 
ever, have  apparently  overlooked  the  act  of 
April  28,  1908  (Sessions  Laws  of  1907-08, 
p.  692,  i  7),  designating  the  counties  in  which 
a  civil  action  may  be  brought,  and  which 
provides  that:  "If  the  defendant  be  a  foreign 
insurance  company,  the  action  may  be 
brought  In  any  county  where  the  cause  of 
action  or  any  part  thereof  arose,  or  where 
the  plaintiff  resides,  or  where  such  company 
has  an  agent."  It  was  charged  in  the  peti- 
tion, and  admitted  In  the  answer,  that  de- 
fendant Insurance  company  was  a  corpora- 
tion, organized  under  the  laws  of  New  York. 
The  corporate  organization  and  existence  of 
the  bank,  and  Its  place  of  business  at  Law- 
ton,  Comanche  county,  were  both  alleged  and 
admitted  in  the  pleadings.  It  Is  clear,  there- 
fore, that  the  venue  properly  lay  in  Coman- 
che county,  and  that  the  action  was  rightly 
brought  In  said  county. 

[2]  Section  4234,  Wilson's  Rev.  &  Ann. 
Stats,  provides  that:  "Any  person  may  be 
made  a  defendant  who  has  or  claims  an  in- 
terest in  the  controversy  adverse  to  the 
plaintiff,  or  who  is  a  necessary  party  to  a 
complete  determination  or  settlement  of  the 
question  Involved." 

[3]  While  section  4239  provides:  "That  the 
court  may  determine  any  controversy  be- 
tween any  parties  before  it,  when  it  can  be 
done  without  prejudice  to  the  rights  of  oth- 
ers or  by  savijg  their  rights;  when  a  de- 
termination of  the  controversy  cannot  be  had 
without  the  presence  of  other  parties,  the 
court  must  order  them  to  be  brought  in." 

This  case  is  one  coming  within  the  purview 
of  the  foregoing  provisions  of  the  statutes. 
The  administratrix,  both  before  and  after 
she  was  made  a  party  defendant,  was  active- 
ly asserting  a  claim  to  the  fund  due  under 
the  policies.  The  court  could  therefore  not 
properly  determine  the  controversy  between 
the  original  parties  without  prejudicing  the 
rights  of  either  the  Insurance  company  or  of 
plaintiff  in  error.  It  was  therefore  not  only 
proper,  but  necessary,  as  shown  by  the  bill 
of  interpleader,  that  the  administratrix  be 
made  a  party  to  the  proceedings.  The  In- 
surance company  offered  no  objection  and 
raised  no  question  as  to  the  jurisdiction  of 
the  court;  in  fact,  could  not  have  done  so. 
In  its  answer,  It  became  the  moving  party. 

[4]  Section  4200,  Wilson's  Rev.  &  Ann. 
Stats.,  provides  that  where  an  action  is  right- 
ly brought  In  any  county,  according  to  the 
provisions  of  article  5  (designating  the  coun- 
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ty  In  which  actions  may  be  brought),  a  sum- 
mons shall  be  Issued  to  any  other  county 
against  any  one  or  more  defendants,  at  the 
plaintiff's  request.  Section  7  of  the  act  of 
April  28,  1908,  as  to  a  foreign  insurance  com- 
pany, supersedes  section  4255  of  Wilson's 
Statutes.  The  defendant,  having  been  right- 
ly sued  in  Comanche  county,  was  entitled, 
upon  proper  showing  made,  to  hare  all  par- 
ties interested  brought  before  the  court,  and 
tiare  a  summons  issued,  directed  to  the 
sheriff  of  Oklahoma  county,  for  service  up- 
on the  administratrix,  who  was  a  resident  of 
said  county.  In  no  other  way,  plaintiff  hav- 
ing elected  to  sue  in  Ck>manche  county,  could 
the  administratrix  have  been  brought  in  as 
a  party  to  said  action.  If  the  trial  court. 
In  making  parties  defendant,  were  limited 
to  residents  of  the  particular  county  in  which 
the  action  was  pending,  the  provisions  of 
the  statute  pertaining  to  the  making  of  new 
parties  would  be  shorn  of  much  of  their 
salutary  power.  We  agree  fully  with  counsel 
that,  in  order  to  summons  one  not  a  resident 
of  the  county  where  the  suit  is  brought, 
some  one  or  more  defendants  must  be  right- 
ly suable  in  such  county;  otherwise,  no  ju- 
risdiction is  acquired  over  the  nonresident. 
This  question  was  authoritatively  decided 
by  the  Supreme  Court  of  Kansas  in  an  opin- 
ion by  Brewer,  J.,  in  Hendrix  et  al.  v.  Ful- 
ler. 7  Kan.  332,  where  it  was  said  in  the 
syllabus:  "Where  one  of  two  defendants  in 
the  county  where  the  suit  is  brought  acknowl- 
edges service  on  the  back  of  the  summons, 
a  summons  for  the  other  defendant  may 
be  rightly  issued  to  another  county."  Before 
a  summons  can  rightly  Issue  from  one  coun- 
ty to  another,  the  person  served  with  the 
summons  in  the  county  in  which  the  action 
is  brought  must  have  a  real  and  substantial 
interest  In  the  subject  of  the  action  adverse 
to  the  plaintiff  and  against  whom  some  sub- 
stantial relief  may  be  obtained,  and  the  ac- 
tion must  be  rightly  brought  in  the  county 
in  which  it  brought,  as  against  the  person 
served  with  summons  in  such  county.  Bren- 
ner V.  Egly,  23  Kan.  125;  Rullman  y.  Hulse, 
32  Kan.  598,  5  Pac.  176;  Id.,  33  Kan.  670. 
7  Pac.  210:  Allen  v.  Miller,  11  Ohio  St.  374; 
Drea  v.  Carrington  et  al.,  32  Ohio  St.  595. 
The  requirements  of  the  foregoing  authori- 
ties, based  upon  a  statute  similar  in  its  re- 
quirements to  the  one  here  considered,  is 
conclusive  of  the  question  that  the  district 
court  of  Comanche  county  had  jurisdiction 
over  the  plaintiff  in  error,  unless  other  of  the 
as.4ignment8  of  plaintiff  are  well  taken. 

IS)  The  motion  filed  by  plaintiff  in  error, 
above  set  forth,  among  other  objections, 
urges  that  the  defendant  is  improperly  join- 
ed in  said  action;  that  the  petition  and 
cross-petition  do  not  state  a  cause  of  action 
or  give  any  reason  why  the  defendant  should 
be  Joined  or  made  a  party;  that  prior  to  fil- 
ing suit  the  county  court  of  Oklahoma  coun- 
ty bad  acquired  Jurisdiction  of  the  proijerty 


involved  in  the  action;  tliat  the  defendant 
bad  no  Interest  in  the  controversy  between 
the  plaintiff  bank  and  the  Insurance  compa- 
ny; that  plaintiff  cannot  maintain  its  action 
against  the  defendant  or  any  one  until  the 
claim  had  first  been  presented  to  the  adminis- 
tratrix for  allowance  or  rejection;  and  that 
several  independent  and  different  causes  of 
action  are  improperly  Joined.  A  determina- 
tion of  these  questions  would  have  involved  a 
decision  of  the  merits  of  the  controversy. 

In  Bankers'  Life  Insurance  Company  v. 
Bobbins,  59  Xeb.  170,  80  N.  W.  484,  in  re- 
sponse to  an  additional  order  of  revivor 
served  upon  the  company,  the  Insurance 
company  appeared  in  court  and  filed  what  it 
styled  "a  special  appearance,"  assigning  18 
objections  to  the  revival  of  the  judgment. 
Some  of  the  objections  raised  Issues  of  fact 
which  were  tried  and  submitted  upon  oral 
evidence.  The  court  held  that  any  inquiry 
into  the  efficiency  of  the  order  was  a  juris- 
dictional process,  because  it  was  said  that 
the  defendant  by  its  "special  appearance" 
appeared  generally,  and  thus  became  sub- 
ject to  the  authority  of  the  court.  One  of 
the  objections  urged  was:  "That  the  several 
kinds  of  relief  sought  by  plaintiff  were  Im- 
properly Joined."  Upon  this  and  another 
issue  raised  by  the  company's  objection, 
after  evidence  taken,  the  court  held  that,  had 
these  points  been  decided  against  the  plain- 
tiff, he  would  have  been  defeated,  not  because 
the  court  was  without  jurisdiction  of  the  de- 
fendant or  of  the  subject-matter  of  the  ac- 
tion, but  because  the  facts  alleged  and  prov- 
ed did  not  entitle  him  to  the  relief  demanded. 
That  those  objections  did  not  relate  to  the 
power  of  the  court  to  hear  and  determine  the 
application,  but  because,  the  court  said: 
"The  effort  of  the  comiwny  evidently  was 
to  try  the  matter  and  obtain  a  Judgment  on 
the  merits  while  standing  Just  outside  the 
threshold  of  the  court.  That  it  could  not 
do.  A  party  cannot  be  permitted  to  occupy 
so  ambiguous  a  position.  He  cannot  deny 
the  authority  of  the  court  to  take  cogni- 
zance of  an  action  or  proceedings,  and  at 
the  same  time  seek  a  judgment  in  its  favor 
on  the  ground  that  his  adversary's  allega- 
tions are  false  or  that  his  proofs  are  Insuffi- 
cient. •  •  *  Whether  an  appearance  is 
general  or  special  does  not  depend  upon  the 
form  of  the  pleading,  but  on  its  substance. 
If  a  defendant  invoke  the  judgment  of  the 
court  in  any  manner  upon  any  question  ex- 
cept that  of  the  power  of  the  court  to  hear 
and  decide  the  controversy,  his  api)earance  Is 
general."  Hurlbut  v.  Palmer,  39  Neb.  158, 
57  N.  W.  1019;  South  Omaha  Xat.  Bank  v. 
F.  &  M.  Nat.  Bank,  45  Neb.  29,  63  N.  W.  128; 
Fowler  v.  Brown,  51  Neb.  414,  71  N.  W.  54: 
Warren  v.  Cook,  116  111.  199,  5  N.  E.  5.38; 
(Gilbert  V.  Ilall,  115  Ind.  549,  18  N.  E.  28; 
2  Enc.  Plead.  &  Pr.  636. 

The  administratrix  having,  therefore.  In- 
voked the  Judgment  of  the  court  on  questions 


Digitized  by 


Google 


186 


121  PACIFIC  REPORTER 


(OkL 


other  than  of  its  Jurisdiction,  the  appearance 
was  general,  and  the  motion  to  quash  and 
set  aside  the  service  was  proi)erly  overruled. 
A  special  appearance  necessarily  precludes 
a  party  entering  It  from  obtaining  any  de- 
cision on  the  merits  of  the  controversy.  3 
Cyc.  528.  But  even  treating  the  motion  in 
the  most  favorable  light  possible,  by  con- 
sidering it  a  demurrer  both  to  the  petition 
and  the  answer  and  Interpleader,  it  could  not 
l>e  sustained. 

[1]  PlaintifT  banic  sued  as  the  transferee 
and  owner  of  the  policies  of  Insurance.  The 
court.  In  its  Judgment,  found  that  the  policies 
were  assigned  to  plaintiff  by  Edward  P. 
Haynes  In  payment  of  his  indebtedness  to 
the  banlc  of  $5,888.47.  Plaintiff  banli  at  no 
time  sought  any  relief  against  the  estate  of 
decedent.  The  administratrix  was  brought 
into  the  cause  on  the  application  of  the  in- 
surance company.  The  statutes  regulating 
the  time  within  which  claims  against  an  es- 
tate arising  on  contract  must  be  presented 
for  allowance  or  rejection  can  have  no  ap- 
plication in  such  case.  In  Christy  v.  Dana, 
34  Cal.  548,  a  mortgage  had  been  executed 
by  the  intestate  upon  certain  lands  which,  pri- 
or to  his  death,  he  and  bis  wife  bad  convey- 
ed to  the  Natoma  Water  &  Mining  Company. 
Action  was  brought  against  the  administra- 
trix and  the  company  for  the  foreclosure  of 
the  mortgage.  A  decree  of  foreclosure  was 
rendered,  and  It  was  urged  on  appeal  that 
the  plaintiff's  claim  was  not  presented  to  the 
administratrix  for  allowance  until  after  the 
administration  was  closed.  It  was  held  that: 
"Inasmuch  as  no  relief  is  demanded  against 
the  estate,  and  the  Intestate  at  the  time  of 
his  death  had  no  Interest  in  the  land,  there 
was  no  need  for  the  plaintiff  to  present  his 
claim  to  the  administratrix  for  allowance." 
This  decision  was  followed  and  approved  in 
Schadt  V.  Heppe,  Adm'r,  45  Cal.  433.  In 
Kerns  v.  McKean,  65  Cal.  411,  4  Pac.  404,  It 
was  said:  "The  law  did  not  require  Patte- 
son  to  present  any  claim  against  the  estate 
of  Sanborn  to  his  administrator.  He  asked 
nothing  against  the  estate.  He  was  merely 
claiming  his  own  property.  The  failure  to 
present  such  claim  was  no  defense  to  this 
action." 

If  the  cause  of  action  bad  been  brought  by 
plaintiff  seeliing  to  foreclose  a  mortgage  or 
as  a  pledgee,  seeking  to  enforce  the  contract 
of  pledge,  a  construction  of  the  statute  with 
reference  to  the  necessity  of  its  being  pre- 
sented to  the  administratrix  would  perhaps 
arise;  but  such  is  not  the  question  presented 
for  our  consideration,  and  we  are  tlierefore 
not  called  upon  to  express  any  opinion  on 
that  question. 

The  questions  considered  cover  the  only  as- 
signments of  error  urged  in  the  brief  of  plain- 
tiff In  error.  The  Judgment  of  the  trial  court 
should  therefore  be  affirmed. 

PER  CURIAM.     Adopted  in  whole. 


ADKIXS  V.  ARNOLD  et  al. 
(Supreme  Court  of  Oklahoma.     Nov.  11,  1911.> 

(Syllabut  by  the  Court.) 

1.  HrSBAND       AND       WlFE       (|      1»5»)— WlFB'S 

Real  Estate— Conveyances— Effect. 
Under  the  laws  in  force  in  Indian  Territo- 
ry prior  to  statehood,  a  married  woman  could 
convey  the  title  to  her  real  estate,  the  same  as 
if  she  were  sinKle;  and  where  she  joins  her 
husband  in  a  deed  of  her  land,  and  also  relin- 
quishes dower,  the  deed  will  convey  the  fee, 
though  she  acknowledges  only  the  relinquish- 
ment of  dower. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  §  195.*] 

2.  Husband  and  Wife  (f  181*)— Wife's 
Real  EIstate  —  Conveyances  —  Statutory 
Pkovisions. 

Sections  648  and  659  of  chapter  27,  Mans- 
field's I>igest  of  the  JjawB  of  Arkansas,  put  in 
force  in  the  Indian  Territory  by  Act  of  Con- 
gress of  Feb.  19,  1903.  c.  707,  32  11.  S.  .Stat. 
H41,  were,  in  so  far  as  they  affected  the  con- 
veyance by  a  married  woman  of  her  lands,  in- 
consistent with  section  4621,  c.  104,  of 
Mansfield's  Digest  (Ind.  T.  Ann.  St.  1899,  | 
3021),  which  was  in  force  prior  thereto,  and  to 
the  extent  of  such  inconsistency  said  se<'tions 
648  and  659  were  not  in  force  in  Indian  Terri- 
tory prior  to  statehood. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §  713 ;   Dec.  Dig.  i  181.*] 

3.  Husband  and  Wife  (S  194*)- Wife's 
Real  BState  —  Conveyance  —  Defective 
Acknowledgment. 

Under  the  laws  in  force  in  Indian  Territo- 
ry prior  to  statehood,  a  deed  by  a  married  wo- 
man of  her  lands,  wherein  she  joins  her  bus- 
band  in  the  operating  words  of  grant,  but  ac- 
knowledges relinriiiishment  of  dower  only,  is 
not  sufficiently  acknowledged  to  entitle  it  to 
record,  but  it  is  sufficient,  as  between  the  par- 
ties or  privies  to  convey  the  fee. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.   Dig.  §  194.»] 

(Additional  Syllabut  by  Editorial  Staff.) 

4.  Appeal  and  E^bbob  (§  102*)— Appbalabuc 
Obders— Ruling  on  Demubber. 

While  there  are  cases  in  which  an  appeal 
will  lie  without  a  final  judgment,  yet  when  a 
demurrer  to  the  answer  is  sustained,  and  de- 
fendant elects  to  stand  on  her  pleading  and  re- 
fuses to  plead  further,  the  plaintiCt  is  entitled 
on  motion  to  judgment,  and  there  is  no  error 
in  refilling  to  suspend  the  proceedings  until  de- 
fendant could  prosecute  an  appeal. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  IMg.  iS  688-698;  Dec.  Dig.  | 
102.*] 

5.  Pleadino    (I   194*)— Demubbeb— Dbtebmi- 

KATION. 

That  an  answer  contained  h  general  denial 
did  not  render  it  error  to  sustain  a  demurrer 
thereto,  where  the  affirmative  averments  are 
inconsistent  with  the  general  denial  and  admit 
all  the  allegations  of  the  petition  in  so  far  as 
they  are  material,  in  the  event  the  court  finds 
the  law  contrary  to  defendant's  assertion  of  it 
and  that  the  deed  defendant  admits  executing 
did,  in  law,  pass  title  to  the  lands. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Dec.  Dig.  §  194.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Hughes  County; 
John  Caruthers,  Judge. 

Action   by    Henry    C.    Arnold   and    other.s. 


*For  other  cases  see  same  topic  and  swtlon  NUMBER  Id  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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a|i;aln8t  Martha  Adkina.    Judgment  for  plain- 
tiffB,  and  defendant  brings  error.    Affirmed. 

Lewis  C.  Lawson  and  Crump  &  Rogers, 
for  plaintiff  In  error.  Osborn  A.  Morton,  for 
defendants  In  error. 

BREWER,  C.  This  suit  was  tried  In  the 
district  court  of  Hughes  county,  Okl.,  and  is 
here  for '  review  of  the  action  of  the  trial 
court  In  sustaining  a  demurrer  to  the  an- 
swer and  cross-petition  of  plaintiff  In  error. 

The  facts  are  substantially  as  follows; 
Henry  C.  Arnold,  one  of  the  defendants  In 
error,  as  plaintiff  below,  brought  suit  on  note 
and  to  foreclose  a  mortgage  on  the  N.  %  of 
the  S.  E.  %,  section  13,  township  8  N.,  range 
9  E.,  Hughes  county,  Okl.,  against  Jake  P. 
Arnold  as  mortgagor.  The  Richardson  Dry 
Goods  Company,  W.  B.  Adklns,  and  Martha 
Adkins,  the  plalntlflb  In  error,  were  made 
defendants  below.  The  defendant  Jake  F. 
Arnold,  the  Dry  Goods  Company,  and  W.  B. 
Adklns  defauHed  and  filed  no  pleadings  in 
the  case,  and  final  judgment  was  rendered 
against  them  on  account  of  whidi  no  com- 
plaint is  made.  The  allegations  of  the  peti- 
tion brought  Martha  Adkins  into  the  case  by 
the  following  averments:  "(6)  That  the  said 
defendants,  Martha  Adkins,  W.  B.  Adklns, 
and  the  Richardson  Dry  Goods  Company, 
hare,  or  claim  to  have,  some  Interest  In  or 
Hen  on  the  said  mortgaged  premises,  which,  if 
any,  accrued  since  the  Men  of  the  said  mort- 
gnge."  The  defendant  Martha  Adkins,  plain- 
tiff In  error  here,  alone  appeared  and  filed 
pleadings.  The  defendant  Jake  F.  Arnold  Is 
made  defendant  In  error,  but  alleges  no 
error,  and  neither  he  nor  the  Richardson 
Dry  Goods  Company  will  be  further  consid- 
ered. Hereafter  for  convenience  the  plaintiff 
In  error  will  be  called  "defendant,"  and  de- 
fendant In  error  "plaintiff." 

The  defendant  Martha  Adklns  appeared 
In  the  case  and  filed  an  answer  consisting 
of  a  general  denial  and  cross-petition  praying 
for  afllrmatlve  relief.  A  demurrer  to  this 
plea  was  sustained,  she  amended,  another 
demurrer  was  sustained,  and  she  again 
amended,  upon  the  sustaining  of  a  demurrer 
to  her  final  amended  plea.  She  refused  to  fur- 
ther plead.  She  asked  that  proceedings  be 
suspended,  pending  an  appeal  to  this  court. 
This  suspension  of  proceedings  was  denied, 
and  Judgment  on  the  pleadings  was  entered. 
For  her  cross-petition  the  defendant  alleged. 
In  substance,  that  she  was  the  owner  of,  in 
her  own  right,  as  her  sole  and  separate 
e<!tate,  the  lands  In  controversy.  She  alleged 
facts  to  show  her  title  originally,  but,  as  the 
fact  tliat  at  a  certain  date  she  was  the  owner 
Is  not  in  issue,  these  facts  are  not  material. 
She  alleged  that  she  and  her  codefendaut, 
W.  B.  Adkins,  were,  and  bad  been  for  many 
years,  husband  and  wife;  that  prior  to  Feb- 
ruary 23,  1907,  the  date  of  the  mortgage,  she 
and  her  husband  executed  a  certain  deed  to 
Jake  F.  Arnold,  the  mortgagor  concerning 
tbe  lauds  in  suit    She  sets  up  this  deed  and 


Its  acknowledgment  in  full  as  part  of  her 
croHs-petltlon.  She  fiDeges  she  signed  the 
deed  as  the  wife  of  said  codefendant;  that 
by  its  terms  It  shows  she  merely  relinquished 
dower  in  the  lands.  She  alleges  that,  her 
husband  liavlng  no  Interest  In  the  land,  his 
deed  conveyed  nothing;  that  her  relinquish- 
ment of  dower  In  the  deed  conveyed  nothing 
because  she,  being  the  owner  of  the  land, 
had  no  rights  of  dower  to  convey;  that 
therefore  the  deed  conveyed  nothing  to  Jake 
F.  Arnold,  and  his  mortgage  to  Henry  C. 
Arnold  conveyed  nothing;  that  the  deed  and 
mortgage  are  void  and  passed  no  title,  etc., 
and  are  clouds  on  her  title,  etc.,  and  prays 
for  cancellation,  etc.,  and  equitable  relief. 

By  sustaining  the  demurrer  to  defendant's 
answer  and  cross-petition,  the  court  below 
held  that  the  deed  set  up  In  the  cross-peti- 
tion did  convey  the  title  to  tlie  land  to  Jake 
F.  Arnold,  as  a  matter  of  law,  and  that 
therefore  Jake  F.  AnKrid  could  make  a  valid 
mortgage  on  the  land  to  the  plaintiff.  While 
there  are  several  questions  raised  In  this 
case,  the  final  rights  of  the  parties  will  be 
determined  by  the  construction  of  the  deed 
and  its  acknowledgment,  as  pleaded  by  de- 
fendant. 

[4]  Before  commencing  the  consideration 
of  this  decisive  feature  of  the  case,  however, 
we  win  notice  certain  questions  Insisted  on 
by  defendant  It  Is  alleged,  as  error  of  the 
court  the  refusing  to  suspend  all  proceed- 
ings, upon  sustaining  the  demurrer,  until  de- 
fendant could  prosecute  an  appeal.  While 
it  Is  true  that  under  the  statutes  there  are 
cases  in  which  an  appeal  will  lie  without  a 
final  Jndgment  in  the  case  (Wesley  et  al.  ▼. 
Diamond  et  al.,  26  Okl.  170,  106  Pac.  S24), 
yet  in  this  case,  when  the  demurrer  was  sus- 
tained and  defendant  elected  to  stand  on  her 
pleading,  and  refused  to  plead  further,  she 
was  before  tite  court  tn  default,  and  the 
plaintiff  was  entitled,  on  motion,  to  Judg- 
ment In  Pugh  V.  Stlgler,  21  OkL  854,  07 
Pac.  566,  It  Is  said:  "Where  the  allegations 
of  the  complaint  as  amended  are  admitted 
In  the  answer,  and  affirmative  matter  plead- 
ed, and  the  same  filed  as  an  answer  and 
cross-complaint,  on  a  motion  for  Judgment 
on  the  pleadings,  the  same  should  be  render- 
ed for  plaintiff  if  the  ailegatlons  of  the  cross- 
complaint  are  sufficient  to  sustain  a  judg- 
ment for  defendant." 

[S]  The  defendant  also  urges  that  the  sus- 
taining of  the  demurrer  was  error,  because 
her  answer  contained  a  general  denial.  But 
In  this  case,  while  this  Is  true,  yet  her  affirm- 
ative averments  are  Inconsistent  with  the 
general  denial,  and  admit  all  the  ailegatlons 
of  plaintiff's  petition.  In  so  far  as  they  be- 
come material  to  her,  in  the  event  the  court 
finds  the  law  contrary  to  her  assertion  of  It, 
and  that  the  deed  she  admits  executing  did 
In  law  pass  title  to  the  lands  to  the  mortga- 
gor. The  question  of  the  validity  of  the  mort- 
gage as  between  the  parties  to  the  mortgage 
was  not  material  to  her,  if,  as  a  matter  of 
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lav,  she  had  conveyed  all  her  title  and  es- 
tate in  the  lauds,  and  this  is  shown  by  her 
cross-petition.  Her  pleadings  must  be  con- 
sidered and  construed  as  a  whole,  and,  when 
80  considered,  the  court  did  not  oommit  er- 
ror In  sustaining  the  demurrer  on  this 
ground,  if  It  was  correct  in  Its  construction 
of  the  deed  set  up,  which  main  question  we 
will  now  proceed  to  determine. 

[2]  To  properly  determine  the  questions 
arising  in  this  case,  it  is  necessary  to  Inquire 
into  and  determine  the  state  of  the  law,  In 
Indian  Territory,  prior  to  statehood,  relative 
to  the  conveyance  of  real  property,  and  es- 
pecially of  the  real  property  of  married  wo- 
men. It  is  contended  in  this  case  that  the 
statute  of  Arliansas,  requiring  the  husliand 
to  join  In  the  deed  conveying  the  wife's  land, 
was  in  full  force,  unmodified  as  found  In 
section  659  of  chapter  27  of  Mansfield'a  Di- 
gest; and  that,  being  so  in  force,  a  certain 
line  of  the  decisions  of  the  Supreme  Court 
of  that  state  was  brought  over  with  it,  and 
became  binding  on  the  courts  of  Indian  Ter- 
ritory. This  line  of  decisions  announced, 
Iterbaps,  the  most  rigid  rules  regarding  the 
mode  and  acluiowledgment  of  conveyances 
of  any  of  the  states,  with  perhaps  the  ex- 
ception of  Virginia  and  West  Virginia.  In 
these  decisions  a  strict  and  literal  compli- 
ance with  the  prescribed  forms,  and  even 
the  use  of  statutory  words,  was  required  to 
pass  title.  After  the  adoption  of  the  Ar- 
kansas Constitution  In  1874,  these  rigid  rules 
of  construction  were  in  large  measure  re- 
laxed, and  many  of  the  earlier  cases  over- 
ruled or  the  principles  announced  in  them 
abandoned,  and  a  new  rule  of  decision  be- 
came the  settled  law.  To  determine  which 
of  these  lines  of  decisions  should  guide  the 
court,  it  will  be  necessary  to  go  somewhat 
at  length  Into  this  matter.  Section  659,  c. 
27,  M.  D.,  which  requires  the  husband  to 
join  in  the  execution  of  a  married  woman's 
deed  to  her  lands,  is  a  provision  found  In 
the  first  statutes  of  that  state.  Section  10, 
c.  31,  Stat.  1836.  It  was  continued  In  all 
subsequent  statutes,  and  In  section  849. 
Gantt's  Digest  1874.  In  the  Constitution  of 
1S68  Arlcansas  enlarged  the  rights  of  mar- 
ried women  and  gave  them,  in  section  6, 
art.  12,  the  right  to  devise  or  bequeath  their 
real  estate  the  same  as  though  a  femme 
sole.  In  tlie  Constitution  of  1874.  the  rights 
of  marrij^  women  were  still  further  enlarg- 
ed, and  8"k'tion  7,  art  9,  thereof  gave  them 
the  right  not  only  to  devise  or  bequeath,  but 
also  to  convey  their  real  estate  the  same  as 
though  a  feuime  sole.  After  the  adoption 
of  this  constitutional  provision,  the  Legis- 
lature adopted  It  (section  7,  art.  9)  in  htec 
verba,  as  a  law,  March  8,  1SS3.  and  It  is 
section  4621,  c.  104.  M.  D.  Ark.  (Ind.  T.  Ann. 
St.  isno.  i  3021).  This  was  the  state  of  the 
law  of  Arkiinsas  when  its  statutes  (Mans- 
field's IMgest)  were  ooni|>iled  in  1884,  and 
while  the  ancient  provision  of  tlie  law  re- 
quiring the  Joining  of  the  husband  In  a  mar- 


ried woman's  deed  was  Incorporated  In  that 
compilation,  as  section  659,  c.  27,  yet  It  had 
been  modified,  so  as  not  to  require  such  join- 
ing of  the  husband  in  the  conveyance  of  the 
wife's  land  by  both  the  sections  of  the  Con- 
stitution of  1874,  supra,  and  by  the  later 
act  (section  4621)  of  the  Legislature;  and 
therefore,  although  Incorporated,  without 
modification,  in  Mansfield's  Digest,  It  was. 
not  the  law  of  that  state,  after  the  adoption 
of  the  Constitution  of  1874,  and  was  there- 
fore not  a  law  of  Arkansas  at  the  close  of 
the  legislative  session  of  1883.  An  unbroken 
line  of  decisions  of  the  Supreme  Court  of 
Arkansas  hold  that  after  the  adoption  of  the 
Constitution  of  1874  this  section,  in  so  far 
as  It  required  husbands  to  Join  In  their - 
wife's  deed  to  her  lands,  was  not  In  force, 
as  to  lands  acquired,  or  where  the  marital, 
r^ations  began,  after  the  adoption  of  the 
Constitution.  Roberts  v.  Wllcoxson,  36  Ark. 
355;  Holt  v.  Moore,  37  Ark.  148;  Donahue 
V.  Mills,  41  Ark.  421;  Bryan  v.  Winburn,  43 
Ark.  28;  Criscoe  v.  Hambrick,  47  Ark.  325, 
1  S.  W.  150. 

On  May  2,  1890,  Congress  passed  an  act 
to  enlarge  the  Jurisdiction  of  the  United 
States  courts  in  the  Indian  Territory,  and. 
for  other  purposes  (chapter  182,  26  U.  S. 
Stat.  94).  Section  31  of  this  act  provided: 
"That  certain  general  laws  of  the  state  of 
Arkansas  in  force  at  the  close  of  the  session 
of  the  General  Assembly  of  that  state  of 
eighteen  himdred  and  eighty-three,  as  pub- 
lished in  eighteen  hundred  and  eighty-four 
in  the  volume  known  as  'Mansfield's  Uigest' 
of  the  Statutes  of  Arkansas,  which  are  not 
locally  Inapplicable  or  In  confiict  with  this 
act,  etc.,  ♦  •  •  are  hereby  extended  over 
and  put  in  force  In  the  Indian  Territory, 
until  Congress  shall  otherwise  provide,  that 
is  to  say,  the  provisions  of  the  said  general 
statutes  of  Arkansas  relating  •  *  ♦  to- 
married  women,  chapter  one  hundred  and 
four." 

The  first  paragraph  of  clmpter  104  as  thus 
put  In  force  is :  "Section  4621.  The  real  and 
personal  property  of  any  femme  covert  in 
this  state,  acquired  either  before  or  after 
marriage,  whether  by  gift,  grant  inherit- 
ance, devise  or  otherwise,  shall,  so  long  as 
she  may  choose,  be  and  remain  her  separate 
estate  and  property,  and  may  be  devised  be- 
queathed  or  conveyed  by  her  the  same  as  if 
she  were  a  femme  sole;  and  the  same  shall 
not  be  subject  to  the  debts  of  her  husband." 

That  a  married  woman  could  convey  her 
real  estate  under  this  provision,  as  though 
she  were  single,  is  not  disputed  up  to  190:i, 
when  Congress  passed  another  act  (Act  Feb. 
19,  1903,  c.  707,  32  U.  S.  Stat,  at  L.  p.  841). 
putting  in  force  In  Indian  Territory  chapter 
27,  Mansfield's  I>lgest.  The  adopting  words 
are:  "That  chai)ter  27  of  the  Digest  of  the 
Statutes  of  Arkansas  known  as  Mansfield's 
Digest  of  eighteen  hundred  and  eighty-four. 
Is  hereby  extended  to  the  Indian  Territory, 
so  far  as  the  same  may  be  applicable  and  not 
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Inconsistent  with  any  law  of  CongreM,"  etc. 

In  cbaptw  27,  soiNra,  are  the  following 
sections: 

"Sec.  648.  A  married  woman  may  convey 
h&  real  estate  or  any  part  thereof  by  deed 
of  conveyance,  executed  by  herself  and  her 
husband  and  acknowledged  and  certified  In 
the  manner  hereinafter  prescribed." 

"Sec.  6S9.  The  conveyance  of  any  real 
estate  by  any  married  woman,  or  the  relln- 
qulfihinent  of  dower  In  any  of  her  husband's 
real  estate,  shall  be  authenticated  and  the 
title  passed,  by  such  married  woman  volun- 
tarily appearing  before  the  proper  court  or 
officer,  and  In  the  absence  of  her  husband 
declaring  that  she  had  of  her  own  free  will 
executed  the  deed  or  inatrummt  in  question, 
or  that  she  had  signed  the  relinquishment  of 
dower  for  the  purpose  therein  otHitained,  and 
set  forth  without  compulsion  or  undue  In- 
flnence  of  her  husband." 

Mr.  Bledsoe,  In  his  book  entitled  Indian 
Land  Laws,  at  page  106,  says:  "Section  4621 
Is  copied  from  the  Constitution  of  Arkansas 
of  1868  (1874).  Previous  to  1868  (1874),  both 
under  the  (institution  and  the  statutes 
the  conveyance  by  a  married  woman  of  her 
property  had  to  be  Joined  in  by  her  husband. 
By  mistake  of  the  digester  the  old  provision 
in  the  chapter  on  conveyances  with  reference 
to  the  a^nowledgment  of  a  married  woman 
In  force  prior  to  the  adoption  of  the  Con- 
stitution of  1868  (1874)  was  continued  In  the 
statute.  It  is  sections  659,"  etc.  After  quot- 
ing the  section,  he  continues:  "The  chapter 
containing  this  section  having  been  put  in 
force  In  1903  subsequent  to  the  extension  of 
the  chapter  on  married  women  over  the  In- 
dian Territory,  some  question  has  arisen  as 
to  whether  a  conveyance  by  a  married  wo- 
man is  valid  where  not  joined  in  and  ac- 
knowledged by  her  husband.  *  *  *  It 
Is  not  believed  that  Congress  intended  to  de- 
prive a  married  woman  of  the  liberty  given 
her  tinder  the  married  woman's  act  and  rec- 
ognized by  every  other  law  in  force  in  the 
Indian  Territory  at  that  time.  Such  a  con- 
veyance made  by  a  married  woman  and 
acknowledged  as  a  femme  sole  would  probat)- 
ly  pass  title  to  her  property." 

It  may  be  also  mentioned  that  the  chapter 
104,  relating  to  married  wom«i,  was  incor- 
porated In  the  compilation  of  laws  in  gener- 
al use.  In  Indian  Territory  Statutes  1899, 
and  chapter  27  was  not  in  that  compilation. 
We  think  that  it  is  beyond  dispute  that  the 
bar  of  Indian  Territory  almost  unanimously 
held,  and  advised  clients,  that  a  married  wo- 
man could  convey  her  lands,  under  the  mar- 
ried woman's  act,  the  same  as  If  she  were 
single.  Whether  this  opinion  was  the  result 
of  careful  comparison  and  analysis  of  the 
conflicting  provisions,  or  was  influenced  by 
the  fact  that  one  provision  was  In  the  Indian 
Territory  statutes  and  the  other  was  not, 
it  Is  needless  to  Inquire;  but  It  is  probably 
true  that  hundreds  if  not  thousands  of  titles 


tn  the  cities  and  towns  of  Indian  Territory 
have  been  acquired  and  transferred  under 
this  oonstmction,  Involving  an  enormous  sum 
of  money  in  the  aggregate  and  covering  a 
period  of  many  years.  We  believe  it  would 
be  exceedingly  unfortunate,  If  this  court 
should  be  compelled  to  hold,  on  this  proposi- 
tion, with  the  views  of  plaintiff  In  error. 
Such  holding  would  result  in  widespread 
confusion,  and  often  in  disaster,  among  the 
holders  of  titles  In  the  east  half  of  the  state, 
and  to  do  so  we  would  have  to  feel  It  to  be 
the  unanswerable  demand  of  the  law.  We 
do  not  And  It  necessary,  however,  for  such 
considerations  to  enter  Into  the  matter. 
Congress,  early  in  its  Miactment  of  general 
laws  to  govern  Indian  Territory,  seems  to 
have  caught  the  spirit  of  the  times,  and 
struck  from  married  women  the  shackles 
of  the  common-law  limitations  and  restric- 
tions. Most  of  the  states  of  this  Union  from 
which  the  Congress  is  gathered  have  enlarg- 
ed the  rights  and  legal  status  of  married  wo- 
men; and  it  would  seem  strange  that  the 
Congress,  after  having  accorded  these  rights 
and  permitting  them  to  continue,  and  a  rule 
of  conveyance  and  of  property  to  arise, 
during  a  period  of  more  than  12  years, 
should  intend  to  suddenly  reverse  its  policy, 
and  place  the  married  women  of  Indian  Ter- 
ritory again  under  common-law  disabilities. 
And  this,  too,  when  the  states  from  which 
the  congressmen  come  are  yearly  traveling 
farther  in  the  opposite  direction. 

We  believe  it  was  the  intention  of  Con- 
gress to  provide  for  the  people  of  Indian 
"Territory  a  body  of  harmonious  laws  under 
which  they  should  live  and  conduct  business. 
In  the  importation  of  statutes  from  other 
states,  especially  when  brought  over  at  dif- 
ferent times,  the  very  size  of  the  transac- 
tion and  the  number  of  the  provisions  makes 
It  almost  unavoidable  that  conflicts  occur. 
For  this  reason,  a  clause  providing  for  har- 
mony is  always  Inserted.  As  in  this  In- 
stance. This  chapter  27  was  brought  over 
and  put  in  force,  "so  far  as  the  same  may  be 
applicable  and  not  Inconsistent  with  any  law 
of  Congress,"  etc. 

It  was  Inconsistent  with  regard  to  the 
matters  discussed.  It  either  repealed  by 
implication  the  prior  law,  or  it  was  intended 
to  be  brought  over  In  so  far  as  it  harmonized 
with  the  prior  laws.  We  believe  the  latter 
to  have  been  the  intention  of  Congress,  and 
that  sections  648  and  659  were  brought  over 
so  modifled  as  not  to  affect  the  conveyance 
by  a  married  woman  of  her  lands.  To  bold 
otherwise  would  overturn  a  rule  of  convey- 
ancing in  force  for  years,  would  destroy  ti- 
tles, and  result  in  disastrous  confusion. 
This  being  true,  the  decisions  of  the  Supreme 
Court  of  Arkansas,  construing  these  Identical 
laws,  both  in  the  statutes  at  the  same  time 
in  conflict,  and  rendered  by  that  court  prior 
to  the  date  of  their  adoption  here,  should 
furnish  a  guide  and  the  rules,  under  which 
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the  deed  In  this  controversy  must  be  meas- 
ured and  tested. 

[1]  So  far  as  tills  case  is  concerned.  It 
stands  admitted  that,  on  the  date  of  the 
execution  of  the  deed  by  defendant  to  Jake 
F.  Arnold  to  the  lands  conveyed  in  his  mort- 
gage to  plaintiff  Henry  C.  Arnold,  defendant 
Martha  Adkins  was  the  owner  of  the  lands 
as  her  separate  estate,  in  her  pwn  right.  A 
construction  of  this  deed  Is  necessary.  And 
If  our  conclusions  are  correct  on  the  question 
of  what  law  was  in  force  in  Indian  Terri- 
tory prior  to  statehood,  then  this  deed  will 
have  to  be  construed  by  considering  Its  terms 
in  the  light  of  the  decisions  of  Arkansas, 
rendered  after  the  Constitution  of  1874  and 
prior  to  1884.  The  deed  with  the  acknowl- 
edgment follows: 

"Warranty  Deed  with  Relinquishment  of 
Dower.  Know  all  men  by  these  presents: 
That  W.  B.  Adkins  of  Yeager,  Indian  Ter- 
ritory, and  Martha  Adkins,  his  wife,  party 
of  the  flrst  part,  in  consideration  of  the 
sum  of  fifteen  hundred  dollars  to  me  paid 
by  Jake  F.  Arnold,  cashier  of  Xeager,  In- 
dian Territory,  party  of  the  second  part, 
the  receipt  whereof  is  hereby  acknowledged, 
do  hereby  bargain,  grant,  sell  and  convey 
nnto  said  Jake  F.  Arnold,  casliier  of  Farm- 
ers' Bank  of  Yeager,  I.  T.,  bis  heirs  and  as- 
signs, a  certain  lot,  parcel  or  tract  of  ground 
situated  in  the  Greek  Nation,  Indian  Terri- 
tory, described  as  follows,  to  wit:  North 
half  of  the  southeast  quarter  of  section  13, 
township  8  north,  range  9  east,  of  the  In- 
dian base  and  meridian  in  the  Indian  Ter- 
ritory, with  all  privileges  and  appurtenances 
thereto  belonging.  To  have  and  to  hold  the 
aforegranted  premises  unto  the  said  party 
of  the  second  part,  his  heirs  and  assigns, 
in  fee  simple  forever.  (Here  follows  general 
covenants  of  warranty  by  W.  B.  Adkins,  and 
clause  relinquishing  dower  by  Marttia  J.  Ad- 
kins.) Witness  our  hands  and  seals  on  this 
the  18th  day  of  January,  1907.  W.  B.  Ad- 
kins.   Martha  J.  Adkins. 

"United  States  of  America,  Indian  Terri- 
tory, Western  District— ss:  On  this  the  15th 
day  of  January,  1907,  personally  appeared 
before  me,  a  notarj'  public  within  and  for 
the  above-named  district,  W.  B.  Adkins,  to  me 
personally  well  known  as  the  person  subscrib- 
ing the  foregoing  instrument,  and  acknowl- 
edged that  be  has  subscribed  and  executed 
the  same  for  the  consideration  and  purposes 
therein  set  forth  as  his  free,  volimtary  act 
and  deed.  And  I  further  certify  that  on  this 
day  also  voluntarily  appeared  before  me,  the 
undersigned  notary  public,  Martha  J.  Ad- 
kins, the  wife  of  the  said  W.  B.  Adkins,  well 
known  to  me  as  the  person  whose  name  ap- 
pears upon  the  within  and  foregoing  deed, 
and  In  the  absence  of  her  said  husband  de- 
clared that  she  had  of  her  own  free  will 
signed  the  relinquishment  of  dower  therein 
expressed,  for  the  purposes  and  consideration 
therein  contained  and  set  forth  without  com- 


pulsion or  undue  influence  of  her  husband. 
Witness  my  liand  and  seal  as. such  notary 
public  on  the  day  and  year  first  above  aieu- 
tioned.    Ctias.  Burton,  Notary  Public." 

There  is  no  cliarge  of-  fraud,  dec^t,  or 
inadequacy  of  price  made  In  this  case. 

A  case  practically  identical  with  the  one  at 
bar  was  decided  by  the  Supreme  Court  of 
Arkansas,  in  the  case  of  Bryan  et  aL  v.  Win- 
burn  et  al.,  and  is  reported  in  43  Ark.  28. 

In  that  case  one  Bell,  on  March  9,  1877, 
conveyed  certain  lands  to  Mrs.  Winburn. 
Mrs.  Bell  Joined  In  the  granting  clause  of  the 
deed,  which  contained,  likewise,  a  clause  re- 
linquishing her  dower.  In  the  acknowledg- 
ment the  notary  certifies  only  to  the  relin- 
quishment of  dower  on  the  part  of  Mrs.  Bell. 
The  title  to  the  land  was  in  Mrs.  Bell.  This 
is  the  exact  situation  in  the  case  at  bar.  Mrs. 
Adktns,  the  owner  of  the  land.  Joined  ber 
husband  in  the  granting  clause.  A  relin- 
quishment of  dower  clause  is  in  the  deed. 
The  acknowledgment  recites  only  the  re- 
linquishment of  Mrs.  Adldns'  dower.  In  the 
case  last  cited  (Bryan  et  al.  v.  Wlubum  et 
al.)  the  syllabus  is  as  follows:  "Since  the 
adoption  of  the  Constitution  of  1874,  a  mar- 
ried woman  can  convey  her  separate  prop- 
erty the  same  as  if  she  were  single;  and 
where  she  Joins  her  husband  in  a  deed  of  ber 
land,  and  also  relinquishes  dower,  the  deed 
will  convey  the  fee,  though  she  acknowledges 
only  the  relinquishment"  In  the  body  of  the 
opinion  it  is  stated:  "It  is  further  contended 
that  the  deed  from  the  Bells  and  the  certif- 
icate of  acknowledgment,  not  b^ng  in  the 
form  prescribed  for  the  conveyances  of  tlie 
wife's  estate,  are  so  defective  as  not  to  vest 
title  in  Mrs.  Winburn,  according  to  the  doe- 
trine  of  Little  V.  Dodge,  32  Ark.  453,  and 
Wentworth  v.  Clark,  33  Ark.  432.  Perhaps 
this  objection  has  no  great  force  coming 
from  the  appellants,  who  do  not  claim  through 
the  Bells,  and  who  purchased  with  notice  of 
Mrs.  Winburn's  rights  in  the  premises,  what- 
ever they  were.  But  the  deed  was  executed 
since  the  adoption  of  the  Constitution  of  1874. 
which  enables  a  married  woman  to  convey 
her  separate  property  the  same  as  if  she  were 
single.  Mrs.  Bell  did  Join  in  the  operative 
words  of  grant,  as  well  as  relinquish 
dower,  which  last  estate,  of  course,  she  had 
not  in  her  own  lands.  And  although  her 
acknowledgment  is  defective,  yet,  as  be- 
tween her  and  her  grantee,  the  deed  might 
be  good  without  acknowledgment,  or  vest  an 
equitable  title.  Stirman  v.  Cravens,  29  Ark. 
548;  Jackson  v.  Allen,  30  Ark.  110;  Roberts 
and  Wife  v.  Wilcoxson  &  Rose,  36  Ark.  355; 
Donahue  v.  MUls,  41  Ark.  421." 

An  examination  of  this  deed  shows  that 
Mrs.  Adkins,  the  sole  owner  of  the  land.  Joins 
in  the  operative  words  of  grant,  usually  des- 
ignated as  the  "granting  clause."  This 
clause  is  carelessly  drawn,  and  uses  both  the 
singular  and  the  plural  in  the  designation  of 
parties.    It  speaks  of  both  as  "party  of  the 
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first  part."  Recites  the  consideration  as  "to 
me  paid,"  and  then,  in  the  actual  words  of 
tyrant,  says  "do  hereby  bargain,  grant,  sell, 
and  convey."  Mrs.  Adklns  participates  In 
the  "habendum"  clause  In  the  body  of  the 
deed  following  the  words  of  grant.  It  Is  tme 
the  convenants  of  warranty  were  made  by 
her  husband,  but  the  warranties  stipulated 
In  this  deed  were  unnecessary  to  be  inserted 
In  it  because  they  were  implied  by  the  use 
of  the  granting  words  "grant,  bargain,  and 
sell."  Section  639,  Mansfield's  Digest  Ark- 
ansas. 

In  attempting  to  arrive  at  the  Intention 
of  the  parties  to  this  deed,  we  may  take  into 
acconnt  the  situation  of  the  parties  at  the 
time  it  was  executed.  This  land  was  part  of 
the  allotment  made  in  the  name  of  the  de- 
ceased Infant  child  of  the  grantors.  At  the 
time  It  was  made,  It  Is  very  probable  that 
neither  the  grantors  or  grantee  had  a  very 
clear  or  correct  idea  as  to  whether  both  par- 
ents, or,  If  only  one,  which  of  them,  took 
title  to  this  land.  They  did  not  then  have 
the  advantage  of  the  adjudication  of  this 
conrt  In  regard  thereto.  And  in  this  situa- 
tion it  seems  reasonable,  and  comports  with 
the  idea  of  fair  dealing  between  the  parties,  to 
believe  that  when  the  purchaser  paid  $1,600 
for  this  80  acres  of  land  he  believed,  and 
when  the  husband  and  wife  signed  the  deed 
and  received  into  the  family  the  money  that 
th^  believed,  that  a  full  transfer  of  all  the 
legal  rl^ts  they  each  had  In  the  lands  was 
being  accomplished,  whatever  those  rights 
might  be.  The  Insertion  of  the  release  of 
dower  was  probably  a  matter  of  precaution, 
and  to  make  certain  of  a  fall  title,  in  the 
event  the  courts  later,  in  construing  the  ques- 
tion of  descent,  should  hold  that  the  child's 
lands  passed  to  the  father.  The  parties  evi- 
dently believed  that  these  lands  bad  passed 
to  the  father,  in  which  event  the  wife  had 
dower,  or  to  the  father  and  mother  in  equal 
rights,  or  to  the  mother  alone.  In  any  event, 
it  appears  clear  that  in  this  deed  the  parties 
were  trying  to  provide  a  vehicle  so  compre- 
hensive in  its  terms  as  to  surely  pass  all  the 
title  each  of  the  parents  of  the  deceased  child 
bad.  whatever  those  rights  might  later  be 
determined  to  be. 

[3]  In  the  light  of  the  Arkansas  decisions, 
and  in  reason,  we  believe  that  the  deed  in 
this  case  was  snfllcient  to  pass  title,  as  be- 
tween the  parties  and  their  privies,  although 
not  acknowledged  in  such  form  as  to  entitle 
it  to  registration  under  the  law  in  force  in 
Indian  Territory.  The  plaintiff  In  this  case 
was  seeking  to  foreclose  a  mortgage  given  by 
the  grantee  of  Mrs.  Adkins.  The  deed  being 
good  between  the  grantor  and  grantee,  it  was 
good  as  to  the  mortgagee.  Xo  other  deeds 
or  subsequent  conveyances  are  set  up. 

We  therefore  believe  the  answer  and  cross- 
petition  of  defendant  did  not  state  a  defense, 
a  cause  of  action,  or  grounds  for  relief  as 


sought,  and  that  the  demurrer  to  same  was 
properly  sustained,  and  the  Judgment  of  the 
trial  court  should  therefore  be  affirmed. 

PGR  CURIAM.    Adopted  in  whole. 


CAROTHERS  WAREHOUSE  BLDO.  ASS'N 
V.  McCONNELL. 

(Supreme  Court  of  Oklahoma.    Nov.  18. 1911.) 

(SyUahut  by  the  Court.) 

1.  Pledges   (J  43*)  — Riohts   of  Parties  — 

Rights  as  to  Third  Persons. 

One  who  purchases  property  from  the 
general  owner,  with  full  knowledge  same  is  in 
the  possession  of  another  who  is  holding  it 
under  a  claim  that  it  is  a  pledge,  takes  the 
title  to  the  property,  subject  to  whatever  rights 
the  pledgee  in  possession  may  have  in  the 
goods. 

[Ed.  Note.— For  other  cases,  see  Pledges, 
Cent.  Dig.  g  102;    Dec.  Dig.  i  43.*] 

Z  Plbdoes  (8  4*)— REQUismts— Lien. 

F.,  a  corporation  at  Houston,  Tex.,  shipped 
to  Frederick,  Okl.,  to  its  own  order,  certain 
goods;  wrote  to  M.,  a  banker  at  Frederick,  a 
stranger  to  the  transaction,  and  who  had  no 
interest  or  concern  in  it,  of  the  shipment,  and 
asked  him  to  pay  the  freight  and  charges  on 
the  goods  and  taJce  delivery  of  same  and  hold 
them  in  his  possession,  and  to  draw  on  it  (F.) 
for  the  amount  advanced.  M.  did  as  requested 
and  paid  $500  or  $600  for  freight  and  fnr  the 
purchase  price  of  a  car  of  brick  shipped  col- 
lect. The  ^oods  were  delivered  to  him,  and  he 
took  them  into  his  possession  and  stored  them, 
and  drew  a  draft  on  F.  for  the  advancements, 
which  was  never  paid.  Held,  that  the  letter 
and  the  conduct  of  the  parties  with  referencA 
to  the  letter  and  goods  were  sufficient  to  sup- 
port the  verdict  of  the  jury  finding  that  the 
goods  were  held  by  M.  as  a  pledge  for  the  ad- 
vancements made. 

[EJd.  Note.— For  other  cases,  see  Pledges, 
Cent.  Dig.  {f  6-13;  Dec.  Dig.  |  4.»] 

3.  Evidence   (S  461*)— Parol  Evidence  Af- 
fecting Writings— Admissibility. 

Upon  the  question  whether  an  ambiguous 
transaction  constitutes  a  pledge,  the  writing, 
if  any.  accompanying  the  transaction,  the  oral 
statements  of  the  parties  made  at  the  time,  or 
afterwards,  and  any  collateral  circumstances 
tending  to  show  the  intention  of  the  parties 
may  be  considered. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  |§  212&-21.33;    Dec.  Dig.  {  461.»] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Tillman  County; 
J.  T.  Campbell,  Judge. 

Action  by  the  Carothers  Warehouse  Build- 
ing Association  agalu.st  J.  E.  McConnell. 
Judgment  for  defendant,  and  plaintiff  brings 
error.     Affirmed. 

M'.  H.  Dial,  for  plaintiff  in  error.  McGulre 
&  Mosier,  for  defendant  in  error. 

BREWEB,  C.  This  is  a  suit  for  damages 
for  the  conversion  of  certain  goods,  wares, 
and  merchandise.  The  facts  apiiear  to  be 
substantially  as  follows:  About  ."September, 
1907.  the  Farmers'  &  Bankers'  Warehouse  & 
Building  Association  of  Houston.  Tex.  (here- 
after called  the  Te.vas  Company)  entered  Into 
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a  written  contract  wiQi  nine  citizens  of  Okla- 
homa (who  were  later  to  organize  a  corpo- 
ration to  be  called  Farmers'  Union  Ware- 
bonse  Company)  to  build  at  Frederick,  Okl., 
a  certain  cotton  warehouse.  These  parties 
will  hereafter  be  called  the  "nine  citizens." 
About  the  last  of  September,  1907,  the  Texas 
Company,  shipped  from  Texas  to  Frederick, 
Okl.,  a  quantity  of  building  material,  con- 
sisting of  two  cars  of  lumber,  a  car  of  brick, 
a  pair  of  scales,  some  sheet  iron,  building 
paper,  and  four  barrels  of  pitch.  This  ma- 
terial was  shipped  by  the  Texas  Company  to 
Frederick  to  its  own  order.  After  billing  out 
the  shipment  the  Texas  Company  wrote  a 
letter  to  J.  E.  McConuell,  the  defendant  here- 
in, who  seems  to  have  been  a  banker  at 
Frederick,  and  In  no  way  connected  with 
either  of  the  parties  to  the  building  contract, 
and  who  will  hereafter  be  called  defendant, 
stating  in  the  letter  that  the  material  had 
been  shipped  and  asking  defendant  to  pay 
the  freight  and  all  charges  on  Its  arrival, 
and  to  take  charge  of  the  property  and  hold 
it,  and  to  draw  a  draft  on  them,  the  Texas 
Comi)auy  for  the  advancements,  etc.  It  is 
not  clearly  stated,  but  the  inference  Is  Ir- 
resistible, that  the  bill  of  lading  mnst  have 
l)een  sent  to  defendant,  so  he  could  procure 
delivery  of  the  material.  Upon  the  arrival, 
acting  on  the  letter  and  instructions  of  the 
Texas  Company  the  defendant  procured  de- 
livery to  himself  of  the  material,  paying 
all  freight  and  other  charges,  including  the 
purchase  price  of  the  car  of  brick  which 
bad  been-  shipped  collect.  These  advances 
amounted  to  between  ?.tOO  and  $000.  Upon 
I>aying  the  charges  and  obtaining  the  prop- 
erty from  the  railroad  company,  the  de- 
fendant put  the  smaller  portions  In  a  house, 
and  unloaded  and  stacked  the  heavier  ma- 
terial, such  as  lumber  and  brick,  on  some 
vacant  lots,  in  the  vicinity  where  defendant 
supposed  the  building  would  later  be  erected. 
The  nine  citizens  bad  not  at  this  time  ac- 
quired a  site  for  the  proposed  building.  It 
seems  they  later  did  buy  the  lots  where  the 
lumber  was  stored.  After  paying  the  charges 
and  taking  t>osses8lon  of  the  property,  de- 
fendant drew  a  draft  on  the  Texas  Company 
for  the  amount  thereof,  but  payment  was 
not  made.  About  this  time  the  Texas  Com- 
pany appears  to  have  failed  or  become  em- 
barrassed, and  it  sold  Its  building  contract 
to  one  W.  A.  Carothers,  who  will  hereafter 
be  called  Carothers.  It  appears  Carothers 
8tepi>ed  Into  the  shoes  of  the  Texas  Com- 
pany, and  talked  with  defendant  about  turn- 
ing over  the  property  to  him  so  he  could 
erect  the  building,  and,  while  there  is  con- 
flict In  the  evidence  as  to  whether  defendant 
turned  over  to  Carothers  any  of  the  material, 
yet  it  is  admitted  by  all  that  Carothers  as- 
sumed the  Indebtedness  due  defendant  and 
agreed  to  pay  same  for  the  Texas  Company, 
to  whose  Contract  he  had  succeeded.  Caroth- 
ers defaultMl  and  made  no  payment  to  de- 
fendant    Defendant   testifies   he   continued 


in  absolute  possesslea  of  all  the  property, 
trying  all  along,  unsuccessfully,  to  get  pay- 
ment for  his  advances.  On  November  29, 
1897,  defendant  brought  a. suit  against  Car- 
others  for  judgment  for  the  advances,  and  to 
have  declared  and  enforced  a  pledgee's  lien 
on  the  material.  Carothers  appears  to  have 
defended  this  suit,  but  defendant  here,  plain- 
tiff there,  obtained  Judgment  against  Caroth- 
ers for  the  debt,  and  that  he  had  a  lien  on 
the  property,  which  in  due  course  appears 
to  have  been  sold  under  the  Judgment  by  the 
sheriff.  W.  H.  Dial  seems  to  have  been 
attorney  In  that  suit  for  Carothers,  as  he 
Is  one  at  bar.  On  November  29,  1897,  the 
said  Dial  procured  a  copy  of  the  petition  in 
the  suit  for  Judgment  and  to  foreclose  the  lien 
against  Carothers.  On  the  30th  of  November 
or  Ist  of  December,  1907,  one  or  two  days 
after  procuring  the  copy  of  the  petition,  the 
said  Dial  testifies  he  went  personally,  as  the 
agent  Of  the  Carothers  Warehouse  Building 
Association,  hereafter  called  plaintiff,  and 
bought  all  the  rights  of  the  Texas  Company 
in  the  material.  It  also  appears  that  Dial 
owned  about  one-third  of  the  capital  stock 
of  plaintiff,  and  that  Carothers  was  a  stock- 
holder. The  evidence  Is  silent  as  to  when 
plaintiff  became  a  corporation,  but  It  appears 
in  this  transaction,  after  defendant  was  in 
court,  to  enforce  bis  lien  against  Carothers, 
one  of  its  stockholders,  and  who  Is  described 
In  the  evidence  as  its  a^ent,  and  after  Dial 
one  of  its  large  stockholders,  who  testifies 
he  was  plaintiff's  agent,  had  appeared  in 
court  as  the  attorney  for  Carothers,  and 
obtained  copy  of  the  petition  in  the  suit. 
The  suit  of  defendant  against  Carothers  to 
foreclose  the  lien  was  iiendlng  for  two  or 
three  months  after  plaintiff  claims  to  have 
I)ought  the  rights  of  the  Texas  Company, 
in  the  property,  but  the  plaintiff  stood  by 
without  intervention,  or  an  assertion  in  the 
case  of  its  rights,  and  saw  the  matter  pro- 
ceed to  Judgment  and  the  property  sold  at 
sheriff's  sale.  The  plaintiff  after  the  prop- 
erty had  been  sold  filed  March  20,  1908,  this 
suit  for  its  conversion. 

The  defendant  answered,  setting  up  his 
advancement  of  freight  and  purchase  price, 
his  pledgee's  lieu  and  possession  of  tiie  pro|>- 
erty,  and  that  it  had  been  sold  under  Judg- 
ment and  order  of  court,  and  denied  any 
conversion  or  illegal  handling  of  the  proiierty. 
The  suit  was  tried  on  this  issue  as  to  wheth- 
er defendant  had  a  pledgee's  lien,  and 
whether  he  had  maintained  a  continuous  pos- 
session of  the  property  under  the  same.  The 
jury  found  for  the  defendant,  and  plaintiff 
below,  as  plaintiff  in  error,  brings  error  to 
this  court. 

The  Texas  Company  and  the  nine  citizens 
of  Frederick,  the  original  projectors  of  this 
matter,  seem  to  have  all  dropi)ed  out  of  the 
transaction  early  in  the  |>roceedingB,  leaving 
the  struggle  between  the  defendant,  who 
made  the  advances,  and  who  appears  to  have 
been  drawn  into  the  matter  without  interest 
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or  prospective  benefit,  npon  the  one  hand, 
and  Dial,  Carothers,  and  plaintiff,  who  appear 
connected  with  the  matters  from  different 
angles,  upon  the  other  hand. 

The  plaintiff  in  error  urges  in  its  brief  the 
following  alleged  errors:  (1)  That  defend- 
ant had  no  lien  as  pledgee,  and  that  the  sale 
of  the  property  In  the  proceeding  was  tor- 
tious. (2)  That  the  court  erred  In  giving 
Instructions  8  and  9.  (3)  That  the  court  erred 
In  not  giving  plaintiff's  instruction  No.  1. 
(4)  That  the  court  erred  In  sustaining  objec- 
tion to  one  question  asked  defendant. 

[2]  We  will  dispose  of  the  questions  In 
their  order.  Did  the  letter  from  the  Texas 
C'ompany  in  connection  with  the  conduct  of 
the  parties  with  relation  thereto,  and  to  the 
property  constitute  a  contract  of  pledge  ex- 
press or  implied?  And  if  so  did  defendant 
maintain  such  a  possession  of  the  property 
as  was  necessary  to  preserve  Its  character 
of  pledge?  As  to  the  question  of  posse.sslon 
it  was  said  in  Jackaon  v.  Kincaid,  4  01:1.  554. 
46  Pac.  587 :  "There  must  be  an  immediate, 
actual  and  continued  change  of  possession  of 
the  property  pledged  as  against  subsequent 
purchasers."  etc.  But  as  this  question  was 
determined  by  the  jury  under  proper  instruc- 
tions upon  conflicting  evidence,  its  finding  in 
favor  of  defendant's  continuous  possession, 
forecloses  the  matter  here.  "Sir  WilUam 
Jones  defines  a  pledge  to  be  a  bailment  of 
goods  by  a  debtor  to  his  creditor,  to  be  kept 
till  the  debt  is  discharged."  Lord  Holt  de- 
fines it  thus:  "When  goods  or  chattels  are 
delivered  to  another  as  a  pawn,  to  be  secu- 
rity for  money  borrowed  of  him  by  the  bail- 
or." Story  on  Bailments  (9th  Ed.)  i  286. 
"It  is  the  es.sence  of  the  contract  that  the 
thing  should  be  delivered  aa  a  security  for 
some  debt  or  engagement  •  ♦  *  it  (con- 
tract of  pledge)  may  also  be  implied  from 
circumstances,  as  well  as  arise  by  express 
agreement."  .«!tory  on  Bailments  (9th  Ed.) 
S  300.  In  .speaking  of  the  actual  contract  of 
pledge  it  is  said:  "As  already  intimated,  no 
expr^ts  contract  is  here  essential  since  the 
transfer  of  po-ssessiou  with  suitable  umtual 
Interest  is  largely  relied  upon."  Schouler's 
Bailments  &  Carriers  (3d  Ed.)  §  179.  "Our 
modern  courts  incline  to  balnnce  csirefully 
the  equities  of  all  who  maintain  couflictiug 
lien  rights  against  one  another;  determining 
upon  all  tlie  circunrntnuces  which  party 
should  have  i>riority.  Possession  bona  fide 
acquired  and  maintained  on  the  faith  of  a 
valuable  service  or  payment  is  a  most  de- 
cisive circumstance  in  such  cases,"  etc. 
Schouler'8  Bailments  &  Carriers,  §  199.  "As 
a  general  rule  no  writing  is  uecessnry  to  the 
validity  of  a  pledge,  and  statutes  requiring 
a  writing  for  validity  of  sales  and  mortgages 
do  not  apply  to  pledges."    31  Uyc.  796. 

[3]  "Upon  a  question  whether  an  ambig- 
uous transaction  constitutes  a  pledge,  the 
writing,  tf  any,  accompanying  the  trausac- 
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tion,  the  oral  statements  of  the  parties  made 
at  the  time,  or  afterwards,  and  any  collater- 
al circumstances  tending  to  show  the  inten- 
tion of  the  parties  are  entitled  to  considera- 
tion." 31  Cyc.  798.  "Where  shares  of  stock 
of  a  corporation  are  delivered  to  a  bank  by 
a  debtor  of  the  bank,  and  the  parties  do  not 
by  any  words  or  instrument  attempt  to  de- 
fine the  relation  which  they  should  bold  to 
the  property  so  delivered,  the  transaction 
cannot  be  regarded  as  a  sale  or  payment  of 
the  indebtedness,  but  the  deposit  of  the  stock 
will  be  presumed  to  have  been  intended  as 
collateral  security  for  the  debt"  Borland 
V.  ^Nevada  Bank  of  San  Francisco,  99  Cal. 
89.  33  Pac.  737,  37  Am.  St.  Rep.  32.  As  to 
whether  there  was  a  mutual  assent  to  the 
pledge,  suflicient  to  sustain  it,  we  will  exam- 
ine the  facts  and  circumstances. 

The  Texas  Company,  residing  in  Texas, 
shipped  to  its  own  order  at  Frederick,  Okl., 
these  goods.  It  has  no  one  there  to  receive 
them  and  pay  the  freight  and  charges.  It 
was  to  its  benefit  to  have  these  charges 
promptly  paid  on  the  arrival  of  the  goods 
and  the  goods  promptly  unloaded  at  Freder- 
ick. It  knew  the  goods  to  have  a  greater  val- 
ue than  the  freight  and  charges  would  be.  It 
could  not  look  after  the  payments  and  un- 
loading Itself  as  it  would  not  be  at  Freder- 
ick. T'nder  these  circuniatanees  it  writes 
defendant,  a  banker  at  Frederick,  who  ap- 
pears to  have  been  a  stranger,  and  in  no 
wise  connected  with  the  shipment  to  not  only 
perform  an  Important  service  for  it,  but  to 
advance  of  bis  own  funds  a  large  sum  of 
money  for  its  (the  Texas  Company's)  benefit. 

The  letter  had  been  destroyed,  but  oral 
testimony  was  given  in  a  general  way  as  to 
Its  contents.  Substantially  the  letter  ad- 
vised defendant  of  the  shipment — ^that  It  was 
for  a  warehouse  to  be  built  there,  for  defend- 
ant to  look  after  the  shipment,  to  pay  the 
freight  on  same  and  take  possession  of  the 
goods  and  to  draw  on  them  (Texas  ComiMiny) 
for  the  amount  of  the  advancements.  On 
receipt  of  the  letter  the  defendant  projected 
himself,  and  put  his  money  Into  the  project, 
in  which  he  bad  no  previous  Interest  or 
concern,  and  out  of  which  there  apiteared  no 
prospect  of  personal  profit  or  benefit  to  hira. 

Take  these  facts,  to  what  do  they  lead  us 
in  testing  the  intention  of  the  parties?  The 
goods  having  been  billed  to  their  own  order, 
the  Texas  Company  must,  necessarily,  have 
delivered  to  defendant  the  bill  of  lading  to 
enable  him  to  follow  the  re<iuest  of  the  let- 
ter. The  Texas  Company  knew  it  was  ask- 
ing an  unusual  service  of  a  stranger,  one 
that  called  for  an  outlay  of  considerable 
money,  and  It  Is  logical  to  conclude  that  It 
reasoned  thus :  I  am  shipping  valuable 
goods  to  this  town  and  cannot  be  there  to 
receive  them.  I  will  ask  a  banker  there  to 
pay  them  out  for  me.  It  Is  no  concern  spe- 
cially to  him,  but  being  a  citizen  there  he  will 
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feel  at  least  some  impersonal  Interest,  and 
he  will  examine  the  goods,  and  finding  tbem 
of  ample  value  to  protect  him  against  any 
loss  because  of  the  temporary  advancement 
of  the  money,  he  will  feel  perfectly  'safe,  and 
\^■ill  make  the  payments  and  hold  the  goods 
until  I  reimburse  him  by  honoring  bis  draft. 
Giving  the  Texas  Company  credit  for  busi- 
ness intelligence,  and  a  desire  to  deal  fairly, 
the  above  intention  Is  the  only  reasonable 
one  to  draw  from  Its  conduct.  The  defend- 
ant evidently  reasoned  much  the  same  way. 
He  got  the  letter;  the  goods  came;  he  felt 
willing  to  accommodate  in  a  reasonable  way 
a  town  enterprise  and  further  its  accomplish- 
ment. He  saw  the  goods.  They  were  of 
value  to  afford  ample  protection  to  the  ad- 
vancement needed,  and  as  he  was  to  take  and 
bold  them  in  bis  possession,  he  would  have 
a  lien,  and  be  amply  protected  under  any 
circumstances.  This  is  about  the  only  way 
it  could  be  reasoned  out  what  the  parties 
intended  by  their  words  and  conduct.  There- 
fore we  conclude  that  the  words  and  conduct 
of  the  parties  were  such  as  to  warrant  the 
Jury  In  Its  finding  that  the  defendant  held 
the  goods  by  way  of  pledge. 

There  Is  another  reason  why  the  plaintiff 
In  error  ought  not  to  have  recovered  in  this 
case.  It  was  abundantly  proven  that  Mr. 
Dial  In  buying  the  rights  of  the  Texas  Com- 
pany in  this  property  was  the  agent  of  plain- 
tiff. He  states  it  under  oath  and  that  he 
concluded  the  sale.  He  also  in  connection 
with  another  matter  stated  that  Carothers 
was  the  agent  of  plaintiff.  It  is  undisputed 
that  at  the  time  plaintiff  claims  to  have 
bought  the  goods  in  controversy  Carothers 
had  assumed  the  debt  due  defendant  for  the 
advances  made  by  him  to  the  Texas  Com- 
pany, in  writing,  bad  defaulted,  and  had 
beat  sued  by  defendant  for  the  debt  and  to 
enforce  a  pledgee's  lien  on  the  goods;  that 
Dial  was  the  attorney  for  Carothers,  and 
bad  In  his  possession  a  copy  of  the  petition 
in  that  suit ;  that  within  two  days  after  re- 
ceiving this  copy  Dial,  in  person,  as  plain- 
tifTs  agent,  bought  the  goods  in  the  name  of 
plaintiff;  that  the  suit  against  Carothers, 
with  Dial  as  bis  attorney,  proceeded  to 
judgment,  declaring  a  pledgee's  lien,  and  a 
sale  of  the  property  to  satisfy  same,  and 
with  this  full  knowledge  on  the  part  of  plain- 
tiff it  made  no  objection,  set  up  no  claim  of 
ownership,  disclosed  no  interest  in  the  prop- 
erty, and  stood  by  without  objection  and  let 
tbe  property  sell. 

[1]  Plaintiff  also  had  full  knowledge  that 
defendant  was,  during  the  pending  of  the 
suit.  In  actual  possession  of  part  of  the  prop- 
erty, if  not  of  all  of  it,  and  that  he  claimed 
to  be  in  possession  of  all  of  it.  Under  these 
circumstances  plaintiff  bought  the  property 
from  the  general  owner  of  the  goods  (Texas 
Company),  subject  to  whatever  Hen  or  rights 
the  defendant  had  in  them;   and  defendant's 


possession,  his  suit  against  Carothers,  bis 
claim  of  lien,  all  being  known  to  plaintiff, 
was  notice  and  knowledge  to  plaintiff  of  de- 
fendant's rights.  Means  v.  Bank  of  Ran- 
dall, 146  U.  S.  620,  13  Sup.  Ct.  186,  36  L.  Ed. 
1107.  "One  who  had  purchased  from  the 
general  owner  goods  in  pledge,  with  knowl- 
edge of  the  pledgee's  lien,  and  receives  the 
goods  from  the  latter  accordingly,  cannot 
set  off  hte  claim  against  tbe  pledgor,  but 
takes  subject  to  the  pledgee's  Hen."  Schon- 
ler's  Bailments  &  Carriers,  S  220. 

In  the  case  of  Carrlngton  v.  Ward,  71  N. 
T.  360,  the  same  doctrine  is  expressed.  The 
first  paragraph  of  the  syllabus  reads :  "One 
who  has  purchased  from  the  general  owner 
goods  pledged  for  advances,  with  knowledge 
or  notice  of  the  lien  of  the  pledgee,  and  who 
receives  the  goods  from  tbe  latter  with  no- 
tice of  his  claim  of  a  Hen  thereon  for  a  spe- 
cific amount,  takes  them  with  the  obligation 
to  pay  the  lien,  and  in  an  action  therefor 
cannot  offset  a  claim  against  the  pledgor." 

The  objection  of  plaintiff  In  error  to  giv- 
ing of  Instructions  Nos.  8  and  9  cannot  be 
considered  because  the  record  fails  to  dis- 
close any  objection  upon  the  part  of  plaintiff 
to  the  giving  of  same.  The  record  discloses 
that  objection  was  offered  by  the  defendant, 
but  they  seem  to  have  been  satisfactory  to 
plaintiff  at  tbe  time. 

The  plaintiff  below  requested  the  court  to 
give  the  jury  the  following  Instruction,  and 
assigns  error  in  the  court's  refusal  thereof: 
"The  jury  is  Instructed  that  the  petition, 
wherein  J.  E.  McCounell  Is  plaintiff  and  W. 
A.  Carothers  is  defendant,  filed  in  the  county 
court  of  Tillman  county,  Okl.,  on  November 
25,  1907,  does  not,  and  cannot  by  its  aver- 
ments, give  such  notice  as  tbe  law  defines  as 
notice  of  any  liens  then  held  by  the  defend- 
ant herein  against  any  person  other  than 
W.  A.  Carothers,  the  defendant  in  that  ac- 
tion." 

Under  tbe  facts  and  circumstances  in  this 
caae  as  fully  shown  hereinbefore,  it  would 
have  been  manifest  error  for  the  court  to 
have  given  this  Instruction.  Mr.  Dial  testi- 
fied he  was  plaintiflTs  agent  in  the  purcliase 
of  this  property,  and  in  person  concluded 
the  purchase,  one  or  two  days  after  he  pro- 
cured and  took  into  Ills  possession  a  copy  of 
the  petition  referred  to  In  the  Instruction. 

Plaintiff  In  error  while  the  defendant  was 
on  the  witness  stand  asked  him  if  it  was 
not  true  that  while  testifying  in  bis  suit 
against  Carothers,  he  testified  as  follows : 
"No;  Carothers  did  not  agree  to  give  me  a 
lieu,  just  gave  me  the  note  sued  on  herein.*' 
And  error  is  assigned  because  an  objection 
to  the  question  was  sustained.  This  conten- 
tion is  not  sound.  It  was  not  claimed  In  tbe 
suit  or  by  defendant  In  his  testimony  that 
he  obtained  the  lien  through  Carothers,  but 
that  same  was  through  tbe  Texas  Company. 
.'So  the  question,  or  the  excepted  answer, 
would  both  have  been  Immaterial,  as  to  any 
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Issue  tn  tbe  case.     Neither  would  It  liave 
teuded    to  contradict  tbe  defendiuit. 

Finding  no  substantial  error  In  the  pro- 
c-«Klings,  and  believing  tlmt  substantial  jus- 
tice was  done,  the  cause  ought  to  be  atlirmed. 

PER  CURIAM.    Ad<H)ted  in  wbol& 


SMITH  T.  ELDREU  et  aL 
(Sopreme  Court  of  Oklahoma.    Jan.  9,  1912.) 

(Svnabus  hy  the  Court.) 

Appeal  and  Ebbob  (§  339*)— Dissolution 
OF  OARNismiENT— Time  of  Filino  Peti- 
tion. 

When  an  order  discharging  or  dissolving 
a  garnishment  is  made  (section  4759,  Wilson's 
Ber.  &  Ann.  St  1903),  the  party  who  obtain- 
ed such  garnisbiuent  naving  excepted  to  such 
order  for  the  purpose  of  having  the  same  re- 
viewed in  the  Supreme  Court  upon  petition  in 
error,  the  court  or  Judge  granting  said  order 
shall,  upon  application  of  the  proper  party,  fix 
the  time,  not  exceeding  30  days  from  the  dis- 
charge or  dissolution  of  said  garnishment,  with- 
in which  such  petition  in  error  shall  be  tiled 
with  the  clerl(  of  the  Supreme  Court;  and  this 
rule  applies,  notwithstanding  the  order  to  dis- 
solve is  entered  upon  a  verdict  of  a  jury  after 
the  trial  of  the  garnishment  proceedings  was 
bad  upon  its  merits. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1883-1887;  Dec  Dig.  i 
33i>.*] 

Error  from  Okmulgee  County  Court;  M. 
M.  Alexander,  Judge. 

.\rtlon  between  Herbert  E.  Smith  and 
Clara  E.  Eldred  and  others.  From  the  judg- 
ment. Smith  brings  error.     Dismissed. 

Herbert  E.  Smith,  pro  se.  William  M. 
Matthews,  Kalph  H.  Ellhsou,  C.  W.  Holbrook, 
and  Ueo.  C  Beidleuiau,  for  defendants  lu 
error. 

KANE,  J.  Tbe  defendants  in  error  move 
the  court  to  dismiss  the  appeal  In  tbe  above- 
entitled  cause  upon  several  grounds,  tbe 
third  of  which  we  think  is  well  taken.  It 
is  as  follows:  "For  the  reason  that  this  court 
has  no  Jurisdiction  to  bear  and  determine  the 
Iietition  in  error  and  case-made,  for  the  rea- 
son that  this  is  an  appeal  from  an  order 
discharging  a  writ  of  garulsbmeut,  and  was 
not  perfected  within  30  days  from  tbe  date 
of  the  order  discharging  said  garulsbees, 
having  t>een  made  on  tbe  13tb  day  of  May, 
1900,  and  tbe  appeal  not  having  been  tiled  in 
this  court  until  tbe  27tb  day  of  April,  1910." 
S«K.-tion  0093,  Complied  Laws  of  Oklahoma 
19II9,  provides:  "When  an  order  discharging 
or  miHlifying  an  attachment  or  a  temporary 
injunction,  sball  be  made  in  any  case,  and 
tbe  party  who  obtained  such  attachment  or 
injunction  shall  except  to  such  order,  for 
tbe  puriiose  of  having  tbe  same  reviewed  In 
tbe  Supreme  Court  upon  petition  in  error, 
tbe  court  or  judge  granting  said  order  shall. 


u]:ou  appUcatlou  of  tbe  propev  pai'ty,  lix  .l~. 
time,  not  e.xceediug  tlilrty  days  fi'oui  tue 
discharge  or  uiodilicatlou  of  said  attachment 
or  iujuuctlon,  within  which  such  petition  in 
error  sball  bte  filed,"  etc.  - 

Counsel  for  plaintiff  in  error  contends  that 
the  foregoing  statute  applies  only  to  appeals 
fi-om  Interlocutory  orders  of  attachment  and 
temporary  injunctions  entered  before  tbe 
trial. of  tbe  cause  upon  itti  merits,  and  that 
this  case  is  not  governed  by  First  National 
Banic  of  Hobart  v.  Spink  et  al.,  21  Okl. 
4*18,  97  Pac.  1019,  because  tbe  order  discharg- 
ing the  garnlabeee  herein  was  rendered  up- 
on a  verdict  returned  by  tbe  jury,  after  a 
bearing  of  issues  joined  In  the  gacnisbment 
proceedings;  whereas,  tbe  order  of  garnlab- 
ment  in  tbe  Spink  Case  was  dissolved  upon 
motion  prior  to  the  trial  of  tbe  case  upon 
its  merits.  We  see  no  room  to  distinguish 
the  two  cases.  Tbe  order  appealed  from 
In  each  case  was  an  order  dissolving  a  gar- 
nishment, excepted  to  by  the  party  who  ob- 
tained tbe  same  for  tbe  ptirpose  of  having  it 
reviewed  by  the  Supreme  Court.  No  good 
reason  occurs  to  us  for  excepting  eiUter  of 
them  from  the  operation  of  the  above  stat- 
ute. The  first  paragraph  of  tbe  syllabus  of 
tbe  Spink  Case,  supra,  reads  as  follows: 
"When  an  order  dtscharging  or  dissolving  a 
gamistmient  is  made  (section  4759,  Wilson's 
Rev.  &  Ann.  St.  1903)  tbe  party  who  obtained 
such  garnishment  having  excepted  to  such 
order  for  the  purpose  of  having  tbe  satue  re- 
viewed in  tbe  Supreme  Court  upon  i)etltlon 
In  error,  tbe  court  or  judge  granting  said 
order  sball,  upon  application  of  the  proper 
party,  fix  the  time,  not  exceeding  30  days 
from  tbe  discharge  or  dissolution  of  said 
garnishment,  within  which  such  petition  in 
error  sball  be  filed  with  the  clerk  of  the 
Supreme  Court." 

The  appeal  must  be  dismissed.  All  tbe 
Justices  concur. 


BOIIANNAN  V.  JENNINGS. 
(Supreme  Court  of  Oklahoma.    Jan.  9,  1912.) 

(SyUahui  hy  the  Court.) 
Replevin    (§   44*) —Bond —Possession   o» 

PBOPERXr. 

Where  property  is  held  by  a  party  under 
bond  in  a  replevin  action,  conditioned  on  the 
redelivery  of  the  specific  property,  in  the  event 
he  should  not  prevail  in  tlie  action,  such  prop- 
erty is  to  be  considered  in  custodia  lepis,  the 
same  as  if  the  actual  possession  was  with  the 
officer. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  ${  174,  173;   Dec.  Dig.  i  44.*] 

Error  from  District  Court,  Cleveland  Coun- 
ty ;   K.  McMllleu,  Judge. 

Action  by  John  L.  Bohaunan  against  L. 
M.  Jennings.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Affirmed. 


'For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &.  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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J«'eweU'&~ Jackson,  lot  plaintiff  in  error. 
Williams  &  wmiams  and  J.  D.  Lydick,  for 
defendant  In  error. 

KANE,  J.  This  was  an  action  in  replevin, 
ttie  property  involved  being  a  span  of  mules. 
It  seems  that  prior  to  the  commencement  of 
this  action  Jennings,  tl>e  defendant  in  error, 
commenced  a  replevin  action  for  the  same 
property  against  one  Thompson,  giving  a 
replevin  bond,  and  securing  possession  of 
the  same.  In  that  case  Jennings  claimed  to 
be  the  owner  of  the  property  and  entitled  to 
its  possession.  While  that  action  was  pend- 
ing the  plaintiff  in  error  herein  commenced 
a  second  action  in  replevin  against  Joinings, 
claiming  to  be  entitled  to  possession  of  the 
property  by  virtue  of  the  terms  of  a  certain 
chattel  mortgage  upon  said  mules,  wherein 
said  Thompson  was  mortgagor,  and  the 
plaintiff  was  mortgagee.  We  have  no  infor- 
mation as  to  the  present  status  of  the  first 
replevin  action,  but  the  second  one  resulted 
in  a  verdict  and  judgment  in  favor  of  the 
defendant,  Jennings,  defendant  in  error  here, 
to  reverse  which  this  proceeding  In  error 
was  commenced. 

The  second  action  of  replevin  cannot  be 
maintained,  because  at  the  time  it  was 
commenced  the  property  involved  was  in  cus- 
todia  legis.  Farmers'  State  Bank  of  Arkan- 
sas City,  Kan.,  v.  Stephenson  et  al.,  23  Okl. 
695,  102  Pac.  9»2;  McKinney  v.  Purcell,  28 
Kan.  446.  In  the  former  case  Is  was  held: 
"Where  property  is  held  by  a  party  under 
bond  in  a  replevin  action,  conditioned  on  the 
redelivery  of  the  specific  property.  In  the 
event  he  should  not  prevail  in  the  action, 
such  property  is  to  be  considered  in  custodia 
legls,  the  same  as  if  the  actual  possession 
was  with  the  officer."  The  latter  case  Is  to 
the  same  effect. 

The  judgment  of  the  court  below  must  be 
affirmed.    All  the  Justices  concur. 


P1TCHI.TNN  T.  CHERRY. 
(Supreme  Court  of  Oklahoma.    Feb.  6,  1912.) 

(Synabus  &v  the  Court.) 

1.  Appeal  and   Error   (§  758*)— Briefs  — 

SPECIFirATION  OF  ERRORS. 

Rule  25  of  the  Supreme  Court  (20  Okl.  xii, 
95  Pac.  Till)  requires  a  party  complaining  of 
the  Riving  or  refusal  of  instructions  to  set  out 
in  his  brief  totidem  verba  separately  those 
parts  complained  of.  And  a  general  exception 
without  complying  with  this  rule  will  not  be 
sufficient,  and  the  alleged  errors  will  not  be 
considered  by  this  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  30*03;  Dec.  Dig.  §  758.*] 

2.  New   Trial    (S  144*)  —  Impeachment  of 
Verdict. 

Three  jurors  made  affidavit  that  they  mis- 
understood the  meaning  and  effect  of  the  ver- 
dict that  had  been  regularly  returned  and  re- 
ceived. These  affidavits  were  used  in  support 
of  the  motion  for  new  trial.     The  jurors  were 


not  presented  in  court  for  examination.  No 
opportunity  to  cross-examine  them  was  given 
the  opposite  party,  nor  was  tlie  testimony  of 
the  balance  of  the  jury  taken.  Held  nut  a  suffi- 
cient showing  to  impeach  the  verdict. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  (  298;   Dec  Dig,  g  144.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Bryan  County  Court,  Caddo  Di- 
vision;  Charles  A.  Phillips,  Judge. 

Action  by  Carlisle  PitclUynn,  by  his  guard- 
ian, Grace  Pltchlynn,  against  Jesse  Cherry, 
to  recover  rent.  Judgment  for  tlie  defend- 
ant for  damages  In  the  sum  of  $75  by  rea- 
son of  attachment  wrongfully  issued.  Plain- 
tiff brings  error.    Affirmed  on  conditions. 

This  is  an  action  on  a  lease  contract,  be- 
gun  in  the  Caddo  Division  of  the  county 
court  of  Bryan  county  on  August  1,  1009,  by 
Carlisle  Pltchlynn,  a  minor,  by  his  guardian, 
Grace  Pltchlynn,  against  Jesse  Cherry,  to 
recover  $800  as  rent  on  certain  real  estate. 
Plaintiff  alleged  that  the  original  contract 
of  lease  was  entered  Into  by  Grace  Pltch- 
lynn, as  guardian  for  Carlisle  Pltchlynn,  and 
Hiram  Pierce,  on  October  6,  1904.  The  lease 
was  to  begin  January  1,  1905,  and  run  to 
December  31,  1909.  The  lessee  covenanted 
to  build  a  house,  do  some  fencing,  and  make 
other  Improvements  on  the  land  as  tbe  con- 
sideration of  the  lease.  The  evidence  shows 
that  on  September  29,  1905,  Pierce  made  a 
contract  with  Jesse  Cherry,  whereby,  for 
a  cash  consideration,  he  conveyed  to  Cherry 
all  his  Interest  in  the  lease,  the  conveyance 
to  take  effect  January  1,  1906,  to  run  four 
years.  The  testimony  shows  that  Cherry 
took  possession  of  the  laud  in  controversy, 
and  made  the  Improvements  which  Pierce 
had  covenanted  to  make.  At  the  commence- 
ment of  tbe  action,  plaintiff  procured  an  al> 
tachment  and  by  virtue  thereof  levied  upon 
and  took  into  her  possession  a  portion  of 
the  crops  grown  on  said  land  for  said  year. 
Defendant  answered,  admitting  the  appoint- 
ment of  the  guardian,  and  the  leasing  of  tbe 
land  to  Pierce,  but  denied  that  he  ever  held 
possession  of  said  land  by  assignment  of  the 
lease,  but  admitted  that  he  was  in  possession 
by  virtue  of  a  sublease  from  Pierce.  The 
case  was  tried  to  a  jury  on  Novenil)er  19, 
1909,  and  a  verdict  was  rendered  in  favor 
of  the  defendant  and  against  the  plaintiff, 
and  damages  were  awarded  defendant  In  the 
sum  of  $75  on  account  of  the  wrongful  at- 
tachment secured  by  plaintiff.  From  this 
judgment  plaintiff  appeals. 

W.  F.  Seinple,  for  plaintiff  in  error.  Rolv 
ert  Crockett  and  Victor  Phillips,  for  defend- 
ant in  error. 

ROBERTSON,  C.  (after  stating  the  facts 
as  above).  Only  two  assignments  of  error 
are  relied  upon  by  plaintiff  in  error  In  his 
brief;  the  first  belug:  "The  court  erred  in 
refusing  to   give   Instructions   requested   by 
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counsel  for  plaintiff  In  error  on  assignment, 
and  in  giving  Instructions  numbered  2,  3,  4, 
6,  and  6." 

[1]  Tbwe  is  DO  attempt  by  counsel  for 
piaintifr  in  error  to  comply  with  rule  25  (20 
Okl.  xil,  96  Pac.  Till)  of  this  court,  whlclt 
requires  that,  where  a  party  complains  of 
the  giving  or  refusing  of  instructions,  he 
must  set  out  in  his  brief  totidem  verba  sep- 
arately the  portions  to  which  he  objects,  or 
may  save  exceptions  to,  and  a  general  com- 
plaint that  the  court  erred  in  giving  or  re- 
fusing instructions  without  complying  with 
this  role  will  not  receive  consideration  at  the 
hands  of  this  court  Reynolds  v.  Hill,  28 
OU.  533,  114  Pac.  1108;  Seaver  v.  RuUison, 
116  Pac.  802;  City  of  Shawnee  v.  Slankard, 
116  Pac.  803;  Lynn  v.  Jackson,  26  Okl.  852, 
110  Pac.  727;  Red  Ball  Transfer  &  S.  Co. 
V.  Deloe,  120  Pac.  575,  not  yet  officially  re- 
ported. 

[2]  The  other  assignment  of  error  Is  that 
"the  verdict  in  this  case  was  void  and  did 
not  represent  the  actual  finding  of  the  jury." 
The  verdict  In  the  case  reads  as  follows: 
"We,  the  Jury,  duly  impaneled  and  sworn 
In  the  above-entitled  case,  do,  upon  our  oaths, 
find  for  the  defendant,  Jesse  Cherry,  and 
also  find  that  the  attachment  should  be  dis- 
solved, and  also  find  that  the  defendant  is 
damaged  In  the  sum  of  $75.  J.  A.  Moore, 
Foreman."  There  was  no  evidence  offered 
at  the  trial  by  the  defendant  to  show  that 
he  was  damaged  in  any  way  by  reason  of 
the  attachment.  Three  of  the  six  Jurors, 
after  the  verdict  had  been  returned  and  filed, 
made  affidavit  that  the  verdict  as  returned 
was  not  as  they  understood  it  or  had  agreed 
npon,  in  that  they  Intended  to  allow  the 
plaintiff  to  retain  the  attached  goods  and  to 
allow  the  defendant  $75  by  reason  of  the 
attachment.  These  affidavits  were  filed  be- 
fore the  motion  for  new  trial  had  been  pass- 
ed upon.  As  a  general  rule,  the  testimony 
of  jurors  is  not  admissible  to  prove  that  they 
did  not  assent  to  a  verdict  regularly  return- 
ed and  received,  or  that  they  misunderstood 
the  meaning  or  effect  of  the  verdict,  but  it 
has  been  held  la  a  number  of  cases  that  it 
may  be  proved  by  the  testimony  of  Jurors 
that  the  verdict  as  drawn  and  entered  is 
nut  as  agreed  on  by  the  Jury.  29  Cyc.  986, 
and  cases  cited. 

In  2  Thompson  on  Trials,  p.  2618,  it  is 
said:  "Upon  grounds  of  public  policy,  courts 
liave  almost  universally  agreed  upon  the 
rule  that  no  affidavit,  deposition,  or  other 
sworn  statement  of  a  Juror  will  be  received 
to  impeach  the  verdict,  to  explain  it,  to 
show  on  what  grounds  it  was  rendered,  or 
to  show  a  mistake  In  it,  or  that  they  mis- 
understood the  charge  of  the  court,  or  that 
they  otherwise  mistook  the  law,  or  the  re- 
sult of  their  finding,  or  that  they  agreed  on 
their  verdict  by  average  or  by  lot.  The  rule 
has  teen  held  specially  applicable  to  the  case 
of  a  verdict  on  an  issue  out  of  chancery. 
It  has  been  attempted  to  show,  by  evidence 


of  this  kind,  that  the  jury  misapprehended 
the  effect  of  their  verdict  as  to  the  costs; 
that  the  foreman  of  the  jury,  after  they  had 
retired,  bad  gone  from  the  Jury  room  In  or- 
der to  learn  from  persons  not  of  the  jury 
the  amount  of  damages  which  ought  to  be 
found  in  order  to  carry  costs;  that  the  ju- 
rors making  the  affidavit  were  influenced  In 
their  verdict  by  Information  given  by  one 
of  the  jurors  in  the  Jury  room,  or  that  they 
had  Intended  to  give  the  plaintiff  a  greater 
amount  of  damages,  and  conceived  that  the 
verdict  which  they  rendered  was  for  such 
Increased  sum.  But  In  these  and  other  like 
cases  the  courts  have  steadily  refused  to 
listen  to  such  affidavits.  Neither  is  it  admis- 
sible to  show  by  the  oath  of  a  juror  that  he 
did  not  agree  to  the  verdict  as  rendered,  or 
that  he  consented  to  the  return  of  the  ver- 
dict, without  concurring  in  it,  in  order  to 
secure  his  discharge,  or  because  his  health 
absolutely  required  him  to  be  released  from 
confinement,  or  that  the  verdict  which  was 
rendered  was  not,  in  fact,  the  verdict  of  the 
particular  jurors.  It  will  not  be  admissible- 
thus  to  show  that  the  verdict  was  by  mis- 
take returned  as  the  verdict  of  the  whole 
jury,  when  some  of  them  were,  In  fact.  In 
favor  of  finding  it  for  the  other  party." 

This  question  was  also  passed  upon  by 
our  Territorial  Supreme  Court  in  Colcord  ▼. 
Conger,  10  Okl.  458,  62  Pac.  276,  in  an  opin- 
ion by  Chief  Justice  Burford.  The  above 
rule  is  followed  also  by  the  courts  of  last 
resort  in  a  large  majority  of  the  states  of 
the  Union,  and  we  believe  the  proper  rule- 
for  us  to  follow  in  Oklahoma.  In  this  case 
the  only  evidence  offered  is  the  affidavits  of 
three  members  of  the  Jury.  No  examination 
was  had  in  open  court  with  the  opportuiflty 
to  cross-examine  by  the  opposite  party.  The 
verdict  is  couched  in  plain,  simple  language, 
and  there  is  no  good  reason  why  the  same 
should  have  been  misunderstood  bad  it  been 
read.  Nor  is  there  any  more  reason  for  a 
misunderstanding  of  the  verdict  than  of  the 
language  in  the  affidavits  in  support  of  the 
motion  for  a  new  trial.  We  do  not  think 
a  sufficient  showing  of  mistake  has  been 
made.  If  the  verdict  as  returned  does  not 
state  the  truth,  the  other  Jurors  should  then 
be  given  an  opportunity  to  corroborate  the 
.statements  made  in  the  verdict;  for,  if  a 
mistake  was  in  fact  made,  they  also  would 
know  it.  It  would  have  been  much  better 
had  the  Jurors  been  returned  into  court  and 
the  examination  made  under  the  suiiervision 
of  the  court  and  in  the  presence  of  counsel 
for  the  opitoslte  party.  The  defendant  in  er- 
ror has  agreed  to  file  a  remittitur  in  the  sum 
of  $75  in  case  this  court  should  hold  that 
the  finding  of  the  Jury  In  the  matter  of  the 
danmges  was  erroneous.  Inasmuch  as  there 
is  no  evidence  in  the  record  to  sustain  such 
Judgment  for  $75  Carnages  to  defendant,  the 
same  should  be  set  aside  and  a  remittitur 
ordered. 

For  the  reasons  assigned,  the  Judgment  of 
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the  county  court  of  Bryan  county  should  be 
afflrnied  on  condition  that  the  defendant  In 
error  within  30  days  from  this  date  file  a 
rouittitur  in  the  sum  of  $75  In  favor  of  the 
plaintiff  in  error,  and  on  his  failure  ao  to 
do  the  judgment  should  be  reversed,  and  a 
new  trial  granted. 

SUARP,  C,  not  participating. 

PER  CURIAM.    Adopted  in  whole. 


HIBBARD  et  al.  v.  CRAYCRAFT  et  nx. 
(Supreme  Court  of  Oklahoma.    Nov.  18,  1911.) 

(8yllabu$  by  the  Court.) 

1.  Forcible  Entby  and  Detainer  (|  16*)— 
Jurisdiction  of  Proceedings— Justice  op 
THE  Peace. 

A  justice  of  the  peace  has  original  jurisdic- 
tion to  bear  and  determine  actions  of  forcible 
entry  and  detainer. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Dec  Dig.  |  16.*] 

2.  Evidence  (§  342*)  —  Documentary  Evi- 
dence—CsBTinED  Copy. 

A  copy  of  an  oflScial  letter  from  any  depart- 
ment of  the  government  of  the  United  States, 
received  by  the  register  or  receiver  of  a  United 
States  land  office,  otherwise  competent,  is  ad- 
missible in  evidence,  when  duly  certified  by  the 
register  or  receiver  having  the  legal  custody  of 
same,  to  the  same  effect  as  would  the  original, 
under  section  5904,  Snyder's  Comp.  L.  Okla. 
1909. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  S§  1302-1314;   Dec.  Dig.  S  342.*] 

3.  Forcible  Entbt  and  Detainer  (J  15*) — 
Right  of  Action- Statutory  Provisions— 
"Color  of  Title." 

A  successful  contestant  for  homestead  en- 
try on  government  lands,  who  has  made  proper 
fibng  of  his  homestead  entry  after  the  final  de- 
termination of  his  contest,  is  entitled  to  the  un- 
disturbed possession  of  the  lands  filed  upon; 
and  may  proceed  before  a  justice  of  the  peace, 
in  an  action  of  forcible  entry  and  detainer, 
against  the  unsuccessful  contestant,  and  those 
in  possession,  under  a  claim  of  license  from 
such  unsuccessful  contestant,  and  such  unsuc- 
cessful contestant,  and  those  persons  in  posses- 
sion under  him,  after  a  final  determination  of 
the  contest  adverse  to  him,  are  mere  trespass- 
ers, in  possession  without  "color  or  title,"  with- 
in the  meaning  of  section  64.S0.  Snyder's  Comp. 
L.  Oklahoma,  Session  Laws  1907-08,  §  3,  p.  4.59. 

[Eld.  Note. — For  other  cases,  see  Forcible  En- 
try and  Detainer,  Dec.  Dig.  §  15.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1264-1273;   vol.  8,  p.  7606.1 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Kiowa  County  Court;  J.  W.  Man- 
sell,  Judge. 

Action  by  Floyd  O.  Hibbard  and  others 
against  R.  Craycraft  and  wife.  Jud^^nent 
for  defendants,  and  plaintiffs  bring  error. 
Reversed  and  remanded. 

C.  A.  Morris,  for  plaintiffs  In  error.  J.  W. 
Bartholomew,  for  defendants  in  error. 

BREWEB.  C.  This  Is  an  action  originally 
brought  by  plaintiffs  iu  error,  as  plaintiffs. 


against  defendants  In  error,  as  defendants, 
before  a  Justice  of  the  peace  of  Kiowa  coun- 
ty. On  the  12th  day  of  August,  1908,  the 
cause  was  tried  and  judgment  rendered  in 
favor  of  plaintiffs  in  error,  hereinafter  called' 
plaintiffs.  From  this  judgment,  defendants  in 
error,  hereinafter  called  defendants,  appeal- 
ed to  the  county  court  of  Kiowa  county.  A 
trial  was  had  In  the  county  court  on  the  14th 
day  of  November,  1908,  before  the  court  and 
a  jury.  Upon  the  conclusion  of  the  testimo- 
ny, both  sides  moved  the  court  to  instruct  a 
verdict  in  Its  favor.  The  motion  of  plaintiffs 
was  denied  and  exception  saved.  The  motion 
of  defendants  was  sustained,  and  the  court 
directed  the  jury  to  return  a  verdict  In  favor 
of  defendants,  on  the  ground  of  "a  want  of 
jurisdiction,"  which  it  did.  Plaintiffs  except- 
ed and  filed  motion  for  new  trial;  this  mo- 
tion was  overruled  and  plaintiffs  excepted 
and  bring  the  cause  to  this  court  for  review. 

The  allegations  of  plaintiffs'  petition  are 
substantially  as  follows:  The  plaintiffs  al- 
lege that  Floyd  O.  Hibbard,  one  of  the  heirs 
of  Martin  J.  Hibbard,  deceased,  and  acting 
for  all  of  such  heirs,  did,  on  July  7,  1908, 
make  homestead  entry  for  said  heirs,  at  the 
United  States  land  office,  at  Lawton,  Okl.,  of 
the  S.  W.  %  of  the  N.  E.  %  of  section  22, 
township  4  N.,  range  17  W.,  of  the  Indian 
base  and  meridian,  in  Kiowa  county,  Okl., 
and  that  said  heirs  are  entitled  to  the  im- 
mediate possession  of  such  land;  that  the 
defendants  made  unlawful  entry,  and  unlaw- 
fully and  forcibly  detain  certain  imrts  of 
said  land  (particularly  described).  Plaintiffs 
allege  they  served  proper  written  notice  to 
vacate  on  the  defendants  more  than  three 
days  before  filing  suit,  attach  copy  of  said 
notice,  with  sworn  return  of  service,  to  their 
petition  as  part  thereof,  pray  for  restitution 
of  the  premises  so  detained,  and  for  costs. 

The  defendants  filed  answer,  consisting  of 
a  general  denial,  and  for  further  defense 
stated:  "Defendants  allege  that  they  did  not 
enter  said  premises  by  force,  but  peaceably 
and  lawfully;  that  they  purchased  or  con- 
tracted to  purchase  said  land  from  the  town- 
site  company;  that  all  of  the  occuiuiuts  of 
the  land  in  question  occupy  the  town  of 
Wildtnan  upon  the  invitation,  license,  and 
c-onsent  of  the  Gold  Coin  Mining  Company, 
while  that  same  was  held  as  mining  proper- 
ty, and  pending  the  application  to  have  se- 
gregated for  town-site  purposes." 

The  proof  showed  that,  on  November   14, 

1903,  application  was  made  at  the  United 
States  land  office  to  enter  the  land  In  con- 
troversy as  the  town  site  of  Wildman,  aud 
proof  was  submitted  thereon  on  January  7, 

1904.  On  Decemlier  26,  1903.  Martin  J.  Hil>- 
bard,  the  ancestor  of  plaintiffs,  filed  hi.s 
homestead  application  for  these  lands.  Tliis 
application  for  homestead  entry  was  rejeotetl. 
On  January  6,  1904,  a  large  numlier  of  per- 
sons filed  protest  against  the  application  for 
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town-site  entry.  On  Jannary  25,  1904,  Hlb- 
bard  appealed  from  the  order  rejecting  bis 
homestead  application.  Hlbbard's  rejected 
homestead  application  and  appeal,  and  the 
proof  on  the  town-site  application  and  pro- 
test thereto,  were  forwarded  to  the  United 
States  Land  Commissioner,  where  the  same 
was  considered  and  returned  to  the  local 
land  office,  and  a  bearing  ordered  on  the 
town-site  application  and  protest,  and  grant- 
ing Ilibbard  the  right  to  appear  as  a  pro- 
testant.  Notice  were  given  all  parties. 
Hearing  was  finally  bad  on  January  30,  1908, 
and  the  register  and  receiver  of  the  United 
States  land  officer  at  Lawton,  Okl.,  rendered 
a  de<-l8lon  In  the  case,  finding  that: 

"It  appears  that  the  tract  is  used  as  a 
mere  stopping  jJlaee  for  transients,  and  in 
no  way  used  and  occupied  In  good  faith  for 
a  town.  No  business  of  any  kind  appears 
to  be  transacted  on  the  land,  not  even  a  post 
office,  or  a  store  or  shop  of  any  kind.  There 
is  no  call  for  or  need  of  a  town  on  the  land. 
There  is  a  town  and  post  office  at  Cold 
Springs,  on  the  railroad,  only  two  miles  from 
the  laud,  and  the  larger  town  of  Roosevelt 
\s  not  over  four  miles  distant.  The  probate 
judge  and  occupant  have  neglected  and  refus- 
ed to  furnish  plats  in  triplicate,  or  otherwise 
showing  that  the  land  has  been  surveyed  in- 
to blocks,  lots,  reservations,  etc.,  and  neg- 
lected to  comply  with  other  requirements. 
It  Is  not  necessary  to  further  discuss  this 
matter,  more  than  to  say  that,  having  failed 
In  every  particular  to  show  valid  town-site 
occupancy  and  compliance  with  other  re- 
quirements, the  town-site  proof  is  rejected, 
and  it  is  recommended  that  the  heirs  of  pro- 
testant  M.  J.  Ilibbard,  based  on  his  original 
application,  be  allowed  to  make  entry  for  the 
land." 

No  appeal  was  taken  from  this  decision. 
This  decision  of  the  local  land  office  was  then 
reviewed  by  the  General  I^and  Office,  through 
its  acting  Commissioner,  and  on  June  16, 
1908,  the  decision  was  in  all  things  sustained. 
In  the  letter  approving  the  decision,  the  fol- 
lowing appears:  "Tour  decision,  therefore,  is 
considered  final,  as  to  the  facts,  under  rule 
of  practice  48.  •  •  •  In  view  of  all  the 
foregoing.  I  concur  In  your  conclusions  of 
law  expres.sed  In  your  decision,  and  direct 
that  you  notify  said  heirs  of  their  right  to 
make  homestead  entry  of  said  lands,"  etc. 

On  July  7,  1908,  plaintiffs  made  homestead 
entry  of  the  lands,  as  shown  by  receipt  and 
certificate  of  the  register  and  receiver  of  the 
laud  office.  Plaintiffs  gave  legal  notice  to 
the  defendants  to  vacate;  they  refused,  and 
this  suit  was  brought. 

One  of  the  defendants  testified  that  he 
went  on  to  the  land  on  the  Cth  day  of  Au- 
gust, 1901,  built  a  house  on  it,  and  had  lived 
on  the  land  ever  since.  He  claimed  he  got 
permission  to  build  from  the  Gold  Coin  Min- 
ing (.'ompany,  and  paid  it  a  small  amount  of  | 
money  for  such  permis-sion.  It  apjwars  that  | 
this  company  went  out  of  business,  and  prob-  j 


ably  out  of  existence.  It  is  not  claimed  that 
it  ever  got  title. 

[S]  It  appears  defendant  went  on  the  land 
at  the  Invitation  and  under  license  from  the 
Gold  Coin  Mining  Company;  that  he  con- 
tracted to  purchase  same  from  the  town-site 
company,  and  remained  there,  iwndiug  the 
application  to  have  the  same  segregated  for 
town-site  purimses,  as  shown  by  his  answer. 
He  was  a  mere  licensee:  he  could  acquire  no 
greater  rights  in  the  property  than  those  un- 
der whom  he  entered  had,  or  might  acquire. 
If  their  right  or  claims  failed,  his  necessarily 
failed.  The  town-site  application  was  un- 
successful. This  fixed  the  status  of  the 
town-site  applicant,  and  defendants  holding 
under  them,  as  "unsuccessful  contestants," 
within  the  meaning  of  the  decisions  of  the 
Oklahoma  Territorial  Supreme  Court  and  of 
this  court  hereafter  noted. 

In  Brennan  et  al.  v.  Shanks,  24  Okl.  56.% 
10."  Pac.  70.">,  the  syllabus  reads: 

"2.  Where  two  claimants  to  a  lot,  by  vir- 
tue of  the  Creek  agreement  of  March  1,  1901 
(Act.  Cong.  March  1,  1901,  c.  676,  M  Stat. 
861),  have  their  rights  finally  disposed  of  be- 
fore the  Secretary  of  the  Interior,  and  such 
lot  has  been  finally  awarded  to  one  of  the 
claimants,  such  successful  claimant  then  and 
there  becomes  entitled  to  the  undisturbed 
possession  of  such  lot  as  against  the  unsuc- 
cessful claimant,  and  by  refusing  to  vacate 
the  lot  and  continuing  to  occupy  the  same 
such  unsuccessful  claimant  becomes  a  tres- 
passer, and  his  possession  is  wrongful;  and 
the  court  will  give  effect  to  the  decision  of 
the  Secretary  of  the  Interior  in  a  forcible 
entry  and  detainer  action. 

"(a)  Whilst  the  unsuccessful  claimant  may 
have  a  right  in  a  court  of  equity  to  lure 
reviewed  the  decision  of  the  Secretary  of 
the  Interior,  where,  by  a  misconstruction  of 
the  law  applied  to  the  facts,  the  title  is  er- 
roneously awarded  to  the  wrong  claimant, 
yet  this  equitable  relief  cannot  be  had  In 
a  forcible  entry  and  detainer  action. 

"(b)  The  unsuccessful  claimant,  as  a  settlw 
and  occupier  of  such  lot,  is  without  color  of 
title,  within  the  purview  of  section  5087, 
Wilson's  Rev.  &  Ann.  St.  1903;  chapter  67, 
art.  13,  !  160,  Code  Civ.  Proc." 

The  statute,  relating  to  forcible  entry  and 
detainer,  in  force  now  and  at  the  time  of 
filing  this  suit  is.  on  the  point  involved,  the 
same  as  section  5087,  Wilson's  Rev.  &  Ann. 
St.  1003.  supra.  See  Snyder's  Comp.  L.  Okla. 
19(19,  i  C4.30. 

In  the  Brennan  v.  Shanks'  Case,  supra.  It 
is  further  said:  "The  Supreme  Court  of  the 
territory  of  Oklahoma  has  uniformly  held 
that,  where  two  parties  have  been  claimants 
to  a  tract  of  public  land,  and  their  claims 
have  been  finally  disposed  of  in  the  I^aud 
Department,  and  the  successful  claimant  has 
been  i)ermltted  to  make  homestead  entry, 
such  entryman  then  and  there  becomes  en- 
titled to  the  undisturbed  possession  of  the 
tract  as  against  the  unsuccessful  contestant. 
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and  tbat  nnsuccessful  contestant,  by  refus- 
ing to  vacate  tbe  land  and  continuing  to  oc- 
cupy tbe  snme,  becomes  a  trespasser,  and 
bis  possession  is  wrongful;  and  the  courts 
will  gire  effect  to  tbe  decision  of  the  Land 
Department,  so  long  as  tbe  title  is  in  the 
United  States.  Woodrull  v.  Wallace,  3  Okl. 
3r>5,  41  Pac.  357;  Reaves  t.  Oliver,  3  Okl. 
62,  41  Pac.  353;  Barnes  v.  Newton,  6  Okl. 
428,  48  Pac.  190  [49  Pac.  1074];  Cox  v.  Gar- 
rett, 7  Okl.  375,  54  Pac.  546;  Calhoun  v. 
McCormack,  7  Okl.  347,  54  Pac.  493;  Glover 
V.  Swartz,  8  OkL  642,  58  Pac.  943;  Mc- 
Donald V.  Brady,  9  Okl.  660,  60  Pac.  509; 
Barnett  y.  Ruyle,  9  Okl.  635,  60  Pac.  243; 
Cope  V.  Braden,  11  Okl.  291,  67  Pac.  476; 
Brown  v.  Hartshorn,  12  Okl.  121,  69  Pac. 
1049;  Bllyeu  et  ux.  v.  PUcber,  16  Okl.  228, 
83  Pac.  646." 

[1]  Under  the  laws  of  this  state,  a  Justice 
of  the  peace  has  jurisdiction  to  try  and  de- 
termine actions  in  forcible  entry  and  detain- 
er. Zahn  V.  Obert,  24  Okl.  159,  103  Pac. 
702;  Crump  v.  Pltcbford,  24  Okl.  808,  104 
Pac.  911;  Lynn  v.  Jackson,  26  Okl.  852,  110 
Pac.  727;  Vanseilous  v.  Huene,  26  Okl.  243, 
108  Pac.  1102. 

Section  3,  Acts  1907-08,  p.  459  (Snyder's 
Oomp.  L.  Okla.  |  6430),  under  title  "Forcible 
Entry  and  Detainer,"  reads:  "Sec.  6430.  Pro- 
ceedings under  this  article  may  be  bad  in 
all  cases  against  tenants  holding  over  their 
terms;  In  sales  of  real  estate  of  executions, 
orders,  or  other  process,  when  the  Judgment 
debtor  was  In  possession  at  the  time  of  tbe 
rendition  of  the  Judgment  or  decree,  by  vir- 
tue of  which  such  sale  was  made;  in  sales 
by  executors,  administrators,  guardians  and 
on  partition,  where  any  of  tbe  parties  to  tbe 
partition  were  in  possession  at  the  com- 
mencement of  the  suit,  after  such  sales,  so 
made,  on  execution  or  otherwise,  shall  have 
been  examined  by  tbe  proper  court,  and  tbe 
same,  by  said  court,  adjudged  legal;  and  tn 
cases  where  the  defendant  is  a  settler  or  oc- 
cupier of  lands  and  tenements  without  color 
of  title,  and  to  which  the  complainant  has 
the  right  of  possession.  This  section  is  not 
to  be  construed  as  limiting  the  provisions  of 
the  first  preceding  section." 

This  case  comes  clearly  under  the  above 
statute,  and  that  clause  of  it,  wherein  it  is 
provided  that  the  action  may  be  maintained 
by  the  owner  of  premises  against  a  settler 
or  occupier  thereof,  without  color  of  title. 
Brennan  v.  Shanks,  supra.  The  plaintiffs, 
under  the  final  decision  of  the  United  States 
Land  Department,  had  the  right  to  tbe  pos- 
session of  tbe  lands  as  against  the  town-site 
applicants,  and  as  against  tbe  defendants 
claiming  to  hold  under  license  from  such  ap- 
plicants. 

In  the  case  of  Black  v.  Jackson,  177  U.  S. 
362,  20  Sup.  Ct  653,  44  L.  Ed.  806  (Black  v. 
Jackson,  6  Okl.  751,  52  Pac.  406),  the  Su- 
preme Court  of  the  United  States  said:  "And 
we  cannot  find  that  that  court  has  in  any 
case  withdrawn  or  qualified  the  ruling  that 


an  entryman,  out  of  possession  and  having  a 
decision  by  the  Land  Office  in  bis  favor,  may 
proceed  against  bis  adversary  in  possession 
by  an  action  in  forcible  detainer,  and  thus 
obtain  possession  without  resorting  to  tbe 
extraordinary  remedies  used  by  courts  of 
equity.  According  to  the  decision  of  tbat 
court.  Black,  as  between  himself  and  bis  suc- 
cessful adversary,  was  in  possession  witbout 
color  of  title.  Now,  by  tbe  statutes  of  tbe 
territory,  in  tbe  article  relating  to  forcible 
entry  and  detainer,  if  it  be  found  tliat  lands 
and  tenements,  after  a  lawful  entry,  'are 
held  unlawfully,'  then  the  Justice  'shall  cause 
tbe  party  complaining  to  have  restitution 
thereof;'  and  It  Is  provided  that  proceedings 
under  that  article  may  be  bad  in  all  cases 
'where  the  defendant  is  a  settler  or  occupier 
of  lands  and  tenements,  without  color  of 
title,  and  to  whicb  the  complainant  has  tbe 
right  of  possession.' " 

[2]  The  trial  court  sustained  an  objection 
to  the  Introduction  in  evidence  of  tbe  certified 
copy  of  tbe  letter  decision  of  the  General 
Land  Office.  This  was  error.  Section  6904 
of  Snyder's  Comp.  L.  reads:  "Copies  of  all 
papers  and  documents  lawfully  deposited  In 
the  office  of  the  register  or  receiver  of  any 
land  office  of  tbe  United  States  within  this 
state,  and  copies  of  any  official  letter  or  com- 
munication, received  by  tbe  register  or  re- 
ceiver of  any  such  land  office,  from  any  de- 
partment of  tbe  government  of  tbe  United 
States,  when  duly  certified  by  the  register 
or  receiver  having  tbe  custody  of  such  pa- 
per, letter,  document  or  other  official  com- 
munication, shall  be  received  In  evidence  in 
the  same  manner  and  with  like  effect  as  the 
original."  This  was  probably  because  the 
defendants  were  not  shown  to  have  been  In 
tbe  town-site  contest,  but  the  answer  of  de- 
fendants establishes  for  them  a  status  de- 
pending on  that  of  the  town-site  applicants: 
and  the  final  decision  of  tbe  United  States 
Land  Department,  adverse  to  the  town-site 
applicants,  concluded  these  defendants  from 
holding  under  the  town-site  claims,  as  they 
allege,  for  defense,  they  were  doing. 

Tbe  question  of  whether  or  not  the  de- 
fendants were  possessed  of  equities  was  not 
Involved.  This  kind  of  action  (forcible  en- 
try and  detainer)  is  purely  an  action  at  law, 
and  cannot  and  does  not  Involve  the  exercise 
of  equitable  jurisdiction.  The  right  of  pos- 
session is  tbe  only  question  involved.  Cope 
V.  Braden,  11  Okl.  291,  67  Pac.  476;  Van- 
seilous V.  Huene,  26  Okl.  243,  108  Pac.  1102. 

Having  examined  the  evidence  in  this  case, 
and  the  law  applicable,  we  come  to  determine 
whether  tbe  court  erred  in  directing  tbe 
Jury  to  return  a  verdict  for  defendants,  and 
if  this  was  error,  whether  it  erred  again  in 
not  directing  a  verdict  for  plaintiffs.  We 
think  it  erred  on  both  propositions.  The 
plaintiffs  showed  themselves  to  be  entitled  to 
tbe  possession  of  tbe  lands  in  suit.  The  de- 
fendants wholly  fall  to  show  that  they  were 
other  than  trespassers,  pei^ons  on  the  land 
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-without  color  of  title,  refusing  to  surrender 
possession.  The  court  had  Jurisdiction  of 
the  subject-matter  of  and  the  parties  to  the 
suit  The  request  of  the  defendants  for  an 
instructed  verdict  in  their  favor  should  have 
been  denied.  That  of  plaiutifFs  for  an  In- 
structed verdict  In  their  favor  should  have 
been  sustained. 

The  cause  should  be,  therefore,  reversed 
and  remanded  for  proceedings  In  conformity 
with  this  opinion. 

FEB.  CURIAM.    Adopted  in  vrhole. 


CLOE  V.  ROGERS. 
(Supreme  Court  of  Oklahoma.    Jan.  9,  1912.) 

(Syllahas  by  the  Court.) 
X.  Appeai,  and  Error   (f  663*) —Record — 

CaSE-MaDB— IiOSS    AND   SUBSTITUTION— CER- 
TIFICATE. 

Whpre  a  case-made  is  lost,  and  the  substi- 
tute is  duly  settled  and  signed  by  the  trial  judge, 
who  finds  and  certifies  that  the  same  is  a  true, 
<t>rn»ct,  and  complete  copy  of  the  original,  and 
tliis  finding  is  not  rebutted,  a  motion  to  dismiss 
on  the  ground  of  laclt  of  proof  of  authenticity 
win  be  denied. 

[Ed.  Note.— For  other  ease*,  see  Appeal  and 
Error,  Dee.  Dig.  f  e63.*l 

2.  PsiifciPAL  AND  Agent  (J  41*)— Existence 
or  HiXATioN  —  Revocation  of  Aobnct  — 
AoENCT  Coupled  with  Interest. 

Where  an  agency  is  uncoupled  with  an  in- 
tereat.  It  may  be  revolted  by  the  principal  at 
will,  without  liability  for  damages;  but  where 
it  is  for  a  fixed  time,  and  contemplates  on  the 
part  of  the  agent  the  expenditure  of  time  and 
money  to  carry  it  out,  and  is  accepted  and  the 
duties  imposed  are  entered  upon  by  the  agent, 
and  money  and  time  are  expended  in  the  pursuit 
of  the  object  of  the  agency,  although  the  prin- 
cipal has  the  power  to  revoke  and  bring  to  a 
termination  the  contract,  yet  he  lacks  the  right 
of  so  doing,  except  upon  the  burden  of  respond- 
ing to  the  agent  for  such  damages  as  he  may 
suffer  by  reason  thereof. 

[Ed.  Note.— For  other  cases,  aee  Principal  and 
Agent,  Dec.  Dig.  %  4L»] 

a.  Principal  and  Aoent  (8  41*)— Mutual 
Rights  and  Liabilities  —  Revocation  of 
Agency— Measure  op  Damages. 

Where,  after  plaintiff  has  entered  upon  his 
duties,  and  expended  time  and  money  in  carry- 
ing out  a  contract  of  agency  for  the  sale  of  lots 
m  a  town-site  addition,  wherein  bis  compensa- 
tion and  gain  was  to  be  derived  from  profits 
made  in  the  venture,  the  defendant,  without 
just  cause,  revokes  the  agency  established, 
plaintiff  is  entitled  to  recover  as  damages   the 

Erofits  which  he  may  be  able  to  show  he  would 
ave  made  under  the  contract,  where  the  same 
are  shown  to  have  been  in  the  contemplation  of 
both  parties,  at  the  time  of  the  making  of  the 
contract,  as  the  natural  and  proximate  conse- 
quence of  its  breach  by  the  defendant,  and  in 
determining  the  same,  and  the  amount  recover- 
able, all  facts  relating  to  the  subject-matter  of 
the  contract  and  concerning  the  execution 
thereof  known  to  both  parties,  ond  oil  facts 
which  would  reasonably  tend  to  make  certain 
the  amount  of  injurjr  inflicted,  are  admissible; 
the  jniy,  however,  being  instructed  and  caution- 
ed in  coming  to  its  conclusion  not  to  deal  in 


speculative  conjectures  in  drawing  Its  deduc- 
tions from  the  evidence  offered. 

fEd.  Note. — For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  I  41.*] 

Error  from  District  Court,  Delaware  Coun- 
ty ;  John  H.  Pltchford,  Judge. 

Action  by  W.  H.  Cloe  against  T.  J.  Rogers. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed  and  remanded. 

Ad  V.  Coppedge,  Rice  &  Rice  and  McGlll 
&  Llndsey,  for  plaintiff  in  error.  J.  G.  Aus- 
tin and  W.  H.  Komegay,  for  defendant  in 
error. 

DUNN,  J.  [1]  This  case  presents  error 
from  the  district  court  of  Delaware  county. 
Counsel  for  defendant  in  error  have  present- 
ed and  insist  upon  a  motion  to  dismiss  the 
appeal  because  of  alleged  Insufficiency  of  the 
cnse-made,  which  grows  out  of  the  fact  that 
the  original  case-made  was  lost  while  in  the 
hands  of  an  express  company,  charged  with 
the  duty  of  transmitting  it  to  the  trial  judge 
for  the  purpose  of  settlement  and  signing. 
The  facts  with  reference  thereto  were  duly 
submitted  to  the  trial  judge,  who  specifically 
finds  thereon  that  "the  original  case-made, 
and  the  said  copy  to  me  now  presented,  and 
the  amendment  thereto,  have  been  duly  serv- 
ed in  due  time,  and  the  amendment  thereto 
duly  suggested  and  was  duly  agreed  to  be 
submitted  to  me  by  the  parties  to  said  cause 
for  settlement  and  signing,  as  required  by 
law,"  and  that  "the  foregoing,  which  is  of- 
fered as  a  copy  and  substitute  for  said  orig- 
inal case-made,  is  a  true,  correct,  and  com- 
plete copy  of  the  original  case-made,"  etc. 
Under  these  circumstances,  and  finding  that 
the  conclusion  reached  by  the  trial  court  is 
not  rebutted  by  the  record,  the  motion  to 
dismiss  is  denied. 

The  action  is  brought  by  plaintiff  in  er- 
ror, as  plaintiff,  to  recover  anticipated  profits 
upon  the  following  contract :  "Whereas  Thom- 
as J.  Rogers  Is  the  owner  of  the  following  de- 
scribed real  estate  situated  in  recording  dis- 
trict number  two  of  the  Cherokee  Indian 
Territory  and  south  of  and  contiguous  to  the 
town  of  Grove  in  said  territory :  The  south 
half  of  the  north  half  of  the  southwest  quar- 
ter of  section  five,  township  twenty-four  north 
of  range  twenty-four  East  Indian  meridian; 
and  whereas,  the  said  Rogers  desires  to 
place  said  property  on  the  market  as  town 
lots  or  property.  Now,  this  evidences  that 
In  consideration  of  the  premises  herein  set 
forth,  the  said  Thomas  J.  Rogers  and  Wil- 
liam n.  Cloe  hereby  mutually  agree  with 
each  other  as  follows :  First  That  said  Rog- 
ers will  cause  said  real  estate  to  be  surveyed, 
platted,  laid  out  and  mapped  Into  town  lots, 
streets  and  alleys  and  to  cause  said  streets 
to  be  graded  and  said  property  otherwise 
placed  in  proper  condition  to  go  on  the  mar- 
ket as  town  lots  or  property  at  his  own  ex- 
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pense  and  without  charge  to  said  Cloe.  It 
to  further  agreed  that  when  said  property 
has  been  platted  and  mapped  as  herein  pro- 
vided for  said  lots  shall  be  appraised  and 
valued  by  the  parties  hereto,  so  that  the  ag- 
gregate value  of  appraisement  thereof  shall 
not  be  more  nor  less  than  four  thousand 
(4i4,(X)0.00)  dollars,  which  valuation  shall  be 
accepted  by  the  parties  hereto  as  the  cost 
value  or  price  of  each  of  said  lots,  and  at 
the  same  time  said  parties  shall  also  deter- 
mine and  fix  the  selling  price  of  each  of  said 
lots  in  such  sums  or  amounts  as  they  may 
mutually  agree  upon.  And  it  is  further 
agreed  by  the  said  Thomas  J.  Rogers  that 
the  said  William  H.  Cloe  shall  be  and  is 
hereby  constituted,  the  sole  and  .exclusive 
agent  of  the  said  Thomas  J.  Rogers  to  so- 
licit, find  purchasers  for  and  otherwise  man- 
age and  conduct  the  business  of  the  sale  of 
said  lots  at  the  prices  designated,  or  that  may 
be  mutually  agreed  upon  by  said  Rogers  and 
Cloe,  and  when  a  purchaser  has  t)een  found 
or  a  sale  of  said  lot  made,  the  said  Thomas 
J.  Rogers  shall  as  soon  as  practicable  there- 
after execute  and  deliver  to  the  purchaser  a 
proper  deed  of  conveyance  therefor  and  col- 
lect the  purchase  price  of  the  lot  so  sold, 
which  purchase  price  shall  be  applied  as 
follows:  That  is  to  say,  the  cost  value  or 
price  of  such  lot  or  lots  shall  be  deducted 
from  the  selling  price  thereof  and  shall  be- 
come the  property  or  money  of  the  said 
Thomas  J.  Rogers  and  the  excess  of  said 
proceeds  shall  be  equally  divided  between 
said  Rogers  and  Cloe  and  shall  be  deposited 
In  some  bank  by  them  mutually  agreed  upon, 
and  that  this  contract  shall  continue  in 
force  for  two  years  from  this  date  unless 
sooner  dissolved  by  the  parties  hereto.  Ex- 
ecuted in  duplicate  this  the  first  day  of 
Sept,  1906.  [Signed]  T.  J.  Rogers.  W.  H. 
Cloe." 

Plaintiff  alleged  in  his  petition  that  short- 
ly after  the  execution  of  said  contract  the 
defendant  caused  the  real  estate  herein  de- 
scribed to  be  surveyed,  i)latted,  and  laid  out 
Into  lots  and  blocks,  as  provided  for  by  the 
contract;  that  plaintiff,  in  pursuance  of  the 
contract,  in  the  spring  of  1907,  opened  up  an 
office  in  Grove,  Okl.,  placed  a  competent  man 
in  charge  of  it,  and  proceeded,  at  consider- 
able expense,  to  mature  plans  for  disposing 
of  said  property  as  provided  for  In  the  con- 
tract, and  that  while  he  was  engaged  in  car- 
rying out  the  contract  the  defendant  began 
to  importune  him  to  modify  the  contract,  and 
obstructed  the  carrying  out  of  the  same  in 
various  ways,  and  finally.  In  July,  1907.  en- 
tirely repudiated  the  contract  and  assumed 
control  of  the  property  himself,  and  pro- 
ceeded to  dispose  of  it  for  his  own  benefit 
and  at  prices  to  suit  himself;  that,  before 
the  plaintiff  had  proceeded  to  open  up  the 
office  in  Grove,  he  and  defendant  bad  agreed 
upon  and  fixed  the  cost  price  of  each  and  all 
the  lots.  a^Kregating  $4,000,  and  the  selling 
Iirlce  of  each  and  all  the  lots,  aggregating 


$17,575,  and  had  made  lists  of  the  same,  a 
copy  of  which  list  he  made  an  exhibit  to  his 
petition;  that  the  difference  between  the 
cost  price  and  selling  price  of  the  lots  was 
$13,575,  one-half  of  which,  or  $6,787.50,  the 
plaintiff  was  entitled  to  as  his  share  of  the 
proceeds  of  sale;  that  of  this  sum  he  had 
only  received  $125,  leaving  a  balance  of 
$6,662.50  due  him;  that  defendant  had  put 
an  end  to  the  contract,  and  plaintiff  would 
have  been  able,  but  for  the  breach  of  the 
contract  by  the  defendant,  to  make  sales  of 
all  the  property  on  the  terms  fixed  and 
agreed  upon  between  him  and  defendant 
within  the  time  limited  by  the  contract.  lie 
therefore  asked  Judgment  for  the  sum  of 
$6,662.50  and  costs  of  suit  for  breach  of  the 
contract. 

On  demurrer  being  filed  to  the  petition 
and  denied,  defendant  answered.  He  ad- 
mitted the  execution  of  the  contract,  but  al- 
leged that  there  was  no  consideration  for 
his  signing  it,  and  set  up  as  defenses  that 
plaintiff's  agent.  Bates,  In  charge  of  the  of- 
fice at  Grove,  undertook  to  sell  other  proi)- 
erty  in  Grove  in  opposition  to  defendant's 
property;  that  he  sold  three  of  the  lots  In- 
cluded in  the  contract  to  George  Hampton 
at  a  price  lower  than  the  contract  price, 
without  the  knowledge  of  defendant;  tliat 
neither  plaintiff  nor  Bates  had  ever  found  a 
purchaser  on  the  terms  and  conditions  of 
the  contract;  that  ui)on  discovering  the  plain- 
tiff was  not  handling  the  property  in  good 
faith,  and  had  made  no  reasonable  efforts 
to  sell  it,  he  had,  about  July,  1907,  infornieil 
the  plaintiff  that  he  would  handle  the  sale 
of  the  property  himself,  on  terms  that  ai)- 
peared  to  him  to  t>e  to  his  best  advantage; 
that  he  had  not  obstructed  the  sale  of  the 
property  prior  to  that  time;  that  the  sale 
to  Hampton  was  the  only  one  made  by  the 
plaintiff;  that  plaintiff  did  not,  in  fact,  re- 
ceive the  sum  of  $125,  which  would  have 
been  the  full  amount  of  his  share  of  the 
Hampton  sale  at  the  contract  price,  but  re- 
ceived only  $100,  giving  the  balance  as  a 
rebate  to  Hampton;  that  it  was  necessary 
for  plaintiff  to  procure  town  license  as  a 
real  estate  broker;  and  that  he  did  not  do  so. 

On  the  29th  day  of  May,  1908,  plaintiff  fil- 
ed his  reply,  in  which  he  denied  that  the 
contract  was  without  consideration;  denied 
that  Bates  undertook  to  sell  other  property 
in  opposition  to  defendant's  property;  de- 
nied that  plaintiff  had  handled  the  prop- 
erty in  bad  faith,  or  that  be  had  made  no 
reasonable  efforts  to  dispose  of  it;  admitted 
that  Bates  had  allowed  Hampton  to  retain 
$25  out  of  plaintiff's  siiare,  but  alleged  that 
this  was  for  the  benefit  of  both  plaintiff  and 
defendant,  and  to  enable  a  sale  to  be  made, 
and  that  in  consideration  thereof  Hampton 
agreed  to  Improve  the  lots,  and  thereby  en- 
hance the  value  of  adjoining  lots  included 
in  the  contract,  and  the  defendant  received 
his  full  share  of  the  schedule  price:  that 
such  sale  was  made  in  good  faith,  aud  de- 
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fpudant  was  in  no  way  injured  thereby,  but 
was.  In  fact,  beneflted;  denied  that  it  was 
necessary  to  procure  license  as  real  estate 
liruker,  but  alleged,  as  a  matter  of  fact,  that 
Rates  did  procure  such  license. 

The  cause  was  tried  to  a  jury,  which,  at 
the  conclusion  of  the  evidence  admitted  for 
plaintitr,  was  Instructed  by  the  court  to  re- 
turn a  verdict  in  favor  of  the  defendant, 
which  was  accordingly  done,  upon  which  a 
judgment  was  entered,  dismissing  plaintiff's 
r-ause  of  action  at  bis  costs.  Motion  for  new 
trial  was  duly  filed  and  denied,  and  the  cause 
has  been  regularly  brought  to  this  court  for 
review. 

Two  propositions  are  presented  and  ar- 
gued by  counsel  necessary  for  our  consider- 
ation :  First,  was  the  contract  unilateral 
and  without  consideration,  and  did  defend- 
ant have,  not  only  the  power,  but  also  the 
right,  to  revoke  it;  and,  second,  should  it  be 
concluded  that  he  possessed  the  imwer,  but 
not  the  right,  could  plaintiff,  under  the  con- 
tract, recover  unearned  and  anticipated  prof- 
its which  he  was  denied  the  opportunity  of 
earning  by  the  revocation  of  the  contract? 

[2]  On  the  first  proposition,  It  must  be  con- 
ceded that,  before  plaintiff  acted,  the  con- 
tract was  merely  a  proffer  on  the  part  of  the 
defendant,  and,  so  far  as  the  same  remained 
unacted  on  by  plaintiff,  was  subject  to  revo- 
cation ;  that  it  was  an  offer  to  appoint  plain- 
tiff an  agent,  uncoupled  with  any  interest 
wliatsoever  in  plaintiff;  and  that,  tiad  revo- 
cation been  made  prior  to  any  act  on  the 
part  of  plaintiff,  defendant  had  the  power 
and  the  right  to  revoke.  The  question  in- 
volved, however,  it  being  undisputed  that 
plaintiff  accepted  the  proffer,  opened  an  of- 
fice at  Grove,  placed  therein  an  agent,  incur- 
red considerable  expense,  and  spent  several 
months  pursuing  the  business  under  the  con- 
tract, is:  Does  this  alter  the  relationship 
between  the  parties,  and  does  it  have  the 
effect  of  giving  to  the  plaintiff  an  actual, 
valuable  Interest  in  the  contract,  and  sup- 
pl}-  the  want  of  consideration  and  mutuali- 
ty wliich  existed  prior  thereto?  In  answer, 
we  may  say  the  general  rule  seems  to  be 
that,  where  an  agency  is  uncoupled  with  an 
interest,  it  may  be  revoked  by  the  principal 
at  will,  without  liability  for  damages;  but 
where  it  Is  for  a  fixed  time,  and  contem- 
plates on  the  part  of  the  agent  the  expendi- 
ture of  time  and  money  to  carry  it  out,  and 
is  accepted  and  the  duties  Imposed  are  en- 
tered upon  by  the  agent,  and  money  and  time 
are  expended  in  pursuance  of  the  object  of 
the  agency,  that,  although  the  principal  has 
the  power  to  revoke  and  bring  to  a  termi- 
nation the  contract,  yet  be  lacks  the  right 
of  so  doing,  except  upon  the  burden  of  re- 
.«IK>uding  to  the  agent  for  such  damages  as 
be  may  suffer  by  reason  thereof.  John  L. 
Howau  &  Co.  v.  Hull,  55  W.  Va.  3.35,  47  S. 
K.  92.  104  Am.  St.  Rep.  998,  2  Am.  &  Eng. 
Ann.  Cas.  884;  Glover  v.  Henderson,  120 
Mo.  367,  25  S.  W.  175,  41  Am.  St.  Rep.  695 ; 


Xovakovlch  et  al.  t.  I'nion  Trust  Co.,  89 
Ark.  412,  117  S.  W.  246;  Attlx,  Xoyes  &  Co. 
V.  Pelan  et  al.,  5  Iowa,  336;  Schoenmaun  et 
al.  V.  Whitt,  136  Wis.  332,  117  N.  W.  851, 
19  L.  R.  A.  (N.  S.)  598;  Strlngfellow  et  aL 
V.  Powers,  4  Tex.  Civ.  App.  199,  23  S.  W. 
313;  Hoskins  v.  Fogg,  60  N.  H.  402;  Klm- 
niell  V.  Skelly,  130  Cal.  555,  62  Pac.  1067; 
Metcalf  V.  Kent,  104  Iowa,  487,  73  N.  W. 
1037;  Lapham  y.  Flint,  86  Minn.  376,  90  N. 
W.  780;  Goward  et  al.  v.  Waters,  98  Mas& 
696. 

In  the  case  of  John  L.  Rowan  &  Co.  t. 
Hull,  supra,  from  the  Supreme  Court  of  Ap- 
peals of  West  Virginia,  the  contract  pro- 
vided for  the  sale  of  a  farm,  and  provided 
tliat  the  "land  (was)  to  be  exclusively  with 
them  (the  agent)  three  months,  and  until 
withdrawn.  ThU  August  5,  1902,  J.  W. 
Hull."  It  appeared  that  the  agents  pro- 
ceeded and  found  a  purchaser  within  the 
time  limit,  whereupon  the  owner  of  the  land 
informed  the  purchaser  that  he  tiad  revoked 
the  power  of  the  agents  to  sell,  and  on  the 
question  of  his  right  to  do  this  the  Supreme 
Court  of  Appeals,  quoting  from  section  209 
of  Mechem  on  Agency,  said :  "  'Where  the 
authority  is  not  coupled  with  an  Interest, 
the  principal  has  power  to  revoke  at  his 
will  at  any  time.  But  this  power  to  revoke 
is  not  to  be  confounded  with  the  right  to  re- 
voke. Much  uncertainty  has  crept  into  the 
text-books  and  decisions  from  a  failure  to 
discriminate  clearly  between  them.  Except 
in  those  cases  where  the  authority  is  con- 
pled  with  an  interest,  the  law  compels  no  man 
to  employ  another  against  his  will.  The  re- 
lation of  agent  to  his  principal  is  founded.  In 
greater  or  less  degree,  upon  trust  and  con- 
fidence. It  is  essentially  a  personal  rela- 
tion. •  •  •  It  Is  the  rule  of  law  that 
contracts  of  agency,  like  those  creating  other 
personal  relations,  will  not  be  specifically 
enforced.  Nor  does  it  make  any  difference  in 
this  view  that  the  principal  has  expressly 
agreed  that  he  will  continue  to  confide  in 
the  agent  for  a  definite  period.  It  is  no  less 
difficult  on  that  account,  to  coerce  compli- 
ance. •  •  •  The  law,  therefore,  leaves 
the  principal  in  such  cases  to  determine  for 
himself  how  long  the  relation  shall  continue. 
This,  then,  is  what  is  meant  when  it  is  said 
that  the  principal  may  revoke  the  authority 
at  any  time.  But  it  by  no  means  follows 
that,  though  possessing  this  power,  the  prin- 
cipal has  a  right  to  exercise  it  without  lia- 
bility, regardless  of  his  contract  in  the  mat- 
ter. It  is  entirely  consistent  with  the  ex- 
istence of  the  power  that  the  principal  may 
agree  that  for  a  definite  period  he  will  not 
exercise  it,  and  for  the  violation  of  such 
agreement  the  principal  is  as  much  liable  as 
for  the  breach  of  any  contract  It  is  in 
this  view,  therefore,  that  the  question  of 
the  right  to  revoke  arises.'  Section  210. 
'When  the  right  to  revoke  exists — when  no 
express  or  implied  agreement  exists  that  the 
agent  shall  be  retained  for  a  definite  time. 
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the  power  and  the  right  of  revocation  co- 
incide— such  employments  are  deemed  to  be 
at  will  merely,  and  may  be  terminated  at 
any  time  by  either  party,  without  violating 
contract  obligations  or  Incurring  liability. 
The  law  presumes  that  all  general  employ- 
ments are  thus  at  will  merely,  and  the  bur- 
den of  proving  employment  for  a  definite 
time  rests  upon  him  who  alleges  it.'  Also 
section  620.  To  like  effect,  see  Reinhard  on 
Agency,  H  159,  161;  1  Am.  &  Eng.  Encyc.  of 
Law,  1216.  Thus  Rowan  &  Co.  had  right  of 
action  for  the  breach  of  the  contract  in  the 
revocation  of  their  power  within  the  period 
of  three  months.  Authorities  cited  for  Hull 
do  not  oppose  this  position,  except  Simpson 
V.  Carson,  11  Or.  361  (8  Pac.  325],  a  case 
not  well  reasoned.  Hunt  v.  Rousmanler, 
8  Wheat.  174  [5  L.  Ed.  589],  was  a  power 
coupled  with  an  interest,  a  power  to  sell  and 
pay  the  agent  a  debt,  and  It  was  held  irrev- 
ocable In  life  or  by  death.  By  no  means  does 
It  touch  the  proiwsltion  that,  where  one  em- 
iwwers  another  for  a  given  time,  the  power 
can  be  recalled  sooner,  without  liability.  We 
■do  not  deny  thnt.  even  if  the  power  says  It 
is  exclusive  or  irrevocable,  it  may  be  revok- 
ed, unless  coupled  with  an  Interest  or  for  a 
fixed  term.  Mechem  on  Agency,  §  204.  But 
here  is  a  fixed  term." 

In  the  case  of  Attlr,  Noyes  &  Co.  v.  Pelan 
et  al.,  supra,  the  Supreme  Court  of  Iowa,  In 
speaking  of  the  consideration  involved  In  a 
similar  contract,  said:  "It  need  not  appear 
ui)on  the  face  of  the  contract;  It  may  be 
proved  by  parol,  or  It  may  be  Inferred  from 
the  terms  and  obvious  Import  of  the  agree- 
ment Patchln  V.  Swift,  21  Vt.  292.  The 
con.sideratlon  was  the  undertaking  of  the 
plaintiffs  to  try  and  find  a  purchaser  of  the 
proi)erty.  And  their  efforts  In  this  respect, 
their  time,  labor,  and  money  expended  In 
endeavoring  to  effect  a  sale,  constitute  a  suf- 
ficiently adequate  consideration  to  support 
the  promise  on  the  part  of  the  defendants." 
Likewise  the  Supreme  Judicial  Court  of 
Massachusetts,  In  a  similar  case  (Goward  v. 
Waters,  supra),  said:  "The  position  of  the 
defendant's  counsel  Is  undoubtedly  true  that 
at  the  time  the  contract  was  signed  it  was 
a  mere  nudum  pactum.  The  plaintiffs  paid 
nothing,  incurred  no  expense  or  loss,  and  en- 
tered Into  no  obligation  on  their  part.  They 
were  at  liberty  to  act  or  not,  as  they  pleased, 
and  would  Incur  no  liability  by  falling  to  do 
anything.  But  it  Is  also  apparent  that  the 
writing  contemplated  services  to  be  rendered 
and  expenses  to  be  incurred  by  the  plain- 
tiffs for  the  defendant;  and  that  the  prom- 
ises were  made  In  view  of  such  future  serv- 
ices and  exiienses.  The  writing  Is  merely 
a  stipulation,  by  the  defendant,  of  the  terms 
upon  which  compensation  shall  be  made  by 
him.  Subsequent  performance  of  service 
and  expenditure  of  money,  In  prosecution  of 
the  employment  thus  authorized,  furnish  a 
sufficient  consideration  for  the  promises  of 
the  defendant." 


So  that  we  conclude  fbat,  although  pos- 
sessing the  power  to  revoke  the  commission 
granted,  the  principal  lacked  the  right  to 
do  It,  except  under  liability  for  such  dam- 
ages as  his  agent  may  have  mffered  in  Its 
exercise. 

[3]  The  remaining  question  Is  the  measure 
of  damages  to  he  allowed  for  the  breach  of 
the  contract,  and  of  their  character  and  the 
proof  which  may  be  adduced  to  establish  the 
same.  The  sole  relief  asked  by  plaintiff  in 
this  cause  Is  for  the  contemplated  profits 
which  were  In  the  minds  of  the  parties  at  the 
time  of  the  execution  of  the  contract.  The 
question  of  allowing  them  has  been  a  trou- 
blesome one  In  the  courts,  and  exhaustive 
dissertations  have  been  written  thereon  In 
the  different  cases  where  the  question  has 
arisen.  There  Is,  from  a  careful  reading  of 
the  cases,  apparently  some  conflict  among 
them;  but  a  scrutinizing  investigation  dis- 
closes thot  the  cases  wherein  the  rule  Is  de- 
clared against  are  written  with  particular 
reference  to  the  facts  in  the  cases  under  con- 
sideration, and  then  a  generalizing  discus- 
sion Indulged  In,  wherein  is  asserted  a  gener- 
al rule,  but  Intended  to  be  applied  to  the 
facts  then  before  the  court,  and  often  entire- 
ly inapplicable  to  other  actloas,  where  a  dif- 
ferent state  of  facts  Is  presented.  It  is  fun- 
damental that  the  damages  recoverable  for 
a  breach  of  contract  are  those  which  can  be 
said  to  have  arisen  naturally,  or  to  have  been 
within  the  conteiiiplntion  of  the  parties  to 
the  contract,  at  the  time  of  its  execution,  as 
the  probable  result  of  Its  breach.  The  rule 
fixing  the  damages  recoverable  on  breach  of 
contract  is  laid  down  in  the  leading  case  of 
Hadley  v.  Baxeudale,  9  Exch.  341  (1854). 
Baron  Alderson,  who  prepared  the  opinion 
for  the  court,  said:  "Where  two  parties  have 
made  a  contract,  which  one  of  them  has 
broken,  the  damages  which  the  other  party 
ought  to  receive  In  resi>ect  of  such  breach  of 
contract  should  be  such  as  may  fairly  and 
reasonably  be  considered,  either  arising  nat- 
urally, 1.  e.,  according  to  the  usual  course  of 
things,  from  such  breach  of  contract  Itself, 
or  such  as  may  reasonably  be  supposed  to 
have  been  In  the  contemplation  of  both  par- 
ties, at  the  time  they  made  the  contract,  as 
the  probable  result  of  the  breach  of  It." 

Speaking  to  the  question  of  whether  the 
loss  of  contemplated  profits  Is  a  proper 
measure  of  damage,  this  court,  In  an  opinion 
by  Harrison,  C.  (Ft.  Smith  &  Western  Rail- 
road Co.  V.  Williams,  121  Pac.  275),  delivererl 
at  this  term  of  court,  said:  "This  has  ever 
been  looked  upon  and  treated  by  the  courts 
as  a  vexed  and  difficult  question.  It  has 
been,  and  will  always  be.  Impossible  to  lay- 
down  any  fixed  and  definite  rule  correctly 
applicable  In  all  cases.  There  has  never 
been  a  rule  established  which  was  decisive 
and  universally  followed  by  the  courts  in  all 
cases;  but  the  Inclination  of  the  earlier  au- 
thorities to  hold  thot  contemplated  profits 
per  se  were  improper  elements  of  damage 
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has  given  way  under  the  riper  wisdom  of 
Jurisprudence,  and.  Instead  of  holding  to  the 
earlier  Inclination,  the  weight  of  authorities 
in  modern  Jurisprudence  either  holds  or  con- 
cedes that,  where  a  loss  of  profits  is  not  too 
remote  or  conjectural  as  to  be  susceptible  of 
computation  with  reasonable  accuracy,  they 
are  proper  elements  of  damage."  Here  fol- 
lows a  long  list  of  authorities  supporting  the 
conclusion  reached,  to  which  might  be  added 
the  well-considered  cases  of  Kelley,  Maus  & 
Co.  V.  1«  Crosse  Carriage  Co.,  120  Wis.  84, 
97  N.  W.  674,  102  Am.  St.  Rep.  971,  and 
Kmerson  v.  Pacific  Coast  &  Norway  Pack- 
ing Co.,  96  Minn.  1,  104  N.  W.  573,  1  L.  K. 
A.  (X.  g.)  445,  113  Am.  St.  Rep.  603. 

Quoting  from  a  decision  by  the  Supreme 
Court  of  the  United  States,  in  the  case  of 
Emerson  v.  Pacific  Coast,  etc.,  Packing  Co., 
supra,  Mr.  Justice  Jaggard,  In  discussing  the 
cases  falling  within  the  rule  and  those  which 
present  the  exception,  said :  "Even  a  casual 
examination  of  the  authorities  as  a  whole 
satisfies  that  it  is  exceedingly  dlfllcult  to  de- 
termine, as  between  the  allowance  and  denial 
of  profits  as  damages,  which  is  the  rule,  and 
which  is  the  excejrtlon.  Nor  is  it  especially 
significant  which  conclusion  on  this  point  be 
reached.  No  presumption  for  or  against  the 
award  has  been  established.  It  is  also  doubt- 
ful whether  the  current  general  formula  of 
the  courts  is  not  too  indefinite  and  uncertain 
to  be  of  much  practical  avail.  A  frequently 
quoted  statement  of  the  rule  Is  that  of  Jus- 
tice Lamar,  In  Howard  v.  Stillwell-Blerce 
Mfg.  Co.,  13!)  U.  S.  199.  11  Sup.  Ct.  500,  35 
Ti.  Ed.  147:  'Profits  which  would  have  been 
realized,  had  the  contract  been  performed, 
and  which  have  been  prevented  by  Its  breach, 
are  included  In  the  damages  to  be  recovered 
in  every  case  where  such  profits  are  not  open 
to  the  objection  of  uncertainty  or  of  remote- 
ness, or  where,  from  the  express  or  Implied 
terms  of  the  contract  itself,  or  the  special 
drcnmstances  under  which  It  was  made,  it 
may  be  reasonably  presumed  that  they  were 
within  the  Intent  and  mutual  understanding 
of  both  parties  at  the  time  it  was  entered 
Into.'  " 

The  question  arises  tn  the  case  at  bar  upon 
the  rejection  by  the  court  of  the  evidence 
offered  by  the  plaintiff  for  the  purpose  of 
showing  the  profits  which  he  sought  to  re- 
rover  were  not  open  to  the  objection  of  un- 
certainty or  remoteness,  and  to  show  the 
special  circumstance  under  which  the  con- 
tract was  made,  for  the  purpose  of  establish- 
ing that  they  were  within  the  intent  and  mu- 
tual understanding  of  the  parties  at  the  time 
It  was  entered  into,  and  particularly  of  the 
arrangements  of  plaintiff  to  carry  It  out. 
PlalntlfTs  attorney  stated  on  the  occasion  of 
the  rejection  of  this  evidence:  "We  expect  to 
introduce  testimony  as  to  sales  that  have 
been  made  onf  of  this  addition  since  thifi  de- 
fendant in  this  case  took  charge  of  the  prop- 
erty, and  since  the  termination  of  the  con- 
tract by  him."   The  court  announced  his  rule 


as  follows :  "I  will  limit  yon  to  this :  If  you 
have  any  evidence  at  all  to  show  that  you 
had  any  purchasers,  that  there  was  an  ad- 
dition sold  here  in  town,  something  that 
could  be  depended  upon.  This  la  purely  spec- 
ulative, and  I  do  not  see  anything  in  this 
matter  to  let  it  go  to  the  Jury.  If  there  is 
any  evidence  as  to  the  damages  on  the  ques- 
tion you  have  asked  him,  which  is  what  he 
intended  to  do,  what  his  plans  were,  if  you 
can  show  that  there  was  an  addition  sold 
to  the  town,  then  that  would  probably  be 
something  to  go  to  the  jury." 

We  think  the  limitation  placed  by  the 
court  upon  the  introduction  of  this  evidence 
was,  under  the  decided  cases,  too  narrow. 
We  cannot  but  conclude  that  the  tender  of 
testimony  offered  by  the  plaintiff,  showing 
sales  that  had  been  made  out  of  the  addition 
In  question  since  the  defendant  had  taken 
charge  of  the  property,  was  admissible  on 
the  question  then  before  the  court.  Whether 
it  would  develop  that  these  sales  had  been 
made  within  the  unexpired  term  of  the  con- 
tract Is  not  disclosed,  for  the  rea.4on  that  all 
evidence  of  plaintiff  looking  to  the  establish- 
ment of  his  damages  on  this  or  any  simlllar 
basis  was  rejected,  in  the  case  above  noted 
(Emerson  v.  Pacific  Coast,  etc.,  Packing  Co.), 
Justice  Jaggard  said:  "There  can  be  no 
doubt,  however,  that  the  trend  of  authority 
and  the  weight  of  reason  have  established 
that  an  agent  selling  on  commission,  upon 
breach  of  his  contract  by  his  employer  with- 
out Just  cause,  is  entitled  to  the  profits,  past 
and  future,  he  would  have  realized  if  the  de- 
fendant had  performed  his  contract;  and 
that  evidence  of  sales  made  by  th6  defend- 
ant within  the  unexpired  period  is  admissi- 
ble, and  should  be  considered  by  the  Jury, 
upon  proper  caution  by  the  court  to  avoid 
excess  or  speculation,  to  show  the  proper  ex- 
tent of  plaintiff's  recovery." 

The  learned  justice  further  says:  "It  is 
no  exoneration  to  defendant  that  tils  mis- 
conduct, which  has  made  Inquiry  as  to  the 
quantum  of  harm  necessary,  renders  that  in- 
quiry difficult.  Simpson  v.  London,  1  Q.  B. 
D.  2T4 ;  Dart  v.  Lalmbeer,  107  N.  X.  664,  14 
N.  E.  291.  The  best  the  law  can  do  Is  to 
award  approximate  comiiensatlon.  Its  fail- 
ure to  do  even  and  exact  justice  In  such  cas- 
es is  not  more  conspicuous  than  in  many  oth- 
ers. No  other  remedy  is  available.  To  al- 
low only  for  loss  of  time  and  expenses  would 
put  a  premium  upon  breaking  contracts  and 
deny  substantial  justice." 

The  case  of  Wakeman  v.  Wheeler  &  Wil- 
son Mfg.  Co.,  101  N.  Y.  205,  4  N.  B.  264,  64 
Am.  Rep.  676,  was  one  wherein  an  agent  en- 
tered Into  a  contract  with  the  manufacturing 
company  to  sell  sewing  machines  In  Mexico. 
The  company  after  a  time  refused  to  comply 
with  the  terms  of  the  contract.  On  the 
question  of  the  amount  of  damages  that 
might  be  recovered  and  the  evidence  proper 
to  go  to  the  jury,  the  Court  of  Appeals  of 
New  York  said:    "The  agent  whom  plaintiffs 
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sent  to  Mexico  was  apparently  Intelligent, 
capable,  and  well  acquainted  with  Mexico. 
Machines  could  be  delivered  there  for  about 
$30  per  machine,  and  could  be  sold  at  retail 
for  about  $125.  The  profit  of  the  plaintiffs  on 
each  machine  was  about  $4.  Plaintiff's  agents 
readUy  made  sales  of  101  machines,  and 
were  about  to  make  other  sales.  One  of  de- 
fendant's agents  subsequently  sold  in  a  single 
city  20  machines  in  six  months,  at  $155  each. 
The  plaintiffs  had  established  two  agencies. 
and  to  the  value  of  such  agencies  at  least 
they  were  entitled.  Mead,  who  had  one  of 
the  agencies,  testified  that  be  bad  made  ar- 
rangements with  several  parties  to  sell  on  an 
extensive  and  profitable  business,  and  was 
well  acquainted  with  the  country.  The  pop- 
ulation of  several  of  the  Mexican  cities  in 
which  plaintiffs'  agent  was  engaged  in  es- 
tablishing agencies  was  shown.  From  all 
these  and  other  facts  proved.  It  cannot  be 
doubted  that  the  plaintiffs  suffered  damages 
to  at  least  several  hundred  dollars,  and  they 
should  not  have  been  deprived  of  the  dam- 
ages which  they  made  to  appear,  because 
they  could  not  make  clear  the  full  amount  of 
their  damages.  All  the  facts  should  have 
been  submitted  to  the  Jury,  with  proper  in- 
structions, and  their  verdict,  not  based  upon 
mere  speculation  and  possibilities,  but  upon 
the  facts  and  circumstances  proved,  would 
have  approached  as  near  the  proper  measure 
of  Justice  as  the  nature  of  the  case  and  the 
infirmity  which  attaches  to  the  administra- 
tion of  the  law  will  admit  In  1  Sutherland, 
Damages,  113,  it  is  said:  'If  there  is  no 
more  certain  method  of  arriving  at  the 
amount,  the  injured  party  is  entitled  to  sub- 
mit to  the  Jury  the  particular  facts  which 
have  transpired,  and  to  show  the  whole  sit- 
uation which  is  the  foundation  of  the  claim 
and  expectation  of  profits,  so  far  as  any  de- 
tail offered  baa  a  legal  tendency  to  support 
such  claim.' " 

The  subject  of  the  contract  here  under  con- 
sideration was  profits  on  the  sale  of  these 
lots.  The  defendant,  the  owner  of  the  land, 
divided  it  into  parcels,  placed  the  net  cost 
price  on  each  of  them,  so  that  the  tract  in 
its  entirety  would  net  him  $4,000.  The  prof- 
fer made  to  the  plaintiff  was  that  if  he 
should  undertake  the  sale  of  these  lots,  con- 
duct it,  solicit,  find  purchasers  for,  and  oth- 
erwise manage  the  business,  that  the  excess 
of  the  proceeds  received  from  the  sale  should 
be  equally  divided  between  them.  So  that 
the  sole  consideration  on  the  part  of  plain- 
tiff for  entering  into  the  contract  was  to 
secure  the  profit  which  might  lie  made  from 
conducting  the  enterprise;  and  the  sole  con- 
sideration which  prompted  the  defendant  to 
enter  Into  It,  assuming  the  property  was 
worth  the  net  price  to  be  received,  was  hla 
share  of  these  profits.  Profits,  then,  was  the 
subject  of  the  contract  and  the  object  of  its 
execution,  and  it  was  this  gain  that  was  in 
the  minds  of  both  the  parties  wlien  they  met 
uud  dealt    If,  then,  the  profit  to  be  made 


from  the  engagement  was  In  contemplation 
of  the  parties.  If  It  was  the  moving  cause  for 
their  acting,  plaintiff  was  entitled  to  the 
right,  on  bringing  action  for  the  lost  profits, 
to  offer  such  evidence  as  he  could,  relevant  to 
the  Issue,  to  endeavor  to  make  certain  their 
quantity,  and  to  entitle  him  to  recover  such 
amount  as  he  was  able  to  relieve,  by  the 
evidence,  from  the  ban  of  uncertainty,  re- 
motenesSj  or  speculatlveness.  The  sole  ques- 
tion to  be  determined  in  this  action  is  the 
amount  of  detriment  caused  by  the  breach  of 
this  obligation,  and  accepting  evidence  as  to 
the  lost  profits  Is  based  on  the  proposition 
(hat  the  measure  of  the  loss  may  be  best  de- 
termined in  this  way.  Our  statute  (para- 
graph 2888,  Compiled  Laws  of  Oklahoma, 
1900)  provided:  "For  the  breach  of  an  ob- 
ligation arising  from  contract,  the  measure 
of  damages  •  •  •  is  the  amount  which 
will  compensate  the  party  aggrieved  for  all 
the  detriment  proximately  caused  thereby, 
or  which,  in  the  ordinary  course  of  things, 
would  be  likely  to  result  therefrom." 

And  in  accepting  evidence  of  lost  profits  it 
is  assumed  that  the  amount  of  detriment 
caused  by  the  breach  of  this  obllgntion  could 
be  best  measured,  in  view  of  its  terms,  by  the 
establishment  that,  in  the  ordinary  course  of 
things,  these  profits  would  have  been  gained, 
and  that  they  were  lost.  If  plaintiff  is  un- 
able  to  show  this,  then  he  cannot  succeed; 
but  he  is  at  least  entitled  to  the  right  to  try. 
This  rule  as  to  lost  profits  has  been  adopted 
In  other  Jurisdictions  In  similar  cases,  and. 
In  our  Judgment,  is  applicable  in  this  one. 
Durkee  et  al.  v.  Gunn,  41  Kan.  496.  21  Pac. 
637,  13  Am.  St  Rep.  300;  Hawley,  Adm'r,  t. 
Smith,  Adm'r,  45  Ind.  183;  McLane  v.  Mau- 
rer  et  al.,  28  Tex.  Civ.  App.  75,  66  S.  W.  693, 
1108;  Novakovlch  et  al.  v.  Union  Trust  Co., 
supra;  S.  Blumenthal  &  Co.  v.  Bridges,  91 
Ark.  212,  120  S.  W.  974,  24  L.  R.  A.  (N.  S.) 
279;  Spencer  Medeilne  Co.  v.  Hall,  78  Ark. 
.3.^6,  93  S.  W.  985;  Van  Gorder  v.  Sherman, 
81  Iowa,  40},  46  N.  W.  1087;  Schultz  v.  Grif- 
fin. 5  Misc.  Rep.  499,  26  N.  Y.  Supp.  713; 
I>evy  V.  Rothe.  17  Misc.  Rep.  402,  39 
X.  Y.  Supp.  1057;  Green  et  al.  v.  Cole,  127 
Mo.  587,  30  S.  W.  135:  Wells  v.  National 
Life  Association  of  Harford,  39  C.  C.  A.  476, 
99  Fed.  222.  53  L.  R.  A.  33;  John  L.  Rowan 
&  Co.  V.  Hull,  supra;  Strlngfellow  et  al.  v. 
Powers,  supra. 

The  case  of  Durkee  et  al.  v.  Gunn,  supra, 
was  one  wherein  Durkee  &  Stout  entered 
into  a  contract  In  writing  with  the  real  es- 
tate firm  of  Gunn  &  Marr,  under  which  cer- 
tain lands  adjoining  the  city  of  Ft  Scott 
were  to  be  platted  and  aold  under  a  contract 
substantially  the  same  as  the  one  In  the  case 
at  bar.  Prior  to  the  expiration  of  the  time 
limited  In  the  contract,  the  principal  wrong- 
fully revoked  the  agency.  Just  as.  It  is  con- 
tended, was  done  by  the  defendant  In  the 
case  at  bar;  and  the  Supreme  Court  of  Kan- 
sas, siieaklng  through  Mr.  Justice  Horton, 
said  that  "Messrs.  Durkee  &  Stout  cannot 
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take  advantage  of  their  own  wrongful  acts, 
and  as  (iunu  was  prevented  by  them  from 
performing  a  contract  bis  remedy  Is  the 
same  as  if  be  had  performed."  The  follow- 
ing is  tbe  syllabus:  "Where  an  agent  has 
an  agreement  with  his  principal  to  sell  cer- 
tain lands,  which  have  been  placed  in  his 
hands  to  be  disposed  of  within  a  time  limit- 
ed, and  the  agent  Is  to  receive  no  pay  or  com- 
pensation for  advertising,  putting  the  same 
upon  tbe  market,  or  for  his  services,  except- 
ing a  share  of  the  profits  arising  from  tbe 
sales  of  the  lands,  and  in  the  performance  of 
such  agreement  he  renders  services  for  sev- 
eral months,  and  expends  time  and  money, 
and  then,  without  any  reason  or  excuse,  tbe 
principal  revokes  tbe  contract,  the  agent  Is 
entitled  to  recover  from  the  principal  such 
compensation  in  damages  aa  will  be  equal 
in  amount  to  his  share  of  the  profits  which 
would  have  resulted,  had  the  lands  been 
sold  by  him."  We  may  say  that  the  rule 
here  declared  had  particular  reference  to 
the  facts  disclosed,  and  tbe  general  doctrine 
asserted  is  broader  than  we  believe  la  gener- 
ally applicable. 

Tbe  case  of  Hawley  T.  Smith,  supra,  was 
one  wherein,  under  a  written  agreement  be- 
tween tbe  princi()al  and  agent,  tbe  principal 
fnmisbed  means  to  purchase  a  large  quanti- 
ty of  land.  The  agent  was  to  take  the  agen- 
cy for  the  sale  of  the  land  and  to  make  no 
charge  as  commissions  or  for  personal  serv- 
ices. The  principal  was  to  be  paid  bis  orig- 
inal Investment,  with  10  per  cent,  interest 
thereon,  from  the  proceeds  of  tbe  lands,  and 
the  agent  was  to  have  one-half  the  residue 
for  his  services,  and  to  be  sole  agent  for  tbe 
sale  of  the  same  for  the  term  of  four  years. 
On  the  revocation  of  the  said  contract, 
prior  to  its  termination  under  its  terms, 
the  Supreme  Court  of  Indiana  held  that 
tbe  agent  "was  entitled  to  recover  from 
bis  estate  [tbe  principal  having  died] 
*  *  *  such  sums  as  he  could  have  real- 
ized by  the  sales  of  tbe  land  within  the  four- 
}-ear  limitation,  if  his  authority  to  sell  had 
not  been  so  terminated." 

A  similar  case  Is  that  of  Green  et  al.  t. 
Cole,  supra,  from  the  Supreme  Court  of  Mis- 
souri ;  tbe  doctrine  announced  being  held  In 
the  syllabus  as  follows:  "A  principal  is  lia- 
ble in  damages  to  bis  agent  where  be  employs 
tbe  latter  to  plat  and  sell  land  within  a  fixed 
time,  and,  after  tbe  agent  has  i)erformed 
services  under  the  contract,  tbe  principal, 
without  cause,  revokes  the  authority  and 
sells  tbe  land  himself.  Tbe  proiier  measure 
of  damages  in  such  action  by  tbe  agent  is 
the  profit,  if  any,  wbich  would  have  resulted 
to  blm.  bad  be  been  permitted  to  complete 
tbe  contract  by  selling  the  land." 

Tbe  case  of  S.  Blumenthitl  &  Co.  t.  Bridg- 
es, supra,  from  the  Supreme  Court  of  Arknu- 
sns.  was  likewise  one  where  tbe  principal 
blDLself  sold  the  laud  within  tbe  time  for 
which  be  tiad  listed  it  with  a.  broker,  and  the 
court,    in   the   syllabus,   declared   that   "'the 


measure  of  the  broker's  recovery  Is  tbe  prof- 
it he  would  have  realized  if  be  bad  been  per- 
mitted to  perform."  Discnasing  the  ease, 
the  court,  quoting  from  Reinhard  on  Agency 
(section  269)  said:  "Where  the  parties  had 
provided  by  their  agreement  what  the 
agent's  compensation  shall  be  in  case  tbe 
principal  sees  fit  to  revoke  the  contract  pre- 
maturely, such  agreement  shall  form  the 
basis  of  the  agent's  recovery.  •  •  •  In 
the  present  case,  however,  the  contract  did 
not  stipulate  expressly  for  a  measure  of  the 
agent's  compensation  In  case  the  contract 
should  be  broken.  It  only  provides  for  what 
tbe  compensation  shall  be  when  the  contract 
Is  performed.  Therefore,  where  the  agent 
elects  not  to  tteat  the  contract  as  rescinded 
as  soon  as  it  is  broken,  and  sue  for  the  value 
of  his  services,  bnt  elects  to  sue  for  the 
probable  damages  resulting  from  the  breach, 
the  only  measure  of  his  damages  is  the  prof- 
it he  would  have  realized  from  tbe  perform- 
ance of  tbe  contract,  if  be  had  been  permit- 
ted to  perform  It  within  the  time  named.  The 
court  submitted  the  case  to  the  Jury  on  this 
measure  of  damages,  and  there  was  evidence 
sufficient  to  sustain  the  verdict  The  ln>(truc- 
tion  given  by  tbe  court  was  not  strictly  ac- 
curate, in  that  It  told  the  jury  that  appellee, 
before  he  could  recover,  must  show  that  he 
found  a  purchaser  and  tendered .  to  the  ap- 
pellants the  price." 

The  case  of  McLane  ▼.  Maurer  et  al.,  su- 
pra, from  the  Court  of  Civil  Appeals  of 
Texas,  was  one  wherein  certain  agents  were 
authorized  to  sell  a  tract  of  7,000  acres  of 
land  of  their  principal,  on  which  was  fixed 
a  mininum  price,  and  provided  that  tbe  tract 
should  be  subdivided,  and  a  price  agreed  up- 
on for  the  smaller  tracts.  Plaintiffs  were 
to  have  S  per  cent,  for  lands  sold  at  tbe  min- 
imum price,  and  one-half  of  the  excess  for 
those  sold  above  that  price,  bnt  no  commis- 
sion on  the  value  of  tbe  improvements.  Pri- 
or to  tbe  expiration  of  the  time  given  the 
agents  within  which  to  perform,  the  contract 
was  breached  by  the  principal.  On  the  meas- 
ure of  damages,  the  court,  in  the  opinion, 
said :  "Tbe  only  question  that  could  arise  In 
the  matter  of  the  benefits  that  would  bare 
accrued,  had  tbe  contract  not  been  breached, 
would  be  as  to  the  proof.  If  appellees  could 
make  It  appear  reasonably  certain  that  they 
would  have  sold  tbe  whole  of  the  land  but 
for  the  Interference  of  appellant,  they  would 
be  entitled  to  the  interest  in  what  they  could 
show  tbe  land  would  have  sold  for." 

In  our  Judgment,  tbe  doctrine  of  the  fore- 
going causes  establishes  that  plaintiff  in  this 
action  Is  entitled  to  offer  evidence  showing 
what  benefits  would  have  accrued  to  him, 
had  the  contract  not  been  breached  by  the 
defendant.  Tbe  broad  general  rule  in  such 
ca.^es  being  that  the  plaintiff  may  recover 
such  damages,  including  gains  prevented,  os 
well  as  losses  sustained,  as  are  shown  to 
have  been  in  the  contemplation  of  both  par- 
ties at  the  time  of  the  making  of  the  con- 
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tract  as  the  proximate  and  natural  conse- 
quence of  a  breach  of  defendant;  and  In  de- 
termining the  same  all  the  facts  relating  to 
the  subject-matter  of  the  contract  and  sur- 
rounding the  execution  thereof  known  to 
both  parties  may  be  considered ;  and  to  es- 
tablish the  amount  recoverable  all  facts 
which  would  reasonably  tend  in  any  way  to 
make  certain  the  amount  of  injury  inflicted 
are  admissible,  but  it  is  proper  and  right 
that  the  Jury  should  be  cautioned  not  to  deal 
in  speculative  conjectures  in  drawing  these 
deductions  from  the  evidence  ottered. 

The  Judgment  of  the  trial  court,  therefore, 
is  accordingly  reversed  and  the  cause  re- 
manded with  instructions  to  set  the  same 
aside  and  grant  plaintiff  a  new  trial. 

TURNER,  C.  J.,  and  WILLIAMS,  KANE, 
and  HATES,  JJ.,  concur. 


BARTLESVILLB    OIL    &    IMPROVEMENT 

CO.  V.  HILL. 
(Supreme  Court  of  Oklahoma.    Dec.  12,  1911.) 

(Syllttbiu  by  the  Court.) 

1.  Vendor    and    Purchaser    (|    93*)— Peb- 

rORMANCB    OB    BBEACH    OF    CONTBACT— FOB- 

IXITURB. 

B.  &  Co.  entered  into  a  written  contract 
with  L.  for  the  sale  of  a  town  lot.  One-fourth 
of  the  purchase  price  was  paid  in  cash,  and 
notes  given  in  equal  installments  for  the  bal- 
ance, maturing  in  6,  12,  and  IS  months.  The 
contract  contained  numerous  provisions  and 
covenants  to  be  performed  and  observed  on 
the  part  of  L.,  among  which  was  the  payment 
of  the  installment  notes  within  60  days  from 
the  maturity  thereof.  It  was  further  pro- 
vided that  a  breach  of  any  one  of  the  condi- 
tions should  work  a  forfeiture  of  the  contract 
to  all  intents  and  purposes  as  fully,  effectually, 
and  completely  as  if  the  contract  Iiad  never 
been  made.  Held,  that  a  failure  to  pay  said 
installments  within  the  time  fixed  by  the  con- 
tract forfeited  as  to  L.  and  those  claiming 
through  bim  their  rights  to  such  lot;  the  fail- 
ure to  pay  such  installments  being  in  no  way 
attributable  to  B.  &  Co. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S§  153,  154;  Dec.  Dig.  g 
98.*] 

2.  Vendor  and  Purchaser  (|  214*)— Rights 
AND  Liabilities  or  Pabtibs— Mobtoagb  of 
Contract. 

L.  assigned  the  said  contract  to  B.,  who 
mortgaged  the  same  to  H.,  who  brought  suit 
to  foreclose.  None  of  the  installments  were 
ever  paid,  though  H.  in  his  foreclosure  suit, 
brought  after  default,  tendered  the  amount 
due.  Held,  that  the  contract  was  forfeited,  and 
that  H.  acquired  no  right  or  title  by  virtue  of 
his  mortgage. 

fEd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §§  442-448;  Dec  Dig. 
S  214.*] 

3.  Vendor  and  Purchaser  (J  53*)— Con- 
struction OF  Contract— Transfer  op  Ti- 
tle. 

The  contract  further  provided  that  L. 
should  have  no  ri^ht  or  power  to  sell,  assign, 
lease,  sublet,  or  in  any  manner  transfer  any 
interest  or  right  that  he  may  have  acquired 


under  the  terms  of  the  contract  without  the 
written  consent  of  B.  &  Co.,  which  was  never 
given.  Held,  that  the  contract  was  executory; 
that  no  equitable  interest  passed  to  L.  at  the 
time  of  malting  the  contract;  that  L.  had  a 
full  right  to  acquire  the  equitable  title  upon 
compliance  with  the  terms  of  the  contract  but 
not  otherwise,  and  would  then  be  entitled  to 
demand  a  deed  conveying  the  legal  title  to  tlie 
premises. 

[Ed,  Note. — For  other  oases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  g  84;    Dec.  Dig.  g  53.*] 

4.  Vendor  and  Purchaser  (J  95*)— Rights 

OF    I'ABTIES — PORFEITOBE    OF    CONTRACT. 

Mere  dolay  in  declaring  a  forefeiture  on 
the  part  of  B.  &  Co.,  unaccompanied  by  any 
act  of  assent,  did  not  constitute  such  laches 
or  waiver  as  would  preclude  it  from  asserting 
its  reserved  rights,  even  though  after  suit 
brought  by  H. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  gg  158-100;  Dec.  Dig.  S 
95.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Washington  Coun- 
ty ;  John  J.  Shea,  Judge. 

Action  by  J.  I.  Hill  against  the  Bartiesvllie 
Oil  ft  Improvement  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed, -with  directions. 

On  July  24,  1007,  the  BartlesvUle  OU  & 
Improvement  Company,  a  corporation,  made 
and  entered  Into  a  written  contract  to  sell 
lot  10,  in  block  8,  in  McDanlel's  addition  to 
the  city  of  Bartiesvllie,  to  F.  N.  Lewis,  in 
consideration  of  the  payment  by  him  of  the 
sum  of  $350,  $87.50  in  cash,  and  three  notes 
of  like  amount,  due  in  6,  12,  and  18  months, 
respectively,  from  the  date  of  contract,  with 
interest.  The  contract  contains  the  follow- 
ing, among  other  provisions:  "And  it  is  ex- 
pressly agreed  and  covenanted  that  the  said 
party  of  the  second  part,  his  heirs,  repre- 
sentatives, lessees,  and  assigns  forever  shall 
never  drill,  bore,  or  otherwise  prosi)ect  for 
oil,  gas,  or  other  mineral  of  any  kind  or 
character  whatsoever  at,  upon,  or  in  the 
premises  herein  described  and  hereby  agreed 
to  be  conveyed,  or  any  part  thereof,  and  shall 
never  mine  or  take  from  said  premises  any 
oil,  gas,  or  mineral  of  any  kind  or  character, 
nor  shall  said  second  party,  or  his  heirs,  rep- 
resentatives, lessees,  or  assigns,  ever  at  any 
time,  suffer,  allow,  or  permit  any  other  per- 
son or  persons  so  to  do,  hereby  agrees  to  sell 
and  convey  unto  the  party  of  the  second  part 
the  certain  tract  and  parcel  of  land  describ- 
ed as  follows,  to  wit:  Lot  number  ten  (10) 
in  block  number  eight  (8),  in  what  is  known 
as  McDanlel's  addition  to  the  city  of  Bar- 
tiesvllie, Indian  Territory."  Said  contract 
further  provides  that  upon  receiving  pay- 
ment In  full  in  the  manner  therein  mention- 
ed, according  to  the  terms  of  the  notes  given, 
the  said  party  of  the  first  part  should  exe- 
cute and  deliver  to  the  party  of  the  second 
part  a  warranty  deed,  subject  to  and  upon 
the  conditions  therein  expressied.  Tliese  cov- 
enants and  conditions  have  reference  to  the 
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previous  clause  prohibiting  the  prospecting 
for  oil,  gas,  or  other  miueral  on  said  prem- 
ises; and  provides,  "At,  upon,  or  in  tlie 
premises,  herein  agreed  to  be  conveyed;" 
and  further:  "And  it  is  hereby  understood 
and  agreed  hj  and  between  the  parties  here- 
to that  the  second  party  -will  receive  and  ac- 
cept a  deed  subject  to  the  conditions  and  cov- 
enants therein  to  be  expressed,  as  hereinbe- 
fore stated,  as  a  full  compliance  and  fnlflll- 
ment  of  the  obligations  of  the  first  party 
under  this  agreement."  It  was  further  pro- 
vided In  said  contract  that:  "It  Is  further 
iinderstood  and  agreed  by  and  between  the 
parties  hereto  that  until  the  completion  of 
the  purchase  of  said  premises,  as  herein  pro- 
vided for,  the  second  party  shall  hold  the 
same  as  tenant  to  the  party  of  the  first  part. 
If  said  imrty  of  the  second  part  shall  fail 
to  perform  this  contract,  or  shall  fall  or  re- 
fuse to  comply  with  any  of  the  stipulations, 
conditions,  and  covenants  herein,  to  be  kept 
and  performed  by  him,  or  any  part  of  the 
same,  or  If  said  second  party  shall  fall  to 
pay  any  of  said  installments  and  the  Interest 
thereon,  within  sixty  days  after  the  same 
shall  become  due  and  payable,  then,  and  in 
that  event,  the  first  party  shall  have  the 
right  to  declare  this  contract  void  and  at 
an  end,  and  retain  all  payments  which  may 
have  been  made  thereunder,  and  all  improve- 
ments that  may  have  been  made  on  said 
premises,  as  rental  and  liquidated  damages, 
and  may  consider  and  treat  the  party  of 
the  second  part  as  its  tenant  holding  over 
without  permission  or  right,  and  may  enter 
and  take  Immediate  possession  of  said  prem- 
ises, including  all  buildings  and  other  im- 
provements thereon  situated,  and  remove  the 
party  of  the  second  part  therefrom.  It  is 
also  understood  and  agreed  that  the  party  of 
the  second  part  shall  have  no  right  or  power 
to  sell,  assign,  lease,  sublet,  or  in  any  man- 
ner transfer  any  Interest  or  right  he  may 
have  under  and  by  virtue  of  this  contract 
and  agreement  except  with  the  written  con- 
sent of  the  party  of  the  first  part"  On 
January  7,  1908,  Lewis  assigned  this  con< 
tract  to  J.  B.  Wise  by  written  indorsement 
on  the  back  thereof,  and  on  the  same  day 
said  J.  B.  Wise,  Joined  by  his  -wife,  Fannie 
E.  Wise,  executed  a  mortgage  on  said  lot 
and  other  real  as  well  as  chattel  property 
to  defendant  in  error,  J.  I.  Hill,  to  secure  the 
payment  of  two  certain  notes  aggregating 
$1,213.26,  originally  owing  by  Wise  to  the 
Coffeyville  Mercantile  Company,  and  by  it 
assigned  and  transferred  to  Hill.  The  Lyons 
Milling  Company  also  held  a  mortgage  on 
said  premises,  but  which  was  junior  in  point 
of  time  to  the  Hill  mortgage.  On  AprU  8, 
1909,  Hill  filed  suit  In  the  district  court  of 
Washington  county,  making  J.  B.  Wise,  Fan- 
nie E.  Wise,  F.  N.  Lewis,  Julia  E.  Lewis,  the 
BartlesvlUe  Oil  &  Improvement  Company, 
and  the  Lyons  Milling  Company,  defendants, 
in  which  suit  among  other  relief  sought  was 
the  foreclosure  of  the  Wise  mortgage.  De- 
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fendant  the  Bartlesvlll^  Oil  &  Improvement 
Company  on  April  27,  1900,  executed  In  writ- 
ing a  declaration,  seeking  to  cancel  its  con- 
tract to  sell,  theretofore  made  on  July  24. 
1007,  which  was  duly  executed  and  placed  of 
record,  and  on  May  27,  1909,  filed  in  said 
action  its  answer  and  cross-petition,  praying 
that  the  Hill  mortgage  to  lot  10  in  block  8 
be  given  up  for  cancellation,  and  that  the 
same  be  satisfied  of  record,  and  that  the  de- 
fendant Lyons  Milling  Company  be  required 
to  disclose  its  interest,  and  that  thereupon 
the  same  be  declared  null  and  void.  None 
of  the  installment  notes  were  ever  paid, 
though  plaintiff,  in  his  petition,  tendered  the 
amount  claimed  to  be  due,  with  interest,  and 
asked  that  the  BartlesvlUe  Oil  &  Investment 
Company  be  compelled  to  accept  the  same 
and  perform  the  provisions  of  the  contract 
as  agreed  upon  with  the  vendee.  After  reply 
by  plaintiff  Hill,  the  case  was  deemed  at 
Issue,  and,  after  a  trial  before  the  court  on 
January  5,  1910,  Judgment  was  rendered  in 
favor  of  plaintiff,  according  to  the  prayer 
of  his  petition. 

John  E.  Palmer,  for  plaintiff  in  error.  G. 
C.  Julian,  for  defendant  in  error. 

SHARP,  C.  (after  stating  the  facts  as 
above).  [1,  2]  What  interest.  If  any,  had  de- 
fendant in  error  in  lot  10,  block  8,  McDan- 
iel's  addition  to  the  dty  of  BartlesvlUe,  on 
April  8,  1909,  the  date  of  the  filing  of  plain- 
tiff's petition  to  foreclose  the  Wise  mortgage 
on  said  lot?  A  determination  of  this  ques- 
tion is  decisive  of  this  cause.  The  contract 
of  July  24,  1907,  between  plaintiff  In  error 
and  Ferdinand  N.  Lewis,  provides,  among 
other  things,  for  the  payment  of  the  pur- 
chase price,  equal  installments  maturing  In  6, 
12,  and  18  months  from  date.  It  contains 
numerous  provisions  and  conditions  to  be 
performed  and  observed  on  the  part  of  Lew- 
is, the  breach  of  any  one  of  which  should 
work  a  forfeiture  of  the  contract  to  all  in- 
tents and  purposes  as  fully,  effectually,  and 
completely  as  If  the  contract  had  not  been 
made.  Among  the  conditions  named  was 
that  of  paymoit  of  said  installments,  with 
interest,  within  60  days  after  the  same  be- 
came due  and  payable.  The  contract  specifi- 
cally provided  that  upon  the  failure  to  make 
said  payments  within  the  time  fixed  after 
maturity  the  Bartlesrllle  Oil  &  Improvement 
Company  should  have  the  right  to  declare 
the  contract  void  and  at  an  end,  retaining  all 
payments  received  and  all  improvements 
erected  on  said  premises  as  rental  and  liq- 
uidated damages,  and  that,  until  the  comple- 
tion of  the  payment  of  the  purchase  price, 
I^wis  should  hold  as  tenant  of  said  com- 
pany. Upon  the  happening  of  this  contin- 
gency, the  company  was  given  the  right  of 
Immediate  possession  of  the  premises,  in- 
cluding the  Improvements  thereon  erected. 
It  further  provided  that  Lewis  should  have 
no  right  or  power  to  sell,  assign,  lease,  sub- 
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let,  or  in  any  manner  transfer  any  interest 
or  right  lie  may  have  under  and  by  virtue 
of  said  contract,  except  with  the  written 
consent  of  tbe  company.  This  consent  It 
is  not  contended  was  ever  procured.  It  la 
also  agreed  that  none  of  the  Installments  or 
any  Interest  thereon  were  ever  paid.  The 
lot  belonged  to  plaintiff  in  error,  and  in 
making  a  contract  concerning  the  sale  there- 
of the  owner  had  tbe  undoubted  right  and 
authority  to  impose  such  terms  and  condi- 
tions as  it  saw  fit,  so  long  as  the  same  vio- 
lated no  law  or  rule  of  public  policy.  The 
conditions  Imposed  were  for  its  own  benefit, 
and  the  rights  of  Lewis  were  fixed  by  the 
terms  of  said  contract.  Certainly  it  cannot 
be  said  that  those  claiming  through  Lewis 
would  have  any  greater  rights  than  he  bad. 
Lewis  only  had  the  right  to  acquire  title 
within  the  time  and  in  the  manner  set  out 
In  the  contract.  Neither  he  nor  those  claim- 
ing under  him  ever  complied  with  the  con- 
tract in  paying  the  installment  notes  or 
either  of  them.  In  Ish  v.  McRae  et  al.,  48 
Ark.  413,  3  S.  W.  440,  Coekrill,  G.  J..  In 
speaking  for  the  court  in  a  similar  case, 
said:  "The  flrat  stipulation  of  the  contract 
is  one  of  purchase  and  sale.  It  binds  the 
vendor  to  convey  to  the  defendant,  but  to 
the  terms  of  this  agreement  there  is  annex- 
ed the  condition  that,  in  case  of  failure  in 
the  performance  of  the  agreement  to  pay 
the  first  installment  of  purchase  money,  the 
intended  vendee  shall  thereafter  pay  rent  for 
tbe  use  of  the  land.  It  was  certainly  com- 
l)etent  for  the  parties  to  enter  Into  a  bind- 
ing agreement  of  this  nature.  Wells  v. 
Smith,  2  Edw.  Ch.  [N.  Y.]  78;  Id.,  7  I'alge 
IN.  Y.]  22  131  Am.  Dec.  274].  The  vendor, 
being  unvriUing  to  take  the  hazard  of  losing 
both  principal  and  interest  of  the  purchase 
price,  and  the  rent  of  the  land  as  well,  may 
make  a  sale  upon  condition,  and  give  tbe 
vendee  an  option  to  bold  as  purchaser  or 
as  tenant  after  a  given  day.  The  vendee 
here  had,  in  effect,  agreed  that  his  right 
should  depend  upon  the  scrupulous  adherence 
to  the  engagement  he  made  to  pay  the  pur- 
chase price,  and  that  time  should  be  a  ma- 
terial consideration  in  the  contract."  Car- 
penter V.  Thorubum,  76  Ark.  578,  8!>  S.  W. 
1047,  was  an  appeal  from  the  chancery  court 
in  a  case  similar  in  some  of  its  a.spects  to 
the  one  under  consideration.  It  was  there 
held:  "The  law  on  this  point,  so  far  as  it 
applies  to  this  case,  is  very  clearly  stated 
by  Prof.  Pomeroy  as  follows:  'It  in  well 
settled  that,  when  the  parties  have  so  stipu- 
lated as  to  make  the  time  of  payment  of  the 
es.sence  of  the  contract  within  the  view  of 
equity  as  well  as  of  the  law,  a  court  of  equi- 
ty cannot  relieve  a  vendee  who  lias  made  de- 
fault. With  re.spect  to  this  rule  there  Is  no 
doubt  The  only  difiiculty  is  in  determiuiug 
when  time  has  thus  been  made  essential.  It 
is  also  e(|ually  certain  that,  when  the  con- 
tract is  made  to  depend  uixjn  a  condition 
precedent— in  other   words,    tc/icii  no  right 


shall  vest  untU  certain  acta  have  been  ione, 
as,  for  example,  until  tbe  vendee  has  paid 
certain  sums  at  certain  specified  times — then 
also  a  court  of  equity  will  not  relieve  the 
vendee  against  the  forfeiture  incurred  by 
a  breach  of  such  condition  precedent' "  1 
Pomeroy  on  Ekiuity,  i  445;  Quertermous  v. 
Hatfield,  54  Ark.  16,  14  S.  W.  1096;  Nelson 
V.  Sanders,  123  Ala.  615,  26  South.  518;  WII- 
coxson  V.  Stitt,  65  Cal.  596,  4  Pac.  629,  52  Am. 
Rep.  310;  Prather  v.  Brandon,  44  Ind.  App.  45, 
88  N.  E.  700;  Kerns  v.  McKeao,  65  Cal.  411, 
4  Pac.  404;  Sutherland  v.  Parkins,  75  111.  838; 
Verstebi  v.  Yeancy,  210  Pa.  109,  59  Atl.  689; 
Murphy  v.  Myar  (Ark.)  128  S.  W.  350 ;  Shee- 
hy  V.  Scott,  128  Iowa,  551,  104  N.  W.  1139. 
4  L.  R.  A.  (N.  S.)  365. 

In  Chambers  et  al.  v.  Anderson  et  al.,  51 
Kan.  385,  32  Pac.  1098,  It  was  held  that 
where  by  a  written  agreement  for  the  sale  of 
land  the  parties  stipulate  that  In  case  the 
second  party  shall  fail  to  make  the  payment 
punctually  and  upon  the  strict  terms  and 
conditions  named,  and  likewise  perform  each, 
all,  and  every  agreement  and  stipulation, 
strictly  and  literally,  without  failure  or  de- 
fault, then  the  contract,  so  far  as  it  may 
bind  the  first  party,  should  become  utterly 
null  and  void,  and  all  rights  and  Interests 
therein  created  or  then  existing  in  favor  of 
or  derived  from  the  first  party  should  utter- 
ly cease  and  determine,  and  the  right  of  pos- 
session and  all  equitable  and  legal  interests 
in  the  premises  contracted  for  should  revert 
to  and  revest  in  the  first  party,  without  any 
declaration  of  forfeiture  or  act  of  re-entry, 
or.  any  other  act  by  the  first  party  to  be 
performed,  and  without  any  right  of  the 
second  party  of  reclamation  or  compensation 
for  moneys  paid  or  services  performed  as 
absolutely,  fully,  and  perfectly  as  if  the  con- 
tract had  never  been  made,  that  such  provi- 
sion was  for  the  benefit  of  the  first  party, 
and  tbe  contract  should  be  void  only  at  bis 
election,  and  that  be  could  eitber  avoid  or 
enforce  tbe  contract  at  bis  own  election.  It 
was  said  by  Horton,  C.  J.:  "The  provision 
that  this  agreement  should  be  void  was  for 
the  benefit  of  the  vendor.  On  the  vendee's 
default,  the  vendor  might,  therefore,  consid- 
er tbe  agreement  void  at  bis  own  election,  or 
affirm  it,  and  bring  bis  action  on  the  cov- 
enants." In  Pratber  v.  Brandon,  supra,  it 
was  said:  "Appellant  went  into  poBsesston 
under  a  contract  which,  if  fully  performed 
by  it,  would  result  in  its  ownership  of  the 
land;  but,  if  it  failed  to  perform  tbe  agree- 
ment, tbe  stipulated  payments  were  to  be- 
come rent.  It  is  quite  true  that  If  a  person 
goes  into  the  possession  of  real  estate  under 
a  contract  to  purchase,  be  does  not  thereby 
become  tbe  vendor's  tenant  so  as  to  become 
liable  for  the  rent  In  case  the  contract  Is 
rescinded.  Hopkins  v.  Ratliff,  115  Ind.  213, 
17  N.  E.  288.  But  we  know  of  nothing  to 
prevent  the  parties  from  agreeing  that  al- 
though the  contract  is  originally  one  of  pur- 
chase, it  may  become  under  certain  coudi- 
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tlons  therein  named  a  lease.  It  Is  a  matter 
about  wbieh  tbe  parties  might  rlghtfuUy 
contract.  and  the  contract  when  made  may 
be  enforced."  Canfield  t.  Wescott,  5  Cow. 
(N.  Y.)  270;  Ohnrch  v.  Ayers,  5  Cow.  (N.  Y.) 
272;  Smith  y.  Mohn,  87  Cal.  488,  25  Pac. 
890;  Bobart  v.  Republic  Investment  Co., 
49  Kan.  94,  30  Pac.  180. 

[31  It  Is  manifest  from  a  casual  reading  of 
tbe  contract  that  it  was  not  the  Intention 
of  tbe  parties  that  any  title  should  pass  to 
Lewis,  except  upon  full  compliance  with  the 
terms  and  conditions  therein  contained.  Cas- 
es cited  by  counsel  for  defendant  in  error  In 
which  the  purchaser  from  the  Inception  of 
tbe  contract  became  vested  with  an  equi- 
table title  are  not  therefore  In  point.  We 
think  there  is  no  difficulty  here  in  ascertain- 
ing from  the  language  used  that  the  parties 
did  not  intend  or  understand  that  the  con- 
tract was  in  any  wise  executed,  but  that  it 
was  purely  executory,  and  that  no  present 
estate  in  the  property,  either  legal  or  equi- 
table, was  Intended  to  be  or  was  rested  in 
Lewis.  Wallcer  v.  Douglas  et  ai.,  70  111.  445. 
In  the  foregoing  case  it  was  said:  "A  fa- 
miliar elementary  principle  of  construction 
applicable  here  is  that  it  is  the  duty  of  the 
court  'to  discover  and  give  effect  to  the  in- 
tention of  the  parties,  so  that  performance 
of  the  contract  may  be  enforced  according 
to  the  sense  in  which  they  mutually  under- 
stood it  at  the  time  it  was  made;  and  where 
the  intention  of  the  parties  to  the  contract 
is  sufficiently  apparent,  effect  must  be  given 
to  it  in  that  sense,  though  violence  be  done 
thereby  to  its  words;  for  greater  regard  is 
to  be  had  to  the  clear  intent  of  the  parties, 
than  to  any  particular  words  which  they 
may  Iiave  used  in  the  expression  of  their  In- 
tent.' 1  Chitty  on  ConU.  (4th  Am.  Ed.)  104, 
106."  In  this  case  it  is  unnecessary  to  do 
violence  to  the  words,  but  simply  to  give  ef- 
fect to  the  plain  and  unambiguous  language 
used.    Bostwlck  v.  Frankfleld,  74  N.  Y.  207. 

The  only  right  that  Lewis  had  under  the 
contract  was  that  of  acquiring  the  title  in 
question  upon  tnXl  performance  of  all  the 
conditions  on  his  part,  according  to  the  terms 
thereof.  No  equitable  interest  passed  to  him 
at  the  time  of  making  the  contract.  The  con- 
tract was  executory,  but  Lewis  had  full 
right  to  acquire  the  equitable  title  upon  com- 
pliance with  the  terms  of  the  contract,  and 
then  to  demand  of  plaintiff  in  error  a  deed 
conveying  to  him  the  legal  title.  In  Chap- 
pell  V.  McKnlgbt,  108  111.  570,  it  was  said: 
"A  mere  contract  or  covenant  to  convey  at 
a  future  time  on  the  purchaser  performing 
certain  acts  does  not  create  an  equitable  ti- 
tle. It  la  but  an  agreement  that  may  ripen 
into  an  equitable  title.  When  the  purchaser 
Iterforms  all  acts  necessary  to  entitle  him  to 
a  deed,  then,  and  not  until  then,  he  has  an 
(suitable  title,  and  may  compel  a  conveyance, 
ilispbam's  Equity,  *  365.  When  the  pur- 
<-haser  la  In  a  position  to  compel  a  convey- 


ance by  a  bill  in  chancery,  he  then  holds  the 
equitable  title.  Before  that  he  only  has  a 
contract  for  a  title  when  he  i>ei*forni.«i  his 
part  of  the  agreement."  Baldwin  v.  Morey, 
41  La.  Ann,  1105,  6  South.  706;  Smith  v. 
Jones,  21  Utah,  270,  60  Pac.  1104.  A  dis- 
tinction must  be  made  between  those  cases 
in  which,  in  the  absence  of  a  prohibitory  pro- 
vision, an  equity  may  attach,  and  those  in 
which  there  arises  an  express  Intent,  or  clear 
legal  implication  that  such  shall  not  be  the 
case.  The  creation  of  the  right  is  here  fixed 
by  the  language  employed  in  the  contract. 
In  Warvelle  on  Vendors  (2d  Kd.)  §  176.  the 
doctrine  of  Chappell  v.  McKnight,  supra.  Is 
reannounced  and  approved.  It  is  there  said: 
"The  essential  feature  of  an  equitable  title 
is  that  it  is  one  which  appeals  to  equity  for 
confirmation  and  enforcement.  Hence  a  mere 
contract  or  covenant  to  convey  at  a  future 
time  on  the  purchaser  performing  certain 
i  acts  does  not  create  an  equitable  title.  It  is 
only  when  the  purchaser  performs  or  tenders 
performance  of  all  the  acts  necessary  to  en- 
title him  to  a  deed  that  he  has  an  equitable 
title  and  may  compel  a  conveyance.  Prior 
thereto  he  has,  at  best,  only  a  contract  for 
the  land  when  he  shall  have  performed  his 
part  of  the  agreement."  Millard  v.  McMul- 
lin,  68  N.  Y.  .345;  Washburn  on  Real  Proper- 
ty, i  779;  Reeves  on  Real  Property,  S  660. 
To  admit  that  a  third  party  some  15  months 
after  default  in  the  first  note  was  made 
would  have  the  right  to  call  upon  the  owner 
who  had  contracted  to  sell  lands  to  another 
to  convey  to  him  would  be  to  substitute  a 
new  and  different  contract  from  the  one  en- 
tered into  by  the  original  parties.  It  would 
leave  everything  in  the  hands  of  Lewis  or  his 
assigns,  and  they  could  or  not,  at  their  pleas- 
ure, compel  plaintiff  in  error  to  act.  The 
provision  of  tbe  contract  in  question  was 
made  for  the  benefit  of  plaintiff  in  error,  and 
to  put  the  construction  thereon  contended  for 
by  defendant  in  error  would  be  to  allow  Lew- 
is or  his  assigns  to  take  advantage  of  his  or 
their  negligence  in  the  payment  of  the  con- 
sideration. WUcoxson  V.  Stitt.  65  Cal.  596, 
4  Pac.  620,  52  Am.  Rep.  310;  Chambers  et 
al.  V.  Anderson  et  al.,  51  Kan.  385,  32  Pac. 
1008;  Rock  Island  Lumber  Co.  v.  Falrmount 
Town  Co.,  61  Kan.  394,  32  Pac.  1100.  In 
Warvelle  on  Vendors,  in  section  107,  it  is 
said:  "Where  the  contract  is  clear  and  un- 
ambiguous in  its  terms,  it  is  the  best  evidence 
of  such  Intention;  and,  even  though  the  par- 
ties may  have  failed  to  express  their  real  in- 
tention, there  is  no  room  for  construction, 
and  the  legal  effect  of  the  agreement  must 
be  enforced  according  to  the  plain  Imixirt  of 
the  language  employed.  If  the  language  is 
ambiguous,  courts  uniformly  endeavor  to  as- 
certain the  true  meaning,  and  to  adopt  such 
a  construction  as  will  give  effect  to  the  pro- 
visions which  carry  out  the  evident  intent*' 
The  contract  entered  into  by  the  original  par- 
ties, according  to  the  plain  import  of  the  Ian- 
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guage  used,  pifOTlded  that,  on  faUure  to  pay 
any  of  the  installments  and  Interest  thereon 
within  60  days  from  the  time  the  same 
should  become  due  and  payable,  the  party  of 
the  first  part  was  given  the  right  to  declare 
the  contract  void  and  at  an  end,  and  to  re- 
tain all  payments  which  may  have  been  maCle 
thereunder  and  all  improvements  that  may 
have  been  erected  on  the  premises  as  rental 
and  liquidated  damages.  Under  this  con- 
tract, T^wls  entered  into  possession  of  the 
premises,  made  the  initial  payments,  and 
undertook  the  payment  of  the  three  install- 
ment notes,  and  a  few  days  before  the  first 
note  became  due  attempted  to  assign  his  con- 
tract to  J.  B.  Wise,  who  on  the  same  day  ex- 
ecuted a  mortgage  thereon  to  defendant  in 
error,  who  took  with  full  knowledge  of  the 
character  of  contract  held  by  Lewis,  the 
same  being  set  out  in  substance  in  the  body 
of  the  mortgage.  Thereafter  neither  Lewis, 
Wise,  nor  the  mortgagee,  Hill,  made  any  ef- 
fort to  carry  out  the  provisions  of  the  origi- 
nal contract,  and  15  months  passed  before  the 
mortgagee  instituted  his  foreclosure  proceed- 
ings, and  in  which  he  tendered  the  amount 
due,  with  interest.  In  arriving  at  a  proper 
determination  of  this  question,  it  is  not  nec- 
essary to  pass  upon  the  validity  of  the  Inhibi- 
tion in  the  contract  against  a  sale  or  assign- 
ment, or  other  transfer  of  the  rights  of  Lew- 
is, without  obtaining  the  written  consent  of 
plaintiCT  in  error.  As  already  observed,  nei- 
tlier  Lewis,  Wise,  nor  Hill,  within  the  time 
fixed,  complied  with  the  terms  of  the  con- 
tract 

14)  Under  the  plain  and  unambiguous 
terms  of  the  original  contract,  we  must  con- 
clude that  Ijewis  obtained  only  a  right  to  pur- 
chase upon  full  performance  of  the  terms 
and  conditions  imposed;  that  neither  he  nor 
his  assigns  having  performed  these  condi- 
tions, as  expressly  provided  by  the  terms  of 
the  contract,  no  estate  ever  passed  to  either 
of  said  parties,  and  consequently  defendant 
in  error  has  no  title  right  or  equity,  the  sub- 
ject of  foreclosure,  unless  it  be  that,  on  ac- 
count of  the  conduct,  laches,  or  some  act  of 
plaintiff  In  error,  some  such  right  should  ex- 
ist. We  have  carefully  read  the  record,  and 
fall  to  find  that  plaintiff  in  error  has  in  any 
respect  waived  the  rights  retained  by  it  un- 
der its  contract.  Default  in  payment  of  the 
first  note  occurred  March  24,  1908,  of  the 
last,  March  24,  1909,  or  30  days  prior  to  the 
date  on  which  plaintiff  in  error  executed  Its 
declaration  of  cancellation.  In  Kerns  v.  Mc- 
Kean,  65  Cal.  411,  4  Pac.  404,  it  was  held 
tliat  indulgence  or  nonaction  was  not  a  waiv- 
er; neither  wa.s  delay  in  filing  a  notice.  In 
Wood  V.  Planters'  Oil  Mill,  76  Ark.  570,  90 
8.  W.  18,  it  was  held  that  silence  did  not  con- 
stitute a  waiver  of  a  breach  of  the  contract; 
that  It  was  only  where  a  party  was  silent 
irhen  he  ought  to  speak  that  he  would  there- 


after be  estopped  to  speak;  and  that  the  si- 
lence of  appellant  therein  in  no  manner 
changed  the  status  of  appellee  after  the  al- 
leged breach  occurred.  Williamson  Tr.  v. 
Paxton,  50  Va.  475;  Nelson  v.  ganders,  123 
Ala.  615,  26  South.  520. 

For  the  reasons  assigned,  we  think  that 
the  trial  court  erred  in  rendering  Judgment 
in  favor  of  plaintiff  below,  and  against  de- 
fendant the  Bartlesville  Oil  &  Improvement 
Company;  that  as  to  these  parties  the  Judg- 
ment below  should  be  set  aside,  with  direc- 
tions to  enter  a  decree  in  favor  of  plaintiff 
in  error  in  conformity  with  this  opinion. 

PER  CURIAM.    Adopted  in  whole. 


TOLBERT  et  aL   ▼.    STATE3  BANK  OF 
PADEN. 

(Supreme  Court  of  Oklahoma.    Nov.  18,  1911.) 

(SyUabug  h»  the  Court.) 

1.  Mortgages  (5  509*)  —  Foreclosube  — 
Waiver  of  Appraisement. 

In  a  foreclosure  suit  on  a  note  and  mort- 
gage, wherein  appear  the  words  "appraisement 
waived,"  it  is  error  to  order  the  sale  of  the 
property  before  the  expiration  of  six  months 
from  the  date  of  the  judgment 

(Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §  1511;    Dec  Dig.  i  509.*] 

2.  Mortoaoeb  (§  509*)— Foreclosure— SAI.B 
— Waiver  of  Appraisement. 

The  fact  that  property,  to  be  sold  under 
execution  based  on  judgment  of  foreclosure, 
was  appraised,  does  not  render  valid  a  sale 
made  of  such  property,  before  the  expiration  of 
six  months  from  the  date  of  judgment,  where 
appraisement  was  waived  in  the  note  and  mort- 
gage upon  which  the  judgment  was  based. 

[E3d.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  i  1511;   Dec.  Dig.  f  509.*] 

3.  Process  (M  96,  157*)— Service  bt  Pub- 
lication—Affidavit— Knowledqb  OF  De- 
fendant's Residence. 

An  affidavit  for  service  by  publication, 
which  alleges  the  defendant  to  be  a  nonresi- 
dent of  this  state,  and  that  due  diligence  has 
been  used,  and  summons  cannot  be  served  on 
defendant  in  this  state,  together  with  other 
allegations  required  by  law,  is  sufficient,  with- 
out stating  specifically  the  facts  as  regards  the 
diligence  used.  But  in  such  case  where  it  is 
shown  by  defendant  in  a  motion  to  quash  serv- 
ice, and  is  not  contradicted,  that  the  plaintiff 
when  the  affidavit  was  made,  and  publication 
had,  knew  that  defendant  was  not  a  nonresi- 
dent of  this  state,  and  that  she  actually  re- 
sided in  Oklahoma  county  in  this  state,  that  al- 
though the  affidavit  was  sufficient  in  form,  yet 
it  was,  on  such  showing  of  uncontroverted 
facts,  voidable,  and  ought  to  have  been 
quashed. 

[Ed.   Note.— For   other   cases,    see   Process, 
Dec.  Dig.  Si  96,  157.*] 

4.  Process  iS  96*)— Publxcatiok  —  Affida- 
vit BY  ATTORNEY. 

An  attorney  in  a  case  may  make  the  af- 
fidavit required  for  service  by  publication,  al- 
though not  specifically  authorized  to  do  so  in 
the  statute  authorizing  such  affidavit.  And  to 
make  same  he  does  not  have  to  bring  himself 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  *  Rep'r  Indezea 
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within  the  limitations  of  section  5613,  Comp. 
li.  Oklahoma  1909  (Stat  1893,  ^  3951). 

[EM.  Note.— Fop  other  cases,  see  Process, 
Cent.  Dig.  %%  108-120:   Dec.  Die-  i  96*1 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Okfuskee  Coun- 
ty;  John  Caruthers,  Judge. 

Action  by  the  State  Bank  of  Paden  against 
Lucy  Toll)ert  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed. 

Geo.'B.  Denison,  for  plaintiffs  In  error.  3. 
B.  Patterson  and  0.  T.  Huddleston,  for  de^ 
fendant  in  error. 

BREWER,  C.  Thte  suit  was  brought  by 
the  State  Bank  of  Paden,  defendant  in  er- 
ror, plaintiff  below,  against  Lucy  Tolbert  et 
al.,  plaintiff  in  error,  defendant  below,  in 
the  district  court  of  Okfuskee  county  on  Jan- 
uary 22,  1900.  It  was  brought  for  judgment 
on  a  promis.sory  note  and  to  foreclose  a 
certain  real  estate  mortgage  on  town  lots 
therein  described.  Personal  service  of  sum- 
mons was  had  on  John  L.  Bruce,  a  Junior 
mortgagee,  and  service  by  publication  was 
bad  as  to  the  defendant  Lucy  Tolbert.  The 
defendant  Bruce  does  not  complain  of  the 
judgment  rendered  in  the  court  below  and 
will  not  be  given  further  consideration  here- 
in. There  was  judgment  in  the  court  below 
against  the  defendant  Lucy  Tolbert  for  the 
amount  sued  for.  A  lien  was  impressed  upon 
the  lots  in  controversy,  and  they  were  or- 
dered .sold.  After  execution  had  been  issued 
on  the  judgment  and  the  sale  had  been  had, 
the  defendant  learned  of  the  proceedings  and 
appeared  in  court  specially,  and  filed  various 
pleadings,  among  them  being  one  to  quash 
and  set  aside  the  service  by  publication  for 
various  grounds  therein  stated.  This  being 
overruled,  and  the  sheriff  having  filed  return 
of  the  execution  and  sale  of  the  property, 
she  ttien  filed  objections  to  the  confirmation 
of  the  sale,  alleging  that  the  judgment  was 
void,  and  giving  a  number  of  reasons  why 
the  sale  should  not  be  confirmed.  Her  ob- 
jections to  the  confirmation  of  the  sale  were 
overruled  by  the  court,  and  on  the  26tb  day 
of  October,  1909,  the  sale  was  In  all  things 
confirmed  and  approved  by  the  court,  and  the 
sheriff  was  ordered  and  directed  to  execute 
to  the  purchaser  at  such  sale  deed  to  the 
property.  The  defendant  filed  motion  for  re- 
hearing on  the  motions  confirming  sale,  al- 
leging various  errors  of  law.  This  was  over- 
ruled, exceptions  saved,  and  the  case  brought 
here  for  review. 

There  are,  as  has  been  suggested,  a  num- 
ber of  questions  raised  in  this  case,  some  of 
which  will  not  be  necessary  to  consider  in 
view  of  the  conclusions  we  have  reached. 
In  the  grounds  set  up  by  the  defendant  as  a 
reason  why  the  sale  should  not  be  confirmed 
are  the  following:   "Tnat  it  appears  by  the 


said  petition  that  there  was  a  contract  in 
this  case  by  which  the  said  defendant  had 
waived  appraisement,  and  therefore  the  de- 
cree should  have  provided  that  no  order  of 
sale  should  issue  until  after  six  monttis  from 
the  rendition  of  siicb  decree." 

The  note  sued  on  in  this  case  coqtains  the 
following  provisions:  "And  the  several  mak- 
ers, sureties,  and  indorsers  hereto  hereby 
waive  appraisement,"  etc.  The  mortgage  ex- 
ecuted simultaneously  with  the  note  and  as 
security  therefor  contained  the  following  pro- 
visions: "All  rights  of  homestead,  appraise- 
ment and  redemption  provided  by  the  laws 
of  Indian  Territory  arc  hereby  waived  by 
the  mortgagor." 

Section  5978,  Snyder's  Comp.  Laws  of 
Okla.  1900,  provides  as  follows:  "That  if 
the  words  'appraisement  waived,'  or  other 
words  of  similar  import,  shall  be  inserted 
In  any  deed,  mortgages,  bonds,  notes,  bill  or 
written  contract  hereafter  made,  any  court 
rendering  judgment  thereon,  shall  order  as 
part  of  the  judgment  that  the  same,  and 
any  process  Issued  thereon,  shall  be  enforc- 
ed, and  that  land  and  tenements  may  be 
sold  thereunder  without  appraisement;  and 
such  Judgment,  and  any  process  issued  there- 
on, shall  be  enforced,  and  sale  of  land  ttnd 
tenements  made  thereunder,  without  any  ap- 
praisement or  valuation  being  made  of  the 
property  to  be  sold:  Provided,  that  no  order 
or  sale  or  execution  shall  be  issued  upon 
such  judgment  until  the  expiration  of  six 
months  from  the  time  of  the  rendition  of 
said  judgment.    St.  1893,  8  4346." 

The  judgment  of  the  district  court  order- 
ing foreclosure  and  sale  of  defendant's  prop- 
erty contains  the  following  clause:  "It  Is 
therefore  considered,  ordered,  adjudged,  and 
decreed  by  the  court  that  the  plaintiff's  debt 
above  mentioned  be,  and  the  same  is  hereby, 
decreed  to  be  a  lien  on  the  real  estate  herein 
mentioned;  that  the  equity  of  redemption  of 
the  defendant  Lucy  Tolbert  in  and  to  said 
property  be,  and  the  same  Is  hereby,  forever 
barred  and  foreclosed;  and  that.  If  said  debt 
be  not  paid  within  60  days  from  the  date 
hereof,  said  real  estate  be,  and  the  same  Is 
hereby,  ordered  to  be  sold  by  the  sheriff  of 
Okfuskee  county,  Oklahoma,"  etc.  This 
Judgment  was  rendered  on  May  28,  1909, 
and  it  appears  that  on  July  17,  1909,  execu- 
tion was  issued  out  of  the  clerk's  office  to 
the  sheriff  to  sell  the  property  on  said  Judg- 
meut.  It  appears  that  on  October  5th  the 
sheriff  filed  return  of  sale  of  the  property 
Involved  showing  that  he  had  had  the  same 
appraised,  and  also  showing  that  It  bad  sold 
for  as  much  as  two-thirds  of  Its  appraised 
value.  On  October  6,  1909,  the  objections 
of  the  defendant  to  the  confirmation  of  the 
sale  were  argued  to  and  taken  under  advise- 
ment by  the  court,  and  later,  on  October  26, 
1909,  the  objections  to  the  confirmation  of  the 
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sale  were  OTermled  and  denied.  The  sale 
was  approved  and  con  Armed  and  deed  or- 
dered to  Issue. 

[1,2]  In  this  case  these  questions  are 
squarely  presented:  Can  a  mortgage  cred- 
itor sell  property  under  a  mortgage,  wbere 
the  right  of  appraisement  has  been  waived 
by  the  debtor,  before  the  expiration  of  six 
months  after  Judgment  of  foreclosure,  by 
having  the  property  appraised?  And,  is  a 
Judgment  of  the  court,  In  such  case  ordering 
a  sale  within  the  six  months  period  valid? 
We  believe  both  questions  must  be  answered 
In  the  negative.  In  both  the  note  and  mort- 
gage in  suit  appraisement  is  waived.  This 
clause  Is  a  material  part  of  the  contract  be- 
tween the  parties.  Under  the  statute,  supra, 
permitting  the  waiver  by  a  debtor  of  his 
right  to  an  appraisement  of  his  property 
before  sale,  where  it  la  done,  the  creiditor 
obtains  the  right  to  sell  the  property  under 
Judgment  without  any  appraisement,  and 
therefore  regardless  of  how  much  or  bow  lit- 
tle It  may  bring.  But  the  debtor,  when  be 
surrenders  this  right  to  the  creditor,  obtains 
one  himself — a  right  that  is  oftentimes 
more  valuable  than  the  one  he  surrenders. 
He  knows  when  he  contracts  in  his  mortgage 
that  no  appraisement  will  be  required  that  in 
case  be  cannot  pay  the  debt  when  due,  if 
suit  is  brought,  "no  order  of  sale  or  execu- 
tion shall  be  issued  upon  such  Judgment  un- 
til the  expiration  of  six  months  from  the 
rendition  of  the  Judgment."  It  will  not  do  to 
say  that  the  property  was  In  fact  appraised, 
regardless  of  the  waiver,  and  he  has  been 
protected.  The  creditor  cannot  by  his  own 
election  change  the  contract  between  them. 
This  right  given  the  debtor  Is  quite  analo- 
gous to  the  right  of  redemption  from  mort- 
gage or  execution  sales,  and  the  right  of 
redemption  In  such  cases  has  been  held  to  be 
a  vested  right.  Turk  v.  Mayberry  (not  yet 
officially  reported)  121  Pac.  665;  Brine  ▼. 
Hartford  F.  Ins.  Co.,  96  U.  S.  627,  24  L.  Ed. 
858;  Orvis  v.  Powell,  98  U.  S.  176,  25  L.  Ed. 
238;  Swift  V.  Smith,  102  U.  S.  442,  26  U  Ed. 
193;  Mason  v.  Life  Ins.  Co.,  106  U.  S.  163, 
1  Sup.  Ct  165,  27  I*  Ed.  129;  Parker  v. 
Dacres,  130  U.  S.  43,  9  Sup.  Ct  433,  32  Ll 
Ed.  848. 

It  has  been  often  held  by  the  courts  that 
In  cases  where  appraisement  has  not  been 
waived,  and  the  statute  requires  property  to 
be  Sold  for  not  less  than  two-tUrds  of  its 
appraised  value,  tliat  a  sale  for  less  than 
two-thirds  is  absolutely  void.  Capital  Bank 
V.  Huntoon,  35  Kan.  592,  11  Pac.  369;  De 
Jamette  v.  Vemer,  40  Kan.  224,  19  Pac  666 ; 
Qantly  v.  Ewlna  44  U.  8.  707,  11  L.  Ed. 
7&4;  Collier  v.  Stanbrough,  47  U.  S.  14,  12 
L.  Ed.  324;  Smith  v.  Cookrlll,  73  U.  8.  756, 
18  h.  E».  973. 

In  the  case  of  Reynolds  v.  Qnaely,  18  Kan. 
361,  It  is  stated  in  the  syllabus:  "Where  ap- 
praisement Is  waived,  the  defendant  Is  en- 
titled to  a  stay  of  execution  for  six  months, 
and  a  Judgment  which  authorizes  the  sale 


of  real  estate  without  appraisement  and 
gives  a  stny  of  execution  for  only  twenty 
days  is  erroneous" — citing  Bashor  v.  Nor- 
dyke  Co.,  25  Kan.  222;  Pierce  v.  Butlers,  21 
Kan.  124. 

In  the  case  at  bar  the  defendant  was  al- 
lowed 60  days  to  pay  the  Judgment,  but  the 
execution  was  issued  before  that  period  had 
elapsed. 

In  the  case  of  Pierce  v.  Butlers,  21  Kan. 
124,  the  syllabus  reads:  "Where  a  mortgage 
contains  the  words  'appraisement  waived,' 
and  the  Judgment  rendered  thereon  orders 
the  Immediate  sale  of  the  mortgaged  prop- 
erty, held,  that  the  Judgment  is  erroneous." 

We  conclude  that  the  order  of  the  court 
authorizing  sale  in  this  case  after  60  days, 
and  the  execution  issued  thereon  and  the 
sale  of  the  property,  and  the  order  confirm- 
ing the  sale  and  ordering  deed  to  Issue  la  er- 
roneous. 

[4]  The  defendant  In  her  motion  to  set 
aside  and  quash  the  service  In  this  case  al- 
leged, and  urged  here,  that  the  afDdavlt  filed 
by  plaintiff,  upon  which  publication  was  had, 
is  defective  for  the  reason  that  It  was  made 
by  plaintUTs  attorney,  and  no  showing  made 
Justifying  an  attorney  for  plaintiff  to  make 
same.  This  contention  has  been  decided  ad- 
versely to  defendant  by  this  court  Spauld- 
Ing  V.  Polley,  28  Okl.  764,  116  Pac.  804. 
"That  the  service  was  void  because  the  af- 
fidavit for  same  stated  that  defendant  was 
a  nonresident  of  the  state  when  In  truth  and 
fact  she  was  a  resident  of  the  state,  and  of 
Oklahoma  county  at  the  time  the  affidavit 
was  made,  and  while  the  notice  was  being 
published,  and  that  this  Cact  was  well  known 
at  the  time  by  the  plainUfT." 

The  defendant  Introduced  proof  In  support 
of  her  motion,  and  it  was  proven,  and  was 
not  contradicted,  that  at  the  time  the  attor- 
ney filed  the  affidavit  alleging  defendant  to 
be  a  nonresident  of  this  state,  and  while  the 
notice  was  being  published,  the  cashier 
and  managing  officer  of  plaintiff  bank  knew 
that  defendant  was  not  a  nonresident  and 
that  she  rMded  In  Oklahoma  City.  And 
that  defendant  during  said  period  of  time 
was  in  correspondence  with  plaintiff  bank, 
and  that  the  fact  that  it  bad  sued  her,  or 
that  publication  was  being  made  for  her, 
was  never  disclosed,  and  that  she  never  knew 
of  the  suit  until  after  Judgment  had  been 
rendered  against  her,  when  she  promptly  fil- 
ed her  motion  to  quash  service. 

The  plaintiff  is  a  resident  of  Okfuskee 
county,  and  if  its  cashier  and  managing  of- 
ficer had  been  called  upon  to  make  the  af- 
fidavit he  could  not  have  truthfully  made 
it  therefore  be  would  not  have  made  it  He 
knew  where  she  was  and  that  personal  serv- 
ice could  be  bad  on  her.  The  plaintiff  bank 
knew  what  its  cashier  and  managing  officers 
knew. 

[3]  Is  this  affidavit  sufficient?  In  form  It 
is,  taken  as  a  whole,  under  the  decisions  of 
this  court     Ballew   r.  Xoung,  24  Okt   186, 
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103  Pac.  623,  23  L.  R.  A.  (N.  S.)  1084;  Wasb- 
l>urn  T.  Buchanan,  52  Kan.  417.  34  Pac.  1049. 
But  when  you  analyse  it  in  the.  light  ot  the 
admitted  facts,  ia  it?  It  statee  that  diU- 
gence  has  been  used,  and  defendant  cannot 
be  found.  This  would  not  be  sufficient  for 
service  on  a  resident  of  the  state,  for  tbe 
reason  that  the  facts  of  wbat  diligence  was 
used  are  not  set  up.  Cordray  \.  Ck>rdray, 
19  Okl.  36,  91  Pac.  781;  NicoU  v.  Midland 
Saving  &  Loan  Co.,  21  Okl.  591,  96  Pac.  744. 
But  it  also  states  defendant  to  be  a  nonresi- 
dent. This,  so  far  as  form  goes,  dispenses 
with  tbe  necessity  of  stating  the  facts  as  to 
the  diligence  used.  Ballew  v.  Young,  supra ; 
Washburn  v.  Buchanan,  supra;  Spanlding 
T.  Polley.  28  Okl.  764,  115  Pac.  864.  But 
when  this  statement  was  made  In  the  affida- 
vit the  plaintiff  knew  defendant  was  not  a 
nonresident.  Then,  tbe  affidavit  being  insuf- 
flcient  in  form,  considered  independently  of 
tbe  allegation  of  nonresldency  for  the  reason 
stated,  ought  it  to  t>e  held  sufficient  because 
of  the  Incorporation  in  it  of  a  statement 
plaintiff  knew  to  be  untrue? 

This  presents  a  rather  peculiar  situation, 
and,  so  far  as  we  have  been  able  to  investi- 
gate, without  exact  precedent,  and  we  have 
come  to  the  conclusion  that,  tbe  affidavit  and 
publication  being  sufficient  on  its  face,  the 
service  is  not  void,  but  that,  under  tbe  facts 
shown  upon  a  motion  to  quash  by  defendant, 
it  was  voidable,  and  ought  to  have  been  set 
aside. 

For  the  reasons  stated  this  cause  must  be 
reversed,  with  directions  to  tbe  district  court 
to  proceed  in  accordance  with  this  opinion. 

PEB.  CURIAM.     Adopted  In  whole. 


GROOM  V.  WRIGHT. 

(Siiprpme  Court  of  Oklahoma.    Jan.  9,  1912.) 

(SyUaitu  by  the  Court.) 

1.  IrtDiAKB   ({   16*)— Rent   op  Homestead— 

Ke^iEWAL. 

I'nder  the  provisions  of  section  17  of  the 
Creek  Supplemental  Agreement,  approved  June 
:«).  1902  (32  Stat.  L.  .W4.  o.  l.S23>,  a  Creek 
citizen  may  rent  his  homestead  allotment  for 
a  period  of  five  years  for  agricultural  purpos- 
es, but  without  any  stipulation  or  obligation  to 
renew  the  same. 

I  Ed.    Note. — For    other   cases,    see    Indians, 
Cent.  Dig.  {  45;   Dec.  Dig.  i  16.*] 

2.  Indians   (J  16*)— Lease  of  Allotment- 
Validity. 

Section  16  of  the  foregoing  agreement, 
providing  that  the  homestead  of  citizen  allot- 
t<>es  shall  be  and  remain  nontaxable,  inalien- 
able, and  free  from  any  incumbrance  whatever 
for  21  years  from  date  of  deed  therefor,  is 
Hubject  to  the  permissive  provisions  of  section 
17  following,  expressly  anthnrizinx  Creek  citi- 
ju'ns  to  rent  their  allotments  for  a  period  not 
to  exceed  five  years  for  agricultural  purposes. 
[Rd.  Note. — For  other  cases,  see  Indians, 
Dec.   Dig.  i  16.»J 


3.  Statutes  (|  225*)— Gonbtbvction. 

Where  it  is  apparent  that  a  strict  con- 
struction of  a  particular  statute  would  defeat 
the  main  purpose  and  object  of  another  pro- 
vision of  the  statute,  and  of  other  legislative 
enactments  which  relate  to  the  same  subject, 
and  which  have  been  enacted  in  pursuance  of 
and  according  to  a  general  purpose  of  accom- 
plishing a  particular  result,  such  internretation 
should  not  be  applied,  as  it  would  be  absurd 
to  say  that  the  lawmakers  designed  to  secure 
a  result  which  would  be  antagonistic  to  their 
plain  and  clear  intention. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  §  303;   Dec.  Dig.  {  225.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Creek  County; 
W.  L.  Barnum,  Judge. 

Action  of  ejectment  by  Lemuel  D.  Groom 
agoiust  Jamea  Wright.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

W.  L.  Cheatham,  for  plaintiff  in  error. 
Thompson  &  Smith,  for  defendant  in  error. 

SHARP,  C.  This  case  was  tried  on  the 
following  agreed  stateuieut  of  facts:  "It  is 
hereby  agreed  by  and  between  the  plaintiff 
and  the  defendant  in  tbe  above-entitled  ac- 
tion that  the  facts  in  this  cause  are  as  here- 
inafter stated,  and  that  this  cause  shall  be 
submitted  and  heard  by  tbe  court  ui)on  the 
following  statement  of  facts:  (1)  That  Ben 
Sharper,  mentioned  in  the  petition  and  an- 
swer herein  as  tbe  allottee  of  the  lands  de- 
scribed in  the  petition,  is  a  freedman  citizen 
of  tbe  Creek  Nation  of  Indians.  (2)  That  tbe 
lands  described  in  the  petition,  to  wit,  south- 
east of  the  southwest  quarter  of  section  27. 
township  16  north,  range  9  east,  in  Creek 
county,  Okl.,  Is  the  homestead  allotmeut  of 
said  Ben  Sharper,  as  such  freedman  citizen. 
(3)  That  on  tbe  22d  day  of  June,  1908,  the 
said  Ben  Stiarper  executed  and  delivered  to 
tbe  defendant  herein  a  lease  upon  said  lauds 
for  agricultural  purposes  for  a  period  of  Ave 
years  from  said  22d  day  of  June,  1908,  and 
that  said  lease  was  duly  acknowledged  and 
placed  of  record  in  the  office  of  tbe  recorder 
of  deeds  for  Creek  county,  Okl.,  at  SapuliMi, 
in  said  state  and  county,  on  or  about  tbe 
2.5th  day  of  June,  liH)8,  and  prior  to  the 
2.-)th  day  of  July,  1908.  ,4)  That  the  de- 
fendant entered  into  possession  of  said  laud 
under  said  lease  on  the  22d  day  of  June. 
1908,  and  has  been  in  possession  of  said  laud 
thereunder  ever  since  that  date.  (5)  That 
the  said  Ben  Sban>er,  as  such  freedman  citi- 
zen, did  on  the  28th  day  of  July,  1908,  ex- 
ecute and  deliver  to  tbe  plaintiff  herein  a 
warranty  deed  conveying  to  tbe  plaintiff  tbe 
fee-simple  title  of  said  land,  and  that  said 
deed  was  duly  acknowledged  and  recorded 
in  the  office  of  the  register  of  deeds.  ((>) 
That  tbe  defendant,  upon  the  delivery  of  said 
lease  to  him  as  aforesaid,  paid  in  advance 
the  rents  as  provided  therein  for  the  full 
[)eriod  of  said   lease.     (7)  That   the  rental 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Sarlas  ft  Rep'r  Indexes 
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value  of  shld  land  per  annum  is  the  sum  of 
$50." 

[1]  The  sole  question  presented  is  that  of 
the  right  of  a  Creek  freedman,  or  citizen  of 
the  Creek  Nation,  on  January  22,  1908,  to  ex- 
ecute a  five-year  lease  to  his  homestead  for 
agricultural  punwsea.  The  trial  court  held 
such  a  lease  valid,  and  denied  the  plaintiff 
the  relief  sought.  The  question  turns  upon 
the  proper  construction  to  be  given  to  sec- 
tions 16  and  17  of  the  Act  of  Congress  of 
June  30,  1902  (32  Stat.  L.  503,  504),  known  as 
the  "Greek  Supplemental  Agreement."  These 
sections  are  as  follows: 

"Sec.  16.  Land  allotted  to  citizens  shall  not 
in  any  manner  whatever,  or  at  any  time,  be 
incumbered,  taken,  or  sold  to  secure  or  sat- 
isfy any  debt  or  obligation  nor  be  alienated 
by  the  allottee  or  his  heirs  before  the  expira- 
tion of  flre  years  from  the  date  of  the  ap- 
proval of  this  supplemental  agreement,  ex- 
cept with  the  approval  of  the  Secretary  of 
the  Interior.  Each  citizen  shall  select  from 
his  allotment  forty  acres  of  land,  or  a  quar- 
ter of  a  quarter  section,  as  a  homestead, 
which  shall  be  and  remain  nontaxable,  in- 
alienable, and  free  from  any  incumbrance 
whatever  for  twenty-one  years  from  the  date 
of  the  deed  therefor,  and  a  separate  deed 
shall  be  issued  to  each  allottee  for  his  home- 
stead, in  which  this  condition  shall  appear. 
Selections  of  homesteads  for  minors,  prison- 
em,  convicts,  incompetents,  and  aged  and 
infirm  persons,  who  cannot  select  for  them- 
selves, may  be  made  in  the  manner  provided 
for  the  selection  of  their  allotments,  and  if 
for  any  reason  such  selection  be  not  made  for 
any  dtlzen  it  shall  be  the  duty  of  said  com- 
mission to  make  selection  for  him.  The 
homestead  of  each  citizen  stiall  remain,  after 
the  death  of  the  allottee,  for  the  use  and  sup- 
port of  children  born  to  him  after  May  25, 
1901,  but  if  he  have  no  such  issue  then  he 
may  dispose  of  his  homestead  by  will,  free 
from  the  limitations  herein  imposed,  and  if 
this  l)e  not  done  the  land  embraced  in  his 
homestead  shall  descend  to  his  heirs,  free 
from  such  limitation,  according  to  the  laws 
of  descent  herein  otherwise  prescribed.  Any 
agreement  or  conveyance  of  any  kind  or 
character  violative  of  any  of  the  provisions 
of  this  paragraph  shall  be  absolutely  void 
and  not  susceptible  of  ratification  in  any 
manner,  and  no  rule  of  estoppel  shall  ever 
prevent  the  assertion  of  its  invalidity. 

"Sec.  17.  Section  37  of  the  agreement  rati- 
fied by  said  act  of  March  1,  1901,  Is  amend- 
ed, and  as  so  amended  Is  re-enacted  to  read 
as  follows:  Creek  citizens  may  rent  their 
allotments,  for  strictly  nonmlneral  purposes, 
for  a  term  not  to  exceed  one  year  for  grazing 
purposes  only  and  for  a  period  not  to  exceed 
(five  years  for  agricultural  purposes,  but  with- 
out any  stipulation  or  obligation  to  renew 
the  same.  Such  leases  for  a  period  longer 
than  one  year  for  grazing  purposes  and  for 
a  period  longer  than  five  years  for  agricul- 
tural purposes,  and  leases  for  mineral  pur- 


poses may  also  be  made  with  the  approval 
of  the  Secretary  of  the  Interior,  and  not  oth- 
erwise. Any  agreement  or  lease  of  any  kind 
or  character  violative  of  this  paragraph  shall 
be  absolutely  void  and  not  susceptible  of  rati- 
fication in  any  manner,  and  no  rule  of  es- 
toppel shall  ever  prevent  the  assertion  of  its 
invalidity.  Cattle  grazed  upon  leased  allot- 
ments shall  not  be  liable  to  any  tribal  tax, 
but  when  cattle  are  introduced  into  the 
Creek  Nation  and  grazed  on  lands  not  select- 
ed for  allotment  by  citizens,  the  Secretary 
of  the  Interior  shall  collect  from  the  owners 
thereof  a  reasonable  grazing  tax  for  the  ben- 
efit of  the  tribe,  and  section  2117  of  the  Re- 
;Vised  Statutes  of  the  United  States  shall  not 
hereafter  apply  to  Creek  lands." 

These  sections  of  the  supplemental  treaty 
superseded  and  worked  the  repeal  of  sec- 
tions 7  and  37  of  the  Act  of  March  1,  1901, 
c.  676,  31  Stat  863,  871,  known  as  the  "origi- 
nal treaty  with  the  Creek  Indians."  Eldred 
et  al.  V.  Okmulgee  Loan  &  Trust  CO.,  22  Okl. 
742,  98  Pac.  929.  And  the  consideraHon  of 
these  provisions  of  the  original  treaty  Is 
therefore  rendered  unnecessary,  except  in  so 
far  as  it  may  aid  in  the  proper  construction 
of  like  provisions  of  the  latter  act 

All  the  transactions  necessary  to  a  consid- 
eration of  this  case  happened  subsequently 
to  the  passage  of  the  supplemental  treaty. 
Standing  alone,  little  difficulty  would  be  met 
in  construing  section  17,  which,  by  Its  own 
terms,  expressly  makes  and  re-enacts  section 
37  of  the  original  treaty.  It  plainly  provides 
that  Creek  citizens  may  rent  their  allotments 
for  strictly  nonmlneral  purposes  for  a  term 
not  to  exceed  one  year  for  grazing  purposes 
only,  and  not  to  exceed  five  years  for  agri- 
cultural purposes,  but  without  any  stipula- 
tion or  obligation  to  renew  the  same.  Leases 
for  mineral  purposes  may  also  be  made  with 
the  approval  of  the  Secretary  of  the  Interior, 
and  not  otherwise.  It  Is  provided  that  agri- 
cultural leases  for  a  period  longer  than  five 
years  and  grazing  leases  for  longer  than  one 
year  may  be  made  with  the  approval  of  the 
Secretary  of  the  Interior,  and  not  otherwise. 
By  section  16  of  the  latter  treaty,  heretofore 
quoted.  Congress  restricted  the  alienation  of 
lands  of  allottees  and  their  heirs  for  certain 
periods  of  time  (Tiger  v.  Western  Invest- 
ment Co.,  221  U.  S.  286,  31  Sup.  Ct  578,  55 
L.  Ed.  738;  Moore  v.  Sawyer  [C.  C]  167 
Fed.  826);  while  section  17,  as  already 
shown,  bad  to  do  with  the  renting  of  allot- 
ments. The  exact  question  presented  has 
never  before  received  the  consideration  of 
this  court  In  Williams  et  al.  v.  Williams, 
22  Okl.  672,  98  Pac.  909,  It  was  held  that  un- 
der the  provisions  of  section  17,  supra,  a 
Creek  citizen  had  the  right  to  lease  his  al- 
lotment for  agricultural  purposes  for  a  pe- 
riod of  five  years:  but  it  does  not  appear 
that  the  lands  leased  Involved  the  homestead. 
In  Muskogee  Land  Company  v.  Mullens,  165 
Fed.  179,  91  C.  C.  A.  213,  the  Circuit  Court 
of  Appeals  said:  "The  act  of  Congress,  whlcb 
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alone  authorizes  any  lease  of  tbe  land  of 
Creek  citizens,  prohibited  leasing  for  graz- 
ing purposes  for  terms  in  excess  of  one  year," 
etc.  But  It  does  not  api)ear  in  this  case 
that  tbe  homestead  was  involved.  In  Moore 
V.  Sawyer  (C.  C.)  367  Fed.  826,  referring  to 
section  16  of  the  supplemental  agreement, 
the  court  said:  "This  is  the  only  section  of 
the  act  placing  restrictions  upon  the  disposi- 
tion of  their  lands  by  allottees.  Then  fol- 
lows section  17,  providing  that  citizens  may 
rent  their  allotments  upon  certain  terms  and 
conrlitions.  This  express  permission  to  rent 
clearly  implies  that  but  for  such  permission 
tbe  right  to  rent  or  lease  would  not  exist. 
But  why  would  It  otherwise  not  exist? 
Clearly,  only  because  of  the  sweeping  restric- 
tion upon  alienation  contained  In  the  preced- 
ing section.  •  •  •  It  follows  that  If  the 
restrictions  Imposed  by  section  16  compre- 
hended the  renting  or  leasing,  making  the 
permissive  clause  of  .section  17  necessary, 
then  the  repeal  of  section  16  by  the  act  of 
April  21,  1004  [Act  April  21,  1901,  c.  1402,  33 
Stat.  189],  gave  those  affected  by  the  act 
the  same  right  to  lease  as  to  otherwise 
alienate.  Such,  In  my  opinion.  Is  a  fair  and 
reasonable  construction  of  the  legislation." 
(21  In  this  case,  we  must  presume  that  the 
homestead  was  not  involved,  as  tbe  court 
there  held  that  the  passage  of  the  act  of 
April  21,  1904,  repealed  section  16,  supra. 
The  court  could  properly  not  have  thus  con- 
cluded, had  the  homestead  been  involved,  for 
tbe  last-mentioned  act  expressly  excepts 
homesteads  from  Its  oi)eration.  In  Eldred  et 
al.  y.  Okmulgee  Loan  &  Trust  Co.  it  was 
said:  "Is,  then,  a  lease  an  'alienation,'  with- 
in tbe  Intent  and  meaning  of  that  act  (re- 
ferring to  the  supplemental  treaty)?  •  •  • 
It  is  apparent  that  the  term  'lease,'  as  con- 
tained in  said  treaties,  is  not  used  In  the 
sense  of  an  incumbrance,  nor  Intended  to  be 
comprehended  by  that  term;  but  the  ques- 
tion here  for  our  determluatlon  is  whether  a 
lease  Is  a  species  of  alienation.  We  think 
80,  and  that  It  was  so  considered  by  Con- 
gress. In  recognizing  that  the  allottee  might 
not  be  able  to  farm  his  allotment  in  person, 
with  restrictions  against  alienation,  he  would 
not  be  allowed  to  do  so  through  a  tenant; 
and,  accordingly,  it  Is  specially  provided  that 
he  may  carve  therefrom  a  leasehold  estate 
for  a  year  or  for  Ave  years,  or,  with  the  ap- 
proval of  the  Secretary  of  the  Interior,  for 
a  longer  term,  and  as  to  mineral  purposes, 
for  a  longer  term,  likewise  with  his  approv- 
al, and  to  convey  the  same  to  such  tenant  or 
lessee."  In  Moore  v.  Sawyer,  referring  to 
the  foregoing  case,  Campbell,  J.,  said:  "This 
Is  the  ctmstrurtlon  given  this  act  by  the  Su- 
preme Court  of  this  state,  as  recently  de- 
cided In  the  case  of  Kldred  v.  Okmulgee 
Loan  &  Trust  Co.  [22  Okl.  742]  98  Pac.  929, 
and  Is.  I  think.  In  accord  with  the  hLs- 
tory  and  spirit  of  all  congressional  legisla- 
tion looking  to  tbe  allotment  of  these  lands 


in  severalty  and  the  dissolution  of  these  tri- 
bal governments." 

But  counsel  for  plaintiff  in  error  In  effect 
say  that  section  17  should  be  construed  so 
as  to  Include  only  the  allotment  of  Creek 
citizens  other  than  homestead.  We  do  not 
think  so,  and  have  been  unable  to  find  auy 
warrant  or  authority  for  such  conclusion. 
The  first  paragraph  of  section  1(5  provides 
that  the  lands  allotted  to  citizens  shall  not 
be  Incumbered,  taken,  or  sold  to  secure  or 
satisfy  any  debt  or  obligation,  nor  be  alien- 
ated by  the  allottee  or  his  heirs  before  the 
expiration  of  five  years  from  the  date  of 
the  approval  of  the  supplemental  agreement, 
except  with  the  approval  of  the  Secretary  of 
the  Interior.  The  second  paragraph,  per- 
taining to  the  homestead,  provides  that  It 
shall  be  and  remain  nontaxable.  Inalienable, 
and  free  from  any  incumbrance  whatever  for 
21  years  from  the  date  of  the  deed  therefor. 
It  Is  therefore  apparent  that  both  para- 
graphs contain  a  provision  against  aliena- 
tion; the  one  dealing  with  the  allotment 
other  than  homestead,  using  the  words  "nor 
be  alienated";  that  dealing  with  the  home- 
stead, "be  and  remain  Inalienable."  Other 
limitations  are  Involved  In  said  section,  but 
are  not  considered,  being  unnecessary  to  a 
decision  of  the  question  at  issue.  The  same 
reasoning  that  would  forbid  tbe  leasing  of 
the  homestead,  as  provided  by  section  17, 
would  prohibit  the  making  of  a  lease  of  the 
surplus  allotment  until  after  five  years  from 
the  making  of  the  treaty,  except  with  the  ap- 
proval of  the  Secretary  of  the  Interior.  This 
would  destroy  the  efficacy  of  and  render  nu- 
gatory that  part  of  section  17,  authorizing 
tbe  making  of  grazing  leases  for  not  to  ex- 
ceed one  year  and  agricultural  leases  for  not 
to  exceed  five  years,  except  with  the  approv- 
al of  the  Secretary  of  the  Interior,  as  pro- 
vided in  section  16,  and  which  is  clearly  not 
contemplated  by  the  provisions  of  section  17, 
save  in  tbe  case  of  a  mineral  lease,  or  where 
tbe  grazing  or  agricultural  lease  Is  for  a 
term  louger  than  therein  named. 

Pursubig  the  reasoning  further:  If  section 
16  is  to  be  given  the  construction  contended 
for,  then  when,  if  at  all,  and  under  what  cir- 
cumstances, could  a  lease  be  made  on  the 
homestead?  CouQulng  ourselves  to  section 
16  alone,  the  homestead  cannot  be  alienated 
for  21  years  from  the  date  of  the  deed  there- 
for, except  as  provided  in  the  following  para- 
graph, which  is  Inapitlicable  to  this  case. 
In  I>e  Urafteureid  v.  Iowa  Land  &  Trust  Co.. 
20  Okl.  687,  95  Pac.  624,  this  court,  in  an 
exhaustive  opinion  by  Turner,  J.,  in  dis- 
cussing the  provisions  of  sections  6,  7,  and  28 
of  tbe  act  of  March  1,  1901,  said  that  tbe 
use  of  the  words  "the  land,"  referred  to  In 
section  7,  and  "the  lands."  referred  to  In 
.section  28,  mean  one  and  the  same  thing, 
both  referring  to  the  entire  allotment,  and 
not  alone  to  the  homestead  allotment.  Rela- 
tion 7,  as  lnteri)olated  and  construed  by  the 
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tourt  tai  tbe  forefolns  case,  la  as  follows: 
"Sec.  7.  Land  allotted  to  a  citizen  thereunder 
(which  included  that  of  Castella  Brown) 
shall  not  In  any  manner  whatsoever  or  at 
any  time,  be  incumbered,  talcen,  or  sold  t» 
secure  or  satisfy  any  debt  or  obligation  con- 
tracted or  Incurred  prior  to  the  date  of  the 
deed  of  the  allottee  therefor,  and  such  lands 
shall  not  be  alienable  by  the  allottee  or  his 
heirs  at  any  time  before  the  expiration  of 
five  years  from  the  ratification  of  this  agree- 
ment, except  with  the  approval  of  the  Secre- 
tary of  the  Interior.  •  »  •  (Llmltetion.) 
Each  citizen  shall  select  from  his  allotment 
forty  acres  of  land  as  a  homestead,  which 
shall  be  nontaxable  and  Inalienable  and  tree 
from  any  incumbrance  whatever  for  twenty- 
one  years  (another),  for  which  he  shall  have 
a  separate  deed,  conditioned  as  above;  pro- 
vided *  •  •  the  homestead  of  each  citi- 
zen shall  remain,  after  the  death  of  the  al- 
lottee, for  the  use  and  support  of  children 
bom  to  him  after  the  ratification  of  this 
agreement,  but  if  he  have  no  such  issue 
(Castella  Brown  had  none)  then  he  may  dis- 
pose of  hla  homestead  by  will  (she  made 
none)  free  from  limitation  herein  (the  last 
above)  Imposed,  and  If  this  be  not  done  (no 
will  made)  the  land  (What  land?  The  home- 
stead? No,  or  it  would  have  said  so,  What 
lands  are  we  talking  about?  Lands  allotted 
to  dtiaens  thereunder — tlie  whole  allotment) 
shall  descend  to  bis  heirs  according  to  the 
laws  of  desent  and  distribution  of  the  Creek 
Nation,  free  from  such  limitation." 

The  first  paragraph  of  the  foregoing  sec- 
tloi,  which  Is  very  similar  In  its  provisions 
necessary  to  a  consideration  of  the  instant 
case  to  section  16  of  the  supplemental  treaty, 
has  received  additional  judicial,  as  well  as 
departmental,  construction  in  Sanders  r. 
Sanders  et  al.,  28  Okl.  50,  117  Pac.  338,  and 
Barnes  t.  Stonebraker,  28  Okl.  75,  113  Pac. 
MS,  In  which  It  was  held  that  the  home- 
stead was  included,  as  well  as  the  other 
lands.  The  land  in  controversy  In  the  lat- 
ter case  was  oil  land,  and  while  the  plalntifT, 
Stonebraker,  had  an  agricultural  lease  for 
five  years  of  the  entire  allotment,  his  rights 
under  such  lease  were  not  urged  or  determin- 
ed, but,  instead,  the  case  was  rested  upon  the 
attempts  to  pass  title  absolute  by  deeds  to 
Stebbens  and  Anlt,  with  mesne  conveyance  to 
Stonebraker. 

[3]  It  Is  a  cardinal  principle  of  statutory 
construction  that  in  arriving  at  the  intent  of 
the  lawmaking  body,  in  enacting  a  statute, 
not  only  must  the  whole  statute  and  every 
part  of  It  be  considered,  but,  where  there  are 
several  statutes  in  pari  materia,  they  are 
aU  to  be  referred  to  and  to  be  taken  together 
and  one  part  construed  with  another  In  the 
construction  of  any*  other  material  provision. 
De  GraCFenreid  v.  Iowa  Land  ft  Trust  Co., 
20  Okl.  687,  95  Pac.  624.  That  the  enUre  act 
la  to  be  examined  with  a  view  of  arriving  at 
the  true  intention  of  each  part  and  that  ef- 
fect la  to  b«  (iven,  U  possible,  to  the  whole 


Instrument  and  to  every  section  or  danse. 
(Courts  should  give  a  construction  that  wiU 
render  every  word  operative,  rather  than 
one  that  makes  some  words  Idle  and  nugato- 
ry. Trapp,  Auditor,  v.  Wells  Fargo  Express 
Co.,  22  Okl.  377,  97  Pac  1003;  Bohart  et  aL 
T.  Anderson,  24  OkL  82,  103  Paa  742.  Fol- 
lowing this  canon  of  construction,  section 
17  would  be  rendered  largely  nugatory,  as  It 
would  prohibit  the  making  of  leases  of  one- 
fourth  of  the  allotted  lands  in  the  Creek  Na- 
tion for  any  term  until  after  the  expiration 
of  21  years,  without  the  approval  of  the  Sec- 
retary of  the  Interior,  and  would  further 
prohibit  the  making  of  either  grazing  or 
agricultural  leases  on  lands  other  than  the 
homestead  until  after  five  years  from  the 
date  of  the  approval  of  the  supplemental 
ap-eement,  except  with  the  like  approval  of 
the  Secretary  of  the  Interior.  We  cannot 
adopt  such  a  construction.  In  case  of  doubt 
or  uncertainty,  acts  in  pari  materia,  passed 
either  before  or  after,  and  whether  repealed 
or  still  In  force,  may  be  referred  to  in  order 
to  discern  the  Intent  of  Congress  In  the  use 
of  particular  terms  or  In  the  enactment  of 
particular  provisions;  and,  within  the  rea- 
son of  the  same  rule,  contemporaneous  legis- 
lation, not  expressly  in  pari  materia,  may  be 
referred  to  for  the  same  purpose.  Cope  v> 
Cope,  137  U.  8.  682, 11  Sup.  Ct  222,  34  L.  Ed. 
832;  Tiger  v.  Western  Investment  Co.,  221 
U.  S.  288,  31  Sup.  Ct  678,  56  L.  Ed.  738; 
Prather  v.  Jeffersonville  M.  &  I.  Co.,  52  Ind. 
32;  Taylor  v.  Board  of  Commissioners,  67 
Ind.  383;  Douglass  v.  Howland,  24  Wend. 
(N.  Y.)  45.  And  where  a  statute  is  of  doubt- 
ful or  uncertain  meaning,  a  recurrence  to 
the  circumstances  under  which  It  was  passed 
may  be  had  with  a  view  to  ascertain  the 
probable  intention  of  the  lawmaking  body, 
in  enacting  it  and  to  that  end  the  legislative 
history  of  the  statute  may  be  Inquired  Into. 
Wood,  etc.,  (3o.  V.  Caldwell,  64  Ind.  270,  23 
Am.  Rep.  641;  Stout  v.  County  of  Grant  107 
Ind.  343,  8  N.  E.  222;  People  ex  rel.  Wood 
T.  Lacombe,  09  N.  T.  43,  1  N.  E.  599. 

Thus  authorized,  we  have  examined  sec- 
tions 10  and  20  of  the  Act  of  April  26,  1906,  c. 
1876,  34  Stat.  144,  145,  making  provisions 
for  the  leasing  of  the  homestead  of  full-blood 
Indians,  but  only  in  case  of  the  Inability  of 
the  owner,  on  account  of  infirmity  or  age, 
to  work  or  farm  the  homestead.  This  we 
think  in  a  measure  reflects  the  Intention 
of  Congress,  as  expressed  in  Its  former  deal- 
ings with  the  Oeeks,  In  both  the  acts  of 
March  1,  1901,  and  that  of  June  30,  1902, 
and  Is  a  legislative  recognition  of  the  pre- 
vious right  of  allottees,  including  full-blood 
Indians,  to  lease  the  homestead,  but  which 
attached  an  additional  limitation  to  future 
leasing  of  the  allotted  lands  of  full-blood 
Indians,  without  changing  the  rights  and 
authority  of  other  allottees  in  the  same  re- 
gard. Section  5  of  the  act  of  May  27,  1908, 
c.  199,  35  Stat  813,  while  not  In  force  at  the 
time  of  the  execution  of  the  lease  in  question. 
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]«rovideB  that  leasieB  of  restricted  land  made 
In  violation  of  law,  either  before  or  after 
the  aitproral  of  the  act,  should  be  absolutely 
void.  The  converse  of  this  provision  would 
luean  that  a  valid  lease  on  restricted  laud 
xhotild  not  thereby  be  affected.  In  Com- 
monwealth V.  KUuball,  24  Pick.  (Mass.)  370, 
It  was  said  by  Shaw,  C.  J.:  "That  where  a 
proper  construction  would  lead  to  an  absurd 
consequence,  it  will  be  presumed  that  some 
exception  or  quaUflcation  was  Intended  by 
the  Legislature  to  avoid  such  conclusion." 
This  rule  of  construction  was  approvingly 
quoted  by  the  Court  of  Appeals  of  New  York 
in  People  ex  rel.  Wood  v.  Lacombe,  supra; 
the  court  there  observlns:  "That  where  It 
is  apparent  that  a  strict  construction  of  a 
statute  would  defeat  the  main  purpose  and 
object,  not  only  of  the  statute,  but  of  other 
legislative  enactments  which  relate  to  the 
same  subject  and  which  had  been  enacted  In 
pursuance  of  and  according  to  a  general  pur- 
pose of  accomplishing  a  particular  result, 
such  interpretation  should  not  be  upheld,  as 
It  would  be  absnrd  to  say  that  the  lawmakers 
designed  to  secure  a  result  that  would  be 
antagonistic  to  their  plain  and  clear  inten- 
tion." Town  of  Grove  v.  Haskell,  116  Pac. 
805;  Eldred  v.  Okmulgee  Loan  &  Trust  Co., 
22  Okl.  742,  98  Pac.  929. 

We  cannot  believe  that  Congress  Intended 
section  16  to  have  the  effect  contended  for 
by  plaintiff  in  error.  While  a  large  pro- 
portion of  the  Creek  citizens  and  freedmen 
were  engaged  in  grazing  and  farming  and 
many  of  whom  lived  upon  or  removed  to 
their  allotments  when  selected,  at  the  same 
time,  this  rule  was  far  from  general.  Many 
allottees  lived  In  the  towns  and  were  en- 
gaged in  business  avocations  and  profeesions, 
making  a  residence  on  their  allottments  in- 
compatible with  the  carrying  on  of  their 
business;  others  were  unable  financially  or 
from  age,  infirmity,  or  other  reasons  to  re- 
side upon  and  occupy  their  allotments  and 
to  farm  or  graze  them.  This  condition  was 
known  to  Congress,  and  to  the  Commissioners 
to  the  Five  Civilized  Tribes,  representing  the 
federal  government  in  bringing  about  the 
various  treaties  and  acts  of  Congress.  The 
development  of  the  lands,  both  prior  and 
subsequent  to  the  various  acts  and  treaties, 
to  a  very  large  extent  bad  been  done  by 
noncitizens  of  the  Creek  Nation,  under  leases 
with  citizens  and  freedmen,  and  it  was  not 
the  purpose  or  intention  to  prohibit,  but  in- 
stead to  restrict,  the  making  of  agricultural 
and  grazing  leases,  and  to  thus  encourage 
the  development  of  the  country,  and  at  the 
xanie  time  to  yield  a  return  to  the  allottee. 
Such  has  been  the  manifest  purpose  of  the 
federal  government  in  bringing  about  a 
change  in  botb  the  land  tenures  and  forms 
of  government  among  the  members  of  the 
Five  Civilized  Tribes. 

.V  fair  construction  of  section  16  and  17  of 
the  supplemental  agreement,  in  so  far  as  the 


same  is  uecessar/  to  a  deterhii'n'atioA  of  tbu 
(luestiou  here  presented,  is  that  the  home- 
Htead  should  be  and  remain  nntaxable,  inal- 
ienable, and  free  from  any  'incumbrance 
whatever  for  21  years  from  the  date  of  the 
deed  therefor,  provided  that  the  stime  might 
be  leased,  as  authorized  in  section  17.  Such 
a  construction  gives  force  and  effect  to  both 
sections  of  the  treaty.  This  construction  is 
warranted  by  the  further  fact  that  section 
17  contains  the  only  provision  for  leasing  or 
renting  allotted  lands,  and  was  Intended  as 
a  limitation  upon  the  previously  expressed 
prohibitions  against  alienation. 

We  conclude  that  the  lease  given  by  Ben 
Sharper  to  James  Wright,  on  June  22,  1908, 
upon  the  performance  of  Its  conditions,  was 
valid,  and  that  the  judgment  of  the  trial 
court  should  in  all  things  be  affirmed. 

PER  CURIAM.    Adopted  In  whole. 


DIVINE  T.  HARMON   et  al. 
(Supreme  Court  of  Oklahoma.    Dec.  12, 1911.) 

(Syllalut  hp  the  Court.) 

Indians    ({    18*)— Lands— Allotme-nt— De- 
scent. 

Will  S.  Harmon,  an  enrolled  Creek  In- 
dian, prior  to  the  ratification  of  the  "original 
agreement,"  on  May  27,  1901,  selected  and 
had  allotted  to  him  by  the  Dawes  Commission 
an  allotment  in  the  Creek  Nation,  upon  which 
he  was  residing  with  bis  wife  at  the  time  of 
his  death,  March  1,  1900.  His  only  heirs  were 
his  wife,  two  brotbers,  and  one  gister,  there 
being  no  children  nor  descendants  of  children, 
nor  father  nor  mother,  nor  grandfather  nor 
grandmother.  After  May  27,  1901,  the  wife 
brought  suit  for  partition  of  said  allotment. 
Held: 

First.  That  by  virtue  of  section  6  of  the 
said  "original  agreement"  the  allotment  so 
taken  was  ratified  and  confirmed  in  all  things 
as  though  selected  after  May  27,  1901. 

Second.  That  immediately  upon  his  death 
March  1,  1900,  his  heirs,  by  virtue  of  section 
28  of  said  "original  agreement,"  l>ecame  vest- 
ed with  the  fee  of  his  estate  in  said  allot- 
ment. 

Third.  That  his  heirs  are  to  be  determined 
by  virtue  of  the  Creek  Law  of  descent  and 
distribution  in  effect  at  the  time  of  his  death. 

Fourth.  Tliat  the  devolution  of  said  estate 
was  governed  by  the  Creek  law  of  descent  and 
distribution,  which  should  be  applied  as  if  the 
deceased  had  received  title  to  his  allotment 
during  his  lifetime,  and  was  seised  thereof, 
but  inasmuch  as  there  was  no  estate  in  said 
land  until  the  ratification  of  the  "original 
agreement,"  which  was  after  his  death,  the 
said  law  would  not  apply  until  that  time,  to 
wit.  May  27,  1901. 

Fifth.  Tender  section  28  of  the  "original 
agreement,"  the  wife  of  the  deceased  inherited 
one-half  of  the  allotment,  and  the  brothers  and 
sister  the  remainder. , 

[Ed.  Note.— For  other  cases,  see  Indians. 
Cent.  Dig.  g  40;   Dec.  Dig,  §  18.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Muskogee  Coun- 
ty ;   John  H.  Pitchford,  Judge. 

Action    by    Ollie    Divine,     nfe    Harmon, 


*For  other  cues  see  same  topic  and  section  NL'MBER  la  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  ladexex 
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against  Ben  T.  Harmon  and  otbers  for  xutrtt- 
tlon  of  land.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Beversed  and  remand- 
ed, with  Instructions. 

Williams  &  Williams,  for  plaintiff  In  error. 
Charles  Bagg,  for  defendants  In  error. 

ROBERTSON,  C.  This  case  was  tried  to 
the  court  below  on  the  following  agreed  state- 
ment of  facts: 

"Agreed  Statement  of  facts. 

"First.  That  the  plaintiff  herein  was  the 
lawful  wife  of  Will  S.  Harmon,  deceased,  at 
the  time  of  his  death. 

"Second.  That  the  said  Will  S.  Harmon, 
deceased,  was  a  citizen  of  the  Creels  Nation 
or  tribe  of  Indians. 

"Third.  That  as  such  citizen  of  such  tribe 
or  nation  of  Indians  the  said  Will  S.  Harmon 
had  during  his  lifetime  allotted  to  him  all 
the  lands  described  in  plaintiff's  complaint 
herein. 

"Fourth.  That  at  the  time  of  his  death  the 
said  Will  S.  Harmon,  deceased,  was  in  pos- 
session of  said  lands. 

"Fifth.  That  the  said  WiU  S.  Harmon,  de- 
ceased, died  on  the  1st  day  of  March,  A.  D. 
1900. 

"Sixth.  That  at  the  time  of  his  death  the 
said  Will  S.  Harmon,  deceased,  had  neither 
children  nor  descendants  of  children,  neither 
father  nor  mother,  neither  grandfather  nor 
grandmother,  and  that  the  only  living  blood 
relations  of  the  said  Will  S.  Harmon,  deceas- 
ed, at  the  time  of  his  death  were  the  defend- 
ants herein,  who  were  his  full  brothers  and 
sister,  respectively. 

"Seventh.  That  the  said  Ollle  (Harmon) 
DlTlne  is  a  white  woman,  and  Is  not  now, 
nor  never  was,  a  citizen  of  any  nation  or 
tribe  of  Indians. 

"Eighth.  That  immediately  after  the  death 
of  the  said  Will  S.  Harmon,  deceased,  the 
said  Ollle  (Harmon)  Divine  abandoned  the 
lands  In  controversy,  and  moved  to  and  took 
up  her  residence  at  Westvllle,  Cherokee  Na- 
tion, Indian  Territory,  And  has  resided  there 
ever  since  and  that  she  is  now  the  wife  of 
one Divine. 

"Ninth.  That  on  the  4th  day  of  September, 
A.  D.  1901,  the  said  Ben  T.  Harmon  was 
duly  appointed  the  administrator  of  the  es- 
tate of  the  said  Will  S.  Harmon,  deceased, 
and  that  the  plaintiff  herein  never  made  any 
attempt  to  be  appointed  the  administratrix: 
of  her  said  husband's  estate. 

"Tenth.  That  ever  since  the  said  death  of 
the  said  Will  S.  Harmon,  deceased,  the  de- 
fendants herein,  Ben  T.  Harmon,  Dan  Har- 
mon, and  Mattle  Boles,  have  been  in  actual, 
exclusive,  and  visible  po.ssesslou  of  all  the 
lauds  in  controversy.  That  they  have  collect- 
ed the  rents  and  profits  therefrom,  and  have 
never  accounted  to  the  plaintiff  therefor. 
That  they  have  never  recognized  plaintiff  as 
liaviug  any  rights  whatever  In  or  to  the  lands 


in  controversy,  or  to  the  rents  or  profits  there- 
from; but  at  all  times  have  denied  tlie  right 
of  plaintiff  in  and  to  said  lands  and  all  parts 
thereof,  and  to  the  rents  and  profits  there- 
from, all  of  which  fttcts  were  at  all  tinaes: 
known  to  the  plaintiff. 

"Eleventh.  That  the  plaintiff  prior  to  the 
institution  of  this  suit  has  never  attempted' 
to  assert  her  claims  to  the  lands  in  contro- 
versy. 

"Twelfth.  That  the  records  and  flies  In 
this  case  or  any  wise  affecting  the  matters 
In  controversy,  together  with  the  date  there- 
on and  therein,  and  all  statutes,  rules,  and 
regulations  of  the  several  departments  of  the 
government  of  .the  United  States  or  of  the 
various  tribes  or  nations  of  Indians,  shall 
speak  for  themselves,  and  shall  be  given  such 
effect  as  they  may  be  entitled. 

"In  witness  whereof,  we,  the  attorneys  of 
record,  representing  the  respective  parties  to 
this  suit,  have  hereunto  set  our  hands  and 
seals  this  the  10th  day  of  January,  A.  D. 
1908.  Williams  &  Williams,  Attorneys  for 
Plaintiff.  Cbaa  Bagg,  Attorney  for  Defend- 
ants." 

Will  S.  Harmon,  under  and  by  virtue  of 
the  act  of  June  10,  1896  (29  Stat.  339,  c.  398), 
was  alloted  by  the  Commission  to  the  Five 
Civilized  Tribes  the  land  In  controversy,  and 
with  his  wife  Ollle  (Harmon)  Divine,  the 
plaintiff  in  error,  was  residing  thereon  at  the 
time  of  his  death,  on  March  1,  1900.  Under 
the  act  of  June  7,  1897  (30  Stat.  84,  c.  8),  It 
was  provided  among  other  things  that: 
"Said  commission  shall  continue  to  exercise- 
all  authority  heretofore  conferred  upon  it  by 
law  to  negotiate  with  the  Five  Tribes,  and 
any  agreement  made  by  it  shall  operate  to 
suspend  any  provisions  of  this  act,  as  in  con- 
flict therewith  as  to  said  nation."  By  virtue 
of  the  authority  of  the  section  Just  recited 
the  Commission  to  the  Five  Civilized  Tribes 
and  the  representatives  of  the  Creek  Nation 
negotiated  a  treaty  commonly  known  as  the 
"Original  Agreement,"  which  was  ratified  by 
Congress  on  March  1,  1901  (31  Stat.  L.  861» 
c.  676),  and  by  the  Creek  Council  May  27, 
1901,  and  In  section  6  thereof  we  find  the 
following,  to  wit:  "Sec.  6.  All  allotments 
made  to  Creek  citizens  by  said  commission 
prior  to  the  ratification  of  this  agreement,  as 
to  which  there  Is  no  contest,  and  which  do- 
not  include  public  property,  and  are  not 
herein  otherwise  affected,  are  confirmed  and 
the  same  shall,  as  to  appraisement  and  all 
things  else,  be  governed  by  the  provisions  of 
this  agreement:  and  said  commission  shall 
continue  the  work  of  allotment  of  Creek 
lands  to  citizens  of  the  tribe  as  heretofore, 
conforming  to  provisions  herein;  and  all  con- 
troversies arising  between  citizens  as  to  their 
right  to  select  certain  tracts  of  land  shall  be 
determined  by  the  said  commission." 

At  the  time  of  Harmon's   death,  to  wit, 
March  1,  1900,  he  had  no  vested  right  in  said 
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allotment  as  was  decided  by  Wallace  v. 
Adams,  143  Fed.  716,  74  C.  C.  A.  B40.  Had 
he  lived  nnttl  the  27th  of  May,  1901,  without 
further  action  on  his  part,  he  would  have  be- 
come vested  with  the  equitable  title  in  and  to 
said  allotment,  and,  as  sections  6  and  28  of 
the  "original  agreement"  was  Intended  to 
protect  all  such  allottees  and  their  heirs  In 
their  Interests  In  said  allotments  by  provid- 
ing for  the  ratification  and  confirmation  of 
their  allotments  selected  prior  to  the  date  of 
said  "original  agreement"  as  Harmon's  was, 
and  also  provided  bow  It  should  descend  at 
bis  death,  we  see  that  whatever  interest  In 
and  to  said  allotments  he  would  have  had  on 
May  27,  1901,  had  he  lived,  at  once  vested  in 
his  heirs,  and  they  toolE  on  said  last  mention> 
ed  date  all  his  right,  title,  and  interest  In 
and  to  said  land,  notwithstanding  he  had 
died  prior  to  the  date  of  the  said  "original 
agreement"  It  is  quite  evident,  thereforet 
that  at  the  time  of  Will  S.  Harmon's  death 
on  March  1,  1900,  the  equitable  title  to  the 
land  In  question  at  once  vested  In  his  heirs, 
and  It  therefore  t>ecomes  necessary  for  us  to 
now  determine  who  bis  heirs  were  at  the 
time  of  his  death  and  what  law  of  descent 
and  distribution  is  to  control  in  the  devolu- 
tion of  said  allotment. 

Section  2S  of  the  said  "original  agree- 
ment," supra,  reads  as  follows:  "All  citizens 
who  are  living  on  the  first  day  of  April  1899, 
entitled  to  be  enrolled  under  section  21,  of 
the  act  of  Congress,  approved  June  28tb, 
1898,  entitled,  'An  act  for  the  protection  of 
the  pe<^le  of  Indian  Territory,  and  for  other 
purposes'  stiall  be  placed  upon  the  rolls  to  be 
made  by  said  commission  under  said  act  of 
Congress,  and  If  any  such  citizen  has  died 
since  tliat  time,  or  may  hereafter  die  before 
receiving  his  aHotment  of  lands,  and  distrib- 
utive sliare  of  all  the  funds  of  the  tribe,  the 
lands  and  money  to  which  he  would  be  en- 
titled. If  living,  shall  descend  to  his  heirs  ac- 
cording to  the  laws  of  descent  and  distribu- 
tion of  the  Creek  Nation,  and  be  alloted  and 
distributed  to  them  accordingly."  As  has 
been  seen,  prior  to  May  27,  1001,  and  by  vir- 
tue of  section  11  of  the  Curtis  act  (Act  June 
28,  1898,  c.  517,  30  Stat  497),  the  Dawes 
Commission  had  allotted  lands  to  many 
meml)ers  of  the  Creek  Tribe,  notwithstanding 
the  rejection  of  the  amended  treaty  of  Sep- 
tember 28,  1897,  which  had  been  negotiated 
by  the  Dawes  Commission  with  the  Creek 
Nation,  and  It  was  during  this  time  that  Will 
S.  Harmon  was  allotted  the  land  in  con- 
troversy. To  be  sure  that  he  was  thereby 
given  only  the  possessory  right  to  use  and 
occupy  the  surface,  section  6  of  the  "original 
agreement"  supra,  as  ratified  May  27,  1901, 
confirmed  and  ratified  all  such  allotments 
theretofore  made,  and  provided  that  they 
should  be  in  all  things  governed  by  the  pro- 
visions of  the  said  "original  agreement," 
and  as  has  l)een  said  by  Mr.  Justice  Hayes 
In  Pompey  Bamett   et  al.  v.  Way  et  al.,  119 


Pae.  418,  not  yet  offldally  reported.  In  dis- 
cussing the  stattis  of  a  Creek  Indian's  allot- 
ment under  identical  conditions:  "Cita  Har- 
nett's allotment  did  not  fail  because  made 
before  the  ratification  of  the  treaty,  for,  by 
said  section  6  it  was  ratified,  and  by  section 
28  was  made  to  carry  and  vest  in  her  heirs 
as  an  allottee  all  the  right  and  title  she 
would  have  received  by  such  allotment  if  It 
bad  been  made  to  her  after  the  ratification 
of  the  treaty.  It  is  unimportant  for  the  pur- 
pose of  this  case  whether  the  right  and  es- 
tate thus  conferred  upon  the  heirs  is  one  of 
inheritance  or  one  of  purchase.  It  is  plain 
that  the  allotment  of  the  deceased,  Cita  Har- 
nett, with  all  the  right  added  thereto,  by  the 
treaty  tiecame,  under  section  28,  the  rights  of 
her  heirs.  While  the  treaty  does  not  name 
the  heirs  who  shall  take,  it  does  provide 
that  the  allotment  of  a  deceased  member  not 
received  by  him  during  his  lifetime,  to  which 
he  would  be  entitled  if  living,  'shall  descend 
to  his  heirs  according  to  the  laws  of  descent 
and  distribution,  of  the  Creek  Nation,  and  be 
allotted  and  distributed  to  them  according- 
ly.' It  is  to  be  noted  that  this  act  which 
first  provides  for  the  extinguishment  of  the 
tribal  title  and  conveyance  thereof,  together 
with  the  reversionary  right  to  the  federal 
government  to  Individual  members  of  the 
tribe,  provides  that,  if  any  member  be  deceas- 
ed and  therefore  unable  to  receive  the  grant 
provided  for  by  the  treaty,  then  the  right 
of  allotment  shall  descend  to  and  the  lands 
shall  be  allotted  and  distributed  to  the  heirs 
of  the  deceased  in  accordance  with  the  rule 
of  descent  and  distribution  therein  named. 
What  the  law  of  descent  and  distribution 
was  at  the  time  of  the  death  of  Cita  Har- 
nett, and  her  father,  George  Bamett  Is 
unimportant;  for  at  the  time  of  her  death 
she  had  no  title,  equitable  or  legal,  in  the 
fee  in  her  allotment  to  descend.  The  rule 
of  descent  and  distribution  adopted  by  the 
treaty  and  to  be  applied  in  such  case  Is  the 
rule  of  descent  and  distribution  in  force  in 
the  Creek  Nation  governing  the  devolution 
of  property  owned  by  any  of  its  deceased 
members  at  the  time  of  such  member's 
death."  The  law  of  descent  and  distribution 
in  force  In  the  Creek  Nation  at  the  time  of 
Harmon's  death,  so  far  as  this  case  Is  con- 
cerned. Is  as  follows: 

"Sec.  6.  Be  it  further  enacted  that  if  any 
person  die  without  a  will,  having  property 
and  children,  the  property  shall  descend  to 
the  child,  or  children  and  their  descendants, 
if  any,  equally,  and  if  no  children  or  de- 
scendants, and  the  estate  descended  to  the 
intestate  on  the  part  of  the  father,  then  to 
the  father,  and  if  no  father  living  then  to  the 
brothers  und  sisters  of  the  blood  of  the  fa- 
ther, etc.,  provided. 

"See.  8.  The  lawful  or  acknowledged  wife 
of  the  deceased  husband  shall  be  entitled  to 
one-half  of  the  estate  If  there  are  no  olitl- 
dren  or  tbelr  descendants,  and  a  child's  part 
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If  any  Buch  tbere  be,  In  all  cases  where  there 
is  no  will.  The  husband  surviving  shall  In- 
herit of  the  wife  in  a  like  manner."  Laws 
Creek  Nation  1880,  Compilation.  See,  also, 
I>e  Graftenreld  v.  Iowa  Land  &  T.  Co.,  20 
Okl.  687,  95  Pac.  624.  In  the  De  Graftenreld 
Case,  supra,  it  was  held  that  section  6,  su- 
pra, of  the  original  agreement,  was  not  such 
a  legislative  grant  as  would  pass  the  absolute 
title  both  legal  and  equitable  to  the  allottee. 
Section  2448,  Revised  Statutes  of  the  United 
States  (U.  S.  Conip.  St  1901,  p.  1512;  6  Fed. 
Stat  514),  reads  as  follows:  "Where  patents 
for  public  lands  have  been  or  may  be  Issued 
in  pursuance  of  any  law  of  the  United 
States,  to  a  person  who  had  died,  or  who 
hereafter  dies,  before  the  date  of  such  pat- 
ent, the  title  to  the  land  designated  therein 
shall  inure  to  and  beL*ome  vested  in  the  heirs, 
devisees  or  assignees  of  such  deceased  pat- 
entee as  If  the  patent  had  issued  to  the  de- 
ceased person  during  life."  Thus  it  is  seen 
that  the  patent  to  which  Harmon  was  enti- 
tled, but  which  had  not  yet  been  issued  to 
him  by  the  United  States,  was  the  only  thing 
lacking  to  complete  the  title  to  both  the 
equitable  and  legal  estate  in  said  allotment 
and  also  that,  in  case  of  bis  death,  whatever 
title  he  might  be  entitled  to  vested  in  his 
heirs.  Prior  to  the  issuance  of  the  patent, 
the  fee  to  the  laud  was  in  the  Creek  Nation. 
Section  6  of  the  "original  agreement,"  supra, 
provided  that  all  allotments  theretofore 
made  (May  27,  1901)  which  included  the  land 
in  controversy  were  to  stand  as  made,  and 
as  made  to  stand  on  equal  footing  as  to  ap- 
praisement and  all  things  else,  as  though 
made  after  and  by  virtue  of  said  agreement, 
which  in  the  language  of  Sanders  v,  Sanders, 
28  Okl.  66,  117  Pac.  341,  "Includes  their  devo- 
lution on  descent  cast,  with  those  to  be  made 
under  said  agreement"  Said  section  fixed 
the  status  of  the  allotment  under  considera- 
tion, and  provided  as  to  how  it  should  go 
on  descent  cast,  which  was  that  it  should 
stand  on  an  equal  footing  with  those  that 
were  to  be  made  thereunder,  and  right  then 
was  to  be  governed  as  to  its  devolution  by 
the  provisions  of  that  agreement.  Section 
7  of  that  agreement  reads  as  follows:  "The 
homestead  of  each  citizen  shall  remain  after 
the  death  of  the  allottee,  for  the  use  and  sup- 
port of  children  born  to  him  after  the  rati- 
fication of  this  agreement,  but  if  he  had  no 
such  issue,  then  he  may  dispose  of  his  home- 
stead by  will,  free  from  limitation  herein 
imposed,  and  if  this  be  not  done  the  land 
shall  descend  to  his  heirs  according  to  the 
law  of  descent  and  distribution  of  the  Creek 
Nation,  free  from  such  limitation."  Quoting 
from  Sanders  v.  Sanders,  supra,  these  sec- 
tions would  seem,  in  plain  terms,  to  place  it 
beyond  i)eradveuture  that  it  was  the  intent 
of  this  agreement  that  all  allotments  that 
Iiad  been  made,  or  would  be  made  thereunder 
l)efore  descent  cast,  should  on  that  event 
descend  to  the  heirs  of  the  person  casting 


descent,  "according-to  tbe-laws  of  descent  and 
distribution  of  the  Creek  Nation";  that  is. 
that  It  should  be  distributed  to  such  heirs  as 
might  be  provided  by  said  law,  so  that  the 
next  question  for  us  to  consider  is,  When 
was  the  descent  cast  in  this  case? 

It  has  been  repeatedly  held  by  this  court 
that  the  selection  and  filing  upon  an  al- 
lotment of  land  was  the  inception  and  be- 
ginning of  the  title  of  the  allottee  or  bis 
heirs,  and  that  when  a  patent,  which  is 
only  the  evidence  of  title,  is  issued,  it  re- 
lates back  to  the  Inception  of  title.  De  Graf- 
feureld  v.  Iowa  Land  &  T.  Co.,  20  Okl.  687, 
05  Pac.  624;  Godfrey  v.  Iowa  Land  &  T. 
Co.,  21  Okl.  203,  95  Pac.  702;  Irving  et  al. 
V.  Diamond,  23  Okl.  325,  100  Pac.  557.  In 
Hooks  et  al.  t.  Kennard  et  al.,  28  OkL  463, 
114  Pac.  746,  it  is  said:  "If  we  apply  that 
principle  to  the  case  at  bar,  the  title  to 
the  allotments  of  three  Creek  allottees  whose 
estates  are  involved  herein  passed  to  and 
became  vested  in  their  heirs  at  the  date 
said  allotments  were  segregated  and  allotted 
in  their  names,  and,  as  at  that  time  the  orig- 
inal agreement  was  in  force,  the  Creek  Law 
of  descent  and  distribution  must  l>e  looked 
to  to  determine  the  heirs  and  the  sliares  and 
portions  of  the  allotments  they  are  entitled 
to  as  directed  by  the  second  paragraph  of 
section  28  of  said  agreement,  which  pro- 
vides that  'all  citizens  who  were  living  on 
the  first  day  of  April,  1899,  entitled  to  be 
enrolled  under  section  21.  of  the  act  of 
Congress  approved  June  28tb,  1898,  entitled 
"An  act  for  the  protection  of  the  people  of 
the  Indian  Territory  and  for  other  purpos- 
es" [Act  June  28,  1898.  c.  517,  30  Stat.  502J 
shall  be  placed  upon  the  rolls  to  be  made  by 
said  commission  under  said  act  of  Congress, 
and  if  any  such  citizen  has  died  since 
that  time,  or  may  hereafter  die,  before  re- 
ceiving his  allotment  of  lands,  and  distribu- 
tive share  of  the  funds  of  the  tribe,  the 
lands  and  money  to  which  be  would  be  en- 
titled if  living,  shall  descend  to  his  heirs 
according  to  the  laws  of  descent  and  dis- 
tribution of  the  Creek  Nation,  and  be  allot- 
ted and  distributed  to  them  accordingly.' " 
In  Barnett  et  al.  v.  Way  et  al.,  supra,  it  was 
said:  "The  rule  of  descent  and  distribu- 
tion adopted  by  the  treaty  and  to  be  ap- 
plied in  such  connection  is  the  rule  of  de- 
scent and  distribution  in  force  in  the  Creek 
Nation  governing  the  devolution  of  proijerty 
owned  by  any  of  its  deceased  members  at 
the  time  of  such  member's  death."  In  the 
same  case  It  was  further  held  that  Cita 
Barnett,  an  enrolled  Creek  Indian,  who  Iiad 
died  before  the  date  of  the  ratification  of 
the  "original  agreement,"  but  who  had,  dur- 
ing her  lifetime,  been  allotted  certain  lauds 
under  section  11  of  the  Curtis  act,  supra, 
the  use  and  occupancy  of  which  was  there- 
after, by  section  6  of  the  "original  agree- 
ment" ratified  had  no  estate  in  the  fee  to 
her  allotted  land  at  the  time  of  her  death, 
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and  that,  though  the  descent  was  cast  at 
the  time  of  her  death,  yet  the  law  of  de- 
scent and  distribution  must  be  applied  as  of 
the  date  of  the  act  of  ratification  of  her 
allotment,  to  wit,  May  27,  1901.  Thus, 
while  Will.  S.  Harmon  died  March  1,  1900. 
yet  the  law  applicable  to  the  casting  of 
descent  In  bis  estate  must  be  applied  as  of 
the  date  of  the  ratification  of  the  "original 
agreement,"  to  wit.  May  27,  1901,  for  It  was 
on  that  date  that  the  equitable  title  to  his 
estate  became  vested  In  his  heirs.  At  that 
time  his  heirs  consisted  of  his  lawful  and 
acknowledged  wife,  OlHe  (Harman)  Divine, 
the  plaintiff  In  error,  and  Ben  T.  Harmon, 
and  Dan  Harmon  and  Mattle  Harmon,  broth- 
ers and  sister,  defendants  in  error,  and 
according  to  section  8  of  the  Creek  law 
of  descent  and  distribution,  supra,  the  wife 
would  be  entitled  in  this  case  to  one-half  of 
said  land  when  the  descent  was  cast,  and 
not  until  then,  which,  as  we  have  seen, 
was  on  May  27,  1901.  This  being  trne,  the 
second  contention  of  defendants  in  error, 
that  the  statute  of  limitations  had  run 
against  the  action,  cannot  be  sustained,  for 
the  action  having  been  instituted  March  7, 
1907,  seven  years  had  not  elapsed  since  the 
estate  became  vested  In  the  heirs,  to  wit, 
May  27,  1901.  It  therefore  becomes  unnec- 
essary to  determine  the  question  of  coten- 
ancy, and  adverse  possession,  etc.,  raised 
by  the  parties  in  their  briefs,  and,  while 
we  venture  no  opinion  as  to  whether  the 
bar  of  the  statute  of  limitations  could  be 
Interposed  by  defendants  In  error  in  the  in- 
stant case  as  against  the  plalntUf  in  error, 
we  do  hold  that  the  heirs  of  Will  S.  Har- 
mon became  vested  to  the  equitable  title  in, 
and  to,  the  land  involved  in  this  controversy 
on  May  27,  1901,  the  date  of  the  ratifica- 
tion by  the  Creek  Council  of  the  "original 
agreement,"  and  that  the  present  action  was 
not  barred  by  the  statute  of  limitations,  and 
that  consequently  the  learned  judge  In  the 
court  below  erred  In  sustaining  defendant's 
demurrer  to  the  complaint. 

For  the  foregoing  reasons,  the  Judgment 
of  the  district  court  of  Muskogee  county 
should  be  reversed,  and  the  cause  remand- 
ed, with  instructions  to  enter  a  judgment 
in  favor  of  plaintiff  In  error,  and  against 
the  defendants  In  error,  in  accordance  with 
the  prayer  of  the  complaint. 

PER  CURIAM.     Adopted  in  whole. 


E.  M.  BRASH  CKJAlt  CO.  v.  WILSOX  et  al. 
(Supreme  Court  of  Oklalioma.    Nov.  18,  1011.) 

(Syllahug  hy  the  Court.) 

1.  Sales  ii  202*)— rAssixi;  ok  Title. 

Where  koocIk  beloniiinB  ti>  the  consignor 
are  shipped  on  eonditions  thnt  they  are  to  be 
paid    for   on   delivery    to   coiisienee.   or    to    be 


returned  to  consignor,  the  title  to  same  re- 
mains in  consignor  until  the  conditions  are 
complied  with. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  542-551;    Dec.  Dig.  f  202.*] 

2.  Sales    (§  202*)— Passing   of  Title— At- 
tachment. 

Where  the  owner  of  a  consignment  of 
goods  ships  same  by  express,  upon  the  order 
of  a  firm  acting  as  sales  agent  for  the  owner, 
under  an  agreement  between  the  owner  and 
such  firm  that  all  sales  shall  be  for  cash  and 
all  shipments  C.  O.  D.,  or  goods  to  be  return- 
ed to  the  consignor,  and  such  shipment  is  at- 
tached in  the  hands  of  the  express  company  to 
satisfy  a  claim  for  salary  and  commissiuns 
against  the  sales  agent  firm  by  a  party  acting 
as  its  salesman,  in  an  action  of  replevin  be- 
tween the  owner  and  such  subagent,  in  the  ab- 
sence of  any  evidence  tending  to  show  that 
such  sales  agent  firm  owned  some  interest  in 
or  title  to  such  goods,  and  where  the  evidence 
shows  that  such  salesman  was  not  in  the  em- 
ploy of  the  owner,  did  not  look  to  the  owner 
for  his  pay,  but  to  the  firm  by  whom  he  was 
employed,  held,  that  the  title  to  the  goods  re- 
mained in  the  consignor  until  they  were  paid 
for  by  consignee. 

[Bid.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  §  202.*] 

3.  Appeal  and   Ebbob   (§  1001*)— Review- 
Evidence. 

A  verdict  or  judgment  on  the  facts  will 
not  be  disturbed  by  this  court  if  there  is  any 
evidence  reasonably  tending  to  support  same; 
but,  on  the  other  hand,  if  there  is  a  total  ab- 
sence of  any  testimony  upon  which  a  judgment 
might  reasonably  be  based,  such  judgment  will 
be  reversed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3922,  3928-3934;  Dec. 
Dig.  S  1001.*] 

Cominlssiouers'  Opinion,  Division  No.  2. 
Error  from  Pottawatomie  County  Court;  E. 
D.  Roeasor,  Judge. 

Action  by  the  E.  M.  Brash  Cigar  Company 
against  W.  H.  Wilson  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Reversed  and  remanded. 

Burwell,  Crockett  &  Johnson,  for  plaintiff 
in  error.  Blakeney  &  Maxey,  for  defendants 
In  error. 

HARRISON,  C.  In  April,  1908,  J.  H.  Bar- 
low, one  of  the  defendants  herein,  brought 
suit  in  the  county  court  of  Pottawatomie 
county  against  the  Peerless  Cigar  Company 
of  Toledo,  Ohio,  a  corporation,  for  the  sum 
of  $572.46.  for  commissions  and  salary,  al- 
leged to  be  due  him  from  said  company  as 
sales  agent.  Simultaneous  with  the  filing 
of  the  suit,  he  instituted  attachment  pro- 
ceedings, and  attached  10  separate  shipments 
of  cigars  then  in  the  possession  of  the  Wells 
Fargo  Express  Company,  at  Shawnee.  Okl., 
which  cigars  were  alleged  to  be.  and  were 
attached  as.  property  of  the  Peerless  Cigar 
Company  of  Toledo,  Ohio.  Thereafter,  on 
application  of  J.  H.  Barlow,  an  order  of 
sale  was  procured  from  the  court,  and  said 
goods  sold  by  the  sheriff  of  Pottawatomie 
county  and  purchased  by  J.  H.  Barlow.  On 
May  Itith  J.  H.  Barlow  olitalued  judement 


*For  oUier  cases  see  same  topic  aud  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  indexes 
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against  the  Peerless  Cigar  Company  of  TO" 
ledo,  Ohio,  In  the  sum  of  $572.46.  On  May 
13th  B.  M.  Brash  Cigar  Company  of  Lan- 
caster, Pa.,  claiming  that  the  Peerless  Cigar 
Company  of  Lancaster,  Pa.,  and  the  E.  M. 
Brash  Cigar  Company  of  Lancaster,  Pa.,  are 
one  and  the  same  company,  filed  suit  in  re- 
plevin against  W.  H.  Wilson  and  B.  A.  Pierce, 
claiming  the  cigars  in  question  us  their  own, 
and  took  posses.slon  of  same. 

To  the  petition  of  plaintiff,  W.  H.  Wilson 
and  E.  A.  Pierce  each  filed  his  separate 
answer,  denying  generally  the  allegations 
In  the  petition;  Wilson  answering  further 
that  he  held  the  goods  as  bailee  of  J.  H. 
Barlow;  and  E.  A.  Pierce  answering  that  he 
had  sold  the  goods,  pursuant  to  order  of 
court,  as  sheriff  of  Pottawatomie  county. 
Also,  almut  this  time.  J.  II.  Barlow,  claiming 
said  cisars  by  virtue  of  his  purchase  at  sher- 
iff's sale,  was  allowed  to  intervene  and  set 
up  bLs  claim  to  the  property. 

Thereafter  plaintiff.  K.  M.  Brash  Cigar 
Company,  tiled  separate  reply  to  answers  of 
W.  11.  Wilson  and  B.  A.  Pierce  and  separate 
answer  to  J.  II.  Barlow's  petition  In  inter- 
vention. Some  amendatory  pleadings  were 
afterward  filed,  and  the  case  finally  went  to 
trial  on  the  question  whether  the  cigars  be- 
!'>nged  to  the  E.  M.  Brash  Cigar  Company  or 
to  J.  H.  Barlow,  by  virtue  of  bis  purchase 
at  sheriffs  sale  of  the  goods  attached  as  the 
property  of  the  Peerless  Cigar  Company  o* 
Toledo,  Ohio;  J.  H.  Barlow,  the  intervener, 
contending  that  he  was  sales  agent  for  the 
Peerless  Cigar  Company  of  Toledo,  Ohio,  and 
the  goods  In  question  were  goods  shipped  to 
Sbawnee  by  the  Peerless  Cigar  Company  of 
Toledo,  Ohio,  In  fulfillment  of  orders  taken 
from  retail  merchants  and  sent  In  by  him  to 
said  company,  and  that,  said  company  being 
Indebted  to  him  for  salary  and  commission, 
payment  of  which  had  been  refused,  be  had 
attached  their  property  to  satisfy  his  claim 
against  them. 

On  the  other  hand,  the  E.  M.  Brash  Cigar 
Company  contended  that  It  was  the  owner 
of  the  cigars  in  question;  that  it  had  a  con- 
tract or  an  agreement  with  the  Peerless 
('igar  Company  of  Toledo,  Ohio,  whereby 
said  company  should  sell  the  E.  M.  Brash 
cigars,  and  that  In  all  cases  where  the  said 
Peerless  Cigar  Company  of  Ohio  made  sale 
of  the  cigars  of  the  E.  M.  Brash  Company 
such  sales  should  be  made  C.  O.  D.,  and  that 
the  title  to  the  goods  should.  In  all  cases,  re- 
main in  the  E.  M.  Brash  Company  until  they 
were  paid  for,  and  that  the  cigars  in  ques- 
tion were  goods  which  had  been  sold  by  the 
Peerless  Cigar  Company  of  Ohio  under  this 
agreement,  and  that  at  the  time  the  goods 
were  attached  at  Shawnee  they  were  then  In 
the  possession  of  the  expre.ss  company,  had 
not  been  paid  for  by  consignees,  nor  deliver- 
e<l  to  consignee,  and  therefore  belonged  to 
the  K.  M.  Brash  Company. 

On   November,  10,  lOOU,   upon   the  Issues 


thus  Joined,  a  Jury  having  been  impaneled, 
the  cause  went  to  triaL  At  the  close  of  the 
testimony,  counsel  for  plaintiff  and  inter- 
vener each  moved  the  court  for  an  instruc- 
tion in  his  favor.  The  court  instructed  in 
favor  of  the  intervener,  and,  a  verdict  being 
returned  in  accordance  therewith.  Judgment 
was  rendered  in  favor  of  intervener  and 
against  plaintiff  for  the  return  of  the  prop- 
erty In  question,  and,  in  the  event  return  of 
the  property  could  not  be  made.  Judgment 
for  $479.77  and  damages,  la  case  the  prop- 
erty la  returned.  In  the  sum  of  $239.88.  Mo- 
tion for  new  trial  was  overruled,  and  cause 
brought  here  on  appeal. 

There  is  but  one  question  here  for  deter- 
mination. That  is  whether  the  court  erred 
in  instructing  the  Jury  to  return  a  verdict 
In  favor  of  the  intervener,  and  this  depends 
upon  whether  there  was  sufficient  evidence 
to  warrant  the  instruction. 

[1]  It  is  contended  by  counsel  for  plain- 
tiff In  error  and  conceded  by  counsel  for  de- 
fendant in  error  that,  where  goods  are  c-on- 
Aigued  on  a  condition  that  they  are  to  be 
paid  for  before  delivery  to  the  consignee, 
the  title  remains  in  the  consignor  until  the 
conditions  are  complied  with.  This  we  be- 
lieve to  be  the  established  rule  of  law,  and 
must  therefore  look  to  the  evidence  herein 
to  ascertain  whether  this  rule  la  applicable 
to  the  case  at  bar,  or  whether,  under  the 
evidence,  the  rights  of  the  parties  hereto  are 
proi>erly  determined  by  this  rule. 

Mr.  C.  N.  Davenport,  agent  for  the  WelLs 
Fargo  Express  Company  at  Shawnee,  testi- 
fied that  the  goods  in  question,  consisting  of 
10  separate  consignments  or  shipments,  were 
received  at  bis  otflce;  that  before  they  were 
delivered  to  the  consignees  they  were  taken 
charge  of  by  the  olScers  under  attachment 
proceedings;  that  they  were  shipped  under 
Instructions  to  collect  on  delivery;  that  the 
money  was  to  be  returned  to  the  Peerless 
Cigar  Company  of  Lancaster,  Pa.;  that  his 
records  showed  that  each  of  said  shipments 
were  from  the  Peerless  Cigar  Company  at 
Lancaster,  addressed  to  the  consignee,  O.  O. 
D..  amount  of  shipment;  and  testified  lu  de- 
tail to  date,  amount,  and  name  of  consignee 
in  each  shipment.  A  cop,v  of  his  record — 
that  Is,  the  record  of  the  express  office — was 
introduced  in  evidence  by  the  intervener  and 
made  a  jMirt  of  the  record  here.  Tills  record 
shows,  under  the  colunni  "From  Whom  and 
Where,"  that  each  of  the  10  shipments  in 
question  came  from  the  Peerless  Cigar  Com- 
pany of  Lancaster,  Pa.,  giving  the  name  of 
the  consignee  in  each  shipment  and  amount 
to  be  collected  on  each  .shii)nient.  The  wit- 
ness, on  cro.ss-examlnatiou,  stated  that  there 
was  nothing  in  the  information  he  had  as 
to  where  the  goods  were  loaded  on  for  ship- 
ment, or  whether  loaded  by  the  Peerless 
Cigar  Company  of  Toledo,  Ohio,  or  the  Peer- 
less Cigar  Company  of  Lancaster,  Pa.;  nor 
bad  he  any  Information  as  to  where  the  Peer- 
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less  Cigar  C!ompany  was  located,  only  that 
he  was  to  return  tbe  money  collected  on 
these  shipments  to  the  Peerless  Cigar  Com- 
I>any  of  Lancaster,  Pa. 

E.  M.  Brash  testlQed  by  deposition  that  he 
was  secretary  and  treasurer  of  the  E.  M. 
Brash  Cigar  Company  of  Lancaster,  Pa.; 
that  tbe  E.  M.  Brash  Cigar  Company  of  Lan- 
caster, Pa.,  and  the  Peerless  Cigar  Company 
of  Lancaster,  Pa.,  were  one  and  the  same; 
that  the  Peerless  Cigar  Company  of  Lancas- 
ter. Pa.,  was  neither  a  corporation  nor  a 
copartnership,  but  merely  a  trade-name 
adopted  by  the  B.  M.  Brash  Cigar  Company, 
of  which  he  was  secretary  and  treasurer; 
that  the  Peerless  Cigar  Company  of  Lancas- 
ter iind  the  Peerless  Cigar  Company  of  Tole- 
do were  seiiarate  and  distinct  firms,  neither 
having  any  Interest  in  nor  business  connec- 
tion with  the  other,  further  than  that  the 
Peerless  Cigar  Company  of  Toledo  had  been 
acting  as  sales  agent  on  a  commission  for 
the  E.  M.  Brash  Cigar  Company  of  Lancas- 
ter, which  was  the  Peerless  Cigar  Company 
of  Lancaster,  and  that  as  such  sales  agent 
the  Toledo  company  had  made  sales  of  the 
cigars  In  question  under  an  express  agree- 
ment between  the  E.  M.  Brash  Company  and 
the  Toledo  Company  that  all  goods  sold  by 
the  Toledo  Company  for  the  B.  M.  Brash 
Company  should  be  shipped  C.  O.  D.,  money 
to  be  returned  to  the  Peerless  Cigar  Com- 
pany at  Lancaster,  Pa.,  or,  In  case  the  goods 
were  not  delivered,  then  the  goods  them- 
selves to  be  returned  to  the  Peerless  Cigar 
Company  at  Lancaster,  Pa.:  that  no  credit 
was  to  be  extended  on  goods  of  the  E.  M. 
Brash  Cigar  Company  sold  by  the  Toledo 
Company.  Witness  testified  further  that  he 
had  never  had  any  dealings  of  any  charac- 
ter with  J.  H.  Barlow,  the  intervener,  nor 
with  W.  H.  Wilson,  nor  E.  A.  Pierce,  the 
other  defendants;  that  he  was  not  indebted 
to  them,  or  either  of  them,  In  any  maimer; 
that  he  had  never  parted  with  the  title  to 
the  cigars  in  question,  further  than  by  deliv- 
ering same  to  the  Wells  Fargo  Express  Com- 
pany for  shipment  to  consignees  to  whom 
sales  had  been  mude  by  their  sales  agents, 
the  Peerless  Cigar  Company  of  Toledo,  Ohio; 
that  In  each  of  the  shipments  in  question 
and  in  controversy  shipments  had  been  made 
under  the  agreement  with  the  Toledo  Com- 
pany that  the  money  should  be  collected  and 
returned  to  the  Lancaster  Company,  or,  In 
case  collection  was  not  made,  the  goods  to 
be  returned  to  the  Lancaster  Company.  This 
testimony  of  the  express  agent  and  of  E.  M. 
Brash  was  positive  and  uncontroverted. 

On  the  other  band,  the  Intervener,  J.  II. 
Barlow,  testified  as  to  contract  he  had  with 
the  Peerless  Cigar  Company  of  Toledo,  Ohio, 
and  as  to  the  services  rendered  under  such 
contract,  and  as  to  the  refusal  of  the  Toledo 
Company  to  pay  him  the  salary  and  counuis- 
slon  due  him  for  such  services,  yet  he  never 
in  Ids  testimony,  even  by  intimation,  denied 
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the  truth  of  the  testimony  of  E.  M.  Brash. 
He  admitted,  however,  that  be  knew  tbe 
goods  came  from  Lancaster.  He  introduced 
in  evidence  a  copy  of  the  contract  between 
him  and  tbe  Toledo  Company,  which  copy 
shows  to  be  a  contract  between  J.  H.  Bar- 
low and  the  Peerless  Cigar  Company  of  To- 
ledo, Ohio.  There  Is  no  testimony  that  tbe 
E  M.  Brash  Company,  or  any  of  its  officers 
or  stockholders,  bad  any  connection  with  or 
knowledge  of  the  contract  between  Barlow 
and  the  Toledo  Company.  There  were  some 
letters  introduced  by  Intervener,  for  tbe  pur- 
pose of  disproving  the  statement  of  E.  M. 
Brash  that  all  of  their  goods  sold  by  the  To- 
ledo Company  should  be  sold  for  cash. 
These  letters,  however,  do  not  tend  to  dis- 
prove that  statement.  On  the  other  hand, 
the  letters  themselves,  and  especially  the 
postscript  to  a  letter  from  the  Toledo  Com- 
pany to  J.  H.  Barlow,  dated  1 — 30 — 80,  would 
rather  Indicate  that  the  Peerless  Cigar  Com- 
pany of  Toledo  was  handling  the  cigars  of 
other  companies  besides  the  E.  M.  Brash 
Company,  and  might  justify  the  inference 
that  some  of  these  sales  were  made  on  terms. 
But  all  the  evidence  in  reference  to  the  ship- 
ments In  question  Is  positive  and  undenied 
that  the  money  was  either  to  be  paid  on  de- 
livery, or  goods  returned  to  the  Peerless  Ci- 
gar Company  of  Lancaster,  Pa.  There  is  no 
testimony  which  reasonably  tends  to  show 
that  the  Toledo  Company  ever  had  title  to 
the  goods  or  any  interest  in  same,  further 
than  the  commissions  due  them  from  the 
Lancaster  Company.  The  testimony  is  posi- 
tive and  undenied  that  the  E.  M.  Brash 
Cigar  Company,  at  the  beginning  of  this 
transaction,  owned  sole  title  to  these  goods, 
and  there  is  no  testimony  which  reasonably 
tends  to  show  that  such  title  was  parted 
with  at  any  stage  in  the  transaction ;  nor  is 
there  any  which  reasonably  tends  to  show 
that  the  E.  M.  Brash  Cigar  Company  was 
under  any  obligations  to  J.  H.  Barlow  for 
salary  and  commission  due  him  from  the 
Toledo  Company. 

[J]  It  is  fair  to  assume,  under  the  evi- 
dence in  this  case,  that  if  these  goods  had 
never  been  attached  nor  delivered  to  con- 
signees, but,  on  failure  of  consignees  to  pay 
for  same,  bad  been  returned  by  tbe  express 
company  to  the  Peerless  Cigar  Company  ot 
Ijiucaster,  Pa.,  no  one  would  presume  to 
question  their  title;  and  if  the  title  to  the 
goods  was  in  the  E.  M.  Brash  Company  at 
the  time  the  goods  were  attached,  and  the 
E.  M.  Brash  Company  was  not  indebted  to 
J.  II.  Barlow,  nor  under  any  obligations  to 
pay  him  the  amoimt  due  him  from  the  To- 
ledo Company,  then  such  title  Is  not  affected 
by  reason  of  the  attachment  proceedings. 

[3]  We  are  well  aware  of  the  alnio.st  uni- 
versal policy  of  appellate  courts  to  not  dis- 
turb tbe  verdict  or  judgment  on  facts,  if 
there  is  any  evidence  reasonably  tending  to 
support  same^  and  fully  concur  in  the  rule; 


Digitized  by 


Google 


22G 


121  PACIFIC  REPORTER 


(Okl. 


but,  on  the  otber  band,  where  there  Is  a 
total  absence  of  any  evidence  upon  which  a 
Judgment  might  reasonably  be  based,  the 
Judgment  should  be  reversed. 

In  the  entire  record  of  the  case  at  bar,  we 
fall  to  find  any  testimony  which  reasonably 
tends  to  support  the  instructions  of  the  court 
below,  or  the  verdict  and  Judgment  follow- 
ing. 

The  Judgment  is  reversed  and  cause  re- 
manded. 

PER  CURIAM.    Adopted  in  whole. 


AI/I/EN  V.  OLIVER. 

(Sapreme  Court  of  Oklahoma.     June  27, 
1911.) 

(SyUahut  hy  the  Court.) 

IiiDiANS  (I  15*)— Allotments— Aliens. 

Under  sections  14  and  15  of  the  Cherokee 
Agreement,  approved  July  1,  1902  (Act  July 
1,  1902,  0.  1375,  32  Stat.  717),  all  lands  allot- 
ted to  members  of  the  said  tribe,  except  home- 
steads, were  alienable  in  five  years  after  is- 
suance of  patent,  and  not  prior  thereto. 

[Ed.  Note. — For  other  cases,  see  Indians, 
Cent.  Dig.  {i  37-44;    Dec.  Dig.  {  15.*] 

Error  from  District  Court,  Rogers  Coiuty; 
John  H.  Pitchford,  Judge. 

Action  between  James  P.  Allen  and  H.  H. 
Oliver.  From  the  Judgment,  Allen  brings 
error.    Affirmed. 

Knight,  Ezzard  &  HoltzendorfT,  W.  H.  Kor- 
negay,  and  S.  T.  Bledsoe  (Veasey  &  Rowland, 
of  counsel),  for  plalntift  In  error.  John  Q. 
Adams,  for  defendant  in  error.  George  S. 
Ramsey,  amicus  curie. 

DUNN,  J.  This  case,  presenting  error 
from  the  district  court  of  Rogers  county, 
Okl.,  was  Sled  therein  on  the  9th  day  of 
January,  1909. 

There  is  but  one  question  presented,  which 
Is:  When,  under  the  Cherokee  Agreement, 
an  act  of  Congress  approved  July  1,  1902  (32 
Stat.  716,  c.  1375),  and  voted  upon  and  ac- 
cepted by  the  Cherokee  Tribe  of  Indians  on 
Uie  7th  day  of  August,  1902,  may  a  member 
of  said  tribe  of  Indians  lawfully  alienate  the 
surplus  lands  Included  within  bis  allotment? 
This  requires  a  consideration  of  sections  14 
and  15  of  the  said  act,  which  read  as  fol- 
lows: 

"14.  Lands  allotted  to  citizens  shall  not 
in  any  manner  whatever  or  at  any  time  be 
encumbered,  taken,  or  sold  to  secure  or  sat- 
isfy any  debt  or  obligation,  or  be  alienated 
by  the  allottee  or  his  heirs,  before  the  expi- 
ration of  five  years  from  the  date  of  the  rat- 
ification of  this  act 

"15.  All  lands  allotted  to  the  members  of 
said  tribe,  except  such  land  as  is  set  aside 
to  each  for  a  homestead  as  herein  provided, 
shall  be  alienable  in  five  years  after  issuance 
of  patent." 


It  is  said  in  the  brief  of  counsel  for  plain- 
tiff in  error  that  if  a  conveyance  made  by  a 
Cherokee  allottee  of  Indian  blood,  8ut>8equent 
to  the  expiration  of  five  years  from  the  rati- 
fication of  the  agreement,  but  before  the  ex- 
piration of  five  years  from  the  issuance  of 
patent,  should  be  held  valid,  the  Judgment 
of  the  trial  court  must  be  reversed,  and  the 
contention  of  plaintiff  in  error  sustained. 
If,  on  the  other  hand,  it  shall  be  held  that  a 
conveyance  made  by  an  allottee,  subsequent 
to  the  expiration  of  five  years  from  the  rat- 
ification of  the  agreement,  but  within  five 
years  from  the  issuance  of  patent,  is  void, 
then  on  this  question  the  Judgment  of  the 
trial  court  Is  correct. 

At  the  outset,  it  may  be  stated  that  Con- 
gress has,  by  the  use  of  the  language  em- 
ployed in  the  foregoing  sections,  left  Us 
actual  meaning  considerably  obscured,  and 
that  either  construction  leaves  ground  for 
argument  that  the  other  view  Is  correct.  Ei- 
ther of  these  sections,  standing  alone,  pro- 
vided restrictions  are  held  to  have  been  "with- 
in the  legislative  purview,  would  be  simplic- 
ity Itself;  but,  taken  together,  each  has  a 
tendency  to  render  the  meaning  of  the  otber 
obscure  and  uncertain.  It  is  a  fundamental 
canon  of  construction  tliat  no  word,  sen 
fence,  or  section  of  an  act  shall  be  rejected 
if,  on  any  reasonable  hypothesis,  it  can  be 
given  a  field  within  which  to  operate.  If 
this  were  not  the  rule,  and  we  were  permit- 
ted to  entirely  reject  section  15,  our  difficul- 
ties would  be  entirely  relieved;  or  if,  when 
the  apparent  policy  and  purposes  of  the  act 
are  taken  into  consideration,  it  could  be  as- 
sumed that  restrictions  were  intended,  and 
we  were  relieved  of  considering  section  14, 
the  same  result  would  follow.  The  sole  duty 
of  a  court  in  construing  legislation  is  to 
ascertain  from  the  language  used,  when  pos- 
sible, the  legislative  intent;  but  where  ob- 
scurity exists  it  Is  otten  essential,  in  order 
to  ascertain  the  particular  Intent  of  the  Leg- 
islature, to  call  to  the  aid  of  the  court  some 
degree  of  implication,  or,  as  was  said  by 
Chief  Justice  Marshall,  in  the  case  of  Du- 
rousseau  v.  United  States,  6  Cranch,  307,  314, 
3  L.  Ed.  232,  quoted  approvingly  In  the  case 
of  the  Paquete  Habana,  175  U.  S.  677,  20 
Sup.  Ct  290,  44  L.  Ed.  320:  "The  spirit,  as 
well  as  the  letter,  of  a  statute  must  be  re- 
spected; and  where  the  whole  context  of 
the  law  demonstrates  a  particular  intent  in 
the  Legislature  to  effect  a  certain  object 
some  degree  of  implication  may  be  called  in 
to  aid  that  intent." 

And,  in  order  to  interpret  an  uncertain  or 
obscure  statute  aright,  courts  must  view  the 
subject  of  legislation  from  the  position  oc- 
cupied by  those  who  have  written  It,  and  as- 
certain the  legislative  Intent  from  the  gen- 
eral purposes  of  the  act.  This  thought  Is 
expressed  by  Judge  Xott,  In  the  case  of  Up- 
ton V.  United  States,  19  Ct.  CI.  46,  49,  as  fol- 
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lows :  "In  tbls  country,  where  statute  law  is 
tbe  hurried  work  of  overbusy  individuals, 
very  little  importance  can  l>e  attached  to  ac- 
cidents of  phraseology.  Every  year  of  Judi- 
cial experience  renders  plainer  the  fact  that 
Judges  to  interpret  aright,  must  put  them- 
selves in  the  position  of  the  legislators  who 
make  the  statute,  aud  gather  from  its  gener- 
al purposes  the  meaning  of  its  obscurer 
parts." 

In  the  case  of  People  ex  rel.  Keeney  t. 
City  of  Chicago.  152  lU.  546,  38  N.  K.  744, 
from  which  this  court  quoted  approvingly  in 
the  case  of  Town  of  Eufaula  y.  Gibson  et 
al.,  22  Okl.  507,  518,  96  Pac.  566,  569,  it  is 
said:  "A  thing  within  the  Intention  is  re* 
garded  as  within  the  statute,  though  not 
within  the  letter ;  and  a  thing  within  the  let- 
ter is  not  within  the  statute,  unless  within 
the  intention.  Perry  Ck>imty  v.  Jefferson 
Countj-,  94  IlL  214;  People  v.  HofTman,  97 
111.  234;  Anderson  t.  Chicago,  Burlington  & 
Quincy  Railroad  Co.,  117  III.  26,  7  N.  E. 
129.  The  sereral  provisions  of  the  statute 
should  be  construed  together  in  the  light 
of  the  general  objects  and  purposes  of  the 
enactment,  and  so  as  to  give  effect  to  the 
main  intent,  although  particular  provisions 
are  thus  construed  not  according  to  their 
literal  reading.  Hill  v.  Harding,  93  111.  77; 
Watmsh,  St.  Louis  &  Pacific  Railway  Co.  v. 
Binkert,  106  111.  298.  The  intention  is  to  be 
gathered  from  the  necessity  or  reason  of  the 
enactment,  and  the  meaning  of  words  en- 
larged or  restricted  according  to  the  true  in- 
tent. Castner  v.  Walrod,  83  lU.  171,  25  Am. 
Kep.  369;  Cross  v.  Aden,  127  III.  231,  20  N. 
E.  73,  3  L.  R.  A.  327.  That  which  is  implied 
is  as  much  a  part  of  the  statute  as  that 
which  Is  expressed:  Potter's  Dearris,  145; 
rnited  States  v.  Babbitt,  1  Black,  55,  17  L. 
Ed.  94." 

In  this  act,  as  in  all  of  the  others  under 
which  the  lands  of  the  tribes  of  the  Indian 
Territory  were  allotted  to  them,  provision  Is 
made  against  the  power  of  Immediate  aliena- 
tion on  the  part  of  the  allottees.  The  reason 
for  this  was  noted  by  this  court  in  the  case 
of  Hancock  et  al.  v.  Mutual  Trust  Co.  et  al., 
24  Okl.  391,  103  Pac.  506,  wherein  it  was 
said:  "Recognition  of  the  general  inability 
of  the  individual  members  to  at  once  suc- 
cessfully cope  In  a  business  way  with  many 
of  the  people  amcmg  and  surrounding  them 
was  taken  by  providing  that  all  of  those 
who  were  living,  and  who  under  the  treaty 
IM?ri«unally  took  their  allotments,  were  held, 
by  rirtue  of  the  terms  of  the  act,  to  be  re- 
stricted in  their  right  of  alienation,  and  to 
take  the  land  subject  to  this  restriction. 
This  condition  and  the  reason  for  It  are  well 
stated  in  the  case  of  Jackson  v.  Thompson  et 
a  I..  38  Wash.  282,  80  Pac.  454,  wherein  the 
Supreme  Court  of  that  state,  speaking 
tlirough  Mr.  Justice  Dunbar,  said:  'The  In- 
dians are  wards  of  the  government.  These 
arrangements  and  provisions  are  provisions 
in  tbeir  interest  and  by  their  consent,  as  in- 


dicated in  the  solemn  treaties  executed.  The 
government,  from  ttie  necessities  of  the  case, 
in  consideration  of  the  inexperience  of  the 
Indians,  was  compelled  to  insert  these  provi- 
sions in  deeds  which  it  issued  to  them  to 
prevent  tliem  from  becoming  the  prey  of 
sharpers  and  speculators,  who  would,  for  an 
Insufficient  consideration,  obtain  their  lands, 
the  ultimate  result  being  that  the  Indians 
would  become  pensioners  upon  thegovemo 
ment;  and  the  mutual  interests  of  the  In- 
dians and  the  government  demanded  some 
such  regulations.'  And  the  same  policy  was 
likewise  recognised  by  the  Circuit  Court  of 
Appeals  of  the  Eighth  Circuit,  in  the  case  of 
Beck  V.  Floumoy  Live  Stock  &  Real  Estate 
Company,  05  Fed.  30,  34,  12  C.  C.  A  497,  501, 
wherein  Justice  Thayer,  who  prepared  the 
opinion  for  the  court,  said:  *These  limita- 
tions upon  the  power  of  the  Indians  to  sell 
or  make  contracts  respecting  land  that  might 
be  set  apart  to  them  for  the  individual  nse 
and  benefit  were  imposed  to  protect  them 
from  the  greed  and  superior  intelligence  of 
the  white  man.  Congress  well  knew  that  If 
these  wards  of  the  nation  were  placed  in 
possession  of  real  estate,  and  were  given  ca- 
pacity to  sell  or  lease  the  same,  or  to  make 
contracts  with  white  men  with  reference 
thereto,  they  would  soon  be  deprived  of 
their  several  holdings;  and  that,  instead  of 
adopting  the  customs  and  habits  of  civilized 
life  and  becoming  self-supporting,  they  would 
speedily  waste  their  substance,  and  very  like- 
ly become  paupers.  The  motive  that  .actu- 
ated the  lawmaker  in  depriving  the  Indians 
of  the  power  of  alienation  is  so  obvious,  and 
the  language  of  the  statute  in  that  behalf  is 
So  plain,  as  to  leave  no  room  for  doubt  that 
Congress  Intended  to  put  It  beyond  the  power 
of  white  men  to  secure  any  interest  what- 
soever in  lands  situated  within  Indian  res- 
ervations that  might  be  allotted  to  Indians.' " 

A  correct  interpretation  of  the  purposes 
and  meaning  of  section  15.  taken  in  conjunc- 
tion with  the  preceding  section,  can  be  secur- 
ed only  by  giving  recognition  to  the  policy  ex- 
pressed in  the  quoted  portions  which  we 
have  given  above.  This  policy  could  not  l>e 
enforced  and  carried  out  if  the  allotments 
made  under  the  act  were  to  tiave  been  alien- 
able in  five  years  after  the  date  of  its  rati- 
fication. None  were  made  of  that  date,  and 
many  of  them  not  until  a  much  later  date, 
and  some,  doubtless,  were  not  made  until 
after  the  expiration  of  the  five  years  pro- 
vided for  in  section  14.  Under  these  cir- 
cumstances, it  is  clear  that  section  14  would 
fail  In  providing  the  necessary  period  of 
protection  which  Congress  has  uniformly 
deemed  necessary  In  parceling  the  lauds 
among  the  members  of  these  trli>es;  and 
there  is  ai)solutely  no  reason  to  conclude 
that  a  different  policy  was  intended. 

Attorney  General  Bonaparte,  ou  being  call- 
ed on  by  the  Secretary  of  the  Interior  fur 
his  construction  of  these  sections  of  the  act, 
recognizes  and  predicates,  in  a  measure,  his 
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opinion  upon  this  reasoning.  He  says  (Opin- 
ions of  Attorneys  General,  vol.  26,  pp.  351, 
3M):  "A8  the  purpose  of  the  five-year  re- 
striction upon  alienation  presumably  was  to 
keep  the  allottee  In  possession  of  his  allot- 
ment for  that  length  of  time,  so  that  be 
might  acquire  a  knowledge  of  Its  value  and 
uses,  and  be  better  fitted  to  dispose  of  it, 
such  purpose  might  be  impaired  and,  per- 
haps, altogether  defeated  if  the  date  from 
which  the  restrictive  period  was  to  commence 
were  held  to  be  that  of  the  ratification  of 
the  act,  as  many  members  might  not  have 
received  their  allotments  until  long  after 
the  ratification  of  the  act,  and  in  some  cases 
not  until  after  the  expiration  of  five  years 
from  that  time." 

It  is  true  that  In  section  15  there  is  no 
language  affirmatively  fixing  restrictions  and 
making  Inalienable  the  lands  of  these  al- 
lottees; but  the  subject-matter  with  which 
Congress  was  dealing  and  the  matter  then 
before  it  was  that  of  vesting  titles  to  land 
In  the  members  of  the  tribe,  and  of  fixing 
the  time  within  which  they  could  not  part 
with  it  And  when  Congress  said  that  "all 
lands  allotted  to  the  members  of  said  tribe 
except  •  ♦  •  homesteads  •  •  *  shall 
be  alienable  in  five  years  after  issuance  of 
patent,"  It  said,  under  the  doctrine  of  "Ex- 
pressio  unius  est  exclusio  alterlus"  (Belts  v. 
Com'rs  of  the  Land  Office,  27  Okl.  64,  69,  110 
Pac.  766,  768),  that  such  lands  would  not 
be  alienable  prior  to  that  time;  the  word 
"in,"  as  used  in  the  phrase  "alienable  in  five 
years,"  being  used  as  an  equivalent  to  "at 
the  expiration  of."  This  meaning  was  given 
to  the  same  word,  as  used  in  a  substantial- 
ly similar  way,  in  the  case  of  Allentown 
School  District  v.  Derr,  115  Pa.  439,  9  Atl. 
55.  In  that  case,  the  school  district  In  Its 
bond  promised  to  pay  to  bearer,  "at  Its  of- 
fice in  the  city  of  Allentown,  Pa.,  the  sum  of 
$500.00,  In  twenty-five  years  after  date,  with 
Interest  from  the  2nd  day  of  January,  1874." 
The  claim  was  made  in  that  case  that  the 
bond  was  payable  at  any  time  within  the  25 
years.  The  Supreme  Court,  in  discussing  this 
contention,  said:  "If  it  were  not  for  the 
word  'in,'  before  the  words  'twenty-five  years 
after  date,'  there  would  be  nothing  on  which 
to  hang  even  a  doubt  as  to  the  meaning  of 
the  last-quoted  expression.  It  is  contended 
the  word  'in'  is  used  In  the  sense  of  'within,' 
or  'at  any  time  during,'  etc.  While  it  may 
be  sometimes  employed  In  that  sense,  we  do 
not  think  it  was  so  intended  In  the  bonds 
under  consideration;  but,  if  there  should  be 
any  uncertainty  as  to  the  sense  in  which  it 
was  used,  the  doubt  should  be  resolved  In 
favor  of  the  obligee.  Whart.  on  Const,  art. 
670;  White  V.  Smith,  33  Pa.  186  [75  Am. 
Dec.  589];  Beesou  v.  Patterson,  36  Pa.  '24; 
Klaer  v.  Rldgway,  86  Pa.  529.  But  we  do 
not  think  the  meaning  of  the  bonds,  as  to 
time  of  payment,  is  in  any  manner  affected 
by  the  use  of  the  word  in  question.     'Pay- 


able in  one  and  two  years'  Is  not  an  uncom- 
mon form  of  expression  in  memoranda  of 
agreements  and  other  writings,  and  Is  al- 
ways understood  to  mean  at  the  expiration 
of  one  and  two  years,  respectively." 

And  it  Is  held  in  the  case  of  In  re  Hof- 
mann,  14  Wkly.  Notes  Cas.  (Pa.)  663,  565: 
"It  has  always  been  the  opinion  of  the  pro- 
fession that,  while  a  mortgage,  payable  'with- 
in a  certain  time,'  may,  at  the  option  of  the 
mortgagor,  be  paid  off  at  any  time  beyond 
that,  a  debt,  payable  'in'  a  certain  time,  can- 
not be  extinguished,  without  the  consent  of 
the  creditor,  before  the  expiration  of  the 
time  specified."  See,  also,  BnfTum  v.  Buffum, 
11  N.  H.  451;  Tipton  et  al.  v.  Utley,  69  111. 
25;  Spartan  et  al.  v.  Benecke  et  al.,  10  Com- 
mon Bench  R^.  (B.  C.  L.  R.)  212. 

So,  considering  the  whole  context  of  the 
law  and  the  general  policy  of  Congress  as 
manifested  in  similar  laws,  we  deem  It  to 
have  been  the  particular  intent  in  this  case 
to  make  the  lands  with  which  they  were 
then  dealing  inalienable  for  the  full  period 
of  five  years  in  the  hands  of  the  allottees; 
and  while  its  meaning  was,  perhaps,  inar- 
tlstlcally  expressed,  still  section  15  carries 
with  It  a  clear  implication  that  it  existed, 
and  so  finding  the  judgment  of  the  trial 
court  Is  affirmed. 

TURNER,  C.  J.,  and  WILLIAMS,  KANE, 
and  HAYES,  JJ.,  concur. 


SELLERS  et  al.  v.  TERRITORY  ex  ret 
COUNTY  ATTORNEY. 

(Supreme  Court  of  Oklahoma.    Nov.  18,  1911.) 

(Syllabut  hp  the  Court.) 

1.  Principal  and   Sukety   (§   23*)— Bond- 
Release  OF  SrRETIES. 

Defendant  sifmed  a  bail  bond  at  the  re- 
qnest  of  a  cosurety,  relyins  upon  the  promise 
of  the  cosurety  to  obtain  the  signature  of  an- 
other person  as  surety  before  tiie  bond  was 
approved  or  filed,  but  without  making  the  sig- 
nature of  the  other  person  a  condition  prece- 
dent to  the  taking  eiTect  of  the  bond.  The 
bond  was  approved  and  filed  and  the  principal 
released  without  the  signature  of  the  third 
person.  Held,  that  defendant  was  liable  on  the 
bond. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  §§  45-54;  Dec.  Dig.  S 
23.»] 

2.  CouBTs    (S  431*) —Admission   of  Terbi- 
TOBY— Action —Entitling. 

A  suit  instituted  in  the  name  of  the  terri- 
tory of  Oklahoma,  prior  to  the  admission  of 
the  state  into  the  Union,  may  proceed  by  the 
same  title  after  the  admission  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Courts, 
Cent.  Dig.  §§  1143-1149;    Dec.  Dig.  §  431.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  (Jreer  County  Court;  Jarrett 
Todd,  Judge. 

Action  by  the  Territory  of  Oklahoma,  on 
the  relation  of  the  County  Attorney,  agaliwt 
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Jim  Sellers  and  otbers.    Judgment  for  plaia- 
tlfl.     Defendants  bring  error.    Affirmed. 

Thos,  W.  Conner  and  C.  C.  Wells,  for  plain- 
tiffs in  error.  H.  D.  Henry,  Co.  Atty.,  for 
defendant  in  error. 

ROSSER,  C.    TMs  is  an  action  upon  a  ball 
bond  of  Jas.  P.  SellerB,  upon  which  the  other 
two  defendants,  W.  B.  Henry  and  G.  F.  Bor- 
der, were  sureties.    The  bond  was  forfeited 
regularly    upon   the  nonappearance   of  the 
principal.    The  county  attorney  brought  suit, 
allying  the  execution  of  the  bond  and  its 
forfeiture.    The  parties  filed  a  stipulation  as 
to  the  facts,  which  is  as  follows:   "The  de- 
fendant  G.  F.   Border  was   not  personally 
acquainted  with  the  defendant  James  P.  Sel- 
lers, and  was  Induced  to  sign  the  bond  sued 
on  as  one  of  the  obligors  by  and  upon  the 
i^resentation  then  made  to  him  by  defend- 
ant W.  B.  Henry.     The  representations  so 
made  to  G.  F.  Border  by  W.  B.  Henry  were 
as  follows:   W.  B.  Henry  went  to  the  office 
of  G.   F.  Border  and  asked  him  to   come 
across  the  street  to  another  office  and  sign 
a  bond  to  get  Jim  Sellers  out  of  Jail,  say- 
ing:  'It  is  Just  a  matter  of  form.    There  is 
no  danger.    It  Is  all  understood  by  the  offi- 
cers, including  the  county  attorney.    Sellers 
Is  to  be  a  witness  in  a  case  for  the  territory, 
and  the  officers  want  him  out  of  Jail.    Dep- 
uty Sheriffs  A.  C.  Bragg,  C.  C.  Rogers,  and 
myself  will  stand  good  for  it  and  see  to  It 
that  you  don't  have  to  pay  anything.    Rogers 
and  I  will  sign  the  bond,  and  Bragg  will 
stand  good  for  your  part  of  it ;   but  he  does 
not  want   to   sign  it  for   political   reasons. 
Just  come  over  and  sign  it  with  me,  and  I 
will  get  Rogers  to  sign  it  before  it  is  approv- 
ed or  filed.    Just  a  matter  of  form,  no  dan- 
ger in  It,  and,  in  any  event  Bragg,  Rogers 
and  I  will  protect  you.     Sellers  Is  charged 
with  stealing  a  mule;    but  he  is  not  going 
to  be  prosecuted  In  consideration  of  his  giv- 
ing testimony  against  the  man  who  was  with 
him  in  stealing  the  mule.     This  bond  is  to 
get  him  out  of  Jail  away  from  the  fellow, 
and  you  take  no  risk  In  signing  It.'    G.  F. 
Border  would  not  have  signed  the  bond  but 
for  the  foregoing  representations  so  made  to 
him  by  W.  B.  Henry,  and  he  believed  and 
relied  upon  those  representations.    He  simply 
signed  the  bond,  qnalifled  thereon,  and  went 
back  to  his  office,  expecting  C.  C.  Rogers  to 
sign  it  before  it  was  filed  or  approved,  and 
believing  that  It  was  simply  a  formal  mat- 
ter, and  that  the  sheriff's  force  and  the  coun- 
ty attorney  would  see  to  It  that  he  was  held 
harmless.     A.  C.  Bragg.  C.  C.  Rogers,  and 
W.  B.  Henry  were  at  the  time  deputies  under 
Jotm  B.  Overton,  who  was  sheriff  of  Green 
connty,  Okl.     J.  B.  Overton,  sheriff,   after- 
wards approved  and   filed  the  bond  in  the 
case  of  the  Territory  of  Oklahoma  v.  James 
P.   Sellers,  and  in  consideration  thereof  re- 
leased the  said  James  P.  Seller.s  from  cus- 
tody.    Overton   bad   no    conversation   with 


Border  and  was  not  present  when  W.  B. 
Henry  made  the  aforeaaid  representations. 
Overton  had  no  part  in  the  inducement  to 
Border  to  sign  the  bond,  and  simply  approved 
and  filed  the  bond  when  it  was  handed  to 
him  by  Henry  and  Rogers,  after  Border  had 
signed  It  and  left  It  with  Henry  for  Rogers 
to  sign.  This  agreement  is  not  to  prejudice 
a  right  of  an  appeal  or  trial  de  novo  In  dis- 
trict court.  Chas.  M.  Thacker,  Attorney  for 
plaintiff.  C.  C.  Wells,  Attorney  for  defend- 
ants." 

[11  Where  a  person  becomes  surety  on  a 
bond  upon  the  condition  that  the  bond  will 
not  become  effective  until  other  named  per- 
sons also  sign  as  sureties,  if  the  obligee  in 
the  bond  has  notice  of  this  condition,  the 
surety  cannot  be  held  liable.  Wm.  Lemp 
Brewing  Co.  v.  Secor,  21  Okl.  837,  96  Pac. 
636;  Chllds,  Suretyship  ft  Guaranty,  p. 
',  S  6,  and  authorities  there  cited.    If, 


however,  the  obligee  in  the  bond  has  no 
notice  of  this  condition,  the  surety  will  be 
responsible,  notwithstanding  the  condition 
made.  Dalr  v.  United  States,  16  Wall.  1,  21 
L.  Ed.  491;  State  v.  Potter,  63  Mo.  212,  21 
Am.  Bep.  440  (an  exhaustive  opinion  with  a 
full  review  of  the  authorities);  GIbbs  ▼. 
Johnson,  63  Mich.  671,  30  N.  W.  343. 

It  is  no  defense  to  the  surety,  however, 
that  he  signs  a  statement  upon  a  mere  rep- 
resentation or  promise  that  a  third  person 
will  sign  before  It  Is  delivered.  Trustees  of 
Schools  V.  Sheik,  110  111.  589,  8  N.  E.  189; 
Readfield  v.  Shaver,  50  Me.  36,  79  Am.  Dec. 
502;  State  v.  Gregory,  119  Ind.  503,  22  N.  E. 
1;  Simpson  v.  Bovard,  74  Pa.  351;  Whitaker 
V.  Richards,  134  Pa.  191,  19  All.  501.  7  L.  R. 
A.  749,  19  Am.  St.  Rep.  684;  Risse  v.  Hop- 
kins Planing  Mill  Co.,  55  Kan.  518,  40  Pac. 
004;  State  v.  Thatcher,  41  X.  J.  Law,  40.1,  32 
Am.  Rep.  225;  Traill  v.  Gibbons,  2  Fost.  & 
F.  358.  In  the  case  of  Trustees  of  Schools 
V.  Sheik,  119  111.  579.  8  N.  E.  189,  Reltz  prom- 
ised the  sureties  that  he  would  sign  the 
bond  before  It  was  delivered.  In  the  course 
of  the  opinion  the  court  say:  "If  the  bond 
had  tieen  signed  by  the  sureties  upon  the  con- 
dition that  it  should  not  be  delivered  to  the 
trustees  until  executed  by  the  treasurer,  and 
if  the  trustees  had  received  notice  of  such 
condition,  or  notice  of  such  facts  pointing  to 
such  a  condition  as  might  put  a  prudent  per- 
son on  inquiry,  before  the  bond  was  approv- 
ed, then  they  could  not  be  regarded  as  Inno- 
cent holders  of  the  Instrument,  and  entitled  to 
maintain  an  action  upon  It.  But  the  sureties, 
as  appears,  did  not  sign  the  bond  on  such 
a  condition,  but  executed  the  instrument, 
and  relied  merely  uiK>n  the  promise  of  the 
treasurer  that  he  would  before  delivery  of 
the  bond  sign  it."  The  sureties  were  held 
liable. 

Then  the  first  question  Is:  Did  Border  sign 
the  instrument  upon  the  condition  that  Rog- 
ers would  also  sign,  or  did  he  In  signing  It 
merely  rely  upon  the  representation  tliat 
Rogers  would  sign?     As  api)ears  from  the 
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statement  of  facts,  Henry  said  to  Border: 
'•Just  come  over  and  sign  It  with  me,  and  I 
win  get  Rogers  to  sign  It  before  It  Ifl  ap- 
proved or  filed."  It  does  not  appear  that 
Border  made  the  signature  of  Rogers  a 
condition  precedent  to  the  delivery  or  taking 
effect  of  the  bond.  It  is  true  he  relied  upon 
the  representation,  and  would  not  have  sign- 
ed if  he  had  not  believed  Rogers  would  also 
sign;  but  that  does  not  help  him.  He  could 
have  made  the  signature  of  Rogers  a  condi- 
tion, and,  not  having  done  so,  he  cannot, 
after  the  Instrument  was  filed  and  the  pris- 
oner released,  escape  liability  because  the 
other  surety  did  not  keep  his  promise  with 
reference  to  obtaining  Roger's  signature. 
The  distinction  between  a  mere  promise  or 
representation,  which  renders  the  person 
making  it  liable  in  damages,  but  which  does 
not  prevent  the  taking  effect  of  the  contract 
or  deed  to  the  making  of  which  it  was  the 
inducement,  and  a  condition,  noncompliance 
with  which  prevents  the  Instrument  from  be- 
coming effective,  is  well  settled. 

In  Lewiston  v.  Gagne,  89  Me.  395,  36  Atl. 
629,  66  Am.  St.  Rep.  432,  which  was  a  suit 
upon  a  bond  of  a  collector  of  taxes,  one  of 
the  sureties  signed  the  bond  upon  the  state- 
ment of  the  principal  that  one  Provost  would 
also  sign  the  bond.  According  to  the  state- 
ment of  the  surety,  the  principal  said:  "'Pro- 
vost is  going  to  sign.'  After  be  told  me  that 
Provost  was  going  to  sign,  well,  says  I,  'If 
Provost  signs,  I  will  sign.'  I  did  sign  it." 
He  further  stated  that  the  promise  Provost 
would  sign  was  the  inducement  that  caused 
him  to  sign  the  bond.  It  was  held  that  the 
surety  was  liable  upon  the  bond.  See,  also. 
Reed  v.  McGregor,  62  Minn.  94,  64  N.  W. 
88;  McClure  v.  Colclough,  5  Ala.  65;  Bram- 
ley  V.  Wilds,  9  Lea  (Tenn.)  674. 

In  McClure  v.  Colclough,  5  Ala.  65,  which 
appears  to  have  been  a  suit  against  the  sher- 
iff and  his  bondsmen  for  failing  to  return  an 
execution,  the  sureties  claimed  that  the  bond 
was  void  because  they  signed  it  under  the 
expectation,  with  the  full  understanding,  and 
with  assurances  from  the  county  judge,  who 
took  the  bond,  that  another  person  would 
also  execute  it  as  surety,  and  that  he  was 
authorized  to  execute  the  bond  In  the  name 
of  the  third  person,  when  in  fact  he  was  not 
so  authorized.  It  was  held  that  this  was 
not  a  good  defense,  because  the  signature 
of  the  third  person  was  not  made  a  condi- 
tion to  the  taking  effect  of  the  bond. 

In  ^^^litaker  v.  Rlchnrda,  134  Pa.  191.  19 
Atl.  501,  7  L.  R.  A.  749,  19  Am.  St.  Rep. 
684,  which  was  a  suit  upon  a  contractor's 
bond,  the  surety  signed  in  the  presence  of 
the  agent  of  the  owner,  and  upon  his  as- 


surance that  one  McGee  would  also  sign  the 
bond,  and  would  not  have  signed  the  bond 
but  for  such  assurance,  but  did  not  make 
McGee's  signature  a  condition  to  the  taking 
effect  of  the  bond.  It  was  held  that  the 
surety  was  liable. 

The  signing  not  having  been  upon  condi- 
tion, it  makes  no  difference  whether  the 
sheriff  had  notice  of  the  circumstances  under 
which  it  was  signed  or  not.  The  fact  that 
Henry  promised  to  get  Rogers  to  sign  would 
not  prevent  the  bond  from  becoming  effective, 
although  he  did  not  comply  with  his  promise. 
It  may  be  well  doubted,  however,  that  notice 
to  the  deputy  sheriff  was  notice  to  the  sher- 
iff. Board  of  Education  v.  Robinson,  81 
Minn.  305,  84  N.  W.  105,  83  Am.  St.  Rep. 
374,'  and  cases  cited;  Barnes  v.  Lewis,  73 
N.  C.  138,  21  Am.  Rep.  461;  Lewis  v.  Board 
of  Commissioners,  70  Ga.  486;  Lewiston  v. 
Gagne,  89  Me.  395,  36  Atl.  629,  56  Am.  St. 
Rep.  432. 

[2]  The  last  contention  of  the  plaintiff  in 
error  is  that  the  Judgment  is  void  for  the 
reason  that  it  was  taken  in  the  name  of  the 
territory  of  Oklahoma  after  the  admission 
of  the  state  Into  the  Union.  The  suit  was 
brought  prior  to  statehood,  and  was  pend- 
ing when  the  state  was  admitted.  The  first 
section  of  the  schedule  to  the  Constitution 
of  Oklahoma  provides:  "That  no  existing 
rights,  actions,  suits,  proceedings,  contracts, 
or  claims  shall  be  affected  by  the  change  in 
the  forms  of  government,  but  all  shall  con- 
tinue as  if  no  change  in  the  forms  of  gov- 
ernment had  taken  place,  and  all  proces.ses 
which  may  have  been  issued  previous  to  the 
admission  of  the  state  into  the  Union,  under 
authority  of  the  territory  of  Oklahoma,  or 
under  authority  of  the  laws  in  force  in  the 
Indian  Territory,  shall  be  as  valid  as  If  is- 
sued in  the  name  of  the  state."  Section  5572 
of  Snyder's  Compiled  Laws  of  Oklahoma  pro- 
vides that:  "In  case  of  any  other  transfer 
of  interest,  the  action  may  continue  in  the 
name  of  the  original  party,  or  the  court  may 
allow  the  person  to  whom  the  transfer  is 
made  to  be  substituted  in  the  action."  If  we 
consider  that  the  admission  of  the  state  of 
Oklahoma  transferred  the  Interest  of  the 
territory  to  the  state,  still  under  schedule 
1  of  the  Constitution,  as  well  as  under  sec- 
tion 5572  of  Snyder's  Compiled  Laws,  the 
action  could  proceed  In  the  name  of  the  ter- 
ritory. Satisfaction  of  the  Judgment  In  fa- 
vor of  the  territory  would  be  a  bar  to  any  ac- 
tion by  the  state. 

The  Judgment  of  the  lower  court  should 
be  affirmed. 

PER  CURIAM,    Adopted  in  whole. 
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PDRCELL  T.  BARNETT  et  al. 
(Supreme  Court  of  Oklahoma.    Jan.  9,  1912.) 

(Bvllahui  r>v  th«  Court.) 

1.  MoBTOAOEs  (8  98*)— What  Law  Govtehns. 

B.  and  his  wile  on  October  16,  1906,  for 
borrowed  money,  executed  to  T.,  as  trustee, 
their  deed  of  trust  to  certain  real  estate  in  the 
then  Indian  Territory.  Default  was  made  in 
payments,  and  the  trustee  by  virtue  of  the 
power  of  sale  in  said  trust  deed  advertised  and 
Mold  the  premises  on  January  31,  1908,  to  M., 
who,  in  turn,  conveyed  them  to  P.,  the  plaintiff 
in  error.  M.  was  never  in  possession,  and 
bis  transfer  to  P.  was  also  subsequent  to 
statehood.  The  deed  of  trust  contained  a  pro- 
vision that,  in  case  of  the  sale  of  the  premises 
by  the  trustee  under  the  power  contained  in 
said  trust  deed,  the  relation  of  landlord  and 
tenant  should  thereafter  exist  between  the 
trustee's  grantee  and  his  grantors.  P.  brings 
ejectment  against  B.  and  wife.  The  trial 
court  held  that,  inasmuch  as  M.  had  never  been 
in  possession  and  the  conveyance  by  him  to 
P.  occurring  subsequent  to  statehood,  section 
2215,  Snyder's  Comp.  Laws  Okla.  1909,  ren- 
dered sudi  conveyance  null  and  void.     Held: 

The  trust  deed  having  been  executed  by  B. 
and  wife  prior  to  statehood,  the  rights  of  the 
parties  thereto  were  fixed  and  determined  by 
the  laws  of  Arkansas  in  force  in  the  Indian 
Territory  prior   to   statehood. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {  209;   Dec.  Dig.  {  98.*] 

2.  Mobtoaoes  (8  191*)— Rkquisites  ard  Va- 
tiDiTY — Relation  op  Parties. 

The  provision  in  said  deed  of  trust  that  in 
case  of  default,  and  after  sale,  the  relation 
of  landlord  and  tenant  should  exist  between 
trustee's  grantees  and  his  grantors,  is  valid 
and  binding  on  the  parties. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  476,  477,  479-^81;  Dec.  Dig.  ( 
191.*] 

3.  Chaiipebtt  and  Mairtenarcb  (t  9*)— 
Gbants  or  Land  Held  Advebselt  —  Of- 

Section  2215,  Snyder's  Comp.  Laws  Okla. 
1909,  does  not  apply  under  the  facts  in  this 
case. 

[Eld.  Note. — For  other  cases,  see  Champerty 
and  Maintenance,  Cent.  Dig.  j  21;  Dec.  Dig. 
i  9.*] 

4.  Mobtoaoes  (8  143* )— Rights  op  Parties— 
HoBTtLK  —  Adverse  Possession  by  Gban- 
tobs  in  Trust  Deed. 

Before  B.  and  wife  could  deny  M.'8  title 
by  adverse  possession,  they  must  have  deliv- 
ered up  to  him  the  possession  they  had  given 
him  under  and  by  virtue  of  their  contract  and 
re-established  anew  their  possession. 

[IM.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  81  281-284;   Dec.  Dig.  8  143.*] 

5.  liANDLOBD   AND    TENANT    ({   06*)— ADVERSE 

Possession    of  Tenant. 

The  general  rule  is  that  the  possession 
of  a  tenant,  no  matter  how  lon^  continued,  is 
not  adverse,  but  is  in  subordination  to  the  title 
of  the  landowner,  and  will  not  operate  to  con- 
fer a  title  upon  the  tenant,  unless  something 
has  occurred  to  convert  the  holding  from  a 
friendly  to  a  hostile  possession. 

[Ed.  Note. — For  other  cases,  see  Landlord 
aiKi  Tenant,  Cent.  Dig.  88  199-209;  Dec.  Dig. 
i  06.*] 

Commissioners'  Opinion,  Division  No.  1. 
Oror  from  District  Court,  Uughes  County; 
Jobn  Carutbers,  Judge. 


Action  in  ejectment  by  Mary  Pnrcell 
against  Maria  Barnett  and  another.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror. Reversed  and  remanded,  with  Instruc- 
tions. 

This  action  was  begun  on  April  8,  1900, 
by  Mary  Purcell,  plaintiff  In  error,  who  will 
hereinafter  be  designated  as  plaintiff,  against 
Maria  Barnett  and  Joseph  Barnett,  defend- 
ants in  error,  hereinafter  designated  as  de- 
fendants, to  obtain  possession  of  the  W.  % 
of  the  S.  E.  V*  of  section  21,  township  7 
N.,  range  10  E.,  in  Hughes  county,  Okl.,  and 
for  damages  for  the  wrongful  detention 
thereof.  Defendants  answered  and  admitted 
that  they  were  residents  of  Hughes  county, 
and  that  the  land  was  correctly  described 
in  the  petition,  but  deny  that  plaintiff  is 
the  owner  or  entitled  to  the  possession  of 
the  same.  They  allege  that  they  are  in  the 
possession  of  said  land,  and  that  said  pos- 
session Is  lawful,  and  further  say  that  any 
pretended  claim  of  title  by  plaintiff  to  said 
lands  is  void,  and  of  no  effect,  and  was 
purchased  by  plaintiff,  with  full  notice  and 
actual  knowledge  of  defendants'  rights  to 
said  land,  and,  if  said  claim  of  plaintiff  is  a 
cloud  on  defendants'  title,  they  ask  that  It 
be  removed  and  canceled.  Upon  the  issues 
thus  joined,  trial  was  had  to  a  Jury  in  July, 
1900.  At  the  close  of  the  testimony  the 
court  Instructed  the  Jury  as  follows:  "Gen- 
tlemen of  the  jury,  the  court  instructs  you 
In  this  case  that  on  account  of  this  provi- 
sion of  the  statutes  of  this  state,  which  is 
now  In  force  as  follows,  to  wit:  'Every  per- 
son who  buys  or  sells,  or  in  any  manner  pro- 
cures, or  makes  or  takes  any  promise  or 
covenant  to  convey  any  pretended  right  or 
title  to  any  lauds  or  tenements,  unless  the 
grantor  thereof,  or  the  person  making  such 
promise  or  covenant  has  beeu  in  iMssession 
or  he  and  those  by  whom  he  claims,  have 
been  in  the  possession  of  the  same,  or  the 
reversion  and  remainder  thereof,  or  have 
taken  the  rents  and  profits  thereof  for  the 
space  of  one  year  before  such  grant,  convey- 
ance, sale,  promise  or  covenant  made,  is 
guilty  of  misdemeanor' — and  it  api)ears  In 
this  case  by  the  undisputed  facts  disclosed 
In  the  record  that  at  the  time  Taft  made  the 
deed  to  Mason,  and  Mason  to  Purcell,  the 
plaintiff,  he  or  Purcell,  was  not  in  posses- 
sion of  the  land  in  question,  nor  had  not 
taken  the  rents  and  protlts  thereof  for  the 
space  of  one  year  before  such  deed  was 
made,  and  that  the  defendants  were  in  the 
pos8es.slon  of  the  premises  in  question  In 
this  lawsuit  at  that  time,  under  color  of  title, 
the  plaintiff  cannot  prevail  in  this  action, 
and  the  court  Instructs  you  to  bring  in  a 
verdict  for  the  defendants."  Whereuiwu  the 
Jury  returned  a  verdict  in  favor  of  the  de- 
fendants and  against  the  plaintiff.  A  mo- 
tion for  new  trial  was  filed,  overruled,  and 
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time  given  to  make  and  serve  a  case,  and 
the  plaintiff  brings  this  appeal  to  review 
and  reverse  said  juclgment.  It  appears  from 
the  record  that  on  March  16,  1906,  the  de- 
fendants, Maria  Barnett  and  Joseph  Bar- 
nett,  her  husband,  executed  to  Harry  Lee 
Taft  as  trustee  their  two  certain  deeds  of 
trust,  each  upon  the  land  In  question;  the 
consideration  in  the  first  deed  of  trust  be- 
ing $700  borrowed  money,  that  of  the  sec- 
ond deed  of  trust  belug  $77.60  also  bor- 
rowed money.  The  last  of  the  two  deeds  of 
trust  was  foreclosed  by  virtue  of  the  power 
of  sale  In  said  deed  of  trust  contained. 
Among  other  covenants  of  the  said  last  deed 
of  trust  are  the  following:  '"If  there  shall 
be  a  failure  to  pay  said  principal  or  inter- 
est or  any  part  thereof,  or  of  any  notes  giv- 
en in  renewal  of  the  notes  herein  mentioned, 
when  the  same,  or  any  part  thereof,  becomes 
due,  or  to  comply  with  any  covenant,  agree- 
ment, or  condition  of  this  indenture,  then 
the  'whole  of  the  indebtedness  secured  here- 
by shall,  without  notice,  at  the  option  of 
the  trustee  or  legal  holder  or  holders  of  said 
note,  or  either  of  them  become  Immediately 
due  and  payable  and  the  said  trustee,  acting 
for  himself,  or  at  the  request  of  such  legal 
bolder,  may  proceed  to  sell  the  property 
herein  described,  or  any  part  thereof,  at 
public  vendue  to  the  highest  bidder  for  cash, 
first  giving  20  days  public  notice  of  the  time, 
terms  and  place  of  sale,  and  of  the  property 
to  be  sold,  by  advertisement  In  some  news- 
paper, published  in  the  district  (or  should 
Indian  Territory  become  a  state  then  the 
county)  where  the  said  lauds  or  a  part  there- 
of are  situated;  and  upon  such  sale  shall 
execute  and  deliver  the  necessary  deed,  or 
deeds  in  fee  simple  of  the  property  sold  to 
the  purchaser  or  purchasers  thereof,  and  re- 
ceive the  proceeds  of  said  sale.  *  ♦  • 
And  the  party  of  the  first  part  further  agrees 
that  if  default  be  made  In  the  payment  of 
said  note  or  any  part  thereof,  or  of  the  in- 
terest thereon  or  any  part  thereof,  when  the 
same  becomes  due,  whether  by  the  terms  of 
the  said  note  or  because  of  the  exercise  of 
their  option  by  the  trustee  or  the  legal  hold- 
er or  holders  of  said  note  to  declare  the 
same  due  as  herein  provided,  it  shall  be 
lawful  for  said  party  of  the  second  part,  in 
his  own  name  or  otherwise  or  for  the  owner 
of  the  note  hereby  secured,  to  bring  an  ac- 
tion in  any  court  having  Jurisdiction  thereof 
for  the  foreclosure  of  this  mortgage,  and  the 
costs,  abstractor's,  and  attorney's  fees  there- 
by incurred  shall  be  a  further  lien  upon  the 
security  herein  mentioned.  It  is  expressly 
understood  and  agreed  between  the  parties 
hereto  that  in  case  of  sale  hereunder,  either 
under  the  power  here  given  or  tlirough  pro- 
ceedings In  chancery,  the  relation  of  land- 
lord and  tenant  shall  thereafter  exist  be- 
tween the  grantors  herein,  or  those  claiming 
under  them,  and  the  purchaser  or  purchasers 
at  such  sale,  and  the  tenancy  shall  be  one 
from  mouth  to  mouth  at  a  rental  value  of 


$2.40  per  month,  payable  monthly  In  advance 
to  the  purchaser  or  purchasers,  the  first 
month's  rent  to  be  due  the  day  following 
the  day  of  the  sale.  The  sole  consideration 
of  this  deed  of  trust  being  money  loaned  to 
grantors  as  aforesaid,  they  hereby,  under  the 
act  of  March  17.  1879,  as  amended  by  the 
government  from  the  laws  of  Arkansas,  waive 
all  right  of  appraisement  or  redemptioh." 
Default  was  made  in  the  payment  of  the 
first  note  secured  by  the  last  deed  of  trust, 
for  which  breach  of  the  conditions  of  said 
deed  of  trust  the  trustee  elected  to  and  did 
declare  the  whole  of  said  notes  at  once  due, 
and  did,  after  giving  proper  notice  and  ad- 
vertisement, proceed  to  sell  In  accordance 
with  the  power  given  In  said  deed  of  trust 
the  mortgaged  property  at  public  auction  to 
the  highest  bidder,  M.  S.  Mason,  and  there- 
after, on  the  31st  day  of  January,  the  trustee 
executed  his  trustee's  deed  for  the  land  in 
controversy  to  the  said  Mason.  Mason  sold 
this  land  by  warranty  deed  to  Mary  Pur- 
ceil,  the  plaintiff.  It  was  admitted  that  Ma- 
son had  not  been  In  actual  possession  of  the 
premises  at  or  before  the  time  of  the  exe- 
cution of  his  aforesaid  deed  to  Mary  Purcell, 
the  plaintiff. 

Warren  &  Miller  and  Clayton  &  Clayton, 
for  plaintiff  in  error.  Wright  L.  McFall, 
for  defendants  in  error. 

ROBERTSON,  C.  (after  stating  the  facts 
as  above).  The  only  que.stion  Involved  in 
this  controversy  is  the  correctness  of  the  in- 
struction of  the  court  as  given  below.  The 
court,  after  reading  to  the  Jury  section  2215, 
Snyder's  Comp.  Laws  of  Okia.  1909,  con- 
tinued: "It  appears  In  this  case  by  the  un- 
disputed facts  disclosed  in  the  record  that 
at  the  time  Taft,  the  trustee,  made  the  deed 
to  Mason  and  Mason  to  Purcell,  the  plain- 
tiff, he  or  Purcell  was  not  in  possession  of 
the  land  in  question,  nor  had  not  taken  the 
rents  and  profits  thereof  for  the  space  of 
one  year  before  such  deed  was  made,  and 
that  the  defendants  were  in  the  possession 
of  the  premises  in  question  In  this  lawsuit 
at  that  time  under  color  of  title.  Therefore 
the  plaintiff  cannot  prevail  in  this  action." 

[1]  This  contract,  having  been  made  in 
that  part  of  the  state  formerly  known  as 
Indian  Territory  prior  to  statehood,  must 
be  construed  according  to  the  laws  of  Ar- 
kansas, which  were  in  force  and  effect  there 
at  the  time.  A  deed  of  trust  executed  to 
secure  the  payment  of  a  debt  contuining  a 
power  of  sale  upon  default  is  In  legal  effect 
a  mortgage.  Turner  v.  Watklns  et  al.,  31 
Ark.  429. 

[51  By  the  laws  of  Arkansas,  a  mortgage 
conveyed  to  the  mortgagee  the  legal  title 
to  the  mortgaged  lands,  leaving  In  the  mort- 
gagor only  his  equity  of  redemption,  and  the 
possession  of  the  mortgagor,  was  not  ad- 
verse, but  in  subordination  to  the  right  and 
estate  of  the  mortgagee,  and  consistent  there- 
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■with.  Risgo,  Executor,  v.  Woodruff,  43  Ark. 
4C0.  In  that  case  It  was  said:  "No  posses- 
sion which  is  consistent  with  that  of  the 
mortgagee  can  be  adverse  to  him.  In  equity, 
as  well  as  in  law,  the  legal  estate  to  tlte 
mortgaged  premises  is  in  the  mortgagee  un- 
til the  debt  secured  by  the  mortgage  is 
paid."  Also:  "In  equity,  the  legal  estate  is 
In  the  mortgagee,  and  is  held  by  him  as  a 
trust  estate  for  the  purpose  of  securing  the 
debt  and  the  paymrat  thereof;  and  upon  the 
default  of  the  mortgagor  in  the  performance 
of  the  conditions  of  the  mortgage  be  has  the 
right  to  take  the  possession  of  the  mortgag- 
ed premises  and  apply  the  rents  and  profits 
arising  therefrom  to  the  payment  of  his 
debt.  Until  the  mortgagee  does  so,  or  l)eing 
entitled  to  the  possession  under  the  mort- 
gage demand  it,  the  mortgagor  has  the  right 
to  collect  the  rents  and  profits  and  use  the 
same  as  bis  own,  without  being  in  any  man- 
ner held  accountable  to  the  mortgagee  there- 
for, and  to  Improve,  use,  occupy,  and  deal 
with  the  mortgaged  premises,  as  the  owner 
thereof,  and  may  lease  or  sell  the  same.  In 
80  doing  he  does  not  act  adversely  to  the 
mortgagee,  but  acts  in  the  exercise  of  the 
dominion  over  the  property  vested  in  him  by 
law  and  in  equity.  All  these  acts  are,  how- 
ever, subject  to  the  mortgagee's  rights.  His 
possession  is  in  subordination  to  the  rights 
and  interests  of  the  mortgagee.  But  be  may, 
by  his  acts  or  declarations,  openly  repudi- 
ate the  mortgage,  deny  the  rights  or  interest 
claimed  under  it,  and  convert  his  holding 
into  an  adverse  possession.  Until  he  does 
so,  his  possession  is  subordinate  to  the  rights 
and  estate  of  the  mortgagee  and  consistent 
therewith."  Id.  498.  See  authorities  there 
cited.  See,  also,  Doyle  v.  Mellen,  15  R.  L 
523,  8  Atl.  709 ;  Zeller's  Lessee  v.  Eckert,  4 
How.  289,  11  L.  Ed.  979;  1  Jones,  Mort.  672, 
and  cases  cited;  Duke  v.  States,  56  Ark.  483, 
20  S.  W.  600;  Whittington  v.  Flint.  43  Ark. 
.■>40.  51  Am.  Rep.  572;  1  Amer.  &  Eng.  Law 
(2d  Ed.)  815;    1  Cyc.  1069. 

13]  We  do  not  agree  with  the  contention  of 
counsel  for  the  defendants  that  the  deeds 
from  Taft  to  Mason,  and  from  Mason  to  Pur- 
cell,  were  void  by  virtue  of  section  2215, 
Snyder's  Comp.  Laws  Okl.  1900,  which  reads 
as  follows:  "Everj'  person  who  buys  or  sells, 
or  In  any  manner  procures,  or  makes  or 
takes  any  promise  or  covenant,  to  convey 
any  pretended  right  or  title  to  any  lands  or 
tenements,  unless  the  grantor  thereof,  or 
the  person  making  such  promise  or  covenant 
has  been  in  possession ;  or  he  or  those  by 
whom  be  claims,  have  been  in  possession  of 
the  same,  or  of  the  reversion  and  remainder 
therof ;  or  have  taken  the  rents  and  profits 
thereof  for  the  space  of  one  year  prior  to 
such  grant,  conveyance,  sale,  covenant,  or 
promise  made,  is  guilty  of  misdemeanor." 
As  has  been  seen,  this  is  a  contract  exe- 
cuted under  the  laws  of  Arkansas  prior  to 
statehood,  and  the  rights  and  liabilities  of 
the  parties  thereto  are  fixed  and  determined 


!  by  the  laws  in  force  at  the  date  of  the 
execution  of  the  contract  Among  the  oth- 
er provisions  of  said  contract  is  the  follow- 
ing: "It  is  expressly  understood  and  agreed 
between  the  parties  hereto  that  in  case  of 
sale  hereunder,  either  under  the  power  here- 
in given  or  through  proceedings  in  chancery, 
the  relation  of  landlord  and  tenant  shall 
thereafter  exist  between  the  grantors  here- 
in, or  those  claiming  under  tliein,  and  the 
purchaser  or  purchasers  at  such  sale,  and 
the  tenancy  shall  be  one  of  from  month  to 
month  at  a  rental  value  of  $2.40  per  month 
payable  monthly  in  advance  to  the  purchaser 
or  purchasers,  the  first  month's  rent  to  be 
due  the  day  following  the  day  of  sale."  This 
clause  in  the  deed  of  trust  clearly  created 
the  relation  of  landlord  and  tenant  between 
Mason,  the  purchaser,  at  the  sale,  and  his 
grantees,  as  landlord  and  the  defendants,  as 
tenants.  Such  an  agreement  has  been  held 
valid  and  enforceable  by  the  courts.  "An 
agreement  between  the  mortgagor  and  the 
mortgagee,  however  advantageous  to  the  lat- 
ter, if  not  attended  with  fraud  or  oppres- 
sion, is  valid,  provided  it  does  not  interfere 
with  the  right  of  redemption  of  the  mort- 
gagor.'' 2  Tiffany  Law  of  Real  Prop,  f  615. 
[2]  Agreements  In  mortgage  by  which  the 
mortgagor  Is  to  become  the  tenant  at  will  of 
the  purchaser  after  sale  thereunder  are  re- 
garded as  valid,  and  a  constructive  entry 
will  be  deemed  to  have  I>een  made  by  the 
purchaser  at  the  time  of  his  acquisition  of 
title.  Griffith  v.  Brackman,  87  Tenn.  387,  37 
S.  W.  273,  48  L.  R.  A.  436,  and  the  notes 
thereon;  12  A.  &  E.  Enc.  Law  (2d  Ed.)  170; 
24  Cyc.  889.  "The  parties  to  a  trust  deed,  as 
in  case  of  mortgages,  may  agree  that  tiie 
grantor  shall  become  toiant  of  the  grantee 
or  trustee."  24  Cyc.  890.  The  possession, 
therefore,  of  Bamett  and  his  wife,  after  the 
sale  of  the  premises,  by  virtue  of  the  power 
contained  in  the  trust  deed,  was  that  of  ten- 
ant to  Mason,  and  could  not  become  adverse 
to  that  of  .the  grantee  named  in  the  said 
deed,  and.  the  cases  cited  by  counsel  for  de- 
fendants in  support  of  that  contention  have 
no  application  to  such  conditions.  The  the- 
ory that  section  2215,  supra,  is  a  criminal 
statute,  and  that  the  deeds  complained  of 
were  executed  subsequent  to  statehood  makes 
no  difference  for  the  reason  that  the  rights 
of  the  parties  must  be  determined  by  the 
contract,  wliich  was  made  prior  to  statehood, 
and  as  has  been  seen,  and  as  we  now  hold, 
the  provisions  of  the  deed  of  trust  under 
which  Taft  sold  the  premises  described  were 
legal  and  binding  upon  the  parties,  and  those 
rights  thus  conferred  were  extmded  iii  force, 
and  guaranteed  to  the  parties  by  virtue  of 
the  provisions  of  the  Schedule  of  the  0>n8ti- 
tutlon.  The  case  of  huston  v.  Scott,  20  Okl. 
142,  94  Pac.  512,  cited  by  and  relied  upon 
by  defendants,  is  not  In  point,  for  that  the 
court  in  that  case  held  that  the  transfer  of 
the  land  in  question,  while  in  the  adverse 
possession  of  the  defendant,  was  void  as  to 
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the  defendant,  yet  It  was  also  held  that  the 
transfer  was  good  between  the  parties  to  the 
<tonveyance.  This  was  also  the  effect  of  the 
holding  In  Galbralth  t.  Payne,  12  N.  D.  184, 
96  N.  W.  258.  See,  also,  to  the  same  ef- 
fect, the  cases  dted  In  Huston  v.  Scott,  su- 
pra. The  relation  of  landlord  and  tenant 
therefore  having  existed  between  the  defend- 
ants and  Mason,  the  grantee,  and  there  being 
not  a  word  in  the  testimony  tending  to  show 
that,  at  any  time  subsequent  to  the  sale  of 
Mason  to  Purcell,  the  plaintiff,  any  event 
had  occurred  sufficient  to  show  the  hostile 
possession  of  said  premises  by  the  defend- 
ants, it  is  an  established  rule  that,  be- 
fore a  possession  can  become  such  an  ad- 
verse possession  as  would  amount  to  color 
of  title,  it  must  be  not  only  actual,  but 
open,  notorious,  and  hostile.  See  53  L.  R. 
A.  941 ;  12  L.  R.  A.  (N.  S.)  1148;  6  Cyc.  872; 
24  Cyc.  924. 

[4]  Before  Bametts  could  deny  Mason's  ti- 
tle, or  Mason's  grantee's  right  of  possession, 
they  must  first  deliver  up  to  him  or  them 
the  possession  they  bad  given  under  and  by 
virtue  of  the  power  contained  In  the  deed  of 
trust.  Brenner  v.  Blgelow,  8  Kan.  502; 
Forbes  v.  Caldwell,  39  Kan.  19,  17  Pac.  478; 
Smith  T.  Cooper,  38  Kan.  446,  16  Pac.  958: 
Oliver  V.  Gary,  42  Kan.  623,  22  Pac.  733. 
The  general  rule  Is  that  the  possession  of  a 
tenant,  no  matter  how  long  continued,  is  not 
adverse,  but  is  In  subordination  to  the  title 
of  the  landowner,  and  will  not  operate  to 
confer  a  title  upon  the  tenant,  unless  some- 
thing has  occurred  to  convert  the  holding 
from  a  friendly  into  a  hostile  possession. 
Dlcl^lnson  v.  Ark.  City  Imp.  Co.,  77  Ark.  570, 
92  S.  W.  21,  113  Am.  St.  Rep.  170;  Sparks 
V.  Conrad,  90  Oa.  643,  27  S.  B.  764;  Bullard 
V.  Hudson,  125  Oa.  393,  54  S.  &  132;  Mar- 
tin V.  Martin  (Iowa)  94  N.  W.  493;  Slattery 
V.  Slattery,  120  Iowa,  717,  05  N.  W.  201; 
DUon  V.  Flnnegan,  182  Mo.  Ill,  81  S.  W. 
449;  Bryson  v.  Boyce,  41  Tex.  Glv.  App. 
416,  92  S.  W.  820;  Townsend  et  al.  v.  Boyd. 
217  Pa.  386,  66  Atl.  1099,  12  t..  R.  A.  (N.  S.) 
1148,  and  notes.  Counsel  for  defendants  al- 
so urge  the  Invalidity  of  the  sale  under 
the  power  contained  In  the  deed  of  trust  and 
contend  that  the  same  was  void  for  that  under 
the  Oklahoma  law  In  force  at  the  time  the 
trust  deed  could  not  be  foreclosed  without  a 
decree  of  court  ordering  said  land  sold,  and 
insists  that  the  matter  of  foreclosing  a  real 
estate  mortgage  Is  one  of  procedure  only,  gov- 
erning the  manner  in  which  the  same  shall  be 
foreclosed  and  directing  the  payment  of  the 
proceeds.  This  position  as  we  have  heretofore 
said  is  untenable,  for  that  the  rights  of  the 
parties   under   the   contract  complained   of 


were  fixed  by  the  terma  thereof,  which,  as 
we  have  seen,  were  agreed  upon  prior  to 
statehood  and  while  the  laws  of  Arkansas 
were  In  force.  It  Is  a  rule  so  well  establish- 
ed that  citation  of  authority  Is  unnecessary 
that  the  law  of  the  land  enters  into  and 
forms  a  part  of  every  valid  contract,  and 
the  enforcement  of  this  contract  requires  a 
full  consideration  of  the  rights  of  the  par- 
ties thereto,  and  these  rights  having  been 
fixed  and  determined  by  the  laws  of  Arkansas 
must  also  be  enforced  thereunder.  If  the 
question  was  one  only  of  procedure  we  could 
agree  with  the  contention  of  counsel,  but  It 
Involves  more  than  mere  procedure.  It  In- 
volves the  rights  of  the  parties  as  fixed  by 
solemn  contract,  which  rights  are  guaranteed 
to  the  parties  by  virtue  of  the  Schedule  of 
the  Constitution  of  the  state. 

As  to  the  next  contention,  that  the  burden 
was  on  the  plaintiff  to  prove  a  strict  com- 
pliance with  the  law  In  every  act  done  by 
his  trustee,  we  fully  agree,  but  feel  that,  in 
so  far  as  those  acts  of  compliance  were  nec- 
essary In  the  Instant  case,  the  record  shows 
a  full  compliance  therewith.  The  Indebted- 
ness being  for  money  loaned,  it  was  unneces- 
sary to  prove  appraisement,  for  by  the  terms 
of  the  trust  deed  the  defendants  specifically 
waived  the  same. 

It  Is  next  contended  that  the  notice  of 
sale  was  void.  In  that  It  was  dated  Decem- 
ber 18,  1007,  instead  of  December  18.  1907. 
There  is  no  merit  in  this  contention,  for 
an  examination  of  tbfe  notice  shows  that  a 
full  and  complete  notice  was  given,  showing 
the  description  of  the  land,  the  date  of  the 
indebtedness,  the  date  and  place  of  the  sale, 
together  with  the  nature  of  the  default. 
The  notice  e.xpressly  stated  that  the  land 
would  be  sold  on  "Tuesday  the  21st  day  of 
January,  1908,  at  the  hour  of  10  o'clock  In 
the  morning."  The  mere  typographical  mis- 
take in  the  date  of  the  notice  Is  Insufficient 
to  Invalidate  what  would  otherwise  be  a 
good  notice.  No  one  could  possibly  be  mis- 
talien  by  the  error,  and  we  think  It  answered 
fully  the  requirements  of  the  statute. 

For  the  foregoing  reasons  It  Is  apparent 
that  the  learned  judge  erred  in  directing 
a  verdict  for  defendants.  The  record  shows 
that  the  plaintiff  was  entitled  to  a  Judgment 
for  the  possession  as  prayed  for  in  her  iietl- 
tion.  Therefore  the  Judgment  of  the  dis- 
trict court  of  Hughes  county  should  be  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  enter  a  Judgment  In  favor  of 
plaintiff  and  against  defendants.  In  accord- 
ance with  the  prayer  of  her  petition,  and  in 
conformity  with  the  views  herein  expressed. 

PER  CURIAM.    Adopted  in  whole. 
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ENID   CITY   RY.   CO.   v.   WEBBER. 

(Supreme  Court  of  Oklahoma.     Sept  28, 
1911.) 

(Syllabui  by  the  Court.) 

1.  Masteb  and  Servant  (§§  286,  289*)— In- 
juries TO  Servant— Questions  fob  Jury 
— Negligence  or  Master— Oontmbutobt 
Negugence. 

A  person  employed  as  inspector  of  .a 
street  railway  company  performed  a  number 
of  miscellaneous  duties,  and  when  at  the  barn 
saw  to  the  placing  of  cars  when  they  were 
brouiriit  in.  A  side  track  on  which  some  of 
the  cars  were  placed  had  a  considerable  grade 
inclining  toward  the  main  track.  The  inspec- 
tor did  not  have  general  supervision  of  the 
matter  of  securing  cars  placed  on  the  side 
track.  About  midnight  two  cars,  one  a  flat 
and  the  other  a  trailer,  were  driven  out  on  the 
main  line  by  a  storm  not  of  unprecedented 
force  and  collided  with  a  car  on  which  the  in- 
spector was  acting  as  motorman,  inflicting  in- 
juries. Neither  flat  nor  trailer  were  equip- 
ped with  brakes.  The  evidence  was  not  clear 
as  to  who  last  used  the  flat:  but  the  inspec- 
tor said  he  probably  used  it  the  day  before, 
but  had  no  recollection  of  having  done  so. 
The  testimony  was  conflicting  as  to  whether 
the  inspector  had  been  instructed  to  block  the 
flat  when  putting  it  on  the  siding.  Two 
blocks  were  found  on  the  track  next  morning 
with  appearance  of  having  been  run  over  by 
cars. 

Held:  (1)  That  the  question  of  whether  the 
(•ompany  was  guilty  of  negligence  was  properly 
submitted  to  the  jury. 

t2f  That  the  question  of  whether  the  acci- 
dent was  caused  by  the  negligence  of  the  in- 
spector was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  H  1010-1050,  1089-1132; 
Dec.  Dig.  Si  286,  289.*] 

2.  Negugence  (f  118*)— Plbadimg— Eeplt— 
Necessitt. 

An  answer  to  a  petition  charging  negli- 
gence, which,  after  a  general  denial,  further 
alleges,  "even  if  it  be  true  that  plaintiff  re- 
ceived injuries  a*  alleged,  that  such  injuries 
did  not  result  from  the  negligence  of  the  de- 
fendant, but  were  the  result  of  the  negligence 
of  the  plaintiff,"  pleads  no  new  matter  and 
does  not  require  a  reply. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.   Dig.  «|  198,   199;    Dec.   Dig.   §  118.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Oarfleld  Cotmty; 
M.  C.  Garber,  Judge. 

Action  by  Frank  Webber  against  the  Knid 
City  Railway  Company.  Judgment  for  plaln- 
ticr.  and  defendant  brings  error.    Aflarmed. 

Flynn,  Ames  ft  Chambers,  for  plalntifT  in 
error.  Sturgls,  Moore  &  Manatt,  for  defend- 
ant in  error. 

ROSSER,  C.  This  Is  an  action  by  Frank 
Webber  against  the  Enid  City  Railway  Com- 
liany,  a  corporation,  for  personal  injuries. 
Tbe  plalntur  In  error  will  be  referred  to  as 
tbe  "company,"  and  tbe  defendant  in  error 
as  "plaintier."  Plalntiflf  was  employed  by 
tbe  railway  company  as  au  Inspector  at  Its 
car  bam,  and  seems  to  have  performed  a 
number  of  miscellaneous  duties  for  tbe  com- 
IMtny.     Among  other  things,  it  was  his  dnty 


(or  at  least  he  frequently  performed  the  serv- 
ice) to  bring  the  employes  of  the  company 
to  the  Public  Square  of  the  city  of  Enid  at 
the  close  of  their  labors  at  midnight,  and 
then  return  the  car,  on  which  they  had  been 
brought  to  the  Square,  to  the  bam.  On  the 
8d  of  May,  1908,  he  brought  the  employee 
of  the  company  to  tbe  Square,  and,  as  be 
was  returning  with  the  car  to  tbe  bara,  tbe 
car  collided  with  a  certain  flat  car  and 
trailer  of  the  defendant  company,  and  tbe 
plalntur  was  Injured.  Neither  the  flat  car 
nor  the  trailer  were  equipped  with  brakes. 
They  had  been  standing  on  the  side  track,  or 
switch,  of  the  company  near  the  bam,  prior 
to  tbe  accident,  and  there  was  a  conflict  In 
the  testimony  as  to  whether  or  not  they  had 
been  blocked  after  being  placed  on  the  side 
track.  From  the  proof  in  the  case,  the  side 
track  had  a  considerable  downgrade  toward 
tbe  main  line,  and,  according  to  the  testi- 
mony of  the  superintendent,  a  car  would  not 
stand  upon  the  side  track  without  being 
blocked,  or  having  brakes  set  The  plaintiff 
testifled  that  it  was  a  downgrade  and  that  a 
car  would  start  easily.  The  record  does  not 
disclose  exactly  how  long  tbe  trailer  had  been 
there,  but  does  show  that  it  bad  never  been 
used,  and  shows  that  it  was  not  completely 
assembled  or  put  together,  and  that  no  brake 
had  yet  been  put  on  it  Tbe  trailer  was  a 
car  of  the  ordinary  height  for  carrying  pas- 
sengers, and  had  no  motor  power  equipment, 
and  was  used  to  ran  behind  and  attached  to 
a  car  having  motor  power.  Tbe  flat  car 
had  no  brake,  and  no  motor  power.  Tbe 
evidence  fails  to  disclose  how  long  the  flat 
car  had  been  standing  on  tbe  siding.  The 
plaintiff  testifies  that  he  did  not  know  when 
he  used  it  last,  that  he  probably  used  it  on 
Saturday  morning  previous,  but  that  he  bad 
no  recollection  of  having  done  so;  and  the 
only  positive  testimony  as  to  when  It  was 
used  was  that  of  a  certain  witness  that 
he  had  used  it  the  previous  Thursday, 
and  when  through  with  it  that  be  bad  placed 
It  on  tbe  side  track  and  blocked  it  The 
next  morning  after  tbe  accident,  two  blodcs 
of  wood  were  found  on  tbe  railroad  track 
at  a  point  where  tbe  flat  car  bad  stood, 
which,  from  their  condition,  indicated  that 
they  bad  been  run  over  by  the  wheels  of  a 
car.  One  was  of  hard  wood  two  by  six 
inches,  three  or  four  feet  long,  and  tbe  otber 
was  pine  two  by  four  inches,  but  the  record 
is  silent  as  to  its  length.  On  tbe  night  of 
the  accident,  and  Just  prior  to  its  occurrence, 
there  was  a  heavy  thunder,  rain,  and  wind 
storm,  in  which  the  wind  blew  very  severe- 
ly; but  tbe  storm  was  not  a  tornado,  and, 
while  a  very  heavy  gale,  was  not  heavier 
than  frequently  occurred  in  tbat  part  of  tlie 
country.  It  was  the  duty  of  tbe  plaintiff, 
when  at  the  bam,  to  see  to  the  placing  of 
tbe  cars.  The  superintendent  testifled  tbat 
he  had  Instructed  the  plaintiff,  and  all  of 
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the  employ^,  to  block  tbe  cars  wben  tbey 
were  placed  upon  tbe  siding.  The  plaintiff 
testified  tbat  he  bad  received  no  such  Instruc- 
tions, and  did  not  know  that  any  sucb  in- 
structions bad  been  given. 

Tbe  company  assigns  three  grounds  for  re- 
versal: 

First.  It  contends  that  there  la  no  evidence 
in  tbe  case  showing  It  knew  tbe  car  was  on 
tbe  siding  and  not  blocked,  and  says  that  It 
cannot  be  held  liable  unless  it  Is  shown  that 
the  car  was  negligently  left  on  tbe  side  track 
and  the  company  knew  of  this  fact,  or  that 
tbe  car  was  in  this  condition  for  a  sufScient 
length  of  time  for  the  company,  by  the  exer- 
cise of  reasonable  precaution,  to  have 
known  It. 

Second.  It  contends  tbat,  before  plaintiff 
could  recover,  it  must  be  shown  not  only 
that  tbe  company  was  negligent  in  leaving 
tbe  car  on  the  track  in  an  unsafe  condition, 
but  It  must  be  further  shown  that  plaintiff 
did  not  know  of  tbe  unsafe  condition. 

Third.  It  contends  tbat  it  is  ^titled  to 
Judgment  because  by  its  answer  it  alleged 
tbat  tbe  injury  complained  of  was  caused 
by  the  negligence  of  tbe  plaintiff  himself, 
and  no  reply  was  filed  to  tbe  answer. 

[1]  Tbe  first  question  to  be  decided  is 
whether  there  is  any  proof  of  negligence. 
Tbat  there  was  sucb  proof  is  clear.  It  is 
tbe  duty  of  a  railroad  or  street  railway 
company  to  confine  or  fasten  its  cars  so  they 
cannot  be  driven  along  its  tracks  by  wind- 
storms or  other  irresponsible  forces.  Brown 
V.  Pontchartrabi  R.  Co.,  8  Rob.  (La.)  43; 
Battle  V.  W.  &  W.  R.  Co.,  66  N.  C.  343;  So. 
Pac.  R.  Co.  V.  Lafferty,  57  Fed.  530,  6  C.  O. 
A.  474;  Continental  Trust  Co.  v.  Toledo,  etc., 
R.  Co.,  87  Fed.  133,  32  C.  C.  A.  44;  L.  &  N. 
R.  Co.  V.  Ewing,  117  Ky.  625,  78  S.  W.  460. 
Tbe  very  fact  tbat  tbe  cars  had  drifted  upon 
the  main  line  raised  a  presumption  of  negli- 
gence upon  the  part  of  tbe  company,  unless 
there  were  other  circumstances  in  tbe  case 
cluinglng  that  presumption.  At  least  the  fact 
that  they  had  drifted  would  raise  a  presump- 
tion of  negligence  against  every  one  except  tbe 
person  whose  duty  it  was  to  see  to  the  secur- 
ing or  fastening  of  the  cars  on  tbe  side  track. 
Jones  V.  K.  C,  F.  S.  &  M.  R.  Co.,  178  Mo. 
528,  77  S.  W.  890,  101  Am.  St.  Rep.  434. 
"Tbe  mere  happening  of  an  accident  causing 
injury  Is  evidence  of  negligence  whenever 
the  accident  is  sucb  as  in  tlie  ordinary  course 
of  things  does  not  happen,  if  those  who  have 
the  management  use  proper  care."  Esberg- 
Gunst  Cigar  Co.  v.  Portland,  34  Or.  282,  55 
Pac.  961,  43  L.  R.  A.  435,  75  Am.  St  Rep. 
.651.  There  was  ample  proof  tbat  tbe  de- 
fendant knew  tbat  cars  were  placed  on  tbe 
side  track.  Tbe  fact  tbat  it  was  tbe  custom 
to  place  the  cars  there  charged  tbe  com- 
pany with  notice  of  tbe  presence  of  these 
cars,  whether  they  had  been  there  any  par- 
ticular length  of  time  immediately  preceding 
tbe  accident  or  not.  Crawford  v.  United  R. 
&  E.  Co.,  101  Md.  402,  61  Atl.  287,  70  L.  R. 


A.  489.  The  superintendent  testified  tbat 
the  trailer  had  been  there  some  days,  and 
tbat  he  saw  both  the  flat  car  and  tbe  trailer 
there  during  the  afternoon  preceding  tbe  ac- 
cident. It  is  not  shown  that  the  storm 
which  started  the  cars  was  unprecedented, 
or  one  which  might  not  reasonably  have  been 
anticipated  by  tbe  defendant. 

Tbe  next  and  most  important  question  In 
the  case  is  whether  the  plaintiff  himself  was 
guilty  of  negligence,  and  whether  tbe  injury 
did  not  result  from  his  failure  to  perform 
a  duty  with  which  be  was  charged. 

The  proof  shows  tbat  It  was  the  custom  of 
the  employes  to  put  cars  on  the  siding.  In 
fact,  there  was  not  room  in  bam  for  all 
tbe  cars,  and  some  of  them  bad  to  be  put  on 
the  side  track.  The  proof  is  not  clear  as  to 
what  the  plaintiff's  duties  were,  but  it  is 
shown  that  when  he  was  at  the  bam,  in  the 
absence  of  the  superintendent,  be  saw  to  the 
placing  of  the  cars.  But  there  is  no  evidence 
tbat  it  was  his  duty  to  have  general  supervi- 
sion as  to  tbe  placing  of  tbe  cars,  and,  in 
fact,  from  the  nature  of  bis  duties  he  could 
not  have  personally  supervised  the  placing 
of  all  the  cars.  If  be  received  any  order  at 
all  with  reference  to  blocking  them,  it  was 
tbe  same  as  was  given  to  the  motormen  and 
other  employes.  If  be  was  not  charged  with 
general  supervision,  then,  unless  he  placed 
the  car  on  the  siding  the  last  time  it  was 
used  before  Wie  accident,  he  cannot  be  charg- 
ed with  negligence.  The  evidence  Is  not 
clear  as  to  this.  The  evidence  does  not  leave 
it  clear  whether  he  was  the  last  person  to 
use  tbe  car  before  tbe  accident,  nor  wheflier 
it  was  blocked  after  It  was  placed  on  tbe  sid- 
ing. 

But  does  tbe  blocking  of  tbe  car  consti- 
tute the  whole  question  in  this  case?  If 
the  blocks  were  not  sufficient  to  bold  the 
cars,  can  the  company  say  that  a  Jury  should 
not  pass  on  tbe  question  of  their  negligence 
in  using  them?  It  was  the  duty  of  the  com- 
pany to  use  reasonable  care  to  provide  safe 
appliances  for  holding  tbe  cars  and  prevent 
them  from  drifting  on  tbe  main  line.  The 
question  whether  they  had  done  so  was  one 
for  tbe  Jury.  The  side  track  was  on  a  con- 
siderable incline.  There  were  no  brakes  on 
the  cars.  From  the  testimony  of  the  super- 
intendent tbe  blocks  had  probably  been  un- 
der tbe  flat  car  and  had  been  run  over. 
There  is  nothing  in  the  record  indicating 
tbe  trailer  had  ever  been  blocked  and  noth- 
ing to  show  plaintiff  had  ever  had  anything 
to  do  with  placing  or  handling  it.  From  its 
height  as  compared  with  tbe  flat  car  it  re- 
ceived more  of  the  force  of  the  storm  than 
did  the  flat  car.  It  not  being  clear  from  tbe 
evidence  whether  tbe  plaintiff  was  tbe  last 
person  who  bad  used  tbe  flat  car,  and  it  not 
being  clear  tbat  tbe  car  was  not  blocked 
prior  to  the  accident  with  the  only  blocks 
furnished  for  the  purpose,  it  was  a  question 
for  tbe  jury  whether  or  not  tbe  negligence 
of  plaintiff  caused  tbe  injury.    In  Cooper  t. 
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N.  Y.,  O.  &  W.  B.  Co.,  84  App.  Dlv.  42,  82 
N.  T.  Snpp.  98,  where  a  fireman  was  killed 
by  collision  witb  a  car  that  had  escaped 
from  a  switch,  the  only  negligence  claimed 
was  the  failure  ot  the  company  to  maintain 
a  derailing  switch,  and  the  Appellate  Divi- 
sion reversed  a  Judgment  for  the  defendant, 
and  held  that  the  absence  of  the  derailing 
switch  was  sufficient  proof  of  negligence  to 
require  the  submission  of  the  case  to  the 
Jury.  Under  the  facts  as  shown  by  the  rec^ 
ord,  to  quote  Mr.  Justice  Miller  In  Jones  v. 
East  Tenn.,  Va.  &  Ga.  R.  Co.,  128  U.  S.  445, 
9  Sup.  Ct  118,  32  L.  Ed.  478:  "We  see  no 
reason,  so  long  as  the  jury  system  is  the  law 
of  the  land,  and  the  jury  Is  made  the  tri- 
bunal to  decide  disputed  questions  of  fact, 
why  It  should  not  decide  such  questions  a% 
these  as  well  as  others."  While  the  plaintifC 
had  seen  the  cars  standing  upon  the  side 
track  and  knew  that  they  were  standing  on 
an  incline,  still  It  was  not  his  duty  to  study 
the  result  of  such  a  situation,  or  to  know 
the  existence  of  dangers  not  obvious.  It  was 
the  duty  uf  the  company  to  determine  the 
existence  of  danger,  and  the  plaintiff  had  a 
right  to  rely  upon  their  superior  knowledge 
as  to  conditions  not  obvious.  It  cannot  be 
said  as  a  matter  of  law  that  he  was  guilty 
of  such  negligence  as  precludes  him  from 
recovering  In  this  action. 

In  Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S. 
417,  12  Sup.  Ct  682,  36  L.  Ed.  485,  Mr.  Jus- 
tice Lamar  said:  "There  is  no  fixed  stand- 
ard in  the  law  by  which  a  court  is  enabled 
to  arbitrarily  say  in  every  case  what  conduct 
shall  be  considered  reasonable  and  prudent, 
and  what  shall  constitute  ordinary  care  un- 
der any  and  all  circumstances.  The  terms 
•ordinary  care,'  'reasonable  prudence,'  and 
such  like  terms,  as  applied  to  the  conduct 
and  affairs  of  men,  have  a  relative  signifi- 
cance, and  cannot  be  arbitrarily  defined. 
What  may  be  deemed  ordinary  care  in  one 
case  may,  under  different  surroundings  and 
drcnmstances,  be  gross  negligence.  The 
policy  of  the  law  has  relegated  the  deter- 
mination of  such  questions  to  the  Jury,  un- 
der proper  Instructions  from  the  court  It 
Is  their  province  to  note  the  special  circum- 
stances and  surroundings  of  each  particular 
case,  and  then  say  whether  the  conduct  Of 
the  parties  in  that  case  was  such  as  would 
be  expected  of  reasonable,  prudent  men,  un- 
der a  similar  state  of  affairs.  When  a  giv- 
en state  of  facts  is  such  that  reasonable 
men  may  fblrly  differ  upon  the  question  as 
to  whether  there  was  negligence  or  not,  the 
determination  of  the  matter  is  for  the  jury. 
It  l8  only  where  the  facts  are  such  that  all 
reasonable  men  must  draw  the  same  conclu- 
sion from  them  that  the  question  of  negli- 
gence is  ever  considered  as  one  of  law  for 
the  court"  Sans  Bols  Coal  Co.  ▼.  Janeway, 
22  Okl.  425,  99  Pac.  153;  St  Louis  &.  S.  V. 
R.  C5o.  T.  Copeland,  23  Okl.  837,  102  Pac  104. 


[2]  The  third  question  is  whether  the  court 
should  not  have  rendered  Judgment  for  the 
defendant  because  it  had  pleaded  that  the 
plaintiff  was  negligent  and  he  had  filed  no 
reply  thereto.  The  second  and  third  para- 
graphs of  its  answer  were:  "Even  if  it  be 
true  that  plaintiff  received  injuries  as  alleg- 
ed, that  such  injuries  did  not  result  from 
negligence  of  the  defendant  but  were  the  re- 
sult of  the  negligence  of  the  plaintiff."  This 
answer  required  no  reply;  It  stated  no  new 
matter,  and  was,  in  effect,  merely  a  general 
denial.  Watkinds  ▼.  Southern  Pac.  R.  Co. 
(D.  C.)  38  Fed.  711,  4  L.  B.  A  239;  Cogdell 
V.  WUmlngton  &  W.  R.  Co.,  132  N.  0.  852,  44 
S.  E.  618;  Hoffman  v.  Gordon,  15  Ohio  St 
211. 

There  being  no  error  in  the  record,  the 
case  should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


APACHE  STATE  BANK  v. 
(Supreme  Court  of  Oklahoma. 


(32  Okl.  m) 
DANIELS. 
Dec.  12,  191L) 


(SvlUtbu*  hy  ttt«  Court.) 

1.  Cointn   (f   202*)  — Appeixatk   JtraiSDio- 

TION, 

Under  the  provisions  of  section  16,  art  7, 
and  section  2  ot  the  Schedule  of  the  Conatitu- 
tion,  an  appeal  lies  to  the  district  court  from 
the  county  court,  in  probate  matters,  in  those 
cases  in  which  an  appeal  was  allowed  by  the 
statutes  of  Oklahoma  Territory.  Wilson's 
Statutes,  i  1793;  Snyder's  Statutes,  {  5451. 

[Ed.  Note.— For  other  cases,  see  Coai'ts, 
Dec.  Dig.  I  202.*] 

2.  Tbiai.  (I  870*)  —  Afpkai,  and  Bbb6s 
(f  1062*)— Tbial  bt  Coubt  —  EqtTiTAXUB 
Causes  —  Submissioit    or   Questions-  so 

JUBT. 

In  an  equity  proceeding,  the  trial  Jndfe 
may,  inhig  discretion,  impanel  a  jnry  and  sub- 
mit to  it  distinct  questions  of  fact  tor  its  ad- 
vice; but  he  should  not  in  such  cases  submit 
the  case  to  a  jury  for  a  general  verdict  for  the 
plaintiff  or  the  defendant  Such  a  submission 
IS  erroneous;  but  a  case  should  not  be  revers- 
ed for  such  an  error,  where  it  affirmatively  ap- 
Jiears  that,  notwithstanding  the  verdict  of  the 
ury,  the  trial  judge  re-newed  the  evidence 
and  reached  the  same  conclusi<m  as  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  881;  Dec  Dig.  S  370:*  Appeal  and 
Error,  Cent  Dig.  fi  4212-4218;  Dec,  Dig.  I 
1062.*] 

3.  Qirrs  (|  65*)— Gifts  Causa  Motfrrs. 

James  Darnels,  on  his  deathbed,  said  to 
his  wife:  "Florence,  I  give  you  all  of  my  bank 
stock,  and  all  of  my  property  and  my  diamonds. 
Take  my  key  to  our  box  and  keep  it,  and  allow 
no  one  to  have  it."  The  bank  stock  was  in 
a  small  tin  box  in  a  vault  in  an  adjoining  room, 
to  which  both  the  deceased  and  his  wife  had 
access.  There  were  two  keys  to  this  tin  box, 
one  of  which  was  usually  carried  by  the  de- 
ceased and  one  key  by  his  wife.  At  the  time 
these  words  were  spoken,  the  wife  had  both 
keys  on  her  belt  and  transferred  his  key  from 
his  key  ring  to  hers.  Nothing  else  was  done 
prior  to  his  death. 

Held,  that  this  was  not  a  sufficient  delivery 
to  constitute  a  valid  donatio  causa  mortis. 

[Ed.  Note.— For  other  cases,  see  Gifts.  Gent 
Dig.  I  134;   Dec.  Dig.  |  65.*] 
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Commissioners'  Opinion,  Division  No.  1. 
Krror  from  District  Court,  Rogers  County; 
John  H.  Pltchford,  Judge. 

Proceeding  by  the  Apache  State  Bank 
against  Florence  Daniels,  administratrix  of 
the  estate  of  James  Daniels,  deceased.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed  and  rendered. 

John  H.  Burford  and  Frank  B.  Burford, 
for  plaintiff  in  error.  Davenport  &  Hall, 
Ziegler  &  Dana,  and  Cbas.  Bacher,  for  de- 
fendant In  error. 

AMES,  C.  The  plaintiff  Instituted  this 
proceeding  by  filing  in  the  county  court  of 
Rogers  county  an  application  to  require  the 
defendant,  v^ho  was  administratrix  of  the 
estate  of  James  Daniels,  deceased,  to  inven- 
tory 168  shares  of  the-  capital  stock  of  the 
Farmers'  &  Merchants'  Bank  of  Catoosa. 
The  application  alleged  that  this  bank  stock 
had  formerly  belonged  to  one  James  Dani- 
els, deceased;  that  upon  his  death  James 
Daniels  left  two  heirs  at  law,  one  being  his 
widow,  Florence  Daniels,  the  defendant,  who 
was  also  the  administratrix  of  the  estate, 
and  the  other  bis  father,  8.  H.  Daniels;  that 
the  plaintiff  had  recovered  Judgment  against 
S.  H.  Daniels  for  $1,300;  that  it  had  there- 
after brought  an  action  in  the  district  court 
of  Rogers  county  against  S.  H.  Daniels  and 
Florence  Daniels,  as  the  heirs  of  the  deceas- 
ed, for  the  purpose  of  subjecting  the  inter- 
est of  S.  H.  Daniels  in  said  stock  to  the 
..payment  of  said  Judgment;  that  in  said 
cause  a  receiver  bad  been  appointed,  who 
was  then  in  possession  of  the  stock;  that 
the  plaintiff  was  entitled  to  have  the  dis- 
tributive share  of  8.  H.  Daniels  applied  to 
the  payment  of  its  Judgment;  and  that  the 
defendant  was  claiming  the  said  stock  as  her 
individual  property  and  refusing  to  inven- 
tory It.  Tlie  defendant  moved  to  quash  the 
citation,  and  the  motion  was  overruled.  She 
then  replied  admitting  that  she  held  the 
stock,  but  claiming  It  as  her  individual  prop- 
erty and  denying  that  she  was  required  to 
Inventory  it  as  proiwrty  of  the  estate.  The 
issue  raised  by  these  pleadings  was  tried  in 
the  county  court,  and  an  order  was  uiade 
directing  the  defendant,  as  administratrix, 
to  inventory  the  stock  as  the  property  of  the 
estate,  An  appeal  was  taken  to  the  dis- 
trict court,  -which  the  plaintiff  moved  to 
dismiss  because  the  court  was  without  Ju- 
risdiction; the  order  from  which  the  appeal 
was  taken  not  being  a  Judgment  from  the 
rendition  of  which  an  appeal  would  lie  from 
the  county  court  to  the  district  court.  This 
motion  was  overruled,  and  the  case  pro- 
ceeded to  trial,  resulting  in  a  Judgment  in 
favor  of  the  defendant,  and  the  case  is  here 
on  the  plaintiff's  petition  in  error. 

The  defendant  claims  title  to  the  stock  by 
virtue  of  a  gift  from  her  husband  while  he 
was  on  his  deathbed,  and  it  appears  from 
the  evidence  that  the  stock  was  in  a  tin 


box  in  the  vault  of  the  dJatoosa  bank;  that 
the  defendant  and  her  husband  lived  in  a 
room  adjoining  the  banking  room;  that  the 
deceased  died  on  Sunday  afternoon;  that 
the  defendant  knew  the  combination  and 
was  accustomed  to  opening  the  vault;  tliat 
a  few  hours  prior  to  his  death  the  deceased 
said  to  his  wife  that  he  wished  to  give  her 
his  bank  stock  and  other  property  in  the 
box,  and  for  her  to  take  the  key  and  not  let 
anybody  have  it;  that  at  the  time  there 
were  two  keys  to  the  box,  one  ordinarily 
carried  by  the  deceased,  and  the  other  by 
the  defendant,  but  that  the  defendant  had 
both  keys  in  her  possession  at  the  time  of 
this  gift;  and  that  upon  these  words  being 
spoken  she  transferred  the  key  of  the  de- 
ceased from  his  key  ring  to  her  key  ring, 
but  did  not  enter  the  vault  or  take  posses- 
sion of  the  box. 

The  questions  which  are  raised  by  the  rec- 
ord are  as  follows:  (1)  Did  the  district  court 
have  Jurisdiction  of  this  appeal?  (2)  "Was  It 
reversible  error  for  the  district  court  to  im- 
panel a  Jury  and  submit  the  issues  for  a 
general  verdict?  (3)  Was  the  delivery  suf- 
ficient to  constitute  this  a  valid  donatio 
causa  mortis?  (4)  If  so,  does  the  statute 
providing  that  the  capital  stock  of  a  corpo- 
ration is  personal  property  and  can  only 
be  transferred  by  delivery  and  indorsement 
defeat  the  gift?  (5)  Was  the  defendant,  un- 
der the  circumstances  of  this  case,  a  com- 
petent witness  for  herself? 

[1]  1.  We  think  the  district  court  had  Ju- 
risdiction. It  is  admitted  that,  under  the 
statutes  in  force  in  the  territory  of  Okla- 
homa, an  appeal  in  this  case  would  lie  from 
the  probate  to  the  district  court,  under  section 
1793  of  W^ilson's  Statutes  (Snyder's  Stat- 
utes, I  5451),  which  is  as  follows:  "An  ap- 
peal may  be  taken  to  the  district  court  from 
a  Judgment,  decree  or  order  of  the  probate 
court:  First.  Granting,  or  refusing,  or  re- 
voking letters  testamentary  or  of  adminis- 
tration, or  of  guardianship.  Second.  Admit- 
ting, or  refusing  to  admit,  a  will  to  pro- 
bate. Third.  Against  or  in  favor  of  the  va- 
lidity of  a  will  or  revoking  the  probate 
thereof.  Fourth.  Against  or  in  favor  of  set- 
ting apart  property,  or  making  an  allowance 
for  a  widow  or  child.  Fifth.  Against  or  in 
favor  of  directing  the  partition,  sale  or  con- 
veyance of  real  property.  Sixth.  Settling 
an  account  of  an  executor,  or  administrator 
or  guardian.  Seventh.  Refusing,  allowing  or 
directing  the  distribution  or  partition  of  an 
estate,  or  any  part  thereof  or  the  payment 
of  a  debt,  claim,  legacy  or  distributive  share; 
or,  eighth.  From  any  other  Judgment  or  or- 
der of  the  probate  court,  or  of  the  Judge 
thereof  affecting  a  substantial  right." 

It  is  urged  that  section  16  of  article  7  of 
the  Constitution  limits  such  appeals  to  Judg- 
ments only,  and  therefore,  in  substance,  de- 
uieii  the  right  of  appeal  from  all  orders 
which  may  not  be  treated  as  Judgments. 
That  section  is  as  follows:  "Until  otherwise 
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provided  by  law,  In  all  cases  arising  under 
the  probate  Jurisdiction  of  the  county  court, 
appeals  may  be  taken  from  the  Judgments  of 
the  county  court  to  the  district  court  of  the 
county  in  the  same  manner  as  is  now  provid- 
ed by  the  laws  of  the  territory  of  Oklahoma 
for  appeals  from  the  probate  court  to  the 
district  court,  and  In  all  cases  appealed  from 
the  county  court  to  the  district  court,  the 
cause  shall  be  tried  de  noro  in  the  district 
court  upon  questions  of  both  law  and  fact." 

Section  2  of  the  Schedule  provides:  "AU 
laws  in  force  in  the  territory  of  Oklahoma 
at  the  time  of  the  admission  of  the  State  in- 
to the  Union,  which  are  not  repugnant  to 
this  Constitution,  and  which  are  not  locally 
inapplicable,  shall  be  extended  to  and  remain 
in  force  in  the  state  of  Oklahoma  until  they 
expire  by  their  own  limitation  or  are  alter- 
ed or  repealed  by  law." 

The  question  here  raised  is  settled  by  the 
case  of  Bowman  v.  Bilby,  24  Okl.  735,  104 
Pac  1078,  where  the  question  involved  was 
whether  or  not  Justices  of  the  peace,  after 
statehood,  had  juriBdiction  in  forcible  en- 
try and  detainer  cases.  The  Constitution 
prescribed  the  Jurisdiction  of  Justices  of  the 
peace  "until  otherwise  provided  by  law,"  and 
did  not  confer  upcMi  them  JuriBdiction  in  such 
cases.  The  laws  in  force  in  the  territory  of 
Oklahoma  did.  Section  2  of  the  Schedule 
extended  these  laws  where  not  repugnant  to 
the  Constitution,  or  locally  inapplicable,  and 
the  question  involved  was  whether  or  not 
that  Jurisdiction  conferred  by  the  territorial 
statnte  remained  lu  addition  to  that  Jurisdic- 
tion which  was  conferred  by  the  Constitu- 
tion. Tliat  la  much  the  same  question  which 
Is  here  presented.  In  the  opinion  it  is  said 
(24  Okl.  738,  104  Pac.  1079):  "It  was  evi- 
dently the  intention  of  the  framers  of  the 
Constitution  to  leave  the  question  of  the 
Juiiadlction  of  Justice  of  the  peace  open  to  be 
fixed  by  the  proper  legislative  authority,  and 
in  the  meantime,  to  avoid  inconvenience,  to 
adopt  by  the  scbednle  the  old  Oklahoma  Ter- 
ritory statutes  on  the  subject.  The  enact- 
ment of  section  2  of  the  Schedule  had  pre- 
cisely the  same  effect  as  if  the  legislative  as- 
Kembly  had  convened  immediately  after  state- 
hood and  passed  a  statute  on  the  subject  of 
forcible  entry  and  detainer,  the  same  In  pur- 
port as  tliat  In  force  in  Oklahoma  Territory 
when  statehood  became  a  fact.  If  the  Legis- 
lature could  pass  sach  a  law — and  there 
«<eem8  to  be  no  room  for  doubt  upon  this 
proposition — the  constitutional  convention 
<-ould  also  do  so  by  adopting  the  law  upon 
the  subject  from  the  territory  of  Oklahoma 
In  conformity  with  the  enabling  act.  This, 
to  onr  mind,  is  what  it  did;  and  it  was  done 
In  order  that  no  inconvenience  may  arise  by 
reason  of  the  change  from  the  territorial 
form  of  government."  Burdett  v.  Burdett, 
26  Okl.  416,  109  Pac.  922,  and  Burnett  v. 
JackKon.  27  Okl.  275,  111  Pac.  194,  are  cases 
In  which  this  right  of  appeal  was  exercised. 


although  no  question. was  raised  as  to  the 
Jurisdiction  of  the  court. 

[2]  2.  At  the  trial  in  the  district  court  the 
case  was  submitted  to  the  Jury  for  a  general 
verdict,  and  the  Jury  was  instructed  as  in 
an  action  at  law.  This  was  error.  The  stat- 
ute provides  (W'llson's  Statutes,  §  1807;  Sny- 
der's Statutes,  I  5465):  "When  the  api)eal 
is  on  questions  of  fact  or  on  questions  of 
both  law  and  fact,  the  trial  in  the  district 
court  must  be  de  novo,  and  shall  be  conduct- 
ed In  the  same  manner  as  if  the  case  and 
proceedings  had  lawfully  originated  in  that 
court;  and  such  appellate  court  has  the 
same  power  to  decide  the  questions  of  fact 
which  the  probate  court  or  Judge  had,  and 
it  may,  in  its  discretion,  as  in  suits  In  chan- 
cer}', and  with  like  effect,  make  an  order  for 
the  trial  by  Jury  of  any  or  all  the  material 
questions  of  fact  arising  upon  the  issues  be- 
tween the  parties,  and  such  an  order  must 
state  distinctly  and  plainly  the  questions  of 
fact  to  be  tried."  It  will  be  noted  that,  while 
the  court  had  a  perfect  right  to  Impanel  the 
Jury  and  submit  Issues  to  It,  the  statute 
specifically  requires  that  such  an  order  of 
Hubmlssion  "must  state  distinctly  and  plain- 
ly the  questions  of  fact  to  be  tried."  The 
question  of  impaneling  a  Jury  rests  within 
the  discretion  of  the  court.  Cartwrlght  v. 
Holcomb,  21  Okl.  648,  97  Pac.  385.  WTien  a 
jury  is  impaneled  in  an  equity  case,  it  should 
not  be  empowered  to  return  a  general  ver- 
dict, nor  answer  conclusions  of  law;  but 
siieciOc  and  distinct  questions  of  fact  should 
be  submitted  to  It.  Our  statute,  however, 
provides  (Snyder's  Statutes,  §  5680):  "The 
Court,  in  every  stage  of  action,  must  disre- 
gard any  error  or  defect  In  the  pleadings  or 
proceedings  which  does  not  affect  the  sub- 
stantial rights  of  the  adverse  party;  and  no 
Judgment  shall  be  reversed  or  affected  by 
reason  of  such  error  or  defect"  Applying 
this  mandatory  provision,  we  must  inquire 
whether  this  error  In  procedure  affects  a 
substantial  right  of  the  plaintiff,  and  In  re- 
sponse to  this  inquiry  we  find  In  the  Journal 
entry:  "And  the  Jury  Is  now  discharged 
from  the  further  consideration  of  said  cause. 
And  the  court  having  carefully  weighed  the 
evidence,  and  being  further  advised  in  the 
premises,  approved  the  findings  and  verdict 
of  the  Jury  and  accepts  the  advice  of  the 
Jury  as  in  Its  verdict  contained,  and  renders 
Judgment  upon  the  verdict  of  the  Jury."  As 
the  trial  Judge  treated  the  verdict  as  ad- 
visory, as  he  "carefully  weighed  the  evi- 
dence," as  he  approved  of  the  verdict,  and  as 
the  responsibility  rested  upon  him,  we  can- 
not say  that  this  error  in  procedure  has  ad- 
versely affected  a  substantial  right  of  the 
plaintiff.  Rankin  v.  Blaine  County  Bank,  20 
Okl.  68,  93  Pac.  5.16,  18  L.  R.  A.  (N.  S.)  512. 

[3]  3.  The  difficult  question  in  the  case  Is 
whether,  under  the  facts,  there  was  a  suf- 
ficient delivery  of  the  subject-matter  of  the 
gift.  The  witness  by  whose  teHtlmony  It 
was   sought  to   establish   the  gift  was   the 
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attending  physician.  When  the  case  was 
first  tried  in  the  county  court,  this  wit- 
ness testified  as  follows :  "Q.  Was  there  any 
conversation  by  Mr.  Daniels  with  his  wife  in 
your  presence?  A.  Yes,  sir.  Q.  State  as 
near  as  you  can  remember  what  that  con- 
versation was.  A.  Well,  I  advised  Mr.  Dan- 
iels in  regard  to  his  condition.  I  told  him 
that  he  was  growing  very  weak,  and  that,  If 
he  had  any  changes  to  make  in  his  business 
afTalrs,  he  had  better  do  it  And  be  called 
Mrs.  Daniels,  and  she  sat  on  the  bed,  and 
they  had  this  conversation:  She  asked  him 
if  there  was  anything  that  be  wanted  to  say 
to  her.  He  says :  'Yes,  Florence.  I  give  you 
all  of  my  bank  stock  and  all  of  my  proi>- 
erty.'  And  he  turned  to  me  and  asked  me  if 
I  heard  what  he  said,  and  I  told  him  that  I 
did,  and  he  proceeded  a  little  farther,  and  he 
said,  'I  also  give  you  my  diamonds,'  and  that 
is  the  best  that  I  can  recall  it." 

The  county  Judge  found  against  the  de- 
fendant, and  in  his  opinion  says:  "Jas.  Dan- 
iels did  not  part  with  any  dominion  or  con- 
trol which  he  had  in  the  property.  He  did 
not  voluntarily  part  with  the  key  to  the  re- 
ceptacle which  contained  the  certificates  of 
stock.  Jas.  Daniels  parted  with  no  control, 
only  expressed  his  intention  to  give.  Flor- 
ence Daniels  gained  no  more  dominion  or 
control  by  virtue  of  the  declaration  of  Jas. 
Daniels  than  she  had  before  the  declaration 
was  made."  No  mention  was  made  at  that 
trial  of  a  key. 

At  the  trial  in  the  district  court  this  wit- 
ness testified  on  direct  examination  as  fol- 
lows: "Q.  In  wliat  way  did  you  do  that?  A. 
Well,  the  way  I  conveyed  It  to  him  was: 
On  this  particular  visit  I  was  sitting  close 
to  the  bed  talking  to  him,  and  I  told  him 
that  he  was  growing  very  weak,  and  that  I 
thought.  If  he  had  any  different  arrange- 
ments to  make  in  his  business  affairs,  that 
he  had  better  do  so.  Q.  You  stated  that  to 
James  Daniels?  A.  Yes,  sir.  Q.  What  did 
be  say  when  you  told  him  that?  A.  He 
spoke  then  to  his  wife,  Mrs.  Daniels.  Q. 
What  did  he  say?  A.  The  best  I  can  recol- 
lect, it  was  this:  Now  Mrs.  Daniels  was  on 
the  bed,  I  believe,  sitting  on  the  bed,  I  be- 
lieve, and  he  said  to  her:  'Florence,  I  give 
you  all  of  my  bank  stock,  and  all  of  my 
property  and  my  diamonds.  Take  my  key  to 
our  box  and  keep  it,  and  allow  no  one  to 
have  it'  Now  that  is  the  best  I  can  remem- 
ber that  conversation;  it  might  not  have 
been  Just  in  those  words,  but  that  is  the 
sense.  Q.  That  is  the  substance  of  It?  A. 
Yes,  sir;  as  near  as  I  can  recall  it,  from 
what  he  said.  Q.  What,  Doctor,  from  your 
experience  and  observation  of  him,  did  you 
consider  the  condition  of  his  mind  at  the 
time  he  made  that  statement?  A.  He  ap- 
peared that  his  mind  was  clear  and  ration- 
al, that  he  knew  what  he  was  doing,  so  far 
as  words  went.  Q.  When  he  said  that  to 
her,  did  she  do  anything?  A.  The  best  I 
remember   now;   it   was   Just   at   the  time 


I  was  doing  some  little  thing  for  him;  I 
don't  remember  Jnst  what  it  was  now;  but 
she  had  some  keys  on  her  belt,  and  she  trans- 
ferred keys  from  one  packet  to  another; 
transferred  one  key,  to  the  best  of  my  recol- 
lection, from  one  bunch  of  keys  on  the  key 
ring  to  another.  I  don't  know.  I  didn't  see 
the  key,  and  don't  know  Just  what  she  did 
do;  but  I  saw  that  much.  Q.  Al>out  how 
long  was  that  prior  to  his  death?  A.  Well, 
it  wasn't  very  long;  Just  the  exact  time,  I 
couldn't  say;  whether  it  was  an  hour  or 
more,  I  don't  know,  but  It  certainly  wasn't 
long."  On  cross-examination  he  testified  as 
follows:  "Q.  He  was  in  a  condition  now  that 
be  could  not  talk  audibly,  except  a  little 
above  a  whisper?  A.  Just  above,  it  was 
hardly  a  whisper.  It  was  above  a  whisper, 
Just  slightly  above  a  whisper.  Just  enough  to 
— ^bear.  Q.  In  answer  to  your  question,  what 
was  the  first  thing  that  he  said?  A.  The 
first  thing  that  he  said  to  Mrs.  Daniels?  Q. 
Just  repeat  his  language.  A.  He  says,  'Flor- 
ence, I  give  all  of  my  bank  stock  and  aU  of 
my  property,'  and  Just  about  that  time  he 
turned  his  head  a  little  to  one  side  and  asked 
me  if  I  heard  what  he  was  saying,  and  I 
told  him  that  1  did,  and  to  go  ahead,  and 
he  says,  'and  my  diamonds.  Take  my  key 
to  our  box  and  keep  it,  and  allow  no  one 
to  have  it.'  Q.  'Take  my  key  to  our  box?' 
A.  Yes,  sir ;  'and  keep  it,  and  allow  no  one 
to  have  it'  Now  he  of  course  didn't  speak 
in  a  very  loud  tone,  and  that  is  the  way  that 
I  heard  It,  and  the  best  I  can  recollect;  that 
is  the  words  he  evoke.  Q.  After  he  mention- 
ed the  diamonds,  he  then  said,  'Take  my  key 
to  our  box'?  A.  Yes,  sir.  Q.  That  Is  the 
words?  A.  Yes,  sir;  as  near  as  I  can  re- 
member. Q.  'Take  my  key  to  our  box  and 
let  nobody  have  it?'  A.  Yes,  sir;  In  so  far 
as  I  can  recollect  Q.  Was  that  all  Of  the 
conversation?  A.  W^l,  so  far  as  I  remem- 
ber, there  might  have  been  something  else 
said;  but  I  can  remember  nothing  more  now. 
Q.  You  don't  recollect  anything  else?  A. 
No,  sir.  Q.  Did  yott  get  up  and  leave  then? 
A.  I  l)elleve  I  got  up  immediately  and  left 
Q.  Did  Florence  Daniels  get  up  tbeal  A. 
I  don't  know  whether  she  got  up  right  at 
that  moment  or  not;  I  think  she  sat  ap  a 
little  on  the  bed.  Q.  What  was  it  she  was 
doing,  if  anything?  A.  She  was  transfer- 
ring some  keys.  Q.  Now,  Just  state  what 
she  did,  about  transferring  keys  there.  A. 
It  seemed  that  she  took  a  key  from  one  of 
the  bunches  and  put  it  on  another.  Q. 
Where  did  she  have  those  tw<>  bunches  of 
keys?  A.  They  were  banging  about  her 
dress.  Q.  In  front?  A.  They  were  hanging 
on  her  dress  or  belt,  I  didn't  notice ;  but  she 
had  some  keys  about  her.  Q.  Then  she  had 
two  separate  bunches  of  keys  hanging  to  her 
dress?  A.  Yes,  sir;  I  don't  know  that  she 
had  them  hanging  to  her  dress,  but  I  dis- 
tinctly remember  that  she  had  two  bunches. 
I  heard  the  noise,  and  I  know  that  she  liad 
two   bunches,   and  transferred  a   key.     Q. 
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How  did  she  transfer  It?  A.  She  took  it 
from  oue  of  the  rings,  and  put  it  on  anotlter. 
Q.  Just  took  it  off  of  one  buncb,  and  put 
it  on  another?  A.  Yes,  sir;  the  best  I  can 
recollect." 

As  previously  stated,  the  court  submitted 
this  case  to  a  Jury  for  a  general  verdict,  and 
in  doing  80  Instructed  the  Jury  as  though 
it  were  an  ordinary  action  of  law.  While 
that  was  improper,  still  an  examination  of 
the  Instructions  will  give  the  view  of  the 
law  which  the  court  applied  to  the  facts  In 
this  case.  The  fourth  instruction  was  as 
follows:  "A  delivery  of  keys  to  a  locked  re- 
ceptacle, accompanied  by  words  of  gift,  or 
articles  contained  therein,  is  sufficient  to 
transfer  the  contents  of  the  receptacle,  and 
in  this  case,  if  you  find  that  James  Daniels 
delivered  to  the  defendant  a  key  or  keys  to 
the  box  containing  the  bank  stock  in  ques- 
tion, and  stated  by  word  of  mouth  that  he 
gave  her  such  bank  stock,  then  I  instruct 
you  that  such  words  of  gift,  together  with 
the  delivery  of  a  key  to  the  box  containing 
the  stock,  would  constitute  a  valid  gift  and 
would  vest  the  equitable  title  to  the  bank 
stock  contained  in  such  box  in  the  defendant 
herein." 

It  will  be  observed  that  no  distinction  is 
made  between  delivering  the  key  of  a  re- 
ceptacle which  cannot  be  conveniently  moved 
on  account  of  Its  size  or  bulk,  and  one  which 
Is  small  and  easily  handled.  The  bank 
stock  involved  was  kept  in  a  small  tin  box 
about  6  Indies  wide,  12  inches  long,  and  a 
few  Inches  deep,  to  which  deceased  and  his 
wife,  the  defendant,  each  carried  a  key. 
This  box  in  turn  was  kept  in  the  vault  of  the 
bank.  The  bank  was  conducted  In  a  small 
room  about  18  feet  wide  and  30  feet  long; 
the  rear  10  feet  of  which  being  cut  off  by 
a  partition  and  used  by  the  deceased  and  his 
wife  as  their  home.  The  vault  was  at  the 
rear  of  the  banking  room,  and  between  it  and 
the  bedroom.  It  opened  by  an  ordinary  com- 
bination lock,  which  the  defendant  was  in 
the  habit  of  opening;  she  having  been  for 
two  or  three  years  the  assistant  cashier  of 
the  bank.  The  deceased  was  the  cashier,  and 
be  and  his  wife  seemed  to  have  been  the  only 
regular  employes.  The  deceased  had  been 
fdck  for  about  10  days,  during  which  time 
the  president  of  the  bank  had  assisted  the 
defendant  as  much  as  he  could ;  but  he  does 
not  seem  to  have  been  an  active  officer,  and 
did  not  know  the  combination.  The  money 
and  valuable  papers  of  the  bank  were  kept 
In  a  st«el  safe.  Inside  of  the  vault,  governed 
by  a  time  lock;  but  the  tin  box  was  not 
kept  tn  that  safe,  but  merely  set  in  the  vault 
along  with  the  boxes  of  other  customers. 
Daring  his  Illness  the  deceased  seemed  to 
have  been  attended  by  the  doctor,  his  wife, 
and  a  sister.  He  died  on  Sunday  afternoon, 
and  tbe  conversation  which  has  been  quot- 
ed took  place  about  two  hours  before  bis 
deatb.  His  sister  was  not  present  at  the 
time.  Nothing  was  done  until  after  the 
X21  P,-16 


death  of  the  deceased,  other  than  that  de- 
tailed In  the  testimony  quoted,  and  the  ques- 
tion is  whether  there  was  such  a  delivery  as 
to  make  this  a  valid  donatio  causa  mortis. 
In  reaching  a  conclusion,  we  have  been  as- 
sisted by  able  briefs  and  oral  argument  of 
counsel.  We  find  a  conflict  in  tbe  authori- 
ties difficult  to  reconcile,  and  it  Is  not  our 
purpose  to  undertake  an  exhaustive  review, 
or  even  citation,  of  the  many  authorities  on 
the  subject,  although  we  have  examined  all 
that  have  been  cited  by  counsel,  as  well  as 
others  disclosed  by  our  own  research.  The 
question  involved  being  presented  for  the  first 
time  in  this  state,  and  courts  of  high  stand- 
ing differing  from  each  other  on  the  subject, 
causes  us  to  resort  to  the  general  policy  of 
our  own  state,  in  order  to  get  a  safe  founda- 
tion on  which  to  build. 

The  bank  stock  Involved  in  this  case  com- 
prises practically  the  entire  estate  of  the  de- 
ceased, and,  being  disposed  of  by  him  on  bis- 
deathbed,  amounts  in  substance  to  a  testa- 
mentary disposition.  Of  course,  we  do  not 
confuse  a  donatio  causa  mortis  with  a  testa- 
mentary disposition,  but  merely  call  atten- 
tion to  the  fact  that,  under  the  circumstanc- 
es of  this  case,  this  donation  is  substantially 
equivalent  to  a  testamentary  disposition. 
We  inquire,  therefore,  as  to  the  policy  of  the- 
people  of  this  state  relative  to  testamentary 
dispositions.  The  policy  is  evidenced  by  our 
statutes,  brought  forward  from  the  territory 
of  Oklahoma  by  a  direct  vote  of  the  people 
in  the  adoption  of  the  Constitution. 

In  the  absence  of  a  valid  testamentary 
disposition,  the  law  prescribed  the  succes- 
sion and  preserves  a  just  and  equitable  dis- 
tribution amongst  relatives  of  the  deceased. 
However,  one  who  Is  not  satisfied  with  these 
general  rules  of  succession  may  dispose  of 
bis  property  otherwise,  but  in  doing  so  he 
must  comply  with  the  exact  procedure  au- 
thorized by  law.  Unless  his  will  is  entirely 
in  his  own  handwriting,  he  must  execute  it 
in  the  presence  of  two  witnesses,  at  the 
time  he  must  declare  to  them  It  is  his  last 
will  and  testament,  and  he  must  request  them 
to  sign  as  witnesses,  and  they  must  sign  it 
in  his  presence  and  in  the  presence  of  each 
other.  Unless  these  formalities  are  substan- 
tially complied  with,  the  will  is  void,  and 
the  courts  will  not  stop  to  Inquire  or  to  en- 
force the  intention  of  the  deceased,  but 
will  require  the  distribution  of  his  property 
amongst  his  heirs  according  to  the  will  of 
the  people.  An  unwritten  will  is  recognized 
by  our  law  only  In  case  the  decedent,  at  the- 
time  of  his  death,  was  in  the  military  service 
and  in  actual  contemplation  of  death,  or  in 
expectation  of  immediate  death  from  an  In- 
Jury  received  tbe  same  day,  and  it  must  then 
be  proved  by  two  witnesses  present  at  the 
making  of  it,  and  even  then  "the  estate  be- 
queathed must  not  exceed  in  value  the  sum 
of  one  thousand  dollars."  Snyder's  Stat- 
utes, §  8894.  It  Is  apparent,  therefore,  that 
the  policy  of  our  people  Is  to  insure  the  dis- 


Digitized  by 


Google 


242 


121  PACIFIC  EEPOBTEB. 


(OkL 


trlbutlon  of  an  estate  according  to  the  stat- 
utory rule  of  succession,  unless  the  deceased 
in  due  form,  and  with  proper  solemnities, 
has  declared  a  contrary  purpose. 

A  gift  causa  mortis  Is  not  mentioned  in 
our  statutes,  and  therefore  comes  to  us  as  a 
part  of  the  common  law;  but  in  taking  it  we 
must  take  it  in  connection  with  the  public 
I>ollcy  of  our  state  a's  evidenced  by  its  stat- 
utes. The  common  law  In  turn  gets  the  idea 
from  the  Roman  law,  and  in  the  Homan  law, 
according  to  the  Institutes  of  Justinian,  fire 
witnesses  were  required,  in  addition  to  the 
delivery  of  the  donation.  At  the  common, 
however,  no  specific  number  of  witnesses  is 
required:  but  the  gift  must  be  established  by 
clear  and  convincing  evidence,  and  it  must 
be  accompanied  by  a  delivery  of  the  subject- 
matter.  Mere  words,  of  course,  cannot  con- 
stitute a  gift,  either  inter  vivos  or  causa 
mortis,  because  that  would  conflict  with  the 
fundamental  notion  of  consideration  as  the 
basis  of  contract.  Mere  words  unaccom- 
panied by  delivery  could  only  be  a  promise, 
and  there  being  no  consideration  the  promise 
could  not  be  enforced,  and  therefore  the  gift 
would  not  be  complete.  In  order  that  the 
gift  be  valid,  it  must  be  completely  executed, 
because  if  there  remains  anything  to  be  done 
the  donor  may  refuse  to  do  it.  When  a  gift 
has  been  completed  by  the  actual  delivery  of 
the  subject-matter.  It,  of  course,  is  valid,  and 
these  principles  apply  to  a  gift  causa  mortis 
as  well  as  inter  vivos. 

A  gift  causa  mortis  differs  from  a  gift 
Inter  vivos  In  that  it  is  revocable,  while  it 
dilTers  from  a  legacy  in  that  the  donee  takes 
direct  from  the  donor  and  not  through  his 
estate.  A  gift  causa  mortis  may,  according 
to  some  of  the  authorities,  be  revoked  by 
the  donor  at  any  time  prior  to  his  death. 
His  recovery  is.  Ipso  facto,  a  revocation,  and 
Its  subject-matter  Is  subject  to  the  payment 
of  debts.  In  view,  therefore,  of  the  nature 
of  this  gift,  we  feel  Justified  in  considering 
it  in  connection  with  the  policy  of  our  law 
concerning  testamentary  dispositions. 

The  general  principles  which  we  have  laid 
down  are  stated  In  many  authorities,  some 
of  which  are  as  follows:  3  Pomeroy's  Equity 
Jurisprudence  (3d  Ed.)  pars.  1146-1151;  Ward 
r.  Turner.  2  Ves.  Sen.  431  (same  case  28  Eng. 
Rep.,  full  reprint,  276);  Basket  v.  Hassell, 
107  U.  8.  602,  2  Sup.  Ct.  416,  27  L.  Ed.  500; 
Cano  T.  Flsk.  43  Ohio  St.  462.  3  N.  E.  632,  54 
Am.  Rep.  81ft:  Newman  v.  Host,  122  N.  C. 
524,  29  S.  E.  848;  Parish  t.  Stone,  14  Pick. 
(Mass.)  198.  25  Am.  Dec.  378  (.Shaw,  C.  J.); 
Harris  v.  aark,  3  N.  Y.  93,  51  Am.  Dec. 
352;  Raymond  v.  Hellick,  10  Conn.  480;  Drew 
V.  Hagerty.  81  Me.  231,  242,  17  Atl.  63,  3  L. 
R.  A.  230,  10  Am.  St.  Rep.  265;  Cutting 
V.  Oilman.  41  N.  H.  147,  152. 

We  now  approach  the  exact  question  as  to 
whether  there  was  a  sufHcient  delivery  in 
this  case.  Ward  v.  Turner,  decided  by  Lord 
Hardwicke  in  1752,  is  one  of  the  earliest 
cases  containing  an  exhaustive  discussion  of 
jhis  subject,  and  It  is  interesting  to  note  In 


passing  that  Lord  Mansfield,  then  Mr.  Mur- 
ray, was  of  counsel  in  this  case.  At  page 
442  of  2  Ves.  Sen.  (page  282  of  the  reprint). 
Lord  Hardwicke  says:  "It  is  argued  that 
though  some  delivery  is  necessary,  yet  de- 
livery of  the  thing  is  not  necessary,  but 
delivery  of  anything  by  way  of  symbol  is 
sufficient.  But  I  cannot  agree  to  that;  nor 
do  I  find  any  authority  for  that  in  the  civil 
law,  which  required  delivery  to  some  gifts, 
or  in  the  law  of  England,  which  required 
delivery  throughout  Where  the  civil  law 
requires  It,  they  require  actual  tradition,  de- 
livery over  of  the  thing.  So  In  all  the  cases 
in  this  court  delivery  of  the  thing  given  is 
relied  on,  and  not  in  name  of  the  thing." 

Mr.  Justice  Matthews,  in  delivering  the 
opinion  of  the  court,  in  Basket  v.  Hassell,  at 
page  614  of  107  U.  S.,  at  page  422  of  2  Sup. 
Ct.  (27  L.  Ed.  500),  says:  "The  point,  which 
is  made  clear  by  this  review  of  the  de<"l»lon.s 
on  the  subject,  as  to  the  nature  and  effect  of 
a  delivery  of  a  chose  in  action,  is,  as  we 
think,  that  the  instrument  or  document  must 
be  the  evidence  of  a  subsisting  obligation 
and  be  delivered  to  the  douee,  so  as  to  vest 
him  with  an  equitable  title  to  the  fund  it 
represents,  and  to  divest  the  donor  of  aV 
present  control  and  dominion  over  it,  abso- 
Iwtely  and  irrevocably,  In  case  of  a  gift  in- 
ter vivos,  b\it  upon  the  recognized  conditions 
subsequent,  in  case  of  a  gift  mortis  causa; 
and  that  a  delivery  which  does  not  confer  ui»- 
on  the  donee  the  present  right  to  reduce  the 
fund  into  possession  by  enforcing  the  obliga- 
tion, according  to  its  terms,  will  not  suffice." 

In  20  Cyc.  1234,  it  Is  said:  "Property  kept 
In  a  bureau,  chest,  or  trunk  not  readily  ac- 
cessible, and  ponderous  or  bulky  articles 
kept  in  a  warehouse,  may  be  delivered  by 
delivering  the  key  to  the  receptacle  with 
the  intent  to  pass  title  to  the  property  there- 
in contained.  But  the  delivery  of  the  key  to 
a  receptacle  which  is  near  at  hand  and  con- 
tains property  which  might  easily  be  re- 
moved and  an  actual  delivery  made  la  not 
sufficient,  as  it  is  not  the  best  delivery  pos- 
sible under  the  circumstances." 

Chancellor  Kent  says:  "Delivery,  in  this, 
as  in  every  other  case,  must  be  according  to 
the  nature  of  a  thing.  It  must  be  an  actual 
delivery,  so  far  as  the  subject  Is  capable  of 
delivery.  •  •  •  When  the  gift  ia  per- 
fect, by  delivery  and  acceptance,  it  is  then 
Irrevocable.  •  •  •  If  the  subject  of  the 
gift  be  not  capable  of  actual  delivery,  there 
must  be  some  act  equivalent  to  it."  2  Kent's 
Commentaries.  655,  556. 

In  Drew  v.  Hagerty,  81  Me.  231,  242,  17 
Atl.  63,  64  (3  Ia  R.  A.  230,  10  Am.  St.  Rep. 
256).  it  is  said:  "We  think  this  ruling  was 
correct.  If  the  act  of  delivery  was  for  no 
other  purpose  than  to  invest  the  donee  with 
l>ossession.  no  reason  is  perceived  why  it 
might  not  l>e  dispensed  with,  when  the  donee 
already  had  possession.  But  such  is  not  it.>i 
only  purpose.  It  is  essential  in  order  to  Ali^- 
tinguish  a  gift,  causa  mortis,  from  a  legacy. 
Without  an  act  of  delivery,  an  oral  disiHwl- 
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tlon  of  property,  In  contemplation  of  deatb. 
c-oiild  be  sustained  only  as  a  nuncupative 
will,  and  In  the  manner  and  with  the  limita- 
tions provided  tor  such  wills.  Delivery  la 
also  Important  as  evidence  of  deliberation 
and  Intention.  It  Is  a  test  of  sincerity  and 
dlstlnKiiIsbes  Idle  talk  from  serious  purposes. 
.A.nd  It  makes  fraud  and  perjury  more  dif- 
ficult. Mere  words  are  easily  misrepresent- 
ed. Even  the  change  of  an  emphasis  may 
make  them  convey  a  meaning  different  from 
what  the  speaker  intended.  Not  so  of  an  act 
of  delivery.  Like  the  delivery  of  a  tnrf,  or 
the  delivery  of  a  twig,  in  the  ancient  mode 
of  conveying  estates,  or  the  delivery  of  a 
kernel  of  com.  or  the  payment  of  one  cent 
of  the  purchase  money,  to  make  valid  a  con- 
tract for  the  sale  of  cargo  of  grain,  an  act  of 
delivery  accomplishes  that  which  words 
alone  cannot  accomplish.  Gifts,  causa  mor- 
tis, ought  not  to  be  encouraged.  They  are 
oftMi  sustained  by  fraud  and  perjury.  It 
was  an  attempt  to  sustain  such  a  gift  by 
fraud  and  perjury  that  led  to  the  euactment 
of  tbe  statute  for  the  prevention  of  fraud 
and  perjury." 

In  Cutting  V.  tlllman,  41  N.  H.  147,  152, 
the  court  say:  "A  delivery  is  indispensable 
to  tbe  validity  of  a  gift  causa  mortis.  It 
must  be  an  actual  delivery  of  the  thing  it- 
self, or  of  the  means  of  getting  possession 
and  enjoyment  of  tbe  thing,  and  there  must 
be  something  amounting  to  delivery  at  tbe 
time  of  tbe  gift;  for  it  Is  not  the  possession 
of  tbe  donee,  but  the  delivery  to  him  by  tbe 
donor,  that  is  material.  An  after-acquired 
possession,  or  a  previous  and  continuing  pos- 
session of  the  donee,  though  by  authority  of 
tbe  donor,  Is  insufficient.  Miller  v.  Jeftress, 
45  Va.  472;  Kenney  v.  Public  Administrator, 
2  Bradf.  Sur.  (N.  Y.)  819." 

In  Smith  V.  Znmbro,  41  W.  Va.  623.  24 
S.  E.  663,  paragraph  1  of  the  syllabus  Is  as 
follows:  "Delivery  at  the  time  of  making  the 
gift  Is  essential  to  a  perfect  gift  causa  mor- 
tis. It  Is  not  the  possession  of  the  donee, 
bat  tbe  delivery  to  blm  by  the  donor,  that  Is 
material.  An  after-acquired  possession  or  a 
previous  and  continuing  possession  of  the 
donee,  though  by  the  authority  of  the  donor, 
is   InsufBclent." 

In  an  exhaustive  note  at  page  895  of  99 
Am.  St.  Rep.,  the  author  cites  a  great  many 
cases  sustaining  the  following  propositions: 
"It  is  absolutely  necessary  that  there  be  a 
delivery  of  tbe  subject-matter  of  a  gift  causa 
mortis  during  tbe  donor's  lifetime,  and  in 
tbis  respect  It  does  not  differ  from  a  gift 
inter  vivos."  (Citing  cases.)  "Not  only  must 
tbere  be  a  delivery,  but  tbe  possession  of  the 
donee  must  be  a  continued  one,  and  the 
donor  bave  parted  with  all  control  and  do- 
minion over  tbe  subject-matter  of  the  gift 
In  favor  of  the  donee,  so  as  to  put  it  out  of 
bis  power  to  repossess  himself  thereof,  and 
no  farther  act  be  required  on  his  part  to 
vest  the  title  In  the  donee."    (Citing  cases.) 

In  Newman  v.  Best,  122  N.  C.  524,  29  S.  E. 


848,  the  deceased.  In  his  last  Illness,  sent 
for  the  plaintiff,  the  donee,  who  was  not  In 
the  room,  and  asked  her  to  hand  him  bis  pri- 
vate keys,  which  she  did.  He  then  handed 
her  the  bunch  of  keys  and  told  her  to  take 
them  and  keep  them ;  that  he  desired  her  to 
have  them  and  everything  In  the  house.  He 
then  pointed  out  certain  articles  of  furniture 
In  tbe  house,  and  asked  that  his  chamber 
door  be  opened,  and  pointed  In  the  direction 
of  the  balls  and  other  rooms,  and  repeated 
that  everything  in  the  house  was  hers;  he 
wanted  her  to  have  everj-thlng.  Amongst 
other  things  he  pointed  out  was  a  bureau, 
which  was  in  the  room,  and  one  of  the  keys 
which  he  banded  her  was  a  key  to  this 
bureau,  and  a  bureau  drawer  which  this 
key  unlocked  contained  in  it  a  life  Insurance 
policy  payable  to  the  deceased's  estate,  to- 
gether with  other  papers,  and  there  was  no 
other  key  that  unlocked  the  drawer.  After 
stating  the  result  of  the  authorities,  at  page 
529  of  122  N.  C.  at  page  849  of  29  S.  E.,  the 
court  say:  "It  is  a  doctrine,  in  our  opinion, 
not  to  be  extended,  but  to  be  strictly  con- 
strued and  confined  within  the  bounds  of  our 
adjudged  cases.  We  were  at  first  disposed 
to  confine  it  to  cases  of  actual  manual  de- 
livers-, and  are  only  prevented  from  doing  so 
by  our  loyalty  to  our  own  adjudications."  At 
page  532  of  122  N.  C,  at  page  850  of  29  S.  E., 
It  is  said:  "Following  this  case,  founded  on 
Ward  V.  Turner,  we  feel  bound  to  give  effect 
to  constructive  delivery,  where  it  plainly 
appears  that  It  was  the  Intention  of  the 
donor  to  make  the  gift,  and  where  the  things 
Intended  to  be  given  are  not  present,  or, 
where  present,  are  Incapable  of  manual  de- 
livery from  their  size  or  weight.  But  where 
the  articles  are  present  and  are  capable  of 
manual  delivery,  this  must  be  had."  And 
again  at  pages  533  and  534  of  122  N.  C,  at 
page  850  of  29  S.  E.:  "It  being  claimed  and 
admitted  that  the  life  insurance  policy  was 
present  in  the  bureau  drawer  In  the  room 
where  it  is  claimed  the  gift  was  made,  and 
being  capable  of  actual  manual  delivery,  we 
are  of  the  opinion  that  the  title  to  the  Insur- 
ance policy  did  not  pass  to  the  plaintiff,  but 
remained  tbe  property  of  the  intestate  of 
the  defendant.  But  we  are  of  the  opinion 
that  the  bureau  and  any  other  article  of  fur- 
niture, locked  and  unlocked  by  any  of  the 
keys  given  to  the  plalnltff,  did  pass,  and  she 
became  the  owner  thereof.  This  Is  upon  the 
ground  that  while  these  articles  were  pres- 
ent, from  their  size  and  weight  they  were 
Incapable  of  actual  manual  delivery;  and 
that  the  delivery  of  the  keys  was  a  con- 
structive delivery  of  these  articles,  equiva- 
lent to  an  actual  delivery  If  the  articles  bad 
been  capable  of  manual  delivery." 

In  Keepers  v.  Fidelity  Title  *  Deposit  Co.. 
56  N.  J.  Law,  302,  28  Atl.  585.  23  L.  H. 
A.  184,  44  Am.  St.  Rep.  397,  the  deceased 
gave  to  her  sister  the  key  to  a  box,  de- 
claring at  the  time  that  she  thereby  gave 
her  all  that  the  box  contained.    The  box  was 
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In  another  room  of  tbe  same  house,  In  a 
locked  closet  of  which  deceased's  mother 
had  tbe  key.  In  holding  that  this  was  not 
a  sufficient  delivery  of  the  papers  and  securi- 
ties contained  in  the  box,  tbe  court  say  (page 
;M)8  of  56  N.  J.  Law,  page  587  of  28  Atl., 
page  186  of  23  L.  R.  A.,  page  401  of  44  Am. 
St.  Rep.):  "We  are  not  willing  to  approve 
tbe  extreme  views  which  have  been  adopted 
in  the  cases  cited.  We  agree  with  the  senti- 
ment expressed  in  Ridden  v.  Thrall,  125  :N. 
X.  572  [26  N.  E.  627,  11  L.  R.  A.  684],  21  Am. 
St.  Rep.  758,  that  'public  policy  requires  that 
tbe  laws  regulating  gifts  causa  mortis  should 
not  be  extended,  and  that  tbe  range  of  such 
gifts  should  not  be  enlarged.'  When  it  is 
remembered  that  these  gifts  come  into  ques- 
tion only  after  death  has  closed  the  lips  of 
the  donor;  that  there  is  no  legal  limit  to 
tbe  amount  which  may  be  disposed  of  by 
means  of  them ;  that  millions  of  dollars 
worth  of  property  are  locked  up  in  vaults, 
the  keys  of  which  are  carried  In  the  owners' 
IKjckets ;  and  that,  under  the  rule  applied 
in  those  cases,  such  wealth  may  be  trans- 
ferred from  the  dying  owner  to  his  attend- 
ant, provided  the  latter  will  take  the  key 
and  swear  that  It  was  delivered  to  him  by 
the  deceased  for  the  purpose  of  giving  him 
the  contents  of  the  vault — the  dangerous 
character  of  the  rule  becomes  conspicuous. 
Around  every  other  disposition  of  the  prop- 
erty of  the  dead  the  legislative  power  has 
thrown  safeguards  against  fraud  and  per- 
jury. Around  this  mode  tbe  requirement  of 
actual  delivery  is  the  only  substantial  pro- 
tection, and  tbe  courts  should  not  weaken 
It  by  permitting  the  substitution  of  conven- 
ient and  easily  proven  devices." 

In  Hatch  v.  Atkinson,  56  Me.  324,  330,  331 
<96  Am.  Dec.  464),  in  deciding  that  securi- 
ties contained  in  a  trunk  did  not  pass  by 
delivery  of  the  key,  the  court  say:  "If  it  was 
the  key  only,  as  the  brother  swears,  then 
very  clearly  there  was  no  delivery  or  posses- 
-slon  given,  even  for  a  moment ;  for,  although 
delivery  of  the  key  of  a  warehouse,  or  other 
place  of  deposit,  where  cumbrous  articles  are 
kept,  may  constitute  a  sufficient  constructive 
«r  symbolical  delivery  of  such  articles,  it  is 
well  settled  that  delivery  of  the  key  of  a 
trunk,  cbiest,  or  box,  in  which  valuable  arti- 
cles are  kept,  which  are  capable  of  being 
taken,  Into  the  hand,  and  may  be  delivered 
by  being  passed  from  hand  to  hand,  is  not  a 
valid  delivery  of  such  articles.  The  rule  is 
that  the  delivery  must  be  as  perfect  and 
complete  as  the  nature  of  the  articles  will 
admit  of.  While  a  constructive  delivery 
may  be  sufficient  for  large  or  cumbrous  arti- 
cles, it  will  not  be  sufficient  for  small  arti- 
cles, capable  of  a  more  perfect  and  complete 
■delivery." 

The  Supreme  Court  of  New  York,  in  Coop- 
er v.  Burr,  45  Barb.  9,  however,  held  that 
the  delivery  of  keys  to  a  bureau  and  trunks, 
with  appropriate  words  of  gift,  is  sufficient 
delivery   of  coin  and  Jewelry  therein  con- 


tained; the  syllabus  containing  tbe  follow- 
ing: "C,  who  had  been  confined  to  ber  room 
by  Illness  for  19  or  20  years,  and  to  ber  bed 
for  5  or  6  years,  prior  to  her  death,  kept  in 
her  room  a  bureau  and  trunlcs  containing 
gold  and  silver  coin  and  Jewelry.  AtKiut 
6  weeks  before  her  decease,  handing  to  the 
plaintiff,  who  had  lived  with  and  taken  care 
of  her  for  27  years,  the  keys  of  the  bureau 
and  trunks,  she  said:  'Mary,  here  are  these 
keys.  I  give  them  to  you.  They  are  the 
keys  of  my  trunks  and  bureaus.  Take  them 
and  keep  them,  and  take  good  care  of  them. 
All  my  property,  and  everything,  I  give  to 
you.  You  have  been  a  good  girl  to  me,  and 
be  80  still.  ♦  ♦  •  You  know  I  have  given 
it  all  to  you.  Take  whatever  you  please. 
It  Is  all  yours,  but  take  good  care  of  it' 
Held  that  the  language  of  the  donor,  accom- 
panied by  a  delivery  of  the  keys  to  the 
trunks  and  bureau,  evinced  the  intention  of 
the  donor,  and  placed  the  donee  in  posses- 
sion of  tbe  means  of  assuming  absolute 
control  of  tbe  contents  at  her  pleasure,  and 
constituted  a  valid  gift  of  tbe  coin  and 
Jewelry  in  the  trunks  and  bureau." 

In  Walsh  v.  Sexton,  55  Barb.  (X.  T.)  251, 
256,  tbe  deceased,  during  ber  last  sickness, 
handed  to  the  donee  a  twx  containing  securi- 
ties, with  appropriate  words  of  gift.  It  is 
held  that  this  was  sufficient;  but  Judge 
Feckham,  in  delivering  tbe  opinion  of  tbe 
court,  says:  "I  concur  in  the  views  expressed 
by  the  court  in  Brown  v.  Brown,  18  Conn. 
410  [46  Am.  Dec.  328],  against  both  tbe  prin- 
ciple and  tbe  policy  of  sustaining  such  a 
gift.  But  the  authorities  are  tbe  other  way. 
In  my  Judgment  this  doctrine  Is  fraught  with 
the  greatest  dangers.  It  leads  Into  tempta- 
tion, from  which  we  all  pray  to  be  delivered, 
and  It  greatly  facilitates  frauds.  The  whole 
thing  is  wrong.  But  It  is  settled  by  author- 
ity, and  we  are  not  at  liberty  to  reverse  it" 
So  far  as  New  York,  therefore,  Is  concerned, 
we  have  the  rule  claimed  by  the  plaintiff 
in  this  case;  but,  the  reason  for  that  rule 
having  been  repudiated,  it  ceases  to  be  of  im- 
portance in  other  states. 

In  Virginia,  in  the  case  of  Thomaa  t. 
Lewis,  89  Va.  1,  15  S.  B.  389,  18  L.  B.  A. 
170,  37  Am.  St.  Rep.  848,  it  is  held  that 
the  delivery  of  the  keys  of  a  box,  deposited 
in  the  vault  of  a  bank,  is  a  sufficient  con- 
structive delivery  of  the  contents  of  tlte 
box;  but  in  that  case  the  box  itself  was  at 
a  distance  from  the  donor,  and  a  strong  dis- 
senting opinion  was  ffied.  In  this  dissent 
Judge  Lacy  quotes  the  following  language 
from  Lord  EHdon's  opinion  in  Duffield  v. 
Elwes,  1  Bllgh  (N.  S.)  533:  "Improvements 
in  the  law,  or  some  things  which  have  been 
considered  improvements,  have  been  lately 
proposed;  and  if,  among  those  things  called 
'improvements,'  this  donation  mortis  causa 
were  struck  out  ot  our  law  altogether,  it 
would  be  quite  as  well." 

In  Debliison  v.  Emmons,  158  Mass.  502,  33 
N.  E.  706,  it  is  said  in  tbe  syUabus:  "A  valid 
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gift  causa  mortis  takes  place  where  the 
-donor,  on  her  deathbed,  delivers  to  the  donee 
the  keys  of  her  trunk,  which  Is  In  the  room, 
and  declares  that  the  trunk  and  Its  contents 
are  the  donee's  property." 

Other  cases  might  be  cited  tending  to  sup- 
ped both  sides  of  this  controversy;  but  we 
have  cited  enough  to  show  the  reason  of  the 
courts  as  well  as  the  conflict  of  Judicial  de- 
cisions. It  seems  to  us  that  the  weight  of 
authority,  the  better  reason,  and  the  policy 
of  our  law,  as  evidenced  by  our  statutes,  are 
against  this  gift,  and  we  should  not  permit 
our  sympathy  to  make  a  bad  rule  which, 
while  perhaps  not  in  this  case,  would  even- 
tually encourage  fraud  and  perjury. 

4  and  5.  Having  reached  the  conclusion 
which  has  been  stated.  It  Is  needless  for  us 
to  determine  whether  It  was  necessary  for 
the  certificates  of  stock  to  be  Indorsed,  or 
whether  It  was  error  to  permit  the  wife  to 
testis  as  a  wltuess  In  the  cause. 

We  are  therefore  of  the  opinion  that  the 
case  should  be  reversed,  and  Judgment  ren- 
dered for  the  plaintiff  in  error. 

P£R  CURIAM.    Adopted  in  whole. 


WADDELL  V.  WALLACE. 
(Supreme  Court  of  Oklahoma.    Nov.  18,  1911.) 

(Syllabus  ly  the  Court.) 

1.  Breach  of  Marriage  rROMisB   (J  18*)— 

I'KTITION— SUFFICIENCV. 

A  petition  in  an  avtion  for  breach  of  prom- 
ise to  marry,  which  alleges  the  necessary  ju- 
risdictional facta,  and  clearly  alleges  that  the 
marriage  contract  was  entered  into  and  relied 
upon,  and  that  there  was  a  breach  of  such  con- 
tract without  fault  of  plaintiff,  and  that  dam- 
ages resulted  to  plaintiff  by  reason  of  such 
broach,  states  facts  snfficient  to  constitute  a 
cause  of  action  for  damages  resulting  from 
breach  of  promise. 

(Ed.  Note.— For  other  cases,  see  Breach  of 
Marriage  Promise,  Cent  Dig.  i  21;  Dec.  Dig. 
tl8.*] 

2.  Breach  or  Mabriaoe  Promise  ({  3*)— 
Right  or  Action— Effect  of  Mabbiaob  or 
Defendant. 

Where  a  woman  in  good  faith  enters  into 
a  marriage  contract  with  a  man,  and  he  fails 
to  fulfill  bis  promise,  she  may  maintain  an  ac- 
tion for  damages  against  him  for  breach  of 
promise,  notwithstanding  the  fact  that  he  waa 
married  to  another  woman  at  the  time  the  con- 
tract was  made,  if  such  fact  were  unicnown  to 
the  woman  at  the  time  of  the  engagement. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
Marriage  Promise,  Cent.  Dig.  H  4-10;  Dec 
Dig.  5  3.*] 

3.  Breach  of  Marbiaoe  Promise  (g  26*)— 
Elements  of  Damage. 

In  an  action  for  breach  of  promise  of 
marriage,  damages  may  be  recovered  for  men- 
tal anguish,  mortification,  humiliation,  and  loss 
of  health  resulting  from  such  breach,  in  addi- 
tion to  the  actual  pecuniary  loss  sustained 
thereby. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
Marriage  Promise,  Cent  Dig.  §§  38,  39;  Dec. 
Dig.  §  26.  •] 


Commissioners*  Opinion,  Division  No.  2. 
Error  from  District  Court,  Creek  County: 
John  Carrutbers,  Judge. 

Action  by  Dalsye  Wallace  against  Robert 
S.  Waddell.  Judgment  for  plaintiff,  and  de- 
fmdant  brings  error.    Affirmed. 

Woodson  Norvell,  for  plaintiff  In  error. 
N.  J.  Gubser,  R.  P.  Elliott,  and  J.  R.  Ram- 
sey, for  defendant  in  error. 

HARRISON,  C.  This  action  was  filed  In 
the  United  States  District  Court  for  the 
Western  District  of  the  Indian  Territory 
November  9,  1905,  by  Dalsye  Wallace  against 
Robert  S.  Waddell  for  damages  in  the  sum 
of  $25,520,  alleged  to  have  been  su.stalned  by 
plaintiff  by  reason  of  defendant's  failure  to 
fulfill  his  promise  of  marriage  to  plaintiff. 
After  statehood,  the  cause  was.  by  operation 
of  law,  transferred  to  the  district  court  of 
Creek  county,  Okl.,  and  on  November  13, 
1908,  a  Jury  trial  In  said  cause  was  had  In 
said  district  court  resulting  in  a  verdict  and 
Judgment  in  favor  of  the  plaintiff  In  the  sum 
of  $3,000.  In  due  time  defendant  below  filed 
his  motion  for  a  new  trial,  which  on  Novem- 
ber 14,  1008,  was  overruled  by  the  court, 
and  from  which  judgment  plaintiff  in  error 
brings  this  cause  here. 

Six  distinct  errors  are  presented  in  the  pe- 
tition In  error,  but,  as  the  transcript  of  the 
record  contains  none  of  the  evidence  at  the 
trial  nor  any  record  of  the  proceedings  had 
during  the  trial,  except  the  petition,  demur- 
rer, order  overruling  demurrer,  answer.  In- 
structions of  the  court,  verdict,  judgment, 
and  motion  for  new  trial,  there  is  but  one 
question  properly  before  this  court  for  de- 
termination, to  wit:  Whether  the  petition 
states  a  cause  of  action  or  whether  it  was 
good  against  a  general  demurrer. 

[1]  The  petition  alleges.  In  substance: 
That  In  April,  1905,  plaintiff  was  an  unmar- 
ried woman  residing  In  the  state  of  Kansas. 
That  at  that  time  defendant  represented  to 
her,  plaintiff,  that  he  was  a  single  man. 
That  upon  such  representations,  believing 
same  to  be  true  and  relying  on  the  truth  of 
same,  at  the  special  instance  and  request  of 
defendant,  she  promised  to  marry  him  and 
he  promised  to  marry  her,  and  that  they 
thereupon  entered  Into  a  marriage  contract 
each  promising  to  marry  the  other,  mutual- 
ly agreeing  that  the  marriage  should  take 
place  In  the  latter  part  of  June,  1906.  That 
thereafter,  relying  on  the  truth  of  defend- 
ant's representations  that  he  was  a  single 
man  and  relying  on  the  faithfulness  of  his 
promise  of  marriage,  she  proceeded  to  make 
preparations  for  marriage  to  defendant,  pur- 
chasing dresses  and  other  Items  of  apparel 
constituting  her  wedding  outfit,  as  expressed 
In  the  petition,  expending  therefor  the  sum 
of  $520.  That,  although  she  was  ready  to 
marry   defendant  at  the  time  agreed  upon. 


•For  other  cases  see  same  topic  ud  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Kejr  No.  bertes  A  RepT  Indexes 
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he  refused  to  marry  her.  That  thereafter, 
some  ttme  in  July,  1905,  she  met  defendant 
In  St.  Louis  at  his  special  instance  and  re- 
quest, and  there  for  the  first  time  learned 
that  he  was  not  a  single  man,  and  not  eligi- 
ble to  marriage,  for  the  reason  that  he  bad 
a  wife  from  whom  he  had  not  been  divorced 
long  enough  to  become  eligible  to  marriage, 
nnd  that  be  still  refused  to  marry  her.  That 
said  representations  of  defendant  that  be 
was  a  single  man  and  eligible  to  marriage 
were  false  and  fraudulent,  and  that  she  was 
deceived  and  defrauded  thereby.  That  hav- 
ing relied  upon  defendant's  representations 
that  he  was  eligible  to  marriage,  and  believ- 
ing in  the  truth  of  his  promises  to  marry 
her  In  the  latter  part  of  June,  she  informed 
many  of  her  friends  of  her  coming  marriage. 
That,  upon  learning  that  she  liad  been  de- 
ceived and  that  all  of  defendant's  declara- 
tions were  false,  she  was  greatly  humiliated 
thereby,  and  suffered  great  mental  anguish 
and  loss  of  health  therefrom,  and  was  dam- 
aged thereby  in  being  deprived  of  the  socie- 
ty and  support  of  a  husband  in  the  sum  of 
$10,000,  in  mortification  from  facing  her 
friends  and  comrades  in  the  sum  of  $0,000, 
in  mental  anguish  and  loss  of  health,  the 
sum  of  $9,000,  and  for  the  amount  expended 
for  wedding  clothes  $520,  for  all  of  which 
she  prayed  judgment. 

A  general  demurrer  to  this  petition  b^ng 
overruled,  defendant  filed  his  answer,  which, 
In  effect,  is  a  general  and  specific  denial  of 
the  material  allegations  in  the  petition,  and 
which  as  a  further  defense  contains  the  af- 
firmative averments  that  at  the  time  the 
marriage  contract  is  alleged  to  have  been 
made  plaintiff  was  afflicted  with  a  venereal 
disease,  due  to  no  fault  of  defendant,  and 
that  plaintiff  had  full  knowledge  that  he 
was  a  married  man,  and  had  agreed  to  mar- 
ry him  with  full  knowledge  that  he  was 
married  to  another  woman.  The  answer, 
however,  does  not  state  whether  or  not  plain- 
tiff's refusal  to  fulfill  the  marriage  promise 
was  due  to  the  facts  above. 

Upon  these  issues  the  case  went  to  the 
Jury  upon,  the  testimony.  There  being  no 
record  to  show  whether  reply  was  filed  to 
any  suppose^  new  matter  set  up  in  the  an- 
swer, or  whether  it  was  waived  by  defend- 
ant nor  any  record  of  the  evidence  adduced 
at  the  trial  nor  the  rulings  of  the  court  In 
the  admission  or  rejection  of  same,  we  must 
look  to  the  one  question  heretofore  suggest- 
ed; 1.  e.,  whether  the  petition  is  bad  for 
failure  to  state  facts  sufficient  to  constitute 
a  cause  of  action.  We  cannot  determine 
whether  the  defendant  should  have  bad 
Judgment  on  the  pleadings,  or  whether  the 
court  erred  in  the  admis.sion  or  rejection  of 
testimony,  nor  whether  the  instructions  were 
inapplicable  to  the  facts,  unless  we  have 
some  record  of  same  before  us.  As  we  have 
none,  we  will  look  to  the  question  whether 
the  demurrer  was  Improperly  overruled. 

To  determine  this  question,  we  are  brought 


to  the  inquiry  whether  a  recovery  can  be 
had  in  an  action  for  breach  of  promise 
where  the  defendant  was  a  married  man  at 
the  time  the  contract  was  entered  into.  It 
seems  to  be  the  well-established  doctrine  of 
the  courts  that  where  a  marriage  contract 
is  entered  into  between  two  parties,  one  of 
whom  is  married  at  the  time  of  the  contract, 
and  such  fact  is  unknown  and  by  the  exer- 
cise of  ordinary  diligence  could  not  have 
been  ascertained  by  the  other  party,  and  the 
party  who  Is  married  commits  a  breach  of 
such  marriage  contract  and  refuses  to  fulfill 
such  contract  an  action  can  be  maintained 
against  the  breaching  party  and  damages 
recovered  for  a  breach  of  such  contract. 
"The  fact  that  defendant  was  married  at 
time  of  the  promise  Is  not  necessarily  a  de- 
fense." 5  Cyc.  p.  1004,  and  cases  cited.  "In 
an  action  by  a  woman  for  a  breach  of  prom- 
ise of  marriage,  held,  that  the  action  could 
be  maintained  although  defendant  was  mar- 
ried at  the  time  of  the  promise,  if  the  plain- 
tiff was  ignorant  thereof.  •  •  • "  Kelley 
V.  Riley,  106  Mass.  329,  8  Am.  Rep.  336. 
Justice  Colt  in  the  same  opinion  reasoning 
further  on  this  question  says:  "•  •  • 
The  defendant  is  not  permitted  to  escape 
responsibility  on  the  ground  of  his  present 
legal  inability  to  perform  a  promise  of  mar- 
riage to  an  innocent  party.  The  damages  to 
the  plaintiff  are  certainly  not  diminished  by 
the  consideration  that  the  promise  was  made 
under  such  circumstances.  The  strict  rule 
that  a  consideration  to  support  a  promise  is 
insufficient.  If  its  performance  is  utterly  and 
naturally  impossible,  is  met  by  the  sugges- 
tion tliat,  even  if  the  future  performance 
here  is  to  be  treated  as  utterly  impossible, 
yet  the  detriment  or  disadvantage  which 
must  necessarily  result  to  the  plaintiff  in 
relying  for  any  time  on  the  promise  affords 
sufficient  consideration  to  support  the  de- 
fendant's contract."  "One  who  enters  Into 
any  forbidden  contract  in  honest  ignorance 
of  the  invalidating  fact  sustains  to  it  tbe 
like  relation  as  though  the  fact  did  not  exist. 
So  that  if  a  single  woman  receives  the  ad- 
dresses of  a  married  man  who  for  good  rea- 
sons she  believes  to  be  single,  and  an  en- 
gagement follows,  she  is  rectus  in  curia 
when  she  brings  suit  for  the  breach.  The 
man  cannot  set  up  against  her  his  wrong 
in  making  the  marriage  promise.  But  his 
being  already  married  was  a  simultaneous 
breach  of  it.  So  that  the  woman,  without 
waiting  for  the  time  for  fulfillment  to  elapse, 
may  recover  '  her  damages."  1  Bishop  on 
Marriage  and  Divorce,  i  192.  "In  all  cases 
where  the  party  is  competent  to  contract 
and  knows  of  his  incompetence  to  marry, 
whether  by  reason  of  an  existing  marriage 
or  of  fatal  and  disqualifying  disease,  or 
otherwise,  and  the  other  party  is  ignorant 
of  his  disability  to  consummate  it,  damages 
are  recoverable  for  the  breach."  4  Am.  &  E>ig. 
Enc.  of  Law  <2d  Ed.)  p.  884.  And  In  the 
case    of    Coover    t.    Davenport,    1    Heisk. 
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iTenn.)  368,  2  Am.  Rep.  706,  tbe  court  goes 
so  far  as  to  hold:  "It  was  beld  that  proof 
that  tbe  plaintiff  after  the  contract  was  en- 
ta«d  into  dlscoTered  that  the  defendant  was 
a  married  man,  and  did  not  at  once  repudiate 
the  contract,  but  continued  to  receive  bis 
attentions,  and  urged  him  to  procure  a  di- 
vorce, did  not  bar  a  recovery,  but  should  go 
In  diminution  of  damages." 

[I]  This  doctrine  seems  to  be  well  estab- 
lished and  equally  well  founded,  not  upon 
tbe  theory  that  the  plaintiff  is  entitled  to  re- 
cover because  tbe  defendant  refused  to 
marry,  notwithstanding  his  legal  disabilities, 
nor  Is  it  weakened  by  tbe  theory  that  a  ful- 
fillment of  the  marriage  contract  under  such 
circumstances  would  be  In  violation  of  law 
and  would  therefore  subject  the  parties  to  the 
penalties  thereof,  but  upon  the  lofty  theory 
that  the  sacredness  of  the  marriage  vows  and 
the  keeping  pure  and  holy  the  marriage  re- 
lation constitute  so  much  of  the  very  founda- 
tion and  superstructure  of  society  and  civil- 
ized government  that  one  who  enters  into 
such  solemn  contract,  makes  and  receives 
sncb  solemn  promises,  has  tbe  right  to  ex- 
pect their  fnlflllment,  has  the  right  to  ex- 
pect a  reasonable  compliance  with  every  ele- 
ment necessary  to  a  marriage  contract,  has 
a  right  to  expect  that  the  other  party  is 
eligible  to  marry,  and  to  expect  a  fulfillment 
of  every  promise  and  representation  made 
relative  thereto,  and  a  right  to  recover  for 
the  disappointment  resulting  from  a  breach 
thereof: 

Tbe  next  question,  then,  is  whether  the 
facts  stated  in  the  petition  are  sufficient  to 
entitle  the  plaintiff  below  to  recover  under 
this  rule  of  law.  The  petition  clearly  shows 
on  Its  face  that  a  marriage  contract  was  en- 
tered into  by  plaintiff  and  defendant;  that 
plaintiff  acted  in  good  faith  therein  and  re- 
lied thereon;  that  she  was  ready  to  fulfill  her 
promise  at  the  appointed  time;  that  the  con- 
tract was  broken  by  defendant's  refusal  to 
marry  her;  that  defendant  was  wholly  at 
fault  In  the  breach  thereof;  and  that  plain- 
tiff was  damaged  by  reason  of  such  breach 
and  setting  out  the  items  and  amounts  of 
damage  sustained  from  different  features  of 
tbe  wrong.  We  think  this  is  all  that  the 
law  requires  In  order  to  make  a  petition  good 
on  general  demurrer.  It  Is  a  statement  of 
one  cause  of  action.  "The  plaintiff  having 
establlsbed  a  promise  and  breach  with  loss, 
a  prima  fade  case  is  made  out,  thus  tbrow- 
iuK  upon  the  defendant  tbe  burden  of  vindi- 
cating himself."  4  Am.  &  Bng.  Bnc.  of  Law 
1 2d  Ed.)  p.  891,  and  notes.  "The  complaint, 
declaration,  or  petition  should  set  out  all 
facts  which  are  relied  npon  as  constituting 
the  cause  of  action,  clearly  alleging  both  the 
promises  to  marry  and  their  terms,  and  de- 
fendant's  breach.     Those  comprise  all   tbe 


issuable  facts  In  the  action,  and  are  all  that 
need  be  alleged  In  order  to  constitute  a  cause 
of  action."  5  Cyc.  pp.  1007,  1008,  and  notes. 
"A  Jury  in  making  up  its  verdict  of  damages 
In  a  breach  of  promise  case  estimates  the 
plaintiff's  pecuniary  loss  precisely  as  In  a 
suit  on  an  ordinary  contract,  then  adds  there- 
to whatever  under  the  circumstances  is 
deemed  Just  for  the  resulting  mental  suffer- 
ing." 1  Bishop  on  Marriage  and  Divorce,  g 
227.  We  think  these  authorities  announce 
the  true  rule  of  law  In  such  cases  and  think 
the  petition  comes  within  such  rule. 

[S]  The  one  remaining  question,  then,  which 
affects  the  petition,  is  whether  damages  may 
be  recovered  for  mental  anguish,  mortiflca- 
tion,  and  loss  of  health  resulting  from  the 
breach  of  promise.  "In  this  aspect  of  tbe 
case  'the  damages  which  tbe  law  affords  for 
a  breach  of  the  contract  should,'  to  quote  the 
words  of  a  learned  Judge,  'be  proportioned  to 
the  benefits  lost  by  the  breach,'  to  the  ad- 
vantages which  would  result  from  perform- 
ance. Hence  the  pecuniary  condition  of  the 
defendant  and  the  consequent  benefits  of 
tbe  marriage,  the  fact  that  the  female 
plaintiff  has  no  independent  means,  expenses 
incurred  in  getting  ready  for  the  marriage, 
and  any  other  matter  of  the  like  sort,  may 
be  submitted  to  the  consideration  of  the  Jury. 
The  wounded  feelings  and  affections,  the 
plaintiff's  mental  pain  and  mortification  con- 
sequent upon  the  breach  are  elements  of  dam- 
age. And  If  the  complaining  woman,  rely- 
ing on  the  man's  promise,  announced  the 
fact  of  the  engagement  and  Invited  her 
friends  to  the  wedding,  creating  a  special 
mortification,  her  damages  will  be  made 
thereby  still  greater.  So  they  will  be  by 
any  other  contumely  or  aggravation  attend- 
ing the  breach.  And  evidence  of  the  effect 
actually  produced  upon  her  mind  is  admis- 
sible." 1  Bishop  on  Marriage  and  Divorce 
«§  228-229.  "Under  a  general  allegation  of 
damages,  plantlff  may  recover,  not  only  an 
Indemnity  for  pecuniary  loss  and  the  disap- 
pointment of  reasonable  expectations  of  an 
advantageous  settlement  In  life,  but  also 
compensation  for  injury  to  feelings  and  affec- 
tions and  mortification  undergone."  5  Cyc.  p. 
1009,  and  authorities  therein  cited,  and  4  Am. 
&  Eng.  Enc.  of  Law  (2d  Ed.)  pp.  896-898, 
and  authorities  therein  cited. 

From  the  authorities  above  quoted  and 
from  many  others  we  have  examined  and 
from  the  facts  alleged  in  the  petition,  govern- 
ed by  the  general  rules  of  pleading,  we  con- 
clude that  the  petition  stated  a  cause  of  ac- 
tion, and  that  a  general  demurrer  thereto  was 
properly  overruled  by  the  trial  court 

The  Judgment  is  affirmed. 

P£:r  curiam.    Adopted  in  whole; 
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MARTIN  et  al.  v.  SCHUERMEYER. 
(Supreme  Court  of  Oklahoma.    Jan.  16,  1912.) 

(Syllalut  ly  the  Court.) 

1.  Municipal  Cobporations  (§  220*)— De 
JuBE  Cou.NciL— Employment  op  Attorney 
—Individual  Liability. 

Where  persons  constituting  the  de  jure 
council  of  a  city  of  the  first  class,  and  sitting  as 
a  council,  by  motion  elected  an  attorney  special 
city  counselor  to  bring  suit  to  reinstate  them 
and  the  other  de  jure  officers  into  offices  at 
that  time  claimed  and  occupied  by  others,  and 
in  the  motion  was  embodied  a  resolution  to 
pay  the  attorney  $400  if  he  won  the  suit,  and 
to  assess  the  persons  passing  the  resolution 
$200  to  pay  him  if  he  lost,  they  were  endeavor- 
ing to  contract  for  the  city,  and  the  attorney 
cannot  recover  his  fee  from  them  individually. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  220.*] 

2.  Municipal  Cobporations  (g  170*)— Con- 
tracts OF  Officers- Personal  Liability. 

Persons  are  not  liable  upon  contracts 
made  on  behalf  of  a  municipal  corporation, 
where  the  contract  shows  that  they  did  not  in- 
tend to  bind  themselves  individually,  even 
though  they  were  without  authority  to  bind  the 
corporation. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  g  170.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Superior  Court,  Muskogee 
County. 

Action  by  W.  F.  Schuermeyer  against  T. 
H.  Martin,  the  City  of  Muskogee,  a  city  of 
the  first  class  of  Oklahoma,  Edward  C.  Al- 
ley, L.  B.  Prall,  W.  F.  Shewey,  Henry  Vogel, 
and  J.  H.  Klick.  Judgment  for  plaintiff 
against  the  defendants  T.  H.  Martin,  Edward 
C.  Alley,  L.  E.  Prall.  W.  F.  Shewey,  Henry 
Vogel,  and  J.  H.  Klick,  and  in  favor  of  the 
defendant  the  City  of  Muskogee,  and  de- 
fendants bring  error.  Reversed  and  re- 
manded. 

Butte,  Boone  &  Lattlmore,  for  plaintiffs  in 
error.  McCrory  &  Eichenauer  and  J.  E. 
Wyand,  for  defendant  in  error. 

ROSSER,  C.  This  was  a  suit  by  W.  H. 
Scliuermeyer  against  the  city  of  Muskogee, 
T.  H.  Martin,  E.  C.  Alley,  I*  E.  Prall,  W.  F. 
Shewey,  Henry  Vogel,  and  J.  H.  Klick  to  re- 
cover for  legal  service  rendered  as  attorney, 
and  for  expenses  incurred  in  the  cases  of 
the  State  of  Oklahoma  ex  rel.  Attorney  Gen- 
eral V.  H.  M.  Chestnutt,  98  Pac.  435,  Same 
Plaintiff  V.  Ledbetter,  97  Pac.  834,  and  Same 
Plaintiff  V.  Walrond,  98  Pac,  435.  The  plain- 
tiff testified  in  the  case,  and  at  the  close  of 
his  testimony  the  defendant  city  of  Muskogee 
demurred  to  the  evidence,  and  the  demurrer 
was  sustained.  The  court  then  instructr 
ed  the  Jury  to  find  for  the  plaintiff  against 
the  other  defendants.  The  Jury  returned  a 
verdict  accordingly,  upon  which  judgment 
was  entered.  Plaintiff  does  not  appeal  from 
the  Judgment  In  favor  of  the  city;  but  the 
defendants  have  appealed  from  the  Judgment 
against  them. 


There  are  several  assignments  of  error; 
but  it  Is  only  necessary  to  notice  the  assign* 
ment  that  (lie  evidence  is  not  sufficient  to 
sustain  the  verdict.  The  only  evidence  la 
the  case  was  the  testimony  of  the  plaintiff. 
The  material  part  of  his  testimony  is  .as  fol- 
lows: "Q.  State  to  the  Jury  wliat  the  agree- 
ment was.  A.  At  about  this  time,  I  was 
called  upon  by  Mr.  Kimsey,  who,  prior  there- 
to, had  been  chief  of  police,  in  reference  to 
whether  or  not  the  election  which  elected 
Mr.  Ledbetter  was  legal.  At  the  time  I  in- 
vestigated this,  there  was  a  great  deal  of 
doubt  as  to  whether  or  not  the  bond  Issue 
was  legally  made,  and  whether  or  not  the 
city  was  a  city  of  the  first  class.  Mr.  Lieo 
Bennett,  who  was  then,  at  least,  acting  may- 
or, Just  elected,  sent  for  me,  and  said  that  be 
knew  tliat  the  matter  ought  to  be  settled  at 
once,  and  he  asked  me  If  I  would  not  attend 
a  meeting,  if  he  would  call  together  all  the 
members  of  the  council  and  all  the  officials 
elected  for  the  new  administration,  also  a'l 
the  old  council,  and  officials,  and  I  said  I 
would  meet  there.  They  discussed  the  mat- 
ter that  afternoon,  and  all  that  discussed 
the  proposition  thought  It  would  be  favor- 
able to  the  city  if  all  would  abide  by  one 
suit,  so  that  they  would  be  sure  as  to  the 
validity  of  the  contracts  they  were  going  in- 
to. The  old  council  withdrew  from  the  meet- 
ing and  held  a  separate  meeting,  and  there 
were  present  Mayor  Martin,  Recorder  Camp- 
bell, Mr.  Klick,  Mr.  Vogel,  Mr.  Prall,  Mr. 
Alley,  Mr.  Shewey,  members  of  the  old  coun- 
cil, who,  under  their  theory,  were  still  of- 
ficials. They  first  asked  me  to  go  Into  the 
meeting,  and  then  they  thought  that  they 
would  hold  a  secret  meeting  and  asked  me 
to  withdraw,  and  they  discussed  the  matter 
for  some  time,  and  then,  after  a  half  hour, 
they  asked  me  to  go  In,  and  they  asked  me 
to  bring  a  suit  to  determine  who  the  officers 
were.  We  considered  the  proposition,  and 
then  the  new  council  came  back  and  submit- 
ted a  proposition  to  them  that  if  they  lost 
they  would  pay  me  $200,  and  if  they  won  and 
were  seated  they  had  to  pay  me  $400;  and 
then  we  sat  in  the  room,  and  all  were  pre- 
sent there,  and  Mayor  Martin  and  somebody 
— I  think  Mr.  Klick  or  Mr.  Shewey — suggest- 
ed that  a  motion  be  made  to  elect  me  as 
special  counselor,  and  the  motion  was  put 
by  Mr.  Martin,  and  it  was  carried  that  I  tie 
special  city  counselor  for  that  purpose,  and 
also  that  I  l>e  instructed  to  bring  this  suit; 
and  if  I  won  $400  and  expenses  be  paid  nie, 
and  that  if  I  lost  they  assess  themselves 
$200  and  expenses  to  pay  me.  Mr.  Klick  then 
made  a  motion  that  I  would  be  required  to 
ask  Mr.  Wyand  in  the  case,  who,  I  had  an- 
nounced, was  also  employed  by  Mr.  Klnisey 
to  bring  the  suit  for  him,  and  ask  him  if  It 
w^ould  be  agreeable  if  he  would  associate 
himself  with  me,  and  he  said  it  was,  and  I 
said  that  as  far  as  filing  the  suit  in  the 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexa 
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Supreme  Court  that  Mr.  Wyand  would  be  In 
it  with  me ;  but  I  found  that.  Instead  of  one 
case,  three  cases  would  be  necessary,  as  there 
was  a  little  difference  between  the  chief  of 
police  and  the  mayor,  the  mayor  and  council- 
men,  and  the  conncllmen  and  the  other  of- 
ficers, so  I  prepared  three  petitions  and  went 
■over  to  Guthrie  and  called  upon  the  Attorney 
Oeneral,  and  secured  permission  to  use  his 
name  in  filing  the  suits  in  the  Supreme  Court, 
and  he  signed  all  three  petitions  we  prepared 
and  filed  them  In  the  Supreme  Court." 

He  further  testified  that  the  defendants 
were  put  back  in  office.  On  cross-examina- 
tion, he  stated  that  at  the  time  of  the  agree- 
ment the  defendants  were  not  "acting  as  de 
facto  officers  of  the  city  of  Muslcogee";  that 
Leo  El  Bennett  and  his  admiuistratton  were 
so  acting;  hut  that  the  Supreme  Court  de- 
cided defendants  were  the  de  Jure  officers. 
He  also  stated  that  Bennett  and  bis  adminis- 
tration were  not  present  when  he  was  elect- 
ed special  city  counselor.  The  test  suits 
brought  to  ascertain  whether  the  Bennett 
administration  was  legal  were  not  brought 
against  any  one  occupying  an  office  claimed 
by  any  of  the  defendants. 

[1]  It  is  clear  from  the  testimony  that  the 
defendants  did  not  intend  to  make  them- 
selves personally  liable,  unless  they  lost 
tbelr  case.  In  that  event,  they  were  to  "as- 
sess themselves  $200  and  expenses,"  and  pay 
plaintiff.  Plaintiff  went  to  the  place  where 
the  contract  was  made  upon  the  request  of 
the  acting  mayor,  Bennett,  to  meet  both  the 
defendants  and  the  de  facto  officers.  His 
services  were  thought  useful  to  the  city. 
Both  councils  met  together,  and  then  the  de- 
fendants withdrew  and  talked  it  over.  The 
de  facto  officers  then  came  in  and  proposed 
tliat  if  defendants  were  reinstated  in  office 
they  pay  plaintiff  $400,  but  that  if  they  were 
not  seated  they  would  pay  $200.  Who  was 
to  pay  the  .$400?  Evidently  the  city.  The 
de  facto  officers  would  have  no  interest  In 
fixing  a  private  fee  to  be  paid  by  private 
individuals.  They  were  evidently  giving  their 
Judgment  as  to  what  the  city  ought  to  pay  if 
defendants  were  seated.  The  defendants 
acted  on  their  Judgment;  for  a  motion  was 
made  by  one  of  the  defendants,  and  was  put 
by  defendant  Martin,  to  elect  plaintiff  special 
counselor,  and.  to  again  quote  plaintiff,  "it 
was  carried  that  I  be  special  city  counselor 
for  that  purpose,  and  also  that  I  be  instruct- 
ed to  bring  this  suit;  and  if  I  won  $400  and 
expenses  be  i>aid  me,  and  that  if  I  lost  they 
assess  themselves  $200  and  ext^enses  to  pay 
me."  Defendants  did  not  intend  to  pay  any- 
thing If  they  won.  They  intended  for  the 
city  to  pay.  It  was  only  in  the  event  they 
lost  that  they  would  assess  themselves.  The 
very  fact  that  plaintiff  sued  the  city  indicates 
that  he  considered  the  city  liable. 

[J]  The  law  Is  that  an  officer  contracting 
on  behalf  of  a  public  corporation,  and  In- 
tending to  so  contract,  Is  not  personally  li- 


able on  bis  contract,  where  he  has  been  guilty 
of  no  fraud  or  misrepresentation,  and  where 
the  person  with  whom  be  contracts  baa  the 
same  means  of  knowing  the  extent  of  his  au- 
thority as  he  has,  though  he  exceeds  his  au- 
thority, and  for  that  reason  does  not  bind  the 
corporation.  Ogden  v.  Raymond,  22  Conn. 
379,  58  Am.  Dec.  429;  First  National  Bank 
V.  Commissioners,  81  Minn.  95,  83  N.  W.  468 ; 
McCurdy  v.  Rogers,  21  Wis.  197,  91  Am.  Dec. 
468;  Sanborn  v.  Neal,  4  Minn.  126  (Gil.  83), 
77  Am.  Dec.  502 ;  Butler  v.  Mitchell,  15  Wis. 
355;  Mann  v.  Richardson,  66  111.  481;  New 
York  &  Charleston  S.  S.  Co.  v.  Harbison 
(C.  C.)  16  Fed.  681;  Humphrey  v.  Jones,  71 
Mo.  62;  Oliflers  v.  Belmont,  15  Misc.  Rep. 
120,  36  N.  T.  Supp.  813;  Henry  v.  Henry,  73 
Neb.  746,  103  N.  W.  441.  The  reason  for 
this  rule  is  that  the  powers  of  officers  of  mu- 
nicipal corporations  are  prescribed  by  law, 
and  the  public  have  equal  means  of  know- 
ing what  the  law  Is  as  the  officers  themselves. 
The  rule  is  different  as  to  agents  of  private 
persons  or  corporations.  People  contracting 
with  persons  holding  themselves  out  as  agents 
of  private  individuals  or  corporations  have 
not  equal  means  of  Icnowledge  with  the 
agents,  and  have  the  right  to  presume  that 
their  authority  is  what  they  represent  It  to 
be.  Yet,  even  in  cases  of  agency  for  private 
persons,  if  the  agent  explains  the  facts  with 
reference  to  his  authority,  or  if  the  other 
party  has  knowledge  of  the  facts,  the  agent 
Is  not  personally  liable,  where  he  has  at- 
tempted to  bind  a  principal,  though  be  ex- 
ceeds his  authority.  Ogden  v.  Raymond,  22 
Conn.  379,  58  Am.  Dec.  420 ;  Ware  v.  Mor- 
gan, 67  Ala.  461;  Klay  v.  Bank,  122  Iowa, 
506,  96  N.  W.  315;  31  Cyc.  1649,  and  cases 
there  cited. 

Now,  in  this  case,  the  defendants  were  not 
holding  office,  and  to  that  extent  the  case  is 
different  from  any  case  cited  by  counsel,  or 
found  after  considerable  search.  But  the 
principle  Involved  is  the  same.  They  did  not 
Intend  to  bind  themselves,  and  did  not  mis- 
represent their  authority.  They  may  have 
believed  that,  if  reinstated,  their  action 
would  be  validated.  They  were  consulting 
and  employing  plaintiff  to  act  as  their  attor- 
ney for  their  own  benefit,  it  is  true,  but  also 
for  the  benefit  of  the  city,  and  the  suits  were 
not  brought  in  the  names  of  any  of  the  de- 
fendants. Both  de  facto  and  de  Jure  officials 
wanted  the  validity  of  certain  contracts  set- 
tled. Plaintiff  knew  as  much  about  their 
power  to  bind  the  city  as  they  did,  and  pos- 
sibly more.  Then,  unless  they  intended  to 
bind  themselves,  why  should  they  be  held? 
Men  are  not  bound  by  contract  further  than 
they  Intend  to  be  bound,  unless  estopi)el, 
misrepresentation,  or  fraud  enter  Into  the 
case.  In  this  case,  there  Is  no  element  of  ei- 
ther. The  fact  that  plaintiff  has  rendered 
vfllunble  services  for  nothing  cannot  change 
the  law.  Tlie  contract  as  made  is  all  the 
courts   can   consider,    and,   considering  that 
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only,  plaintiff  cannot  recover  on  the  contract 
as  proven. 

The  caae  should  be  reversed  and  remanded 
for  farther  proceedings,  not  inconsistent  with 
this  opinion. 

PER  CURIAM.    Adopted  in  wbol& 


BALLINGER  &  LEE  et  aL  t.  VON  WEISE. 
(Supreme  Court  of  Oklahoma.    Jan.  9,  1912.) 

(Si/llaiiii  iv  the  Court.) 
Appeal  and  Error   (|  671*)— Review— Ne- 

CESsiTT  OP  Case-Made. 

Errors  not  arising  on  the  record  proper 
cannot  be  considered  in  this  court,  unless  the 
proceedings  are  brought  to  this  court  by  a 
case-made,  served  within  the  time  allowed  by 
law,  or  fixed  by  the  order  of  the  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  anc. 
Error,  Dec.  Dig.  i  671.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Carter  County  Court;  I.  R.  Ma- 
son,  Judge. 

Action  by  Charles  Von  Weise  against  Bal- 
linger  ft  I^ee,  to  recover  damages  on  account 
of  breach  of  contract.  Judgment  for  plain- 
tiff, and  defendants  bring  error.     Affirmed. 

AMES,  C.  The  motion  for  new  trial  in 
this  case  was  overruled  on  December  11th, 
and  60  days  were  allowed  within  which  to 
serve  the  case-made.  The  case-made  was 
Served  on  February  11th.  No  extension  of 
time  was  procured,  and  therefore  the  case 
was  not  served  within  the  time  fixed  by  the 
court  We  cannot  therefore  consider  errors 
not  appearing  on  the  record  proper,  and,  as 
none  of  the  errors  assigned  arise  on  the  rec- 
ord proper,  the  case  should  be  afflrnied. 

PER  CURIAM.     Adopted  In   whole. 


BRADT  et  aL  v.  BANK  OF  COMMERCE  OF 

COWETA  et  al. 
tSupreme  Court  of  Oklahoma.    Jan.  9,  1912.) 

(Syllabut  hy  the  Court.) 

Appeal  and  Error  (§  568*)— Settling  Case- 
Made. 

Motion  to  dismiss  overruled,  on  the  au- 
thority of  St.  L.  &  S.  F.  R.  Co.  v.  Davis,  120 
I'ac.  562,  banded  down  this  term. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  568.*] 

Error  from  District  Court,  Okmulgee 
County. 

Action  between  A.  C.  Brudy  and  Maude 
Brady  and  the  Bank  of  Commerce  of  Cow- 
eta and  others.  From  the  Judgment,  the 
Bradys  bring  error.  On  motion  to  dismiss. 
Overruled. 

F.  F.  Lamb,  for  plaintiffs  in  error.  Oweu 
ft  Stone  and  T.  E.  Lipscomb,  for  defendants 
In  error. 


KANE,  J.  Thla  cause  comes  on  to  be 
heard  upon  the  motion  to  dismiss  filed  by 
the  defendants  In  error.  In  support  of  their 
motion  counsel  say:  "That  this  case  is  In 
all  respects  similar  to  the  cases  of  Ellen 
Hamilton  v.  Bennie  D.  Havercamp  (No.  2.- 
483)  124  Pac.  73,  dismissed  by  this  honor- 
able court,  opinion  filed  Novemt)er  14,  1911, 
and  Rlchard.son  v.  Beidleman  (No.  2,523)  126 

Pac.  816,  opinion  filed  November  14,  1911, 
and  should  be  dismissed  for  the  same  rea- 
sons." 

The  case  at  bar  differs  from  the  foregoing 
cases  in  this:  At  the  time  the  case-made  was 
served,  which  was  within  the  time  granted 
by  the  Judge  who  tried  the  cause  before  his 
retirement  from  office,  the  defendants  In  er- 
ror waived  their  right  to  suggest  amend- 
ments and  agreed  that  the  case-made  might 
be  presented  for  settlement  without  notice. 
It  seems  to  be  more  analogous  to  St.  L.  ft 
S.  F.  R.  C^.  V.  Davis,  120  Paa  562,  handed 
down  this  term,  wherein  it  is  held  tliat  the 
effect  of  waiving  notice  of  time  and  place  of 
signing  and  settling  the  case-made  is  to 
change  the  definite  time  fixed  for  that  pur- 
pose by  the  notice  to  any  time  within  the 
period  which  lies  between  the  date  of  serv- 
ice of  the  case-made  and  the  expiration  of 
the  time  for  taking  the  appeal. 

As  the  retiring  Judge  signed  and  settled 
the  case-made  in  the  instant  case  within  such 
time,  the  motion  to  dismiss  the  appeal  must 
be  overruled.  All  the  Justices  concur,  ex- 
cept DUNN,  J.,  absent  and  not  participating. 


BARNES  V.  AMERICAN  SODA  FOUN- 
TAIN CO. 

(Supreme  Court  of  Oklahoma.    Feb.  6,  1912.) 

(SyUabut  by  the  Court.) 

1.  Infants    (J  57*)  —  Contracts— Ratifica- 
tion. 

In  order  to  recover,  in  an  action  begun 
since  statehood,  on  notes  given  by  a  minor  in 
the  Indian  Territory  in  1904,  but  who,  at  the 
time  suit  was  begun,  which  was  prior  to  state- 
hood, had  arrived  at  full  age,  it  is  necessary  to 
prove  that  the  malier  had,  since  arriving  at  full 
age,  made  some  promise,  or  had  in  some  way 
ratified  his  contract,  and  such  promise  of  rat- 
ification to  be  binding  on  him  must,  according 
to  section  3.'i84,  c.  68,  Mansf.  Dig.  Ark.,  have 
been  in  writing. 

[Ed.    Note.— For   other    cases,    see    Infants. 
Cent.  Dig.  ij  136-148,  151;  Dec.  Dig.  {  57.*] 

2.  Contracts  (S  2*)- What  Law  Governs- 
Contracts  of  Infant. 

In  such  case  section  3384,  c.  68,  Mansf. 
Dig.  Ark.,  which  was  in  force  in  the  Indian 
Territory  at  the  time  the  contract  was  made, 
fixed  the  rights  and  liabilities  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  2,  41,  145;   Dec.  Dig.  §  2.*] 

3.  Statutes  (§  279*)— Pleading- Necessity. 

In  this  case  it  was  unnecessary  for  defend- 
ant to  plead  and  prove  the  statutes  of  Arkan- 
sas.    The  provisions  of  the   Schedule  of   the 
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Conatltution  of  tkc  state  required  the  court  to 
take  judicial  notice  of  the  same. 

{Kd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  |  378;  Dec  Dig.  |  279.*] 

Commissioners'  Opinion,  DlTlsion  No.  1. 
Error  from  Tulsa  County  CJourt;  N.  J.  Qnb- 
■er.  Judge. 

Action  by  tbe  American  Soda  Fountain 
ConiiMiny  against  W.  I.  Barnes  for  money 
due  on  promissory  notes.  Judgment  for  plain- 
tiff.    Defendant  brings  error.    Reversed. 

Ramsdale  A  Brown,  for  plalntlfl  in  error. 
Hnlette  F.  Aby,  Wm.  F.  Tucker,  and  Andrew 
T.  Bradley,  for  defendant  in  error. 

ROBBRTSON,  a  This  is  an  appeal  from 
a  Judgment  entered  January  24,  1910,  in  tbe 
county  court  of  Tulsa  county,  In  favor  of 
tbe  defendant  In  error  and  against  plaintiff 
in  error.  Said  Judgment  was  entered  on  cer- 
tain promissory  notes,  given  by  the  plaintiff  in 
error,  in  payment  of  a  soda  fountain,  and 
were  made,  executed,  and  delivered  on  March 
1,  19(M,  at  Francis,  in  the  then  Indian  Ter- 
ritory, by  W.  I.  Barnes,  plaintiff  in  error, 
who  was  then  a  minor  of  tbe  age  of  19  years. 
None  of  the  notes  were  paid  at  the  time  suit 
was  instituted,  September  1,  1909.  Plaintiff 
in  error  attained  bis  majority  In  March, 
1905.  In  bis  answer  he  admits  the  execu- 
tion of  the  notes  sued  on,  but  says  he  was 
under  tbe  age  of  21  years  at  the  time  of 
tbeir  execution,  and  that  t^e  same  were  void 
by  reason  of  his  minority,  and  that  be  has 
never,  since  tbe  execution  of  the  same,  rati- 
fied or  in  any  way  confirmed  the  execution  or 
dellviery  of  the  said  notes.  In  writing;  that 
In  tbe  spring  immediately  after  the  execu- 
tion and  delivery  of  tbe  alleged  notes  he 
notified  tbe  defendant  in  error  that  he  had 
rescinded  bis  contract  of  purchase  and  offer- 
ed and  agreed  to  surrender  the  said  soda 
fountain,  wbiCh  the  defendant  In  error  re- 
fused to  accept;  and  further  charged  that 
In  1904  be  again  offered  to  surrender  the 
said  soda  fountain  to  the  said  defendant  in 
error,  and  also  in  1908;  and  also  fountain 
bad  been  turned  over  to  one  W.  B.  Fox ;  and 
that  the  same  is  now,  and  has  been  for  a 
long  time,  at  tbe  disposal  of  the  said  defend- 
ant in  error,  its  agents,  servants,  and  em- 
ployes, and  bas  not  been  used  by  this  plain- 
tiff in  error  since  tbe  summer  of  1904.  Trial 
was  liad  to  tbe  court  without  a  Jury,  and 
Judgment  was  rendered  against  Barnes  and 
In  favor  of  the  American  Soda  Fountain 
Company,  and  from  this  Judgment  Barnes 
appeals. 

[1,2]  The  only  question  in  this  case,  as 
contended  by  plaintiff  in  error,  requiring  con- 
sideration, is  whether  or  not  an  infant's  con- 
tract, under  tbe  facts  of  tbe  case  and  the 
law  applicable.  Is  binding,  after  he  reaches 
his  majority,  without  being  ratified  or  af- 
firmed. But  we  think  the  real  question  Is 
whether  or  not  plaintiff  in  error  ratified,  in 


writing,  tbe  contract  sued  on,  after  be  ar- 
rived at  full  age.  If  he  did,  then  the  Judg- 
ment must  be  affirmed;  if  not,  then  it  can- 
not stand.  Plaintiff  in  error  relies  upon  the 
provisions  of  section  3384,  c  68,  Mansf.  Dig. 
Ark.,  which  was  in  force  in  that  part  of  tbe 
state  where  tbe  notes  were  executed  in 
March,  1904,  which  reads  as  follows:  "No 
action  shall  be  maintained  whereby  to  charge 
any  person  upon  any  promise  made  after 
full  age,  to  pay  any  debt  contracted  during 
infancy,  unless  such  promise  or  ratification 
shall  be  made  by  some  writing  and  signed  by 
the  party  charged  therewith."  Defendant 
in  error  contends  that  there  are  two  cogent 
reasons  why  this  statute  does  not  apply  to 
the  case  at  bar;  tbe  first  being  that  it  is 
inapplicable  for  that  it  is  not  sought  to 
charge  the  defendant  upon  any  promise  made 
after  full  age  to  pay  any  debt  contracted 
during  infancy,  and  for  the  further  reason 
that,  even  though  it  did,  tbe  plaintiff  in  er- 
ror. If  he  desired  to  rely  uiton  this  statute, 
should  plead  and  prove  It  It  will  be  ob- 
served, however,  that  the  first  reason  as- 
signed is  not  as  broad  as  tbe  statute^  which 
says  that  "no  action  shall  be  maintained 
whereby  to  charge  any  person  upon  any 
promise  made  after  full  age,  to  pay  any  debt 
contracted  during  infancy,  unless  such  prom- 
ise or  ratification  shall  be  made  by  some 
writing,"  etc.  Defendant  In  error  recovered 
in  the  court  below  on  tbe  theory  that  the 
plaintiff  In  error  bad,  after  arriving  at  full 
age,  ratified  the  contract;  but  it  failed  to 
show  that  such  ratification  "uxu  made  J>v 
tome  torititnf  and  signed  by  the  party  to  te 
charged  theretoith."  It  was  essential  to  a 
recovery  that  such  be  done.  Nor  can  we 
agree  with  tbe  contention  of  counsel  for  tbe 
defendant  in  error  that  tbe  ijAalntiff  in  er- 
ror, to  avail  himself  of  sucb  statute,  should 
plead  and  prove  the  same.  Tbe  contract 
sued  on  was  made  prior  to  statehood,  at 
Francis,  In  Indian  Territory ;  but  defendant 
became  of  age  prior  to  statehood,  and  the 
rights  of  tbe  parties  thereto  were  fixed  by 
the  law  in  force  at  that  place,  at  the  time  of 
the  execution  of  the  contract,  which,  as  has 
been  seen,  was  chapter  68,  Mansf.  Dig.  of 
Ark. 

[3]  Section  1  of  tbe  Schedule  of  the  Con- 
stitution of  the  state  of  Oklahoma  provides 
that:  "No  existing  rights,  actions,  suit,  pro- 
ceedings, contracts,  or  claims  shall  be  affect- 
ed by  the  change  in  tbe  form  of  government, 
but  all  shall  contlnne  as  if  no  change  In  the 
form  of  government  bad  taken  place,"  etc. 
Hence  it  was  unnecessary  for  plaintiff  In  er- 
ror to  plead  the  statute  In  the  court  below  in 
order  to  obtain  Its  benefits.  The  question  of 
pleading  foreign  statutes  bas  no  place  In  the 
trial  of  this  cause  for  tbe  reason  that  the 
statutes  of  Arkansas,  prior  to  the  adoption 
of  the  Constitution,  were  applicable  to  tbe 
contract  sued  on,  and  by  virtue  of  section  1 
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of  the  Schedule  of  tbe  Constitution,  Bupra, 
remained  in  full  force  so  far  as  said  con- 
tract was  concerned,  and  controls  the  case 
now. 

Therefore  it  becomes  apparent  that  the 
judgment  of  the  county  court  of  Tulsa  coun- 
ty was  erroneous,  and,  for  the  reasons  above 
given,  the  same  should  be  reversed. 

PER  CURIAM.    Adopted  In  whole. 


RUDD  ▼.  WILSON  et  aL 
(Supreme  Court  of  Oklahoma.    Feb.  6,  1912.) 

(8yttahu$  iv  the  Court.) 

Appeai.  and  Rbrob  (§  773*)— Bbibpb— Fail- 
UBE  OF  Defendant  in  Ebbob  to  File— Rb- 

VEBSAL. 

Where  counsel  for  plaintiff  in  error,  in 
conformity  with  tlie  rules  of  this  court,  has 
prepared,  served,  and  filed  a  brief,  in  which, 
with  Other  coutentions,  it  is  insisted  that  tbe 
judgment  and  verdict  appealed  from  are  not 
reasonably  supported  by  the  evidence,  and  is 
contrary  to  law,  and  there  is  no  brief  filed,  and 
no  reason  given  for  its  absence,  on  tbe  ^art  of 
defendant  in  error,  this  court  is  not  required  to 
search  the  record  to  find  some  theory  upon 
which  the  judgment  below  may  be  sustained; 
but,  where  the  brief  filed  appears  reasonably  to 
sustain  the  assignments  of  error,  tbe  court  may 
reverse  the  judgment  in  accordance  with  the 
prayer  of  the  petition  of  plaintiff  in  error. 
Butler  V.  McSpadden,  25  Okl.  465,  107  Pac. 
170. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3104,  3108-3110;  Dec. 
Dig.  t  773.»] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Okfuskee  County  ; 
John  Caruthers,  Judge. 

Action  by  Nellie  Rudd  against  Samuel  M. 
Wilson,  Flora  A.  Wilson,  and  James  C. 
Smith  to  recover  on  a  promissory  note,  and 
to  foreclose  a  real  estate  mortgage  securing 
same.  Judgment  for  defendants;  plaintiff 
brings  error.     Reversed. 

C.  T.  Iluddlestou,  for  plaintiff  In  error. 

ROBERT.SON,  C.  Plaintiff  In  error  has 
completed  her  record  and  filed  it  in  this 
court  on  April  10,  li>10,  and  has  also  filed  a 
brief  in  support  of  the  assignments  of  error 
contained  in  her  petition  in  error;  said 
brief  having  been  filed  on  May  11,  1910. 
Twenty  months  have  elapsed,  and  defendants 
in  error  have  not  coniplle<l  with  rule  7  of 
this  court  (95  Pac.  vl),  relative  to  filing 
briefs;  nor  have  they  offered  any  excuse 
for  their  failure  so  to  do.  Counsel  for  plain- 
tiff In  error  has  filed  an  able  and  exhaustive 
brief  in  support  of  his  contentious.  We  do 
not  know  upon  what  theory  the  trial  court 
rendered  judgment  against  plaintiff  below, 
and  defendants  In  error  have  not  given  us 
the  benefit  of  their  knowledge  on  the  subject. 
In  Nrttograph  Machine  Co.  v.  Brown  et  al., 
19  Okl.   77,  91   I'ac.  849,   Mr.  Chief  Justice 


Burford,  speaking  for  tbe  conrt  on  an  iden- 
tical question,  said:  "The  failure  of  the 
defendants  In  error  to  appear  or  file  any- 
brief  must  be  taken  as  a  confession  of  the 
alleged  errors,  at  least  sufficient  to  warrant 
a  reversal  of  the  judgment."  3  Enc.  P.  & 
P.  729;  Parson  r.  Haskell,  30  111.  App.  444; 
Mattooa  v.  Holmes,  14  111.  App.  392 ;  Green 
v.  Blalack,  25  Tex.  417;  Richter  v.  Fresno 
Canal  Co.,  101  Cal.  582.  36  Pac.  96;  Davis 
V.  Hart,  103  Cal.  5.30,  37  Pac.  480.  See,  also. 
In  support  of  this  doctrine,  Douglass  t. 
Craig,  9  Kan.  App.  885,  61  Pac.  320;  i  Nay- 
lor  V.  Beery,  7  Kan.  App.  815,  52  Pac.  580;« 
Peak  V.  Stote,  67  Kan.  824,  72  Pac.  1100; 
Chamberlain  v.  liesley,  39  Fla.  452,  22  South. 
736;  Butler  T.  McSpadden,  2S  Okl.  4ft5,  107 
Pac.  170;  Ellis  v.  Outler,  25  Okl.  469,  106 
Pac.  957;  Burkner  v.  Bank,  25  Okl.  472,  106 
Pac.  959;  Reeves  &  Co.  v.  Brennan,  25  Okl. 
544,  106  Pac.  959;  Hardware  Co.  v.  Prlteh- 
ard,  25  Okl.  808,  108  Pac.  360. 

We  have  read  with  care  the  brief  filed 
by  plaintiff  in  error,  and  from  a  considera- 
tion thereof  It  seems  to  us  that  the  point 
raised — "that  the  findings  of  the  court,  and 
Its  decision  thereon,  are  not  sustained  by  the- 
evidence,  and  Is  contrary  to  law" — is  well 
taken. 

We  will  not  render  judgrient  for  plaintiff 
In  error,  although  the  condition  of  the  rec- 
ord might  warrant  tbe  same,  but  will  con- 
tent ourselves  by  saying  that  tbe  judgment 
of  the  district  court  of  Okfuskee  county 
should  be  reversed  and  this  ciiuse  remanded,, 
with  instructions  to  grant  a  new  trial. 

PER  CURIAM.    Adopted  in  whole. 


NEW  STATE  GROCERY  CO.  v.  WILES. 
(Supreme  Court  of  Oklahoma.     Feb.  6,  1912.>' 

(Syllahus  by  the  Court.} 

Appeal  and  Erbor  (§  1005*)— Review— Con- 

FLiCTiNo  Evidence. 

Where  there  is  a  conflict  in  the  evidence, 
and  the  issue  is  submitted  to  the  jury  under 
proper  instructions,  and  a  motion  for  new  trial 
IS  overruled,  this  court  will  not  disturb  the  ver- 
dict on  the  weight  of  the  evidence. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g  3949;    Dec.  Dig.  i  1005.»1 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Choctaw  County  Court;  W.  T. 
Glenn,  Judge. 

Action  by  the  New  State  Grocery  Conipany 
against  O.  Welsh,  In  which  was  Issued  a 
writ  of  attachment.  Maggie  Wiles  tiled  an 
Interplea  in  the  case,  chiinilug  the  proiierty 
attached    as    belonging    to    her.      Judgment 


'  Reported  In  full  In  the  Paclflo  Reporter ;  re- 
ported as  B  memnranduin  decialoo  without  opinion 
in  9  Kan.  App.  883. 

'  Reported  In  full  In  the  Paclllc  Reporter;  re- 
ported as  a  memorandum  decision  without  opinion 
In  7  Kan.  App.  813. 


•For  other  cases  see  sam*  topic  and  section  NUMBER  in  Dec.  Dig,  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexe* 
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was  rendered  for  tb»  pUtntUt  wainst  tlie 
d^endant  on  tke  debt,  and  for  t)ve  inter- 
pleader for  tbe  property,  aod  tike  plaintiff 
oringB  error.    Affirmed. 

B.  D.  Jordan,  for  plaintiff  In  error.  Bpriggs 
ft  Hardlaon,  for  defendant  in  error. 

AMES,  O.  The  defendant,  Welsh,  conduct- 
ed a  hotel  in  Hugo.  He  became  indebted  to 
th«  plaintiff,  the  New  SUte  Grocery  Oom- 
I>any,  for  groceries.  The  plaintiff  levied  an 
attachment  on  the  fumitnre  in  the  hotel, 
and  Maggie  Wiles  filed  an  interplea  in  the 
attachment  case,  claiming  the  fumitnre  l>»- 
longed  to  her.  The  plaintiff  denied  this 
claim,  and  further  pleaded  that  site  was  es- 
topped from  claiming  the  furniture  by  hav- 
ing permitted  Welsh  to  hold  himself  ont  as 
the  owner  of  it.  The  defendant  defaulted, 
and  the  case  went  to  trial  on  the  interplea. 
Tb«e  was  testimony  tending  to  show  that 
the  Interpleader  owned  the  famlture,  and 
tbei«  was  testimony  tending  to  show  that 
the  defendant  had  represented  to  the  plain- 
tiff that  he  owned  the  furniture,  that  the 
Interpleader  knew  of  this  representation, 
and  that  the  credit  would  not  haye  been  ex- 
tended, except  upon  the  belief  that  the  de- 
fendant did  own  the  furniture.  The  inter- 
pleader positiT^y  denied  that  she  knew  of 
any  such  representation,  or  that  she  Iiad 
participated  in  It  The  case  was  submitted 
to  the  Jury  uiwn  instructions,  which  are  not 
complained  of,  and  the  only  error  assigned 
Is  that  the  rerdict  la  not  supported  by  the 
eridence.  The  issue  liaylng  been  fairly  sub- 
mitted to  the  Jury,  there  being  a  conflict  in 
the  evidence,  the  Jury  having  found  the  fact 
on  this  conflict,  and  the  court  having  ap- 
proved the  verdict,  it  will  not  be  disturbed 
here. 

Finding  no  error,  we  think  the  Judgment 
•t  the  trial  court  should  be  alBrmed. 

PBB  CURIAM.    Adopted  in  whole. 


00  Okl.  720) 

EEDUS  V.  MATTISON. 
(Supreme  Court  of  Oklahoma.    Jan.  18, 1012.) 

(ByVlabtu  hy  th9  Oonrt.f 

1.  Appxal  and  Ebror  (8  1082*)— Justices  or 
TUB  Pbacb  ({  125*)  —  Pbbsxntation  or 
QcBsnoNS  IK  Tbial  Coubt— Dkcisions  or 

INTEBMKDIATE    COUBTS— APFCAL   JBOll    JUS- 
TICE   OF  THE  PEACS. 

Under  lection  6381  of  Snyder'a  Compiled 
Laws,  which  proTides  that,  in  cases  where  a 
defendant  has  been  arrested,  or  his  property 
attached.  Judgment  must  be  entered  at  the 
close  of  the  trial,  and  in  other  eases  it  must  be 
entered,  either  at  the  dose  of  the  trial,  or,  if 
the  jostice  then  desires  further  time  to  con- 
sider, on  or  by  the  fourth  day  thereafter,  both 
days  inclusive,  it  was  erroneous  for  a  justice 
to  take  the  case  under  consideration  from  the 
day  of  the  trial  on  the  14th  day  of  the  month 
■atil  the  18th  before  rendering  judgment:  but 
a  Jadgment  rendered  on  the  18th  was  not  void. 


and  the  error  cannot  be  raised  for  €^  irst 

time  on  appeal  to  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J»  1133-1136,  42SM1292; 
Dec  Dig.  I  10S2;*  Juatiees  of  the  Peace,  Cent 
Dig.  I  390;   Dec.  Dig.  |  125.*] 

2.  Justices  or  thb  Pkacx  (|  171*)— Revibw 
ov   DxciBions — Affxai, — Constitdtioiiai. 

PBO  VISION. 

Section  14  of  article  7  of  the  Constitution 
of  Oklahoma  requires  all  cases  appealed  from 
a  court  of  a  Justice  of  the  peace  to  be  tried 
de  Bovo  in  the  connty  court 

[Eid.  Note.— For  other  cases,  see  Justices  ot 
the  Peace,  Dec.  Dig.  f  171.*] 

3.  EviDENCB  (|  183*)— Best  akd  Sccondabt 
Evidence— Aduisbibility. 

It  is  proper  to  admit  oral  testimony  as  to 
the  coBtents  of  a  writing,  when  it  is  first  shown 
that  the  writing  is  lost  and  cannot  be  pro- 
duced. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  605-G37;  Dec  Dig.  I  183.*] 

4.  Appeal  and   Erkob   (|  1064*)  —  AonoRft 
roB  Bbeacu— Instructions. 

Where  an  instruction  could  not  have 
misled  the  jury,  it  Is  not  cause  for  reversal, 
though  some  of  the  language  used  is  inaccurate. 
[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4221-£224;  Dec  Dig.  | 
1064.*] 

5.  Contbactb  (i  353*)— AonoHs  fob  Bbbacb 

— Instbuctio.vs. 

It  Is  not  error  to  instruct  the  jury  that 
though  defendant  contracted  with  a  third  party 
to  furnish  certain  bailding  stone,  it  did  not 
necessarily  follow  that  he  did  not  contract  with 
plaintiff,  but  that  if  there  was  a  contract  with 
a  third  party  that  was  a  circumstance  for  their 
coaaideratioa,  in  determining  whether  there 
was  a  contract  with  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec  Dig.  t  353.*] 

6.  Trial   (§  251*)— Instructions. 

It  was  not  error  to  refuse  to  instruct  the 
jury  that  plaintiff  had  a  lien  on  the  building  for 
work  done  and  materials  furnished,  where 
plaintiff  had  sued  on  contract,  and  the  jury 
was  instructed  that  plaintiff  could  not  recover, 
unless  he  proved  the  contract  by  a  preponder- 
ance of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  {{  587-005;   Dec  Dig.  |  251.*] 

Error  from  Wagoner  County  Court;  W.  T. 
Drake,  Judge. 

Action  by  M.  M.  Mattison  against  W.  R. 
Re£u8.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Brown  &  Stewart  and  S.  T.  Wiggins,  for 
plaintiff  in  error.  Evert  P.  Rhea,  for  de- 
fendant in  error. 


ROSSER,  O.  The  defendant  in  error,  M. 
M.  Mattison,  hereinafter  called  "plaintiff," 
brought  this  action  against  W.  R.  Redus, 
plaintiff  in  error,  hereinafter  called  "defend- 
ant," in  the  Justice  court  of  Porter  township. 
Wagoner  county,  Okl.,  to  recover  an  amount 
alleged  to  be  due  him  for  getting  out  certain 
stone  used  in  defendant's  building  In  Tulla- 
hassee,  Okl.  There  was  a  Judgment  for 
plaintiff  in  the  Justice  court.  The  defendant 
appealed  to  the  county  court  of  Wagoner 
county,  where  the  case  was  tried  before  a 


•Tor  oth«r  sasM  hs  same  topic  and  seetloa  NUUBEB  ia  Dae.  Dig.  *  Am.  Dig.  Key  No.  Ssrisk  *  R«p'r  iadexes 
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Jury,  and  tbet«  was  a  rerdict  and  judgment 
for  plaintiff  for  $63.45.  The  defendant  has 
appealed  from  the  judgment,  and  assigns  a 
number  of  errors  which  may  be  considered 
under  four  heads:  First.  That  the  judgment 
of  the  justice  of  the  peace  is  void.  Second- 
That  the  verdict  is  not  sustained  by  the  evi- 
dence. Third.  That  the  court  erred  in  the 
admission  of  testimony  offered  by  plaintiff, 
and  in  excluding  evidence  offered  by  de- 
fendant. Fourth.  That  the  court  erred  In 
giving  Instructions  numbered  2,  7,  9,  and  11, 
and  In  refusing  to  give  instructions,  request- 
ed by  the  defendant,  numbered  3  and  5. 

The  case  was  tried  before  the  justice  of 
the  peace,  without  a  jury,  on  the  14tb  of 
March,  1908,  and  the  justice,  on  his  own  mo- 
tion, took  the  case  under  advisement  until 
March  18th,  at  which  time  he  rendered  judg- 
ment for  plaintiff  for  $66,  with  interest  and 
attorney's  fee. 

[1]  The  defendant  claims  tliat,  under  pro- 
visions of  section  6381  of  Snyder's  Compiled 
Laws,  the  justice  bad  lost  jurisdiction  to 
render  judgment  at  the  time  it  was  render- 
ed. That  section  is  as  follows:  "Upon  a 
verdict,  a  justice  must  immediately  render 
Judgment  accordingly.  When  the  trial  is  by 
the  Justice,  Judgment  must  be  entered  imme- 
diately after  the  close  of  the  trial,  if  the 
defendant  has  been  arrested,  or  his  property 
attached;  in  other  cases  it  must  be  entered 
either  at  the  close  of  the  trial,  or,  If  the  jus- 
tice then  desires  further  time  to  consider,  on 
or  by  the  fourth  day  thereafter,  both  days 
inclusive."  This  section  was  taken  from  the 
statutes  of  Kansas,  and  was  construed  by 
the  Supreme  Court  of  that  state  in  the  case 
of  Stewart  t.  Waite,  19  Kan.  218.  It  was 
held  in  that  case  that,  where  the  trial  was 
had  on  the  18th  day  of  the  month,  and  tlie 
case  was  held  under  advisement  until  the  22d 
day  of  the  month.  It  was  erroneous  for  the 
Justice  to  enter  Judgment  But  it  was  also 
held  that  the  Judgment  was  not  void,  but 
was  simply  an  error  for  which  the  district 
court  should  have  reversed  the  Judgment  of 
the  Justice  of  the  peace. 

[21  In  the  case  at  bar,  the  defendant  did 
not  raise  this  objection  in  the  county  court, 
but  raises  It  for  the  first  time  in  his  brief. 
It  is  a  rule  that  mere  errors,  not  jurisdic- 
tional, cannot  be  taken  advantage  of  for  the 
first  time  in  the  Supreme  Court,  and  for  that 
reason  the  objection  comes  too  late.  Be- 
sides, this  action  was  brought  since  the  ad- 
mission of  the  state  into  the  Union,  and,  un- 
der section  14  of  article  7  of  the  Constitu- 
tion of  this  state,  appeals  from  judgments 
of  justices  of  the  peace  are  tried  de  novo  in 
the  county  court.  The  action  of  the  justice 
in  rendering  judgment  out  of  time  being 
merely  an  error,  and  not  being  such  as  to 
divest  the  Justice  court  of  Jurisdiction,  the 
county  court  had  the  right  to  try  the  case 
on  appeal,  and  to  hear  and  dispose  of  ail 
(inestlons  of  law  and  fact,  as  if  the  case 
had   originally    been   brought    there.     Gulf 


Pipe  Line  Co.  v.  Vanderberg,  28  OU.  037, 
115  Pac.  782,  34  L.  R.  A.  (N.  S.)  661;  PattMi 
V.  Cagle,  122  Paa  154,  not  yet  offlcially  re- 
ported. 

The  plaintiff  testified  that  as  be  was  go- 
ing to  Tulsa,  to  a  Republican  convention, 
the  defendant,  who  was  also  on  the  train, 
asked  Mm  If  be  got  out  certain  rock  used 
in  the  schooihouse  at  Porter,  and  he  replied 
ttiat  he  did;  that  defendant  then  told  him 
to  get  out  some  just  like  that;  that  plaintiff 
asked  what  kind  of  rock  he  wanted,  and  be 
repUed  he  wanted  good  building  stone;  Uiat, 
after  further  negotiation,  defendant  said, 
"All  right,  go  atiead  and  get  it  out;"  that 
plaintiff  asked  him  who  paid  for  It,  and  de- 
fendant replied,  "I  will."  And  he  further 
testified  ttiat  at  the  depot  of  Tulsa,  after 
the  convention,  be  went  to  the  defendant 
and  again  asked  who  paid  for  the  work,  and 
defeodant  again  said  he  would.  The  con- 
tract, as  testified  to  by  the  plaintiff,  related 
to  rubble  stone.  A  witness  named  Hardrldge, 
who,  defendant  claimed,  was  the  person  with 
whom  he  contracted  to  get  out  the  stone,  tes- 
tified to  substantially  the  same  conversation. 
The  defendant  testified,  with  reference  to 
the  conversation  on  the  trial,  as  follows: 
"Mr.  Mattisou  said  to  me,  'I  liave  a  contract 
with  Lester  Hardrldge  to  get  out  some  stone 
for  you,'  and  lie  says,  'Who  does  the  paying?' 
Now,  tliat  was  all  he  said  to  me,  and  I  said, 
'I  do  the  paying.'  Now,  that  was  everytliing 
that  was  said,  relative  to  that  contract,  ou 
the  train;  there  was  nottilng  else  said  about 
it."  One  witness  testified  that  some  time 
before  the  stone  was  quarried  the  defendant 
said  he  had  been  out  to  look  at  the  stone, 
which  Mattison  had  quarried.  In  the  school- 
house  at  Porter,  and  that,  it  was  the  kind 
of  stone  he  wanted,  and  that  he  was  going 
to  get  Mattison  to  quarry  it  for  him.  There 
was  a  great  deal  of  other  testimony  In  the 
case,  but  tbe  principal  part  of  the  testimony 
bearing  upon  tbe  question  of  the  original 
contract  Is  as  stated  above,  and  Is  ample  to 
support  the  verdict  of  the  Jury.  In  fact,  it 
seems  conclusive  that  the  defendant  agreed 
to  pay  for  the  stone,  and  he  scarcely  denies 
it  in  bis  own  testimony. 

[3]  Tbe  defendant  assigns  as  error  tbe 
action  of  the  court  in  permitting  the  plain- 
tiff to  testify  as  to  the  contents  of  an  order, 
signed  by  defendant,  for  certain  stone  of 
the  class  known  as  "dimension  stone."  It 
was  shown  by  the  plaintiff  that  be  produced 
the  written  paper  at  the  trial  in  the  justice 
court,  identified  it,  and  introduced  It  in  evi- 
dence, and  it  was  shown  that  he  had  not  had 
it  since,  and  that  he  and  his  attorney  had 
been  unable  to  find  It,  though  they  had  en- 
deavored to  do  so.  Upon  this  showing,  it 
was  proper  to  admit  evidence  of  its  contents. 
The  defendant  complains  that  he  was  not 
Iiermitted  to  explain  the  contents  of  a  cer- 
tain card  written  by  him  to  plaintiff's  attor- 
ney. The  card  spoke  for  Itself,  and  could 
not  have  been  material  upon  the  original 
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contract  between  the  parties.  The  defoid- 
ant  also  complained  that  he  was  not  per- 
mitted to  Introduce  in  evidence  an  account 
rendered  by  L.  C.  Hardrldge,  showing  all 
money  i>ald  by  him  upon  orders  of  Lk  C. 
Hardrldge.  The  court  did  not  commit  error 
In  excluding  the  statement.  The  defendant 
was  permitted  to  show  all  moneys  that  he 
had  paid  plaintiff  on  the  order  of  L.  C.  Hard- 
rldge, and  It  was  not  material  what  amounts 
be  paid  other  parties  upon  his  order. 

[4]  The  defendant  complains  of  the  in- 
structions of  the  court,  upon  the  ground 
that  paragraphs  2  and  9  are  conflicting. 
Paragraph  2,  in  substance,  tells  the  jury 
that  before  plaintiff  can  recover  they  must 
find  that  there  was  a  binding  contract  be- 
tween plaintiff  and  defendant,  and  that,  if 
there  was  no  contract,  then  plaintiff  could 
not  recover.  The  ninth  paragraph  repeats 
the  charge  that  there  must  be  a  contract  be- 
fore plaintiff  can  recover,  and  states,  fur- 
ther, ttiat:  "A  contract  may  be  either  ex- 
pressed or  Implied,  but  there  must  be  a 
union  of  minds  upon  that  one  subject,  in 
order  to  constitute  a  contract."  While  the 
conrt  says  the  contract  may  be  either  ex- 
pressed or  implied,  the  further  statement 
that  there  must  be  a  union  of  minds  upon 
that  subject  must  have  made  it  clear  to  the 
Jury  that  they  must  find  more  than  a  con- 
tract Implied  by  law,  and  if  the  reading  of 
the  whole  Instruction  leaves  that  clear  the 
Jory  could  not  have  misunderstood  the  court, 
and  could  not  liave  found  for  plaintiff,  un- 
less they  had  found  that  there  was  a  con- 
tract, agreed  to  by  the  defendant,  before  the 
work  was  done,  and  the  case  should  not  be 
reversedt  though  some  of  the  language  used 
was    Inaccurate. 

[S]  The  eleventh  instruction  complained  of 
was  to  the  effect  that,  if  the  jury  found 
from  tbe  evidence  that  the  defendant  con- 
tracted with  Hardrldge  to  furnish  the  stone, 
it  did  not  necessarily  follow  that  tbe  defend- 
ant did  not  contract  with  the  plaintiff,  but 
that  that  was  to  be  considered  as  a  circum- 
stance in  ttie  case.  This  was  no  error.  If 
defendant  contracted  to  pay  plaintiff,  he 
would  be  compelled  to  do  so,  although  he 
might  have  agreed  to  pay  Hardrldge  also. 
An  examination  of  the  testimony  leads  to 
the  conclusion  that  the  defendant  contracted 
with  Hardrldge  to  get  out  the  stone,  but 
that  tbe  plaintiff,  not  being  willing  to  rely 
upon  Hardrldge  for  bis  pay,  had  a  dednite 
understanding  with  the  defendant  that  he 
<the  defendant)  would  pay  for  the  stone  that 
plaintiff  got  out.  There  Is  nothing  in  the 
law  which  would  prevent  him  from  making 
a  contract  of  this  sort,  and  if  tbe  defendant 
promised  to  pay  the  plaintiff  for  the  stone 
be  would  be  compelled  to  do  so,  notwith- 
Htanding  be  bad  promised  to  pay  Hardrldge 
also. 


[t]  Tbe  instmctions  requested  by  the  de- 
fendant were  all  given  in  substance,  except 
that  portion  of  instructions  3  and  5  which 
told  the  Jury  that  the  law  protected  plain- 
tiff  for  the  services  rendered.  In  other 
words,  tbe  contention  of  the  defendant  is 
that  the  Jury  should  have  been  told  in  their 
instructions  that  the  plaintiff  had  a  lien  up- 
on tbe  building  for  work  done,  and  was 
protected,  even  though  he  had  no  contract. 
It  was  neither  necessary  nor  proper  to  so 
instruct  the  Jury.  The  Jury  were  properly 
instructed  that  plaintiff  could  not  recover, 
unless  he  had  a  contract;  and  it  was  neither 
necessary  nor  proper  to  Instruct  them  as  to 
what  other  remedy  he  might  have  to  get  his 
money,  should  they  find  that  there  was  no 
contract. 

The  evidence  in  tbe  case  is  ample  to  sus- 
tain the  verdict,  and,  there  being  no  ma- 
terial error  In  the  case,  it  should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


BAKER  V.  STONEBRAKER. 
(Supreme  Court  of  Oklahoma.    Feb.  6,  1912.) 

(8t/Uabut  by  th«  Court.) 

JuDOMBNT  (i  393*)— Vacating— Groumdb. 

On  February  4,  1910,  nearly  two  years 
after_  motion  for  new  trial  had  been  overruled 
and  judgment  entered,  from  which  no  appeal 
was  taken,  a  party  filed  his  motion  to  vacate 
a  judgment,  getting  up  several  reasons  there- 
for. The  judgment  was  not  void,  but  was  reg- 
ular on  its  face,  and  dealt  with  a  subject-mat- 
ter over  which  the  conrt  had  jurisdiction.  It 
aflirmatiTelv  appeara,  also,  that  it  bad  juris- 
diction of  the  persons  of  the  parties.  The  mo- 
tion to  vacate  was  not  supported  by  affidavit, 
no  evidence  was  introduced  in  support  of  tbe 
same,  and  no  reasons  shown  which  would  war- 
rant the  setting  aside  of  said  ju(^ment.  Held, 
that  the  court  committed  no  error  in  denying 
the  motion  to  vacate. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  «g  746,  763;    Dec  Dig.  §  393.*] 

Commissioner's  Opinion,  Division  No.  1. 
Error  from  Creek  County  Court;  Joslah  C. 
Davis,  Judge. 

Action  by  H.  M.  Stonebraker  against  W. 
O.  Baker,  in  replevin,  to  recover  posHcsslou 
of  specific  personal  property.  Judgment  for 
plaintiff,  defendant  brings  error.     Atlirmed. 

F.  W.  Jacobs,  for  plaintiff  in  error.  Mc- 
Dougal,  Lattimore  &  Lytle,  for  defendant  in 
error. 

ROBERTSON,  C.  On  January  21,  1908, 
the  def^idant  in  error,  II.  M.  Stouebruker, 
began  an  action  in  replevin  in  the  county 
court  of  Creek  county  against  the  jiiaiutlff 
in  error,  \V.  O.  Baker,  to  recover  possession 
of  two  head  of  cattle  of  the  value  of  $7U. 
On  February  1,  1008,  Baker  filed  his  answer 
to  the  petition  in  replevin,  which  was  a  gen- 
eral denial,  and  on  February  13,  1908,  the 
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canae  was  tried  to  the  court  without  a  Jury, 
and  a  Judgment  was  entered  In  favor  of 
Stonebraker  for  the  possession  of  the  said 
property  and  costs.  On  February  14,  1908, 
motion  for  new  trial  was  made,  and  on  Feb- 
ruary 15th  same  was  OTerruled,  argument 
of  counsel  being  waived,  and  no  exceptions 
being  taken,  although  the  court  gave  defend- 
ant 30  days  in  which  to  make  and  serve  a 
case,  wliich  time  was,  by  proper  order,  ex- 
tended until  March  23,  1008,  when  a  case- 
made  was  filed  in  the  office  of  the  county 
court  of  said  county,  and  was  settled  and 
signed  by  the  court  on  the  same  day.  The 
appeal  was  abandoned  by  Baker,  and  the 
case-made  was  never  filed  in  the  Supreme 
Court.  Nothing  further  wns  done  until  Jan- 
uary 28,  lOlO.  when  Stonel)raker  filed  prte- 
dpe  for  execution.  Februao"  •*.  1010,  nearly 
two  yenrs  after  motion  for  new  trial  had 
been  overruled,  defendant  filed  motion  to 
vacate  the  judgment  so  entered,  as  afore- 
Siiid,  for  the  following  reasons:  "First.  That 
the  court  had  no  Jurisdlotion  of  the  cause 
of  the  action.  Second.  That  the  court  had 
no  Jurisdiction  of  the  person  of  the  defend- 
ant. Third.  That  the  said  court  had  Judi- 
cial notice  that  the  said  cause  of  action  had 
been  adjudicated  in  a  court  of  competent  Ju- 
risdiction In  and  for  Creek  county,  state  of 
Oklahoma.  Fourth.  That  the  i>etltion  or  af- 
fidavit of  the  plaintiff  does  not  state  facts 
suflident  to  constitute  a  cause  of  action." 

The  e.vecution,  pending  determination  of 
this  motion,  was  recalled.  Thereafter,  on 
February  9,  1910,  the  motion  to  vacate  was 
denied,  and  exceptions  were  allowed  the 
defendant,  and  he  was  given  50  days  in 
which  to  make  and  serve  a  case  for  this 
court.  It  is  therefore  apparent  that  the  only 
question  presented  for  the  consideration  of 
this  court  is  the  action  of  the  trial  court  In 
denying  defendant's  motion  to  vacate  the 
Judgment,  entered  two  years  prior  to  the 
date  of  the  said  motion.  The  motion  to  va- 
cate was  not  supported  by  affidavit,  and  the 
grounds  thereof  are  as  above  stated.  Coun- 
sel for  plaintiff  In  error  evidently  proceeds 
on  the  theory  that  the  Judgment  as  entered 
was  void,  and  that  the  same,  therefore,  can 
be  vacated  at  any  time  on  motion.  Section 
C.lOl,  Snyder's  Comp.  Laws  of  Okla.  1900, 
does  provide:  "  •  •  •  A  void  Judgment 
may  be  vacated  at  any  time  on  motion  of  a 
party  or  any  person  affected  thereby." 
Phoenix  Bridge  Co.  v.  Street,  9  Okl.  422,  60 
Pac.  221:  Anglea  v.  McMaster,  17  Okl.  501, 
87  Pac.  (too. 

Let  us,  therefore,  examine  the  grounds 
relied  upon  for  vacating  the  Judgment,  as 
set  out  in  the  motion,  the  first  of  which  is. 
"The  court  had  no  Jurisdiction  of  the  cause 
of  action."  That  the  county  court  of  Creek 
county  had  Jurisdiction  of  the  subject-mat- 
ter of  an  action  in  replevin,  In  which  the 
right  of  possession  of  two  head  of  cattle 
of  the  value  of  $70  Is  Involved,  is  so  well 
settled  that  citation  of  authority  seems  whol- 


ly unnecessary.  See  section  12,  art.  7,  of  the 
Constitution  of  Oklahoma,  and  sections  1977 
and  1978,  art  5,  Snyder's  Comp.  Laws  of 
Okla.  1909;  Cooper  v.  Austin,  119  Pac.  206, 
decided  by  Rosser,  Commissioner,  Xovember 
18,  1911,  but  not  yet  officially  reported. 

The  second  ground  of  the  motion  is,  "The 
court  had  no  Jurisdiction  of  the  person  of 
the  defendant."  The  record  affirmatively 
shows  that  defendant  appeared  at  all  stages 
of  the  proceedings,  both  in  person  and  by 
Mann,  Jackson  &  Woodwell,  his  attorneys, 
and  filed  an  answer  and  other  pleadings, 
and  contested  the  case  throughout,  and  after 
Judgment  served  notice  of  appeal,  and  did, 
in  fact,  make  and  serve  a  case-made  for  the 
Supreme  Court,  but,  for  reasons  not  appar- 
ent of  record,  abandoned  the  same.  There 
was  a  general  appearance  by  the  defendant, 
and  this  Is  the  first  time  any  objection  to  the 
Jurisdiction  of  the  person  of  the  defendant 
has  been  made;  and  we  do  not  think  counsel 
for  defendant  seriously  relies  upon  this 
ground  of  the  motion,  as  no  argument  is 
made  and  no  authorities  cited  in  support 
thereof,  and  no  reason  is  given  in  support  of 
said  ground  of  said  motion. 

The  third  ground  of  the  motion  is,  "Tliat 
the  said  court  had  Judicial  notice  that  the 
said  cause  of  action  had  been  adjudicated  in 
a  court  of  competent  Jurisdiction  in  and  for 
Creek  county,  state  of  Oklahoma."  There  is 
nothing  in  this  contention.  The  county  court 
of  Creek  county,  being  a  court  of  record,  is 
not  required  to  take  Judicial  notice  of  Judg- 
ments of  Justices  of  the  peace,  and,  at  any 
rate,  in  an  action  In  replevin,  the  county 
court  tries  each  case  on  the  facts  presented 
and  the  law  applicable  thereto;  and  there  is 
nothing  in  the  record  before  us  that  would 
warrant  or  authorize  us  in  saying  that  the 
Judgment  of  the  Justice  of  the  peace,  as  com- 
plained of  by  counsel  for  plaintiff  in  error, 
acted  in  any  way  as  a  bar  to  the  mainte- 
nance of  the  action  of  replevin  in  the  county 
court.  On  the  contrary,  it  has  been  fre- 
quently held  by  our  courts  ttiat  the  statutory 
action  of  replevin  is  sufficiently  flexible  to 
authorize  a  settlement  of  all  the  equities  of 
the  property  In  controversy  as  between  the 
parties.  McFayden  v.  Masters,  11  Okl.  16, 
66  Pac.  284. 

The  fourth  and  last  ground  of  the  motion 
is,  "That  the  petition  or  affidavit  of  the 
plaintiff  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action."  An  examination 
of  the  affidavit  in  replevin  shows  that  it 
contains  ail  the  necessary  statutory  require- 
ments, and  is  sufficient  In  every  particular. 
No  objections  of  any  kind  were  made  to  it 
in  the  court  below,  and  none  in  this  court, 
save  the  fourth  ground  of  the  motion  herein- 
above set  out.  which  is  not  supiwrted  by  ci- 
tation of  authority  or  argument  of  counsel. 
In  this  case  the  court  made  special  findings 
of  fact,  upim  which  Judgment  waa  entered. 
The  Judgment  is  full  and  complete,  and  the 
court,  having  Jurisdiction  of  the  subject-mat- 


Digitized  by 


Google 


OkL) 


MALOY  T.  JOHNSON 


257 


ter  and  of  the  persons  ot  the  parties,  was 
authorized  by  law  to  reuder  such  a  Judgment 
as  was  entered  In  this  case.  We  take  it  that 
the  true  rule  In  cases  of  this  character  Is 
that  a  motion  to  vacate  Is  only  proper  when 
the  defect  or  failure  of  jurisdiction  appears 
upon  the  face  of  the  record.  No  such  defect 
or  want  of  jurisdiction  appears  upon  the 
face  of  the  record  before  us.  The  defendant 
had  an  opportunity  to  correct  any  errors  oc- 
curring at  the  trial,  but  abandoned  the  same 
for  reasons  best  known  to  himself.  He  will 
not  be  permitted  now  to  take  advantage  of 
his  own  neglect,  and  try  this  case  on  Its 
merits,  by  motion  to  vacate  Judgment,  after 
a  lapse  of  two  years  time. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  county  court  of  Creek  county 
should  be  afiiruied. 

PEB  CURIAM.    Adopted  In  whole. 


MALOT  V.  JOHNSON  et  al. 
(Supreme  Conrt  of  Oklahoma.    Feb.  C,  1912.) 

(Syllabus  by  the  Court.) 
Action   (5  50*)— Joindeb  of  Cacses  of  Ac- 
tion. 

Where  an  attorney  is  alleeed  to  have 
fraudulently  procured  the  conveyance  of  his 
client's  property  to  his  wife,  and  the  attorney's 
wife  has  conveyed  the  property  to  a  third 
person,  who  had  full  knowledge  of  the  facts, 
and  where  facts  are  alleged  showing  that  a_  re- 
sulting trust  would  arise  in  favor  of  the  client 
against  his  attorney's  wife,  it  is  not  an  im- 
proper joinder  of  causes  of  action  for  the 
<-lipnt,  as  plaintiff,  to  sue  the  attorney,  his 
wife,  and  the  third  person,  for  the  purpose  of 
havinr  a  trust  declared  and  recovering  dam- 
ages lor  the  wrongful  detention  of  the  prop- 
erty. 

lEd.  Note.— For  other  cases,  see  Action, 
Cent.  Dig.  $§  511-547;    Dec.  Dig.  {  50.*] 

Commissioners'  Opinion,  EMvlsIon  No.  1. 
Error  from  District  Court,  Okfuskee  County; 
John  Caruthers,  Judge. 

Action  by  David  F.  Maloy  against  Dock 
Johnson,  C.  T.  Huddleston,  and  Lena  W. 
Iluddleston  to  cancel  deeds  and  to  recover 
damages  for  the  unlawful  detention  of  real 
estate.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Reversed  and  remanded. 

J.  A.  Baker  and  Winston  T.  Banks,  for 
plaintiff  in  error. 

AMES,  C.  This  case  was  decided  on  de- 
murrer. The  ground  of  the  demurrer  was 
that  two  causes  of  action  were  Improperly 
joined  in  the  petition.  This  demurrer  was 
sustained,  and  judgment  rendered  for  the  de- 
fendants. The  only  question  Involved,  there- 
fore, is  whether  the  petition  has  improperly 
joined  two  causes  of  action. 

For  a  first  cause  of  action  against  Dock 
Johnson,  one  of  the  defendants,  the  plaintiff 
Blleeed   that  he  was   the  owner  of  certain 


described  land,  entitled  to  the  immediate 
possession  thereof;  that  Dock  Johnson  un- 
lawfully keeps  the  plaintiff  out  of  posses- 
sion; and  that  be  has  been  damaged  in  the 
sum  of  $500  thereby.  For  a  second  cause  of 
action  against  the  defendants,  the  plaintiff 
alleged  that  in  1905  he  purchased  the  land 
from  one  Culberson  Sharpe;  that  at  that 
time  the  defendant  C.  T.  Huddleston  acted 
as  his  attorney;  that  the  deed  was  taken 
and  recorded;  that  thereafter  the  said  Hud- 
dleston informed  the  plaintiff  that  there  was 
some  defect  in  his  title,  and  plaintiff  there- 
upon employed  Huddleston  to  correct  the 
defect,  and  agreed  to  pay  him  $100  for  his 
legal  sen'lces;  that  thereafter  he  learned 
that  the  said  Huddleston  represented  to  the 
original  grantor,  Sharpe,  that  he  desired  an- 
other deed  to  the  plaintiff,  correcting  thin 
defect,  and  that  by  this  representation  he 
Induced  Sharpe  to  execute  another  deed, 
which  was  not,  as  he  thought,  to  the  plain- 
tiff, but  in  fact  to  Mrs.  Huddleston,  the  wife 
of  C.  T.  Huddleston;  that  thereafter  Hud- 
dleston caused  his  wife  to  convey  the  said 
laud  to  the  other  defendant  Johnson;  that 
all  three  of  the  defendants  had  full  an^ 
complete  knowledge  of  the  fraud  which  had 
been  practiced;  that  Mrs.  Huddleston  paid 
nothing  for  the  laud,  and,  at  the  time  of  the 
conveyance  from  her  to  Johnson,  Johnson 
had  full  knowledge  of  the  facts,  and  at  that 
time  the  plalutlff  was  In  possession  by  a 
tenant ;  that  Johnson  thereupon,  by  "tamper- 
ing" with  the  tenant,  procured  an  assign- 
ment of  his  lease  and  went  Into  possession 
thereunder,  and  thereafter  set  up  his  claim 
to  the  land.  The  petition  further  alleges 
that  the  deeds  to  Mrs.  Huddleston  and  to 
Johnson  created  them  trustees  of  the  title 
for  his  use  and  benefit. 

It  will  be  observed  from  this  statement  of 
the  petition  that  the  second  paragraph  Is 
merely  a  more  full  statement  of  the  facts 
on  which  the  plaintiff  bases  his  right  to  re- 
cover against  Johnson,  which  is  alleged  in 
general  terms  In  the  first  paragraph.  Sny- 
der's Statutes,  JS  5623,  provides: 

"The  plaintiff  may  unite  several  causes 
of  action  in  the  same  petition,  whether  they 
l>e  such  as  have  heretofore  been  denominat- 
ed legal  or  equitable,  or  both,  where  they  all 
arise  out  of  either  one  of  the  following 
classes: 

"1.  The  same  transaction,  or  transactions, 
connected  with  the  same  subject  of  action." 

"6.  Claims  to  recover  real  property,  with 
or  without  damages  for  the  withholding 
thereof,  and  the  rents  and  profits  of  the 
same. 

"7.  Claims  against  a  trustee,  by  virtue  of 
a  contract,  or  by  operation  of  law. 

"But  the  causes  of  action  so  united  must 
all  belong  to  one  of  these  classes,  and  must 
affect  all  the  parties  to  the  action,  except  in 
actions  to  enforce  mortgages  or  other  liens." 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Rep'r  luaexe» 
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In  Tootle  T.  Kent,  12  OkL  8T4,  78  Pac. 
810,  Kent,  Brady,  and  McPIw«  were  part- 
ners, doing  business  in  Oklahoma  City. 
Tootle  and  others  were  partners,  doing  busi- 
ness In  Missouri.  By  apparent  collusion  be- 
tween McPhee  and  Tootle,  the  stock  of  mer- 
chandise belonging  to  Kent,  Brady,  and  Mc- 
Phee was  taken  possession  of  by  Tootle  un- 
der a  chattel  mortgage  and  the  store  closed. 
Kent  sued  Brady  and  McPhee,  and  the  mem- 
bers of  Tootle's  Arm,  for  dissolution  of  his 
partnership,  for  an  aoconntlng,  for  a  recelr- 
er,  and  for  damages  by  reason  of  the  fraudn- 
lent  and  wrongful  acts  of  the  defendants  la 
closing  the  store.  It  was  held  that  these 
causes  were  properly  nnlted  tn  the  same  peti- 
tion, as  they  both  grew  out  of  the  same 
transaction,  or  transactions  connected  with 
the  subject  of  the  action. 

In  Aylesbury  Mercantile  Go.  ▼.  Fltcta,  22 
Okl.  475,  09  Pac.  1080,  23  L.  B.  A.  (N.  S.) 
573,  the  sixth  paragraph  of  the  syllabus  is 
as  follows:  "Causes  of  action  in  tort  may 
be  joined  In  separate  counts  in  the  same 
petition  with  causes  of  action  in  contract, 
when  th^  all  arise  out  of  the  same  transac- 
tion, or  transactions  connected  with  the 
same  subject  of  action,  and  affect  all  the 
parties  to  the  action." 

In  Murphy  r.  Crowley  et  aL,  140  OaL  141, 
78  Pac.  820,  the  fourth  paragraph  of  the 
syllabus  is  as  follows:  "Under  the  Code, 
declaring  that  plaintiff  may  unite  several 
causes  of  action  in  the  same  complaint, 
where  they  all  arise  out  of  claims  against  a 
trustee  by  virtue  of  a  contract  or  by  opera- 
tion of  law,  an  alleged  heir  Is  entitled  to 
unite  a  cause  of  action  against  her  foster 
mother  to  set  aside  certain  deeds  by  her 
foster  father  to  the  mother,  on  the  ground 
of  undue  Influence  and  mental  incapacity, 
with  an  action  against  a  purchaser,  with  no- 
tice, of  other  land  from  the  mother,  which 
had  been  conveyed  to  her  by  the  father  un- 
der similar  drcumstancee." 

In  Waters  v.  Brownlee,  186  Oa.  182,  71 
8.  B.  6,  the  first  paragraph  of  the  ^llabus 
is  as  follows:  "A  petition  by  children,  al- 
leging that  their  father  purchased  land,  tak- 
ing the  title  In  his  own  name,  and  used  their 
money  in  part  payment  of  the  purchase 
price,  and  that  subsequoitly  the  land  was 
bought  at  sberUTs  sale,  under  process  against 
their  father,  by  others,  with  notice  of  an  im- 
plied trust,  who  sold  to  ethers,  who  also  had 
notice  of  the  trust,  and  in  the  itetltlon  both 
the  father  and  those  ultimately  holding  un- 
der the  purchaser  at  sherUTs  sale  being  de- 
fendants, and  the  prayers  bdng  to  declare  a 
trust  and  tor  an  acoonntlng  against  each  for 
the  mesne  profits  during  the  time  the  re- 
spective defendants  were  tn  possession  of  the 
land,  is  not  multifarious,  nor  subject  to  ob- 
jection, on  the  ground  that  there  Is  a  mis- 
joinder of  itartles  defendant  See  Gonley 
V.  Bndc,  100  Qa.  187,  28  S.  B.  07." 


This  subject  la  discussed  In  Pomeroy's 
Code  Remedies  (8d  Ed.)  pars.  452-458,  and 
in  Bmerson  v.  Nash,  124  Wis.  800,  102  N.  W. 
921,  70  L.  B.  A.  826,  109  Am.  St  Rep.  9U. 

We  are  ef  the  opinion  that  the  demurrer 
was  improperly  sustained,  and  for  that  rea- 
son that  the  case  should  be  reversed  and  re- 
manded. 

PER  CURIAM.    Adopted  la  whotak 


(St  OH.  to 

ELUS  ▼.  AECERS  et  aL 
(Snpreaie  Court  ef  Oklahoma.    Feb.  6,  1912.) 

(Sylldbut  Hr  tht  Coturt.) 
EzxcunoN  (j  170*)— JosTiCEs  ov  th«  Pkacb 
(if  125,  135*)— Adequatx  BracEDT  at  Law 

— JODO>CENl>— VALIDITT. 

A  obtained  a  judgment  against  £.  in  the 
justice  court,  but  £.  for  some  reason  failed  to 
appeal.  After  the  time  for  appeal  had  elapsed, 
he  brought  suit  in  the  district  court  to  enjoin 
ttie  issuance  and  service  of  an  execution  on 
said  judgment  on  the  ground  that  the  same 
was  void,  for  the  reason  that  the  justice  did 
not  "immediately,"  after  the  verdict  of  the 
jury,  enter  the  judgment  in  his  docket.    Held: 

(a)  Injunction  will  not  lie,  for  the  reason 
that  he  had  an  adeqaate  remedy  at  law  by 
way  of  appeal,  which  was  not  denied  him  on 
account  of  fraud,  mistake  of  fact,  accident,  or 
some  unavoidable  casualty,  or  any  act  of  the 
opposite  party. 

(b)  The  Judgment,  for  the  reason  complain- 
ed of,  was  voidable  only,  and  not  void,  and  in 
such  case  equity  wiO  not  interfere  er  attempt 
to  reform  it 

[E&l.   Note.— For  other  eases,  see  BxecnUon, 
Cent  Dig.  H  407,  510;  Dec.  Dig.  I  170;*  Jus- 
tices of  the  Peace,  Cent  T"  "  "~ 
309,  426-447;    Dee.  Dig. 


Peace,  Cent  Die.  H  S 

~       ~       11  M6,  135.*] 


>2,  885- 


Commissioners'  Optnlon,  Division  No.  L 
Brror  from  District  Court,  Texas  Oounty; 
R.  H.  Loofboorrow,  Jndge. 

Action  by  O.  U  Ellis  against  J.  A.  Akera, 
W.  H.  Castleberry,  and  William  Edens  to  en- 
join an  execution.  Judgment  for  the  defend- 
ants; plaintiff  brings  wror.    Affirmed. 

Wm.  M.  Clark,  for  plaintiff  in  error. 

ROBERTSON,  0.  Plaintiff  in  wror,  who 
was  plaintiff  below,  filed  his  petition  against 
defendants  in  error  In  the  district  conrt  of 
Texas  county  on  the  20th  day  of  October, 
1900,  and  thereby  sought  to  enjoin  the  col- 
lection of  a  judgment  in  the  sum  of  $26,  en- 
tered on  June  22,  1000,  before  W.  H.  OasUe- 
berry,  justice  of  the  pence,  of  Hooker  town- 
ship, Texas  oounty,  Okl.,  on  a  bill  of  partic- 
ulars filed  by  John  A.  Akers  against  O.  I<. 
Ellis.  Ellis  appealed  from  said  Judgment  to 
the  district  court,  where,  on  motion  of  Akers, 
the  appeal  was  dismissed.  Thereafter  he 
filed  suit  in  the  district  court  to  enjoin  the 
issoanoe  of  an  execution  on  said  Judgment  of 
the  Justice  of  the  peace.  At  the  trial  de- 
fendants objected  to  the  introduction  of  evi- 
dence, for  that  the  petition  did  not  state 
facts  sufficient  to  warrant  the  court  in  grant- 
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log  tbe  relief  sought  Tbls  objection  was 
sustained,  and  the  petition  was  dismissed. 
Thereafter  plaintiff  filed  a  "motion  to  set 
aside  the  order  or  Judgment,  and  for  a  re- 
hearing In  tbe  case,"  which  motion  was  sup- 
ported by  a  number  of  affidavits.  Thereaft- 
er, on  March  26,  1910,  the  said  motion  was 
overruled  by  the  court,  and  "thirty  days  was 
allowed  the  plaintiff  to  file  his  appeal  in  the 
Supreme  Court  of  the  state  of  Oklahoma." 
riaintlff  in  error  seelcs  to  review  said  Judg- 
ment of  the  district  court,  and  has  filed  in 
this  court  his  petition  In  error,  to  which  Is 
attached  a  purported  transcript.  The  de- 
fendants In  error  have  filed  no  brief;  nor 
have  they  made  any  appearance. 

The  transcript  Is  defective,  not  being  pre- 
pared and  certified  In  compliance  with  rule 
16  of  this  court  (20  Old.  x,  95  Pac.  vli); 
but.  even  though  there  were  no  objections  to 
the  sufllclency  of  the  same,  we  are  not  per- 
mitted to  consider  the  alleged  errors  of  the 
trial  court,  for  the  reason  that  none,  except 
tbe  sufficiency  of  tbe  petition,  is  presented 
for  review  by  this  court  by  the  transcript. 
Section  59.39,  Snyder's  Comp.  Laws  Old. 
1909.  reads:  "Tbe  record  shall  be  made  up 
from  the  petition,  process,  return,  the  plead- 
ings subsequent  thereto,  reports,  verdicts,  or- 
ders. Judgments,  and  all  material  acts  and 
proceedings  of  tbe  court,"  etc. 

In  Tribal  Development  Co.  et  al.  v.  White 
Bros,  et  al.,  28  Oltl.  527,  114  Pac.  736,  it  is 
said:  "Under  tbls  statute.  It  has  been  held 
that  motions  and  orders  thereon  are  not  part 
of  tbe  record  proper,  and  can  be  made  part 
of  tbe  appeal  record  only  by  bill  of  excep- 
tions or  case-made;  the  ruling  being  stated 
in  tbe  case  of  Menten,  v.  Sbuttee  et  al.,  11 
Okl.  381,  67  Pac.  478,  as  follows:  'Motions 
presented  in  tbe  trial  court,  the  rulings 
thereon,  and  exceptions  are  not  properly  part 
of  the  record,  and  can  only  be  preserved  aud 
presented  for  review  on  appeal  by  incorporat- 
ing tbe  same  into  a  bill  of  exceptions  or 
case-made.  Tbe  record  proper  In  a  civil  ac- 
tion consists  of  the  petition,  answer,  reply, 
demnrrers,  process,  rulings,  orders,  and  Judg- 
ment; and  incorporating  motions,  affidavits, 
or  other  papers  into  a  transcript  will  not 
ronstltute  them  a  part  of  tbe  record,  unless 
made  so  by  a  bill  of  exceptions.  Motions  and 
proceedings  which  are  not  part  of  the  record 
proper  can  only  be  presented  for  review  by 
incorporating  them  into  a  ca^made,  or  by 
preserving  them  by  bill  of  exceptions  and 
embracing  them  in  the  transcript.' "  To  the 
same  effect,  see  McMechan  v.  Christy,  3  Okl. 
;»1,  41  Pac.  SS2;  Black  v.  Kuhn,  0  Okl.  87, 
.50  Pac.  80;  Kingman  &  Co.  v.  Pixley,  7  Okl. 
351.  54  Pac.  494;  McCarty  v.  Bentley,  16  Okl. 
19,  83  Pac.  713;  Devault  et  al.  v.  Merchants' 
Excb.  Co..  22  Okl.  624,  98  Pac.  342;  Green 
et  al.  V.  Incorporated  Town  of  Yeager,  23 
Okl.  128.  99  Pac.  906;  Davis  v.  Lanuuers  et 
al.,  23  Okl.  338,  100  Pac.  514;  Lamb  et  al.  v. 
Young  et  al.,  24  Okl.  614,  104  Pac.  335;  Le- 
fone  V.  Andrews  et  al.,  4  lud.  T.  96,  69  S. 
W.  812. 


The  only  <]uestlon  presented  by  tbe  record 
for  the  consideration  of  the  court  is  the  suf- 
ficiency of  the  petition  as  filed  in  tbe  lower 
court.  From  an  examination  of  the  same, 
it  api>eBrs  that  Akers  suei^  Ellis  before  Cas- 
tleberry,.  a  justice  of  tbe  peace,  for  damages 
for  wrongfully  interfering  with  bis  (Akers') 
business,  which  was  that  of  an  auctioneer. 
A  trial  was  had  before  a  jury,  and  a  verdict . 
was  rendered,  June  19,  1909,  In  favor  of 
Akers,  and  against  Ellis,  in  tbe  sum  of  $25. 
Ellis  attempted  to  appeal  to  tbe  district 
court,  where,  on  motion  ot  defendants,  said 
appeal  was  dismissed.  There  Is  no  question 
raised  as  to  tbe  Jurisdiction  of  tbe  Justice 
of  the  peace  over  the  subject-matter  of  the 
controversy  or  the  persons  of  the  parties. 
The  only  point  urged  by  Ellis,  is  that  tbe 
judgment  is  void,  for  that  the  verdict  was 
returned  by  the  Jury  on  June  19,  1909; 
whereas,  the  justice  of  the  peace  did  not 
enter  tbe  same  In  bis  docket  until  June  22, 
1909.  This  is  denied  by  the  answer  of  the 
defendants.  However,  we  will  not  discuss 
this  proposition  at  this  time;  for  the  case 
must  turn  on  the  question  of  whether  or  not 
Injunction  is  the  proper  relief,  admitting,  for 
the  sake  of  argument,  the  irregularity  pf 
the  justice  of  the  peace  In  entering  tbe  judg- 
ment 

In  1813  Chief  Justice  Marshall,  in  Marine 
Ins.  Co.  V.  Hodgson,  7  Cranch,  332,  3  L.  Ed. 
362,  said:  "It  may  with  equal  safety  be  laid 
down  as  a  general  rule  that  a  defense  cannot 
be  set  up  In  equity  which  has  been  fully  and 
fairly  decided  at  law,  although  it  may  be  the 
opinion  of  that  court  that  tbe  defense  ought 
to  have  l)een  sustained  in  law." 

In  Beach  on  Injunction  (volume  1,  g  617), 
it  is  said:  "And  an  injunction  against  a 
judgment  will  not  be  granted  in  favor  of  a 
party  who,  through  his  want  of  diligence, 
has  lost  bis  right  of  appeal." 

In  tbe  case  at  bar,  plaintiff  In  error  had  a 
right  to  have  tbe  Judgment  of  the  Justice 
of  the  peace  reviewed  by  an  appeal  to  the 
county  court  and  from  thence  to  this  court. 
For  some  reason,  unknown  to  us,  be  did  not 
avail  himself  of  tbls  legal  remedy.  To  grant 
him  now  tbe  right  of  review,  after  he  has 
Ignored  the  remedy  given  him  by  statute, 
would  not  be  warranted,  and  would  be  an 
invitation  to  litigants  who,  through  careless- 
ness or  other  insufficient  reason,  tiave  ig- 
nored the  provisions  of  statute  enacted  for 
their  benefit  Plaintiff  In  error  does  not  at- 
tempt to  say  that  he  was  denied  Us  right  of 
appeal  on  account  of  fraud,  mistake  of  fact, 
or  accident  or  from  some  unavoidable  cas- 
ualty, or  any  act  of  the  opposite  party. 

In  Gould  V.  Lougbran  et  al.,  19  Neb.  392, 
27  N.  W.  397,  a  case  very  similar  to  tbe 
one  under  consideration,  In  which  Gould 
brought  an  action  against  Lougbran  and 
otiiers  to  enjoin  tbe  collection  of  a  Judgment 
rendered  against  him  by  a  justice  of  the 
lieuce,  it  appears  that  at  tbe  trial  in  the  dis- 
trict court  judgment  was  rendered  In  favor 
of  the  defendants,  and  tbe  action  was  dls- 
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missed.  In  that  case,  Lougbran  brought  an 
action  against  Gould  before  Weiss,  a  Justice 
of  the  peace,  for  damages,  and  a  default 
judgment  was  entered  against  the  defendant 
on  November  18th;  thereafter  Gould  filed  a 
motion  to  vacate  the  Judgment,  and  asked  to 
be  let  in  and  defend.  The  motion  was  grant- 
ed, and  at  the  second  trial,  on  December  5th, 
a  Judgment  was  rendered  against  the  de- 
fendant in  the  sum  of  $100.  It  was  claimed 
that  this  judgment  was  not  entered  on  the 
docket  of  the  justice  of  the  peace  until  Feb- 
ruary 28th,  and  was  therefore  void.  The 
court,  speaking  through  Maxwell,  C.  J.,  said: 
"It  clearly  appears  from  the  record  that  a 
Judgment  was  actually  rendered  by  Weiss  in 
a  case  in  which  he  had  jurisdiction,  and  the 
Judgment,  If  erroneous,  can  only  be  correct- 
ed by  a  direct  proceeding  for  that  purpose. 
If  the  Judgment  was  not  actually  entered 
on  the  docket  within  the  time  prescribed  by 
law,  that  fact  may  be  made  to  appear,  and, 
if  a  material  error  has  been  committed,  the 
court,  in  a  direct  proceeding  for  that  pur- 
pose, will  correct  it  But  courts  of  equity 
(to  fwt  interfere  with  judgments  at  law,  un- 
less it  is  made  to  appear  that  the  plaintiff 
has  a  valid  defense  which  he  was  unaMe  to 
avail  himself  of  ty  fraud,  accident,  or  dr- 
sumstances  beyond  his  control."  See,  also, 
Hendrickson  v.  Hinckley,  17  How.  443,  15 
L.  Ed.  123;   Horn  v.  Queen,  4  Neb.  108. 

In  Galbralth  v.  Barnard,  21  Or.  67,  26  Pac. 
1110,  It  was  said:  "It  is  not  enough  that 
the  judgment  at  law  may  be  wrong;  but 
some  equitable  circumstance  must  also  be 
shown  to  exist  to  warrant  the  Interference 
of  equity.  The  failure  to  obtain  a  new  trial, 
or  to  effect  an  appeal  from  accident  alone, 
is  not  sufficient,  unless  an  Injustice  or  hard- 
ship is  made  to  appear,  or  some  other  ground 
of  equitable  Interposition,  so  that  it  would 
be  contrary  to  equity  and  good  conscience  to 
allow  the  judgment  to  be  enforced." 

In  23  Cyc.  1006,  it  is  said:  "Irregularities 
or  errors  In  the  time,  form,  or  manner  of 
the  rendition  or  entry  of  a  judgment  furnish 
no  ground  for  equity  to  reform  or  enjoin  its 
collection,  unless  in  cases  where  there  Is  no 
other  way  of  obtaining  relief,  or  where  the 
party  has  been  prevented  from  obtaining  re- 
lief at  law  by  fraud,  accident,  or  the  act  of 
the  opposite  party,  without  fault  or  neglect 
on  his  own  part." 

Also,  on  page  1031  of  the  same  volume:  "A 
court  of  equity  will  not  interfere  with  the 
enforcement  of  a  judgment  recovered  at  law, 
unless  it  is  unjust  and  unconscionable;  and 
therefore  such  relief  will  not  be  granted,  un- 
less the  complainant  shows  that  he  has  a 
good  and  meritorious  defense  to  the  original 
action.  The  only  exceptions  to  this  rule  is 
In  the  case  of  a  judgment  which  is  absolute- 
ly void,  not  merely  irregular  or  voidable, 
where,  according  to  the  doctrine  generally  ac- 
cepted, it  is  not  necessary  to  show  a  defense 
on  the  merits.     However,  even  this  is   not 


universally  admitted;  but  some  courts  re- 
quire a  meritorious  defense  to  be  shown, 
even  where  the  Judgment  Is  void." 

It  is  therefore  apparent  that  plaintiff  In 
error  cannot  prevail  In  this  appeal.  The  pe- 
tition does  not  charge  any  act  of  fraud,  mis- 
take of  fact,  accident,  or  any  act  of  the  op- 
poslte  party,  whereby  plaintiff  In  error  was 
prevented  from  taking  an  appeal  to  the 
proper  court,  where  the  alleged  errors  could 
have  been  corrected.  From  a  consideration 
of  the  pleadings  in  the  Justice  court,  which 
are  embodied  in  the  petition  for  Injunction, 
it  appears  that  the  Justice  of  the  peace  had 
jurisdiction  of  both  subject-matter  and  the 
parties  to  the  action  below,  and  the  cause 
was  tried  to  a  Jury,  where  a  full  defense 
was  made,  and  no  complaint  was  made  that 
he  did  not  have  a  fair  trial  before  the  Jury. 
The  only  point  be  urges  is  the  fact  that  the 
Judgment  is  void,  for  the  reason  that  It  was 
not  entered  by  the  Justice  in  his  docket  Im- 
mediately after  the  rendition  of  the  verdict, 
as  is  provided  by  the  statute. 

From  a  careful  examination  of  the  entire 
record,  we  are  unable  to  discover  any  error 
sufficient  to  warrant  a  reversal.  On  the  con- 
trary, it  appears  that  the  action  of  the  dis- 
trict court  in  sustaining  an  objection  to  the 
Introduction  of  the  testimony  was  correct; 
and  therefore  the  Judgment  should  be  af- 
firmed. 

PER  CURIAM.    Adopted  in  whole. 


CITY  OF  BliACKWBIiL  v.  CITT  OF  NEW- 
KIRK  et  aL 
(Supreme  Court  of  Oklahoma.    Jan.  30,  1912.) 

(Syllabut  by  the  Court.) 

1.  Counties  (§  29*)— Coitntt  Seat  — Loca- 
tion—Submission  OF  Question  to  Populjib 
Vote. 

The  fact  that  a  partisan  of  one  of  two 
cities  that  were  candidates  for  the  location  of 
a  county  seat  bad,  on  the  day  of  the  election, 
at  his  place  of  business,  a  block  from  the  poll- 
ing place  in  one  precinct,  whisky,  which  he  dis- 
pensed freely,  promiscuously,  and  indiscrimi- 
nately to  some  of  the  voters  after  they  had 
voted,  and  to  others  who  were  not  voters, 
where  it  is  not  shown  that  such  whisky  had 
been  promised  to  the  voters  before  casting  their 
ballot,  for  the  purpose  of  influencing  them  in 
voting,  and  some  of  the  voters  did  not  receive 
whisky,  is  not  sufficient  cause  to  require,  iu  a 
contest  of  said  election,  the  entire  vote  cast 
at  said  precinct  to  be  rejected. 

[Ed.  Note.— For   other  cases,   see  Counties, 
Cent.  Dig.  8  29;   Dec.  Dig.  §  29.»] 

2.  Counties  (S  29*)- County  Seat  — I.oc.\- 
TioN— Submission  op  Question  to  Poi»u- 
LAE  Vote — "Swear." 

At  a  county  seat  election,  voters  at  sev- 
eral precincts,  on  entering  the  polling  places, 
were  asked  by  the  clerk  the  questions  neces- 
sary to  enable  the  clerk  to  fill  out  the  blanks  in 
the  voter's  affidavit  required  by  section  12,  art. 
4,  c.  31,  p.  382,  .Session  I-aws  1907-08.  Tlie 
voter  having  answered  fully,  the  clerk  filled  out 
the  blank  in  the  affidavit;    whereupon  the  voter. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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in  the  presence  of  the  special  election  commis- 
sioner, signed  the  aflSdavit,  after  which  the  spe- 
cial election  oommiasioner,  who  is  authorized  by 
law  to  administer  oaths  to  votera  at  such  elec- 
tions, explained  the  affidavit  to  the  voter,  and 
asked  if  he  understood  same  to  be  his  affidavit 
of  qualification  as  a  voter,  or  asked  if  he  under- 
stood he  was  sif^ning  an  affidavit  that  he  was 
a  legall;  qualified  voter,  to  which  the  voter  an- 
swered, "Yes,"  and  the  election  commissioner 
thereupon  signed  his  jurat  upon  the  affidavit, 
and  the  voter  was  given  a  ballot  and  permitted 
to  vote.  Held  that,  by  reason  of  section  2182, 
Compiled  Laws  1909,  said  acts  on  the  part 
of  the  voter  and  of  the  election  officers  consti- 
tuted a  swearing  by  the  voter  to  said  affidavit, 
as  required  of  him  by  said  section  12,  supra. 
Following  Inc.  Town  of  Checotah  t.  Inc.  Town 
of  Bufaula,  119  Pac.  1014. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  f  29;   Dec.  Dig.  §  29.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  8,  pp.  6837-6838,  7812.] 

8.  Counties  (8  28*)— County  Seat  — Loca- 
tion—Geoqbaphical  Center  of  County. 
The  Chilocco  Industrial  School  reservation 
constitutes  part  of  the  geographical  territory 
of  Kay  county,  and  the  Secretary  of  State,  in 
determining  the  geographical  center  of  said 
county,  did  not  err  in  considering  said  reserva- 
tion aa  a  part  of  the  county. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  H  26,  27;  Dec.  Dig.  i  28.»] 
4.  Counties  (|  28*)— County  Seat  — Loca- 
tion—Geographical  Center  of  County. 
To  ascertain  the  distance  between  the  geo- 
graphical center  of  a  county  and  the  nearest 
corporate  limits  of  a  city,  as  authorized  by  sec- 
tion 6,  art.  17,  Constitution,  the  measurement 
is  to  be  made  upon  a  straight  line  between  said 
points,  and  not  by  the  usual  traveled  way. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  {{  26,  27;  Dec.  Dig.  |  2&*] 

6.  Municipal  Cobpobations  (S  35*)— Extent 
OF  Territory- Proceedings  fob  Annexa- 
tion of  Territory — Collateral  Attack. 

Where  a  city  of  the  first  class,  acting  un- 
der section  408  of  Wilson's  Revised  and  Anno- 
tated Statutes,  enacted  an  ordinance  annex- 
ing certain  additions  to  its  corporate  limits,  and 
continuously  for  about  nine  years  thereafter 
exercised  municipal  authority  over  the  annexed 
territory,  levied  and  collected  taxes  thereon, 
constructed  public  improvements  thereon,  and 
did  all  other  things  incidental  to  maintaining 
a  municipal  government  thereon,  and  the  valid- 
ity of  such  annexation  lias  never  been  question- 
ed by  the  state,  a  rival  city,  in  a  proceeding  to 
contest  a  county  seat  election,  cannot  collat- 
erally attack  the  validity  of  the  ordinance  or  of 
the  proceedings  by  which  the  additions  were 
annexed  to  the  municipal  corporate  limits. 

[lOd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  102, 103;  Dec.  Dig. 
I  35.»J 

ft.  Counties  (J  28*)— County  Seat  — Loca- 
tion*—Geooraphical  Center. 

The  fact  that  a  certificate  of  the  Secretary 
of  State,  showing  the  geographical  center  of  a 
county,  executed  by  virtue  of  secion  6,  art.  17, 
ConHtitution,  was  issued  before  an  election  was 
held  under  said  section  for  determining  the 
permanent  location  of  a  county  seat  does  not 
render  such  certificate  invalid. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  $«  26,  27;   Dec.  Dig.  $  28.*] 

7.  Counties  (8  28*)— County  Seat  — Loca- 
tion—Geographical  Center. 

Section  6,  art  17,  Constitution,  does  not 
require  that  the  distance  between  the  geo- 
graphical center  of  the  county  and  the  nearest 


corporate  limits  of  any  city  or  town  shall  be 
determined  by  measurement  made  by  the  Secre- 
tary of  State;  but  such  measurement  may  be 
made  by  other  persons,  whose  testimony  is 
competent  to  establish  such  distance. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  {{  26,  27;   Dec.  Dig.  i  28.*] 

Original  action  by  the  Qty  of  Blackwell 
against  the  City  of  Newklrk  and  others  to 
contest  a  county  seat  election.  Report  of 
referee  in  favor  of  defendants  affirmed. 

John  S.  Burger,  City  Atty.,  J.  L.  Pan- 
coast,  and  Dale,  Blerer  &  Hegler,  for  plain- 
tiff. W.  A.  Ledbetter,  G.  A.  Chappell,  City 
Atty.,  C.  L.  Pink  ham,  J.  F.  King,  and  Charles 
J.  West,  Atty.  Gen.,  for  defendants. 

HAYBS,  J.  In  pursuance  of  a  provision 
of  section  6,  art  17,  Constitution,  and  by 
virtue  of  a  call  and  order  of  the  Governor, 
an  election  was  held  in  Kay  county  on  the 
2d  day  of  December,  1908,  at  which  the  city 
of  Blackwell  and  the  city  of  Newklrk  were 
voted  upon  as  candidates  for  the  permanent 
county  seat  of  Kay  county.  After  the  returns 
of  said  election  had  been  made  to  the  Gover- 
nor of  the  state,  as  by  law  provided,  the  Gov- 
ernor canvassed  the  votes,  and  declared  that 
it  was  shown  by  said  returns  that  the  city 
of  Blackell  received  2,656  votes  and  the 
city  of  Newklrk  received  2,707  votes  for  the 
l)ermauent  county  seat  of  Kay  county,  mak- 
ing a  total  vote  cast  at  said  county  seat 
election  of  5,363.  Thereafter,  within  the 
time  allowed  by  law,  plaintiff,  the  city  of 
Blackwell,  filed  in  this  court  its  petition,  and 
later  Its  amended  petition,  contesting  said 
election. 

In  the  amended  petition,  two  causes  of  ac- 
tion are  attempted  to  be  alleged.  The  first 
cause  of  action  alleges  various  grounds  of 
contest,  set  out  in  separately  numbered  para- 
graphs; the  material  ones  of  which  are  aa 
follows;  First,  that  1,221  illegal  votes  were 
cast  at  said  election,  and  that  the  illegality 
thereof  consists  in  that  each  of  the  1,221 
voters  casting  said  votes  received  a  ballot 
and  cast  his  vote  at  said  election  without 
having  been  sworn  to  the  affidavit  prescribed 
and  required  by  section  12  of  article  4  of 
chapter  31  of  the  Session  Laws  of  1907-08; 
that  said  1,221  illegal  votes  were  cast  In  the 
following  township  precincts;  Northvernon 
township,  89  votes;  Cross  township,  172 
votes;  Klldare  township,  150  votes;  New- 
klrk township,  202  votes;  Waltham  town- 
ship, 195  votes;  Longwood  township,  108 
votes;  Beaver  township,  108  votes;  Dale 
township,  210  votes;  that  of  the  said  1,- 
221  alleged  Illegal  votes,  1,1.34  were  cast 
for  the  city  of  Newklrk  and  the  other  87 
illegal  votes  for  plaintiff;  that  said  ille- 
gal votes,  resi)eetively,  should  be  deducted 
from  the  nunil>er  found  and  de<-lared  by  the 
Governor  to  have  lieen  received  by  the  city 
of  Newklrk  and  plaintiff,  which  would  leave 
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4,142  as  the  total  number  of  legal  votes  cast 
at  said  election,  of  which  the  city  of  Blac*- 
well  received  2,569  and  the  city  of  Xewlilrk 
1,573,  making  a  majority  for  the  city  of 
Blackwell  of  996  of  the  total  number  of 
votes  cast,  and  83  votes  more  than  60  per 
cent,  of  all  the  votes  cast  at  said  election. 

In  the  second  paragraph,  it  alleges  that 
there  was  also  illegality  in  tlie  votes  cast 
at  the  election  in  Beaver  township,  in  that 
at  said  election  one  Bill  Cullison,  who  was 
a  partisan  of  the  city  of  Newkirk,  was  per- 
mitted by  the  election  board  in  said  township 
to  establish  and  keep  intoxicating  liquors 
within  50  feet  of  the  polling  places,  and  was 
allowed  to  furnish  unlawfully  intoxicating 
liquors  to  persons  voting  at  said  election, 
prior  to  their  voting,  with  intent  ob  his 
part  to  influence  said  voters  in  favor  of  the 
city  of  Newkirk;  and  that  he  did,  by  the  use 
of  liquors,  influence  many  of  the  votes  oast 
In  said  precinct.  The  exact  number  of  votes 
so  influenced,  and  by  whom  cast,  plaintiff 
declares  Itself  unable  to  allege  in  its  petition. 

By  a  third  paragraph,  it  is  alleged,  as  a 
second  ground  of  attack  on  some  votes  cast 
in  Newkirk  township,  that  20  of  said  votes 
cast  in  that  precinct  for  Newkirk  were  ille- 
gal and  should  not  have  been  counted,  be- 
cause the  voters  casting  the  same  were  per- 
sons residing  in  what  is  known  as  the  "Chl- 
locco  Indian  Industrial  School  Beservation," 
located  in  the  northern  part  of  said  county; 
the  same  being  a  tract  of  land  reserved  by 
executive  order,  dated  July  12,  1884,  for  use 
of  and  in  connection  with  the  Chilocco  Indus- 
trial School,  in  the  Indian  Territory. 

By  a  fourth  paragraph,  it  is  alleged  that 
an  unlawful  agreement  was  entered  Into  be- 
tween two  of  the  county  commissioners  of 
Kay  county  and  the  electors  of  Ponca  City, 
In  said  county;  that  said  commissioners  were 
to  build  a  bridge  across  the  Arkansas  riv- 
er, near  Ponca  City,  in  consideration  of 
which  the  electors  of  Ponca  City  were  to 
vote  for  the  city  of  Newkirk  at  the  county 
seat  election;  and  that  by  reason  of  said 
promise  and  agreement  the  voters  in  the 
various  wards  of  Ponca  City,  in  the  number 
of  425,  voting  for  the  city  of  Newkirk,  were 
unlawfully  corrupted  and  influenced  to  vote 
for  the  city  of  Newkirk. 

As  a  second  cause  of  action,  plaintiff  al- 
leges that  the  Secretary  of  State  had  there- 
tofore attempted  to  determine  the  geographic- 
al center  of  Kay  county  and  the  distance  by 
measurements  from  said  center  to  the  near- 
est corporate  limits  of  the  city  of  Newkirk 
as  the  same  existed  on  the  21st  day  of  Jan- 
uary, 1907;  and  that  on  the  17th  day  of  June, 
1906.  he  made  his  certificate  and  attached 
thereto  a  plat  of  said  county,  a  copy  of 
which  is  filed  with  the  petition  as  an  exhibit 
thereto.  As  alleged  in  the  petition,  this  cer- 
tificate of  the  Secretary  of  State  shows  the 
geographical  center  of  Kay  county  to  be  at 
a  iHjlnt  which  makes  the  nearest  corporate 
limits  of  the  city  of  Newkirk  seventeeu-huu- 


dredtbs  of  a  mile  more  than  6  miles  from 
said  geographical  center.  Plaintiff  alleges 
that  afterwards  the  Secretary  of  State  made 
another  plat  and  certificate,  by  which  the 
geographical  center  of  said  county  is  located 
at  a  point  which  makes  the  nearest  corporate 
limits  of  the  city  of  Newkirk  5.83  miles  from 
said  geographical  center.  Plaintiff  alleges 
that  the  Secretary  of  State,  in  making  said 
second  plat  and  certificate,  took  into  cousider- 
atlon,  as  a  part  of  Kay  county,  the  lauds  oc- 
cupied by  the  government  of  the  United. 
States  for  the  purpose  of  an  industrial  school, 
and  generally  known  as  the  "Chilocco  Indus- 
trial School  Reservation,"  which  has  never 
been  opened  to  settlement,  and  alleges  that 
said  reservation  never  became  a  part  of  the 
territory  of  Oklahoma,  has  never  become  and 
is  not  a  part  of  the  state  or  of  Kay  county, 
and  prays  that  this  court  require,  if  neces- 
sary, the  Secretary  of  State  to  determine 
again  the  geographical  center  of  Kay  county, 
and  in  doing  so  to  exclude  from  the  bound- 
aries and  body  of  said  county  the  lands  em- 
braced in  said  reservation. 

To  all  that  part  of  the  petition  alleging 
a  second  cause  of  action,  a  demurrer  of  the 
defendant  was  sustained.  No  written  opin- 
ion at  the  time  of  sustaining  the  demurrer, 
setting  forth  the  reasons  upon  which  the 
court  reached  ite  conclusion,  was  prepared: 
but  It  was  then  announced  that  when  Judg- 
ment was  finally  rendered  in  the  cause,  the 
reasons  upon  which  the  court  based  its  con- 
clusion upon  this  question  would  be  given 
in  ite  final  opinion. 

Defendant  thereupon  filed  an  answer,  de- 
nying all  the  allegations  constituting  the 
first  cause  of  action  set  up  in  plaintiff's  peti- 
tion, and,  further  answering,  alleged  that 
all  of  the  1,134  votes,  charged  in  the  petition 
to  be  illegal  votes  cast  for  the  city  of  New- 
kirk, were  cast  at  said  election  by  voters 
legal  and  qualified  in  all  respects,  and  that 
all  of  them  did  subscribe  to  the  affidavit  re- 
quired by  law,  and  did  swear  to  same;  and 
further  alleged  that  the  geographical  center 
of  Kay  county  is  within  six  miles  of  defend- 
ant's nearest  corporate  limits  as  they  exist- 
ed on  the  2l8t  day  of  January,  1907. 

To  this  answer,  plaintiff  filed  a  reply, 
again  setting  up  the  secoud  cause  of  action 
originally  alleged  in  its  petition.  A  demurrer 
to  this  reply  was  sustained,  and  the  cause 
was  thereupon  referred  to  a  referee  to  hear 
evidence  and  to  report  his  findings  of  fact 
and  conclusions  of  law,  which  has  l>een  done. 
Exceptions,  filed  to  said  report,  respectively, 
by  plaintiff  and  defendant,  were  overruled 
by  the  referee,  after  which  the  report  was 
filed  in  this  court.  Defendant  thereuiH>n 
filed  ite  motion  to  confirm  said  report  and 
for  Judgment  In  Ite  favor.  Plaintiff  filed  Its 
motion  to  set  aside  the  report  and  to  grant 
to  it  a  new  trial.  Upon  these  motions,  the 
cause  has  been  briefed  and  orally  argued, 
and  the  propositions  hereinafter  considered 
are  presented  by  these  motions. 


Digitized  by 


Google 


Okl.) 


CITY  OF  BliACKWELIi  ▼.  CITY  OF  NTEWKIRK 


263 


The  referee  found  that,  as  shown  'ly  the 
election  returns,  plaintiff  and  defenaant  re- 
ceived, respectively,  the  number  of  votes 
above  mentioned,  as  declared  by  the  Gov- 
ernor; but  be  also  found  that  89  votes  In 
North  Vernon  township,  2  votes  in  Newklrk 
township,  3  votes  In  Waltham  township,  1 
vote  in  Longwood  township,  making  a  total 
of  95  votes,  were  Illegally  cast,  for  the  rea- 
son that  the  voters  did  not  make  the  afla- 
davlt  of  qualification  as  required  by  the  stat- 
ute, and  found  that  said  95  votes  should  be 
deducted  from  the  total  votes  cast  for  the 
city  of  Newklrk,  which  would  leave  2,612 
legal  votes  for  that  dty. 

Upon  the  charge  that  two  of  the  county 
commissioners  had  bribed  or  Influenced  the 
electors  of  Ponca  City  to  vote  for  defendant, 
the  city  of  Newklrk,  by  an  agreement  or 
promise  to  rebuild  the  bridge  across  the  Ar- 
kansas river,  the  referee  found  that  no  evi- 
dence was  offered  tending  to  establish  this 
charge;  and  this  finding  is  not  complain- 
ed of. 

[1]  On  plaintiff's  charge  that  whisky  was 
used  in  Beaver  township  by  a  partisan  of 
defendant  to  Influence  the  voters  at  the  elec- 
tion, and  that  same  was  used  and  dispensed 
within  50  feet  of  the  polling  place,  the  ref- 
eree finds  that  one  Bill  Cullison,  of  said 
township,  Iiad  five  gallons  of  whisky  in  hia 
place  of  business  in  the  town  of  Hardy,  in 
that  township,  which  he  gave  to  the  voters 
on  election  day;  that  It  was  dispensed  pro- 
miscuously and  Indiscriminately,  and  was  con- 
sumed by  divers  persons,  including  voters; 
but  he  found  that  there  was  no  direct  evi- 
dence of  any  voter  taking  a  drink  prior  to 
his  voting.  He  finds  that  the  whisky  was 
famished  to  Bill  Cullison  by  the  citizens  of 
Newklrk,  and  that  he  was  a  partisan  of 
Newkirk;  but  he  falls  to  find  that  said 
whisky  was  used  for  the  purpose  of  Infiu- 
mdng  the  voters  by  giving  the  same  to  them 
before  their  voting,  or  promising  to  do  so; 
and  be  further  finds  that  the  election  at  said 
precinct  was  conducted  In  an  orderly  and 
peaceable  manner,  and  no  evidence  of  dls- 
turt>ance  at  the  polling  places  was  Intro- 
duced. 

Counsel  for  defendant  do  not  contend  In 
their  brief  that  the  finding  of  the  referee 
upon  this  proposition  should  l)e  more  favor- 
able to  them  than  it  Is.  Their  sole  conten- 
tion is  that  UTpon  the  facts  found  the  entire 
vote  of  that  precinct  should  be  rejected, 
because  of  the  fact  that,  although  it  is  not 
shown  that  any  voter  who  received  whisky 
(and  many  of  them  did  not)  received  it  prior 
to  the  time  he  voted,  or  was  promised  whisky 
for  the  purpose  of  Influencing  his  vote,  whis- 
l(y  was  had  and  dispensed  by  Cullison  on 
that  date,  and  the  election  must  have  been 
inflaenced  and  contaminated.  No  authori- 
ties are  cited  by  counsel  to  support  this  con- 
tention, and  we  think  there  are  none.  While 
the  whisky  may  have  been  furnished  by  the 
citizens  of  Newkirk  with  the  ultimate  pur- 


pose and  design  that  it  should  be  used  by 
Cullison  to  Influence  voters  at  the  election, 
still.  If  it  was  not  used  by  him  for  that  pur- 
pose, and  had  not  the  effect  to  Influence  and 
corrupt  the  voters  in  casting  their  ballots, 
the  act  of  Cullison  in  having  the  whisky  and 
dispensing  it  promiscuously  among  some  vot- 
ers after  they  had  voted,  and  others  who 
were  not  voters,  at  his  place  of  business, 
about  a  block  from  the  polls,  although  It  be 
an  unlawful  act  as  to  Cullison,  should  not 
result  in  disfranchising  the  entire  vote  cast 
at  tliat  precinct  Mere  Intent  by  the  parti- 
san of  a  candidate  to  unlawfully  Influence 
voters  at  an  election  cannot  operate  to  ren- 
der void  the  votes  of  electors  who  were  not 
Influenced  and  affected  by  such  intent  To 
hold  otherwise  would  permit  a  zealous  parti- 
san of  a  candidate,  or  an  unscrupulous  oppo- 
nent, to  defeat  the  will  of  the  electors  of 
any  precinct  or  of  an  entire  county,  by  offer- 
ing a  bribe  before  the  election,  or  by  l)estow- 
Ing  favors  upon  some  of  the  voters  after  they 
had  cast  their  ballots,  although  the  voters 
were  entirely  uninfluenced  by  the  conduct  of 
such  persons. 

It  Is  well  settled  that  all  votes  obtained  by 
paying,  giving,  or  offering  to  pay  or  give, 
anything  of  value  to  electors  therefor  are, 
upon  proper  proof,  to  be  rejected  by  a  court 
in  a  contest  Article  215,  McCrary  on  Elec- 
tions. But  the  votes  of  those  who  neither  di- 
rectly nor  indirectly  participated  in  the  brib- 
ery or  unlawful  agreement  and  who  are  not 
the  recipients  of  any  beneflts  of  the  unlaw- 
ful conduct  of  him  who  attempts  to  influence 
corruptly  any  election,  are  not  to  be  rejected. 
Berry  et  al.  v.  Hull  et  al.,  6  N.  M.  S43,  30 
Pac.  930.  If  any  of  the  voters  In  Beaver 
township  were  Influenced  by  the  conduct  of 
Cullison  In  dispensing  liquor  In  his  place  of 
business  on  that  day,  plaintiff  should  have 
directed  its  proof  to  showing  who  such  vot- 
ers were,  and  other  facts  tending  to  show 
that  they  were  Influenced  by  the  conduct  of 
Cullison.  Upon  such  showing,  it  would  be 
the  duty  of  this  court  to  reject  such  votes, 
but  not  to  reject  the  entire  box  of  that  pre- 
cinct Town  of  Grove  v.  Haskell,  24  Okl. 
707,  104  Pac.  56. 

As  to  all  other  material  issues  of  fact 
found  by  the  referee,  defendant  complains 
that  same  are  either  not  supported  by  the 
evidence,  or  are  against  the  weight  of  the 
evidence.  What  weight  the  findings  of  the 
referee  is  to  be  given  by  the  court  In  cases 
of  this  character  was  determined  by  this 
court.  In  Town  of  Grove  v.  Haskell,  supra, 
to  be  that  the  referee's  findings  of  fact  are 
not  conclusive  upon  this  court,  but  will  be 
accorded  every  reasonable  presumption  of 
being  correct,  with  the  burden  on  the  party 
attacking  the  report  to  show  that  It  is  incor- 
rect. The  evidence  In  this  case  is  volumi- 
nous, and  upon  many  of  the  issues  there  is 
considerable  conflict  We  have  carefully 
read  the  record  and  find  that  It  contains  evi- 
dence to  support  the  findings  of  the  referee 
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upon  every  essential  Issue  found  upon  In  his  ( 
report.  The  witnesses  were  before  him. 
The  trial  before  the  referee  occurred  more 
than  a  year  after  the  election  was  held. 
Most  of  the  facts  yet  to  be  considered  relate 
to  making  out  the  aflSdavlts  of  the  voters  be- 
fore being  given  a  ballot,  and  as  to  what 
was  done  by  the  voters  and  officers  towards 
swearing  the  voters  to  such  affidavits.  The 
referee,  having  seen  the  conduct  of  the  wit- 
nesses upon  the  stand,  was  In  a  much  better 
position,  from  the  manner  In  which  the  wit- 
nesses testified,  to  determine  their  Interest  or 
lack  of  Interest,  the  reliability  and  accuracy 
of  the  memory  of  each  witness  as  to  the  de- 
tails of  what  occurred  at  said  voting  places 
on  the  day  of  the  election,  than  we  are  able 
to  determine  from  the  record  alone.  We 
are  unable  to  say  that  his  findings  of  fact 
are  Incorrect;  and  we  shall  direct  our  fur- 
ther consideration  to  an  application  of  the 
law  to  the  facts  as  found  by  the  referee. 

[2]  Section  12,  art  4,  c.  31,  p.  382,  Session 
Laws  1007-08,  provides  that  every  person 
desiring  to  vote  at  a  special  election  for  the 
permanent  location  of  a  county  seat  shall, 
before  being  given  a  ballot,  permit  the  clerk 
to  fill  out  an  atfidavlt  which  the  voter  shall 
subscribe  and  swear  to  before  the  special 
election  commissioner,  after  which  he  shall 
be  given  a  ticket  and  be  permitted  to  pre- 
pare same,  and  then  he  shall  deliver  bis 
ballot  to  the  si>eclal  election  commissioner, 
who  shall,  in  the  presence  of  the  voter,  de- 
posit the  ballot  In  a  box,  and  shall  deposit 
the  affidavit  in  a  box  provided  for  that  pur- 
pose. The  form  of  the  affidavit  required  by 
said  statute  to  be  substautlally  as  follows: 


"State  of  Oklahoma, 


County  —  ss.: 


" ,  of  lawful  age,   first  being  duly 

sworn,  upon  his  oath  deposes  and  says: 
That  he  is  a  male  citizen  of  the  United 
States  or  is  of  Indian  descent,  native  of  the 
United  States,  is  over  the  age  of  21  years, 

white colored ,  that  he 

has  been  for  one  year  last  past  a  bona  fide 
resident  of  said  state,  of  said  county  six 

months  and  in  precinct  thirty   (30) 

days  next  preceding  this  date;   that  he  came 

to  his  present  residence  from  ,  and  is 

a  legally  qualified  elector  in  said  prec^inct  on 
this  day  and  has  not  voted  in  said  election. 

"Subscribed  and  sworn  to  liefore  me  this 

day  of ,  A.  D.  19 — .    , 

Special   Election    Commissioner." 

The  statute  requiring  the  voter  to  sub- 
scribe and  swear  to  the  affidavit  is  manda- 
tory; and  where  the  voter  fails  to  do  so  his 
vote  cannot  be  counted  for  the  candidate  for 
which  it  Is  cast.  Incorporated  Town  of 
Westville  et  al.  v.  Incorporated  Town  of 
StUwell  et  al.,  24  Okl.  81)2,  105  Pac.  0(54. 

It  is  contended  by  defendant  that  all  the 
voters  in  Kildare  township,  Newkirk  town- 
ship, Waltham  township,  Longwood  town- 
ship, and  Beaver  township  failed  to  swear 


to  the  affidavits  prescribed  by  this  stat- 
ute; and  that  the  facts  found  by  the  refer- 
ee as  to  what  was  done  by  the  voters  and 
the  election  officers  in  said  township  show 
that  there  was  no  swearing  by  the  voter  to 
the  affidavit.  What  was  done  in  these  town- 
ships by  the  voter  and  the  election  officers, 
respectively,  toward  the  voter's  subscrii>- 
ing  and  swearing  to  these  affidavits  can 
best  be  stated  by  repeating  the  findings  of 
the  referee  as  to  some  of  the  townships  in 
the  exact  language  of  the  report,  as  follows: 

"Kildare  Township„  I  find  that  each  and 
all  of  the  voters  In  this  precinct,  upon  com- 
ing into  the  polling  place,  was  Interrogated 
by  the  clerk  as  to  the  questions  and  blanks 
to  be  filled  in  the  voter's  affidavit,  and  the 
voter  having  fully  answered  the  questions 
propounded  by  said  clerk,  and  the  said  clerk 
having  filled  out  said  blanks  in  said  voter's 
affidavit,  and  did  so  in  the  presence  of  the 
special  election  commissioner,  and  the  spe- 
cial election  commissioner  then  and  tliere 
did  explain  the  affidavit  to  the  voter,  and 
did  ask  the  voter  If  he  understood  same  as 
his  affidavit  of  his  qualification  as  a  voter, 
and  did  then  and  there,  in  the  presence  of 
the  voter,  sign  the  same,  and  the  voter  was 
then  permitted  to  vote. 

"Cross  Township.  I  find  when  the  voter 
presented  himself  to  vote  the  clerk  of  the 
election  asked  of  the  voter  the  necessary 
questions  to  fill  out  the  blanks  In  the  voter's 
affidavit,  and,  the  answers  thereto  being  giv- 
en, the  blanks  in  the  voter's  affidavit  were 
filled  out  by  the  derk,  and  the  voter  then 
came  before  the  special  election  commission- 
er and  signed  said  voter's  affidavit,  and  the 
special  election  commissioner  then  and  there 
asked  the  voter  if  he  understood  that  he 
was  signing  an  affidavit  that  he  was  a  legal- 
ly qualified  voter,  and  the  voter  then  and 
there  answered  that  he  did ;  whereupon  the 
special  election  conmiissioner,  in  the  pres- 
ence of  the  voter,  signed  his  jurat  upon  the 
said  voter's  affidavit,  and  thereupon  the 
voter  was  given  the  ballot  and  voted." 

Substantially  the  same  things  were  found 
to  have  been  done  by  the  voters  and  elec- 
tion officers  in  Longwood  township  and  in 
Beaver  township;  and,  as  to  all  these  town- 
ships, the  referee  finds  that  each  and  every 
voter  reasonably  understood  that  he  was 
being  sworn,  and  that  the  election  commis- 
sioner reasonably  understood  that  the  voter 
was  swearing. 

Section  2182,  Compiled  Laws  1909,  reads 
as  follows:  "The  making  of  a  deposition 
or  certificate  is  deemed  to  be  complete,  with- 
in the  provisions  of  this  article,  from  tlie 
time  when  it  is  delivered  by  the  accused  to 
any  other  person  with  the  Intent  that  It  be 
uttered  or  published  as  true." 

Construing  section  12  of  the  act  regulat- 
ing countj'  seat  elections  in  conjunction  with 
section  2182,  supra,  this  court.  In  Town  of 
Checotah  et  al.  v.  Town  of  Eufauia  et  al. 
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119  Pac.  1014  (not  yet  offlclaUy  reported) 
held  that,  where  an  elector  at  a  county  seat 
election,  on  entering  the  room,  Is  Informed 
by  the  judges  that  he  is  required  to  make 
an  affidavit  of  his  qualification  before  he  can 
vote,  and  he  thereupon  gives  Information 
required  to  complete  the  affidavit,  which  Is 
accordingly  done,  and  after  which  he  reads 
the  aflidavit,  or  the  same  is  read  and  ex- 
plained to  him  by  the  election  Judge,  where- 
upon he  signs  his  name  thereto,  and  the 
affidavit  is  then  delivered  to  the  election 
commissioner  for  the  purpose  and  with  the 
intent  on  the  part  of  the  elector  of  receiving 
a  ticket  with  which  to  prepare  and  cast  his 
ballot  at  the  election,  and  the  election  com- 
missioner understood  that  this  process  con- 
stituted a  swearing  on  the  part  of  the  elec- 
tor, and  the  elector  intended  it  as  such,  and 
the  affidavit  was  delivered  with  the  Inteut 
that  it  be  taken  and  acted  on  as  true,  the 
affidavit  was  complete,  and  such  act  by  the 
voter  and  the  election  commissioner  consti- 
tuted a  swearing  to  the  affidavit  by  the  vot- 
er; and  that  his  vote,  on  a  contest,  should 
be  counted  for  the  candidate  for  whom  It 
was  cast.  The  rule  of  the  foregoing  case 
was  approved  and  followed  in  Town  of 
Grove  et  al.  v.  Haskell,  supra. 

The  facts  found  by  the  referee  in  the  in- 
stant case,  as  to  the  procedure  takoi  by  the 
voter  and  the  election  commissioners  In  the 
forgoing  townships,  bring  them  squarely 
within  the  rule  of  the  foregoing  cases  ;  and  It 
must  be  held  ttiat  the  voters  were  sworn, 
and  that  their  ballots  should  not  be  rejected 
for  want  of  the  affidavit  required  by  the 
statute. 

In  Newkirk  township,  with  the  exception 
of  two  votes,  it  is  found  that  there  was  a 
full  compliance  by  the  voters  and  the  elec- 
tion officers  with  the  statute;  and  there 
is  evidence  to  support  the  finding. 

In  Waltham  township,  the  voter  was  ask- 
ed if  be  solemnly  swore  that  he  was  one 
year  in  the  state  of  Oklatioma,  six  montlis  in 
the  county,  and  thirty  days  in  the  precinct, 
to  which  the  voter  then  and  there  answered, 
"Yes,"  and  was  thereupon  by  the  commis- 
sioner required  to  and  did  sign  the  affidavit, 
and  the  election  commissioner  then  put  his 
signature  to  the  Jurat  to  the  voter's  affida- 
vit. It  is  contended  that  because  the  elec- 
tion conunissioner  did  not  repeat  the  en- 
tire contents  of  the  affidavit  to  the  voter  that 
oo  oatb  was  legally  administered.  A  simi- 
lar state  of  facts  is  presented  as  to  one  of 
the  precincts  involved  in  Town  of  Grove  et 
al.  V.  Haskell,  supra,  where  this  question  is 
decided  adversely  to  defendant's  contention. 

As  to  the  Dale  precinct,  it  is  found  that 
tliere  is  no  evidence  tending  to  contradict  the 
retnms  made  by  the  election  board;  and  that 
all  of  said  votes  in  said  township  should  be 
counted.  Of  this  finding,  no  complaint  has 
tteen  made  or  argued  in  the  brief  of  defend- 
ant's GounseL 


It  is  not  contended  that  the  95  voters  who 
cast  the  votes  rejected  by  the  referee,  be- 
cause of  the  failure  of  the  voters  to  make 
the  affidavit  required  by  the  statute,  were 
not  qualified  electors  of  the  precincts  in 
which  they  attempted  to  vote,  or  tliat  they 
did  not  In  good  faith  attempt  to  comply  with 
the  requirement  of  the  statute,  but  omitted 
to  do  so  on  accotmt  of  a  misunderstanding 
of  the  statute  on  their  i>art,  or  on  the  part 
of  the  election  officers.  While  their  votes 
cannot  be  counted  for  the  candidate  for 
which  they  were  cast,  they  are  to  be  con- 
sidered in  estimating  the  total  number  of 
votes  cast  at  the  election  to  determine  wheth- 
er either  candidate  received  a  majority  of 
the  votes  cast.  Incorporated  Town  of  West- 
ville  et  al.  v.  Incorporated  Town  of  Stilwell 
et  al.,  supra;  Town  of  Eufaula  et  al.  ▼. 
Gibson  et  al.,  22  Okl.  607,  98  Pac.  565.  Nei- 
ther plaintiCC  nor  defendant  therefore  re- 
ceived a  majority  of  the  votes  cast  at  the 
election.  The  Constitution,  after  providing 
for  elections  at  which  it  may  l>e  determined 
whether  the  county  seat  of  any  county  shaU 
be  changed  from  the  town  designated  by  the 
Constitution  as  the  county  seat  of  such  coun- 
ty, provides  that:  "If  a  majority  of  all  the 
votes  cast  In  the  county  at  such  county  seat 
election  shall  be  in  favor  of  any  town,  such 
town  shall  thereafter  be  the  county  seat: 
Provided,  however,  that  where  the  county 
seat  named  in  this  Constitution  is  within 
six  miles  of  the  geographical  center  of  the 
county  (said  geographical  center  to  be  de- 
termined by  certificate  from  the  Secretary 
of  State,  and  said  distance  to  be  determined 
by  measurement  from  said  geographical  cen- 
ter to  the  nearest  corporate  limits  of  such 
county  seat,  as  they  existed  on  the  twenty- 
first  day  of  January,  nineteen  hundred  and 
seven),  it  shall  require  sixty  per  centum  of 
the  total  vote  cast  at  such  election  by  the 
competing  town  to  effect  the  removal  of  such 
county  seat,  unless  such  competing  town  be 
more  than  one  mile  nearer  the  geographical 
center  of  said  county,  in  which  event  a  ma- 
jority vote  shall  suffice."  Section  6,  art  17, 
Constitution. 

If  neither  of  the  two  contesting  towns  is 
within  six  miles  of  the  geographical  center 
of  the  county,  and  neither  secures  a  majority 
of  the  votes  cast  at  the  election  under  the 
first  clause  of  the  foregoing  constitutional 
provision,  the  election  fails,  and  another 
election  must  be  held.  Incorporated  Town 
of  Ryan  et  al.  v.  Town  of  Waurlka  et  al., 
119  Pac.  220  (recently  decided,  but  not  yet 
officially  reported);  Town  of  Westville  et  al. 
V.  Town  of  Stilwell  et  al:,  supra.  But  the 
referee  finds  that  the  city  of  Blackwell  is 
more  tlian  six  miles  from  the  geographical 
center,  and  that  the  city  of  Kewklrk  is  near- 
er than  six  miles  to  said  center.  Under  this 
finding,  if  It  be  correct,  the  result  of  this 
election  is  determined  by  the  application  of 
the  proviso  in  the  foregoing  constitutional 
provision.     Whether  Blackwell's  failure. to 
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Becnre  60  per  cent,  of  the  total  vote  cast  is 
alone  sufficient  to  locate  tbe  county  seat 
permanently  at  Newklrk,  or  it  is  necessary, 
also,  ttiat  Newkirk  should  have  secured  40 
per  cent,  of  the  total  vote  cast,  is  unim- 
portant to  decide;  for,  in  either  event,  tbe 
result  of  this  election  would  not  be  changed, 
for  Blackwell  secured  less  than  60  per  cent 
and  Xewklrk  more  than  40  per  cent. 

[3]  In  ascertaining  the  distance  from  the 
coriwrate  limits  of  the  respective  candidates 
to  the  geographical  center  of  tbe  county,  tbe 
referee  took  a  point  shown  by  a  plat  and 
certificate  of  tbe  Secretary  of  State  to  be  tbe 
geographical  center  of  said  county.  Tbe 
validity  of  tills  certificate  and  plat,  because 
the  Secretary  of  State  in  making  them  took 
into  consideration  tbe  CbUocco  Indian  In- 
dustrial School  reservation  as  a  part  of  Kay 
county,  was  the  question  presented  by  the 
second  alleged  cause  of  action  in  plainttflTs 
petition,  to  which  a  demurrer  was  sustained. 

The  boundaries  of  Kay  county  are  defined 
by  tbe  Constitution  in  the  following  lan- 
guage: "Said  county  shall  be  and  remain  as 
it  now  exists  under  the  territory  of  Okla- 
homa, until  hereafter  changed  tmder  the 
provisions  of  this  Constitution.  Newklrk  is 
hereby  designated  tbe  county  seat  of  Kay 
county."    Section  7,  art  17,  Constitution. 

The  boundaries  of  this  county,  as  they  ex- 
isted under  the  territory  of  Oklahoma,  were 
originally  marked  out  and  defined  by  order 
of  tbe  Secretary  of  the  Interior,  Issued  the 
8th  day  of  August,  1893.  Said  county,  as  its 
txiundarles  are  defined  in  that  order,  includes 
as  a  part  of  Its  territory  the  Chilocco  In- 
dustrial School  reservation.  It  is  contended 
by  defendant  that  the  Secretary  of  the  In- 
terior acted  without  authority  in  including 
said  reservation  within  any  county;  that  his 
act  relative  thereto  is  void;  and  tliat  the 
reservation  has  at  no  time  constituted  any 
part  of  said  county. 

By  section  1  of  tbe  Organic  Act,  it  was 
provided:  "Whenever  the  interest  of  tbe 
Cherokee  Indians  in  tbe  land  known  as  tbe 
Cherokee  Outlet  shall  have  been  extinguish- 
ed and  the  President  shall  make  proclama- 
tion thereof,  said  outlet  shall  thereupon  and 
without  further  legislation,  become  a  part  of 
the  territory  of  Oklahoma."  Act  May  2, 
1890,  c.  182,  26  U.  S.  Stat  at  L.  p.  82. 

The  territory  embraced  In  the  county  of 
Kay  as  was  originally  formed  constituted  a 
part  of  tbe  Cherokee  Outlet  On  March  3, 
1893,  there  was  approved  an  act  of  Congress 
entitled  "An  act  making  appropriations  for 
current  and  contingent  expenses,  and  ful- 
filling treaty  stipulations  with  Indian  tribes, 
for  fiscal  year  ending  June  thirtieth,  eighteen 
hundred  and  ninety-four."  Act  March  3, 
1893,  c.  209,  27  U.  8.  Stat  at  L.  p.  612. 
Section  10  of  this  act  appropriates  a  stated 
sum  of  money  to  be  paid  to  the  Cherokee 
Nation  of  Indians  and  further  authorizes 
tbe  Secretary  of  the  Interior  to  contract  to 
pay  an  additional  sum  to  said  nation  for  re- 


linquishment of  its  right,  title,  and  interest 
and  claims  to  the  lands  embraced  within 
the  Cherokee  Outlet  Tbis  section,  in  part, 
provides  also:  "And  said  lands,  except  the 
portion  to  be  allotted  as  provided  in  said 
agreement,  shall,  upon  the  payment  of  the 
sum  of  two  hundred  and  ninety-five  tliousand 
seven  hundred  and  thirty-six  dollars,  herein 
appropriated,  to  be  immediately  paid,  become 
ELQd  be  taken  to  be  and  treated  as  a  part 
of  the  public  domain.  But  in  any  opening  of 
the  same  to  settlement,  sections  sixteen  and 
thirty-six  in  each  township,  whether  survey- 
ed or  unsurveyed,  shall  be,  and  are  hereby 
reserved  for  the  use  and  benefit  of  the  pub- 
lic schools  to  be  established  within  tbe  lim- 
its of  such  lands,  under  such  conditions  and 
regulations  as  may  be  hereafter  enacted  by 
Congress.     •     •    • » 

A  succeeding  part  of  the  section  provides 
that  tbe  lands  embraced  in  tbe  Chilocco  In- 
dian Industrial  School  reservation  shall  not 
be  subject  to  public  settlement,  but  shall, 
until  the  further  action  of  Congress,  con- 
tinue to  be  reserved  for  tbe  purposes  to 
which  they  were  set  apart,  and  the  President 
is  authorized,  by  any  proclamation  be  shall 
make  in  the  opening  of  the  lauds  for  settle- 
ment, to  make  other  reservation  of  lands  for 
public  purposes  as  he  deems  wise  and  ad- 
visable. The  acceptance  by  tbe  Indian  tribe 
of  the  money  appropriated  by  this  act,  except 
as  to  those  lands  allotted  under  the  agree- 
ment ratified  by  the  act,  operated  to  relin- 
quish tbe  right  and  title  of  the  Indian  na- 
tion to  the  lands  of  the  Cherokee  Outlet, 
and  tbe  same  became  a  part  of  tbe  public 
domain  of  tbe  federal  government.  The  fact 
that  some  of  these  lands  were  reserved  by 
tbe  act  from  public  settlement  did  not  con- 
tinue tbe  title  of  tbe  tribe  thereto.  Tbe 
lands  so  reserved  remained  the  lands  of  the 
federal  government,  reserved  for  the  purpos- 
es specified.  One  of  the  results  of  this  act, 
without  further  legislation,  was  to  make,  by 
reason  of  section  1  of  tbe  Organic  Act,  su- 
pra, tbe  Cherokee  Outlet  a  part  of  the  terri- 
tory of  Oklahoma.  Section  11  of  this  act 
makes  immediately  available  a  sum  of  money 
to  pay  the  Tonkawa  Tribe  of  Indians  for  all 
their  right  and  title  to  certain  lands;  and 
section  12  of  said  act  makes  similar  provi- 
sion for  the  extinguishment  of  the  Indian 
title  to  Certain  lands  of  the  Pawnee  Indians. 
Section  13  makes  all  tbe  land  acquired  by 
tbe  agreements  referred  to  in  sections  11  and 
12  part  of  the  public  domain,  and  all  of  said 
land,  except  such  as  is  reserved,  subject  to 
be  opened  to  settlement  by  proclamation  of 
tbe  President  at  the  same  time  and  in  the 
same  manner,  and  subject  to  the  same  con- 
ditions as  provided  by  section  10  for  tbe 
opening  of  lands  acquired  from  the  Cherokee 
Indians.  Section  14  of  tbe  act,  in  part,  reads 
as  follows:  "Before  any  of  tbe  aforesaid 
lands  are  open  to  settlement  it  shall  be  the 
duty  of  tbe  Secretary  of  the  Interior  to  di- 
vide the  same  into  counties  wtalcb- shall  Gon< 
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tain  as  near  as  possible  not  less  tban  five  htin- 
dred  square  miles  In  each  county,  ♦  »  »  " 
This  statute  authorized  the  Secretary  of 
the  tnterlor  to  divide  the  lauds  acquired  nn- 
der  the  provisions  of  sections  10,  11,  and  12 
from  the  Cherokee,  Tonkawa,  and  Pawnee 
Indian  Nations  Into  counties.  It  is  the  con- 
tention of  defendant  that  the  authority  of 
the  Secretary  of  the  Interior  extended  only 
to  the  division  Into  counties  of  lands,  ac- 
•lulred  from  those  tribes,  opened  to  settle- 
ment; but  we  do  not  so  understand  the  act. 
"Any  of  the  aforesaid  lands"  mentioned  in 
section  14  refers  to  the  lands  acquired  from 
these  three  Indian  tribes,  and  "to  divide 
the  same"  refers  to  "aforesaid  lands,"  not 
to  lands  opened  to  settlement.  If  this  stat- 
ute be  construed  as  authorizing  the  Sec- 
retary of  the  Interior  to  put  within  any 
connty  only  lands  opened  to  settlement 
then  be  was  without  authority  to  embrace 
within  any  county  any  of  the  lands  included 
in  sections  16  and  36  In  each  township,  be- 
cause all  these  lands  were  reserved  from 
settlement  by  the  act;  and  the  character  of 
their  reservation  was  just  as  permanent,  or 
more  so,  than  the  reservation  of  the  Chlloc- 
co  Industrial  School  reservation;  for  the 
Cliilocco  reservation  was  expressly  reserved 
until  further  action  of  Congress;  whereas, 
no  such  condition  is  attached  to  the  reserva- 
tion of  sections  16  and  36.  It  would  have 
been  difficult,  if  not  impossible,  for  the  Sec- 
retary of  the  Interior  to  have  divided  said 
lands  into  counties,  so  as  to  exclude  sections 
16  and  36  therefrom.  No  such  meaning, 
we  think,  was  intended  by  the  act.  But  the 
Secretary  was  granted  authority  to  divide 
into  counties  the  lands  to  which  the  Indian's 
title  was  extinguished  by  the  operation  of 
this  act,  and  to  Include  therein  lands  re- 
served from  settlement,  as  well  as  lands 
opened  to  settlement.  The  fact  that  the 
Secretary  of  the  Interior  did  not  include  In 
the  counties  created  by  him  some  of  the 
Indian  reservations  that  lay  within  territory 
acquired  cannot  be  taken  as  a  construction 
by  his  department  of  the  foregoing  act  as 
not  authorizing  him  to  do  so;  for  it  must 
be  assumed  from  lUs  act  in  including  the 
Chilocco  reservation  within  the  limits  of 
Kay  county  that  he  construed  this  statute 
as  granting  to  him  such  authority.  The  di- 
vision of  these  lands  Into  counties,  by  which 
the  boundaries  of  Kay  county  are  made  to 
include  the  Chilocco  reservation,  was  acted 
upon  by  the  President  and  recognized  as  val- 
id in  issuing  Ills  proclamation  opening  to 
settlement  these  lands.  No  change  in  the 
boundaries  of  Kay  county  was  ever  made 
by  any  l^Eislntlre  act  or  otherwise  before  the 
admission  of  the  state.  Counsel  for  defend- 
ant cmitend,  however,  that  if  the  Chilocco 
reservation  was  ever  a  part  of  Kay  county 
it  has  been  taken  therefrom  by  certain  pro- 
visions of  the  ^labUng  act  and  the  Constitu- 
tion. The  third  paragraph,  of  section  3  of 
the  enabling  act  provides,  in  part,  as  fol- 


lows: "That  the  people  Inhabiting  said  pro- 
posed state  do  agree  and  declare  that  they 
forever  disclaim  all  right  and  title  in  or 
to  any  unappropriated  public  lands  lying 
within  the  boundaries  thereof,  and  to  all 
lands  lying  within  said  limits  owned  or  held 
by  any  Indian,  tribe  or  nation;  and  that 
until  the  title  to  any  such  public  land  sliall 
have  been  extinguished  by  the  United  States, 
the  same  shall  be  and  remain  subject  to  the 
Jurisdiction,  disposal  and  control  of  the 
United  States."  Act  June  16,  1906,  c.  3335, 
34  Stat.  270. 

The  terms  and  conditions  of  the  enabling 
act  were  accepted  by  ordinance  irrevocable, 
adopted  by  the  constitutional  convention. 
The  foregoing  provision  Is  also  to  be  found 
In  the  same  language  In  section  3  of  article 
1  of  the  Constitution.  It  is  the  contention 
of  defendant's  counsel  that  these  provisions 
vest  In  the  United  States,  for  governmental 
purposes,  exclusive  jurisdiction  over  the 
Chilocco  reservation,  because  the  title  to  the 
land  embraced  therein  Is  In  the  United 
States,  and  said  lands  have  been  reserved 
for  the  purposes  of  the  federal  government. 
If  we  assume,  without  deciding,  that  this 
provision  of  the  enabling  act  and  the  Con- 
stitution has  the  effect,  as  contended  by  de- 
fendant's counsel  to  give  to  the  United  States 
government  exclusive  jurisdiction  over  said 
reservation,  it  does  not  follow  that  said  res- 
ervation does  not  constitute,  geographically 
speaking,  a  part  of  the  territory  of  Kay 
county.  A  county,  as  a  political  organization 
or  municipal  government,  is  a  distinct  thing 
from  the  territory  embraced  within  the  geo- 
graphical limits  of  a  county.  It  is  not  es- 
sential that  state  or  county  shall  have  Ju- 
risdiction over  every  particle  of  land  em- 
braced within  its  territorial  limits,  in  order 
that  such  land  shall  constitute  a  part  of  the 
state  or  county,  geographically  speaking.  A 
somewhat  similar  question  was  Involved  in 
Kenner  t.  Bennett,  21  Ohio  St.  431.  In  that 
case  was  involved  the  territory  occupied  as 
a  soldiers'  home  by  the  federal  government, 
over  which  the  federal  government  had,  for 
a  number. of  years  prior  to  January  1,  1871, 
exclusive  Jurisdiction.  On  that  date,  Con- 
gress, by  an  act,  released  Its  jurisdiction 
over  the  lands  occupied  by  the  home  to  tlie 
state;  but  the  same  continued  to  be  used 
and  occupied  as  a  soldiers'  home  by  the  fed- 
eral government  The  Constitution  of  Ohio 
required  a  year's  residence  In  the  state  as  a 
necessary  qualihcation  for  an  elector  to  vote 
at  any  election.  At  an  election  held  less 
than  a  year  after  the  enactment  by  Congress 
of  the  act  relinquishing  jurisdiction  over 
the  soldiers'  home,  the  inmates  of  said  home 
offered  to  vote,  and  one.  of  the  questions 
raised  was  whether  said  home  had  been 
within  the  state  of  Ohio,  and  whether  the 
inmates  thereof  had  be^i  residents  of  the 
state  for  a  period  of  one  year.  Upon  this 
question,  Mr.  Chief  Justice  Welch,  deliver- 
ing the  opinion  of  the  court,  said:   "These 
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105  Inmates  of  tbe  asylnm  were  therefore 
residents  and  citizens  of  Ohio  at  the  time 
of  the  eiection.  Were  they  residents  of  the 
'state,'  for  the  fall  year,  within  the  meaning 
of  the  Constitution  of  Ohio?  We  thinlL  they 
were.  In  one  sense,  the  'state'  Is  a  terri- 
tory. In  another  sense,  it  is  a  political  or- 
ganization. These  Inmates  have  resided  for 
the  whole  year  in  the  same  place.  Terri- 
torially, they  and  the  asylum  in  which  they 
reside  have  been  all  the  time  in  the  state. 
Politically,  or,  if  I  may  so  speak,  jurisdic- 
tionally,  both  have  been  temporarily  out  of 
the  state.  The  expression  is  used  In  both 
senses.  It  is  used  In  the  territorial  sense  in 
the  agreed  statement  filed  In  the  case.  In  fa- 
vor of  the  right  of  suffrage,  we  think  it  safe 
and  proper  to  give  it  that  meaning  in  the 
Constitution.  In  the  primary  and  popular 
sense,  the  asylum  Is  and  always  has  been  in 
Ohio.  It  has  never  ceased  to  be  part  of  the 
state  of  Ohio  geographically,  although  the 
state's  Jurisdiction  over  it  has  been  tempo- 
rarily suspended." 

We  think  the  foregoing  reasoning  of  the 
court  In  that  case  applicable  to  the  case  at 
bar.  If  the  effect  of  tbe  enabling  act  and 
the  Constitution  was  to  relinquish,  for  gov- 
ernmental purposes,  exclusive  Jurisdiction 
to  the  federal  government  over  the  Chllocco 
reservation,  such  Jurisdiction  is  to  continue 
only  until  the  title  of  the  federal  government 
shall  have  been  extinguished  or  released, 
and  then  the  Jurisdiction  thereover,  for  gov- 
ernmental purposes,  will  revert  to  the  state 
government  and  its  municipalities.  The 
most  that  is  effected  by  said  provisions  un- 
der defendant's  contention  is  the  suspension 
of  the  exercise  by  the  state  and  its  counties 
of  governmental  authority  over  any  lands,  so 
long  as  the  United  States  retains  title  there- 
to. It  may  be  gravely  doubted  whether  these 
provisions  have  the  effect  contended  for  by 
defendant;  but  since,  if  such  l>e  their  mean- 
ing, it  cannot  affect  the  final  Judgment  to 
be  rendered  by  this  court,  we  forego  a  de- 
cision of  this  question.  In  harmony  with 
the  Ohio  case,  and  supporting  the  rule  an- 
nounced in  tbe  language  quoted,  supra,  from 
that  decision,  are  the  following:  State  v. 
Kelly,  76  Me.  331,  49  Am.  Rep.  620;  Crook, 
Horner  &  Co.  t.  Old  Point  Comfort  Hotel 
Co.  et  al.  (C.  C.)  54  Fed.  604. 

The  center  from  which  the  measuremrait  ia 
to  be  taken  in  determining  the  vote  necessary 
to  remove  the  county  seat  is  the  geographical 
center,  not  the  center  of  Jurisdiction  of  the 
county  government  or  of  the  county's  popula- 
tion. The  requirement  that  more  votes  shall 
be  necessary  to  remove  the  county  seat  when 
the  town  designated  as  such  by  the  Constitu- 
tion is  less  than  six  miles  from  the  geograph- 
ical center  was  made,  no  doubt,  upon  the  the- 
ory that,  as  a  general  rule,  a  county  seat 
located  in  the  center  of  the  territory  of  the 
county  will  be  more  nearly  equally  accessible 
to  all  the  residents  of  the  county  than  any 
other  location;    and  that  a  removal  from 


such  location  ought  not  to  t)e  effected  by  a 
bare  majority.  The  distance  around  or  across 
territory  in  a  county  which  residents  of  the 
county  have  to  travel,  in  order  to  reach  the 
county  seat  or  the  center  of  a  county,  is 
made  neither  shorter  nor  longer  by  the  fact 
that  such  territory  Is  under  the  exclusive 
Jurisdiction  of  the  federal  government,  or 
under  tbe  concurrent  Jurisdiction  of  the  state 
and  federal  government. 

[4]  The  finding  that  Newkirk  Is  less  than 
6  miles  from  the  geographical  center  of  the 
county  Is  based  upon  the  evidence  of  the 
county  surveyor,  who  testifies  that  by  meas- 
urement upon  straight  lino  the  nearest  cor- 
porate limits  of  said  dty  is  5.83  miles  from 
the  center  of  the  county.  Defendant  contends 
that  such  distance  Is  not  to  be  measured 
upon  a  straight  line,  but  upon  the  regular 
route  of  travel  from  the  county  seat  to  the 
center  of  the  county,  and  in  support  thereof 
cites  section  23  of  the  Organic  Act  of  the 
territory  of  Oklahoma  as  follows:  "There 
shall  be  reserved  public  highways  four  rods 
wide  l)etween  each  section  of  land  in  such 
territory,  the  section  lines  being  the  center 
of  said  highways." 

Counsel  Insist  that  tbe  foregoing  statute 
constituted  a  measurement  by  section  lines 
under  existing  surveys  at  tbe  time  of  the 
adoption  of  the  Constitution,  and  for  that 
reason  It  was  contemplated  by  the  framera 
of  the  Constitution  that  the  distance  as  thus 
measured  should  be  adopted  in  determining 
the  distance  from  the  center  of  any  county 
to  the  county  seat  designated  by  the  Consti- 
tution. But  the  foregoing  statute  bad  no 
application  to  the  east  side  of  the  state  form- 
erly constituting  the  Indian  Territory,  and  tt 
is  a  matter  of  general  knowledge  that  pub- 
lic highways,  at  tbe  time  of  the  adoption  of 
the  Constitution,  had  not  been  established 
upon  all  the  section  lines  of  that  portion  of 
the  state,  and,  in  fact,  hut  upon  a  very  few 
of  them,  and  such  rule  of  measurement  could 
not  be  applied  In  counties  on  that  side  of  the 
state;  nor  can  it  be  applied  in  counties  form- 
erly constituting  a  part  of  the  territory  of 
Oklahoma,  for  tbe  geographical  center  of  a 
county  Is  a  point,  and  rarely  would  that  point 
in  any  county  fall  in  a  public  highway.  It 
probably  would  not  occur  In  a  single  county 
of  the  state.  Likewise,  the  nearest  corporate 
limits  of  a  city  would  rarely  fall  In  a  public 
traveled  highway.  As  a  result,  a  measure- 
ment by  such  method  would  have  to  be  upon 
the  traveled  way  from  some  point  near  the 
center  of  the  county  to  some  point  near  the 
nearest  corporate  limits  of  the  dty.  But 
the  distance  to  be  measured  prescribed  by 
the  Constitution  is  between  the  "geographical 
center  of  the  county"  and  "the  nearest  cor- 
porate limits."  In  tbe  instant  case,  the  cen- 
ter of  the  county  does  not  fall  in  a  traveled 
way,  but  upon  private  premises,  to  which 
there  is  no  open  route  of  travel.  To  get  tbe 
distance  by  the  system  of  measurement  con- 
tended for  by  defendant  from  this  point  to 
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the  corporate  limits,  it  would  be  neceseary, 
either  to  omit  the  distance  between  the  cen- 
ter and  the  nearest  public  road,  or  to  meas- 
ure upon  a  straight  line  from  the  center  of 
the  county  to  some  point  in  the  nearest  pult- 
lic  traveled  way,  and  along  the  traveled  way 
to  the  county  seat.  No  such  dual  system  of 
measurement  was  contemplated;  but  it  was 
contemplated  that  a  system  should  be  used 
that  would  secure  the  exact  distance  between 
the  designated  points,  without  omitting  any 
part  thereof,  for  it  could  easily  happen  that 
the  distance  between  the  center  of  the  coun- 
ty and  the  nearest  point  thereto  in  any  pub- 
lic highway  would  determine  whether  the 
county  seat  was  within  or  without  the  six- 
mfle  limit.  No  authorities  have  been  cited 
by  defendant  In  support  of  its  contention 
upon  this  proposition.  From  an  examination 
of  the  authorities  we  have  been  able  to  make, 
they  appear  to  be  practically  in  accord  that, 
where  distance  is  to  be  determined,  it  must 
be  by  a  straight  line,  unless  there  is  some- 
thing in  the  nature  of  the  case,  or  in  the  con- 
text of  the  act  or  Instrument,  Indicating 
an  intention  to  follow  a  different  method. 
Bums  V.  Greaves,  Cooke  (Tenn.)  75;  Macon 
and  Smith  Counties  v.  Trousdale  County,  2 
Baxt.  (Tenn.)  1;  Hagan  et  al.  v.  Campbell 
and  Cleveland,  8  Port.  (Ala.)  0,  33  Am.  Dec. 
267;  Landrum  v.  Hite's  Heirs,  1  A.  K. 
Marsh.  (Ky.)  419;  Jenks  and  Others  v.  Mor- 
gan, 6  Gray  (Mass.)  448;  Kingsland  v.  Chit- 
tenden et  al.,  61  N.  T.  618;  Bradley  v.  Wil- 
son, 58  Me.  357;  Abbey  v.  McPherson,  1  Kan. 
App.  177,  41  Pac.  978;  Wynne  v.  Alexander, 
29  N.  C.  237,  47  Am.  Dec.  32C;  Burnett  v. 
Thompson,  51  N.  C.  210;  Grant  v.  Black,  53 
Me.  373;  Best  v.  Hammond,  55  Pa.  409. 
There  is  a  general  exception  to  this  rule  un- 
der statutes  providing  mileage  or  payment 
of  fees  for  distance  traveled  by  olScers  and 
witnesses  attending  upon  courts;  but  the  In- 
stant case  does  not  fall  within  the  exception. 
In  Lake  v.  Butler,  5  Ellis  &  Blackburn,  92, 
the  Court  of  Queen's  Bench  construed  an  act 
of  Parliament  which  permitted  certain  ac- 
tions to  be  brought  "when  the  plaintiff 
dwells  more  than  twenty  miles  from  the  de- 
fendant." The  evidence  established  that  the 
distance  in  a  straight  line  between  the  resi- 
dence of  plaintiff  and  defendant  was  about 
12  miles,  but  that  from  the  nature  of  the 
country  it  was  Impracticable  to  travel  this 
distance  in  a  direct  line.  By  footway,  the 
distance  was  16  miles  and  6  furlongs,  and 
by  the  nearest  traveled  carriage  road  the 
distance  was  a  little  more  than  20  miles 
Lord  Campbell,  C.  J.,  In  the  opinion,  said: 
"I  am  of  opinion  that  the  distance  is  to  be 
measured  in  a  straight  Hue  along  the  hori- 
zontal plane  from  point  to  point.  The  words 
of  the  act,  'where  the  plaintiff  dwells  more 
than  twenty  miles  from  the  defendant,'  are 
general,  and  do  not  specify  how  the  distance 
is  to  be  measured.  We  are  therefore  to  con- 
sider what  is  the  meaning  of  the  Legislature, 
and  I  think  that  we  must  suppose  that  the 


Legislature  intended  by  the  words  to  express 
the  meaning  that  would  be  most  convenient 
and  capable  of  being  ascertained.  Now,  If 
the  distance  is  to  be  measured  by  the  near- 
est practicable  way,  see  how  uncertain  It  is. 
The  nearest  mode  of  access  may  be  by  boat, 
by  route  varying  every  day  according  to  the 
state  of  the  tide;  or,  if  it  be  by  land,  it  may 
be  rendered  longer  or  shorter  by  changes  lu 
the  road.  But  if  the  straight  line  measure- 
ment be  adopted,  there  can  be  no  uncertain- 
ty. Even  where  there  are  mountains  to  be 
ascended  and  descended,  it  is  easy  for  a 
surveyor  to  ascertain  the  distance  from  point 
to  point." 

Macon  and  Smith  Counties  v.  Trousdale 
County,  supra,  is  a  well-consldered  case.  A 
constitutional  provision  of  Tennessee  au- 
thorized new  counties  to  be  established  In 
certain  territory,  but  provided  that  no  line 
of  such  new  county  should  approach  nearer 
than  10  miles  to  the  courthouse  of  the  old 
county ;  and  it  was  held  that  the  distance 
from  the  new  line  to  the  courthouse  should 
be  ascertained  by  measurement  upou  a 
straight  line. 

There  is  nothing  in  the  context  of  the 
constitutional  provision  here  involved  to  in- 
dicate that  a  different  method  of  measure- 
ment should  be  adopted  than  upon  a  straight 
Hue;  and,  in  addition  to  the  impracticability 
of  any  other  method  In  most  cases,  there 
appears  from  the  context  of  this  provision 
an  additional  reason  why  no  other  method 
was  within  the  intent  of  the  framers  of  the 
Constitution.  The  provision  requires  the 
measurement  to  be  made  from  the  nearest 
corporate  limits  of  the  county  seat  as  they 
existed  on  the  21st  day  of  January,  1907; 
the  date  named  being  prior  to  the  adoption 
of  the  Constitution  and  the  establishment  of 
counties  in  the  state.  The  evident  purpose 
of  this  provision  was  to  prevent  any  town, 
designated  by  the  Constitution  as  county 
seat,  from  securing  an  undue  advantage  by 
extending  the  limits  of  the  town  for  no  other 
purpose  than  to  bring  it  within  the  six-mile 
limit  of  the  geographical  center,  thereby  ren- 
dering a  less  vote  necessary  to  retain  the 
county  seat.  It  was  the  evident  purpose  of 
the  constitutional  convention  to  not  leave 
it  within  the  power  of  any  town  to  shorten 
the  distance  between  its  municipal  limits  and 
the  geographical  center  after  the  adoption  of 
the  Constitution.  If  that  distance  Is  meas- 
ured by  straight  line,  it  remains  unclianged 
and  is  unchangeable;  but,  if  such  distance  is 
to  l)e  measured  by  the  public  traveled  way, 
there  is  no  prohibition  in  the  Constitution 
from  opening  up  new  ways  between  the  cor- 
porate limits  of  the  city  to  the  geographical 
center  at  any  time.  A  town  would  then  have 
the  opportunity,  by  opening  up  a  new  public 
way,  to  render  the  distance  from  the  cor- 
porate limits  from  the  geographical  center 
less  than  it  was  on  the  2l8t  day  of  January, 
1907;  and,  in  fact,  could  so  alter  and  change 
the  distance  as  to  make  It  not  only  different 
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on  the  date  of  any  county  seat  election  from 
what  it  was  on  tiie  date  mentioned  in  the 
constitutional  provision,  but  different  on  tlie 
day  of  the  trial  of  any  contest  from  what  It 
was  on  tl»e  day  of  tlie  election.  No  sucli  un- 
certain, indefinite,  and  changeable  method 
of  ascertaining  tills  distance  was  intended  to 
be  authorized.  The  framers  of  the  Constitu- 
tion would  not  have  foreclosed  one  oppor- 
tunity to  towns  to  shorten  the  distance  be- 
tween their  corporate  limits  and  the  geo- 
graphical center  as  it  existed  at  the  time 
mentioned  in  the  Constitution,  and  at  the 
same  time  provided  another  equally  avail- 
able means  to  accomplish  that  very  purpose. 

[S]  It  is  admitted  that  the  city  of  Newkirk 
is,  and  has  been  ever  since  before  the  1st 
day  of  January,  1901,  a  city  of  the  first 
class.  An  ordinance,  adopted  and  approved 
by  the  city  council  on  the  4th  day  of  No- 
vember, 1901,  was  introduced,  by  which  sec- 
tion 26,  township  28,  range  2  east,  is  an- 
nexed to  the  city  of  Newkirk,  and  the  corpo- 
rate limits  of  the  city  are  extended  so  as  to 
include  said  tract  of  land.  This  tract  of 
land  is  by  the  ordinance  divided  into  two 
divisions,  named,  respecti\'e1y,  Famsworth 
addition  and  Academy  addition.  These  ad- 
ditions lie  between  the  orignal  corporate  lim- 
its of  the  city  and  the  geographical  center  of 
the  county,  and  the  measurement  of  the  dis- 
tance between  the  nearest  corporate  limits  of 
the  city,  as  they  existed  on  the  21st  day  of 
January,  1907,  was  made  from  the  corporate 
limits  of  these  additions.  The  evidence  also 
establishes  that  immediately  after  the  pas- 
sage of  the  ordinance  extending  the  corpo- 
rate limits  of  the  city  around  these  additions 
the  city  assumed  Jurisdiction  over  them.  It 
opened  up  and  graded  streets,  laid  sidewalks 
and  crossings,  extended  its  waterworks  sys- 
tem, electric  light  system,  and  sewer  system 
through  them,  has  continually  taxed  the 
property  thereon,  which  taxes  have  been 
paid,  has  furnished  school  facilities  to  the 
children  of  the  inhabitants  on  said  additions, 
and  these  additions  now  constitute  one  of  the 
substantial  resident  portions  of  the  city.  No 
one,  until  this  proceeding,  has  ever  ques- 
tioned the  validity  of  the  ordinance  or  of  the 
proceeding  of  the  city  council,  extending  the 
corporate  limits  so  as  to  include  these  addi- 
tions. Defendant,  however,  insists  that  the 
competent  evidence  in  this  record  fails  to 
establish  a  valid  annexation  of  these  addi- 
tions to  the  corporate  limits  of  the  city,  in 
that  the  ordinance  does  not  disclose  that 
these  additions,  when  annexed,  were  subdi- 
vided into  tracts  or  parcels  of  land  of  less 
than  five  acres  with  more  tlian  one  residence 
thereon,  or  that  the  written  consent  of  the 
majority  of  the  whole  number  of  acres  own- 
ed by  the  residents  of  these  additions  was 
obtained. 

Section  458  of  Wilson's  Revised  and  Anno- 
tated Statutes  provides  that  the  city  comicll 
may  annex  other  territory  adjacent  to  the 
city  limits  at  such  times  as  it  shall  be  de- 


sirable. In  the  opinion  of  the  council,  to 
make  such  additions:  "Provided,  that  in  no 
case  shall  any  additional  territory,  except 
when  subdivided  into  tracts  or  parcels  of  less 
than  five  acres,  with  more  than  one  resi- 
dence thereon,  be  added  to  the  city  limits 
without  the  consent  In  writing  of  the  ow-ner 
of  a  majority  of  the  whole  number  of  acres 
owned  by  residents  of  the  territory  to  be 
added;  •  •  •  provided,  that  tracts  of 
land  In  excess  of  five  acres  used  for  agri- 
cultural purposes  shall  not  be  subject  to  city 
taxes."  This  statute  authorizes  cities  of 
the  first  class  to  enlarge  their  corporate  area 
by  annexing  territory,  and  is,  to  that  extent, 
one  for  the  organization  of  such  corpora- 
tions. City  of  Topeka  v.  Dwyer  et  al.,  70 
Kan.  244,  78  Pac.  417.  Plaintiff  seeks  by 
this  contention  to  attack  in  a  collateral  pro- 
ceeding the  corporate  existence  of  the  city  as 
to  these  additions.  That  it  cannot  do  so  is 
well  settled  by  the  authorities.  "Where  a 
municipal  corporation  is  acting  under  color 
of  law,  and  its  existence  Is  not  questioned 
by  the  state,  it  cannot  be  collaterally  drawn 
in  question  by  private  parties ;  and  the  rule 
Is  not  different,  although  the  Constitution 
may  prescribe  the  manner  of  incorporation." 
Article  43a,  1  Dillon's  Municipal  Corpora- 
tions (4th  Ed.). 

For  a  period  of  about  nine  years,  the  city 
of  Newkirk  has  exercised  municipal  author- 
ity over  these  additions,  levying  and  collect- 
ing taxes  thereon,  and  doing  all  other  things 
Incidental  to  maintaining  a  municipal  gov- 
ernment All  these  acts,  including  the  ordi- 
nance of  annexation,  have  been  done  under 
a  statute  authorizing  cities  of  the  first  class 
to  annex  territory  to  their  corporate  limits, 
and  there  has  been  at  least  an  organization 
under  color  of  law,  and  a  municipal  corpo- 
ration de  facto  exists  therein  at  the  present 
time.  In  the  syllabus  by  the  court.  In  Rail- 
way Co.  V.  Lyon  County,  72  Kan.  IC,  84  Paa 
1031,  It  is  said:  "Where  a  city  of  the  sec- 
ond class  has  attempted  by  an  ordinance  to 
annex  certain  territory,  and  in  pursuance 
thereof  has  exercised  municipal  authority 
over  the  same  for  18  years,  levying  and  col- 
lecting taxes  thereon,  and  treating  it  in  all 
respects  as  an  integral  part  of  the  munici- 
pal organization,  the  validity  of  the  ordi- 
nance cannot  be  attacked  in  a  collateral  pro- 
ceeding by  a  private  party,  who  seeks  to  re- 
cover taxes  levied  upon  proiierty  in  such  ter- 
ritory upon  the  ground  that  it  Is  not  a  part 
of  the  city." 

Other  cases  from  the  same  court  sustain- 
ing this  proposition  are  McGrew  v.  Stewart. 
51  Kan.  185,  32  Pac.  89C;  City  of  Topeka 
V.  Dwyer  et  al.,  supra.  The  last-mentioned 
case  is  a  well-considered  case,  in  which  are 
collected  so  many  authorities,  both  from  that 
state  and  from  the  courts  of  other  states, 
supporting  the  rule  here  applied  that  we 
deem  it  unnecessary  to  cite  further  authori- 
ty, or  to  discuss  the  reasons  upon  which  the 
rule  is  fouude<«. 
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[I]  The  certificate  of  tbe  Secretary  of 
State,  by  wUch  the  geographical  center  ot 
tbe  county  was  established,  was  dated  and 
executed  on  July  22,  1008.  Defendant  con- 
tends that  said  certificate  Is  invalid,  be- 
cause prematurely  Issued,  and  relies  upon 
City  of  Blackwell  v.  Cross,  22  Okl.  748,  98 
Pac.  905,  as  supporting^  this  contention;  but 
such  la  not  the  effect  of  the  decision  In 
that  case.  In  that  case,  relator  (plaintlfT 
here)  sought,  by  an  original  action  In  this 
court,  to  obtain  a  writ  of  mandamus  com- 
pelling the  Secretary  of  State  to  ascertain 
tbe  geographical  center  of  Kay  county,  and 
In  doing  so  to  leave  out  of  consideration  the 
Cbilocco  reservation.  The  suit  was  institut- 
ed after  the  first  election  for  the  selection 
of  the  county  seat  of  Kay  county,  under 
tbe  provisions  of  the  Constitution,  had  been 
held.  At  the  first  election,  there  were  three 
candidates,  no  one  of  which  received  a  suf« 
flcient  vote,  under  tbe  Constitution,  to  en- 
title it  to  tbe  permanent  county  seat  Be- 
fore plaintiff  filed  its  petition  in  that  cause, 
the  Secretary  of  State  had  ascertained  the 
center  of  the  county,  Including  the  Cbilocco 
reservation  as  a  part  of  the  county,  and 
had  executed  the  certificate  used  In  this 
case.  Plaintiff  sought  by  that  proceeding  to 
require  the  Secretary  of  State  to  redetermine 
the  geographical  center,  and  to  correct  the 
error  It  alleged  the  Secretary  of  State  had 
made  in  ascertaining  the  center  In  the  first 
Instance  by  excluding  the  Cbilocco  reserva- 
tion. Tbe  court  held  that  the  certificate  of 
the  Secretary  ot  State  as  to  the  geographical 
center  of  any  county  provided  lor  by  the 
Constitution  was  Intended  as  a  guldanc^  to 
those  whose  duty  It  Is  to  determine  and  de- 
clare the  result  of  a  county  seat  election; 
and  that,  as  tbe  second  election  had  not  been 
held,  and  it  could  not  be  determined  In  ad- 
vance that  the  Secretary  of  State's  certifi- 
cate would  ever  be  needed  by  the  officers 
charged  with  the  duty  of  determining  and 
declaring  the  result  of  the  election,  it  could 
not  be  said  that  the  Secretary  was  under 
such  duty  to  issue  it  as  would  authorize  the 
writ  of  mandamus  to  compel  him  to  perform 
that  duty  at  that  time.  It  was  not  held  that 
the  Secretary  of  State  was  without  authori- 
ty to  determine  at  that  time  the  geographical 
center  of  the  county  and  execute  certificate 
showing  same.  The  Constitution  clearly  au- 
thorizes the  Secretary  of  State  to  deter- 
mine  the  geographical  center  of  a  county  for 
the  purposes  of  determining  the  permanent 
location  of  a  permanent  county  seat,  and 
does  not  fix  the  time  within  which  he  shall 
exercise  such  authority.  Although  tbe  Sec- 
retary, on  the  date  he  did  determine  the  cen- 
ter of  tbe  county  and  issue  tbe  certificate 
here  Involved,  was  under  no  such  duty  that, 
if  he  had  refused  to  determine  its  location, 
or  to  issue  this  certificate,  he  could  have 


thai  been  compelled  to  do  so  by  either  par- 
ty to  this  case,  he  had  authority  to  act;  and 
If  he  voluntarily  did  so  his  certificate  la  not 
void. 

[7]  It  Is  also  objected  that  tbe  distance 
from  the  geographical  center  to  the  corpo- 
rate limits  of  defendant  have  not  been 
measured  by  the  Secretary  of  State,  and 
that  such  distance  was  established  by  the 
evidence  of  others,  who  measured  such  dis- 
tance. The  Constitution  requires  the  geo- 
graphical center  to  be  determined  by  certifi- 
cate from  the  Secretary  of  State,  but  It  does 
not  provide  by  whom  the  measurement  from 
tbe  center  to  the  corporate  limits  shall  be 
made.  It  does  not  provide  that  the  distance 
from  tbe  center  to  the  corporate  limits  shall 
be  determined  by  the  certificate  of  the  Secre- 
tary of  State;  and,  since  there  was  specific 
direction  as  to  by  whom  tbe  center  of  the 
county  should  be  determined,  it  is  reason- 
able to  presume  that  it  was  intended  that 
the  distance  from  the  center,  when  once  de- 
termined, to  tbe  nearest  corporate  limits 
should  be  determined  by  measurement  by 
any  one  competent  to  measure  same;  and, 
if  measurements  are  made  by  different  peo- 
ple that  do  not  correspond,  the  correct  meas- 
urement is  a  question  of  fact  for  the  court 
to  determine. 

From  the  foregoing  conclusions.  It  follows 
that  plaintiff's  motion  to  set  aside  the  refer- 
ee's report  and  grant  a  new  trial  should  be 
overruled:  and  that  defendant's  motion  to 
confirm  the  report  should  be  sustained,  and 
Judgment  should  be  entered,  declaring  New- 
klrk  to  have  been  selected  as  the  county  seat 
of  Kay  county;   and  it  is  so  ordwed. 

TURNER,  C.  J.,  and  WILLIAMS  and 
DUNN,  JJ.,  concur.  KANE,  J.,  absent,  and 
not  participating. 


COLBY  V,  JOHNSON. 
(Supreme  Court  of  Oklahoma.    Feb.  6,  1912.) 

(8]ill<tbu»  hy  t\e  Court.) 

Pleading  (S  237*) —Amendment— Confobm- 

iTT  TO  Proof. 

When  evidence  has  been  offered  without 
objection,  and  one  of  the  parties  thereafter 
makes  application  for  leave  to  amend  his  plead- 
ings to  correspond  with  this  proof,  and  it  does 
not  appear  that  there  was  any  surprise  or 
prejudice  to  the  other  part^,  the  ruling  of  tbe 
court  in  granting  this  application  wiU  not  be 
reversed. 

[Ed.  Note.— For  other  cases,  see  Pleadine, 
Cent  Dig.  I!  603-619;  Dec.  Dig.  {  237.*) 

Commissioners'  Opinion.  Division  No.  1 
Error  from  District  Court,  Atoka  County; 
A.  T.  West  Judge. 

Action  by  S.  B.  Coley  against  R.  H.  John- 
son to  cancel  a  conveyance  of  real  estate  by 
tbe  plaintiff  to  the  defendant  and  to  recover 
the  purchase  price.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Afllrmed. 
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Jaa.  H.  Chambers,  for  plaintiff  in  error. 
D.  H.  Llnebaugli,  for  defendant  in  error. 

AMES,  C.  Tills  suit  was  instituted  in  the 
Indian  Territory  prior  to  statehood,  and  in 
the  original  petition  the  plaintiff  sought  to 
cancel  a  conveyance  of  real  estate  to  him 
by  the  defendant,  and  to  recover  the  pur- 
chase  price  which  he  had  paid  to  the  de- 
fendant Tlie  ground  of  cancellation  alleged 
was  that  the  defendant  was  guilty  of  fraud 
In  the  procurement  of  the  contract,  in  that 
he  had  pointed  out  to  the  plaintUI  wrong 
boundaries  and  had  conveyed  different  land 
from  that  which  he  had  shown  the  plaintiff. 
After  statehood,  the  plaintiff  filed  an  amend- 
ed i)etltlon,  In  which,  In  addition  to  the 
averments  of  the  original  petition,  he  alleg- 
ed that  since  the  filing  of  the  original  peti- 
tion he  had  discovered  that  the  land  was 
the  allotment  of  certain  Choctaw  allottees, 
and  that  the  defendant,  at  the  time  of  the 
conveyance,  had  no  title,  and  that,  there- 
fore, the  deed  was  void.  At  the  trial  evi- 
dence was  offered  by  the  plaintiff  and  the 
defendant  upon  the  averment  of  fraud,  and 
tlie  plaintiff  offered  some  evidence  tending 
to  support  his  averment  that  the  defendant 
had  no  title.  This  evidence  was  by  the 
court  excluded.  Over  the  objection  of  the 
plaintiff,  the  defendant  was  given  leave  to 
amend  his  answer,  by  stating  there  had  been 
a  typographical  mistake  in  the  deed  which 
he  had  executed,  by  which  10  acres  of  the 
land  conveyed  was  described  in  a  certain 
quarter  section,  when  it  should  have  been 
in  another.    These  are  the  errors  assigned. 

As  to  the  ruling  of  the  court  in  granting 
leave  to  the  defendant  to  amend  by  showing 
an  error  in  the  description,  it  Is  sufilcient  to 
say  that  this  application  was  made  after 
evidence  to  that  effect  had  been  offered  with- 
out objection,  and  also  that  there  is  no  show- 
ing of  any  surprise,  nor  was  there  any  re- 
quest for  a  continuance,  nor  is  there  any 
evidence  in  the  record  indicating  that  this 
ruling  substantially  prejudiced  the  plaintiff. 
The  issue  of  fraud  was  submitted  to  the 
Jury,  there  is  no  complaint  about  the  instruc- 
tions, the  Jury  found  for  the  defendant,  and 
we  see  no  reason  for  disturbing  the  verdict 
on  that  point  The  issue  raised  concerning 
the  title  to  the  land  was  not  tried  In  this 
proceeding,  all  evidence  pertaining  thereto 
being  excluded.  It  is  a  separate  and  dis- 
tinct issue  from  the  one  of  fraud,  and  any 
right  the  plaintiff  may  have  by  reason  of 
this  Issue  can  be  tried  in  some  other  pro- 
ceeding, if  he  desires  to  institute  one;  and 
we  therefore  think  the  Judgment  of  the  trial 
.court  should  be  affirmed,  without  prejudice 
to  any  .right  which  the  plaintiff  may  assert 
because  of  his  claims  with  reference  to  the 
Utle.     . 

PER  CURIAM.    Adopted  in  whol«w 


(32  OM.   US) 

THOMAS  et  «L  T.  riRST  NAT.  BANK  OF 

TECUMSBH. 
(Supreme  Court  of  Oklahoma.    Jan.  16,  1912.) 

(SvOabu*  by  the  Court.) 

1.  Replevin     (f{    85,    107*) —Dismiss al— 
Rights  or  Defendant. 

Under  section  5695  of  the  Code  (Snyder's 
Comp.  L.  Oklahoma  1909)  where  a  plaintiff  in 
replevin,  who  has  taken  property  into  his  pos- 
session under  the  writ,  fails  to  prosecute  his 
suit  to  final  judgment,  by  causing  or  suffering 
a  dismissal  thereof,  the  defendant  has  the 
right,  upon  application  to  the  court,  to  have 
his  right  of  property,  and  right  of  possession, 
inquired  into  and  determined  by  the  court,  not- 
withstanding such  dismissal;  and  in  such  pro- 
ceeding, should  the  right  of  property  and  of 
possession  be  determined  in  favor  of  defendant 
he  is  entitled  to  judgment  for  the  return  of  the 
property,  if  a  return  can  be  had,  and,  if  not 
then  for  its  value,  together  with  bis  damages 
for  the  wrongful  detention  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Replevin. 
Cent  Dig.  U  320-^335,  424^28;  Dec  Dig.  il 
85,  107.  •] 

2.  Replevin    (8    76*) —Damages  — Use    of 
Pbopertt— Reasonable  Value. 

One  of  the  exceptions  to  the  general  rnle, 
as  to  the  measure  of  damage,  for  the  wrongful 
taking  and  conversion  of  personal  property,  is 
where  the  property  so  taken  has  a  distinct 
"usable  value":  and  horses,  broken  and  train- 
ed to  do  work,  would  have,  under  ordinary 
circumstances,  such  "usable  value,"  and  where 
such  property  has  been  wrongfully  taken  by 
one,  and  detained  from  another,  such  other  has 
the  right  to  recover  as  damages  the  reasonable 
value  of  the  use  of  such  property  during  the 
period  of  its  wrongful  detention;  and  this  val> 
ue  is  ordinarily  to  be  determined  by  the  ordi- 
nary market  price  of  the  use  of  such  property 
at  the  place  of  taking  during  the  period  of  the 
detention. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  ii  305,  806;    Dec  Dig.  i  76.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Pottawatomie  County  Court;  B. 
D.  Reasor,  Judge. 

Action  by  the  First  National  Bank  of  Te- 
cumseh  against  Aisle  Thomas  and  J.  8. 
White.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.     Reversed  and  remanded. 

A.  M.  Baldwin,  for  plaintiffs  in  error. 
Roscoe  0.  Arrington,  for  defendant  la  er- 
ror. 

BREWER,  O.  This  Is  a  suit  In  replevin 
for  the  recovery  of  certain  personal  proper- 
ty. It  was  commenced  on  the  24tb  day  of 
November,  1908,  in  the  county  court  of  Pot- 
tawatomie county,  by  the  £Hrst  National 
Bank  of  Tecumseh,  plaintiff,  and  defendant 
in  error  herein,  against  Aisle  Thomas  and 
J.  S.  White,  defendants,  and  plaintiffs  in 
error  herein,  by  filing  a  petition,  affidavit, 
and  bond  in  replevin  in  the  usual  form.  Un- 
der the  affidavit  and  writ  of  replevin  thei« 
was  taken  from  the  defendants  two  mules, 
two  horses,  one  wagon  and  harness,  and  a 
quantity  of  seed  cotton,  which  property  was 
delivered  into  the  possession  of  the  plaintiff 
bank.     On  December  17,  1906,  the  defend- 
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ants  below  filed  their  motion  to  make  plain- 
tiff's petition  more  definite  and  certain,  and 
on  February  18,  1909,  this  motion  was  sus- 
tained, and  the  plaintiff  below  was  given 
five  days  to  amend  Its  petition.  The  bank 
did  not  amend  its  petition  within  the  five 
days,  or  at  any  other  time;  bat  on  the  26tb 
day  of  November,  1909,  the  plaintiff  bank 
appeared  In  court  and  dismissed  the  cause. 
On  the  27th  day  of  November,  1009,  the 
defendants  below  filed  a  motion  for  judg- 
ment for  the  return  of  the  property,  or  Its 
Talue,  and  for  damages  for  its  detention  for 
313  days,  at  the  rate  of  $1.50  per  day.  On 
the  29tb  day  of  November,  1009,  this  motion 
was  heard  by  the  court  and  was  overruled. 
It  seems  that  the  court  heard  evidence  on 
tbe  motion,  as  introduced  by  both  of  the 
parties;  but  from  the  record  of  the  case  It 
is  dlflacult,  if  not  impossible,  to  determine 
upon  what  grounds  the  court  based  its  Judg- 
ment in  overruling  tbe  motion.  The  judg- 
ment of  the  court  on  this  motion,  together 
witb  tbe  facts  found,  are,  so  far  as  need- 
ed here,  as  follows  (Record,  pp.  47-8):  "The 
court  finds  that  on  the  24th  day  of  Novem- 
ber, 1008,  the  plaintiff,  the  First  National 
fiank  of  Tecumseh,  brought  a  replevin  ac- 
tion against  the  above-named  defendants, 
and  by  virtue  of  said  replevin  action  said 
plaintiff  acquired  the  possession  of  the  fol- 
lowing described  personal  property,  to  wit 
(here  the  property  Is  described).  That  on 
tbe  17tb  day  of  Dec^nber,  1906,  the  defend- 
ants filed  their  motion  to  require  the  plain- 
tiff to  make  their  petition  more  definite  and 

certain,  and  on  the day  of  January, 

1009,  the  court  sustained  said  motion,  and 
tbe  plaintiff  asked  and  was  given  five  days 
to  file  an  amended  petition.  That  the  plain- 
tiff never  filed  any  amended  petition.  That 
on  tbe  26th  day  of  November,  1009,  the 
plaintiff  by  its  attorney,  Roscoe  C.  Arring- 
ton,  appeared  In  open  court  and  dismissed 
said  cause  without  prejudice  to  tbe  bringing 
of  another  action.  That  on  the  29th  day  of 
November,  1900,  the  defendants  above  named 
filed  tbelr  motion  for  judgment  for  the  re- 
turn of  the  property  taken  by  said  replevin 
writ  In  this  action  and  turned  over  to  the 
said  plaintiff  by  virtue  of  said  replevin  ac- 
tion, or  in  case  the  same  could  not  be  re- 
turned, for  the  value  thereof,  and  for  the 
usable  value  of  said  property  for  the  period 
of  313  days  at  tbe  rate  of  $1.50  per  day. 
Tbe  court  after  hearing  all  of  the  evidence. 
and  the  argument  of  tbe  attorney  for  the 
plaintiff  and  the  defendant,  and  being  fully 
advised  in  the  premises,  found  that  said  mo- 
tion of  the  defendants  should  be  and  the 
same  Is  hereby  overruled,  to  which  ruling  of 
tbe  court  the  defendants  accepted." 

Hie  motion  filed  by  the  defendants  below, 
after  tbe  dismissal  of  the  cause,  is,  in  so 
far  as  we  need  cite  same,  as  follows:  "Ck>mes 
now  the  above-named  defendants,  Aisle 
Tbomas  and  J.  8.  White,  and  move  tbe 
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court  to  render  judgment  In  favor  of  said 
defendants,  and  against  said  plaintiff,  in  the 
above-styled  cause,  for  the  return  of  the 
above-styled  property,  to  wit  (prot)erty  de- 
scribed as  in  replevin  affidavit),  or,  in  case 
the  same  cannot  be  returned,  for  the  value 
thereof,  in  the  sum  of  $475,  together  with 
damages  for  the  usable  value  of  the  said 
property  for  a  period  of  313  days  at  the  rate 
of  $1.50  per  day,  and  for  the  cost  of  this 
action  for  the  following  reasons."  The  mo- 
tion then  sets  out  the  various  proceedings 
had  in  the  cause  mentioning  the  petition,  af- 
fidavit, and  bond  for  replevin,  the  writ,  and 
the  taking  of  the  property  thereunder,  and 
Its  delivery  to  plaintiff,  and  finally  the  dis- 
missal of  tbe  cause  by  plaintiff. 

[1]  The  defendants  below  were  attempt- 
ing to  proceed  under  section  5C95,  Snyder's 
Comp.  L.  Okla.  1909,  which  is  as  follows:  "If 
the  property  has  been  delivered  to  the  plain- 
tiff, and  judgment  rendered  against  him,  on 
demurrer,  or  if  he  otherwise  fail  to  prose- 
cute his  action  to  final  Judgment,  the  court 
shall,  on  application  of  the  defendant  or 
his  attorney,  proceed  to  inquire  into  the 
right  of  property,  and  right  of  possession 
of  the  defendant  to  the  property  taken." 

A  question  of  practice  under  section  5095 
of  our  Code  (Snyder's  Stat.)  is  presented. 
This  statute  was  adopted  from  Kansas  and 
is  section  184  of  the  Kansas  Code  (Gen.  St. 
1900.  §  5777).  It  does  not  seem  to  have  had 
tbe  direct  consideration  of  this  court,  or  tbe 
Supreme  Court  of  Oklahoma  Territory,  Its 
predecessor.  Therefore  we  should  look  to 
the  construction  placed  on  it  by  tbe  Supreme 
Court  of  Kansas. 

In  the  case  of  Higbee  v.  McMillan,  18  Kan. 
133,  the  rule  of  procedure  under  this  same 
statute  seems  to  have  been  laid  down  by  Chief 
Justice  Horton  of  that  court.  In  that  case 
Higbee  took  under  a  writ  of  replevin  13  year- 
ling mules  which  be  claimed  to  own  and 
which  he  claimed  were  wrongly  detained 
by  McMillan.  Upon  calling  the  case  for  trial 
the  plaintiff  dismissed  the  suit.  The  defend- 
ant then  made  application  to  tbe  court  to 
inquire  into  the  right  of  property  and  to  the 
possession  thereof  by  the  court.  This  was 
done,  and  the  court  found  the  right  of  prop- 
erty and  of  possession  In  defendant  A  mo- 
tion for  a  new  trial  was  granted,  and  the 
cause  was  then  tried  by  a  jury,  and  the 
right  of  property  and  of  possession  were  de- 
termined, which  was  to  tbe  effect  that  Mc- 
Millan should  recover  the  property  replev- 
ined,  etc.,  together  with  damages  for  its  de- 
tention, and,  in  default  of  such  return,  that 
McJIillan  should  recover  the  value  of  the 
property  and  his  costs.  On  the  trial  Higbee, 
the  plaintiff,  to  maintain  the  issues  in  his 
behalf,  offered  certain  testimony  which  was 
refused  by  the  court.  Upon  appeal  this  tes- 
timony was  held  to  be  competent  and  the 
cause  reversed.  The  case  has  several  propo- 
sitions in  it  which  were  noticed  by  tbe  court. 
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but  as  relative  to  the  procedure,  which  Is 
the  subject  of  our  inquiry  here,  the  court 
says:  "The  Judgment  in  the  case  Included 
1130  as  damages  to  the  defendant  for  the 
detention  of  the  mules  by  the  plaintiff.  Tills 
was  not  error.  Section  184  of  the  Code  per- 
mits the  defendant,  in  a  case  where  the 
property  has  been  delivered  to  the  plaintiff, 
and  the  plaintiff  fails  to  prosecute  bis  ac- 
tion to  final  judgmeut,  to  make  application 
to  the  court  to  proceed  to  inquire  into  the 
right  of  property  and  right  of  possession  of 
such  defendant  to  the  property  talcen.  This 
application  embodies  a  claim  to  the  prop- 
erty and  a  return  of  the  property.  The  pur- 
pose of  giving  the  court  the  authority  to 
malce  the  inquiries  stated  would  be  useless. 
imless  It  was  intended  to  supplement  the  in- 
vestigation with  a  judgment  or  order.  As 
section  185  of  the  Code  provides  that  in  all 
actions  to  recover  the  possession  of  personal 
property,  if  the  property  has  been  delivered 
to  the  plaintiff,  and  the  defendant  claims 
a  return  thereof,  judgment  may  be  for  the 
value  In  case  a  return  cannot  be  bad,  and 
damages  for  taking  and  withholding  the 
same,  upon  said  application  l;eiug  made,  as 
provided  for  in  section  184,  by  the  defend- 
ant, a  like  Judgment  may  be  entered  as  set 
forth  In  section  185  when  defendant  claims 
a  return  of  the  proi)erty.  We  make  these 
remarks  to  settle  a  question  of  practice,  and 
one  which  may  arise  again  upon  the  trial  of 
this  case." 

Upon  the  dismissal  by  plaintiff  of  Its  suit 
in  replevin,  defendants  could  at  once  have 
sued  on  the  replevin  bond.  Manning  v.  Man- 
ning, 26  Kan.  98;  McKey  v.  Lauflln,  48  Kan. 
581,  30  Pac.  16.  The  defendants,  liowever, 
have  a  right  to  insist  on  a  trial  and  judg- 
ment, notwithstanding  the  dismissal.  McVey 
V.  Bums,  14  Kan.  291.  And  if  he  has  such 
trial  and  judgment,  his  rights  are  determin- 
ed thereby.  Kayser  v.  Bauer,  5  Kan.  211; 
Manning  v.  Manning,  26  Kan.  98. 

In  proceeding  under  the  section  under  con- 
sideration or  upon  a  suit  on  the  bond,  for 
failure  to  prosecute  the  action,  the  question 
of  the  ownership  and  right  to  possession  of 
the  property  Is  a  material  and  important 
one.  In  the  case  of  Little  r.  Bliss,  55  Kan. 
94,  39  Pac.  1025,  the  correctness  of  the  above 
statement  is  made  to  clearly  appear.  The 
court  in  the  syllabus  say: 

"I^pon  the  dismls.sai  of  a  replevin  action 
at  the  costs  of  the  plaintiff,  if  the  defendant 
does  not  seek  a  trial  and  judgment  under 
the  provisions  of  section  184  of  the  Civil 
Code,  be  is  not  thereby  precluded  of  his  full 
remedy  upon  the  bond. 

"Where  the  bond  in  a  replevin  action,  ex- 
ecuted by  the  plaintiff  with  sureties,  pro- 
vides that  the  plaintiff  'shall  duly  prosecute 
the  action,'  the  defendant  is  entitled  to  recov- 
er all  the  damages  he  has  sustained  upon  a 
breach  of  that  condition. 

"The  amount  of  damages  in  an  action  on 
a  replevin  bond  depends  materially  on  the 


right  of  the  plaintiff  to  the  property.  If  the 
plaintiff  in  a  replevin  action  falls  to  prose- 
cute the  same,  and  it  is  not  determined  in 
tliat  case  that  the  right  of  possession  of  the 
proi>erty  belongs  to  the  defendant,  then,  in 
an  action  on  the  bond,  If  it  appears  that 
the  plaintiff  (defendant  in  replevin)  had  no 
title  or  right  of  possession  to  the  property 
when  the  replevin  action  was  commenced 
and  dismissed,  he  has  sustained  only  nominal 
damages,  and  can  recover  only  such  dam- 
ages." 

We  therefore  conclude  that  In  a  replevin 
action,  where  the  property  has  been  deliv- 
ered to  plaintiff,  and  the  plaintiff  dismisses 
his  action,  or  suffers  a  nonsuit,  the  defend- 
ant can  elect  to  treat  such  dismissal  as  a 
breach  of  the  covenants  of  the  bond  and  sue 
thereon;  or  he  can  proceed  In  the  replevin 
suit  under  section  5695,  Snyder's  Comp.  I.. 
Okla.  1909,  to  have  his  (defendant's)  rights 
of  property  and  right  of  possession  deter- 
mined. And  if  he  elects  to  pursue  this 
course,  the  court  trying  the  same  may  order 
a  return  of  the  property  to  defendant,  or,  if 
return  cannot  be  liad,  render  Judgment  in 
his  favor  for  its  value,  and  may  also  award 
him  damages  for  its  detention,  if  the  facts 
warrant  such  relief. 

In  this  case  it  does  not  appear  tliat  the 
court  determined  as  regards  defendants'  right 
of  property  or  of  possession,  as  no  finding  of 
such  facts  is  mentioned  by  the  court.  It 
will  not  do  to  say  this  may  be  Inferred  by 
the  order  overruling  defendant's  motion,  for 
it  may  be  the  court  overruled  same  under 
a  misapprehension  of  the  law  and  the  pro- 
cedure Invoked  in  this  case. 

Inasmuch  as  this  cause  will  probably  be 
tried  again,  and  counsel  seriously  disagree, 
in  their  briefs,  as  to  what  damages  are  re- 
coverable, in  case  a  recovery  of  damages  is 
proper.  It  may  be  well  to  consider  this  ques- 
tion briefly. 

[J]  While  It  is  the  ordinary  rule  that  for  a 
wrongful  taking  of  personal  property  the 
value  of  the  thing  with  Interest  from  the 
time  of  the  taking  will  be  the  measure  of  re- 
covery, yet  there  are  many  exceptions  to  the 
rule;  one  being  where  the  property  has  a 
distinct  "usable  value."  And  horses  broken 
and  trained  to  do  work  would  liave,  under 
oi-dinary  circumstances,  such  "usable  value," 
and,  where  such  property  has  been  wrong- 
fully taken  by  one,  and  detained  from  anoth- 
er, such  other  has  the  right  to  recover  as 
damages  the  reasonable  value  of  the  use  of 
such  property  during  the  period  of  its  deten- 
tion; and  this  value  is  to  be  estimated  by 
the  ordinary  market  price  of  the  use  of  .such 
property.  34  Cyc.  1562;  24  A.  &  B.  Bncy. 
L.  (2d  Ed.)  614,  and  cases  cited:  Cobbey 
on  Replevin,  {f  888-890,  and  cases  cited. 

For  the  reasons  stated,  this  cause  should 
be  reversed  and  remanded  for  proceedings 
in  accordance  with  this  opinion. 

PER  CURIAM.    Adopted  in  whole. 
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FT.  SMITH  A  W.  R  CO.  t,  WILLIAMS. 
(Supreme  Court  of  Oklahoma.    Jan.  16,  1912.) 

(SyUabut  by  the  Court.) 

Cabbiebs   (I  105* )— Shipment  of  Fbeioht— 

Delay— Damages. 

Where  a  carrier  contracts  with  a  shipper 
to  deliver  certain  machinery,  a  merry-go-round, 
to  a  certain  place  by  a  certain  day  for  a  spe- 
cific purpose,  and  has  full  notice  of  the  nature 
of  the  purpose,  is  fully  warned  of  the  use  to 
which  the  machinery  is  to  be  put,  and  of  tlie 
importance  of  having  it  there  on  the  particular 
day  specified,  and  of  the  damage  or  loss  of 
earnings  which  would  result  from  failure  to 
deliver  same  on  the  day  agreed  upon,  and  un- 
dertakes Such  shipment  with  full  knowledge 
that  such  conditions  and  the  expected  earnings 
are  the  moving  motive  on  the  part  of  the  ship- 
per, and  thereupon  through  want  of  diligence 
fails  to  deliver  such  macbmery  until  after  the 
day  agreed  upon,  and  after  the  time  has  ex- 
pired when  such  machinery  can  be  operated 
with  any  profit,  such  carrier  is  liable  m  such 
amount  as  will  reasonably  compensate  the  ship- 
per for  the  damage  done.  And,  if  the  amount 
of  earnings  or  profits  can  be  estimated  with 
a  reasonable  degree  of  accuracy,  they  then 
become  the  most  just  and  adequate  measure  of 
damages. 

[Ed.  Note.— For  other  cases,  see  Carrier*, 
Cent.  Dig.  U  451-458;   Dec.  Dig.  |  105.'] 

Commlssionera'  Opinion,  Division  No.  2. 
Error  from  Marghall  County  Court;  J.  W. 
Falkner,  Judge. 

Action  by  J.  P.  WilliamB  against  the  St. 
Louis  &  San  Francisco  Railroad  Company,  a 
corporation,  and  the  Ft.  Smith  &  Western 
Railroad  Company,  a  cor[)oration.  Judgment 
tor  plaintiff,  and  defendant  Ft.  Smith  & 
Western  Railroad  Company  brings  error.  Af- 
firmed. 

This  action  was  filed  in  the  connty  court 
of  Marshall  county  December  7,  1908,  by 
J.  P.  W^llliams  against  the  St  Louis  &  San 
Francisco  Railroad  Company  and  tbe  Ft. 
Smitb  &  Western  Railroad  Company  for  dam- 
ages tor  failure  of  the  two  carrier  companies 
to  deliver  a  certain  merry-go-round  from 
the  town  ot  Indianola,  Okl.,  to  Madill,  Okl., 
within  time  to  be  used  by  plaintiff  at  a  pic- 
nic lield  in  Madill,  Okl.,  on  August  14  and  16, 
1906.  On  August  10.  1908,  plaintiff.  J.  P. 
Williams,  tendered  for  shipment  to  the  Ft. 
8mltb  &  Western  Railroad  Company  at  In- 
dianola, Okl.,  tbe  merry-go-round  in  question, 
tbe  same  being  accepted  by  said  railroad  com- 
pany under  an  agreement  between  plaintiff 
and  said  company  that  said  property  would 
be  delivered  to  plaintiff  at  Madill,  Okl.,  not 
later  tlian  tbe  morning  of  the  14tb  of  Au- 
gust, and  was  loaded  for  shipment  August 
lOtli.  Tbe  Ft  Smith  &  Western  Railroad 
Company  delivered  same  to  the  S^t.  Louis  & 
San  Francisco  Railroad  Company  at  Weleet- 
ka,  OU.,  and  tbe  St  Louis  &  San  Francisco 
Company  carried  it  from  Weleetka  to  Madill; 
tbe  same  reaching  Madill  about  5  o'clock  in 
the  evening  of  August  14tb.  Tbe  evidence 
shows  that  tbe  defendant  Ft  Smith  &  West- 
ern Railway  Company  was  informed  of  tbe 


nature  of  tbe  shipment  and  of  tbe  necessity 
for  baring  the  wierry-go-ronnd  at  Madill  lu 
time  for  use  on  tbe  morning  of  the  14tb  of 
August,  and  that  it  was  fully  explained  to  tbe 
defendant  company  by  plaintiff  that  plaintiff 
was  going  to  use  said  merry-go-round  at  Ma- 
dill during  the  two  days  picnic,  and  particu- 
larly and  definitely  informed  plaintiff  that 
be  wanted  it  to  reach  Madill  In  time  to  be  put 
up  and  ready  for  use  on  tbe  morning  of  the 
14tb  of  August;  that  being  tbe  first  day  of 
tbe  two  days  picnic.  The  waybill  issued  by 
the  defendant  company  to  plaintiff,  a  copy 
of  which  is  made  a  part  of  tbe  record,  bears 
this  notice:  "Please  hurry  tbrough.  MUST 
be  at  Madill  by  tbe  8-14."  From  the  evi- 
dence in  the  record  tbe  distance  from  Indian- 
ola over  the  Ft.  Smith  &  Western  Railway 
to  Weleetka  is  28  miles,  and  the  distance 
from  Weleetka  over  tbe  St.  Iiouis  ft  San 
Francisco  Railway  to  Madill  is  109  miles. 
It  also  appears  from  tbe  evidence  that  the 
merry-go-round  was  received  by  tbe  St.  Louis 
&  San  Francisco  Railroad  Company  at  We- 
leetka some  time  during  tbe  evening  of  Au- 
gust 13tb,  and  was  handled  or  forwarded 
by  such  company  on  the  first  train  out  to 
Madill,  reaching  Madill  over  the  Frisco  about 
5  o'clock  on  tbe  evening  of  the  14th,  having 
been  three  days  In  transit  from  Indianola 
to  Weleetka,  a  distance  of  28  miles,  and  liav- 
ing  been  carried  by  the  Frisco  road,  a  dis- 
tance of  109  miles,  in  something  like  24  hours 
time.  Tbe  plaintiff  below  sued  for  ^25,  al* 
leging  that  be  had  been  damaged  in  tbe  sum 
of  $400  In  loss  of  profits  and  tbe  sum  of  |25 
In  amount  paid  as  license  to  run  bis  machine 
at  Madill.  and  that  all  of  such  losses  were 
tbe  direct  result  of  tbe  negligence  and  un- 
necessary delay  in  shipment  by  tbe  defend- 
ant carriers. 

Each  of  tbe  defendant  carriers  appeared 
and  filed  their  separate  answers  to  plaintiff's 
petition;  the  same  being,  in  effect  general 
denials  of  tbe  allegations  contained  In  the 
petition.  Upon  a  trial  of  tbe  cause,  which 
was  had  to  a  Jury,  tbe  plaintiff  obtained  a 
verdict  against  tbe  Ft  Smith  &  Western 
Railroad  Company  for  $200,  the  court  having 
peremptorily  Instructed  the  Jury  to  return 
a  verdict  releasing  the  San  Francisco  Rail- 
way Company  from  any  liability,  upon  which 
verdict  the  court  rendered  Judgment  in  fa- 
vor of  plaintiff  and  against  defendant  Ft 
Smith  ft  Western  Railroad  Company  In  the 
sum  of  $200,  from  which  Judgment  and  or- 
der of  court  overruling  the  motion  for  new 
trial  tbe  Ft.  Smith  ft  Western  Railroad  Com- 
pany appeals  to  this  court 

C.  E.  Warner  and  H.  P.  Harper,  for  plain- 
tiff in  error.  F.  E.  Kenuamer  and  Chas.  A. 
Coakley,  for  defendant  in  error. 

HARRISON,  C.  (after  stating  the  facts  as 
above).  Plaintiff  in  error  complains  of  19 
separate   assignments   of   error,   but  in   his 
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brief  discusses  and  reviews  tbem  all  under 
three  general  beads,  viz.:  First.  It  was  er- 
ror for  the  court  to  admit  evidence  tending 
to  show,  and  to  instruct  the  Jury,  that  plain- 
tiff was  entitled  to  recover  the  profits  which 
he  alleges  he  would  have  received.  Second. 
The  court  erred  In  refusing  to  give  Instruc- 
tion No.  1,  asked  by  the  defendant,  which 
reads  as  follows:  "You  are  Instructed  that 
upon  the  evidence  in  this  case  it  is  your 
duty  to  return  a  verdict  for  the  defendant, 
Ft.  Smith  &  Western  Railroad  Company." 
Third.  The  measure  of  damage  In  any  event 
could  not  be  the  gross  receipts;  but  plain- 
tiff's recovery  should  have  been  limited  to 
the  net  receipts.  These  three  propositions 
are  all  Included  in  the  one  general  proposi- 
tion "whether  a  loss  of  contemplated  profits 
is  a  proper  element  of  damage." 

This  has  ever  been  looked  upon  and  treat- 
ed by  the  courts  as  a  vexed  and  difficult 
question.  It  has  been,  and  will  always  be, 
impossible  to  lay  down  any  fixed  and  definite 
rule  correctly  applicable  in  all  cases.  There 
has  never  been  a  rule  established  which  was 
decisive  and  universally  followed  by  the 
courts  in  all  cases,  but  the  Inclination  of  the 
earlier  authorities  to  hold  that  contemplated 
profits  per  se  were  Improper  elements  of 
damage  has  given  way  under  the  riper  wis- 
dom of  Jurisprudence,  and,  instead  of  hold- 
ing to  the  earlier  Inclination,  the  weight  of 
authorities  In  modern  Jurisprudence  either 
holds  or  concedes  that,  where  a  loss  of  prof- 
its is  not  too  remote  or  conjectural  to  be 
susceptible  of  computation  with  reasonable 
accuracy,  they  are  proper  elements  of  dam- 
age. This  rule  Is  recognized  with  approval 
by  each  and  all  of  the  following  authorities 
cited  by  counsel  for  plaintiff  In  error  in  sup- 
port of  bis  first  proposition:  Strawn  v.  Cogs- 
well, 28  111.  461;  Perry  Frazer  et  al.  v.  S. 
F.  Smith  et  al.,  60  111.  145;  Galveston,  H.  & 
S.  A.  R.  Co.  V.  Jessee,  2  Willson,  Civ.  Cas. 
Ct.  App.  i  405,  and  authorities  cited;  Peo- 
ple's Savings  Bank  of  Waterloo  t.  C.  F. 
Transit  Co.  et  al.,  118  Iowa,  740,  92  N. 
W.  691;  Bartow  v.  Erie  R.  Co.,  73  N.  J. 
Law,  12,  62  Atl.  489;  H.  &  T.  C.  R.  B.  Co.  v. 
George  A.  Hill.  63  Tex.  381,  51  Am.  Rep. 
462;  Western  Union  Telegraph  Co.  v.  Jewse 
Crall,  39  Kan.  580,  18  Pac.  719;  Moulthrop 
et  al.  T.  Hyett  et  al.,  105  Ala.  493,  17  South. 
33,  53  Am.  St.  Bep.  139;  Williams  Y.  Island 
City  Mercantile  &  Milling  Co.,  25  Or.  573,  37 
Pac.  51;  Brigham  &  Co.  v.  Carlisle,  78  Ala. 
244,  56  Am.  Bep.  28;  Gas  Co.  v.  Glass  Co., 
56  Kan.  622,  44  Pac.  621;  Cutting  v.  Miner, 
:M)  App.  Div.  457,  52  N.  Y.  Supp.  288;  Griffin 
v.  Colver,  16  X.  Y.  489,  69  Am.  Dec.  718; 
Western  Gravel  Boad  Co.  v.  Cox  et  al.,  39 
Ind.  263;  Florida  Northern  Railway  Co.  et 
al.  v.  Southern  Supply  Co.,  112  Ga.  1,  37  S. 
E.  130;  Bell  v.  Reynolds,  78  Ala.  511,  50 
Am.  Rep.  55;  Pollock  &  Co.  v.  Gantt,  69  Ala. 
373,  44  Am.  Rep.  519;  Wltherbee  v.  Meyer, 
155  N.  Y.  446,  50  N.  E.  58.  In  each  of  the 
aliove  cases  the  rule  had  been  either  reject- 


ed or  followed  in  tbe  lower  courts,  and  the 
appellate  courts  in  reversing  tbe  Judgment 
where  tbe  rule  bad  been  followed,  or  in  af- 
firming the  Judgments  where  the  rule  had 
been  denied,  did  so  purely  upon  tbe  ground 
that  tbe  profits  contended  for  in  such  cases 
were  entirely  too  remote,  speculative,  and 
conjectural  to  be  estimated  with  any  degree 
of  accuracy,  and  not  upon  the  ground  that, 
though  tbe  profits  might  be  estimated  with 
a  reasonable  degree  of  certainty,  they  were 
per  se  improper  elements  of  damage. 

In  the  case  of  Gas  Co.  v.  Glass  Co.,  56  Kan. 
622,  44  Pac.  021,  cited  by  plaintiff  in  error, 
Mr.  Justice  Johnson  in  rendering  the  opinion 
says:  "It  is  urged  that  damages  cannot  be 
measured  by  the  anticipated  profits,  as  the 
calculation  is  necessarily  based  on  conjecture 
rather  tlian  upon  facts.  It  Is  tbe  aim  of  tbe 
law  to  give  the  party  Injured  by  the  breach 
of  the  contract  all  the  damages  which  lie 
may  have  suffered  by  such  breach;  and, 
where  the  contract  Is  made  with  a  view  to 
future  profits  and  such  profits  are  within  the 
contemplation  of  the  parties,  they  may, 
where  they  can  be  established  with  certain- 
ty, form  a  Just  measure  of  damages.  It  has 
been  said  that  as  a  general  rule,  with  a  few 
exceptions,  anticipated  profits  prevented  are 
not  recoverable  in  the  way  of  damages  for  the 
breach  of  contract;  but  it  is  well  settled  in 
this  state  that  damages  based  upon  prospec- 
tive profits  which  would  have  been  realized 
had  tbe  contract  been  performed  may  be  al- 
lowed, providing  they  are  fairly  within  the 
contemplation  of  the  parties,  are  the  direct 
and  natural  consequence  of  tbe  breach  of 
the  contract,  and  are  susceptible  of  being  as- 
certained with  reasonable  certainty" — citing 
Hoge  V.  Norton,  22  Kan.  374;  Brown  v.  Had- 
ley,  43  Kan.  267,  23  Pac.  492;  Town  Co.  v. 
Lincoln,  66  Kan.  145,  42  Pac.  706.  In  the 
case  of  Williams  v.  Island  City  Mercantile 
Company,  25  Or.  573,  37  Pac.  49,  dted  by 
plaintiff  in  error,  Mr.  Justice  Bean  in  render- 
ing tbe  opinion  says:  "The  object  of  damag- 
es is,  primarily,  compensation  to  an  injured 
party  for  a  loss  sustained;  and  tbe  rule  is, 
primarily,  that  only  such  damages  can  be 
recovered  as  are  the  natural  and  proximate 
result  of  the  breach,  and  that  the  damages 
which  are  purely  speculative  or  conjectural 
are  not  recoverable.  But  the  application  of 
this  rule  varies  as  much  as  the  facts  of  the 
adjudged  cases  in  which  it  has  been  applied. 
There  is  nothing  In  the  term  'profits'  which 
of  itself  excludes  their  being  given  in  evi- 
dence, and  used  as  the  measure  of  damages; 
but,  when  excluded,  it  is  l)ecau8e  they  are 
either  unnatural  or  remote,  or  there  is  no 
criterion  by  which  to  estimate  them  with 
that  certainty  which  the  law  requires.  In- 
deed, In  many  cases,  profits  are  the  only  cer- 
tain or  reliable  measure  of  damages. 
•  *  *"  In  case  of  Moulthrop  v.  Hyett, 
cited  by  plaintiff  in  error  above,  Mr.  Justice 
MeClellan,  in  rendering  thje  opinion  of  the 
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Supreme  Court  of  Alabama,  says:  "It  seems 
reasonable  that,  where  profits  are  thus  lost, 
the  defaulting  party  should  make  them  good, 
for  the  machine  is  purchased  with  a  view  to 
the  profits,  and  the  contract  would  not  be 
«utered  Into  if  the  profits  were  not  expected 
«nd  counted  upon.  But  tbe  difficulty  in  meas- 
arlng  damages  by  profits  is  that  tbey  are 
commonly  oncertaiu  and  speculative,  and 
depend  upon  so  many  contingencies  tlut  tbeir 
loss  cannot  be  traced  with  reasonable  cer- 
tainty to  the  breach  of  the  contract.  When 
that  is  the  case,  they  are  said  to  be  too  re- 
mote, and  tbe  damages  must  be  estimated  on 
the  consideration  of  such  elements  of  injury 
as  are  most  directly  and  certainly  tbe  result 
of  tbe  failure  of  performance.  But  In  some 
cases  profits  are  the  best  possible  measure 
of  damages,  for  the  very  reason  that  the 
loss  is  indisputable  and  the  amount  can  be 
estimated  with  almost  absolute  ceitainty." 

None  of  the  above  authorities  have  held 
against  tbe  justness  of  tbe  rule  of  applying 
profits  as  a  measure  of  damages,  but  have 
merely  held  it  inapplicable  to  tbe  cases  de- 
cided. There  Is  more  or  less  inaccuracy  In 
every  action  for  damages  for  breach  of  con- 
tract, but  in  order  to  Justify  a  recovery  in 
any  case,  assuming  ttaat  a  breach  has  been 
committed,  there  are  two  necessary  elements 
to  be  considered:  One  that  a  damage  has 
been  done;  tbe  other  that  such  damage  is 
the  result  of  the  breach.  Tbe  amount  of 
tbe  one  should  be  computed  with  reasonable 
accuracy.  The  fact  of  the  other  must  be  de- 
termined with  reasonable  certainty.  A  less 
degree  of  accuracy  is  required  in  the  former 
than  of  certainty  in  the  latter,  but  neither 
is  required  to  be  absolute  or  beyond  con- 
jectural possibilities.  Where  it  reasonably 
appears  that  a  party  has  been  damaged,  and 
that  such  damage  is  the  direct  result  of  the 
breach,  then  a  recovery  is  Justified.  The 
next  step  is  to  ascertain  bow  much  will  rea- 
sonably compensate  tbe  injured  party.  This 
should  be  computed  by  the  plainest,  easiest, 
and  most  accurate  measure  which  wili  do 
justice  in  the  premises,  and  if  from  tbe  con- 
ditions in  the  contract,  and  the  nature  of 
tbe  breach,  it  reasonably  appears  that  the 
extent  or  amount  of  damages  may  be  more 
readily,  easily,  correctly,  and  Justly  ascer- 
tained by  applying  the  loss  of  profits  as  a 
measure,  if  it  is  evident  that  profits  were 
lost  and  the  amount  thereof  can  be  calculat- 
ed with  reasonable  accuracy,  then  such  prof- 
its are  the  true  measure  to  be  applied.  In 
such  cases,  however,  it  should  appear  evi- 
dent tliat  profits  were  lost  The  amount  may 
be  estimated  with  only  reasonable  accura- 
cy; but  the  fact  that  profits  were  lost  should 
require  stricter  proof.  This  doctrine  is  de- 
duced from  a  vast  weight  of  authorities 
both  American  and  English  including  2  Joyce 
on  Damages,  and  authorities;  1  Sutherland 
on  Damages  (3d  Ed.)  and  notes  and  cases  cit- 


ed; 1  Sedgwick  on  Damages  (8tb  Ed.);  8 
Am.  &  Eng.  Bnc.  (2d  Ed.),  and  authorities 
cited  in  notes;  13  Cyc.  and  cases  cited;  Bry- 
son  V.  McCone,  121  Cal.  1.53,  53  Pac.  637; 
Blagen  v.  Thompson,  23  Or.  239,  31  Pac 
«47,  18  L.  R.  A.  313;  Dart  v.  Laimbeer,  107 
N.  Y.  664,  14  N.  E.  291 ;  Brown  v.  Hadley, 
43  Kan.  207,  23  Pac.  492;  Hoge  v.  Norton, 
22  Kan.  374;  Hadley  v.  Baxendale,  9  Excb. 
341;  26  Eng.  L.  &  Eq.  398  (a  leading  case 
both  in  England  and  America);  Tootle  v. 
Kent,  12  Okl.  674,  73  Pac.  310;  Choctaw  Ry. 
Co.  V.  Jacobs,  15  Okl.  493,  82  Pac.  502 ;  Mace 
v.  Ramsey,  74  N.  C.  11;  Butler  v.  Manhattan 
R.  R.  Co.,  143  N.  Y.  417,  38  N.  E.  454,  26 
L.  R.  A.  46,  42  Am.  St.  Rep.  738;  Biuegrass 
Cordage  Co.  v.  Luthy,  98  Ky.  583,  33  S.  W. 
835 ;  Simpson  v.  London,  etc.,  R.  Co.,  I.  Q. 
B.  Dlv.  274. 

Hence  we  conclude  that  where  a  carrier 
contracts  to  deliver  certain  machinery  to  a 
certain  place  by  a  certain  day  for  specific  pur- 
poses, and  has  full  notice  of  the  nature  of 
the  purpose,  is  fully  warned  of  the  use  to 
which  tbe  machinery  is  to  be  put,  and  of  the 
importance  of  having  It  there  on  the  par- 
ticular day  specified,  and  of  the  damage  or 
loss  of  earnings  which  would  result  from  fail- 
ure to  deliver  same  on  the  day  agreed  upon, 
and  undertakes  such  shipment  with  full 
knowledge  that  such  conditions,  and  the  ex- 
pected earnings  are  the  moving  motive  on  the 
part  of  tbe  shipper,  and  thereumn  through 
want  of  diligence  fails  to  deliver  such  ma- 
chinery until  after  the  day  agreed  upon, 
and  after  the  time  has  expired  when  such 
machinery  can  be  operated  with  any  profit, 
such  carrier  is  liable  in  such  amount  as  will 
reasonably  compensate  the  shipper  for  tbe 
damage  done.  And,  if  the  amount  of  earn» 
ings  or  profits  can  be  estimated  with  a  rea- 
sonable degree  of  accuracy,  they  then  become 
the  most  Just  and  adequate  measure  of  dam- 
ages. 

This  we  think  correctly  presents  the  real 
conditions  of  the  case  at  bar.  The  plaintiff 
herein  owned  the  merry-go-round.  It  was  at 
Indianola  on  the  day  the  contract  was  en- 
tered into.  There  was  going  to  be  a  two 
days  picnic  at  MadiU,  Okl.  Plaintiff  had  pur- 
chased a  right  from  the  picnic  committee  to 
operate  bis  machine  there  during  the  two 
days.  He  informed  the  carrier  of  all  these 
circumstances,  and  asked  the  carrier  If  de- 
livery of  the  machinery  could  be  made  by 
at  least  one  day  before  tbe  picnic  began, 
or  In  time  to  have  the  merry-go-round  ready 
for  operation  on  the  morning  of  tbe  first  day 
of  the  picnic.  The  agent  of  defendant  com- 
pany fully  understood  from  the  evidence  in 
the  record,  undeuied,  all  the  conditions  in- 
volved in  the  case,  fully  understood  the  im- 
portance of  having  the  machinery  at  ItladiU 
on  the  first  day  of  tbe  picnic,  and  under- 
stood that  it  would  be  worthless  for  opera- 
tion if  it  failed  to  reach  MadiU  until  after 
the  picnic  was  over,  and  with  this  under- 
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standing  promised  plaintiff  that  be  would 
deliver  the  machinery  on  time.  And  there- 
upon, with  this  understanding  between  the 
parties,  plaintiff  delivered  the  machinery  to 
the  defendant  company  for  shipment  to  Ma- 
dlll.  These  facts  are  undisputed  in  the  rec- 
ord. It  also  appears  from  the  record  that 
the  machinery  in  question  was  turned  over 
to  defendant  for  delivery  on  the  10th  of  Au- 
gust, and  that  defendant  company  was  near- 
ly four  days  shipping  such  machinery  a  dis- 
tance of  only  28  miles  from  Indlanola  to 
Weleetka,  no  excuse  whatever  being  given 
for  the  delay;  that  on  the  evening  of  the 
13th  It  was  delivered  by  defendant  company 
to  the  B*rlsco  Company  and  by  the  Frisco 
Company,  within  the  next  24  hours,  deliv- 
ered a  distance  of  109  miles  to  consignee  at 
MadlU,  reaching  MadiU  near  the  close  of  the 
first  day  of  the  picnic.  The  evidence  showed, 
also,  that  plaintiff  upon  receipt  of  the  ma- 
chinery immediately  set  to  work  with  a  num- 
ber of  hands  and  worked  all  night  In  order 
to  get  the  machinery  ready  for  operation, 
but  failed  to  do  so  until  between  9  and  10 
o'clock  of  the  last  or  second  day  of  the  pic- 
nic. 

The  record  further  discloses  that  the  num- 
ber of  people  present  on  the  first  day  was, 
if  any  difference,  greater  than  on  the  second 
day.  It  showed,  also,  that  the  plaintiff,  after 
getting  his  machinery  ready  for  operation, 
at  about  10  o'clock  the  second  day,  from 
about  10  o'dodc  on  the  morning  of  the  sec- 
ond day  to  the  close  of  the  evening  of  the 
same  day,  took  in  $245.  The  plaintiff  claim- 
ed that  he  lost  |400  by  reason  of  not  having 
his  machinery  ready  as  agreed  upon.  He  tes- 
tified that  he  would  have  taken  in  $400  more 
had  he  bad  his  machinery  ready  for  opera- 
tion during  the  whole  of  the  two  days.  This 
testimony,  of  course,  was  a  mere  supposition, 
and  not  to  be  treated  as  a  basis  upon  which 
to  compute  the  amount  of  damages.  But  the 
fact  that  he  took  In  $245  during  a  little  more 
than  two-thirds  of  the  second  day,  and  the 
witness  Jorden,  who  operated  the  machine 
and  who  had  been  operating  merry-go-ronnda 
for  seven  years,  testifying  that  the  net  prof- 
its of  the  time  lost  on  the  second  day  would 
have  been  at  least  $40,  reckoning  from  what 
had  been  taken  in  during  the  remaining  por- 
tion of  the  day,  and  the  fact  that  the  crowd 
was  larger,  if  any  difference,  on  the  first 
day  than  on  the  second,  it  appears  to  be  rea- 
sonable that  under  ordinary  circumstances 
he  would  have  taken  in  $200,  the  amount  of 
the  Judgment,  during  the  one  and  one-third 
days  lost  to  him.  The  record  shows  there 
were  2,500  to  3,000  people  present  each  day; 
that  there  was  no  other  merry-go-rouud  on 
the  grounds;  that  the  receipts  were  from 
$1  to  $5  each  run  of  the  machine;  that  a 
run  lasted  three  to  four  minutes.  This,  it 
seems  to  us,  would  offer  a  reasonable  basis 
upon    which    to    estimate    an    approximate 


loss.  It  is  not  unreasonable  to  suppose  that 
the  receipts  would  have  been  approximately 
the  same  on  the  first  as  on  the  last  day. 
Had  be  been  able  to  ran  all  of  the  second 
day  at  the  same  rates  which  he  did  run,  his 
receipts  would  have  been  from  $325  to  $360. 
Hence  we  do  not  feel  that  it  would  be  un- 
reasonable for  the  Jury  to  say  from  all  the 
facts  before  them  that  plaintiff  was  dam- 
aged at  least  $200  for  the  one  and  one-third 
days  lost.  It  would  appear  more  unreason- 
able and  conjectural  and  more  out  of  har- 
mony with  business  experience  and  common 
Judgmmt  to  say  that  he  would  not.  And  in 
view  of  all  the  circumstances  we  think  the 
verdict  Is  not  the  result  of  mere  guesswork 
or  conjecture,  but  that  it  is  fair,  reasonable^ 
and  should  be  allowed  to  stand. 
Tbe  Judgment  is  therefore  affirmed. 

PER  CURIAM.     Adopted  in  wholes 


PETITTI  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.    10,    1912.) 

(Syllabui  hy  tTie  Court.) 

1.  Inotctmknt  and  Information  {|  110*)— 
Requisites  of  Accusation— Following 
Language  of  Statute. 

An  indictment  for  felony,  nlthough  In  the 
language  of  the  statute,  is  not  sufficient,  un- 
less it  atates  all  the  elements  necessary  to  con- 
stitute the  offense. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  St  289-294;  Dec. 
Dig.  i  110;»   Bribery,  Cent,  Dig.  {  5,] 

2.  Statutes  (|  161*)— Repeal— Implication 
—Statutes  Cotbbino  Same  Subject-mat- 
ter. 

The  rule  of  construction  of  statutes  is  that, 
where  two  acts  are  not  in  express  terms  repug- 
nant, yet,  if  the  latter  act  covers  the  whole  sub- 
ject of  the.  first,  and  embraces  new  provisions 
plainly  showing  that  it  was  intended  as  a  sub- 
stitute of  the  first  act.  It  will  act  as  a  repeal 
of  the  first,  and  especially  where  the  subse- 
quent act  contains  a  general  repealing  clause. 
[EM.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  230-234;   Dec.  Dig.  {  161.»] 

3.  Bribert  (I  2*)— Statutobt  Pboti8Ion»— 
Repeal. 

Sections  2120  and  2121  of  the  Penal  Code 
(Comp.  Laws  of  1909)  were  repealed  by  an 
act  entitled  "An  act  relating  to  the  bribery  of 
certain  public  officers,  and  providing  punish- 
ment therefor,"  approved  February  21,  1905, 
art.  7,  c.  13,  p.  197,  Sess.  Laws  of  1006,  being 
sections  2147,  2148,  and  2149  of  the  Penal 
Code  (Comp.  Laws  1909). 

[Ed.  Note. — ^For  other  cases,  see  Bribery, 
Dec.  Dig.  I  2.»J 

4.  Bribebt  (J  11*)— Criminal  Prosbcutton 
—Sufficiency  of  Evidence. 

Evidence  examined,  and  held  insufficient 
to  sustain  the  verdict,  finding  the  defendant 
guilty  of  bribery. 

[Ed.  Note.— For  other  cases,  see  Bribery, 
Cent.  Dig.  f  10;   Dec.  Dig.  {  11.*] 
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(AdditiotMl  BtUabni  &y  Editorial  Btnlf.) 

8.  Bribebt    (I    6*)  —  IirDicTMEirr  —  Suffi- 
ciency. 

An  indictment  for  offerinK  a  bribe^  to  a 
constable  to  influence  him  to  the  execution  of 
a  search  warrant  which  he  was  proceeding  to 
execute  is  insufiicient,  where  it  does  not  al- 
lege that  the  defendant  Icnew  that  the  person 
named  was  an  officer,  and  does  not  allege  that 
the  search  warrant  was  issued  out  of  a  court 
of  competent  jurisdiction  to  the  officer  for  ex- 
ecution. 

[Ed.  Note.— For  other  cases,  see  Bribery, 
Cent.  Dig.  U  5-8;   Dec.  Dig.  §  6.*] 

Appeal  from  District  Court,  Pittsburg  Coun- 
ty;  A.  T.  West,  Judge. 

John  Petltti  was  convicted  of  bribery,  and 
appeals.    Reversed. 

W.  J.  Horton  and  R.  A.  Smith,  for  plalntlflt 
In  error. 

DOYLE,  J.  John  Petltti,  plaintiflt  in  error, 
was  Indicted,  tried,  and  convicted  for  the 
offense  of  bribery  by  feloniously  oflFering  to 
give  a  bribe  of  $10  to  one  A.  L.  Banks,  a 
constable  of  McAlester  township,  with  the 
intent  to  corruptly  influence  him,  as  such 
ofllcer,  in  the  execution  of  a  search  warrant 
which  he,  as  such  officer,  was  proceeding  to 
execute  upon  and  against  the  premises  of 
said  John  Petltti,  and  was  sentenced  to  im- 
prisonment In  the  peaitentlary  for  a  term  of 
one  year  and  to  pay  a  fine  of  $100. 

Numerous  assignments  of  errors  are  pre- 
s«ited  by  the  petition  and  ably  argued  In  the 
brief.     No  brief  has  been  filed  by  the  state. 

[1,S]  From  a  careful  examination  of  the 
record,  our  conclusion  is  that  the  Judgment 
in  this  case  cannot  be  permitted  to  stand. 
In  the  first  place,  the  indictment  is  Insuffl- 
clent.  In  that  it  does  not  allege  that  the 
dtfendant  knew  that  Banks  was  an  officer, 
and  does  not  allege  that  the  search  warrant 
was  issued  out  of  a  court  of  competent 
Jnriadiction  to  the  officer  for  execution. 

[4]  We  also  think  the  evidence  is  insuffi- 
cient to  show  the  commission  of  an  offense. 
The  testimony  of  the  officer  was  tliat,  in  the 
execution  of  a  search  warrant,  he  went  to 
the  home  of  the  defendant,  and  there  found 
several  bottles  of  beer  and  a  quart  of  whis- 
ky, which  he  seized;  that  he  delivered  a 
copy  of  the  search  warrant  to  the  defendant ; 
that  he  told  the  defendant  that  he  was  going 
to  arrest  him,  and  the  defendant  laid  a  $10 
bill  on  the  table,  and  told  him  that  he  would 
give  it  to  him  to  leave  the  beer  and  not 
arrest  him;  that  the  defendant  then  turned 
to  Mr.  Larrlson,  who  was  with  him,  with 
a  handful  of  silver,  and  told  Larrlson  that 
be  wonid  give  him  $10.  On  cross-examina- 
tion, he  admitted  that  the  defendant  accused 
him  of  taking  $10C  out  of  the  pocket  of  a 
coat  that  was  hanging  in  the  room. 

Larrlson  testified  that  he  went  with  the 
constable  to  help  him  execute  the  search 
warrant:    that  he  saw  the  defendant  trying 


to  have  the  officer  take  a  $10  bill,  but  did 
not  hear  what  he  said ;  that  the  officer  had 
him  under  arrest  at  the  time,  and  told  the 
defendant  we  were  going  to  take  him  with 
us;  that  the  defendant  was  at  the  time 
charging  them  with  having  taken  $105  of 
his  money. 

The  search  warrant  and  affidavit  were 
Introduced  in  evidence,  and  showed  that  the 
search  warrant  was  issued  upon  an  affidavit 
made  upon  Information  and  belief.  The 
search  warrant  was  absolutely  void,  and  the 
arrest  of  the  defendant,  without  a  warrant 
was  without  authority  of  law. 

From  the  testimony  on  the  part  of  the 
state.  It  is  Impossible  to  tell  whether  the 
offer  was  made  by  the  defendant  to  be  re- 
leased from  his  unlawful  arrest,  or  In  con- 
nection with  the  execution  of  the  search 
warrant  Issued  without  authority  of  law. 
The  defendant,  testifying  on  his  own  behalf, 
denied  that  he  made  any  otfer  of  money  to 
the  officer  or  any  other  person. 

[3]  It  also  appears  that  the  court  erred 
In  giving  to  the  Jury  instruction  No.  2,  as 
follows:  "Any  person  who  gives  or  ofters 
any  bribe  to  an  executive  officer  of  this  state, 
with  intent  to  influence  him  with  respect  to 
any  act,  decision,  vote,  opinion,  or  other  pro- 
ceeding of  such  officer,  is  punishable  by  con- 
finement in  the  state  prison  not  exceeding 
ten  years,  or  by  fine  not  exceeding  five  thou- 
sand dollars."  Evidently  the  court  had  in 
mind  that  the  prosecution  was  predicated  up- 
on section  2120  (Comp.  Laws  1909)  of  the 
Penal  Code,  Laws  of  1800. 

Act  approved  Feb.  21,  1905  (Session  Laws 
of  1905,  p.  197),  is  as  follows: 

Section  1  (section  2147,  Comp.  Laws  1909): 
"Whoever  corruptly  gives,  offers  or  promises 
to  any  executive,  legislative,  county,  munici- 
pal, judicial  or  other  public  officer,  or  any 
person  assuming  to  act  as  such  officer,  after 
his  election  or  appointment,  either  before  or 
after  he  has  qualified  or  has  taken  his  seat, 
any  gift  or  gratuity  whatever,  with  Intent 
to  influence  his  act,  vote,  opinion,  decision 
or  judgment  on  any  matter,  question,  cause 
or  proceeding  which  then  may  be  pending, 
or  may  by  law  come  or  be  brought  before 
him  in  bis  official  capacity,  or  as  a  cousid- 
eratlMi  for  any  speech,  work  or  service  in 
connection  therewith,  shall  be  punished  by 
imprisonment  In  the  state  prison  not  exceed- 
ing five  years,  or  by  a  fine  not  exceeding 
three  thousand  dollars  and  Imprisonment  In 
jail  not  exceeding  one  year." 

Section  2  (section  2148):  "Every  executive, 
legislative,  county,  municipal,  Judicial  or  oth- 
er public  officer,  or  any  iterson  assuming  to 
act  as  such  officer,  who  corruptly  accepts 
or  requests  a  gift  or  gratuity,  or  a  promise 
to  make  a  gift,  or  a  promise  to  do  an  act 
beneficial  to  such  officer,  or  that  Judgment 
shall  be  given  in  any  particular  manner,  or 
upon  a  particular  side  of  any  question,  cause 
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or  proceecling,  which  Is  or  may  be  by  law 
brought  before  biiu  in  his  official  capacity, 
or  as  a  consideration  for  any  speech,  work 
or  service  In  connection  therewith,  or  that 
in  such  capacity  he  shall  make  any  par- 
ticular nomination  or  appointment,  shall  for- 
feit his  office,  be  forever  disiiualified  to  hold 
any  public  office,  trust  or  appointment  under 
the  laws  of  this  state  and  be  punished  by 
imprisonme-nt  In  the  state  prison  not  exceed- 
ing ten  years,  or  by  line  not  exceeding  five 
thousand  dollars  and  Imprisonment  in  Jail 
not  exceeding  one  year. 

Section  3  (section  2149):  "All  acts  and 
parts  of  acts  in  conflict  with  the  provisions 
of  this  act  are  hereby  repealed." 

[2]  The  act  of  1905  in  effect  repealed  sec- 
tions 2120  and  2121,  Comp.  Laws  1909,  under 
the  rule  of  construction  that,  where  two  acts 
are  not  in  express  terms  repugnant,  yet.  If 
the  latter  act  covers  the  whole  subject  of  the 
first,  and  embraces  new  provisions  plainly 
showing  that  it  was  intended  as  a  substitute 
of  the  first  act,  It  will  act  as  a  repeal  of 
the  first  act,  especially  where  the  subsequent 
act  contains  a  general  repealing  clause.  For 
this  reason.  In  so  for  as  it  defines  the  punish- 
ment, the  instruction  given  is  erroneous. 
For  the  same  reason,  the  court  erred  in 
pronouncing  Judgment  against  the  defendant 
for  imprisonment,  and  that  he  also  pay  a 
fine,  as  the  latter  act  does  not  provide  for 
both  fine  and  luiprisoument 

Our  conclusion  is  that  the  prosecution  in 
this  case  is  destitute  of  merit,  and  for  the 
reasons  stated  the  Judgment  of  conviction 
will  be  reversed. 

FURMAN,  P.  J.,  and  ARMSTRONG,  J., 
concur. 


BERRYMAN  et  al.  v.  BILLINGS  MUT. 

HEATING  CO. 

(Supreme  Court  of  Montana.    Jan.  25,  1912.) 

1.  cobpobations   (j  559*)— appointment  of 
Receiver— Collateral  Attack. 

To  be  subject  to  collateral  attack,  an  order 
appointing  a  receiver  for  an  insolvent  corpora- 
tion must  be  absolutely  void,  and  not  merely 
voidable. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  2241-2252;  Dec.  Dig.  | 
559.*] 

2.  COBPOHATIONS    (§    553* )— INSOLVENCY— RK' 

CEivEBs— Grounds. 

Rev.  Codes,  {  6698,  provides  that  a  re- 
ceiver may  be  appointed  by  the  court  in  which 
an  action  pends:  (1)  In  an  action  by  a  vendor 
to  vacate  a  fraudulent  purchase  of  property 
or  by  a  creditor  to  subject  property  to  bis 
claim,  or  between  partners  or  others  jointly 
interested,  on  application  of  any  party  whose 
right  to  the  fund  involved  is  probable,  and 
where  it  is  shown  that  the  property  or  fund  is 
in  danger  of  being  lost,  removed,  or  materially 
injured;  (3)  in  cases  when  a  corporation  has 
been  dissolved,  is  insolvent,  or  in  imminent  dan- 
ger of  insolvency;  or  (6)  in  all  other  cases 
where  receivers  have  heretofore  been  appoint- 
ed by  the  usage  of  courts  of  equity.    Held,  that 


mere  insolvency  was  not  ground  for  appointing 
a  receiver  for  a  corporation  unless  there  is  a 
necessity  therefor,  so  that  where  petitioner 
sued  a  corporation  to  recover  on  promissory 
notes  aggregating  only  $5,000  aided  by  attach- 
ment, and  the  corporation's  assets  amounted 
to  $50,000,  an  order  appointing  a  receiver  for 
the  corporation  merely  on  a  showing  that  it 
was  in  imminent  danger  of  insolvency  was  void, 
especially  in  view  of  the  fact  that  its  property 
was  not  in  danger  of  being  lost  after  taken  un- 
der the  attachment. 

[EM.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §{  2201-2216;    Dec.   Dig.   { 

3.  Receivebs  (f  4*)— Rbceivkrsiiip  Penden- 
te Lite. 

A  court  of  law  had  no  authority  to  appoint 
a  receiver  of  property  under  attachment  in  or- 
der to  preserve  it  and  continue  defendant's 
business  pending  suit. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent.  Dig.  §  4;  Dec.  Dig.  §  4.»] 

Appeal  from  District  Court,  Yellowstone 
County;   Sydney  Fox,  Judge. 

Action  by  J.  J.  Berryman  and  another,  co- 
partners as  Berryman  Brothers,  against  the 
Billings  Mutual  Heating  Company.  From  an 
order  dissolving  an  attachment,  plaintiffs  ap- 
peal.   Reversed  and  remanded. 

F.  B.  Reynolds,  for  appellants.  Nichols  & 
Wilson,  for  respondent. 

SMITH,  J.  On  the  23d  day  of  July,  1910, 
A.  B.  La  Mott,  the  president  of  the  defendant 
corporation,  Billings  Mutual  Heating  Com- 
pany, began  an  action  against  the  company  in 
the  district  court  of  Yellowstone  county.  On 
July  25,  1910,  be  filed  his  verified  petition  as 
follows:  "Comes  now  the  plaintiff  in  the 
above-entitled  cause  and  states  to  the  court: 
(1)  That  on  the  23d  day  of  July,  1910,  he 
commenced  the  above-entitled  action  against 
the  defendant  company  to  recover  upon  the 
certain  promissory  note  of  the  defendant, 
executed  to  him  in  the  sum  of  $5,000,  and 
therein  secured  a  writ  of  attachment  against 
the  property  of  the  defendant,  which  writ 
has  been  duly  levied  upon  the  property  of 
the  defendant  company.  The  complaint,  affi- 
davit, writ  of  attachment,  summons,  and 
sheriff's  return  in  said  action  are  hereby 
referred  to  and  made  a  part  of  this  appli- 
cation. (2)  That  the  defendant  company,  a 
corporation  organized  under  the  laws  of  the 
state  of  Montana,  has  Its  principal  place  of 
business  at  Billings,  In  said  state,  and  is  en- 
gaged in  furnishing  heat  to  residences  and 
business  property  In  said  city,  and  is  at  the 
present  time  a  growing  concern.  (3)  Plain- 
tiff further  alleges:  That  the  property  of  the 
defendant  company  consists  of  certain  real 
estate  and  buildings  thereon,  and  certaiif 
machinery  consisting  of  pumps,  engines,  boil- 
ers, etc.,  and  lines  of  pipe  through  which  hot 
water  is  forced  for  the  purpose  of  furnish- 
ing heat  to  its  patrons,  and  in  addition  there- 
to outstanding  accounts  due  and  payable 
from  its  patrons.     That  said  property  and 
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funds  are  In  danger  of  being  lost,  removed, 
or  materially  Injured  unless  a  receiver  la  ap- 
pointed to  take  charge  and  custody  thereof 
nnder  the  orders  of  the  court.  (4)  PlaintltT 
further  alleges:  That  the  defendant  com- 
pany is  largely  Indebted,  to  wit,  approximate- 
ly In  the  sum  of  $59,000,  to  various  parties, 
and  among  tbem  to  the  plaintiff  in  the  sum 
of  $22,000.  That  of  such  indebtedness  there 
Is  at  present  due  and  unpaid  on  account  of 
want  of  funds  approximately  the  sum  of  $9. 
OOO,  and  that  a  large  portion  of  said  indebt 
edness  will  mature  within  the  next  ensuing 
«0  days,  and  that  all  of  said  Indebtednesb 
will  become  due  and  payable  not  later  than 
January  16,  1911.  That  in  addition  to  the 
Indebtedness  hereinbefore  mentioned  said 
'Company  has  outstanding  its  bonds  in  the 
«tim  of  $25,000,  the  interest  npon  the  major 
portion  of  which  is  now  due  and  unpaid  for 
want  of  funds.  That  the  assets  of  the  said 
defendant  company  are  of  the  approximate 
▼aloe  of  $50,000.  (6)  Plaintiff  alleges  the 
fact  to  be  that  the  said  company  is  now  in- 
solvent, or  In  imminent  danger  of  insolvency. 
(6)  PlaintifT  further  alleges  that  a  receiver 
should  be  appointed  by  the  court  to  take 
■charge  of  the  property,  rights,  and  credits  of 
the  defendant  company,  preserve  the  same, 
'Collecting  its  accounts,  continuing  its  busi- 
ness, and  disposing  of  its  property  under  the 
orders  of  the  court  to  the  satisfaction  of  the 
company's  Indebtedness.  Plaintiff  therefore 
prays  for  the  appointment  of  a  receiver  for 
the  puriwses  above  mentioned." 

On  August  9,  1910,  the  court  entered  an  or- 
-der  appointing  a  receiver,  which  order  reads 
as  follows:  "The  above-named  plaintiff  hav- 
ing heretofore,  to  wit,  on  the  23d  day  of  July, 
1910,  filed  herein  bis  verified  complaint  de- 
manding Judgment  against  the  above-named 
defendant  for  the  sum  of  $5,000,  on  account 
•of  one  certain  promissory  note,  together  with 
interest  and  attorney's  fees,  in  which  said 
action  the  property  of  the  defendant  company 
has  been  levied  on  under  a  writ  of  attach- 
ment; and  the  said  plaintiff  having  there- 
after, to  wit,  on  the  25th  day  of  July,  1910, 
filed  herein  his  application  for  the  appoint- 
ment of  a  receiver  to  take  charge  of  the  prop- 
'Srty  and  assets  of  the  defendant  for  the  pur- 
pose of  winding  up  the  business  and  affairs 
of  said  corporation,  collecting  its  assets  and 
accounts,  and  distributing  the  same  to  the 
persons  entitled  thereto,  under  the  discretion 
of  this  court;  and  said  application  coming 
on  regularly  this  day  in  open  court  for  bear- 
ing; and  proof  having  been  made  to  the  sat- 
isfaction of  the  court  that  due  notice  of  the 
time  and  place  of  such  hearing  had  been  serv- 
ed upon  the  defendant,  as  required  by  law; 
and  the  court  having  beard  the  proofs  ad- 
duced In  support  of  the  allegations  of  said 
complaint  and  application;  and  it  satisfac- 
torily appearing  therefrom  that  said  defend- 
ant company  is  now  insolvent,  or  in  immi- 
nent danger  of  Insolvency,  that  it  Is  so  heav- 
ily indebted  and  involved  that  It  is  impossi- 


ble for  It  to  meet  its  obligations  now  dne  and 
to  become  due,  and  that  it  Is  impossible  to  re- 
alize any  appreciable  sum  upon  the  assets  of 
said  company  without  great  sacrifice;  and  all 
and  singular  the  allegations  of  said  complaint 
and  application  being  sustained  by  competent 
and  legal  proof  to  the  satisfaction  of  this 
court,  and  the  court  being  fully  advised  in 
the  premises:  Now,  therefore.  It  is  hereby  or- 
dered, adjudged,  and  decreed  that  C.  O.  My- 
ers, of  Billings,  Mont,  be  and  he  is  hereby 
appointed  receiver  of  the  Billings  Mutual 
Heating  Company,  a  corporation  of  BUlings, 
Yellowstone  county,  Mont,  upon  his  execut- 
ing and  filing  with  the  clerk  of  this  court 
his  oath  and  a  good  and  sufficient  bond  to  be 
approved  by  said  clerk,  and  executed  to  the 
state  of  Montana  in  the  sum  of  $10,000,  said 
receiver  to  take  charge  of  the  defendant's 
property,  assets,  iMoks,  estate,  accounts,  books 
of  accounts,  evidences  of  Indebtedness,  and 
effects  of  every  kind,  nature,  and  description 
wherever  the  same  may  be  situate  and  in  the 
possession  of  whomsoever  the  same  may  be 
found;  to  take  charge  of,  operate,  manage, 
and  conduct  the  business  of  said  defendant 
company;  to  collect  the  debts,  assets,  ac- 
counts, claims,  and  property  due  and  belong- 
ing to  said  defendant,  or  to  come  due  to  it; 
and  to  pay  over  and  distribute  the  moneys, 
assets,  and  property  of  said  company  to  its 
creditors  in  the  manner  and  in  such  propor- 
tions as  shall  be  by  this  court  hereafter  or- 
dered and  directed;  to  bring  and  defend 
such  actions  as  may  be  necessary  or  expedi- 
ent to  carry  out  the  purposes  of  his  ap- 
pointment, and  generally  to  do  such  acts  re- 
specting the  property  and  conduct  of  the  af- 
fairs of  such  defendant  company  as  may  be 
authorized  and  directed  by  this  court;  and 
to  make  a  full,  complete,  and  itemized  re- 
port and  account  to  this  court  at  least  once 
every  month  during  the  administration  of  his 
trust  as  such  receiver,  and  at  such  other 
times  as  may  be  ordered  by  this  court,  such 
reports  and  accounts  to  show  the  general 
condition  of  the  business  and  affairs  of  said 
company;  hereby  giving  unto  said  receiver 
such  powers  and  authority  as  may  be  neces- 
sary to  carry  out  the  purposes  of  his  trust, 
and  such  as  are  usually  and  ordinarily  con- 
ferred upon  receivers  in  such  cases." 

On  or  about  January  19,  1911,  the  plain- 
tiffs brought  the  present  action  to  recover 
for  goods,  wares,  and  merchandise  sold  and 
delivered,  and  labor  performed,  for  the  de- 
fendant at  its  special  instance  and  request 
between  August  22,  1908,  and  January  19, 
1909.  They  sued  out  a  writ  of  attachment 
and  caused  the  same  to  be  levied  on  the 
property  of  the  defendant  under  the  con- 
trol of  the  receiver.  On  January  23,  1911, 
the  defendant  company  and  C.  O.  Myers,  its 
receiver,  moved  the  district  court  to  vacate 
and  discharge  the  attachment  on  the  ground 
that  the  property  was  in  the  custody  of  ths 
court  and  not  subject  to  attachment.  The 
motion  was  granted,  and  plaintiffs  appeal 


Digitized  by 


Google 


282 


121  PACIFIC  REPORTER 


(>:«nt. 


from  the  order.  It  appeared  from  the  afll- 
darit  of  Mr.  La  Mott,  filed  in  support  of  ttae 
motion  to  discharge  the  attachment,  that 
the  receiver  has  been  in  full  charge  and 
control  of  all  of  the  defendant's  property 
since  the  date  of  his  appointment. 

[1  ]  The  sole  question  for  decision  is  wheth- 
er the  order  appointing  the  receiver  was  null 
and  void.  If  only  voidable,  it  cannot  be 
successfully  subjected  to  a  collateral  attack, 
such  as  has  been  made  by  the  plaintifTs. 

[2]  Section  6698,  Revised  Codes,  relied  on 
by  the  respondent  as  authority  for  the  ap- 
pointment of  a  receiver,  reads  as  follows: 
"6698.  A  receiver  may  be  appointed  by  the 
court  in  which  an  action  is  pending,  or  by 
the  Judge  thereof:  (1)  In  an  action  by  a 
vendor  to  vacate  a  fraudulent  purchase  of 
property,  or  by  a  creditor  to  subject  any 
property  or  fund  to  his  claim,  or  between 
partners  or  others  Jointly  owning  or  inter- 
ested In  any  property  or  fund,  on  the  appli- 
cation of  the  plaintitr,  or  of  any  party  whose 
right  to  or  interest  in  the  property  or  fund, 
or  the  proceeds  thereof,  is  probable,  and 
where  it  is  shown  that  the  property  or  fund 
is  in  danger  of  being  lost,  removed,  or  ma- 
terially injured.  (2)  In  an  action  by  a 
mortgagee  for  the  foreclosure  of  his  mort- 
gage and  sale  of  the  mortgaged  property, 
where  it  appears  that  the  mortgaged  prop- 
erty is  in  danger  of  being  lost,  removed,  or 
materially  injured,  or  that  the  condition  of  the 
mortgage  has  not  been  performed,  and  that 
the  property  is  probably  insntflcient  to  dis- 
charge the  mortgage  debt.  (3)  After  Judg- 
ment,   to    carry    the   Judgment    into    effect. 

(4)  After  Judgment,  to  dispose  of  the  proper- 
ty according  to  the  Judgment,  or  to  preserve 
it  during  the  pendency  of  an  appeal,  or  in 
proceedings  in  aid  of  execution,  when  an 
execution  has  been  returned  unsatisfled,  or 
when  the  judgment  debtor  refuses  to  apply 
his  property  in  satisfaction  of  the  Judgment. 

(5)  In  cases  when  a  corporation  has  been 
dissolved,  or  is  insolvent,  or  in  imminent 
danger  of  insolvency,  or  has  forfeited  its 
corporate  rights.  (6)  In  all  other  cases 
where  receivers  have  heretofore  been  ap- 
pointed by  the  usage  of  courts  of  equity." 

Tills  court,  in  JState  ex  rel.  New  York 
Sheep  Co.  v.  Eighth  Judicial  Dist.  Court.  14 
Mont.  577,  37  Pac.  969,  held  that,  under 
subdivision  1  of  this  statute,  a  receiver  of 
proiierty  attached  by  different  parties  in  ac- 
tions at  law  for  the  recovery  of  money  only 
could  not  be  appointed,  although  the  proper- 
ty was  in  imminent  danger  of  material  in- 
jury. In  the  course  of  the  opinion  the  late 
Mr.  Justice  De  Witt  said:  "If  the  Legisla- 
ture had  intended  to  give  the  power  to  ap- 
point a  receiver  in  attachment  suits,  it  is 
such  an  imirartant  matter  that  it  would 
seem  that  they  would  have  mentioned  it. 
•  *  •  It  may  be  expedient  to  have  such 
a  statute."  It  was  conceded  in  that  case 
that  a  sufficient  showing  was  made  of  dan- 
ger of  loss  and  material  injury.    The  case 


is  also  authority  for  holding  that  uubdivi- 
slon  6  of  the  section  has  no  application. 
Subdivisions  2,  3,  and  4  may  be  passed  with- 
out comment.  No  claim  is  made  that  the  de- 
fendant corporation  has  been  dissolved  or 
has  forfeited  its  corporate  rights.  The  al- 
legation is  that  it  Is  Insolvent,  and  this  aver- 
ment furnishes  the  sole  ground  upon  which 
it  is  claimed  the  appointment  of  a  receiver 
may  l)e  Justified. 

It  is  said  that  the  language  employed  by 
the  legislative  assembly  is  clear  and  unam- 
biguous, and  that  therefore  that  body  must 
be  presumed  to  have  meant  precisely  what 
it  said,  to  wit,  that  a  receiver  may  be  ap- 
pointed for  an  insolvent  coriwration.  True. 
But  the  statute  must  be  read  with  the  under- 
standing that,  to  Justify  the  appointment  of 
a  receiver  under  any  circumstances,  there 
must  be  a  necessity  therefor.  Without  such 
necessity  there  is  no  authority  to  act,  and 
authority  to  act  is  Jurisdiction.  The  order 
appointing  a  receiver  in  the  New  York  Sheep 
Company  Case,  supra,  was  declared  a  nul- 
lity In  certiorari  proceedings. 

We  see  no  necessity  for  the  appointment 
of  a  receiver  in  the  instant  case.  The  plain- 
tiff La  Mott  had  an  attachment  on  $50,000 
worth  of  property  to  satisfy  a  claim  of 
$5,000.  So  far  as  the  record  discloses,  there 
were  no  prior  liens,  and  his  claim  was  nn- 
dlspnted.  It  must  have  been  reduced  to 
judgment  long  ago.  Was  there  any  rea- 
son why  the  sheriff  could  not  have  satisfied 
it  on  execution?  Wliat  legitimate  purpose 
could  be  subserved  by  taking  the  property 
out  of  the  hands  of  the  sheriff,  by  whom 
it  would  shortly  have  been  sold  to  satisfy 
La  Mott's  claim,  and  placing  it  in  the  cus- 
tody of  a  receiver  with  almost  plenary  au- 
thority to  hold,  control,  and  manage  the  same 
indefinitely,  and  thereby  hinder  and  delay  th» 
other  creditors  of  the  company  Y  The  In- 
justice of  such  a  course  of  procedure  Is  plain 
when  we  consider  that  the  Berryman  Bros.' 
claim  was  long  past  due  and  they  were  en- 
titled to  have  it  satisfied  in  the  usual  and 
regular  course  of  law.  without  waiting  for 
the  time  to  arrive  when  $17,000  of  additional 
claims  belonging  to  Mr.  La  Mott,  the  presi- 
dent of  the  defendant  corporation,  would 
mature.  The  plaintiff  in  an  action  at  law 
is  not  ordinarily  solicitous  concerning  the 
defendant's  rights,  except  in  so  far  as  they 
may  have  some  bearing  upon  his  ability  to 
collect  his  debt.  We  have  no  doubt  that 
there  are  many  cases  in  which  a  court  of 
equity  would  feel  Justified  In  appointing  a 
receiver  for  an  insolvent  conwratlon.  Some 
of  these  cases  are  called  to  our  attention  by 
the  learned  counsel  for  the  respondent.  And 
there  may  be  cases  at  law  in  which  a  re- 
ceiver should  be  appointed.  This  we  do  not 
decide.  But  the  mere  fact  that  a  defendant 
corporation  Is  Insolvent  is  not,  of  itself,  suffi- 
cient to  Jnstlfy  the  appointment.  This  iwlut 
was  dei-lded  In  the  case  of  Foraell  v.  Pitts- 
burgh &  Mont.  C.  Co.,  42  Mont.  41*2,  113  Pac. 
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479,  wherein  this  eonrt  refused  to  affirm 
tlie  appointment  of  a  receiver  when  the  rec- 
ord disclosed  an  entire  absence  of  necessity 
for  his  appointment. 

The  Supreme  Court  of  Washington  has 
held  that  It  Is  the  duty  of  the  court  to  ap- 
point a  receiver  for  an  Insolvent  corporation 
wherever  a  simple  contract  creditor  aslcs  for 
such  action  on  Its  part  See  Oleson  v.  Bank 
of  Tacoma,  15  Wash.  148,  45  Pac.  734,  and 
Davis  V.  Edwards,  41  Wash.  480,  84  Pac.  22. 
We,  however,  prefer  to  adhere  to  the  rule 
laid  down  In  the  prior  decisions  of  this  court, 
as  being  founded  In  the  better  reasoning. 

It  Is  suggested  that,  because  the  district 
court  heard  evidence  before  malclng  the  ap- 
pointment, therefore  this  court  must  presume 
that  It  was  justified  In  acting.  The  only  al- 
legation In  the  application  for  the  appoint* 
moit,  in  addition  to  the  averment  that  the 
defendant  Is  Insolvent,  is  the  bald  statement 
that  "the  property  and  funds  of  the  defend- 
ant are  In  danger  of  being  lost,  removed,  or 
materially  Injured  unless  a  receiver,  be  ajH 
pointed."  This  falls  far  short  of  being  a 
statement  of  fact*  relied  on  to  move  the 
court  to  action.  There  Is  not  any  allegation 
that  the  defoidant's  imtrons  will  suffer. 
And  it  may  here  be  suggested  that  after 
seizure  by  the  sheriff  there  was  no  longer 
any  danger  of  the  property  being  lost,  re- 
moved, or  injured.  In  the  brief  of  respond- 
ent it  Is  said:  "The  application  and  order 
appointing  the  receiver  was  for  the  purpose 
only  of  preserving  the  property  and  continu- 
ing its  business  pendente  lite.  It  did  not 
have  tbe  effect  of  dissolving  the  cori)ora- 
Uon." 

[t]  ▲  court  of  law  has  not  any  authority 
to  appoint  a  receiver  of  property  under  at- 
tachment for  the  sole  purpose  of  preserving 
the  property  and  continuing  the  business  of  a 
defendant  pendente  lite.  The  function  of  a 
court  of  law  is  to  subject  tbe  property  at- 
tached to  the  payment  of  the  plaintiff's  claim 
as  expeditiously  and  inexpensively  as  pos- 
sible. 

The  fallacy  of  the  notion  that  mere  in- 
solvency Is  sufiSdent  to  justify  the  appoint- 
ment of  a  receiver  is  disclosed  when  we 
consider  that  an  Insolvent  individual,  under 
the  same  circumstances,  would  have  no  such 
protection  as  that  afforded  the  defendant 
in  this  case,  or  would  be  subjected  to  no 
such  hardship,  as  the  case  may  be.  The  re- 
sult of  that  line  of  reasoning  is  that  a  re- 
ceiver may  be  appointed  because  the  defend- 
ant is  a  corporation.  Our  attention  is  called 
to  the  fact  that  the  defendant  consented  to 
tbe  appointment.  Even  so,  such  consent  did 
not  confer  jurisdiction.  If  a  receiver  can 
be  appointed  for  an  Insolvent  corporation  by 
consent,  one  may  also  be  appointed  without 
consent  and  against  the  best  Interests  of  a 
corporation,  whose  officers,  presumably  fa- 
miliar with  Its  business,  might,  if  unmolest- 


ed, succeed  In  making  It  solvent  It  a  re- 
ceiver may  be  appointed  In  an  action  to  re- 
cover $6,000,  one  may  also  be  appointed  in 
a  case  Involving  $25,  when,  perchance,  gar- 
nishment of  a  bank  account  or  seizure  of 
some  small  article  of  personal  property  wonid 
be  amply  sufficient  to  Insure  the  payment  of 
the  plaintiffs  claim.  It  would  be  a  most 
dangerous  doctrine  to  hold  that  a  receiver 
can  be  appointed  for  a  corporation  in  an 
action  to  recover  a  simple  contract  debt, 
merely  because  the  defendant  is  insolvent 

Tbe  fact  noted  in  some  of  the  cases  cited 
by  the  respondent  that  under  our  C!ode  sys- 
tem of  practice,  law  and  equity  are  adminis- 
tered by  the  same  court  is,  in  oar  Judgment 
entirely  beside  the  question. 

In  our  opinion,  the  order  appointing  a  re- 
ceiver was  a  nullity  and  can  be  attacked 
collaterally.  State  ex  rel.  Johnston  t.  Dis- 
trict Court,  21  Mont  156,  63  Pac.  272,  69  Am. 
St  Rep.  645.  See,  also,  Smith  v.  Superior 
Court,  97  Cal.  348,  82  Pac.  322;  French  Bank 
Case,  63  Cal.  496. 

The  order  dissolving  the  attacbment  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings. 

Reversed  and  remanded. 

BRAMTLX,  a  J.,  and  HOLLOWAY,  J.. 
concur. 

(4i  Mont.  492) 
O'NEILL    T.    YELLOWSTONE    IRR.    DIST. 
et  aL 

(Supreme  Court  of  Montana.     Jan.  25,  1912.) 

1.  CONSTITXJTIONAL  LAW  ((  50*)— DEPABT- 
liENTB    OF    GOVEBNMENT. 

The  purpose  of  the  conatitutional  divi- 
sion of  the  government  into  departments,  and 
prohibitine  any  department  from  exercising 
powers  belonging  to  either  of  the  others,  is  to 
constitute  each  department  an  exclusive  trus- 
tee of  the  power  vested  in  it  and  each  de- 
partment must  refrain  from  asserting  a  pow- 
er that  does  not  belong  to  it,  and  one  depart- 
ment cannot  lawfully  delegate  any  of  its  power 
to  another  or  to  any  person  or  body. 

[Ed.  Note. — For  other  cases,  see  Constito- 
tional  Law,  Dec.  Dig.  |  50.*] 

2.  Constitutional  Law  (S  63*)— Watebs  and 
Wateb  Courses  (S  210*)  —  Leoiblativb 
Functions— Delegation. 

Sess.  Laws  1909,  {  146,  providing  for  tbe 
creation  and  government  of  irrigation  districts, 
prescribing  the  conditions  which  mnst  be  com- 
plied with  to  effect  the  organization  of  a  dis- 
trict, and  declaring  that  when  compliance  has 
been  ascertained  bv  the  procedure  prescribed 
for  that  purpose,  the  corporation  is  organized 
with  the  powers  described,  does  not  delegate 
legislative  functions,  for  the  legislation  is  com- 
plete in  itself. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Dec.  Dig.  §  63  ;*  Waters  and  Wa- 
ter Courses,  Dec  Dig.  |  216.*] 

3.  CoNsnTCTiONAi.  LAW  (§|  61,  80*)— Ju- 
dicial Power— Exercise  op  Lkoislatite 
OB  Administbative  Functions. 

Where  the  principal  power  conferred  on  a 
court  by  a  statute  is  judicial,  tbe  fact  that  the 
exercise  of  such  power  may  incidentally  re- 
quire the  exercise  of  legislative  or  administra- 
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tive  fuDctions  does  not  impair  the  validity  of 
tlie  statute. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Dec  Dig.  S|  61,  80.*] 

4.  CONSTITUTIONAI,  I.AW  (§  61*)— LEGISLA- 
TIVE POWEB. 

The  duty  to  determine  the  propriety  of 
establishing  irrigation  districts,  and  of  pre- 
scribing  the  mode  b^  which  such  districts  may 
be  organized,  is  legislative,  but  the  ascertain- 
ment of  the  necessity  of  establishing  a  particu- 
lar district,  and  the  determination  whether  the 
conditions  precedent  have  been  complied  with, 
involve  judicial  functions  the  exercise  of  which 
is  properly  left  to  the  courts. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Dec.  Dig.  i  61.*] 

6.  Constitutional  Law  (H  61,  80*)— Ju- 
dicial Functions— Performance  of  Leg- 
islative AND  Administrative  Duties. 
Sess.  Laws  1909,  c.  146,  providing  for  the 
creation  of  irrigation  districts,  and  declaring 
that  the  proceedings  therefor  shall  be  initiated 
by  filing  with  the  cleric  of  the  district  court  a 
petition,  and  requiring  the  court  to  fix  a  time 
and  place  for  the  hearing  of  the  petition, 
and  to  order  the  organization  of  the  district 
proposed,  on  certain  facts  bein^  found,  is 
not  invalid  as  conferring  legislative  and  ad- 
ministrative duties  on  the  court,  the  general 
power  conferred  on  the  court  being  judicial, 
though  it  incidentally  requires  the  performance 
of  some  legislative  and  administrative  func- 
tions. 

[Ed.  Note.^For  other  cases,  see  Constitu- 
tional Law,  Dec.  Dig.  §|  61,  80.*] 

6.  Waters  and  Water  Courses  (f  225*) — 
Irrigation  Districts— Creation — Petition 
—Qualification  of  Petitioners— Stat- 
utes. 

Sess.  Laws  1909,  c.  146,  authorizing  a  ma- 
jority in  number  of  holders  of  title  to  lands 
susceptible  of  irrigation  from  the  same  gen- 
eral source,  and  representing  a  majority  in 
acreage,  may  petition  for  the  establishment  of 
an  irrigation  district,  and  declaring  that  the 
provisions  of  the  act  shall  be  liberally  con- 
strued, etc.,  does  not  disqualify  one  from  sign- 
ing a  petition  by  reason  of  any  special  in- 
terest; and  stockholders  of  a  corporation,  in- 
terested in  effecting  a  sale  of  the  proper^  of 
the  corporation  to  the  district  sought  to  be 
organized,  are  not  disqualified  from  signing 
the  petition  and  taking  part  in  the  organiza- 
tion of  the  district,  or  in  any  of  the  proceed- 
ings thereafter  loolcing  to  a  completion  of  the 
sale. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  §  225.*] 

7.  Waters  and  Water  Courses  (5  225*)— 
Irrigation  Districts— Okoanization>— 
Conclusiveness. 

Under  Sess.  Laws  1909,  c.  146,  providing 
for  the  creation  of  irrigation  districts,  and  de- 
claring in  section  4  that  the  order  of  the  court 
establishing  a  district  shall  be  conclusive  un- 
less an  appeal  is  taken  within  60  days  after 
its  entry,  an  order  establishing  a  district  is 
conclusive  unless  an  appeal  is  taken  within 
the  prescribed  time,  in  the  absence  of  fraud  in 
obtaining  the  order. 

Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  $  317;  Dec.  Dig.  S 
225.*] 

8.  Waters  and  Water  Courses  (§  230*)— 
Irrigation  Districts— Honus— Validity. 

ITnder  Sess.  Laws  1909,  c.  146,  providing 
for  the  creation  of  irrigation  districts  witli 
power  to  issue  bonds,  and  declaring,  in  section 
41.    that    the   board    of   commissioners   of   any 


district,  within  10  days  after  the  making  of  its 
order  directing  the  issuance  of  bonds,  shall 
present  a  petition  to  the  district  court  for 
confirmation,  and  authorizing  an  appeal  within 
10  days  from  a  judgment  of  confirmation,  an 
order  of  confirmation  is  conclusive  unless  an 
appeal  is  taken  within  the  prescribed  time, 
in  the  absence  of  fraud  in  procuring  it. 

[Ed.  Note. — For  other  cases,  see  Waters 
and  Water  Courses,  Dec.  Dig.  {  230.*] 

9.  Waters  and  Water  Courses  (8  225*)— 
Irrigation  Districts— Organization — Jd> 
risdiction. 

Under  Sess.  Laws  1909,  c.  146,  providinr 
for  the  creation  of  irrigation  districts,  on 
petition  therefor,  accompanied  by  a  bond  tO' 
pay  costs,  and  declaring  that  the  court  sliall 
disregard  any  omission  not  affecting  the  sub- 
stantial rights  of  the  parties,  the  failure  to- 
file  a  bond  does  not  affect  the  validity  of  pro- 
ceedings resulting  in  the  organization  of  a 
district,  because  the  filing  of  it  is  not  a  step- 
necessary  to  give  the  court  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  |  225.*] 

10.  Waters  and  Water  Courses  (|  225*) — 
Irrigation  Districts — Organization— Ju- 
risdiction. 

The  bond  required  by  Sess.  Laws  1900  c 
146,  providing  for  the  creation  of  irrigation  dis- 
tricts on  petition,  accompanied  by  a  bond  to- 
pay  costs  of  the  proceedings  preliminary  to 
the  organization  of  the  district,  in  case  the  or- 
ganization is  not  effected,  is  security  for  costs 
only,  and  does  not  secure  a  party  against  loss 
by  deprivation  of  some  right  or  the  imposition 
of  some  burden  at  the  commencement  of  the 
proceedings  and  in  advance  of  trial  and  judg- 
ment, so  that  the  bond  is  not  jurisdictionaL 
[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  |  225.*] 

11.  Waters  and  Water  Courses  (J  230*) — 
Irrigation  Districts— Bonds-Signatures 
— Va  LiDiTy— '  'Issue.  ' ' 

Under  Sess.  Laws  1909,  c.  146,  providing 
for  the  creation  of  irrigation  districts  with 
power  to  issue  bonds,  and  declaring  in  sections 
42,  43.  44,  that  the  bonds  shall  be  issued  and 
negotiated  under  the  direction  of  the  board  of 
commissioners,  that  bonds  shall  be  signed  by 
the  president  and  attested  by  the  secretary  of 
the  board,  under  the  corporate  seal  of  the  dis- 
trict, and  shall  be  a  lien  on  the  lands  in  the 
district,  bonds  executed  and  sealed  by  the  pres- 
ident and  secretary  of  the  board  of  commis- 
sioners of  a  district  are  valid,  though  not  ne- 
gotiated until  after  the  expiration  of  their 
term  of  oihce,  and  their  successors  need  not 
re-execute  the  bonds  to  make  them  valid, 
though  the  word  "issue"  means  the  delivery 
of  the  bonds  to  the  purchaser,  and  has  no  ref- 
erence to  the  arbitrary  date  fixed  as  the  begin- 
ning of  the  time  for  which  they  run. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  $  230.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3778-3782;   vol.  8,  p.  7693.] 

12.  Municipal  Corporations  (§021*)— Issu- 
ance OF  Bonds- Statutory  Authority. 

A  municipal  corporation  given  authority  to 
issue  and  sell  bonds  must  observe  the  restric- 
tions on  the  mode  by  and  the  terms  on  which 
the  bonds  may  be  sold,  but  when  the  power  is 
granted  without  restriction  the  officers  moy 
dispose  of  them  at  such  prices  as  they  can 
obtain,  ond  they  have  the  implied  power  to- 
agree  on  the  terms  of  sale. 

[pjd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  $§  1032-1035;  Dec. 
Dig.  §  921.*] 
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IS.  Waters  and  Water  Courses  (J  230*)— 
Irrigation  Districts— Bonds— Sale— Pow- 
ers. 

Seas.  Laws  1909,  c  146.  providing  for  tlie 
creation  of  irrigation  districts,  and  declaring 
in  section  44  that  bonds  issued  by  a  district 
sliall  be  sold,  under  the  direction  of  the  board 
of  commissioners,  for  not  less  than  90  per 
cent,  and  accrued  interest,  imi>08es  no  restric- 
tion on  the  board  of  commissioners  of  a  dis- 
trict in  exchanging  the  bonds  of  the  district 
for  property  other  than  that  imposed  in  mak- 
ing a  sale  for  cash,  and  the  board  in  exchang- 
ing bonds  for  property  may  allow  only  the  stat- 
ntoiy  discount. 

(Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  {  230.*] 

14.  Waters  and  Water  Courses  (8  230*)— 
iBRiQATioN    Districts— Bonds— Sales— VA- 

MDITT. 

The  provision  fixes  the  basis  on  which  a 
discount  may  be  allowed  as  the  face  value  and 
accrued  interest,  and  the  commissioners  of  a 
district  may  not  deliver  bonds  by  giving  the 
transferee  the  advantage  of  the  face  value  of 
coupons  due  at  the  time  of  sale,  and  the  trans- 
feree must  either  surrender  the  coupons  for 
cancellation  or  refund  the  amount  of  them  to 
the  district  with  legal  interest  from  date  of 
payment. 

WlEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  {  230.*] 

Appeal  from  District  Court,  Rosebud  Coun- 
ty;  Sydney  Fox,  Judge. 

Action  by  Thomas  J.  O'Neill  against  the 
Tellowstone  Irrigation  District  and  another. 
From  a  judgment  of  dismissal,  plaintifF  ap- 
peals.    Reversed. 

G.  A.  Horkau,  for  appellant  Gunn,  Rasch 
&  Hall,  for  respondents. 

BRANTLY,  C.  J.  The  plaintiff  Is  a  resident 
of  Rosebud  county.  He  is  the  owner  of 
farming  land  situate  therein,  and  within  the 
boundaries  of  the  defendant  the  Yellowstone 
Irrigation  District,  subject  to  taxation  for 
the  purpose  of  maintaining  the  district  and 
paying  the  principal  and  interest  on  an  In- 
debtedness of  $250,000,  which  It  has  con- 
tracted, or  is  aliout  to  contract,  by  issuance 
and  sale  of  its  bonds.  The  district  was  or- 
ganized under  authority  of  the  act  of  the 
Eleventh  Legislative  Assembly  (Session  Laws 
1909,  c.  146,  p.  254),  entitled  "An  act  to 
provide  for  the  creation,  organization,  gov- 
ernment and  extension  of  irrigation  dis- 
tricts," etc.  Relief  Is  sought  by  plalntifT  In 
his  own  l)ebalf  and  In  behalf  of  all  other 
landowners  similarly  situated.  He  recites 
In  bis  complaint  with  much  detail  the  pro- 
ceedings resulting  in  the  organization  of  the 
district,  as  well  as  those  of  Its  board  of 
managers  In  the  conduct  of  Its  aCFalrs,  from 
the  time  of  its  organization  to  the  bringing 
of  this  action.  He  brings  in  question  the  va- 
lidity ot  the  legislation  itself  on  constitu- 
tional grounds,  and  therefore  the  legal  ca- 
pacity of  the  district.  ITpon  the  assumption 
that  he  cannot  successfully  maintain  his 
contention  In  this  regard,  he  also  as.salls 
the  validity  of  the  proceedings  had  for  the 


establishment  of  the  district,  as  well  as  the 
various  acts  of  Its  governing  board  in  con- 
nection with  the  administration  of  its  af- 
fairs, particularly  with  reference  to  the  is- 
suance and  disposition  of  the  bonds  mention- 
ed to  provide  funds  necessary  to  accomplish 
the  purpose  of  the  organization.  The  Sand- 
ers Co-operative  Ditch  Company,  a  corpora- 
tion, hereafter  referred  to  as  "the  company," 
is  made  defendant  for  the  purpose  of  having 
declared  invalid  a  transaction  l>etween  it 
and  the  district,  whereby  the  board  of  com- 
missioners of  the  district  in  consideration 
of  a  conveyance  to  It  by  the  comimny  of  all 
of  its  property,  consisting  of  water  rights, 
canals,  -flumes,  headgates,  rights  of  way, 
franchises,  etc.,  situate  within  the  district, 
delivered  to  the  company  $83,500  of  the 
bonds  of  the  district.  The  district  court 
sustained  a  general  demurrer  to  the  com- 
plaint, and  entered  judgment  dismissing  the 
action.    The  plaintitf  has  appealed. 

In  order  to  understand  the  controversy  it 
will  be  necessary  to  refer  to  some  of  the 
provisions  contained  in  the  act.  Section  1 
provides  that  a  majority  in  number  of  the 
holders  of  title  or  evidence  of  title  to  lands 
susceptible  of  Irrigation  from  the  same  gen- 
eral source  and  by  the  same  general  system 
of  works,  such  holders  of  title  or  evidence 
of  title  also  r^resentlng  a  majority  In 
acreage,  may  propose  the  establishment  and 
organization  of  an  Irrigation  district.  The 
latter  part  of  the  section  declares  what  evi- 
dence of  title  shall  be  sufficient,  and  by  way 
of  proviso  excludes  such  lands  as  are  already 
under  Irrigation  or  can  be  irrigated  more 
readily  from  other  sources,  unless  the  owners 
of  such  lands  give  their  consent  In  writing  to 
have  them  included. 

Section  2  provides  that  the  proceedings  for 
the  establishment  of  the  district  shall  be  ini- 
tiated by  filing  with  the  cleric  of  the  district 
court  a  petition  signed  by  the  requisite  num- 
ber of  owners,  setting  forth  (1)  the  name  of 
the  proposed  district;  (2)  a  general  descrip- 
tion of  the  lands  to  be  Included;  (3)  the 
names  of  the  owners,  and,  If  any  owner 
Is  not  a  resident  of  the  county  or  one  of  the 
counties  In  which  the  district  lie«.  his  iwst 
office  address ;  (4)  the  source  from  which  the 
lands  Included  are  to  be  irrigated,  and  the 
character  of  the  works,  water  rights,  canals, 
and  other  proiierty  which  it  Is  the  purpose  to 
acquire  for  the  irrigation  of  the  Included 
lands;  and  (i))  a  prayer  that  the  lands  de- 
scribed be  organized  as  an  Irrigation  dis- 
trict. The  petition  must  be  accomiwnled  by 
a  map  or  plat  of  the  district,  and  a  bond  or 
undertaking,  to  be  approved  by  the  district 
court  or  judge,  condltk>ned  to  pay  all  costs 
of  the  proceeding  In  case  the  organization  of 
the  proposed  district  is  not  effected. 

Section  3  provides  that  the  court  or  judge 
shall  fix  the  time  and  place  for  the  hearing 
of   the  iwtitlon,   and   direct  a   notU-e   to   be 
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glren  by  the  clerk,  by  publication  for  two 
weeks  In  a  newspaper  In  the  county  In  which 
the  district  lies  of  a  copy  of  the  petition 
aud  a  notice  of  the  time  and  i>lace  of  hear- 
ing. If  any  portion  of  the  district  lies  In 
another  county,  then  publication  shall  also 
be  made  in  such  other  county.  Publication 
must  begin  at  least  30  days  prior  to  the  date 
of  hearing.  The  clerk  Is  recjuired  to  mail 
copies  of  the  petition  and  notice  to  all  non- 
resident owners  of  lands  lying  within  the 
district.  Proof  of  notice  must  be  made  by  af- 
ildavit  of  the  publisher. 

Section  4  permits  adjournments,  of  the 
hearing  from  time  to  time  for  further  notice 
or  good  cause,  and  also  amendments  to  be 
made  to  the  petition,  either  by  the  petitioners 
or  other  person  or  persons  interested.  All 
persons  interested  may  appear  and  contest 
the  necessity  or  utility  of  the  proposed  dis- 
trict or  any  part  thereof.  The  court  is  re- 
quired to  hear  and  determine  whether  all 
the  requirements  of  sections  1,  2,  and  3  hare 
been  complied  with,  and  for  that  purpose 
shall  hear  all  competent  and  relevant  testi- 
mony. It  must  be  determined  what  lands 
shall  be  Included  and  what  excluded,  the 
court  making  such  changes  in  the  boundaries 
of  the  proposed  district  as  may  be  necessary 
for  that  purpose.  If  it  is  found  that  the  pe- 
tition substantially  complies  with  the  re- 
quirements of  sections  1,  2,  and  3,  an  order 
must  be  made,  as  follows:  (1)  Setting  forth 
the  finding  and  allowing  the  petition ;  (2)  es- 
tablishing the  district;  (3)  giving  an  accurate 
description  of  the  lands  included;  (4)  divid- 
ing the  district  into  three  divisions ;  and  (3) 
appointing  three  competent  persons  as  com- 
missioners, one  for  each  division,  to  conduct 
the  affairs  of  the  district  This  order  is 
made  conclusive  upon  all  the  owners  of  land 
in  the  district,  and  is  "final  unless  appealed 
from  to  the  Supreme  Court  within  CO  days 
from  the  date  of  entry."  Within  30  days  a 
copy  of  it  must  be  recorded  with  the  county 
clerk  and  recorder  of  the  county  wherein  the 
lands  included  within  such  district  are  sit- 
uated; provided  that  there  shall  be  omitted 
from  such  copy  a  description  of  lands  not 
situated  in  the  county  in  which  such  copy  is 
filed.  It  is  declared  that  the  district  so 
established  is  a  public  coriK>ration  for  the 
promotion  of  the  public  welfare,  and  that  the 
lands  included  therein  shall  constitute  all  the 
taxable  and  assessable  property  of  such  dis- 
trict for  the  purposes  of  the  act 

The  following  sections  declare  the  quali- 
fications which  the  commissioners  must  pos- 
sess; prescribe  the  manner  of  their  organiza- 
tion; fix  their  comi)en8atlon;  define  their 
duties  and  powers;  and  embody  directions  as 
to  the  course  to  be  pursued  in  electing  com- 
missioners from  time  to  time,  in  levying  tax- 
es for  the  maintenance  of  the  district  or  for 
the  purchase  or  acquisition  of  such  property 
as  may  be  necessary  to  effect  the  purposes 
of  the  corporation,  and  the  mode  to  be  pur- 


sued in  the  issuance  and  sale  of  bonds  when- 
ever It  becomes  necessary  to  obtain  funds 
for  the  Immediate  use  of  the  district.  Ref- 
erence to  them,  so  far  as  may  be  necessary, 
will  be  made  hereafter. 

1.  Counsel  for  plaintiff  contends  that  the 
statute 'is  violative  of  section  1,  art.  4,  of  the 
Constitution,  in  that  It  confers  powers  and 
imposes  duties  upon  the  district  court  or  the 
Judge  thereof  \vhich  are  legislative  or  execu- 
tive in  their  character,  or,  in  other  words, 
that  the  powers  conferred  are  nonjudicial. 
The  provision  of  the  Constitution  referred  to 
divides  the  powers  of  government  into  dis- 
tinct departments,  the  legislative,  executive, 
and  Judicial,  and  prohibits  each  department 
from  exercising  any  powers  properly  Iielong- 
Ing  to  either  of  the  others.  Hence,  if  the 
view  advanced  by  counsel  is  correct,  the  dis- 
trict court  was  without  authority  to  organize 
the  district,  the  district  has  no  legal  exist- 
ence, and  the  court  should  have  sustained 
the  action. 

[1]  As  was  pointed  oat  In  State  ex  reL 
Schneider  v.  Cunningham,  39  Mont.  165,  101 
Pac.  962:  "Tile  purpose  of  the  provision  is  to 
constitute  each  department  an  exclusive  trus- 
tee of  the  power  vested  in  it  accountable 
to  the  people  alone  for  its  faithful  exercise, 
so  that  each  may  act  as  a  check  upon  the 
other,  and  thus  may  be  prevented  the  tyran- 
ny and  oppression  which  would  be  the  result 
of  a  lodgment  of  all  power  in  the  bands  of 
one  body.".  Each  department  must  therefore 
refrain  from  asserting  a  power  that  does  not 
belong  to  it,  for  the  assertion  of  such  power 
is  equally  a  violation  of  the  trust  Id.  And 
it  is  apparent  that  one  department  cannot 
lawfully  delegate  any  of  its  powers  to  anoth- 
er or  to  any  person  or  body.  State  v.  Hol- 
land, 37  Mont  393,  96  Pac.  719;  In  re  Wes- 
ton, 28  Mont  207,  72  Pac.  512;  6  Am.  & 
Eug.  Ency.  Law  (2d  Ed.)  1022;  Cooley's 
Const.  Limitations,  163 ;  Case  of  Borough  of 
West  Philadelphia,  5  Watts  &  S.  (Pa.)  281. 

[2]  In  this  act  there  is  no  delegation  of  leg- 
islative functions.  The  legislation  is  com- 
plete in  itself.  In  enacting  it  the  lieglslature 
prescribed  the  conditions  which  must  l>e  com- 
plied with  in  order  to  effect  the  organimtion 
of  the  corporation,  and  lias  declared  that, 
when  this  compliance  has  been  uscertaiiie<l 
by  the  procedure  prescribed  for  that  puriiose. 
the  corporation  is  organized  with  the  puwer.'< 
described  in  the  act.  Field  v.  Clark,  143  T. 
S.  649.  12  Sup.  Ct.  495,  .36  L.  Ed.  294.  In  tbhi 
case  there  was  under  consideration  the  va- 
lidity of  an  act  of  Congress  which  conferred 
upon  the  President  the  power  to  suspend  its 
operation  uuder  certain  conditions,  to  be  as- 
certained by  him.  The  contention  was  made 
ttiat  this  was  an  unauthorized  delegation  of 
legislative  power.  The  c-ontentlon  was  over- 
ruled, the  court  holding  that  what  the  Presi- 
dent was  required  to  do  was  not  the  making 
of  the  law,  but  in  execution  of  it  as  the 
"agent  of  the  lawmaking  department  to  as- 
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certain  and  declare  tbe  event  upon  whlcli  its 
expreesed  will  was  to  take  effect." 

Again,  In  Fallbrook  Irrigation  District  t. 
BradleT,  164  U.  8.  112,  17  Sup.  Ct  66,  41  L. 
Ed.  369,  tbe  court  bad  under  consideration 
tbe  "Wright  Law"  of  California  (Sess.  Laws 
Cal.,  Sxtra  Sess.  1887,  p.  29),  similar  In  pur- 
pose and  character  to  tbe  law  under  consid- 
eration here.  The  power  vested  in  the  court 
under  our  own  act  was  under  that  act  vested 
in  the  board  of  supervisors  of  the  county. 
One  of  the  contentions  was  that  this  amount- 
ed to  a  delegation  of  legislative  power,  but 
In  overruling  this  contention  the  court  said: 
"We  do  not  think  there  Is  any  validity  to 
the  argument.  Tbe  Legislature  delegates  no 
power.  It  enacts  conditions,  upon  tbe  per- 
formance of  which  the  corporation  shall  be 
regarded  as  organized  with  tbe  powers  men- 
tioned and  described  In  tbe  act" 

In  Locke's  Appeal,  72  Pa.  491,  13  Am.  Rep. 
716,  it  was  said:  "The  Legislature  cannot 
delegate  Its  power  to  make  a  law,  but  It  can 
make  a  law  to  delegate  power  to  determine 
some  fact  or  state  of  things  upon  which  the 
law  makes,  or  Intends  to  make,  its  own  ac- 
tion depend.  To  deny  this  would  be  to  stop 
the  wheels  of  government.  There  are  many 
things  upon  which  wise  and  useful  legisla- 
tion must  depend  which  cannot  be  known  to 
tbe  lawmaking  power,  and  must,  therefore,  be 
a  subject  of  Inquiry  and  determination  out- 
side of  tbe  halls  of  legislation." 

In  Cincinnati,  W.  &  Z.  H.  Co.  v.  Clinton 
County  Commissioners,  1  Ohio  St  88,  tbe 
Supreme  Court  of  Ohio  said:  "Tbe  true  dis- 
tinction Is  between  the  delegation  of  iwwer 
to  make  the  law,  which  necessarily  involves 
a  discretion  as  to  what  it  shall  be,  and  con- 
ferring authority  or  discretion  as  to  its  ex- 
ecution, to  be  exercised  under  and  in  pursu- 
ance of  tbe  law.  Tbe  first  cannot  be  done; 
to  tbe  latter  no  valid  objection  can  be  made." 
Sucb  laws  are  by  no  means  uncommon.  It 
was  said  by  the  Supreme  Court  of  Pennsyl- 
vania In  Moera  v.  Redding,  21  Pa.  202:  "Half 
tbe  statutes  on  our  books  are  in  tbe  alterna- 
tive, depending  on  tbe  discretion  of  some  per- 
son or  persons  to  whom  is  confided  the  duty 
of  determining  whether  tbe  proper  occasion 
exists  for  executing  them.  But  It  cannot  be 
said  that  tbe  exercise  of  such  discretion  is 
tbe  making  of  tbe  law."  Tbe  following  cases 
are  to  tbe  same  effect:  In  re  O'Brien,  20 
Mont.  530,  75  Pac.  196;  Young  v.  Salt  Lake. 
24  Utah,  321.  67  Pac.  1066:  State  v.  Crosby, 
92  Minn.  176.  99  N.  W.  636;  State  ex  rel. 
Matson  v.  Superior  Court  42  Wash.  491,  85 
Pac.  264;  Town  of  Edgewater  v.  Liel)bardt, 
.32  Colo.  307,  76  Pac.  366;  Stite  ex  rel.  Wil- 
liams V.  District  Court,  30  Xev.  T25,  94  Pac. 
70;  Callen  v.  City  of  Junction  CMty,  43  Kan. 
627.  23  Pac.  652,  7  L.  R.  A.  736:  Peoi>le  ex 
rel.  Rhodes  v.  Fleming,  10  Colo.  553.  16  Pac. 
2}>S;  Nash  v.  Fries.  129  Wl.s.  120,  108  N.  W. 
210;  Sanderiln  v.  Lukeu,  152  N.  C.  7.38,  OS 
S.  E.  225.  Some  of  these  ca.ses  involve  local 
option  laws;   others,  statutes  providing  for 


the  organization  of  cities  and  towns;  others, 
laws  creating  drainage  districts;  still  others 
involve  the  validity  of  statutes  authorizing 
courts  to  add  to  municipal  corporations  areas 
of  territory  not  embraced  therein,  or  to  de- 
tach sucb  areas  from  them,  but  tbe  princi- 
ple underlying  all  of  them  is  the  same. 

[3]  It  la  undoubtedly  true  that  no  case  can 
be  found  In  which  a  statute  Imposing  purely 
legislative  functions  upon  courts  has  been  up- 
held; but,  as  shown  by  tbe  cases  cited,  where 
the  principal  power  conferred  is  Judicial  In 
character,  the  fact  that  the  exercise  of  tbe 
power  so  conferred  may  incidentally  require 
the  exercise  also  of  legislative  or  adminis- 
trative functions  does  not  Impair  the  validity 
of  tbe  legislation  conferring  It 

[4]  Tbe  duty  to  determine  the  propriety  of 
establishing  irrigation  districts,  resting,  as 
it  does,  upon  public  necessity,  appertains  ex- 
clusively to  the  lawmaking  body.  So,  also, 
the  mode  by  which  they  may  be  organized 
must  be  determined  by  it  But  the  ascertain- 
ment of  the  necessity  or  utility  of  establish- 
ing a  particular  district,  as  well  as  the  solu- 
tion of  tbe  question  whether  tbe  coudition.s 
precedent  have  been  compiled  with.  Involve 
Judicial  functions,  the  exercise  of  which  is 
properly  left  to  the  courts. 

[S]  It  is  sufficient  to  sustain  the  law  if  the 
general  power  conferred  is  Judicial,  though  it 
Incidentally  requires  the  performance  of  leg- 
islative and  administrative  duties.  State  v. 
Barker,  116  Iowa,  96,  89  N.  W.  204,  57  L. 
R.  A.  244,  93  Am.  St.  Rep.  222;  Sanderiln 
V.  Luken,  supra;  State  ex  rel.  Matson  v. 
Superior  Court,  supra. 

The  cases  upon  which  counsel  for  plaintiff 
relies  do  not  sustain  his  contention.  The 
statute  construed  by  this  court  in  the  case 
of  In  re  Weston,  supra,  cast  upon  the  court 
tbe  duty  to  ascertain  whether  a  district 
Judge  was  disqualified  by  reason  of  bias  or 
prejudice,  and  to  designate  another  to  pre- 
side In  his  stead,  whereas  there  was  no  pro- 
vision of  statute  declaring  bias  or  prejudice 
to  be  a  disqualification.  Hence  this  court 
was  required  to  determine  what  is  disquali- 
fying bias  or  prejudice,  and  thus  to  perform 
purely  legislative  functions.  So  in  State  v. 
Barker,  supra,  the  statute  authorized  the  ap- 
pointment of  a  board  of  waterworks  trustees 
for  cities  of  the  first  class,  by  the  district 
court  of  the  county  In  which  such  cities  were 
located.  It  was  properly  held  invalid  because 
it  required  the  performance  of  administrative 
duties  and  also  deprived  the  cities  of  the 
right  of  local  self-government.  Other  cases 
cited  are  distinguishable  In  similar  respects. 

[•]  2.  As  appears  from  the  synoitsis  of  sec- 
tions 1  aud  2  of  the  statute,  the  petition  pre- 
sented to  the  district  court  must  be  signed  by 
a  majority  In  acreage  and  lu  the  number  of 
holders  of  title  to  land  which  it  Is  iiroposed 
to  include  in  tlie  district.  Sections  40  to  48, 
inclusive,  authorize  tbe  lioard  of  commission- 
ers, after  the  district  has  l)een  organized,  to 
levy  assessments  for  current  pur<ioses.  and  In 
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proper  cases  to  issae  bonds  to  provide  funds 
for  tbe  construction  of  Irrigation  canals  and 
works,  and  to  acquire  the  property  necessary 
to  accomplish  the  purposes  of  Its  organization. 
It  appears  from  the  petition  for  the  organiza- 
tion of  the  district,  a  copy  of  which  is  at- 
tached to  the  complaint,  that  the  property 
which  It  is  proposed  to  acquire  by  the  dis- 
trict consists  of  "water  rights,  canals,  flumes, 
headgates,  works,  rights  of  way,  franchises, 
and  property  comprising  and  including  the 
entire  gravity  irrigation  system  now  owned 
and  operated  by  the  Sanders  Co-operative 
Ditch  Company."  After  the  organization  of 
the  district,  upon  petition  by  the  requisite 
majority  of  the  holders  of  title  to  lands  in 
the  district,  the  board  of  commissioners  or- 
dered the  issuance  of  bonds  of  the  district  to 
the  amount  of  $250,000  for  the  purpose  of  ac- 
quiring by  i)urchase  the  proi)erty  of  the  com- 
pany and  extending  it  so  as  to  meet  the  re- 
quirements of  the  district.  Both  the  petition 
for  organization  and  that  for  the  issuance  of 
bonds  were  signed  by  persons  who  are  stock- 
holders in  the  company.  It  is  alleged  in  the 
complaint  that  these  persons  were  disquali- 
fied by  this  8i)eclal  interest  to  sign  either  pe- 
tition, and  that,  since  their  signatures  were 
necessary  to  make  up  the  legal  majority  of 
owners  in  each  case,  the  district  was  not  le- 
gally organized,  or,  in  any  event,  that  the 
board  did  not  acquire  jurisdiction  to  issue 
the  bonds. 

If  we  understand  the  contention  of  coun- 
sel, it  is  that,  by  reason  of  the  fact  that  the 
stockholders  of  the  company  were  Interested 
In  effecting  a  sale  of  the  property  of  the  com- 
pany to  the  district,  they  were  thereby  dis- 
qualified to  take  any  part  In  the  organization 
of  the  district  or  in  any  of  the  proceedings 
thereafter  looking  to  a  completion  of  the  sale. 
This  contention  cannot  be  sustained  for  sev- 
eral reasons.  The  statute  nowhere  makes 
any  discrimination  against  those  who  are 
owners  of  property  In  the  district  which  it  is 
necessary  for  it  to  acquire,  because  of  any 
personal  Interest;  nor  does  it  impose  any  con- 
ditions which  would  preclude  a  person,  pos- 
sessing the  qualifications  prescribed  by  the 
act,  from  participating  in  the  creation  and 
promotion  of  the  district  exactly  in  the  same 
manner  and  to  the  same  extent  as  any  oth- 
er holder  of  title  to  land  therein.  The  the- 
ory of  the  act  is  that  In  the  organization  of 
the  district,  which  is  to  serve  a  public  pur- 
pose, viz.,  to  "promote  the  prosperity  and 
welfare  of  the  people,"  all  owners  may  par- 
ticipate. It  declares  the  rule  of  construction 
which  must  be  applied  to  effect  its  purpose. 
Its  provisions  shall  be  "liberally  construed." 
Section  66. 

It  is  not  contended  that  any  of  the  signers 
of  the  original  iietitlon  were  not  possessed  of 
the  qualifications  prescribed  by  the  statute. 
This  being  so,  and  the  statute  being  silent  as 
to  any  disqualification  by  reason  of  any  si)e- 
clal  Interest,  no  one  of  them  was  to  l)e  de- 
nied participation  in  the  organization  by  rea- 


son of  such  Interest  The  court  would  not 
have  been  authorized  to  declare  such  a  dis- 
qualification and  thus  add  a  requirement  not 
prescribed  by  the  Legislature.  This  would 
have  been  judicial  legislation.  The  statute, 
therefore,  by  strong  implication,  recognizes 
the  right  of  all  owners,  whether  interested 
In  the  property  or  system  to  be  acquired,  or 
not,  to  participate.  The  petition  must  set 
forth,  generally,  the  source  from  which  the 
lands  In  the  proposed  district  are  to  be  ir- 
rigated, and  the  character  of  the  property 
proposed  to  be  acquired.  Section  2.  The 
court  must  determine  the  necessity  and  utili- 
ty of  the  proposed  district  upon  the  showing 
made  at  the  hearing  upon  the  petition,  in- 
cluding other  lands  than  those  generally  de- 
scribed, which  can  be  irrigated  from  the 
same  source  upon  written  application  by  the 
owners,  and  excluding  such  as  justice  and 
right  may  require  because  they  are  already 
irrigated  or  can  be  irrigated  more  readily 
from  other  sources,  or  cannot  be  Irrigated 
from  the  proposed  system.  Section  4.  In 
effect  the  court  judicially  determines  the  pro- 
priety and  feasibility  of  the  proposed  scheme 
as  a  whole,  and  gives  the  assent  which  tbe 
Legislature  authorizes  It  to  give,  to  the  ac- 
quisition of  any  property  described  in  the  iie- 
tltlon,  without  regard  to  the  ownership  of  it 
or  the  persons  interested  in  It.  In  so  formu- 
lating the  legislation  the  lawmaking  body 
eliminated  the  element  of  personal  interest 
as  a  determining  Influence,  and  by  doing  so 
impliedly  left  all  owners  the  right  to  partici- 
pate in  the  organization.  It  also  thus  made 
it  possible  for  the  people  to  organize  districts 
in  many  localities  where  such  course  would 
otherwise  be  ImiMssible,  by  reason  of  the  pre- 
dominating number  and  Influence  of  those 
who  own  the  property  which  the  proposed 
district  must  acquire;  for  if,  in  a  given  case, 
these  persons  should  be  held  disqualified  by 
reason  of  their  Interest,  the  district  could 
not  be  organized,  however  much  tbe  minority 
number  might  desire  it,  because  they  could 
never  obtain  a  majority  of  the  owners  In  the 
district  possessing  the  necessary  qualifications 
to  petition  for  the  organization.  The  same 
considerations  are  to  be  taken  into  account 
touching  the  qualifications  of  those  who  sign 
the  petition  for  the  issuance  of  bonds.  If 
the  number  of  the  owners  who  are  not  dis- 
quallfled  by  reason  of  Interest  should  be  less 
than  a  majority  of  all  owners  in  the  district, 
the  organization  would  be  rendered  ineffec- 
tive because  the  district  could  never  acquire 
the  property  necessary  to  carry  out  Its  pur- 
iwse.  We  know  of  no  rule  of  law  which  de- 
clares that  any  person,  who  is  otherwi.se 
qualified,  may  not  take  part  in  the  organiza- 
tion of  a  municipality  In  which  he  expects  to 
reside,  by  reason  of  any  special  interest  he 
may  have  at  stake,  or  which,  for  the  same 
reason,  precludes  him  from  taking  part  in 
the  conduct  of  its  affairs  after  it  la  or- 
ganized. 
17,  IJ  Aside  from  these  considerations,  It  is 
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now  too  late  to  question  the  validity  of  the 
proceedings  either  preliminary  to  the  order 
of  the  court  establlshlus  the  district,  or 
those  had  for  the  purpose  of  authorizing  the 
board  of  comiulssioiiers  to  issue  bonds.  By 
section  4  the  finding  an  order  of  court  es- 
tablishing the  district  is  made  conclusive 
upon  all  the  owners  of  lands  included  in  it, 
and  final  unless  an  api)eal  be  taken  there- 
from to  this  court  within  GO  days  after  its 
entry.  Section  41  requires  the  board,  within 
10  days  after  nialclng  its  order  directing  the 
issuance  of  bonds,  to  present  a  petition  to 
the  district  court  for  confirmation  and  rati- 
fication of  its  proceedings  in  connection  with, 
and  anterior  to,  its  order  directing  the  issu- 
ance of  the  bonds.  Notice  must  be  given 
and  a  hearing  be  had  by  the  court  of  all 
I)ersons  whose  rights  may  be  affected  by  the 
issuance  and  sale  of  the  bonds.  The  state- 
ments in  the  petition  may  be  put  in  issue. 
The  issues  presented,  if  any,  must  he  tried 
as  Issues  in  an  ordinary  action.  The  final 
Judgment  or  order  is  conclusive  unless  an 
api>eal  be  taken  to  the  Supreme  Court  within 
lo  days.  The  time  during  which  an  appeal 
may  be  taken  from  the  orders  In  «iuestion 
having  expired,  neither  of  them,  in  the  ab- 
sence of  allegation  and  proof  of  fraud  pro- 
curing It,  can  now  be  called  In  question. 

In  Miller  v.  Perrls  Irrigation  District  (C. 
C.(  85  Fed.  693,  the  same  contention,  among 
others,  was  made  as  in  this  case,  viz.,  that 
the  district  has  no  legal  existence  because 
the  petition  for  its  organization  had  not  been 
signed  by  the  requisite  number  of  freehold- 
ers. Judge  Wellborn  In  overruling  It,  said: 
"I  am  further  satisfied  that,  if  the  corporate 
existence  of  said  district  were  open  to  com- 
plainant's attack,  the  decrees  of  the  superior 
courts  of  San  Bernardino  county  and  San 
Diego  county,  approving  the  organization  of 
said  district,  are  conclusive  against  such  at- 
tack. •  *  *  Among  the  Issues  upon  which  the 
court  passes  In  confirmation  proceedings  are 
the  very  ones  presented  by  complainant  in 
his  bill,  namely,  whether  or  not  the  requisite 
number  of  bona  fide  freeholders  signetl  the 
petition  to  the  board  of  supervisors,  and  also 
whether  or  not  due  notice  of  such  petition 
was  given.  These  issues  the  court  must  nec- 
essarily find  in  the  afflnnatlve  before  any  or- 
der of  confirmation  will  be  reached;  and  it 
will  be  seen  that,  in  some  of  the  cases  above 
cited,  these  two  questions  were  the  Identical 
questions  passed  uiwn  l)y  the  court.  If  the 
final  order  or  decree  In  a  proceeding  for  con- 
firmation were  res  adjudlcata,  there  would 
be  an  estoppel  by  judgment  against  litigat- 
ing again  the  Issues  so  adjudicated."  See, 
also.  People  v.  Irrigation  Dist,  128  Cal.  477, 
61  Pac.  786;  Herring  v.  Irrigation  Dist.  (C. 
C.)  95  Fed.  705;  Knowles  r.  Irrigation 
Dist.,  16  Idaho,  217.  101  Pac.  81;  Oregon 
Short  Line  R.  Co.  v.  Irrigation  Dist..  16  Ida- 
ho. 578.  102  Pac.  904. 

19]  3.  The  petition  for  organization  of  the 
district  was  not  accompanied  by  the  bond 
required  by  section  2,  supra.  The  conten- 
121  P.— 19 


tlon  is  made  that  because  of  this  omission 
the  district  court  failed  to  acquire  jurisdic- 
tion, and  hence  the  organization  of  the  dis- 
trict was  void  ab  Initio.  There  Is  no  merit 
In  this  contention.  By  its  own  terms  the 
provisions  of  the  act  are  to  be  liberally  con- 
strued in  order  to  effect  its  object  and  pur- 
poses. Section  66.  "The  court  hearing  any 
of  the  contests  or  proceedings  herein  pro- 
vided for  shall  disregard  any  error,  irregular- 
ity, or  omission  which  does  not  affect  the 
substantial  rights  of  the  parties  to  said  ac- 
tion or  proceeding."  Under  this  rule  we 
must  hold  that  the  failure  to  file  a  bond  did 
not  affect  the  validity  of  the  proceedings,  un- 
less the  filing  of  it  was  a  step  necessary  to 
give  the  district  court  jurisdiction. 

In  Dakota  County  v.  Cheney,  22  Neb.  437, 
30  X.  W.  211,  and  in  Casey  v.  Burt  County, 
50  Neb.  624,  81  N.  W.  851,  the  Supreme  Court 
of  Nebraska  adopted  the  view  that  the  rule 
of  strict  construction  should  be  applied  to 
such  legislation.  There  the  legislation  un- 
der consideration  was  an  act  authorizing  the 
establishment  of  drainage  districts.  The  court 
held  that  the  liond,  which  the  statute  declar- 
ed must  accompany  the  petition  addressed 
to  the  liourd  of  county  commissioners,  was  a 
jurisdlftloual  prerequisite.  In  view  of  the 
provision  of  our  statute,  supra,  however,  we 
may  not  adopt  this  rule. 

[10]  But  aside  from  this,  the  l>ond  is  de- 
signed as  security  for  costs  only,  and  not  to 
secure  a  party  against  loss  by  reason  of  a 
deprivation  of  some  right  or  the  imposition 
of  some  burden  or  restriction  at  the  com- 
mencement of  the  proceeding  and  in  advance 
of  a  trial  and  judgment.  In  such  cases  the 
giving  of  a  bond  is  a  jurisdictional  prerequis- 
ite which  must  be  observed  before  process 
Lssues.  A  cost  bond  has  nothing  to  do  with 
the  merits  of  a  case  and  is  wholly  collateral 
to  them.  Its  purpose  is  to  obligate  the  peti- 
tioners to  pay  the  costs  of  the  proceeding 
in  case  the  organization  of  the  district  is 
not  effected.  Therefore  a  defective  bond 
may  be  amended  (lie  Bonds  of  Madeira  Irr. 
Dist.,  92  Cal.  2i«5,  28  Pac.  272,  675,  14  L.  B. 
A.  705,  27  Am.  St.  Kep.  106);  or,  in  case  there 
is  a  failure  to  give  any  bond,  the  jurisdio- 
tion  of  the  court  or  body  conducting  the  pro- 
ceeding is  in  no  wise  affected  (State  v.  Tay- 
lor, 224  iMo.  393,  123  S.  W.  892). 

Ill]  4.  Section  42  of  the  act  provides:  "AU 
bonds  issued  under  this  act  •  *  *  shall 
be  signed  by  the  president  and  attested  by 
the  secretary  of  the  board  under  the  corpo- 
rate seal  of  the  district"  Section  43  declares 
that  such  bonds  shall  be  a  lien  upon  all  the 
lands  originally,  or  at  any  time,  included  in 
the  district.  In  section  44  is  found  this  pro- 
vision: "Bonds  issued  hereunder  shall  be  is- 
sued, negotiated  and  sold  by  or  under  the 
direction  of  the  l)oard  of  commissioners,  but 
shall  never  be  sold  for  less  than  ninety  per 
cent.  (90'/n)  of  their  par  value  and  accrued 
Interest  thereon  to  date  of  delivery.  Any 
bonds  Issued  hereunder  may  in  the  discretion 
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of  tbe  board  of  commlsslonen  be  issued  di- 
rect In  payment  and  satisfaction  of  the  con- 
tract or  purchase  price  of  any  Irrigation 
works,  canals,  water,  water  rights,  or  other 
property  constructed  or  acquired  by  or  for 
the  district" 

The  order  of  the  board  was  made  on  Feb- 
ruary 15,  1910,  and  fixed  January  1,  1910, 
as  the  date  from  which  the  30-year  term  of 
the  bonds  should  run.  When  the  order  was 
confirmed  by  the  district  court,  B.  X.  Rich- 
ardson and  T.  V.  H.  Collins,  members  of  the 
board  and  acting,  respectively,  as  its  pres- 
ident and  secretary,  executed  and  sealed  the 
bonds  in  conformity  with  the  requirements 
of  section  42.  Subsequently— the  exact  date 
does  not  appear — they  went  out  of  office. 
On  July  S,  1910,  the  new  board  delivered  to 
the  company  $83,900  of  tbe  bonds,  in  ex- 
change for  its  property,  and  at  the  time  this 
action  was  brought  were  proposing  to  put 
upon  the  market  and  sell  and  deliver  to  the 
purchasers  the  others  remaining  in  their 
bands,  amounting  to  $166,500.  It  is  con- 
tended that,  since  the  persons  who  executed 
the  bonds  have  since  gone  out  of  office,  none 
of  them  are  valid  obligations  of  the  district. 
In  other  words,  to  constitute  valid  and  legal 
obligations,  it  is  contended  that  all  of  them 
must,  at  the  time  of  their  delivery,  have 
been  signed  and  attested  by  the  persons  then 
acting  as  president  and  secretary.  It  is  said 
that  the  word  "issued,"  as  used  in  the  stat- 
ute, has  reference  to  the  date  of  actual  de- 
livery to  tbe  purchaser,  and  hence  the  view 
contended  for  must  obtain.  We  agree  with 
counsel  that  the  word  "issue,"  as  here  used, 
means  the  delivery  of  the  bonds  to  the  pur- 
chaser, and  has  no  reference  to  the  arbitrary 
date  fixed  as  tbe  beginning  of  the  time  for 
which  they  run.  The  word  "issue,"  used  in 
connection  with  bonds,  notes,  etc.,  sometimes, 
and  perhaps  generally,  refers  to  this  date; 
bat  evidently  bonds  cannot  be  a  lien  upon 
the  property  of  the  obligor  until  they  have 
been  delivered,  nor  can  they  be  issued  di- 
rectly in  payment  and  in  satisfaction  of  a 
contract  without  actual  delivery.  Hence  we 
con<dude  that  the  term,  as  here  used,  refers 
to  the  actual  delivery  or  emtasion  of  the 
evidences  of  indebtedness.  Indeed,  there  is 
no  reasoning  or  authority  which  can  justify 
the  conclusion  that  a  change  In  the  person- 
nel of  the  executive  officers  of  a  municipali- 
ty— a  continuing  entity — ^which  occurs  after 
the  execution  of  its  obligations,  can  affect 
the  validity  of  the  completed  act  of  execu- 
tion. No  case  directly  in  point  has  been 
called  to  our  attention,  and  we  know  of 
none.  To  uphold  the  contention  of  counsel 
would  be  to  hold  that,  upon  every  change 
in  the  personnel  of  tbe  officers  wrought  by 
death,  removal,  resignation,  or  expiration  of 
their  current  term,  there  must  be  other  bonds 
prepared  and  executed  by  their  successors, 
however  short  the  time  which  may  have  in- 
tervened. It  is  not  unusual  that  delays  oc- 
cur In  conn^tlon  with  the  issuance  and  sale 


of  municipal  bonds,  and  m  know  from  per- 
sonal observation  that  causes  for  such  de- 
lay, which  cannot  be  foreseen,  often  inter- 
vene after  all  necessary  steps  have  been  tak- 
en looking  to  their  issuance,  exc^t  the  ac- 
tual delivery  of  them.  In  the  absence  of  a 
provision  in  tbe  statute  expressly  or  by 
strong  implication  requiring  the  adoption  of 
the  rule  contended  for,  we  decline  to  rec- 
ognize it 

6.  It  appears  that  tbe  bonds  delivered  to 
the  company,  in  amount  $83,500  face  value, 
with  interest  coupons  attached,  were  deliv- 
ered as  the  equivalent  of  $75,210,  the  cash 
purchase  price  of  the  property  of  the  com- 
pany fixed  by  stipulation  between  it  and  the 
board  of  commissioners.  The  contention  is 
made  that,  though  the  board  had  authority 
to  sell  bonds  for  cash  at  a  discount  of  10 
per  cent  of  their  face  value  and  accrued  in- 
terest at  the  date  of  delivery,  it  could  not 
allow  such  discount  when  bonds  were  issued 
directly  in  payment  of  the  purchase  price  of 
property.  It  is  also  said  that,  in  any  event, 
the  board,  in  delivering  the  bonds  to  tbe 
company  without  detaching  the  coupons  rep- 
resenting the  interest  accrued  at  the  date 
of  delivery,  exceeded  its  authority  by  allow- 
ing the  company  a  greater  discount  than  per^ 
mltted  by  tbe  statute.  The  first  of  these 
contentions  is  without  merit 

[12, 131  It  is  the  general  rule  that,  when  a 
municipality  is  given  authority  to  issue  and 
sell  its  bonds,  it  must  observe  the  restric- 
tions, if  any,  as  to  the  mode  by  which,  and 
the  terms  upon  which,  they  may  be  sold. 
But  when  the  power  is  granted  without  re- 
striction, the  authorities  of  the  municipality 
are  left  free  to  dispose  of  them  at  such 
prices  as  they  can  obtain.  They  have  the 
impUed  power  to  agree  upon  the  terms  of 
sale.  Lynchburg  v.  Slaughter,  75  Va.  57. 
No  restriction  is  imposed  by  the  statute  up- 
on the  board  in  making  exchange  of  bonds 
for  property,  other  than  that  imposed  upon 
them  in  making  a  sale  for  cash.  In  Cady  T. 
City  of  Watertown,  18  Wis.  328,  one  of 
the  questions  was  whether  t>onds  of  tbe  city 
delivered  by  the  commissioners  named  In 
the  act  clothing  them  "with  full  power  to 
negotiate  the  sale"  in  exchange  for  school- 
house  sites  and  for  labor  and  material  for 
the  erection  of  a  bridge,  was  a  sale  of  such 
bonds  within  the  meaning  of  the  act  The 
court  said:  "We  have  no  doubt  that  the  dis- 
position made  of  the  bonds  by  the  commis- 
sioners was  a  sale  of  them  within  the  mean- 
ing and  intent  of  the  act,  and  was  a  proper 
execntion  of  the  power."  So  we  think  that 
an  exchange  of  the  bonds  of  the  district  for 
the  property  of  the  company  at  its  cash 
value  was  a  sale  of  them,  the  same  as  if 
they  had  been  sold  for  cash,  and  ttiat  the 
commissioners  were  authorized  to  so  sell 
them,  subject  only  to  the  limitations  to  be 
observed  in  making  sales  for  cash. 

[14]  The  second  contention  we  think  has 
merit    The  statute^  supra,  fixes  the  basis 
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upon  vrhich  fbe  fllscoont  may  be  allowed  as 
the  face  value  and  accrued  interest  T&ere- 
fore  the  commissioners,  in  delivering  the 
bonds  to  the  company,  actually  sold  to  it 
bonds  to  the  amount  of  $86,060.66  at  the 
price  of  $75,210,  giving  it  the  advantage  of 
12,560.66,  the  face  value  of  the  coupons  due 
at  the  time  of  sale.  This  they  had  no  au- 
thority tp  do.  This  fact,  alleged  in  the  com- 
Idalnt  and  admitted  by  the  demurrer,  the 
prayer  demanding  relief  in  this  behalf,  en- 
titles the  plaintiff  prima  fade  to  a  decree  r»- 
quiring  either  that  the  company  surrender 
the  conpons  for  cancellation,  or,  in  case  it 
appears  that  they  have  been  paid,  that  It 
refund  the  amonnt  of  them  to  the  district, 
with  legal  Interest  from  the  date  of  payment 
Accordingly  the  judgment  is  reversed  and 
the  cause  remanded,  with  directions  to  the 
district  court  to  overrule  the  demntier. 
Reversed    and   remanded. 

SMITH  and  HOLLOW  AY,  JJ.,  concox. 


(44  Mont.  567) 

ANDRIEUX  et  at  v.  Cm  OF  BUTTE  et  at 
(Supreme  Court  of  Moatana.     Jan.  29,  1812.) 

1.  Municipal  Oobpokattons  (|  594*)— Rbou- 
LATI0N8— Ordinances. 

Butte  City  Ordinance,  No.  150,  makes  all 
houses  of  prostitution  public  nuisances  and  pro- 
vides a  penalty.  Ordinance  No.  129  makes  it 
unlawful  to  employ  minors  in  or  about  such 
houses  and  declares  that  it  shall  be  unlawful 
for  aay  person,  firm,  or  corporation  to  allow 
any  minor  to  loiter  around  or  to  frequent  any 
place  of  business  or  other  place  mentioned  in 
section  1  of  the  ordinance,  which  included 
houses  of  prostitution.  Beld,  that  such  ordi- 
nances authorized  the  police  department  to 
grohibit  the  employment  of  minors  in  such 
ousee  and  to  prevent  the  nse  of  messenger 
wires  therein  used  by  the  inmates  in  further- 
ance of  their  business. 

(Ed.   Note.— For  other  cases,   see  Municipal 
Corporations,  Dec.  Dig.  |  594.*] 

2.  Infants  (|  14*)— Unlawfol  Ekplotioent 
— CoNSKKT  OF  Parent  ob  Gdabdian. 

Since  by  Rev.  Codes,  f  8307,  the  business 
of  maintaining  a  bouse  of  prostitution  is  un- 
lawful, and  every  one  who  aids  or  abets  there- 
in is  guilty  of  a  misdemeanor,  a  parent  or  guar- 
dian of  a  minor  cannot  by  givug  his  consent 
that  the  minor  may  be  employed  as  a  messen- 
ger in  furtherance  of  such  business,  malce  the 
employment  lawfuL 

[Ed.    Note. — For   other   cases,    see    Infants, 
Cent  Dig.  i  16;  Dec.  Dig.  1 14.*] 

8.  IWJTJNCTIOH    (I    77*)— ILLBOAI.   BUSINISS— 
PBOTECnON. 

Under  Rev.  Codes,  f  8397,  making  the 
business  of  keeping  a  house  of  prostitution  un- 
lawful, and  declaring  any  one  who  aids  therein 
guilty  of  a  misdemeanor,  a  firm  engaged  in  a 
messenger  service  could  not  enjoin  the  police 
from  interfering  therewith  in  so  far  as  it  in- 
cluded the  receiving  and  answer  of  messenger 
calls  from  call  boxes  installed  in  houses  of  pros- 
titution in  a  city,  necessitating  the  sending  of 
boys  to  such  houses  to  answer  the  calls  and 
deliver  messages  in  furtherance  of  such  busi- 
ness. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  {  147;   Dec.  Dig.  i  77.*] 


Appeal  from  District  Court,  Stiver  Bow 
County;  John  B.  McCleman,  Judge. 

Suit  by  Oscar  Andrleux  and  another,  doing 
business  under  the  name  and  style  of  the 
Independent  Messenger  Company,  against  the 
City  of  Butte  and  otbws.  From  an  order 
granting  an  injunction  pendente  lite,  dtfend- 
antM  appeal.    Reversed. 

H.  Lowndes  Maury,  John  A.  Smith,  and 
N.  A.  Rotering,  for  appellants.  Davles  & 
Lyon,  for  respondents. 

HOLLOWAY,  J.  This  Is  an  appeal  from 
an  order  grnntlng  an  injunction  pendente 
lite.  The  complaint  seta  forth  that  plaintlCTa 
are  engaged  In  furnishing  messenger  service 
to  the  general  public  in  Butte ;  that  they 
have  Invested  large  sums  of  money,  and  have  . 
connected  their  office  with  the  homes  and 
places  of  business  of  their  patrons  by  wires;  , 
that  by  means  of  call  boxes  their  patrons 
are  enabled  to  call  upon  plaintiffs  for  mes- 
sengers whenever  such  service  is  needed; 
that  among  plalntlETs  patrons  in  whose  plac- 
es of  business  these  call  boxes  are  Installed, 
and  who  are  supplied  with  messenger  serv- 
ice, are  many  persons  living  and  conducting 
business  In  what  Is  known  as  the  "restrict- 
ed district"  of  Butte;  and  that  plaintiffs" 
business  with  these  people  la  of  great  value. 
It  is  then  alleged  that  the  defendants  have  . 
caused  one  of  plaintiffs'  employes  engaged  In 
discharging  his  duties  in  such  district  to  be 
arrested  and  threaten  to  continue  to  arrest 
plaintiffs'  employes  working  In  such  district, 
and  will,  unless  restrained,  carry  out  their 
threat  and  destroy  plaintiffs'  business  so  far 
as  the  restricted  district  Is  concerned;  that 
defendants  have  ordered  plaintiffs  to  re- 
move the  call  boxes  In  that  district  and 
threaten,  unless  plaintiffs  comply,  to  remove 
such  boxes  themselves.  Upon  this  complaint 
an  order  to  show  cause  was  issued,  and  upon 
the  return  the  defendants  presented  a  veri- 
fied answer,  certain  affidavits,  and  oral  testi- 
mony. At  the  conclusion  of  the  hearing  the 
court  granted  an  injunction  pendente  lite, 
and  this  appeal  followed. 

In  the  answer  presented  by  the  defendants 
it  is  alleged  that  the  houses  in  the  restricted 
district  of  Butte  are  used  for  the  purpose  of 
prostitution;  that  lewd.  Idle,  and  vicious 
characters  assemble  therein;  that  by  means 
of  the  call  boxes  and  wires  Installed  by 
plaintifra  In  such  district  the  Inmates  of  the 
houses  therein  call  upon  plaintiffs  for  mes- 
sengers, and  in  response  thereto  plaintiffs 
furnish,  as  messengers  to  such  Inmates,  mi- 
nors, boys  under  the  age  of  17,  to  carry  mes- 
sages to  and  from  such  Inmates;  that  the 
boys  so  employed  enter  the  houses  in  such 
district;  and  that,  by  means  of  the  service 
so  furnished  by  plaintiffs  to  the  inmates  of 
such  houses,  the  vice  and  crime  of  prostitu- 
tion Is  promoted,  developed,  and  extended. 


*Fsr  other  ease*  se*  same  topic  and  sactlon  NUMBER  la  Dec.  Dls.  A  Am.  Die  Key  N«.  Saries  A  Rep'r  Ind«z«i 
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It  la  farther  alleged  that  the  employment  of 
minora  to  i)erform  messenger  service  among 
the  Inhabitants  of  such  district  tends  to  de- 
base the  minora  so  employed  and  to  extend 
and  promote  vice  and  crime.  The  defendants 
then  admit  that  they  caused  one  of  plaintiffs' 
employes  to  be  arrested,  but  allege  that  he 
was  a  minor  under  17  years  of  age,  and  then 
plead  two  ordinances  of  the  dty  and  seek  to 
Justify  under  them.  Ordinance  150  makes 
all  houses  of  prostitution  public  nuisances 
and  provides  penalties.  Ordinance  No.  129 
makes  it  unlawful  to  employ  minora  in  or 
about  houses  of  prostitution  or  certain  other 
places  mentioned,  with  an  exception  here- 
after to  be  noted.  Upon  the  hearing  these 
ordinances  were  read  in  evidence,  as  were 
affidavits  of  certain  police  officers.  There 
was  also  offered  oral  testimony  which  need 
not  be  considered  in  detalL  Suffice  it  to  say 
that  we  think  the  evidence  offered  tends  to 
support  the  allegations  of  the  answer,  and, 
as  it  was  not  controverted,  it  will  be  taken  to 
prove  whatever  it  tends  to  prove,  so  far  as 
this  appeal  is  concerned.  The  question  pre- 
sented, then,  is:  Should  a  court  of  equity  by 
injunction  protect  these  idalntlffs  in  carrying 
on  their  business  in  the  restricted  district  of 
Butte,  under  the  circumstances  as  they  are 
thus  made  to  appear? 

[1, 2]  The  position  <tf  respondents,  as  indi- 
cated in  the  brief  of  their  counsel,  is  that  it 
does  not  appear  that  their  business  falls 
within  the  prohibition  of  section  1  of  Ordi- 
nance 129.  There  is  a  proviso  In  that  section 
exempting  from  Its  operations  minora  whose 
parents  or  guardians  consent  to  their  em- 
ployment In  the  places  mentioned.  But  it  la 
not  within  the  power  of  a  parent  or  guard- 
ian of  a  minor  to  make  lawful  the  employ- 
ment of  such  minor  about  a  house  of  prosti- 
tution, if  his  employment  there  is  in  aid  of 
the  business  of  prostitution  or  assists  in  fur- 
thering that  business,  for  the  business  itself 
is  unlawful  (section  8397,  Rev,  Codes),  and 
every  one  who  aids,  assists,  or  abets  it  is 
guilty  of  a  misdemeanor.  But  section  2  of 
Ordinance  129  is  broader  in  its  terms.  It 
provides:  "Hereafter  it  shall  be  unlawful 
for  any  person  or  persons,  firm,  copartner- 
ship or  corporation  to  allow  or  permit  any 
minor  to  loiter  in  or  around,  to  be  in  or 
about  or  to  frequent  any  place  of  business 
or  other  place  mentioned  in  section  1  of  this 
ordinance."  The  places  mentioned  in  section 
1  include  houses  of  prostitution.  If  the  po- 
lice department  of  Butte  needed  authority  by 


city  ordinance  to  prohibit  the  employment  of 
minora  in  or  about  the  houses  of  prostitu- 
tion, or  to  prevent  the  use  of  the  call  boxes 
and  wires  in  such  houses,  the  section  above 
and  Ordinance  150  furnish  ample  authority. 

[3]  But  independently  of  city  ordinance,  it 
was  the  duty  of  the  police  department  to 
assist  in  enforcing  the  criminal  laws  of  the 
state  (State  ex  rel.  Qnintin  v.  Edwards,  88 
Mont  260,  99  Pac.  940),  and,  if  the  means 
resorted  to  tend  in  that  direction,  plaintiffs 
cannot  be  heard  to  complain  that  the  en- 
forcement of  the  laws  militates  against  the 
success  of  their  business.  Their  loss  from 
this  police  surveillance  was  but  an  incident 
arising  from  their  unfortunate  connection 
with  these  outcasts.  Pon  v.  Wlttman,  147 
Gal.  280,  81  Pac.  984,  2  U  R.  A.  (N.  S.)  683. 
In  the  case  Just  cited,  the  Supreme  Court  of 
California  was  considering  a  case  somewhat 
similar  In  this:  That  the  injunction,  while 
ostensibly  Intended  to  protect  private  prop- 
erty devoted  to  a  legitimate  business,  in  fact 
operated  to  encourage  and  protect  prostitu- 
tion, and,  speaking  of  the  subject  now  under 
consideration,  the  court  said :  "These  houses 
are  common  or  public  nuisances.  Their 
maintenance  directly  tends  to  corrupt  and 
debase  public  morals,  to  promote  vice,  and 
to  encourage  dissolute  and  idle  habits ;  and 
the  supression  of  nuisances  of  this  character 
and  having  this  tendency  is  one  of  the  im- 
portant duties  of  government  The  suppres- 
sion of  such  houses,  as  evidenced  by  the 
stringent  laws  concerning  them,  is  the  public 
policy  of  the  state,  and  their  abatement  Is  to 
be  accomplished  by  any  reasonable  and  ef- 
fective means  which  the  government  shall 
adopt,  and  which  does  not  involve  a  breach 
of  the  peace  or  the  invasion  of  private 
rights." 

Upon  the  showing  made  by  this  record,  we 
do  not  entertain  any  doubt  that  the  business 
of  these  plaintiffs,  as  carried  on  in  the  re- 
stricted district,  made  them  prima  facie 
participants  in  the  unlawful  business  there 
carried  on  by  the  common  prostitutes.  City 
of  Louisville  V.  Wehmoff,  116  Ky.  812,  76  S. 
W.  876,  79  S.  W.  201,  25  Ky.  Law  Rep.  995, 
1924.  That  a  court  of  equity  should  not  lend 
its  aid  in  furtherance  of  such  business  is 
too  clear  to  require  the  citation  of  authori- 
ties. 

The  order  is  reversed. 

Reversed. 

BRANTLY,  C.  J.,  and  SMITH,  J.,  concur. 
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JOHN   HEINLEN   CO.   t.   SUPERIOB 

COURT,    KINGS   COUNTY,   et   aL 

(Civ.  1,058.) 

(District  Court  of  Appeal,  Second  District, 

California.     Dec.  16,   1011.) 

Ventjk  (8  36»)— Chanoe  of  Venub— Dis- 
quauficatiok  of  judol!— condemnation 
Pboceedings. 

Under  Code  Civ.  Proc.  $f  170,  398,  pro- 
viding that,  when  diaqnali&cation  of  judge  ap- 
pears in  an  application  for  a  change  of  venue, 
the  judge  must  change  the  same,  a  judge  dis- 

3aalifiea  by  interest  from  acting  in  eminent 
omain  proceedings,  part  8,  tit.  7,  §  1243 
et  seq.,  providing  that,  except  as  otherwise 
providedj  the  provisions  of  part  2  of  the  Code 
are  applicable,  must  change  the  place  of  trial, 
and  he  may  not  transfer  the  proceeding  to  a 
judge  of  his  own  selection  as  authorized  by 
section  160  in  case  of  disability,  which  does 
not  control  in  case  of  a  disqnalification  of  the 
judge  on  account  of  interest;  Pol.  Code,  § 
4481,  declaring  that,  where  the  provisions  of 
any  title  conflict  with  the  provisions  of  an- 
other title,  the  provisions  of  each  mast  pre- 
vail as  to  matters  arising  out  of  such  title 
not  applying,  there  being  no  provision  in  ti- 
tle 7  for  proceedings  where  judge  is  disquali- 
fied. 

[Ed.  Note.— For  other  cases,  see  Venue, 
Cent  Dig.  S§  54,  55;  Dec.  Dig.  i  36  ;♦  Em- 
inent Domain,  Cent.  Dig.  §  474.] 

Application  for  a  writ  of  prohibition  by 
the  John  Heinlen  Company  against  the  Su- 
perior Court  in  and  for  the  County  of  Kings 
and  the  judge  thereof.    Granted. 

Houghton  &  Houghton,  for  petitioner. 
Lamberson  &  Lamberson  and  M.  L.  Short, 
for  respondents. 

SHAW,  J.  This  Is  an  application  for  a 
writ  of  prohibition  directed  to  the  superior 
court  of  Kings  county  and  to  Hon.  John  G. 
Covert,  judge  of  said  court,  commanding  and 
directing  said  court  and  Judge  to  desist  and 
refrain  from  taking  any  proceeding  or  mak- 
ing any  order  in  a  certain  proceeding  pend- 
ing therein,  wherein  the  Lake  Land  Canal 
&  Irrigation  Company  Is  plaintiff  and  peti- 
tioner is  defendant,  other  than  an  order 
transferring  said  cause  to  the  nearest  or 
most  accessible  court  not  subject  to  objection 
upon  the  ground  that  the  Judge  thereof  Is 
disqualified  to  act  in  the  trial  of  the  cause. 

An  alternative  writ  was  issued,  in  re- 
sponse to  which  the  respondents  have  inter- 
posed a  general  demurrer.  The  application 
grows  out  of  a  special  proceeding  Instituted 
by  the  Lake  Land  Canal  &  Irrigation  Com- 
pany against  petitioner  in  the  superior  court 
of  Kings  county,  the  purpose  of  which  was 
to  condemn  certain  riparian  rights  appur- 
tenant to  the  lands  owned  by  i)et!tioner  and 
situated  In  said  county.  At  the  time  set 
for  the  trial  of  the  cause,  the  defendant 
therein,  pursuant  to  notice,  made  a  motion 
to  change  the  place  of  trial  upon  the  ad- 
mitted fact  that  Hon.  John  G.  Covert,  Judge 
of  the  court,  was  disqualified  by  reason  of 


the  fact  that  he  was  interested  in  the  sub- 
ject-matter Involved  in  the  proceeding.  The 
court  denied  the  motion,  and  postponed  the 
trial  to  a  future  date,  stating  that  he  would 
apply  to  the  Governor  of  the  state  of  Cali- 
fornia to  designate  a  Judge  In  his  place  and 
stead  to  preside  at  the  trial  of  the  proceed- 
ing in  the  superior  court  of  Kings  county. 

The  point  involved  Is  whether  or  not  the 
provisions  of  section  398  of  the  Code  of 
Civil  Procedure  apply  to  special  proceedings 
In  eminent  domain.  Section  1243  of  title  7 
of  the  Code  of  Civil  Procedure,  entitled 
"Eminent  Domain,"  provides:  "All  proceed- 
ings under  this  title  must  be  brought  In  the 
superior  court  of  the  county  In  which  the 
property  Is  situated."  It  Is  the  contention 
of  respondents  that  such  proceedings  most 
not  only  be  brought  In  the  court  of  the 
county  wherein  the  property  is  situated,  but 
that  the  trial  thereof  must  be  had  In  such 
county.  This  contention  is  based  upon  what 
was  said  by  the  Supreme  Court  in  California 
Southern  R.  R.  Co.  v.  Southern  Pacific  R. 
R.  Co.,  65  Cal.  395,  4  Pac.  344,  and  a  case 
of  the  same  title,  reported  In  65  Cal.  410, 
4  Pac.  388,  and  Santa  Rosa  y.  Fountain 
Water  Co.,  138  Cal.  579,  71  Pac.  1123,  1136, 
In  all  of  which  the  proceedings  were  for 
the  condemnation  of  land,  and  the  sole  point 
involved  was  the  application  for  a  change 
of  the  place  of  trial  based,  not  upon  the 
disqualification  of  the  Judge,  but  upon  the 
ground  that  the  owner  of  the  land  resided 
In  another  county  than  that  wherein  the 
land  was  situated.  What  was  said  In  those 
cases  had  reference  alone  to  the  facts  there 
presented,  and  all  that  the  court  decided  was 
that  the  cases  were  brought  In  the  proper 
county,  as  required  by  section  1243  of  the 
Code  of  Civil  Procedure,  and  that  such  pro- 
ceedings were  not  within  or  affected  by  the 
provisions  of  section  395  of  the  Code  of 
Civil  Procedure.  Hence,  they  should  be  tried 
In  the  county  where  brought,  notwithstand- 
ing the  fact  that  the  defendants  therein 
resided  elsewhere.  The  cases  cited  furnish 
no  authority  for  respondents'   position. 

The  proceeding  to  condemn  the  riparian 
rights  of  petitioner  was  brought  In  the 
proper  county,  as  required  by  section  1243 
of  the  Code  of  Civil  Procedure.  By  reason 
of  his  interest  in  the  result  of  the  suit 
Judge  Covert  was  disqualified.  Section  170 
of  the  Code  of  Civil  Procedure  provides  that 
no  Judge  shall  sit  or  act  as  such  In  any 
action  or  proceeding  in  which  he  Is  Inter- 
ested. While  title  7,  entitled  "Eminent  Do- 
main," Is  silent  as  to  the  steps  which  shall 
be  taken  In  proceedings  thereunder  where 
the  judge  of  the  court  of  the  county  wherein 
the  suit  Is  brought  Is  disqualified,  section  1256 
thereof  provides  that:  "Except  as  otherwise 
provided  in  this  title,  the  provisions  of  part 
two  of  this  Code  are  applicable  to  and  con- 
stitute the  rules  of  practice  in  the  proceed- 
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IngB  mentioned  In  this  title."  Hence,  In 
determlulng  the  rules  of  practice  in  a 
case  where  the  Judge  Is  prohibited  from 
acting  and  as  to  which  no  provision  is 
made  in  the  title,  we  must  looli:  to  title 
4,  pt  2,  of  the  Code.  Section  398  of  the 
Code  of  Civil  Procedure  (found  in  imrt 
2)  provides:  "If  an  action  or  proceeding  Is 
commenced  or  pending  in  a  court,  and  the 
Judge  •  •  •  thereof  is  disqualified  from 
acting  as  such  •  *  •  It  must  be  trans- 
ferred for  trial  •  •  ♦  to  the  nearest  or 
most  accessible  court,  where  the  lilie  ob- 
jection or  cause  for  malting  the  order  does 
not  exist."  It  has  been  held  that  proceed- 
ings in  eminent  domain  are  not  actions,  as 
defined  in  section  22  of  the  Code  ot  Civil 
Procedure,  for  which  reason  it  was  like- 
wise held  that  certain  provisions  of  the  Code 
treating  of  actions  only  did  not  apply  to 
proceedings  of  this  character.  Santa  Rosa 
V.  Fountain  Water  Co.,  supra.  Section  170 
of  the  Code  of  Civil  Procedure,  however, 
specifies  what  shall  constitute  disqualifica- 
tion of  a  Judge  in  a  proceeding,  and  when 
the  fact  of  such  disqualification  is  made 
to  appear  in  an  application  for  change  of 
the  place  of  trial  of  a  proceeding,  then,  as 
expressly  provided  in  section  398  of  the 
Code  of  Civil  Procedure,  the  disqualified 
Judge  has  no  discretion  other  than  to  per- 
form the  duty  imposed  upon  him  by  this 
section.  Parrish  v.  River.«<ide  Trust  Co.,  7 
Cal.  App.  95,  93  Pac.  68.5;  LIvermore  v. 
Brundage,  64  Cal.  300,  30  Pac.  848.  He 
cannot  transfer  either  an  action  or  a  pro- 
ceeding, wherein  he  is  interested  in  the  re- 
sult of  the  trial  to  a  Judge  of  his  own  selec- 
tion, a  right,  however,  which  would  exist 
if  section  160  of  the  Code  of  Civil  Procedure 
should  be  deemed  to  control.  Under  the 
provisions  of  that  section,  he  may,  in  case  he 
is  unable  to  hold  court  by  reason  of  sick- 
ness, absence,  disability,  or  other  (like) 
causes,  request  another  Judge  to  sit  for  him, 
or  the  fact  of  such  disability  may  be  certi- 
fied to  the  Governor,  who  may  request  a 
Judge  to  act.  There  is  a  marked  distinction 
between  inability  to  hold  court,  as  mentioned 
in  section  160,  and  disqualification  of  the 
Judge,  as  defined  In  section  170.  The  former 
section  cannot  be  construed  to  refer  to  dis- 
qualification of  a  Judge  on  account  of  his 
interest  in  the  matter  involved  in  the  pro- 
ceed injr. 

Itespondents  direct  our  attention  to  section 
4481  of  the  Political  Code,  which  declares: 
"If  the  provisions  of  any  title  confiict  with 
or  contravene  the  provisions  of  another  title, 
the  provisions  of  each  title  must  prevail  as 
to  all  matters  and  questions  arising  out 
of  the  subject-matter  of  such  title."  This 
section  can  have  no  application  to  the  case 
at  bar,  for  the  reason  that,  as  we  have  seen, 
no  provision  is  made  la  title  7  for  the  trial 
of  a  proceeding  wherein  the  Judge  is  disquali- 


fied, and  hence  there  is  no  conflict  as  to  a 
matter  concerning  which  the  title  is  silent 
In  such  case  we  must,  as  directed  by  section 
1256,  Code  of  ClvU  Procedure,  look  to 
title  2  for  a  rule  of  practice. 

It  follows  from  what  has  been  said  that 
the  writ  should  be  granted.  It  is  therefore 
ordered  that  the  respondents  refrain  and 
desist  from  any  action  or  proceeding  in  that 
certain  cause  entitled  Lake  Land  Canal  & 
Irrigation  Company  (a  corporation)  v.  John 
Ileiulen  Company  (a  corporation),  now  pend- 
ing in  the  superior  court  of  Kings  county, 
other  than  to  make  an  order  changing  the 
place  of  trial  of  such  proceeding  to  the 
nearest  or  most  accessible  superior  court 
the  Judge  of  which  is  not  disqualified  from 
trying  the  same. 

We  concur:    ALLEN,   P.  J.;    JAMES,  J. 


'-  Cal.  App.  «W 
B3x  parte  TOM.     (Cr.  225.) 
(District  Court  of  Appeal,  Second  District, 
CaUfomia.    Dec.  18,  1911.) 

1.  Infants   (§  68*)  —  Cbiminal  Liabilitt  — 
Jurisdiction  of  Justice. 

Where,  at  a  preliminary  hearing  of  one  ac- 
cused of  crime,  the  counsel  for  the  accused 
stated  that  he  was  a  boy  18  years  of  age,  St. 
1911,  p.  658,  providing  that,  whenever  it  is  sug- 
gested in  a  court  other  than  the  superior  court 
that  the  accused  is  under  the  age  of  18  years, 
the  magistrate  shall  refer  the  case  to  the  juve- 
nile court,  did  not  require  the  justice  of  the 
peace,  under  this  statement  of  counsel,  to  so 
refer  the  case. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  §i  174, 176;  Dec.  Dig.  i  68.»] 

2.  Infants  (S  69»)— Crimes— J ubisdiction— 
Sentence. 

Relator  having  been  charged  with  crime  in 
the  justice  court,  and  ordered  held  for  trial, 
was  informed  against  In  the  superior  court 
where  he  pleaded  guilty.  He  claimed  that  be 
was  under  18.  Before  sentence  he  filed  a  writ- 
ten application  stating  that  he  was  17  years 
old,  and  asking  to  be  released  on  a  probation- 
ary term,  which  matter  was  referred  to  a  pro- 
bationary officer,  and  hearing  thereon  continu- 
ed from  time  to  time  until  finally  he  was  sen- 
tenced to  be  imprisoned  in  the  state  prison. 
Held,  that  the  superior  court  bad  jurisdiction 
to  enter  the  judgment  of  imprisonment,  and 
that  St  1911,  p.  658,  providing  for  the  certify- 
ing of  cases  against  parties  under  the  age  of 
18  years  to  the  juvenile  court,  did  not  require 
any  other  course  than  that  pursued. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Dec.  Dig.  i  69. •] 

Application  by  Henry  Tom  for  writ  of 
habeas  corpus.  Writ  discharged,  and  peti- 
tioner remanded  to  custody  of  sheriff. 

Frank  Stewart  and  Shaw  &  Stewart,  for 
petitioner.  J.  D.  Fredericks,  Dlst.  Atty.,  and 
J.  W.  Joos,  Deputy  Dlst.  Atty.,  for  respond- 
ent. 

JAMES,  J.  Application  by  petitioner  on 
habeas  corpus  for  discharge  from  custody 
after  plea  of  guilty  and  sentence  of  imprison- 
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ment.  Petitioner  was  informed  against  in 
the  superior  court  under  the  provisions  of 
section  288  of  the  Penal  Code,  which  de- 
nounces as  a  crime  the  committing  of  cer- 
tain lewd  and  lascivious  acts  with  or  upon 
a  child  under  the  age  of  14  years. 

The  contention  made  on  behalf  of  peti- 
tioner Is  that  the  charge  should  have  been 
beard  in  and  punishment  determined  by  the 
Juvenile  department  of  the  superior  court, 
and  not  by  the  regular  criminal  trial  depart- 
ment, in  which  it  was  heard  and  considered, 
for  the  alleged  reason  that  petitioner  at  the 
time  of  the  filing  of  the  Information  against 
bim  was  under  the  age  of  18  years. 

[1]  The  act  of  the  Legislature,  commonly 
called  the  juvenile  court  law  (Stats.  1911,  p. 
eSS),  provides  that,  whenever  it  is  suggested 
in  a  court  other  than  a  superior  court  that 
a  person  against  whom  a  crime  is  charged 
Is  under  the  age  of  18  years,  it  shall  be  the 
duty  of  the  magistrate  to  certify  the  case  to 
the  juvenile  court  for  further  proceedings. 
It  appears  by  the  petition  In  this  case  that 
petitioner  was  first  charged  in  a  justice's 
court,  and  therein  ordered  to  be  held  to  an- 
swer for  trial  In  the  usual  way.  It  does  not 
appear  that  any  suggestion  was  made,  while 
the  charge  was  pending  before  the  justice  of 
the  peace  on  preliminary  examination,  that 
petitioner  was  under  the  age  of  18  years  ; 
but,  on  the  contrary,  it  appears  that  a  state- 
ment was  made  by  petitioner's  counsel  before 
the  justice  to  the  effect  that  petitioner  then 
was  "a  boy  18  years  of  age."  The  justice 
of  the  peace  was  not  required,  under  *uch  a 
statement,  to  refer  the  case  to  the  juvenile 
court. 

[2]  After  being  held  to  answer  for  trial 
on  the  charge  mentioned,  without  making  any 
claim  that  he  was  of  such  an  age  as  to  en- 
title him  to  consideration  under  the  juvenile 
act.  petitioner  entered  a  plea  of  guilty  in  tUe 
superior  court  to  the  information  there  &leil 
against  bim.  The  petition  recites  that  be- 
fore sentence  he  filed  a  written  application 
wltb  the  court,  asking  to  be  released  from 
custody  on  a  probationary  term,  in  which  ap- 
plication he  stated  that  at  the  time  the  in- 
formation was  filed  he  was  of  the  age  of  17 
years.  The  petition  farther  recites  that  the 
court  then  referred  the  matter  to  a  proba- 
tionary officer  and  continued  the  hearing 
thereon  from  time  to  time  until  finally  sen- 
tence was  pronounced  that  petitioner  be  Im- 
prisoned in  the  state  prison  for  a  period  of 
two  years. 

We  are  of  the  opinion  that  the  superior 
court  had  jurisdiction  to  enter  the  judgment 
of  Imprisonment  and  that  the  juvenile  court 
law  does  not,  under  the  circumstances  shown 
in  tbls  case,  require  that  any  other  or  dif- 
ferent course  be  pursued  than  that  followed. 
Tbe  court,  under  the  provisions  of  section 
1203.  Penal  Code,  after  a  plea  of  guilty, 
could  in  its  discretion  have  allowed  petition- 


er to  be  released  from  custody  on  proba- 
tionary term,  but  no  doubt,  for  good  reasons, 
it  was  considered  that  petitioner  was  not 
deserving  of  such  leniency. 

The  writ  is  discharged  and  petitioner  re- 
manded to  the  custody  of  the  sheriff. 

We  concur:  ALLEN,  P.  J. ;   SHAW,  J. 


17  Cal.  App.  MO 

CRACKEL  T.  CRACKEL.    (Civ.  964.) 

(District  Court  of  Appeal,  First  District.  Cal- 
ifornia.   Dec.  5,  lull.    Rehearing  Denied 
by  Supreme  Court  Feb.  1, 1012.) 

1.  DivoBCE  (S  184»)— Review— Evidence. 

Code  Civ.  Proc.  S  670,  provides  that,  in 
case  of  default  judgment,  the  judgment  roll 
shall  contain  the  summons  with  the  proof  of 
service,  the  complaint  with  a  memorandum  in- 
dorsed thereon  of  entry  of  defendant's  default 
in  answering,  and  a  copy  of  the  judgment.  Sec- 
tion 650  provides  for  the  setthng  of  a  bill  of 
exceptions  taken  at  trial,  and  section  953a  pro- 
vides that  one  desiring  to  appeal  from  a  judg- 
ment, etc.,  may,  in  lieu  of  preparing  a  bill  of 
exceptions,  have  a  transcript  of  the  testimony, 
and  all  rulings,  instructions,  etc.,  prepared  and 
filed  with  the  trial  judge  for  approval,  which 
when  80  settled  and  allowed  shall  become  a 
part  of  the  judgment  roll  and  may  be  consider- 
ed on  appeal  in  lieu  of  the  bill  of  exceptions. 
Held  that,  where  defendant  in  a  divorce  case 
defaulted,  plaintiff's  evidence  would  not  be  re- 
viewed on  defendant's  appeal,  though  in  fact 
incorporated  in  the  record,  notwithstanding 
Civ.  Code,  |  130,  providing  that  the  court  shafl 
in  defaults  in  divorce  cases  require  proof  of  Uie 
facts  alleged,  and  before  granting  the  relief. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  §$  570-573;  Dec.  Dig.  §  184.*] 

2.  Appeal  and  Ebbob  (J  204*)— Exceptions 

— EVIUENCE. 

Objections  to  the  admission  of  evidence 
will  not  be  considered  on  appeal,  where  no  ob- 
jection was  made  below;  Code  Civ.  Proc.  { 
646,  providing  that  an  exception  must  be  taken 
at  the  time  a  decision  is  made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |i  1258-1280;  Dec  Dig.  | 
204.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  E.  P.  Mogan,  Judge. 

Action  by  John  T.  Crackel  against  Martlia 
P.  Crackel.  From  an  Interlocutory  decree 
for  plaintiff,  defendant  appeals.     Affirmed. 

J.  E.  White,  for  appellant  Fltzpatrick  & 
Greeley,  for  respondent 

KERRIGAN,  J.  This  Is  an  appeal  from  an 
interlocutory  decree  of  divorce  granted  the 
plaintiff  from  the  defendant  upon  tbe  ground 
of  the  defendant's  extreme  cruelty. 

[1]  In  due  time  after  service  of  summons 
the  defendant  appeared  In  the  action  and 
filed  a  demurrer,  which  was  overruled,  and, 
having  failed  to  answer  within  the  time 
allowed  by  the  court's  order,  her  default 
was  regularly  entered ;  whereupon  the  cause 
was  placed  upon  the  calendar,  and  after 
hearing  tbe  testimony  of  the  plaintiff  and  of 
two  corroborating  witnesses,  an  interlocutory 
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decree  of  divorce  was  regularly  rendered  and 
entered. 

The  defendant  urges  four  grounds  upon 
which  she  seeks  a  reversal  of  the  judgment, 
all  of  which  depend  upon,  and  require  an 
examination  of,  the  evidence  taken  at  the 
hearing  of  the  case.  This,  however,  being 
an  appeal  from  the  Judgment  In  a  default 
caae,  and  therefore  no  Issue  of  fact  having 
been  raised  by  the  pleadings,  the  defendant 
was  not  entitled  to  have  the  testimony 
Incorporated  In  the  transcript  (sections  670, 
650,  953a,  Code  Civ.  Proc. ;  Spelling  on  New 
Trial  &  Appellate  Prac,  $3);  and  the  mere 
fact  that  the  evidence  is  inserted  in  the 
record  here  does  not  warrant  the  court  in 
reviewing  or  considering  it  for  any  purpose 
(Sutton  V.  Symons,  97  Cal.  475,  32  Pac.  588; 
Thomson  v.  Thomson,  121  Cal.  11,  12,  53  Pac. 
403;  Lane  v.  Tanner,  156  Cal.  135,  138,  103 
Pac.  846). 

The  defendant  concedes  as  a  general  rule 
that  these  propositions  are  true;  but  she 
contends,  on  the  other  hand,  that  as  section 
130  of  the  Civil  Code  provides  that  the  court 
shall,  in  defaults  in  divorce  causes,  require 
proof  of  the  facts  alleged  before  granting 
the  relief,  the  law  thereby  raises  an  issue 
of  fact,  and  consequently  provides  for  a 
trial.  But  the  contrary  of  this  was  expressly 
held  in  the  case  of  Foley  v.  Foley,  120  Cal.  33, 
37,  52  Pac.  122,  123  (65  Am.  St  Rep.  147). 
There  the  defendant  defaulted,  and  the 
court,  after  the  hearing  required  by  the 
statute,  made  a  decree  of  divorce.  Subse- 
quently the  defendant  moved  for  a  new  trial, 
and  his  motion  was  denied.  He  appealed 
from  the  judgment  and  from  the  order  deny- 
ing his  motion  for  a  new  trial.  The  Su- 
preme Court,  in  refusing  to  entertain  the 
appeal  from  the  order  denying  a  new  trial, 
said:  "A  new  trial  is  a  re-examlnatlon  of  an 
issue  of  fact;  *  •  •  and  unless  such  an 
Issue  has  been  raised  and  tried,  there  is 
nothing  which  can  be  reviewed  by  this 
method."  There,  as  here,  the  defendant  con- 
tended that  in  divorce  cases  there  was  al- 
ways of  necessity  a  trial  of  issues  of  fact; 
that  the  law  raises  such  Issues  whether  the 
defendant  answer  or  not.  But  this  the  court 
declared  to  be  a  misapprehension  of  the 
effect  of  section  130  of  the  Civil  Code,  and  in 
referring  to  that  section  said:  "The  effect 
of  that  provision  is  not  to  raise  issues  of 
fact,  nor  to  constitute  the  taking  of  proof 
submitted  by  plaintiff  in  cases  where  the 
defendant  has  not  answered  a  'trial,'  as 
those  terms  are  used  In  the  provisions  re- 
lating to  new  trials.  Such  an  issue  arises 
only  where  a  material  averment  of  fact  is 
made  on  the  one  side  and  Is  controverted 
upon  the  other  (Code  Civ.  Proc,  §f  588,  590) ; 
and  the  re-examination  provided  for  in  sec- 
tion 656  is  when  there  has  been  a  trial  of 
such  an  issue." 

We    think   It    clearly    appears    from    the 


reasoning  of  that  case  that  a  defendant  who 
has  defaulted  is  not  entitled  to  a  new  trial, 
nor  to  have  a  bill  of  exceptions  settled,  nor 
the  certification  of  the  evidence  "in  lieu" 
thereof,  both  of  which  proceedings  are  in- 
tended to  review  issues  of  fact  "after  a 
trial."  Here,  as  we  have  seen,  there  were 
no  Issues  of  fact  and  no  trial.  Where  a 
defendant  fails  to  answer,  the  only  question 
that  can  arise  upon  an  appeal  Is  a  legal 
one,  and  the  appellate  court  is  limited  in  its 
examination  in  such  a  case  to  the  judgment 
roll,  1.  e.,  the  papers  mentioned  in  sul>divi6ion 
1  of  section  670  of  the  Code  of  Civil  Pro- 
cedure. 

The  defendant  knew  of  the  «itry  of  the 
default  at  or  about  the  time  it  was  made; 
and  we  are  unable  to  perceive  why,  if  she 
desired  to  contest  the  action,  she  did  not 
seek  relief  under  the  provisions  of  section 
473  of  the  Code  of  Civil  Procedure: 

Turning  now  from  this  preliminary  ob- 
jection Interposed  by  plaintiff  to  the  propo- 
sitions advanced  by  the  defendant,  these 
propositions  involve  the  sufficiency  of  the 
evidence  to  support  the  judgment,  and  some 
purely  formal  objections  to  the  admission  of 
evidence.  As  we  have  seen  above,  the  evi- 
dence Is  not  legally  before  us,  from  which 
It  follows  that  the  defendant  is  not  entitled 
to  have  any  point  reviewed  by  this  court 
which  involves  a  resort  to  the  record  of  such 
evidence.  Nevertheless  we  have  considered 
these  points,  and  are  satisfied  that  they  are 
without  substantial  merit.  The  evidence  is 
amply  sufficient  to  sustain  the  decree.  It 
shows  that  the  plaintiff  resided  in  the  city 
and  county  of  San  Francisco,  the  place 
where  the  action  was  brought,  for  more  than 
one  year  prior  to  Its  commencement;  that 
defendant's  treatment  of  the  plaintiff  caused 
him  grievous  mental  suffering;  and  the  evi- 
dence given  by  the  plaintiff  was  corroborated 
by  other  witnesses  in  every  essential  feature. 

[2]  As  to  the  other  points  urged  by  de- 
fendant, nil  concern  the  admission  of  evi- 
dence, and  the  simple  and  complete  answer 
to  them  is  that,  no  objection  having  been 
made  at  the  trial  to  the  admission  of  such 
evidence,  defendant  cannot  now  be  heard  to 
complain.  Section  640,  Code  Civ.  Proc;  Ran- 
dall V.  Freed,  154  Cal.  299.  97  Pac  600; 
Bullard  V.  Stone,  67  Cal.  477,  8  Pac.  17; 
Uoper  V.  McPadden,  48  C^l.  346. 

The  judgment  is  affirmed. 

We  concur:    LENNON,  P.  J.:    HALI^   J. 


17  r.-l.  App.  6S3 

TAKEKAWA  v.  HOLE.     (Civ.  987.) 

(District  Court  of  Appeal,  Second  District, 

California.     Dec.  14,  1911.) 

1.  Specific    rKRFORMANCE     (§    114*)  —  Cov- 

PLAIN ant's   NO-PKRFORMANCE— PLEADINQ. 

Where    a    bill    for    specific    performance 
showed  that  complainant  was  in  default  as  to 
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deferred  pajmeati  stlpnlated  for  in  the  con- 
tract of  sale,  it  showed  on  its  face  that  com- 
plainant was  not  entitled  to  the  relief  demand- 
ed, notwithstanding  an  allegation  that  he  had 
performed  all  of  the  obligations  imposed  on 
aim  by  the  contract. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Gent  Dig.  {|  356^72;   Dec.  Dig.  i 
U4.»l 
2.  JuDoiiKHi  (I  714*)— Rra  Judicata. 

Under  Coae  Cir.  Proc.  {  1911,  providing 
that  that  only  is  deemed  to  have  been  adjudged 
in  a  former  judgment  which  appears  on  its  face 
to  have  been  so  adjudged,  or  which  was  actual- 
ty  and  necessarily  included  therein,  where  a  dif- 
ferent contract  was  set  np  in  a  bubseauent  suit 
for  specific  performance  from  that  pleaded  in  a 
prior  bill  on  which  judgment  had  been  rendered 
for  defendant,  such  judgment  was  not  conclu- 
•ive  against  complaiiuuirs  right  to  relief  in  the 
•econd  suiL 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i§  1242,  1243;   Dec.  Dig.  t  714.*] 

Appeal  from  Superior  Court,  Orange 
County;  Z.  B.  West 

Action  by  M.  Talcekawa  against  W.  J. 
Hole.  Judgment  for  plaintifT,  and  defendant 
api>eals.    Affirmed. 

Anderson  &  Anderson,  Watliins  &  Blod- 
get,  E.  W.  Freeman,  and  Victor  Montgom- 
ery, for  appellant.  John  W.  Kemp,  J.  S. 
Koyes,  U  B.  SUnton,  N.  BlaclLstock,  and 
Chaa.  F.  Blackstock,  for  respondent. 


AIXXIN,  P.  J.  The  action  was  one  for 
apedOe  performance.  The  judgment  and  de- 
cree aought  to  be  reversed  In  this  proceed- 
ing Is  based  upon  a  certain  written  agree- 
moit  for  the  purchase  and  sale  of  described 
real  property,  together  with  certain  execut- 
ed oral  modifications  thereof  agreed  to  be- 
tween the  parties.  These  oral  modifications 
provided  for  the  extension  of  certain  defer- 
red payments  specified  In  the  written  agree- 
ment; a  sufficient  consideration  therefor 
bting  abown.  The  trial  court  found  that 
these  oral  modifications  and  the  obligations 
tbereby  Imposed  upon  plaintiff  had  been  fully 
performed,  and  found  all  other  facts  neces- 
sary to  entitle  plaintiff  to  the  relief  demand- 
ed. A  decree  was  accordingly  entered  In  plain- 
tUTs  favor,  from  which  Judgment,  and  from 
an  order  denying  a  new  trial,  defendant  ap- 
peals. Defendant  in  bis  answer  pleaded  In 
bar  a  former  Judgment  rendered  In  defend- 
ant's favor  by  a  court  of  competent  Juris- 
diction In  an  action  wherein  specific  perform- 
ance was  sought  by  plaintiff  against  de 
fendant  on  account  of  and  based  upon  the 
terms  of  the  original  written  agreement 
without  modifications.  Upon  the  trial  de- 
fendant tendered  In  evidence  the  Judgment 
roll  and  record  of  such  former  adjudication. 
The  court  sustained  an  objection  to  the  In- 
troduction of  this  record  and  defendant 
assigns  as  error  such  action  of  the  court, 
and  the  same  Is  practically  the  only  ques- 
tion presented  upon  this  appeal. 

[1]  Appellant  contends  that  the  complaint 


In  the  original  action  was  sufficient  and 
under  which  all  competent  evidence  In  the 
second  action  was  admissible.  We  thlnls 
there  is  no  merit  in  this  contention.  By  the 
terms  of  the  original  written  agreement  set 
out  In  the  first  action.  It  affirmatively  ap- 
peared by  the  complaint  that  plaintiff  was 
In  default  as  to  deferred  payments  stipulat- 
ed In  the  agreement  This  affirmatively  ap- 
pearing, the  bare  allegation  that  he  had 
performed  all  of  the  obligations  Imposed 
upon  him  by  the  agreement  may  be  disre- 
garded; the  contrary  being  made  to  appear 
by  other  allegations  of  the  complaint  The 
complaint  did  not  state  a  cause  of  action 
warranting  the  equitable  relief  sought  and 
no  evidence  In  that  action  could  have  been 
received  under  the  allegations  of  the  com- 
plaint with  reference  to  the  modifications 
and  extensions  of  time. 

[2]  The  rule  as  to  what  may  be  deemed 
adjudged  In  a  former  Judgment  is  declared 
by  section  1911  of  the  Code  of  Civil  Proce- 
dure: "That  only  is  deemed  to  have  be«t 
adjudged  In  a  former  Judgment  which  ap- 
pears upon  its  face  to  have  been  so  adjudg- 
ed, or  which  was  actually  and  necessarily 
included  therein  or  necessary  thereto."  It 
is  settled  law  that  in  a  judgment  of  any, 
character  pleaded  in  bar  It  must  appear 
that  the  parties  are  the  same  and  the  sub- 
ject-matter the  same.  Considering  the  alle- 
gations of  the  complaint  in  the  two  actions, 
while  the  parties  are  the  same,  the  subject- 
matter,  to  wit  the  right  of  the  plaintiff  to 
a  specific  performance  under  a  particular 
contract  was  not  the  same.  The  right  to 
the  relief  In  the  second  action  was  based 
upon  entirely  different  facts  from  those  set 
out  in  the  first  action.  It  may  be  conceded 
that  the  Judgment  In  the  first  action,  which 
was  one  ordered  upon  the  pleadings,  waa 
In  effect  a  judgment  upon  the  merits  as  dis- 
tinguished from  a  judgment  of  nonsuit 
Bailey  v.  JBtiM  Indemnity  Co.,  5  Cal.  App. 
746,  91  Pac.  416.  There  is  under  our  prac- 
tice no  distinction  to  be  drawn,  as  affecting 
the  character  of  Judgment  between  a  Judg- 
ment rendered  upon  the  pleadings  and  a 
Judgment  rendered  upon  demurrer.  Our 
Supreme  Court  in  Flood  ▼.  Templeton,  162 
Cal.  158,  92  Pac  83,  13  L.  R.  A.  (N.  g.)  B79, 
has  said:  "While  a  judgment  rendered  up- 
on the  sustaining  of  a  demurrer  to  a  former 
complaint  will  be  a  bar  to  another  action 
based  upon  the  same  allegations  of  fact 
yet  where  the  facts  are  different  and  present 
different  questions  of  law,  as  they  do  here, 
no  such  bar  can  be  asserted."  It  cannot 
be  said  that  upon  the  face  of  the  record 
in  the  former  case,  the  rights  of  the  parties 
as  to  the  modified  agreement  could  have 
been  or  were  adjudged.  City  of  Los  An- 
geles V.  Melius,  S9  Cal.  444;  Newball  v. 
Hatch,  134  Cal.  269,  66  Pat  266,  65  L.  E.  A. 
673.    This  modified  agreement  was,  in  effect 
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a  new  agreement.  It  Imposed  new  obliga- 
tions upon  the  parties  and  eacb,  in  consider- 
ation of  new  promises  then  made  to  the 
other,  agreed  to  do  acts  which,  according  to 
his  own  contention,  be  was  not  then  bound 
to  perform.  The  agreements  upon  the  part 
of  plaintiff  were  each  and  all  executed,  as 
found  by  the  court,  and  the  obligations  im- 
posed npon  him  fully  performed.  This  ac- 
tion was  therefore  based  upon  an  entirely 
different  statement  of  facts,  and  the  first 
Judgment  was  not  a  bar  to  this  action.  We 
see  no  error  of  the  court  in  sustaining  the 
objection  to  the  introduction  of  the  record 
in  the  original  action. 

No  other  questions  are  presented  requir- 
ing consideration. 

The  Judgment  and  order  are  affirmed. 

We  concur:  JAMES,  J.;   SHAW,  J. 


IT  Cal.  App.  tSl 

BANK  OF  VENICE  t.  CLAPP.     (CW.  1,012.) 

(District  Court  of  Appeal,  Second  District, 

California.    Dec.  15, 1911.) 

1,  Banks  ano  Bankino  (§  140*)— Bills  and 
Notes  (§  26*)— Checks— Implied  Prokise 
to  Pat. 

Where  one  issues  a  check  on  a  bank,  there 
is  a  dual  implied  ijromise  that  the  bank  on 
which  it  is  drawn  will  pay  the  amount  thereof, 
and  that,  shoald  the  bank  fail  to  make  the  pay- 
ment, the  drawer  will  pay  the  same  to  the 
holder. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §§  380-397;  Dec.  Dig.  § 
140;*  Bills  and  Notes,  Cent.  Dig.  |  31;  Dec. 
Dig.  {  28.»] 

2.  Bills  and  Notes  (|  26*)— Checks— Lia- 
bility OP  Dbaweb  to  Drawee. 

Defendant,  having  agreed  to  loan  W.  ^425, 
issued  to  him  two  checks  payable  to  plaintiff 
bank  or  order,  and  drawn  on  another  bank  in 
which  defendant  kept  his  account.  These 
checks  were  received  by  W.  in  lieu  of  money, 
and  were  transferred  to  plaintiff  by  W.  for 
Talue.  Defendant  stopped  payment  by  the 
bank  on  which  the  checks  were  drawn.  Held, 
that  the  checks  were  negotiable  instruments, 
and,  while  defendant  possessed  the  right  to  no- 
tify the  drawee  bank  not  to  pay  them,  such 
notice  did  not  relieve  him  from  the  legal  ob- 
ligation to  pay  the  holder  on  demand. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  f  31;   Dec.  Dig.  S  26.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Leon  F.  Moss,  Judge. 

Action  by  the  Bank  of  Venice  against  C. 
F.  Clapp.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

O.  P.  Adams,  for  appellant  Tanner,  Taft 
te  Odell,  for  respondent. 

ALLEN,  P.  J.  Action  to  recover  upon  two 
checks  issued  by  defendant  on  a  bank  at 
Covlna,  payable  to  the  order  of  plaintiff,  pay- 
ment of  which  was  refused  by  the  bank  at 
CoTina.  Judgment  went  for  plaintiff,  from 
whlcli,  and  an  order  denying  a  new  trial,  de- 
fendant appeals. 


The  facts  are  these;  Defendant  and  one 
Widrig  had  some  dealings  through  which  de- 
fendant agreed  to  loan  Widrig  $425.  Pur- 
suant to  such  agreement,  on  Saturday,  the 
26th  of  December,  1908,  he  delivered  to  Wid- 
rig a  check  for  $225,  payable  to  plaintiff  or 
order,  and  drawn  upon  the  First  National 
Bank  of  Covlna.  On  the  following  Monday, 
the  28th  of  December,  he  delivered  to  Widrig 
another  check,  drawn  upon  the  same  bank 
and  payable  to  plaintiff,  for  $200.  Widrig, 
having  dealings  with  plaintiff  and  having 
issued  checks  on  plaintiff  which  bad  not  been 
paid  for  want  of  funds,  but  which  checks 
were  nevertheless  being  held  by  plaintiff 
awaiting  a  deposit  by  Widrig  of  sufficient  to 
cover  the  amount  thereof,  sent  these  checks 
so  by  him  received  from  defendant  to  the 
Bank  of  Venice,  which  gave  Widrig  credit 
for  the  amount  thereof  and  paid  the  checks  of 
Widrig  on  and  before  the  29th  of  I>eceml>er, 
1908.  These  checks  of  defendant  delivered 
to  plaintiff  by  Widrig  were  forwarded  by 
plaintiff  to  the  First  National  Bank  of  Cov- 
lna, and  payment  was  on  December  30th  re- 
fused because  of  defendant's  Instructions  in 
that  regard.  Thereupon  plaintiff  brought 
this  action  upon  said  checks. 

It  is  appellant's  contention  that  the  effect 
of  the  issuance  of  the  chedis  by  defendant, 
under  these  circumstances,  was  an  agreement 
to  deliver  the  SMtney  to  Widrig  when  he  col- 
lected the  checks ;  that  there  was  no  author- 
ity to  request  plaintiff  to  pay  any  money  to 
Widrig  before  the  same  had  been  received 
by  it  from  the  Bank  of  Covlna:  that  tlie  only 
duty  of  plaintiff  was  to  forward  the  checks 
for  collection  and  to  pay  out  of  the  proceeds, 
as  ordered,  after,  but  not  before,  collection 
thereof.  As  we  regard  the  transaction,  no 
question  of  agency  is  Involved.  In  disctiarge 
of  an  agreement  to  make  a  loan,  defendant 
Issued  these  two  checks,  which  were  received 
by  Widrig  in  lieu  of  cash,  and  plaintiff,  to 
whom  they  were  made  payable,  paid  the 
amount  thereof  to  Widrig,  the  effect  of  which 
was,  under  the  agreement  between  Widrig 
and  defendant,  to  make  plaintiff  a  creditor 
of  Widrig  to  the  extent  of  the  amount  of 
such  checks.  Sims  y.  Trust  Co.,  108  N.  T. 
472,  9  N.  E.  605,  is  an  authority  to  the  effect 
that,  where  checks  npon  one  bank  payable  to 
another  are  delivered  to  a  third  person,  the 
use  of  the  payee's  name  indicates  the  draw- 
er's Intention  to  lodge  the  money  in  the  pay- 
ee's control,  and  nothing  further  ia  inferable 
from  the  language  of  the  check.  This  may 
be  accepted  as  the  rule  in  the  absence  of  any 
other  agreement,  but,  where  checks  are  de- 
livered to  a  third  person  under  an  agreement 
of  the  character  disclosed  by  this  record,  the 
agreement,  and  not  the  Inference,  must  con- 
trol. 

[1]  When  one  Issues  a  check  upon  a  bank, 
there  is  a  dual  promise  implied:   First,  that 
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the  bank  upon  which  It  Is  drawn  will  pay 
the  amount  thereof;  and,  second,  if  such 
hank  should  fall  to  make  the  payment,  the 
drawer  will  pay  the  same  to  the  holder 
thereof. 

[I]  These  checks  delivered  to  Wldrlg  were 
negotiable  Instruments,  and,  baring  been  giv- 
en and  received  in  lieu  of  money  under  an 
agreement,  the  title  thereto  vested  in  Widrig, 
and,  when  delivered  by  Widrig  to  plaintiff, 
the  title  thereto  was  transferred  from  Wldrlg 
to  plalntur.  While  defendant  possessed  the 
right  to  notify  the  Covlna  Bank  not  to  pay 
the  checks,  such  notice  did  not  relieve  defend- 
ant from  the  obligation  to  pay  the  negotiable 
instruments  to  the  holder  upon  demand,  which 
demand  was  made  and  refused. 

We  see  no  error  in  the  action  of  the  trial 
court  in  rendering  Judgment  in  favor  of  plain- 
tiff, or  in  its  order  denying  a  new  trial,  and 
the  same  are  affirmed. 

We  concur:   JAMES,  J.;   SHAW,  J. 


17  Cal.  App.  6M 

PETERSON  v.  FREIERMUTH  et  al. 
(Qv.  830.) 
(IHstrict  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Dec.  9,  1011.) 

1.  Mechanics'  Libns  (|  73*)  —  Contbact 
with  ownek  —  flllno  —  "materialman"— 
"Original  Contbactob." 

Code  Civ.  Proc.  §  1183,  provides  that  con- 
tracts between  the  owner  and  the  contractor 
for  improvements  exceeding  $1,000  in  cost  shall 
b«  in  writing  and  filed  In  the  office  of  the  coun- 
ty recorder,  otherwise  the  contract  shall  be 
void,  and  no  recovery  shall  be  had  thereon  by 
either  party.  PlainttJS  contracted  with  a  lessee 
to  raise  a  number  of  old  buildines  above  the 
street  level  and  remodel  them,  and  "furnish  all 
of  the  necessary  labor  and  material  to  be  ased 
to  fuUy  complete  the  work,"  plaintiff  to  receive 
the  actual  cost  of  the  materials  and  labor,  plas 
10  per  cent  and  the  reasonable  value  of  the 
work,  to  be  determined  by  the  amount  of  work 
and  labor  done  when  it  was  completed.  Held, 
that  the  labor  to  be  performed  wag  not  merely 
incidental  to  the  furnishing  of  the  materials, 
and  hence  plaintiff  was  an  original  contractor 
within  the  meaning  of  the  statute,  and  not  a 
materialman,  and  was  not  entitled  to  a  mechan- 
ic's lien  where  the  contract  was  not  in  writing 
and  filed  with  the  county  recorder;  the  fact 
that  the  contract  did  not  specify  the  price  or 
total  value  of  the  labor  and  materials  not  ex- 
cusing the  parties  from  reducing  it  to  writing, 
it  being  apparent  that  the  cost  of  the  work 
would  exceed  $1,000. 

(Ed.  Note.— For  other  cases,  see  Mechanics' 
taens.  Cent.  IHg.  f  90;   Dec.  Dig.  !  7S.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  5,  p.  4409;   vol.  8,  p.  7718;  vol.  6,  p.  5056.] 

2.  Mechanics'  Liens  (§  74*)— Contbactob's 
LtiEN — Filing  Specifications— Necessity. 

Under  Code  Civ.  Proc.  §  1183,  providing 
that  contracts  for  labor  and  materials  between 
the  owner  and  contractor  shall  be  in  writing, 
and  shall  be  filed  In  the  office  of  the  county  re- 
corder before  the  work  is  commenced,  plans 
and  specifications  to  which  the  work  is  requir- 
ed to  conform  must  be  filed  with  the  contract. 

(Ed.  Note.— For  other  cases,  see  Mechanics' 
IJens.  Cent.  Dig.  H  109,  110;   Dec.  Dig.  §  74.*] 


3.  Mechanics'  Liens  {|  73*)— SuFriciENCT 
OF  Contbact— Payment  of  Pbice. 

Code  Civ.  Proc.  §  1184,  provides  that  no 
part  of  the  contract  price  shall  be  made  pay- 
able in  advance  of  the  commencement  of  the 
work,  but  shall  by  its  terms  be  made  payable  in 
installments  at  specified  times  thereafter,  or  on 
the  completion  of  specified  parts  of  the  work, 
or  of  the  whole,  provided  that  at  least  25  per 
cent,  of  the  whole  price  shall  be  payable  at 
least  35  days  after  completion  of  the  contract. 
A  building  contract  provided  that  the  contrac- 
tor should  be  paid  "the  actual  cost  of  the  said 
materials  and  the  labor,  plus  10  per  cent,  and  the 
reasonable  value  of  the  same,  to  be  determined 
by  the  amount  of  work  and  labor  done  ♦  *  • 
when  the  same  was  actually  finished  and  com- 
pleted." Held,  that  the  contract  did  not  comply 
with  the  statute,  and  was  void. 

(Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Dec.  Dig.  8  73.*] 

4.  Landlord  and  Tenant  (§  157*)— Im- 
pbovements  by  lessee— liability  oe  own- 
ERS. 

A  lessor  is  not  personally  liable  to  a  con- 
tractor for  improvements  made  upon  the  leased 
premises  under  a  contract  with  the  lessee,  in 
the  absence  of  express  or  imtilied  authority 
from  the  lessor  to  make  the  improvements; 
the  mere  leasing  not  impliedly  authorizing  the 
lessee  to  make  improvements. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  if  571-607;  Dec.  Dig.  { 
157.*] 

5.  Landlobd    awd    Tenant    (f    157*)— Im- 

PBOVEMBNTS      BX      LESSEE  —  LLABILIIT       OF 
OWNEB. 

Code  Civ.  Proc.  f  1192,  provides  that  every 
building  or  improvement  constructed  upon  any 
land  to  the  owner's  knowledge  shall  be  subject 
to  a  mechanic's  lien,  unless  the  owner  shall, 
within  10  days  after  obtaining  knowledge  there- 
of, give  notice  that  he  will  not  be  responsible 
for  the  same  by  posting  notice  in  writing  upon 
the  land  or  improvements,  and  section  1185 
provides  that  the  land  upon  which  any  im- 
provement is  constructed  shall  also  be  subject 
to  a  lien,  if  at  the  commencement  of  the  work, 
or  the  furnishing  of  materials,  the  land  belong- 
ed to  the  person  who  caused  the  improvements 
to  be  made.  Held,  that  the  failure  of  a  lessor 
to  post  the  prescribed  notice  on  the  premises 
would  not  impose  a  personal  liability  upon  him 
for  improvements  made  under  a  contract  with 
the  lessee,  but  would  only  entitle  the  contrac- 
tor to  a  lien  upon  the  fee. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Dec.  Dig.  S  157.*J 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  E.  P.  Mogan, 
Judge. 

Action  by  George  Peterson  against  George 
H.  Frelermuth  and  others.  From  a  judgment 
for  defendants  on  demurrer  to  the  complaint, 
plaintiff  appeals.    Affirmed. 

James  W.  Cochrane  and  R.  P.  Hensball,  for 
appellant.    H.  M.  Anthony,  for  respondents. 

HART,  J.  This  is  an  appeal  from  the 
Judgment  entered  after  and  upon  the  order 
sustaining  a  demurrer. 

The  action  is  for  the  foreclosure  of  a  li^i 
upon  certain  property  for  labor  and  materials 
furnished  in  the  alteration  and  remodeling 
of  certain  buildings  situated  on  said  property. 

It  appears  from  the  complaint  that  the  re- 
spondents are  the  owners  of  certain  real  es- 
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tate  sltnated  In  the  city  of  San  Francisco, 
that  said  respondents  leased  said  property 
to  tbe  defendant  Overman,  and  that  the  lat- 
ter held  and  enjoyed  the  possession  of  the 
same,  as  lessee  under  the  lease  so  executed, 
from  the  1st  day  of  August,  1906,  up  to  and 
including  the  16th  day  of  July,  1907. 

The  complaint  further  alleges  that  on  or 
about  the  22d  day  of  August,  1906,  the 
plaintiff  entered  Into  a  contract  with  the  said 
Overman  under  and  by  the  terms  of  which 
said  Peterson  agreed  to  "raise  the  old  build- 
ings then  situate  upon  the  front  and  rear  of 
the  premises  hereinbefore  described  to  a 
height  of  18  feet  from  the  level  of  the  street; 
to  remodel  said  buildings  throughout  with  tbe 
exception  of  the  residence  of  George  H. 
Frelermuth,  known  as  No.  1562  Ellis  street; 
to  put  in  new  brick  foundations,  wood  col- 
umns, girders,  etc.;  to  roof  and  floor  the  en- 
tire ground  of  said  premises;  to  put  in  parti- 
tions in  four  stores;  to  install  patent  chim- 
neys necessary  for  the  use  of  said  premises 
In  its  remodeled,  altered  and  reconstructed 
condition."  Said  agreement  further  provid- 
ed "that  said  Peterson  should  furnish  all  of 
the  necessary  labor  and  material  to  be  used 
to  fully  complete  tbe  work  of  altering  and 
repairing  said  premises,  millwork,  ironwork, 
cartage  of  debris,  tinning  and  roofing  of  said 
premises;  that  all  of  the  said  materials  were 
to  be  furnished,  and  all  work  and  labor  were 
to  be  done  and  performed  in  said  building  In 
accordance  with  •  •  •  certain  plans  and 
Bpeciflcations  agreed  upon  by  the  parties  and 
to  tbe  satisfaction  of  the  said  Overman; 
•  •  *  that  it  was  agreed  between  the 
plaintiff  and  said  Overman  that  the  said 
Peterson  should  be  paid  therefor  the  actual 
cost  of  the  said  materials  and  the  labor,  plus 
10  per  cent.,  and  the  reasonable  value  of  the 
same,  to  be  determined  by  tbe  amount  of 
work  and  labor  done  and  performed  by  said 
Peterson,  when  tbe  same  was  actually  finished 
and  completed."  It  is  alleged  that  the  actual 
cost  of  the  materials  so  used  by  said  Peter- 
son and  the  labor  performed  under  said 
agreement  Is  the  sum  of  $5,076.26.  It  is  also 
averred  that  said  Peterson  has  fully  perform- 
ed all  of  the  obligations  of  said  contracts  on 
his  part  to  be  performed. 

It  is  alleged  that  said  contract  was  oral 
or  verbal,  and  was  not  signed  by  tbe  parties 
thereto;  that  the  same  or  a  memorandum 
thereof  was  never  recorded  in  the  office  of 
tbe  county  recorder  of  said  city  and  county 
of  San  Francisco.  The  complaint  further 
alleges  that  the  respondents  and  each  of 
them  had  knowledge  on  or  about  the  22d 
day  of  August,  1906,  of  the  remodeling  and 
reconstruction  of  the  buildings  on  the  real 
property  described  In  the  complaint,  and  of 
the  furnishing  of  materials  for  said  purpose 
and  the  performance  of  labor  on  said  build- 
ings by  plaintiff,  but  that,  notwithstanding 
the  possession  of  such  knowledge  by  them, 
they  did  not  post  on  the  premises  or  give  the 
notice  prescribed  by  section  1192  of  the  Code 


of  Civil  Procedure  within  the  time  after  tbe 
acquisition  of  the  knowledge  as  designated  by 
said  section.  The  work  under  said  oral  con- 
tract with  Overman  was  completed  by  the 
plaintiff  on  the  15th  day  of  May,  1907,  and 
on  tbe  11th  day  of  May,  1907,  the  last  named 
filed  and  recorded  his  claim  of  Hen  In  the 
office  of  tbe  county  recorder. 

The  demurrer  is  both  general  and  speclaL 
The  grounds  of  the  special  demurrer  are 
that  the  complaint  is  uncertain,  unintelligi- 
ble, and  ambiguous  in  the  following  partic- 
ulars: That  it  cannot  be  ascertained  there- 
from whether  the  contract  referred  to  there- 
in "was  an  oral  or  a  written  contract": 
that  it  cannot  be  ascertained  therefrom 
whether  "the  plans  and  8i)ecIflcatIons"  men- 
tioned therein  are  signed  by  the  parties  to 
the  contract;  and  that  it  cannot  be  told 
from  the  complaint  whether  said  "plans  and 
specifications"  were  recorded,  and,  "If  so  re- 
corded, when  and  where  recorded."  We 
think  the  complaint  is  amenable  to  tbe  crit- 
icisms of  the  special  demurrer;  but,  as  we 
are  further  of  the  opinion  that  tbe  pleading 
wholly  fails  to  state  a  cause  of  action  of 
any  character  against  the  respondents,  it 
will  not  be  necessary  to  give  extended  notioR 
to  tbe  grounds  of  the  special  demurrer. 

[1]  The  first  proposition  advanced  by  the 
appellant  is  that  the  plaintiff  was  only  a 
materialman,  and  that,  therefore,  he  is  en- 
titled to  a  lien  for  the  value  of  tbe  labor  be- 
stowed upon  and  the  materials  furnished 
in  the  making  of  the  improvements  described 
in  the  complaint.  If  this  contention  be 
sound,  the  complaint  would  manifestly  state 
a  cause  of  action  for  the  enforcement  of  tbe 
lien  filed  upon  the  premises  for  the  value 
of  such  materials.  Section  1183,  Code  Civ. 
Proc.  We  think  the  proposition  Is  nntena* 
ble.  The  complaint  directly  alleges  that  by 
the  contract  between  Overman  and  the 
plaintiff  the  latter  agreed  to  provide  all  the 
labor  and  furnish  all  the  materials  necessa- 
ry for  the  making  of  the  alterations  and 
improvements  as  specified  and  in  accordance 
with  certain  plans  and  specifications;  that 
the  plaintiff  did  perform  all  the  labor  and 
provide  all  the  materials  for  that  purpose; 
and  that  the  actual  cost  of  said  lalMr  and 
materials,  with  the  addition  of  10  per  cent, 
provided  for  by  the  agreement,  amounted 
to  the  sum  of  $5,076.26.  We  cannot  perceive 
how  It  can  reasonably  be  maintained,  under 
these  allegations,  that  plaintiff  was  not  an 
original  contractor. 

One  of  tbe  tests  for  the  determination  of 
the  question  whether  under  agreements  such 
as  the  one  here  the  party  agreeing  to  fur- 
nish both  the  labor  and  the  materials  Is  an 
original  contractor  or  only  a  materialman 
is:  Was  the  amount  or  value  of  the  labor 
trifling  or  Insignificant  when  compared  to 
the  value  of  the  materials  furnished?  Or, 
in  other  words,  was  the  labor  a  mere  essen- 
tial incident  only  of  the  agreement  to  fur- 
nish the  materials?    Bennett  T.  Da  via,  113 
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Cal.  337,  340,  46  Pac.  684,  64  Am.  St  Bep. 
364.  And  In  James  ou  Mechanics'  Liens, 
S  55,  it  is  said:  "The  materialman  who 
merely  furnishes  materials  for  a  bnildlnt; 
must  not  be  confounded  with  the  contrac- 
tor who  fumlEhes  both  materials  and  labor 
for  and  who  constructs  the  building;  nor 
withi  the  laborer  who  furnishes  his  individu- 
al labor  only  upon  the  building.  Nor  must 
the  common  and  statutory  meaning  of  the 
word  'materialman'  be  lost  sight  of  when 
the  person  who  furnishes  the  materials  also, 
and  by  the  same  contract,  furnishes  or  per- 
forms labor  upon  and  in  the  construction  of 
the  buUding  for  which  he  furnishes  the  ma- 
terials. In  such  cases  the  persons  who  fur- 
nish materials  cease  to  be  materialmen  and 
become  original  contractors  or  subcontrac- 
tors as  the  facts  of  the  case  may  be." 

Tested  by  the  rules  thus  stated,  it  seems 
to  be  very  clear  that  there  can  be  no  room 
for  doubting  that  the  plaintiff  was  an  origi- 
nal contractor.  Under  the  terms  of  his 
contract  with  Overman,  as  we  have  seen, 
be  was  to  raise  the  old  buildings  on  the 
premises  to  a  height  of  18  feet  above  the 
level  of  the  street,  to  remodel  said  buildings, 
to  put  in  new  brick  foundations,  wood  col- 
umns, girders,  etc.,  to  roof  and  floor  the 
entire  ground  of  said  premises,  to  put  in 
partitions  in  four  stores,  to  install  patent 
chimneys,  etc.,  and  to  "furnish  all  of  the 
necessary  labor  and  material  to  be  used  to 
fully  complete  the  work,"  etc. 

The  facts  alleged  in  the  complaint  here 
are  materially  different  from  those  in  Sparks 
T.  Bntte  Co.  Grav.  M.  Co.,  55  Cal.  389, 
where  it  was  alleged  that  the  appellant 
merely  furnished  "certain  materials  to  be 
used  •  *  •  in  the  construction  of  a  cer- 
tain bnlldlng."  etc.  The  case  here  is  also 
wholly  different  from  the  case  of  Hinckley 
V.  Field's  Blscnlt,  etc.,  Co.,  91  Cal.  136,  27 
Pac.  594,  where  the  plaintiffs,  under  a  con- 
tract with  the  defendant,  agreed  to  and  did 
install  a  steam  plant  in  the  letter's  factory. 
The  court  held  that  the  plaintiffs  were  mere- 
ly materialmen,  having  manufactured  at 
their  own  shop  the  boiler,  engine,  heater, 
feied  pipes,  and  necessary  attachments,  and 
that  the  work  in  setting  the  machinery  up 
and  in  placing  it  In  proper  position  on  the 
premises  "was  only  the  completion  of  their 
contract  to  deliver  such  finished  machinery, 
and  did  not  convert  them  into  contractors 
for  tlie  erection  of  the  factory,  or  any  part 
of  it,  within  the  true  intent  of  the  statute." 
Bat  in  the  case  of  La  Grill  v.  Mallard,  90 
Cal.  373,  27  Pac.  294,  It  was  held,  In  an 
action  to  foreclose  a  mechanic's  Hen,  that  a 
person  who  contracts  to  paper  and  decorate 
several  rooms  in  a  bulldlue  and  furnishes 
the  material  is  an  original  contractor. 
Speaking  of  the  two  cases  last  mentioned, 
the  Supreme  Court,  In  Bennett  v.  Davis, 
supra,  says:  "The  labor  required  to  place 
the  engines  and  machinery  in  proper  posi- 
tloo  in  the  case  of  Hinckley  t.  Field's  Bis- 


cuit Co.,  supra,  was  evidently  much  greater 
than  the  labor  performed  in  La  Grill  v. 
Mallard,  supra,  but  relatively  to  the  mate- 
rial furnished  it  was  much  less.  In  the  one 
case  the  material  was  not  only  the  principal 
thing,  but  compared  to  it  the  work  was 
trifling.  In  the  other  the  work  was  the  im- 
portant matter." 

In  the  case  at  bar,  the  relative  amount 
or  value  of  the  labor  and  materials  does  not 
appear  from  the  complaint,  but  it  is  evident, 
from  the  extent  of  the  alterations  and  the 
different  kinds  of  work  required  to  make 
them,  that  the  labor  to  be  performed  was 
the  principal  feature  of  the  contract.  The 
complaint  most  certainly  does  not  disclose 
that  plaintiff  merely  agreed  to  sell  Overman 
materials.  He  was  to  perform  the  labor 
and  furnish  the  materials  for  the  completion 
of  a  specified  contract,  according  to  certain 
plans  and  specifications,  and  we  can  see 
no  distinction  between  such  a  contract  ana 
one  by  which  a  contractor  obligates  himself 
to  the  owner  of  property  to  construct  there- 
on a  building  and  furnish  the  necessary  labor 
and  materials  therefor. 

Nor,  as  is  suggested  may  be  done,  can 
the  fact  that  the  contract  here  does  not 
specify  the  contract  price  or  the  total  value 
of  the  labor  and  the  materials  be  set  up 
as  an  excuse  for  failure  to  commit  such 
contract  to  writing  and  to  file  It  as  pre- 
scribed by  law.  It  was  the  duty  of  the  par- 
ties to  have  first  ascertained,  which  they  eas- 
ily could  have  done,  at  least  the  approximate, 
if  not  the  precise,  cost  of  the  labor  and 
materials  essential  to  the  completion  of  the 
contract  and  thus  have  determined  whether, 
in  order  to  entitle  the  contractor  to  a  lien, 
the  contract  was  one  which  the  statute  im- 
peratively requires  shall  be  in  writing  and 
filed  in  the  oflBce  of  the  county  recorder. 
Smith  V.  Bradbury,  148  Cal.  43,  82  Pac  367, 
113  Am.  St.  Rep.  189.  Particularly  is  this 
true  in  a  case  where,  as  here,  it  must  have 
been  apparent  to  the  parties,  when  the  con- 
tract was  made,  from  the  extent  of  the 
work  to  be  done  and  the  materials  to  be 
furnished,  that  the  aggregate  contract  price 
would  be  far  in  excess  of  $1,000.  That  the 
contract  in  this  case  is  one  which  does  not 
entitle  the  contractor  to  a  Hen  on  either 
the  fee  in  the  property  or  the  leasehold 
interest  of  Overman  therein,  whatever  that 
may  amount  to,  is  a  proposition  as  to  which 
there  can  exist  no  degree  of  doubt  Of 
course,  it  follows  that  the  plaintiff  cannot 
maintain  an  action  for  the  enforcement  of 
his  pretended  lien  upon  the  premises. 

Section  1183  of  the  Code  of  Civil  Pro- 
cedure, among  other  things,  provides: 
"  •  •  •  All  such  contracts  shall  be  in 
writing  when  the  amount  agreed  to  t>e  paid 
thereunder  exceeds  one  thousand  dollars, 
and  shall  be  subscribed  by  the  parties  there- 
to; and  the  said  contract,  or  a  memorandum 
thereof,  setting  forth  the  names  of  all  the 
parties  to  the  contract,  a  description  of  the 
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property  to  be  affected  thereby,  together 
with  a  statement  of  the  general  character 
of  the  work  to  be  done,  the  total  amount  to 
be  paid  thereunder,  and  the  amounts  of  all 
partial  payments,  together  with  the  times 
when  such  payments  shall  be  due  and  pay- 
able, shall,  before  the  work  Is  commenced, 
be  filed  In  the  office  of  the  county  recorder 
of  the  county,  or  city  and  county,  where  the 
property  is  situated;  otherwise,  they  shall 
be  wholly  void,  and  no  recovery  shall  be 
had  thereon  by  either  party  thereto;  and 
in  such  case,  the  labor  done  and  materials 
furnished  by  all  persons  aforesaid,  except 
the  contractor,  shall  be  deemed  to  have  been 
done  and  furnished  at  the  personal  instance 
of  the  owner,  and  they  shall  have  a  lien 
for  the  value  thereof." 

We  need  not  quote  from  the  numerous 
decisions  of  the  Supreme  Court  to  show 
that  the  language  thus  extracted  from  sec- 
tion 1183  of  the  Code  of  Civil  Procedure 
means  precisely  what  it  says.  It  will  be 
enough  to  say  that  the  decisions  uniformly 
hold,  as  the  Code  section  plainly  declares 
that  all  contracts,  or  proper  memoranda 
thereof,  between  the  owners  and  original 
contractors  for  labor  to  be  performed  and 
materials  to  be  furnished,  where  the  amount 
agreed  to  be  paid  under  such  contracts  ex- 
ceeds the  sum  of  $1,000,  shall  be  wholly 
void  unless  the  same  be  in  writing,  and,  be- 
fore the  commencement  of  the  work,  filed 
as  said  section  requires.  Willamette,  etc., 
Co.  V.  College  Co.,  94  Cal.  229,  29  Pae.  629; 
Morris  v.  WUson,  97  Cal.  644,  32  Pac.  801; 
Grelg  V.  Rlordan,  99  Cal.  316,  319,  33  Pac. 
913;  Donnelly  v.  Adams,  127  Cal.  24,  59 
Pac.  208;  Laidlaw  v.  Marye,  133  Cal.  170, 
65  Pac.  391;  Smith  v.  Bradbury,  148  Cal. 
41,  82  Pac.  367,  113  Am.  St.  Rep.  189;  Bur- 
nett V.  Glas,  154  Cal.  249,  255,  97  Pae.  423. 

[2]  And  in  the  case  of  Burnett  v.  Glas, 
supra,  it  Is  said,  following  many  previous 
adjudications  of  the  proposition  by  the  Su- 
preme Court,  that,  where  a  building  con- 
tract provides .  that  the  construction  of  the 
building  shall  conform  to  certain  plans  and 
specifications,  the  latter  constitute  an  es- 
sential part  of  the  contract,  and  must  be 
filed  therewith,  otherwise  there  is  a  failure 
to  file  the  contract  within  the  contemplation 
of  section  1183  of  the  Code.  The  complaint 
in  the  case  at  bar  alleges,  as  we  have  shown, 
that  the  work  to  be  performed  under  the 
contract  was  to  be  in  accordance  with  cer- 
tain plans  and  specifications,  and  that  such 
plans  and  specifications  were  not  filed  with 
the  recorder  for  recordation.  Had  the  con- 
tract specifjrlng  the  contract  price  and  the 
terms  of  payment  agreeably  to  the  code  re- 
quirement been  in  writing  and  filed  and 
the  filing  of  the  plans  and  specifications 
therewith  had  been  omitted,  such  omission 
would  have  vitiated  the  contract. 

[3]  The  contract,  moreover,  as  to  pay- 
ments of  the  contract  price,  does  not,  ac- 
cording to  the  averments  of  the  complaint, 


comply  even  approximately  with  the  re- 
quirements of  section  1184  of  the  Code  of 
Civil  Procedure.  The  complaint  alleges  that 
it  was  agreed  between  the  parties  to  the 
contract  that  the  plaintiff  should  be  paid 
for  the  labor  and  materials  "the  actual  cost 
of  the  said  materials  and  the  labor  plus  ten 
per  cent,  and  the  reasonable  value  thereof, 
to  be  determined  by  the  amount  of  work 
and  labor  done  by  said  Peterson,  when  the 
same  was  actually  finished  and  completed." 
This  is  a  substantial  departure  from  the 
requirements  of  the  statute,  and  would  have 
rendered  the  contract  void,  even  If  it  were 
otherwise  valid,  or  otherwise  prepared  and 
filed  as  required  by  law.  Merced  Lumber 
Company  v.  Brusehl,  152  Cal.  372,  92  Pac. 
844. 

[4]  But  it  is  urged  by  appellant  that.  If 
he  has  not  stated  a  case  for  the  enforce- 
ment of  a  lien  on  the  premises,  the  respond- 
ents are,  nevertheless,  personally  responsible 
and  liable,  and  that  against  them  the  alle- 
gations of  the  complaint  disclose  a  cause 
of  action  in  assumpsit.  Therefore,  it  is  con- 
tended, the  demurrer  should  not  have  been 
sustained.  If  the  position  of  appellant  as 
thus  declared  were  sound,  there  could  be 
no  doubt  that  the  complaint  would  stand 
as  against  the  demurrer.  But  we  think 
the  point  cannot  be  maintained.  The  argu- 
ment in  support  of  this  point  is  that,  since 
the  complaint  shows  by  its  averments  that 
the  Improvements  to  be  made  and  which 
were  made  upon  the  buildings  under  the 
contract  between  Overman  and  the  plaintiff 
"were  of  such  a  character  as  that  the  same 
attached  to  and  became  a  part  of  the  realty'' 
and  further  alleges  that  the  sum  sued  for 
constituted  "the  reasonable  value  of  said  ma- 
terials and  labor,"  a  cause  of  action  is, 
therefore,  stated  against  the  respondents  on 
an  Implied  contract,  and  that,  by  reason  of 
their  failure,  as  alleged,  to  give  the  notice 
required  by  section  1192  of  the  Code  of  Civil 
Procedure,  they  are  estopped  from  denying 
such  contract  or  their  personal  liability. 

In  reply  to  these  contentions,  It  Is  first  to 
be  remarked  that  there  Is  absolutely  no 
showing  made  by  the  complaint  that  the  re- 
spondents authorized  the  improvements  call- 
ed for  by  the  contract  between  Overman 
and  Peterson,  or  that  respondents  were  in 
any  manner  connected  with  said  contract. 
There  is,  in  other  words,  no  privity  of  con- 
tract disclosed  by  the  complaint  to  have 
existed  between  the  respondents  and  Over- 
man, or  that  the  latter  acted  as  their  agent 
in  contracting  with  Peterson  for  the  making 
of  tbe  improvements.  So  far  as  we  are  ad- 
vised to  the  contrary  by  the  complaint,  the 
respondents  might  have  leased  the  demised 
premises  to  Overman  with  an  understanding 
or  an  agreement  that  the  latter  might  or 
might  not  improve  the  buildings  on  said 
premises,  according  to  whether  the  purposes 
for  which  he  intended  to  use  them  might  or 
might  not  require  their  alteration  and  tm- 
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provement  In  snch  case,  no  one  will  deny 
the  right  of  Overman  to  make  a  contract 
apon  bla  own  reBponslblllty  with  a  third 
party  for  that  purpose,  or,  under  such  clr- 
cnmstances,  that  the  lessors  could  not  be 
held  personally  liable  to  the  contractor  for 
the  value  of  the  labor  and  materials  employ- 
ed In  the  construction  or  making  of  such  Im- 
provements. If  A.  leases  a  tract  or  piece 
of  land  to  B.  for  a  long  term  of  years,  and 
the  latter,  in  order  to  better  facilitate  the 
use  of  the  land  for  the  purpose  to  which  he 
desired  to  put  ft,  should  construct  a  build- 
ing thereon  without  consulting  the  owner  or 
without  express  or  implied  authority  from 
him  to  make  the  improvement,  could  it  be 
held  within  any  reasonable  contemplation  of 
the  law  of  contracts  that  A.  would  never- 
theless become  personally  liable  to  the  con- 
tractor for  the  value  of  the  labor  and  mate- 
rials used  in  the  construction  of  tlie  build- 
ing? We  think  the  question  answers  Itself. 
If,  as  In  the  case  of  Moore  t.  Jackson,  49 
Cal.  109,  cited  by  appellant,  the  lessee  was 
authorized  as  agent  of  the  lessor  to  con- 
struct the  building  or,  as  here,  to  make  the 
alterations  and  improvements,  then  mani- 
festly a  dUTerent  question  would  be  present- 
ed. In  the  case  mentioned  the  Supreme 
Court,  in  its  opinion,  declares  that  the  evi- 
dence showed  that  the  lessor  authorized  his 
tenant,  or  the  lessee,  to  make  the  repairs. 
Here,  as  we  have  seen,  there  is  no  such  au- 
thority shown  by  the  pleaded  facts.  It  cer- 
tainly will  not  be  argued  that  the  mere  al- 
legation that  the  premises  were  demised  to 
Overman  is  sufficient  to  show  authority  from 
the  respondents  to  the  former  to  make  the 
improvements  specified  in  the  contract;  but 
most  surely  we  would  be  compelled  to  so 
hold  if  we  were  to  sustain  the  argument  of 
counaeL 

[i]  In  the  second  place,  we  think  that 
counsel's  construction  of  section  1192  of  the 
Code  of  Civil  Procedure  is  erroneous.  Said 
section  provides,  among  other  things,  that 
"every  building  or  other  improvement  men- 
tioned in  section  one  thousand  one  hundred 
and  elghty-tluree  of  this  Code,  constructed 
upon  any  lands  with  the  knowledge  of  the 
owner  •  •  •  shall  be  subject  to  any  lien 
filed  in  accordance  with  the  provisions  of 
this  charter,  unless  such  owner  or  person 
having  or  claiming  any  interest  therein  shall, 
witbln  ten  days  after  he  shall  obtain  knowl- 
edge of  the  construction,  alteration,  repair, 
or  work  or  labor,  give  notice  that  he  will 
not  be  responsible  for  the  same,  by  posting 
a  notice  in  writing  to  that  effect,  In  some  con- 
spicuous place  upon  the  said  land,  •  •  * 
or  upon  the  building  or  other  improvements 
situated  thereon.  •  •  * "  It  is  very  clear 
that  the  effect  of  failure  on  the  part  of  the 
lessor  to  post  the  notice  prescribed  by  the 
foregoing  section  is  merely  to  entitle  the  con- 
tractor to  a  lien  upon  the  fee  In  the  demised 
real  property,  and  not  to  impose  a  personal 


liability  upon  the  lessor.  This  announce- 
ment is  in  consonance  with  the  decisions. 
Phelpa  V.  Maxwell's  Creek  Gold  Mining  Conk- 
pany,  49  Cal.  S36;  West  Coast  U  Co.  v. 
Newkirk,  80  Cal.  275, 22  Pac.  281;  Russ  Lum- 
ber Co.  V.  Newkirk,  8T  Cal.  696,  25  Pac.  747; 
Buell  V.  Brown,  131  Cal.  158,  161,  63  Pac. 
167;  Hubbard  ▼.  Lee,  6  Cal.  App.  602,  92  Pac. 
744;    James  on  Mechanics'  Liens,  |  121. 

Under  the  provisions  of  section  1185  of 
the  Code,  where  the  lessor  of  property,  upon 
which  the  lessee  has  constructed  improve- 
ments, has  given  the  notice  required  by  sec- 
tion 1102  of  said  Code,  the  leasehold  Interest 
of  the  lessee  is  subject  to  the  Hen  for  the  Tal- 
ue  of  the  labor  and  materials,  provided,  of 
course,  that  the  contract  for  the  construction 
of  the  building  has  been  reduced  to  writing 
and  recorded  as  required;  but  there  is  no  lan- 
guage either  In  section  1186  or  1192  of  the 
Code  of  Civil  Procedure  Imposing  npon  the 
lessor,  or  the  owner  of  the  property.  In  such  a 
case,  a  personal  liability  for  the  labor  and 
materials  bestowed  npon  the  work.  This  la 
not  to  say,  however,  that  a  personal  liability 
does  not  exist  against  some  one,  for.  Indeed, 
one  does  so  exist,  but  it  arises,  not  from  the 
provisions  of  our  mechanic's  Hen  act,  but  "up- 
on general  principles  of  law,  and  irrespective 
of  the  provisions  of  the  act"  Phelps  ▼.  M.  O. 
G.  M.  Co.,  supra;  West  Coast  I*  Ca  t.  New- 
kirk, supra. 

Thus  it  will  be  observed,  as  sound  principle 
dictates,  that,  in  order  to  personally  bind  the 
respondents  here  for  the  consequences  of  the 
contract  between  Overman  and  the  plaintiff, 
it  should  have  been  shown  by  clear  and 
direct  averments  that  there  existed,  as  to 
said  contract,  contractual  privity  between 
Overman  and  the  respondents — ^that  is,  that 
the  latter  were  in  legal  contemplation  parties 
to  the  contract  or  authorized  the  work  and 
materials  called  for  by  it  to  be  done  and 
furnished.  This  as  we  have  pointed  out, 
has  not  been  shown.  In  other  words.  Over- 
man, so  far  as  the  complaint  discloses,  was 
the  lessee  in  actual  possession  of  the  prem- 
ises when  the  contract  was  made,  and,  with- 
out any  sngrgestlon  or  authorization  from 
the  respondents,  himself  alone  made  the  con- 
tract with  the  plaintifT. 

We  see  no  possible  ground  upon  which  the 
complaint  may  be  held  sufficient  as  against 
the  demurrer,  and  the  Judgment  Is  accord- 
ingly affirmed. 

17  Cal.  App.  m 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT,   J. 


HOVEY   V.   THORP.      (Civ.   1,022.) 

(District   Court   of   Appeal,    Second   District, 

California.    Dec  18,  1911.) 

APPEAt  AND  Ebrob   (S  706*)— New  TbiaI/— 
Sufficiency  or  Showing. 

A  bill  of  exceptions  sufficiently  shows  that 
application  was  made  for  a  new  trial,  where  It 
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shows  the  notice  of  Intention  and  the  grounds 
therefor,  that  the  case  came  on  for  hearing, 
that  counsel  for  both  parties  were  present, 
that  the  case  was  submitted,  and  thereafter 
the  court  granted  the  motion  and  ordered  a  new 
trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2944-2947;  Dec.  Dig.  § 
706.»] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Leon  F.  Moss,  Judge. 

Action  by  Clara  W.  Hovey  against  0.  I. 
Thorp.  From  an  order  granting  a  new  trial, 
defendant  appeals.    Affirmed. 

Boland  O.  Swaffleld,  for  appellant  George 
A.  Skinner  and  E.  S.  WllUauis,  for  respdnd- 
ent 

ALLEN,  P.  J.  This  l8  an  appeal  from  an 
order  of  the  superior  court  of  Los  Angeles 
county  granting  a  new  trial.  Appellant's 
sole  contention  is  that  the  order  granting  a 
new  trial  was  made  without  an  application 
therefor  by  respondent. 

We  see  no  merit  in  this  proposition.  The 
bill  of  exceptions  shows  the  notice  of  inten- 
tion and  the  grounds  therefor;  that  the 
cause  came  on  for  hearing,  and  that  counsel 
for  both  parties  were  present;  that  the  cause 
was  submitted,  and  thereafter  the  court 
granted  the  motion  and  ordered  a  new  trial. 
The  record  discloses  that  nothing  remained 
for  hearing  bat  this  motion;  that  the  caase 
which  came  on  for  hearing  was  such  motion, 
and  the  order  was  in  connection  therewith. 
The  grounds  for  the  motion  sufficiently  ap- 
pear from  the  bill  of  exertions.  A  case  Is 
not  presented  where  the  notice  of  motion 
and  the  grounds  therefor  caimot  be  consider- 
ed on  account  of  the  failure  to  Incorporate 
the  same  In  a  bill  of  exceptions.  WUllams  t. 
Hawley,  144  Cal.  100,  77  Pac.  762.  The  ap- 
plication for  new  trial  and  the  grounds  there- 
for sufficiently  appear  from  the  bill  of  ex- 
ceptions, without  considering  the  order  of 
the  trial  court  made  pending  the  appeal  and 
directed  to  be  entered  nunc  pro  tunc. 

Order  affirmed. 

We  concur:    JAMES,  J.;   SHAW,  J. 


17  Cal.  App.  «04 

Ex  parte  CUTTING.     (Cr.  221.) 

(District  Court  of  Appeal,  Second  District, 
California.     Dec.  7,  1911.) 

1.  Intoxicating    Liquors    (§    50*)— Unlaw- 
ful Sales — "Sale." 

The  property  of  a  social  club  which  sold 
liquor  to  its  members  is  owned  in  common  by 
its  stocldiolders,  and  the  money  paid  for  liquor 
goes  into  the  corporate  fund  in  lieu  of  the  liq- 
uor received  by  him,  which  belonged  to  the  cor- 
poration, and  is  used  to  support  the  club,  so 
that,  if  there  be  a  profit  from  the  sales  of  liq- 
uor, it  lessens  the  amount  which  those  members 
not  purchasing  liquor  from  the  club  would  have 
to  pay.  Held,  that  the  dispensing  of  liquor  to 
club    members   is   a   "sale"   within   San   Diego 


City  Charter,  c.  2,  woibi.  33,  anthortzlng  tin 
council  to  regulate  the  sale  of  intoxicants. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  8  50.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6291-0306;    voL  8,  p.  7703.] 

2.  Intoxicating  Liquohs  (|  15*)— Sale  bt 
Social  Clubs — Validity  of  Regulations. 
San  Diego  City  Charter  gives  the  council 
power  to  impose  a  license  tax  upon  the  sale  and 
retail  of  liquors,  and  upon  all  business  places 
not  prohibited  by  law  that  may  require  a  spe- 
cial police  surveillance,  or  !»  prejudicial  to 
public  morals  and  the  general  welfare.  An  or- 
dinance made  it  unlawful  for  any  agent  of  a 
social  club  to  maintain  a  l>arroom  where  intox- 
icants were  sold,  or  given  away  without  a  li- 
cense issued  to  the  club,  upon  verified  petition 
of  the  directors  of  the  club,  and  that  the  com- 
mon council,  after  investigation  as  to  whether 
the  persons  were  suitable  persons  to  sell  liq- 
uors, and  that  the  clubroom  was  a  suitable 
place,  and  that  it  was  a  bona  fide  club,  should 
pass  upon  the  application.  The  ordinance  fixed 
the  license  at  $u  a  month,  requires  ail  liquors 
to  be  drunk  on  the  premises,  prohibits  gambling, 
and  requires  a  report  every  tnree  months  by  the 
officers  and  persons  selling  the  liquors,  and  pro- 
hibits licenses  for  social  clubs  exceeding  25 
from  being  granted.  Held,  that  the  ordinance 
was  a  reasonable  exercise  of  the  police  power 
of  the  city  under  its  charter,  and  was  valid. 
[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  i  15.«] 

In  the  matter  of  the  application  of  J.  M. 
Cutting  for  a  writ  of  habeas  corpus.  Writ 
denied. 

A.  J.  Morganstern,  for  petitioner.  W.  B. 
Andrews,  for  respondent 

ALLEN,  P.  J.  Petitioner  has  been  con- 
victed by  the  city  Justice's  court  of  the  city 
of  San  Diego  for  a  violation  of  the  provisions 
of  an  ordinance  of  said  city,  No.  4.345,  the 
same  being  entitled:  "An  ordinance  impos- 
ing municipal  licenses  on  social  clnbs  in  the 
city  of  San  Diego,  California,  providing  the 
manner  of  issuing,  collecting  and  revoking 
the  same,  regulating  the  sale  of  liquor  In 
such  clubs,  and  fixing  a  penalty  for  the  vio- 
lation of  said  ordinance."  By  the  first  sec- 
tion of  the  ordinance  it  is  made  unlawful  for 
any  officer,  agent,  or  employ*  of  any  social 
club  to  maintain  a  clubhouse,  clubroom,  bar- 
room, or  other  place  where  any  wine,  ale, 
beer,  or  any  spirituous,  vinous,  malt,  or 
mixed  liquors,  or  any  intoxicating  drinks, 
are  sold,  dispensed  or  given  away  to  the  mem- 
bers of  such  social  club,  or  to  the  guests  of 
such  members,  or  for  any  person  in  said 
clubhouse,  etc.,  to  sell,  dispense  or  give  away 
to  any  member  of  such  social  club,  or  to  any 
guest  of  any  member,  any  wine,  ale,  etc., 
without  a  license  therefor  Issued  to  such 
social  club,  as  provided  in  said  ordinance. 
Section  4  provides  that  no  license  shall  be 
authorized  to  be  issued  under  the  ordinance, 
except  upon  a  verified  petition  under  oath  of 
the  board  of  directors  or  trustees  of  such  so- 
cial club,  which  petition  must  contain  a  state- 
ment of  the  Incorporation  of  such  social  club; 
a  list  of  officers  and  persons  who  are  to  have 
charge  and  control  of  the  dispensing  of  Uq- 
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Qors  in  the  clubhoase  of  sncb  dab;  the 
location  of  such  clubhouse,  wherein  liquors 
are  to  be  sold,  dispensed  or  given  away;  the 
names  of  the  members  of  such  club,  and 
their  addresses,  showing  a  membership  of  at 
least  50  persons;  a  statement  that  said  club 
has  been  incorporated  and  in  existence  for 
a  period  of  at  least  six  months  prior  to  the 
date  of  such  petition,  and  has  been  occupying 
the  clubhouse  during  the  whole  of  said  time; 
that  such  club  is  a  bona  fide  social  club,  or- 
ganized and  conducted  in  good  faith,  with  a 
limited  and  selected  membership,  owning  its 
property  in  common.  Section  6  provides 
that,  upon  the  presentation  of  such  petition, 
the  common  council,  after  investigation  as  to 
whether  the  persons  In  the  control  of  such 
club  are  sober,  suitable,  and  proper  persons 
to  sell  and  dispose  of  intoxicating  liquors, 
and  that  the  same  la  a  suitable  place  In  which 
to  maintain  a  clubroom  or  barroom,  and 
that  It  is  a  bona  fide  club  and  not  a  mere  pre- 
tense, shall  pass  upon  the  question  of  such 
application  and  grant  or  deny  the  license; 
the  rate  of  license  being  fixed  at  $5  per 
month.  The  ordinance  further  provides  that 
all  Uqnors  sold  or  dispensed  in  such  club- 
room  shall  be  drunlc  on  the  premises,  and 
that  no  Intoxicating  liquors  dispensed  by 
sach  club  are  to  be  carried  off  the  premises, 
and  that  no  gambling  games  are  to  be  allow- 
ed; that  iat  least  once  every  three  months  the 
president  and  secretary  of  such  club  shall 
prepare  a  statement  of  the  officers  and  the 
persons  having  charge  and  control  of  the 
dispensing  of  liquor,  with  their  addresses, 
and  deliver  the  same  to  the  chief  of  police; 
that  the  council  has  power,  after  a  hearing, 
to  revoke  any  license  issued  for  a  violation 
of  any  of  the  provisions  of  the  ordinance; 
that  no  licenses  for  social  dubs  In  excess  of 
25  shall  be  granted  at  any  time  by  said  com- 
mon conncil.  The  ordinance  prohibits  the 
transfer  of  any  license,  and  provides  a  ca- 
nity for  a  violation  of  such  ordinance. 

The  contention  of  petitioner  is  that  the 
city  council,  under  its  charter,  has  no  power 
to  pass  such  an  ordinance,  and  that  the  same 
Is  unreasonable,  arbitrary,  and  attempts  to 
regulate  a  lawful  association  which  is  not 
per  se  inmioral  or  dangerous  to  the  public 
health,  and  that  no  need  for  the  exercise 
of  police  power  appears  to  exist  in  order 
to  warrant  the  enactment  of  such  an  ordi- 
nance. The  charter  of  the  city  of  San  Diego 
by  subdivision  33  of  chapter  2  gives  to  the 
council  the  power  to  regulate  and  impose 
a  license  tax  upon  the  sale  at  retail  of  tobac- 
co, cigars,  alcohol,  or  malt  liquors,  and  upon 
all  business  places  not  prohibited  by  law  that 
may  require  special  police  surveillance,  or 
that  may  be  prejudicial  to  public  morals  and 
the  general  welfare. 

[11  There  Is  no  basis  for  petitioner's  con- 
tention that  the  dispensing  of  liquor  owned 
by  a  social  club  to  its  members  for  a  con- 
sideration is  not  a  sale.  While  the  proper- 
ty of  such  a  corporation  is  owned  in  common 
by  its  stockholders,  when  one  or  more  of  the 
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stockholders  receives.  In  consideration  of  a 
cash  payment,  or  on  credit,  a  portion  thereof, 
such  portion  so  received  is  the  separate  prop- 
erty of  the  meml>er.  The  money  be  pays 
goes  Into  the  corporate  fund,  in  lieu  of  the 
common  property  so  dispensed,  and  Inures 
to  the  benefit  of  those  who  drink  or  smoke, 
as  well  as  to  those  who  do  not.  This  money 
goes  to  the  support  of  the  club,  and.  If  there 
be  a  profit,  lessens  the  burdens  upon  those 
members  who  do  not  indulge  in  a  use  of  this 
species  of  club  property.  As  said  by  the 
Supreme  Court  of  Oregon  In  State  v.  Kline, 
50  Or.  426,  93  Pac.  237:  "While  the  cases 
cannot  be  reconciled,  the  current  as  well  as 
the  weight  of  authority  is  undoubtedly  in 
favor  of  the  rule  that  the  distribution  and 
consumption  of  liquors  in  a  club  by  its  mem- 
bers in  the  manner  above  stated  is  a  sale,  and 
a  violation  of  laws  of  the  nature  stated" — 
the  manner  of  distribution  therein  being  not 
unlike  that  in  the  case  under  consideration. 
In  Manning  v.  Canon  City,  45  Colo.  571,  101 
Pac.  978.  23  L.  R.  A.  (N.  S.)  192,  the  Supreme 
Court  of  Colorado  says  in  reference  to  the 
dispensing  of  liquor  by  a  club  to  Its  mem- 
bers for  a  consideration:  "The  money  that 
is  received  is  used  to  replenish  the  treasury 
of  the  club,  and  In  buying  other  liquors  or 
supplies.  The  meml>er,  assuming  that  he  has 
an  interest  in  It,  has  but  a  minute  Interest; 
and,  when  he  exchanges  his  money  for  a 
quantity  of  liquor,  he  pays  for  his  minute 
interest  and  the  interest  of  each  of  the  other 
members.  •  ♦  •  When  the  members  of 
the  club  clothe  the  board  of  control  with  the 
authority  to  dispose  of  liquor  belonging  to 
the  club,  they  relinquish  their  right  to  have 
the  entire  property  of  the  club  remain  intact 
for  Joint  use,  occupancy,  and  enjoyment  of 
all  the  members,  and  make  such  board  their 
agents  to  dispose  of  the  liquor,  and,  in  our 
opinion,  such  disposal  by  the  board  Is  a 
sale  pure  and  simple."  It  is  settled  law  that 
a  sale  is  an  agreement  by  which  one  of  two 
contracting  parties,  called  the  seller,  gives  a 
thing  and  passes  title,  in  exchange  for  a  cer- 
tain price  in  current  money,  to  the  other 
party,  who  is  called  the  buyer  or  purchaser, 
who  on  his  part  agrees  to  pay  such  price. 

We  recognize  no  distinction  between  a 
transfer  by  a  corporation  or  partnership,  of 
which  the  buyer  Is  a  member,  of  a  portion  of 
the  corporate  or  partnership  property  for  a 
consideration,  and  that  of  any  other  purchase 
or  sale  of  property.  In  both  instances  the 
title  to  specific  property  passes  for  a  con- 
sideration, and  the  transaction  is  a  sale.  If 
we  are  correct  in  the  views  Just  expressed, 
the  transaction  here  involved  is  comprehend- 
ed within  subdivision  33,  c.  2,  of  the  charter. 

[2]  Aside  from  this,  however,  the  charter 
authorizes  the  licensing  of  places  not  pro- 
hibited by  law  that  may  require  special 
I)ollce  surveillance,  and  that  may  be  preju- 
dicial to  public  morals  and  the  general  wel- 
fare. This  court,  upon  the  authorities  cited, 
has  heretofore  held  in  Re  Kidd,  5  Cal.  App. 
159,  89  Pac  987,  that  there  is  no  Inherent 
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right  in  a  citizen  to  sell  Intoxicating  liquors; 
and  certainly  there  should  be  no  question  as 
to  the  necessity  for  police  surveillance  over 
places  dispensing  spirituous  liquors.  The 
evils  which  may  result  therefrom  may  not 
be  as  aggravated  as  those  which  would  fol- 
low the  keeping  of  a  public  house  or  bar  for 
a  like  purpose,  but  the  possibility  of  evil 
necessitates  police  control,  and  the  character 
of  this  control  is  a  legislative  matter.  In 
the  case  at  bar  we  see  nothing  as  Indicating 
the  unreasonable  character  of  the  control 
exercised.  There  Is  nothing  In  the  ordi- 
nance Interfering  with  the  social  relations  be- 
tween members  of  a  club,  nor  restricting 
them  in  any  Teapect,  except  as  to  their  en- 
gaging In  a  trafllc  the  effect  of  which  may 
be  Injurious.  That  the  legislative  body  may 
absolutely  prohibit  the  sale  of  liquor,  even  by 
clubs,  is  unquestioned,  and  this  right  and 
power  to  prohibit  comprehends  the  lesser 
power  of  control.  The  Constitution  confers 
police  power  upon  the  municipal  authorities 
when  not  in  conflict  with  general  laws. 
There  is  nothing  in  this  ordinance  conflicting 
with  general  laws.  Within  proper  police 
regulations,  it  is  within  the  province  of  a 
municipality  to  regulate  its  local  affairs,  and 
It  is  the  duty  of  the  court  to  uphold  such 
regulations,  except  it  manifestly  appears  that 
rights  secured  to  a  citissen  have  been  con- 
travened. There  is  no  right  sought  to  be 
controlled  by  this  ordinance  other  than  tbe 
light  to  traffic  In  intoxicatln?  liquors,  which 
is  not  an  Inherent  right  in  tbe  citizen.  This 
ordinance,  therefore,  being  exercised  only 
for  the  purpose  of  protecting  public  safety, 
the  public  health  and  the  public  morals,  is 
in  our  opinion,  a  valid  enactment.  Conced- 
ing that  a  man's  club  In  certain  Instances  is 
the  only  flreslde  of  many  of  the  members, 
nevertheless,  the  right  to  dispense  for  pay 
Intoxicating  liquors  even  at  the  fireside  is  a 
proper  subject  of  police  regulation.  Whether 
or  not  a  necessity  existed  for  this  ordinance 
Is  a  matter  for  the  city  council,  and  not  for 
the  court  There  Is  nothing  In  the  ordinance 
directed  to  any  acts  of  the  association  ex- 
cept those  which  from  their  nature  may  be 
prejudicial  to  good  order  and  injurious  to  the 
public  welfare. 

In  our  opinion,  the  ordinance  is  a  valid 
exercise  of  the  police  power  and  reasonable, 
and  the  action  of  the  municipal  authorities 
in  relation  thereto  should  be  sustained. 

The  writ  is  denied. 

We  concur:    JAMES,  J.;   SHAW,  J. 

17  Cal.  App.  <7< 

Ex  parte  BOSS.     (Cr.  231.) 

(District  Court  of  Appeal,  Second  District, 

California.     Dec.  18,  1911.) 

Habeas  Corpus  (|  85*)— Discharge  op  Ac- 
cused    BODND     OVEB     FOB     TBIAL— RECORD. 

Where  the  evidence  on  a  preliminary  ex- 
amination of  accused   is  not  authenticated,  on 


habeas  corpus  by  him  for  Ms  discharge  from 
custody  under  a  warrant  binding  him  over,  tbe 
writ  must  be  denied. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Dec.  Dig.  i  85.*] 

Habeas  corpus  by  Charles  E.  Ross  for 
his  discharge  from  custody  under  a  warrant 
binding  him  over  to  answer  for  crime.  De- 
nied. 

Conkllng  &  Brown,  for  petitioner. 

PER  CURIAM.  The  writ  must  be  denied 
for  various  reasons:  First,  the  evidence 
had  upon  the  preliminary  examination  Is 
not  authenticated  In  any  manner.  Second, 
while  the  aggressive  acts  of  defendant  were 
directed  toward  a  third  party,  they  were 
done  in  tbe  presence  of  the  officer,  and  so 
terrorized  him  that  he  was  prevented  from 
discharging  a  duty,  and  the  effect  of  which 
was  to  resist  such  officer.  As  to  the  other 
offense  of  assault  with  a  deadly  weapon,  it 
may  be.  If  the  case  of  People  v.  Sylva,  143 
Cal.  62,  76  Pac.  814,  is  to  be  followed  as  a 
correct  exposition  of  the  law,  that  upon  a 
final  trial  It  might  be  held  insufficient  to 
warrant  a  conviction  of  the  exact  offense 
charged,  although  not  of  lesser  offenses  em- 
braced therein.  But  .upon  a  preliminary 
hearing  we  regard  the  unauthentlcated  evi- 
dence presented  as  Insufficient,  evem  If  au- 
thenticated, to  warrant  the  writ. 

Assuming  that  ,reasouable  grounds  are 
shown  to  warrant  the  magistrate  In  bind- 
ing the  petitioner  over,  the  ball  Is  not  ex- 
cessive. 

Writ  denied. 


17  Cal.  App.  AM 
LOS  ANGELES  PAC.  CO.  v.  HUBBARI) 
et  al.,  Board  of  Public  Works. 
(Civ.  998.) 

(District  Court  of  Appeal,  Second  District, 
California.  Dec.  13,  1911.  Rehearing  De- 
nied Jan.  12,  1912.  Denied  by  Supreme 
Court,  Feb.  9,  1912.) 

1.  Propertt  (|  2*)— Nature  of  Riqht  or 
"Propertt.'* 

"Property"  is  a  eeneric  term,  which,  under 
Civ.  Code,  J  654,  includes  anything  which  may 
be  the  subject  of  ownership. 

[EM.  Note.— For  other  cases,  see  Property, 
Cent.  Dig.  I  2;   Dec  Dig.  i  2.* 

For  other  deflnitions,  see  Words  and  Phrases, 
vol.  «,  pp.  5693-5728;    voL  8,  pp.  7768-7770.] 

2.  Municipal  Corporations  (5  425*)— Street 
Improvements— Assessment  fob  Benefits 
—Statutory  Provisions  —  "Propebtt'  ' — 
"Land." 

Laws  1903,  p.  876,  relating  to  street  open- 
ings, requires  by  section  15  that  each  lot,  piece, 
or  parcel  of  land  be  designated  upon  a  diagram 
as  a  basis  for  assessments.  Section  17  requires 
the  amount  of  assessment  to  be  set  opposite 
each  lot,  piece,  or  parcel  of  land  which  under 
section  20  is  made  a  lien  upon  the  property  as- 
sessed. These  sections  and  sections  23  and  26, 
use  the  terms  "property,"  "lands,"  and  "each 
lot,  piece  or  parcel  of  land,"  interchangeably. 
Held  that,  in  requiring   the  superintendent   of 


'For  other 
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stmta  to  tsseas  the  benefits  from  street  im- 
provementa  on  the  property  of  any  street  rail- 
road within  the  assessment  district,  the  word 
"property"  was  ased  in  a  limited  sense  and  as 
referring  to  that  species  of  property  designated 
as  "land,"  which  as  defined  by  Civ.  Code,  { 
6S9,  is  "the  solid  material  of  the  earth,"  and 
hence  there  was  no  authority  for  an  assessment 
against  the  "ties,  tracks,  poles,  rails  and  switch- 
es" a«  such  or  apart  from  the  franchise. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  H  1031-1034;  Dec. 
Dig.  i  425.» 

For  other  definitions,  see  Word*  and  Phrases, 
Tol.  6,  pp.  3975-3984;    vol.  8,  pp.  7T0O-7701.) 

S.  Stbket  Railboadb  (I  28*)— Fbanohibb— 
Nature  of  Rioht  Acquired  in  Street. 
A  franchise  to  construct,  maintain,  and 
operate  a  street  railroad  along  and  over  certain 
■treeta  constitutes  an  estate  or  property  in  the 
land  of  the  streets. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  i|  39-42,  63-65;  Dec.  Dig. 
f  28.*] 

4.  MuNiciPAi.  Corporations  (|  425*)— Street 

IMPBOVEMENTS  —  ASSEBSUENTB  —  FBOPEBTT 

LxABLB— Street  Railroads. 

A  street  railroad  company  operating  its 
line  along  and  over  a  street  under  a  franchise, 
which  is  benefited  by  the  widening  of  a  street, 
may  be  required  to  pay  the  cost  of  such  im- 
provement in  proportion  to  the  benefits  received. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  M  1031-1034;  Dec. 
Dig.  S  425.»j 

B.  IffuniciPAi.  COBPORATiONB  (1 425*)- Stbeet 
Ihpbotkkkntb  —  Street  Railroads  —  Ab- 
■KSSMENT  OF  Rioht  of  Wat. 

The  right  of  way  of  a  street  railroad  front- 
tng  and  abutting  upon  a  street  is  not  subject 
to  assessment  for  the  cost  of  improving  the 
street  under  the  general  langnage  used  in  the 
Vrooman  act 

[Ed.  Note.— For  other  eases,  see  Mnnicipal 
Corporations,  Cent  Dig.  U  1031-1034;  Dec. 
Dig.  f  425.»J 

C  MoRiciPAi.  Oobpobationb  (1 407*)— Street 
Impboveuents— Abbebbiient  roB  Benefitb 
—Right  of  Way— Constitutionai.  Pbovi- 

■lONS. 

There  iB  no  constitutional  objection  to  an 
act  of  the  Legislature  providing  for  the  assess- 
ment of  all  or  a  part  of  a  street  railroad  right 
of  way,  whether  owned  by  it  in  fee  or  consist- 
ing merely  of  an  easement,  to  cover  benefits  re- 
enVed  from  the  widening  of  the  street 

[Eld.  Note.— For  other  eases,  see  Municipal 
Ooipontiona,  Dec  Dig.  i  407.*] 

7.    MUIflCIPAi;   OOBPOBATIONB  (|  425*)— STREET 

Opbrinob  —  Pbopbbtt  Liable  to  Assesb- 
ifZNT— Stbbbt  Railboadb— Usb  of  Street 
Ukoeb  F&ancbjbe  —  "Land"  —  "Piece  of 
I«and" — "Parcel  of  Land." 

LawB  1903,  p.  876,  relating  to  opening  and 
widenins  of  atieets,  inrovides  by  section  16  that 
the  snperintendent  of  streets  upon  receiving  a 
diagram  shall  assess  the  cost  of  an  improve- 
ment npon  the  land  in  the  district,  including 
the  property  of  any  railroad.  Beld,  in  view 
of  Civ.  Code.  I  3541,  declaring  that  an  inter- 
pretation which  gives  effect  is  preferred  to  one 
which  makes  void,  that  as  all  railroad  land  oth- 
er than  rights  of  way  was  subject  to  assessment 
oader  the  general  language  used,  it  was  intend- 
ed to  assess  its  rights  of  way,  whether  consist- 
ing of  an  easement  or  title  in  fee,  and  that  the 
lue  of  the  street  for  the  purposes  specified  in 
its   franchise  constituted  a  piece  or  parcel  of 


land  within  the  meaning  of  the  act  subject  to 
assessment  for  resulting  benefits. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1031-1034;  Dec. 
Dig.  {  425.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  516&-5168,  5377.] 

8.  Municipal  Corporations  (J  425*)— Street 
Impboveuents— Property  Liable  to  Ab- 
BEssMENT  —  Stbeet  Railboaos  —  Tibs, 
Tbactkb,  and  Poles. 

Where  a  street  railroad's  use  of  a  street 
for  the  purposes  specified  in  its  franchise  con- 
stitutes a  piece  or  parcel  of  land  within  the 
meaning  of  that  term  as  used  in  the  street 
opening  act  (Laws  1903,  p.  376),  and  as  such 
subject  to  assessment  for  benefits,  the  assess- 
ment of  its  franchise  constituted  also  an  assess- 
ment of  the  "ties,  tracks,  poles  and  switches" 
included  In  the  greater  term  franchise,  and  the 
specific  mention  of  them  was  surplusage. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1031-1034;  Dec. 
Dig,  f  426.*i 

Appeal  from  Superior  Court,  Los  Angeles 
County;   W.  P.  James,  Judge. 

Action  by  the  Los  Angeles  Pacific  Company 
against  A.  A.  Hubbard  and  others,  constitut- 
ing the  Board  of  Public  Works  of  the  City  of 
LoB  Angeles,  to  enjoin  the  sale  of  its  tracks, 
etc.,  for  an  unpaid  assessment  for  a  street 
improvement  Judgment  for  plaintiff,  and 
defendants  appeal.    Reversed. 

John  W.  Shenk,  City  Atty.,  and  Charles  D. 
Houghton,  Deputy  City  Atty.,  for  appellants. 
Gumey  E.  Newlin  and  J.  W.  McKInley  (Roy 
V.  Reppy,  of  counsel),  for  regpondent. 

SHAW,  J.  In  proceedings  had  and  taken 
by  the  city  of  Los  Angeles  for  the  purpose 
of  o];>ening  and  widening  Sixteenth  street, 
pursuant  to  the  provisions  of  the  street  open- 
ing act  of  1903,  an  assessment  for  the  cost 
of  the  proposed  improvement  was  levied 
against  the  lands  and  property  located  with- 
in the  boundaries  of  the  district  as  specified 
in  the  ordinance  of  intention.  Among  other 
assessments  was  one  levied  upon  certain 
property  of  plalntUf  within  the  district  so 
established,  which  assessment  so  made  was 
as  follows:  "All  ties,  tracks,  poles,  wires, 
switches,  franchises,  etc.,  used  In  operating 
an  electric  street  railway  on  Sixteenth 
street,  between  the  west  line  of  Flgueroa 
street  prolonged  southerly  across  Sixteenth 
street  and  the  intersection  of  said  electric 
street  railway  tracks  with  the  electric  street 
railway  tracks  of  the  Los  Angeles  Interurl>an 
Railway  Company  at  Georgia  street,  and  be- 
tween the  intersection  of  the  said  electric 
street  railway  tracks  with  the  electric  street 
railway  tracks  of  the  Los  Angeles  Interur- 
ban  Railway  Company  at  Burlington  avenue 
and  the  east  line  of  Pacific  avenue  prolonged 
southerly  across  Sixteenth  street"  Plaintiff 
refused  to  pay  the  assessment,  and  the  prop- 
erty so  assessed  was  advertised  for  sale  on 
account  of  delinquency  in  the  payment  there- 
of, whereupon  this  action  was  instituted, 
praying  that  defendants  as  said  board  of  pub- 
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Uc  works  be  perpetually  enjoined  from  mak- 
ing such  sale.  Judgment  went  for  plaintiff, 
and  defendants  appeal  therefrom  on  tbe 
Judgment  roll.  The  property  assessed  consti- 
tutes a  part  of  an  electric  railroad  owned 
and  operated  by  plaintiff  within  and  extend- 
ing from  the  city  to  points  outside  thereof. 

The  chief  ground  urged  In  support  of  a 
reversal  InvolTes  the  question  as  to  whether 
the  property  described  Is  subject  to  an  as- 
sessment under  the  act  pursuant  to  the  pro- 
Tisions  of  which  the  proceedings  were  had. 
Appellants  base  their  right  to  make  the  as- 
sessment upon  section  16  of  the  act,  which 
requires  the  street  superintendent,  upon  de- 
livery to  him  of  a  diagram  made  by  the  city 
engineer  showing  "each  separate  lot,  piece, 
or  parcel  of  land  within  the  assessment  dis- 
trict," together  with  the  dimensions  of  each 
such  parcel  (Id.,  {  15),  to  "assess  the  total 
expense  of  the  proposed  Improvement  upon 
and  against  the  lands,  including  the  proper- 
ty of  any  railroad  or  street  railroad  within 
said  assessment  district,  *  *  *  In  pro- 
portion to  the  benefits  to  be  derived  from 
said  improvement." 

[1]  "Property"  Is  a  generic  term,  and, 
since  it  includes  anything  which  may  be  the 
subject  of  ownership  (Civ.  Code,  8  654),  its 
meaning  in  a  given  case,  and  whether  or  not 
limited  In  application,  must  be  determined 
by  ascertaining  the  sense  in  which  it  is  used. 

[2]  It  Is  apparent  from  a  reading  of  the 
act  that  the  Legislature  used  the  term  "prop- 
erty" as  applying  to  land  only.  Indeed, 
throughout  the  act,  the  words  "property," 
"lands,"  and  "each  lot,  piece,  or  parcel  of 
land"  are  used  interchangeably.  Section  15 
requires  each  lot,  piece,  or  parcel  of  land  to 
be  designated  upon  a  diagram,  which  dia- 
gram forms  the  basis  for  the  acta  of  the  su- 
perintendent in  making  the  assessment.  Sec- 
tion 17  pre8cril>es  the  manner  of  making  the 
assessment,  the  amount  of  which  shall  be 
set  opposite  each  "lot,  piece,  or  parcel  of 
land"  which  assessment  (section  20)  shall  be 
a  lien  upon  "the  property  against  which  It 
Is  made."  Upon  offering  the  property  for 
sale  for  delinquent  assessments.  It  shall  be 
sold  (section  23)  to  the  one  who  will  take  the 
"least  quantity  of  land"  and  pay  the  assess- 
ment, and  to  whom  the  street  superintendent 
shall  execute  a  certificate  of  sale  (section  26), 
"setting  forth  a  description  of  the  property 
sold."  These  and  other  provisions  clearly 
Indicate  that  In  requiring  the  superintendent 
of  streets  to  assess  the  "property  of  any  rail- 
road or  street  railroad  within  said  assess- 
ment district"  the  Legislature  used  the  word 
"property"  In  a  limited  sense,  and  as  having 
reference  to  that  species  of  property  only 
designated  as  laud,  which  is  "the  solid  ma- 
terial of  the  earth."  Civ.  Code,  {  659.  Hence 
It  follows  there  was  no  authority  for  the  ac- 
tion of  the  superintendent  of  streets  In  levy- 
ing an  assessment  against  the  "ties,  tracks, 
poles,  rails  and  switches"  as  sneh,  entering 


Into  the  construction  of  platntUTs  street  rail- 
road and  used  In  the  operation  thereof.  He 
might  with  equal  propriety  have  assessed  the 
buildings  and  improvements  erected  upon  a 
lot  or  tract  of  land  located  In  the  district 
The  land,  not  the  Improvements  thereon,  is 
subject  to  assessment  for  the  cost  of  widen- 
ing a  street,  under  the  street  opening  act  of 
1903. 

[3]  Included  In  the  assessment  was  the 
franchise,  whereby  was  granted  the  right  to 
construct,  maintain,  and  operate  plaintiff's 
railroad  along  and  over  that  i)ortion  of  the 
street  within  the  boundaries  of  the  district. 
The  appeal  of  the  Korth  Beach  &  Mission 
Railroad  Co.,  32  Cal.  499,  cited  with  ap- 
proval In  subsequent  cases,  is  authority  for 
the  statement  that  such  right  constitutes  an 
estate  in  the  land  of  the  street.  In  discuss- 
ing a  like  question  Involving  an  assessment 
for  benefits  accruing  to  a  street  railroad  in 
the  widening  of  Kearny  street  in  San  Fran- 
cisco, the  court  said:  "Thus  It  appears  that 
the  appellant  has  acquired  an  interest  In  the 
soil  In  Kearny  street;  that  it  consists  In  the 
location  of  the  road  in  the  street,  its  right  to 
lay  down  rails  and  attach  them  to  the  soil, 
and  to  run  Its  cars  over  them  for  profit;  Its 
right  to  the  exclusive  use  of  them  and  the 
streets,  so  far  as  Is  necessary  for  the  pur- 
pose, in  the  mode  prescrit>ed;  that  this  in- 
terest is  property — an  interest  In  the  land — 
and  that  it  is  real  estate,  and  the  rails  thus 
laid  down,  attached  to  the  soil  and  annexed 
to  the  easement  became  themselves  a  part  of 
the  land — of  the  estate  of  the  company — 
and  that.  In  those  states  where  no  special 
provision  Is  made  for  taxing  this  species  of 
property  In  a  different  mode,  it  Is  assessed  as 
real  estate  in  the  same  manner,  and  upon 
the  same  principles,  as  land,  as  if  the  com- 
pany owned  the  land  itself  upon  which  the 
track  Is  laid  to  the  extent  of  its  interest  in 
It  *  *  *  It  Is  as  immovably  established 
on  the  particular  portion  of  the  earth  as  the 
lot  occupied  by  stores  fronting  on  the  same 
street,  and  the  estate  In  the  one  can  no  more 
be  enjoyed  away  and  apart  from  Its  fixed 
locality  than  the  estate  In  the  other."  See, 
also,  Stockton  O.  &  E.  Co.  t.  San  Joaquin 
Co.,  148  Cal.  313,  83  Pac.  64,  6  L.  R.  A.  (N. 
S.)  174. 

[4]  That  a  street  railroad  company  operat- 
ing Its  line  along  and  over  a  street  under  a 
franchise  so  to  do  may  be  largely  benefited 
by  the  widening  of  the  street,  and  may  there- 
fore be  required  to  pay  the  cost  of  such  im- 
provement in  proportion  to  the  benefits  re- 
ceived, must  be  conceded.  Appeal  of  N.  B. 
M.  R.  R.  Co.,  supra.  Indeed,  the  proposition 
is  admitted  by  learned  counsel  for  respond- 
ent, who,  however,  contends  that  the  pay- 
ment of  such  benefits  cannot  be  enforced  by 
sale  and  conveyance  of  a  part  of  the  right  of 
way  essential  to  the  operation  of  a  street 
railroad  In  the  Interest  of  the  public;  that 
to  thus  dismember  and  break  up  the  entirety 
and  utility  of  the  roa(   as  a  line  ot  travel 
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Tonld  Impair  the  paramount  ri^ts  of  the 
public  therein  to  have  the  same  operated  in 
«xecutlon  of  an  important  public  trust  Tbis 
contrition  finds  apparent  support  In  numer- 
ous autborltles  cited  by  respondent.  State 
T.  District  Court  of  Ramsey  County,  31  Hlnn. 
:)54, 17  N.  W.  954 ;  Seattle  t.  Seattle  Electric 
Co.,  48  Wash.  599,  94  Paa  194,  15  L.  R.  A. 
(N.  8.)  486;  In  re  City  of  Seattle,  49  Wash. 
109,  94  Pac.  1075;  Seattle  t.  Seattle  Electric 
Co..  54  Wash.  460,  103  Pac.  807;  N.  Jersey 
St  Ry.  Co.  T.  Mayor  of  Jersey  City,  68  N.  J. 
Law,  140,  52  Atl.  300;  So.  Cal.  Ry.  Co.  ▼. 
Workman,  146  CaL  80,  79  Pac.  886,  82  Pac. 
79.  An  examination  of  these  cases,  however, 
shows  that  none  are  in  point  for  the  reason 
that  in  all  of  them  the  right  to  make  the  as- 
sessment was  considered  under  statutes  pro- 
Tiding  in  general  terms  only  for  assessing 
property  for  local  improTements. 

[S]  The  question  is  not  an  open  one  In  this 
state.  It  baring  been  held  by  the  Supreme 
Court  (Southern  Cal.  Ry.  Co.  t.  Workman, 
146  Cal.  80,  79  Pac.  586,  82  Pac.  T9)  that  the 
right  of  way  of  a  railroad  fronting  and  abut- 
ting upon  a  street  is  not  subject  to  assess- 
ment for  the  cost  of  improving  the  street  un- 
der the  general  language  used  in  the  Vroo- 
man  act. 

[I,  7]  As  to  all  lands  owned  by  a  railroad 
within  the  Improvement  district  other  than 
rights  of  way  over  which  its  road  is  operated, 
and  which  are  essential  to  such  operation, 
the  general  language  of  section  16  of  the 
act  in  question,  directing  the  street  super- 
intendent to  assess  the  cost  of  the  improve- 
ment upon  the  lands  in  the  district  would 
am>ly  with  equal  force  as  to  lands  held  in 
private  ownership;  and  hence,  if  this  was 
all  that  was  Intended,  there  could  be  no  pur- 
pose In  Inserting  the  words,  "Including  the 
property  of  any  railroad  or  street  railroad" 
within  the  district  Some  effect  must  be 
given  this  language.  Civ.  Code,  i  3541.  We 
perceive  no  constitutional  objection  to  an  act 
of  tbe  Legislature  providing  for  the  assess- 
ment of  all  or  a  part  of  the  right  of  way, 
whether  owned  in  fee  by  the  railroad,  or  con- 
sisting merely  of  an  easement,  to  cover  bene- 
fits received  as  a  result  of  tbe  widening  of 
a  street;  and,  since  the  words  Inserted  in 
the  act  constitute  express  authority  and  di- 
rection to  the  street  superintendent  to  assess 
tbe  property  of  railroads  or  street  railroads 
within  the  district,  and  Inasmuch  as  all  land 
other  than  rights  of  way  in  the  district  own- 
ed by  a  railroad  is  clearly  subject  to  assess- 
ment nnder  the  general  language  used,  it 
mast  have  been  the  intent  of  tbe  Legislature 
to  provide  for  the  assessing  of  such  rights  of 
way,  wbetlier  the  same  consisted  of  an  ease- 
ment of  title  in  fee,  where  the  property  would 
be  benefited  by  the  widening  of  the  street 
We  are  therefore  of  the  opinion  that  the 
right  of  plaintiff  to  the  use  of  the  street  for 


the  purposes  specified  in  tbft  grant  of  Its 
franchise  constituted  a  piece  or  parcel  of 
land  within  tbe  meaning  of  the  term  as  used 
in  the  street-opening  act  of  1903,  and  that 
such  property  was  subject  to  assessment  for 
benefits  accruing  to  It  by  reason  of  tbe  open- 
ing of  the  street  We  perceive  no  insuperable 
difficulty  in  making  a  diagram  delineating 
thereon  that  part  occupied  by  the  railroad 
for  the  puri)ose  granted,  nor  in  making  a 
sale  to  tbe  one  who  would  take  the  least  part 
of  the  property  assessed,  as  directed  in  sec- 
tion 25  of  tbe  act 

[I]  Since  tbe  easement  created  constituted 
a  piece  or  parcel  of  land,  it  must  follow  that 
tbe  Improvements,  consisting  of  poles,  wires, 
ties,  rails,  etc.,  constructed  thereon  and  affix- 
ed to  the  land  pursuant  to  tbe  terms  of  the 
grant  and  necessary  to  the  use  of  the  ease- 
ment for  the  purpose  granted,  must  be  deem- 
ed a  part  of  such  piece  or  parcel  of  land. 
Appeal  of  North  Beach  &  Mission  R.  R.  Co., 
supra,  and  cases  therein  cited.  The  assess- 
ment of  the  franchise,  a  term  used  to  desig- 
nate plaintiff's  estate  in  the  land,  constitut- 
ed an  assessment  of  all  the  property  included 
In  tbe  term  "land,"  when  applied  to  plaln- 
tifCs  Interest  In  the  street.  The  greater  in- 
eludes  the  less,  and  since  the  "ties,  tracks, 
poles  and  switches"  were  included  In  the 
term  "franchise,"  upon  which  the  assessment 
was  levied,  the  specific  mention  of  these  im- 
provements must  be  deemed  surplusage,  and, 
while  unauthorized  by  statute,  gives  no 
ground  for  enjoining  tbe  sale.  Any  objection 
to  the  form  or  amount  of  the  assessment 
should  be  made  to  tbe  council,  which,  by  sec- 
tion 19  of  the  act,  is  authorized  to  correct 
change,  or  modify  the  same.  We  think  It 
clearly  appears  that  It  was  the  Intent  of  the 
Legislature  that  the  rights  of  way  of  rail- 
roads, whether  owned  in  fee  or  otherwise, 
should  be  assessed  for  the  cost  of  widening 
streets  in  proportion  to  the  benefits  inuring  to 
such  property  as  a  result  of  the  improvement 
made.  That  it  might  as  suggested  by  coun- 
sel, have  devised  a  better  means  of  enforcing 
the  payment  of  the  assessment  we  have  no 
doubt 

Tbe  Judgment  Is  reversed. 

We  concur:    ALLEN,  P.  J.;   JAMES,  J. 


17  Cal.  App.  381 
BROWN  ▼.  COFPEB.     (Civ.  1,010.) 

(IHstrict    Court    of    Appeal,     Second    District 
California.     Nov.  7,  1911.     Rehearing  De- 
nied by  Supreme  Court  Jan.  5,  1912.) 

1.  Appeal   and    Erbob    ({    348*)— Tiue   fob 
Taking — Notice  of  Judgment. 

Under  Code  Civ.  Proc.  {  941b,  authorizing 
notice  of  appeal  within  60  days  after  notice  of 
entry  of  the  judgment  appealed  from,  or  within 
6  months  after  entry  of  the  judgment,  if  notice 
of  the  judgment  be  not  given,  Ijefore  respondent 
can  object  to  a  review  of  the  evidence  on  an  ap- 
peal,  taken   within  6   months,   on   the   ground 
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that  tbe  appeal  was  not  taken  within  the  60- 
day  limit,  he  must  show  giving  of  notice  of 
entry  of  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Eirror,  Gent.   Dig.  {f  1000-1904;    Dec.  Dig.  | 

2.  NOVATIOW    (I    12*)— BUBDEN    OF    PBOOF. 

The  burden  of  establishing  a  novation  is 
upon  the  party  who  asserts  its  existence. 

[Ed.  Note.— For  other  cases,  see  Novation, 
Cent.  Dig.  i  12;   Dec  Dig.  |  12.»] 

3.  Apfeaz,   and   Ebror   (i   1011*)— Fihdirgb 

ON    OONBXICTINQ    EVIDENCE. 

To  support  a  finding  contradictory  testimo- 
ny must  be  given  the  same  weight  as  though 
uncontradicted,  since  the  finding  on  conflicting 
evidence  will  not  be  disturbed  on  appeal. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |S  3083-3989;  Dec.  Dig.  i 
1011.*] 

4.  CONTKAOTS    (I   322*)— BtnLDINO  CONTRACTS 

— AuTHOwTT    or    Abchitect — Bvidenoe— 

SUFFICIENCT. 

Eividence  Acid  insufficient  to  show  that  an 
architect  had  authority  to  agree  to  modification 
of  a  building  contract. 

[Dd.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  {  322.*] 

6.  Contracts  ff  284*)— Buildino  Contbaotb 

—ARCHITECTS  —  AUTHORITY— MODIFICATION 
OP  CONTRACT. 

An  architect  employed  to  draw  plans  and 
specifications  and  to  superintend  the  work  has 
no  implied  power  to  bind  the  owner  by  agree- 
ing to  a  modification  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  rWg.  i  284.*] 

6.  Contracts  (|  290*)- Buildino  Oontraots 

-Modification— ESTOPPKL. 

An  owner  under  a  building  contract  is  not 
estopped  to  deny  his  architect's  authority  to 
agree  to  a  modification  of  the  contract,  through 
having  known  that  plaintiff  was  doing  the 
work  covered  by  the  modification,  if  he  was  jus- 
tified in  presuming  that  tbe  work  was  being 
done  under  the  original  contract. 

[EM.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  i  290.*] 

Appeal  from  Superior  Court,  Kern 
County;   J.  W.  Mahon,  Judge. 

Action  by  C.  D.  Brown  against  Harry 
Coffee.  Judgment  for  plaintlCT,  and  defend- 
ant appeals.    Reversed. 

Behearing  denied  In  Supreme  Court  (121 
Pac.  811). 

George  B.  Whltaker,  for  appellant  W. 
W.  Kaye,  for  respondent 

SHAW,  J.  Action  to  recoTer  1967.87,  an 
alleged  balance  due  on  account  The  com- 
plaint avers  that  plaintier,  at  tbe  special  In- 
stance and  request  of  defendant,  performed 
work  and  labor  and  furnished  materials  in 
doing  sundry  carpenter  woric,  the  reason- 
able value  of  which  was  11,467.87,  upon 
which  defendant  paid  the  sum  of  $500.  The 
answer  denied  the  material  allegations  of 
tbe  complaint,  but  admitted  the  existence  of 
a  balance  due  to  plaintUT  of  $369.  Judg- 
ment went  for  plaintiff  in  the  sum  of  $809.- 
73  and  costs,  from  which  defendant  appeals. 

As  disclosed  by  tbe  record,  defendant  was 
fitting  up  a  storeroom  in  BaXersfield,    and 


entered  into  a  contract  with  plaintiff  wher&. 
by  the  latter  was  to  make  certain  repairs 
and  reconstruct  the  front  of  the  storeroom 
in  accordance  with  certain  plans  and  specifi. 
cations  therefor,  as  made  by  one  Jones,  an 
architect  employed  by  defendant  to  prepare 
the  same.  Plaintiff  entered  upon  the  per- 
formance of  the  work,  and,  after  proceed- 
ing therewith  for  a  time,  was  employed  to 
do  certain  other  work  in  and  about  the 
storeroom,  which  work  It  appears  was  to  b» 
done  by  day  labor,  and  as  to  the  perfor- 
mance of  which  no  price  was  agreed  upon. 
The  conrt  found  that  after  plaintiff  had 
entered  upon  the  performance  of  this  con- 
tract "the  plaintiff  and  the  defendant  en- 
tered into  an  agreement  whereby  the  said 
contract  was  altered,  so  that  the  plaintiff 
agreed  to  furnish  said  labor  and  materials 
to  the  defendant  as  aforesaid,  and  the  de- 
fendant agreed  to  pay  therefor  the  reason- 
able value  thereof."  Aroellant's  contention 
Is  that  the  evidence  is  InsnASclent  to  justify 
the  court  in  making  the  finding. 

[1]  Respondent  has  filed  no  points  or  au- 
thorities in  opposition  to  the  contention  of 
appellant;  his  counsel  merely  suggesting 
that  the  appeal  should  be  dismissed  for  the 
reason  that  the  same  was  taken  more  than 
60  days  after  the  entry  of  the  Judgment 
Hence  it  Is  claimed  this  court  is  without 
jurisdiction  to  review  the  decision  on  the 
ground  that  it  is  not  supported  by  the  evi- 
dence. In  support  of  which  he  directs  our 
attention  to  section  939,  Code  of  Civil  Pro- 
cedure, which  provides  that  only  in  cases 
where  tbe  appeal  is  taken  within  60  days 
from  the  entry  of  Judgment  can  the  sutll- 
dency  of  the  evidence  to  support  the  deci- 
sion be  reviewed.  The  appeal,  however,  1» 
not  taken  under  section  939,  but  under  the 
alternative  method  as  provided  by  sections 
941a  and  941b,  Code  of  Civil  Procedure. 
The  latter  section  provides  that  any  person 
having  the  right  to  appeal  may  do  so  by 
filing  the  notice  designated  therein,  which 
notice  "may  be  filed  at  any  time  after  the 
rendition  of  the  Judgment,  order  or  decree, 
but  the  same  must  be  filed  within  sixty  days 
after  notice  of  entry  of  said  judgment  or- 
der or  decree  has  been  served  upon  the  at- 
torneys of  record  appearing  In  said  cause 
or  proceeding;  provided,  however,  that  If 
no  notice  of  entry  of  Judgment  be  given, 
the  notice  must  nevertheless,  be  filed,  un- 
der any  circumstances,  not  later  than  six 
months  after  tbe  entry  of  the  judgment 
order  or  decree."  An  Inspection  of  the  rec- 
ord fails  to  disclose  that  any  notice  of  the- 
entry  of  judgment  was  ever  served  upon 
the  attorneys  of  record  appearing  In  said 
cause  for  defendant  Hence,  in  the  ab- 
sence of  the  service  of  such  notice,  the  ap- 
peal being  taken  within  six  months  from 
the  entry  of  judgmoit,  it  was  had  within 
due  time.     Having  been  taken  within  time,. 
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appellant,  by  rlrtne  of  the  provisions  of 
section  941c.  Code  of  Civil  Procedure,  Is 
entitled  to  have  any  question  reviewed  upon 
sncb  appeal  which  could  be  reviewed  upon 
an  appeal  taken  within  60  days  from  the 
entry  of  Judgment  and  pursuant  to  the  pro- 
visions of  section  939,  Code  of  Civil  Proce- 
dure. It  thus  appears  there  Is  no  merit 
In  respondent's  suggestion. 

[2-1]  "The  burden  of  establishing  a  nova- 
tion Is  upon  the  party  who  asserts  Its  ex- 
istence." Netterstrom  v,  GalUstel,  110  111. 
App.  352.  The  only  evidence  tending  In 
the  slightest  degree  to  establish  the  fact  In 
controversy  was  that  of  Johnson,  plaintifT's 
foreman,  who  testified  that  while  the  work 
was  In  progress,  and  owing  to  the  difficulty 
of  keeping  the  workmen's  time,  some  of 
whom  were  doing  the  contract  work  on 
the  store  front  and  others  engaged  In  work 
not  covered  by  or  Included  In  the  contract, 
he  said  to  Jones,  defendant's  architect:  "1 
can't  keep  track  of  the  separate  time  here. 
The  store  front,  I  gave  you  a  figure  on  that. 
And  we  talked  it  over,  and  I  says,  'It  would 
be  better  to  turn  it  Into  day's  work,'  and 
Mr.  Jones  says:  'Tes,  I  believe  It  will.  I 
will  speak  to  Mr.  Coffee.'  And  the  very 
next  day  Mr.  Jones  told  me  that  Mr.  Coffee 
said  It  was  agreeable  to  him  to  turn  every- 
thing into  day's  work  and  cut  out  the  con- 
tract, because  we  was  so  mixed  up  we 
couldn't  work  on  the  contract  continuously, 
as  we  put  in  a  tile  floor,  and  we  were  de- 
layed then  a  little  on  the  front  So  we 
came  to  the  understanding  between  us  that 
we  would  turn  It  all  into  day's  work."  Nei- 
ther plaintiff  nor  his  foreman  claimed  to 
have  had  any  conversation  upon  the  sub- 
ject with  defendant,  although  he  was  in 
and  about  the  building  frequently.  Nor  Is 
there  any  evidence  that  Coffee,  the  defend- 
ant, was  ever  informed  of  the  alleged  con- 
versation. It  is  flatly  denied  by  Jones,  who 
says  he  never  made  any  such  agreement 
with  Johnson,  and  never  Informed  Mr.  Cof- 
fee, the  defendant,  of  the  making  thereof; 
nor  did  the  latter  ever  assent  thereto.  Never- 
theless the  testimony  of  plaintiff's  foreman 
in  support  of  the  finding  must  be  given  the 
same  weight  as  though  It  was  uncontradict- 
ed. This  for  the  reason  that,'  where  there 
is  a  conflict  of  evidence  upon  any  issue, 
the  conclusion  of  the  trial  court  thereon 
will  not  be  disturbed  on  appeal.  Conceding 
tbe  conversation  as  related  by  Johnson  suf- 
ficient to  constitute  a  novation  ot  the  con- 
tract, nevertheless,  since  defendant  person- 
ally was  not  a  party  to  It,  he  could  not  be 
bound  thereby,  unless  it  be  made  to  appear 
tttat  he  had  authorized  Jones  as  his  agent 
to  assent  thereto.  In  the  absence  of  any 
aid  from  respondent's  counsel,  we  have  ex- 
amined the  record  and  fall  to  find  therein 
any  evidence  tending  to  establish  the  fact 
ttiat   Jones   had   authority  to   assent  to  a 


change  in  the  terms  of  the  contract,  the 
effect  of  which  wa^  to  release  plaintiff  from 
his  obligation  to  do  tbe  work  for  tbe  stipu- 
lated sum  agreed  upon  between  him  and  de- 
fendant. The  evidence  discloses  no  acts  on 
the  part  of  defendant  which  would  Justify 
plaintiff  in  assuming  that  Jones  possessed 
such  power.  Both  defendant  and  Jones  tes- 
tified that  the  latter  was  not  so  authorized. 
The  fact  that  Jones  was  an  architect  em- 
ployed by  defendant  to  draw  the  plans  and 
specifications  under  which  the  work  was 
done,  and  engaged  to  superintend  the  work 
and  see  that  it  was  performed  in  compliance 
with  such  plan3  and  specifications,  con- 
ferred upon  him  no  Implied  power  to  change 
the  contract.  Such  power  was  wholly  be- 
yond the  scope  of  his  agency.  It  would  be 
a  dangerous  proposition  to  hold  that  the 
employment  of  one  as  an  architect  and  sup- 
erintendent of  construction  of  a  building 
conferred  upon  him  by  Implication  the  au- 
thority to  change,  modify,  or  alter  the  con- 
tracts entered  Into  between  the  owner  and 
the  contractor.  Gerrish  v.  Maber,  70  111. 
470;  31  Cyc.  1644;  Lawrence  v.  Johnson. 
64  111.  351.  Neither  <!oes  the  record  dis- 
close any  acts  upon  the  part  of  defendant 
which  would  estop  him  from  disputing  any 
assumed  authority  by  Jones  to  make  the 
contract  on  behalf  of  defendant.  It  is  true 
that  defendant  knew  plaintiff  was  engaged 
in  the  prosecution  of  the  work  upon  the 
store  front,  but  he  was  Justified  in  presum- 
ing this  work  was  being  done  under  the  con- 
tract therefor  which  he  had  made  with 
plaintiff.  Haubert  v.  Maussbardt,  89  Cal. 
430,  26  Pad  899. 

The  finding  Is  not  supported  by  the  evi- 
dence, and  without  such  finding  the  Judg- 
ment cannot  stand.    It  is  therefore  reversed. 

We  concur:   ALLEN,  P.  J,;   JAMES,  J. 


17  Cal.  App.  S81 
BROWN  ▼,  COFFEE,     (L.  A.  8,122.) 
(Sut>reme  Court  of  California.    Jan.  5,  1912.) 

1.  Appeai.  ano  Error  (§  348*)— Time  fob 
Taking — Notice  of  Judgment. 

Under  Code  Civ.  Proc.  §  941b,  anthorizing 
notice  of  appeal  within  60  days  after  notice  of 
entry  of  the  judgment  appealed  from,  or  within 
six  months  after  entry  of  tbe  jadgment,  if  no- 
tice of  the  judgment  be  not  given,  before  re- 
spondent can  object  to  a  review  of  the  evidence 
on  an  appeal,  taken  within  six  months  on  the 
frround  that  the  appeal  was  not  taken  within 
the  60-day  limit,  he  must  show  giving  of  notice 
of  entry  of  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §i  1900-1904;  Dec.  Dig.  f 
348.*] 

2.  Appeal  and  Bbbor  (|  1082*)— Review— 
Questions  Not  Raised  on  Intermediate 
Appeal, 

Where  a  respondent,  who  objected  in  the 
District  Court  of  Appeal  to  review  of  the  evi- 
dence on  the  grrornd  that  the  appeal  was  not 
taken  within  60  days  after  notice  of  entry  of 
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the  jiiddnent  appealed  from  as  required  by 
Code  Civ.  Proc.  §  !)41b,  failed  to  show  giving 
of  Buoli  notice,  be  is  not  entitled  to  establish 
that  fact  on  rehearing  in  the  Supreme  Court. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  1082.*] 

In  Bank.  Appeal  from  Superior  Court, 
Kern  County ;  J.  W.  Mabon,  Judge. 

Action  by  C.  D.  Brown  against  Harry  Cof- 
fee. From  a  Judgment  of  the  District  Court 
of  Appeal  (121  Pac.  309)  reversing  a  judg- 
ment in  favor  of  plaintiff,  he  moves  for  re- 
bearing  In  Supreme  Court.    Rehearing  denied. 

George  E.  Whltaker,  for  appellant  W. 
W.  Kaye,  for  respondent. 

PER  CURIAM.  [1,2]  The  appeal  In  this 
case  was  properly  taken  to  the  District 
Court  of  Appeal,  where  the  judgment  in  fav- 
or of  plaintiir  was  reversed  upon  the  sole 
ground  that  a  material  finding  of  fact  was 
unsupported  by  the  evidence.  Defendant  ob- 
jected in  that  court  to  any  review  or  con- 
sideration of  the  evidence  on  the  ground 
that  the  appeal  was  only  from  the  Judgment 
and  that  It  had  not  been  taken  within  00 
days  after  notice  of  the  entry  thereof.  Code 
Civ.  Proc.  §§  941a,  941b,  941c.  But  he  fur- 
nished no  evidence  that  he  had  ever  given 
such  notice,  and  his  objection  was  for  that 
reason  disregarded.  We  think  it  was  cor- 
rectly held  by  the  appellate  court  that  the 
respondent  should  have  furnished  proof  of 
the  service  of  a  notice  which  would  have  pre- 
vented a  review  of  the  evidence  on  the  ap- 
peal.  And  if  he  desired  relief  after  judg- 
ment from  the  consequences  of  bis  omission 
to  supply  the  evidence  which  be  offers  now 
in  support  of  his  application  for  a  rehearing 
In  this  court,  he  should  have  sought  that  re- 
lief in  the  court  having  original  jurisdiction 
of  the  appeal,  and  of  all  questions  essential 
to  Its  decision.  This  he  failed  to  do,  and  by 
bis  petition  to  this  court  asks,  in  effect,  for 
a  first  hearing  of  a  question  which  should 
have  been  first  determined  in  the  District 
Court  of  Appeal.  We  are  unwilling  to  en- 
courage a  practice  so  Irregular  and  so  In- 
convenient. 

Rehearing  denied. 
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(Supreme  Court  of  California.    Jan.  26,  1912. 
Rehearing  Denied  Feb.  24,  1912.) 

I.  Masteb  and  Servant  (g  217*)— Injubt  to 
Sbbvant— "Assumption  of  Risk." 

A  complaint  for  injuries  to  an  employ^ 
while  oiling  a  rock  crusher,  which  alleges  that 
the  einp\oy6'a  coat  sleeve  was  caught  in  uncov- 
ered gearing  over  which  it  was  necessary  for 
him  to  reach  in  working  as  oiler,  that  the  em- 
ployer negligently  failed  to  warn  the  employ*, 
who  was  inexperienced,  aa  to  the  danger,  and 
negligently  set  the  employ*  to  work  in  a  place 
of  danger,  but  which  does  not  intimate  that  the 


exposed  gearing  was  not  obvious,  shows,  as  a 
matter  of  law,  that  the  employ*  assumed  the 
risk,  within  the  rule  recognized  by  Civ.  Code, 
i  1970,  that  an  employ*,  understanding  the 
dangers  incident  to  the  defective  condition  of 
machinery,  assumes  the  risk,  where  he  con- 
tinues in  the  use  thereof. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |i  574-000;  Dec.  Dig.  » 
217.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  589-691;   vol.  8,  pp.  7584,  7583.] 

2.  Masteb  and  Servant  (§  280*)— Injitbt  to 
Servant  —  Assumption    of   Bisk  —  Pi.ead- 

INOS. 

Where  specific  allegations  show  that  the 
employ*  must  have  known  of  defects  in  ma- 
chinery, causing  injury,  and  the  danger  there- 
from, the  complaint  is  demurrable,  though  it 
contains  a  general  allegation  of  the  absence  of 
knowledge. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  $  260.*] 

3.  Masteb  and  Servant  (88  101,  102*)— Ob- 
ligation OF  Master— Safe  Place  of  Em- 
ployment. 

The  requirement  that  the  place  of  employ- 
ment shall  be  reasonably  safe  must  be  consider- 
ed in  connection  with  the  rule  as  to  the  as- 
sumption by  an  employ*  of  known  and  under- 
stood risks. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8  173;    Dec.  Dig.  §§  101, 

4.  Master  and  Servant  (8  154*)— Injury  to 
Servant— Neoligbnt  Failure  to  Instruct. 

Where  an  employ*  knew  and  understood 
the  danger  of  oiling  machinery,  arising  from 
the  fact  that  he  was  required  to  work  near  un- 
guarded gearing,  the  failure  of  the  employer  to 
ustruct  him  as  to  such  danger  was  not  action- 
able negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  g  308;   Dec.  Dig.  8  154.*] 

5.  Master  and  Servant  (8  217*)— Injubt  to 
Servant  —  Neolioence  —  Assumption  of 
Risk. 

Though  an  employer  was  guilty  of  negli- 
gence in  failing  to  provide  guards  for  the  pro- 
tection of  his  empIoy*8,  he  was  not  liable  for 
injuries  to  an  employ*  in  consequence  thereof, 
where  the  employ*  knew  and  understood  the 
danger,  thereby  assuming  the  risk. 

(Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §8  574-000;    Dec  Dig.  { 

6.  Master  and  Servant  (8  219*)- Injury  to 
Servant- Assumption  of  Risk. 

Where  a  danger  was  so  open  and  obvious 
that,  considering  the  age,  intelligence,  experi- 
ence, judgment  and  discretion  of  an  employ*, 
he  ought,  in  the  exercise  of  reasonable  care,  to 
have  known  and  appreciated  it,  he  assumed  the 
risk. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  88  610-624;  Dec.  Dig.  i 
219.*] 

7.  Master  and  Servant  (g  256*)— Injury  to 
Servant— Complaint— Requisites. 

A  complaint,  in  an  action  for  injuries  to 
an  employ*,  which  affirmatively  shows  contribu- 
tory negligence  or  assumption  of  risk  is  demur- 
rable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  8  206.*] 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
G.  A.  Sturtevant,  Judge. 

Action  by  I^onnrd  J.  Bresette  against  the 
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E.  B.  &  A.  I<.  Stone  Company.  From  a  judg- 
ment for  defendant,  rendered  on  sustaining 
a  demurrer  to  tbe  amended  complaint,  plain- 
tiff appeals.    Affirmed. 

Costello  &  Costello,  for  appellant.  Heller, 
Powers  &  Ebrman  (Sydney  Schleslnger,  of 
■counsel),  for  resiwndent. 

ANGBLLOGXri,  J.  This  Is  an  action  for 
damages  for  personal  injuries  alleged  to  have 
been  suffered  by  reason  of  the  negligence  of 
defendant  A  demurrer  was  sustained  to 
plaintiff's  second  amended  complaint,  and 
judgment  went  for  defendant.  This  Is  an  ap- 
lieal  by  plaintiff  from  such  judgment. 

[t]  The  complaint  contained  two  counts. 
Facts  shown  by  each  are  as  follows :  De- 
fendant was  the  owner  of  a  rock  crusher, 
which  It  was  operating.  On  November  15, 
1908,  plaintiff,  who  had  up  to  that  time  fol- 
lowed the  occupation  of  a  barber,  and  had 
never  at  any  time  had  any  experience  In  the 
care  and  operation  of  machinery,  was  em- 
ployed by  defendant  as  oiler  In  and  about 
said  rocli  crusher.  He  continued  In  the  serv- 
ice of  defendant  as  such  oiler  from  Novem- 
ber 15,  1908,  to  January  10,  1909,  being  at 
all  times  under  the  supervision  and  direction 
of  one  Patrick  Martin,  the  manager  and  gen- 
eral superintendent  of  defendant.  On  said 
January  10th  while  performing  his  duties  as 
such  oiler,  he  was  severely  Injured,  "while 
In  the  act  of  reaching  over  the  gear  wheel,  in 
motion,  with  bis  left  hand,  in  order  to  locate 
tbe  oil  hole  preparatory  to  oiling  the  said  ma- 
chinery, by  having  bis  jumper  sleeve  on  bis 
left  arm  caught  In  certain  gearing,"  with  tbe 
result  that  his  left  arm  was  drawn  Into  said 
gearing,  up  to  the  left  shoulder,  and  injured 
to  such  an  extent  as  to  require  amputation. 
The  gearing  was  without  a  cover  and  wholly 
unprotected  by  guards  or  otherwise. 

Tbe  first  count  alleged  negligence  on  de- 
fendant's part  In  falling  to  Instruct  plaintiff 
of  tbe  dangers  attending  his  employment. 
It  alleged  the  following  facts:  Defendant 
had  full  knowledge  of  bis  inexperience  In  the 
matter  of  machinery.  Nevertheless  it  never 
properly  Instructed  him,  and  never  warned 
him  "as  to  the  dangers  or  hazards  connected 
with  the  said  machinery."  When  he  was  in- 
structed as  to  his  duties  in  the  matter  of  oil- 
ing, tbe  said  machinery  was  in  motion,  and 
he  was  following  these  instructions  when  In- 
jured. Defendant  carelessly  and  negligently 
failed  to  Instruct  blm  as  to  the  proper  man- 
ner of  oiling  the  machinery,  and  never  "cau- 
tioned plaintiff  as  to  tbe  dangerous  character 
of  said  machinery."  His  injuries  "were  caus- 
ed by  reason  of  defendant's  failure  to  warn 
said  plaintiff  of  tbe  dangers  attending  the 
employment,"  and  by  reason  of  plaintiff's 
lack  of  knowledge  of  said  dangers. 

The  second  count  alleged  negligence  pro- 
ducing tbe  injuries  in  the  failure  of  defend- 
ant to  furnish  a  suitable  and  safe  place  for 
plaintiff's  worlc     The   material  allegations 


were  as  follows:  "That  on  the  10th  day  of 
January,  1909,  the  said  plaintiff,  as  the  hired 
servant  and  workman  of  said  defendant  cor- 
poration in  and  about  the  said  rock  crusher, 
was  negligently,  imprudently,  and  carelessly 
set  to  work  In  and  about  the  said  rock  crush- 
er in  an  unsuitable  and  unsafe  place,  and 
very  near  and  by  certain  dangerous,  unf  enced, 
and  unguarded  machinery ;  that  said  defend- 
ant well  knew  that  the  said  place  at  which 
said  plaintiff  was  set  to  work  was  dangerous 
and  unsafe ;  that  said  plaintiff  was  -standing 
in  tbe  only  practicable  place  In  which  he 
could  stand  to  oil  said  machinery,  and  in 
close  proximity  to  said  dangerous,  unprotect- 
ed, and  unguarded  gearing,  whereby  the  said 
plaintiff  was  exposed  to  great  and  unneces- 
sary risks  not  required  by  hla  employment; 
that  the  said  defendant,  disregarding  Its  duty 
to  provide  a  safe  place  for  said  plaintiff  to 
work  in,  and  disregarding  Its  duty  to  use 
reasonable  and  ordinary  care  for  the  safety 
of  said  plaintiff,  nevertheless  ordered  said 
plaintiff  to  work  In  and  about  said  unsafe 
place,  and  plaintiff  was  Injured  by  reason  of 
the  unsafeness  and  dangerous  condition  of 
said  place  in  which  he  was  set  to  work ; 
that  plaintiff  had  no  knowledge  of  the  unsafe 
condition  of  the  said  place  In  which  he  was 
required  to  work  In  and  about  said  rock 
crusher,  and  was  never  at  any  time  warned 
or  informed  as  to  the  unsafe  condition  of 
said  place." 

[2]  The  allegations  of  the  amended  com- 
plaint, hereinbefore  substantially  set  forth, 
show  that  the  sole  reason  for  the  unfortu- 
nate Injury  to  plaintiff  was  that  he  allowed 
the  sleeve  of  bis  coat  to  catch  In  certain  ex- 
posed and  uncovered  gearing  over  which  It 
was  necessary  for  him  to  reach  In  tbe  per- 
formance of  his  work  as  an  oiler.  The  com- 
plaint in  one  count  Is  substantially  that  the 
defendant  was  negligent  in  not  warning  him, 
be  being  a  man  Inexperienced  in  tbe  use  of 
machinery,  as  to  the  danger  and  tbe  necessi- 
ty for  care  In  the  performance  of  this  duty; 
and  in  the  second  count  that  the  defendant 
was  negligent  in  setting  him  to  work  In  a 
place  dangerous  by  reason  of  the  fact  that 
the  gearing  about  which  he  was  compelled  to 
perform  bis  work  was  unprotected  and  un- 
guarded. There  Is  absolutely  nothing  In  the 
complaint  to  Intimate  that  the  exposed  con- 
dition if  this  gearing  was  not  obvious.  Fair- 
ly construed,  tbe  allegations  of  tbe  amended 
complaint  afflrmatlvely  show  that  the  only 
condition  of  the  machinery  having  to  do  with 
plaintiff's  injury  was  patent  to  any  casual 
observer,  and  that  any  one,  no  matter  how 
Inexperienced  he  was  in  tbe  use  or  knowl- 
edge of  machinery,  would  necessarily  know 
of  the  risk  entailed  In  working  over  the 
gearing,  and  that  If  he  allowed  his  bands  or 
arms  to  come  in  contact  with  tbe  gearing 
be  would  be  severely  Injured.  Whatever  dan- 
ger was  attendant  upon  the  performance  of 
his  duties  by  plaintiff  In  that  place  was  clear- 
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ly  apparent  to  any  one.  That  danger  was 
tbe  possibility  of  allowing  his  hands  or  arms 
to  come  In  contact  with  the  uncovered  and 
unguarded  gearing.  That  one's  hands  or 
arms  will  be  hurt,  If  allowed  to  become  In- 
volved In  the  cogs  of  moving  machinery,  is 
so  apparent  a  fact  that  certainly  any  adult 
must  Icnow  it.  In  spite  of  such  a  general 
allegation  of  the  absence  of  knowledge  on 
the  part  of  the  employe  as  we  have  in  this 
case,  a  complaint  is  demurrable.  If  the  spe- 
cific allegations  thereof  show  that  he  must 
have  known  of  the  defects  and  the  danger 
therefrom.  See  1  Labatt  on  Master  and 
Servant,  {  388;  Cleveland,  etc.,  Co.  v.  Pow- 
ers, 173  Ind.  105,  88  N.  E.  1073,  89  N.  E.  485. 
[3]  Under  these  circumstances,  even  If  we 
assume  that  there  was  any  negligence  on  the 
part  of  defendant  In  respect  to  the  matters 
alleged  in  either  count,  a  complete  answer 
to  plalntiCTs  action  is  to  be  found  in  the  law 
relative  to  assumption  of  risk,  as  It  existed 
in  this  state  at  the  time  he  received  his  in- 
juries. With  full  knowledge  of  the  alleged 
defect  In  the  matter  of  the  machinery,  and 
with  full  understanding  and  appreciation  of 
the  dangers  therefrom  attendant  upon  the 
performance  of  bis  duties  as  oiler,  he  volun- 
tarily entered  upon  the  employment  and  con- 
tinued therein  to  the  time  of  bis  accident,  a 
period  of  nearly  two  months,  without  mak- 
ing any  complaint  as  to  the  conditions.  As 
to  such  a  situation,  under  the  law  as  it  was 
at  the  time  of  the  accident,  there  is  practi- 
cally no  disagreement  among  the  authorities. 
The  employs  assumes  the  risk,  and  cannot  re- 
cover for  Injuries  resulting  therefrom.  This 
rule  is  recognized  by  section  1970  of  the  Civ- 
il Code,  where  it  is  provided  that  mere 
knowledge  by  an  employe  of  the  defective  or 
unsafe  character  or  condition  of  any  ma- 
chinery, etc.,  shall  not  be  a  bar  to  recovery, 
unless  it  shall  also  appear  that  the  employfi 
fully  understood,  comprehended,  and  appre- 
ciated the  dangers  incident  to  its  use,  and 
thereafter  consented  to  use  the  same,  or  con- 
tinued in  the  use  thereof.  It  was  not  until 
the  act  of  April  8,  1911  (Stats.  1911,  p.  796), 
was  enacted  that  any  attempt  was  made  to 
abolish  the  defense  of  assumption  of  risk. 
The  rule  and  its  limitations  have  been  fully 
discussed  in  various  decisions  of  thia  court. 
See  Long  v.  Coronado  R.  R.  Co.,  96  Cal.  269, 
31  Pac.  170;  Limberg  v.  Glenwood  Lumber 
Co..  127  Cal.  598,  60  Pac.  176,  49  L.  R.  A.  3,'{; 
Murdock  v.  Oakland,  etc.,  Co.,  128  Cal.  22.  60 
Pac.  469 ;  Anderson  v.  Seroplan,  147  Cal.  201, 
208,  81  Pac.  521;  Sanborn  v.  Madera  Flume, 
etc.,  Co.,  70  Cal.  261,  266,  11  Pac.  710;  Vest- 
ner  v.  Northern  Cal.,  etc.,  Co.,  158  Cal.  284, 
289,  110  Pac.  918;  Bush  v.  Wood,  8  Cal.  App. 
647,  655,  97  Pac.  709.  See,  also,  1  Labatt  on 
Master  and  Servant,  f §  388, 393.  As  was  said 
in  Brett  v.  Frank  &  Co.,  153  Cal.  272,  94  Pac. 
1052:  "The  requirement  that  the  place  of 
employment  shall  be  reasonably  ^ate  is  itself 
always  to  be  considered  In  connection  with 


the  rule  of  law  as  to  the  assumption  by  the 
employe  of  known  and  understood  risks." 
There  is  nothing  In  the  facte  of  this  case, 
as  disclosed  by  the  complaint,  to  take  It  out 
of  the  operation  of  the  rule  precluding  re- 
covery. The  facts  shown  by  a  fair  construc- 
tion of  the  allegations  of  the  complaint  pre- 
sent a  case  where  the  only  inference  that 
can  reasonably  be  drawn  is  that  plaintiff 
knew  that  the  gearing  over  which  he  was  to 
reach  in  doing  his  work  was  uncovered  and 
unguarded,  and  understood  and  aiipreciated 
the  risk  and  danger  attendant  upon  the  per- 
formance of  his  work  under  such  conditions, 
and  that  he  nevertheless  voluntarily  assumed 
his  employment  without  any  complaint  as  to- 
the  conditions,  and  continued  therein  to  the 
time  of  the  injury,  a  period  of  nearly  tw» 
months,  without  any  complaint  or  criticism 
of  such  conditions. 

[4]  In  view  of  what  has  been  shown  as  to 
the  obviousness  of  the  danger,  it  is  also  clear 
that  the  defendant  was  not  guilty  of  negli- 
gence productive  of  injury  in  failing  to  in- 
struct plaintiff  as  to  such  danger.  There- 
was  nothing  to  tell  him  in  this  regard  that 
he  did  not  already  know,  or  must  be  presum- 
ed to  have  known.  In  this  connection,  the 
language  of  the  Supreme  Court  of  Massa- 
chusetts, in  Wilson  V.  Mass.  Cotton  Mills,  16& 
Mass.  67,  47  N.  E.  506,  Is  pertinent.  The 
court  said:  "The  plaintifTs  contention  is 
that  be  was  set  to  work  on  a  dangerous  ma- 
chine without  proper  Instructions.  But  It 
is  difficult  to  see  what  the  defendant's  offi- 
cers could  have  told  him  that  he  did  not  al- 
ready know.  It  was  apparent  that  the 
wheels  were  uncovered.  They  were  certain- 
ly not  bound  to  tell  him  that  If  he  got  his 
hand  in  the  cogs  he  would  be  hurt.  This  any 
child  of  10  would  know." 

[6]  While,  as  to  the  matters  alleged  In  the 
second  count,  it  may  be  assumed  that,  even 
although  there  was  no  statute  in  this  state 
requiring  guards  on  such  machinery  as  was 
here  in  use,  a  conclusion  that  defendant  wa» 
guilty  of  negligence  in  failing  to  provide 
guards  for  the  protection  of  Its  employes 
could  be  sustained,  the  answer  to  any  claim 
of  liability  on  account  thereof  Is  to  be  found 
in  what  we  have  said  regarding  the  rule  of 
assumption  of  risk. 

[6]  We  have  examined  the  cases  cited  by 
learned  counsel  for  plaintiff,  and  find  noth- 
ing therein  In  conflict  with  the  views  we 
have  stated.  For  instance,  in  Larson  v. 
Bloemer,  156  Cal.  752,  106  Pac.  62.  a  case 
si)ecially  relied  upon,  this  court  substantially 
said  that  the  testimony  was  conflicting  upon 
the  question  of  the  ignorance  of  plaintiff  as 
to  the  dangers  of  her  employment,  and,  in 
reply  to  the  claim  that  the  peril  was  so  ob- 
vious that  she  must  be  presumed  to  have  been 
fully  cognizant  of  It,  said  that  from  the  pho- 
tograph of  the  mangle,  and  the  explanation 
of  its  mechanism  contained  In  the  record,  it 
appeared  that  plaiutiff   could  not  see   the 
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heated  cylinder  wbldi  prodnoeA  so  nracb  of 
the  damage  suffered  by  ber.  SabstantlaUy, 
the  case  was  held  to  be  one  where  the  evi- 
dence was  of  tracb  nature  as  to  support  a 
conclusion  that  plaintiff  did  not  appreciate 
the  danger  of  her  employment  under  the  ex- 
isting conditions.  Similarly,  In  other  cases 
earnestly  relied  upon  by  appellant,  Including 
that  of  Ingerman  t.  Moore,  90  Oal.  410,  27 
Pac.  306,  25  Am.  St  Rep.  138,  there  were  dr- 
cnmstances  sufficient  to .  make  the  question 
of  the  plaintiff's  want  of  knowledge  and  fall 
appreciation  of  the  danger  and  risk,  under 
tbe  existing  conditions,  one  upon  wblCh  rea- 
sonable persons  might  differ.  In  Jacobson  ▼. 
Oakland  Meat  Co.,  U9  Pac.  863,  Ukewlae, 
there  were  special  drcumstanoefl  (dearly 
avoiding  tbe  conclusion,  as  matter  of  law, 
tliat  plaintiff  bad  been  guilty  of  contributory 
negligence.  The  cases  cited  by  appellant 
from  other  Jurisdictions  are  all  distinguish- 
able from  tbe  case  at  bar,  with  the  possible 
exception  of  Thompson  t.  Edward  P.  AUls 
Co..  89  Wis.  523,  62  N.  W.  527.  Tbe  views 
expressed  in  the  later  case  of  Renne  v.  Unit- 
ed States,  etc.,  Co.,  107  Wis.  305,  83  N.  "W. 
473,  on  the  question  of  the  assumption  of 
risk  of  an  obvious  peril,  are  not  at  all  in  con- 
flict with  our  conclusion.  Tbe  law,  as  we 
understand  it,  was  correctly  stated  to  tbe 
Jury  in  that  case  in  an  instruction  declaring 
that,  if  tbe  danger  "was  such  an  open  and 
«bvious  danger  as  tbat,  considering  his  age, 
intelligence,  experience,  Judgment,  and  dis- 
cretion, he  ought,  in  the  exercise  of  reason- 
able and  ordinary  care,  to  have  known  and 
appreciated  It,  then  tbe  law  is  that  the  plain- 
tiff assumed  the  risk  of  such  danger,  and 
tliat  be  cannot  recover." 

[7]  We  see  no  eecape  from  the  conduslon 
tliat  tbe  second  amended  complaint  present- 
ed such  a  case  as  a  matter  of  law,  and  that 
It  therefore  failed  to  state  a  cause  of  action. 
We  are  not  to  be  understood  as  holding  that 
It  Is  essential  for  a  plaintiff  to  anticipate  in 
hia  complaint,  either  the  defense  of  contrib- 
utory negligence,  or  assumption  of  risk,  by  al- 
leging facts  negativing  either,  but  are  simply 
applying  the  well-established  rule  that, 
where  the  allegations  of  the  complaint  do 
affirmatively  show  contributory  negligence  or 
assumption  by  the  plaintiff  of  the  peril  pro- 
ducing injury,  tbe  pleading  fails  to  state  a 
cause  of  action  for  damages. 

The  Judgment  is  affirmed. 

We  concur:    SLOSS,  J.;   SHAW,  J. 
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GILBERT  V.    PECK.     (I*   A.  2,73%) 

(Supreme  Court  of  California.    Jan.  25,  1912.) 

1.  Appeal  and  Ehrob  (J  609*)— Rkcobd— In- 
structions— Review. 

Error  assigned  to  the  refusal  of  instruc- 
tions cannot  be  considered,  where  there  is  no 
reference  to  the  instructions  in  tbe  substantive 


or  narrative  part  of  the  bin  of  exceptions,  and 
where  in  the  specificatian  of  errors  it  merely 
appears  that  the  court  erred  in  refusins  to  give 
instmctiona  set  forth,  since  such  a  record  does 
not  afford  evidence  Uiat  the  instmctiona  were 
requested  or  refused. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Etror.  Cent  Dig.  H  292S-2930;  Dec.  Dig.  | 
690.*  1 

2.  Landlobd  awd  Tenant  (|  278*)— Summa- 
KT  Rkiiotai.  or  Tbnani^-Grounds. 

Where  a  tenant  ceased  using  tbe  premises 
for  a  bouse  of  ill  fame,  tbe  landlord  could  not 
thereafter  summarily  remove  the  tenant's  prop- 
erty on  the  ground  of  the  maintenance  of  a 
nuisance. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Dec.  Dig.  |  278.*] 

3.  liANDLOBD  AND  TknaNT  ({   278*)— SCIOCA- 

BT  Rehoval  o*  Tenant-<}bound8. 

A  tenant,  entering  into  possession  of  the 
premises  in  April,  began  at  once  to  use  them 
for  a  house  of  ill  fame.  In  August  she  made 
preparations  to  move  to  another  place,  where 
she  intended  to  open  a  similar  establishment. 
On  Angnst  8d  she  went  to  that  place  to  secure 
a  location,  returning  three  days  later.  During 
her  absence  she  left  two  persons  in  charge  of 
the  premises.  Three  days  later  she  again  de- 
parted, leaving  the  premises  unoccupied  and 
locking  the  door.  They  were  so  unoccupied 
until  August  13th,  when  tbe  landlord's  agents 
entered  and  removed  the  tenant's  property. 
HeltL  that  the  removal  was  at  the  risk  of  the 
landlord,  and  he  was  liable  for  the  destruction 
of  the  goods  by  fire  at  the  place  where  they 
were  stored. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  i  11V9;  Dec.  Dig.  | 
278.*] 

4.  Appeal   and  Bbbob  (|   1066*)— Habhlebb 
Erbob— ESbbonkous  Instbuotions. 

Where,  in  an  action  against  a  landlord  for 
summarily  removing  the  tenant's  property,  the 
evidence  showed  tbat  tbe  temmt's  unlawful  use 
of  tbe  premises  had  ceased  at  the  time  of  the 
removal,  tbe  error,  if  any,  in  an  instruction 
that  the  tenant's  use  of  the  premises  for  im- 
moral puri>oses  terminated  her  possession  un- 
der the  lease  and  rendered  her  a  tenant  at  will 
and  did  not  justify  the  landlord  in  going  on  the 
premises  during  the  tenant's  temporary  absence 
and  removing  her  property  therefrom,  was  not 
prejudicial  to  the  landlord. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4220 ;    Dec.  Dig.  f  1066.*] 

6.  Landlobd  and  Tenant  (J  278*>— Tebmi- 
itAnoN  OF  Tenant's  Right  or  Possession. 
A  past  unlawful  use  of  premises  by  a  ten- 
ant does  not,  in  the  absence  of  notice,  demand, 
or  other  action  on  the  part  of  tbe  landlord,  evi- 
dencing an  intent  to  claim  a  forfeiture,  termi- 
nate the  tenant's  right  to  possession  so  as  to 
justify   a   forcible   entry   and   invasion   of  her 
property  rights  during  tbe  term  of  the  lease. 
(Ed.    Note. — For    other    cases,    see   Landlord 
and  Tenant  Dec.  Dig.  (  278.*] 

6.  Landlobd  and  Tenant  (f  278*)— Suvma- 
RT  Removal   bt  the  Iiamdlobd  or  the 
Tenant's     Pbopbrtt  —  Damages— Actions. 
Where  the  complaint,  in  an  action   by   a 
tenant  against  the  landlord  for  his  summary  re- 
moval of  the  tenant's  property  on   the  leased 
premises,  stated  a  cause  of  action  for  the  con- 
version by  the  landlord  of  the  tenant's  proper- 
ty,  Uie   tenant  could  recover  therefor,  though 
the   complaint   contained    allegations   of   facts 
warranting  a  summary  proceeding  under  Code 
Civ.  Proc.  i  1159  et  seq. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Dec.  Dig.  {  278.*] 
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7.  AcTiow  (8  35*)— Exclusive  Rkmedib&— 
FoBciBLE  Entry— Statutokt  Remedy. 

Code  Civ.  Proc.  |  1159  et  seq.,  defining 
forcible  entry  and  detainer  and  authorizing 
summary  proceedings,  does  not  make  a  forcible 
entry  proceeding  the  exclusive  remedy,  where 
facts  Bhow  a  cause  of  action  independent  of 
the  Code. 

[Ed.  Note.— For  other  cases,  see  Action,  Dec. 
Dig.  S  35.*] 

8.  Landlord  and  Tenant  (S  278*)— SnmiA- 
BT  Rbmovai.  by  Landlord  of  Tenant's 
Property— Damages— 'Punitive    Damages. 

A  landlord  unlawfully  removed  from  the 
leased  premises  personal  property  of  the  tenant 
consisting  of  furniture,  jewelry,  and  a  certifi- 
cate of  deposit.  The  furniture  was  stored  in  a 
warehouse,  where  it  was  later  destroyed  by 
fire.  The  jewelry  and  the  certificate  of  deposit 
were  sulwequently  restored  to  the  tenant,  who 
made  repeated  demands  for  restitution.  The 
landlord  made  no  claim  of  any  right  to  retain 
the  jewelry  and  certificate  of  deposit,  but  did 
not  surrender  them  until  about  three  months 
after  the  removal,  and  not  until  the  tenant  had 
sought  the  aid  of  the  district  attorney,  who 
communicated  with  the  landlord.  Held  to  au- 
thorize punitive  damages  against  the  landlord. 
[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Dec.  Dig.  §  278.*] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Walter  Bord- 
well.  Judge. 

Action  by  Grace  Gilbert  against  George  H. 
Peck.  From  a  Judgment  for  plalntliC  and 
from  an  order  denying  a  new  trial,  defend- 
ant appeals.    Affirmed. 

Miner  P.  Goodrich  and  Frank  Karr,  for 
appellant    W.  A.  Anderson,  for  respondent. 

SLOSS,  J.  The  action  was  brought  against 
four  defendants  to  recover  damages  for  the 
imlawful  taking  and  withholding  of  personal 
property  belonging  to  the  plaintiff.  At  the 
trial  there  was  a  dismissal  as  to  all  the  de- 
fendants except  George  H.  Peck.  The  plain- 
tiff had  a  verdict  against  him  In  the  sum  of 
$2,200.  From  the  Judgment  entered  on  this 
verdict  and  from  an  order  denying  bis  motion 
for  a  new  trial  Peck  appeals. 

It  appears  In  the  record,  without  dispute, 
that  In  April,  1909,  Peck,  who  was  the  own- 
er of  a  three-story  building  in  >San  Pedro, 
rented  the  third  floor  and  a  part  of  the  sec- 
ond floor  of  the  building  to  plaintiff  at  a 
monthly  rental  of  $7o.  The  tenancy  was 
from  month  to  month,  running  from  the  first 
to  the  last  day  of  each  calendar  month. 
Plaintiff  went  Into  possession,  and  remained 
In  possession  until  August,  1909.  The  rent 
for  May  and  June  was  paid  by  her.  She 
had,  In  the  premises,  a  piano  and  certain 
furniture,  as  well  as  some  Jewelry  and  a  cer- 
tificate of  deposit  for  $5,000.  On  the  13th 
of  August,  while  the  plaintiff  was  absent 
from  San  Pedro,  and  the  premises  were  un- 
occupied, the  defendant  Peck,  through  bis 
agents,  entered  the  premises  and  removed 
therefrom  the  personal  property  above  de- 
scribed. The  furniture  and  piano  were  stor- 
ed in  a  warehouse,  where,  some  days  later. 


they  were  destroyed  by  fire.  The  Jewelry 
and  the  certificate  of  deposit  were  ultimately 
restored  to  the  plaintiff.  By  her  amended 
complaint  the  plaintiff  alleged  that  the  de- 
fendant, notwithstanding  a  demand  for  the- 
retum  of  the  property,  refused  to  return  the- 
same.  She  also  charged  oppression  and 
malice,  as  a  foundation  for  a  claim  for  pu- 
nitive damages.  The  Jury  returned,  in  addi- 
tion to  Its  general  verdict,  a  special  findlng^ 
that  the  value  of  the  furniture  and  the  piano- 
destroyed  by  fire  was  $1,200,  leaving  the- 
balance  of  $1,000  to  be  accounted  for  as  puni- 
tive damages. 

[1]  The  defense  was  based  on  the  ground 
that  the  plaintiff  was  using  the  premises  as 
a  house  of  prostitution.  That  she  had  so- 
used them  for  a  time  was  admitted.  It  was 
and  is  claimed  by  the  appellant  that  such 
use  of  his  property  constituted  a  nuisance- 
which  he  bad  a  right  to  abate  by  taking  pos- 
session of  the  rented  premises  and  remov- 
ing the  plaintiff's  property  therefrom.  Among 
the  errors  assigned  is  the  refusal  of  the  trial 
court  to  give  to  the  Jury  various  Instruc- 
tions embodying  this  theory.  But  such  al- 
leged refusal  cannot  be  considered  here. 
There  is  no  reference  to  the  instructions  in 
question  In  the  substantive  or  narrative  part 
of  the  bill.  All  that  appears  is  a  series  of 
declarations,  in  the  specification  of  errors,, 
to  the  effect  that  "the  court  erred  in  refus- 
ing to  give  the  Jury  instruction  2  [and  other 
numbers]  offered  on  behalf  of  defendant,  as 
follows"  (quoting  the  alleged  instruction). 
Such  a  record  does  not  afford  evidence  that 
the  instructions  In  question  were  requested 
or  refused.  Goldman  v.  Bnshore,  80  Cal. 
146,  22  Pac.  82;  Ferrler  v.  Ferrier,  64  Cal. 
23,  27  Pac.  960;  Estate  of  Hlggins,  156  CaU 
257,  104  Pac.  6. 

[2]  But  this  somewhat  technical  considera- 
tion is  of  no  great  importance  here,  since 
the  propositions  of  law  underlying  the  In- 
structions claimed  to  have  been  refused  are- 
presented  for  decision  on  the  defendant's  ex- 
ceptions to  Instructions  shown  to  have  been 
given  by  the  court.  Instruction  4  was  as 
follows:  "It  appearing  without  dispute  here 
that,  at  the  time  of  the  removal  of  plain- 
tiff's property  therefrom,  the  premises  were 
not  used  for  the  purposes  which  she  admits 
she  had  theretofore  used  them,  there  was 
not,  then,  at  the  time  of  such  removal,  in 
existence  a  nuisance  which  could  Justify  the 
defendant  or  his  agent  In  summarily  remov- 
ing plaintiff's  proiwrty  from  the  premises." 
If  the  facts  were  as  stated  by  the  court,  we 
think  there  can  be  no  criticism  of  the  rule 
of  law  declared.  The  mere  occupancy  of 
the  premises  by  the  plaintiff  and  the  pres- 
ence therein  of  her  household  effects  did  not 
constitute  a  nuisance.  The  nuisance.  If  there 
was  one,  was  created  by  the  use  of  the 
premises  for  Immoral  purposes.  When  that 
use  ceased,  there  was  no  longer  any  ground 
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for  claiming  that  a  nuisance  was  being  main- 
tained. Whether  or  not  the  past  miscon- 
duct of  the  plaintiff  would  have  authorized 
the  defendant  to  terminate  the  tenancy  by 
proper  legal  procedure  is  a  question  not  pre- 
sented here.  No  such  attempt  was  made. 
A  notice  to  quit  was  served  on  plaintiff  on 
July  7tb,  long  before  the  defendant,  as  he 
claims,  had  any  knowledge  of  the  use  to 
which  the  premises  were  being  put  It  was 
not  put  ui>on  the  ground  of  such  use.  As  a 
notice  of  intention  to  terminate  the  lease, 
under  either  section  789  or  section  1946  of 
the  CItII  Code,  it  was  served  too  late  to  bring 
the  plaintiff's  tenancy  to  an  end  prior  to  the 
time  of  the  entry  complained  of. 

[3]  The  record  shows  that  the  court  was 
fully  Justlfled  in  stating  as  an  undisputed 
fact  that  at  the  time  of  the  removal  of 
plaintiff's  goods  she  was  no  longer  using  the 
premises  for  purposes  of  prostitution.  It 
appeared  that  she  had  gone  into  possession 
in  April,  1909.  That  she  at  once  commenced 
to  maintain  a  house  of  ill  fame  was  admit- 
ted. In  August,  1909,  she  began  to  make 
preparations  to  move  to  Coallnga,  where  she 
intended  to  open  a  similar  establishment 
On  August  3,  1909,  she  went  to  Coallnga  to 
secure  a  location,  returning  on  the  6th.  Dur- 
ing this  absence  she  left  a  maid  and  one 
other  person  in  charge  of  the  premises.  On 
the  9th  she  again  departed  for  Coalinga,  and 
on  this  occasion  left  the  premises  unoccupied, 
locking  the  door.  They  were  so  unoccupied 
until  the  13th,  when  the  defendant's  agents 
entered  and  removed  the  ptelntlfC's  property. 
These  facts  being  uncontradicted,  it  appeared 
that,  at  the  time  of  the  taking  of  her  prop- 
erty, the  plaintiff  had  discontinued  her  un- 
lawful use  of  the  premises,  and  it  necessarily 
followed,  as  declared  by  the  court,  that  the 
defendant  was  not  Justlfled  In  removing  her 
effects.  Such  removal  was  at  his  risk,  and 
the  destruction  of  the  goods  by  Are  threw 
the  loss  upon  him. 

[4]  Complaint  Is  made  of  Instruction  2,  in 
which  the  court  told  the  Jury,  among  other 
things,  that  plaintiff's  use  of  the  premises 
for  immoral  purposes  terminated  her  posses- 
sion under  the  lease,  and  rendered  her  a 
tenant  at  will.  It  may  be  questioned  wheth- 
er this  was  an  entirely  accurate  definition 
of  her  status.  But  In  view  of  the  estab- 
lished fact  that  the  unlawful  use  of  the 
premises  had  ceased,  the  instruction  cannot 
have  been  prejudicial  to  the  appellant. 

[S]  The  past  unlawful  use  of  the  premises 
did  not,  in  the  absence  of  notice,  demand, 
or  other  action  on  the  part  of  the  lessor 
evidencing  an  intent  to  claim  a  forfeiture, 
terminate  the  tenant's  right  of  possession 
80  as  to  justify  a  forcible  entry  and  invasion 
of  her  property  rights  during  the  term  of 
the  hiring.  Almy  v.  Greene,  13  R.  I.  350; 
18  Am.  &  Eng.  Kncy.  of  Law  (2d  Ed.)  379, 
3S¥).  If  she  was  rightfully  In  possession,  It 
U  not  material  whether  she  was  correctly 


described  as  a  tenant  at  will.  Instruction 
2  further  declared  that  plaintiff's  use  of 
the  premises  for  immoral  purposes  would 
not  justify  the  defendant  in  going  upon  the 
premises  during  plaintiff's  temporary  ab- 
sence and  removing  her  effects  therefrom. 
If  this  declaration  referred  to  an  unlawful 
use  which  had  ceased  at  the  time  of  the 
entry,  we  think,  for  the  reasons  above  stat- 
ed, that  the  court  was  right  If,  on  the 
other  hand,  the  court  was  undertaking  to 
declare  the  rights  of  the  parties  during  the 
actual  period  of  an  Immoral  use  of  the 
premises,  the  instruction  if  erroueous,  can- 
not have  had  any  effect  here,  since  the  fact 
was,  as  the  court  In  instruction  4  declared, 
that  such  use  no  longer  existed  at  the  time 
of  the  entry. 

[6]  The  defendant  objected  to  ttie  intro- 
duction of  any  evidence  on  the  ground  that 
plaintiff's  exclusive  remedy  was  by  an  ac- 
tion under  the  forcible  entry  and  detainer 
provisions  of  the  Code  of  Civil  Procedure. 
Section  1159  et  seq.  The  objection  was 
properly  overruled.  The  complaint  stated 
a  good  cause  of  action  for  the  conversion 
of  personal  property.  If  there  were  also 
allegations  of  facts  which  would  have  war- 
ranted a  summary  proceeding  under  the 
code  sections  referred  to,  this  would  not 
bar  the  plaintiff  of  her  right  to  maintain 
an  ordinary  action  for  damages. 

[7]  The  Code  itself  does  not  undertake 
to  make  the  forcible  entry  proceeding  the 
exclusive  remedy  where  facts  showing  a 
cause  of  action  indei>endent  of  the  Code 
provisions  are  alleged,  and  we  are  cited  to 
no  authority  supporting  appellant's  claim  in 
this  regard.  Walker  v.  Chanslor,  153  Cal. 
118,  94  Pac.  606,  IT  L.  R.  A.  (N.  S.)  455, 
126  Am.  St.  Rep.  61,  relied  on  by  apiiellant. 
merely  holds  that  where  the  owner  of  real 
property,  having  the  right  of  possession, 
makes  a  forcible  entry  expelling  the  i>erson 
in  wrongful  possession  without  using  more 
force  than  is  necessary,  the  wrongful  occu- 
pant cannot  maintain  an  action  of  trespass, 
but  is  limited  to  his  remedy  under  the  stat- 
ute for  making  forcible  entry.  See,  also, 
Cauavan  v.  Gray,  04  Cal.  5,  27  Pac.  788; 
Burnham  v.  Stone,  101  Cal.  105,  35  Pac. 
627.  This  is  based  upon  the  ground  that  at 
common  law  the  person  so  ousted  had  no 
right  of  action  at  all,  and  the  statute  gives 
him  no  new  rights  beyond  those  embraced 
in  its  terms.  The  doctrine  has  no  applica- 
tion to  an  action  brought  by  one  in  right- 
ful possession.  The  complaint  here  alleged 
that  plaintiff  was  entitled  to  the  iK>.ssession 
of  the  premises,  and  the  objection  to  the 
reception  of  evidence  In  supiwrt  of  her 
claim  for  damages  occasioned  by  an  Inva- 
sion of  her  right  of  property  was  without 
merit. 

The  testimony  regarding  the  value  of 
the  property  destroyed  was  conflicting. 
Without  reciting  it,  we  may  say  that  there 
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was  substantial  evidence  to  sustain  the  find- 
ing of  the  Jury  that  the  goods  were  wortb 
11,200. 

[SI  The  award  of  punitive  damages  was 
also  Justified  by  the  erldence.  The  plain- 
tiff, notwithstanding  repeated  demands,  was 
unable  to  obtain  prompt  restitution  of  her 
property.  She  was  put  off  from  time  to 
time  with  excuses  wtiich  the  Jury  may  well 
have  viewed  as  mere  pretexts.  The  de- 
fendant made  no  claim  of  any  right  to  re- 
tain the  Jewelry  and  the  certificate  of  de- 
posit, but  did  not  surrender  these  articles 
until  October.  In  that  month  plaintiff 
sought  the  aid  of  the  district  attorney,  who 
communicated  with  the  defendant  The  lat- 
ter then  deposited  the  certificate  and  the 
jewels  in  a  bank,  where  he  caused  them  to 
be  attached  on  an  alleged  demand  against 
the  plaintiff.  These  circumstances,  together 
with  other  matters  which  appear  in  the  rec- 
ord, were  ample  to  authorize  the  jury  to 
Infer  that  the  defendant,  in  taking  and  re- 
taining the  property,  was  actuated  by  a 
spirit  of  malice  and  was  seeking,  not  mere- 
ly to  ffliforce  his  rights,  bat  to  oppress  the 
idaintlff.  There  is  no  merit  in  the  point 
that,  because  no  actual  damages  were  re- 
covered for  the  taking  of  the  jewelry  and 
the  certificate,  there  could  be  no  exemplary 
damages.  The  argument  assumes  that  the 
exemplary  damages  were  based  on  the  tak- 
ing of  these  Items  alone.  But  the  taking 
of  all  the  property  was,  as  the  jury  may 
well  hare  concluded,  a  single  transaction, 
and  the  fact  that  part  of  It  was  returned 
does  not  prevent  a  recovery  for  exemplary 
damages  in  addition  to  the  value  of  the 
part  lost  to  plaintiff.  Besides,  the  conduct 
of  defendant  with  reference  to  the  Jewelry 
and  the  certificate  might  properly  have  been 
regarded  by  the  jury  as  indicating  the  mo- 
tive and  spirit  which  actuated  his  taking 
of  the  other  prop«ty.  We  see  no  error  in 
the  instructions  on  the  subject  of  exemplary 
damages,  and  there  is  no  ground  for  holding 
that  the  award  was  excessive. 

The  alleged  errors  in  overruling  objec- 
tions to  offered  evidence  were  unimportant. 
They  could  not  have  worked  any  substan- 
tial Injury  to  the  appellant 

The  judgment  and  the  order  denying  a 
new  trial  are  affirmed. 

We  concur:   SHAW,  J.;  ANGELLOTTI,  J. 


a62  Cal.  n) 

Ex  parte  COOPER.     (Or.  1,718.) 
(Supreme  Court  of  California.    Jan.  26,  1912.) 

1.  Adtji-tebt   (g  1*)— Construction  of  Pk- 
KAL  Statutes. 

The  definition  of  adultery  constituting 
cause  for  divorce,  defined  by  Civ.  Code,  (  93, 
as  the  voluntary  sexual  intercourse  of  a  mar- 
ried person  with  a  person  other  than  the  of- 
fender's husband  or  wife,  has  been  adopted  in 


the  construction  of  penal  statutes  including 
the  word  "adultery." 

[6M.  Note.— For  other  cases,  see  Adultery, 
Dec.  Dig.  I  1.* 

For  other  definitions,  see  Words  and  Phras- 
es,  vol.  1,  pp.  2VJr-214]. 

2.  Adultery  (J  1*)— Elements  of  Offensb— 
Unmarried  woman. 

In  the  absence  of  statute  sexual  inter- 
course on  the  part  of  an  unmarried  woman 
does  not  constitute  "adultery"  on  her  part,  but 
amounts  simply  to  fornication;  and  hence  an 
unmarried  woman  cannot  be  guilty  of  an  of- 
fense under  Pen,  Code,  t  269a,  as  amended 
March  21,  1911  (St  1911,  p.  426),  providing 
that  every  person  who  hves  in  adnltery  is 
guilty  of  a  misdemeanor;  Civ.  Code,  |  93, 
defining  adultery  as  the  voluntary  sexual  in- 
tercourse of  a  married  person  with  a  person 
other  than  the  offender's  husband  or  wife. 

(Ed.  Note. — For  other  cases,  see  Adultery, 
Cent  Dig.  {{  1-6;   Dec  Dig.  (  1.*] 

3.  Adultert  (I  3*)— AiDEB  and  Abetfob— Ao- 

COMPLICE— "PRI  NCIPAL.  ' ' 

Where  the  idea  of  guilt  on  the  part  of  an 
unmarried  participant,  of  the  offense  of  liv- 
ing in  adultery  is  excluded  by  the  terms  of  the 
statute  defining  the  offense  (Pen.  Code,  |  269a, 
as  amended  March  21,  1911  [St  1911,  p.  426]). 
it  follows  that  such  participant  cannot  be  held 
punishable  as  being  an  aider  and  abettor  in 
the  offense,  even  though  she  be  held  to  be  an 
accomplice  nnder  Pen.  Code,  {  31,  defining 
"principals"  as  all  persons  concerned  in  the 
commission  of  a  crime,  or  who  aid  or  abet  its 
commission. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Dec.  Dig.  i  3.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  ()IS62-66&7;    vol.  8,  p.  7763.] 

In  Bank.  Application  by  Grace  Cooper  for 
writ  of  habeas  corpus,  directed  against  the 
Chief  of  Police  of  the  City  of  Los  Angeles. 
Petitioner  ordered  discharged  from  custody. 

Charles  Scholz  and  William  Freeman  (S.  S. 
McCahlll,  of  counsel),  for  petitioner.  Guy 
Eddie,  City  Prosecutor,  and  Frank  W.  Staf- 
ford, Deputy,  for  respondent 


PER  CURIAM.  The  petiUoner  is  held  In 
custody  on  a  charge  of  violating  the  pro- 
visions of  section  269a  of  the  Penal  0}de,  as 
amended  March  21,  1911,  which  provides  that 
"every  person  who  lives  in  a  state  of  co- 
habitation and  adultery  is  guilty  of  a  mis- 
demeanor and  punishable  by  a  fine  not  ex- 
ceeding one  thousand  dollars,  or  by  imprison- 
ment in  the  county  jail  not  exceeding  one 
year,  or  by  both."  The  prosecution  was 
Instituted  against  her  and  one  Claud  C.  Mil- 
ler jointly,  and  the  deposition  upon  which 
the  warrant  of  arrest  was  issued  and  upon 
which  the  commitment  for  examination  was 
based  stated  as  follows:  "That  on  the  27tb 
day  of  December,  1911,  at  and  in  Los  Angeles 
city,  in  the  county  of  Los  Angeles,  state  of 
California,  the  crime  of  cohabitation  and 
adultery  was  committed  by  Claud  0.  Milter 
and  Grace  Cooper,  who  at  the  time  and  place 
last  aforesaid  did  willfully  and  unlawfully 
live  and  cohabit  one  with  the  other  in  a  state 
of  cohabitation  and  adultery;    the  said  de- 
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fendant  Claud  C.  MUIer  being  then  and  there 
a  married  man,  and  the  said  Grace  Cooper 
being  then  and  there  an  unmarried  woman; 
and  the  aald  Claud  C.  Miller  and  the  said 
Grace  Cooper  not  being  married  one  to  the 
other;  and  the  said  Grace  Cooper  at  all  times 
herein  mentioned  did  know  that  he,  the  said 
Claud  C.  Miller,  was  a  married  man,  and  was 
married  to  a  woman  other  than  herself."  The 
question  upon  which  a  decision  is  sought  is 
whether  upon  these  facts  petitioner,  being  an 
unmarried  woman,  is  guilty  of  the  offense 
defined  by  the  section  above  qnoted. 

Section  269b,  Penal  Code,  as  amended 
March  21,  1911,  by  the  same  act  that  amend- 
ed said  section  269a,  provides:  "If  two 
persons,  each  being  married  to  another,  live 
together  In  a  state  of  cohabitation  and 
adultery,  each  Is  guilty  of  a  felony  and  pun- 
ishable by  imprisonment  in  the  state  prison 
not  exceeding  five  years."  The  origin  of 
these  two  sections  Is  an  act  entitled  "An  act 
to  punish  adultery,"  approved  March  15, 1872 
(Stats.  1871-72,  p.  380),  section  1  of  which 
was  the  same  as  section  269a,  except  that  the 
words  "open  and  notorious"  were  contained 
therein,  immediately  preceding  the  words 
"cohabitation  and  adultery,"  and  section  2  of 
said  act  was  the  same  as  the  portion  of  sec- 
tion 269,  above  quoted,  with  the  same  ex- 
ception. By  act  approved  March  21,  1905 
(Stats.  1906,  p.  656),  these  two  sections  were 
Incoriwrated  In  the  Penal  Code  as  sections 
269a  and  269b,  and  by  an  act  approved  March 
21,  1911  (Stats.  1911,  p.  426),  the  two  sections 
were  amended  by  striking  out  the  words 
"open  and  notorious."  We  have  thus  referred 
to  the  history  of  the  legislation  on  this  sub- 
ject for  the  purpose  of  showing  that  the  only 
purpose  of  the  amendment  of  1011  was  to 
dispense  with  the  element  of  the  notoriety 
of  the  adulterous  relation,  which,  under  the 
law  as  it  formerly  existed,  was  as  essential 
as  the  adulterous  relation  itself  (People  v. 
Salmon,  148  Cal.  303,  83  Pac  42,  2  L.  R.  A. 
[N.  8.]  1186, 113  Am.  St.  Rep.  268);  and  that, 
so  t&T  as  the  question  before  us  is  concerned, 
viz.,  whether  an  unmarried  person  can  live  in 
a  state  of  "cohabitation  and  adultery,"  with- 
in the  meaning  of  section  269a,  we  are  in  the 
same  position  that  we  would  be,  were  we  con- 
struing and  ascertaining  the  intention  of  the 
l/eglslature  in  adopting  the  original  act  of 
1871-72. 

[1]  It  Is  to  be  observed  that  neither  of  the 
sections  attempts  any  definition  of  the  term 
"adultery,"  and  we  are  without  any  defini- 
tion thereof  in  the  statutory  law  of  this  state, 
other  than  such  as  is  found  in  section  93  of 
the  Civil  Code,  where  the  adultery  consti- 
tuting cause  for  divorce  is  defined  as  follows: 
"Adnltery  is  the  voluntary  sexual  Intercourse 
of  a  married  person  with  a  person  other  than 
the  offender's  husband  or  wife."  This  def- 
inition has  been  adopted  in  this  state  in  the 
construction  of  penal  statutes  including  tue 
term  "adultery."  In  People  v.  Stratton,  141 
Cat    004^    606,   75    Pac.    166,    It   was    said: 


"Adultery  is  the  sexual  intercourse  of  a  mar- 
ried person  with  a  person  other  than  the 
offender's  husband  or  wife.  Fornication  is 
distinguished  from  adultery  by  the  fact  that 
the  guilty  person  Is  not  married."  Again,  in 
People  V.  Salmon,  148  Cal.  303,  305,  83  Pac. 
42,  43  (2  L.  R.  A.  [N.  S.]  1186,  113  Am.  St. 
Rep.  268),  It  was  said:  "Adultery  Is,  as  is 
well  understood,  sexual  intercourse  of  one 
spouse  with  any  one  other  than  the  other 
spouse."  And  It  was  expressly  held  by  the 
District  (Dourt  of  Appeal  of  the  Second  dis- 
trict that,  in  view  of  this  definition,  an  un- 
married man  could  not  live  in  a  state  of  co- 
habitation and  adultery,  within  the  meaning 
of  section  269a  of  the  Penal  Code.  In  re  Sul- 
livan on  Habeas  Ck>rpu8,  119  Pac.  526.  It  is 
to  be  borne  In  mind  that  section  93,  Civil 
Code,  which  was  a  part  of  the  original  Code 
adopted  in  1872,  was  enacted  at  the  same 
session  of  the  Legislature  as  that  at  which 
the  original  act  to  punish  adultery,  approved 
March  15,  1872,  was  enacted;  and  it  is  only 
reasonable  to  assume  that  the  word  "adul- 
tery" was  used  with  the  same  meaning  in 
both  laws.  As  we  have  seen,  section  93,  Civil 
Code,  has  already  been  held  to  furnish  the 
definition  of  adultery  In  the  construction  of 
penal   statutes. 

[2]  We  are  satisfied  that  the  overwhelming 
weight  of  modem  authority  is  to  the  effect 
that,  in  the  absence  of  statutory  provision  to 
the  contrary,  participation  In  an  act  of  sex- 
ual Intercourse  on  the  part  of  an  unmarried 
woman  does  not  constitute  "adultery"  on  her 
part,  but  amounts  simply  to  fornication.  See 
Bishop  on  Statutory  Crimes,  $654;  2  Mc- 
(Dlaln  on  Crim.  Law,  I  1086;  Bashford  v. 
Wells,  18  L.  R.  A.  (N.  S.)  580,  note;  1  Bou- 
vier,  Law  Die.  105;  Buchanan  v.  State,  55 
Ala.  154.  This  is  not  the  rule  favored  in 
Wharton's  Criminal  Law,  although  the  learn- 
ed writer  gives  It  as  a  definition  obtaining  in 
many  Jurisdictions;  but  It  is  expressly  stated 
in  a  note  to  section  1720  of  his  work  that, 
where  the  offense  Is  restricted  as  it  is  by  our 
Civil  Code  (section  93),  an  unmarried  person 
cannot  be  guilty  thereof  by  reason  of  mere 
participation  in  the  act,  either  as  principal 
or  accessory.  In  many  of  the  states,  the 
Legislature  has  by  express  provision  inserted 
in  the  statute  making  adultery  a  crime  a  dec- 
laration that  an  unmarried  participant  in 
Illicit  intercourse  shall  also  be  deemed  guilty 
of  the  offense,  thus  recognizing  the  necessity 
of  making  some  such  provision.  In  order  to 
bring  such  a  participant  within  the  meaning 
of  the  statute.  Most  of  the  decisions  holding 
an  unmarried  participant  guilty  of  the  of- 
fense are  based  on  such  statutes.  In  view 
of  our  definition,  such  an  unmarried  partici- 
pant, whatever  the  extent  of  his  or  her  moral 
delinquency,  is  not  guilty  of  "adultery."  We 
think  it  very  clear  that  our  orii;iual  act  to 
punish  adultery  cannot  be  reasonably  con- 
strued otherwise  than  as  deslsned  solely 
against  the  person  guilty  of  "adiiltory."  and 
no  different  design  can  reasoually  be  attrlb- 
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uted  to  the  amendments,  In  view  of  the  obTl- 
ous  fact  that  the  only  object  thereof  was,  as 
already  shown,  the  elimination  of  the  ele- 
lYient  of  notoriety.  It  is  to  be  borne  in  mind, 
too,  that  the  latest  amendments  to  this  law 
were  adopted  by  the  Legislature  after  the 
decisions  of  this  court  as  to  the  meaning  of 
the  term  "adultery"  in  criminal  statutes  had 
been  rendered,  and  presumably  with  full 
knowledge  of  such  decisions.  So  far  as  the 
question  we  are  considering  Is  concerned, 
there  Is  no  material  dlEference  between 
"adultery"  and  "living  in  a  state  of  adul- 
tery." It  Is  only  the  adulterer  who  can 
lire  "in  a  state  of  adultery."  The  plain  pur- 
pose of  the  whole  act  was  simply  to  make  the 
adulterer  guilty  of  a  public  ofTense  in  all 
cases  of  living  in  a  state  of  Illicit  intercourse, 
but  to  make  the  offense  only  a  misdemeanor 
where  the  other  participant  was  unmarried, 
and  a  felony  where  such  other  participant 
was  also  married. 

[31  It  is  earnestly  contended  In  the  able 
brief  filed  by  learned  counsel  for  the  state 
tliat,  even  if  petitioner  was  not  herself  guilty 
of  adultery,  she  was  nevertheless  a  principal 
in  the  crime  defined  by  section  269a,  by  rea- 
son of  the  fact  that  by  her  participation  in 
the  illicit  intercourse  she  willfully  and  know- 
ingly aided  and  abetted  her  married  code- 
fendant  in  the  commission  of  bis  offense.  In 
view  of  the  provisions  of  section  31  of  the 
Penal  Code,  we  think  that  this  would  be  true, 
if  the  section  defining  the  offense  (section 
2C9a)  did  not  exclude  the  Idea  of  any  crim- 
inal offense  on  the  part  of  the  unmarried 
participant  In  the  illicit  intercourse  on  ac- 
count of  such  participation  alone.  Of  course, 
an  unmarried  person  might  be  guilty  as  a 
principal  of  this  offense,  under  section  31  of 
the  Penal  Code,  by  aiding  and  assisting  In  its 
commission  in  some  other  way  than  by  living 
In  a  state  of  illicit  intercourse  with  a  mar- 
ried person;  but  we  are  considering  here 
simply  such  aid  and  assistance  as  are  in- 
volved In  the  mere  fact  of  participation  In 
the  illicit  Intercourse.  The  question  In  this 
connection  is,  not  whether  the  unmarried 
party  willfully  and  knowingly  participating 
In  such  illicit  intercourse  is  an  accomplice  of 
the  married  party  thereto,  but  whether,  as- 
suming that  he  or  siie  is  an  "accomplice," 
within  the  meaning  of  that  term  as  used  in 
our  statute,  it  was  nevertheless  the  design  of 
the  Legislature  not  to  make  such  participation 
criminal  and  punishable.  We  are  of  the 
opinion  that  a  fair  and  reasonable  construc- 
tion of  the  provisions  of  sections  269a  and 
269b  of  the  Penal  Code  requires  this  con- 
clusion. It  is  recognized  both  by  Bishop  and 
Wharton  that  such  unmarried  participant 
cannot  bo  held,  merely  by  reason  of  such 
partici|)ation.  to  be  guilty  as  an  alder  or 
abettor,  if  the  statute  is  in  such  terms  as  to 
exclude  the  consequence  that  both  parties  are 
to  be  punished.    Bishop  on  Statutory  Crimes, 


!  659;  2  Wharton,  Crtm.  Law,  S  1721.  Aa 
Mr.  Wharton  puts  it:  "Of  course,  when,  as 
in  Pennsylvania,  the  offense  la  limited  by 
statute  to  married  persons,  this  reasoning 
falls."  Learned  counsel  for  the  state  quotes 
the  Pennsylvania  statute  involved,  as  follows: 
"If  any  married  man  shall  have  carnal  con^ 
nection  with  any  woman  not  his  lawful  wife, 
or  any  married  woman  have  carnal  con- 
nection with  any  man  not  her  lawful  hus- 
band, he  or  she  so  offending  shall  be  deemed 
guilty  of  adultery."  So  far  as  the  question 
we  are  considering  is  concerned,  this  statute 
is  not  materially  different  from  our  own, 
which  makes  only  the  person  "who  lives  in 
a  state  of  •  •  •  adultery"  guilty  of  the 
public  offense  therein  defined,  thus  impliedly 
excluding  the  idea  of  any  guilt  of  such  of- 
fense on  the  part  of  the  unmarried  partici- 
pant, whose  only  part  in  the  affair  has  been 
to  live  with  the  married  party  in  the  state 
forbidden  to  him  by  the  law.  Where  the  idea 
of  guUt  on  the  part  of  an  unmarried  partici- 
pant of  such  an  offense  as  this  Is  thus  exclud- 
ed by  the  terms  of  the  statute  defining  the 
offense,  we  think  it  must  be  held  to  follow 
that  such  participant  cannot  be  held  punish- 
able as  being  an  aider  and  abettor  in  the  of- 
fense, even  though  he  or  she  be  held  to  be  an 
accomplice  under  the  provision  of  section  31 
of  the  Penal  Code.  There  is  nothing  in  People 
V.  Coffey,  119  Pac.  901,  in  conflict  with  this 
view. 

We  conclude,  therefore,  that  upon  the  facts 
stated  petitioner  is  not  guilty  of  any  public 
offense  created  by  statute  of  this  state. 

It  is  ordered  that  petitioner  be  discharged 
from  custody. 


in  Cai.  SI 
In  re  DARGIE'S  ESTATE.  (S.  P.  8,016.) 
(Supreme  Court  of  California.    Jan.  24,  1912.) 

divorok  (s  170*)— isteblocutort  judomest 

— Effect. 

Under  Civ.  Code.  I  131,  providing  for  the 
entry  of  an  interlocutory  judgment  in  actions 
for  divorce,  and  section  l.'{2,  providing  that 
when  one  year  has  elapsed  the  court  on  motion 
of  either  party,  or  upon  its  motion,  may  enter 
tlie  final  jndement,  and  that  auch  final  judg- 
meut  sbalf  restore  the  parties  to  the  status  of 
sinf;le  persons  and  permit  them  to  marry  after 
the  entry  thereof,  the  marriage  iti  not  dissolved 
by  the  mere  lapse  of  one  year  after  the  entry 
of  the  interlocutory  judgment,  but  is  only  dis- 
solved when  the  court  has  rendered  and  pro- 
nounced final  judgment,  since  the  statute  does 
not  declare  the  marringe  dis.«olved  at  the  ex- 
piration of  one  year,  but  merely  declares  in  ef- 
fect that  it  becomes  ditisolved  when,  after  the 
expiration  of  that  period,  the  court  shall  so  de- 
clare. 

|Kd.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  §§  5.52,  553;    Dec.  Dig.  $  170.*] 

In  Bank.  Appeal  from  Superior  CJourt, 
Alameda  County;    Everett  J.  Brown,  Judge. 

In  the  matter  of  the  estate  of  William  E. 
Dargle.  From  an  order  granting  a  family 
allowance  to  Erminla  P.  Dargie,  the  widow. 
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Thomas  M.  Dargie,  a  legatee,  appeals.    Af- 
firmed. 

Peter  F.  Dunne  and  Edgar  D.  Peixotto,  for 
appellant  A.  A  Moore  and  Stanley  Moore, 
for  respondent. 

PER  CnitlAM.  An  order  was  mado  for 
the  payment  of  a  family  allowance  to  Er- 
mlnla  P.  Dargle,  as  widow  of  the  decedent. 
The  appellant,  a  nephew  and  legatee  of  the 
decedent,  objects  to  this  allowance  on  the 
ground  that  Ermlnia  P.  Dargie  was  not  the 
wife  of  the  decedent  at  the  time  of  his  death 
end  Is  not  his  widow.  The  decedent  and 
Erminla  intermarried  in  1881.  In  March, 
1006,  in  a  suit  for  divorce  by  said  Ermlnia 
against  the  decedent.  In  the  superior  court 
of  Alameda  county,  an  Interlocutory  decree 
was  entered  declaring  that  said  Ermlnia  P. 
Dargie  was  entitled  to  a  divorce  from  said 
William  B.  Dargie,  and  that  at  the  expira- 
tion of  one  year  from  the  entry  thereof  she 
would  be  entitled  to  a  final  Judgment  dis- 
solving said  marriage,  and  that  such  final 
Judgment  should  then  be  entered  by  the  court 
of  its  own  motion  or  on  motion  of  either  par- 
ty. No  final  Judgment  was  ever  pronounced 
or  entered  in  the  case.  The  parties  after- 
ward became  reconciled  and  lived  together 
as  husband  and  wife.  William  B.  Dargie 
died  on  February  10,  1911. 

The  appellant  contends  that,  when  an  In- 
terlocutory decree  is  made  under  the  provi- 
sions of  sections  131  and  132  of  the  Civil 
Code,  in  an  action  for  divorce,  declaring  that 
the  plaintlft  Is  entitled  to  a  divorce,  the  mar- 
riage Is  dissolved  at  the  expiration  of  one 
year  from  the  date  of  the  entry  of  such  de- 
cree, and  that  this  dissolution  takes  place  at 
that  moment,  by  force  of  law,  without  the 
making  or  entry  of  any  final  Judgment  or 
any  further  order  or  action  of  the  court  re- 
garding it 

[1]  We  cannot  agree  to  this  interpretation 
of  the  statute.  It  declares  that,  "when  one 
year  has  elapsed  after  the  entry  of  such 
Interlocutory  Judgment,  the  court  on  motion 
of  either  party,  or  upon  its  own  motion,  may 
enter  the  final  Judgment  granting  the  di- 
vorce, and  such  final  Judgment  shall  restore 
them  to  the  status  of  single  persons,  and  i>er- 
mit  them  to  marry  after  the  entry  there- 
of." Clearly  there  Is  here  contemplated  and 
required  further  Judicial  action  as  a  condi- 
tion precedent  to  the  malving  and  entry  of 
the  final  Judgment  The  language  is  that  the 
"entry"  of  the  final  judgment  is  to  be  by 
"the  court"  This  shows  that  the  word  "en- 
try" Is  not  used  to  describe  the  mere  cleric- 
al act  by  the  clerk  of  writing  such  Judgment 
In  the  Judgment  book,  but  that  it  was  em- 
ployed to  describe  and  include  the  action  of 
the  court  in  rendering  or  pronouncing  the 
final  judgment  Whether  a  formal  entry  in 
the  Judgment  book  is  necessary  or  not  we 
need  not  inquire.    The  statute  at  least  re- 


quires that  the  court  shall  again  act  in  the 
case  by  declaring  the  final  Judgment  Unless 
It  so  acts,  there  is  no  authority  for  the  en- 
try of  any  final  Judgment  The  clerk  can- 
not, in  the  absence  of  such  action,  enter  it  of 
his  own  motion. 

It  la  the  final  Judgment  that  grants  the 
divorce.  The  interlocutory  Judgment  does 
not  have  that  effect  It  merely  declares  the 
right:  That  the  party  is  "entitled"  to  a  di- 
vorce, a  divorce  to  be  afterwards  adjudged. 
By  the  terms  of  the  statute,  it  is  the  final 
Judgment  alone  that  grants  the  divorce,  dis- 
solves the  marriage,  restores  the  parties  to 
the  status  of  single  persons,  and  permits 
each  to  marry  again.  The  statute  does  not 
Itself  declare  the  marriage  dissolved  at  the 
expiration  of  the  year  from  the  interlocutory 
Judgment  It  merely  suspends  for  one  year 
the  power  of  the  court  to  dissolve  it  and, 
in  effect,  provides  that  It  becomes  dissolved 
only  when,  after  the  expiration  of  that  pe- 
riod, the  court  has,  by  its  final  Judgment  so 
declared.  In  the  meantime  the  parties  re- 
main In  the  legal  relation  of  husband  and 
wife.  This  is  in  harmony  with  the  decisions 
in  Deyoe  v.  Superior  Court,  140  Cal.  484, 
74  Pac.  28,  08  Am.  St  Bep.  73,  Grannis  v. 
Superior  Court,  146  Cal.  260,  79  Pac.  891, 
106  Am.  St  Rep.  23,  and  Periera  v.  Periera, 
156  Cal.  9,  108  Pac.  488,  23  L.  R.  A.  (N.  S.) 
880,  134  Am.  St  Rep.  107.  There  is  nothing 
Inconsistent  with  this  In  Claudius  v.  Melvin, 
146  Cal.  267,  79  Pac.  897.  The  question  here 
involved  did  not  arise  and  was  not  discussed 
in  that  case.  It  follows  from  what  we  have 
said  that  at  the  time  of  the  death  of  the  de- 
cedent, Ermlnia  P.  iDargie  was  his  wife,  and 
that  she  Is  now  entitled  to  such  rights  as 
the  law  confers  upon  her,  under  the  circum- 
stances, as  his  widow,  including  the  right 
to  a  family  allowance. 

The  order  is  affirmed. 


aS2  Cal.  61) 

FIRST    NAT.    BANK    OF    MONROVIA    ♦. 

MARYLAND   CASUALTY   CO. 

(L.  A.  2,C47.) 

(Supreme  Court  of  Calif oroia.    Jan.  25,  1012. 

Rehearing   Denied   Feb.   21,   1912.) 

1.  Pmadiso  (J  433*)— CoNSTBUcnoN— Objec- 
tions   HELOW— SU»T1C1K.NCY   OF  COMPLAINT. 

An  insurance  policy  covered  loss  by  bur- 
glary of  money  by  abstraction  from  the  "sate 
or  safes,"  described  in  the  schedule  attached, 
by  any  person  making  entry  into  such  "safe 
or  safes"  by  the  use  of  "tools  or  explosives 
directly  thereupon,"  but  not  for  loss  from  a 
burglar-proof  safe  containing  an  inner  steel, 
burglar-proof  chest,  unless  the  same  shall  liava 
been  abstracted  from  the  chest  after  entry 
into  the  chest  by  the  use  of  tools  or  explosives 
directly  thereupon.  The  safe  described  in  the 
schedule  was  of  the  latter  kind,  containing 
an  inner  steel,  burglar-proof  chest.  Held, 
that  a  complaint  on  the  policy,  alleging  that 
certain  persons  feloniously  abstracted  money 
"from  the  safes  owned  by  said  plaintiflT,  and 
described  in  the  said  scbedale  in  said  policy. 
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*  *  *  bj  maMne  entir  Into  inch  safea  hy 
the  nse  of  tools  directly  thereapon,"  wai  luf- 
■dent  against  an  objection,  firat  raised  on  ap- 
peal, that  it  did  not  allege  facts  showing  that 
the  entry  into  the  burglar-proof  steel  chest 
was  effected  by  the  nse  of  tools  directly  there- 
on. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  i  433.*] 

2.   INSUBAKCK      ({      665)*— BUBQLABT     iNSnB- 

ARCB— AcnoNar-SuTnciENOT  or  Evidenck. 
Evidence,  in  an  action  by  a  bank  on  a 
bnrglary  insurance  policy,  held  not  to  sustain  a 
finding  that  the  inner  steel  chest  of  the  safe 
was  entered  by  the  nse  of  tools  directly  there- 
upon, within  the  terms  of  the  policy,  but  by 
operation  of  the  combination. 

[Ed.  Note.— For  other  cases,  see  Insnrance, 
Dec.  Dig.  i  666.*] 

8.  IifsUBANCK  (J  146*)— Actions— Pboof. 

To  recover  on  an  insnrance  policy,  plain- 
tiff must  bring  himself  within  its  express  pro- 
visions. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {}  292-298;   Dec.  Dig.  {  146.*] 

4.  Insubarck    (I    146*)— ConsTBUcTion    or 

POOCT. 

While  doubtful  provisions  of  an  insurance 
policy  are  construed  in  insured's  favor,  if  its 
terms  are  unambiguous,  no  forced  construction 
can  be  indulged  to  pass  liability  on  the  com- 
pany. 

[X!d.  Note.— For  other  cases,  see  Insnrance, 
Cent.  Dig.  H  292-208;   Dee.  Dig.  |  146.*] 

6b  INSUBANCB     (S     426*)— BI7B0I.ABT     IRSUX- 

ANCX— CoNSTBuonon  or  Poliot. 

A  burglary  insnrance  policy  covered  loss 
in  consequence  of  the  abstraction  of  money 
from  the  "safe  or  safes,"  described  in  the  at- 
tached schedule,  "by  any  person  or  persons  who 
shall  make  entry  in  such  safe  or  safes  by  the  use 
of  tools  or  explosives  directly  thereupon,"  and 
provided  that  the  company  should  not  be  lia- 
ble for  loss  from  a  burglar-proof  safe  con- 
taining an  inner  steel  chest,  unless  the  money 
was  taken  "from  the  chest  after  entry  also 
into  the  said  chest  effected  by  the  use  of  tools 
or  explosives  directly  thereupon."  Held,  that 
the  company  would  not  be  liable  on  the  policy 
for  money  taken  from  the  inner  steel  chest 
by  the  use  of  the  combination  furnished  the 
burglar  by  an  employ^,  without  having  made 
entry  into  such  Inner  chest  by  the  use  of  tools 
directly  thereupon. 

[Ed.  Note.— For  other  cases,  see  Insnrance, 
Dec.  Dig.  (  425.*] 

6.  Afpbai.  and  Ebbob   (I  209*)— Review— 
OBjEcnoNS  in  Tbial  Goubt. 

Failure  to  object  to  the  evidence  or  move 
for  a  nonsuit  or  request  specific  findings  does 
not  preclude  appellaiit  from  attacking,  on  ap- 
peal, a  finding  as  not  sustained  by  the  evidence. 
[EicL  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  (  209.] 

7.  Appeal  AifD  Ebkob  d  173*)— Gboxtrds  or 
DsrEKTSB— Estoppel. 

That  an  insurance  company,  sued  on  a 
bank  bnrglary  policy  which  required  that  en- 
trance into  both  the  outer  safe  and  the  inner 
steel  chest  contained  therein  be  made  directly 
by  tools,  disputed  the  manner  in  which  the 
burglar  effected  an  entrance,  in  attempting  to 
show  that  even  his  entir  into  the  outer  safe 
was  not  effected  by  tools  thereon,  would  not 
estop  it,  on  appeal,  from  asserting  that  a 
finding  that  the  entrance  Into  the  inner  chest 
was  made  vrith  tools  directly  thereupon  was 
not  supported  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Api>eal  and 
Error,  Dec.  Dig.  f  173.*] 


Department  2.  App&il  from  Soperlor  Gonrt; 
Los  Angeles  County;  Oeorgd  H.  Hatton, 
Judge. 

Action  by  tbe  First  National  Bank  of  Mon- 
rovia against  the  Maryland  Casualty  Com- 
pany. From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Reversed. 

John  Murray  Marshall  and  J.  W.  McEln- 
ley,  for  appellant  Shankland  &  Cbandler, 
for  respondent 

LORIGAN,  X  Tbls  action  is  brongbt  to 
recover  tbe  sum  of  $20,000  on  four  burglary 
Insurance  policies  of  $5,000  each,  known  as 
the  "Peerless  Bank  Burglary  Policy,"  issued 
in  favor  of  the  plaintiff,  and  under  wblcb  de- 
fendant agreed  to  Indemnify  the  plaintiff 
from  loss  by  burglary,  accomplished  through 
entry  into  the  bank  safe  of  plaintiff  "by  the 
use  of  tools  or  explosives  directly  thereupon.'' 
In  the  complaint,  foar  causes  of  action 
against  the  defendant  are  stated;  each 
counting  on  one  of  the  policies  issued.  Eadi 
policy  had  attached  to  it  a  schedule,  showing 
the  location  and  character  of  the  vault  with- 
in which  the  bank  safe  of  plaintiff  was  con- 
structed, the  character  of  the  safe  itself — 
being  burglar  proof — and  that  within  the 
safe  (there  was  but  one)  was  contained  an 
inner  steel,  burglar-proof  chest  The  policies, 
each  Identical  In  terms  and  conditions,  were, 
with  the  schedules  thereto  attached,  made 
by  proper  reference,  and  in  extenso,  parts  of 
the  complaint 

Each  policy  provided,  considering  Its  pro- 
visions solely  with  reference  to  a  burglarious 
entry  of  safes,  which  is  alone  material  bere^ 
that  the  defendant  would  indemnify  the 
plaintiff,  "subject  to  the  following  special 
and  general  agreements  which  are  to  be  con- 
strued co-ordinately,  a>  conditions:  Safe 
Burglary.  A.  For  all  loss  by  burglary  of 
money,  bullion,  bank  notes,  *  •  •  in  con- 
sequence of  the  felonious  abstraction  of  tbe 
same  from  the  safe  or  safes  described  in  tbe 
said  schedule  and  located  in  the  banking 
room  also  described  in  the  said  schedule 
*  *  *  by  any  person  or  persons  who  shall 
make  entry  Into  such  safe  or  safes  by  tbe 
use  of  tools  or  explosives  directly  thereupon, 
in  the  sum  of  $5,000.  •  *  *  Special 
Agreements.  A.  The  company  shall  not  be 
liable:  (5)  for  the  loss  of  money,  bullion,  bank 
notes  •  •  •  from  a  combination  fire  and 
burglar-proof  safe  or  from  a  burglar-proof 
safe  containing  an  inner  steel  burglar-proof 
chest  unless  the  same  shall  have  been  ab- 
stracted from  the  chest  after  entry  also  Into 
the  said  chest  effected  by  the  nse  of  tools  or 
explosives  directly  thereupon." 

Tbe  complaint  in  charging  the  liability  of 
defendant  in  each  of  said  counts  under  each 
policy,  alleged  that  on  the  14th  day  of  De- 
cember, 1908,  "during  the  night  of  said  day, 
certain  persons,  to  wit  George  Allen  Beatty, 
Ernest  W.  Sundln, Hatfield,  and  C.  S. 
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Martin,  felonloosly  abstracted  from  tbe  safes 
owned  by  said  plaintiff,  and  describe<l  in  the 
said  schedule  In  said  policy,  and  located  in 
the  banking  room  of  plaintiff.  *  *  *  by 
making  entry  Into  such  safes  by  the  use  of 
tools  directly  thereupon,  the  sum  of  $29,725.- 
50." 

No  danurrer  to  tbe  complaint  was  inter- 
I>osed  by  defendant  Tbe  answer  denied  that 
the  persons  mentioned  tu  the  complaint  fe- 
loniously abstracted  any  snm  of  money  from 
'*tbe  safe  owned  by  plaintiff,  and  described  in 
any  of  the  schedules  in  the  policy  set  forth, 
*  *  *  or  from  any  safe  owned  by  plain- 
tiff, by  making  entry  into  such  eafe^  or  any 
safe.  In  any  manner  whatsoever,"  or  "that 
any  person  made  entry  into  any  of  the  safes 
mentioned  in  plaintiff's  complaint  by  the 
use  of  tools,  or  any  tools,  directly  there- 
upon, or  by  tbe  use  of  tools,  or  any  tool,  in 
any  manner  wbatsoeTer."  Cwtain  special 
defenses  arising  under  some  of  tbe  provisions 
of  the  policy  were  set  up,  namely,  that  C.  S. 
Martin  bad  been  an  employ^  of  plaintiff  In 
making  repairs  about  the  vault  and  safe  of 
plaintiff,  and  while  so  employed  bad  acquired 
knowledge  of  the  combinations  of  the  vault 
and  safe,  had  disarranged  the  time  lock,  and 
bad  concocted  the  burglary  in  conjunction 
with  tbe  others,  who  were  alleged  in  the 
complaint  to  have  participated  in  It;  also 
that  tbe  entry  into  tbe  safe  and  abstraction 
of  tbe  money  therefrom  was  wholly  the  re- 
sult of  the  undue  exposure  of  the  safe  on  the 
part  of  plaintiff  while  Martin  was  employed 
In  making  the  repairs  upon  it 

Tbe  cause  was  tried  by  the  court.  Its  find- 
ings were  against  tbe  special  defenses  inter- 
I>osed  by  defendant,  and  also  against  it  upon 
the  main  issue;  tbe  court  as  to  the  latter, 
making  two  findings:  (1)  That  on  the  day 
named  in  the  complaint  Beatty,  Sundin,  and 
Hatfield  feloniously  abstracted  tbe  sum  of 
$29,725.50  from  tbe  "safe  owned  by  plaintiff, 
and  described  in  tbe  schedules  in  the  burglar 
policies  In  controversy,  •  •  •  by  making 
entry  into  such  safes  by  tbe  use  of  tools  di- 
rectly thereupon,  to  wit,  a  screw-driver,  a 
sledge  hammer  and  a  key";  tbe  other  that 
said  money  was  feloniously  abstracted  by 
said  persona  "from  said  safes  described  in 
the  schedules  ♦  •  *  by  making  entry  in- 
to sucb  safes  by  the  use  of  tools  directly 
thereupon,  to  wit  by  the  use  of"  the  same 
ln.strunientalities. 

Judgnietit  was  entered  in  favor  of  plaintiff 
for  I19.500.C8;  the  court  finding,  as  the  evi- 
dence showed,  that,  8Ubse<iueut  to  the  bur- 
glary, and  before  the  trial  of  the  action,  the 
perpetrators  above  named  were  apprehended, 
and  money  and  property  of  the  value  exceed- 
ing 110.000  was  received  from  them  and  turn- 
ed over  to  plaintiff.  No  motion  for  new  trial 
was  made  by  defendant,  but  it  appeals  direct- 
ly from  the  Judgment  on  a  bill  of  exoeiitions. 

The  principal  grounds  urged  for  a  revers- 
al are:  (1)  That  the  ooiuplnlnt  falls  to  state 
a  cause  of  action  against  the  defendant;  and, 


(2)  that  the  findings  of  the  court  that  the 
safe,  or  safes,  de-scrlbed  in  tbe  schedules  and 
corered  by  the  ijoliiies  was,  or  were,  entered 
by  tbe  use  of  tools  directly  tbereui>on,  is  not 
sustained  by  tbe  evidence. 

[1]  As  to  tbe  attack  on  the  complaint.  In 
this  regard,  it  is  insisted  that  as,  by  the 
terms  of  the  policies,  tbe  defendant  could 
only  be  liable  where  tools  were  used,  not 
only  on  the  safe  itself,  but  upon  tbe  inner 
burglar-proof  chest  contained  in  tbe  safe,  it 
was  necessary,  in  order  to  state  a  cause  of 
action  against  defendant,  to  allege  facts 
showing  that  tbe  entry  into  the  safe,  and  into 
the  burglar-proof  chest  in  which  tbe  money 
was  contained,  was  effected  by  the  use  of 
tools  directly  upon  the  safe,  and  iirectly  upon 
the  burglar-proof  chest;  that  tbe  schedulen 
attached  to  tbe  policies  show  that  there  was 
but  one  safe,  and  that  it  contained  an  inner 
burglar-proof  chest,  and  that  an  allegation 
that  the  "safes"  of  plaintiff  were  burgla- 
riously entered  by  the  use  of  tools  directly 
thereupon  is  not  an  allegation  that  tbe  cbest 
was  so  entered.  We  do  not  think  this  point 
well  taken,  or,  at  least,  in  tbe  absence  of  any 
special  demurrer  to  the  complaint  that  de- 
fendant can  be  now  permitted  to  make  It 
The  policies  insured  tbe  plaintiff  against 
burglary  by  entry  into  the  safe  and  the  bur- 
glar-proof chest  It  Is  true  that  in  tbe  policies 
the  safe  and  the  inner  burglar-proof  chest 
are  mentioned  as  separate  and  distinct  from 
each  other,  and  in  seeking  to  fix  liability  on 
defendant  for  a  burglarious  entry  into  tbe 
safe  and  chest  it  would  have  been  more  cor- 
rect to  describe  the  entry  to  have  been  made 
Into  tbe  safe  and  chest,  rather  than  to  have 
described  it  as  an  entry  into  tbe  "safes." 
But,  as  tbe  policies  covered  an  entry  into 
both  tbe  safe  and  tbe  chest,  we  do  not  think 
an  allegation  that  the  entry  was  made  into 
the  "safes"  of  the  plaintiff  was  radically  a 
failure  to  state  a  cause  of  action,  within  the 
terms  of  the  policy.  The  complaint  alleged 
the  entry  to  have  been  made  into  tbe  "safes" 
described  in  the  policies,  and  the  answer  re- 
ferred to  them  in  the  same  terms.  The  case 
was  tried  on  the  theory  that  tbe  complalat 
sufflclently  described  ttie  thing  or  things 
which  were  burglarized,  and  for  which  plain- 
tiff claimed  defendant  to  be  liable  under  the 
policies;  and  while,  to  bring  it  exactly  with- 
in the  terms  of  the  policies,  the  complaint 
should  have  alleged  the  entry  to  have  been 
made,  both  into  the  safe  and  Inner  chest  con- 
tained therein,  still  the  failure  to  do  so  can- 
not after  trial  and  Judgment,  be  made  the 
basis  of  attack  on  the  sufflclency  of  the  com- 
plaint. The  defendant  should  have  taken 
advantage  of  this  point  by  si)eclal  demurrer 
for  ambiguity  or  uncertainty. 

[2]  The  second  point  Is  on  the  sufficiency 
of  the  evidence  to  sustain  the  fliulings  that 
entry  was  made  Into  the  safe  or  safes  of 
plaintiff,  described  in  tbe  schedule  and  refer- 
red to  in  the  policies,  by  the  xise  of  tools  di- 
rectly thereupon.     There  is  practically  no 
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dispute  as  to  how  the  burglary  was  effected. 
The  banking  business  ot  the  plaintiff  is  con- 
ducted at  Monrovia,  Los  Angeles  county.  In 
June,  1908,  the  president  of  the  bank  enter- 
ed into  a  contract  with  the  Parcells  Safe 
Company,  engaged  In  the  business  of  supply- 
ing safes,  Tault  doors,  and  in  doing  bank  con- 
tract work,  to  furnish  vault  lining,  doors,  and 
safes,  and  properly  install  them  on  premises 
in  Monrovia,  to  which  the  bank  contemplated 
moving  Ita  banking  business.  In  considera- 
tion of  this  contract  for  the  new  work,  the 
Parcells  Safe  Company  agreed  to  do  certain 
work  about  the  vault  and  safe  on  the  old 
bank  premises — to  make  certain  repairs  on 
the  vault  and  safe  doors,  plumb  them  np,  and 
renovate  and  clean  them  generally,  including 
the  locks  and  bolts,  and  repaint  the  safe  with 
aluminum.  The  vault  on  the  old  premises 
was  of  brick,  with  an  outer  vault  door  se- 
cured by  a  combination  lock.  Inside  the 
vault  was  another  door  with  a  vestibule,  or 
space,  between  It  and  the  outer  vault  door; 
this  second  door  opening  with  a  key.  The 
safe  was  inside  the  vault  beyond  this  inner 
or  vestibule  door,  and  the  door  thereof  was 
secured  by  a  combination  lock  and  a  time 
lock.  Inside  the  safe  was  an  inner  steel 
burglar-proof  chest  In  which  the  money  of 
the  bank  was  kept,  and  this  was  secured  only 
by  a  combination  IocIe.  The  safe  and  time 
lock  were  of  a  pattern  In  use  a  great  many 
years  ago. 

The  Parcells  Company  contracted  with  one 
Charles  S.  Martin,  George  A.  Beatty  and  E. 
W.  Sundin  to  do  the  work  of  installing  the 
vault  and  safes  in  the  new  bank  building, 
and  the  renovating  and  repairing  of  the  vault 
and  the  safe  just  described  in  the  old  one. 
Martin  was  a  well-known  safe  and  vault  ex- 
pert, and  the  agent  of  the  Parcells  Company 
took  him  to  the  bank  and  introduced  him  to 
the  president  thereof  as  the  man  who  would 
attend  to  the  repairing,  renovating,  and  clean- 
ing of  the  vault  and  safe  then  in  use  by  the 
bank.  Martin  went  to  work  about  the  vault 
and  safe,  and  was  engaged  there  during  the 
banking  hours  from  the  Ist  to  the  10th  of  De- 
cember, and  performed  for  the  Parcells  Com- 
pany the  work  which  they  had  contracted 
with  him  to  do.  While  so  employed,  his  move- 
ments and  work  about  the  premises  were  sup- 
posed to  be  constantly  under  observation  by 
some  of  the  officers  of  the  bank  working  in 
the  banking  room,  and  who  had  been  in- 
structed to  make  note  of  them.  Beatty  and 
Sundin  at  no  time,  until  the  night  of  the 
burglary,  were  upon  the  old  bank  premises. 
They  were  working,  installing  the  vault  and 
safe  in  the  new  bank  premises.  Notwith- 
standing the  precautions  taken  by  the  bank 
officers  to  observe  the  movements  of  Martin, 
the  latter,  while  at  work  about  the  vault  and 
safe  and  the  locks  and  bolts  connected  there- 
with, secretly  acquired  knowledge  of  the  com- 
binations upon  the  doors  of  the  vault  and 
safe  and  the  combination  of  the  inner  steel 


chest  He,  also,  while  deanlng  np  the  time 
lodes  and  bolts  on  the  inner  side  of  the  safe 
door,  removed  from  the  time  lock  a  pin 
which  he  shortened  and  replaced.  His  object 
In  shortening  the  pin  was  so  that  a  hook, 
which  is  suspended  from  the  pin  while  the 
time  lock  is  running  and  in  operation,  could 
be  Jarred  off  the  pin  by  heavy  blows  directed 
upon  the  outside  of  the  safe  door,  thereby 
releasing  the  dogging  or  locking  bar  from 
the  bolts  of  the  safe,  and  allowing  the  door 
thereof  to  be  opened  by  the  combination. 
Martin  also  fashioned  a  key,  whereby  the 
inner  vestibule  door  of  the  vault  could  be 
opened.  Having  acquired  this  Information  as 
to  the  combinations,  and  manipulated  the 
time  lock,  Martin  entered  into  an  arrange- 
ment with  Beatty  and  Sundin,  who,  like  him- 
self, had  practical  expert  knowledge  of  the 
safe  and  lock  business,  and  with  another 
party  named  Edward  Hatfield,  to  burglarize 
the  bank.  He  furnished  his  associates  with 
a  card,  upon  which  he  had  written  the  com- 
binations of  the  vault,  safe,  and  inner  chest 
doors,  gave  them  the  key  to  the  vestibule 
door,  and  Instructed  them  how  the  time  lock 
had  been  manipulated  by  him,  so  that  It 
could  be  rendered  Ineffective  by  the  use  of  a 
hammer. 

Supplied  with  this  Information,  on  the 
night  of  December  14,  1908,  Beatty,  Sundin, 
and  Hatfield  proceeded  from  Los  Angeles  to 
Monrovia  to  carry  out  their  scheme  of  rob- 
bing the  bank.  Martin  did  not  accompany 
them,  having  left  several  days  previously 
for  Ventura,  so  as  to  be  able  to  prove  an 
alibi,  should  suspicion  be  directed  to  blm  on 
account  of  his  recent  employment  about  the 
bank  premises.  Reaching  Monrovia,  Beatty 
effected  an  entrance  to  the  bank  premises 
through  a  window,  carrying  with  him  a  bag, 
containing  a  screw-driver,  plyers,  other  small 
tools,  and  two  heavy  hammers.  He  alone 
entered  the  bank  premises,  and  alone  actual- 
ly perpetrated  the  burglary.  With  the  com- 
binations furnished  by  Martin,  he  readily 
opened  the  vault  door,  entered  and  turned 
on  the  electric  light  in  the  vault  He  then, 
for  the  purpose  of  preventing  any  one  from 
entering  the  vault  while  he  was  at  work, 
changed  the  combination  on  the  vault  door 
and  locked  It.  He  opened  the  inner  vestibule 
door  with  the  proper  key  therefor,  which  he 
found  hanging  up  within  the  vault.  He  then 
tried  the  combination  on  the  safe  door,  but 
was  unable,  as  he  testified,  to  open  it  on  ac- 
count of  the  time  lock  being  set,  and  tliea 
proceeded  to  oi)erate,  as  directed  by  Martin, 
on  the  time  lock.  He  struck  the  handle  of 
the  doors  several  times  with  a  large  hammer, 
but  noticing  that  the  handle  was  being  slight- 
ly bent  without  producing  any  effect  upon 
the  time  lock,  he  ceased  his  attack  at  this 
point.  He  was  desirous  of  accomplishing  the 
burglary  without,  if  possible,  leaving  any  In- 
dications or  marks  of  how  it  was  eflfected. 
Observing  several  depositor  passbooks  In  the 
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vault,  he  took  one  and  placed  It  over  a  point 
opposite  the  time  lock  dial,  struck  several 
blows  upon  It  with  the  hammer,  with  the  re- 
sult that  the  hook  on  the  time  lock  was  Jarred 
off  the  pin  which  held  it  In  position,  and 
which  had  been  manipulated  by  Martin,  so 
that  this  might  be  accomplished.  The  bolts 
being  thus  released  from  the  operation  of  the 
time  lock,  he  then  worked  the  combination 
and  opened  the  safe  door,  which  brought  him 
Into  the  presence  of  the  inner  steel  bnrglar- 
proof  chest,  containing  the  money  of  the  bank. 
This  was  secured  by  a  combination  lock  only, 
which  Beatty  readily  worked  from  the  in- 
formation of  the  combinations  furnished  by 
Martin,  opened  the  chest,  took  out  the  mon- 
ey deposited  therein— $29,725.50— and  placed 
it  in  his  tool  bag.  Beatty  bad  been  directed 
by  Martin,  after  he  had  secured  the  money 
from  the  inner  chest,  to  readjust  the  time 
Io<^  and  put  it  in  running  condition,  so  that 
■nspidon  might  be  cast  on  some  of  the  em- 
ployes of  the  bank  familiar  with  the  various 
combinations  thereof  that  they  had  ab- 
stracted the  money.  Beatty  unfastened  the 
rim  of  the  time  lock  and  proceeded  to  do 
this,  bnt  while  doing  so,  as  he  testified,  his 
conadence  revolted  against  throwing  the 
blame  on  some  innocent  man,  so  that,  whUe 
be  readjusted  the  hook  and  left  the  time 
Io<^  in  apparent  proper  condition,  he,  how- 
ever, efFectually  disarranged  another  portion 
of  its  mechanism,  so  as  to  Indicate  to  any  ex- 
pert safe  and  lock  man,  who  might  be  called 
in  to  examine  the  time  lock,  that  the  Job  bad 
been  done  by  some  one  familiar  with  safes 
and  locks.  Having  so  adjusted  the  time  lock 
from  the  inside,  Beatty  shut  the  burglar- 
proof  chest,  from  which  he  had  taken  the 
money,  and  locked  it  He  locked,  also,  the 
safe  door,  and  having  readjusted  the  original 
combination  on  the  vault  door,  which  he  bad 
changed  when  he  first  entered  the  vault, 
went  out  and  locked  that  also.  Leaving  the 
bank  premises,  Beatty  and  his  companions 
returned  to  Los  Angeles.  The  money  was  di- 
vided equally  between  the  four  participants 
In  the  burglary — Martin  subsequently  receiv- 
ing his  share — and  Beatty,  Sundln,  and  Hat- 
field immediately  left  Los  Angeles  for  other 
lotallties. 

The  officials  of  the  bank  the  next  morning 
discovered  that  the  money  of  the  bank  had 
been  abstracted  from  the  inner  chest,  but 
were  unable  to  ascertain  how  it  had  been  ac- 
complished. Some  days  afterward  an  expert 
safe  and  lock  smith,  who  was  called  in  to 
examine  the  safes  and  the  time  lock,  discov- 
ered that  the  time  lock  bad  been  tampered 
with,  bnt  no  definite  information  upon  the 
subject  of  who  tampered  with  it  or  why  it 
was  done  was  obtained  until  after  the  arrest 
of  Beatty,  Sundln,  and  Martin.  It  does  not 
appear  what  became  of  Hatfield.  Beatty, 
Sondin,  and  Martin  were  convicted  and  sen- 
tenced to  terms  in  the  state  prison.  After 
tlieir  arrest  and  before  conviction,  Beatty 


confessed  to  his  participation  In  the  burglary 
and  the  respective  parts  therein  taken  by 
Martin  and  his  other  associates,  and  pointed 
out  and  demonstrated  to  the  authorities  and 
the  officers  of  the  bank  how  the  time  lock 
had  been  fixed  by  Martin  and  operated  on 
by  him  in  securing  an  entrance  to  the  safe. 
He  and  Sundln  were  also  witnesses  on  behalf 
of  plalntur  to  the  same  effect  on  the  trial  of 
this  cause,  and  the  details  of  the  burglary 
are  recited  here  from  their  testimony,  which 
was  the  only  direct  evidence  on  the  subject 

In  addition  to  the  above,  there  is  evidence 
that,  when  somtf  safe  and  lock  experts  ex- 
amined the  safe  and  time  lock  and  the  inner 
burglar-proof  chest  after  the  burglary  had 
been  committed,  one  of  them  discovered,  in- 
side of  the  burglar-proof  chest  some  marks 
like  file  marks — two  of  them — ^from  which 
one  would  be  enabled  to  line  up  the  dial  on 
the  Inside  of  the  chest. 

[3]  This  being  the  evidence  In  the  case,  it 
is  insisted  by  appellant  that  the  findings  of 
the  court  that  the  safes  of  plaintiff,  men- 
tioned to  the  schedules  and  referred  to  in 
the  policies,  were  entered  by  the  use  of  tools 
directly  thereupon  (considering  the  safe  prop- 
er and  the  inner  steel  burglar-proof  chest  as 
embraced  within  the  descriptive  term  "safes" 
mentioned  in  the  findings)  Is  not  sustained  by 
the  evidence,  because  the  evidence  all  shows 
that  entry  into  the  inner  steel  burglar-proof 
chest  was  not  effected  by  the  use  of  tools  di- 
rectly thereupon,  but  solely  by  the  use  and 
operation  of  the  secret  combination  thereof. 
We  think  this  point  is  clearly  well  taken. 

[4]  Before  one  Is  entitled  to  recover  upon  a 
policy  of  Insurance,  it  Is  essential  that  he 
bring  himself  within  the  express  provisions 
of  the  policy.  While,  in  the  construction  of 
insurance  policies,  the  rule  is  that  doubtful 
provisions  are  to  be  construed  In  favor  of 
the  insured  and  in  aid  of  his  right  to  recover 
thereon,  the  rule  Is  equally  well  established 
that,  where  the  terms  of  the  policy  are  plain 
and  explicit,  the  court  can  indulge  In  no 
forced  construction  of  the  contract  to  cast  a 
liability  upon  the  insurance  company  which 
it  has  not  assumed.  The  policies  which  were 
issued  to  the  plaintiff  were  not  general  poli- 
cies against  burglary,  but  against  burglary 
committed  by  the  use  of  tools  or  explosives, 
not  only  upon  the  safe  Itself,  but,  if  it  con- 
tained an  inner  burglar-proof  chest  by  the 
use  of  tools  also  upon  such  chest  There 
can  be  no  question  of  this,  as  the  policies 
clearly  so  declare. 

[5]  Now,  as  the  policies  and  schedules  at- 
tached to  the  complaint  show  that  there  was 
an  Inner  steel  burglar-proof  chest  within  the 
safe.  It  was  necessary  for  the  plaintiff,  be- 
fore it  could  fix  any  liability  on  the  defend- 
ant under  the  plain  terms  of  the  policies,  to 
show  that  the  entry  was  made,  not  only  into 
the  safe  Itself,  but  also  into  the  inner  bnr- 
glar-proof  chest  from  which  the  money  was 
taken,  by  the  use  of  tools  or  explosives  direct- 
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ly  upon  that  cbest.  This  the  evidence  not 
only  fails  to  show,  but,  on  the  contrary,  it  Is 
clearly  shown  that  the  entrance  to  the  inner 
steel  chest  was  effected  by  Beatty  solely  by 
the  use  of  the  combination  thereof  which 
had  been  furnished  him  by  Martin.  But  the 
risk  assumed  by  the  appellant  was  not  for 
loss  sustained  through  use  of  the  secret  com- 
bination on  the  safes  or  chest  of  the  Insured, 
whether  It  was  by  somebody  connected  with 
the  business  of  the  insured,  or  surreptitious- 
ly and  secretly  acquired  and  used  by  some 
one  unconnected  therewith.  The  policies  are 
burglary  policies — so  specifically  designated 
— and  when,  under  them,  the  respondent  as- 
sumed risk  for  an  entry  made,  not  only  into 
the  safe,  but  also  into  the  Inner  chest,  by 
means  of  tools  or  explosives  directly  there- 
upon. It  meant  an  entry  effected  by  the  em- 
ployment of  viol«ice — ^the  use  of  burglar's 
tools  or  explosives,  such  as  are  employed  by 
burglars  to  force  an  entrance  into  safes  and 
chests  of  the  character  described  in  the  pol- 
icies. The  risk  which  the  Insurance  company 
assumed  was  not  against  burglary,  however 
accomplished,  but  only  against  burglary  by 
the  use  of  tools  or  explosives.  It  may,  of 
course,  be  conceded  that  the  entry  into  the 
safe  itself  was  effected  partially  by  the  use 
of  the  hammer  operating  to  disarrange  the 
time  lock  after  It  had  been  adjusted  by  Mar- 
tin, so  that  this  might  be  accomplished,  and 
partly  by  the  use  of  the  combination  which 
could  be  used  after  the  time  lock  bad  become 
infective.  And,  for  present  purposes,  it 
may  be  conceded  that  the  entry  into  the  safe 
was  made  by  the  use  of  tools  directly  upon 
the  safe.  But  to  make  the  defendant  liable 
under  the  provisions  of  the  policy  it  was  in- 
cumbent on  plaintiff  to  prove  that,  not  onlv 
was  entry  made  Into  the  safe  by  use  oi  tools, 
but  that  tools  were  used  directly  upon  the  in- 
ner chest  Itself.  Now  there  is  not  a  particle 
of  evidence  that  any  tools  were  used  to  effect 
an  entrance  Into  the  chest  Itself,  as  the  only 
witness  who  testified  as  to  the  method  em- 
ployed to  open  it  was  Beatty,  and  his  evi- 
dence Is  that  he  opened  it  by  using  the  com- 
bination, knowledge  of  which  Martin  had  se- 
cretly secured  and  furnished  him.  His  testi- 
mony shows  clearly  and  absolutely  that  no 
tools  were  used  by  him  upon  the  cbest  at  all. 
This  being  true,  when  the  court  foimd  that 
the  safes  mentioned  in  the  policies  and  sched- 
ules, including  the  safe  proper  and  chest  un- 
der the  comprehensive  term  "safes,"  were  en- 
tered by  the  use  of  tools  used  directly  thereon, 
to  wit,  a  screw-driver,  key,  and  sledge  ham- 
mer, it  made  a  finding  having  no  sufficient 
support  in  the  evidence  whatever,  as  far  as 
the  entry  lute  the  inner  chest  was  concerned; 
and,  as  the  liability  of  the  defendant  was  not 
only  for  an  entry  into  the  safe  by  such 
means,  but  also  Into  the  inner  chest  by  tho 
same  means,  and  the  entry  of  the  latter  was 
not  so  accomplisbed.  no  liability  of  the  de- 
fendant under  the  terms  of  the  policies  at- 


tached, and  the  court  undertook  to  fix  by  its 
findings  a  responsibility,  when  the  evidence 
showed  that  none  had  been  proven. 

Counsel  for  respondent,  recognizing,  as 
they  clearly  must,  that  no  liability  could  be 
cast  on  the  ap{>ellant  under  the  terms  of  the 
policies,  unless  the  evidence  showed  that  an 
entrance  was  effected,  not  only  into  the  safe 
itself,  but  also  into  the  inner  bnrglar-proof 
chest  as  well,  by  means  of  tools  used  to  effect 
an  entrance  Into  both,  assert  that  there  was 
in  fact  evldenoe  in  the  case  of  the  use 
of  tools  upon  the  inner  chest  This  claim  Is 
based  on  the  evidence  of  the  expert  hereto- 
fore referred  to,  called  by  the  respondent  aft- 
er the  burglary  had  been  committed  to  ascer- 
tain how  It  had  been  accomplished.  This 
witness,  testifying  generally  in  the  case  as 
to  his  examination  of  the  safes  and  the  locks 
and  Inner  chest,  stated  that  he  had  discov- 
ered on  the  inside  of  the  inner  steel  chest 
some  marks  made  by  a  file,  or  some  other  in- 
strument, which  would  enable  a  person  to 
line  up  the  dial  on  the  inside  of  the  chest- 
This,  respondent  claims,  sufficiently  Bho\(-s 
that  entry  was  accomplished  into  the  chest 
by  the  use  of  tools  directly  thereon.  But 
it  shows  nothing  of  the  kind.  The  instru- 
ment with  which  these  marks  were  made  on 
the  chest  may  have  been  a  tool,  and,  if  a  file, 
it  was,  of  course,  one;  but  it  was  not  a  tool 
through  the  direct  use  of  which  entry  Into 
the  inner  chest  was  effected.  Nor  does  the 
testimony  of  the  expert  indicate  that  the 
entry  into  the  chest  was  effected  by  means 
of  these  tool  marks,  because  they  were  on 
the  "Inside  of  the  chest,"  and  could  afford 
no  advantage  to  one  operating  upon  the  cbest 
when  locked  by  the  combination.  Aside  from 
'■'•la,  there  is  not  a  particle  of  evidence  of  any 
one  as  to  when  or  by  whom  these  marks  were 
made,  or  that  an  entrance  into  the  chest  was 
effected  by  the  use  of  the  tool  with  which 
they  were  made.  There  is  nothing  to  show 
that  any  tool  was  used,  or  the  marks  made 
by  Martin  or  Beatty,  or  that  they  were  made 
or  used  in  connection  with  the  burglary. 
How  the  entrance  into  the  cbest  was  effected 
is  not  at  all  in  dispute.  Martin  gave  Beatty 
the  combination  to  the  chest  on  a  card,  and 
Beatty  testified  that  in  opening  the  chest  he 
used  the  combination  that  Martin  had  fur- 
nished him. 

[6]  It  is  insisted,  however,  by  respondent 
that  appellant  is  estopped  from  here  assert- 
ing that  the  evidence  Is  Insufflclent  to  supx>ort 
the  findings  that  the  safes  described  in  the 
policies  and  schedules  were  entered  by  the 
use  of  tools  directly  thereupon,  as  far  as  the 
findings  are  addressed  to  an  entrance  Inro 
the  inner  steel  chest  as  one  of  the  safes  re- 
ferred to  in  the  findings.  In  this  regard,  it 
is  insisted  that  no  objections  were  made  on 
the  trial  to  evidence  offered  to  show  entry  in- 
to the  "safe"  or  "safes,"  no  motion  for  a  non- 
suit on  the  ground  that  the  entry  into  the 
chest  was  the  vital  issue,  that  no  finding  was 
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anked  for  by  appeHant  to  distingnlsh  beween 
a  safe  and  an  Inner  chest,  that  the  pleadings 
on  botb  sides  described  the  things  barglar- 
ised  as  "safes,"  and  the  case  was  tried  on 
the  theory  tliat  the  burglary  of  the  safe  was 
a  burglary  of  each  and  all  of  its  parts,  one 
of  which  was  the  inner  chest  We  perceive 
no  merit  in  this  claim.  It  would  be  idle  to 
attempt  to  elaborate  the  proposition  that  a 
failure  to  object  to  eTidence,  or  to  move  for 
a  nonsuit,  or  request  specific  findings,  pre- 
cludes an  appellant  from  attacking  a  finding 
on  the  ground  of  InsuflSclency  of  the  evidence 
to  sustain  it. 

As  to  the  issues  made  by  the  pleadings  and 
the  tbeory  upon  which  the  case  was  tried, 
the  claim  of  respondent  is  equally  without 
merit.  While  we  have  held  that  the  com- 
plaint, in  chorging  a  burglary  of  the  safes 
mentioned  in  the  schedules  and  policies,  suf- 
ficiently stated  a  cause  of  action  to  defeat  an 
objection  to  its  sufficiency  as  a  pleading  made 
for  the  first  time  on  this  appeal,  this  did  not 
obviate  the  necessity  of  the  respondent  prov- 
ing a  case  on  the  trial,  bringing  the  liability 
of  the  appellant  within  the  clear  terms  of 
the  policy  as  set  forth  in  the  complaint, 
showing  an  entry  into  botb  the  safe  and  the 
inner  cbest  by  the  use  of  tools  directly  upon 
botb. 

[71  Nor  was  the  case  tried  on  the  theory 
that  the  burglary  of  the  safe  and  the  burgla- 
ry of  the  inner  chest  was  one  and  the  same 
thing,  and  equally  within  either  one  of  the 
clauses  of  the  policy.  In  making  its  case,  re- 
siwndent  proved  by  the  same  witness — Beat- 
ty,  who  was  the  only  witness  detailing  the 
circumstances  of  the  burglary — how  and  by 
what  means  entrance  into  tiie  vault,  safe, 
and  inner  cheat  was  effected.  The  appellant 
did  not  question  the  accuracy  of  the  testimo- 
ny of  Beatty  as  to  how  he  effected  an  entry 
into  the  vault  or  inner  chest.  Entry  into  the 
vault  was  not  covered  by  the  policies,  and 
entry  into  the  Inner  cbest  was  shown  by  the 
testimony  of  Beatty  not  to  have  been  made 
in  a  manner  which  would  make  the  appellant 
liable  under  the  policies.  It  is  true  that  ap- 
pellant undertook  to  prove  that  the  time  lock 
on  the  safe  had  been  so  tampered  with  be- 
fore the  night  of  the  burglary  as  to  render  it 
wholly  inefficient  as  a  time  lock,  but  In  a 
different  manner  than  as  stated  by  Beatty; 
that  the  dogging  or  locking  bar  operated  by 
it  did  not  work  on  that  night,  so  as  to  lock 
the  safe  at  all;  that  the  safe  was  only  In 
fact  locked  by  the  combination,  and  that 
Beatty's  statement  of  the  use  of  a  hammer 
to  disarrange  the  hook  on  the  pin,  thereby 
releasing  the  locking  bar  and  permitting  the 
opening  of  the  safe  by  the  combination,  was 
untrue;  and  that  he  in  fact  opened  it  by  the 
use  of  the  combtaation  alone.  But  the  fact 
that  appellant  questioned  or  disputed  the 
metbod  by  which  Beatty  effected  an  entrance 


to  the  safe,  in  an  effort  to  show  that  even  his 
entry  Into  the  safe  itself  was  not  effected  by 
the  means  designated  In  the  policies,  did  not 
preclude  the  defendant  from  insisting  that, 
even  tf  entry  into  the  safe  Itself  was  effected 
by  the  use  of  tools,  still,  as  appellant  only 
assumed  the  risk  of  the  loss  of  money  ab- 
stracted from  the  iimer  steel,  burglar-proof 
cbest  contained  within  the  safe,  "after  entry 
into  such  chest  effected  by  the  use  of  tools 
directly  thereupon."  that,  as  the  entry  into 
the  chest  was  not  effected  by  that  means,  no 
liability  against  appellant  was  shown;  nor 
was  it  precluded  from  attacking  a  finding 
casting  such  liability  on  it,  when  there  was 
no  evidence  whatever  to  support  it. 
The  judgment  appealed  from   Is  reversed. 

We  concur:    MELVIN,  J.;  HENSHAW,  J. 


(86  Kan.  GU) 
OSMAN  V.  OSMAN. 
(Supreme  Court  of  Kansas.    Feb.  10,  1912.) 

(Synalut  hv  **«  Oowrt.) 

Httsband  awd  Wife  (J  298%*)— Action  fob 
Alimont— Rbal  Estate  of  Husband. 

Under  tlie  statutes  of  this  state,  real  estate 
of  the  husband  may  be  set  apart  to  the  wife 
in  actions  for  alimony  alone,  as  well  as  in  ac- 
tions for  divorce  and  alimony. 

[Ed.  Note.— For  other  cases,  tee  Haaband  and 
Wife,  Dec.  Dig.  |  298%.*] 

Appeal  from  District  Cionrt,  Graham 
County. 

Action  by  Kate  M.  Osman  against  John  L 
Osman.  Decree  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

W.  L.  Sayers,  for  appellant  F.  D.  Turck, 
for  appellee. 

BENSON,  J.  This  action  is  for  alimony. 
The  court  first  found  the  appellant  guilty  of 
gross  neglect  of  duty  and  adjudged  that  he 
should  pay  the  appellee  $60  per  month  for 
her  support  and  an  attorney's  fee  of  $50,  and 
In  the  journal  entry  stated  that  the  court 
"reserved  the  division  of  property  for  fur- 
ther consideration."  Afterwards  the  parties 
appeared  and  presented  further  evidence, 
and  the  court  then  found  that  the  allegations 
of  the  petition  were  true,  and  that  the  ap- 
pellant had  been  guilty  of  extreme  cruelty 
and  gross  neglect  of  duty,  and  then,  as  re- 
cited in  the  judgment,  "considered  and  ad- 
judged that  the  plaintiff  be  granted  alimony 
of  and  from  the  property  of  the  defendant 
as  follows."  Following  this  recital  is  a  de- 
scription of  three  quarter  sections  of  land 
and  personal  property,  and  $1,000  in  money, 
leaving  to  the  defendant  four  quarter  sec- 
tions of  land,  including  the  homestead  and 
considerable  personal  property. 

The  petition  charges  extreme  cruelty,  re- 
citing particular  wrongs  and  grievances. 
Gross  neglect  of  duty  is  not  charged,  at  least 
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not  In  those  words;  but  the  finding  of  ex- 
treme cruelty  alone.  If  sustained  by  the  evi- 
dence, Is  sufficient,  and  no  argument  Is  made 
to  the  contrary.  Error  Is  alleged  In  render- 
ing Judgment  for  any  alimony,  and  In  divid- 
ing the  property.  It  is  insisted  that  the 
charges  of  the  petition  were  not  sustained  by 
the  proof.  The  evidence  covered  much  of 
the  history  of  the  married  life  of  the  par- 
ties extending  through  30  years,  involving 
many  struggles  and  hardships,  and  result- 
ing in  the  accumulation  of  proiwrty  through 
the  efforts  of  husband  and  wife.  Each  at 
the  beginning  possessed  a  little  property, 
which  has  been  so  far  Increased  that  with 
prudent  management  and  no  great  misfor- 
tune a  reasonable  livelihood  for  both  seems 
secure.  It  would  serve  no  good  purpose  to 
review  the  evidence  which  is  conflicting. 
The  parties  are  not  divorced,  and  it  is  pos- 
sible that  time  may  bring  healing  for  their 
marital  woes,  and  that  in  the  years  to  come 
they  may  be  reunited  in  one  home,  where 
with  returning  love  and  increasing  patience 
they  may  complete  the  Journey  of  life  to- 
gether. It  is  only  necessary  now  to  say  that 
there  is  sufficient  evidence  to  sustain  the 
findings  and  judgment. 

It  is  earnestly  contended  that  the  judg- 
ment, so  far  as  it  awards  specific  property 
to  the  wife.  Is  void  for  lack  of  power  under 
the  statute  to  do  so.  The  order  first  made 
for  a  monthly  allowance  is  not  complained 
of  and  has  been  complied  with,  treating  It 
as  temporary,  covering  only  the  Intervening 
period  between  the  first  and  second  hearings, 
and  this  is  understood  to  be  Its  effect.  The 
precise  contention  of  the  api)ellant  is  that, 
under  section  678  of  the  Civil  Code  (Gen. 
Stat.  1JK)0,  §  027.3),  alimony  only  can  be 
awarded,  and  that  alimony  is  an  allowance 
for  support,  not  an  estate  assigned  to  the 
wife  as  her  own,  but  an  allowance  out  of 
it  Authorities  are  not  wanting  to  support 
this  view.  3  Enc.  L.  &  P.  58,  i>2;  Bacon  v. 
Bacon,  43  Wis.  107;  Cizek  v.  Clzek,  69  Neb. 
707,  06  N.  W.  057,  09  N.  "W.  28.  The  deci- 
sions, however,  are  not  in  harmony  on  this 
subject.  Note  to  case  last  cited  in  5  Ann. 
Cas.  460.  Under  a  statute  providing  that, 
"when  a  divorce  is  decreed,  the  court  may 
make  such  order  in  relation  to  the  children 
and  property  of  the  parties  and  the  inainte- 
uance  of  the  wife  as  shall  be  right  and  prop- 
er," it  was  held,  In  Zuver  v.  Zuver,  30  Iowa, 
190,  reviewing  earlier  decisions,  that  a  part 
of  the  husband's  real  estate  might  be  set 
apart  to  the  wife  In  fee  as  for  alimony.  Un- 
der the  Ohio  statute,  which  provided  that 
alimony  may  be  allowed  out  of  real  and  per- 
sonal property  of  the  husband.  It  was  held 
that  a  decree  to  that  effect  vests  absolute 
title  in  the  wife  In  an  action  for  divorce. 
Broadwell  v.  Broadwell,  21  Ohio  St.  6.")7. 
Other  decisions  might  be  cited  to  illustrate 
the  divergent  views  of  courts  on  this  sulv 
Ject,  It  may  be  conceded  that  authority  to 
allow  alimony,  when  there  is  no  qualifying 


expression  or  other  provision  In  the  statute 
indicating  a  broader  purpose,  U  generally 
construed  to  authorize  only  an  allowance 
out  of  the  husband's  estate,  and  not  a  trans- 
fer of  title  to  any  part  of  bis  lands  in  fee. 
Still  the  power  to  provide  a  separate  main- 
tenance for  the  wife,  althongh  called  ali- 
mony in  a  statute,  must  be  construed  in  con- 
nection with  other  language  used,  and  the 
legislative  intent  must  be  determined  from 
the  statute  as  a  whole.  These  provisions 
are  contained  in  article  28  of  the  Civil  Code 
(Gen.  St.  1909,  §§  6258-6274),  bearing  the 
subtitle  "Of  Divorce  and  Alimony."  This 
article  states  the  grounds  and  provides  the 
procedure  for  obtaining  such  relief.  Section 
073  (section  6268),  Included  in  this  article, 
provides  that,  when  a  divorce  is  granted  for 
the  fault  of  the  husband,  she  "shall  be  al- 
lowed such  alimony  out  of  the  husband's 
real  and  personal  property  as  the  court  shall 
think  reasonable.  •  •  • "  Section  66S 
(section  6263)  provides  that,  when  the  i)ar- 
ties  are  in  equal  wrong,  a  divorce  may  be 
refused,  and  In  such  case,  or  In  any  other 
case  where  a  divorce  Is  refused,  the  court 
may  provide  for  the  custody  and  maintenance 
of  children,  "and  for  the  control  and  equita- 
ble division  and  disposition  of  the  proi>erty 
of  the  parties,  or  of  either  of  them,  •  •  » 
and  in  such  case  the  order  of  the  court  shall 
vest  In  the  parties  a  fee-simple  title  to  the 
property  so  set  apart  or  decreed  to  them, 
and  each  party  shall  have  the  right  to  con- 
vey, devise  and  disi>ose  of  the  same  without 
the  consent  of  the  other."  The  clauses  in 
the  quotation  following  the  last  asterisks 
were  added  in  the  Code  revision  of  10U9. 
Section  678  declares  that  the  wife  may  ol>- 
tain  alimony  without  a  divorce  for  any  of 
the  causes  for  which  a  divorce  may  be 
granted. 

The  power  to  give  to  the  wife  lands  of 
her  husband  as  alimony,  when  a  divorce  is 
granted   In   pursuance    to   section   673,    lias 
been  long  exercised  and  ui>held,  and  the  pow- 
er to  give  the  same  relief,  where  a  divorce 
is  refused,  is  expressly  declared  In  section 
608,  and  the  effect  of  an  award  in  such  a 
case  to  vest  the  title  in  fee.  If  doubtful  lie- 
fore,   is  set  at  rest  by  the  amendment  re- 
ferred to.    Yet  because  the  word  "alimony" 
stands  alone  without  any  qualifying  or  en- 
larging term  in  section  078,  it  is  argued  that 
alimony  in  the  technical  sense  of  that  term 
is  intended,  and  that  an  award  to  the  wife 
of  specillc  real  estate  In  fee  Is  beyond   the 
power  of  the  court  to  make.     If  this   view 
should   be   sustained,    the  authority   of    the 
court  would  deiiend  on  the  mere  prayer  of 
the  petition.    That  is.  praying  for  a  divorce, 
she  may  obtain  alimony  in  real  estate,   al- 
though a  divorce  be  refused;    but,  praying 
for    alimony    alone,    although    she    slioiild 
prove  a  right  to  a  divorce  and  alimony  both. 
she   would   be   denied   any   Interest    in    his 
lands.     Again,  If  the  husband  had  notUing 
but  real   estate,   the  statute,  construed    as 
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appellant  contends,  would  give  a  wife,  al- 
thougb  at  fault,  a  part  of  ber  husband's 
lands,  but  would  preclude  a  wife,  without 
fault,  from  such  an  award,  unless  she  also 
prayed  for  a  divorce,  which  she  might  not 
desire.  It  Is  true  that.  If  the  statute  admit- 
ted of  no  other  construction,  such  apparent 
Inconsistency  would  not  prevent  the  enforce- 
ment of  its  provisions  as  written;  but  hap- 
pily the  application  of  ordinary  rules  of  con- 
atmction  obviates  all  such  consequences. 

The  expressions  In  the  opinions  in  John- 
son V.  Johnson,  57  Kan.  343,  46  Pac.  700, 
and  In  Bowers  T.  Bowers,  70  Kan.  164,  78 
Pac.  430,  giving  color  in  support  of  the  ap- 
pellant's contentions,  refer  to  the  distinctions 
between  alimony  in  the  strictly  technical 
sense  and  a  division  of  property.  The  ap- 
plication of  that  distinction  to  our  statutes, 
although  suggested  in  the  Bowers  Case,  was 
unnecessary  to  support  the  conclusion  reach- 
ed. We  conclude  that,  under  the  statutes  to 
which  we  have  referred,  real  estate  of  the 
husband  may  be  set  apart  to  the  wife  In  ac- 
tions for  alimony  alone,  as  well  as  In  actions 
for  divorce  and  alimony. 

The  Judgment  is  affirmed.  All  the  Justic- 
es ooDcnrrlng. 


(M  Kan.  442) 

BOTER  V.  STATE  FARMERS'  MOT.  BAIL 

INS.  CO.  et  aL 
(Sopreme  Court  of  Kansas.     Feb.  10,  1912.) 

(Syllaiu*  by  the  Court.} 
iHSDBANCi   (J   175*)— Hail  Policy— Liabil- 

ITX  OF  INSUKEB. 

Under  the  facts  of  this  case,  it  is  held  that 
a  hul  insurance  company  which  issued  a  policy 
on  a  crop  of  growing  corn  the  day  after  it  was 
destroyed  by  a  hailstorm  is  liable  in  damages 
for  the  amonnt  of  the  insurance  which  would 
have  been  in  force  before  the  storm,  had  its 
soliciting  agent  not  delayed  for  an  unreasonable 
length  of  time  to  forward  the  application  on 
which  the  policy  was  issued. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {§  362-^71;   Dec  Dig.  §  175.*] 

Appeal  from  District  Court  Jewell  County. 

Action  by  J.  M.  Boyer  against  the  State 
Farmers'  Mutual  Hall  Insurance  Company 
and  others.  Judgment  for  plalntllT,  and  de- 
fendants appeal.    Affirmed. 

The  plaintiff  sued  the  defendant  for  dam- 
ages occasioned  by  the  negligence  of  Its  so- 
liciting agent  in  not  forwarding  the  plaln- 
tUTs  application  for  hail  insurance  prompt- 
ly. In  consequence  of  which  the  policy  was 
not  Issued  until  after  the  property  sought  to 
be  Insured  was  destroyed. 

The  court  made  the  following  findings  of 
foct  and  conclusions  of  law: 

"(1)  The  defendant  was,  at  the  time  of  the 
happenings  mentioned  below,  a  corporation 
existing  under  the  laws  of  the  state  of  Min- 
nesota. 

"(2)  The  defendant  W.  P.  Woody  was,  at 


the  time  of  the  Issuance  of  the  poUoy  of  in- 
surance hereinafter  mentioned,  an  agent  of 
the  said  company,  authorized  to  solicit  ap- 
plications for  Insurance,  to  collect  premi- 
ums, and  to  forward  applications  to  the 
defendant  insurance  company  at  Waseca, 
Minn.,  for  approval  or  rejection  by  said 
company. 

"(3)  On  the  7th  day  of  July,  1909,  plaln- 
tlfT,  J.  M.  Boyer,  was  the  owner  of  100  acres 
of  growing  com,  50  acres  of  which  was  sit- 
uated In  section  21,  township  6  south  of 
range  29  west  of  the  sixth  principal  meridi- 
an, and  60  acres  situated  In  section  21, 
township  5  south  of  range  29  west  of  the 
sixth  principal  meridian. 

"(4)  On  the  7th  day  of  July,  190S,  said  W. 
P.  Woody  went  to  the  farm  of  the  plaintiff, 
and  took  bis  application  for  the  Insurance 
of  the  com,  above  mentioned,  for  the  pur- 
pose of  insuring  It  against  damage  from 
hall,  the  limit  of  the  amount  of  such  insur- 
ance being  $1,000;  the  premium  for  such  in- 
surance being  the  sum  of  $60. 

"(5)  During  the  negotiations,  the  plaintiff 
informed  Woody  that  be  could  pay  cash  or. 
give  his  note ;  but  it  would  be  more  conven- 
ient to  give  his  note.  This  was  agreed  to  by 
said  Woody. 

"(6)  The  crop  of  com  was  exceptionally 
good,  and  plaintiff  also  Informed  said 
Woody,  in  effect,  that  he  desired  the  appli- 
cation forwarded  at  once,  as  he  had  a  fine 
crop  of  com  and  did  not  wish  to  lose  it 

"(7)  The  application  was  then  drawn  up 
and  the  note  was  executed,  made  payable  to 
the  order  of  W.  P.  Woody,  which  was  done 
for  the  convenience  of  Woody  In  having  It 
discounted. 

"(8)  Woody  had  never  been  expressly  au- 
thorized to  accept  notes  In  payment  of  pre- 
miums; but  it  had  been  his  habit  to  take 
them  and  have  them  discounted,  and  send 
in  the  cash  with  the  application. 

"(9)  Woody's  residence  and  place  of  busi- 
ness was  in  Cawker  City,  Mitchell  county, 
Kan.  He  arrived  in  Cawker  City  about  T 
o'clock  in  the  evening.  On  the  8th  day  of 
July,  at  about  9  o'clock  in  the  morning,  he 
took  the  note  to  a  bank  In  Cawker  City  to 
sell  it  and  have  it  discounted;  but  the  bank 
declined  to  purchase  It  He  kept  it  in  his 
possession  aU  that  day,  and  on  the  9th  day 
of  July  he  drove  over  to  the  town  of  Glen 
Elder,  situated  in  the  same  county,  and 
there  offered  the  note  for  sale  and  discount 
at  two  banks,  and  they  declined  to  purchase 
it.  He  returned  to  Cawker  City,  and  on  the 
10th  day  of  July  he  endeavored  to  dispose 
of  it  to  other  parties,  who  declined  to  pur- 
chase it,  and  on  the  night  of  the  10th  day  of 
July,  1909,  he  sent  the  note  and  the  appli- 
cation to  the  defendant  company,  where  It 
arrived  on  the  12th  day  of  July,  1909.  He 
had  also  taken  the  application  of  A.  T.  Boy- 
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er  and  Charles  Boyer  for  Insurance  on  grow- 
ing crops  owned  by  them  separately,  and 
bad  taken  their  notes  In  payment  of  the 
premiums  thereon.  He  sent  all  three  of 
these  notes  and  the  applications  at  the  time 
of  sending  the  application  and  note  of  plain- 
tiff, and  in  bis  letter  Informed  the  company 
that  he  would  stand  for  the  collection'  of 
the  notes;  ttiat  they  owned  680  acres  of 
very  fine  land  in  Jewell  county,  Kan.,  but 
were  In  debt  a  good  deal ;  and  that  they  had 
given  a  first  lien  on  165  acres  of  as  fine 
corn  as  could  be  seen  in  the  county,  and 
which  was  tassellng  out  in  fine  shape. 

"(10)  The  note,  application,  and  letter 
were  received  by  the  secretary  of  the  com- 
pany, who  made  no  objection  because  the 
application  was  not  accompanied  by  the 
cash,  and  on  the  12th  day  of  July,  1909,  the 
policy  of  insurance,  which  is  marked  'Ex- 
hibit A,'  and  appeal's  as  such  in  the  petition 
of  plaintiff,  was  issued  to  the  plaintiff,  and 
the  other  policies  issued  to  A.  T.  Boyer  and 
Charles  Boyer. 

"(11)  The  application  of  the  plaintiff  on 
which  such  policy  was  issued  Is  the  one 
marked  'Exhibit  B'  in  plaintiff's  petition. 
A  copy  of  the  by-laws  was  printed  on  the 
policy  so  issued,  and  forms  a  part  of  the 
contract  under  which  said  policy  was  to  be 
80  issued. 

"(12)  That,  had  said  application  and  note 
been  forwarded  on  the  night  of  the  7th,  or 
on  the  morning  or  night  of  the  8th  of  July, 
which  could  have  been  done,  instead  of  on 
the  10th,  they  would  have  been  received  by 
the  company  and  the  policy  would  have  been 
issued  to  plaintiff  before  the  destruction  of 
his  crop  of  com  below  mentioned.  But,  con- 
sidering the  critical  situation  of  the  corn, 
the  danger  from  hail  in  July  and  August, 
and  the  limited  number  of  days  the  insur- 
ance was  to  run,  together  with  ail  the  other 
circumstances  in  this  case,  the  court  finds 
tliat  the  said  agent  held  said  application  an 
unreasonable  length  of  time,  and  on  such 
account  the  application  was  not  passed  upon 
by  the  company  until  July  12,  1909. 

"(13)  On  the  11th  day  of  July,  at  3:30 
o'clock,  a.  m.,  a  violent  hailstorm  swept  over 
the  country  and  totally  destroyed  the  crop 
of  100  acres  of  corn  described  in  the  policy 
so  issued  to  the  plaintiff. 

"(14)  The  value  of  the  crop  of  corn  so  de- 
stroyed was  at  least  $1,200. 

"(15)  On  the  12th  day  of  July,  1909,  the 
plaintiff  made  affidavit  of  his  loss,  which  he 
sent  by  United  States  mall  to  the  proper 
parties,  as  designated  in  the  policy  of  Insur- 
ance, and  afterward,  on  the  15th  day  of 
July,  1909,  he  made  further  and  formal  proof 
of  loss,  as  required  by  the  policy  of  insur- 
ance, and  deposited  it  in  the  United  States 
mail,  sending  it  by  registered  letter  to  said 
company,  and  within  the  time  required  by 
tbe  policy  of  insurance. 

"(16)  The  company  has  refused,  and  be- 


fore the  bringing  of  this  action  refused,  and 

still  refuses,  to  pay  for  the  destruction  of 
said  crop  of  com,  or  any  part  thereof. 

"(17)  Section  16  of  the  by-laws  provided 
that:  The  application  and  policy  and  tbe 
by-laws  of  this  company  now  in  fotxie,  or  as 
hereafter  enacted,  constitutes  the  entire  con- 
tract between  tbe  company  and  its  members, 
and  no  agent  is  authorized  to  enter  into  any 
agreement  which  alters  said  contract  in  any 
particular.' 

"(13)  While  the  company  did  not  exprensly 
authorize  tbe  agent.  Woody,  to  accept  notes 
in  payment  for  premiums,  yet  they  notified 
their  agents,  including  Woody,  that  if  they 
should  find  difllculty  in  discounting  notes 
taken  that  the  company  would  refer  them  to 
a  bank  that  would,  and  it  is  ai)parent  many 
such  notes  were  taken,  and  in  that  way  the 
company  encouraged  its  agents  to  take  notes 
in  payment  of  premiums;,  and  this  is  why 
Woody  took  the  note  payable  to  himself.  In- 
stead of  the  company. 

"(19)  The  company  bad  cautioned  tbe 
agent.  Woody,  never  to  send  notes  when  they 
could  be  discounted. 

"(20)  Tbe  plaintiff  believed  tbe  agent. 
Woody,  had  authority  to  accept  tbe  note  in 
payment  of  tbe  premium,  and  had  no  notice 
to  the  contrary,  save  and  except  such,  if 
any,  as  is  imparted  by  the  matters  contained 
In  the  application  of  the  plaintiff  and  the 
policy  issued  to  the  plaintiff;  and  plaintiff 
had  no  notice  that  there  would  be  any  at- 
tempt to  discount  or  sell  the  note  before  for- 
warding the  application. 

"(21)  Tbe  policy  issued  to  tbe  plaintiff 
was  so  Issued  July  12,  1009,  and  for  a  term 
ending  on  the  15th  day  of  September,  1909. 

"(22)  A  bank  in  Waseca,  Minn.,  in  the 
same  city  wherein  tbe  home  office  of  tbe 
company  was  situated,  bad  sent  a  letter  to 
the  agent.  Woody,  Informing  him  that  when 
notes  were  taken  for  premiums  for  policies 
to  be  issued  by  the  defendant  company  that 
said  bank  would  purchase  said  notes. 

"(23)  The  plaintiff  has  necessarily  been 
compelled  to  employ  attorneys  to  prosecute 
this  action,  and  a  reasonable  fee  for  such 
attorneys,  the  court  finds,  under  tbe  circum- 
stances, should  be  $200. 

"(24)  On  the  bottom  of  the  paper  upon 
which  the  application  of  the  plaintiff  for 
hail  insurance  is  written,  and  occurring  be- 
low and  after  the  signature,  appearing  in 
large  type,  as  large  as  that  in  which  the 
body  of  the  application  Is  printed,  the  fol- 
lowing: 'Notice. — ^All  payments  of  premiums 
must  be  made  by  the  assured  by  bank  cheque 
or  draft  payable  to  the  order  of  the  State 
Farmers'  Mutual  Hall  Insurance  Company 
of  Waseca,  Minn.,  and  be  attached  to  and 
sent  to  the  comi)any  with  the  application.' 

"(25)  Tbe  plaintiff  has  suffered  damage  to 
his  property  by  reason  of  the  destruction 
thereof  in  tbe  sum  of  $1,200,  and  for  $1,000 
of  which  amount  the  defendant  tbe  State 
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Farmers'   Matnal  Hall   Insurance  Company 
is  liable  to  the  plaintiff." 

"Conclusions  of  Law. 

"1.  The  court  therefore  concludes  that  the 
plaintiff  Is  entitled  to  recover  of  the  defend- 
ant the  State  Farmers'  Mutual  Hail  Insur- 
ance Company  the  sum  of  $1,200;  that  this 
liahillty  does  not  arise  from  any  contract  of 
insurance,  but  arises  solely  and  on  account 
of  the  failure  of  the  agent,  Woody,  to  for- 
ward the  application  within  a  reasonable 
time  to  the  said  company,  and  upon  what  the 
court  In  this  case  deems  to  be  such  negU- 
thence  on  the  part  of  the  said  agent,  the 
Judgment  to  be  rendered  la  this  case  Is 
based." 

Judgment  was  rendered  for  the  plaintiff, 
and  the  defendant  appeals. 

Kagey  &  Anderson,  for  appellants.  G.  M. 
Hisley,  John  S.  Boyer,  and  B.  a  Poatle- 
thwaite,  for  appellee. 

BUKGH,  J.  (after  stating  the  facts  as 
above).  The  greater  part  of  the  brief  for  the 
defendant  is  devoted  to  arguments  -which  re- 
late to  the  agent's  lack  of  authority,  under 
the  restrictions  placed  upon  him,  to  effect  a 
contract  of  insurance,  and  to  the  necessity 
for  an  acceptance  of  the  application  as  a 
condition  precedent  to  the  formation  of  a 
contract  of  Insurance.  Many  authorities 
are  cited  upon  these  subjects,  including  those 
decisions  which  hold  that  unreasonable  de- 
lay in  acting  upon  an  application  does  not 
constitute  acceptance  and  does  not  warrant 
a  presumption  of  acceptance.  The  course  of 
the  inquiry  in  this  case  lies  In  a  different  di- 
rection. This  is  not  a  suit  on  a  contract  of 
insurance,  and  the  Judgment  does  not  rest 
upon  the  breach  of  such  a  contract  The  po- 
sition of  the  plaintiff  and  of  the  district 
court  is  that,  under  the  peculiar  conditions 
surronnding  the  transaction,  the  agent  should 
have  forwarded  the  plaintiff's  application 
promptly  for  acceptance  or  rejection;  that 
the  application  would  have  been  accepted  if 
he  had  done  so,  and  a  contract  of  Insurance 
would  have  been  consummated,  protecting 
the  plaintiff  from  the  loss  which  occurred; 
that  the  negligence  of  the  agent  in  not  for- 
warding the  application  until  it  was  too  late 
for  the  acceptance  of  it  to  be  of  any  benefit 
to  the  plaintiff  was  the  negligence  of  the  com- 
pany ;  and  consequently  that  the  company 
wrongfully  deprived  the  plaintiff  of  the  in- 
demnity he  should  have  had  to  his  Injury. 

For  all  purposes  of  taking  and  forwarding 
the  application,  the  agent  was  the  company 
Itjtelf.  He  could  negotiate  an  application  for 
Insurance,  based  upon  cash,  upon  the  appli- 
cant's note,  or  upon  any  other  terms,  pre- 
cisely as  the  board  of  directors  of  the  com- 
pany might  have  done.  The  option  exercised 
by  the  agent  to  take  a  note,  instead  of  the 
rash  which  he  might  have  received  (finding 
No.  Q>  was  an  option  exercised  by  his  prin- 


cipal. He  could  dispense  with  a  bank  check 
or  draft  (finding  No.  24)  as  an  essential  fea- 
ture of  the  application,  and  whatever  the 
arrangement  with  the  applicant  might  be  it 
was  the  agent's  duty  to  present  it  for  accept- 
ance or  rejection  to  the  officer  or  otUcera 
holding  the  reserved  power  to  determine 
whether  or  not  a  policy  should  be  issued. 
The  agency  relation  of  insurance  solicitors 
to  the  Insurer  and  the  person  solicited,  and 
the  authority  of  such  agents  over  the  subject 
of  the  application,  are  fully  discussed  in  the 
case  of  Pflester  v.  Insurance  Co.,  85  Kan. 
97,  116  Pac.  245,  and  the  rules  of  law  there 
stated  are  applicable  here. 

When  the  application  was  solicited  by  the 
agent,  the  danger  period  of  the  corn-growing 
season  had  been  reached,  and  early  action, 
whereby  the  risk  of  injury  might  be  shifted 
to  the  defendant,  was  a  matter  of  much  con- 
sequence to  the  plaintiff.  The  application 
was  given  for  the  purpose  of  transmission  to 
the  defendant's  headquarters,  and  not  that  it 
might  be  retained  by  the  agent  and  carried 
about  in  his  pocket.  The  defendant  itself 
recognized  the  necessity  for  expedltiousness 
in  a  letter  of  instructions  to  the  agent,  which 
was  introduced  In  evidence,  and  which,  no 
doubt,  was  regarded  by  the  court  as  quite 
material,  when  considering  the  matters  cov- 
ered by  finding  No.  12.  A  portion  of  the  let- 
ter reads  as  follows:  "Special  Notice. — Send 
all  applications  promptly,  because  there  is  no 
liability  of  the  company  until  the  application 
is  received  and  approved  by  us."  It  Is  fair 
to  presume  that  likelihood  of  the  destruction 
of  the  plaintiff's  com  by  hall  induced  the 
very  high  rate  of  premium  demanded  for  the 
brief  term  of  the  insurance — in  this  case  9 
per  cent,  on  $1,000,  or  5  per  cent,  of  the  full 
value  of  the  crop  at  the  time  of  the  negotia- 
tions. There  was  sufficient  danger  to  the 
plaintiff  to  be  apprehended  from  delay  In 
closing  the  transaction  that  a  reasonably 
prudent  business  man,  guided  by  the  con- 
siderations which  ordinarily  regulate  con- 
duct, would  have  acted  with  diligence.  If 
the  agent  only  be  considered,  it  is  clear 
enough  that  be  would  be  liable  if  bis  negli- 
gent retention  of  the  application  prevented 
its  timely  acceptance.  Since  he  was  mere- 
ly the  arm  of  the  defendant,  the  obligation 
resting  upon  him  was  the  obligation  of  the 
defendant.  Therefore  the  duty  of  the  de- 
fendant to  secure  prompt  transmission  of  the 
application  from  the  solicitor's  field  to  the 
central  office  is  quite  apparent  Whether  or 
not  the  delay  in  this  case  was  unreasonable 
was  a  question  of  fact  for  the  trier  of  the 
facts  and  as  it  Is  presented  here  is  not  one 
of  law  for  this  court 

It  is  claimed  that  the  finding  that  a  poli- 
cy would  have  been  issued  before  the  corn 
was  destroyed,  bad  the  application  been  for- 
warded promptly,  is  not  sustained  by  the 
evidence.  The  finding  Is  sufficiently  sus- 
tained by  the  proof  that  the  application  was 
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immediately  approyed  upon  Its  arrival  at  tbe 
defendant's  office,  and  a  policy  was  issued 
accordingly,  taking  effect  at  noon  of  the 
same  day.  The  position  of  the  defendant 
was  that  its  Iiailstorm  business  was  con- 
ducted on  a  cash  basis  only,  and  its  witness- 
es supported  ttils  position  by  some  interest- 
ing testimony.  They  stated  that  premiums 
must  t>e  paid  in  cash;  that  promissory  notes 
are  never  accepted;  that  the  defendant  was 
not  Interested  in  the  plaintiff's  note,  and 
did  not  know  what  became  of  it;  and  that 
the  defendant  was  only  interested  In  a  cash 
settlement  for  the  policy — all  in  face  of 
the  proof  that  three  policies  at  least  (find- 
ing No.  10)  were  issued  on  July  12th  without 
cash,  and  without  hesitation  or  objection. 

It  is  said  that  the  plaintiff  invited  delay  by 
giving  his  note,  Instead  of  paying  cash. 
Findings  5  and  6  dispose  of  this  contention, 
and  they  are  abundantly  sustained  by  the 
evidence.  It  is  further  said  there  Is  no 
evidence  that  the  plaintiff  did  not  know  tbe 
agent  would  attempt  to  sell  the  note  before 
sending  in  the  application.  The  plaintiff  did 
not  testify  in  so  many  words  that  he  liad  no 
such  knowledge;  but  tbe  evidence  Is  quite 
conclusive  that  he  believed  he  had  paid  his 
premium,  and  that  the  application  would  go 
forward  immediately.  Other  criticisms  of 
the  findings  of  fact  are  either  invalid  or  im- 
material. Certain  evidence  objected  to  was 
admissible  under  the  decision  in  the  case 
of  Fflester  v.  Insurance  Co.,  85  Kan.  97, 
116  Pac.  245. 

The  Judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 


(86  Kan.  4E4) 

H.  SINNINO  et  al.  v.  SUMPTER. 
(Supreme  Court  of  Kansas.     Feb.  10,  1912.) 

(Svllabui  ly  the  Court.) 

1.  SUBBOOATION   (|  14*)— SALES  TO  DlFFEBENT 

PuRCHASEBS— Right  of  Second  Pubchaseb. 
Where  the  owner  of  a  number  of  cattle 
sells  them  successively  to  two  different  purchas- 
ers, the  first  purchaser,  if  he  buys  in  good  faith 
and  upon  sufficient  conBideration,  is  entitled  to 
the  ownership  and  possession  thereof,  although 
he  left  the  cattle  temporarily  in  the  possession 
of  the  seller.  If,  however,  the  second  purchaser 
buys  in  good  faith,  and  without  knowledge  of 
any  fact  which  should  put  him  upon  inquiry  as 
to  the  rights  of  the  first  purchaser,  and  he 
thereafter  pays  off  a  valid  mortgage  on  the 
cattle  which  contains  such  a  description  of  the 
cattle  that  one,  not  a  party  to  the  mortgage, 
could  by  the  description  therein,  aided  hj  such 
inquiries  as  the  mortgage  suggests,  identify  the 
cattle  mortgaged  as  the  cattle  purchased,  the 
second  purchaser  is  subrogated  to  all  the  rights 
of  the  mortgagee  under  such  mortgage. 

{Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent.  Dig.  H  35-39;  Dec.  Dig.  |  14.*] 

2.  SUBBOOATION    ({    14*)— PURCHASEBS  OF  IH- 
CUWBBBED  Pbopebtt— KIOHTS  AcquiBED. 

Where,  in  such  case,  the  first  purchaser,  as 
a  part  of  the  purchase  price,  assumed  the  pay- 
ment of  another  valid  mortgage  upon  the  cattle, 
then,  assuming  that  both  mortgages  are  valid 


against  the  cattle,  the  right  to  the  possession 
of  the  cattle  is  determined  by  the  priority  of 
tbe  respective  mortgages. 

[Ed.  Note. — For  other  cases,  see  Subrogation, 
Cent  Dig.  {{  35-39;  Dec  Dig.  {  14.*] 

Appeal  from  District  Court,  Jackson 
County. 

Action  by  H.  Sinning,  a  copartnership, 
and  others  against  A.  J.  Sumpter.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Re- 
versed and  remanded. 

Hamilton  &  Hamilton  and  John  D.  Myera, 
for  appellant  Crane  &  Woodburn  Bros.,  for 
appellees. 

SMITH,  J.  This  action  In  replevin  was 
brought  by  the  appellees  in  tbe  district  court 
of  Jackson  county  to  recover  the  possession 
of  21  head  of  steers.  A  trial  was  had  to  a 
Jury,  and  verdict  and  Judgment  were  In  favor 
of  the  appellees. 

An  outline  of  the  facts  Is  as  follows:  Eld- 
ward  Sinning,  a  member  of  a  partnership 
doing  business  in  the  name  of  H.  Sinning,  on 
or  about  December  29,  1909,  purchased  of  T. 
J.  Farrell  and  R.  R.  Farrell  the  cattle  in 
question  for  bis  firm  and  took  a  bill  of  sale 
or  contract  as  follows: 

"T.  J.  Farrell  and  R.  R.  Farrell  now  tsell  to 
H.  Sinning  21  bead  of  coming  2  two  yr.  old 
steers  now  on  their  premises  at  29  per  head, 
total  609.00,  to  be  paid  as  follows: 

Sinning  to  pay  J.  Q.  Myers $281  75 

On  account  due  H.  Sinning 210  00 

Cash  receipts  hereby  acknowledged...     117  25 

$609  00 

"Sinning  agrees  to  leave  said  cattle  with 
Farrell  one  week  and  allow  him  to  sell  them 
at  any  figure  above  $609.00.  Purchaser  to 
pay  H.  Sinning  $609.00  and  Farrell  to  have 
the  balance  above  said  $609.00  as  Ms  extra 
profit  Farrell  agrees  to  care  and  feed  said 
cattle  for  one  week  free  of  cost  to  H.  Sin- 
ning.  T.  J.  FarrelL 

"Rebecca  R.  FarreU. 
"H.  Sinning. 
"Ed  Sinning. 

"December  29—09." 

No  question  is  raised  as  to  the  good  fftlth 
of  the  transaction  or  of  the  payments  be- 
ing made,  except  it  appears  that  when  Sin- 
ning went  to  pay  off  a  mortgage  of  a  bank, 
of  which  J.  Q.  Myers  was  tbe  official  head, 
he  was  informed  that  it  had  already  beoi 
paid  by  the  Rossville  State  Bank. 

The  FarreUs  are  husband  and  wife.  The 
husband  asked  a  higher  price  for  tbe  cattle 
than  was  finally  agreed  upon,  and,  apparent- 
ly, the  contract  to  leave  the  cattle  in  tbe 
possession  of  the  sellers  for  one  week,  •with 
authority  to  sell  them  and  retain  whatever 
he  received  above  the  purchase  price  paid 
and  to  be  paid  by  Sinning,  was  effected  aa 
a  compromise.  Sinnlng's  object  in  buying 
the  cattle  was  to  collect  the  account  of  Far- 
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rell's.  On  tbe  evening  of  the  same  day,  Mr. 
Farrell  went  to  tbe  house  of  the  appellant 
and  sold  the  cattle  to  tbe  appellant  for  $30 
per  bead,  and  the  appellant  was  told  by 
Farrell  that  the  Rossritle  State  Bank  had  a 
claim  on  the  cattle.  On  the  following  day 
appellant  and  wife  went  to  the  BossvlUe  State 
Bank  and  gave  their  note  for  $650  and  se- 
cured It  by  chattel  mortgage  on  the  same 
cattle.  From  the  proceeds  thereof  appel- 
lant paid  off  a  mortgage  executed  by  the  for- 
mer owner  of  these  cattle  which,  It  Is  con- 
tended by  appellant  and  denied  by  appel- 
lees. Included  and  fairly  Identified  the  cattle 
In  question.  The  appellant  received  tbe  cat- 
tle at  bis  own  place  the  evening  of  the  same 
day  be  bought  them,  and  thereafter  sold 
them  to  one  Grover  and  paid  the  $050  note. 
Tbe  appellant  bad  no  knowledge  of  the  sale 
of  the  cattle  to  Sinning  at  the  time  of  his 
pnrcbase.  Farrell  delivered  the  cattle  be- 
fore tbe  note  and  mortgage  were  given. 

Brror  Is  assigned  upon  the  admission  of 
certain  evidence  over  the  objection  of  ap- 
pellant. In  overruling  tbe  motion  for  a  new 
trial.  In  refusing  to  give  each  of  tbe  Instruc- 
tions requested  by  the  appellant,  and  In  the 
giving  of  each  of  the  Instructions  which  were 
given  by  the  court.  We  have  examined  the 
objections  to  tbe  evidence  and  find  no  sub- 
stantial error. 

It  id  urged  by  appellant  that  the  Instruc- 
tions given  present  the  appellee's  theory  of 
the  case  and  fall  to  present  appellant's  the- 
ory of  tbe  case.  Instruction  No.  1,  given  by 
tbe  court,  reads:  "If  you  find  from  a  pre- 
ponderance of  tbe  evidence  that  T.  J.  Far- 
rell bad  the  authority  to  sell  the  cattle  in 
question  npon  tbe  condition  that  the  pur- 
cbaaer  of  said  cattle  pay  to  Sinning  $609  In 
casta  and  any  balance  to  go  to  Farrell,  and 
that  Farrell  attempted  to  sell  tbe  cattle  to 
A.  J.  Sumpter  upon  different  terms,  you  are 
Instructed  that  the  sale  to  Sumpter  would  be 
invalid  unless  you  find  tbat  the  Rossvllle 
State  Bank  had  a  valid  chattel  mortgage 
npon  the  cattle  in  question,  and  unless  you 
further  find  tbat  the  plaintifFs  are  estopped 
from  recovering  tbe  cattle  In  question,  as 
set  out  In  instruction  No.  4." 

Tbe  first  paragraph  of  this  Instruction, 
'While  correct  as  a  statement  of  law,  might 
well  have  been  omitted,  as  It  appears  Farrell 
did  not  assume  to  sell  the  cattle  to  the  ap- 
pellant as  tbe  agent  for  Sinning,  but  sold 
tta^n  as  bl8  own,  or  as  belonging  to  himself 
and  wife,  and  there  Is  no  evidence  that  the 
api>ellant  bad  any  Information  or  was  In 
any  way  put  upon  his  inquiry  as  to  tbe 
agency.  However,  appellant's  Ignorance  of 
appellee's  rights,  whatever  they  were,  con- 
ferred no  right  upon  appellant. 

(1]  At  tbe  time  the  appellant  bought  the 
cattle,  tbe  validity  of  bis  purchase  depend- 
ed solely  upon  the  question  whether  Sinning 
had  previously  bought  tbe  cattle  In  good 
faith  and  upon  sufflclent  consideration.  This 
iiMue   la   well   stated    In  instruction  No.   2. 


However,  If  tbe  appellant,  having  bought  In 
good  faith,  did  thereafter  pay  to  the  Ross- 
vllle Bank  a  valid  chattel  mortgage  upon 
tbe  cattle  which  sufficiently  Identified  the 
cattle  and  was  prior  In  date  of  filing  to  the 
filing  of  the  mortgage  assumed  by  Sinning, 
the  Rossvllle  State  Bank  had  tbe  prior  right 
of  possession.  Such  payment  by  appellant 
would  subrogate  him  to  tbe  rights  of  tbe 
Rossvllle  State  Bank  as  against  Sinning. 

There  was  evidence  that  Sinning  exam- 
ined the  record  of  chattel  mortgages  on  the 
day  he  bought  the  cattle  for  the  purpose  of 
discovering  whether  there  was  any  mortgage 
against  them.  There  was  also  evidence  that 
the  word  "coming,"  Immediately  preceding 
"2  yrs.  old,"  was  In  the  original  mortgage, 
but  not  In  "tbe  woy  It  was  recorded,"  but 
was  thereafter  inserted  In  the  record  by 
some  one  other  than  tbe  register  of  deeds  or 
his  deputy. 

The  statutes  of  the  state  since  18G8,  at 
least,  have  provided  for  filing,  but  not  for 
the  recording,  of  chattel  mortgages.  Section 
5225,  Gen.  Stat  1909,  copies  the  statute  of 
1868,  which  provides  that  the  register  of 
deeds  shall  receive  and  Indorse  such  Instru- 
ments, "and  shall  file  the  same  In  his  office, 
to  be  kept  there  for  the  Inspection  of  all  per- 
sons Interested."  Section  5229,  Id.,  provides 
for  any  entry  In  a  minute  book  of  the  de- 
scription  of  the  property  mortgaged.  This 
minute  book  was  prol)ably  meant  by  the  wit- 
ness when  speaking  of  the  "record."  We 
conclude  that  the  original  Instrument  was 
properly  received  In  evidence,  and  that  ap- 
pellees were  bound  by  what  It  showed. 
Whether  tbe  mortgage  was  sufficient  to  ena- 
ble a  third  party,  aided  by  such  Inquiries  as 
It  suggested,  to  Identify  the  property  therein 
described  as  tbe  property  Involved  In  the 
action,  was  a  question  of  fact  for  the  Jury. 

Instruction  No.  4,  considered  separately, 
seems  too  favorable  to  appellant.  It  seems 
to  imply  that  If,  without  any  fault  on  tbe 
part  of  appellees,  tbe  appellant  bought  tbe 
cattle,  relying  upon  the  apparent  title  of  the 
Farrells  thereto  or  their  authority  to  dis- 
pose of  them,  and  the  appellant  would  be 
tbe  loser  if  tbe  appearances  were  not  real, 
tbe  jury  must  find  for  the  defendant.  Tbe 
real  test,  as  we  have  seen,  is  whether  ap- 
pellees bought  the  cattle  In  good  faith  and 
upon  a  sufllclent  consideration.  The  true 
rule  Is  set  forth  In  Instruction  No.  2.  We 
think  instruction  No.  4  should  be  modified. 

It  Is  apparent  that  the  conditions  set  forth 
In  each  of  tbe  Instructions  2  and  4  might 
be  true  and  sustained  by  the  evidence,  In 
which  evebt,  so  far  as  this  part  of  the  con- 
troversy Is  concerned,  tbe  appellees  should 
recover. 

[2]  The  appellant  requested  the  court  to 
give  a  number  of  Instructions  which  were 
refused.  Among  these  was  No.  8,  which 
reads:  "(8)  If  you  find  tbat  tbe  defendant 
purchased  the  stock  In  controversy  from 
Thomas  Farrell'  iii  good  faith,  and  as  a  part 
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of  the  purchase  price  paid  off  the  chattel 
mortgage  to  the  RossviUe  State  Bank,  then 
I  Instruct  you  that,  it  you  find  said  mort- 
gage was  a  valid  lien  upon  said  stocic,  the 
defendant  would  be  subrogated  to  the  rights 
of  said  mortgagee  to  the  extent  to  which  he 
paid  said  mortgage." 

We  are  of  the  opinion  tliat  this  Instruc- 
tion should  liave  been  given,  and  that  it  was 
error  to  refuse  It.  In  several  of  the  instruc- 
tions given,  the  expression,  "unless  you  find 
that  the  Rossville  State  Bank  had  a  valid 
chattel  mortgage  on  the  cattle,"  is  used.  If 
the  Rossville  State  Bank  and,  as  seems  to 
be  conceded,  the  State  Bank  of  Holton,  rep- 
resented by  Myers,  each  had  a  valid  chat- 
tel mortgage  on  cattle  given  by  the  Farrells, 
the  only  question  of  fact  may  have  been 
whether  the  description  of  the  cattle  in  the 
Rossville  Bank  mortgage,  with  the  Inquiries 
suggested  thereby,  was  sufficient  to  enable 
a  third  party  to  Identify  the  cattle  as  the 
cattle  in  controversy.  Whatever  may  be  the 
fact  with  regard  to  this,  the  appellant  was 
entitled,  under  the  conditions  stated  in  refus- 
ed instruction  No.  8,  to  have  the  Jury  told 
that  he  would  be  subrogated  to  the  rights  of 
the  Rossville  State  Bank,  whatever  they 
might  be,  if  he  paid  ott  its  mortgage. 

The  judgment  is  reversed,  and  the  case 
la  remanded  for  a  new  trial.  All  the  Jus- 
tlces   concurring. 


(86  Kan.  673) 

Ex  parte  COOPER. 
(Supreme  Court  of  Kansas.     Feb.  10,  1912.) 

(SvUaim  ly  the  Court.) 
t.  DivoBCE  ({  294*)— Refusai^-Cubtodt  or 

ClTILDREW. 

Tinder  section  6263,  Gen,  Stat.  1900  (Code 
Civ.  Proc.  {  COS),  providing  that,  when  a  di- 
vorce is  refused  because  the  parties  are  in 
equal  wrong,  the  court  may,  for  good  cause 
shown,  make  such  order  as  may  be  proper  for 
the  custody,  maintenance,  and  education  of  the 
children,  no  separate  hearing  is  necessary, 
and  no  specific  kind  of  evidence  is  required  to 
determine  whether  or  not  such  an  order  ■hall 
be  made. 

[Ed.   Note.— For   other    cases,   see   Divorce, 
Cent  Dig.  {  777;  Dec.  Dig.  i  204 •] 

2.  DivoBCB  (J  289*)— Custody  of  Chii.dren. 

At  the  conclusion  of  the  divorce  proceed- 
ings, the  judicial  question  arises  upon  them 
whether  or  not  gooa  cause  has  been  shown  for 
the  entry  of  an  order  for  the  future  protec- 
tion of  offspring.  Whichever  way  the  decision 
may  fall,  and  whether  or  not  it  be  sound  or 
unsound,  the  court  has  jurisdiction  to  make  it 
[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  |  773;   Dec.  Dig.  t  289.*] 

3.  DivoBCE  (S!  305,  302*)— Custodt  oj  Chiu- 

DBEN— CONTEifPT. 

Should  an  order  of  the  character  describ- 
ed be  made,  it  may  be  enforced  by  proceedings 
for  contempt,  and  is  not  vulnerable  to  collat- 
eral attack  in  the  contempt  proceeding  on  the 
ground  of  want  of  jnrisdiction. 

[Ed.    Note. — For   other   cases,    see   Divorce, 
Cent  Dig.  H  797,  792;  Dec.  Dig.  U  305,  302.*] 


i.  Divorce  ({  305*)— ContoiM— Dibohabgb— 

Petition. 

At  the  conclnsion  of  the  trial  of  a  divorce 
action  in  which  both  parties  were  denied  re- 
lief because  in  equal  wrong,  an  order  was 
made  requiring  the  father  to  convey  to  a  trus- 
tee propert:r  for  the  maintenance  and  educa- 
tion of  his  infant  child,  the  custody  of  which 
was  given  to  its  mother.  The  trustee  was  re- 
quired to  give  bond  for  the  faithful  perform- 
ance of  his  duties.  The  bond  was  not  given 
until  after  citation  for  contempt  had  issued  to 
enforce  the  order.  After  the  bond  was  given 
and  approved,  opportunity  was  offered  for  com- 
pliance with  the  order,  but  not  improved,  and 
the  father  was  committed  for  contempt.  Beld, 
he  may  not  be  discharged  by  means  of  the 
writ  of  habeas  corpua. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec. 
Dig.  I  305.*] 

Application  of  John  G.  Cooper  for  writ 
of  habeas  corpus.    Petitioner  remanded. 

W.  S.  Martin  and  James  A.  Troutman.  for 
petitioner.    J.  S.  Bnsminger,  for  responaent 

BURCH,  J.  John  6.  Cooper  was  commit- 
ted for  contempt  arising  from  willful  dis- 
obedience of  an  order  of  the  district  court 
requiring  him  to  make  provision  for  the 
maintenance  and  education  of  his  minor 
child.  He  asks  to  be  discharged  on  the 
ground  that  the  order  was  made  witbont  Jn- 
risdiction and  consequently  Is  void. 

[4]  The  peUtloner's  wife,  Cora  T.  Cooper, 
commenced  an  action  for  divorce  against 
him,  alleging  extreme  cruelty  and  gross  De- 
lect of  duty,  and  praying  for  alimony  and 
the  custody  of  their  three  months  old  babe 
The  petitioner  answered,  and  asked  for  a 
divorce  on  the  ground  of  extreme  cruelty 
and  gross  neglect  of  duty,  and  for  the  cus- 
tody of  the  child.  A  protracted  trial  fol- 
lowed, at  the  conclusion  of  which  the  court 
made  extended  findings  of  fact,  one  of  which 
was  that  the  parties  were  in  equal  wrong. 
Conclusions  of  law  were  also  stated  to  the 
effect  that  neither  party  was  entitled  to  a 
divorce,  that  the  custody  of  the  child  should 
be  awarded  to  its  mother,  and  that  property 
sufficient  to  insure  its  maintenance  and  edu- 
cation should  be  placed  in  the  hands  of  a 
trustee.  Judgment  was  rendered  pursuant  to 
the  findings  of  fact  and  oon<dnslons  of  law 
on  April  29,  1911.  The  petitioner  was  order- 
ed to  convey  specified  real  estate  to  a  des- 
ignated trustee  for  the  use  and  benefit  of 
the  child,  and  the  trustee  was  required  to 
execute  a  bond  in  a  stated  sum  to  be  ap- 
proved by  the  court  l>efore  entering  upon  his 
duties.  In  lieu  of  the  conveyance,  the  peti- 
tioner was  given  the  option  of  making  a  de- 
posit of  money  or  Interest-bearing  securi- 
ties. This  order  was  not  opposed  by  the 
petitioner's  attorneys.  Later  it  was  modi- 
fied in  some  particulars  not  material  to  this 
controversy. 

At  the  date  of  the  decree  Mrs.  Cooper  was 
living  in  the  same  house  which  the  petition- 
er occupied.    In  June,  1911,  she  left  and  has 
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since  maintained  a  separate  residence.  In 
August  of  the  same  year  sbe  made  applica- 
tion to  the  court  for  an  order  requiring  obe- 
dience to  all  the  requirements  of  the  decree; 
the  attitude  of  the  petitioner  being  that 
"there  Is  no  •  •  •  law  in  the  United 
States  that  can  make  me  do  anything."  On 
October  5th  the  petitioner  was  served  with 
a  citation  to  show  cause  why  he  should  not 
be  adjudged  guilty  of  contempt.  His  re- 
spouse  was  that  the  court  had  no  Jurisdic- 
tion to  make  the  order  requiring  the  prop- 
erty In  question  to  be  deeded  to  the  trustee, 
and  that  the  trustee  had  not  qualified  by  giv- 
ing the  necessary  bond.  A  motion  was  also 
filed  to  set  aside  the  ob]«ctlonable  portions 
of  the  decree.  Several  partial  hearings  were 
had  and  several  continuances  were  taken. 
On  October  13th  the  trustee's  bond  was  filed 
and  approved.  On  October  14th  the  motion 
to  set  aside  the  decree  was  overruled,  and 
on  October  16th  the  petitioner,  still  being 
contumadons,  was  adjudged  guilty  of  con- 
tempt, was  sentenced  to  pay  a  fine  and  costs, 
and  was  ordered  committed  until  he  should 
make  the  conveyance  required  of  him. 

[1]  The  statute  governing  the  case  reads 
as  follows:  "When  the  parties  appear  to  be 
in  equal  wrong,  the  conrt  may  in  its  discre- 
tion refuse  to  grant  a  divorce,  and  in  any 
such  case  or  in  any  other  case  where  a  di- 
vorce is  refused,  the  court  may  for  good 
cause  shown  make  such  order  as  may  be 
proper  for  the  custody,  maintenance  and  ed- 
ucation of  the  chUdren."  Gen.  Stat.  1909,  I 
6263  (Code  Civ.  Proc.  §  668).  The  court  had 
Jurisdiction  of  the  subject-matter,  Jurisdic- 
tion of  the  parties,  and  specific  statutory  aa> 
thority  for  the  particular  order  which  was 
entered.  It  required  no  separate  bearing 
to  determine  whether  an  order  relating  to 
the  custody,  maintenance,  and  education  of 
the  child  should  be  made  and  required  no  spe- 
cific kind  of  evidence  to  show  good  cause 
for  such  an  order.  The  whole  story  told  at 
the  divorce  trial,  including  not  only  the  matri- 
monial infelicities  of  the  parties,  but  also  their 
antecedent  character  and  conduct  and  the 
reasonable  Inferences  to  be  drawn  therefrom, 
bore  directly  upon  the  subject  of  the  future 
welfare  of  the  child,  and  raised  the  Judicial 
question  whether  or  not  an  order  for  its 
protection  ought  to  be  entered. 

[2]  The  court  was  obliged  to  determine 
that  question,  and  in  doing  so  to  decide 
whether  cause  for  such  an  order  was  shown, 
and  whether,  if  cause  were  shown,  it  was  of 
a  character  entitling  it  to  be  called  good. 
Whichever  way  the  decision  fell,  and  wheth- 
er or  not,  under  the  facts,  the  decision  was 
sound  or  unsound,  the  court  was  vested  with 
jurisdiction  to  make  it. 

[3]  It  is  suggested  that  the  petitioner  was 
not  in  contempt  when  served  with  citation 
because   the   trustee  had  not  yet  qualified. 


This,  of  course,  is  a  subterfuge.  Disobedi- 
ence of  the  order  of  the  court  was  not  rest- 
ed on  that  ground.  It  was  the  petitioner's 
duty  to  tender  the  required  deed  for  dellv' 
ery  upon  qualification  by  the  trustee.  After 
the  trustee  did  qualify,  an  opportunity  to 
comply  with  the  order  was  afForded,  but  was 
not  improved. 

The  petitioner  Is  remanded  to  the  custody 
of  the  sheriff.    All  the  Justices  concurring. 


(86  Kan.  W4) 
BELL  et  al.  v.  DIESBM  et  al. 

(Supreme   Court  of  Kansas.     Feb.   10,   1912.) 

(Syllabus  by  the  Court.) 

1.  Taxation   (}  760*)— Tax  Titlbs— Vaudi- 
TT  OF  Tax  Deed. 

Where  a  tax  deed  which  had  been  of  record 
more  than  five  years  contained  inconsistent  re- 
citals as  to  the  steps  taken  by  the  officers,  giv- 
ing the  date  of  the  order  autborizine  the  exe- 
cution of  the  tax  sale  certificate  as  later  than 
the  dates  of  the  payment  by  the  purchaser,  the 
execution  of  the  certificate  by  the  county  treas- 
urer, and  the  assigDment  of  the  certificate  by 
the  county  clerk,  all  of  which  were  done  in 
pursuance  of  the  order,  and  where  it  fairly  ap- 
peared from  all  the  language  of  the  instrument 
that  the  date  of  the  order,  as  recited  therein, 
was  a  clerical  error,  and  that  all  the  steps  men- 
tioned were  taken  on  the  same  day,  the  tax 
deed  should  be  held  to  be  valid. 

[Ed.    Note.— For  other  cases,    see  Taxation, 
Cent.  Dig.  (  1509 ;    Dec.  Dijf.  {  760.*] 

2.  MoBTOAOBs   (f    6.'14»)— Foreclosure— Sai,b 
— KioBTs   or   Purchaser. 

When  a  mortgage  on  land  is  regularly 
foreclosed  and  a  sale  is  made  under  the  judg- 
ment to  a  purchaser,  being  duly  confirmed  by 
the  court  such  purchaser  acquires  tl»e  full 
equitable  title  to  the  land,  although  a  sheriff's 
deed  is  not  executed  and  delivered  to  him. 
While  the  legal  title  remains  in  the  mortgagor 
until  the  sheriff's  deed  is  executed,  it  is  held  in 
trust  for  the  purchaser,  and  the  record  of  the 
foreclosure  proceedings  is  constructive  notice 
of  the  equitable  title  acquired  by  the  purchaser 
at  the  foreclosure  sale. 

[Ed.   Note.— For  other  cases,   see  Mortgages, 
Cent.  Dig.  §  1555;   Dec.  Dig.  i  534.*] 

3.  Mobtoaoes    (§    554»)— FoRECLOsiTBB— Sai* 
— Rioirrs  of  Pubchaseb. 

The  fact  tliat  a  long  time  elapsed  after  the 
sale  and  confirmation,  without  taking  out  a 
sheriff's  deed,  does  not,  of  itself,  deprive  the 
purchaser,  or  those  holding  under  him,  of  their 
interest  in  the  land,  nor  prevent  them  from  ob- 
taining such  deed. 

I  Ed.    Note. — For   other  cases,    see  Mortgages, 
Cent.   Dig.  {$  1582-1591;    Dec.  Dig.  g  554.»] 

4.  Lib  Pendens  (J  26*)— Rights  of  Pubchas- 
EB— Conclusiveness  of  Judgment. 

One  who  purchases  an  interest  in  proper^ 
ty,  which  is  involved  in  litigation,  takes  it  snl>- 
ject  to  the  judgment  that  may  be  rendered 
therein,  and  is  as  conclusively  Ixjund  by  the 
result  as  if  he  had  been  made  a  party  when  the 
action  was  i>egttn. 

[Ed.  Note.— For  other  cases,  see  Lis  Pendens, 
Cent.  Dig.  H  58-«2;   Dec.  Dig.  i  26.*] 

5.  Lis    Pendens    (|    21»)  —  Amendment    of 
Pleading. 

The  lis  pendens,  as  to  such  purchaser,  is 
not  affected  by  the  filing  of  an  amended  peti- 
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tion  which  doea  not  chaagc  the  came  of  action 
aet  forth  in  the  original  petition. 

[Bid.  Kote.— For  other  casea,  aee  Lia  Fendena, 
CMtt  Dix.  I  32;    Dea  Dif.  f  21.*] 

Appeal  from  District  Courts  Finney 
County. 

Action  by  H.  F.  Bell  and  another  against 
I.  L.  Dlesem  and  others,  and  Enuna  J. 
Brown  Interpleads.  From  a  Judgment  for 
plalntlfTs,  defendants  and  Interpleader  ap- 
peal. Affirmed  In  part,  and  reversed  with 
directions  in  part. 

Milton  Brown,  W.  B.  Lowrance^  and  Hos- 
klnson  &  Hosklnson,  for  appellants.  Fred 
J.  Bvans,  for  appellees. 

JOHNSTON,  C.  3.  The  rights  of  contend- 
ing parties  In  lots  1,  2,  and  3,  of  block  37, 
In  Garden  City,  were  determined  In  the 
judgments  sought  to  be  reviewed  here.  All 
conceded  that  on  April  1,  18S7,  the  title  to 
these  lots  was  In  the  Garden  City  Real  Es- 
tate Exchange.  On  that  day  a  mortgage  on 
the  lots  was  executed  by  the  Garden  City 
Real  Estate  Exchange  to  Evallne  Dunn  for 
$4,666.60,  and  shortly  afterwards  that  mort- 
gage was  assigned  to  J.  S.  McMaster.  The 
mortgagor  having  failed  to  make  payments 
when  due,  McMaster  brought  an  action  of 
foreclosure  on  July  27,  1888,  and  all  parties 
who  had  an  Interest  in  the  ixroperty  were 
made  defendants.  Contracts  for  the  sale 
of  the  lots  had  been  made  by  the  mortgagor 
to  W.  H.  Fant,  R.  L.  Pavldson,  and  B.  B. 
Moulder,  subject  to  the  mortgage,  and  these 
parties  were  brought  into  the  case.  On 
March  3,  1890,  McMaster  recovered  a  Judg- 
ment for  the  mortgage  debt  and,  also,  fore- 
closing the  mortgage  and  directing  the  sale 
of  the  lots.  On  May  22v  1890,  a  sale  was 
made  under  the  Judgment  to  J.  S.  McMaster, 
and  on  July  24,  1800,  the  court  confirmed 
the  sale  and  directed  the  sheriff  to  execute 
a  deed  to  McMaster.  Although  the  sheriff 
entered  a  charge  for  the  execution  of  a  deed, 
the  evidence  in  the  record  falls  to  show  the 
d^ivery  of  such  a  deed.  On  January  6, 
1906,  McMaster  died,  and  subsequently  his 
hdrs  made  a  number  of  transfers  and  as- 
signments of  their  interests  in  the  lots. 
Each  lot  will  be  separately  considered  and, 
first,  as  to  the  transfers  and  ownership  of 
lot  1:  There  was,  as  we  have  seen,  a  con- 
tract to  convey  this  lot  to  Fant,  Davidson, 
and  Moulder;  but  It  was  made  subject  to 
the  Dunn  mortgage.  In  1906,  long  after  th^ 
Interests  bad  been  foreclosed  and  ended  by 
the  foreclosure  proceedings  in  which  they 
were  parties,  quitclaim  deeds  were  executed 
by  them  conveying  their  interests  in  the  lot 
to  I.  L.  Diesem.  In  1907  the  wife  and 
daughtw  of  J.  S.  McMaster,  who  were  his 
only  heirs,  conveyed  their  Interest  In  the  lot 
to  Emma  J.  Brown,  and  In  this  action  she 
claims  to  have  paramount  title.    It  appears 


that  the  lot  was  sold  to  Finney  county  in 
1892  for  the  taxes  of  1891,  and  that  on 
March  10,  1896,  a  tax  sale  certificate  was 
executed  and  assigned  to  H.  F.  Mason  for 
$20.07  In  pursuance  of  a  compromise  and 
order  made  by  the  board  of  county  commis- 
sioners. Mason  conveyed  the  land  to  L  L. 
Diesem  on  December  29,  1905.  Another  tax 
deed  was  Issued  In  1902  conveying  lot  1  to 
I.  L.  Diesem,  but  it  was  held  to  be  Invalid. 
The  Mason  tax  deed  was  upheld  by  the  trial 
court  and  the  title  adjudged  to  be  In  Diesem. 
[1]  In  behalf  of  Emma  J.  Brown,  it  is 
contended  that  this  tax  deed  is  void  on  its 
face  for  the  reason  that  there  was  no  au- 
thority in  the  county  treasurer  to  execute  the 
certificate  to  Mason  when  It  was  executed. 
The  claim  is  that  the  certificate  was  execut- 
ed and  assigned  three  days  before  the  au- 
thority was  given  by  the  county  commission- 
ers, and  it  is  contended  that  such  a  flaw 
cannot  t>e  overlooked  even  when  the  deed 
is  not  challenged  until  more  than  five  years 
after  it  is  recorded.  The  tax  deed  contained 
the  usual  redtals  that  the  lot  was  subject 
to  taxation,  that  It  was  offered  for  sale, 
that,  there  being  no  bidders,  it  was  bid  oft 
for  the  county  for  the  amount  due  thereon, 
that  It  had  remained  unredeemed  for  mor* 
than  three  years  without  any  offers  to  pur- 
chase the  same,  and  It  then  provided  tliat: 
"And  whereas,  the  board  of  county  commis- 
sioners of  said  county  of  Finney  did,  on  the 
13th  day  of  March,  A.  D.  1886*  by  resolution 
of  that  date,  appearing  of  record  at  page 
of  the  record  of  said  board,  permit 


and  authorize  the  county  treasurer  of  said 
county  to  execute  and  the  county  clerlL  of 
said  county  to  assign  a  tax  sale  certificate  of 
and  for  said  described  real  property  to  H. 
F.  Mason  at  and  for  the  sum  of  twenty  07- 
100  dollars,  which  said  sum  was  Otat  and 
there,  on  the  10th  day  of  March,  A.  D.  1886* 
paid  to  the  said  treasurer  by  said  H.  F. 
Mason;  and  whereas,  said  treasurer  did,  on 
the  10th  day  of  March,  A.  D.  1896,  execute 
a  tax  sale  certificate  of  and  for  said  describ- 
ed real  eetete,  and  said  county  clerk  did, 
on  the  lOtb  day  of  March,  A.  D.  1896,  duly 
assign  the  same,  and  all  the  right,  title  and 
intereete  of  the  said  county  in  and  to  said 
property,  to  said  H.  F.  Mason;  and  where- 
as, the  period  of  six  months  has  elapsed  since 
such  assignment  was  made,  and  neither  the 
owner  of  said  property,  his  agent  or  attor- 
ney, tias  offered  to  redeem  the  same,"  etc. 
This  was  followed  by  the  granting  clause 
reciting  that  for  the  consideration  of  $20.07, 
and  for  the  further  sum  of  $4.93  for  the  tax- 
es of  1895,  the  property  was  conveyed. 

There  is  inconsistency  in  the  recitals  of 
the  instrument  as  to  the  times  the  various 
steps  were  teken.  The  recital  that  the  order 
of  compromise,  directing  the  county  treasur- 
er to  execute  a  tex  sale  certificate  to  Mason 
for  $20.07,  was  made  on  March  13th,  is  clear- 
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ly  inconsistent  with  the  following  recitals 
and  is  manifestly  a  clerical  error.  After 
reciting  the  making  of  the  order.  It  la  stated 
that  the  sum  fixed  was  "then"  paid  by  the 
purchaser.  It  appears  to  have  been  paid  on 
the  day  the  order  was  made,  and  in  that 
recital  it  Is  stated  that  It  was  paid  on  March 
10th.  Taking  all  the  recitals  together,  it  la 
obvious  that  the  order  of  compromise  by  the 
board,  the  payment  by  the  purchaser,  the 
execution  of  the  certificate  by  the  county 
treasurer,  and  the  assignment  by  the  county 
clerk,  were  all  made  on  the  same  day.  The 
execution  and  assignment  of  the  certificate 
were  made  in  pursuance  of  the  order  au- 
thorizing these  things  to  be  done,  and  neces- 
sarily it  must  have  preceded  them.  There 
is  Inconsiatoicy  in  the  dates  and  consequent 
ambiguity  in  the  deed.  Two  theories  are 
suggested  by  It:  One,  that  the  compromise 
was  later  than  the  action  of  the  treasurer 
and  clerk;  the  other,  that  the  compromise 
occurred  on  the  same  day,  but  before  the 
execution  and  assignment  of  the  certificate. 
Which  of  these  views  should  be  adopted? 
It  is  the  general  rule  that  an  interpretation 
consistent  with  validity  should  be  adopted  in 
preference  to  one  that  will  overthrow.  After 
tlie  tax  deed  has  been  recorded  more  than 
five  years,  all  reasonable  presumptions  and 
inferences  are  to  be  indulged  in  Its  favor. 
The  instrument  is  to  be  construed  as  a 
whole,  and,  when  fairly  and  reasonably  in- 
terpreted, it  Is  clear  that  the  execution  and 
assignment  of  the  certificate  were  made  un- 
der and  in  pursuance  of  an  order  previously 
made  by  the  board,  and  that  the  date,  March 
13th,  was  a  clerical  error.  Under  numerous 
decisions  a  mistaken  date  In  one  recital, 
which  is  cured  and  made  certain  by  other  re- 
citals In  line  with  validity,  will  not  over- 
throw a  five-year  old  tax  deed.  Haynes  v. 
Heller,  12  Kan.  381;  6ow  y.  Blackman,  78 
Kan.  489,  96  Pac.  799;  Downer  v.  Schmidt 
85  Kan.  513,  117  Pac.  1013;  Gibson  v.  Jack- 
son, 86  Kan.  38,  119  Pac.  378;  Hoffman  v. 
Woodward,  86  Kan.  81,  119  Pac.  712.  The 
Judgment  as  to  lot  1  Is,  therefore,  afllrmed. 
[2]  The  action  for  the  recovery  of  lot  2 
was  begun  by  M.  F.  Bell  against  I.  L.  Die- 
sem.  Bell  claimed  possession  under  a  quit- 
claim deed  from  Davidson  executed  on  De- 
cember 20,  1905.  Davidson  held  under  a 
conveyance  from  the  Garden  City  Real  Es- 
tate Exchange  dated  May  7,  1888,  but  taken 
subject  to  the  Dunn  mortgage,  which  was 
afterwards  foreclosed.  In  the  foreclosure 
action,  to  which  he  was  a  party,  he  set  up 
bis  interest,  and  by  the  judgment  rendered 
tliereln  he  was  divested  of  the  Interest  or 
title  which  he  claimed  or  held  In  the  lot 
Diesem  claimed  under  a  tax  deed  executed 
September  5,  1902,  and  Emma  J.  Brown  in- 
terpleaded and  claimed  under  a  deed  from 
the  McMaster  heirs  executed  March  26,  1909. 
The  court  held  that,  notwithstanding  the 
foreclosure  proceeding  which  barred  David- 
son, the  sale  to  McMaster,  the  conflrmatlon 
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of  the  sale,  and  the  transfers  of  the  McMas- 
ter heirs  to  Emma  J.  Brown,  Bell,  the  gran- 
tee of  Davidson,  was  the  owner  of  the  lot, 
and  that  Diesem's  tax  deed  was  incurably 
void,  but  tliat  he  was  entitled  to  a  Hen  on 
the  lot  for  the  taxes,  and  interest  which  be 
had  paid. 

No  complaint  is  m*de  of  this  ruling  by 
Diesem,  and  no  appeal  has  been  taken  by 
htm.  Emma  J.  Brown  does  appeal,  insist- 
ing that  under  the  facts,  about  which  there 
Is  no  dispute,  she  was  entitled  to  a  recovery 
of  the  lot  subject  to  the  tax  lien  of  Diesem. 
The  Judgment  proceeds  on  the  theory  ttiat 
the  foreclosure  of  the  Dunn  mortgage  was 
Ineffectual,  that  McMaster  acquired  no  title 
or  interest  by  the  Judicial  sale  which  the 
court  afterwards  confirmed,  for  the  reason 
that  a  sheriff's  deed  was  not  Issued  and  re- 
corded. If  McMaster  acquired  an  interest 
or  an  equitable  title  to  the  lot  by  the  sale 
and  confirmation,  which  had  not  been  subse- 
quently lost,  his  heirs  had  a  right  to  convey 
it  to  Emma  J.  Brown.  It  Is  true  that  the 
sale  and  confirmation  did  not  convey  the 
legal  title;  but  the  conflrmatlon  of  the  sale 
was  an  adjudication  that  the  sale  was  valid, 
and  it  determined  the  rights  of  the  parties 
and  vested  In  McMaster  the  full  equitable 
title  and  the  right  to  a  deed  from  the  sheriff. 
In  Mills  V.  Ralston,  10  Kan.  206,  it  was  de- 
cided that:  "A  sale  In  chancery  16  not  com- 
plete till  it  Is  confirmed,  but  when  confirm- 
ed it  passes  to  the  purchaser  all  the  interest 
the  defendant  possessed,  and  the  decree  or- 
dered sold."     Syl.  par.  8. 

[S]  The  person  holding  the  equitable  title 
is  entitled,  on  demand,  to  a  deed  from  the 
officer  conveying  the  legal  title.  The  fact 
that  a  considerable  length  of  time  elapsed 
after  confirmation  of  the  sale  and  before  the 
formal  transfer  does  not  invalidate  the  sale 
nor  necessarily  overthrow  the  equitable  title 
of  the  purchaser.  In  Knox  v.  Doty,  81  Kan. 
138,  105  Paa  437,  135  Am.  St  Rep.  351,  a 
sherifTs  sale  of  real  estate  was  made,  and 
thereafter,  but  before  confirmation,  it  was 
conveyed  by  the  former  owners.  Twelve 
years  after  the  sale  the  grantee  of  the  pur- 
chaser obtained  a  confirmation  of  the  sale 
and  the  execution  of  a  sheriff's  deed,  and 
it  was  held  that  the  deed  operated  to  convey 
to  the  purchaser  all  the  interest  which  the 
defendant  had  when  the  lien  was  acquired 
and  the  sale  made.  It  was  further  held  that 
the  deed  related  back  to  the  origin  of  the 
lien,  and  that  the  party  who  purchased  from 
the  former  owner,  before  conflrmatlon,  took 
the  conveyance  of  the  land  charged  with  no- 
tice of  the  record  of  the  action  in  which  the 
sale  was  ordered. 

Another  case  was  where  there  was  a  fore- 
closure of  a  mortgage  and  a  sale  thereunder 
in  1889,  but  there  was  no  confirmation  of 
the  sale,  nor  was  there  a  deed  Issued  to  the 
purctiaser  until  1907.  In  1S94  the  purchaser 
at  the  Judicial  sale  sold  the  land  to  the  plain- 
tiff in  the  case;   but  the  sale  was  not  con- 
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firmed,  nor  was  the  sherltTs  deed  Issued, 
until  about  18  years  after  the  sale.  Under 
some  claim  of  right  the  defendant  obtained 
possession  of  the  land,  and  In  the  action  be 
Insisted  that  the  grantee  of  the  purchaser  at 
the  judicial  sale  was  entitled  to  nothing,  as 
there  was  no  authority  In  the  court  to  con- 
firm the  sale  or  to  authorize  the  execution  of 
a.  deed  after  the  lapse  of  so  long  a  time.  It 
was  held,  however,  following  Knox  ▼.  Doty, 
supra,  that  the  court  had  authority  to  con- 
firm the  sale,  thus  upholding  the  equitable 
title  of  the  purchaser,  and  that  the  sheriff's 
deed  conveyed  the  title  held  by  the  defendant 
In  the  case.  Menke  v.  Spaulding,  81  Kan. 
904,  106  Pac.  1009. 

8o  here  the  foreclosure  of  the  Dunn  mort- 
gage, together  with  the  sale  and  confirma- 
tion, extinguished  the  Davidson  Interest,  and 
the  judgment  rendered  is  equally  binding 
and  conclusive  as  against  Bell,  bis  grantee. 
Davidson  was  a  party  to  the  foreclosure  ac- 
tion and  was  effectually  barred  and  his  title 
or  interest  cut  off  by  the  Judgment,  and 
therefore  he  had  nothing  substantial  to  con- 
vey to  Bell  in  1905  when  his  quitclaim  deed 
was  executed.  The  naked  title  remained,  it 
is  true,  but  it  was  held  In  trust  for  the  pur- 
chaser, and  he  is  entitled  to  a  deed,  as  we 
have  seen,  upon  demand.  In  a  somewhat 
similar  case  In  the  federal  court  there  tiad 
been  a  foreclosure  of  a  mortgage,  a  sale, 
and  a  confirmation;  but  no  deed  was  ever 
executed,  and  the  mortgagor  undertook  to 
convey  the  land  to  another,  and  It  was  held : 
"The  judicial  confirmation  of  a  foreclosure 
sale  vests  in  the  purchaser  a  full  equitable 
right  to  the  mortgaged  premises,  whether 
any  deed  is  executed  and  delivered  to  him  or 
not  The  colorable  legal  title  which,  until 
the  recording  of  a  foreclosure  deed,  the  mort- 
gagor retains,  Is  held  by  blm,  and  those  claim- 
ing under  him,  merely  in  trust  for  the  pur- 
chaser and  those  claiming  under  bim.  The 
foreclosure  record  Is  constructive  notice,  to 
all  those  claiming  under  the  mortgagor,  of 
the  outstanding  equities  vested  In  the  pur- 
chaser at  such  foreclosure  sale."  Stang  v. 
Redden  (C.  C.)  28  Fed.  11. 

While  no  deed  appears  to  have  been  ex- 
ecuted. Bell  was  chargeable  with  notice  of 
the  foreclosure  proceedings  and  is  deemed  to 
have  taken  her  title  knowing  that  the  fuM 
equitable  title  was  in  McMaster  and  that 
the  legal  title  was  held  in  trust  for  bim,  or 
those  'fiolding  under  him.  Although  a  long 
time  had  elapsed  after  the  sale,  the  purchas- 
er, or  those  holding  under  him.  are  not  there- 
by barred  or  deemed  to  have  lost  their  title, 
bnt  they  may  now  procure  the  L'jsuance  of  a 
foreclosure  deed.  A  reference  is  made  to 
section  6090  of  the  Gen.  Stat,  of  1000  (Code 
Civ.  Proc.  {  495).  and  there  is  a  claim  that 
the  failure  to  put  a  deed  on  record  cut  off 
the  rights  of  the  purchaser.  Whatever  may 
be  the  true  interpretation  of  this  provision, 
it  cannot  l>e  made  applicable  here.  It  is  one 
of  the  sections  of  the  redemption  law  which 


was  enacted  long  after  the  execution  of  the 
Dnnn  mortgage,  which  was  the  foundation 
of  the  foreclosure  and  sale  in  question,  and  it 
has  no  operation  as  to  mortgages  previously 
executed. 

The  appellant  Emma  J.  Brown  Is  entitled 
to  recover  lot  2  subject  to  a  tax  lioi  of 
Dlesem,  and  to  that  extent  the  Judgment  will 
be  modified. 

[4]  As  to  lot  8,  the  judgment  must  be  affirm- 
ed. The  action  was  brought  by  the  McMaster 
beirs  against  Jennie  L.  Trout,  who  obtained 
a  conveyance  of  the  lot  from  John  L.  Trout. 
Milton  Brown  obtained  a  conveyance  from  the 
Trouts  and  was  made  a  party  to  the  action. 
J.  S.  McMaster,  who  held  the  equitable  title 
under  the  foreclosure  proceedings,  conveyed 
the  lot  to  Alvlna  Beck,  who  In  turn  conveyed 
It  to  Maggie  Dlesem.  Tbe  controversy  was, 
therefore,  between  Brown  and  Dlesem,  and 
the  court  found  that  Dlesem  is  the  owner 
and  entitled  to  the  possession.  It  is  contend- 
ed that  the  Trouts  were  not  bound  or  affect- 
ed by  the  judgment  of  foreclosure  or  the  sub- 
sequent proceedings  for  the  reason  that  Trout 
was  not  made  a  party  to  the  action.  Trout 
purchased  the  lot  from  the  Garden  City  Real 
Bistate  Exchange  on  August  4,  1888,  and  the 
foreclosure  action  was  begun  on  July  27, 
1888;  the  summons  being  served  on  the  ex- 
change the  following  day. 

It  is  a  general  rule  that  one  not  a  party  to 
an  order  is  not  bound  by  the  Judgment,  but 
one  who  acquires  property  which  is  involved 
In  litigation  takes  and  holds  it  subject  to  any 
Judgment  that  may  be  entered  therein  and  la 
as  conclusively  bound  by  the  Judgmoit  as  if 
he  bad  been  made  a  party  when  the  action 
was  begun.  Now,  Trout  was  not  made  a  de- 
fendant in  tbe  case  when  tbe  action  was 
commenced;  but  there  was  no  occasion  or 
right  to  bring  bim  into  tbe  case,  as  he  had 
no  Interest  in  the  mortgaged  property  at  the 
time.  lie  acquired  bis  Interest  eight  days 
after  the  suit  was  instituted  and  summons 
had  been  served  on  his  grantor  and  was. 
therefore,  a  purchaser  pendente  lite.  Gen. 
St.  1909,  f  6451  (Civ.  Code,  f  86). 

[(]  It  is  contended,  however,  that  an 
amended  petition  was  filed  by  tlie  plaintiff 
after  tbe  purchase  by  Trout,  and  that,  as  be 
was  not  then  brought  Into  tbe  case,  be  was 
not  affected  by  tbe  judgment  If  the  cause 
of  action  bad  been  changed  or  new  canses 
added,  there  might  be  some  ground  for  the 
contention.  Here  there  waa  no  substantial 
change  in  tbe  subject  of  litigation.  There 
were  some  slight  changes  in  tbe  petition,  and 
other  parties  were  served  and  brought  Into 
the  case;  but  tbe  object  of  tbe  litigation 
throughout  was  the  foreclosure  of  tbe  mort- 
gage, and  it  was  fully  set  out  In  the  original 
petition,  and  tbe  property  Involved  was  ac- 
curately described.  The  cause  of  action  was 
the  same  in  the  amended  petition  as  in  the 
original,  and  the  amendments,  such  as  they 
were,  related  back  to  tbe  filing  of  the  orig- 
inal, and  Trout  must  therefore  be  held  to  be 
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a  purchaser  pendente  lite.  Myers  y.  Jones, 
61  Kan.  191,  69  Pac.  275;  26  Oyc.  1478. 
Brown  held  under  Trout,  and  bence  whs  not 
entitled  to  recover  lot  3,  and  the  decision  as 
to  It  win  be  upheld. 

The  Judgment  of  the  district  court  as  to 
lots  1  and  3  is  affirmed,  and  as  to  lot  2  It  Is 
reversed,  with  the  direction  that  Kmma  J. 
Brown  be  adjudged  to  recover  It  subject  to 
the  tax;  lien  of  Diesem.  All  the  Justices  con- 
curring, except  MASON,  J.,  who  did  not  sit. 


(tie  Kan.  4M) 

SINGMASTEB  et  aL  t.  BECKETT. 

(Supreme  Court  of  Kansas.     Feb.  10,  1912.) 

1.  Trial  (S  296»)— Instructiows— Constbuc- 
TioN  —  Ebrob  Cured  by  Other  Instruc- 
tions. 

In  an  action  against  a  salesman  of  horses 
for  losses  upon  uncollectible  notes  and  for  ex- 
penses caused  by  bis  failure  to  follow  the  di- 
rections of  the  plaintiffs,  his  employers,  an  in- 
struction, which  placed  upon  the  plaintiffs  the 
burden  of  proving  "that  in  violation  of  the 
terms  of  his  employment  the  defendant  wronK- 
fuUy  did  the  acts  complained  of,"  was  not  er- 
roneous, where  from  a  preceding  instruction  the 
jury  must  have  understood  that  to  "wrongfully" 
do  the  acts  complained  of  only  meant  doing 
them  contrary  to  directions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  a  706-713,  715,  716,  718;  Dec.  Dig.  { 
LtH5.»] 

2.  Principal  and  Agent  (J  150*)— Liabil- 
ITT  OF  Agent. 

A  salesman  of  horses  on  commission,  who 
was  directed  to  take  "forcibly"  good  notes  and 
to  sell  to  men  that  had  property  above  their 
exemptions,  was  liable  for  resulting  damages  if 
he  took  notes  which  he  knew,  or  by  reasonable 
diligence  might  have  known,  were  given  by  ir- 
responsible parties. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  iS  556-563;  Dec  Dig.  § 
150.*J 

3.  Appeal  and  EIrrob  (§  1064*)— Keview— 
Harmless  Bbbor— Instructions. 

In  an  action  against  a  salesman  of  horses 
for  damages  resultmg  from  his  failure  to  fol- 
low directions,  where  the  court  instructed  that 
if  the  defendant  was  to  exercise  his  own  judg- 
ment as  to  the  parties  to  whom  sales  should  be 
made,  and  the  sufficiency  of  the  notes  taken, 
and  he  made  reasonable  inquiry  and  exercised 
his  best  judgment,  then  he  would  not  be  liable 
for  error  in  judgment,  the  reference  in  such  in- 
struction to  his  best  judgment,  and  the  repeti- 
tion of  the  term,  was  not  prejudicial  error,  even 
if  unnecessary. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  4219,  4221-4224;  Dec. 
Dig.  I  1064.*] 

4.  Trial  (J  252*)— Instruction*— Evidence. 

Where,  in  an  action  for  damages  against  a 
salesman  of  horses  who  had  been  directed  by 
his  employer  to  take  only  "forcibly"  good  notes 
and  to  sell  to  men  that  had  property  above  their 
exemptions,  there  was  evidence  that  the  de- 
fendant was  requested  to  sell  another  horse  and 
was  given  the  names  of  three  men  to  whom  he 
sold,  and  that  the  name  of  a  "helper,"  who 
would  become  one  of  a  purchasing  company, 
was  fnmished  to  him  by  the  plaintiffs,  it  was 
proper  to  instruct  that  the  defendant  could  not 
be  liable  for  losses  caused  by  the  insolvency  of 


the  parties  if  their  names  had  been  given  by  tfare 
appellants  as  parties  to  whom  sales  should  be 
made;  the  ];>urpo8e  for  which  the  luimes  were 
furnished  being  left  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  696-612;    Dec.  Dig.  g  252.*] 
5.  Appeal  and  Erbor   (|  1002*)— Review- 
Verdict— Conclusiveness. 

A  verdict  on  conflicting  evidence  is  con- 
clusive on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8i  3935-3937;  Dec.  Dig.  <i 
1002.*) 

Appeal  from  District  Court,  Johnson  Coun- 
ty. 

Action  by  C.  P.  Slnguiaster  and  others 
against  S.  F.  Beckett.  From  a  Judgment  for 
defendant,    plaintiffs   appeal.      Affirmed. 

J.  W.  Parker,  for  appellants.  F.  R.  Ogg, 
for  api)ellee. 

PER  CURIAM.  This  action  Is  for  damages 
against  a  salesman  of  horses  on  commission 
caused  by  bis  alleged  failure  to  follow  In- 
structions. The  appellants  were  engaged  In 
the  business  of  selling  horses.  They  employ- 
ed the  appellee  to  make  sales  for  them  In 
Texas  and  New  Mexico  on  commission.  He 
was  directed  to  proceed  to  different  points 
to  which  horses  were  shipped,  and  there  or- 
ganize companies  of  purchasers;  the  pur- 
chasers taking  shares  In  the  respective  com- 
panies, amounting  In  the  aggregate  to  the 
price  for  which  the  shareholders  gave  their 
promissory  notes  payable  to  the  order  of  the 
appellants.  The  appellee  was  Instructed  to 
take  notes  that  were  "forcibly"  good  and  to 
sell  to  men  that  had  property  above  their 
exemptions.  He  sold  several  horses  under 
this  plan,  and  took  notes  which  were  for- 
warded to  the  appellants.  About  five  months 
after  this  business  was  commenced,  a  horse 
was  shipped  to  Ft.  Worth  and  from  thence 
by  direction  of  the  appellee  to  Plainview, 
Tex.  It  was  not  sold,  but  was  reshlpped  to 
Ft.  Worth,  where  the  appellants  received  It, 
and  no  further  business  was  done  under  the 
contract.  Damages  are  sought  for  losses  up- 
on notes  found  to  be  uncollectible  and  for 
railroad  fares,  hotel  bills,  and  freight  paid 
on  resblpment  of  the  last  horse.  The  claims 
for  damages  are  predicated  on  the  failure  of 
the  appellee  to  observe  the  Instructions  quot- 
ed above.  The  evidence  shows  that  some  of 
the  notes  were  not  paid,  and  compromises 
were  made  and  settlements  effected  for  con- 
siderably less  than  was  due.  Errors  are  as- 
signed In  the  Instructions,  and  In  rulings  con- 
cerning evidence.  It  is  not  contended  that 
the  verdict  is  not  sustained  by  the  evidence. 

[1]  After  stating  the  issues,  the  Jury  were 
Instructed  that:  "The  burden  Is  upon  the 
plaintiffs  to  prove  by  a  preponderance  of  the 
evidence  all  the  material  allegations  of  their 
petition,  which  are  that  plaintiffs  were  en- 
gaged as  partners,  as  alleged  In  the  petition, 
and  that  they  employed  the  defendant,  and 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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the  terms  of  hla  cmpDoymeBt,  and  tbat  In 
Tlolatlon  of  the  terms  of  his  employment  the 
defendant  wrongfully  did  the  acts  complained 
of  In  the  several  counts  of  the  plalntlfTs'  pe- 
tition, and  the  amount  of  the  damage  wblch 
plaintiffs  have  suffered  thereby."  It  Is  in- 
sisted that  the  word  "wrongfully"  should  not 
have  been  used;  that  by  this  expression 
the  Jnry  were  led  to  suppose  that  It  was 
not  sufficient  to  prove  that  the  Instructions 
were  violated,  but  that  something  more  must 
be  shown.  From  the  statement  of  the  is- 
«ues,  however,  In  a  preceding  Instruction, 
the  Jnry  must  have  understood  that  to 
"wrongfully"  do  the  acts  complained  of  only 
meant  doing  them  contrary  to  directions. 

[2,3]  An  Instruction,  wblch  Informed  the 
Jnry  tbat  if  under  the  directions  given  him 
the  defendant  was  to  exercise  his  own  Judg- 
ment as  to  the  parties  to  whom  sales  should 
be  made  and  the  sufficiency  of  the  notes 
taken,  and  he  made  reasonable  inqalry  and 
exercised  his  best  Judgment,  then  he  would 
not  be  liable  for  error  In  Judgment  It  is 
argued  that  the  liability  rests  upon  the  vio- 
lation of  the  contract,  and  that  the  doctrine 
of  reasonable  care  and  Judgment  has  no  ap- 
plication ;  but  certainly  the  directions  given 
implied  care  and  inquiry  in  observing  them. 
How  otherwise  could  the  salesman  decide 
that  the  securities  met  the  conditions  im- 
posed? The  court  correctly  said  to  the  Jury 
that  if  the  defendant  violated  Ilia  instruc- 
tions in  taking  notes  which  he  knew,  or  in 
the  exercise  of  reasonaCle  diligence  might 
have  known,  were  given  by  Irresponsible  par- 
ties, he  would  be  liable,  thus  emphasizing  the 
importance  of  observing  the  directions.  The 
reference  to  his  best  Judgment  in  connection 
with  the  diligence  required  of  him,  and  repe- 
titions of  the  term,  also  objected  to,  were 
made  in  the  same  connectlcm,  and  If  unnec- 
essary were  not  prejudicial. 

[4]  Another  instruction  was  given  to  the 
effect  that  the  appellee  would  not  be  liable 
for  losses  caused  by  the  insolvency  of  parties 
If  their  names  had  been  given  by  the  ap- 
pellants as  persons  to  whom  sales  should  be 
made.  It  is  said  that  there  was  no  evidence 
upon  which  to  base  this  instruction.  The 
testimony  of  appellee  is  that:  "McKlnstry 
wanted  me  to  go  and  sell  another  horse. 
*  *  *  He  gave  me  the  names  of  the  three 
men  to  whom  I  sold.  Cone,  Bodenhamer,  and 
Tanner."  There  was  also  testimony  that  the 
name  of  a  helper  was  fumisbed  by  appel- 
lants. Helpers,  It  seems,  became  members 
«f  companies  organized  to  purchase  and  were 
given  credits  or  otherwise  favored.  The  pur- 
pose for  which  the  names  were  furnished 
was  for  the  Jury. 

The  rulings  concerning  the  reception  of 
evidence  are  found  to  be  free  from  any  error 
that  could  have  been  harmful  to  the  appel- 
lants. 

[5]  The  question  of  fact  was  fairly  pre- 


sented, and  the  verdict  upon  conflicting  erlp 
dence  decides  the  controversy. 
Tlie  Judgmenr  is  affirmeu* 


(n  Kan.  M) 
CENTRAIi  NAT.  BANK  OB"  JUNCfTION 
CITI  v.   SHELDON  tt  al. 
(Supreme  Court  of  Kansas.     Feb.  10,  1912.) 

(Syttatiu  by  the  Court.) 

1.  Pahtnesship    (i  41*)— DjnrECTivB   Cokpo- 

KATION— LlABII-ITT  OF   MEMBERS. 

Without  any  statutory  provision,  the  law 
is  that,  where  a  number  of  persons  assume  to 
organize  themselves  into  •  corporation  and  fail 
to  take  the  atepa  which  are  essential  to  their 
becoming  incorporate,  they  are  liable  as  part- 
ners for  debts  incurred  by  them  in  the  corpor- 
ate name. 

[E5d.  Note.— For  other  cases,  see  Partnership 
Cent.  Dig.  Jl  5e-50;  Dec.  Dig.  i  41  ;•  Cor- 
porations,   Cent.  Dig.   {   74.] 

2.  Pabtnebship    (I   41*)— DErECTiv*  Corpo- 
ration—Liabiutt  OF  Membkrs. 

Where  a  charter  was  regularly  isaaed  for 
a  corporation  under  the  laws  of  the  territory  of 
Arizona,  but  no  meetings  were  called  or  held 
for  the  election  of  officers,  and  no  booics  were 
opened  and  no  capital  stock  was  aalncrilied  for 
or  paid,  ittUk,  that  the  organization  was  not 
completed,  and  that  the  incorporators  were  in- 
dividually liable  for  debts  incurred  in  the  cor- 
porate name. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  |{  66-59;  Dec.  Dig.  |  41;*  Corpo- 
rations, Cent.  Dig.  |  74.] 

8.  EsTOFPBi.  (I  68*)— Defective  Corporation 

— Judiciai,  Pkoceedinqs. 

The  holder  of  a  promissory  note,  executed 
in  the  name  of  a  pretended  corporation  by  one 
who  assumed  to  act  as  president  thereof  before 
the  corporation  was  completed,  is  not  estopped 
from  maintaining  an  action  to  recover  the 
amonnt  of  the  note  against  the  incorporators 
by  reason  of  having  procured  an  adjudication 
by  a  referee  in  bankruptcy  to  the  effect  that 
the  note  is  the  note  of  the  corporation,  and  not 
that  of  the  individual  who  signed  it  as  presi- 
dent The  action  to  recover  against  the  indi- 
viduals la  not  upon  the  note,  bat  is  based  upon 
the  fraudulent  acta  of  the  incorporators, 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  H  166-169 ;   Dec  Dig.  |  6a*] 

4.  Partnership  (|  41*)— Defbctivb  OROAin- 

ZATION— LlABILITT    OT    MEMBERS. 

The  liability  for  debts  incurred  in  the  cor- 
porate name  extends  to  ail  who  participate  in 
the  enterprise,  and  is  of  the  same  nature  as 
would  be  imposed  if  the  original  plan  had  been 
to  form  a  partnership. 
[E^.  Note.— For  other  cases,  see  Partnership^ 
Cent  Dig.  U  56-59;  Dec.  Dig.  |  41;*  Corpo- 
rations, Cent  Dig.  {  74.] 

6.  Corporations  ({  34*) — OaoANiZATioir— Es- 
toppel TO  Dent— Corporate  Existence. 
Persons  who  have  held  themselves  out  to 
the  public  as  officeis  and  directors  of  a  corpo- 
ration and  have  executed  a  promissonr  note  in 
the  name  of  a  pretended  corporation  tor  money 
borrowed  in  its  name  are  estopped  to  claim 
that  the  corporation  was  not  duly  incorporated 
or  that  it  exceeded  its  authority  in  borrowing 
the  money. 

[ESd.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  81-96;    Dec  Dig.  |  34.*] 

Appeal  from  District  Court,  Wyandott* 
County. 
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Action  by  the  Central  National  Bank  of 
Junction  City  against  C.  M.  Sbeldon  and 
-others.  From  a  Judgment  for  defendants, 
plaintiff  appeals.  Reversed,  end  new  trial 
ordered. 

The  bank  sued  C.  M.  Sbeldon  and  C.  K. 
Bowen  to  recover  the  amount  due  on  a  prom- 
issory note  for  $4,500  payable  to  the  bank's 
order,  executed  June  5,  1905,  by  the  O.  M. 
Sheldon  Company.  The  petition  alleged  that 
In  1904  the  defendants  signed  and  acknowl- 
edged articles  of  incorporation  of  the  0.  M. 
Sheldon  Company  under  the  laws  of  the 
territory  of  Arizona  for  the  purposes  of  gain, 
filed  the  same  with  the  proper  officers  of 
said  territory  as  provided  by  the  laws  there- 
of, obtained  a  corporate  charter  for  said 
company,  and  thereupon  maintained  an  oSlce 
at  Kansas  City,  Mo.,  at  which  they  assumed 
to  transact  business  in  the  name  of  the  C. 
M.  Sheldon  Company;  that  no  books  of  the 
corporation  were  ever  opened  for  the  purpose 
of  receiving  sulMcriptlons  to  the  capital 
stock,  nor  was  any  subscription  ever  made 
or  money  paid  thereon;  that  no  stock  was 
issued,  no  by-laws  or  rules  adopted  for  the 
government  of  the  corporation,  no  meetings 
were  called  or  held  for  the  election  of 
oflicers  or  directors,  and  no  other  steps  were 
taken  to  complete  the  organization;  that 
there  was  an  entire  failure  to  comply  with 
the  laws  for  the  government  of  corporations ; 
that  the  defendants  assumed  to  act  as  such 
corporation;  and  that  the  defendant  C.  M. 
Sheldon,  with  the  knowledge  and  consent 
of  the  defendant  Bowen,  assumed  to  be  and 
did  act  and  hold  himself  out  to  the  public 
as  president  of  said  pretended  corporation. 
The  petition  then  alleged  that  C.  M.  Sheldon, 
pretending  to  act  for  and  in  the  name  of 
such  corporation,  obtained  a  loan  from  piain- 
tUf  of  the  sum  of  $4,500,  and  executed  there- 
for a  promissory  note,  signing  the  same  "The 
C.  M.  Sheldon  Company,  by  C.  M.  Sheldon, 
President";  that  In  procuring  the  loan  he 
represented  to  the  bank  that  the  company 
was  duly  Incorporated  and  authorized  to 
transact  business  as  a  corporation,  and  that 
he  was  its  president  and  authorized  to  obtain 
the  loan  and  execute  the  company's  note; 
that  the  bank  believed  and  relied  upon  such 
representations,  and  by  reason  thereof  made 
the  loan  and  accepted  the  note.  The  petition 
further  alleged  that  the  defendant  Bowen 
knew  all  the  facts  and  the  representations 
made  by  C.  M.  Sheldon;  that  the  note  re- 
mained due  and  unpaid  except  for  a  credit 
of  $100  realized  upon  the  sale  of  certain 
collateral  securities.  The  prayer  was  for 
Judgment  against  the  defendants  for  the 
amount  due  upon  the  note. 

The  answer  of  C.  M.  Sheldon  admitted 
tlie  facts  alleged  with  respect  to  obtaining 
the  (4iarter  of  tlie  company,  that  no  books 
were  opened  for  subscriptions  to  capital 
stock,  that  no  stock  was  subscribed  or  issued, 
and  that  no  meetings  were  held  or  officers 
elected.    He  also  admitted  the  execution  and 


delivery  of  the  note  and  denied  the  other 
averments  of  the  petition.  He  expressly 
denied  that  the  note  was  executed  by  the 
corporation.  He  alleged,  on  the  contrary, 
that  one  S.  W.  Pierce  was  president  of  the 
bank  at  the  time  the  loan  was  obtained,  and 
as  such  president  agreed  with  Sheldon  that 
the  latter  should  transact  business  In  the 
name  of  the  C.  M.  Sheldon  Company  for  his 
individual  benefit;  that  this  arrangement 
was  entered  into  prior  to  any  attempt  to 
obtain  a  charter  for  or  the  incorporation  of 
the  company;  and  that  the  note  in  question 
was  executed  by  C.  M.  Sheldon  under  this 
arrangement  with  full  knowledge  on  the  part 
of  the  bank  that  the  C.  M.  Sheldon  Company 
was  not  incorporated.  The  answer  further 
alleged  ttiat  the  bank,  through  its  president, 
knew,  or  was  in  law  bound  to  know,  that 
the  power  of  the  C.  M.  Sheldon  Company 
to  contract  indebtedness  was  limited  to  the 
sum  of  $05,  and  that  It  had  no  power  to 
execute  a  note  for  $4,500.  As  a  further 
defense,  the  answer  alleged  that  in  June, 
1005,  the  defendant  Sheldon  was  adjudged 
a  bankrupt  upon  his  own  petition ;  that  in 
the  bankruptcy  proceedings  he  filed  a  motion 
for  leave  to  schedule  the  note  in  question 
as  his  individual  indebtedness;  that  the 
plaintlft  appeared  and  objected  tiJereto, 
claiming  and  asserting  that  said  note  did  not 
evidence  any  Individual  liability  of  C.  M. 
Sbeldon,  but  was  a  liability  Incurred  by  an 
incorporated  company;  that  plalntUTs  con- 
tention was  sustained,  and  it  was  so  ad- 
Judged  and  thereby  became  res  adjudicate 
that  the  C.  M.  Sheldon  Company  was  duly 
Incorporated  and  duly  authorized  to  incur, 
and  that  it  did  incur,  the  indebtedness  upon 
the  note,  and  that  the  note  was  the  debt  of 
the  corporation  alone. 

The  defendant  O.  K.  Bowen  answered, 
alleging  the  adjudication  in  the  bankruptcy 
proceedings  and  pleading  an  estoppel  on  the 
part  of  the  plaintiff  to  claim  that  the  note 
in  question  was  a  personal  indebtedness  of 
C.  K.  Bowen  and  not  the  debt  of  the  com- 
pany. He  also  set  up  a  counterclaim  for 
the  alleged  wrcmgful  conversion  by  the 
bank  of  certain  shares  of  oil  stock  belonging 
to  him,  which  were  attached  to  the  note  as 
collateral  security,  and  which  he  alleged 
the  bank  sold  and  disposed  of  without  au- 
thority. 

There  was  a  Jury  trial.  The  plaintiff 
offered  evidence  in  support  of  its  claim. 
The  defendant  proved  the  laws  of  the  ter- 
ritory of  Arizona  as  to  the  granting  of  char- 
ters to  corporations,  the  bankruptcy  proceed- 
ing, including  the  order  denying  the  appli- 
cation of  C.  M.  Sheldon  for  leave  to  schedule 
the  note  as  an  Individual  indebtedness  and 
adjudging  it  to  be  the  debt  of  the  company, 
and  also  offered  evidence  to  show  that  when 
the  loan  was  made  the  bank  had  notice  and 
knowledge  of  the  fact  ttiat  the  company 
was  not  lawfully  organized.  The  testimony 
offered  by  the  plaintiff  contradicted  tliat  of 
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the  defendants  and  tended  to  show  that  the 
bank  had  no  notice  or  knowledge  of  the  facts 
concerning  the  failure  of  the  defendants  to 
comply  with  the  law  and,  In  fact,  that  It  re- 
lied upon  the  representation  of  C.  M.  Shel- 
don that  the  company  was  duly  organized 
and  made  the  loan  to  the  company  and  took 
what  purported  to  be  the  note  of  the  com- 
pany In  good  faith.  At  the  condnslon  of 
the  evidence,  the  court  directed  a  verdict  for 
the  defendants  and  gave  judgment  in  their 
favor  for  costs.     The  plaintiff  appeals. 

Junius  W.  Jenkins,  for  appellant.  A.  L. 
Berger  and  Wm.  Needles,  for  appellees. 

PORTER,  J.  (after  stating  the  facts  as 
above).  In  directing  a  verdict  the  court 
seems  to  have  proceeded  upon  the  theory 
that  the  plaintiff  was  estopped,  by  the  pro- 
ceedings before  the  referee  in  bankruptcy, 
from  now  asserting  a  claim  against  Sheldon 
for  an  Individual  liability  upon  the  indebted- 
ness after  contending  there  that  the  nbte 
was  the  obligation  of  the  company  and  not 
that  of  Sheldon  individually,  and  after  pro- 
curing an  adjudication  to  that  effect.  There 
Is  nothing  inconsistent  in  the  claim  now 
made  by  the  plaintiff  and  that  asserted  be- 
fore the  referee.  The  plaintiff  is  not  seek- 
ing to  recover  upon  the  note,  nor  upon  the 
theory  that  it  is  the  individual  note  of  C-  M. 
Sheldon.  The  bank  merely  pleads  the  facts 
under  which  It  was  Induced  to  make  the 
loan  to  the  defendants  and  to  accept  as  evi- 
dence of  the  Indebtedness  what  purported  to 
be  the  note  of  the  company. 

[1]  By  reason  of  the  other  facts  alleged, 
and  abundantly  sustained  by  the  proof,  as 
well  as  by  the  admissions  of  defendants,  It 
Is  shown  that  the  pretended  company  was 
never  lawfully  incorporated.  It  appears  to 
have  been  a  mere  sham,  a  company  on  paper. 
The  law  lis  well  settled  that  in  such  cases 
those  persons  who  hold  themselves  out  to 
the  public  as  officers  of  a  corporation,  and  as- 
sume to  act  In  a  corporate  capacity,  are  in- 
dividually liable  for  debts  incurred  by  them 
In  the  name  and  pretended  authority  of  such 
corporation  before  the  organization  is  com- 
pleted. Walton  V.  Oliver,  49  Kan.  107,  30 
Pac.  172,  33  Am.  St.  Bep.  355;  Hurt  v.  Salis- 
bury, et  al.,  65  Mo.  310;  Kaiser  v.  I^wreuce 
Savings  Bank.  66  Iowa,  104,  8  N.  W.  772,  41 
Am.  Rep.  85;  Wechselberg  v.  Flour  City  Nat 
Bank,  64  Fed.  90,  12  C.  C.  A.  66,  26  L.  R.  A. 
470;  Pnrdy's  Beach  on  Private  Corpora- 
tions, f  131;  Thompson  on  Corporatdons 
(Ist  Ed.)  {  2902. 

[2,  3]  The  charter  of  the  company  was  is- 
sued August  23,  1904.  The  note  was  exe- 
cuted by  C.  M.  Sheldon  In  the  name  of  the 
C.  M.  Sheldon  Company  on  June  5,  1005. 
Ten  days  after  he  had  obtained  from  the 
bank  the  money  on  the  note  he  was  ad- 
judged a  bankrupt  on  his  voluntary  petition. 
The  appellees  contend,  first,  that  their  evi- 
dence established  that  all  the  requirements 


of  the  laws  of  the  territory  of  Arizona  were 
fully  complied  with  in  obtaining  the  charter; 
that  the  company  was  empowered  to  trans- 
act business  under  the  laws  of  that  territory,, 
and  there  was  not  therefore  such  a  failure 
to  incorporate  as  to  bring  the  case  within 
the  doctrine  of  Walton  v.  Oliver,  49  Kan. 
107.  30  Pac.  172,  33  Am.  St.  Rep.  355.  In 
other  words,  that  there  must  be  an  entire 
failure  upon  the  part  of  the  incorporators 
to  comply  with  the  provisions  of  the  law  for 
the  government  of  corporations  before  the 
individuals  can  be  held  personally  liable  for 
debts  Incurred  In  the  company's  name. 

It  is  not  every  Irregularity  in  the  proceed- 
ings that  will  render  the  incorporation  inef- 
fectual or  cast  upon  the  Individuals  the  bur- 
den of  liability  for  debts  incurred  In  the 
name  of  the  company.  Where  the  incorpo- 
rators have  acted  In  entire  good  faith,  sup- 
posing that  they  are  legally  incorporated,  and 
there  has  been  a  substantial  compliance  with 
the  provisions  of  the  law  respecting  the  for- 
mation of  such  corporations,  and  especial- 
ly where  business  has  been  carried  on  in 
the  name  of  the  corporation  for  a  consider- 
able time,  the  individuals  cannot  be  held  li- 
able. Gartslde  Coal  Co.  v.  Maxwell  (C. 
C.)  20  Fed.  187.  Such,  at  least,  is  the  modem 
rule  (Purdy's  Beach  on  Private  Corporations, 
i  131),  although  there  is  some  conflict  in  the 
authorities.  Doty  v.  Patterson,  155  Ind.  00, 
56  N.  E.  668.  In  some  states  the  situation 
is  met  by  statutory  provisions  imposing  up- 
on the  incorporators  a  liability  as  partners 
where  the  incorporation  has  not  been  made 
in  compliance  with  law. 

"Outside  of  the  question  of  the  exlstehce 
of  such  statutes,  and  chiefly  in  jarisdictions 
where  they  do  not  exist,  there  1^  a  class  of 
cases  holding  to  the  simple,  just,  and  easily 
applied  doctrine  that  where  a  number  of  co- 
adventurers  assume  or  attempt,  under  the 
provisions  of  a  general  statute,  to  organize 
themselves  into  a  corporation,  and  fail  to 
take  the  steps  which  the  statute  makes  es- 
sential to  their  becoming  incorporate,  and  as- 
sume to  contract  corporate  debts  without 
having  taken  such  steps,  they  are  liable  for 
such  debts  as  partners."  Thompson  on  Cor- 
porations (Ist  Ed.)  I  2992. 

The  present  case  cannot  readily  be  dis- 
tinguished from  that  of  Walton  ▼.  Oliver,. 
49  Kan.  107,  113,  30  Pac.  172,  174  (33  Am. 
St  Rep.  365),  where  the  charter  naming  the 
directors  for  the  first  year  was  duly  ac- 
knowledged and  filed  in  the  office  of  the  Sec- 
retary of  State,  but  no  corporate  stock  was 
subscribed  or  paid.  The  persons  assuming 
to  act  as  directors  were  held  personally  lia- 
ble for  debts  Incurred  before  the  organiza- 
tion was  completed.  In  the  opinion  it  was. 
said :  "We  do  not  understand  that  a  corpo- 
ration can  proceed  to  the  transaction  of  busi- 
ness Mithout  any  portion  of  its  capital  stock 
being   subscribed  or   paid." 

[4]  It  is  the  contention  of  defendant  Bow- 
en  that  no  liability  attaches  to  him  because- 
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the  proof  does  not  show  that  he  knew  of  the 
execution  of  the  note,  and  be  testified  that  be 
had  no  knowledge  of  the  transaction.  He 
gave  the  use  of  his  name  as  one  of  the  In- 
corporators of  the  pretended  company.  It 
required  his  participation  In  the  enterprise 
to  obtain  even  the  semblance  of  corporate  ex- 
istence, and,  as  held  In  Fredenball  ▼.  Tay- 
lor and  Others,  Impleaded,  etc.,  26  Wis.  286, 
290,  the  liability  of  aU  the  parties  to  the 
assumption  of  corporate  power  springs  "from 
the  fact  that  there  was  no  responsible  body 
or  corporation  behind  them  which  they  could 
bind,  and  against  which  the  plaintiff  could 
baTe  his  remedy."  "Having  no  princip'al, 
they  bonnd  themselves  individually."  Wech- 
selberg  v.  Flour  City  Nat.  Bank,  64  Fed. 
90,  97,  12  C.  C.  A.  58,  64  (26  L.  R.  A.  470). 
A  similar  contention  was  urged  In  the  case 
last  cited,  but  the  liability  of  all  the  signers 
of  the  articles  of  incorporation  was  said  to 
be  "of  the  same  nature  which  would  be  Im- 
posed If  the  original  plan  bad  been  to  form 
a  partnership."  That  case  differs  from  this 
only  because  a  statute  of  Wisconsin  provid- 
ed that  no  corporation  should  transact  busi- 
ness with  any  other  than  Its  members  until 
a  certain  percentage  of  Its  stock  should  be 
sobBcrlbed  and  paid,  and  Imposed  a  liability 
upon  the  stockholders  for  debts  Incurred  in 
violation  of  the  provision.  We  think,  how- 
ever, that  the  same  rule  should  be  applied 
Irrespective  of  statutory  provisions.  Thomp- 
son on  Corporations  (1st  Ed.)  J  2992. 

ff]  It  Is  tme  the  defendants  offered  proof 
to  show  that  the  bank  extended  the  credit 
solely  to  C.  M.  Sheldon  personally,  and  knew 
that  no  bona  flde  attempt  to  Incorporate  had 
been  made.  But  there  was  a  conflict  in  the 
evidence  upon  this  issue,  and  the  court  could 
not  direct  a  verdict.  Besides,  the  defendants, 
who  held  themselves  out  to  the  public  as 
officers  and  directors  of  the  corporation,  and 
who  executed  the  note  In  the  company's 
name,  are  estopped  to  claim  that  the  com- 
pany was  not  In  fact  duly  Incorporated,  or 
that  It  exceeded  its  authority  in  borrowing 
the  money.  Aultman  v.  Waddle,  40  Kan. 
195,  19  Pac.  730;  Marshall  Foundry  Co.  v. 
KUUan,  99  N.  a  501,  6  S.  B.  680,  6  Am.  St 
Sep.  539. 

The  court  erred  in  directing  a  verdict,  and 
the  Judgment  will  be  reversed,  and  a  new 
trial  ordered.    All  the  Justices  concurring. 

<W  Kan.  39S) 

RAHSE3T  V.  PARTRIDGE. 
(Supreme  Court  of  Kansas.     Feb.  10,  1912.) 

(Syllalut  hy  the  Court.) 
1.  WiTNESSKs  (g  349*)— Impeachment— Cboss- 

EIXAMINATION. 

A  cause  of  action  depended  upon  the  testi- 
mony of  one  witness,  whose  credibility  was  va- 
riously impeached  and  supported  by  a  number 
of  witnesses.    When  called  on  rebuttal,  be  was 


a^ed  on  cross-examination  whether  he  had 
within  three  or  four  years  lived  with  a  woman 
in  illicit  cohabitation  and  had  invited  different 
persons  to  have  improper  relations  with  her  for 
a  consideration,  and  whether  he  bad  "a  eovem- 
ment  permit  to  sell  intoxicating  liquor.  An 
objection  to  such  questions  was  sustained,  and 
an  offer  to  prove  as  indicated  was  overruled. 
Held  error. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  EMg.  II  1135-1139;    Dec.  Dig.  |  349.*] 

2.  lilBEL   ANn    Slander   (|   100*)— Acr^0N6^— 
Pleadino— Vabiancb. 

Lanxnage  substantially  the  same  as  charg- 
ed, shown  to  have  been  spoken  at  the  time  and 
place  charged,  in  the  presence  of  only  one  of 
the  two  alleged  persons,  and  language  substan- 
tially the  same  as  charged,  shown  to  have  been 
spoken  at  the  place  and  in  the  presence  and 
hearing  of  the  peisons  alleged  and  at  or  near 
the  time  alleged,  sufficiently  meets  the  allega- 
tions of  the  petition  and  is  not  subject  to  the 
charge  of  material  variance. 

[fid.  Note.— For  other  cases,  see  Liibel  and 
Slander,  Cent.  Dig.  $|  246-272;    Dec.  Dig.  f 

3.  Witnesses  (f  192*)— Husband  and  Wife. 

Plaintiff  testified  that  the  use  of  the  alleg- 
ed words  had  been  communicated  to  her.  On 
cross-examination  she  stated  that  such  commu- 
nication was  by  her  husband.  Held,  that  a 
motion  to  strike  out  her  testimony  as  to  the 
fact  of  the  communication  was  properly  over- 
ruled. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  g  739;    Dec.  Dig.  {  192.«] 

(Additional  Syllahui  ty  Editorial  Staff.) 

4.  I.TBEL    and    Slander    (|    57*>— Actions- 
Tbiai>— Instructions. 

In  an  action  for  slander,  an  Instruction, 
that  when  the  defendant  pleadja  that  the  words 
which  he  spoke  were  true,  and  he  thereafter 
abandons  or  falls  to  prove  bis  plea,  such  fail- 
ure to  prove,  or  abandonment  may  be  taken 
into  consideration  in  estimating  the  damages, 
and  that_  it  is  evidence  tending  to  show  malice 
and  continued  malice,  was. not  error. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §|  157,  158;  Dec.  Dig.  | 
57.*] 

Appeal  from  District  Court,  Coffey  County. 

Action  by  Nettle  Ramsey  against  Harry 
A.  Partridge.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed  and  remanded. 

W.  S.  Kretslnger  and  Lamb  &  Hogueland, 
for  appellant  H.  E.  Ganse  and  \j.  H.  Han- 
nen,  for  appellee. 

WEST,  J.  [4]  Action  for  slander.  The 
first  count  alleged  that  at  a  certain  time 
and  place  certain  language  was  used  by  the 
defendant  In.  the  presence  and  bearing  of 
two  persons.  The  testimony  showed  that 
substantially  the  language  charged  was  used 
at  the  time  and  place,  bnt  In  the  presence 
and  hearing  of  only  one  of  the  persons.  The 
second  count  charged  that  at  another  place 
on  the  15th  day  of  July,  1908,  the  defendant 
used  certain  language,  and  the  testimony 
showed  that  substantially  the  language  charg- 
ed was  used  at  the  time  and  place  designat- 
ed; but  on  cross-examination  the  witnesses 
testified  that  It  was  some  time  either  the  lat- 
ter part  of  July  or  the  first  part  of  August 


•Far  other  cues  leo  sam*  topic  and  section  NUMBER  la  Dec.  Dl(.  A  Ank.  Dig.  Key  No.  Series  *  Rep'r  indexes 


Digitized  by 


Google 


344 


121  PACIFIC  EEPOBTEB 


(Kan. 


The  witness  aii  to  the  second  count,  whose  rep- 
utation for  truth  and  veracity  was  Impeached 
by  several  witnesses  and  supported  by  sever- 
al others  was  asked  oh  cross-examination, 
after  he  had  been  recalled  by  the  plaintiff  in 
rebuttal,  If  he  had  not  three  or  four  years  be- 
fore lived  with  a  woman  Illicitly  and  Invited 
different  persons  to  have  improper  relations 
with  her  for  a  consideration,  and  also  wheth- 
er he  did  not  have  a  government  permit  to 
sell  intoxicating  liquor.  An  objection  to 
these  questions  was  sustained,  and  an  offer 
to  prove  what  the  questions  indicated  was 
overruled.  The  answer  charged,  among 
other  things,  that  the  defendant  had  been 
greatly  irritated,  annoyed,  and  humiliated, 
and,  whUe  denying  the  use  of  the  language 
charged,  alleged  that  he  had  reasonable 
grounds  for  believing,  and  did  believe  at  the 
time,  that  whatever  he  said  of  the  plaintiff 
was  true.  The  court  Instructed  that  when 
the  defendant  pleads  that  the  words  which 
he  spoke,  if  he  did  speak  them,  were  true, 
and  be  thereafter  abandons  or  falls  to  prove 
his  plea,  such  failure  to  prove  or  abandon- 
ment of  the  plea  may  be  taken  into  consid- 
eration in  estimating  damages,  and  that  it 
is  evidence  tending  to  show  malice  and  con- 
tinued malice.  It  was  stated  In  the  argu- 
ment that  the  plea  of  justification  was  with- 
drawn at  the  trial,  but  we  do  not  find  any 
evidence  thereof  in  the  record.  The  plain- 
tiff recovered  a  Judgment,  and  the  defend- 
ant appeals,  assigning  as  error  the  alleged 
variances  already  indicated,  the  ruling  as 
to  the  cross-examination  of  the  witness,  and 
the  instruction  touching  the  plea  of  justifi- 
cation. 

[2]  An  examination  of  the  authorities 
shows  that  there  was  no  error  In  the  instruc- 
tion referred  to,  and  that  words  of  sub- 
stantially the  same  meaning  as  those  charg- 
ed were  used  in  the  one  instance  at  the 
time  and  place  charged,  and  in  the  other 
at  the  place  and  about  the  time  charged, 
and  no  material  variance  was  shown. 

[1]  As  to  the  witness  whose  credibility 
was  attacked,  counsel  urges  that  the  de- 
fendant should  have  been  allowed  by  proper 
examination  to  show,  if  possible,  what  was 
offered  to  be  shown  thereby.  It  has  fre- 
quently been  held  that  on  cross-examination 
a  witness  may  be  questioned,  for  the  pur- 
pose of  impairing  his  credibility,  concern- 
ing his  past  conduct  and  character  and  as 
to  specific  acts,  though  Irrelevant  and  col- 
lateral to  the  controversy  In  the  case.  State 
V.  Pugh,  75  Kan.  792,  90  Pac.  242;  State  v. 
Abbott,  65  Kan.  139,  69  Pac.  160.  In  State 
V.  Abbott  the  Judgment  ol  conviction  was  re- 
versed partially  upon  the  ground  that  a  simi- 


lar cross-examination  was  not  permitted  bj 
the  trial  court  It  was  there  said:  "There  is 
no  better  method  of  sifting  the  conscience 
and  testing  the  veracity  and  credibility  of  a 
witness  than  by  cross-examination,  and 
there  is  abundant  authority  holding  that, 
for  the  purpose  of  impairing  the  credibility 
of  the  witness,  he  may  be  cross-examined  as 
to  specific  acts  tending  to  discredit  him,  al- 
though such  acts  are  Irrelevant  and  collat- 
eral to  the  main  Issue."  While  as  a  gen- 
eral thing  the  limits  of  cross-examination 
are  within  the  discretion  of  the  trial  court, 
we  think  they  were  unduly  restricted  in 
this  case  to  the  prejudice  of  the  defendant's 
rights.  Six  witnesses  testified  that  the  rep- 
utation of  this  witness  for  truth  and  verac- 
ity was  bad,  three  witnesses  had  testified 
that  It  was  good,  and  one  tliat  it  was  fair- 
ly good.  The  Jury  appears  to  have  believed 
his  testimony  and  had  tlie  cross-examina- 
tion l>een  allowed,  and  had  the  offer  to 
prove  been  accepted  and  made  good,  it  is 
not  only  possible,  but  probable,  that  it  would 
have  materially  affected  his  credibility  in 
the  minds  of  the  Jury.  In  State  v.  Park, 
57  Kan.  431,  433,  46  Pac.  713,  714,  It  was 
held  that  the  false  answer  of  a  defendant, 
who  became  a  witness  in  his  own  behalf, 
that  he  had  never  been  convicted  of  a  cer- 
tain felony,  was  material,  and  that  perjury 
could  be  predicated  thereon.  In  the  cct'iUon 
it  was  said:  "Not  only  was  the  statement 
of  the  witness,  therefore,  competent,  but  it 
tiad  an  important  bearing  upon  the  credit 
to  be  given  to  his  whole  testimony."  If 
such  testimony  be  competent  and  Important 
in  a  criminal  case  in  behalf  of  the  state,  it 
would  seem  that  the  testimony  ruled  out 
must  have  been  competent  and  important 
for  the  defendant  in  tliis  case,  and.  If  com- 
petent and  important,  it  should  not  have 
been  excluded  merely  because  it  was  to  come 
from  tlie  lips  of  the  witness  hims^  on 
cross-examination. 

[3]  The  plaintiff  was  asked  if  the  speak- 
ing  of  the  language  charged  had  been  com- 
municated to  her,  and  answered  ttiat  it  Iiad. 
On  cross-examination  it  was  disclosed  tliat 
it  bad  been  so  communicated  to  her  by  her 
husband,  whereupon  the  defendant  moved 
to  have  her  evidence  of  such  communica- 
tion struck  out,  wlilch  was  refused.  This 
ruling  was  proper.  Bank  v.  Hutchinaon, 
62  Kan.  9,  61  Pac.  443. 

Certain  other  complaints  are  made,  but 
are  without  merit 

The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  In  ac- 
cordance herewith.  All  the  Justices  con- 
curring. 
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JORDON  et  •!.  r.  CXARE  et  •!. 
<Sapreme  Court  o{  Kanaas.     Feb.  10,  1912.) 

f5»naitt*  iy  <k«  Court.) 
Husband   and   Wife   (t   279*)— Sbpabation 

Agreements— CoKBTBUcTioN. 

The  general  rule  is  that  different  writings, 
made  by  the  same  parties,  at  the  same  time, 
relating  to  the  same  subject-matter,  in'  the 
course  of  the  same  transaction,  and  which  re- 
fer to  each  other,  should  be  read  together  and 
construed  as  a  single  contract;  and  hence  a 
postnuptial  agreement  and  two  warrant;  deeds 
executed  b;  parties  under  such  circumstances 
are  deemed  to  be  parts  of  a  single  transaction, 
and,  so  taken  together  and  interpreted,  they 
show  the  intention  of  each  party  to  exclude  the 
other  from  the  right  of  inheritance  in  the  laud 
conveyed. 

(Ed.  Note. — For  other  cases,  nee  Husband  and 
Wife,  Ont.  Dig.  f|  1056-1060;  Dec.  Dig.  i 
279.»] 

Appeal  from  District  Court,  Washington 
County. 

Action  by  Earl  C.  Jordon  and  another 
against  Jane  Clark  and  others.  Judgment 
for  defmdants,  and  plaintiffs  appeal.  Re- 
Tersed  and  remanded,  with  directions. 

Edgar  Bennett  and  J.  W.  Rector,  for  ap- 
pellants. Charles  Smith  and  A.  J.  Freeborn, 
for  appellees. 

JOHNSTON,  C.  J.  This  action  was 
brought  to  determine  the  ownership  of  a 
tract  of  land  in  Washington  county  and  to 
partition  it  among  the  several  owners.  A 
quarter  section  of  land  had  been  acquired  by 
Calvin  and  Jane  Clark  while  living  together 
as  hnsband  and  wife.  The  legal  title  stood 
in  Calvin  Clark's  name,  but  she  had  contrib- 
uted towards  the  purchase  and  Improve- 
ments. After  living  in  the  marriage  relation 
for  a  good  many  years,  they  decided,  and 
presumably  for  good  reasons,  that  they  could 
no  longer  live  together,  and  on  March  19, 
1885,  they  joined  In  executing  a  separation 
agreement,  which  provided  for  a  division  of 
the  property  acquired  and  owned  by  both, 
reciting  that  it  was  done:  "In  contemplation 
of  an  Immediate  and  final  separation  be- 
tween them,  and  of  the  future  living  apart 
the  one  from  the  other,  and  the  termina- 
tion of  all  marital  relations  and  intercourse 
between  them,  as  follows,  to  wit:  Said  hus- 
band, Calvin  Clark,  Is  to  have  and  take  in 
his  own  name  and  right  and  as  his  own  to 
use  and  dispose  of  as  he  may  see  fit,  out  of 
their  common  household  personal  property 
(describing  it).  And  he  is  to  have  the  sole 
and  exclusive  right  to  possess,  control,  let, 
lease,  use,  enjoy  and  own  the  certain  80 
acres  of  land,  being  a  part  of  their  family 
farm  and  homestead  (describing  it),  and  all 
of  the  rents  and  proceeds  thereof,  free  from 
all  claims  or  interference  of  any  kind  on  the 
part  of  said  wife,  Jane  Clark,  now  or  here- 
after, and  she  hereby  releases  him  and  bis 


said  property  of  every  kind  now  owned  or 
to  be  hereafter  acquired  by  him  from  any 
and  all  claims  upon  him  or  it  for  support  or 
otherwise.  And  said  Jane  Clark  for  her 
share  of  their  common  property  is  to  have 
and  take,  hold,  own,  use  and  enjoy  free  from 
all  claims  or  interference  on  part  of  said 
Calvin  Clark,  all  of  their  family  goods,  ex- 
cept as  above  provided,  also  (certain  specific 
personal  property,  decrlbing  it)  and  all  prop- 
erty of  every  kind  which  she  may  hereafter 
own  or  acquire,  and  said  Calvin  Clark  re- 
leases her  and  all  of  said  property  above  de- 
scribed, and  also  the  80  acres  of  land  (de- 
scribing it)  and  all  buildings  and  improve- 
ments thereon,  from  all  claims,  control  or 
interference  on  his  part  now  or  hereafter, 
for  support  or  otherwise,  and  he  agrees  to 
Immediately  quit  and  leave  and  remain  away 
from  said  N.  14  of  said  quarter  of  land,  the 
same  having  been  by  him  conveyed  to  her 
tnis  day,  and  she  having  this  day  conveyed 
said  S.  %  of  said  quarter  of  said  land  to 
him." 

On  the  day  the  agreement  was  made,  each 
party  executed  to  the  other  warranty  deeds 
referred  to  in  the  separation  agreement 
which  contained  the  usual  clauses  barring 
the  grantor,  his  or  her  heirs  and  assigns, 
from  any  claim  or  inheritance  in  the  land 
conveyed.  Calvin  Clark  died  Intestate  on 
October  7,  1901,  and  there  was  no  adminis- 
tration of  his  estate.  Elarl  O.  Jordon  and 
Floyd  W.  Jordon,  sons  of  a  deceased  daugh- 
ter of  Calvin  Clark  by  his  first  wife,  brought 
this'  action,  alleging  that  he  died  seised  of 
the  entire  quarter  section,  and  asking  for 
their  respective  shares  out  of  it  Jane  Clark, 
the  widow,  answered  claiming  that  she  was 
the  absolute  owner  of  the  80  acres  conveyed 
to  her  at  the  time  of  the  separation,  and  al- 
so that  she  inherited  one-half  of  the  other 
80  which  she  had  conveyed  to  him  in  pur- 
snance  of  the  separation  agreement  Her 
claim  was  sustained  by  the  trial  court  and 
the  partition  of  the  land  was  accordingly 
made. 

The  validity  of  the  postnuptial  agreement 
is  not  contested,  but  there  is  a  controversy 
as  to  Its  proper  interpretation.  Was  it  the 
intention  of  the  parties  to  release  to  the 
other  his  or  her  right  of  inheritance  as  the 
survivor  of  the  other,  or,  rather,  did  the 
agreement  which  they  made  operate  to  ex- 
clude the  wife  from  a  right  of  inheritance 
on  the  death  of  her  husband?  The  agree- 
ment apart  from  the  deeds  executed  at  the 
same  time,  did  not  In  express  terms,  pass 
title  to  the  "heirs  and  assigns."  It  did,  how- 
ever, purport  to  give  him  the  sole  and  ex- 
clusive right  to  own  and  enjoy  the  land  free 
from  any  claims  or  interference  on  the  part 
of  his  wife  "now  or  hereafter,"  and  It  also 
.stipulated  that  she  thereby  released  him  and 
his  property  "from  any  and  all  claims  upon 
him  or  It  for  support  or  otherwise."     The 
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contention  to  that  tbe  stipulation  that  sbe 
should  have  no  claim  upon  tbe  property  of 
her  husband  "hereafter"  Is  an  effective  re- 
lease of  the  right  to  Inherit  after  his  death. 
This,  It  Is  said,  Is  made  clearer  by  tbe  re- 
cital that  the  release  Is  from  claims  for  sup- 
port or  "otherwise,"  and  the  term  "other- 
wise," they  Insist,  means  a  release  from  ev- 
ery other  claim  or  right  which,  of  course, 
would  exclude  the  right  of  Inheritance. 

Appellant  plausibly  argues  that,  under  tbe 
theory  of  appellee,  these  words  of  release  and 
exclusion  are  rendered  nugatory,  while  the 
rule  is  that,  in  determining  the  Intention  of 
the  makers  of  a  contract  and  in  Interpreting 
It,  all  parts  thereof  shall  be  considered,  and, 
If  possible,  effect  shall  be  given  to  each  word 
used  by  the  parties  to  express  their  purpose. 
There  Is  a  chance  for  a  debate  as  to  whether 
the  terms  used  Indicate  a  purpose  to  exclude 
the  right  of  Inheritance ;  but,  when  tak&n  in 
connection  with  the  deeds  referred  to  In  the 
agreement,  and  which  were  executed  at  tbe 
same  time,  all  doubts  disappear.  These  in- 
struments expressly  contained  the  usual 
terms  which  bar  the  right  of  inheritance. 
They  were  contemporaneous  with  the  agree- 
ment, are  specifically  referred  to  In  it,  re- 
late to  the  same  subject-matter,  and  are  the 
appropriate  means  of  effecting  the  manifest 
purpose  of  the  contracting  parties.  The  ref- 
erence to  the  deeds  in  the  contract  is  Inter- 
nal evidence  that  the  three  writings  consti- 
tute an  entirety  and  should  be  regarded  as  a 
single  contract  In  King  v.  MoUohan,  61 
Kan.  683,  60  Pac.  731,  which  involves  a  post- 
nuptial agreement,  four  instruments  of  writ- 
ing, composed  of  two  relinquishments  and 
two  trust  deeds,  all  made  at  the  same  time, 
were  treated  as  parts  of  the  same  transac- 
tion. The  presumption  Is  that  different  writ- 
ings made  by  the  same  parties,  on  the  same 
day,  relating  to  the  same  subject-matter, 
and  in  the  course  of  the  same  transaction, 
should  be  read  together  and  construed  as  a 
single  contract.  Especially  should  they  be 
regarded  as  parts  of  one  transaction,  where, 
as  here,  they  refer  to  each  other.  Miller  v. 
Edgerton,  38  Kan.  36,  15  Pac.  894 ;  Ritchie 
v.  K.  N.  &  D.  By.  Co.,  65  Kan.  36,  39  Pac. 
718;  Salt  Co.  v.  Barber,  58  Kan.  419,  49  Pac. 
524;  Jack  v.  Hooker,  71  Kan.  652,  81  Pac. 
203;  Kurt  v.  Lanyon,  72  Kan.  60,  82  Pac. 
459. 

So  construed,  the  agreement  between  Cal- 
vin and  Jane  Clark  was  manifestly  Intended 
as  a  renunciation  of  any  claims  or  Interest 
of  each  as  the  survivor  of  the  other,  and  It 
effectually  .  excluded  Jane  Clark  from  any 
right  of  Inheritance  In  the  land  conveyed 
to  Calvin  Clark. 

Tbe  judgment  will  therefore  be  reversed, 
and  the  cause  remanded,  with  directions 
to  the  trial  court  to  enter  judgment  parti- 
tioning the  land  involved  here  on  the  basis 


ofi 


that  Jane  Clark  did  not,  upon  her  husband's 
death,  inherit  any  Interest  In  his  real  estate. 
All  the  Justices  concurring. 

(86  K^.  tfO) 

HOWELIi  T.    lOLA   PORTLAND 

CEMENT  CO. 

(Supreme  Court  of  Kansas.     Feb.  10,  1912.) 

(SyUalut  by  the  Court.) 

1.  Parent  and   Child   (|   7*)— Injttbies   to 
Child— Factobt  Act. 

Where  a  father  sues  to  recover  for  expens- 
es Incurred  by  reason  of  an  injury  to  bis  minor 
son,  and  for  the  loss  of  his  son's  services  daring 
minority,  basing  his  claim  upon  the  "Factory 
Act,"  which  malses  employers  liable  for  inju- 
ries to  employes  resulting  from  a  failure  to 
safeguard  machinery,  the  objection  that  no  one 
but  tbe  injured  person  can  avail  himself  of  that 
statute  is  not  waived  by  a  failure  to  raise  it 
by  demurrer  or  answer. 

[Eid.  Note.— For  other  cases,  see  Parent  and 
Child,  Dec  Dig.  i  7.»] 

(Additional  Byllahut  ly  Editorial  Staff.) 

2.  Pabties    (I    1*)  —  "Capacitt    to    Sui"— 
"Cause  of  Action." 

The  "capacity  to  sue"  is  the  right  to  come 
into  court,  and  differs  from  a  "cause  of  action," 
which  is  the  right  to  relief  in  court. 

.Ed.  Note.— For  other  cases,  see  Parties,  Cent. 

g.  i  1;   Dec.  Dig.  f  l.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1015-1019;  vol.  8,  p.  7598;  vol.  6, 
p.  4058.]  .  ". 

Appeal  from  District  Court,  Allen  County. 

Action  by  James  Howell  against  the  lola 
Portland  Cement  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

Warner,  Dean,  Mcl/eod  &  Tlmmonds,  B. 
D.  McClaln,  O.  C.  Mossman,  and  H.  M.  Lang- 
worthy,  for  appellant  Ewlng,  Oard  &  Gard, 
for  appellee. 

MASON,  J.  James  Howell  recovered  a 
judgment  against  the  Tola  Portland  Cem^it 
Company  for  the  losses  he  had  sustained  by 
reason  of  injuries  received  by  his  minor  son 
while  in  the  employ  of  the  defendant  Tbe 
company  appeals. 

The  recovery  was  for  expenses  incurred  by 
the  plaintiff  for  medical  attendance,  and 
for  the  loss  of  the  services  of  his  son  during 
minority.  The  negligence  alleged  in  the  pe- 
tition was  the  failure  of  the  defendant  to 
provide  a  safe  place  for  Its  workmen;  the 
defects  specified  being  a  lack  of  sufficient 
light  and  an  omission  to  safeguard  or  incase 
the  cogwheels  which  were  the  cause  of  the 
injury.  The  jury  were  instructed  as  to  the 
duty  of  the  defendant,  both  under  the  com- 
mon law  and  under  the  factory  act  Gen. 
Stat  1909,  !{  4676-4089.  As  they  found 
specifically  that  the  Injury  did  not  result 
from  insufficient  light,  it  is  probable  tliac 
the  verdict  was  based  upon  the  statutory 
phase  of  the  action.  Since  the  judgment 
was  rendered,  this  court  has  decided  that  a 
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lather,  In  snlns  for  tbe  loss  of  the  servlcas 
of  his  minor  son,  cannot  avail  himself  of  the 
factory  act  Gibson  t.  Packing  Box  Co.,  85 
Kan.  340,  116  Pac.  502.  The  mle  voald  nec- 
essarily be  the  same  with  respect  to  the  oth- 
er items  of  damage  here  claimed.  Upon  the 
authority  of  that  decision,  a  reversal  mast  be 
ordered. 

[1,  2]  The  plaintiff  regards  an  objection  to 
his  recovering  under  the  factory  act  as  es- 
sentially an  objection  to  his  capacity  to  sue, 
and  contends  that  it  has  been  waived,  be- 
cause It  was  not  raised  by  demnrrer  to  the 
petition.  The  petition  stated  a  canse  of  ac- 
tion nnder  the  common  law,  and  was  there- 
fore not  demurrable.  But  If  the  allegations 
respecting  the  violation  of  the  factory  act 
are  treated  as  forming  an  Independent  cause 
of  action,  the  defendant's  failure  to  demur 
did  not  preclude  its  subsequently  raising  the 
question  of  the  plaintiff's  right  to  recover  un- 
der the  statute.  It  did  raise  that  question  by 
objections  to  the  introduction  of  evidence  and 
in  various  other  ways.  An  objection  that  a 
plaintiff  has  no  capacity  to  sue  is  waived, 
unless  talcen  by  demurrer,  or  by  answer,  if 
the  disability  does  not  appear  on  the  face  of 
the  petition.  Gen.  St.  1909,  |  5688  (Civ.  Code, 
{  95).  But  the  objection  here  made  Is,  not 
that  the  plaintiff  has  no  capacity  to  sue,  but 
that  he  cannot  foUnd  his  recovery  upon  the 
statute;  that  under  the  statute  he  has  no 
cause  of  action.  "There  is  a  difference  be- 
tween capacity  to  sue,  which  is  the  right  to 
come  into  court,  and  a  cause  of  action,  which 
is  the  right  to  relief  in  court"  31  Cyc.  296. 
In  Maelzer  v.  Swan,  75  Kan.  496,  89  Pac. 
1037,  an  action  to  enforce  a  landlord's  lien, 
the  court  said  that  the  objection  that  the 
proper  party  had  not  brought  the  action 
should  have  been  raised  by  a  demurrer  to 
the  petition,  or  by  answer.  But  the  objection 
there  referred  to  was  that  a  necessary  plain- 
tiff had  been  omitted;  that  there  was  a 
"defect"  of  parties  plaintiff.  The  opinion 
expressly  stated  that  the  question  of  the 
plaintiff's  title  and  consequent  right  to  re- 
cover was  still  open. 

The  plaintiff  cites  Abeles  v.  Bransfield,  19 
Kan.  16,  as  bearing  upon  the  matter.  There  a 
mother  sued  in  the  name  of  her  minor  son, 
by  herself  as  his  next  friend,  to  recover  for 
his  loss  of  time  resulting  from  an  injury,  and 
for  expenses  Incurred  on  that  account.  A  re- 
covery was  sustained,  upon  the  ground  that 
the  bringing  of  the  action  in  that  form  was 
conclusive  evidence  of  a  relinquishment  to 
the  son  of  the  right  to  the  compensation 
asked.  Here,  however,  the  father  did  not 
sue  in  behalf  of  his  son,  but  for  himself.  He 
did  not  waive  his  own  claim;  he  asserted  it. 
His  son  has  already  recovered  from  the  de- 
fendant. In  the  name  of  his  father  as  his 
next  friend,  a  judgment  for  ?3,50O  for  his 
own  damages  resulting  from  the  injury. 
Howell  V.  Cement  Co.,  86  Kan.  283,  120  Pac. 


350.  The  present  action  is  for  the  losses  suf- 
fered by  the  father  by  reason  of  the  sama 
injury.  The  claim  Is  his  own,  and  his  ac- 
tion gave  no  saggestion  of  a  purpose  to  re- 
Unqnish  it  to  his  son. 

Where  death  results  from  the  wrongful  act 
of  another,  an  action  for  damages  may  be 
brought  for  the  benefit  of  the  widow  and 
children  or  next  of  Idn  nnder  some  dream- 
stances  directly,  and  under  others  through 
the  interposition  of  an  executor  or  adminis- 
trator. The  question  whether,  to  a  particu- 
lar case,  the  action  should  be  brought  In  one 
manner  or  to  the  other  Is  purely  one  of  form, 
and  is  properly  regarded  as  waived,  unless 
promptly  raised.  No  such  situation  Is  here 
presented.  The  plaintiff  Is  suing  for  com- 
pensation for  losses  which  he  himself  has 
suffered.  Except  by  a  relinquishment  on  his 
part  his  son  could  not  matotaln  an  action  on 
account  of  his  loss  of  services  dnrtog  mtoor- 
Ity.  Note,  6  L.  R.  A.  (N.  S.)  662.  It  may  be 
doubted  whether  the  son  could  matotaln 
such  an  action  under  any  circumstances  after 
havtog  had  one  recovery  for  the  same  Injury, 
stoce  a  splitting  of  actions  for  personal  to- 
juries  is  not  permitted.  23  Cyc.  447.  Here, 
however,  no  purpose  to  effect  such  relto- 
qulshment  is  shown. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial  upon  the  question 
whether  the  failure  to  provide  a  casing  or 
guard  for  the  cogwheels  constituted  action- 
able negligence.  Irrespective  of  the  factory 
act;  the  jury  havtog  found  that  the  tojury 
did  not  result  from  tosufflclent  Ught,  and, 
the  fairness  of  that  flndtog  not  being  chal- 
lenged, the  allegations  of  the  petition  to  that 
regard  will  be  disregarded  upon  a  second 
trial.    All  the  Justices  concurrtog. 


(86  Kan.  tM) 

DICKBT  et  al.  v.  ABILENE  PLUMBING  A 
HEATING  CO.  et  aL 

(Supreme  Court  of  Kansas.     Feb.  10,  1912.) 

Tboves  and  Conveksion  (§  8*)— Cixr  Wab- 

BANTS— SnBBENDES  OF  RIGHTS. 

Defendant,  being  Indebted  to  plaintiffs,  in- 
dorsed to  them  a  city  warrant  which  they  at- 
tempted to  collect  through  banking  channels, 
but,  bein^  advised  that  the  dty  would  not  have 
funds  with  which  to  pay  the  warrant  for  a 
month  or  more,  returned  the  same  to  defend- 
ant, refusing  to  accept  the  warrant  in  payment 
Held,  that  plaintiff  thereby  relinquished  all  right 
to  the  warrant,  and  could  not  thereafter  main- 
tain a  suit  against  defendant  for  converting  the 
same. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Dec.  Dig.  {  8.*] 

Appeal  from  District  Conrt,  Dlcktoson 
County. 

Action  by  W.  S.  Dickey  and  others  against 
the  Abilene  Plumbing  &  Heating  Company 
and  others.  Judgment  for  defendants,  and 
plaintiffs  appeal.   Affirmed. 


"For  otber  caaes  see  same  toslc  and  section  NUMBER  In  Dec.  Dl(.  *  Am.  Dig.  Kejr  No.  Serlea  ft  Rep'r  Indaxe* 
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Darld  Rltcble  and  New  ft  Krautboff,  for 
appellants.    Hurd  Jb  Hurd,  for  appellees. 

PER  CDRIAM.  The  petition  In  tbls  case^ 
after  alleging  tte  capacity  of  the  Tarloos 
parties  to  sue  and  be  sued,  alleges,  in  sub- 
stance, that  tbe  appellee  the  Abilene  Plumb- 
ing ft  Heating  Company,  imder  contract 
therefor,  did  certain  work  for  tbs  city  of 
Abilene  for  which  the  city  became  indebted 
to  the  company  In  the  sum  of  $691.72;  that 
tbe  appellant  delivered  to  the  plumbing  com- 
pany certain  goods,  wares,  and  merchandise^ 
the  account  for  which  remains  unpaid;  that 
tbe  city  issued  to  tbe  plumbing  company,  In 
payment  for  the  work,  Its  warrant  In  tbe 
sum  of  $601.72;  and  further  that:  "  •  •  • 
Tbe  Abilene  Plumbing  A  Heating  Company 
caused  the  said  warrant  to  be  transmitted  to 
said  plaintitr  (appellant)  for  application  and 
in  part  payment  of  the  amount  tiiat  was  then 
due  said  plaintiff  from  the  said  the  Abilene 
Plumbing  &  Heating  Company,  as  herein- 
before set  fortb,  and  tbe  said  plaintiff  re- 
transmitted said  warrant  to  tbe  said  defend- 
ant the  Abilene  Plumbing  It  Heating  Com- 
pany, wltb  tbe  Instructions  to  sell  and  dis- 
pose of  tbe  same  and  remit  the  proceeds 
thereof  to  this  plaintiff,  and  for  that  pur- 
pose duly  indorsed  said  warrant,  so  that  the 
same  could  be  negotiated  and  the  proceeds 
thereof  remitted  to  said  plaintiff." 

Tbe  petition  further  alleged  that  upon  re- 
ceiving the  warrant  back  tbe  plumbing  com- 
pany, for  tbe  purpose  of  cheating  and  de- 
frauding the  plaintiff,  transferred  the  war- 
rant to  tbe  Abilene  National  Bank,  and  tbe 
Abilene  National  Bank  transferred  it  to  tbe 
Citizens'  State  Bank,  and  said  banks,  know- 
ing that  the  warrant  belonged  to  the  plain- 
tiff, and  the  wrongful  Intention  of  the  plumb- 
ing company,  wrongfully  and  fraudulently 
-converted  the  warrant  to  their  own  use,  for 
which  the  plaintiff  prays  Judgment 

Upon  the  trial,  after  the  plaintiff  had  in- 
troduced its  evidence,  the  defendant  banks 
separately  demurred  thereto,  which  demur- 
rers were  sustained  by  the  court,  and,  the 
appellant  electing  to  stand  thereon.  Judg- 
ment was  rendered  in  favor  of  the  banks. 

If  the  evidence  of  the  plaintiff  sustained 
tbe  allegation  of  the  petition,  which  is  above 
quoted,  tbe  ruling  was  erroneous.  The  al- 
legation is  that  tbe  plumbing  company  "caus- 
ed tbe  said  warrant  to  be  transmitted  to 
said  plaintiff  for  application  and  In  part 
payment  of  the  amount  then  due,"  etc.  The 
evidence  shows  that  in  returning  tbe  writ 
to  the  Abilene  Plumbing  &  Heating  Com- 
pany the  plaintiff  sent  the  following  letter: 
"The  warrant  which  you  sent  us  for  $691.72 
is  herewith  returned.  We  put  It  through  our 
bank  and  you  will  note  from  the  indorse- 
ments attached  that  there  will  be  no  funds 
until  some  time  in  February.  You  cannot  ex- 
pect US  to  accept  this  warrant  in  payment 
of  our  account  and  we  are  going  to  ask  you 


to  amnge  to  cash  It  and  send  na  draft  Im- 
mediately. Yon  will  r«caU  that  you  wrote- 
us  under  date  of  October  Slst,  that  yon 
would  pay  cash  for  this  material."  It  does- 
not  appear  that  the  letter  In  which  the  war- 
rant was  sent  to  tbe  appellant  was  Intro- 
daced  In  evidence,  so  we  have  only  the  al- 
legation  of  tbe  appellant  as  to  the  purpose 
for  which  tbe  warrant  was  aait  to  him.  The 
letter  returning  It  Indicates  that  appellant 
tentatively  accepted  tbe  warrant  until  It  was- 
discovered  that  the  city  would  not  have 
money  for  a  month  or  more  to  pay  It  Then, 
in  the  form  of  request  the  appellant  com- 
pany suggested  that  the  plumbing  company 
casta  it  and  "send  us  draft  immediately,"  not 
for  tbe  amount  received  for  the  warrant,  bnt. 
by  fair  Implication,  for  tbe  full  amount  of 
the  bill  as  per  former  agreement 

It  Is  contended  that  the  banks  were,  by 
the  circumstances,  put  upon  their  inquiry  as- 
to  the  real  ownership  of  the  warrant  We- 
think  the  evidence  shows,  as  the  bankers 
would  be  presumed  to  have  ascertained  If 
they  had  made  Inquiry,  that  tbe  plaintiff  re- 
fused to  accept  tbe  warrant  for  tbe  purpose- 
for  which  It  was  sent  but  that  it  relin- 
quished all  right  to  the  warrant,  returned 
It  to  the  sender,  and  demanded  an  lmme> 
diate  draft  for  the  amount  of  tbe  account 

Tbe  Judgment  Is  affirmed. 

(tt  Kan.  410) 
TERRIIli  V.  ARMOUR  PACKINO  CO.t 
(Supreme  Court  of  Kansas.     Feb.  10,  1912.)- 

(ByUalut  hy  tks  Court.) 

Hastes  and  Sebvant  (i  2TS*)— Ikjubibs  to- 
Servant  —  Actions  —  SuiTFiciKNcr  of  Evi- 
dence. 

Tbe  evidence  fai  tbta  case,  and  the  reason- 
able inferences  derivable  therefrom,  are  suffi- 
cient to  sustain  a  verdict  for  damages  resulting 
from  personal  injuries  caused  by  defects  in  the 
clutch  and  latch  of  a  body  press  in  the  defend- 
ant's tinshop,  which  defects  were  negligently 
suffered  to  exist  long  enough  that  the  defend- 
ant should  have  been  aware  of  them. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |i  054-972,  977;  Dec  Dig. 
(  278.»] 

Burch,  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Wy- 
andotte County. 

Action  by  Louis  TerriU,  a  minor,  by  Leu- 
vina  Terrlll,  his  next  friend,  against  the  Ar- 
mour Packing  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

O.  ti.  Miller,  Samuel  Maber,  and  C  A. 
Miller,  for  appellant  James  P.  Fox,  J.  B. 
McFadden,  and  O.  Q.  Claflln,  Jr.,  for  appel- 
lee. 

BURCH,  J.  Tbe  plaintiff,  a  boy  16  years 
old,  was  employed  In  the  defendant's 
tinshop,  and  while  at  work  there  his  left 
hand  was  mangled  by  a  machine  called  a 
"body  press,"   used  for  cutting  tbe  bodies 
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Of  tin  vessels  from  sbeets  of  tin.  In  an  ac- 
tion brought  for  the  mirpose,  the  plalntiH  re- 
covered damages  for  the  Injury,  and  tlie  de- 
fendant appeals. 

The  machine  was  in  cliarge  of  an  operator 
who  worked  at  its  front,  or  west,  side.  The 
plaintiff  sat  on  a  stool  at  the  back,  or  east. 
Bide  of  the  machine,  and  stacked  up  the  tin 
bodies  as  they  fell  to  the  floor  from  the  ma- 
chine. From  the  poeitlon  the  plaintiff  oc- 
cupied, he  could  not  observe  the  ordinary 
movemoats  of  the  operator  as  he  manipulat- 
ed the  machine.  Sometimes  pieces  of  tin 
would  stick  in  the  machine,  and,  when  this 
occurred,  the  operator  would  remove  them. 
There  was  evidence  that  upon  one  such  oc- 
casion the  operator,  whom  tbe  plaintiff  was 
required  to  obey,  said  to  the  plaintiff:  "See, 
Rastus,  next  time  you  can  do  this."  A  lit- 
tle later  the  operator  said,  "All  right,  Ras- 
tus," and  went  away  from  tbe  machine. 
Tbe  machine  was  not  in  motion,  and  the 
plaintiff  understood  that  he  was  to  remove  a 
piece  of  lodged  tin.  While  he  was  doing  so 
the  machine  started  up,  performed  a  single 
cutting  operation,  whereby  the  plaintiff's 
fingers  were  severed,  and  then  stopped.  The 
machine  cuts  tin  by  means  of  a  punch  de- 
scending between  vertical  guides  upon  a  die 
bedded  on  a  frame  supported  by  iron  legs 
resting  on  the  floor.  The  punch  is  pressed 
down  and  lifted  up  by  a  piston  rod  which  Is 
attached  at  its  upper  end  to  a  crank  shaft 
in  the  usual  form.  At  the  right  side  of  the 
madilne  is  a  large  wheel  connected  by  a  belt 
with  a  pulley  on  a  line  shaft  at  the  top  of 
the  building.  The  line  shaft  communicates 
power  to  operate  tbis  and  many  other  ma- 
chines in  the  shop.  Tbe  wheel,  except  when 
tbe  belt  is  thrown  for  some  special  purpose, 
revolves  all  the  time  the  line  shaft  is  turn- 
ing. The  press  works  only  w^hen  a  mechan- 
ical connection  is  made  between  tbe  wheel 
and  the  crank  shaft.  In  the  bub  of  the 
•wheel  is  a  bolt,  called  from  its  function  a 
"clutch,"  which  is  pressed  back  into  a  sock- 
et against  a  spring.  In  a  solid  drum  or 
collar  on  the  crank  shaft  is  a  pocket  into 
-which  the  clutch  springs,  when  released,  and 
so  carries  the  shaft  around  with  the  wheel. 
Tbe  hub  of  tbe  wheel  and  the  drum  of  the 
shaft  are  an  inch  or  more  apart.  When  the 
clutch  Is  back  in  the  wheel,  it  is  held  there 
by  a  piece  of  steel  called  a  "latch,"  which 
is  pressed  upward,  by  the  force  of  a  spring, 
in  front  of  a  lug  on  the  lower  side  of  the 
clutch.  Tbe  latch  must  be  pulled  down  to 
release  the  clutch.  From  beneath  a  steel 
attachment  called  a  "fork"  projects  upward, 
tm  that  the  curved  prongs  He  between  the 
bah  of  the  wheel  and  tbe  drum  of  the  shaft. 
Tbe  fork  has  a  stem  extending  downward,  to 
tbe  lower  end  of  which  is  attached  a  heavy 
■w-lre  connected  with  a  treadle.  The  fork  is 
tK>lted  to  the  press  frame,  does  not  revolve, 
and  bas  none  but  a  vertical  motion.  The 
stem  is  wound  with  a  strong  spring,  which 


keeps  the  prongs  in  position.  The  resistance 
of  this  spring  must  l>e  overcome  before  tbe 
fork  can  come  down,  and  this  result  Is  pro- 
duced by  pressure  on  the  treadle  by  the  oper- 
tor's  foot  When  the  treadle  is  pressed  down- 
ward, the  under  side  of  tbe  fork  catches  a  lug 
on  the  lower  end  of  the  latch,  and  pulls  tbe 
latch  down.  This  releases  the  clutch,  which 
flies  out  and  seizes  the  drum  of  the  crank 
shaft.  A  spiral  groove  la  cut  in  the  upper  sur- 
face of  the  fork,  and  if,  as  soon  as  the  clutch 
is  released,  tbe  treadle  also  be  released,  so 
that  the  fork  resumes  its  Initial  position,  a 
lug  on  the  clutch  catches  the  groove,  and  tbe 
clutch  Is  forced  back  into  the  wheel  as  the 
wheel  revolves.  Tbe  latcb  then  interposes 
and  holds  tbe  clutch.  Tbe  wheel  and  tbe 
crank  shaft  being  thus  automatically  discon- 
nected, the  punch  stops  until  tbe  treadle  is 
pressed  again.  The  machine  is  so  con- 
structed that  tbe  operation  described  begins 
and  ends  when  tbe  punch  is  up,  so  that  one 
stroke  of  the  punch  on  the  die  Is  made  with 
one  revolution  of  tbe  shaft  To  prevent  the 
shaft  from  being  carried  on  by  its  own  mo- 
mentum after  it  is  disconnected  from  tbe 
wheel,  a  clamp  brake  surrounds  tbe  left  end 
of  the  shaft,  which  is  kept  screwed  tight 
enough  to  stop  the  shaft  the  instant  the 
clutch  leaves  it  Should  the  treadle  be  held 
down,  the  clutch  would  not  catch  tbe  groove 
of  the  fork,  would  continue  to  engage  tbe 
shaft,  and  tbe  punch  would  continue  to  fail 
and  rise. 

The  petition  charged  that  the  movable  top 
of  tbe  press  (meaning  tbe  punch)  is  held  in 
place,  when  raised  up,  by  a  trigger  or  clutch, 
until  released  by  a  foot  pedal;  that  the  op- 
erator left  the  press  with  tbe  top  raised  and 
fastened  by  the  tri^er  or  clutch;  that  the 
trigger  or  clutch  was  worn  and  out  of  repair, 
by  reason  whei-eof  it  would  fail  to  hold  up 
the  top  of  the  press,  and  would  cause  it  to 
drop,  carrying  with  it  a  sharp,  knife-like  die, 
with  great  force  and  suddenness;  that,  by 
reason  of  the  defective  condition  of  the  trig- 
ger or  clutch,  the  press  became  released  and 
suddenly  dropped  down,  causing  the  Injury 
complained  of ;  and  that  the  condition  of  the 
machine  was  known,  or  by  the  exercise  of 
due  care  should  liave  been  known,  by  the 
defendant.  The  operation  of  the  machine 
and  tbe  functions  of  some  of  its  parts  are 
here  misconceived,  but  the  injury  to  the 
plaintiff  is  attributed  to  a  stroke  of  the 
punch  caused  by  worn  and  defective  por- 
tions of  the  machine  which  from  tbe  descrip- 
tion given  are  identitiable  with  the  clutch 
and  the  mechanism  whereby  it  is  released  to 
put  the  shaft  and  punch  in  motion.  The 
plaintiff's  evidence  was  as  blind  as  his  plead- 
ing, and  it  Is  argued  that  the  demurrer  to 
it  should  have  been  sustained.  Since,  how- 
ever, the  defendant  made  a  coniniendalile 
effort  to  disclose  all  the  known  facts  relat- 
ing to  the  controversy,  even  bringing  Into 
court  tbe  suspected  parts  of  tbe  machine  and 
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giving  their  bistory,  tbe  appeal  should  be 
determined  upon  tbe  evidence  as  it  stood 
when  the  parties  rested. 

The  disputed  questions  are  whether  or 
not  the  machine  was  defective  in  tbe  parts 
referred  to,  whether  or  not,  if  it  was  defec- 
tive, the  defects  were  suffered  to  exist  through 
culpable  negligence,  and  whether  or  not,  if 
the  uiacbiue  were  thus  defective,  it  bad  re- 
mained in  that  condition  for  such  length  of 
time  that  tbe  defendant  should  have  dis- 
covered and  remedied  its  faults.  These 
questions  are  questions  of  fact;  the  rules  of 
law  applying  to  them  scarcely  being  in  dis- 
pute. It  is  not  practicable  to  print  even  a 
condensed  account  of  tbe  evidence  upon 
wlilcb  each  side  relies,  or  to  state  all  the 
pertinent  inferences  derivable  from  tbe  facts 
proved.  All  that  can  be  done  is  to  indicate 
briefly  the  conclusions  reached  by  tbe  court, 
premising,  as  tbe  defendant  does,  that  tbe 
single  irregular  action  of  the  machine  which 
injured  tbe  plaintiff  would  not  alone  sus- 
tain the  verdict,  and  that  tbe  defendant  was 
not  bound  to  supply  a  perfect  machine,  but 
was  merely  required  to  exercise  reasonable 
prudence  in  that  respect. 

The  foreman  of  tbe  defendant's  press  de- 
partment said  tliat  a  machine  which  is  out 
of  order  will  act  erratically,  do  anything, 
and  that,  if  the  die  [punch]  of  this  machine 
should  come  down  without  any  one  putting 
his  foot  on  the  pedal,  be  would  say  certain- 
ly that  tbe  machine  was  out  of  order.  The 
punch  of  this  machine  did  come  down  and 
cut  off  the  plaintiff's  fingers  without  any  one 
putting  his  foot  on  the  pedal,  and  so  tliis 
machine  was  out  of  order.  The  clutch  and 
latch  were  produced  in  court.  Tbe  clutch 
bad  been  made  in  tbe  machine  shop  of  the 
plant  to  take  tbe  place  of  another  which  was 
broken.  Both  the  clutch  and  the  latch  w^ere 
visibly  worn,  presenting  a  battered  off  ap- 
pearance where  they  should  come  out  true 
to  a  straight  line.  The  wearing  had  occur- 
red in  two  years  of  service,  approximately 
one  year  before  and  one  year  after  the  plain- 
tiff was  Injured.  Tbe  wearing  of  tbe  parts 
of  the  machine  has  an  effect  on  its  efficiency, 
when  continued  to  a  certain  extent.  They 
will  reach  a  stage,  consequent  upon  wear- 
lug,  when  tbe  machine  will  not  operate  and 
then  they  are  useless.  Tbe  condition  of  tbe 
parts  of  the  machine  shown  to  be  worn  has 
to  do  with  tbe  liability  of  their  slipping,  and, 
if  slipping  should  occur,  the  machine  would 
be  set  in  motion.  In  tbe  operation  of  tbe 
numerous  pieces  of  machinery  in  the  shop 
there  was,  as  there  was  bound  to  be,  more  or 
less  jar  and  vibration.  Tbe  Jarring  of  tbe 
machinery  was  sufflcleut  to  loosen  lugs  and 
burs  and  bolts  and  things  of  that  kind. 
Such  jarring  would  have  no  effect  on  the 
clutch  and  latch  if  in  perfect  condition,  but 
it  was  a  factor  of  their  environment  in  tbe 
condition  they  presented  at  the  time  tbe 
plaintiff  was  injured.     Some  of  the  other 


machines  were  In  operation  at  that  time. 
Ottier  testimony  excluded  tbe  inference  that 
the  defect,  whatever  it  was,  which  caused 
the  irregular  action  of  the  machine,  lay  in 
any  of  the  parts,  except  those  which  induced 
tbe  clutch  to  fly  out  and  engage  tbe  abaft. 
These  were  tbe  very  parts  which  were  shown 
to  be  on  tbe  way  to  uselessuess  through 
wear,  and  tbe  jury  bad  tbe  right  to  conclude 
that  they  were  already  inefficient  at  the  time 
of  the  injury  and  ttiat  they  caused  the  in- 
Jury.  There  was  c^inion  evid^ice  to  that 
effect.  Possibly,  as  tbe  defendant  asserts, 
tbe  witnesses  who  gave  such  opinions  were 
not  qualified  to  express  them.  But,  throw- 
ing out  such  evidence,  one  and  only  one  ex- 
planation remained  for  the  nndenled  action 
of  a  machine  necessarily  defective.  Unde- 
signed operations  of  tbe  machine  were  refer- 
red to  under  the  name  of  "repeating."  If  the 
operator  should  fail  to  release  the  pedal  at 
once,  tbe  machine  would  make  a  second 
stroke,  and  so  "repeat."  An  improper  ad- 
justment of  certain  parts  of  the  machine 
may  produce  so  much  friction  that  repeat- 
ing will  occur.  A  witness  for  tbe  defendant 
undertook  to  limit  tbe  meaning  of  tbe  term 
to  such  cases,  but  a  witness  for  the  plain- 
tiff applied  it  to  tbe  conduct  of  machines 
like  that  exliibited  in  tbe  present  instance, 
and  tbe  jury  may  well  have  concluded  that 
repeating  is  a  warning  that  tbe  latch  and 
clutch  may  not  be  co-operating  as  they 
should.  The  foreman  of  tbe  defendant's  press 
department  admitted  that  be  had  known 
this  machine  to  repeat,  not  often,  but  some- 
times, so  that  the  Inference  of  negligence 
against  which  the  defendant  might  have 
guarded  by  a  timely  inspection  is  fairly 
warranted. 

The  testimony  of  the  defendant  was  abun- 
dant and  strong  to  the  effect  that  tbe  clutch 
and  latch  were  not  worn  so  as  to  affect  their 
usefulness;  that  they  would  have  been  re- 
tained bad  they  been  inspected  tbe  moment 
before  tbe  plaintiff  was  hurt;  that  the  ma- 
chine bad  worked  perfectly  from  that  time 
to  the  time  of  the  trial,  almost  a  year,  with- 
out irregularity  and  without  repair;  and 
that  the  caiirice  of  tbe  machine  in  this  in- 
stance must  have  been  due  to  slight  imper- 
fections which  mechanical  Ingenuity  is  not 
able,  as  yet,  wholly  to  eliminate.  The  weight 
to  be  given  this  testimony,  however,  was  a 
matter  for  tbe  jury  to  consider,  and  on  this 
ap[)eal  only  the  facts  and  inferences  favor- 
able to  the  plaintiff  need  be  considered. 

Tbe  writer  is  so  doubtful  that  a  correct 
result  lias  been  reached  that  be  is  constrain- 
ed to  withhold  assent  to  tbe  foregoing  opin- 
ion. 

Tbe  judgment  of  the  district  court  is  af- 
firmed. 

JOHNSTON,  C.  J.,  and  MASON.  SMITH, 
POBTEK,  BENSON,  and  WEST,  JJ.,  con- 
cur.   BURCU,  J.,  dissents. 
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STATE  ▼.  LYNCH. 
(Sapreme  Court  of  Kansas.     Feb.  10,  1912.) 

(SvUabut  by  the  Court.) 

1.  Cbiminai.  Law  (§  772*)— Tbiai>— Instbuo 
TiONB — Definition  or  Offense. 

In  chareliig  a  jury  in  a  criminal  case,  it  is 
the  duty  of  the  judge  to  define  the  offense 
charged,  stating  to  the  jury  the  essential  ele- 
ments of  the  crime,  either  in  the  language  of 
the  statute,  or  in  appropriate  and  accurate 
words  of  his  own. 

[E!d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  1812-1817;  Dec  Dig.  | 
772.»] 

2.  Cbiminai.  Law  (|  1173*)— Instbdctions— 
Definition  of  Offense— Prejudicial  Eb- 

BOB. 

In  a  prosecution  for  forgery,  and  also  for 
uttering  a  forged  instrument,  there  was  no 
substantial  testimony  showing  that  the  accus- 
ed participated  or  aided  in  the  forging;  but 
the  evidence  was  mainly  directed  towards  prov- 
ing that  he  aided  in  the  uttering.  The  trial 
conrt  instructed  the  jury  as  to  the  offense  of 
forging  the  instrument,  but  did  not  define  the 
offense  of  ottering  the  same,  nor  state  the  es- 
sential elements  of  that  offense.  The  jury  re- 
turned a  verdict  finding  the  accused  guilty  of 
forgery  in  the  second  degree,  as  charged;  but 
the^  did  not  indicate  the  particular  offense  of 
which  he  had  been  found  guilty.  Held,  that 
the  failure  to  instruct  the  jury  as  to  the  charge 
of  uttering  the  forged  instrument — the  offense 
of  wliich  the  accused  was  prol>ably  convicted — 
is  prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  (S  3164-3168;  Dec.  Dig.  { 
1173.*] 

Appeal  from  District  Court,  Finney  County. 

L.  L.  Lynch  was  convicted  of  forgery  in 
the  second  degree,  and  appeals.  Reversed 
and  remanded  for  new  trial. 

Fred  J.  Evans,  for  appellant.  John  S. 
Dawson,  Atty.  Gen.,  and  Eldgar  Roberts,  for 
tbe  SUte. 

JOHNSTON,  C.  J.  In  an  information,  ap- 
pellant and  W.  R.  Anderson  were  Jointly 
charged  with  forging  and  passing  a  banic 
check  for  $5,  purporting  to  have  been  drawn 
by  William  E.  Potter  on  the  Citizens'  State 
Bank,  of  Scott  City,  In  favor  of  G.  S.  Glancy. 
Anderson  entered  a  plea  of  guilty  as  prin- 
cipal; but  appellant  pleaded  not  guilty,  and 
on  a  trial  was  found  guilty  of  forgery  In 
the  second  degree. 

In  this  appeal,  attention  is  called  to  a  de- 
fect in  the  information,  where  It  is  alleged 
that  the  offense  was  committed  on  April  IG, 
1901,  10  years  prior  to  the  filing  of  the  In- 
formation. This  Is  not  a  fatal  defect,  as 
the  writing  of  "1901,"  instead  of  "1910,"  was 
manifestly  a  clerical  error,  and  is  too  tecli- 
nlcal  for  serious  consideration.  The  copy 
of  the  check,  which  constitutes  a  part  of 
the  information,  is  dated   19X0. 

[2]  Complaints  of  a  more  serious  nature 
are  that  the  court  failed  to  properly  instruct 
tbe  jury  on  material  matters  of  law,  and, 
also,  that  tbe  evidence  did  not  warrant  the 
conviction.      Appellant     was    charged    with 


both  forging  and  uttering  the  check  In  ■ 
single  count  There  was  no  claim  that  he 
was  directly  connected  with  the  forging  of 
the  check;  and  it  is  earnestly  contended  that 
there  is  no  testimony  tending  to  show  that 
he  had  any  part  in  making  it,  or  that  he 
knew  that  it  had  been  forged.  Tbe  claim 
of  the  state  was  that  be  had  aided  and  abet- 
ted Anderson  in  the  commission  of  the  of- 
fense. There  was  testimony  tending  to  show 
that  he  aided  in  passing  the  check;  but  U 
is  difficult  to  find  anything  in  supiiort  of  the 
charge  of  forging  it.  The  trial  court,  how- 
ever, in  submitting  the  case,  instructed  the 
Jury  that  appellant  was  prosecuted  under 
section  121  of  the  crimes  act  (Oen.  Stat. 
1909,  i  2611),  which,  so  far  as  Is  pertinent, 
reads:      "Every    person    who    shall     forge 

*  •    •    or  cause  or  procure  to  be  forged 

•  •  *  any  order  or  check,  being  or  pur- 
porting to  be  drawn  on  any  *  *  *  in- 
corporated bank,  •  *  *  by  any  other  per- 
son, •  •  •  shall  upon  conviction  be  ad- 
Judged  guilty  of  forgery  In  the  second  de- 
gree." The  attention  of  the  jury  was  called 
to  the  provision  that:  "Any  person  who 
counsels,  aids  or  abets  In  the  commission 
of  any  offense  may  be  charged,  tried  and 
convicted  in  the  same  manner  as  If  he  were 
a  principal."  Crim.  Code,  {  115  (Gen.  Stat. 
1909,  $  6691). 

[1]  A  great  deal  of  testimony  In  regard 
to  the  passing  of  the  check  was  received  In 
evidence;  but  the  court  failed  to  call  the 
attention  of  the  jury  to  the  law  relating  to 
uttering  or  passing  forged  paper,  and,  in  ef- 
fect, narrowed  the  issue  to  the  forging  of 
the  check.  The  verdict  of  the  Jury  found 
"the  defendant  guilty  of  the  crime  of  forgery 
in  the  second  degree,  as  charged  in  the  in- 
formation." The  information,  as  we  have 
seen,  charged  two  oCFenses;  one  of  forging 
the  check  under  section  121  of  the  crimes 
act,  and  the  other  of  uttering  it  under  sec- 
tion 134  of  that  act  Each  of  these  offenses 
constitutes  forgery  in  the  second  degree.  Of 
which  offense  was  appellant  found  guilty? 
The  verdict  Itself  does  not  disclose.  Ap- 
parently the  effort  of  the  state  was  to  prove 
tbe  uttering  of  the  forged  paper,  and  there 
was  testimony  tending  to  show  that  appel- 
lant aided  in  passing  the  check;  but  that 
question  was  not  submitted  to  the  Jury,  or, 
at  least,  they  were  not  advised  as  to  what 
were  tlie  elements  of  that  offen.se.  Appel- 
lant may  have  been  found  guilty  of  aiding 
in  uttering  the  check — an  offense  which  the 
court  did  not  define.  It  devolved  on  the 
Judge  at  least  to  give  a  definition  of  tbe  of- 
fense charged,  stating  the  essential  elements, 
either  in  tbe  language  of  the  statute,  or  in 
appropriate  and  accurate  words  of  his  own 
selection.  The  statute  provides  that:  "In 
charging  the  jury  lie  must  state  to  them  all 
matters  of  law  which  are  necessary  for  their 
information  in  giving  their  verdict."     Orim. 


*Forotlier  eases  see  same  topic  and  section  NUMBEH  in  Dee.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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Code,  I  236  (Gen.  Stat  lOOd,  |  6815).  This 
proTlslon  does  not  require  any  particular 
form  of  Instmctlon,  nor  that  the  Jndge  shall, 
without  request,  instmct  upon  every  minute 
detail  of  the  Issue;  but,  whether  requested 
or  not,  the  definition  of  the  ofTenae  charged, 
and  a  statement  of  its  essential  elements, 
are  Indispensable.  Craft  v.  State  of  Kansas, 
3  Kan.  450;  State  t.  Grubb,  55  Kan.  678, 
41  Pac.  951;  State  y.  Walke,  68  Kan.  183, 
76  Pac.  408;  State  v.  Clark,  69  Kan.  576,  77 
Pac.  287;  State  r.  Winters,  81  Kan.  414,  106 
Pac.  516. 

If  the  verdict  had  shown  that  the  appel- 
lant had  been  found  guilty  of  aiding  In 
forging  the  check — the  ofTense  which  the 
court  did  define — a  question  might  arise 
whether  there  was  testimony  sufficient  to 
sustain  it.  From  the  testimony  In  the  ab- 
stract, it  seems  that  the  prosecutor  was  re- 
lying mainly.  If  not  entirely,  on  that  offer- 
ed to  prove  an  uttering  of  the  paper;  and 
it  may  be  reasonably  inferred  that  the  ver- 
dict of  the  Jury  Is  based  on  that  evidence, 
and  that  appellant  is  found  guilty  of  an 
offense  about  the  nature  and  ingredients  of 
which  the  Jury  was  given  no  advice  or  in- 
structions. 

As  to  the  forging  of  the  check,  it  was 
shown  that  Anderson  had  signed  the  name 
of  Potter  to  a  check  without  authority  from 
Potter;  but  it  was  not  shown  that  appel- 
lant participated  in  writing  or  signing  the 
paper,  nor  that  be  aided  In  the  forging.  He 
was  about  18  years  old,  and  lived  In  Scott 
City,  and,  having  Just  formed  the  acquaint- 
ance of  Anderson,  they  together  made  a 
trip  to  Garden  City.  There  they  drank  in- 
toxicating liquors  at  several  places,  and  in 
the  evening  Anderson  passed  the  check  to 
which  the  name  of  Potter  was  signed.  Ap- 
pellant testified  that  he  had  Just  met  Ander- 
son and  supposed  his  name  was  Potter;  and 
others  testified  that  appellant  Introduced  An- 
derson to  some  of  his  friends  as  Potter. 
There  was  testimony,  it  Is  true,  that  appel- 
lant had  seen  a  i)ost  card  In  Anderson's  pos- 
session which  bore  his  correct  name;  but 
Anderson  testified  that  be  never  told  appel- 
lant his  name,  nor  had  appellant  addressed 
htm  by  his  surname.  When  the  person  to 
whom  Anderson  presented  the  check  hesitat- 
ed about  cashing  It,  appellant  did  say,  "The 
check  Is  all  right"  There  was  testimony, 
too,  tending  to  show  that  he  was  present 
and  aided  Anderson  in  passing  another  check 
In  a  Jewelry  store,  to  which  the  name  of 
Potter  was  signed;  but  Anderson,  who  plead- 
ed guilty,  and  who  testified  in  behalf  of  the 
state,  said  that  appellant  did  not  participate 
In  any  way  in  forging  the  checks,  and  that 
what  he  did  was  to  Identify  Anderson  in 
two  places,  and  to  state  that  the  check  was 
all  right  There  is  no  direct  testimony  that 
appellant  aided  in  the  forging;  and  it  is 
very  doubtful  if  the  testimony  warranted  an 


inference  that  he  bad  any  part  In  It  While 
there  waa  testimony  which  would  sustain  a 
finding  of  aiding  in  uttering,  that  issue  was 
not  properly  submitted  to  the  Jury  for  de- 
termination. 

Other  complaints  are  made  of  instmctions 
given  and  as  to  the  admission  of  testimony: 
but  these  are  not  deemed  to  be  material. 
The  failure  of  the  court,  however,  to  instruct 
the  Jury  as  to  the  uttering  of  the  check,  to 
which  the  evidence  was  mainly  directed,  and 
the  only  one  which  finds  substantial  support 
In  the  evidence,  Is  material  error,  and  the 
Judgment,  therefore,  la  reversed,  and  the 
cause  remanded  for  a  new  trial.  All  tb« 
Justices  concurring. 


(8t  Kan.  634) 
STATE  V.  GENTRT.t 
(Supreme  Court  of  Kansas.     Feb.  10,  1912.) 

(Syttahut  ly  the  Court.) 
L  Ceiminal  Law  ({  547*)— Evidence— Tran- 

BCBIPT    OF   SUORTHAND    NOTES   OF    EVIOEMCK 
AT  PBELIMINABT   EXAMINATION. 

On  a  trial  for  felony,  a  stenof^rapher  who 
testifies  to  haying  correctly  made  and  tran- 
scribed shorthand  notes  of  the  evidence  given 
at  the  preliminary  examination,  in  the  presence 
of  the  defendant,  by  a  witness  whose  attendance 
cannot  be  procured,  may  read  such  transcript 
to  the  Jury  as  a  witness  for  the  state,  so  far  as 
the  subject-matter  Is  competent 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1239;   Dec  Dig.  |  547.*J 

2.  HouioiDB  (i  89*)— Absault  with  Intent 

TO  Kiu.. 

In  order  to  Justify  a  conviction  under  the 
statute  (Gen.  St  1909,  §  2530),  providing  that 
"if  any  person  shall  be  *  *  *  wounded  in 
cases  and  under  circumstances  which  would 
constitute  *  *  •  manslaughter  if  death  had 
ensued,  the  person  by  whose  act  *  *  *  such 
injury  •  *  •  shall  be  occasioned  shall 
*  *  *  be  punished  by  confinement  at  bard 
labor,"  the  state  need  not  prove  that  death 
would  have  been  a  natural  and  probable  conse- 
quence of  the  injury  inflicted. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  118;  Dec  Dig.  {  89.*] 

Appeal  from  District  Court  Jackson  County. 

Joseph  M.  Gentry  was  convicted  of  as- 
sault with  intent  to  kill,  and  appeals.  Af- 
firmed. 

J.  M.  Nation  and  Crane  &  Woodbum  Bros., 
for  appellant  John  S.  Dawson,  Atty.  Gen., 
and  E.  R.  Simon,  for  the  State. 

MASON,  J.  Joseph  M.  Gentry  was  con- 
victed of  assaulting  and  woimding  O.  H. 
Belknap  under  circumstances  that  would 
have  constituted  manslaughter  if  death  had 
ensued.  Gen.  Stat  1009,  t  2530;  Crimes  Act 
{  42.    He  appeals. 

The  defendant,  according  to  the  evidence, 
was  engaged  in  an  attempt  to  take  a  five- 
year  old  child  by  force  from  the  possession 
of  one  who  claimed  to  be  her  mother.  Ha 
struck  Belknap,  who  tried  to  prevent  this, 
upon  the  bead  with  a  revolver,  breaking  the 
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skin,  and  Inflicting  a  wotmd  about  four 
Inches  long.  The  drcumstances  of  the  as- 
sault are  stated  In  greater  detail  In  State  v. 
TUlotson,  85  Kan.  577,  117  Pac.  1030. 

[1]  Belknap  was  ont  of  the  state  at  the 
time  of  the  trial.  The  state  produced  a  wit- 
ness who  testified  that  she  was  a  stenograph- 
er, that  she  had  correctly  taken  down  in 
shorthand,  and  afterwards  transcribed,  the 
testimony  that  Belknap  had  given  at  the  pre- 
liminary examination  in  the  presence  of  the 
defendant  She  was  permitted  to  read  from 
the  transcript,  over  the  objection  of  the  de- 
fendant, and  of  this  he  now  complains.  This 
procedure  did  not  violate  the  constitutional 
right  of  the  defendant  to  meet  the  witness 
against  him  face  to  face.  State  v.  Nelson, 
68  Kan.  56«,  75  Pac.  505,  1  Ann.  Cas.  408; 
State  V.  Harmon,  70  Kan.  476,  78  Pac.  805; 
State  T.  Simmons,  78  Kan.  852,  96  Pac.  277 ; 
note,  25  L.  R.  A.  (N.  S.)  868;  note,  13  Ann. 
Cas.  073.  And  it  was  competent  for  the 
stenographer  having  declared  under  oath  that 
the  notes  and  transcript  were  correct  to  read 
the  transcript.  This  was  in  effect  teRtifyIng 
that  she  had  made  a  memorandum  of  Belk- 
nap's testimony  as  he  gave  It  and  from  the 
memorandum  was  able  to  swear  to  what  he 
had  said.  Wright  v.  Wright,  58  Kan.  525, 
50  Pac.  444;  note,  81  Am.  St.  Kep.  3C4;  3 
Wigmore  on  Evidence,  i  1668.  The  point  is 
made  that  the  witness  was  not  the  court 
stenographer.  She  was  the  county  attorney's 
stenographer,  appointed  under  the  statute 
(Gen.  Stat  1909,  Si  2242,  2244),  and  It  was  a 
part  of  her  duty  to  report  and  transcrilie  the 
evidence  at  the  preliminary  examination. 
But,  since  she  testified  that  her  notes  and 
transcript  were  correct  the  admissibility  of 
her  testimony  did  not  depend  upon  her  offi- 
cial character.  A  transcript  made  by  an  olfl- 
cer  la  the  course  of  duty  might  be  presumed 
to  be  correct,  but  no  such  presumption  was 
necessary  here,  since  there  was  affirmative 
testimony  to  its  correctness.  The  statute  au- 
thorizing a  transcript  of  testimony  made  and 
verified  by  the  court  stenographer,  to  be 
used  as  a  deposition  (Gen.  Stat  1009,  { 
2407),  docs  not  exclude  other  methods  of  us- 
ing a  transcript  to  show  to  what  a  witness 
has  testified.  Wllmotb  v.  Wheaton,  81  Kan. 
29,  105  Pac.  39. 

Complaint  is  made  of  the  refusal  of  the 
trial  court  to  allow  the  defendant  to  intro- 
duce evidence  for  the  purpose  of  showing 
that  the  person  having  charge  of  the  child 
was  not  its  mother,  and  was  not  entitled  to 
Its  legal  custody.  We  think  the  ruling  was 
correct.  The  matters  offered  to  be  shown 
had  no  tendency  to  Justify  the  defendant  in 
striking  Belknap  with  his  revolver,  or  to  pal- 
liate the  offense  of  which  he  was  convicted. 

[2]  The  defendant  requested  an  instruction 
that  no  cfbnvlctlon  could  be  had  under  sec- 
tion 42  of  the  crimes  act,  unless  the  Jury 
found  that  the  natural  and  probable  conse- 


quences of  the  assaulting  and  wounding 
would  have  been  the  death  of  Belknap.  This 
was  rightly  refused.  Under  the  statate  the 
offense  is  complete  "if  any  person  shall  be 
maimed,  wounded  or  disfigured,  or  receive 
great  bodUy  harm,  or  his  life  be  endangered 
by  the  act,  procurement  or  culpable  negli- 
gence of  another,  in  cases  and  under  circum- 
stances which  would  constitute  murder  or 
manslaughter  if  death  had  ensued."  The  test 
is  whether,  if  Belknap  had  died  from  the 
wound,  the  offense  would  have  been  man- 
slaughter. In  order  for  it  to  have  been  man- 
slaughter, it  would  not  have  been  necessary 
for  death  to  have  been  the  natural  and  proba- 
ble consequence  of  the  wound.  "  •  *  *  It 
is  manslaughter  at  common  law  •  •  •  If 
one  unintentionally  kills  another  in  doing  an 
unlawful  act,  not  amounting  to  a  felony  nor 
naturally  dangerous  to  life,  at  least  if  the 
unlawful  act  is  a  mlsdemennor  and  not  a 
mere  civil  wrong  and  is  malum  in  se  and  not 
merely  malum  prohibitum.  •  •  •  It  Is 
well  settled  that  If  one  commits  an  assault 
and  battery  upon  another  not  likely  to  cause 
death,  and  death  unintentionally  results 
•  •  •  It  la  manslaughter."  21  Cyc  761- 
762.  The  court  also  refused  to  instruct  that 
the  Jury  should  presume,  there  being  no  evi- 
dence to  the  contrary,  that  the  defendant 
had  a  lawful  right  to  go  to  the  house  where 
the  assault  was  committed.  The  refusal 
c&nnot  have  been  prejudicial.  In  view  of  the 
offense  of  which  he  was  convicted,  the  law- 
fulness of  ills  errand  at  the  house  was  not 
In  issue. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 

(86  Kan.  421) 
ELTING  ▼.  DUNCAN. 
(Supreme  Court  of  Kansas.    Feb.  10,  1912.) 

(Syllahvi  ly  the  Court.) 
Boundaries  (|  54*)— Subvets— Noticb— Strr- 

FICIENCY. 

A  notice  of  a  proposed  survey,  containing 
definite  information  as  to  the  time  the  survey 
would  be  begun  and  the  lines  and  corners  to  be 
established,  mistakenly  addressed  by  the  county 
surveyor  to  a  former  owner,  who  was  tlien 
deceased,  but  which  was  duly  served  on  the 
agent  of  the  owners,  is  valid  and  binding  ns  to 
them,  notwithstanding  the  error  in  the  address. 
[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  S§  2CS-277;  Dec.  Dig.  §  54. •] 

Appeal  from  District  Court,  Sedgwick 
CJouuty. 

Action  by  Charles  M.  Elting  against  Robert 
3.  Duncan.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Adams  &  Adams,  for  appellant  O.  A. 
Keach,  for  appellee. 

JOHNSTON,  C.  J.  This  action  Involves 
the  boundary  line  between  the  N.  E.  and  S. 
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S3.  %  of  a  section,  and  the  ownership  of  a 
strip  oi  land  containing  about  11  acres. 

In  May,  1877,  Severin  Grlesser,  who  was 
then  the  owner  of  the  8.  E.  Vi,  planted  a 
hedgerow  across  the  half  section,  which,  for 
a  time,  appears  to  have  been  regarded  as  the 
boundary  line  between  the  two  quarters; 
but,  in  fact,  it  did  not  equally  dlrlde  the 
land  In  the  half  section.  The  hedgerow.  It 
appears,  was  about  7  rods  north  of  the  center 
line  between  the  quarters,  leaving  a  surplus 
of  about  11  acres  In  the  Grlesser  farm,  while 
the  Add  notes  of  the  government  survey 
showed  no  excess  in  either  quarter.  The 
whole  section  was  patented  to  the  Atchison, 
Topeka  &  Santa  F6  Railway  Company,  and 
from  it  the  title  to  the  N.  E.  %  was  vested 
by  mesne  conveyances  In  Charles  M.  Elting, 
the  appellee.  Grlesser  purchased  the  S.  E. 
^  from  the  railway  company,  and,  through 
intermediate  conveyances,  the  title  passed  to 
Robert  J.  Duncan,  the  appellant;  but  in  none 
of  the  conveyances  in  either  chain  of  title  Is 
there  specific  mention  or  conveyance  of  this 
strip  or  surplus,  and  there  Is  nothing  to 
show  that  Grlesser  ever  Icnew  there  was  a 
surplus.  In  1896  Elting,  who  was  the  owner 
of  the  N.  E.  Vi,  requested  the  county  sur- 
veyor to  make  a  survey  and  permanently  es- 
tablish the  corners  and  boundaries  of  the 
section  and  the  true  line  between  the  quar- 
ters, claiming  that  the  strip  of  land  in  ques- 
tion belonged  to  him.  Pursuant  to  this  appli- 
cation, the  county  surveyor,  In  the  customary 
way,  notified  the  Interested  parties,  and 
served  a  notice  on  Peter  Getto,  as  the  agent 
of  Severln  Grlesser,  who  was  then  deceased. 
The  Grlesser  family  removed  to  Colorado  in 
1881,  and  be  died  In  AprU,  1886.  He  left  a 
widow  and  two  minor  children,  who  never 
afterwards  resided  in  Kansas,  and  no  notice 
of  the  proposed  survey  was  personally  served 
on  them.  Shortly  after  the  death  of  Grles- 
ser, Peter  Getto  was  appointed  guardian  of 
the  minor  heirs  of  Grlesser,  and  he  had 
charge  of  the  land,  renting  it  and  paying  the 
taxes  on  It,  until  1899,  when  the  Grlesser 
heirs  conveyed  it  to  another.  Before  the 
Brown  survey  was  made  the  following  notice 
was  served:  "Severln  Grlesser  (and  Numer- 
ous Others):  Wichita,  Kansas,  Feb.  26,  27, 
1896.  You  are  hereby  notified  that  at  10 
o'clock  a.  m.,  on  the  16th  day  of  March,  1896, 
I  will  begin  a  survey  of  section  31,  township 
26,  range  2  east,  in  which  you  are  Interested, 
and  shall  continue  the  same  from  day  to  day 
until  completed.  Commencing  at  the  north- 
east comer  of  said  section,  I  shall  perma- 
nently establish  all  the  lines  and  corners  In 
and  to  section  31,  township  25  south,  range  2 
east  of  the  6tta  P.  M.  Ransom  H.  Brown, 
County  Surveyor."  In  his  return,  the  county 
surveyor  stated  that  he  served  the  notice  by 
delivering  a  copy  thereof  to  "Peter  Getto,  as 
agent  for  Severln  Grlesser." 

In  pursuance  of  this  notice,  a  survey  was 
made  in  accordance  with  the  government 
survey,  and  it  showed  an  equal  number  of 


acres  in  each  quarter  section.  No  appeal 
was  taken  from  the  survey,  and  it  is  conclu- 
sive on  the  parties,  if  the  notice  to  the 
owners  of  the  S.  E.  ^  was  sufficient  When 
the  record  of  this  survey  was  offered  in  evi- 
dence in  behalf  of  Elting,  objection  was  made 
by  Duncan  that  a  valid  notice  had  not  been 
served  on  the  Griessers;  but  the  court  over- 
ruled the  objection,  and,  in  effect,  held  the 
notice  to  be  sufficient  and  the  survey  binding 
on  the  owners  of  the  Grlesser  quarter.  Dun- 
can appeals,  and  the  only  controversy  here 
is  the  sufficiency  of  the  notice  served  on  the 
owners  of  the  Grlesser  land. 

The  statute  relative  to  notice  provides  that: 
"It  shall  be  the  duty  of  any  party  or  parties 
having  a  survey  to  make,  in  which  another 
party  or  parties  are  Interested,  to  notify  the 
county  surveyor,  who  shall  on  receipt  of 
such  notice  forthwith  notify,  by  mall  or  oth- 
erwise, such  interested  party  or  parties  or 
their  agent  or  agents  when  he  shall  make 
such  survey,  which  shall  be  at  least  ten  days 
from  the  date  thereof,  if  the  party  or  parties 
or  their  agent  or  agents  are  residents,  and 
thirty  days  if  nonresidents,  in  the  county 
In  which  the  survey  is  to  be  made;  and  if 
it  shall  appear  that  said  party  or  parties 
or  their  agent  or  agents  have  received  such 
notice,  they  shall  pay  their  proportionate 
part  of  the  expenses  of  such  survey  to  the 
party  or  parties  authorizing  It"  Gen.  Stat 
1909,  §  2254. 

In  section  2272,  Gen.  Stat  1909,  it  is  pro- 
vided: "Whenever  the  owner,  owners  or  oc- 
cupants of  one  or  more  tracts  of  land  shall 
desire  tO  permanoitly  establish  the  comers 
and  boundaries  thereof,  be  or  they  shall  noti- 
fy the  county  surveyor  to  make  a  survey 
thereof  and  establish  such  comers  and  bound- 
aries, and  shall  furnish  him  the  name  and 
address  of  all  persons  residing  in  the  county 
and  elsewhere,  so  far  as  known,  who  may  be 
affected  by  such  survey.  The  county  sur- 
veyor shall  cause  a  notice  in  writing  to  be 
served  on  each  x>erson  who  may  be  affected 
by  the  survey,  or  their  agent  or  agents  re- 
siding in  said  county,  stating  the  time  when 
he  will  begin  the  survey,  and  the  lines  or 
comers  to  be  established,  which  notice  shall 
be  delivered  to  the  person  or  left  at  his 
usual  place  of  residence,  at  least  six  days 
prior  to  the  day  set  for  the  survey."  This 
is  followed  by  a  provision  for  notice  by  pub- 
lication, and  for  surveys  without  notice, 
where  there  is  written  consent  of  the  own- 
ers. 

If  the  notice  was  valid,  the  survey  was 
conclusive  on  the  parties,  and  the  Judgment 
of  the  trial  court  must  be  upheld.  The  prin- 
cipal objection  to  the  notice  is  that  it  was 
addressed  to  Severln  Grlesser,  who  was  then 
deceased,  and  that  It  was  not  served  upon 
the  widow  and  children  of  Grlesser,  the  actu- 
al owners  of  the  land.  The  appellant  rightly 
contends  that  if  the  notice  required  by  stat- 
ute Is  not  given  to  the  owner  the  survey 
is  not  binding  on  him  or  his  grantees.    While 
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a  notlca  la  essential,  tbe  strictness  and  for- 
mality of  a  summons  In  an  ordinary  action 
la  not  required.  This  la  indicated  by  tlie 
statute,  whlcb  prorides  tbat  tbe  county  sur- 
veyor shall  "notify,  by  mail  or  otherwise, 
such  Interested  party  or  i>artles  or  tbeir  agent 
or  agents."  Tbe  notice  la  required  to  be  in 
writing,  and  ahall  state  the  time  when  the 
aurvey  will  be  beg^nn,  and  tbe  lines  and  cor- 
ners to  be  established.  No  particular  form 
of  notice  Is  specified;  nor  Is  the  description 
of  the  party  notified  made  an  essential  part 
of  tbe  notice.  The  essential  feature  Is  that 
the  party  to  be  afTected,  or  his  agent,  shall 
be  informed  tliat  a  particular  survey  Is  to 
be  made,  beginning  at  a  fixed  time.  There 
is  some  inconsistency  In  the  two  provisions 
as  to  how  long  notice  shall  be  given;  but 
that  is  not  material  here.  A  personal  notice 
to  tbe  owner  himself  is  not  essential.  It  Is 
enough  if  his  agent  Is  notified.  Notice  In 
this  case  was  served  on  Peter  Getto,  and  the 
testimony  shows  that  he  was  in  fact  the  rep- 
resentative and  agent  of  the  owners  of  the 
S.  B.  %.  He  acted  for  them  in  caring  for 
and  renting  tbe  land,  in  collecting  and  remit- 
ting the  rentals,  and  In  paying  the  taxes  on 
It  He  was  also  made  the  guardian  of  the 
children,  and  regularly  made  reports  to  the 
probate  court  of  his  management  of  their 
property.  He  waS,  In  fact,  the  agent  of  the 
owners  of  the  land,  and  -when  service  was 
made  upon  him  the  agent  of  the  interested 
parties  bad  fall  information  of  the  proposed 
survey. 

Is  the  notice  ineffectual,  because  It  was 
addressed  to  Severln  Qrlesser,  the  deceased 
husband  and  father  of  the  owners?  Now, 
the  statute  does  not  specif  how  the  notice 
shall  be  addressed,  nor  tliat  It  shall  contain 
any  address.  The  essential  thing  Is  that  the 
information  as  to  the  survey  sliall  be  con- 
veyed to  the  Interested  party  or  his  agent; 
and,  in  the  absence  of  a  statutory  require- 
ment as  to  form  or  address.  It  can  hardly  be 
said  that  an  error  In  the  name  is  fatal.  If 
the  county  surveyor  had  served  the  notice 
without  naming  or  addressing  any  one,  and 
It  had  been  served  on  tbe  agent  of  the  own- 
ers, it  would  certainly  have  communicated 
tbe  necessary  information  to  him.  If  it  had 
described  the  agent  as  guardian,  be  could 
not  safely  have  ignored  tbe  notice.  The  in- 
formation contained  in  the  notice  was  as  ef- 
fectually communicated  to  tbe  agent  as  If  tbe 
correct  name  of  the  owners  had  been  used. 
In  Eggleston  v.  State  ex  rel.,  37  Kan.  426,  15 
Pac.  ti08,  a  petition  was  presented  to  the 
commissioners  while  sitting  as  a  canvassing 
board,  when  it  should  have  been  presented 
to  them  when  in  session  as  a  board  of  county 
commissioners;  and  It  was  held  that  the 
board  could  not  ignore  tbe  notice  ao  obtained, 
and  tliat  it  waa  no  excuse  for  the  board  to 
say  that  it  had  no  knowledge  of  tbe  petition. 
In  Minnesota  provision  was  made  that  notice 


of  certain  appeals  should  be  served  en  tbe 
clerk  of  the  court  In  a  case,  instead  of  ad- 
dressing a  notice  to  tbe  clerk.  It  was  ad- 
dressed to  tbe  attorneys  of  the  respondent 
and  served  upon  the  clerk.  This  was  held  to 
be  substantially  sufficient ;  the  court  remark- 
ing: "This  is  the  sense  in  which  tbe  word 
"notice'  is  used,  and  any  papers  purporting 
to  be  a  notice,  which  give  to  the  clerk  this 
information,  ought  to  be  held  sufficient 
Again,  although  the  statute  requires  that 
suchi  notice  shall  be  served  on  the  adverse 
party  and  the  clerk.  It  does  not  direct  to 
whom  the  notice  shall  be  in  terms  addressed, 
nor.  Indeed,  that  It  shall  be  so  addressed  to 
any  one."  Baberlck  ▼.  Magner,  9  Minn.  232, 
235  (Gil.  217).  The  court  held  that  what- 
ever might  be  the  purpose  of  the  notice,  th* 
paper  served  on  the  clerk  communicated  to 
him  the  information  that  an  appeal  had  been 
taken,  and  that  was  All  the  statute  required. 
The  notice  here  was  served  cm  the  agent  of 
the  owners,  and  tbe  conclusion  is  that  the 
mistake  in  the  name  of  tbe  owners  In  the 
address  did  not  invalidate  the  notice.  The 
description  of  the  land  and  the  comers  and 
lines  to  be  establlabed  by  the  survey  were 
sufllclenUy  definite. 

It  follows  that  the  Judgment  of  the  dis- 
trict court  must  be  affirmed.  All  the  Joatlces 
concurring. 

(M  Kan.  t87) 
WOOD  r.  CUSTER. 
(Supreme  Oonrt  of  Kansas.     Feb.  10,  1912.) 
(Bt)Uabu»  hy  the  Court.) 

1.  LlBKL  ANO   SLAITDER    (§  61*)— IflTIOATIOII 

or  Damages— Rkputatior  or  Plaintiff. 
In  an  action  for  slander,  It  Is  competent 
for  the  defendant  to  show  in  mitigation  of  dam- 
ages that  at  the  time  of  the  deiamation  com- 
plained of  tbe  plaintiff's  general  reputation  waa 
bad  with  respect  to  the  matters  involved  in  the 
charge  made  against  him. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  fi  161,  816;  Dec  Dig.  f 
61.»] 

2.  LiBBL  AKD   SLAKUKB   (t  100*)— MlIIOATIOIi 

or  Dakagks— Refutation  of  Plaintiff. 
Where  the  plaintiff  sues  on  account  of  hav- 
ing been  accused  of  stealing  cattle,  the  defend- 
ant is  entitied  to  introduce  evidence  tending  to 
■how  that  the  plaintiff  had  tKe  general  reputa- 
tloD  of  being  guilty  of  that  offense.  The  rale 
stated  is  not  satisfied  in  snch  a  case  by  al- 
lowing evidence  that  the  plaintiff's  general  rep- 
atation  for  "honesty,  fair  dealing,  and  integ- 
rity" was  bad.  The  defendant's  right  in  this 
regard  Is  not  limited  by  an  allegation  In  his 
answer  that  the  plaintiff's  repatatioo  for  truth 
and  veracity  and  honesty  was  such  that  he 
could  not  have  been  Injured  by  the  accusation. 

[Ed.  Note.— For  other  cases,  see  liibel  and 
Slander,  Cent  Dig.  il  240-272;  Dec.  Dig.  | 
100.*] 

3.  Libel  ano  Slanobs  (I  104*)— Otidkro— 
Basis  roa  Statxhents  Madb. 

In  an  action  for  damages  tor  being  called  a 
cattie  thief,  actual  malice  being  charged  as  a 
basis  for  punitive  damages,  where  the  defend- 
ant denies  having  made  that  charge,  but  avows 
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having  said  that  it  was  generally  believed  that 
the  plaintiff  had  stolen  cattle,  he  should  be 
allowed  to  testify  upon  what  he  based  the  state- 
ments he  avowed  making,  whether  he  believed 
them,  what  basis  he  had  for  them,  and  whether 
he  was  actuated  by  a  desire  to  injure  the 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  U  284-291;  Dec  Dig.  § 
104.»] 

4.  liiBEt,  AND  Slander   ({  120*)— Punitive 
Damages. 

In  an  action  for  slander,  punitive  damages 
can  be  allowed  only  where  the  defendant  is 
found  to  have  been  actuated  by  express,  as  dis- 
tinguished from  implied,  malice. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  U  350,  351;  Dec  Dig.  i 
120.*] 

Appeal  from  District  Court,  Seward 
County. 

Action  by  O.  T.  Wood  aRalnst  W.  A.  Cus- 
ter. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed  and  remanded. 

B.  W.  Scandrett,  B.  W.  Blair,  C.  A.  Ma- 
gaw,  and  C.  V.  Manatt,  for  appellant     F. 

5.  Macy  and  J.  P.  McLaughlin,  for  appellee. 


MASON,  J.  O.  T.  Wood  recovered  a  Judg- 
ment against  W.  A.  Custer  in  an  action  for 
slander,  and  the  defendant  appeals.  The 
petition  alleged  that  tbe  defendant  bad 
made  statements  (among  others)  to  the  ef- 
fect that  the  plaintiff  had  been  stealing  cat- 
tle for  20  years.  Tbe  defendant  in  his  an- 
swer denied  making  tbe  specific  statements 
attributed  to  bim,  but  added  that  in  conver- 
sation with  some  of  tbe  persons  named  in 
tbe  petition  he  had  said,  in  substance,  tliat 
It  was  generally  believed  that  tbe  plaintiff 
had  been  guilty  of  the  matters  referred  to. 
He  also  alleged  that  the  plaintiff's  general 
reputation  for  truth  and  veracity  and  for 
honesty  had  been  such  that  tbe  statements 
charged.  If  made,  would  not  have  injured 
bim. 

[1]  The  defendant  produced  witnesRCS  who 
testified  that  at  the  time  tbe  defamatory 
words  were  alleged  to  have  l)een  spoken  tbe 
plaintiff's  general  reputation  for  honesty  and 
fair  dealing  and  integrity  was  bad.  He  then 
offered  to  show  by  the  same  witnesses  that 
at  the  time  referred  to  tbe  plaintiff  had  tbe 
general  reputation  of  being  a  cattle  thief. 
This  offer  was  rejected,  and  tbe  ruling  is 
complained  of.  We  think  tliat,  as  affe<"ting 
the  amount  of  recovery,  the  defendant 
should  have  been  permitted  to  attempt  to 
show  that  the  plaintifTs  reputation  was  bad, 
not  merely  with  respect  to  honesty,  integri- 
ty, and  fair  dealing,  but  with  regard  to  tbe 
very  matter  to  which  the  words  complained 
of  related — the  stealing  of  cattle.  There  has 
been,  and  still  Is,  some  difference  of  Judicial 
opinion  concerning  the  kind  of  reputation 
which  is  a  matter  of  inquiry  in  such  cases, 
but  we  think  the  more  reasonable  rule  is 
that  tbe  defendant  in  mitigation  of  damages 


ought  to  be  allowed  to  show  that  tbe  plain- 
tiff's general  reputation  was  bad  with  re- 
spect to  the  very  matter  concerning  which 
the  defamatory  words  were  spoken.  In  or- 
der to  ascertain  how  far  the  reputation  of 
the  plaintiff  has  suffered  injury  by  a  specif- 
ic charge  against  him,  it  seems  absolutely 
necessary  to  know  what  his  reputation  orig- 
inally was  with  respect  to  that  very  matter. 
And  this  appears  to  be  the  view  now  gen- 
erally accepted.  There  is  some  difference  of 
opinion  as  to  whether  reputation  as  to  gen- 
eral moral  worth  may  also  be  admitted  (1 
Wigmore,  Evidence,  i  73),  but  most  courts 
permit  both  forms  of  inquiry  (25  Cyc.  418; 
note,  15  Am.  St.  Bep.  342).  To  ask  the  gen- 
eral reputation  of  the  plaintiff  for  honesty, 
fair  dealing,  and  integrity  is  hardly  more 
tlian  to  ask  concerning  his  reputed  moral 
worth.  The  expression  is  too  vague  to  car- 
ry a  specific  meaning.  A  bad  standing  in 
that  respect  might  imply  merely  that  he  was 
regarded  as  an  unscrupulous  trader,  and  one 
who  was  looked  upon  in  that  light  might  be 
seriously  injured  by  a  charge  of  actual  theft. 

[2]  The  suggestion  is  made  tliat,  as  tbe 
defendant  pleaded  that  the  plaintiff's  repu- 
tation for  truth  and  veracity  and  bonesty 
was  bad,  it  was  proper  to  confine  tbe  evi- 
dence to  the  words  there  used.  To  bold  this 
would  be  to  construe  the  pleading  too  nar- 
rowly. The  plaintiff's  reputation,  as  affect- 
ing the  amount  of  damages,  is  put  in  issue 
by  a  general  denial.  25  Cyc.  516.  Tbe  word 
"honesty"  in  the  pleadings,  In  view  of  the 
allegations  of  the  petition,  should  be  con- 
strued to  Include  a  respect  for  the  property 
rights  of  others,  and  under  it  the  defendant 
should  be  allowed  to  attempt  to  show  that 
the  plaintiff  had  tbe  reputation  of  being  dis- 
honest with  respect  to  tbe  very  matter  with 
which  tbe  litigation  was  concerned. 

An  argument  has  been  made  that,  if  tbe 
rejected  evidence  had  been  admitted,  tbe  re- 
sult would  necessarily  have  been  the  same 
on  this  theory:  If  the  Jury  had  believed  the 
witnesses  who  swore  that  the  plaintiff  had  a 
bad  reputation  as  to  honesty,  fair  dealing, 
and  integrity,  they  would  not  have  awarded 
the  damages  they  did,  f  1,000,  therefore  tbe 
Jury  must  have  discredited  the  witnesses; 
and,  further,  testimony  from  them  that  the 
plaintiff  was  reputed  to  l>e  a  cattle  thief 
would  not  have  influenced  their  Judgment  or 
affected  tbe  verdict.  The  amount  allowed 
by  the  Jury  was  not  itemized,  and  it  does 
not  api)ear  how  much  of  it  is  for  actual,  and 
how  much,  if  any,  was  for  punitive,  damag- 
e.<<.  As  already  suggested,  the  Jury  may  have 
believed  that  the  plaintiff  had  not  a  good 
reinttntiou  for  honesty,  fair  dealing,  and  in- 
tegrity, and  still  may  have  found  that  he 
had  suffered  a  serious  injury  from  having 
been  charged  with  stealing  cattle,  and  that 
tbe  defendant  deserve<l  punishment  for  hav- 
ing wrongfully  accused  him  of  it 
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[8]  The  defendant,  In  effect,  offered  to  tes- 
tify that  tbe  statements  he  had  made  about 
the  plaintiff  were  based  upon  certain  mat- 
ters that  he  had  heard,  that  what  he  said 
he  believed,  and  that  he  had  no  purpose  to 
injure  the  plaintiff.     Tliis  evidence  was  re- 
jected.    We  think  it  should  have  been  ad- 
mitted, not,  of  course,  as  a  Jnstiflcatlon,  or 
in  mitigation  of  the  actual  damages,  but  as 
bearing  upon  the  question  of  actual  malice, 
as  affecting  the  allowance  of  punitive  dam- 
ages.    There  are  cases  holding  that  a  de- 
fendant may  show  in  mitigation  of  damages 
generally  that  he  merely  repeated,  and  did 
not  originate,  the  defamatory  charge  (note, 
55  Am.  St  Rep.  611),  but  we  are  at  pres- 
ent   concerned    only    with    evidence    bear- 
ing upon  the  matter  of  smart  money.    "De- 
fendant may  show   in  mitigation  of  exem- 
plary damages  that  the  libel  or  slander  was 
published  under  an  honest  conviction  of  its 
truth  arising  from  probable  grounds  of  sus- 
picion known  to  him  at  the  time  of  publica- 
tion,  or  that  he  otherwise  acted  In  good 
faith    and   without   malice."     25    Cyc.   420. 
"Where  plaintiff  has  Introduced  evidence  of 
express  malice,  defendant  may  offer  In  re- 
buttal facts  and  circumstances  or  other  evi- 
dence tending  to  show  good  faith  on  his 
part,  or  want  of  hostility  toward  plaintiff, 
as  for  Instance  by  showing  the  entire  arti- 
cle or  conversation  In  which  the  defamatory 
matter  was  published,  or  the  sources  of  de- 
fendant's Information."    25  Cyc.  500.    Where 
the  mental  attitude  of  a  witness  Is  material, 
he  may  testify  concerning  it  (Bice  v.  Rog- 
ers, 52  Kan.  207,  34  Pac.  70fi),  and  this  rule 
Is  frequently  applied  in  slander  cases  (note, 
23  L.  R.  A.  [N.  S.]  392).     It  is  ai-gued  that 
since   In   his   answer   the  defendant   denied 
using  the  words  attributed  to  hlni,  and  did 
not  assert  that  they  were  true,  he  ought  not 
to  be  allowed  to  show  anything  to  palliate 
his  offense,  If  the  Jury  find  he  did  say  them, 
that    it    is    not    material    whether   be   said 
something  entirely  different,  or  how  he  came 
to  do  so.    It  may  not  have  been  necessary 
or   even  proiter  for  the  defendant.  In  addi- 
tion   to    a    general    denial,    to    plead    that, 
while  he  had  not  himself  accused  the  plain- 
tiff of  stealing  cattle,  he  had  snid  that  oth- 
ers made  such  charges.     But,  when  he  took 
the  stand  in  bis  own  behalf,  he  could  hardly 
stop   with  a   mere  denial.     It  was  natural 
and  practically  essential  that  he  should  tell 
Jnst  what  he  had  said  on  the  occasions  re- 
ferred to.     Conceding  that  his  vernlon  was 
Inc-orrect,  It  was  near  enough  like  that  set 
out   In  the  petition,  so  that  the  reasons  he 
pare  for  the  language  he  avowed  would  af- 
ford   some  basis  for  Judging  by   what  mo- 
tives he  was  actuated  in  what  he  really  ut- 
tered.    And.    although   he   denied    charging 
the  plaintiff  with  theft,  the  Jury  after  decid- 
ing that  he  had  done  so,  nilKht  well  wish  to 
know,  as  affecting  tbe  question  of  punitive 


damages,  whether  he  Invented  the  charge 
himself,  or  repeated  In  good  faith  what  he 
was  told.  Whether  or  not  prejudicial  error 
is  shown  in  this  regard  we  think  upon  an- 
other trial  the  defendant  should  be  allowed 
to  testify  to  the  matters  referred  to. 

[4]  Objections  are  made  to  the  Instruc- 
tions upon  the  ground  that  the  Issues  with 
regard  to  punitive  damages,  and  the  bearing 
of  evidence  thereon,  were  not  made  suffi- 
ciently clear.  No  more  specific  Instructions 
were  asked;  but,  as  tbe  appellee  in  his  brief 
contends  that  punitive  damages  may  be  al- 
lowed on  tbe  basis  of  Implied  malice,  It  Is 
proper  to  pass  upon  the  question  so  pre- 
sented. The  state  of  tbe  law  on  the  sub- 
ject Is  exhibited  by  these  quotations:  "If 
express  malice  on  the  part  of  the  defend- 
ant is  shown,  exemplary  or  punitive  damag- 
es are  proper.  So,  if  the  defamation  was 
recklessly  or  carelessly  published,  punitive 
damages  may  properly  be  awarded  as  well 
as  where  the  defamation  was  induced  by 
the  personal  ill  will  of  defendant.  On  the 
other  hand,  there  are  many  authorities  to 
the  effect  that,  if  express  malice  or  reckless- 
ness equivalent  thereto  is  not  shown  on  the 
part  of  defendant,  exemplary  damages  can- 
not be  awarded.  But  In  other  Jurisdictions 
it  is  held  that  where  malice  exists  exempla- 
ry damages  may  be  given,  and  that  It  is  im- 
material whether  the  malice  is  actual  or  im- 
plied in  law."  2.J  Cyc.  &'J(!-.')38.  "In  a  good 
many  cases  it  has  been  held  that  an  award 
of  punitive  or  exemplary  damages  may  be 
based  merely  upon  the  malice  which  the  law 
will  Imply  from  an  unauthorized  and  unjus- 
tifiable publication  or  utterance  of  defama- 
tory words.  But  the  great  weight  of  author- 
ity is  otherwise,  and  supports  the  view  that 
in  order  for  such  a  recovery  to  be  proper 
there  must  be  some  proof  of  actual  or  ex- 
press malice,  or  at  least  of  such  reckless- 
nes.«i  or  carelessness  on  the  part  of  the  de- 
fendant as  Is  e<iiilvalent  to  an  actual  intent 
to  violate  the  rights  of  others."  18  A.  &  B. 
Encycl.  of  1j.  1093.  Both  the  works  quoted 
place  Kansas  in  the  category  of  the  states 
that  deny  punitive  damages  excejrt  uiwn  a 
showing  of  express,  as  distinguished  from 
implied,  malice,  upon  the  strength  of  Walk- 
er V.  Wlckens.  49  Kan.  42,  HO  Pac.  181.  The 
classification  is  correct.  The  Implied  malice 
referred  to  in  the  case  cited  is  malice  in- 
ferred from  various  circumstances.  In  this 
Jurisdiction  punitive  damages  are  not  allow- 
ed merely  upon  the  basis  of  the  malice  im- 
plied by  the  law  from  the  Intentional  doing 
of  a  wrongful  act. 

Complaint  is  made  of  the  overruling  of  a 
motion  to  make  the  petition  more  definite 
and  certain,  but  its  allegations  seem  sulfl- 
ciently  specific. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial.  All  the  Justices 
concurring. 
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McGREXSOR  y.  IRELAND,  Goontjr  Clerk, 

et  aLt 
(Supreme  Court  of  Kansas.    Veb.  10,  1912.) 

(Byllalut  ly  the  Court.) 

1.  Taxation  (§  76*)  —  Peopebtt  Taxable  — 
Contract  fob  the  Sauc  of  Realty. 

Under  a  contract  for  the  sale  of  real  es- 
tate, the  purchaser  paid  a  substantial  part  of 
the  price  and  agreed  to  pay  the  balance  in  fiye 
years,  with  annual  interest,  and  was  immediately 
given  possession.  A  deed  was  executed,  con- 
yeying  the  title  to  him,  and  placed  in  escrow, 
to  be  delivered  upon  payment  of  the  balance. 
The  purchaser  was  to  have  the  right  at  any 
time  to  elect  not  to  complete  the  purchase,  in 
which  event  he  was  to  forfeit  all  payments 
made  and  surrender  possession,  but  was  not  to 
be  liable  for  any  farther  payments.  Held,  that 
the  contract  is  taxable  as  property  of  the  ven- 
dor, though  not  necessarily  to  be  valued  at  the 
amount  of  the  purcliase  price  remaining  unpaid. 
[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {  162;  Dec.  Dig.  {  76.*] 

(Additional  Si/llalut  by  Editorial  Staff.) 

2.  Yendob  and  Pubohaseb  ({  S*)— Sale  — 
"Option." 

An  "option"  is  simply  a  contract,  by  which 
the  owner  of  property  agrees  that  anotber  shall 
have  a  ri^ht  to  buy  it  at  a  fixed  price  within  a 
certain  time.  The  owner  does  not  sell  the 
property,  but  sells  the  privilege  to  bay  at  the 
option  of  the  other  person  (citing  6  Words  and 
nirases,  p.  6001). 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  I  3;  Dec.  Dig.  1 3.*] 

Porter  and  Smith,  JJ.,  dissenting. 

Appeal  from  District  Court,  Barber  (bounty. 

Action  by  L.  E.  McGregor  against  8.  W. 
Ireland,  Ck>anty  Clerk,  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed. 

Noble  &  Tincber,  tor  appellant  Samuel 
Orlffln  and  Seward  L  Field,  tor  appellees. 

PORTER,  J.  The  only  question  in  this 
case  is  whether  a  certain  land  contract  Is 
taxable.  The  court  below  beld  that  It  was, 
and  refused  to  enjoin  the  taxing  officers 
from  extending  It  upon  the  tax  rolls.  Tbe 
plaintiff  appeals. 

Plalntier  was  tbe  owner  of  320  acres  of 
land  in  Barber  county,  subject  to  a  mort- 
gage of  $1,100,  and  entered  into  a  written 
agreement  with  H.  W.  Skinner,  by  the  terms 
of  which  he  agreed  to  sell  the  land  to  Skin- 
ner at  the  price  of  $10,0(X>,  to  be  paid  as 
follows:  $2,000  in  other  real  estate  to  be 
conveyed  to  plaintiff;  a  mortgage  of  $1,100 
on  the  land,  which  the  grantee  assumed  to 
pay;  and  the  balance,  $6,900,  on  or  befbre 
five  years  after  date,  with  Interest  at  6  per 
cent  per  annum,  payable  annually.  After 
tbe  agreement  had  been  prepared  by  an  at- 
torney, Mr.  Skinner  objected  to  signing  It, 
because  of  the  provision  requiring  him  to 
execute  a  note  for  the  $6,900,  stating  that 
be  did  not  vrish  to  Incur  any  indebtedness 
upon  which  he  could  be  sued,  and  that  he 
would  not  give  a  mortgage  to  go  on  record. 
It  was  thereupon  verbally  agreed  that  the 
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contract  should  be  fllgnfld,  but  that  no  note 
should  be  executed  for  the  balance;  and, 
further,  that  Skinner  should  have  the  right 
at  any  time  within  five  years  to  elect  not  to 
take  the  land,  in  which  event  he  was  to  turn 
tbe  land  back  to  appellant  and  forfeit  all 
payments  made  by  him. 

[2]  The  contract  cannot  be  considered  as  a 
mere  option,  in  the  sense  In  which  that  term 
la  generally  onployed  in  land  contracts, 
where  a  sum  of  mon^,  usually  but  a  rela- 
tively small  part  of  the  agreed  valuation.  Is 
paid  for  the  right  to  domand,  within  a 
spedfled  time,  a  conveyance  upon  the  pay- 
ment of  an  agreed  price.  "An  option  is  sim- 
ply a  contract,  by  which  tiie  owner  of  prop- 
erty agrees  with  another  person  that  be  shall 
have  a  right  to  buy  the  property  at  a  fixed 
price  within  a  certain  time."  6  Words  dc 
Ph.  Jud.  Def.  p.  5001.  The  owner  does  not 
sell  his  land,  nor  even  agree  at  that  time 
that  he  will  sell  it;  he  sells  the  privilege 
to  buy  at  the  option  or  election  of  the  other 
person.  "Tbe  owner  parts  with  his  right  to 
sell  his  lands  [except  to  the  second  party] 
for  a  limited  period."  Ide  v.  Leiser,  10  Mont 
6,  iA  Pac.  695,  Ht  Am.  St  Rep.  17.  Tbe 
contract  here  lacks  many  of  the  essential 
elements  of  a  strict  option.  Time  was  not 
made  of  the  essence  of  the  contract;  the 
owner  transferred  the  use  and  possession 
of  the  land  at  once  to  tbe  purchaser;  tbe 
latter  paid  a  very  substantial  part  of  the 
parchase  price.  The  appellant  agreed  to 
sell  and  executed  a  deed  to  tbe  purchaser, 
which  was  placed  in  tbe  bank  in  escrow,  to 
be  delivered  when  tbe  price  was  paid  in  full. 
The  purchaser  paid  the  equivalent  of  $3,100 
on  the  price,  and  agreed  to  pay  the  balance, 
$6,900,  and  interest,  and  has  paid  tbe  taxes. 
It  is  true  he  has  a  binding  agreement  with 
the  appellant  that  he  may  at  any  time  elect 
whether  to  pay  the  balance  and  complete  the 
purchase,  or  forfeit  all  payments  made;  and 
he  cannot  be  compelled  to  pay  any  part  of 
the  balance,  provided  he  elects  at  any  time 
to  forfeit  the  payments  made,  and  to  aban- 
don the  contract 

Appellant  argues  that  It  is  wholly  imma- 
terial what  portion  of  the  price  may  have 
been  paid  at  the  time  of  the  attempted  as- 
sessment, or  what  the  probability  might  be 
of  Skinner's  paying  out;  that  by  the  terms 
of  the  contract  there  was  no  point  of  time 
at  which  tbe  right  of  Skinner  would  cease  to 
be  optional  until  tbe  purchase  was  fully  con- 
summated. But,  since  time  is  not  of  tne 
essence  of  the  contract,  there  would  be  a 
Iioint  somewhere  at  which  equity  would  re- 
fuse to  enforce  a  forfeiture  for  failure  to 
pay  the  balance,  and  would  prevent  the  ap- 
pellant from  ousting  the  purchaser  from  pos- 
session by  an  action  at  law. 

In  the  recent  case  of  Williams  ▼.  Osage 
County,  84  Kan.  508,  114  Pac.  858,  34  L. 
R.  A.  (N.  S.)  1221,  the  vendee  made  a  def- 
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inlte  promlae  to  pay  th«  remainder  of  tbe 
price  and  to  pay  the  taxes.  Tbe  contract 
was  held  taxable  as  personal  property,  not- 
withstanding a  provision  that  upon  the  fail- 
ure of  the  purchaser  to  meet  the  payments 
within  a  reasonable  time  the  contract  shonld 
terminate  and  become  void.  The  conveyance 
was  made  and  delivered  to  the  purchaser, 
and  he  entered  Into  the  possession.  The  case 
was  distinguished  from  Brown  y.  Thomas, 
Sheriff,  37  Kan.  282,  15  Pac.  211,  because  In 
the  latter  time  was  made  the  essence  of  tbe 
contract  and  in  the  Williams  Case  it  was 
not.  Tbe  decision  Is  based,  as  are  the  cases 
cited  in  support  of  it,  upon  the  proposition 
that  the  legal  effect  of  the  transaction  be- 
tween the  parties,  in  tbe  language  of  the 
court  in  Griffin  v.  Board  of  Review,  184  111. 
275,  56  N.  E.  397,  "was  to  create  new  or  ad- 
ditional property,  viz.,  a  legally  enforceable 
demand  in  favor  of  the  appellant  [vendor] 
to  recover  from  said  Rlehl  [vendee]  the  uu. 
paid  balance  of  the  purchase  money,"  which 
is  entirely  distinct  from  the  property  in  the 
land.  In  Re  Assessment  of  Boyd,  138  Iowa, 
583,  116  N.  W.  700,  17  L.  R.  A.  (N.  S.)  1220, 
the  same  distinction  was  recognized,  and  tbe 
contract  was  held  subject  to  taxation,  on  tbe 
ground  that  it  was  an  enforceable  contract, 
and  therefore  a  credit,  notwithstanding  it 
provided  for  forfeiture  upon  default  of  the 
purchaser. 

There  seems  to  be  no  conflict  In  the  au- 
thorities where  the  contract  Is  enforceable 
against  the  purchaser.  In  the  case  before 
us,  the  contract  is  not  enforceable  as  an  ob- 
Uf^tion  of  the  purchaser,  unlees  it  be  said 
that  the  right  of  the  vendor  to  enforce  it 
against  the  land  puts  it  in  tbe  same  cate- 
gory. In  Tessler  v.  Nashua,  75  N.  H.  572, 
78  AtL  496,  which  was  an  action  to  set  aside 
an  assessment  upon  the  unpaid  balance  due 
upon  a  bond,  conditioned  to  convey  land  up- 
on the  ]?ayment  of  a  certain  sum  in  install- 
ments, the  vendee  being  placed  in  possession, 
it  was  held  that  the  test  of  the  legality  of 
the  assessment  is  whether  the  vendee  owed 
the  plaintiff  for  tbe  land,  not  whether  she 
was  to  pay  interest  on  the  deferred  pay- 
ments; in  other  words,  whether  plaintiff 
was  both  tbe  legal  and  equitable  owner  of 
the  land,  subject  to  the  vendee's  right  tu 
purchase  it,  or  whether  she  retained  the 
legal  title  to  secure  the  payment  of  the  bal- 
ance of  the  purchase  price.  The  court  held 
that  the  contract  was  not  liable  for  taxa- 
tion, I>ecau8e  it  appeared  that  if  the  vendee 
failed  to  meet  the  payments  tbe  plaintiff 
eonld  not  recover  than  in  an  action  on  tbe 
kond. 

[1]  This  is  fully  in  accord  with  tbe  doc- 
trine of  Williams  v.  Osage  County,  supra, 
and  the  writer  is  of  the  opinion  that  the  con- 
tract in  the  case  at  bar  cannot  be  held  taxa- 
kle,  for  the  reason  that  It  la  not  enforcea- 


ble against  the  purchaser.  Tbe  majority  ot 
the  court  hold  that  It  is  taxable,  because  It 
Is  enforceable  against  the  land;  that  the 
e(iuitable  title  passed  to  the  purchaser,  sub- 
ject to  being  forfeited  for  default  In  tbe  pay- 
ments, the  legal  title  remaining  in  tbe  ven- 
dor as  security  for  the  debt;  that  the  trans- 
action between  the  parties  was  the  same  as 
though  a  mortgage  had  been  given  by  the 
purchaser,  with  a  provision  that,  in  the  event 
of  foreclosure,  no  personal  Judgment  should 
be  rendered  against  him;  and  that  the  ven- 
dor should.  In  that  evoit,  look  to  tbe  land 
alone  for  payment  Appellant's  right  under 
tbe  contract  is  to  recover  tbe  full  payment 
of  the  purchase  price,  or,  in  default  of  such 
payment,  to  retake  the  land  itself,  subject 
to  the  right  of  tbe  purchaser  at  some  point 
to  demand  an  equitable  accounting,  and  to 
be  permitted  to  complete  the  purchase,  not- 
withstanding a  default  in  payment.  It  is  a 
property  right  of  more  or  less  value,  depend- 
ing upon  the  circumstances.  It  is  taxable; 
but  it  follows  by  no  means  that  its  value  Is 
the  amount  of  the  purchase  price  remaining 
unpaid.  It  may  be  surrendered  and  made  of 
no  value  by  the  default  of  the  purchaser. 
The  taxing  officers  will  find  some  difficulty 
in  arriving  at  the  true  value  of  the  interest 
of  the  vendor  in  contracts  of  this  character, 
especially  in  cases  where  but  an  inconsidera- 
ble part  of  the  purchase  price  Is  paid  when 
possession  is  given,  and  where  the  Install- 
ments only  approximate  the  rental  value  ot 
the  property.  Such  contracts,  however,  so 
long  as  they  are  In  force,  are  property  rights, 
and  are  taxable;  their  value  depending  very 
largely  upon  the  likelihood  of  their  being 
carried  out  and  completed. 
The  Judgment  is  reversed. 

JOHNSTON,  C.  J.,  and  BURCH,  MASON, 
BENSON,  and  WEST,  JJ.,  concurring.  POR- 
TER, J.,  dissents  for  reasons  stated  in  tbe 
opinion.    SMITH,  J.,  dissenting. 

(M  Kan.  5M) 

WILSON  V.  BOARD  OF  OOM'RS  OP 

ESDWARDS  COUNTY. 

(Supreme  Court  of  Kansas.     Feb.  10,  1912.) 

On  motion  for  rehearing.    Denied. 
For  former  opinion,  see  85  Kan.  422,  116 
Pac.  614.    See,  also,  85  Kan.  625, 118  Pac.  77. 

W.  E.  Broadie,  for  appellant.  Slaughter 
&  Merten  and  F.  Dumont  Smith,  for  appellee. 

PER  CURIAM.  No  change  of  opinion  hav- 
ing taken  place  in  consequence  of  the  argu- 
ment upon  rehearing,  the  Judgment  of  re- 
versal is  adhered  to. 

JOHNSTON,  O.  J.,  and  BURCH,  MASON, 
SMITH,  PORTirR,  and  BENSON,  JJ.,  con- 
curring.   WEST,  J.,  dissenting. 
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(86  K&n.  685) 

SEALY  et  al  ▼.  MISSOURI,  K.  &  T,  RT.  CO. 

(Supreme  Court  of  Kansaa.     Feb.  10,  1912.) 

On  motion  for  rehearing.     Denied. 
For  former  opinion,  see  84  Kan.  479,  114 
Paa  1077. 

PER  CURIAM.  The  briefs  submitted  upon 
rehearing  have  been  carefully  considered,  but 
tbe  court  adheres  to  the  view  expressed  In 
the  former  opinion.  The  order  of  reversal 
will  therefore  stand.  All  the  Jnstices  con- 
curring, except  BENSON,  J,  who  did  not  sit. 


(88  Kan.  ESS) 

THAYER  T.  DAVIS,  State  Anditor.t 
(Supreme  Court  of  Kansas.    Feb.  10,  1912.) 

(Syllaiui  bv  the  CowrtJ 

PtTBLic   Lands    (|   54*)— School  Lands- 
Ejectment— Res  Judicata. 

The  holder  of  the  original  certificates  of 
purchase  of  school  lands  was  defeated,  in  an  ac- 
tion of  ejectment  against  a  subsequent  purchas- 
er, on  the  ground  that  he  was  estopped  to  as- 
sert against  her  the  invalidity  of  proceedings 
brought  by  the  state  to  forfeit  his  contracts. 
Thereafter  the  subsequent  purchaser's  rights  to 
the  lands  were  forfeited.  In  an  action  of  man- 
damus by  the  original  purchaser,  who  has  paid 
the  amount  due  upon  his  purchase,  to  compel 
the  State  Auditor  to  issue  certiGcates  entitling 
him  to  patents  for  the  lands,  held,  that  the  for- 
mer judgment  in  ejectment  is  no  defense  to  the 
action,  and  that  plaintiff  is  entitled  to  the  writ. 
[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Dec.  Dig.  I  54.*] 

Application  by  Eugene  M.  Thayer  for  writ 
of  mandamus  against  W.  E.  Davis,  State 
Auditor.    AVrit  allowed. 

A.  M.  Harvey  and  J.  B.  Addlngton,  for 
plaintiCT.  John  S.  Dawson,  Atty.  Gen.,  and 
S.  N.  Hawkes,  for  defendant 

PORTER,  J.  This  Is  an  original  action  In 
mandamus  to  compel  the  defendant,  as  State 
Auditor,  to  make  the  proper  certificate  to  the 
Governor,  so  that  patents  may  Issue  to  cer- 
tain school  lands. 

The  lands  consist  of  the  N.  B.  M,  the  S.  E. 
\i,  and  the  S.  W.  ^  of  section  16,  township 
19,  range  10  west,  In  Ness  county,  originally 
purchased  from  the  state  In  1886  by  three 
settlers  thereon,  who  sold  and  transferred 
their  rights  to  Eugene  M.  Thayer  on  May  7, 
1887.  Thayer  paid  the  annual  Interest  upon 
the  contracts  and  all  taxes  due  the  state  for 
the  years  18S7  to  1897,  Inclusive.  He  then 
defaulted  in  payments  of  Interest  and  taxes. 
In  July,  1899,  the  county  clerk  issued  a  no- 
tice of  forfeiture  tt  Thayer,  upon  which 
the  sheriff's  return  was  so  defective  that, 
under  the  law  as  It  then  stood,  the  attempted 
forfeiture,  which  followed  60  days  thereaft- 
er, was  void.  B\irnlture  Co.  v.  Spencer,  59 
Kan.  168,  52  Pac.  425 ;  Spencer  v.  Smith,  74 
Kan.  142,  145,  85  Pac.  573.  The  county  clerk, 
however,  on  October  4,  1899,  marked  the  sale 


record  of  school  lands  kept  by  him,  relating 
to  eadi  of  these  quarter  sections,  as  follows: 
"Canceled  for  nonpayment  of  Interest  10/4, 
'99."  Thayer  is  a  nonresident  of  the  state 
and  resides  In  the  state  of  Illinois,  and  bad 
no  actual  knowledge  or  notice  of  tbe  at- 
tempted forfeiture  of  his  contracts  for  the 
purchase  of  these  lands.  On  July  24,  1906, 
the  county  clerk,  whose  attention  had  doubt- 
less been  directed  to  the  defective  return  of 
the  sheriff  to  the  notices  of  forfeiture,  issued 
new  notices,  addressed  to  Thayer,  requiring 
him  to  pay  up  all  back  interest  and  taxes 
within  60  days  from  that  date.  This  notice 
reached  Thayer,  and  on  September  8,  1906, 
within  the  time  stated,  and  in  response  to 
such  notice,  he  paid  up  all  back  Interest, 
amounting  to  the  sum  of  $743.68,  and  aU  tax- 
es due  the  state,  amounting  to  the  sum  of 
$306.88,  and  the  county  treasurer  wrote 
across  the  entry  of  tbe  former  cancellation 
the  following:  TThis  cancellation  was  re- 
opened by  request  of  William  Schaben  and 
his  attorney,  J.  F.  Wood.  Notice  of  delin- 
quent Int  being  Issued  7-24-06,  B.  M.  Thayer 
paying  all  back  Interest  and  taxes  to  and 
Including  year  1906.    Paid  Sept  8,  1906." 

Under  an  act  of  the  Legislature  of  1903, 
providing  that  any  purchaser  In  default  of 
Interest  may  pay  up  all  back  Interest  and 
taxes  and  secure  a  renewal  certificate,  Thay- 
er was  given  renewal  certificates  of  purchase 
for  each  of  the  three  quarter  sections  on 
September  8,  1906,  when  he  paid  in  response 
to  the  second  notice. 

In  September,  1906,  Eliza  M.  Schaben,  re- 
lying upon  the  forfeiture  proceedings  of  1899. 
purchased  and  secured  from  the  state  school 
land  certificates  for  all  three  of  the  quarters, 
and  has  been  in  the  possession  of  the  same 
ever  since,  and  has  made  lasting  and  valuable 
improvements  thereon.  Mrs.  Schaben  Is  tbe 
wife  of  William  Schaben,  at  whose  request 
the  cancellation  attempted  in  October,  1899, 
was  reopened  July  24,  1906. 

On  April  3,  1907,  Thayer  brought  an  action 
of  ejectment  against  Mrs.  Schaben  to  recover 
the  lands.  The  district  court  held,  following 
Burgess  ▼.  Hlxon,  75  Kan.  201,  88  Pac.  1076, 
that  he  was  estopped  to  claim,  as  against 
Mrs.  Schaben,  that  the  forfeiture  proceedings 
of  1809  were  invalid,  and  gave  Judgment  In 
favor  of  Mrs.  Schaben,  which  was  afiSrmed. 
Thayer  t.  Schaben,  70  Kan.  856,  08  Pac. 
1134. 

The  Legislature  of  1909  revised  the  entire 
law  relating  to  the  forfeiture  of  school  land 
contracts,  and  by  an  act  which  took  effect 
March  8,  1909,  provided:  "Any  parcbaser 
of  school  lands  who  shall  fall  within  ten 
months  after  the  taking  effect  of  this  act  to 
make  any  payment  of  Interest  or  principal 
due  and  unpaid  at  tbe  time  this  act  takes 
effect  shall  forfeit  all  right  title  and  interest 
in  and  to  such  land  by  virtue  of  such  pur- 
chase, and  the  same  shall  at  the  expiration 


•For  other  cases  see  same  topic  aad  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indaxea 
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of  such  ten-months  period  be  open  to  settle- 
ment and  purchase.  •  •  •  Such  default- 
ing purchaser  shall  at  the  expiration  of  such 
ten-montbs  period  be  considered  a  trespasser 
on  such  land,  if  a  resident  thereon,  and  eject- 
ment proceedings  may  be  brought  against 
such  defaulting  purchaser  by  the  county  at- 
torney or  the  Attorney  General  on  behalf  of 
the  state  or  by  any  bona  fide  settler  or  pur- 
chaser of  such  land."  Laws  1909,  c.  218, 
{  12;   Gen.  Stat.  1909,  §  7657. 

On  March  11,  1911,  Mr.  Thayer  paid  to  the 
treasurer  of  Ness  county  the  full  amount  of 
the  purchase  money  remaining  due  to  the 
state  upon  Ids  renewal  certificates,  with  In- 
terest to  date,  and  all  taxes  upon  the  three 
quarter  sections,  including  the  taxes  for  a 
number  of  years  during  which  the  lands  were 
not  on  the  tax  rolls.  The  several  payments 
made  by  him  are  shown  in  the  following 
statement;  the  first  three  items  of  $750 
each  were  paid  to  the  original  purchasers; 
all  the  other  items  were  paid  to  the  state: 

Hay  7,  1887,  paid  on  account  ot  purchase 
price   northeast   quarter  section $  TEO  00 

May  7,  IBS',  paid  on  account  ot  purchase 
price    southeast    quarter   sect  Ion 750  00 

May  7,  1S87,  paid  on  account  of  purchase 
price  southwest  quarter  section 760  00 

Interest  paid  from  November,  1887,  to  No- 
vember, 1897,  Inclusive,  on  the  three 
quarter   sections   908  82 

Taxes  paid  on  the  three  quarter  sections 
(or  the  years  1887  to  1897,  Inclusive 236  76 

September  8,  1900,  paid  on  account  ot  In- 
terest on  the  three  quarter  sections 743  B8  I 

September  8,  19C<!,  paid  on  account  of  taxes      306  88 

Interest  paid  from  September  8,  1906,  to 
September    6.    1910 220  82 

Taxes  paid  (or  the  years  1907  to  1910 ...        49  77 

March  13,  1911,  amount  paid  tor  balance  ot 
purchase  price  o(  the  three  quarter  sec- 
tions        1,37700 

March  13,  1911,  paid  on  account  ot  Interest 
to    date    28  31 

March  14,  1911,  paid  (or  taxes  up  to  date...       114  03 


Totol     |6,2«2  47 

On  March  14,  1911,  Thayer  presented  to 
the  State  Auditor  the  certified  receipts,  and 
demanded  the  certificates  from  the  Auditor 
wbich  would,  upon  presentation  to  the  Gov- 
ernor, entitle  him  to  patents  for  the  lands. 
The  State  Auditor,  in  his  return  to  the  alter- 
native writ,  sets  forth  the  facts  with  rela- 
tion to  the  Schaben  title,  and  pleads  the  judg- 
ment in  her  favor  in  the  ejectment  action 
as  binding  and  conclusive  upon  Thayer,  and 
j^rounds  his  refusal  to  Issue  the  certificate 
ui>on  the  claim  that  the  lands  belong  to  Mrs. 
Scbatien,  and  that  when  she  maizes  final  pay- 
ment the  state  will  be  obliged  to  Issue  pat- 
ents to  her.  It  appears,  however,  that  un- 
der the  law  of  1909  Mrs.  Schaben  has  forfelt- 
e«l  her  rights  in  the  lands  by  the  failure  for 
more  than  10  months  to  pay  interest,  which 
was  in  default  on  March  8,  1909,  when  the 
act  took  effect.  This  action  in  mandamus 
was  commenced  May  8,  1911.  On  May  27, 
1911.  and  again  on  September  1,  1911,  the 
>:tate  accepted  payment  of  defaulted  Interest 
from  JVIrs.  Schaben;   but  it  Is  contended  by 


the  plalntlfC  that  these  payments  Iiaving  been 
accepted  after  this  action  was  commenced, 
cannot  defeat  the  plaintiff's  right  to  the  writ 
The  judgment  in  the  ejectment  action  is  con- 
clusive only  of  the  rights  of  the  parties  at 
the  time.  It  determined  merely  ttiat  wlien 
the  action  was  commenced  Mrs.  Schaben  had 
a  paramount  right  to  the  lands  as  against 
Thayer,  and  that  the  latter  was  estopped 
only  as  to  Mrs.  Schaben  to  claim  that  the 
forfeiture  proceedings  of  1899  were  defective 
and  void.  Uuffey  v.  Rafferty,  15  Kan.  9; 
Simpson  T.  Boring,  16  Kan.  248;  Atchison, 
T.  &  S.  F.  R.  Co.  Y.  Rockwood,  25  Kan.  292, 
302;  A.,  T.  &  8.  F.  R.  Co.  v.  Pracht,  30  Kan. 
66,  71,  1  Pac.  319;  Hollenback  ▼.  Ess,  31 
Kan.  87,  88,  1  Pac.  275. 

As  between  Thayer  and  the  state,  the  for- 
mer judgment  in  ejectment  is  no  defense  to 
his  right  to  have  his  patents  issue.  On  Sei> 
tember  8,  1896,  when  the  state  issued  re- 
newal certificates  to  Thayer,  the  forfeiture 
proceedings  were  void  on  their  face,  and,  as 
the  law  then  stood,  evidence  could  not  be 
received  for  the  purpose  of  showing  that  in 
fact  they  were  not  void.  Furniture  Co.  v. 
Spencer,  59  Kan.  168,  52  Pac.  425;  Spencer 
V.  Smith,  74  Kan.  142,  145,  85  Pac.  573,  and 
cases  cited.  By  issuing  new  notices  of  de- 
fault, and  by  accepting  payment  of  Interest 
and  taxes  due,  the  state  waived  the  default. 
The  statute  then  in  force  expressly  permitted 
a  purchaser  of  school  lands  who  was  in  de- 
fault to  pay  up  all  back  Interest  and  taxes 
and  receive  renewal  certificates.  The  only 
Iierson  who  could  raise  any  objection  to  his 
rights  under  the  renewal  certificates  of  pur- 
chase was  Mrs.  Schaben;  and  she  could  ol>- 
ject  solely  on  the  ground  that  he  was  estop- 
ped as  to  her  from  asserting  any  rights  to  the 
lands  by  his  conduct  in  remaining  so  long 
In  default,  and  by  permitting  her  to  purchase 
in  the  belief  that  he  had  abandoned  his 
rights  under  his  original  certificates.  Bur- 
gess V.  Illxon,  75  Kan.  201,  88  Pac.  1076.     • 

The  judgment  against  Thayer  In  ejectment 
did  not  prevent  him  from  afterwards  assert- 
ing his  right  to  patents  from  the  state.  If  in 
the  meantime  the  only  person  whose  rights 
in  the  lands  prevented  him  from  so  doing  lost 
her  own  rights  in  the  lands.  By  her  failure 
for  10  months  after  March  8, 1909,  to  pay  the 
Interest  due  on  that  date  upon  her  contracts, 
Mrs.  Schaben  became  a  mere  trespasser,  and 
estopped,  as  against  Thayer  and  all  other 
persons,  to  assert  any  claim  of  title. 

It  is  a  familiar  principle  that  "estoppel 
against  estoppel  sets  the  matter  at  large."  16 
Cyc.  719.  But  whether  she  be  regarded  as 
estopped  to  assert  any  claim  as  against 
Thayer,  the  statute  of  1909  expressly  gives 
to  a  bona  fide  purchaser  the  right  to  main- 
tain an  action  of  ejectment  against  her  to 
recover  the  lands.  After  this  action  was  be- 
gun, the  state  could  not,  by  accepting  from 
Mrs.  Schaben  payments  of  defaulted  interest, 
reinstate  her  rights  in  the  lands  as  against 
Thayer,  any  more  than  the  state,  in  1906, 


Digi- 


izedby  VnVJWV 


le 


121  PACIFIC  REPORTER 


(Kan. 


b7  acceptiHK  defaulted  Interest  from  Thayer, 
could  atrect  the  rights  Mrs.  Scbaben  had  ac- 
quired In  1905. 

There  is  no  force  in  the  claim  that  the 
act  of  1S09  Is  Toid,  for  the  reason  that  It 
Tiolates  the  obligations  of  the  contract  be- 
tween the  state  and  Mrs.  Schaben.  The  law 
formerly  was  that  the  failnre  to  pay  Interest 
when  due  ipso  facto  worked  a  forfeiture 
(State  y.  Emmert,  19  Kan.  K46;  Bwlng  ▼. 
Baldwin,  24  Kan.  82),  and  the  right  of  the 
purchaser  instantly  and  absolutely  ceased. 
The  Legislature  amended  the  law  in  1903, 
providing  that  any  purchaser  in  default 
might  pay  up  and  take  renewal  certificates 
(Laws  1903,  c.  477,  I  1;  Gen.  Stat  1909,  I 
7665);  but  it  possessed  the  power  at  any 
time  to  shorten  the  period  which  would  be 
granted  to  delinquent  purchasers,  and,  so 
long  as  it  allowed  a  reasonable  time  in  which 
to  make  payments  before  declaring  an  abso- 
lute forfeiture,  it  violated  no  obligation  of 
the  contract 

It  follows  from  what  has  been  said  ttiat 
Thayer  Is  entitled  to  his  patents.  It  is  deem- 
ed proper  to  add,  in  view  of  the  protracted 
litigation  over  the  lands  in  controversy,  that 
while  Thayer  is  entitled  to  the  lands,  Mrs. 
Schaben  has  an  equitable  and  just  claim 
against  the  state  for  reimbursement  for  the 
payments  she  has  made  as  principal  and  in- 
terest upon  her  certificates — sums  which  are 
unjustly  held  by  the  school  fund  of  the  state. 
It  will,  however,  require  an  act  of  the  Legis- 
lature to  authorize  such  repayment  to  be 
made. 

The  peremptory  writ  will  issue.  All  the 
Justices  concurring. 

(86  Kaa.  561) 

STATE  ex  reL  KNTTTLE,  Co.  Atty.,  y.  WILL. 

(Supreme  Court  of  Kansas.    Feb.  10,  1912.) 

iHJTjwcnoN  (§  212*)— Violations. 

An  injunction  against  the  owner  of  prop- 
erty binds  him  and  those  who  may  hold  under 
him,  and  he  may  not  by  a  tranafer  free  the 
property  from  die  limitation  imposed  by  the 
injunction;  but  a  third  person,  not  holding  un- 
der him,  is  not  bound  by  the  injunction. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Gent  Dig.  »  435;   Dec.  Dig.  {  212.*] 

On  petition  for  rehearing.     Denied. 
For  fonno'  opinion,  see  119  Pac.  379. 

PER  GUBIAM.  In  the  petition  for  rehear- 
ing it  is  insisted  that  the  judgment  against 
P.  B.  Will,  which  was  valid,  is  binding  upon 
appellant  It  is  conceded  that  the  decision 
holding  the  original  Judgment  void  as  to 
appellant  is  correct  An  injunction  against 
the  owner  of  property  is  not  only  binding 
upon  btm,  but  also  upon  those  who  may  take 
or  hold  under  him.  It  is,  in  one  sense,  an 
incumbrance  on  the  property,  and  the  owner 
who  has  been  enjoined  cannot  by  transfer- 
ring it  to  another  by  grant,  lease,  or  other- 


wise, free  it  from  the  limitation  Imposed  by 
the  Injunction.  SUte  v.  Porter,  76  Kan.  411, 
91  Pac.  1073,  13  L.  R.  A.  (N.  S.)  462.  If  P. 
B.  Will  had  been  the  owner  of  the  property, 
and  appellant  was  a  grantee  of  his,  or  had 
been  holding  under  him  as  a  tenant  or  other- 
wise, she  would  be  deemed  to  have  had 
notice,  and  to  take  and  hold  the  property 
subject  to  the  injunction,  and  the  rule  of  the 
Porter  Case  would  apply.  Appellant  herself 
owned  the  property,  and  the  Judgment  as  to 
her  is  conceded  to  be  void.  She  is  not  en- 
joined, and  is  not  holding  under  any  one  that 
was  enjoined.  The  Judgment  against  P.  B. 
Will  does  not  affect  her,  and  she  cannot  be 
punished  for  contempt  unless  she  has  vio- 
lated the  injunction. 
The  rehearing  is  denied. 


(86  Kan.  396) 
HOWELL  y.  HARPER. 
(Supreme  Court  of  Kansas.     Feb.  10,  1912.) 

BJVIDKNCB      (I      694*)— WmOHT      AND      SUFFI- 
CIENCY. 

Findings  of  fact  may  be  based  on  infer- 
ences as  well  as  on  direct  evidence,  aud  the  ju- 
ry is  not  required,  as  a  matter  of  law,  to  accept 
evidence  as  true,  though  not  contradicted  di- 
rectly. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2431;   Dec.  Dig.  f  594.*J 

Appeal  from  District  Court  Gray  County. 

Action  by  George  S.  Howell  against  John 
Harper.  Judgment  for  plaintifC,  and  defend- 
ant appeals.    Affirmed. 

Wheeler  &  Switzer,  for  appellant  Hardin 
Ebey  and  B.  F.  Milton,  for  appellee. 

PER  CURIAM.  The  plaintUt  asserts  own- 
ership and  right  to  the  possession  of  the 
land  in  controversy  under  a  tax  deed  of 
record  for  about  16  years.  The  defendant 
(appellant)  owns  the  land  in  fee,  unless  hU 
title  had  been  divested  by  the  tax  deed.  The 
rights  of  the  parties  depend  upon  a  disputed 
question  of  fact  viz.,  whether  the  appellant 
held  the  land  adversely  for  two  years  or 
more  before  this  suit  for  possession  was 
commenced  against  him  and  an  occupant 
who,  without  claim  of  right  had  inclosed 
it  with  other  lands.  This  question  was  de- 
cided against  the  appellant  who  testified 
to  a  conversation  with  this  occupant  which. 
If  taken  literally  as  true,  might  be  sufficient 
to  create  a  tenancy,  or  an  authority  to  con- 
tinue the  occupation  sufficient  to  constitute 
an  adverse  holding.  The  occupapt  gave  sub- 
stantially the  same  testimony.  No  one  tes- 
tified that  such  a  conversation  did  not  occur, 
and  the  appellant  thereupon  insists  that  ad- 
verse t>ossession  by  him  was  undisputed. 
The  court  however,  after  hearing  these  wit- 
nesses, upon  consideration  of  the  other  facts 
and  circumstances  shown  upon  the  trial, 
after  carefully  reviewing  all  these  matters. 
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determined  this  qneBtlon  of  fact  against  tbe 
appellant 

It  does  not  necessarily  follow  that  a  fact 
Is  established  because  testimony  fairly  tend- 
ing to  prove  it  1b  uncontradicted  by  direct 
opposing  testimony.  It  cannot  be  said  as  a 
matter  of  law  that  the  jury  (or  court  trying 
the  fact)  Is  hound  to  accept  evidence  as  true, 
although  not  contradicted  by  direct  evidence. 
Harrod  v.  Latham,  77  Kan.  466,  95  Pac.  11, 
and  cases  cited  lu  tbe  opinion;  Cobe  v. 
Coughlln,  83  Kan.  622,  525,  112  Pac.  llo, 
31  L.  R.  A.  (N.  S.)  1126;  Tuttle  v.  Railway 
Co.,  86  Kan.  28,  34,  119  Pac.  370;  Reeves  v. 
Brown,  80  Kan.  29%  102  Pac.  840. 

Findings  of  fact  may  be  based  upon  proper 
deductions  and  inferences,  as  wdl  as  upon  di- 
rect evidence.  A  jury  having  been  waived,  the 
finding  of  fact  by  ihe  district  court  settles 
the  controversy. 

Tbe  Judgment  Is  affirmed. 


(8(  Kan.  4110) 

COUGHUN  et  ax.  ▼.  LAMB  et  ux. 
(Snpreme  Court  of  Kansas.     Feb,  10,   1912.) 
Specific    Pebtobma.ncb    (|    64*)— Cowtbacts 

ENFOBCEABLB— OORBTRUOnON    OF  OONTBAOI 
— BXCHANQK   OB    OPTION. 

A  contract  provided  that  the  parties  of  the 
first  part  had  sold  and  did  sell  certain  property 
to  the  parties  of  tbe  second  part,  and  that  the 
parties  of  the  second  part  had  sold  and  did  sell 
certain  property  to  the  parties  of  the  first  part. 
lliere  was  no  express  agreement  in  tbe  contract 
by  either  party  to  buy  the  property  of  the  oth- 
er. Held,  that  the  contract  was  one  for  the 
exchange  of  property,  in  which  each,  in  con- 
sideration of  the  penormance  by  the  other,  un- 
dertook to  convey  their  described  property, 
since  this  was  the  evident  Intent  of  the  parties, 
and  not  two  indet>endent  contracts,  by  which 
each  party  merely  gave  tbe  other  an  option  to 
buy,  and  hence  that  specific  performance  was 
properly  decreed. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
tonnanc^  Cent  Dig.  {{  191-196;  Dec.  Dig.  { 
64.*] 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  James  W,  Coughlln  and  wife 
against  John  Lamb  and  wife.  From  a  Judg- 
ment for  plalntlfTs,  defendants  appeal.  Af- 
firmed. 

J.  W.  Perry  and  Getty  &  Carson,  for  appel- 
lants. Mcanany  &  Alden  and  H.  lu  Alden, 
for  appellees. 


PER  CURIAM.  The  appellees  brought  this 
action  for  the  spedflc  performance  of  a  con- 
tract which  was  signed  by  all  the  parties 
thereto,  and  which  reads  as  follows: 

"This  contract  made  and  entered  into  this 
day  by  and  between  John  Lamb  and  his  wife, 
Mattle  Lamb,  parties  of  the  first  part,  of  the 
county  of  Wyandotte,  state  of  Kansas,  and 
J.  W.  Coughlln  and  his  wife,  Sophia  P. 
Coughlln,  of  Armourdale,  Kansas,  parties  of 


the  second  part,  wltnesseth,  that  for  and  in 
consideration  of  slzty-flve  hundred  (6,500) 
dollars  party  of  the  first  part  has  this  day 
bargained  and  sold,  and  by  these  presents  do 
grant,  bargain,  and  sell,  unto  the  party  of 
the  second  part,  the  following  described  real 
estate,  to  wit:  The  north  %  of  the  north- 
east ^  of  section  8,  township  10,  range  23. 
in  the  county  of  Wyandotte,  state  of  Kansas, 
containing  80  acres  more  or  less.  Party  of 
the  second  part  has  this  day  bargained  and 
sold,  and  by  these  presents  do  grant,  bargain, 
and  sell,  unto  the  party  of  the  first  part  the 
following  described  real  estate,  to  wit:  Lot 
No.  9  In  block  34,  lot  No.  11  In  block  33,  lot 
No.  12  in  block  88,  and  lot  19  in  block  89, 
of  Armourdale,  state  of  Kansas,  the  same  to 
be  for  the  price  and  sum  of  six  thousand 
five  hundred  (6,500)  dollars.  It  is  agreed 
and  understood  that  possession  of  both  proi>- 
erties  in  this  contract  are  to  date  from  April 
1,  1900,  except  as  regards  one  property,  for 
which  Mr.  Lamb  is  to  receive  rent  from 
March  14th.  Both  parties  to  this  contract 
hereby  bind  and  obligate  themselves  to  de- 
liver, within  10  days  from  this  date,  full  and 
complete  abstract  of  title  to  date,  and  to  place 
In  the  bands  of  the  Pioneer  Trust  Company, 
for  delivery  on  April  1st  a  sufficient  war- 
ranty deed  to  all  properties  herein  concerned. 
It  la  also  agreed  and  understood  that  In- 
surance upon  all  the  properties  owned  by  the 
said  J.  W.  Coughlln  and  wife  are  to  be  trans- 
ferred without  cost  to  said  Lamb  and  his 
wife,  and  that  peaceable  and  quiet  posses- 
sion are  to  be  rendered  on  above-mentioned 
date,  and  both  parties  to  this  contract  bind 
and  obligate  themselves  to  deliver  all  prop- 
erties herein  mentioned  In  as  perfect  condi- 
tion as  they  are  now,  usual  wear  and  tear 
alone  exempted.  Both  parties  bind  them- 
selves to  deliver  all  properties  free  and  dear 
of  all  Incumbrances,  Including  taxes  for  tbe 
year  1908." 

The  clear  Intent  of  the  contract,  from  the 
language  used,  la  that  appellees  and  appel- 
lants agreed  to  exchange  properties.  The 
contentions  of  appellants  are  based  upon  the 
assumption  that  two  Independent  contracts 
are  set  forth,  in  each  of  which  one  of  tbe 
parties  agreed  to  sell,  and  In  neither  of 
which  did  the  other  party  agree  to  buy;  In 
short  that  each  party  contracted  to  give 
tbe  other  an  option  to  buy  their  real  estate, 
described.  Hampe  v.  Sage,  82  Kan.  728,  109 
Pac.  406.  We  construe  the  contract  as  evi- 
dently the  trial  court  did,  according  to  the 
evident  Intent  of  the  parties,  viz.,  as  one 
contract  by  which  each  party.  In  considera- 
tion of  tbe  performance  on  the  part  of  the 
other,  undertook  to  convey  their  described 
property  to  the  other  party — an  even  ex- 
change of  properties.  With  this  view  of  the 
contract,  there  is  no  question  presented  that 
requires  discussion. 

Tbe  Judgment  is  affirmed. 
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am  Kan.  178) 

McCOT  T.  mCKBlAN  et  •!. 

(Supreme  Court  of  Kansaa.     Feb.  10,  1912.) 

Taxation  (J  824*)— Tax  Deeds— Intekest. 

The  interest  allowed  on  a  tax  deed  adjudg- 
ed a  lien  is  at  tlie  rate  of  12  per  cent,  as  fixed 
by  Gen.  St  1909,  I  9484,  in  force  at  the  time 
of  the  issuance  of  the  deed,  though  the  rate  of 
interest  on  tax  certificate!  at  the  time  of  the 
sale  was  higher. 

[Ed.  Note.— For  other  caies,  see  Taxation, 
Cent.  Dig.  {  1032;  Dec.  Dig.  f  824.*] 

On  motion  to  make  opinion  more  certain. 
Granted.. 

For  former  opinion,  see  86  Kan.  809, 116  P. 
825. 

Hopkins  &  Hopkins  and  Hosklnson  &  Hos- 
kinson,  for  appellants.  Wbeeler  &  Switzer, 
for  appellee. 

PER  CURIAM.  A  motion  Is  presented, 
asking  the  court  to  determine  tlie  rate  of  in- 
terest to  be  allowed  upon  tbe  tax  deed,  ad- 
judged by  this  court  to  be  a  Hen  upon  the 
land  In  question.  85  Kan.  309,  116  Pac.  825. 
The  deed  was  issued  in  the  year  1895,  after 
the  passage  of  the  act  of  1893,  reducing  the 
rate  of  Interest  to  be  allowed  to  tbe  defeated 
holder  of  a  tax  deed. 

The  appellee  contends  that  the  interest  to 
be  computed  on  the  consideration  of  this  tax 
deed  in  fixing  the  amount  of  tbe  lien  should 
be  20  per  cent,  the  rate  of  Interest  pre- 
scribed upon  tax  certificates  at  the  time  the 
tax  sale  was  made,  because  It  Is  provided 
that  "all  matters  relative  to  the  sale  and  con- 
veyance of  lands  for  taxes  under  any  prior 
statute  shall  be  fully  completed  according  to 
the  laws  under  which  they  originated."  Gen. 
Stat  1909,  i  9501.  It  has  been  held  that  un- 
der this  statute  it  was  proper  to  compute  the 
consideration  in  a  tax  deed  according  to  the 
rate  in  force  when  the  taxes  were  paid,  al- 
though it  had  been  reduced  before  the  deed 
was  Issued.  Robertson  v.  Lombard,  73  Kan. 
779,  85  Pac.  528.  No  question  is  presented 
here,  however,  concerning  the  rate  of  inter- 
est prior  to  tbe  issuance  of  the  deed.  Tbe 
deed  merged  the  certificate,  which  was  sur- 
rendered. Computations  down  to  that  time 
had  been  made,  as  we  must  presume,  accord- 
ing to  the  statute  In  force  when  the  certifi- 
cate was  Issued;  afterward  the  grantee  held 
under  the  deed,  and  the  present  law  governs, 
which  fixes  the  rate  at  12  per  cent  upon 
the  amount  for  which  it  was  issued.  Gen. 
Stat  1909,  i  9484. 


(M  Kan.  B33) 

STATE  T.  CHIRAFISL 

(Supreme  Court  of  Kansas.     Feb.  10,  1912.) 

Cbimikal  Law  (J  1114*)— AppeaI/— Rkcobd— 
Questions  Presented  fob  Review. 

On  appeal  in  a  criminal  case,  where  the 
evidence  is  not  brought  into  the  record  by  a 


bill  of  exceptions,  the  only  question  for  con- 

■{deration  is  the  sufficiency  of  the  information. 

[Ed.   Note. — For   other   cases,   see   Criminal 

Law,  Cent  Dig.  H  2918,  2921;    Dec.   Dig.  t 

Appeal  from  District  Court  Crawford 
County. 

Joe  Chiraflsi  was  convicted  of  crime,  and 
appeals.     Affirmed. 

B.  S.  GaitskiU  and  J.  J.  Campbell,  for  ap- 
pellant John  S.  Dawson,  Atty.  Gen.,  and 
S.  M.  Brewster,  for  the  State. 

PER  CURIAM.  It  Is  a  fundamental  re- 
quirement of  the  Code  of  Criminal  Procedure 
that  trial  proceedings,  so  far  as  they  relate 
to  the  evidence,  must  be  brought  upon  the 
record  by  a  bill  of  exceptions  duly  settled, 
signed,  and  filed.  There  is  no  other  way  to 
authenticate  them.  A  mere  stenographic 
report  is  nothing,  has  no  place  on  the  record, 
and  has  no  place  in  a  transcript  of  the  rec- 
ord. The  result  is  that  the  only  question  pre- 
sented for  consideration  by  this  appeal  is 
the  sufficiency  of  the  information,  and  it  la 
clearly  sufficient 

Because  of  the  gravity  of  the  punishment 
imposed  upon  the  defendant  the  court  has 
examined  the  papers  submitted  far  enough  to 
be  satisfied  that  they  sustain  the  verdict  of 
guilty.  The  portion  of  the  dying  declaration 
objected  to  was  competent  It  merely  identi- 
fied the  parties  who  committed  the  crimew 
Proper  foundation  for  the  introduction  in 
evidence  of  the  declaration  was  laid.  Ita 
evidential  value  was  not  materially  corrobo- 
rated or  increased  by  the  statements  objected 
to  as  not  part  of  the  res  gestae,  and  tbe  jury 
chose  to  believe  the  statement  rather  than 
the  witnesses  who  nndertook  to  show  an 
allbL 

The  judgment  of  tbe  district  court  Is  at- 
firmed. 


(86  Kan.  MO) 
OSBORN  et  aL  t.  ATCHISON,  T.  &  S.  F. 
RY.  CO.t 

(Supreme  Court  of  Kansas.     Feb.  10,  1912.) 

Neoliobnck  ({  39*)— Attbactiohs  to  Chii.- 

dben— Railroad  Roundhouse. 

Defendant  railroad  company  permitted  to 
remain  in  its  yard  a  dilapidated  and  abandoned 
roundhouse,  located  200  feet  from  a  street  400 
feet  from  a  freight  depot,  and  300  feet  from 
residences.  Smokestacks,  supported  by  rotten 
guy  wires,  extended  above  the  roof.  Easy  ac- 
cess to  the  roof,  which  was  rotten  and  dan- 
gerous, was  afforded  by  a  sloping  shed.  Chil- 
dren had  for  years  played  about  the  roof  of 
the  building,  which  fact  was  well  known  to  de- 
fendant's agents  and  employes.  Plaintiff's  in- 
testate, a  boy  eight  years  old,  was  killed  by 
the  falling  of  one  of  the  smokestacks  while  he 
was  in  the  act  of  climbing  it  Held,  that  the 
building  was  a  nuisance  attractive  to  children, 
and  defendant  was  liable. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {  55;   Dec.  Dig.  $  39.*] 
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Appeal  from  District  Conrt,  Lcavenwortli 
County. 

Action  by  George  Osbom  and  another 
against  the  Atchison,  Topeka  &  Santa  ¥6 
Railway  Cornpany.  From  a  judgment  for 
plaintiffs,   defendant  appeals.     Affirmed. 

W.  R.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
for  appellant    A.  M.  Jackson,  for  appellees. 

PER  CURIAM.  The  appellees  recovered 
a  judgment  against  appellant  for  the  death 
of  their  8  year  old  son,  who  was  killed  while 
playing  on  the  roof  of  an  abandoned  ronnd- 
honse  In  the  frelghtyards,  on  the  theory  that 
It  was  an  attractive  nuisance.  The  building 
was  about  15  feet  high,  semicircular  In  form, 
with  a  flat  gravel  roof,  and  there  was  a  wall 
or  coping  rising  about  3  feet  above  the  roof. 
The  roof  was  rotten  and  broken  In  places, 
and  3  or  4  dilapidated  smokestacks  extended 
above  the  roof,  having  gny  wires  for  sup- 
port, which  were  rusted  and  rotten.  Old 
doors  extended  nearly  to  the  top  of  the 
roundhouse,  on  which  were  cleats,  and  there 
was  also  a  sloping  shed  on  one  side,  both  of 
which  afforded  boys  the  means  of  climbing 
to  the  roof.  The  building  was  In  the  rall-< 
road  yards,  about  200  feet  from  the  street, 
400  feet  from  the  freight  depot,  and  300 
feet  from  residences.  In  one  of  which  appel- 
lees and  their  children  lived.  The  boy,  his 
older  brother,  and  another  boy  climbed  up 
the  cleats  of  the  doors,  and  were  playing  on 
the  roof,  the  day  the  boy  was  killed.  There 
Is  testimony  tending  to  show  that  he  was  In 
the  act  of  climbing  the  smokestadc,  when  it 
fell  on  and  killed  him.  Boys  had  been  play- 
ing there  for  many  years,  but  especially  dur- 
ing the  last  10  years,  since  Its  use  as  a 
roundhouse  had  been  abandoned.  They  play- 
ed marbles  on  the  roof,  catching  pigeons,  and 
that  It  was  a  fort;  and  there  Is  testimony 
that  they  played  there  almost  every  day  in 
the  view  of  the  agents  and  employes  of  ap- 
I)eUant.  No  guards  or  fences  were  placed  on 
or  around  the  building  to  prevent  children 
from  climbing  upon  the  buUding.  The  struc- 
ture was  alluring  and  attractive  to  children 
too  young  to  know  the  danger,  and  it  was 
dangerous  for  them.  That  they  resorted 
there  for  play  was  known  to  the  agents  of 
appellant  The  case  falls  clearly  within  the 
attractive  nuisance  doctrine  which  has  been 
adopted  and  applied  In  this  state  In  a  num- 
ber of  cases.  Price  v.  Water  Co.,  68  Kan. 
651,  60  Pac.  450,  62  Am.  St  Rep.  625;  Elec- 
tric light  Co.  V.  Healy,  65  Kan.  798,  70  Pac. 
884;  Kansas  City  v.  Siese,  71  Kan.  283,  80 
Pac.  ^6;  K.  C.  Ry.  Co.  ▼.  Fitzsimmons,  22 
Kan.  686,  81  Am.  Rep.  203;  KInchlow  v. 
Elevator  Co.,  57  Kan.  374,  46  Pac.  703;  Biggs 
▼.  Wire  Co.,  60  Kan.  217,  56  Pac.  4,  44  L.  R. 
A.  655;  Railway  Co.  ▼.  Matson,  68  Kan.  815, 
75  Pac.  503. 

Following  the  rule  of  these  cases,  the  judg- 
ment In  this  one  is  affirmed. 


<M  Kan.  5(2) 
STATB  T.  BtnS  et  al 
(Supreme  Court  of  Ekansas.     Feb.  10,  1912.) 

(Spttabut  bv  tke  Court.) 

HiXL  (I  75*)— Breach  of  Condition. 

The  condition  of  a  recognizance  given  in  a 
prosecution  for  misdemeanor,  that  the  defend- 
ant will  appear  at  the  next  term  of  the  district 
court,  and  there  answer  to  the  charge  in  the 
information  filed  against  him,  and  abide  the 
judgment  of  the  court,  and  not  depart  without 
leave,  is  not  broken  when  a  motion  to  quash 
the  information  is  sustained,  and  the  defendant 
is  discharged  by  that  court,  although  he  fails 
to  appear  afterwards  at  a  trial  of  the  cause 
duly  ordered  upon  a  reversal  of  such  judgment 
by  this  court 

p:d.  Note.— For  other  cases,  see  Bail,  Dec 
Dig.  i  75.*] 

Appeal  from  District  Court  ^11^  County. 

Proceeding  by  the  State  against  Lemuel 
Buls  and  others.  Judgment  for  defendants, 
and  the  State  appeals.    Affirmed. 

John  B.  Dawson,  Atty.  Gen.,  and  S.  N. 
Hawkes,  for  the  State.  A.  F.  Sims,  for 
appellees 

BENSON,  J.  The  appellee  Buls  was  charg- 
ed with  a  misdemeanor,  and  entered  Into  a  re- 
cognizance for  his  appearance  In  the  dis- 
trict court  "to  answer  the  said  charge  In  the 
said  information  preferred  against  him,  and 
abide  judgment  of  said  court  and  not  de- 
part the  same  without  leave."  At  the  proper 
time  the  defendant  appeared,  and  upon  his 
motion  the  Information  against  him  was 
quashed,  and  be  was  discharged.  The  state 
appealed,  and  the  judgment  was  reversed. 
State  V.  Buls,  83  Kan.  273,  111  Pac.  189.  The 
mandate  having  been  entered  upon  the  jour- 
nal of  the  district  court  the  cause  was  set 
down  for  trial,  but  the  defendant  failed  to 
appear.  His  default  was  entered,  and  the 
recognizance  declared  forfeited. 

In  this  action  upon  the  forfeited  recogni- 
zance against  Buls  and  his  sureties,  they  de- 
murred to  a  petition  stating  the  foregoing 
facts,  which  demurrer  was  sustained.  The 
defendant  in  the  criminal  action  had  ap- 
peared at  the  time  required,  and  had  not  de- 
parted without  leave,  but  In  pursuance  of 
the  judgment  discharging  him,  so  there  was 
no  breach  of  the  conditions  of  the  bond. 
Being  discharged,  it  was  not  within  the 
power  of  his  sureties  to  retake  and  surrender 
him,  under  section  6724  of  the  General  Stat- 
utes of  1909  (Criminal  Code,  S  148),  had 
they  so  desired,  and  they  were  therefore 
exonerated  from  all  liability  (State,  Use  of 
Independence  County,  v.  Glenn  et  al.,  40  Ark. 
332).  The  reversal  of  the  judgment  did  not 
revive  the  liability  of  his  sureties,  which  had 
been  extinguished  by  the  judgment  discharg- 
ing the  principal  after  due  appearance.  State 
of  Maryland  v.  Murphy  tc  Thompson,  10 
Gill  &  J.  (Md.)  365. 

The  state  submits  the  question  whether 
the  language  of  the  obligation  did  not  re- 
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qalre  the  principal  to  abide  the  final  Judg- 
ment after  It  had  been  reviewed  by  this  court. 
The  answer  must  be  in  the  negative.  A  dif- 
ferent conclusion  would  enlarge  the  obliga- 
tion of  sureties  beyond  tlie  fair  import  of  the 
language  used,  and  be  out  of  harmony  with 
prior  decisions.  Jaclcson  r.  State,  52  Kan. 
249,  34  Pac.  744;  Moorehead  t.  State,  38  Kan. 
489,  16  Pac.  957.  Notwithstanding  the  ap- 
peal, the  Judgment  discharging  the  appellee 
remained  in  full  force  until  reversed  as  pro- 
Tided  in  section  286  of  the  Criminal  Code. 

The  Judgment  is  affirmed.     All  the  Jus- 
tices concurring. 


(»  Kan.  4S8) 

BOTT  ▼.  REYBTJRN. 
(Supreme  Court  of  Kansas.    Feb.  10,  1912.) 

(SyUahut  III  <h«  Court.) 

MUNIdPAIi  CoBPOBATIOnS    (|  706*)— Stbeets 
— OOIXISIONS— iNSTRtrCTIONB. 

In  an  action  to  recover  damages  for  the 
loss  of  plBintifTB  horse  caased  by  a  collision 
with  a  vehicle  of  the  defendant,  it  was  shown 
that  the  plaintiff  driving  south  with  a  team  on 
the  right  side  of  a  city  street  angled  across 
to  the  left  to  water  his  horses  at  a  public 
trough,  and,  just  before  reaching  it,  the  de- 
fendant's servant  coming  north  in  a  delivery 
wagon  drawn  by  a  single  horse  drove  rapidly 
between  the  trough  and  plaintiff's  team,  the 
sliaft  of  the  delivery  wagon  piercing  the  breast 
of  one  of  plaintiff's  horses,  causing  its  death. 
Defendant  requested  the  court  to  instruct,  in 
substance,  that  the  law  of  the  road  requires 
parties  traveling  in  opposite  directions  on 
meeting  each  other  to  I^eep  to  the  right,  that 
one  by  driving  on  the  wrong  side  assumes  the 
risk  of  all  such  experiments,  and  must  use 
greater  care  than  if  he  Icept  upon  the  right 
side,  and,  if  a  collision  takes  place,  the  pre- 
sumption is  generally  against  the  party  upon 
the  wrong  side,  especially  if  the  collision  takes 
place  in  the  dark,  which  instruction  was  refus- 
ed.   Eeld  no  error. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  706.*] 

Appeal  from  District  Court,  Leavenworth 
County. 

Action  by  Ferdinand  Bott  against  T.  T. 
Reybuni.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

W.  W.  Hooper,  for  appellant  Arthur  M. 
Jackson,  for  appellee. 

WEST,  J.  The  plaintiff  was  driving  south 
on  Fourth  street,  in  the  city  of  Leavenworth, 
and  angled  from  the  right  side  of  the  street 
to  the  left  In  order  to  water  bis  horses  at  a 
public  trough.  Just  before  reaching  the 
trough,  defendant's  servant  coming  north  in 
a  delivery  wagon  drawn  by  a  single  horse 
drove  rapidly  between  the  trough  and  the 
plaintiff's  team,  running  one  of  the  shafts 
into  the  breast  of  one  of  plaintiff's  horses, 
causing  ita  death.  From  a  Judgment  in  fa- 
vor of  the  plaintiff,  the  defendant  appeals 
and  assigns  as  error  the  refusal  of  the  trial 
court   to   give  a   requested   instruction   and 


ita  refusal  to  grant  a  new  trial  for  this  rea- 
son and  for  the  further  reason  that  the  Jury 
returned  a  quotient  verdict 

The  Jury  were  Instructed  that  it  was  the 
duty  of  plaintiff  to  use  ordinary  care  and 
prudence  and  keep  to  the  right  in  attempting 
to  pass  the  defendant's  servant  and  if  they 
should  find  that  In  attempting  to  cross  the 
street  he  failed  to  use  such  care  and  pru- 
dence, and  thereby  contributed  to  the  injury, 
the  verdict  should  l>e  for  the  defendant; 
that  before  he  could  recover,  he  must  have 
been  free  from  negligence  himself;  and  that 
if  bis  own  negligence  contributed  to  the 
loss  of  the  horse,  the  verdict  should  be  for 
the  defendant  although  the  defendant's  serv- 
ant was  also  guilty  of  negligence  contribut- 
ing to  the  collision.  Also:  "If  the  Jury 
l>elleve  from  the  evidence  tliat  the  plaintiff 
was  using  the  wrong  side  of  the  road,  the 
law  presumes  that  his  negligence  was  the 
proximate  cause  of  the  injury,  and,  before  he 
can  recover  in  this  action,  he  must  not  only 
show  that  he  was  not  guilty  of  any  negli- 
gence himself,  but  he  must  also  show  by  a 
preponderance  of  the  evidence  that  the  negli- 
gence of  the  defendant's  servant  was  the  di- 
rect and  proximate  cause  of  the  collision  and 
Injury."  The  refused  instruction  complained 
of  was:  "The  court  instructo  the  Jury  that  it 
is  the  duty  of  parties  traveling  in  opposite  di- 
rections, on  meeting  each  other,  to  keep  to 
the  right.  This  rule  Is  known  as  the  law 
of  the  road,'  and  one  who  violates  'the  law 
of  the  road'  by  driving  on  the  wrong  side 
of  the  way  assumes  the  risk  of  all  such  ex- 
perimente,  and  must  use  greater  care  than 
if  be  had  kept  upon  the  right  side  of  the 
road,  and,  If  a  collision  takes  place,  the  pre- 
sumption Is  generally  against  the  party  upon 
the  wrong  side  and  especialy  if  the  collision 
takes  place  In  the  dark."  The  instructions 
given  by  the  court  were  certainly  as  strongly 
in  favor  of  the  defendant  as  he  was  entitled 
to,  and  no  error  was  committed  In  refusing 
to  give  the  one  requested. 

An  examination  of  the  record  fails  to  show 
that  the  Jury  returned  a  quotient  verdict 

The  Judgment  is  affirmed. 


(M  Kan.  537) 
HOWELL  T.  BROOKS  TIRE  ICACH.  GO. 
(Supreme  Court  of  Kansas.    Feb.  10,  1912.) 

ACCOBD  AND  Satiscaction  (|  20*)— Vauditt 

OF  Settlement. 

Laws  1893,  c.  187,  providing  for  the 
weekly  payment  of  wages  by  certam  corpora- 
tions and  a  penalty  for  failure,  does  not  pre- 
vent a  laborer  from  making  a  settlement  with 
his  corporate  employer  for  a  sum  less  titan  is 
due  as  wages,  and  such  a  settlement  when 
made  with  knowledge  of  the  facta,  is  a  bar  to 
subsequent  suits. 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  H  140-142;  Dec  Dig. 
I  20.*] 
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Appeal  from  District  Conrt,  Sedgwl(A 
County. 

Action  by  Elmer  B.  Howell  asalnst  the 
Brooks  Tire  Machine  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
AiBrmed. 

Adams  ft  Adama,  for  appellant  R.  R.  Ver- 
milion, Earl  W.  Brans,  and  Josqpb  O.  Carey, 
for  appellee. 

PER  CURIAM.  It  la  stlpalated  tliat  ap- 
pellant worked  for  appellee  over  five  years 
at  a  contract  price,  and  before  the  com- 
mencement of  the  action  received  full  com- 
pensation in  accordance  with  the  contract. 
This  completed  the  transaction.  Whatever 
may  be  said  of  the  validity  of  chapter  187, 
laws  of  1893,  Its  provisions  do  not  debar 
a  laborer,  with  full  knowledge  of  all  the 
tacts,  from  making  a  settlement  with  his 
employer  and  binding  himself  thereby  even 
if  the  amount  received  on  such  settlement  be 
less  than  be  was  entitled  to  receive. 

There  is  nothing  In  the  stipulated  facts 
to  Indicate  that  there  was  not  a  full  and  fair 
accord  and  satisfaction  of  the  transaction. 
On  the  other  hand,  the  circumstances  clearly 
indicate  that  appellee  paid,  and  appellant  re- 
ceived, the  stlpalated  wages  with  a  full  un- 
derstanding of  his  rights,  each  being  pre- 
sumed to  know  the  law,  and  with  the  intent 
of  each  that  the  payment  was  in  fuU  of  all 
demands  for  the  services  rendered.  If  the 
wages  were  so  paid  and  received,  the  trans- 
action is  closed,  and  each  party  is  bound  by 
the  settlement.  It  therefore  becomes  unnec- 
essary to  further  consider  the  validity  of  the 
act  mentioned  above. 

The  Judgment  is  affirmed. 

<8S  Kan.  403) 

ROBERTS  T.  Om  OP  ST.  MARTat 
<Sapreme  Ooart  of  Kansas.     Feb.  10,  1912.) 

(ByllalHU  by  tke  Court.) 

MUKICIPAI,    COBPOBATIOKS    (i    T23»)— IWJUBT 

.  TO  EJiiPLOT*— Sajb  Ptack  to  Wobk. 

Municipalities  as  employers  in  maintain- 
ing a  well,  windmiU,  and  pump  to  furnish  wa- 
ter to  the  public  are  under  the  same  obligation 
as  other  employers  to  furnish  their  employfia 
a  safe  place  to  work,  and,  under  like  condi- 
tions, are  likewise  responsible  in  damages  to 
an  employe  who  is  injured  by  the  negligent 
failure  to  perform  this  duty. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  i  723.*] 

Appeal  from  District  Court,  Pottawatomie 
Ceonty. 

Action  by  Mary  Roberts  against  the  City 
of  St.  Marys.  Judgment  for  plaintlflT,  and 
defendant  appeals.    Affirmed. 

R.  W.  Blair,  H.  A.  Scandrett,  B.  W.  Scand- 
rett,  Manrlce  Murphy,  and  O.  A.  Jiagaw, 
for  appellant.  A.  B.  Crane,  J.  K.  Codding, 
Charles  Hayden,  F.  T.  Woodbum,  and  E.  O. 
Woodtram,  for  appellee. 


SMITH,  J.  This  case,  having  been  twice 
tried  in  the  district  court,  is  here  for  the 
second  time  on  appeal.  The  former  deci- 
sion in  this  court  (78  Kan.  700,  88  Pac.  211) 
recites  in  general  outline  the  facts  as  devel- 
oped on  the  trial,  which.  In  the  main,  will 
be  sufflcleit  to  an  nnderstanding  of  tiUs  de- 
cision. 

It  la  first  contended  that  the  court  erred 
In  overruling  the  demurrer  to  appellee's  evi- 
dence for  the  reason  that  it  did  not  show 
that  Qie  deceased  was  employed  by  the  city 
or  any  officer  of  the  city  authorized  to  do  so. 
The  evidence  is  sufficient  under  the  above 
decision  to  require  the  submission  of  the 
case  to  the  jury.  In  the  instructions  the 
Jury  were  told  that,  before  the  appellee  could 
recover,  they  must  find  that  the  city  marshal 
had  employed  the  deceased  to  oU  the  wind- 
mill; also  what  circumstances  were  neces- 
sary to  be  proven  to  render  the  city  liable 
as  the  employer  or  master.  The  verdict  for 
the  appellee  therefore  Includes  a  finding  of 
these  essential  facts. 

The  deceased  fell  as  he  was  descending 
from  the  windmill.  A  rung  of  the  ladder, 
npon  which  be  caught  to  support  him  in  his 
descent,  came  off  of  the  upright  timbers  to 
which  it  was  nailed,  and  thus  caused  Uie  ac- 
cident It  is  contended  that  In  the  exercise 
of  ordinary  diligence  the  deceased  must  liave 
observed  the  condition  of  the  rung  when  he 
ascended  the  ladder.  On  the  other  hand,  at- 
tratlon  is  called  to  the  evidence  that  some 
time  prior  thereto  another  man  had  been 
employed  to  repair  the  ladder;  that  he 
simply  drove  in  the  old  nails,  and  thus 
brought  the  rung  dose  up  to  the  timbers  and 
concealed  the  defect;  that,  in  fact,  the  nails 
in  the  rung  that  gave  way  were  almost 
destroyed  by  rust  We  cannot  say  that  the 
conditions  were  such  that  the  trial  court  or 
this  court  could  say  that  the  deceased  was 
guilty  of  negligence.  All  this  evidence  was 
before  the  Jury,  and  they  determined  the 
question  of  fact '  in  favor  of  appellee,  and 
the  court  approved  their  verdict  The  evi- 
dence only  inferentlally  shows,  if  at  all,  that 
the  deceased  had  before  been  np  the  ladder. 

Again,  it  is  contended  that  a  municipal 
corporation  is  not  liable  tor  snch  negli- 
gence as  is  complained  of  In  this  case.  The 
reversal  of  the  ruling  on  the  demurrer  to 
the  evidence  on  the  former  appeal,  snpra. 
Is  based  on  a  theory  of  the  law  directly  op- 
posed to  this  contention,  although  the  ques- 
tion is  not  therein  discussed.  There  (78  Kan. 
710,  98  Pac.  212)  it  is  said:  "The  evidence 
offered  tended  at  least  to  prove  that  when 
the  deceased  was  injured,  he  was  in  the  em- 
ploy of  the  city,  and  that  there  was  negli- 
gence in  falling  to  fjimish  him  a  safe  place 
to  work,  and  should  have  been  submitted  to 
the  Jury."  See,  also,  Bowden  r.  Kansas 
City,  69  Kan.  587,  77  Paa  B73,  06  L.  R.  A. 
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181,  105  Am.  St  Rep.  187;  City  of  Emporia 
T.  Kowalskl,  66  Kan.  64,  71  Pac.  232.  The 
question  In  this  case  Is  betvr«en  master  and 
servant,  and  rests  upon  the  obligation  of 
the  master  to  furnish  the  employ^  a  safe 
place  to  work.  Municipalities,  as  employers. 
In  maintaining  a  well,  windmill,  and  pump 
to  furnish  water  to  the  public,  are  under  the 
same  obligation  as  other  employers  to  fur- 
nish their  employ^  a  safe  place  to  work, 
and,  under  like  conditions,  are  likewise  re- 
sponsible in  damages  to  an  employe  who  is 
injured  by  the  negligent  failure  to  perform 
this  duty. 

It  Is  contended  that  the  case  of  Bowden 
T.  Kansas  City,  supra,  is  not  applicable  be- 
cause of  the  greater  powers  of  a  city  of  the 
first  class  and  the  greater  facilities  of  Kan- 
sas City,  with  its  corps  of  officers,  to  guard 
against  injury  to  its  employes  in  main- 
taining a  fire  station.  Ko  such  distinction 
is  recognized  between  private  employers. 
Whenever  a  city,  great  or  small,  assumes  to 
employ  men  to  labor,  we  see  no  valid  reason 
for  excusing  it  from  the  attendant  obligation 
to  furnish  Its  employ&s  a  safe  place  to  work 
or  from  its  responsibility  for  a  negligent 
failure  so  to  do  which  results  In  an  injury 
to  an  employe.  Of  course,  the  question  of 
assumption  of  risk  is  determined  by  the 
facts  of  each  case. 

We  have  examined  all  the  assignments  of 
error,  and  find  nothing  to  Justify  a  re- 
versal. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 

(8(  Kan.  K8E) 
AKERS  V.  MBTROPOMTAN  ST.  RT.  CO. 
(Supreme  Court  of  Kansas.     Feb.  10,  1912.) 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Charles  Akers,  by  James  T.  Akers, 
bis  neit  friend,  against  th«  Metropolitan  Street 
Railway  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

O.  L.  Miller,  C.  A.  Miller,  and  Samuel  Maher, 
for  appellant.  A.  W.  Little,  T.  A.  Pollock,  and 
B.  C.  Little,  for  appellee. 

PER  CURIAM.  The  only  defense  pleaded 
to  this  action  for  damages  for  personal  inju- 
ries, alleged  to  have  been  caused  by  the  negli- 
gence of  appellant's  employ^,  besides  the  gen- 
eral denial,  is:   "For  a  second  and  further  an- 


swer and  defense,  this  defendant  alleges  that 
the  plaintiff  drove  his  wagon  in  front  of  a  mov- 
ing car  too  late  to  enable  the  motorman  to 
avoid  a  collision,  and  the  plaintiff  thereby  caus- 
ed any  injury  which  he  received,  and  this  is 
the  matter  complained  of  by  the  plaintiff  in 
his  petition."  Instruction  No.  l4,  given,  in 
effect  told  the  jury,  if  they  found  the  facts  stat- 
ed in  this  defense  true,  they  should  find  for  the 
defendant.  The  jury  evidently  did  not  find  the 
facts  as  alleged  in  this  defense.  The  evidence 
of  the  motorman's  negligence  was  ample  to 
sustain  the  verdict  and  judgment. 

We  have  examined  the  several  assignments 
of  error,  and  find  none  which  requires  especial 
discussion,  or  which  would  justify  a  reversal 
of  the  judgment  in  this  case. 

The  judgment  is  affirmed. 


(86  Kan.   386) 
SOHDLMAN  v.  KING  et  aL 
(Supreme  Court  of  Kansas.     Feb.  10,  1912.) 

Appeal  from  District  Court,  Finney  County. 

Action  by  8.  Schulman  against  8.  T.  King 
and  others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Affirmed. 

A.  Ho6kin80n,R.  W.  Hoskinson,  W.  R.  Hop- 
kins, and  R.  J.  Hopkins,  for  appellants.  Edgar 
Foster,  H.  A.  Gaskill,  and  Abraham  Schulman, 
for  appellee. 

PER  CURIAM.  The  findings  of  facts  are 
very  complete.  They  cover  all  the  material 
issues,  and  all  the  disputed  matters  upon  which 
the  determination  of  those  issues  depends. 
Each  finding  is  well  sastained  by  evidence,  al- 
though in  some  instances  strong  opposing  evi- 
dence appears.  The  inferences  to  be  drawn 
from  the  facts  proved  were,  of  course,  for  the 
jury.  The  verdict  and  judgment  necessarily 
follow  from  the  facts  found. 

Under  the  circumstances  just  stated,  the  in- 
structions to  the  jury  are  not  very  material, 
since  this  court  can  apply  the  law  to  the  facts 
found.  However,  the  instructions  properly  in- 
terpreted the  contract,  and  were  correct  in  all 
other  respects  which  mi^ht  by  any  possibility 
have  influenced  the  findings.  The  testimony 
objected  to  as  hearsay  and  as  self-serving  was 
properly  received.  The  plaintiff  could  not  per- 
sonally handle  or  follow  with  his  eyes  each 
sheet  of  iron  from  the  time  it  was  shipped  to 
him  until  it  went  into  the  welL  The  testimony 
of  the  plaintiff,  showing  a  standard  for  work- 
manlike construction  of  a  well,  was  clearly 
proper;  and  if  Pickering's  statement  that  the 
defendants  saw  12-inch  pipe  go  into  the  well 
were  not  material,  as  the  defendants  claim,  it 
was  harmless. 

The  two  sides  of  this  controversy  were  clear- 
ly and  fully  presented  at  the  trial.  It  is  pre- 
eminently a  fact  case,  and  no  sufficient  reason 
for  disturbing  the  findings  of  fact  appears. 

Therefore  the  judgment  of  the  district  court 
is  affirmed. 
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1(2  Cat.  m 

WALKER   ▼.    SOUTHERN   PAC.   CO. 

(L.  A.  2,729.) 

(Supreme  Court  of  California.     Jan.  80,  1912. 

Rehearing  Denied  Feb.  29,  1912.) 

1.  Damages    (|  132*)— Pebsonai.  Injuries- 
Excessive  Damages. 

Where  a  railway  mail  clerk,  who  was  earn- 
ing $1,500  per  annum,  sustained  injuries  which 
caused  permanent  deafness  in  one  ear,  and 
also  injuries  to  his  ribs  and  his  right  arm, 
which  prevented  its  further  use  for  delicate 
work,  an  award  of  f4,000  is  not  excessive. 

[E!d.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  372-.385;    Dec  Dig.  {  132.*] 

2.  Trial  (j  295*)— Instructions— Constbuo- 
TioN  AS  A  ■\Vnoi.E. 

In  an  action  for  personal  injuries,  where 
the  jury  was  charged  that  the  physical  pain 
or  mental  anguish  which  the  plaintiff  has  suf- 
fered or  will  necessarily  suffer  are  elements 
of  damage,  and  that  he  should  be  compensated 
for  his  injuries,  the  elements  of  damage  being 
his  loss  of  earning  power  and  pain  and  anxiety 
suffered  or  to  be  suffered,  a  further  instruc- 
tion that  the  plaintiff  should  be  compensated 
for  the  pecuniary  loss  likely  to  be  sustained 
by  him,  when  read  with  the  other  instructions, 
was  not  erroneous  in  permitting  the  jury  to 
enter  the  realm  of  speculation. 

[Ed.  Note. — For  other  cases,  see  Trial,  Dec. 
Dig.  i  295.»] 

Department  2.  Appeal  from  Superior  Court, 
Los  Angeles  County ;  Frank  R.  Willis,  Judge. 

Action  by  William  R.  Walker  against  the 
Southern  Pacific  Company.  From  a  judg- 
ment for  plaintiff,  and  an  order  denying  Its 
motion  for  new  trial,  defendant  appeals.  Af- 
firmed. 


3.    W.    McKlnley,   for   appellant 
Drake,  for  respondent. 


B.   B. 


MELVIN,  J.  Plaintiff,  wbo  was  a  railway 
mall  clerk,  was  injured  in  an  accident  due 
to  the  negligence  of  defendant's  servants. 
He  recovered  judgment  for  $4,000.  From 
Raid  Judgment  and  from  an  order  denying 
its  motion  for  a  new  trial  defendant  appeals. 

[1]  The  two  points  urged  by  appellant  are 

(1)  that  the  damages  were  excessive;    and 

(2)  that  the  court  erred  in  instructing  the 
Jury.  Without  going  at  length  into  the  tes- 
timony relating  to  plaintiff's  injuries,  we  may 
say  that  it  is  sufScient  to  establish  his  theory 
of  the  case  and  to  support  the  verdict.  Ac- 
cording to  the  testimony  of  experts,  the  drum 
of  plaintifTs  left  ear  was  perforated,  and  he 
was  permanently  deaf  in  that  ear.  He  tes- 
tified that  before  the  accident  he  could  bear 
perfectly;  and,  although  the  experts  differed 
as  to  the  origin  of  bis  deafness  and  the  peri- 
od of  its  existence,  we  think  that  there  was 
Bnfflcient  evidence  to  Justify  a  conclusion  of 
the  jury  that  it  was  produced  by  scalding 
water,  which  was  thrown  upo'i  his  face  and 
head  during  the  accident  D.-  Vepper  dis- 
covered a  disturbed  condition  of  the  articula- 
tion of  the  ninth  rib.  He  also  testified  that 
cicatricial  tissue  on  the  rigbt  arm,  resulting 
from  plaintiff's  Injuries,  Impeded  the  action 


of  the  muscles  to  such  an  extent  that  plain- 
tiff could  never  again  use  that  arm  for  quick 
or  delicate  work,  and  that  his  strength  in 
that  arm  would  always  be  Impaired.  From 
such  evidence  the  jury  would  have  been  Jus- 
tified In  concluding  that  plaintiff  could  never 
again  follow  his  business  as  a  mail  clerk. 
Plaintiff  was  43  years  old  at  the  time  of  the 
trial.  His  salary  at  the  time  of  the  accident 
was  $1,500  per  annum.  In  view  of  the  above 
facts,  we  cannot  say  that  the  verdict  of 
$4,000  was  excessive. 

[2]  The  court  instructed  the  jury  upon  the 
various  elements  of  damage  which  they  might 
properly  consider  in  reaching  their  verdict, 
and  one  of  these  was  "the  pecuniary  loss 
likely  to  be  sustained  by  him  (plaintiff)  dur- 
ing life."  Appellant  cites  Melone  v.  Sierra 
Railway  Co.,  151  Cal.  116,  91  Pac.  522,  as 
conclusive  of  the  matter.  In  that  case  the 
court  held  two  certain  instructions  to  be 
erroneous.  In  one  the  jurors  were  told  that 
they  might  fix  damages  in  favor  of  plaintiff 
In  any  "such  reasonable  sum  as  the  Jury 
shall  award  him  on  account  of  the  pain  and 
anxiety  he  has  suffered  or  may  suffer  by 
reason  of  his  injuries."  In  the  other  they 
were  informed  that  "in  estimating  the  dam- 
ages to  be  awarded  you  may  take  Into  con- 
sideration *  *  •  how  far  his  injuries 
are  permanent  In  their  character  and  results, 
as  well  as  the  physical  and  mental  suffering 
he  may  have  sustained  or  may  undergo  in 
the  future  by  reason  of  the  Injuries."  The 
reason  for  the  decision  was  that  the  con- 
demned instructions  permitted  the  jury  "to 
enter  the  realm  of  speculation  regarding  such 
future  suffering."  We  do  not  think  that  the 
instructions  read  as  a  whole,  as  they  must 
be,  permit  the  jury  to  enter  this  realm  of 
mere  speculation.  In  the  case  at  bar  the 
jurors  were  also  Instructed  as  follows:  "If 
yon  find  that  from  the  Injuries  received  in 
the  accident  set  out  in  the  complaint  the 
plaintiff  has  suffered  physical  pain  or  mental 
anguish,  or  that  he  will  necessarily  suffer 
such  in  the  future,  then  you  are  instructed 
that  you  may  consider  such  physical  pain 
and  mental  anguish,  and  also  the  fact  if  it 
be  a  fact,  that  he  will  continue  to  suffer 
the  same  in  the  future,  as  elements  of  dam- 
age. The  measure  of  any  recovery  in  favor 
of  the  plaintiff  herein  is  called  compensatory 
damages;  that  is,  such  a  sum  as  will  com- 
pensate him  for  injuries  he  has  sustained. 
The  elements  entering  into  such  damages  are 
the  following:  (1)  If  the  injury  has  impair, 
ed  plaintiff's  power  to  earn  money  in  the 
future,  such  a  sum  as  will  compensate  him 
for  such  loss  of  power.  (2)  Such  reasonable 
sum  as  the  jury  shall  award  him  on  account 
of  pain  and  anxiety  be  has  suffered  by  rea- 
son of  his  injuries,  or  wUl  certainly  suffer 
in  the  future." 

Taken  altogether,  the  instructions  were 
not,  we  think,  misleading.    The  instruction  of 
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which  appellant  complains  in  the  case  at 
bar  was  given  in  the  case  of  Cook  t.  Los 
Angeles  P.  E.  Ry.  Co..  134  Cal.  279,  66  Pac. 
306  (see  folio  266  of  the  transcript),  and  in 
that  case  the  court  held  that  the  instructions 
as  a  whole  stated  the  law  correctly.  We 
haye  reached  the  same  conclusion  in  this 
case. 
The  judgment  and  order  are  affirmed. 

We  concur:   LORIGAN,  J. ;  HENSHAW,  J. 


162  Cal.  91 

In  re  KIRBY'S  ESTATE.     (S.  F.  5,944.) 
(Supreme  Court  of  California.    Jan.  27,  1912.) 
Descent  and  Distbibution  (|  51*)— Heibs— 
Disqualification   to   Take— Killing   In- 
testate—"Mubder"— Manslaughter. 

One  who,  as  heir,  would,  under  Civ.  Code,  S 
1386,  share  in  the  estate  of  decedent,  is  not,  b; 
reason  of  his  conviction  of  manslaughter  for 
killing  intestate,  within  section  1409,  declaring 
that  no  one  convicted  of  "murder"  of  deceased 
shall  succeed  to  any  of  his  estate;  "murder" 
not  only  being  a  technical  word  within  section 
13,  requiring  such  words  to  be  construed  ac- 
cording to  their  peculiar  or  technical  meaning, 
but  being  precisely  defined  by  Pen.  Code,  |  187, 
so  as  to  exclude  manslaughter,  and  Pol.  Code, 
S  4480,  requiring,  with  relation  to  each  other, 
the  provisions  of  the  four  Codes  to  be  construed 
as  though  they  were  all  parts  of  the  same 
statute. 

[Ed.  Note.— For  other  cases,  see  Descent  and 

Distribution,  Cent.  Dig.  i  133;  Dec.  Dig.  S  51.* 

For  other  definitions,  see  Words  and  Phrases, 

vol.  6,  pp.  4632-4637 ;    vol.  8,  pp.  7726.  7727.] 

Deiwrtment  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Thomas  F.  Graham,  Judge. 

In  the  matter  of  the  estate  of  Patrick 
Kirby,  deceased.  From  an  order  of  distri- 
bution, James  Kirby  appeals.    Reversed. 

Snllivan  &  Sullivan  and  Theo.  J.  Roche, 
for  appellant.  Culllnan  &  Hickey,  for  re- 
spondent. 

SHAW,  J.  This  Is  an  appeal  from  a  final 
order  of  distribution  of  the  estate  of  Pat- 
rick Kirby,  deceased. 

Patrick  Kirby  died  intestate  on  January 
18,  1910,  leaving  neither  wife,  issue,  father, 
nor  mother  surviving.  His  surviving  heirs, 
according  to  section  1386  of  the  Civil  Code, 
were  two  brothers,  Michael  and  James  Kir- 
by, one  sister,  Bridget  Mannion,  and  the 
children  of  ESlen  Daly,  a  deceased  sister. 
On  December  1,  1910,  Michael  Kirby  trans- 
ferred his  interest  in  Patrick's  estate  to  one 
James  Kirby,  a  son  of  said  Michael.  Said 
James  Kirby  is  the  appellant  herein.  On 
February  23,  1910,  Michael  Kirby  was  duly 
charged  by  Information,  in  the  superior 
court  of  the  city  and  county  of  San  Fran- 
cisco, with  the  murder  of  said  Patrick  Kir- 
by. On  July  1,  1910,  be  was,  upon  said 
charge,  convicted  of  the  crime  of  manslaugh- 
ter. An  appeal  was  taken  from  the  Judg- 
ment of  conviction,  and  It  has  been  atUrmed 


and  has  become  final.  Because  of  this  con- 
viction, the  court  below  refused  to  distrib- 
ute the  share  of  Michael  Kirby  to  his  as- 
signee, James  Kirby,  and  distributed  the  en- 
tire estate  to  the  other  persons  above  men- 
tioned.   It  is  claimed  that  this  was  error. 

By  section  1386,  if  a  person  dies  intestate, 
leaving  neither  issue,  husband  nor  wife,  fa- 
ther nor  mother  surviving,  his  estate  goes  to 
his  brothers  and  sisters,  and  to  the  cMldren 
or  grandchildren  of  any  deceased  brother  or 
sister  by  right  of  representation.  An  excep- 
tion to  this  rule  is  declared  by  section  1409, 
a  new  section  added  to  the  same  title  in 
1900.  It  Is  as  follows:  "No  person  who  has 
been  convicted  of  the  murder  of  the  dece- 
dent shall  be  entitled  to  succeed  to  any  por- 
tion of  his  estate;  but  the  portion  thereof  to 
which  he  would  otherwise  be  entitled  to  suc- 
ceed descends  to  the  other  persons  entitled 
thereto  under  the  provisions  of  this  title." 
If  Michael  Kirby  was  not  "convicted  of  the 
murder"  of  Patrick  Kirby  within  the  mean- 
ing of  this  section,  then  James  Kirby,  the 
assignee  of  Michael,  is  entitled  to  succeed  to 
one-fourth  of  the  estate.  What,  then,  is  the 
true  meaning  of  the  words  last  quoted? 

"Words  and  phrases  are  construed  accord- 
ing to  the  context  and  approved  nsage  of  the 
language;    but  technical  words  and  phrases, 
and  such   others   as   may   have  acquired  a 
peculiar  and  appropriate  meaning  in  law,  or 
are  defined  in  the  succeeding  section,  are  to 
be  construed  according  to  such  peculiar  and 
Appropriate    meaning    or    definition."      Civ. 
Code,  f  13.  The  word  "murder"  is  a  technical 
word.     It  not  only  has  acquired  a  peculiar 
and  appropriate  meaning  in  the  law  of  this 
state,  and  in  the  law  generally,  but  It  has 
been  precisely  defined  by  our  statute.    The 
Penal  Code  defines  It  as  follows:     "Murder 
is  the  unlawful  killing  of  a  human  being, 
with  malice  aforethought."    Section  187.     It 
is  divided  into  two  degrees,  the  first  degree 
including  all  premeditated,   willful,  and  de- 
liberate murders,  and  all  killing  done  in  the 
perpetration   or   attempt  to  perpetrate   cer- 
tain lesser  crimes,  the  second  including  all 
other  kinds  of  murder.     Section '  189.     Mur- 
der of  the  first  degree  is  punishable  by  deatb 
or  imprisonment  for  life.    Murder  of  the  sec- 
ond degree  by  Imprisonment  not  less  than  ten 
years.     In  ordinary   usage  and  at  common 
law  the  word  has  the  same  meaning.    Web- 
ster's Die;    1  Wharton's  Crlm.  Law,  |  303. 
The  word  "manslaughter,"  whether  in  com- 
mon usage,  at  common  law,  or  by  our  stat- 
ute, has  a  very  different  meaning.    The  Pe- 
nal Code  defines  it  as  "the  unlawful  killing 
of  a  human  being,  without  malice,"  and  de- 
clares It  to  be  of  two  kinds:    E^st,  "volun- 
tary— upon  a  sudden  quarrel  or  heat  of  pas- 
sion;" second,  "involuntary — In  the  commis- 
sion of  an  unlawful  act,  not  amounting   to 
felony;  or  in  the  commission  of  a  lawful  act 
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wblcb  mlgbt  produce  death,  in  an  unlawful 
manner,  or  witbont  due  caution  or  drcnm- 
spectlon."  The  meaning  at  common  law  and 
In  ordinary  usage  is  substantially  the  same. 
See  Webster's  Die;  1  Wbar.  Cr.  Law,  {S 
304,  305.  It  wiU  be  noted  that  it  excludes 
the  element  of  deliberation  and  premedita- 
tion. 

With  relation  to  each  other,  the  provisions 
of  the   four   Codes   must  be  construed   as 
thoagh  they  were  all  parts  of  the  same  stat- 
ute.    Pol.  Code,  i  4480.     From  these  rules 
and    definitions   the   conclusion    necessarily 
follows  that  a  conviction  of  manslaughter 
Is  not  a  conviction  of  murder.    It  la  a  con- 
viction  of  a   dMTerent  offense,  an   offense 
which  does  not  include  all  the  criminal  ele- 
mcDts  of  the  crime  of  murder.    The  distinc- 
tion has  indeed  been  carried  ao  far  that  It 
Is  well  settled  that  a  conviction  of  man- 
slaughter upon   a  charge  of  murder  is,  in 
legal    effect,    an   acquittal   of    the    murder 
charge.     People  v.  GUmore,  4  Cal.  870,  60 
Am.  Dec.  620;  People  v.  Backus,  5  Cal.  278; 
People  V.  Gordon,  99  Cal.  230,  S3  Pac.  001; 
People  ▼.  Muhlner,  115  Cal.  807,  47  Pac. 
128.    It  follows  that  Michael  Elrby  has  not 
been   convicted  of   the  murder  of   Patrick 
Kirby,  that  he  does  not  come  within  the  ex- 
ception made  by  section  1400,  and  that  he 
was  entitled  to  the  share  provided  by  sec- 
tion 1386.    Whether  this  accords  with  natu- 
ral right  and  Justice  Is  a  question  npon  which 
we  cannot  enter.    The  right  of  inheritance 
In  this  state  does  not  depend  upon  the  ideas 
of  court  or  counsel  as  to  Justice  and  natural 
rlsht.    The  entire  matter  is  in  the  control 
of  the  Legislature,  and  depends  wholly  upon 
the  provisions  of  the  statute,  regardless  of 
onr  notions  of  natural  right  and  justice.    Es- 
tate of  Wllmerdlng,   117  Cal.   284,  49  Pac. 
181;    Sharp  v.  Loupe,  120  Cal.  81.  52  Pac. 
184.  686;   Estate  of  Porter,  120  Cal.  88,  61 
Pac.  658,  78  Am.  St  Rep.  7a    The  statute 
having  made  the  distinction  between  mur- 
der and  manslaughter,  the  courts  cannot  ig- 
nore it  or  create  a  deflnltlon  of  the  word 
"murder"  different  from  that  declared  in  the 
statute  and  from  that  of  the  common-law 
and  ordinary  nsage.    There  Is  no  ambiguity 
In  the  language  and  nothing  is  left  to  con- 
stmctlon.     The  appellant  should   have  re- 
c^ved  one-fonrth  of  the  estate,  and  the  re- 
fnsal  to  give  it  to  him  was  erroneous. 
The  order  Is  reversed. 

W«  concur:  SL0S8,J.:  ANGBLLOTTI,  t. 


(in  Cal.  UO) 

HERSHET  V.  BRISTOL  et  al.    (L.  A.  2,654.) 

(Supreme  Obnrt  of  California.    Jan.  29,  1912.) 

Appbai,  aho  Bbbob  (8  616*)— Rbcobd— Urau- 
thenticatxo  papers. 

Where  the  transcript  on  appeal  from  an 
order  contains  no  bill  of  exceptions,  and  the 
papers  contained  in  it  are  not  anthenticated  in 


the  manner  required  bjr  Supreme  Court  rule 
29  (119  Pac.  — ),  the  record  preseQta  no 
question  for  review,  since  the  anauthenticated 
papers  are  not  a  part  of  tlie  record  and  cannot 
be  considered  on  appeal,  and  the  order  will  be 
affirmed. 

[Ed.  Note.— For  other  caaea,  see  Appeal  and 
B"or,  Cent  Dig.  U  2714-2718;  Dec.  Dig.  f 
616.*] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Chas.  Munroe, 
Judge. 

Action  by  Mira  Hershey  against  Emma  R. 
Bristol  and  another.  From  an  order  deny- 
ing a  motion  to  vacate  an  order  for  the  is- 
suance of  a  writ  of  assistance  and  to  recall 
the  writ  defendant  Jennie  A.  Bristol  ai;>- 
peals.    Affirmed. 

William  Freeman,  Ray  L.  Chesebro,  and 
Alonzo  D.  Hltchco(^,  for  appellant  Lynn 
Helm  and  E.  S.  Williams,  for  respondent 

HENSBAW,  J.  This  Is  an  appeal  from  an 
order  denying  appellant's  motion  to  vacate 
an  order  for  the  issuance  of  a  writ  of  as- 
sistance and  to  recall  the  writ 

The  transcript  contains  no  bill  of  excep- 
tions, nor  are  the  papers  contained  in  it 
authenticated  as  "the  papers  and  evidence 
used  or  talien  on  the  hearing  of  the  motion" 
in  any  other  way,  as  required  by  rule  29 
of  this  court  (119  Pac.  xiv).  "Unauthentl- 
cated  papers  in  a  transcript,  in  which  there 
Is  no  bill  of  exceptions,  constitute  no  part  of 
a  record  which  can  be  considered  on  appeal." 
Nash  V.  Harris,  67  Cal.  242 ;  Herrllch  v.  Mc- 
Donald, 80  Cal.  472,  22  Pac.  209:  Melde  v. 
Reynolds,  120  Cal.  237,  62  Pac.  491;  Skinner 
V.  Horn,  144  Cal.  278,  77  Paa  904.  The  re- 
sult is  that  appellant  presents  no  record  up- 
on which  the  order  appealed  from  can  be  re- 
viewed, and  respondent's  motion  to  affirm 
the  order  must  be  and  therefore  Is  granted. 
Skinner  v.  Horn,  supra;  Skinner  v.  Horn, 
148  Cal.  62,  79  Pac.  697;  Power  v.  Fairbanks, 
146  CaL  611,  80  Pac.  1075;  Wyckoff  v.  PaJ- 
aro  R.  C.  Co.,  146  Cal.  6S1,  81  Pac.  17. 

We  concur:    MELVIN.  J.;  LORIGAN,  J. 


(162  Cat.  131) 
MAJORS  T.  COKNOR  et  aL  (L.  A.  2,725.) 
(Snpteme  Otnrt  of  California.  Jan.  80,  1912.) 
1.  Mastbb  and   Sebvawt  (i  277*)— Injttbms 

TO    SBBVART— EVIDENCK. 

Evidence,  in  an  action  for  injnriea  to  a 
person,  caused  by  a  falling  wall,  tield  sufficient 
to  support  a  findins  that  he  was  a  servant 
within  Civ.  Code,  |  2009,  de6ning  a  servant  as 
on*  employed  to  render  personal  service  to  his 
employer  otherwise  than  in  the  pursuit  of  an 
independent  calling,  and  who  in  such  service 
remains  wholly  under  the  control  and  directioa 
of  the  master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  I  953;    Dec.  Dig.  i  277.*] 
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2.  Neoi,io«itct  (5  55*)— Tnjttbies  to  Servant 
— Independent  Contractor. 

An  Independent  contractor.  Injured  by  a 
falling  wall_,  which  be  was  building,  may  recov- 
er for  his  injuries,  where  the  original  contrac- 
tors assumed  to  direct  the  work,  either  person- 
ally or  through  a  foreman,  as  they  thereby  afl- 
samed  the  responsibility  which  would  otherwise 
have  rested  upon  such  contractor. 

[EM.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  i  68;   Dec.  Dig.  g  55.*] 

3.  Master  and  Servant  (|  185*)— Injubies 
TO  Servant  —  Neoligence  or  Feixow 
Servant. 

A  master  is  liable  for  tbe  negligence  aris- 
ing from  the  furnishing  of  a  perilous  place  to 
work,  even  though  he  has  no  actual  knowledge 
of  such  condition,  so  that,  though  piers  upon 
which  a  wall  was  built  were  built  by  fellow 
servants  of  a  person  who  was  injured  by  the 
falling;  of  tbe  wall,  where  the  master's  attention 
was  directed  to  such  piers  by  reason  of  his  hav- 
ing offered  a  reward  to  the  workman  who  built 
the  best-looking  pier,  he  is  liable  for  an  injury 
caused  by  the  wall  falling  on  account  of  tiieir 
insufSciency. 

[EM.  Note. — For  other  cases,  aee  Master  and 
Servant,  Cent.  Dig.  §{  385-421;  Dec.  Dig.  t 
185.*] 

4.  Master  and  Servant  (|  235*)— Injxtries 
TO  Servant— Contributory  NEOLiaBNCE— 
Pailuee  to  Investigate  Conditions. 

Where  a  workman  engaged  in  building  a 
wall  upon  an  I-beam,  supported  by  piers,  was 
ignorant  of  the  insufficiency  of  the  piers  to  sus- 
tain the  wall,  he  wa^  under  no  duty  to  investi- 
gate, and  was  guilty  of  no  negligence  in  failing 
to  observe  the  faulty  condition  of  the  piers. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  710-722;  Dec.  Dig.  | 
235.*] 

5.  Evidence  (§  471*)— Opinion. 

Where  a  defendant,  in  an  action  for  inju- 
ries occasioned  by  a  falling  wall,  sought  to  es- 
tablish that  tbe  person  injured  waa  an  inde- 
pendent contractor,  questions  to  the  plaintiff 
and  other  witnesses,  as  to  whose  control  the 
workmen  whom  the  plaintiff  produced  were  un- 
der, are  equivalent  to  an  inquiry  as  to  who 
gave  tbe  orders,  and  are  not  obpectionable  as 
calling  for  the  opinions  of  the  witnesses. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |{  214&-2185;    Dec.  Dig.  §  471.*] 

4L  Master  and  Servant  (|  264*)— Injuries 

—Evidence. 

Where,  in  an  action  for  injuries  from  a 
falling  wall,  the  plaintiff  had  secured  workmen 
for  the  building  of  the  wall  under  contract  with 
defendant,  the  original  contrac-tor,  and  there 
was  a  controversy  whether  plaintifl!  was  an  in- 
'dependent  contractor  or  a  servant,  a  question 
to  him,  as  to  whether  he  gave  directions  for 
the  building  of  the  piers  which  supported  an 
I-beam  upon  which  the  wall  in  question  was 
built  was  not  objectionable  as  calling  for  evi- 
dence impeaching  the  contract  of  tbe  plaintiff, 
but,  on  the  contrary,  supported  bis  tneory  of 
tbe  contract  and  was  proper. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  264.*] 

7.  Witnesses  ({  286*)— Redirect  Bxavina- 

TION. 

The  court  may  in  Its  discretion,  on  redi- 
rect examination,  permit  counsel  to  ask  ques- 
tions not  strictly  allowable  in  such  examina- 
tion. 

ri?d.  Note.— For  other  cases,  aee  Witnesses, 
Cent  Dig.  SS  930,  904-009;   Dec.  Dig.  |  286.*] 


a  E^VIDENCE    (I  474*)— OOMPTTINCT— KnOWI- 
EDGE  OF    SUBJECT-MaTTER. 

In  an  action  for  injories  from  a  faUinc 
wall,  brought  by  a  mason  employed  thereon, 
another  mason,  acquainted  with  the  plaintiff 
and  his  work,  was  qualified  to  testify  as  to 
the  amount  of  work  the  plaintiff  oonld  do  both 
before  and  after  tbe  injury. 

[Ed.  Note.— For  other  cases,  see  Evidenceb 
Cent  Dig.  U  2196-2219;   Dec  Dig.  i  474.*] 

».  EIVIDBNCB      (I      474*)— COIIFEIENCT— ReI.A> 

TION. 

A  son  of  a  person  Injured  may,  in  an  ac- 
tion for  such  injuries,  testify  as  to  tbe  capaci- 
ty of  the  plaintiff  for  work,  both  before  and 
after  the  injury. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §{  2196-2219;    Dec.  Dig.  i  474.*] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Walter  Bord- 
well.  Judge. 

Action  by  A.  Majors  against  M.  W.  Con- 
nor and  another.  From  a  Judgment  tot 
plaintiff,  defendants  appeal.    Affirmed. 

J.  Wiseman  Macdonald,  for  appellants. 
H.  T.  Ciordon,  A.  P.  Thomson,  and  F.  McD. 
Spencer,  for  respondent. 

MELVIN,  J.  Plaintiff  was  Injured  by  the 
falling  of  a  brick  wall  in  course  of  construc- 
tion, upon  which  he  was  working  at  the  time 
as  a  mason.  The  wall  In  question  was  a 
part  of  an  addition  to  the  Hotel  Melrose  tn 
Los  Angeles,  and  its  fall  was  due  to  the 
collapse  of  faultily  constructed  piers  on  tbe 
north  half  of  said  addition.  The  Connor  & 
Perry  Investment  Company  was  sued  as  the 
contractor,  and  defendant  Connor  as  man- 
ager of  said  company.  A  verdict  in  favor  of 
Majors,  tbe  plaintiff,  for  $1,250  was  returned 
by  the  Jury,  and  Judgment  was  entered  ac- 
cordingly. From  said  Judgment,  and  from 
an  order  denying  their  motion  for  a  new 
trial,  defendants  appeal. 

Two  general  propositions  are  stated  by  ap- 
pellants as  bases  of  their  argument  on  this 
appeal.  One  Is  that  the  evidence,  without 
question,  proved  plaintiff  to  be  an  independ- 
ent contractor.  The  other  is  that,  if  he  was 
not  an  independent  contractor,  then  bla  injn- 
ries  were  due  to  the  negligence  of  Ids  fellotr 
servants. 

[1,2]  Regarding  the  terms  upon  which 
Majors  was  to  work,  there  was  a  conflict  of 
evidence.  It  is  not  disputed  that  he  was  to 
employ  the  men  to  assist  him  In  the  brick- 
work, and  was  to  furnish  the  tools,  wheel- 
barrows, mixing  bins,  and  other  things  nec- 
essary for  the  use  of  the  bricklayers,  and 
was  to  be  paid  a  certain  sum  per  thousand 
brick  laid  as  compensation  for  himself  and 
his  assistants.  Nor  is  there  any  question 
that  the  materials  nsed  in  tbe  construction 
of  the  addition  to  the  hotel  were  to  be  fur- 
nished by  the  defendant,  and  that  the  brick- 
layers and  laborers  hired  by  Majors  were  to 
be  actually  paid  by  defendants  from  amounts 
due  Majors  under  the  contract    There  Is  a 
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«barp  conflict,  however.  In  the  testimony  of 
the  witnesses  who  spoke  with  reference  to 
the  authority  to  direct  the  worlc.  Connors 
«aid  that  he  reserved  no  right  of  supervision 
nor  dictation  of  the  manner  In  which  the 
work  was  to  be  done.  He  had  a  foreman, 
named  Crow,  whose  duty,  he  said,  was  mere- 
ly to  see  tliat  Majors  followed  the  proper 
lines  in  laying  the  foundations,  and  erected 
the  piers  of  the  size  and  at  the  places  indi- 
cated in  the  specifications.  Plaintiff  testified, 
however,  that  as  a  part  of  his  agreement  he 
was  to  do  whatever  Crow  told  him  to  do. 
At  least  three  of  the  men  employed  on  the 
building  testified  that  they  were  working, 
not  under  the  supervision  of  Majors,  but 
were  directed  in  their  labors  by  either  Crow 
or  Connor.  Majors  also  said  tliat  he  worked 
under  the  directions  of  Connor  or  Crow. 
There  was  abundant  evidence,  therefore,  to 
Justify  the  Jury  in  concluding  that  Majors 
did  not  occupy  the  position  of  an  independent 
contractor,  but  that  he  was  a  servant,  as 
that  term  is  defined  in  section  2009  of  the 
Civil  Code.  As  counsel  for  respondent  phrase 
it,  "This  was  one  of  those  simple  work  con- 
tracts often  favored  by  close-figuring  owners 
who  do  their  own  building.  •  •  •  They 
adopt  the  device  of  buying  so  much  labor  in 
gross  from  a  single  workman;  the  latter 
taking  the  chance  of  thereby  making  a  slight 
increase  in  his  own  day's  wages."  Even  if 
the  agreement  as  originally  made  could  be 
considered  as  one  whereby  Majors  became  an 
independent  contractor,  nevertheless  Connor, 
by  assuming  to  direct  the  work,  either  per- 
sonally or  through  his  foreman,  took  the 
responsibility  upon  himself  and  his  codefend- 
ant  which  might  have  rested  otherwise  upon 
plaintiff.  1  Thompson  on  Neg.  §  658;  2  Bailey 
on  Personal  Injuries,  i  25S1;  Giacomiul  v. 
Pacific  Lum.  Co.,  5  Cal.  App.  220,  89  Paa 
1060. 

[3}  PlaintifTs  son  and  another  mason  built 
the  faulty  piers  that  finally  collapsed  under 
the  weight  of  the  wall  constructed  upon  the 
I-beam,  which  rested  upon  said  piers.  It  is 
undisputed  that  plaintiff  had  nothing  to  do 
with  the  actual  construction  of  these  piers. 
He  also  testified  that  he  was  unaware  of  the 
method  used  in  building  them.  Was  plain- 
tiff, under  such  evidence,  which  the  Jury  had 
the  right  to  accept,  in  a  position  to  deny  that 
he  was  injured  by  the  carelessness  of  a  fel- 
low servant?  We  must  answer  this  question 
afiirmatively.  There  was  abundant  testi- 
mony showing  that  the  piers  were  mere  tap- 
ering circular  chimneys  of  half  bricks,  filled 
In  with  mortar  and  "sprawls"  or  fragments 
of  brick.  So  constructed,  they  were  totally 
Inadequate  to  carry  the  weight  of  the  wall 
which  was  to  be  built  above  the  I-beam. 
George  Adele,  one  of  the  masons,  testified 
that  this  method  of  construction  was  followed 
by  reason  of  the  express  direction  of  Connor, 
who  promised  a  doUar  to  the  man  who  would 
build  the  best-looking  pier.  Wolf,  one  of  the 
carpenters  employed  on  the  building,  corrob- 


orated Adele  in  this  statement.  Connor  ad- 
mitted that  he  offered  a  dollar  to  the  man 
who  should  construct  the  best  pier,  and  that 
after  the  north  piers  were  built  he  gave  each 
of  the  workmen  a  dollar.  He  denied  giving 
any  direction  for  the  building  of  the  piers 
in  the  manner  described  by  Adele;  but  upon 
the  conflict  of  evidence  the  Jurors  might  well 
conclude  that  Connor  ordered  the  men  to 
construct  the  piers  In  a  manner  to  leave 
them  inadequate  for  the  weight  which  was 
to  be  placed  upon  them,  and  that  after  they 
were  so  built  his  attention  was  particularly 
directed  to  them  by  reason  of  his  promised 
reward  to  the  builder  of  the  most  sightly  col- 
umn. According  to  the  testimony  of  the 
plaintiff,  Connor  ordered  him  to  proceed  with 
the  building  of  the  wall  after  the  I-beam  had 
been  placed  on  top  of  the  north  piers.  Snch 
a  state  of  facts  would  not  support  the  "fel- 
low servant"  doctrine.  The  place  upon  the 
wall  where  plaintiff  was  working  at  the  time 
of  the  accident  was  unsafe,  and  the  negli- 
gence arising  by  reason  of  furnishing  such  a 
perilous  place  for  the  workman  is  chargeable 
directly  to  the  master;  and  this  is  the  rule 
even  when  the  master  has  not,  as  here,  ac- 
tual knowledge  of  the  danger.  The  piers, 
topped  by  the  I-beam,  constituted  a  means 
or  appliance  furnished  for  the  prosecution  of 
further  work.  In  other  words,  this  case  is 
clearly  within  the  doctrine  of  those  which 
hold  that  a  tunnel,  as  fast  as  it  is  completed, 
becomes  an  appliance,  furnished  by  the  mas- 
ter, by  which  the  remaining  work  Is  to  be 
prosecuted.  Hanley  v.  California  Bridge  Co., 
127  Cal.  237,  59  Pac.  577,  47  L.  R.  A  897; 
McHae  V.  Brlckson,  1  Cal.  App.  326,  82  Pac. 
210.  Essentially  the  same  rule  Is  also  ex- 
pressed in  MuUin  v.  California  Horseshoe 
Co.,  105  Cal.  83,  38  Pac.  535,  and  Galasso  v. 
Natl.S.  S.  Co.,  27  App.  Dlv.  169,  50  N.  Y. 
Supp.  41T. 

[4]  The  Jury  was  also  Justified  la  finding 
plaintiff  guilty  of  no  negligence  in  falling  to 
observe  the  faulty  condition  of  the  piers.  If 
he  was,  as  he  testified,  actually  Ignorant  of 
existing  conditions,  he  was  under  no  obliga- 
tion to  investigate.  Starr  v.  Kreuzberger, 
129  Cal.  124,  61  Pac.  787,  79  Am.  St.  Rep.  92; 
Silveira  v.  Iversen,  128  Cal.  187,  60  Pac.  687; 
Dolan  v.  Sierra  RaUway  Co.,  135  Cal.  439,  67 
Pac.  686. 

[S]  Appellant  calls  our  attention  to  the 
court's  rulings  in  the  admission  of  certain 
evidence.  Plaintiff  was  asked  this  question: 
"When  you  produced  the  labor,  the  men,  and 
put  them  on  the  Job,  under  whose  control 
and  management  were  they?"  An  objection, 
on  the  ground  that  the  question  called  for 
the  conclusion  of  the  witness,  was  overruled, 
and  he  answered,  "Mr.  Crow  and  Mr.  Con- 
nor." Similar  objection  was  interposed  with- 
out success,  and  the  same  answer  was  given, 
to  the  question  asked  of  witness  Adele,  "Un- 
der whose  control  did  you  do  the  work?"  We 
do  not  see  that  either  question  called  for  a 
conclusion.     Both   were  tantamount  to  an 
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inquiry,  "Who  gave  the  orders?"  Questions 
calling  for  answers  much  nearer  the  border 
line  of  conclusion  have  been  held  not  errone- 
ous. Kaltschmidt  v.  Weber,  145  Cal.  598,  79 
Pac.  272;  Bunting  v.  Salz,  22  Pac.  1133; 
Nathan  v.  Dlersaen,  146  Cal.  66,  79  Pac.  739. 

[I]  The  court  committed  no  error  in  over- 
ruling the  objection  to  the  question  propound- 
ed to  plaintiff:  "Did  you  give  those  men  that 
built  the  piers,  the  north  piers,  instructions 
how  to  build  them?"  The  ground  ol  the  ob- 
jection was  that  the  plaintiff  was  seeking  to 
impeach  hla  own  contract.  On  the  contrary, 
we  think  the  question  called  for  a  fact,  which 
the  answer  revealed,  tending  to  supiiort  the 
plalntifTs  theory  of  the  contract. 

[7-1]  During  the  examination  of  Newton 
Majors,  he  was  asked  the  following  question: 
"Now,  you  say  yon  worked  with  your  father, 
both  before  and  since  the  accident.  What  was 
his  capacity  for  work  before  the  accident,  as 
compared  with  it  since  the  accident?"  To 
this  question  there  was  an  objection,  on  the 
ground  that  the  witness  was  not  qualified  to 
testify,  and  on  the  further  ground  that  it 
was  not  proper  redirect  examination.  The 
court  said,  "Oh,  he  may  answer,"  and  witnes:) 
replied:  "Well,  I  don't  think  he  could  do 
near  the  work.  I  know  he  could  not  do  the 
work  now  that  he  could  do  before  this  thing 
happened."  Even  If  the  latter  part  of  the 
objection  were  timely,  the  court's  remark 
was  equivalent  to  a  ruling  that  discretion 
would  be  exercised  In  permitting  counsel  to 
proponnd  a  question  not  strictly  allowable 
on  redirect  examination.  Such  discretion 
may  always  be  used.  The  rest  of  the  ob- 
jection is  entirely  without  force.  In  the 
first  place,  the  witness  was  himself  a  mason, 
and  qualified  to  speak  with  reference  to  the 
amount  of  work  which  his  father  could  do  at 
his  trade  as  compared  with  that  which  he 
could  accomplish  before  the  accident.  But, 
even  if  the  witness  had  not  been  an  expert 
in  this  matter,  his  relation  to  and  intimate 
acquaintance  with  plaintiff  would  have  been 
sufficient  to  qualify  him  to  answer.  Robin- 
son V.  Exempt  Fire  Co.,  103  Cal.  6,  36  Pac. 
956,  24  li.  R.  A.  716,  42  Am.  St.  Rep.  93. 

The  Instructions  fully  and  fairly  delivered 
the  law  to  the  Jury,  and  were  without  mate- 
rial error. 

The  Judgment  and  order  from  which  the 
defendants  have  appealed  are  affirmed. 

We  concur:   LORI6AN,  J.;  HENSHAW,J. 


U3  Cal.  87 

CIMPHER  et  al.  v.   CITY   OF  OAKLAND. 

(S.  F.  6,766.) 

(Supreme  Court  of  California.     Jan.  27,  1912. 

RehearlDK  Denied  Feb.  24,  1912.) 

1.  Adverse  Pobbebsion   (§  7*)— Tidelands — 
Acquisition  by  Pbescription. 

'Tidelands  on  any  navigable  estuary,  over 
vrhicii    the    tides    regularly    ebb    and    flow,    are 


charged  with  a  public  trust  for  purposes  of 
navigation  and  fishery,  and  so  cannot  be  ac- 
quired by  prescription  by  a  private  person. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Poesession,  Cent.  Dig.  {{  24-42-,  Dec.  Dig.  S 
7.*] 

2.  MUNICIPAI.    COBPOBATIONS     (|     225*)— Dl8- 

POSiTioN  or  Property. 

A  mere  resolution  of  a  city  council,  not 
signed  by  its  mayor  or  shown  to  have  been 
passed  over  bis  veto,  purporting  to  grant  prop- 
erty of  the  city,  is  ineffectual,  not  being  in  ac- 
cordance with  the  method  provided  by  its  char- 
ter (St.  1862,  pp.  338,  342,  353,  H  4,  8,  61,  53) 
for  disposing  of  its  property. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,   Dec.  Dig.   f   225.*] 

8.  NAViflABLE  Waters  (|  37*)— Tidelando— 
Grant  to  City— "Private  Persons,  Part- 
nerships, OR  Corporations." 

Const,  art.  15,  S  3,  providing  that  certain 
tidelands  shall  be  withheld  from  grant  or  sale 
to  "private  persons,  partnerships,  or  corpora- 
tions," does  not  prohibit  its  grant  to  a  munici- 
pal corporation,  "private"  qualifying  each  of 
the  three  words  following  it ;  though,  when 
granted  to  a  city,  the  prohibition  protects  it 
from  grant  or  sale  by  the  cit^  to  privates,  ex- 
cept as  it  may  be  properly  disposed  of  in  fur- 
therance of  the  trust  on  which  it  is  held — that 
is,  to  subserve  the  public  uses  of  navigation 
and  fishery. 

WEd.   Note.— For   other  cases,   see  Navigable 
aters,  Dec.  Dig.  |  37.»] 

4.  Statutes  d  77*)— Local  Special  Leois- 

LATION. 

Act  March  22,  1909  (St.  1909,  p.  66ol. 
granting  to  a  city  all  the  state's  interest  iu 
certain  tidelands,  is  not  within  the  inhibition 
of  the  Constitution  against  local  special  legis- 
lation. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  {  77.»] 

Departnient  1.  Appeal  from  Superior  Court, 
Alameda  County;  John  Ellsworth,  Judge. 

Action  by  Etta  O.  Clmpher  and  another 
against  the  City  of  Oakland.  Judgment  for 
defendant    Plaintiffs  appeal.    Affirmed. 

J.  C.  Bates,  for  appellants.  John  W.  Stet- 
son, City  Atty.,  William  H.  O'Brien,  Asst. 
City  Atty.,  and  B^.  F.  Woolner,  for  respond- 
ent 


fiHAW,  J.  The  plaintiffs  appeal  from  a 
Judgmoit  In  favor  of  the  defendant  The 
controversy  between  the  parties  is  over  the 
title  to  the  premises  in  the  city  of  Oakland 
known  as  the  Lake  Merritt  Boathouse,  being 
an  area  75  feet  square  of  the  waters  of  Lake 
Merritt.  Plaintiffs  claim  title  by  prescrip- 
tion and  also  under  a  resolution  of  the  city 
council  of  Oakland,  adopted  December  7^ 
1874,  purporting  to  grant  the  right  to  use 
said  space  for  a  boathouse,  forever  and  ex- 
clusively, to  Samuel  Merritt  Plaintiffs  have- 
succeeded  to  wliatever  right  or  title  Merritt 
obtained  by  the  resolution. 

[1]  It  was  admitted  on  the  trial  that  the 
space  in  question  is  tideland  situated  upon 
a  navigable  estuary,  and  over  which  the  or- 
dinary tides  regularly  ebb  and  flow.     This 


•For  other  cases  see  aams  topic  and  section  NUMBER  in  Deo.  Dig.  *  Am.  Dls.  Kojr  No.  Soriea  *  B«p'r  Indexes. 
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being  tbe  case,  It  was  charged  wltb  a  public 
trust  for  the  purposes  of  naTlgation  and 
fishery,  and  no  title  thereto  could  be  obtained 
by  any  private  person  by  prescription.  Peo- 
ple V.  Kerber,  152  CaL  781,  93  Pac.  878,  125 
Am.  St  Rep.  03.  The  title  by  prescription 
therefore  fails.  The  fact  of  possession  by 
plaintiffs  Is  good  to  defeat  the  defendant's 
claim  only  In  case  the  def^idant  showa  no 
title  or  right  thereto. 

[2]  The  resolution  of  the  Oakland  city 
council  was  Indfectual  to  grant  or  convey 
title.  The  act  of  1852,  Incorporating  the 
town  of  Oakland,  purported  to  grant  to  said 
town  the  lands  lying  within  Its  limits,  as 
therein  specified,  situated  between  high  tide 
and  ship  channel.  Tbe  grant  was  made  to 
facilitate  the  construction  of  wharves  and 
other  Improvements.  Stats.  1852,  p.  180. 
The  city  of  Oakland  succeeded  to  all  the 
rights  and  properties  belonging  to  the  town 
when  it  was  changed  to  a  city.  Stats.  1854, 
p.  187,  I  12.  We  cannot  ascertain,  from  the 
boundary  line  as  defined  In  these  acts,  wheth- 
er the  premises  In  controversy  are  within 
the  limits  of  the  town  as  then  existing,  or 
not.  If  not,  of  course  the  city  conld  not 
grant  any  right  to  them.  For  the  purposes  of 
this  decision  we  assume  that  they  were  In- 
cluded In  the  city  limits  and  In  the  grant  to 
the  town.  The  city  charter  empowered  the 
city  council  to  "pass  all  proper  and  necessary 
ordinances  for  the  regulation  and  sale  of  city 
property,  and  to  give  deeds  therefor."  Stats. 
1862,  p.  338,  {  4.  Ordinances  were  required 
to'  be  presented  to  the  mayor  and  to  be  sign- 
ed by  him,  unless  passed  over  his  veto.  Id. 
p.  342,  {  8.  It  provided  that  all  sales  of 
property  belonging  to  the  city  should  be 
made  by  public  auction  to  the  highest  bidder, 
upon  such  terms  as  the  council  should,  "by 
ordinance,"  direct.  Id.  p.  353,  {  51.  Ordi- 
nances were  required  to  be  posted  or  pub- 
lished, and  to  begin  as  follows:  "The  council 
of  the  city  of  Oakland  do  ordain  as  follows." 
Id.  p.  353,  i  53. 

Tbe  resolution  purporting  to  grant  this 
property  to  Merritt  did  not  comply  with  any 
of  these  requirements.  It  did  not  purport 
to  be  an  ordinance  at  all,  nor  was  it  in  the 
form  prescribed  for  ordinances.  It  purported 
to  be  a  mere  resolution  of  the  council.  It  was 
not  signed  by  the  mayor,  and  it  does  not  ap- 
pear that  it  was  ever  presented  to  him,  or 
that  it  was  passed  over  his  veto.  No  ordi- 
nance providing  for  a  sale  of  such  property 
or  fixing  the  terms  thereof  was  ever  passed, 
and  there  Is  no  evidence  that  the  sale  to 
Merritt  was  at  public  auction,  or  to  the  high- 
est bidder.  If  It  be  conceded  that  the  city 
had  power  to  grant  or  sell  the  tldelands  for 
what  appears  to  have  been  a  private  use,  or 
to  dispose  of  them  at  all,  except  In  aid  of  tbe 
public  rights  of  navigation  and  fishery,  it  conld 


do  so  only  in  the  manner  prescribed  by  Its 
charter.  As  an  attempted  disposition  of  such 
land,  the  resolution  was  a  wide  departure 
from  the  prescribed  mode  and  was  wholly 
Ineffectual. 

[3]  The  city  did  not  rest  its  claim  upon  the 
fact,  which  we  assumed  as  above  stated, 
that  the  premises  were  included  in  the 
boundaries  of  the  town  of  Oakland  and  were 
granted  to  it  by  the  act  of  1852,  aforesaid. 
It  based  its  claim  wholly  upon  the  act  of 
March  22,  1009.  Stats.  1909,  p.  665,  That 
act  grants  to  the  city  of  Oakland  all  the  in- 
terest of  the  state  In  certain  described  tide- 
lands.  It  is  admitted  that  this  grant  Includes 
the  area  in  controversy.  Appellants  claim 
that  such  g;rant  Is  forbidden  by  section  3  of 
article  15  of  the  state  Constitution.  That 
section  provides  that  all  tldelands  within  two 
miles  of  any  incorporated  city  of  this  state 
and  fronting  on  the  waters  of  any  estuary 
or  bay  used  for  navigation  "shall  be  with- 
held from  grant  or  sale  to  private  per- 
sons, partnerships,  or  corporations."  The 
claim  is  that  this  prohiliits  such  grant  to  a 
municipal  corporation.  We  do  not  so  under- 
stand the  language  we  have  quoted.  The 
word  "private"  is  an  adjective  which,  in 
the  connection  In  which  It  is  there  used,  qual- 
ifies all  the  nouns  following  it  In  that  sen- 
tence. It  withholds  such  lands  from  grant 
or  sale  to  private  corporations,  but  not  to 
municipal  corporations.  When  granted  to  a 
city,  the  prohibition  still  protects  it  from 
grant  or  sale  to  private  persons,  private  part- 
nerships, or  private  corporations,  except  as 
it  may  be  properly  disposed  of  in  further- 
ance of  the  trust  upon  which  it  is  held:  thpt 
is,  to  subserve  the  public  uses  of  navigation 
and  fishery.  Ward  v.  Mulford,  32  Cal.  372: 
Oakland  v.  Oakland  W.  F.  Co.,  118  Cal.  184. 
50  Pac.  277;  People  v.  Kerber,  152  Cal.  73(5, 
93  Pac.  878,  125  Am.  St.  Rep.  93.  The  con- 
stitutional policy  Is  not  violated  by  the  grant 
to  Oakland,  and  it  must  be  deemed  to  be 
within  the  general  powers  of  the  Legisla- 
ture. Oakland  v.  Oakland  W.  F.  Co.,  118 
Cal.  185,  50  Pac.  277. 

There  having  been  no  attempt  made,  and 
no  steps  takoi  by  any  public  authority,  to 
abandon  the  public  use  of  these  tldelands 
and  convert  them  into  proprietary  lands  not 
dedicated  to  public  use,  the  statute  of  limi- 
tations does  not  apply  In  favor  of  the  plain- 
tifCs,  either  against  tbe  state  or  the  dty. 
People  V.  Kerber,  152  CaL  734,  753,  93  Pac. 
878,  125  Am.  St.  Rep.  93. 

[4]  Tbe  act  of  1909  clearly  does  not  come 
within  the  constitutional  inhibition  of  local 
special  legislation.  Thore  is  no  other  point 
worthy  of  notice. 

The  Judgment  is  affirmed. 

We  concur:  ANGBLLOXTI,  J.;  SLOSS,  J. 
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(1C2  Cal.  Ill) 
FIUPPINI   et  aL  t.   HEWLETT  et  A 
(S.  P.  6,643.) 

(iHupreme  Coort  of  California.    Jan.  29,  1012.) 

1.  APPEAI,  and    ERBOB    (S    1033*)— HABMLESa 

Ebrob — Favorable  Decision. 

A  party  in  a  suit  between  lower  and  upper 
riparian  proprietors  to  determine  their  rights 
to  the  waters  of  a  stream  cannot  complain  of  a 
judgment  because  it  gives  him  no  more  than 
the  law,  independent  of  the  judgment,  secures 
to  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |$  4052-4062;  Dec.  Dig.  8 
1033.*] 

2.  Waters  aicd   Water  Coubbcb   (|  49*)— 
Judgment. 

Where,  in  a  suit  by  a  lower  riparian  pro- 
prietor against  an  upper  proprietor  to  deter- 
mine their  rights  to  the  waters  of  a  stream, 
defendant  asserted  a  right  by  appropriation  to 
all  of  the  waters,  and  a  right  of  appropriation 
by  user  and  prescription  to  certain  waters,  he 
could  not  complain  of  a  judgment  defining  his 
precise  rights. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  {  49.*] 

&  Appeal  and  Ebbob  (|  882*)— Rioht  to 
Allege  Errob. 

Where,  in  a  suit  by  a  lower  riparian  pro- 
prietor against  an  upper  proprietor  to  deter- 
mine their  rights  to  the  waters  of  a  stream,  de- 
fendant declined  to  show  the  amount  of  water 
required  for  his  use  during  the  dry  season, 
though  the  court  gave  him  an  opportunity  to 
do  so,  he  could  not  complain  of  a  judgment  on 
the  ground  of  uncertainty  in  not  awarding  to 
him  a  quantum  of  water. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Ii  3591-3610;  Dec.  Dig.  i 
882.*] 

4.  Watebs  and  Wateb  COtmsxB   (J  49*)— 
Riparian  Rigbts— Judgment. 

The  judgment  which  declared  that  defend- 
ant might  take  all  the  water  which  be  re- 
quired for  indicated  purposes,  and  that,  so 
long  as  he  took  a  portion  of  it  from  a  branch, 
he  might  take  the  remainder  from  the  main 
stream,  did  not  compel  defendant  to  continue 
to  take  water  from  the  branch,  but  gave  him 
the  first  right  to  all  the  water  which  he  might 
require  for  the  indicated  purposes;  and,  while 
the  rights  of  a  riparian  owner  are  not  limited 
by  the  quantum  of  water  he  may  happen  to 
use,  the  judgment  was  not  erroneous  as  against 
defendant 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  i  49.*] 

6.  Waters  and   Water   Courses    (|   43*  )— 
Riparian  RiaHTB— Judgment. 

Where  the  court,  in  a  suit  by  a  lower  ripa- 
rian proprietor  against  an  upper  proprietor  to 
determine  their  rights  to  toe  waters  of  a 
stream,  found  that  plaintiff,  as  riparian  owner, 
needed  and  used  the  water  for  domestic  pur- 
poses, and  that  in  the  dry  season  there  was 
never  any  surplus  in  the  stream  above  such 
needs,  a  judgment  awarding  to  defendant,  as 
riparian  proprietor,  all  of  the  water  of  the 
stream  which  he  might  reauire  for  domestic 
purposes  appurtenant  to  his  lands,  including 
water  for  household  and  domestic  use,  water- 
ing stock,  and  irrigating  lawns  and  gardens 
adjacent  to  the  dwelling  house  on  the  land, 
wag  sufficiently  favorable  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  {  43.*] 


Department  2.  Appeal  from  Superior 
Court,  Napa  County;  Henry  0.  Oesford, 
Judge. 

Action  by  Charles  FiUppInl  and  another 
against  Cleora  M.  Hewlett  and  another. 
From  a  judgment  granting  relief,  and  from 
an  order  denying  a  new  trial,  defendants 
appeal.    Affirmed. 

E.  E.  Hewlett,  F.  E.  Johnston,  H.  L.  John- 
ston, L.  E.  Johnston,  and  Hewlett,  Bancroft 
&  Ballantlne,  for  appellants.  A.  J.  Hull, 
John  y.  Filippinl,  and  John  T.  York,  for 
respondents. 

HENSHAW,  J.  This  controversy  to  be- 
tween  the  plaintiffs,  lower  riparian  propri- 
etors, and  defendants  Hewlett,  upper  ripa- 
rian proprietors,  over  the  use  of  the  waters 
of  Huicbica  creek.  The  appeal  is  from  the 
judgment  and  from  the  order  denying  de- 
fendants a  new  trial. 

The  waters  of  Huicbica  creek,  flowing  first 
through  the  lands  of  defendants  Hewlett, 
were  used  by  them,  and  the  unused  portion 
passed  on  to  the  lower  lands  of  plaintiffs, 
where  they  were  consumed  for  domestic  pur- 
poses and  for  the  watering  of  stock.  In  the 
warm  and  dry  months  of  June,  July,  August, 
September,  and  October  of  each  and  every 
year,  there  was  never  a  surplus  of  water 
above  what  was  required  for  these  purposes, 
and  in  many  years  a  deftclency  and  shortage^ 
The  Hewletts  had  originally  taken  their 
water  from  the  main  stream,  but  subse- 
quently they  had  availed  themselves  of  the 
waters  of  the  west  branch  of  tlie  creA. 
Shortly  before  the  commencement  of  this 
action,  they  dammed  the  main  stream,  iKtst- 
ed  notice  of  approprlaticn  of  all  the  waters 
in  it,  filed  the  notice  for  record,  dug  a  ditch, 
and  proceeded  to  carry  these  waters  to 
their  lauds  for  the  irrigation  of  alfalfa. 
The  result  was  the  immediate  cessation  of 
the  flow  below,  complaint  by  the  lower 
riparian  proprietors,  with  the  statement  by 
the  Hewletts  that  they  would  find  their 
claim  presented  in  the  recorder's  office,  and 
if  plaintiffs  desired  to  stop  them  from  so 
diverting  the  waters  they  would  have  to 
proceed  by  injunction.  This  they  did,  and 
the  injuncticm  was  granted. 

Against  the  Judgment,  it  is  first  contended 
that  the  portion  defining  the  rights  of  Cleora 
M.  Hewlett,  owner  of  the  upper  riparian 
land,  is  indefinite  and  uncertain.  That  por- 
tion of  tlie  judgment  so  attacked  is  in  the 
following  language:  "That  the  defendant, 
Cleotia  M.  Hewlett,  to  justly  entitled  to  take 
and  use  such  a  quantity  of  water  fiowing  In 
said  creek,  through  the  lands  of  the  said  de- 
fendant, which,  in  addition  to  the  water  now 
taken  from  said  west  branch  thereof,  shall 
be  required  for  all  the  natural  or  domestic 
uses  and  purposes  appurtenant  to  the  lands 
of    said    defendant    which    are    within    the 
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watershed  of  and  drained  by  and  riparian 
to  said  Hulchica  creek  (wliicli  said  lands 
are  described  In  the  complaint  in  this  action, 
and  are  the  lands  npon  wbich  the  said  de- 
fendant now  resides),  including  water  fo: 
household  and  domestic  uses  and  purposes, 
for  watering  stocic,  for  irrigating  lawns  and 
gardens  adjacent  to  the  dwelling  house  on 
said  lands." 

[1, 2]  It  is  said  that  the  Judgment  does  not 
mean  anything,  so  far  as  the  defendant  Is 
concerned;  tbat  she  possesses  the  right  ad- 
judged to  ber,  indepeudent  of  the  Judgment, 
by  virtue  of  her  riparian  proprietorship. 
But  if  the  court  by  solemn  Judgment  bas 
given  to  this  defendant  exactly  what  she 
says  she  is  entitled  to  by  law,  her  voice 
should  be  lifted  in  approbation,  and  not  in 
complaint.  In  contemplation  of  the  fact  that 
what  the  court  was  called  upon  to  decide 
wsjre  the  twofold  contentions  of  the  Hew- 
letts,  the  first  an  asserted  right  by  appro- 
priation to  all  of  the  waters  of  the  creek, 
the  second  an  asserted  right  of  approprlntion 
by  user  and  prescription  to  certain  of  the 
w^aters  of  the  creek,  it  was  not  only  not  a 
useless  declaration  for  the  court  thus  to  de- 
fine the  precise  rights  of  defendant,  but  it 
was  a  declaration  and  Judgment  made  neces- 
sary by  the  very  issues  In  the  case. 

13]  Nor  can  the  complaint  be  entertained 
that  the  Judgment  Is  fatally  uncertain  In 
falling  to  award  a  definite  quantum  of  water 
to  defendants.  Defendant's  own  conduct 
noade  this  impossible;  for  the  court  vacated 
the  submission  of  the  cause  to  give  the  de- 
fendants an  opportunity  of  showing  the 
amount  of  water  required  for  their  use  dur- 
ing the  dry  season,  and  defendants  declined 
to  produce  such  testimony.  They  are  not 
in  a  position  to  complain  of  any  uncertainty 
in  this  respect  Bathgate  v.  Irvine,  126  Cal. 
135,  58  rac.  442,  77  Am.  St.  Rep.  158; 
Strong  V.  Baldwin,  154  Cal.  150,  97  Pac.  178, 
129  Am.  St.  Rep.  149. 

[41  Nor  Is  it  perceived  that  this  Judgment 
In  any  sense  compels  defendants  to  continue 
to  take  water  from  tlie  west  branch.  It 
declares  in  effect  that  they  may  take  all 
the  water  which  they  require  for  the  indi- 
cated puri)oses,  and,  so  long  as  they  are 
taking  a  portion  of  It  from  the  west  branch, 
may  take  the  remainder  from  the  main 
stream.  And  while  It  Is  true  that  the  rights 
of  a  riparian  owner  are  not  limited  by  the 
<iuantum  of  water  he  may  happen  to  be 
using,  this  Judgment  gives  defendants  the 
first  right  to  all  whicli  they  may  require 
for  the  purposes  of  their  superior  use. 

15]  Certain  minor  projiosltions  are  urged 
upon  the  app«il  which  have  been  examined, 
and  which,  it  may  be  declared,  without  elab- 
omte  discussion,  are  not  well  founded,  or, 
where  well  founded,  are  not  of  the  essence 
of  the  controversy.  These  complaints  go  to 
an   a-Kserted  absence  of  findings ;    that  the 


findings  are  not  responsive  to  the  issues; 
and  that  the  findings  do  not  support  the 
quantity  of  lands  of  the  plaintiffs  found  to 
be  riparian.  But  the  findings  show  tbat 
plaintiff's  as  riparian  owners  need  and  use 
the  water  for  domestic  purposes  and  for 
the  watering  of  domestic  stock;  that  in  the 
dry  season  of  the  year  there  is  never  any 
surplus  of  water  in  the  stream  over  and 
above  these  needs.  The  Judgment  then 
awards  to  the  defendants  Hewlett,  as  ripa- 
rian proprietors,  all  of  the  water  of  the 
stream  which  they  may  require  "for  all  the 
natural  and  domestic  uses  and  purposes  ap- 
purtenant to  the  lands,  •  *  •  including 
water  for  household  and  domestic  uses 
and  purposes,  for  watering  stock,  for  irri- 
gating lawns  and  gardens  adjacent  to  the 
dwelling  house  on  said  lands."  Here  is  a 
most  liberal  award.  It  may  Involve  the 
consumption  and  use  of  all  the  waters.  It 
Is  the  remainder,  after  such  use,  which  is 
to  be  permitted  to  fiow  onto  the  lands  of 
plaintiffs,  and,  as  the  court  finds  tbat  in 
the  dry  mcmths  there  is  no  surplus  water 
above  the  needs  of  these  plaintiffs,  it  follows 
that  there  can  be  none  for  the  enlarged 
purposes  of  irrigation  to  which  defendants 
purposed  to  devote  it  The  findings  are 
therefore  sufSciently  complete  and  explicit, 
and  the  Judgment  is  supported  by  the  find- 
ings. 

For  these  reasons,  the  judgment  and  order 
appealed  from  are  afllrmed. 

We  concur:    MELVIN,  J.;    LORIGAN,  J. 


162  Cal.  IDS 
BET.L  V.  SOLOMONS  et  al.    (S.  F.  6,673.) 
(Supreme  Court  of  California.    Jan.  29,  1912.) 

1.  Appeai.  and   Ebbob   (f  876*)— Scope  of 
Review. 

On  appeal  from  an  order  rcfusint;  to  set 
aside  an  order  dismisxiDg  an  action  for  want 
of  prosecution,  which  latter  had  become  finnl 
by  failure  to  appeal,  plaintiff  cannot  attack  the 
dismissal  on  the  grounds  tbat  material  parts 
of  the  record  had  not  been  supplied  after  de- 
struction in  the  earthquake  fire,  that  the  dis- 
missal was  beyond  the  power  of  the  court  or 
clerk,  or  tbat  plaintiff  was  not  in  good  faith 
notified  of  the  iutent  to  move  for  dismissal,  as 
each  of  these  matters  could  have  been  re- 
viewed on  appeal  from  the  order  of  dismissal. 
fEd.  Note. — For  other  oases,  see  Appeal  and 
Error,  Cent.  Dig.  §$  3549-3r)59;  Vqc  Dig.  jj 
S76.*] 

2.  Api'eai,  and  Ebror  (t  876»)— Appealable 
Obdebs. 

On  an  appeal  from  an  order  refusing  to 
set  aside  a  dismissal  for  want  of  prosecution, 
the  court  will  not  attempt  to  determine  wheth- 
er the  pleadings  and  records  show  that  tlie 
plaintiff  is  entitled  to  a  jud);ment,  as  the  dis- 
missal of  an  action  for  lack  of  prosecution  is 
without  regard  to  the  merits  or  demerits. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3540-3.J."iO;  Deo.  Dig.  { 
87(>.*1 


*For  otber  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  beriea  &  Rep'r  inaexei 
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3.  DisMissAi,  AND  Nonsuit  (i  60*)— Want  or 

PnoSEOUTION. 

The  power  of  a  court  to  dismiss  a  cause 
(or  lack  of  prosecution  does  not  depend  upon 
the  completeness  of  the  reords,  and  it  cannot 
be  attacked  on  the  ground  that  at  the  time 
the  order  was  made  certain  portions  of  the 
record  which  had  been  destroyed  had  not  been 
replaced. 

[Ed.  Note. — For  other  cases,  see  Dismissal 
Had  Nonsuit,  Cent.  Dig.  iS  140-152;   Dec.  Dig. 

4.  DiBIflBSAL  AND  NONSUIT   (§  79*)— FOBM  OF 

Judouent. 

A  judgment  of  dismissal  for  lack  of  pros- 
ecution that  the  plaintiff  take  nothing  is  prop- 
er, as  the  court  cannot  undertake  to  determine 
the  merits. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  {  174;  Dec.  Dig.  { 
79.*] 

5.  Dismissal  and  Nonsuit  (§  60*)— Failure 
TO  Prosecute — Excuse. 

That  a  judge  who  had  formerly  tried  a 
cause  was  sick  and  unable  to  attend  to  his 
duties  will  not  excuse  a  failure  to  prosecute, 
where  the  judge  was  but  one  of  twelve  judges 
of  the  court,  as  an  application  should  have  been 
made  to  the  presiding  justice  to  reassign  the 
cause. 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent.  Dig.  H  140-152;   Dec.  Dig. 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
John  J.  Van  Nostrand,  Judge. 

Action  by  Teresa  Bell  against  Lucius  L. 
Solomons  and  others.  From  an  order  deny- 
ing a  motion  to  vacate  an  order  dismissing 
the  action  for  want  of  prosecution,  plaintiff 
appeals.    Affirmed. 

T.  Z.  Blakeman,  for  appellant.  Edmund 
Tanszky  and  Wallace  A.  Wise,  for  respond- 
ents. 


HBNSHAW,  J.  This  is  an  appeal  by 
plaintiff  from  an  order  of  the  superior  court 
of  the  city  and  county  of  San  Francisco  de- 
nying her  motion  to  vacate  an  order,  made 
on  the  motion  of  defendants,  dismissing  the 
action  for  want  of  prosecution.  Code  Civ. 
Proc.  583.  The  action  was  commenced  in 
November,  1899,  and  was  tried  In  October, 
1900.  Judgment  for  defendants  was  entered 
in  February,  1901.  Plaintiff  appealed  to  this 
court  from  that  Judgment  and  from  the  or- 
der denying  her  motion  for  a  new  trial.  On 
November  19,  1904,  the  judgment  and  order 
were  reversed,  and  the  cause  remanded  for 
a  new  trial.  The  remittitur  was  filed  in  the 
superior  court  on  January  16,  1905.  On  Au- 
gust 26th  of  that  year,  plaintiff  filed  a  sup- 
plemental complaint,  and  upon  October  10th 
following  defendants  answered  thereto.  The 
record  In  the  superior  court  was  destroyed 
by  Are  on  April  18,  1906.  No  steps  were  tak- 
en by  plaintiff  for  more  than  two  years,  ei- 
ther to  restore  the  record,  or  to  bring  the  ac- 
tion to  trial.  Finally,  upon  August  12,  1908, 
defendants  procured  a  certified  and  attested 


copy  of  the  transcript,  and  a  oertifled  copy  of 
the  remittitur,  and  filed  a  petition,  for  an  or- 
der that  this  copy  of  the  transcript  be  nwid'! 
the  basis  of  any  further  proceedings,  and 
that  the  certified  copy  of  the  remittitur  be 
filed.  Tills  was  In  conformity  with  the  pro- 
visions of  the  act  In  relation  to  the  restora- 
tion of  court  records.  Stats.  19DD,  p.  37. 
Notice  of  the  application  was  served  on 
plaintiff's  attorney,  and,  without  objection 
on  his  part,  the  application  itself  was  grant- 
ed on  September  4,  1008.  No  suggestion  was 
made  at  that  time  by  plaintiff's  attorney 
that  the  record  was  Incomplete,  or  that  he 
desired  the  restoration  of  the  supplemental 
complaint  and  answer  thereto  above  referred 
to.  On  September  8,  1908,  defendants  served 
upon  plaintiff  notice  of  a  motion  to  dismiss 
the  action  for  want  of  prosecution ;  the 
grounds  of  the  motion  being  plaintiff's  fail- 
ure to  bring  the  action  to  trial  for  more  tlian 
two  years  after  defendants  had  answered  and 
for  more  than  three  years  after  the  remitti- 
tur from  the  Supreme  Court  bad  been  filed. 
The  hearing  of  this  motion  was  had,  and  on 
September  18,  1908,  it  was  granted,  and 
judgment  of  dismissal  entered  upon  Septem- 
ber 24,  1908.  No  appeal  was  ever  taken  from 
this  judgment  of  dismissal.  Thereafter,  on 
October  9,  3908,  plaintiff  filed  a  petition  for 
the  restoration  of  the  supplemental  com- 
plaint and  answer  thereto.  It  was  argued 
to  the  court  that,  as  a  Judgment  of  dismissal 
of  the  action  tiad  been  entered,  these  supple- 
mental pleadings  should  be  restored  to  the 
record  nunc  pro  tunc  as  of  the  date  of  the 
restoration  of  the  transcript.  The  court 
adopted  this  view,  and,  plaintiff  refusing  to 
accept  it,  the  court  denied  her  motion.  No 
appeal  was  taken  from  this  order.  There- 
after, on  January  19,  1909,  plaintiff  gave 
notice  of  a  motion  to  vacate  the  order  and 
Judgment  of  dismissal,  and  this  motion  was 
denied  on  March  17,  1910.  It  is  from  this 
last-mentioned  order  tiiat  plaintiff  prose- 
cutes her  appeal. 

The  propositions  advanced  upon  this  ap- 
peal are:     (1)  That  the  Judgment  of  dismis- 
sal was  Irregular  and  void,  because  material 
and  necessary  parts  of  the  pleadings  had  not 
been   restored  to  the   record;    (2)  that  the 
Judgment  as  entered  was  beyond  the  power 
of  the  court  or  clerk  to  make  or  enter,  be- 
cause of  the  following  language  in  wbicti 
the  judgment  is  couched:   "It  is  ordered,  ad- 
judged, and  decreed  that  Teresa  Bell,  plain- 
tiff, do  take  nothIn!»  by  this  action  against 
the  defendant?,   but  that  Judgment  of  dis- 
missal be  and  the  same  is  hereby  entered 
herein";    (3)  that  under  the  facts  disclosed 
the  plaintiff  was  not  guilty  o'  negligence  in 
the  prosecution  of  the  action;  (4)  that  plain- 
tiff was  a  necessary  party  and  an  actor  in 
the  proceeding  instituted  by  defendants    to 
have  the  certified  transcript  filed  made   the 
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basis  of  further  proceedings,  and  that  good 
faith  required  defeadants  to  notify  plaintiff 
of  their  Intention  to  move  for  a  dismissal; 
(5)  that  the  pleadings  and  the  records  show 
that  the  plaintiff  is  entitled  to  a  Judgment 
against  the  defendants  in  a  sum  exceeding 
$1,000. 

[1]  It  is  at  once  apparent  from  a  reading 
of  these  grounds  that,  one  and  all,  they  ex- 
isted and  were  within  the  knowledge  of 
plaintiff  at  the  time  of  the  hearing  of  de- 
fendants' motion  to  dismiss  for  lack  of  pros- 
ecntlon.  Thus  plaintiff  knew  that  the  rec- 
ord had  not  been  completely  restored.  Plain- 
tiff knew  any  and  all  of  the  facts  which 
would  justify  her  neglect  and  faUure  to  re- 
store the  record  and  bring  the  action  to 
trial.  And  as  to  the  other  propositions.  If 
the  judgment  of  dismissal  was  void,  because 
the  record  had  not  been  completely  restored, 
or  if  the  judgment  of  dismissal 'entered  was 
in  excess  of  the  power  of  jurisdiction  of 
court,  or  clerk,  or  if  good  faith  required  de- 
fendants to  notify  plaintiff  of  their  Intention 
to  more  for  a  dismissal,  each  and  all  of  these 
matters  were  reviewable  upon  direct  appeal 
from  the  judgment  of  dismissal,  which  ap- 
peal was  never  taken. 

[2]  The  fifth  proposition,  that  the  records 
show  that  plaintiff  Is  entitled  to  a  judgment. 
Is  entirely  beyond  any  consideration  which 
here  may  be  entered  Into.  The  dismissal  of 
an  action  for  lack  of  prosecution  Is  without 
regard  to  the  merits  or  demerits  of  the  cause 
of  action.  The  motion  is  granted  as  to  a 
meritorious  cause  of  action,  as  well  as  to 
one  without  merit,  because  in  either  case 
there  has  been  a  failure  ui>on  the  part  of  the 
plaintiff  to  use  the  diligence  which  the  law 
requires  to  make  an  end  to  litigation. 

It  is  apparent,  therefore,  that  this  case  ia 
not  an  exceptional  case  like  those  of  Moore 
V.  Thompson,  138  Cal.  23,  70  Pac.  930,  and 
De  I^  Montanya  v.  De  La  Montanya,  112 
Cal.  101.  44  Pac.  345,  32  L.  R.  A.  82,  53  Am. 
St  Rep.  165,  where  the  facts  subsequently 
arising  or  subsequently  known  may  control 
the  facts  upon  which  the  court  exercised  its 
discretion  In  granting  or  refusing  to  grant  a 
particular  order;  but  it  la  the  typical  case 
represented  by  Reay  v.  Butler,  69  Cal.  572, 
11  Pac.  463;  Goyhlnech  v.  Goyblnech,  80 
Cal.  409,  410,  22  Pac.  175;  Harper  v.  Hlld- 
reth,  99  Cal.  265,  33  Pac.  1103;  Bstate  of 
Gregory,  122  Cal.  483,  55  Pac.  144;  Mantel 
v.  Mantel,  135  Cal.  315,  67  Pac.  758;  Alpers 
V.  Bliss,  145  Cal.  665,  79  Pac.  171;  Kent  v. 
Williams,  146  Cal.  3,  79  Pac.  627.  In  the 
last-cited  case,  it  is  said:  "The  appeal  from 
the  order  refusing  to  vacate  the  judgment 
does  not  present  any  facts  for  the  considera- 
tion of  the  court,  other  than  those  which  are 
presented  upon  appeal  from  the  judgment 
itself;  and  the  rule  is  well  established  that 
an  order  refusing  to  vacate  a  prior  order  or 


judgment  from  which  an  appeal  may  be  tak- 
en is  not  appealable,  unless  there  is  a  record 
which  presents  matters  for  consideration 
that  could  not  be  presented  upon  the  appeal 
from  the  original  order  or  judgment." 

[3]  But,  aside  from  this,  the  contentions  of 
the  appellant  are  without  merit.  The  judg- 
ment of  the  court  was  a  dismissal  of  the 
action.  Its  power  to  dismiss  the  action  did 
not  depend  upon  a  restoration  of  the  records. 
The  jurisdiction  was  not  lost  by  a  destruc- 
tion of  the  records  nor  regained  by  tbetr 
restoration.  The  jurisdiction  of  the  court 
was  always  there,  and  with  that  jurisdic- 
tion It  had  power,  under  the  law,  to  dismiss 
the  action. 

[4]  As  little  merit  is  there  in  the  attack 
on  the  form  of  the  Judgment.  It  was  clear- 
ly a  Judgment  of  dismissal  for  lack  of  prose- 
cution, and  nothing  more.  In  the  nature  of 
things,  it  could  not  and  did  not  undertake  to 
determine  the  merits  of  the  action.  Indeed, 
the  court,  by  the  judgment  of  dismissal,  re- 
fused to  consider  them  at  all.  Rosenthal  v. 
McMann,  93  Cal.  509,  29  Pac.  121;  Pyle  v. 
Plercy,  122  Cal.  384,  55  Pat  141. 

[5]  Nor  is  the  failure  of  the  plaintiff  to 
restore  the  records  and  set  the  cause  for 
trial  in  any  wise  excused  by  the  circum- 
stance, upon  which  reliance  is  placed,  that 
Judge  Hebbard,  who  had  formerly  tried  the 
case,  was  ill  and  unable  to  attend  to  his  du- 
ties. Judge  Hebbard  was  but  one  of  the 
twelve  judges  of  the  superior  court.  The.  ap- 
plication could  and  should  have  been  made 
to  the  presiding  justice  to  reassign  the  cause, 
and  the  application  to  restore  the  records 
could  have  been  made  at  any  time,  and  be- 
fore any  judge. 

The  order  appealed  from  Is  therefore  af- 
firmed. 

We  concur:  MELVIN,  J.;    LORIGAN,  J. 


1«S  Cal.  116 
DOW  V.   SUNSET  TELEPHONE   &  TELE- 
GRAPH CO.  et  al.     (S.  F.  5,641.) 
(Supreme  Court  of  California.     Jan.  31,  1912. 
Rehearing  Denied  March  1,  1912.) 

1.  CONTBIBUTION    ((  6*)— JOINT  WBONGDOEBS 

— Statutes. 

Code  Civ.  Proc.  |  709,  providing  that  when 
several  persons  are  liable  to  execution,  and 
more  than  a  due  proportion  of  the  judgment  is 
satisfied  from  the  property  of  one  of  them, 
the  person  so  paying  may  compel  contribution 
from  the  others,  etc.,  merely  fixes  a  rule  of 
procedure,  and  does  not  allow  contribution  be- 
tween joint  tort-feasors. 

[EM.  Note.— For  other  cases,  see  Contribu- 
tion, Cent.  Dig.  f$  6-9;  Dec.  Dig.  i  5.*] 

2.  CoNTBiBtJTioN  ({  5*)— Joint  WuoNonoEEs. 

Where  a  telephone  company  strung  its 
wires  too  close  to  those  of  an  electric  light 
company,  and  the  telephone  wire  sagged  so 
that  it  came  in  contact  with  an  uninsulated 
wire  of  the  light  company,  and  that  company, 
though  knowing  of  the  danger,  made  no  effort 
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to  correct  it,  both  the  Hfht  company  and  the 
telephone  company  were  joint  wrongdoers,  and 
as  such  there  was  no  right  of  contribution  be- 
tween them. 

[Ed.  Note.— For  other  cases,  see  Contribu- 
Uon,  Cent.  Dig.  §i  6-9;   Dec.  Dig.  |  5.*] 

Department  2.  Appeal  from  Superior 
Court,  Alameda  County;  William  H.  Waste, 
Judge. 

Action  by  George  W.  Dow  against  the  Sun- 
set Telephone  &  Telegraph  Company  and  the 
Oakland  Gas,  Light  &  Heat  Company.  There 
was  a  judgment  for  plaintiff  against  both  de- 
fendants, which  was  wholly  satisfied  by  the 
defendant  light  company,  and  from  an  order 
overruling  its  motion  to  direct  execution 
against  the  telephone  company  that  defend- 
ant appeals.    A£Brmed. 

John  J.  McDonald,  Samuel  Rosenheim,  and 
Bernard  Silversteln  (Garret  W.  McEnerney 
and  Wm.  B.  Bosley,  of  counsel),  for  appel- 
lant. PlUsbury,  Madison  &  Sutro,  for  re- 
spondent. 

MELVIN,  J.  On  a  former  appeal  In  this 
case  a  judgment  against  both  defendants 
was  sustained.  Dow  v.  Sunset  Telephone  & 
Telegraph  Co.,  a  Corporation,  and  Oakland 
Gas,  Light  &  Heat  Co.,  a  Corporation,  157 
Cal.  182,  106  Pac.  587.  Plaintiff  thereafter 
collected  the  entire  judgment  from  the  Oak- 
land Gas,  Light  &  Heat  Company.  That  cor- 
poration, pursuant  to  the  provisions  of  section 
709  of  the  Code  of  Civil  Procedure,  filed  with 
the  county  clerk  of  Alameda  county  a  notice 
of  payment  of  the  judgment,  with  instruc- 
tions that  be  make  an  entry  of  its  claim  for 
one-half  of  the  amount  of  said  judgment  and 
costs  against  the  Sunset  Telephone  &  Tele- 
graph Company.  Subsequently  a  motion  was 
made  for  an  order  directing  the  Issuance  of 
execution  against  the  said  telephone  com- 
pany for  the  amount  claimed,  and  this  ap- 
peal is  prosecuted  by  the  Oakland  Gas,  Light 
&  Heat  Company  from  an  order  denying  said 
motion. 

[1]  The  question,  and  the  only  question, 
presented  by  this  appeal  is  this:  Do  the  facts 
of  this  case  place  it  within  an  exception  to 
the  general  rule  that  there  can  be  no  en- 
forced contribution  from  one  of  two  joint 
tort-feasors  to  the  other  after  the  latter  has 
been  compelled  to  satisfy  the  judgment? 
There  is  no  question  with  reference  to  the 
scope  of  section  700  of  the  Code  of  Civil  Pro- 
cedure, for  it  has  been  held  by  this  court 
that  a  rule  of  procedure,  and  not  a  maxim 
of  substantive  law,  is  announced  by  that 
statute.  It  simply  provides  a  convenient 
method  of  enforcing  contribution  by  a  judg- 
ment debtor  who  has  paid  a  judgment  as 
against  a  codefendant  or  codefeudunts  lia- 
ble for  a  proportion  of  the  debt.  It  does  not 
enlarge  the  general  rule  against  contribution 
b.v  joint  tort-feasors.  B'orsythe  v.  Los  An- 
jreles  Ry.  Co.,  149  Cal.  572,  87  Pac.  24. 


[2]  Appellant  contends  anfl  respondent  con- 
cedes that  in  many  jurisdictions  the  general 
rule  regarding  contribution  among  joint  tort- 
feasors after  payment  of  a  judgment  by  one 
of  them  Is  subject  to  numerous  exceptions. 
We  need  not,  however,  review  the  many  in- 
teresting cases  Illustrating  these  exceptions 
which  are  cited  and  discussed  in  the  briefs, 
because  we  think  the  law  is  settled  In  Cal- 
ifornia r^arding  cases  like  the  one  at  Imr, 

Plaintiff,  Dow,  was  an  employ^  of  the  tele- 
phone company  defendant  He  was  sent  to 
investigate  some  trouble  with  one  of  the 
telephone  wires,  and  was  assured  by  Ills  bu- 
perlor  that  the  wire  was  not  "hot";  that  la, 
not  supercharged  with  electricity.  While 
making  an  investigation,  however,  be  was 
seriously  injured  by  an  electric  shock  re- 
ceived from  one  of  the  telephone  wires  which 
by  the  joint  negligence  of  both  defendant 
corporations  had  been  permitted  to  come  in 
contact  with  an  electric  light  wire  heavily 
charged  with  electricity.  The  telephone  com- 
pany had  been,  it  is  true,  the  original  wrong- 
doer by  stringing  its  wire  in  too  close  prox- 
imity to  that  of  the  other  corporation,  but, 
after  dangerous  contact  had  been  caused  by 
the  sagging  of  the  telephone  wire  upon  the 
Improperly  insulated  wire  of  the  electric 
light  company  in  such  a  way  as  to  produce 
an  occasional  or  "bouncing"  contact,  a  ser- 
vant of  the  latter  company  discovered  the 
danger  and  reported  it  to  his  superior,  but 
no  steps  were  taken  either  to  change  the 
position  of  the  electric  light  company's  wire 
or  to  notify  the  telephone  company  of  exist- 
ing conditions.  Both  companies  were  liable, 
but  appellant  hisists  that  it  was  only  pas- 
sively guilty  of  a  tort,  and  that,  therefore, 
it  comes  within  an  exception  to  the  general 
rule  above  stated.  With  this  view  we  can- 
not agree.  It  was  the  separate  duty  of  each 
to  take  thorough  precautions.  Any  accident 
due  to  neglect  of  such  duty  made  the  cor- 
porations jointly  liable.  As  was  said  by  the 
court  in  Fowden  v.  Pacific  Coast  Steamship 
Co.,  149  Cal.  157,  8G  Pac.  180,  a  case  in  which 
judgment  had  been  rendered  against  two 
joint  tort-feasors:  "When  we  consider  the 
nature  of  the  liability  of  two  or  more  per- 
sons jointly  engaged  in  the  commission  of  a 
tort,  it  is  apparent  that  any  such  wrongdoer 
cannot  at  any  stage  of  the  proceedings  insist 
that  any  or  all  of  his  associates  in  the  act 
shall  bear  with  him  the  burden  of  defend- 
ing against  the  claim  of  the  Injured  party  or 
of  compensating  him  for  the  injury.  There 
Is  no  right  of  contribution  among  them. 
They  are  all  jointly  and  severally  liable,  as 
the  injured  party  may  elect.  The  injured 
party  may  sue  all  or  any  of  them  Jointly, 
or  each  separately,  or,  having  secured  a  joint 
judgment  against  all,  enforce  such  judgment 
by  execution  against  one  only,  the  only  lim- 
itation being  that  he  can  have  but  one  sat- 
isfaction for  the  injury  that  he  has  received. 
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Each  of  the  joint  tort-feasors  being  liable 
for  all  the  damage,  without  regard  to  their 
different  degrees  of  culpability,  when  his 
cause  of  action  Is  satisfied  as  to  one,  It  is 
satisfied  as  to  all." 

Forsythe  v.  Los  Angeles  By.  Co.,  supra,  Is 
also  authority  for  the  doctrine  that,  as  be- 
tween two  tort-feasors,  there  can  be  no  en- 
forced contribution.  In  that  case  the  evi- 
dence showed  that  one  Forsythe,  a  passenger 
on  an  electric  car,  received  the  Injuries  from 
which  he  afterwards  died  by  reason  of  a 
collision  between  the  car  and  a  wagon  be- 
longing to  the  Los  Angeles  Hay  Storage 
Company.  The  administratrix  of  Forsythe's 
estate  sued  the  railway  company  and  the 
owner  of  the  wagon.  Judgment  was  ren- 
dered in  her  fiivor  against  the  railway  com- 
pany, but  judgment  against  her  for  costs 
was  given  In  favor  of  the  Hay  Storage  Com- 
pany. From  this  judgment  plaintiff  and  the 
railway  company  both  appealed.  Mr.  Justice 
McFarland,  who  wrote  the  opinion  of  this 
department  (and  we  may  say  parenthetical- 
ly that  hearing  In  bank  was  denied),  used 
this  language:  "This  appellant  further  con- 
tends that,  even  if  the  judgment  against  It 
could  be  considered  as  right,  still  the  court 
erred  In  not  also  rendering  judgment  against 
the  other  defendant,  the  storage  company, 
because,  as  It  claimed,  the  evidence  showed 
that  the  said  other  defendant  was  also  guilty 
of  negligence  which  contributed  to  the  In- 
jury. But  the  appellant  is  not  a  party  ag- 
grieved by  the  refusal  of  the  court  to  give 
judgnient  against  the  storage  company,  even 
if  such  refusal  could  be  considered  erroneous 
as  against  plaintiff.  It  is  beyond  doubt  the 
well-established  general  rule  that  there  is 
no  right  of  contribution  between  joint  tort- 
feasors." 

The  above-cited  cases  are  In  their  facts 
sufficiently  analogous  to  the  one  at  bar  to 
make  them  binding  precedents.  Nor  are  the 
expressions  of  the  rule  with  reference  to 
joint  tort-feasors  contained  in  the  opinions 
In  those  cases  mere  dicta,  as  appellant  would 
have  us  find.  It  is  true  that  in  the  Forsythe 
Case  the  court  does  construe  section  700  of 
the  Code  of  Civil  Procedure  as  not  being 
there  applicable  because  that  statute  relates 
in  terms  only  to  cases  in  which  judgment 
has  been  rendered,  but,  before  discussing 
section  709  of  the  Code  of  Civil  Procedure  at 
all,  the  opinion  asserts  the  law  to  be  that 
there  Is  no  right  of  contribution  between 
joint  tort-feasors  in  a  case  like  that,  and  the 
declaration  was  absolutely  basic  and  neces- 
sary to  the  conclusion  reached  by  the  court 
in  the  determination  of  the  vital  question 
then  before  it,  namely,  was  the  judgment  In 
its  essence  of  no  avail  unless  granted  against 
all  who  proximately  contributed  to  the  In- 
juries which  caused  Forsythe's  death.  In 
the  Fowden  Case  this  court  decided  that  the 
general   rule  with   reference  to  Joint  tort- 


feasors applied  when  a  new  trial  bad  been 
granted  to  one' of  them.  It  was  not  a  con- 
clusion upon  a  collateral  matter — not  a  dic^ 
turn,  but  a  necessary  element  in  the  decision 
of  the  case  on  appeal.  If  the  opposite  rule 
bad  been  declared,  the  cause  necessarily 
would  have  been  decided  the  other  way. 

The  law  being  thus  settled  In  California, 
we  need  not  examine  the  decisions  in  other 
states,  wherein  the  general  rule  which  we 
have  been  discussing  Is  given  many  shades 
of  variation  and  exception. 

From  the  foregoing.  It  follows  that  the 
order  denying  execution  is  affirmed. 

We  concur:  HENSHAW,  J.;  LORIGAN,  J. 


l«l  Cal.  i« 
BRIGGS  V.  CRAWFORD,     (L.  A  2.734.) 

(Supreme  Court  of  California.    Jan.  30,  1012. 
Rehearing  Denied  Feb.  29,  1012.) 

1.  MOBTOAGES     (J    372*)— FOBECLOSURE— PCR- 
CBASEB. 

One  purchasing  property  under  foreclosure 
sale  becomes  the  owner  of  the  record  title,  and 
succeeds  to  all  the  rights  of  the  mortgagor. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  i  1102;    Dec.  Dig.  {  372.*] 

2.  MoRTGAOES  (I  256*)— Assignment— Rights 
OF  Assignee. 

The  mortgagor  may  set  up  an;  defense,  in- 
cluding failure  of  consideration,  against  an  as- 
signee of  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  |  678;  Dec.  Dig.  i  25e.»] 

3.  MoHTGAOES  (I  256*)— ASBiONicBNT— Rights 
or  Assignee. 

Where  a  mortgage  was  given  in  considera- 
tion of  a  verbal  agreement  to  construct  a  build- 
ing upon  the  mortgaged  premises,  a  breach  of 
such  agreement  constituting  a  failure  of  con- 
sideration ma^  be  set  up  against  one  to  whom 
the  mortgage  is  assigned. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  678;  Dec.  Dig.  {  256.*] 

4.  Frauds,  Statute  of  (|  120*)— Agreements 
Relating  to  Land— Part  I'erformance. 

The  excavation  of  a  cellar  upon  land  on 
which  a  party  verbally  agreed  to  construct  a 
dwelling  18  sufficient  part  performance  to  take 
the  contract  out  of  the  statute  of  frauds. 

[Ed.  Note. — For  other  cases,  see  Frauds, 
Statute  of.  Cent  Dig.  §§  287-202;  Dec.  Dig.  i 
129.*] 

5.  Mortgages    (|    257*)   —  Assignment  — 
Knowledge. 

Where  a  purchaser  of  land,  to  defraud  the 
seller,  executed  a  mortgage  to  one  of  bis  em- 
ployes without  consideration,  and  this  mortgage 
was  later  assigned  tu  the  purchaser  and  by  liim 
assigned  to  his  attorney,  the  nttoruo.v  was 
charged  with  constructive  knowledge  of  its  in- 
validity. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  G8i;  Dec.  Dig.  §  257.*] 

6.  Pleading     (8     9*) -Conclusions    fkom 
Facts  Alleged. 

Where  facts  of  which  an  asisignee  of  a 
mortgnge  was  charged  with  notice  were  alleged 
in  a  ctimplaiot  tu  set  aside  the  mortgage,  no- 
tice need  not  be  alleged. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent.  Dig.  $  2!t;    Doc.  Dig.  jj  0.*] 


*IV>r  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  Ik  Kep'r  lodeze* 
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Department  2.  Appeal  from  Superior  Court. 
Los  Angeles  County ;  N.  P.  Conrey,  Judge. 

Action  by  Sidney  I/.  Brlggs  against  Hugh 
J.  Crawford.  From  a  Judgment  for  defend- 
ant, and  an  order  denying  his  motion  to  set 
It  aside,  plaintiff  appeals.  Reversed  and  re- 
manded, with  directions, 

Artbur  L.  Hawes,  E.  A.  Meserve,  and  John 
D.  Pope,  for  appellant.  D.  K.  Trask  and 
George  P.  Adams,  for  respondent 

MELVIN,  J.  The  plaintiff  prosecutes  this 
appeal  from  the  judgment  and  from  an  order 
denying  his  motion  to  set  aside  the  judg- 
ment as  not  supported  by  the  findings  of 
fact.  According  to  the  allegations  of  the 
complaint,  the  Brlggs  Real  Estate  Company, 
a  corporation,  held  title  and  possession  of  a 
lot  of  land  in  Los  Angeles  for  owners  who 
are  named  In  the  pleading.  It  Is  also  alleg- 
ed that  on  December  1,  1908,  the  Brlggs  Real 
Estate  Company  entered  into  an  -  agreement 
for  the  sale  of  this  property  to  the  Jones  & 
Ryder  Land  Company,  a  corporation,  by  the 
terms  of  which  the  notes  of  the  latter  cor- 
poration for  $2,500,  secured  by  a  deed  of 
trust  to  the  Title  Insurance  &  Trust  Compa- 
ny, were  to  be  taken  in  payment  for  the  land ; 
that  as  part  of  the  consideration  for  the  sale 
the  Jones  &  Ryder  Land  Company  agreed  to 
cause  to  be  constructed  on  the  land  a  resi- 
dence building  at  a  co&t  of  not  less  than 
13,500,  of  which  the  sum  of  $3,000  was  to  be 
borrowed  by  the  Jones  &  Ryder  Land  Com- 
jxiny  and  secured  by  a  mortgage  on  the  prop- 
«rty,  the  lien  of  said  mortgage  to  be  superior 
to  the  Tights  evidenced  by  the  deed  of  trust; 
that.  In  pursuance  of  said  agreement,  the 
Brlggs  Real  Estate  Company  on  December  1, 
1908,  executed  its  deed  to  the  Jones  &  Ryder 
Land  Company,  and  received  the  promissory 
notes  of  the  latter  corporation  for  |2,500,  se- 
cured as  agreed  by  a  deed  of  trust;  that  at 
or  about  the  same  time  the  Jones  &  Ryder 
Land  Company  executed  Its  mortgage  on  the 
property  for  $3,000  to  one  R.  D.  Edwards, 
one  of  its  employes,  representing  to  the 
Brlggs  Real  Estate  Company  that  it  had  con- 
tracted with  Edwards  for  a  loan  of  $3,000 
to  be  actually  used  in  building  the  house  on 
the  lot  in  question;  that  L.  E.  Jones  at  all 
times  acted  in  the  transactions  for  the  Jones 
&  Ryder  Land  Company,  and  that  both  that 
corporation  and  Edwards  were  under  his 
control;  that  the  note  and  mortgage  execut- 
ed to  Edwards  were  without  consideration, 
and  made  fraudulently,  for  the  purpose  of 
inducing  the  Brlggs  Land  Company  to  be- 
lieve that  the  agreement  with  reference  to 
the  construction  of  a  house  on  the  land  was 
being  carried  out;  that  on  December  8,  1908, 
in  pursuance  of  the  fraudulent  scheme,  L.  E. 
Jones  caused  R.  D.  Eidwards  to  execute  and 
-deliver  to  him,  without  consideration,  an  as- 
signment of  the  mortgage  and  notes;  that  the 
very  slightest  improvements  had  been  placed 
on  the  proi)erty  for  which,  if  the  court  should 


find  them  of  any  value,  the  plaintiff  offered 
to  pay;  that  plaintiff  was  also  prepared  to 
surrender  the  notes  executed  by  the  Jones 
&  Ryder  Land  Company,  secured  by  the  deed 
of  trust,  for  any  balance  unpaid ;  that  plain- 
tiff had  purchased  the  property  about  May 
1,  1909,  for  $2,000  upon  its  sale  under  the 
provisions  of  the  deed  of  trust;  that  he  held 
titie  for  the  original  owners;  and  that  on 
April  1,  1909,  L.  E.  Jones  assigned  the  note 
and  mortgage  which  he  had  received  from 
Edwards  to  def^idant  Crawford,  who  paid 
no  consideration  therefor.  The  complaint  al- 
so contains  this  language:  "That  said  de- 
fendant at  the  time  of  said  assignment  to 
him  had  knowledge  of  the  facts  hereinbefore 
alleged."  The  prayer  is  for  cancellatioa  of 
the  mortgage  and  for  general  equitable  re- 
lief. 

The  answer  traversed  all  of  the  material 
averments  of  the  complaint.  Upon  the  trial 
the  court  found  the  agreement  for  the  sale 
to  have  l>een  substantially  as  alleged  In  the 
complaint,  except  that  the  execution  of  the 
mortgage  to  Edwards  and  its  assignment  to 
Jones  were  both  without  fraud  and  with  the 
knowledge  of  the  Brlggs  Real  Estate  Com- 
pany; the  understanding  having  been  that 
Jones  was  to  raise  the  necessary  $3,000  on 
said  mortgage.  There  was  a  finding  that 
the  construction  of  a  buUding  on  the  prop- 
erty was  commenced  In  good  faith  and  with 
the  approval  of  the  Brlggs  Real  Estate  Com- 
pany, but  upon  this  particular  lot  only  the 
cellar  was  excavated  before  the  work  was 
abandoned,  and  the  value  of  the  property 
was  thereby  increased  $25.  There  are  find- 
ings tliat  no  money  was  ever  raised  on  the 
mortgage  for  the  construction  of  the  build- 
ing; that  the  mortgage  to  Edwards  and  the 
assignment  by  him  to  Jones  were  without 
consideration;  tliat  prior  to  February  itt, 
1900,  the  defendant  had  rendered  to  L.  E. 
Jones  and  the  Jones  &  Ryder  Land  Company 
valuable  services  as  an  attorney  at  law 
which  were  reasonably  worth  $1,000,  and 
that  he  had  received  cash  payments  on  ac- 
count amounting  to  $250;  and  tbiat  the  as- 
signment to  him  of  the  note  and  mortgage 
aforesaid  were  in  consideration  of  this  in- 
debtedness. There  are  also  the  following 
flndlugs:  "At  the  time  of  the  assignment  of 
said  note  and  mortgage  to  the  defendant 
Crawford,  and  ever  since  on  or  about  the 
15th  day  of  February,  1909,  the  said  L.  E. 
Jones  had  absented  himself  from  the  said 
county  of  Los  Angeles,  leaving  no  known  ad- 
dress, and  leaving  no  information  from  which 
he  could  be  located.  This  fact  last  stated 
was  known  to  the  defendant,  Crawford,  when 
he  received  the  said  assignment  of  said  note 
and  mortgage,  and  said  assignment  was  made 
by  and  tlirough  Harriet  C.  Jones  as  attorney 
in  fact  for  said  L,  E.  Jones.  On  said  Ist 
day  of  April,  1909,  the  said  L.  E.  Jones  by 
Harriet  C.  Jones,  his  attorney  in  fact,  as 
aforesaid,  In  addition  to  executing  the  as- 
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slgnment  of  said  note  and  mortgage  and  In- 
dorsing said  note  to  said  defendant,  also,  at 
the  same  time,  assigned  and  indorsed  anoth- 
er  $3,000  note  and  mortgage  held  under  like 
conditions  to  the  said  Hugh  J.  Crawford, 
said  two  assignments  and  indorsements  to- 
gether constituting  the  satisfaction  and  pay- 
ment of  said  Indebtedness  then  existing  of 
said  L.  E.  Jones  to  said  Hugh  J.  Crawford. 
At  the  time  of  receiving  said  assignments 
the  said  Hugh  J.  Crawford  bad  no  knowl- 
edge of  the  agreement  at>ove  mentioned  be- 
tween the  Jones  &  Ryder  Land  Company  and 
the  Brlggs  Real  Estate  Company,  and  had 
no  knowledge  that  no  money  whatsoever  had 
been  loaned  by  R.  D.  EMwards  to  the  Jones 
&  Ryder  Land  Company,  or  that  no  money 
whatsoever  had  been  borrowed  on  said  note 
and  mortgage,  or  that,  in  fact,  no  Indebted- 
ness existed  thereon,  and  bad  no  actual 
knowledge  of  the  transactions  between  the 
Brlggs  Real  Estate  Company  and  the  Jones 
&  Ryder  Land  Company."  As  conclusions 
of  law  the  court  found  that  the  mortgage  of 
defendant  was  a  valid  lien  on  the  property 
superior  to  the  rights  and  claims  of  plaintiff, 
and  that  plalntlfC  should  take  nothing  by 
hla  complaint. 

Appellant's  theory  upon  which  he  bases 
his  argument  herein  is  that,  by  purchasing 
the  interest  in  the  property  at  the  sale  under 
the  tmst  deed,  he  became  entitled  to  set  up 
any  defence  to  the  mortgage  which  might 
have  been  urged  by  the  Jones  &  Ryder  Land 
Company;  that  want  of  consideration  and 
failnre  of  consideration  are  good  defenses 
In  an  action  to  foreclose  a  mortgage;  that 
snch  defenses  are  available  by  a  mortgagor 
or  by  his  successor  in  title;  that,  whether 
Crawford  brings  an  action  to  foreclose  the 
mortgage  or  Brlggs  seeks  to  have  the  cloud 
of  the  apparent  lien  removed,  the  validity 
and  enforceability  of  the  mortgage  In  the 
bands  of  Crawford  is  the  decisive  matter 
In  the  case;  that  a  note  and  mortgage  sl- 
moltaneonsly  executed,  the  note  referring  to 
the  mortgage,  constitute  one  transaction,  and 
are  to  be  taken  together;  that  such  note 
and  mortgage  are  nonnegotlable,  and,  when 
assigned,  are  subject  to  all  defenses  that 
mis^t  be  made  if  there  were  no  assignment; 
that,  therefore,  the  defense  of  failure  of  con- 
sideration may  be  urged  by  him  as  against 
Crawford;  and  that  the  circumstances  un- 
der which  defendant  obtained  the  note  and 
mortgage  were  sufficient  to  place  him  on 
Inquiry,  and  to  emphasize  bis  position  as  an 
assignee  with  notice  of  the  equities. 

Respondent  Insists  that  this  case  comes 
within  the  rule  of  Lawrence  v.  Gayetty,  78 
Cal.  126,  20  Pac.  382,  12  Am.  St.  Rep.  29, 
bnt,  as  appellant  Indicates  in  his  brief,  there 
was  in  that  case  no  question  of  foreclosure 
of  a  mortgage.  It  was  there  held  that  where 
an  nnqnallfied  conveyance  is  made  upon 
consideration  of  a  promise  to  perform  cer- 
tain work  and  place  certain  improvements 


upon  the  property  conveyed,  and  to  pay  the 
purchase  price  in  the  future,  there  can  be 
no  cancellation  of  the  deeds  unless  fraud 
be  established.  Respondent  concedes  that 
a  note  secured  by  a  mortgage  is  a  nonne- 
gotlable Instrument,  within  the  law  mer- 
chant, under  the  decisions  of  this  court,  but 
insists  that  there  are  many  instances,  of 
which  the  present  case  is  an  example,  where 
defenses  available  between  parties  to  the 
instrument  may  not  be  sustained  against  an 
assignee  who  has  purchased  for  a  valuable 
consideration.  In  this  behalf  he  cites  such 
cases  as  Mohr  v.  Byrne,  135  Cal.  88,  67  Pac. 
11,  and  others  holding  that  the  purchaser  of 
a  chose  In  action  takes  in  subordination  to 
the  existing  equities  of  the  parties  to  the 
original  contract,  but  not  with  Implied  knowl- 
edge of  the  claims  of  third  parties  of  which 
the  purchaser  has  no  actual  notice. 

[1.2]  Bnt  appellant  contends  that,  by  be- 
coming the  owner  of  the  record  title  by  his 
purchase  at  the  sale  under  the  deed  of  trust, 
he  became  not  a  "third  party"  as  that  term 
Is  used  in  the  authorities  cited,  but  a  suc- 
cessor In  Interest  of  the  mortgagor,  entitled 
to  assert  all  of  the  latter's  equities  against 
the  mortgagee  or  his  assignee.  We  think 
this  contention  must  be  sustained.  This  case 
comes  within  the  principles  announced  in 
Meyer  v.  Weber,  133  Cal.  682,  65  Pac.  1110. 
In  that  case  the  Webers  had  given  a  note 
and  mortgage  to  the  Woodbridge  Canal  & 
Irrigation  Company  in  consideration  of  an 
agreement  upon  the  part  of  the  mortgagee 
to  construct  a  ditch  from  its  main  canal 
to  the  land  described  in  the  mortgage.  The 
Woodbridge  Canal  &  Irrigation  Company  as- 
signed this  note  and  mortgage  to  the  plain- 
tiff, and  then  became  insolvent  The  ditch 
was  never  built.  Meyer  sued  to  foreclose, 
and  this  court  held  that  the  defense  of  fail- 
ure of  consideration  was  available  against 
the  assignee.  After  discussing  the  nonne- 
gotlabllity  of  the  instrument,  the  court  said: 
"The  assignment  and  transfer  of  the  note 
and  mortgage  in  question,  therefore,  was 
without  prejudice  to  any  set-off  or  other  de- 
fense existing  In  favor  of  the  defendants 
Weber,  the  same  as  though  there  bad  been 
no  assignment,  and  the  action  had  been 
brought  by  the  company  to  whom  they  were 
given.  Civ.  Code,  i  1459;  Code  Civ.  Proc.  J- 
638.  As  the  flndlngs  of  the  court  show  an 
utter  failure  of  consideration  as  between  the 
original  parties.  Judgment  properly  followed 
in  favor  of  the  defendants."  See,  also,  Hlg- 
glns  V.  McDonald,  17  Cal.  290.  If  Edwards, 
the  original  mortgagee,  had  sued  to  foreclose 
the  mortgage  as  against  the  Jones  &  Ryder 
Land  Company,  the  original  mortgagor,  the- 
partial  failure  of  consideration  would  have 
been  available  as  a  defense,  and  It  is  equally 
potent  in  this  action  as  between  the  suc- 
cessors of  the  original  mortgagor  and  mort- 
gagee. Anglo-Californlan  Bank  v.  Field, 
154  CaL  510.  08  Pac.  267.    The  rule  is  thus 


Digitized  by 


Google 


384 


121  PACIFIC  BEPORTBB 


(CaL 


stated  In  27  C^c.  at  page  1324:  "One  about 
to  take  an  assignment  of  a  mortgage  Is 
tMimd  In  his  own  Interest  to  Inquire  of  the 
mortgagor  as  to  the  validity  of  the  Instru- 
ment and  of  the  transaction  on  which  it  was 
founded  and  as  to  the  amount  doe,  and 
whether  the  mortgagor  has  any  defenses  or 
set-ofb  to  interpose  against  it  If  he  neg- 
lects to  do  this,  he  takes  the  mortgage  sub- 
ject to  all  Infirmities  or  objections  which 
could  have  been  set  up  against  It  in  the 
hands  of  the  original  mortgagee,  being  charg- 
ed with  knowledge  of  all  facts  which  such 
an  inquiry  would  have  disclosed." 

[3]  We  do  not  think  that,  because  the 
agreement  to  build  was  a  verbal  one,  the 
force  of  the  rule  charging  the  assignee  with 
knowledge  of  the  equities  Is  lessened.  There 
is  no  provision  of  law  that  has  been  called 
to  our  attention  requiring  such  a  contract 
to  be  in  writing.  Where  a  consideration 
for  a  mortgage  falls  in  whole  or  In  part,  that 
fact  Is  the  essential  matter  to  be  established 
by  the  defendant  In  an  action  to  foreclose 
or  by  the  plaintiff  in  a  cause  like  the  one  at 
bar.  Whether  the  failure  Is  due  to  breach  of 
a  written  or  a  verbal  agreement  is  imma- 
terial. 

[4]  Even  If,  as  respondent  asserts,  the 
agreement  to  build  the  house  were  one  re- 
quired to  be  in  writing,  the  court  found  that 
it  was  partially  executed  and  in  good  faith, 
by  the  excavation  of  the  cellar.  This  would 
take  the  transaction  out  of  the  statute  of 
frauds. 

[5]  We  are  of  the  opinion  that  even  if, 
as  the  court  found,  Crawford  took  the  mort- 
gage without  actual  knowledge  of  the  partial 
failure  of  consideration  as  between  the  orig- 
inal parties,  he  was  charged  with  notice  of 
the  equities  in  favor  of  plaintiff. 

[6]  Nor  was  it  necessary  that  notice  be 
alleged  In  the  complaint,  as  the  facts  were 
fully  set  forth  showing  the  want  of  consider- 
ation for  the  original  mortgage.  In  view  of 
this  conclusion,  it  will  be  unnecessary  to  re- 
view appellant's  argument  based  on  the  pe- 
culiar circumstances  under  which  defend- 
ant took  the  assignment  of  this  and  another 
mortgage  from  his  long  absent  client,  by  the 
latter's  attorney  in  fact,  for  notes,  support- 
ed by  mortgages,  amounting  In  all  to  about 
ten  times  the  just  amount  of  his  claim  as 
found  by  the  court.  Nor  need  we  consider 
the  respondent's  contention  that  an  order 
denying  a  motion  to  set  aside  a  judgment  is 
not  appealable. 

The  Judgment  is  reversed,  with  instruc- 
tions to  the  lower  court  to  enter  a  judgment 
to  the  effect  that,  upon  payment  by  plain- 
tiff of  $25  into  court  for  the  benefit  of  the 
defendant,  the  lien  of  the  latter's  mortgage 
be  decreed  to  be  satisfied. 

We  concur:  LORIGAN,  J.;  HEXSHAW,  J. 
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(li.  A.  2,560.) 

(Supreme  Court  of  California.     Feb.  2,  1912.) 

1.  Taxation  (|  446*)  —  Assessment  —  Col- 
latekal  attack. 

The  conclusion  of  assessing  officers  as  to 
the  value  of  property  for  the  purposes  of  taxa- 
tion, when  honestly  arrived  at,  and  not  made 
in  pursuance  of  some  fixed  rule,  the  result  of 
which  is  necessarily  discriminatory  and  in- 
equitable, cannot  be  attacked  collaterally  in 
the  courts. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  785 ;   Dec  Dig.  §  446.*] 

2.  Taxation  (5  446*)— Assessment— Inequai/- 
ITT — Relief. 

A  taxpayer  may  collaterally  attack  an  as- 
sessment made  fraudulently  and  corruptly,  with 
the  intent  of  discriminating  against  him,  where 
such  discrimination  results  from  inequality  of 
valuation,  the  same  as  from  any  otlier  cause. 

[B3d.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  $  785;   Dec  Dig.  §  440.*] 

3.  Taxation  (f  446*)  —  Assessment  —  Col- 
lateral Attack. 

Where  an  assessment  for  taxation  Is  fraud- 
ulent, but  the  assessment  has  been  reviewed  by 
the  txjard  of  supervisors,  acting  as  a  board  of 
equalization,  and  it  has  fixed  the  same  value  as 
the  assessor,  the  assessment  cannot  be  attacked 
for  fraud  without  showing  that  the  board  of 
supervisors  participated  in  tlie  fraud,  since  its 
review  of  the  assessment  is  judicial,  and  its 
decision  is  an  independent  and  conclusive  judg- 
ment, taking  the  place  of  that  of  the  assessor; 
and  by  fixing  the  valuation  at  the  same  amount 
as  the  assessor  it  readers  the  fraud  of  the  as- 
sessor immaterial. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  §  785 ;   Dec.  Dig.  (  446.*] 

4.  Taxation  (|  440*)- Assessment  —  Review 
— Conclusiveness. 

The  fact  that  an  assessor  intentionally 
uses  a  different  method  in  reaching  the  value 
of  one  person's  property  from  that  used  in  all 
other  cases  involving  similar  property,  where 
the  only  result  of  such  action  is  an  overvalua- 
tion of  the  property  of  that  person,  does  not 
change  the  rule  that  the  review  by  the  board 
of  eqaalization  is  conclusive,  in  the  absence  of 
fraud,  since  the  question  for  the  board  is  a 
pure  question  of  fact  whether  the  property  had 
been  overTalued. 

[Dd.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  446.*] 

5.  Taxation   (§  543*)  —  Recoveet   or  Tax 
Paid— Evidence— SuFFiciENCT. 

In  an  action  to  recover  back  a  tax,  claim- 
ed to  have  been  iilegally  assessed,  evidence  held 
insufficient  to  show  that,  on  the  hearing  before 
the  board  of  equalization,  by  reason  of  the 
noise  and  confusion  in  the  manner  of  conduct- 
ing the  proceedincs,  the  members  of  the  boartl 
could  not  hear  and  understand  the  testimony  of 
the  witnesses. 

[Bd.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  i  1013;    Dec.  Dig.  |  543.*] 

In  Bank.  Appeal  from  Superior  Conrt, 
Los  Angeles  County;  Walter  Bordwell, 
Judge. 

Action  by  the  I>os  Angeles  Gas  ft  Electric 
Company  against  the  County  of  Los  Angeles. 
From  a  judgment  for  plaintiff,  and  from  an 
order  denying  a  new  trial,  defendant  ap- 
peals.   Reversed. 
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J.  D.  Fredericks,  Diat  Atty.,  and  Hartl^ 
Shaw,  Gbief  Deputy  Dist  Atty^  for  appel- 
lant. Wto.  A  Cheney  and  Geo.  P.  Adams 
(Le  Roy  M.  Edwards,  of  counsel),  for  re- 
spondent 

ANGELLOTTI,  3.  This  is  an  appeal  from 
•  Judgment  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial,  ta  an  ac- 
tion brought  by  plaintiff  to  recover  $11,72S.12 
state  and  county  taxes  paid  by  plaintiff  un- 
der protest  for  the  fiscal  year  1906-07.  The 
Judgment  was  In  favor  of  plaintiff  for  the 
full  amount  claimed. 

The  amount  sought  to  be  recovered  was  a 
iwrtlon  of  the  taxes  paid  by  plaintiff  upon 
certain  tangible  assets,  such  as  its  gas  pipes, 
meters,  regulators,  electric  service,  poles, 
wire,  electric  underground  system,  gas  works 
plant,  electric  works  plant,  etc.,  and  was  the 
amount  claimed  to  have  been  illegally  collect- 
ed by  reason  of  an  overvaluation  of  such 
property  by  the  assessor  of  Los  Angeles 
county.  Recognizing  the  general  rule  that  no 
remedy  can  be  had  in  the  courts  for  mistakes 
honestly  made  in  the  valuation  of  property 
for  purposes  of  taxation  by  the  assessing  offi- 
cers and  tribimals  appointed  by  law  for  the 
review  of  assessments,  such  as  our  county 
boards  of  equalization,  the  theory  of  plain- 
tiff's complaint  was  that  the  excessive  valua- 
tions of  its  property  were  the  result  of  an 
arbitrary  plan  adopted  by  the  assessor  for 
the  valuation  thereof,  varying  from  that  em- 
ployed by  him  with  reference  to  the  property 
of  other  taxpayers,  and  resulting  in  placing 
upon  its  property  an  unequal  burden  of  taxa- 
tion, which  plan  was  willfully  and  designed- 
ly adopted  by  him  for  the  purpose  of  dis- 
criminating against  plaintiff.  The  result 
was,  it  is  claimed,  not  that  the  property  was 
assessed  for  a  sum  exceeding  its  cash  value, 
but  that  it  was  assessed  at  a  greater  propor- 
tion of  such  value  than  any  other  property, 
and  especially  the  property  of  its  two  com- 
petitors in  business,  thus  bringing  about  in- 
equality of  taxation,  and  denying  plaintiff 
the  equal  protection  of  the  laws.  While  the 
trial  conrt  found  that  the  allegations  of  the 
complaint  to  the  effect  that  the  assessor 
acted  with  corrupt  or  malicious  motives  or 
fraudulently  were  untrue,  it  did  find  that 
'^e  extreme  disparity  between  the  valua- 
tion of  plaintiff's  property  and  other  proper- 
ty of  substantially  the  same  character  and 
value  *  *  *  all  arose  from  a  design  on 
the  port  of  tite  assessor  to  discriminate 
against  plaintiff,  and  the  adoption  and  use 
by  said  assessor  of  an  intentionally  radical 
different  method  in  arriving  at  the  value  of 
plaintiff's  property  from  that  used  in  all 
otbor  cases  involving  property  of  the  same 
character  and  similarly  situated,  and  from 
an  entire  failsre  on  the  part  of  the  assessor 
to  make  any  examination  whatever  of  any 
of  the  pr(q)ertiea  of  plaintiff  so  assessed,  and 
that  by  reason  of  said  intentional  discrim- 
ination and  tlw  use  of  said  radically  differ- 
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ent  method  plaintiff  was  Inevitably  assessed 
upon  a  very  much  larger  proportion  of  its 
properties'  value  than  were  other  taxpayers 
and  property  owners  in  the  county  of  Los 
Angeles,  and  than  were  its  competitors  in 
business  in  said  connty." 

There  was  no  attempt  to  state  in  the  com- 
plaint or  to  prove  on  the  trial  anything  in 
the  nature  of  willful  fraud  on  the  part  of 
the  county  board  of  equalization,  to  which 
application  was  made  by  plaintiff  for  a  re- 
duction of  its  assessment^  and  by  which  such 
application,  so  far  as  the  particular  proper- 
ty here  Involved  Is  concerned,  was  denied. 
The  only  allegation  in  this  behalf  was  as 
follows:  "Plaintiff  alleges  that  so  many 
other  protests  and  petitions  for  reductions 
of  assessments  were  filed  after  plaintiff's 
said  protest  and  petition  (alleged  to  have 
been  filed  July  13,  1906)  were  filed,  heard, 
and  submitted,  and  the  time  of  the  said 
board  of  supervisors  in  which  to  hear  and 
pass  upon  the  same  was  so  short,  that  the 
said  board  of  supervisors  did  not  have  time 
in  which  to  consider  in  detail  said  protest 
of  plaintiff,  and  by  reason  thereof  refused 
to  reduce  or  alter  said  assessment  values 
in  any  manner  wtiatsoever."  It  Is  jtossible 
that  after  judgment  this  allegation  might 
properly  be  construed  in  support  of  the  Judg- 
ment as  alleging  that  the  board  refused  to 
reduce  or  even  consider  the  assessment,  sole- 
ly because  it  did  not  have  time  to  give  it  any 
consideration ;  but  there  was  no  evidence  in 
the  record  tending  to  support  any  such  con- 
clusion. The  trial  court  found  that  "said 
board  did  not  take  time  in  which  to  consider 
in  detail  said  protest  of  plaintiff,  and  said 
protest  was  not  fully  heard  or  considered  by 
said  board,  and  plaintiff  was  not  given  time 
and  opportunity  to  Introduce  fully  all  evi- 
dence offered  by  it  in  support  of  Its  protest, 
and  said  board  did  not  act  witb  fairness  and 
Justice  in  the  matter,  and  failed  and  re- 
fused to  give  plalntiCTs  application  careful 
and  proper  consideration,  and  the  action  of 
said  board  In  pssslng  upon  said  protest  and 
claim  of  plaintiff,  and  refusing  to  reduce  or 
alter  said  assessment  values  in  any  manner 
wliatsoever,  was  merely  perfunctory  in  char- 
acter and  hardly  more  than  a  mere  form,  and 
did  not  constitute  a  bearing  of  plaintiff's 
protest." 

[1]  It  is  not  disputed  ttiat  the  conclusion 
of  assessing  officers  as  to  the  value  of  prop- 
erty for  purposes  of  taxation,  when  honestly 
arrived  at,  and  when  not  made  in  pursuance 
of  some  fixed  rule  or  general  system,  the  re- 
sult of  which  Is  necessarily  discriminatory 
and  Inequitable,  is  conclusive  on  the  courts, 
however  erroneous  tite  conclusion  of  those 
officers  may  be.  The  law  necessarily  leaves 
the  determination  of  the  question  of  fact  of 
value  to  certain  officers,  and  when  it  ai>- 
points  tribunals  for  that  purpose,  as  in  this 
state  primarily  the  assessor,  and,  for  pur- 
pose of  review,  the  board  of  supervisors, 
acting  as  a  county  tward  of  equalization,  th« 
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conclusion  of  tbose  tribunals  on  such  a  ques- 
tion of  fact  constitutes  a  judgment  that  is 
not  collaterally  assailable  in  the  courts.  This 
Is  the  universal  rule,  and  It  has  been  so  held 
In  this  state.  San  Jose  Gas  Co.  v.  January, 
57  Cal.  614;  Henne  t.  Los  Angeles  Co.,  129 
Cal.  297,  61  Pac.  1081.  See,  also.  Gray  on 
Limitations  of  Taxing  Power,  {  1460.  As 
put  in  Taylor  y.  Loulsyllle,  etc.,  R.  R.  Co., 
88  Fed.  350,  31  C.  C.  A.  537,  such  an  attack 
will  not  lie  in  the  courts,  "where  the  Injury 
complained  of  arises  only  from  the  erroneous 
but  honest  judgment  of  the  lawfully  consti- 
tuted tax  tribunal." 

[2]  But  it  Is  likewise  universally  held  that 
a  taxpayer  may  so  assail  an  assessment  in 
the  courts,  where  It  was  "fraudulently  and 
corruptly  made,  with  the  intention  of  dis- 
criminating against  him,  and  for  the  purpose 
of  causing  him  to  pay  more  than  his  share 
of  the  public  tuxes,"  and  It  has  that  effect, 
or  where  there  Is  something  equivalent  to 
fraud  In  the  making  of  the  assessment,  pro- 
ducing such  effect.  See  County  of  Los  Angel- 
es-v.  Ballerino,  99  Cal.  593,  32  Pac.  581,  34 
Pac.  329;  Pacific,  etc.,  Co.  v.  Dalton,  119 
Cal.  604,  61  Pac.  1072;  Oregon,  etc.,  R.  R. 
Co.  T.  Jackson  Co.,  38  Ore.  580,  599,  64  Pac. 
307,  65  Pac.  369,  and  cases  there  cited.  This 
is  as  true  where  the  injurious  effect  so  pro- 
duced is  caused  by  inequality  of  valuation 
as  by  any  other  cause,  for,  as  said  in  Jud- 
son  on  Taxation,  at  page  606:  "It  is  obvious 
that,  where  taxation  is  upon  property  that 
requires  valuation,  inequality  of  taxation  is 
produced  as  surely  by  inequality  of  valua- 
tion as  by  Inequality  of  the  rate  of  tax." 

[S]  We  are,  however,  satisfied  that  it 
should  be  held,  even  tf  we  assume  that  there 
is  enough  In  the  evidence  to  warrant  a  con- 
clusion that  there  was  anything  equivalent 
to  fraud  in  the  matter  of  the  valuation  of 
this  property  by  the  assessor,  that  to  enable 
plaintiff  to  prevail  it  must  be  made  to  ap- 
pear that  the  county  board  of  equalization  in 
some  manner  participated  In  the  fraud  when 
the  matter  came  before  it  on  application  for 
reduction.  Under  our  law,  the  county  board 
of  supervisors  is  a  county  board  of  equaliza- 
tion. Invested  with  the  power,  after  giving 
notice  In  such  manner  as  it  may  by  rule 
prescril>e,  "to  increase  or  lower  the  entire 
assessment  roll,  or  any  assessment  contained 
therein,  so  as  to  equalize  the  assessment  of 
the  property  contained  in  said  roll,  and  make 
the  assessment  conform  to  the  true  value  of 
such  property  In  money."  PoL  Code,  f  3673. 
When  completed,  the  assessment  roll  must  be 
delivered  to  its  clerk,  who  must  give  notice 
of  the  time  at  which  the  board  will  meet  to 
equalize  assessments.  Pol.  Code,  {  3654. 
The  board  must  meet  on  the  first  Monday  of 
July  in  each  year  for  equalization  purposes 
and  continue  in  session  until  such  business 
is  disposed  of,  but  not  later  than  the  third 
Monday  in  July.  Pol.  Code,  i  3672.  No  re- 
duction can  be  made,  except  upon  the  veri- 
fied application  of  the  taxpayer,  showlug  the 


facts  upon  which  It  is  claimed  the  reduction 
should  be  made  (Pol.  Code,  i  3674),  and  on 
the  hearing  the  board  must  examine,  on 
oath,  the  taxpayer  or  his  agent,  and  may 
subpoena  witnesses  and  hear  and  take  such 
evidence  as  in  its  discretion  it  may  deem 
proper.  Pol.  Code,  §S  3675,  3676.  Upon  such 
hearing,  it  is  the  duty  of  such  board  to  de- 
termine the  value  of  the  property  under  con- 
sideration for  assessment  purposes  upon  such 
basis  as  is  used  in  regard  to  other  property, 
so  as  to  make  all  the  assessments  as  equal 
and  fair  as  is  practicable.  In  discharging 
these  duties,  the  board  is  exercising  judicial 
functions,  and  its  decision  as  to  the  value 
of  the  property  and  the  fairness  of  the  as- 
sessment, so  far  as  amount  is  concerned,  con- 
stitutes an  independent  and  conclusive  judg- 
ment of  the  tribunal  created  by  law  for  the 
determination  of  that  question,  which  abro- 
gates and  takes  the  place  of  the  judgment  of 
the  assessor  upon  that  question.  Where  the 
only  alleged  effect  of  the  fraud  of  the  asses- 
sor is  excessive  valuation  of  the  property  of 
the  taxpayer  for  assessment  purposes,  the 
conclusion  of  the  board  of  equalization  that 
the  fair  value  for  such  purposes  is  the 
amount  fixed  by  the  assessor  would  appear 
to  render  the  fraud  of  that  officer  Immate- 
rial; for  it  is  in  no  way  Injurious.  Accord- 
ing to  the  conclusion  of  the  board,  the  prop- 
erty is  assessed  at  the  same  value  propor- 
tionately as  all  the  other  property  in  the 
county.  Unless  that  determination  can  be 
avoided,  it  is  conclusive  on  the  question  of 
fairness  of  the  valuation;  hence  on  the  ques- 
tion of  injury.  Under  the  authorities,  it  can- 
not be  avoided,  unless  the  board  has  pro- 
ceeded "arbitrarily  and  in  willful  disregard 
of  the  law  intended  for  their  guidance  and 
control,  with  the  evident  purpose  of  imposing 
unequal  burdens  upon  certain  of  the  taxpay- 
ers" (Oregon,  etc.,  R.  R.  Co.  v.  Jackson  (X»., 
supra),  or  unless  there  be  something  equiva- 
lent to  fraud  In  the  action  of  the  board. 
Mere  errors  in  honest  judgment  as  to  the 
value  of  the  property  will  not  obviate  the 
binding  effect  of  the  conclusion  of  the  board. 
Such  a  board  is,  "in  the  absence  of  fraud  or 
malicious  abuse  of  its  powers,  •  *  •  the 
sole  judge  of  questions  of  fact  and  of  the 
values  of  property."  La  Grange,  etc.,  Co. 
V.  Carter,  142  Cal.  565,  76  Pac.  243. 

The  precise  question  under  discussion  has 
never  been  determined  by  this  court,  but 
what  we  have  said  not  only  appears  to  be 
true  on  principle,  but  is  supported  by  ample 
authority.  In  State  v.  O.  P.  R.  R.  Co.,  21 
Nev.  178,  26  Pac.  225,  1109,  an  action  to  re- 
cover taxes,  It  was  said  that,  while  fraud  in 
the  assessment  is  a  good  defense,  it  clearly 
must  be  such  fraud  as  works  some  damage; 
that  a  fraudulent  overvaluation  of  property, 
attempted  by  the  assessor,  can  do  no  harm.  If 
corrected  by  the  board  of  equalization;  and 
that,  "if  the  board  bring  their  honest  judg- 
ment to  bear  upon  the  matter,  and  deter- 
mine that  the  property  has  not  been  over- 
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valued,  tbls  determination  Is  concluslre  tbat 
the  assessor'a  attempted  fraud  has  done  the 
defendant  no  damage."  In  Southern  Oregon 
Co.  V.  Coos  Co.,  39  Or.  185,  64  Pac.  646,  the 
complaint  was  similar  to  the  complaint  made 
here,  namely,  fraudulent  discrimination  on 
the  part  of  the  assessor  resulting  In  an  over- 
valuation of  plalntltT's  property  as  compared 
\rlth  the  valuation  put  upon  other  property 
of  equal  value  and  similarly  situated.  The 
court  said  that,  "when  the  assessment  Is 
attacked  because  arbitrarily  and  fraudulently 
made,  the  charge  must  go  further  than  to 
Inculpate  the  assessor,"  and  "that  It  must 
likewise  Involve  the  board  of  equalization 
and  the  county  court,  sitting  as  an  equaliz- 
ing body,  as  the  judgment  of  the  latter  Is 
paramount"  In  Burton,  etc.,  Co.  v.  Traeger, 
187  111.  9,  68  N.  E.  418,  where  the  board  of 
review  had  full  power  to  correct  the  assess- 
ment, if  unjust  In  any  respect,  but,  after 
hearing,  had  allowed  the  assessor's  valuation 
to  stand,  It  was  held,  no  fraud  being  charged 
on  the  part  of  the  board,  that,  even  If  there 
was  fraudulent  conduct  on  the  part  of  the 
assessor  tn  making  the  valuation,  "such 
•  •  •  fraud  is  purged  by  the  hearing,  re- 
view, and  action  of  the  board  of  review." 
See,  also,  California,  etc.,  Co.  v.  Los  Angeles, 
10  Cal.  App.  185,  191,  101  Pac.  547;  Crawford 
T.  Polk  Co.,  112  Iowa,  118,  83  N.  W.  825; 
volume  27,  Ency.  of  Law,  p.  728;  Cooley  on 
Taxation  (3d  Ed.)  p.  1459,  note.  No  case 
cited  is  opposed  to  our  views  on  this  point. 
The  question  was  not  considered  in  either 
County  of  Los  Angeles  v.  Ballerino,  supra, 
or  Pacific  Postal  Co.  v.  Dalton,  supra,  and 
apparently  could  not  have  been  inv'olved  In 
the  latter  case. 

[4]  Learned  counsel  for  plaintiff  appear  to 
concede  that  the  judgment  of  the  board  of 
equalization,  honestly  given,  "is  conclusive  on 
value,  a  matter  of  fact,"  but  say  that  this 
Is  "not  a  case  of  excessive  valuation,  •  •  • 
but  a  plain  case  of  the  intentional  use,  for 
the  purpose  of  discrimination,  of  a  different 
method  of  assessment."  But,  in  view  of  the 
fact  that  the  only  alleged  effect  of  the  as- 
sessor's action  was  an  overvaluation  of 
plaintiff's  property  as  compared  with  the  val- 
uation of  other  property,  the  question  was 
Pimply  whether  there  was  such  an  overvalua- 
tion of  plaintiff's  property — a  pure  question 
of  fact  for  the  board  of  equalization  to  de- 
termine. As  said  in  Crawford  v.  Polk  Co., 
supra:  "An  error  In  overvaluation,  •  •  • 
if  fraudulent,  differs  from  others  [errors]  only 
with  respect  to  the  motive  of  the  assessor. 
The  same  remedy  is  available."  The  case 
Just  cited  is  also  authority  for  the  proposi- 
tion that  in  such  a  case  frand  on  the  part 
of  the  assessor  does  not  make  the  assess- 
ment void:  but  that  the  taxpayer  must  pur- 
sue the  method  pointed  oat  by  statute  for 
any  review  thereof.  The  cases  of  Columbia 
Savings  Bank  v.  Los  Angeles  Co.,  137  Cal. 
467,  70  Pac.  308,  and  Board  of  Commission- 
ers V.  Wilson,  15  Colo.  90,  24  Pac.  563,  are 
not  at  all  in  point,  as  is  shown  by  the  quota- 


tions therefrom  contained  la  plaintiff's  brief. 
Tn  neither  case  was  there  any  question  of 
valuation  of  property  concerned.  In  one  the 
assessment  was  upon  United  States  bonds, 
which  could  not  be  assessed  at  all,  and  was 
absolutely  void,  and  in  the  other  the  ques- 
tions raised  were  regarding  the  construction 
and  validity  of  statutes  and  the  legality  of 
a  tax  imposed,  none  of  which  questions  could 
be  conclusively,  determined  by  the  tioard  oi 
equalization.  In  the  Colorado  case,  it  was 
said:  "If  the  right  to  tax  property  was  un- 
questioned, and  the  only  questions  were 
those  of  valuation  and  amount  of  tax,  we 
might  hold  their  [the  board's]  action  con- 
clusive." 

We  have  already  set  forth  the  finding  of 
the  trial  court  regarding  the  proceedings 
before  the  board  of  equalization.  In  so  far 
as  it  may  be  held  to  imply  any  lack  of  oppor- 
tunity to  plaintiff  to  fully  presoit  its  case  on 
the  application  for  a  reduction  to  that  body, 
or  any  lack  of  diligence  or  fairness  on  the 
part  of  the  members  thereof  in  the  hearing, 
consideration,  and  decision,  or  that  the  ac- 
tion of  the  board  was  hardly  more  than  a 
mere  form,  not  constituting  a  hearing  of 
plaintiff's  protest,  we  are  satisfied  that  it 
must  be  held  to  be  without  sufficient  sup- 
port in  the  evidence.  By  reason  of  the  fact 
tbat  plaintiff's  application  was  not  filed  un- 
til three  days  before  the  time  when  the 
board  of  equalization  must  finally  adjourn, 
and  that  there  were  numerous  other  applica- 
tions for  reduction  of  assessment,  the  time 
for  the  consideration  of  plaintiff's  application 
was  necessarily  short.  It  is  also  apparent 
that  the  proceedings  before  the  board  were 
not  and  could  not  be  conducted  with  the 
same  degree  of  order  and  formality  that  is 
ordinarily  attained  in  a  well-regulated  court 
of  justice.  But  there  is  no  pretense  that 
plaintiff  did  not  Introduce  all  the  evidence 
that  it  offered,  or  that  it  was  deprived  of 
opportunity  to  offer  all  the  evidence  it  de- 
sired, or  that  the  members  of  the  board  did 
not  do  their  best  to  arrive  at  a  fair  and 
honest  decision  in  the  matter. 

[6]  There  is  some  complaint  to  the  effect 
that,  by  reason  of  noise  and  confusion  in 
the  manner  of  conducting  the  proceedings, 
the  members  of  the  board  could  not  hear 
and  understand  all  that  was  said  by  the  wit- 
nesses; but  tbls  claim  appears  to  be  based 
solely  on  the  expressed  doubt  of  one  of  the 
representatives  of  plaintiff  whether  they 
could,  under  the  circumstances,  hear  all  that 
was  said.  An  official  stenographer  heard  all 
the  evidence  and  took  it  down  in  shortband, 
and  all  of  the  members  of  the  board  who  tes- 
tified (four  of  the  five  members)  said  that 
they  heard  such  evidence  and  considered 
it.  It  appears  from  the  evidence  that  when 
it  came  to  a  decision  the  application  of 
plaintiff  for  a  reduction  of  its  assessment 
was  granted  in  part  upon  some  property, 
but  denied  as  to  the  property  involved  in 
this  case.  The  record  does  not  show  what 
evidence  was  given    before    the    board    of 
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equalization  as  to  the  Talne  of  the  property 
here  Involved.  The  finding  as  to  the  action 
of  the  hoard  being  properly  attacked  by 
specifications  of  insufficiency  of  evidence, 
and  the  statement  on  motion  for  a  new 
trial  purporting  to  contain  all  the  evidence 
given  in  the  lower  court  on  all  matters  cov- 
ered by  such  specifications,  there  Is  absolute- 
ly no  warrant  for  holding  that  the  decision 
of  the  board  was  not  an  absolutely  fair  and 
correct  decision  upon  the  evidence  Introduced 
before  It — a  decision  to  the  effect  that,  ap- 
plying the  same  method  as  was  applied  in 
the  ascertainment  of  the  value  for  assess- 
ment purposes  of  all  the  property  In  the 
county,  the  value  apportioned  to  plaintiff's 
property  was  not  excessive.  We  can  find 
no  warrant  in  the  record  for  avoiding  the  de- 
cision of  the  board  of  equalization,  and  that 
being  so  It  must  be  held  that  it  Is  an  ad- 
judication that  the  valuations  placed  upon 
plaintiff's  property  here  Involved  were  not 
excessive,  and  that  such  property  was  not 
assessed  at  a  greater  proportion  of  its  value 
than  any  other  property  in  the  county — an 
adjudication  which  Is  conclusive  upon  the 
courts.  The  conclusion  we  have  reached  ren- 
ders It  unnecessary  to  consider  any  other 
proposition  discussed  on  this  appeal. 

The  Judgment  and  order  denying  a  new 
trial  are  reversed. 

We  concur:  LORIGAN,  J.;  SLOSS,  J.; 
ALLEN,  J.,  pro  tem.;  HBNSHAW,  J. 

Justice  ALLEN,  of  the  District  Court  of 
Appeal  of  the  Second  district,  participates 
herein,  under  order  of  the  Supreme  Court,  in 
place  of  Justice  LUClBN  SHAW,  who  deem- 
ed himself  disqualified  by  reason  of  rela- 
tionship to  one  of  the  attorneys. 


192  Cal.  181 

SECOMBE   v.  LOUIS   PHILLIPS'   ESTATE 

et  al.     (L.  A.  2,749.) 
(Supreme  Court  of  California.    Feb.  2,  1912.) 

1.  Taxation   (§  573*)— Nature  of  Pboceed- 
INGS— Strict  Compliance  with  Statute. 

Notwithslnnding  the  change  in  the  law, 
whereby  property  delinquent  for  taxes  is  struck 
off,  in  the  first  instance,  to  the  state,  the  doc- 
trine that  tax  proceedings  are  in  invitum,  and 
must  be  in  strict  accord  with  statutory  re- 
qairements,  still  obtains. 

[Ed.  Note.— For  other  oases,  see  Taxation, 
Cent.  Dig.  §§  1141-1144;   Dec.  Dig.  §  073.*] 

2.  Taxation  (§734*)— Assessment— Showing 
Amount  of  Tax. 

An  assessment  of  land,  and  so  the  tax  sale 
based  thereon,  is  void;  there  being  no  dollar 
mark  or  other  indication  on  the  assessment  roll 
showing  the  meaning  of  the  figures  in  the 
column  for  statement  of  amount  of  tax. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §§  1470-1473;  Dec.  Dig.  i  734.*] 

Department  2.  Appeal  from  Superior  Court, 
Los  Angeles  County;  Leon  F.  Moas,  Judge. 

Action  by  A.  H.  Seconibe  against  Louis 
Phillips'   Estate,  a  corporation,  and  others. 


Judgment  for  defendants;   plalntUF  appealsi. 
AfiSrmed. 

C.  A.  Stlce,  for  appellant  O.  B.  Carter, 
Carter,  Klrby  &  Henderson,  and  Frank  L. 
Perry,  for  respondents. 

MELVIN,  J.  Plaintiff,  who  was  the  gran- 
tee named  in  certain  tax  deedF,  sued  to  qnlet 
title  to  the  lots  which  were  described  in 
said  deeds.  Separate  trials  were  jad,  and 
Judgments  given  in  favor  of  defendants 
John  Stlgers  and  Julia  A.  Ivers,  quietli>g 
their  titles,  as  against  plaintiff,  to  the  par- 
cels claimed  by  them  respectively.  It  was 
stipulated  at  the  trial  that  plaintiff's  only 
claim  of  title  was  under  his  tax  deeds  and 
that,  unless  said  deeds  were  sufficient  to  vest 
title  in  him,  John  Stigers  was  the  owner  of 
lot  28  and  the  northwest  20  feet  of  lot  29  in 
block  172  of  the  city  of  Redondo  Beach,  as 
per  map  recorded  in  Book  39,  p.  1  et  seq.. 
Miscellaneous  Records  of  Los  Angeles  coun- 
ty, and  Julia  A.  Ivers  of  lot  24  in  block  10 
of  Elyslan  Heights,  in  the  city  of  Los  Ange- 
les, as  per  map  recorded  in  Book  83,  p.  55, 
Miscellaneous  Records  of  said  county.  Both 
defendants  offered  to  pay,  and  did  pay  Into 
court  for  plaintiff,  the  amount  of  the  taxes, 
penalties,  interest,  and  costs  due  on  each 
piece  of  property  at  the  time  of  its  sale  by 
the  state.  The  plaintiff  appeals  from  the 
Judgments  and  from  the  orders  denying  his 
motion  for  a  new  trial. 

[1]  Appellant's  counsel  makes  the  general 
statement  that  tax  proceedings  can  no  longer 
be  said  to  be  in  Invitum,  and  that  the  court 
"as  Jealously  guards  the  title  of  the  state 
now  as  it  formerly  did  the  rights  of  de- 
linquent taxpayers."  In  this  regard,  he  cites 
Miller  v.  Williams,  135  Cal.  184,  67  Pac.  788, 
Davis  V.  Pacific  Improvement  Co.,  137  Cal. 
250,  70  Pac.  15,  Best  v.  Wohlford,  144  Cal. 
734,  78  Pac.  293,  Fox  v.  Wright,  152  Cal.  60, 
91  Pac.  1005,  Bank  of  I.«inoore  v.  Fulgbam, 
151  Cal.  23(>,  90  Pac.  936;  and  he  insists 
that  under  the  authority  of  these  cited  cases 
the  informalities  a"')earlng  in  the  record  are 
but  trivial,  and  should  not  by  this  court  be 
held  to  Invalidate  his  asserted  title.  A  read- 
ing of  any  one  of  the  cases  cited,  however, 
will  demonstrate  the  fallacy  of  his  conclu- 
sion that  proceedings  culminating  In  the  .sale 
of  property  for  delinquent  taxes  are  no 
longer  In  invitum.  While  It  is  true  that 
the  change  in  the  law,  whereby  the  property 
delinquent  for  taxes  was  struck  off,  In  the 
first  Instance,  to  the  state,  made  iiwippliculile 
some  of  the  reasoning  of  the  earlier  oases, 
the  doctrine  that  such  proceedings  must  l>e 
in  strict  accord  with  statutory  re<]uirenients 
has  never  been  abandoned.  When  we  con- 
sider, for  example,  that  in  Miller  v.  Wil- 
liams, supra,  the  reason  for  sustaining  the 
Judgment  was  tliat  the  lands  were  sold  for 
eight  cents  more  than  was  due  for  taxes, 
and  that  In  Fox  v.  Townsend,  152  Cal.  51,  91 
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Pac.  10O4,  1007,  the  assessment  on  one  lot 
was  held  Toid,  because  a  dollar  mark  or 
otber  sign  was  not  used  to  explain  the  fig- 
ures in  that  column  of  tbe  assessment  roll 
designed  to  show  the  value  of  the  property 
and  tlie  amount  of  the  taxes,  the  existence  of 
the  requirement  of  strict  compliance  with 
the  statute  is  emphasized. 

[2]  Respondents  urge  a  number  of  reasons 
In  support  of  the  court's  conclusion  in  their 
favor.  One  of  these  Is  that  the  assessment 
on  each  parcel  of  land  was  void,  and  that 
the  tax  sales,  based  upon  such  assessments, 
were  likewise  nullities,  because  there  was  no 
dollar  mark  or  other  abbreviation  or  indica- 
tion on  the  assessment  roll  showing  what 
the  figures  meant  which  appeared  In  the 
column  prepared  for  the  statement  of  the 
amount  of  the  tax  on  each  lot.  An  examina- 
tion of  the  transcript  shows  that  this  objec- 
tion to  the  suflBciency  of  the  deeds  is  well 
taken.  This  brings  the  case  at  'bar  within 
the  rule  of  such  authorities  as  Fox  v.  Town- 
send,  supra,  and  therefore  Justifies  the  de- 
crees entered  herein. 

Numerous  other  arguments  are  made  by 
respondents  in  support  of  the  Judgments; 
but  as  appellant  has  filed  no  reply  brief,  and 
as  the  one  reason  above  given  seems  to  be 
sufficient,  It  will  not  be  necessary  to  review 
the  other  points  made  by  respondents'  coun- 
sel in  their  brief. 

It  follows  that  the  judgments  and  orders 
must  be,  and  they  are  hereby,  affirmed. 

We  concur:   HENSHAW,J.;    LORIGAX,  J. 


lea  Cal.  94 

MARDIS  V.  McCarthy.  Mayor,  et  al 
(S.  F.  6090.) 

(Supreme  Court  of  California.    Jan.  29,  1912.) 

1.  constitutionai,  law  (s  63*)— division 
ov  govebnmentai,  powebs— delegation  of 
Legislative  Power. 

If,  by  the  approval  by  the  electors,  pursu- 
ant to  Const,  art.  11,  §  8,  of  a  frepholder's 
charter  or  an  amendment  thereto,  -vestine  in  a 
city  authority  to  legislate  eoucerning  local  mat- 
ters, the  Legislature  delegates  legislative  pow- 
er, such  delegation  is  not  objectionable,  being 
specially  authorized  by  such  provision  of  the 
Constitution. 

(Ed.  Note.— For  other  oases,  see  Constitu- 
tional Law,  Cent.  Dig.  §S  108-114;  Dec.  Dig. 
163.*] 

2.  Municipal  Cobpobations  (|  300*)— Pub- 
lic Impbovements  —  Pboceoure— Validitt 
OP  Obdinance. 

If  a  freeholder's  charter,  adopted  pursuant 
to  the  Constitution,  may  define  the  procedure 
for  tunnel  or  street  improvements,  it  may  au- 
thorize the  board  of  supervisors  of  the  mu- 
nicipality to  enact  the  mode  of  procedure  by 
ordinance;  the  ordinance  having  the  same  bind- 
ing effect  as  if  its  terms  had  been  incorporated 
in  the  charter. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  300.*] 


8.  Municipal  Cobporations  (f  460*)— Pub- 
lic IHPBO  VEKENT8  —  ' '  ASSESSHENT'  '  —  Dl*- 
TBIOTS. 

St  1911,  p.  1686,  amending  the  charter  of 
the  city 'and  coun^  of  San  Francisco,  adds  to 
article  6  a  chapter  numbered  8,  which  by  sec- 
tion 1  empowers  the  board  of  supervisors  to 
order  the  construction  of  a  tunnel  and  levy 
the  expenses  thereof  upon  private  property  "in 
the  manner  and  under  and  subject  to  ttie  pro- 
ceedings, powers,  »  •  •  and  limitations  of 
chapter  2,  of  this  article,  providing  for  street 
work  and  street  improvements."  Chapter  2  of 
the  charter,  by  section  5  (St  1899,  p.  295), 
authorized  the  board  of  supervisors  to  define 
the  districts  benefited  by  a  proposed  improve- 
ment and  to  be  assessed  to  pay  its  expense, 
and  St  1911,  p.  1691,  added  to  chapter  2,  art 
6,  of  the  charter,  a  section  numbered  33,  which 
provides  the  methods  of  procedure  for  con- 
structing tutmels  and  "for  the  assessment  of 
expenses  thereof  •  •  *  on  private  prop- 
erty." Held,  that  the  charter  provisions  au- 
thorized the  assessment  of  the  cost  of  con- 
struction of  a  tunnel  upon  a  special  district; 
the  word  "assessment,"  as  here  involved,  mean- 
ing a  burden  imposed  upon  property  to  pay  the 
cost  of  the  improvement  made  with  reference 
to  the  supposed  benefit. 

[E3d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fg  1073,  1074;  Dec. 
Dig.  i  450.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  pp.  549-555;  vol  8,  p.  7583.] 

4.  Municipal  Cobpobations  (S  485*)— Pub- 
lic iMPBOVEUENTs— Assessments— Cebtifi- 
CATES— Validitt. 

An  ordinance,  enacted  by  the  city  and  coun- 
ty of  San  I'rancisco,  providing  the  procedure 
for  the  construction  of  tunnels,  etc.,  and  au- 
thorizing the  issuance  of  certificates  by  the  au- 
ditor bearing  interest  at  the  rate  determined  by 
the  board  of  supervisors,  payable  out  of  the 
assessments  levied  against  the  property  within 
the  assessment  district,  was  not  objectionable, 
as  authorizing  the  city  to  borrow  money  for 
the  work,  the  certificates  not  being  obligations 
of  the  city,  and  was  authorized  by  St.  1911,  p. 
1U91,  adding  to  Charter  of  City  and  County  of 
San  Francisco,  art.  6,  c.  2,  a  section  numbered 
33,  permitting  the  board  of  supervisors  to  pro- 
vide for  the  payment  of  assessments,  in  annual 
installments,  interest  on  the  certificates,  being 
properly  chargeable  to  the  property  owners  as 
incidental  expenses  in  providing  a  fund  for  do- 
ing the  work. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S§  1140-1144;  Dec. 
Dig.  §  485.*] 

5.  Municipal  Cobpobations  (§  269*)— Pub- 
lic   Impbovements  — Authority    to    Con- 

STBUCT  —  CUABTEB   PBO VISIONS  —  CONSTRUC- 
TION. 

The  charter  of  the  city  and  county  of  San 
Francisco,  as  amended  by  St.  1911,  p.  1686, 
adding  to  article  6  a  chapter  numbered  8,  em- 
powering (section  1)  the  board  of  supervisors 
to  order  "the  construction"  of  any  tunnel,  etc, 
in  or  under  a  street,  includes  the  incidental 
power  to  lay  and  pave  sidewaliss  necessary  to 
make  the  tunnel  available  for  public  use. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  SJ  718-724;  Dec.  Dig. 
§  209.*] 

6.  Municipal  Cobpobations  (§  413*)— Stbeet 

iMl'BOVEMENTS— EXI'EXSES. 

Even  if  the  construction  of  a  tunnel  "in  or 
under"  a  street  be  an  improvement  of  the 
street.  Charter  of  City  and  County  of  San 
Francisco  (as  amended  by  St.  1911,  p.  KSSti) 
art.  6,  c.  8,  S  1<  authorizing  the  board  of  su- 
pervisors to  order  the  construction  of  tunnels 
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"in,  on,  or  under  any  accepted  or  unaccepted 
street  •  •  •  and  levy  the  cost  and  ex- 
penses thereof  upon  private  property,"  would 
prevent  the  application  of  article  0,  c.  2,  $  23, 
of'  the  charter,  requiring  accepted  streets  to 
be  improved  by  the  city  and  county,  so  that 
the  cost  of  such  tunnel  Improvements  in  an 
accepted  street  could  be  levied  upon  the  prop- 
erty benefited. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  413.*] 

7.  Municipal  Cobpobations  (g  269*)— Pub- 
lic iMPBOVEltENTS— lUFBOVEUEMTB  AUTHOB- 
IZED. 

The  power  to  order  "the  construction"  of 
a  tunnel  in  any  street,  etc.,  given  to  the  board 
of  supervisors  by  the  charter  of  the  city  and 
county  of  San  Francisco,  as  amended  by  St. 
1911,  p.  1686,  adding  to  article  6,  c.  8,  a  section 
numbered  1,  authorized  the  changing  of  grades 
of  a  street  necessitated  by  the  tunneL 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  268.*] 

8.  Municipal  Cobpobations  (S  614*)— Pub- 

UC    ImPKOVEMENTB— SUPPUEMENTAJ.   ASSESS- 
MENTS—PBOPBIETT. 

Where  an  ordinance  authorizing  the  con- 
struction of  a  street  tunnel  provided  that  the 
"benefits  estimated  shall  not  exceed  the  total 
of  such  estimated  costs^  damages,  and  ex- 
penses," and  that  the  assessments  sliall  be  "in 
accordance  with  the  benefits,"  a  provision  au- 
thorizing supplemental  assessments  was  not  in- 
valid on  the  ground  that  an  additional  assess- 
ment could  not  be  made  which  would  exceed  the 
benefits  determined  when  the  original  assess- 
ment was  made. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  514.*] 

9.  Municipal  Cobpobations  (|  514*)— Pub- 
lic luPBOVEVENTs— Assessments— Supple- 
mental Assessments— Time  of  Objection. 

An  objection  to  the  provision  of  an  ordi- 
nance for  a  supplemental  assessment  for  street 
tunnel  improvements  is  premature  if  made  be- 
fore an  attempt  to  levy  such  additional  assess- 
ments. 

[Eid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  514.*] 

10.  Municipal  Cobpobations  ({  304*)— Pub- 
uo  Impbovements. 

A  provision  of  an  ordinance  providing  for 
the  construction  of  a  tunnel,  covering  "the  in- 
cidental expenses"  of  the  work,  is  not  objec- 
tionable because  the  items  constituting  such  ex- 
penses are  not  specifically  defined  by  the  ordi- 
nance, it  giving  full  opportunity  for  objections 
and  a  hearing  thereon  if  improper  items  are 
included  in  the  report  upon  which  the  assess- 
ment is  based. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  811-816;  Dec.  Dig. 
{  3M.*] 

11.  Municipal  Cobpobations  (|  450*)— PItb- 
Lic  Impbovements— Assessment  Dibtbicts. 

Where  a  street  tunnel,  though  a  single 
work,  united  separate  districts,  each  of  which 
was  benefited  thereby,  an  assessment  upon  the 
lands  of  both  districts  was  proper. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1073,  1074;  Dec. 
Dig.  i  450.*] 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  E^ancisco;  J. 
M.  Seawell,  Judge. 

Action  by  B.  A.  Mardls  against  P.  H.  Mc- 
Carthy, Mayor  of  the  City  and  County  of 
San   Francisco,  and  others.     From  a  Judg- 


ment for   defendants   on   demurrer   to  the 
complaint,  plalntlfC  appeals.    Affirmed. 

HlUyer,  Stringham  &  O'Brien,  for  appel- 
lant.   Percy  V.  Long,  for  respondents. 

19I.OSS,  3.  The  plaintiff  appeals  from  a 
Judgment  entered  in  favor  of  the  defendants 
upon  an  order  sustaining  their  demurrer  to 
his  complaint.  The  action  was  instituted  to 
obtain  an  Injunction  restraining  the  mayor, 
the  supervisors,  and  other  officers  of  the  city 
and  county  of  San  Francisco,  from  proceed- 
ing under  a  certain  resolution,  adopted  by  the 
board  of  supervisors,  declaring  the  intentlou 
of  said  board  to  order  the  construction  of 
a  tunnel  In  or  under  Stockton  street  from 
the  northerly  line  of  Sutter  street  to  the 
southerly  line  of  Sacramento  street. 

A  prior  attempt  to  authorize  the  construc- 
tion of  such  a  tunnel,  and  the  assessment  of 
the  cost  thereof  upon  a  special  assessment 
district  was  before  this  court  In  Gassner  v. 
McCarthy,  116  Pac.  73,  where  It  was  held 
that  the  charter  of  the  city  and  county,  as 
it  then  read,  did  not  authorize  the  levy  of  a 
special  assessment  to  pay  the  cost  of  con- 
structing a  tunnel.  The  proceedings  here 
involved  were,  however,  taken  under  amend- 
ments which  have  been  added  to  the  charter 
since  the  Institution  of  the  proceedings  in- 
volved In  the  Oassner  Case,  and  the  mat- 
ters there  decided  throw  no  light  upon  the 
questions  now  before  us. 

The  charter  amendments  In  question  were 
approved  by  the  Legislature  on  February  7, 
1911.  They  consisted  In  the  addition  to  arti- 
cle 6  of  said  charter  of  a  new  chapter  to  be 
known  as  chapter  8  (Stats.  1911,  p.  1686). 
and  of  the  addition  to  chapter  2,  art.  6,  of 
a  section  to  be  known  as  section  33  (Stats. 
1911,  p.  1691).  Chapter  8  so  added  to  article 
6  bears  the  title  "Tunnels,  Subways  and  Via- 
ducts," and  is  divided  into  four  sections. 
Section  1  reads  as  follows:  "The  board  of 
supervisors  are  hereby  empowered  to  order 
the  construction  of  any  tunnel,  subway  or 
viaduct,  In,  on,  under,  or  over,  any  accepted 
or  unaccepted  open  public  street,  avenue, 
lane,  alley,  place  or  court,  within  the  city 
and  county,  or  any  other  land  of  the  city 
and  county,  or  in,  on,  under,  or  over,  any 
land  in  which  and  where  the  city  and  coun- 
ty may  then  have  an  easement  or  right  of 
way  therefor,  and  to  levy  the  cost  and  ex- 
penses thereof  upon  private  property,  in  the 
manner  and  under  and  subject  to  the  pro- 
ceedings, powers,  restrictions  and  limitations 
in  chapter  2  and  chapter  7  of  this  article 
provided  for  street  work  and  street  improve- 
ment." 

Section  2  authorizes  the  board  of  super- 
visors to  acquire  by  purchase  or  condenina- 
tlon  any  land,  easement,  or  property  necfs- 
sary  and  convenient  for  any  purpose  uicu- 
tioued  In  section  1,  and  to  levy  the  daui- 
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ages,  costs,  and  expenses  thereof  upon  pri- 
vate property  "In  tbe  manner  and  under  and 
subject  to  tbe  proceedings,  powers,  restric- 
tions and  limitations  In  chapter  3  and  chap- 
ter 7  of  this  article  providing  for  the  open- 
ing and  extending,  straightening  or  closing 
up  In  whole  or  In  part  of  any  street,  avenue, 
lane,  alley,  court  or  place."  The  reference 
In  sections  1  and  2  to  chapter  7  Is  meaning- 
less, since  article  6  contains  no  such  chapter. 

Section  3  reads:  "The  board  of  supervis- 
ors may,  in  Its  discretion,  order  that  not 
more  than  one-half  of  the  whole  of  the  costs 
and  expenses  of  any  of  the  work  or  acquisi- 
tions in  sections  1  and  2  in  this  chapter 
mentioned,  or  the  damages  resulting  there- 
from, be  paid  out  of  the  treasury  of  tbe  city 
and  county  from  such  fund  as  tbe  board  of 
supervisors  may  designate.  Whenever  a 
part  of  said  cost  or  expense  is  so  ordered  to 
be  paid  before  the  making  of  an  assessment 
therefor,  the  board  of  public  works,  in  mak- 
ing up  the  assessment  provided  for  such  cost 
and  expense,  shall  first  deduct  from  the 
whole  cost  and  expense  such  part  thereof  as 
has  been  ordered  to  be  paid  out  of  the  mu- 
nicipal treasury  and  shall  assess  the  remain- 
der of  said  cost  and  expense  proportionate- 
ly upon  the  lots,  parts  of  lots,  and  lands, 
tn  the  assessment  district  or  liable  to  be 
assessed  therefor,  and  in  the  manner  here- 
inbefore referred  to  and  provided." 

Section  4  relates  to  the  use  of  tunnels  by 
street  railroads,  and  has  no  bearing  upon 
the  present  controversy. 

Section  33  of  chapter  2  of  article  6,  added 
to  the  charter  at  the  same  time,  reads 
as  follows:  "The  methods  of  procedure  In 
this  article  provided  for  the  Improvement  of 
streets  or  for  the  construction  of  tunnels, 
subways  or  viaducts  and  appurtenances 
thereto,  and  for  the  assessment  of  the  ex- 
pense thereof  or  any  portion  of  such  expense 
upon  private  property  shall  not  be  deemed 
exclusive,  but  the  board  of  supervisors  by 
an  affirmative  vote  of  not  less  than  two- 
thirds  of  the  members  thereof,  may  by  ordi- 
nance snbstltute  therefor  any  method  of  pro- 
cedtire  in  any  general  law  of  the  state  of 
California  now  in  force  and  efCect,  or  as  the 
same  may  be  amended,  or  that  may  here- 
after be  enacted,  providing  for  any  such  im- 
provements in  municipalities,  and  levying 
assessments  for  the  expense  or  portion  there- 
of on  private  property;  or  the  said  board 
may  by  a  like  affirmative  vote  of  tbe  mem- 
bers thereof  adopt  an  ordinance  which  may 
from  time  to  time  be  revised  or  amended, 
providing  a  method  of  procedure  for  such 
improvement  and  assessment;  and,  in  such 
ordinance  if  said  board  deems  it  expedient 
provision  may  be  made  for  the  payment  of 
any  assessment  levied  In  pursuance  thereof 
in  annual  installments  covering  a  term  not 
to  exceed  ten  years  upon  conditions  as  to 
said  board  may  seem  reasonable  and  just, 
tbe  rate  of  interest  to  be  paid  on  such  pay- 


ments not  to  exceed  seven  per  cent,  per  an- 
num." 

It  will  be  observed  that  the  section  last 
quoted  provides  three  alternative  methods 
of  procedure:  (1)  The  method  speclBcally 
outlined  in  the  diarter  itself;  (2)  any  method 
of  procedure,  provided  by  general  law,  which 
may  be  adopted  by  the  vote  of  two-thirds  of 
the  members  of  the  board  of  supervisors; 
or  (3)  such  method,  difTerlng  both  from  the 
provisions  of  the  charter  and  from  the  gen- 
eral laws,  as  may  be  provided  by  an  ordi- 
nance adopted  by  a  like  vote  of  the  board  of 
supervisors.  The  board  of  supervisors  of 
the  city  and  county  of  San  Francisco  pro- 
ceeded in  the  third  way  and  in  September, 
1911,  adopted  by  unanimous  vote  an  ordi- 
nance providing  a  method  for  the  construc- 
tion of  tunnels  and  for  the  assessment  of 
the  cost  and  damages  thereof  upon  private 
property  benefited  thereby.  In  November, 
1911,  the  board  by  like  vote  adopted  an  ordi- 
nance amending  several  sections  of  such  or- 
dinance. 

The  general  scheme  of  the  ordinance  as 
amended  is  similar  to  that  of  the  "local  im- 
provement act"  of  1901  (Stats.  1901,  p.  34). 
It  will  not  be  necessary  to  set  forth  Its 
various  provisions  in  detail,  since  the  appel- 
lant does  not  question  that  if  the  board  of 
supervisors  has  the  i>ower  to  adopt  a  method 
of  procedure  for  levying  and  enforcing  spe- 
cial assessments  for  the  construction  of  tun- 
nels, the  method  here  adopted  was  a  rea- 
sonable and  proper  one  and  suiBdently  safe- 
guarded the  rights  of  the  property  owners, 
except,  perhaps,  in  certain  particulars  which 
will  be  referred  to  hereafter. 

Pursuant  to  the  provisions  of  this  ordi- 
nance the  board  of  supervisors  adopted  a 
resolution  of  intention  to  order  tbe  construc- 
tion in  or  under  Stockton  street  of  a  tun- 
nel which  with  its  approaches  should  extend 
from  the  northerly  line  of  Sutter  street  to 
the  southerly  line  of  Sacramento  street,  the 
tunnel  Itself  to  extend  from  the  southerly 
line  of  Bush  street  to  a  line  150  feet  south- 
erly from  the  southerly  line  of  Sacramento 
street.  The  resolution  of  intention  described 
two  districts  which  were  to  be  connected  by 
the  said  tunnel  and  upon  which,  as  compris- 
ing the  lands  specially  benefited  by  such  im- 
provement, the  damages,  costs,  and  expenses 
of  the  construction  were  to  be  assessed. 

Other  facts  bearing  upon  the  appeal  will 
be  mentioned  In  connection  with  the  particu- 
lar points  upon  which  they  bear. 

1.  The  appellant  contends,  first,  that  the 
provision  of  section  33  giving  to  the  board  of 
supervisors  authority  to  provide  a  method 
of  procedure  for  the  improvement  and  as- 
sessment constitutes  an  unauthorized  delega- 
tion of  legislative  power  by  the  Legislature 
of  the  state. 

[1]  It  is  hardly  worth  while  to  discuss  the 
question  whether  a  grant  of  power  contained 
In  a  freeholders'  charter  or  an  amendment 
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thereto  derives  its  force  from  legislative  ac- 
tion on  the  part  of  tlie  state  Legislature.  If, 
by  the  approval,  under  section  8  of  article 
11  of  the  Constitution,  of  a  charter  or  an 
amendment  which  vests  in  a  local  body  au- 
thority to  legislate  concerning  local  matters, 
the  Legislature  may  be  said  to  be  delegating 
legislative  power,  such  delegation  is  one 
that  is  expressly  authorized  by  the  Consti- 
tution. In  re  Pfahler,  150  Cal.  71,  88  Pac. 
270,  11  L.  R.  A.  (N.  S.)  1002;  Piatt  v.  City 
and  County  of  S.  F.,  158  Cal.  74,  110  Pac. 
304;  Hellman  ▼.  Shoulters,  114  Cal.  136,  44 
Pac.  915,  45  Pac.  1057.  That  the  procedure 
for  constructing  tunnels,  or  making  other 
street  improvements,  is  so  far  a  matter  of 
local  concern  as  to  be  properly  Included  with- 
in the  scope  of  a  municipal  charter  is  not 
questioned  by  the  appellant.  See  Byrne  v. 
Drain,  127  Cal.  663,  60  Pac.  433. 

[2J  And  if  the  charter  may  define  such  pro- 
cedure direcOy,  we  see  no  reason  why  It  may 
not  confer  upon  the  legislative  body  of  the 
municipality  (in  this  instance,  the  board  of 
supervisors)  power  to  enact  a  mode  of  pro- 
cedure by  ordinance.  The  provisions  of  the 
ordinance  adopted  pursuant  to  the  authoriza- 
tion of  the  charter  have  the  same  sanction 
and  the  same  effect  that  they  would  have 
had  if  incorporated  in  the  charter  itself. 
Harrison  v.  Horton,  5  Cal.  App.  415,  90  Pac. 
716;  Murphy  v.  City  of  San  Luis  Obispo,  119 
Cal.  624,  51  Pac.  1085,  39  L.  R.  A.  444. 

[3]  2.  It  is  claimed  that  in  some  particu- 
lars the  ordinance  establishing  the  procedure 
to  be  followed  is  an  attempted  exercise  of 
powers  in  excess  of  those  granted.  Under 
this  head  it  is  claimed,  first,  that  the  charter 
amendments  do  not  authorize  the  assess- 
ment of  the  cost  of  the  improvement  upon  a 
special  district  By  section  1  of  the  new 
chapter  8  of  the  charter,  the  board  of  super- 
visors is  empowered  to  order  the  construc- 
tion of  a  tunnel  and  to  levy  the  cost  of  the 
expenses  thereof  upon  private  property  "In 
the  manner  and  under  and  subject  to  the  pro- 
ceedings, powers,  restrictions,  and  limita- 
tions of  chapter  2  of  this  article  providing 
for  street  work  and  street  improvement"  By 
section  5  of  chapter  2,  which  is  thus  incor- 
porated into  chapter  8,  the  board  of  super- 
visors is  expressly  authorized  to  define  the 
districts  benefited  by  a  proposed  improve- 
ment and  to  be  assessed  to  pay  the  expense 
thereof.  Stats.  1899,  p.  295.  Furthermore, 
section  33  of  chapter  2  of  article  6,  which 
was  also,  as  we  have  seen,  added  to  the 
chapter  in  1911,  contains  language  clearly  in- 
dicating an  intent  to  authorize  the  assess- 
ment of  the  cost  of  the  improvement  upon 
property  specially  benefited.  The  section  pro- 
vides for  methods  of  procedure  for  the  con- 
struction of  tunnels,  and  "for  the  assessment 
of  expenses  thereof  or  any  portion  of  such 
expenses  upon  private  property."  The  term 
"assessment,"  as  used  in  this  connection, 
means  the  kind  of  assessment  here  Involved, 
L  e.,  a  burden  imposed  upon  property  "for 


the  purpose  of  paying  the  dost  of  the  Im- 
provement, and  laid  with  reference  to  the 
benefit  which  such  property  is  supposed  to 
receive  from  the  expendltrre  of  the  money." 
Taylor  v.  Palmer,  31  Cal.  241. 

[4]  Another  objection  to  the  ordinance  reg- 
ulating the  procedure  is  that  it  contains  a 
provision  authorizing  the  issuance  by  the 
auditor,  in  the  absence  of  sufficient  money 
to  pay  demands  upon  the  assessment  fund, 
of  certificates  bearing  interest  at  a  rate  to 
be  determined  by  the  board  of  supervisors. 
It  is  contended  that  this  is  an  attempt  to 
permit  the  city  to  l>orrow  money  and  that 
there  is  no  authorization  in  law  for  such 
borrowing.  But  It  is  obvious  that  the  cer- 
tificates so  to  be  Issued  are  not  obligations 
of  the  municipality.  Union  Trust  Co.  t. 
State  of  California,  154  CaL  716,  99  Pac. 
183,  24  L.  R.  A.  (N.  S.)  1111.  They  are  not 
a  charge  against  the  funds  of  the  city  and 
county,  but  are  payable  out  of  the  assess- 
ments levied  against  the  property  within  the 
assessment  district 

The  provision  for  payment  of  interest  on 
the  certificates  is  not  open  to  objection.  The 
necessity  for  the  issuance  of  such  certificates 
arises  from  the  provision  of  section  33, 
above  referred  to,  permitting  the  board,  to 
provide  for  the  payment  of  assessments  in 
annual  installments.  The  ordinance,  in  ac- 
cordance with  this  authorization,  has  pro- 
vided that  property  owners  desiring  an  ex- 
tension of  credit  may,  upon  certain  terms, 
obtain  the  privilege  of  paying  their  assess- 
ments In  installments.  No  property  owner 
is  liable  for  interest  unless  he  voluntarily 
seeks  and  obtains  an  extension  by  requesting 
that  he  be  permitted  to  pay  in  Installments. 
But,  apart  from  this  consideration,  interest 
upon  the  certificates  is  properly  chargeable 
to  the  property  owner  as  an  item  of  "inci- 
dental expenses  incurred  in  providing  a  suffi- 
cient fund  for  the  accomplishment  of  the 
work,  without  exacting  in  cash  from  the 
property  owners  the  necessary  sum."  Doyle 
V.  Austin,  47  Cal.  353. 

[6]  3.  The  resolution  of  Intention  provides 
that  the  tunnel  is  to  be  "properly  bored,  lined, 
faced,  paved  with  asphaltic  pavement,  curb- 
ed with  granite  curb,  and  sidewalked  witlk 
artificial  stone,  with  all  appurtenances  neces- 
sary to  make  such  tunnel  fit  for  public  use.** 
The  appellant  contends  that  the  power  grant- 
ed by  the  charter  to  construct  tunnels  does 
not  include  power  to  pave  or  sidewalk.  We 
think  this  Is  too  narrow  a  construction  of 
the  charter  provision.  The  term  "construct** 
has  a  broad  significance.  As  applied  to  a 
railroad,  it  has  been  held  to  cover  the  doing 
of  everything  necessary  to  make  the  road 
ready  for  operation.  De  Graff  v.  St  P.,  etc, 
R.  Co.,  23  Minn.  144;  Preston  v.  Dubuque^ 
etc.,  R.  Co.,  11  Iowa,  17.  The  grant  of  pow- 
er to  construct  tunnels  must,  on  like  reason- 
ing. Include  the  power  to  do  the  things  nec- 
essary to  make  the  tunnels  fit  for  use.  The 
paving  of  a  tunnel  and  the  laying  of  sido> 
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walkg  are  necessary  to  enable  tbe  public  to 
use  tbe  tunnel  for  tbe  purposes  for  wblcb  it 
was  intended.  Sucb  paving  and  sldewalk- 
Ing  are  therefore  a  proper  Incident  of  the 
power  to  construct.  This  conclusion  in  no 
way  conflicts  with  Wilcoxon  v.  San  Luis 
Obispo,  101  Cal.  5(«,  35  Pac.  988,  where  It 
was  held  that  under  the  statute  providing 
for  opening  or  widening  streets  (Stats.  1889, 
p.  70)  the  city  council  bad  no  authority  to 
provide  for  grading  and  graveling  the  lands 
taken  for  widening  a  street.  Tbe  statute 
there  considered  dealt  merely  with  the  sub- 
ject of  acquiring  lands  for  opening,  widen- 
ing, or  straightening  streets,  leaving  tbe  im- 
provement of  the  streets  when  acquired  to 
be  covered  by  other  statutes.  See  San  Fran- 
cisco V.  Klernan,  98  Cal.  014,  33  Pac.  720. 
The  grading  of  the  land  added  to  a  street 
was  entirely  distinct  from  tbe  widening, 
straightening,  or  extending,  which  alone 
were  provided  for  by  the  act  of  1889.  An 
entirely  different  situation  is  presented 
where  tbe  charter  authorizes  tbe  "construc- 
tion" of  tunnels. 

[8]  In  connection  with  this  point  it  is  sug- 
gested that,  since  Stockton  street  is  an  ac- 
cepted street,  any  repair  or  improvement 
thereto  must,  under  section  23  of  chapter  2 
of  article  6  of  the  charter,  be  paid  for  by 
tbe  city  and  county.  We  doubt  whether  tbe 
construction  of  a  tunnel  "In  or  under"  a 
street  Is  fairly  to  be  regarded  as  a  repair  or 
improvement  of  the  street.  But,  if  it  be 
anch  improvement,  tbe  specific  grant,  by 
cliapter  8  of  article  6,  of  authority  to  con- 
struct tunnels  "in,  on,  or  under  any  accept- 
ed or  unaccepted  street,  •  •  ♦  and  to 
levy  tbe  cost  and  expenses  thereof  upon  pri- 
vate property,"  certainly  takes  tbe  construc- 
tion of  Bocb  tunnels,  with  their  necessary 
incidoitB,  out  of  tbe  operation  of  tbe  gener- 
al provision  that  accepted  streets  must  be 
kept  In  repair  and  improved  by  tbe  city  and 
county. 

[7]  4.  It  is  next  contended  that  the  con- 
struction of  tbe  approaches  to  the  tunnel 
■will  involve  a  change  of  grade  of  Stockton 
street  to  the  extent  of  tbe  length  of  the  ap- 
proaches, and  that  such  change  baa  not  been 
authorized  by  tbe  method  defined  in  chap- 
ter 6,  art  6,  of  tbe  charter,  providing  for 
tbe  cbange  of  grade  of  streets.  Tbe  answer 
to  this  point,  as  to  tbe  point  raised  with 
reference  to  the  paving  of  the  tunnel,  is  that 
the  cbange  of  grade  is  a  mere  incident  to 
tbe  construction  of  a  tunnel.  Gassner  v.  Mc- 
Carthy, supra.  The  boring  of  a  tunnel  neces- 
sarily involves  the  making  of  approaches  to 
tbe  moutbs  of  the  tunnel.  Tbe  grant  of  pow- 
er to  construct  tbe  tunnel  is  therefore  a 
grant  of  power  to  do  tbe  incidental  thing, 
and  tbe  procedure  provided  for  tunnel  con- 
struction is  all  that  need  be  followed. 

[t]  5.  Section  28  of  tbe  ordinance,  provid- 
ing tbe  method  of  procedure,  authorizes  tbe 
levy  of  a  supplemental  assessment  to  com- 
plete tbe  construction,  in  the  event  that  the 


assessment  originally  levied  should  turn  out 
to  be  Insufficient.  The  section  gives  to  any 
person  interested  tbe  right  to  be  heard  in  op- 
position to  sucb  levy.  It  also  declares  that 
tbe  supervisors  may,  in  lieu  of  levying  a  sup- 
plemental assessment,  provide  for  the  pay- 
ment by  the  city  and  county  of  the  amount 
required  to  complete  the  work. 

In  Gill  V.  Oakland,  124  Cal.  335,  57  Pac. 
150,  this  court  treated  a  simUar  provision  in 
the  street  opening  act  of  1889  as  valid.  It 
is  now,  however,  argued  that  since  tbe 
amount  of  the  benefit  to  accrue  to  the  prop- 
erty of  a  private  owner  is  determined  at  the 
time  of  tbe  original  assessment,  an  excess  of 
cost  cannot  justify  the  imposing  upon  such 
property  of  a  further  assessment,  exceeding 
the  benefit  as  thus  ascertained.  But  it  is 
not  true  that  the  first  assessment  necessarily 
covers  tbe  full  amount  of  the  benefit.  Tbe 
provision  of  tbe  ordinance  is  that  the  "bene- 
flte  estimated  shall  not  exceed  the  total  of 
sucb  estimated  costs,  damages,  and  expens- 
es." Tbe  assessment  is  to  be  "in  accordance 
with  the  benefits";  that  is  to  say,  not  equal, 
but  proportional,  to  sucb  benefits.  Tbe  prop- 
erty is  assessed  for  only  such  proportion  of 
tbe  benefits  as  may  be  required  to  meet  tbe 
estimated  cost.  If  a  further  assessment  be- 
comes necessary,  the  bearing  afforded  to  the 
property  owner  gives  bim  ample  opportunity 
to  protect  bis  property  against  the  imposi- 
tion of  a  burden  greater  than  the  total  bene- 
fit conferred  He  is  not  harmed  by  having 
the  amount  properly  chargeable  collected  in 
two  assessments  rather  than  one. 

[9]  But,  in  any  view,  tbe  objection  is  pre- 
mature. No  supplemental  assessment  has 
been  levied  in  the  case  at  bar,  and  it  can- 
not be  known  whether  any  ever  will  be.  It 
may  be  that  the  first  assessment  will  pro- 
duce funds  suflBdent  to  complete  the  im- 
provement, or,  if  there  should  be  a  deficien- 
cy, that  the  supervisors  will  supply  tbe  need- 
ed balance  out  of  tbe  treasury  of  the  city 
and  county.  The  proper  time  to  question  the 
propriety  of  a  supplemental  assessment  will 
be  when  an  attempt  is  made  to  levy  sucb  as- 
sessment. 

[10]  6.  We  see  no  force  In  tbe  point  that 
tbe  provision  in  tbe  ordinance  for  "inciden- 
tal expenses"  is  Invalid  because  tbe  items 
constituting  sucb  expenses  are  not  specifically 
defined  by  the  ordinance.  That  Incidental 
expenses  may  properly  be  made  a  charge  on 
tbe  property  within  an  assessment  district  is 
not  questioned.  Doyle  v.  Austin,  supra; 
Burk  V.  Altscbul,  60  Cal.  533,  C  Pac.  393. 
And  no  reason  is  suggested  for  holding  that 
tbe  elements  constituting  such  expenses  must 
be  enumerated  In  the  ordinance.  A  general 
provision,  like  tbe  one  before  us,  was  upheld 
in  Brooks  v.  San  Luis  Obispo,  109  Cal.  50, 
41  Pac.  791.  If  anything  not  properly  charge- 
able as  an  incidental  expense  is  included  in 
tbe  report  upon  which  the  assessment  is  to 
be  made,  tbe  owner  is,  by  tbe  terms  of  tbe 
ordinance,  given  ■  full  opportunity  to  ob- 
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]ect  and  to  be  beard  in  support  of  bis  ob- 
jection. 

[11]  7.  In  view  of  the  peculiar  nature  of  a 
tunnel,  wbicb,  wbile  a  single  work,  serves 
to  unite  distinct  and  separate  districts,  eacb 
of  wbicb  is  benefited,  we  tblnk  there  is  no 
force  in  the  suggestion  that  an  assessment 
upon  the  lands  in  two  districts  is  unau- 
thorized. The  case  Is  very  different  from 
South  wick  ▼.  Santa  Barbara,  158  Cal.  14, 
109  Pac.  610,  where  it  was  sought,  by  levy- 
ing a  single  assessment  upon  two  districts, 
to  impose  upon  the  land  in  one  the  burden  of 
paying  for  improvements  which  benefited 
only  the  land  in  the  other. 

No  other  contentions  are  advanced  In  sup- 
port of  the  appeal. 

The  Judgment  is  affirmed. 

We  concur:    SHAW,  J.;  ANGELLOTTI,  J. 


1«  Cal.  174 

IVES  T.  CONNACHBR.     (S.  T.  5,786.) 
(Supreme  Court  of  California.     Feb.  3,  1912.) 

1.  Husband  and  Wife  (|  254*)— Communitt 

PkOPEBTY— PBOPKBTY  CONSTITOnNO. 

Property  conveyed  to  husband  and  wife, 
partly  paid  for  with  community  funds,  and 
mortgaged  to  secure  the  balance,  was  com- 
munity property,  though  the  wife  joined  In 
signing  the  notes  and  the  mortgage,  and  though 
two  of  the  three  notes  given  for  the  balance  of 
the  price  were  paid  from  the  wife's  separate 
funds. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  ft  897-899;  Dec.  Dig.  §  254.»] 

2.  Husband  and  Wife  (|  255*)— CoimuNrrY 
OB  Sep  abate  Pbopebtt— Transmutation. 

A  husband  and  wife  may  agree  to  trans- 
mute separate  property  of  either  into  com- 
munity property,  or  vice  versa. 

[Eid.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  $§  900-902;  Dec.  Dig.  §  255.*] 

Department  1.  Appeal  from  Superior  Court, 
Fresno  County;   Oeo.  E.  Church,  Judge. 

Action  by  Z.  T.  Ivee  against  L.  C.  Con- 
nacber,  Anna  Ives'  administrator.  Order 
refusing  a  new  trial,  and  defendant  appeals. 
Affirmed. 

E.  E  Sbepard  and  A.  B.  James,  for  appel- 
lant   J.  R.  Webb,  for  respondent 

ANGELLOTTI,  J.  This  Is  an  appeal  from 
an  order  denying  defendant's  motion  for  a 
new  trial,  in  an  action  brought  by  plaintiff 
against  the  administrator  with  the  will  an- 
nexed of  the  estate  of  his  deceased  wife  to 
quiet  his  title  to  a  lot  of  land  In  Selma,  Fres- 
no county,  being  the  W.  %  of  the  S.  W.  %, 
and  tbe  S.  E.  %  of  the  S.  W.  %  of  section  31, 
T.  15  S.,  R.  21  B.,  M.  D.  M.;  the  theory 
of  plaintiff  being  that  such  property  was 
community  property  of  himself  and  wife  at 
the  time  of  her  death,  February  23.  1910, 
and  that  therefore  the  same  belongs  to  him 
without  administration.  Section  1401,  Civ. 
Code. 


Plaintiff  and  deceased  intermarried  Decem- 
ber 27,  1903,  and  continued  to  be  husband 
and  wife  to  the  time  of  her  death.  The  prop- 
erty in  question  was  purchased  from  tbe  Ger- 
man Savings  &  Loan  Society  on  March  6, 
1906,  and  was  occupied  by  tbe  parties  as  a 
residence  up  to  tbe  time  of  the  death  of  the 
wife.  The  purchase  price  was  f  1,600,  pay- 
able one-fourth  cash,  and  the  balance  in  one. 
two,  and  three  years,  with  interest  on  the  de- 
ferred payments.  The  evidence  is  such  that 
we  must  assume,  in  view  of  the  findings,  that 
the  first  payment  was  made  by  plaintiff  from 
community  funds,  $50  as  a  cash  deposit  at 
the  time  of  concluding  the  bargain,  and  $340 
on  March  30,  1906.  The  receipt  given  for 
tbe  cash  deposit  of  $50,  which  also  stated 
the  terms  of  the  purchase,  named  plaintiff 
as  tbe  party  paying  tbe  money,  and  named 
no  other  person  as  purchaser.  A  conveyance 
of  the  property,  tbe  same  bearing  date  March 
6,  1906,  was  thereupon  executed  and  deliver- 
ed by  tbe  German  Savings  &  Loan  Society 
to  "Z.  T.  Ives  and  Annie  Ives,  his  wife." 
This  conveyance  was  recorded  April  3,  1906. 
For  tbe  balance  of  the  purchase  price,  notes, 
payable,  respectively,  one,  two,  and  three 
years  thereafter,  and  signed  by  both  Mr.  and 
Mrs.  Ives,  were  made  and  delivered  to  the 
grantor,  and  a  mortgage  of  said  property  to 
secure  tbe  payment  of  said  notes  was  also  ex- 
ecuted and  delivered  by  them  to  said  grantor. 
It  was  alleged  In  the  complaint,  and  not 
denied  in  the  answer,  that,  while  the  title  to 
the  property  was  taken  in  the  name  ot  both 
plaintiff  and  wife,  plaintiff  did  not  intend 
thereby  to  make  a  gift  thereof  of  any  part 
of  the  real  estate  to  the  wife,  and  did  not 
in  fact  make  such  gift,  and  that  there  was  no 
contract  or  agreement  between  them  tliat 
the  title  of  any  of  said  property  should  vest 
in  her  as  separate  property,  so  that  these 
facts  must  be  taken  as  established.  We  shall 
assume  that  the  evid«ice  must  be  taken  as 
showing,  without  conflict,  that  the  first  and 
second  notes,  maturing  In  March,  1907,  and 
March  1906,  respectively  (being  the  second 
and  third  payments),  were  made  from  tbe 
proceeds  of  sales  of  some  of  tbe  wife's  sepa- 
rate property  (being  property  owned  by  her 
before  ber  marriage),  which  were  on  deposit 
In  a  bank  to  her  credit.  There  is  nothing 
to  indicate  that  such  payments  were  not 
made  on  the  order  of  the  wife  herself,  or 
that  there  was  any  agreement  or  understand- 
ing between  the  husband  and  wife,  whereby 
the  character  of  any  of  the  property  as  com- 
munity or  separate  property  might  be  af- 
fected by  reason  of  the  making  of  such  pay- 
ments from  the  separate  property  of  the 
wife.  Tbe  third  note,  being  for  the  final  in- 
stallment of  the  purchase  price,  has  not  l>een 
paid. 

The   trial   court   found.   In   accord    with 
the  allegations  of  tbe  complaint,  that  the 
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property  was  purchased  by  plaintiff  on  or 
about  March  0,  1006,  "With  the  comuiunl^- 
fands  of  the  plaintiff  and  his  wife,  Annie 
Ives,"  and  was  eommvinity  property  of  the 
husband  and  wife  at  the  time  of  the  lat- 
ter's  death,  and  therefore  concluded,  In  view 
of  tbe  admitted  fact  as  to  there  being  no 
Intent  to  malce  any  gift  to  the  wife,  and  no 
gift  tn  fact,  that  "the  plaintiff  is  the  owner 
In  fee  of  tJie  property,  and  tliat  defendant 
has  no  interest  therein." 

The  real  question  on  this  appeal  Is  wheth- 
er, upon  the  facts  already  stated,  the  find- 
ing that  the  purchase  was  made  with  com- 
monity  funds  is  sufficiently  sustained  by  the 
evidence,  by  reason  of  the  fact  that  the  first 
and  second  notes  were  paid  from  the  sepa- 
rate property  of  the  wife  (the  money  paid 
by  plaintiff  at  the  time  of  the  purchase  be- 
ing community  property),  for  all  claims  bas- 
ed upon  the  fact  alone  that  the  wife  was 
named  as  a  cograntee  In  the  deed  are  dispos- 
ed of  by  the  admissions  shown  by  the  plead- 
ings. In  view  of  the  decisions  of  this  court  In 
Fanning  v.  Green,  156  Cal.  279,  104  Pac.  308, 
and  Fulkerson  v.  Stiles,  156  Cal.  703,  105 
Pac.  966,  26  L.  E.  A.  (N.  S.)  181;  this  being 
a  controversy  solely  between  the  husband 
and  the  legal  representative  of  the  wife,  and 
the  presumption  declared  by  section  1C4  of 
the  Civil  Code  therefore  not  being  conclusive. 
Fanning  v.  Green,  supra. 

[1, 2]  As  we  have  seen,  the  deed  for  this 
property  was  actually  delivered  and  the  le- 
gal title  vested  in  the  purchasers  upon  the 
making  of  the  first  payment,  and  at  least  as 
early  as  April  3,  1906,  notes,  secured  by 
mortgage  on  the  property,  being  taken  by 
the  grantor  for  the  balance  due.  The  proper- 
ty was  then  acquired.  All  the  money  paid 
being  community  property,  and  there  being 
nothing,  in  view  of  the  admissions  made  by 
the  pleadings,  warranting  a  conclusion  from 
the  fact  that  the  wife  was  named  In  the  deed 
as  a  grantee  with  her  husband  that  she  took 
any  interest  therein  as  her  separate  property, 
the  mere  fact  that  these  notes  and  the  mort- 
gage were  executed  by  the  wife,  as  well  as 
the  husband,  does  not  affect  the  question  of 
community  or  separate  property.  See  Flour- 
noy  T.  FWumoy,  86  Cal.  286,  293,  24  Pac. 
1012,  21  Am.  St  Rep.  39;  Martin  T.  Martin, 
52  Cal.  235.  The  purchase  having  actually 
been  consummated,  the  property  acquired, 
and  the  legal  tlUe  having  vested,  the  property 
was  then  community  property  '6f  the  spouses. 
It  cannot  be  disputed,  we  think,  that,  where 
property  Is  purchased  and  partly  paid  for 
with  community  funds,  and  a  note  and  mort- 
gage on  the  same  are  given  to  secure  the 
unpaid  balance,  the  property  is  community 
property.  We  do  not  see  how  the  status  of 
this  property  as  community  property  can  be 
held  necessarily  to  have  been  changed  by 
the  mere  fact  that  the  first  two  notes  secur- 
ed by  the  mortgage  were  paid  from  the  sepa- 


rate property  of  the  wife.  Mr.  Ballinger,  In 
his  work  on  Community  Property,  in  section 
19,  says :  "The.  root  or  property  source,  to- 
gether with  the  time  when  acquired,  are 
alone  looked  to  as  the  criterion  to  determine 
what  property  is  or  is  not  common.  •  •  • 
Property  once  impressed  with  the  community 
character  retains  that  Impress  during  the 
existence  of  the  community,  unless  alienated 
or  exchanged,"  etc.  See,  also,  Noe  v.  Card, 
14  Cal.  577,  606;  Morgan  v.  Lones,  80  Cal. 
317,  319,  22  Pac.  253;  Carlson  T.  Carlson,  10 
Cal.  App.  300,  101  Pac.  923.  It  is,  of  course, 
settled  in  this  state  that  a  husband  and  wife 
may  agree  to  transmute  s^arate  property 
of  either  Into  commimlty  property,  or  com- 
munity property  Into  separate  property  (see 
Title  Insurance  &  Trust  Co.  v.  Ingersoll,  163 
Cal.  1,  94  Pac.  94);  but  certainly  no  such 
agreement  Is  necessarily  to  be  inferred  from 
the  mere  fact  of  such  payments  as  are  shown 
in  this  case.  See  CJarlson  v.  Carlson,  supra, 
Rather  is  it  to  be  presumed,  nothing  else  ai>- 
pearlng,  that  the  money  of  the  wife  was  ad- 
vanced by  her  for  the  benefit  of  the  com- 
munity, to  assist  In  discharging  a  lien  on 
community  property,  than  that  It  was  Intend- 
ed to  give  her  a  separate  property  Interest 
in  the  land. 

In  view  of  what  has  been  said.  It  cannot  he 
held  that  the  findings  complained  of  are  with- 
out sufficient  support  in  the  evidence.  There 
is  no  other  point  material  on  this  appeal  dis- 
cussed in  appellant's  brief. 

The  order  denying  a  new  trial  is  affirmed. 

We  concur:    SHAW,  J.;    SL0S8,  J. 


Ml  Cal.  m 
BASSFORD  V.  EARL  et  al.     (Sac.  1,877.) 
(Supreme  Court  of  California.    Jan.  29,  1912. 
Rehearing  Denied  Feb.  28,  1912.) 

1.  Judges  (5  51*)— Bias— Motion. 

Under  Code  Civ.  Proc  |  170,  which  pro- 
vides that  a  judge  shall  be  aisgualified  to  act 
in  a  proceeding  when  it  appears  from  affidavits 
that  either  party  cannot  have  a  fair  trial  be- 
cause of  his  prejudice  or  bias,  and  that  he  shall 
thereupon  secure  the  services  of  some  other 
judge  to  try  the  case,  that  the  judge  to  whom 
a  motion  to  call  another  judge  to  hear  a  mo- 
tion for  a  new  trial  was  addressed  had  alreMy 
acted  in  the  trial  of  the  caase,  raises  no  pre- 
sumption, that  in  his  opinion  he  was  competent 
to  act,  as  the  matter  must  be  tried  on  afSdavits 
alone,  without  reference '  to  the  Icnowledge  or 
state  of  mind  of  the  judge. 

[Ed.    Note.— For    other    cases,    see    Judges, 
Cent.  Dig.  §§  224-231;.  Dec.  Dig.  i  51.*] 

2.  JuDGM  (§  51*)— Bias  — Motion  — SuFFi- 
ciENCT  of  .  Affidavit. 

Where  an  affidavit  filed  with  a  motion  for 
the  calling  of  another  judge  to  try  a  motion 
for  new  trial  set  up  that  the  judge  to  whom 
it  was  addressed  had  failed  of  political  prefer- 
ment twice  because  of  the  failure  of  the  party 
making  the  motion  to  render  requested  assist- 
ance, the  judge  alone  could  make  affidavit  that 
such  facts  would  not  operate  to  the  detriment 
of  the  party,  and,  where  the  only  affidavit  was 
interposed   by   an   opposing  attorney,   the   re- 
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gponse  was  not  sufficient,  and  the  order  over- 
ruling tlie  motion  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Judges, 
Cent.  Dig.  ii  224-231;   Dec.  Dig.  J  51.*J 

Department  2.  Appeal  from  Superior 
Court,  Solano  County;   A.  J.  Buckles,  Judge. 

Action  by  Henry  A.  Bassford  against  Ed- 
win T.  Earl  and  others.  From  a  dismissal 
of  motions  for  a  new  trial,  plaintiff  appeals. 
Reversed. 

William  M.  Cannon  and  Jablsh  Clement 
(Paul  C.  Marf,  of  counsel),  for  apiiellant. 
Guy  C.  Earl  and  W.  H.  Spauldlng,  for  re- 
spondents. 

HENSHAW,  J.  PlaintifTs  complaint 
charged  that  proceedings  had  l>een  pending 
to  foreclose  a  mortgage  upon  bis  ranch  In 
Solano  county;  that  defendant  Edwin  T. 
Earl  proposed  to  plaintiff  that  be  would  pur- 
chase the  land  at  the  foreclosure  sale  for 
the  benefit  of  plaintiff,  and  w^ould  thereafter 
deed  the  property  to  him,  taking  a  mortgage 
for  the  amount  which  be  might  have  ex- 
pended; that  plaintiff  carried  out  the  con- 
ditions so  far  as  he  was  concerned,  but  the 
defendant  has  repudiated  the  agreement. 
Plaintiff  expressed  bis  willingness  to  pay  all 
that  might  be  found  due,  and  prayed  that 
Earl  might  be  considered  as  a  mortgagee, 
and  that  there  should  be  an  accounting  be- 
tween plaintiff  and  the  defendants  Edwin 
T.  Earl,  the  Earl  Orchard  Company,  and 
the  Earl  Fruit  Company  of  the  rents,  issues, 
and  profits  of  the  land.  The  action  was  in 
equity,  and  the  judge  called  in  a  jury  from 
which  advisory  verdicts  were  received.  The 
jury  found  that  the  defendant  Earl  did 
state  to  plaintiff  Bassford  that  If  the  latter 
"would  obtain  deeds  from  all  his  brothers 
and  sisters  to  the  property  in  question  to 
himself,  and  that  if  he  would  execute  a  deed 
therefor  to  the  defendant  Earl,  he,  Earl, 
would  advance  the  money  to  buy  in  said 
property  at  sheriff's  sale,  and,  upon  obtain- 
ing the  sheriff's  deed  therefor,  would  deed 
back  to  the  plaintiff  said  property,  and  take 
a  mortgage  for  the  amount  so  advanced  by 
him."  The  Judge  set  aside  this  and  the  oth- 
er findings  of  the  jury  on  defendants'  mo- 
tion, and  gave  judgment  for  defendants.  A 
motion  for  new  trial  was  made,  and  the  bill 
of  exceptions  to  be  used  thereon  was  pend- 
ing settlement;  the  papers  being  actually 
in  the  office  of  William  M.  Cannon,  attorney 
for  plaintiff,  In  San  Francisco.  They  were 
destroyed  by  the  fire  following  the  earth- 
quake. A  motion  to  dismiss  this  motion  for 
a  new  trial  for  lack  of  diligence  In  prosecut- 
ing It  was  brought  to  a  hearing  before  Judge 
Harrier,  then  occupying  the  Ijench  of  Sola- 
no county,  and,  amongst  other  evidence,  was 
presented  an  affidavit  made  by  Judge  Buck- 
les, the  judge  who  presided  at  the  trial  of 
the  cause,  which  affidavit  was  offered  as 
tending   to   show   lack   of  diligence  on   the 


part  of  plalntlfTs  attorney.  It  was  shown, 
moreover,  that  the  reporter  who  took  the 
notes  of  the  trial  was  dead,  and,  question 
having  arisen  as  to  the  possibility,  practi- 
cability, and  cost  of  having  these  notes^  read 
and  transcribed  by  another  reporter,  the 
hearing  of  the  motion  was  continued,  and.  in 
fact,  it  was  never  decided  by  Judge  Har- 
rier. On  May  14,  1907,  plaintiff  filed  anoth- 
er motion  for  a  new  trial  under  the  act  of 
1907.  Stats.  1907,  p.  998.  Judge  Buckles 
had  returned  to  the  bench.  PlaintifTs  at- 
torney wrote  to  him,  suggesting  that  he  call 
in  another  judge  to  hear  and  determine  the 
further  proceedings  In  the  case,  but  his  let- 
ter remain  unanswered.  Subsequently  a 
formal  motion  was  made  upon  affidavit  for 
this  purpose,  and  upon  the  18th  day  of  De- 
cember, 1909.  It  was  denied  by  Judge  Buck- 
les. Thereafter,  on  the  20th  of  January, 
1910,  he  dismissed  plaintiff's  two  pending 
motions  for  new  trial.  These  appeals  are 
taken  from  these  orders. 

The  affidavit  upon  the  motion  to  call  in 
another  judge  Is  that  of  the  plaintiff.  In 
which  he  sets  forth  the  proceedings  upon  the 
trial  had  before  Judge  Buckles,  and  that 
the  Judge,  on  motion  of  the  defendants,  re- 
jected the  siteclal  issues,  answered  In  favor 
of  the  plaintiff,  and  rendered  judgment 
against  the  plaintiff.  Here,  it  may  be  ob- 
served, without  regard  to  the  propriety  of 
the  judge's  ruling  In  this  respect,  which  Is, 
of  course,  not  before  the  court,  that  the  find- 
ing was  in  accordance  with  the  testimony 
of  the  plaintiff,  and  tbe  rejection  of  this 
finding  liy  the  court  could  not  be  other  than 
a  reflection  upon  the  veracity  of  his  testi- 
mony. The  circumstances  were  such  unques- 
tionably as  to  afford  a  foundation  for  blaa 
and  prejudice  upon  the  part  of  the  plain- 
tiff against  the  Judge.  His  affidavit  pro- 
ceeds to  set  forth  that  subsequently  the 
judge  was  a  candidate  for  the  nomination 
from  a  Republican  convention  for  a  Judicial 
office;  "the  plaintiff  was  a  delegate  to  such 
convention  from  Solano  county,  and  was  one 
of  the  Solano  county  delegation  to  such  con- 
vention; that  the  said  judge,  in  endeavoring 
to  obtain  the  nomination  to  such  office  for 
himself,  requested  this  plaintiff,  as  such 
delegate,  and  other  members  of  the  Solano 
county  delegation  to  support  a  certain  per- 
son for  the  office  of  Governor  of  the  state  of 
California,  stating  that  only  by  obtaining 
the  support  of  the  Solano  county  delegation 
could  said  Judge  hope  to  obtain  such  nomi- 
nation for  himself;  that  the  plaintiff  and 
other  members  of  said  Solano  county  delega- 
tion refused  to  accede  to  said  request  on  the 
part  of  said  Judge,  and  l)y  reason  thereof, 
as  plaintiff  Is  Informed  and  verily  believes, 
such  Judge  failed  to  receive  such  nomina- 
tion, and  thereafter,  upon  the  expiration  of 
bis  then  existing  term  as  such  Judge  of  sucb 
appellate  court,  was  forced  to  retire  to  pri- 
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rate  practice,  and  did  remain  in  sucti  prac- 
tice for  a  considerable  period  of  time;  that 
thereafter  Judge  Buckles  sought  the  nomi- 
nation for  judge  of  the  superior  court  of 
Solano  county,  and  requested  by  letter  the 
plaintiff  to  support  him  for  the  nomination 
for  that  office;  that  the  plaintiff  refused 
to  support  the  said  Judge  for  such  nomina- 
tion, and  said  Judge  did  not  obtain  the  nom- 
ination for  such  office,  and  another  person 
was  nominated  and  elected  thereto,  which 
action  on  the  part  of  the  plaintiff  contribut- 
ed toward  the  defeat  of  said  Judge  for  s'aid 
nomination;  that  when  the  plaintiff's  mo- 
tion for  new  trial  in  this  action,  based  up- 
on tbe  statute  passed  by  the  LiCgislature  of 
1907,  came  on  for  hearing  before  Judge  Har- 
rier In  the  above-named  superior  court,  the 
said  Judge  Buckles  made  and  subscribed  and 
swore  to  an  affidavit,  which  affidavit  was 
used  by  the  defendant  In  opposition  to  the 
plaintiff's  said  motion,  and  was  read  and 
filed  on  tbe  hearing  of  the  said  motion  that 
if  the  said  Judge  Buckles  hears  and  deter- 
mines the  now  iiending  motion  in  the  above- 
entitled  action,  or  any  further  proceedings 
in  the  above-entitled  case,  he  will  be  requir- 
ed to  pass  upon  tbe  sufficiency  and  truth  of 
bis  own  affidavit  on  file  in  said  action;  that 
within  the  last  month  or  two  affltint's  at- 
torney has  in  writing  requested  said  Judge 
to  call  in  another  judge  to  bear  and  deter- 
mine said  action,  and  all  matters  pending 
therein,  but  said  Judge  has  failed  to  answer 
tbe  said  letter;  that,  by  reason  of  the  facts 
and  circumstances  set  forth  herein,  affiant 
states  on  and  according  to  his  information 
and  belief  that  he  cannot  have  a  fair  and 
impartial  trial  of  said  action,  or  any  motion 
or  proceeding  pending  therein  before  said 
Judgre  Buckles,  by  reason  of  the  prejudice 
and  bias  of  said  Judge  Buckles  against  said 
affiant" 

[1]  Tbe  law  governing  the  conduct  of  a 
judge  upon  the  hearing  and  determination 
of  a  motion  presented  by  authority  of  section 
170  of  the  Code  of  Civil  Procedure  has  often 
been  discussed,  and  is  well  settled.  The 
earlier  rule  announced  in  Heinlen  v.  Hell- 
bron,  97  Cal.  107,  31  Pac.  840,  that  "the  fact 
that  a  judge  has  acted  in  a  trial  must  be 
held  conclusive  that  in  his  own  opinion  be 
was  competent  to  act,  and  in  such  a  case 
be  who  would  attack  bis  right  to  act  there- 
in must  show  bis  disqualification  by  facts 
of  a  positive  and  unequivocal  character," 
by  force  of  section  170  of  the  Code  of  Civil 
Procedure,  no  longer  obtains.  The  matter 
must  be  tried  upon  affidavits,  and  upon  af- 
fidavits alone.  Whatever  knowledge  may  re- 
pose within  the  breast  of  tbe  judge  must 
now  appear  by  affidavit,  or  it  does  not  ap- 
pear at  all.  Inferences  or  presumptions  aris- 
ing from  the  Judicial  decision  in  no  wise 
control.  Tbe  Judge  "must  decide  upon  the 
facts  averred  in  the  affidavits,  without  ref- 
erence to  bis  own  knowledge  of  bis  state  of 
mind."     Hoyt  t.  Zumwalt,  14d  Cal.  38S,  86 


Pac.  600;  People  v.  Compton,  123  Cal.  412, 
56  Pac.  44;  Morehouse  v.  Morehouse,  136  Cal. 
332,  68  Pac.  976.  In  the  last-mentioned  ease 
the  affidavit  touching  the  bias  and  prejudice 
of  the  Judge  was  not  met  by  answering  af- 
fidavit. In  the  Morehouse  Case,  as  in  this, 
it  was  set  forth  that  the  bias  arose  out  of 
the  opposition  of  a  party  to  tbe  action  tp  the 
judge  while  the  latter  was  a  candidate  for 
office.  This  court  said:  "It  may  be  admit- 
ted, as  urged  by  the  respondent's  counsel, 
that  from  the  mere  fact  of  tbe  quarrel  alleg- 
ed it  cannot  be  conclusively,  or  even  proba- 
bly, inferred  that  the  judge  could  not  fairly 
try  tbe  defendant's  case ;  and  we  are  glad 
to  believe  that  with  most  Judges  the  infer- 
ence would  be  incorrect  But  here  there  is 
a  direct  allegation  of  the  fact  of  prejudice 
and  bias  on  the  part  of  tbe  Judge;  and 
though  the  allegation  is  based,  as  in  most 
cases  it  must  be  based,  merely  on  the  belief 
of  the  affiant,  yet  it  is  accompanied  by  a 
statement  of  the  facts  on  which  the  belief  Is 
based,  as  complete  as  the  nature  of  the  case 
admitted  of;  and  this  was  all  that  could 
reasonably  be  required.  Tbe  court  should 
therefore  have  granted  the  motion."  It  is 
argued  by  appellant  that  weight  is  added  to 
this  affidavit  by  the  circumstances  that  the 
judge,  when  in  private  life,  made  an  affida- 
vit hostile  to  the  interests  of  the  appellant, 
and  that  be  refused  to  respond  to  a  courte- 
ous letter  addressed  to  bim  by  appellant's 
attorney. 

[2]  But,  aside  from  these  considerations, 
it  is  plain  that  plaintiff  entertained  a  spirit 
of  hostility  to  tbe  Judge,  the  grounds  for 
which,  as  above  set  forth,  are  apparent  It 
is  shown  that  he  was  in  a  position  to  thwart 
the  judicial  aspirations  of  the  judge,  refused 
the  judge's  request  for  his  support,  and  did 
aid  in  thwarting  them,  with  tbe  result  that 
the  judge  twice  failed  of  his  nomination, 
and  was  relegated  to  private  life.  There  is 
in  all  of  this  sufficient  as  a  prima  facie 
showing  to  call  for  a  response  from  the 
judge,  and  it  cannot  be  regarded  as  with- 
out significance  that  no  such  response  was 
made.  For  in  answer  to  tbe  application  and 
to  tbe  affidavit  of  plaintiff,  tbe  only  show- 
ing is  contained  in  tbe  affidavit  of  Mr. 
Charles  S.  Wheeler,  one  of  defendants'  at- 
torneys, which  first  averring  want  of  infor- 
mation or  belief  sufficient  to  enable  the  af- 
fiant to  make  any  statement  touching  the 
conduct  of  the  plaintiff  and  of  the  judge  in 
reference  to  the  judicial  nominations  pro- 
ceeds as  follows:  "That  affiant,  however, 
docs  depose  and  say,  upon  bis  Information 
and  belief,  that  if  the  facts  in  relation  to 
said  candidacy  of  said  Hon.  A.  J.  Buckles 
for  said  offices  above  named,  and  to  tbe  con- 
versations and  requests  and  acts  of  tbe  said 
H.  A.  Bassford  with  or  towards  said  Judge 
set  forth  in  said  affidavit  of  said  H.  A.  Bass- 
ford  did  take  place,  nevertheless  tbe  same 
will  in  no  way  operate  to  the  detriment  of 
tbe  said  U.  A.  Bassford  nor  will  the  saibe, 
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nor  have  tbe  same,  operated  to  bias  or  prej- 
udice the  said  Judge  A.  J.  Buckles,  nor  to 
disqualify  him  In  any  way  to  pass  upon  the 
proceedings  in  this  cause,  and  that  this  af- 
fiant states,  on  his  information  and  belief, 
tliat  the  said  H.  A.  Bassford  can  have  a  fair 
and  impartial  trial  of  all  proceedings  in  this 
action  before  tbe  Honorable  A.  3.  Buckles, 
and  that  the  said  Honorable  A.  J.  Buckles  is 
not  disqualified  from  acting  in  this  cause  by 
reason  of  prejudice  or  bias  against  the  said 
Bassford,  or  for  any  other  cause  whatso- 
ever." In  the  nature  of  things,  It  is  impos- 
sible for  an  aflla'nt  occupying  the  position 
of  Mr.  Wheeler  to  declare  that  these  facts 
"will  in  no  way  operate  to  the  detriment 
of  Bassford,  nor  will  the  same,  nor  hare 
the  same,  oi>erated  to  bias  or  prejudice  tbe 
said  Judge  A.  J.  Buckles."  If  such  a  state- 
ments was  necessary  In  answer  to  tbe  Bass- 
ford afiBdavit,  and  not  only  do  we  think  it 
was,  but  from  the  aflSdavit  of  Mr.  Wheeler, 
It  seems  so  to  have  been  regarded  by  the 
respondents  to  that  motion,  the  one  person, 
who,  with  an  informed  mind,  could  make 
such  a  declaration,  was  the  Judge  himself, 
and  he  does  not  do  so.  It  follows,  therefore, 
that  upon  the  showing  made  it  was  tbe  duty 
of  the  court  to  have  granted  appellant's  mo- 
tion, and  the  order  denying  that  motion  is 
therefore  reversed. 

This  determination  renders  unnecessary  a 
detailed  consideration  of  the  orders  of  the 
court  subsequently  made  dismissing  the  ap- 
pellant's motions  for  a  new  trial.  They  were 
made  by  a  disqualified  Judge,  and  are  there- 
fore reversed. 

We  concur:    MELVIN,  J.;    LOBIGAN,  J. 


IM  Cal.  MI 

8TBVINS0N  V.  SAN  JOAQUIN  &  K.  R. 

CANAL   &   IRRIGATION   CO. 

(Sac.  1,774.) 

(Supreme  Court  of  California.     Feb.  1,  1912. 

Rehearing  Denied  March  2,  1912.) 

1.  Appeal  and  Error  (§  1041*)— Questions 
Reviewabu: — Imuaterial  Questions. 

Refusal  to  allow  defendant  to  amend  his 
answer  so  as  to  assert  a  greater  right  than 
asserted  in  the  original  answer  is  immaterial 
where  be  acquiesced  in  tbe  finding  of  a  less 
right  than  asserted  in  the  original  answer. 

[EM.  Note. — For  other  cases,  gee  Appeal  and 
Error,  Cent.  Dig.'H  4106-4109;    Dec.  Dig.  S 

2.  Equity  (|  158*)— Laches— Pixading— Ne- 
cessity. 

Where  tbe  evidence  shows  that  one  seeking 
equity  has  been  guilty  of  laches,  the  court  will 
deny  relief  on  that  ground,  though  laches  was 
not  pleaded. 

[Ed.    Note.— For    other    cases,    see    Enuity, 
Cent  Dig.  {  395;   Dec.  Dig.  {  158.*] 

3.  Waters  and  Water  Courses  (f  87*)  — 
Rights  of  Lower  Riparian  Proprietor— 
Laches. 

Where  a  lower  riparian  prciprietor  had  no 
knowledge  that  a  dam  and  a  canal  constructed 


by  an  upper  proprietor  would  increase  the  di- 
version of  the  water  of  the  stream,  and  the 
lower  proprietor  was  assured  by  the  president 
of  the  upper  proprietor,  a  corporation,  that  no 
increased  diversion  of  water  was  contemplated, 
the  lower  proprietor  was  not  barred  by  laches, 
resulting  from  delay  until  after  the  completion 
of  the  works  of  the  upper  proprietor,  from  su- 
ing to  enjoin  an  increased  diversion  of  the  wa- 
ters of  the  stream  caused  by  such  works. 

[Ed.  Note.— For  other  caseSi  see  Waters  and 
Water  Courses,  Cent  Dig.  §t  77-Sl;  Dec.  Dig. 

In  Bank.  Appeal  from  Superior  Court, 
Merced  County;  M.  L.  Short,  Judge. 

Action  by  J.  J.  Stevinson  against  the  San 
Joaquin  &  Kings  River  Canal  &  Irrigation 
Company.  From  a  Judgment  granting  insuf- 
ficient relief  to  defendant,  it  api^eals.  Af- 
firmed. 

See,  also,  116  Pac.  378. 

Edward  F.  Treadwell,  for  appellant. 
Frank  H.  Short,  amicus  curiae.  James  F. 
Peck,  for  respondent  J.  P.  Langbome,  ami- 
cus curite. 

PER  CURIAM.  A  rehearing  was  granted 
in  this  case  In  order  that  we  might  further 
consider  the  contentions  of  appellant  that,  in 
addition  to  the  water  to  which  It  was  enti- 
tled by  prescription.  It  had  the  right  to  take 
u  further  quantity  because  plaintiff  by  his 
Inches  had  lost  the  right  to  object  to  such 
diversion,  and  that  plaintiff,  by  permitting 
large  numbers  of  irrigators  to  use  tbe  water 
In  excess  of  760  cubic  feet  per  second,  with- 
out any  protest  on  his  part,  had  placed  him- 
self In  a  position  wherein  he  was  not  enti- 
tled to  the  harsh  remedy  of  Injunction,  but 
should  be  relegated  to  his  action  for  dam- 
ages. On  further  study  of  tbe  matter,  how- 
ever, the  court  is  satisfied  with  and  hereby 
readopts  tbe  former  opinion,  prepared  by 
Mr.  Justice  HENSHAW,  which  is  as  foUows: 

"Plaintiff,  a  lower  riparian  proprietor  on 
tbe  San  Joaquin  river,  brought  this  action 
to  enjoin  defendant's  alleged  unlawful  di- 
version of  the  waters  of  the  stream.  De- 
fendant answered,  asserting  prescriptive  ti- 
tle to  the  waters  of  the  river  to  the  extent 
of  900  cubic  feet  per  second,  alleged  that  a 
portion  of  this  water  had  been  used  by  de- 
fendant for  the  irrigation  of  riparian  lands, 
and  that  the  remainder  had  been  supplied 
and  sold  to  the  public  and  had  been  used 
for  beneficial  purposes.  After  trial  the  court 
found  that  defendant  bad  prescriptive  title 
to  760  cubic  feet  of  water  i)er  second,  but  to 
no  greater  quantity,  and  enjoined  tbe  de- 
fendant from  diverting  more  than  this  quan- 
tity. 

"The  Judgment,  in  so  far  as  it  fixes  tbe 
amount  of  water  to  which  defendant  had  ac- 
quired prescriptive  title  against  the  lower 
riparian  proprietor,  is  acquiesced  in  by  botb 
parties.  This  appeal,  however,  tak«i  by 
defendant,  is  addressed  to  the  asserted  er- 
ror of  the  court  in  refusing  to  allow  ameud- 
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meats  proposed  by  defendant  to  its  answer 
after  the  close  of  tbe  testimony  and  before 
the  submission  of  tbe  cause.  These  amend- 
ments declare,  ^rst,  that  defendant  had  ac- 
quired by  continuous  and  beneficial  use  a 
prescriptive  title  to  1,200  cubic  feet  of  wa- 
ter per  second  (the  answer  Tipon  which  the 
action  was  tried  asserting  such  prescriptive 
title  to  only  900  cubic  feet  per  second);  sec- 
ond, the  amendment  alleged  the  construction 
of  an  'outside'  canal  which  headed  in  and 
took  water  from  the  main  canal  about  three 
miles  below  the  intake  of  the  main  canal; 
that  In  1808  water  was  supplied  from  this 
'outside'  canal  to  the  owners  of  land  which 
could  not  be  supplied  from  the  main  canal, 
and  this  Irrigated  more  than  4,200  acres  of 
land;  that  in  1898  the  'outside'  canal  was 
further  extended  and  furnished  water  to  500 
acres  more;  that  in  1898  the  defendant  con- 
structed its  present  weir  In  the  river  at 
about  the  same  location  as  its  earlier  brush 
dam,  the  purpose  of  the  weir  being  the  bet- 
ter to  conserve  the  water  and  make  more 
certain  the  securing  of  the  supply  to  which 
defendant  was  entitled ;  that  at  the  time  of 
the  construction  of  the  'outside'  canal  and 
of  tbe  weir  plalntlCC  had  notice  and  knowl- 
edge thereof  and  of  the  purpose  to  devote 
the  water  to  public  use  upon  land  nonriparl- 
ah  to  the  river,  and  knew  that  he  and  his 
lands  would  be  thereby  deprived  of  that 
quantity  of  water;  that  at  no  time  prior  to 
the  12th  day  of  August,  1899,  the  date  of  the 
commencement  of  the  action,  did  the  plain- 
tiff make  to  the  defendant  any  objection 
whatsoever  to  the  construction  of  the  works 
or  tbe  diversion  of  the  water,  or  give  notice 
of  any  Intention  to  object  to  the  same,  but 
on  tbe  contrary  plaintiff  acquiesced  in  the 
construction  and  diversion. 

[1]  "The  defendant  was  refused  permis- 
sion to  file  these  amendments  which  were 
offered  as  amendments  conforming  to  the 
proofs  in  the  case.  The  asserted  error  of 
tbe  court's  refusal  Is  the  sole  ground  for  re- 
versal presented  upon  this  appeal.  The  pro- 
posed amendment  asserting  prescriptive  ti- 
tle to  tbe  1,200  cubic  feet  per  second,  instead 
of  900  cubic  feet  per  second  as  alleged  In 
tbe  original  answer,  becomes  of  no  conse- 
quence In  view  of  the  fact  that  the  court 
found  prescriptive  title  in  but  760  cubic 
feet,  and  that  this  determination  has  be«i 
acquiesced  In.  Appellant's  argument  is  ad- 
dressed wholly  to  the  proposition  that  plain- 
tiff by  his  laches  and  delay  in  commencing 
bis  action  after  Imowledge  of  all  the  facts 
deprived  himself  of  any  right  which  he 
mlgbt  otherwise  have  had  to  an  Injunction, 
under  tbe  familiar  and  well-settled  princi- 
ples declared  in  such  cases  as  Fresno,  etc., 
Co.  V.  Southern  Pacific  Co.,  135  Cal.  202,  67 
Pac.  773;  Southern  California  B.  R.  v.  Slau- 
son,  138  Cal.  342,  71  Pac  352,  94  Am.  St. 
Rep.  58 ;  Katz  v.  Walklnsbaw,  141  Cal.  IIC, 
70  Pac.  663,  74  Pac.  766,  64  L.  R.  A.  236,  90 
Am.  St  Bep.  85;  Crescent  Canal  Co.  v.  Mont- 


gomery, 143  Cal.  248,  76  Pac.  1032,  65  L.  R. 

A.  940;  Monteclto  Co.  t.  Santa  Barbara,  144 
Cal.  578,  77  Pac.  1113;  Newport  v.  Temescal 
Water  Co.,  149  Cal.  531,  87  Pac.  372,  6  L. 

B.  A.  (N.  S.)  1098;   MUler  &  Lux  v.  Madero 

C.  &  I.  Co.,  155  Cal.  59,  99  Paa  502,  22  L. 
B.  A.  (N.  S.)  391;  Barton  v.  Biverside  Wa- 
ter Co.,  155  Cal.  609,  101  Pac.  790,  23  L.  B. 
A.  (N.  S.)  331. 

[21  "It  Is  well  settled  that  the  defense  of 
laches  need  not  be  pleaded,  but  that,  when 
It  appears  from  the  evidence  that  the  seek- 
er of  relief  In  equity  has  been  guilty  of 
laches,  the  court  will  deny  such  relief  sua 
sponte  without  any  pleading.  Harris  v. 
Hlllegass,  66  Chi.  79,  4  Pac.  987:  Bell  v. 
Hudson,  73  Cal.  289,  14  Pac.  791,  2  Am.  St 
Rep.  791;  Sullivan  v.  Portland,  etc.,  B.  B. 
Co.,  94  tJ.  S.  811,  24  L,  Ed.  324;  Hageman  v. 
Bates,  24  Colo.  80,  49  Pac.  139;  Coon  v. 
Seymour,  71  Wis.  346,  37  N.  W.  243.  There- 
fore the  refusal  of  the  court  to  permit  tbe 
amendment  charging  laches  amounted  to  a 
declaration  and  finding  to  the  effect  that 
the  plaintiff  was  not  guilty  of  laches,  and 
the  question  before  this  court  then  Is  wheth- 
er the  evidence  sustains  the  court's  ruling 
in  this  regard. 

[8]  "Defendant's  position  is  that  it  estab- 
lished (as  it  did)  an  unquestionable  prescrip- 
tive right  to  760  cubic  feet  per  second;  that 
in  addition  to  that  760  cubic  feet  It  show- 
ed that  it  had  been  diverting  for  beneficial 
use  some  350  additional  cubic  feet  by  means 
of  its  new  dam  and  'outside'  canal,  and  that 
plaintiff  with  knowledge  of  the  construction 
of  Its  works  and  of  their  purpose  and  of  the 
amount  of  water  which  would  thus  be  di- 
verted made  no  objection  until  after  -the 
use  was  actually  begun,  the  'outside'  canal 
beginning  Its  diversion  in  1898,  and  this 
action  not  being  commenced  until  August 
1899.  TJnder  the  peculiar  facts  of  this  case 
if  knowledge  of  the  construction  of  the  dam 
and  of  the  'outside'  canal  conld  be  charged 
to  plaintiff,  there  was  nothing  In  this  infor- 
mation to  charge  him  with  the  further  knowl- 
edge that  there  was  to  be  any  additional  tak- 
ing of  water.  Thus,  It  Is  shown  tliat  the 
'outside'  canal  did  not  take  water  direct- 
ly from  the  river,  but  took  It  from  the  main 
canal  some  three  miles  from  the  point  where 
the  latter  drew  from  the  stream.  Moreover, 
It  is  shown  that  there  were  many  laterals, 
some  owned  by  defendant  some  by  private 
persons  or  corporations,  which  drew  from 
the  main  canal,  and  there  was  nothing,  there- 
fore, in  the  construction  of  this  new  lateral 
to  impute  knowledge  to  plaintiff  that  his 
rights  were  to  be  subjected  to  trespass. 
Knowledge  of  tbe  construction  of  the'  dam. 
In  like  manner,  did  not  charge  him  with 
knowledge  that  any  more  water  than  former- 
ly was  to  be  drawn  from  the  river.  Be- 
sides this,  it  appears  that  plaintiff  hearing 
a  rumor  concerning  an  increased  diversion 
wrote  immediately  to  defendant's  president 
in  relation  to  this  rumor  and  received  the 
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following  letter  in  reply:  'J.  J.  Stevlnson, 
Esq. — Dear  Sir:  Yours  at  hand  and  con- 
tents noted  regarding  as  to  putting  In  a  dam 
In  the  river. .  It  shall  not  be  done  without  I 
can  convince  you  and  the  neighbors  that  it 
will  not  deprive  you  nor  them  of  the  quanti- 
ty of  water  which  would  otherwise  flow  in 
the  channel.  Either  myself  or  some  one  who 
represents  me  will  see  you  regarding  the 
above.     Very  respectfully,   Henry   Miller.' 

"Here  was  not  only  a  distinct  declaration 
from  the  president  of  the  defendant  that 
plaintilTs  rights  were  not  to  be  invaded, 
but  Mr.  Miller  himself  testified:  'When  there 
is  a  surplus  to  give  us  the  water  we  are 
entitled  to  for  the  canal  purposes,  and  then 
what  Tvater  we  are  entitled  to  as  riparian 
owners,  and,  when  nobody  is  injured  by 
not  having  water  for  domestic  purposes  and 
for  irrigation,  we  take  out  water  enough 
to  the  new  canal  ("outside"  canal),  to  a  cer- 
tain extent,  for  stock  water,  but  not  for  ir- 
rigation. Sometimes  we  run  a  small  amount 
of  water  down  for  stock  -water.'  But,  in 
addition  to  this,  there  is  no  evidence  that 
plaintitt  knew  of  the  existence  of  the  'out- 
side' canal  before  Its  completion.  It  was  47 
miles  from  his  residence.  He  was  never  near- 
er than  3  miles  to  it  except  upon  one  occasion 
when  he  visited  the  site  of  the  new  weir. 
This  was  not  built  until  November,  1898, 
which  was  after  the  irrigating  season  of 
that  year.  There  was  In  all  ordinary  years 
an  abundance  of  water  untU  August.  There 
was  thus  not  only  an  absence  of  actual  or 
imputed  knowledge  on  the  part  of  plaintiff, 
but  there  was  the  assurance  of  defendant's 
president  that  no  increased  diversion  of  wa- 
ter was  contemplated.  The  only  notice  that 
plaintiff  could  possibly  have,  therefore,  was 
by  observing  the  fall  of  the  river  as  it  pass- 
ed his  own  lands  50  miles  below.  When  the 
river  was  running  high  in  May  and  June, 
such  an  increased  diversion  would  not  be 
noticeable;  but,  as  the  water  began  to  fall 
In  July  and. August,  it  would  be  observable. 
In  August  it  would  become  apparent,  and  it 
was  upon  the  12th  of  August  that  plaintiff 
commenced  his  action.  Even  when  he  no- 
ticed, or  was  chargeable  with  notice  of  the 
diminution  of  the  ordinary  supply,  there  is 
yet  to  be  considered  the  fact  that  the  flow 
of  the  stream  naturally  varies,  not  only  from 
month  to  month  and  season  to  season,  but 
also  from  year  to  year,  so  that  in  a  given 
month  of  one  year  there  may  be  much  more 
water  in  the  stream  than  In  the  same  mouth 
of  a  svcceedii>g  or  preceding  year  owing  to 
the  time,  nature,  and  extent  of  the  rainfalls, 
the  Quantity  of  snow  on  the  mountains,  and 
the  weather  conditions  there  which  may 
retain  the,  snow,  permitting  it  to  melt  slow- 
ly or  may  cause  it  to  melt  rapidly  with  a 
consequent  sudden  and  high  run-off.  More- 
over, it  Is  disclosed  that  in  the  50  miles  be- 
tween plaintiff's  land  and  defendant's  canal 


there  were  others  drawing  from  the  stream, 
and  it  was  for  the  plaintiff  to  determine  by 
investigation  to  which  of  these  the  shortage 
was  attributable  before  he  could  commence 
bis  action.  Plaintiff's  testimony  in  this  re- 
gard is:  'I  received  an  ample  supply  of  wa- 
ter up  to  the  time  when  the  new  weir  was 
built  In  1808.  I  knew  the  intention  of  the 
San  Joaquin  and  Kings  River  Canal  &  Ir- 
ri^tion  Company  because  they  took  the  wa- 
ter away  from  me.  That  was  just  before  I 
commenced  the  suit'  And,  finally,  it  should 
be  added  that  the  action  was  tried  upon  no 
such  theory  as  that  embraced  in  the  pro- 
posed amendments.  Defendant  had  stated 
by  letter  that  It  did  not  intend  to  make  an 
increased  diversion.  At  the  trial  it  produc- 
ed witnesses  to  prove  that  no  such  Increased 
diversion  had  been  made,  and  asserted  re- 
peatedly that  there  was  no  evidence  of  such 
Increased  diversion  and  contended  for  a  pre- 
scriptive right  alone.  The  case  thus  pre- 
sented is  similar  in  its  facts  to  Miller  &  Lux 
V.  Madera  Canal  Co.,  supra,  where,  as  here, 
it  must  be  held  that  the  facts  do  not  call  for 
the  invocation  of  the  principles  and  rules 
announced  in  such  cases  as  Fresno  Co.  y. 
Southern  Pacific  Co.,  supra,  and  the  other 
cases  above  cited. 

"Such  part  of  the  Judgment  as  is  appealed 
from  is  therefore  afilrmed." 


HUPFORD  T.  DTE. 


Ml  Cal.  M7 
(Sac.  1,781.) 


(Supreme  Court  of  California.     Feb.  1,  1912.) 

1.  Waters  and  Wateb  Coubses  ({  1S6*) — 
Ibbioation  Ditcubs  —  Conveyances— Ten- 
ants IN  Common. 

An  owner  of  land  constructed  an  irriga- 
tion ditch  and  thereby  appropriated  water  from 
a  stream.  The  notice  of  appropriation  speci- 
fied the  quantity  of  water.  Subsequently  he 
conveyed  the  lower  80  acres  of  his  tract  to- 
gether with  an  undivided  halt  of  the  ditch  prop- 
erty and  the  right  of  way  over  the  land  with  ap- 
purtenances. The  ditch  of  the  owner,  as  ac- 
tually constructed,  did  not  carry  the  quantity 
of  water  specified  in  the  notice  when  the  con- 
veyance was  made.  Held  that,  though  the  con- 
veyance created  a  tenancy  in  common  between 
the  parties  as  to  the  ditch  with  a  right  to  the 
grantee  to  extend  it,  the  deed  only  gave  the 
grantee  as  a  subsequent  appropriator  a  right 
to  the  excess  of  the  water  not  used  on  the 
owner's  land. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  i  156.*] 

2.  Watebs  and  Wateb  Coubbkb  (|  143*) — 
Afpbopbiation  of  Wateb  fob  Ibbioation 
Purposes— RioHTB  Acquired. 

One  who  makes  an  appropriation  of  the 
waters  of  a  stream  acquires  no  title  to  the  wa- 
ters, but  only  a  right  to  their  beneficial  use  to 
the  extent  tbe^  are  employed  for  that  purpose, 
and  his  right  is  not  measured  by  the  extent  of 
the  appropriation  as  stated  in  the  notice  of  ap- 
propriation, or  by  his  actual  diversion  from 
the  stream,  but  by  the  extent  to  which  he  ap- 
plies the  waters  for  beneficial  purposes,  and 
beyond  that  the  waters  are  subject  to  a  sub- 


*For  other  cases  see  Bun*  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  Wo.  Soriea  ft  Bap'r  Indezvs 
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seqnent  appropriation  by  another  for  Bimilar 
beneficial  purpose*. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  152;  Dec.  Dig.  § 
143.*] 

5.  Watebs  and  Water  Courses  (§  151*)— 
Appropriation  of  Water  for  Irrigation 
Purposes — Abandonment. 

Where  an  appropriator  of  water  of  a 
stream,  pursuant  to  a  notice  of  appropriation  of 
a  specified  quantity,  and  his  successors  for  30 
years  failed  to  make  any  beneficial  use  of  the 
waters,  they  lost  any  right  by  virtue  of  the  ap- 
propriation and  the  waters  became  subject  to 
appropriation  by  others. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {  155;  Dec.  Dig.  § 
151.»] 

4.  Watbrs  and  Water  Courses  (§  152*)— 
Appropriation  —  Rights  Acquired  —  Evi- 
dence. 

Evidence  held  to  show  that  waters  of  a 
stream  were  not  used  by  an  appropriator  for 
irrigation  purposes  except  for  occasional  pe- 
riods during  the  irrigating  season,  so  that  an- 
other could  make  an  appropriation  of  the  wa- 
ters for  use  on  his  lands  at  such  time  as  the 
former  had  no  use  for  them. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  i  152.*] 

ft.  Waters  and  Water  Courses  ((  143*)— 
Appropriation  —  Right  of  Original  Ap- 
fbopriatob. 

An  original  appropriator  of  the  waters  of 
a  stream  for  irrigation  purposes  lias  a  para- 
mount right  to  the  first  flow  thereof  to  his  land 
and  in  a  full  ditch,  and  a  right  to  the  use  of  all 
the  waters  at  such  times  as  is  necessary  to  the 
extent  of  the  previous  use. 

lEJd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  f  152;  Dec  Dig.  { 
143.*] 

6.  Waters  and  Water  Courses  (§  152*)- 
Conflicting  Rights— Actions-Judgment. 

Where  defendant,  in  an  action  involving 
the  right  to  the  use  of  the  waters  for  irriga- 
tion, denied  the  claim  of  plaintiif  to  either  the 
necessity  for  or  continuous  actual  use  of  all  of 
the  waters,  and  alleged  a  general  right  in 
himself  to  a  use  of  a  part  of  the  waters,  and 
until  the  suit  he  actually  diverted  a  part  and 
applied  it  for  beneficial  purposes,  the  court 
could  determine  the  rights  of  the  parties, 
though  defendant  did  not  in  his  pleading  ex- 
pressly claim  any  right  to  the  waters  as  an 
appropriator,  since  plaintiff  could  not  complain 
that  defendant  took  waters  during  a  time  when 
he  allowed  them  to  run  to  waste  or  failed  to 
apply  them  to  a  beneficial  use. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  |  152.*] 

7.  Waters  and  Water  Courses  (|  138*)— 
Appropriation  of  Water  for  Irrigation 
Purposes— Irrigation  Ditches— Prescrip- 
tive Rights. 

Where  a  tenant  in  common  of  an  irriga- 
tion ditch  used  it  only  to  convey  the  waters  for 
use  on  his  land,  his  use  did  not  amount  to  an 
ouster  of  the  cotenant  as  long  as  the  cotenant 
made  no  use  of  the  ditch, 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  i  138.*] 

&  Waters  ani>  Water  Courses  (J  152*)— 
Rights  to  Waters  for  Irrigation— Issues 
—Judgment. 

The  court,  in  a  suit  to  determine  the  right 
to  the  use  of  the  waters  of  a  stream  for  irriga- 
tion through  an  irrigation  ditch,  must  deter- 
mine, as  far  as  practicable,  the  amount  of  wa- 
ter actnally  diverted  by  the  ditch  and  the 
amount  necessary  and  applied  by  plaintiff  to 


use  on  his  land,  and  the  periods  during  the  ir- 
rigating season  of  the  greatest  necessity  for 
such  use  by  him,  and  where  there  is  not  water 
enough  to  permit  a  diversion  of  the  stream 
and  a  simultaneous  use  of  part  by  both  parties 
without  injury^  the  court  may  fix  the  times 
when,  by  rotation,  the  whole  may  be  used  by 
each  at  different  times  in  proportion  to  their 
respective  rights,  recognizing  the  paramount 
right  of  plaintiff  entitled  to  the  first  flow. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  {  152.*] 

In  Bank.  Appeal  from  Superior  Court, 
Shasta  County;    Charles  M.  Head,  Judge. 

Action  by  Louis  F.  Huflford  against  James 
N.  Dye.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

W.  D.  Tlllotson,  for  appellant  F.  P. 
Prixniu  and  James  E.  Isaacs,  for  respondent. 

LORIGAN,  J.  This  action  Involves  the 
ownership  and  right  to  the  use  of  the  waters 
of  an  Irrigation  ditch  commonly  known  as 
the  "Preadmore"  or  "Hufford"  ditcb,  taking 
waters  from  Oak  Run  creek  in  Shasta 
county. 

The  ditch  was  constructed  and  the  waters 
appropriated  in  the  ISTO's  by  one  James  A. 
Preadmore.  His  appropriation  notice  was 
for  2,000  inches  under  a  4-lncb  head.  The 
ditcb  had  its  head  in  Oak  Run  creek,  on 
what  is  designated  In  the  evidence  as  the 
"Alpaugb  Place,"  and  prolonged  in  a  west- 
erly direction  runs  across  said  Alpaugh  land 
about  a  quarter  of  a  mile,  then  about  half 
a  mile  over  the  land  now  owned  by  defend- 
ant, and  thence  about  half  a  mile  over  the 
land  now  owned  by  plaintiff,  which  was  then 
part  of  the  property  owned  by  said  Pread- 
more. After  the  construction  of  the  ditcb 
and  the  appropriation  of  the  water  thereby, 
Preadmore  in  1873  conveyed  to  one  George 
W.  Brown  the  lower  westerly  80  acres  of 
the  main  tract  of  land  then  owned  by  him 
and  over  which  the  ditch  had  been  construct- 
ed, together  with  "one  undivided  half  of  the 
Oak  Run  ditch  property;  also  right  of  way 
over  J.  Preadmore  farm,  together  with  the 
appurtenances,"  which  land  and  interest  in 
said  ditch  was  subsequently  through  mesne 
conveyance  from  Brown  conveyed  in  the  year 
1888  to  one  Alfred  Estep,  who  remained  the 
owner  thereof  until  January,  1906.  When 
the  conveyance  from  Preadmore  to  Brown 
was  made,  the  ditch  did  not  run  down  to 
the  lower  80-acre  tract  conveyed  to  the  lat- 
ter, though  it  ran  close  to  its  easterly  line. 
Neither  Brown  nor  bis  successors  in  interest. 
Including  Estep,  ever  bad  the  ditcb  brought 
upon  the  land  conveyed  by  Preadmore  to 
Brown,  or  used  the  water  therefrom,  but 
such  water  as  passed  down  the  ditch  as  con- 
structed on  the  land  retained  by  Preadmore 
flowed  down  in  natural  channels — sloughs — 
upon  and  through  the  land  so  conveyed  to 
Brown  and  thence  back  into  Oak  Run  creek. 
It    was    never,    however,    even    In    Its    flow 
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through  its  natural  channels  upon  the  Estep 
land,  used  upon  the  land  for  any  beneficial 
purpose  or  at  all. 

Subsequent  to  the  death  of  James  A. 
Preadmore  one  Solomon  Hufford,  In  1883,  ac- 
quired title  from  the  heirs  of  Preadmore  to  a 
portion  of  the  "Preadmore  land,"  together 
with  the  'water  ditch  and  water  right  con- 
nected therewith,  and,  on  the  death  of  Solo- 
mon Hufford,  through  mesne  conveyances 
from  his  successors  In  interest,  the  plaintiff 
in  1907  acquired  title  to  the  land  now  own- 
ed by  him,  including  their  interest  in  said 
water  ditch  and  said  water  right  appurtenant 
thereto. 

In  October,  1905,  the  defendant.  Dye,  pur- 
chased from  one  Jones  the  tract  of  land 
above  and  adjoining  the  land  of  respondent 
and  on  the  east  thereof,  being  the  tract  across 
which  James  A.  Preadmore  constructed  the 
ditch  in  the  'TCs,  to  convey  the  water  of 
the  creek  to  his  land.  While  the  ditch  was 
originally  constructed  through  this  tract  sub- 
sequently purchased  by  defendant,  it  does 
not  appear  that  the  predecessors  in  title  of 
defendant  at  any  time  had  any  interest  what- 
ever In  the  ditch  or  right  to  the  use  of  any 
of  the  water  thereof,  on  this  tract  of  land. 
In  fact,  it  appears  that  when  this  ditch  was 
constructed  the  title  to  the  land  now  owned 
by  defendant  was  in  the  government. 

The  next  year  subsequent  to  his  purchase 
of  the  land  from  Jones,  the  defendant  on 
February  2,  1906,  purchased  from  Alfred 
E^step  whatever  Interest  in  the  ditch  and 
right  of  way  over  the  Preadmore  farm  had 
been  conveyed  by  Preadmore  to  Brown  and 
to  which  interest  Estep  had  succeeded.  The 
defendant  did  not  purchase  any  of  the  land 
which  was  conveyed  by  Preadmore  to  Brown 
and  thereafter  to  Estep,  but  only  whatever 
interest  In  the  ditch  and  right  of  way  over 
the  Preadmore  farm  that  Preadmore  had 
conveyed. 

■  On  securing  such  conveyance  from  Estep, 
defendant,  asserting  thereunder  that  he  was 
entitled  to  the  undivided  half  of  said  ditch 
and  the  waters  flowing  therein,  opened  the 
ditch  where  it  crossed  his  land  above  the 
Preadmore  tract  owned  by  plaintiff  and  com- 
menced to  use  upon  it  one-half  of  the  waters 
flowing  therein. 

On  September  26,  1908,  plaintiff  brought 
this  action  against  defendant,  alleging  owner- 
ship in  himself  and  his  predecessors  in  inter- 
est for  more  than  30  years  past  and  a  con- 
tinuous possession  and  use  during  that  peri- 
od of  the  first  flow  of  all  the  waters  of  Oak 
Run  creek  not  exceeding  2,000  Inches  measur- 
ed under  a  4-iuch  pressure  conducted  to  the 
lands  of  the  plaintiff  through  a  ditch  which 
diverted  the  same  from  said  creek  and  con- 
veyed the  same  down  and  over  plaintiff's 
land  consisting  of  280  acres  upon  which  all 
of  said  waters  are  necessary  for  use  in  cul- 
tivating and  raising  crops  upon  said  land  and 
are  used  by  plaintiff  for  that  purpose;  al- 
leged diversion  of  the  waters  from  the  ditch 


by  defendant  and  a  threatened  oontinnaiioe 
of  such  diversion,  and  facta  showing  that 
irreparable  Injury  would  result  to  plain- 
tiff if  such  diversion  by  defendant  were  per- 
mitted to  continue.  The  prayer  was  for  a 
perpetual  injunction  restraining  defendant 
from  interfering  with  or  taking  waters  from 
the  ditch;  that  the  title  of  plaintiff  be  quiet- 
ed and  for  damages  alleged  to  have  been  sus- 
tained by  the  diversion  made  by  defendant 

In  his  answer,  defendant  denied  owner- 
ship or  continuous  use  by  plaintiff  of  all 
the  waters  of  Oak  Run  creek,  or  that  all  of 
said  waters  were  necessary  for  use  or  were 
used  on  the  lands  of  plaintiff  for  the  irriga- 
tion and  cultivation  thereof;  asserted  own- 
ership in  himself  of  an  undivided  one-half 
interest  in  all  the  water  flowing  in  Oak  Run 
creek  at  the  bead  of  said  ditch  and  a  like 
interest  In  said  ditch  and  the  waters  con- 
veyed therein;  admitted  his  diversion  of  wa- 
ter as  charged  in  the  complaint.  Justifying 
it  under  his  claim  to  an  interest  therein  as 
asserted,  and  denied  any  damages  sustained 
by  plaintiff.  By  cross-complaint  defendant 
set  up  bis  same  claim  of  ownership  to  an 
undivided  one-half  interest  in  the  ditch,  and 
water  right  (which  plaintiff  by  answer  de- 
nied) and  asked  that  his  title  thereto  be 
established  and  quieted. 

Judgment  went  for  plaintiff  sustaining  bis 
claim  of  ownership  to  the  entire  ditch  and 
water  right,  and  awarded  bim  a  perpetual 
injunction  against  defendant  and  damages. 
Defendant  appeals  from  the  Judgment  and 
the  order  denying  his  motion  for  a  new  tri- 
al, his  principal  attack  on  this  appeal  being 
against  certain  findings  of  the  court. 

The  court  found  tliat  for  more  than  20 
years  prior  to  the  bringing  of  the  action 
plaintiff  and  his  predecessors  in  interest 
had  been  and  were  the  owners  and  in  the 
continuous  use  of  said  irrigating  ditch,  tak- 
ing the  water  from  Oak  Run  creek  and  to 
all  the  water  flowing  therein  to  the  full  ex- 
tent and  capacity  of  said  ditch;  that  the 
whole  of  said  waters  diverted  by  said  ditch 
were  necessary  for  the  proper  irrigation  of 
land  of  plaintiff,  and  that  during  such  period 
said  waters  of  said  ditch  had  been  all  used 
by  plaintiff  and  his  predecessors  in  interest 
on  said  lands  now  owned  by  plaintiff  for  ir- 
rigation and  domestic  purposes. 

The  court  likewise  found  that  the  plaintiff 
and  his  predecessors  for  upwards  of  20  years 
had  been  in  the  open,  notorious,  and  exclu- 
sive possession  under  a  claim  of  right  to  the 
whole  ditch  and  all  the  waters  flowing  there- 
in to  its  full  capacity;  that  they  had  made 
all  repairs  on  the  ditch  and  paid  all  taxes 
assessed  against  the  ditch  or  water  right, 
and  claimed  during  ttiat  entire  period  the 
right  to  the  use,  possession,  and  enjoyment 
of  said  ditch  and  all  waters  flowing  therein, 
adversely  to  the  whole  world. 

It  is  quite  obvious  under  the  pleadings  and 
the  evidence  that  the  finding  of  the  court 
first  referred  to  is  a  finding  of  ownership 
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or  right  to  the  entire  flow  of  tbe  waters 
through  the  ditch  by  vlrtne  of  the  appropria- 
tion of  the  waters  of  Oak  Run  creek  by 
Preadfflore,  and  the  continuous  beneficial  use 
of  that  entire  quantity  upon  the  lands  by 
Preadmore  himself  or  his  successors  In  inter- 
est, including  plaintiff.  The  other  finding  is 
of  a  prescriptive  title  acquired  by  plalntltt 
against  the  asserted  claim  of  defendant  to 
an  interest  in  one-half  of  the  ditch  and 
waters  as  tenant  in  common  with  plaintifT 
under  the  conveyance  to  defendant  by  Estep. 

Appellant  attacks  both  these  findings  on 
the  ground  that  they  are  not  sustained  biy 
the  evidence;  his  main  attack,  however,  be- 
ing directed  to  the  finding  of  prescriptive 
title  against  him,  acquired  by  plalntltt  and 
his  predecessors. 

As  against  this  finding  of  prescriptive  ti- 
tle, the  position  of  appellant,  in  point  of 
law,  is  that  the  conveyance  from  Preadmore 
to  Brown  in  1873  of  "one  undivided  half 
of  the  Oak  Run  ditch  property;  also  a  right 
of  way  over  J.  Preadmore  farm,  together 
with  the  appurtenances"  had  the  effect  of 
creating  a  cotenancy  between  Preadmore  and 
Brown  in  the  ditch  and  the  waters  fiowlng 
therein;  that  through  mesne  conveyances  from 
Brown  defendant  succeeded  to  this  half  in- 
terest as  tenant  in  common  with  the  succes- 
sors in  Interest  of  Preadmore,  including  plain- 
tiff, and  that  unless  a  prescriptive  title  to 
the  entire  ditch  and  the  waters  conveyed 
therein  is  shown  to  have  been  acquired 
against  Brown  and  Bstep,  predecessors  in 
cotenancy  with  defendant,  by  the  plaintiff 
or  Ms  predecessors  in  title,  defendant  still  re- 
tains and  is  entitled  to  tbe  benefit  of  that 
Interest.  Appellant,  assuming  this  to  be  true 
as  a  legal  proposition,  then  claims  that  the 
finding  of  prescriptive  title,  defeating  his 
title  as  such  tenant  in  common,  is  not  sus- 
tained by  the  evidence  because  he  asserts  that 
there  was  no  proof  of  ouster  by  the  plaintliCf 
or  his  predecessors  as  tenants  in  common  of 
defendant  or  his  predecessors  and  no  evi- 
dence of  adverse  use  by  the  plaintiff  of  all 
the  waters  of  tbe  ditch  for  the  statutory 
period  required,  or  of  any  use  exceeding  one- 
half  of  the  waters  fiowlng  in  tbe  ditch  at 
any  time. 

[11  We  do  not  discuss  just  now,  if  we  shall 
at  all,  the  sufficiency  of  the  evidence  under 
this  claim,  I>ecause  we  are  satisfied  that  no 
tenancy  in  common  to  the  use  of  the  waters 
in  controversy  was  created  or  intended  to 
be  created  by  the  conveyance  from  Pread- 
more to  Brown.  Undoubtedly,  the  convey- 
ance created  a  tenancy  in  common  between 
them  as  to  tbe  ditch,  with  a  right  in  Brown 
to  extoid  it  onto  the  property  conveyed  to 
him,  and  it  may  be  assumed,  though  the  con- 
veyance does  not  so  specifically  state,  that 
tbe  right  was  granted  to  Brown  to  convey 
tlirougb  the  ditch,  for  use  upon  his  land, 
one-half  of  the  waters  which  had  been  di- 
verted by  Preadmore  under  his  claim  as  an 
appropriator  to  2,000  inches  of  the  water  of 


Oak  Sun  creek.  But  when  we  take  into 
consideration  the  terms  of  the  conveyance, 
the  situation  and  relation  of  the  parties  to 
the  subject-matter  with  which  it  dealt,  and 
the  law  defining  tbe  only  rights  which  either 
Preadmore  or  Brown  could  acquire  in  appro- 
priated waters,  and  the  conduct  of  the  par- 
ties subsequent  to  the  conveyance,  it  is  quite 
apparent  that  the  only  right  and  the  extent 
of  it,  aside  from  an  undivided  interest  in 
the  ditch  itself  that  Brown  took  under  tbe 
conveyance,  was  the  right  through  the  medi- 
um of  the  ditch  extended  by  him  onto  his 
land  to  avail  tiim^lf  of  the  benefit  of  Pread- 
more's  appropriation  beyond  what  was  neces- 
sary for  use  on  the  lands  of  the  latter  and  to 
allow  Brown  as  a  subsequent  appropriator 
to  acquire  a  right  to  this  excess  by  convey- 
ing It  to  and  making  beneficial  use  of  it 
upon  his  land. 

[2]  It  is  the  well-settled  law  of  this  state 
that  one  making  an  appropriation  of  the  wa- 
ters of  a  stream  acquires  no  title  to  the  wa- 
ters but  only  a  right  to  their  beneficial  use 
and  only  to  the  extent  that  they  are  employ- 
ed for  that  purpose.  His  right  is  not  meas- 
ured by  tbe  extent  of  his  appropriation,  as 
stated  In  his  notice  or  by  his  actual  diver- 
sion from  the  stream,  but  by  the  extent  to 
which  he  applies  such  waters  for  useful  or 
beneficial  purposes.  Beyond  that  his  ap- 
propriation or  diversion  of  more  than  can  be 
applied  by  him  gives  him  no  right  to  the 
excess,  and  this  is  subject  to  appropriation 
by  any  other  person  who  may  use  it  for  simi- 
lar beneficial  purposes.  While  Preadmore 
bad  filed  a  notice  appropriating  2,000  inches 
of  water,  his  ditch,  as  actually  constructed, 
did  not  carry  that  quantity,  but  it  did  carry 
a  quantity,  when  the  deed  to  brown  was 
made,  in  excess  by  one-half  of  what  was  be- 
ing used  for  beneficial  purposes  upon  his 
land,  and  this  excess  was,  at  the  time  he  sold 
the  80  acres  to  Brown,  fiowlng  from  the 
ditch  in  natural  channels  through  the  land 
conveyed  to  Brown  back  into  Oak  Run  creek. 
In  .fact,  the  claim  of  appellant  is  that,  under 
the  evidence,  it  is  shown  that  one-half  of 
these  waters  have  been  ever  since,  and  still 
are,  flowing  down  these  same'  channels  as 
natural  waste  into  said  creek.  As  these 
waters,  when  Brown  purchased  his  land, 
were  not  I>elng  devoted  by  Preadmore  to  any 
beneficial  use,  they  were  subject  to  appro- 
priation for  use  by  Brown  upon  his  land 
without  any  conveyance  from  Preadmore. 
This  doubtless  explains  why,  while  an  undi- 
vided half  of  the  ditch  was  conveyed,  there 
was  no  specific  mention  of  the  water  right, 
probably  accounted  for  by  the  fact  that  these 
waste  waters  could  only  practically  and  ef- 
fectually be  brought  upon  the  lands  conveyed 
to  Brown  through  the  extension  of  the  ditch 
thereover.  Be  that  as  it  may,  however,  we 
are  satisfied  that  under  the  conveyance  to 
Brown,  if  it  embraced  anything  more  than 
an  interest  in  the  ditch  itself  as  then  con- 
structed and  a  right  of  way  to  extend  it  to 
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bis  land,  It  was  only  a  right  to  talie  by 
means  of  tbe  ditcb  one-balf  of  the  waters 
which  Preadmore  was  in  fact  conveying 
in  the  ditch,  but  to  which,  under  his  at- 
tempted appropriation,  be  was  not  entitled 
because  in  excess  of  any  beneficial  use  upon 
bis  land  and  so  afford  Brown  an  opportunity 
to  avail  himself  of  a  right  to  such  excess 
and  by  applying  It  to  beueflcial  uses  upon 
bis  land,  acquire  a  right  thereto  by  appro- 
priation. This  neither  he  nor  bis  successors 
In  title  ever  did. 

[3]  For  30  years  they  failed  to  make  any 
beneficial  use  of  these  waters.  Whatever 
right  they  may  have  had  to  avail  themselves 
of  the  benefit  of  the  actual  diversion  by 
Preadmore  in  excess  of  bis  wants  and  ac- 
quire a  right  as  subsequent  appropriators  to 
such  excess,  they  never  availed  themselves 
of  it  and  have  long  since  lost  any  right  to 
do  so.  Smith  v.  Hawkins,  110  Gal.  122,  127, 
42  Pac.  453.  They  have  permitted  the  wa- 
ter to  go  back  into  the  creek  where,  if  not 
since  appropriated  by  other  persons  below, 
they  have,  at  least  for  years,  been  subject 
thereto,  and  now  appellant  insists  that  a  ten- 
ancy in  common  was  created  by  the  deed  to 
Brown  which  entitled  him  as  bis  successor 
to  enter  on  the  ditcb  above  the  lands  of 
plaintift  and  take  one-half  of  the  waters 
which  plalutifT  and  bis  predecessors  have 
ever  since  the  appropriation  by  Preadmore 
been  applying  to  beneficial  uses  upon  their 
lands  and  which  is  now  necessary  for  use 
thereon  and  which  measured  tbe  extent  to 
which  they  are  entitled  to  them.  The  con- 
veyance, we  are  satisfied,  was  not  intended 
to  and  did  not  vest  any  interest  in  cotenancy 
or  otherwise  of  a  right  in  Brown  to  the  use 
of  any  waters  which  plaintiff  or  his  prede- 
cessors were  beneficially  using  on  their  lands. 
It  simply  conferred  upon  Brown  and  bis  suc- 
cessors an  Interest  in  the  ditch  whereby, 
under  Preadmore's  actual  diversion  aiid  by 
means  of  the  ditch  and  dam,  they  might 
themselves  become  appropriators  by  actual 
use  of  tbe  excess  of  water  beyond  what  was 
applied  by  Preadmore  for  beneficial  pur- 
poses. 

So  that,  as  there  never  existed  any  coten- 
ancy in  the  use  of  these  waters,  the  finding 
of  prescriptive  right  acquired  by  respondent 
against  tbe  asserted  right  of  appellant  Is 
clearly  of  no  moment 

[4]  In  reality  tbe  material  finding  in  tbe 
case  is  that  respondent  and  his  predecessors 
in  interest  are  entitled  to  tbe  waters  flowing 
in  said  ditch  by  virtue  of  the  appropriation 
thereof  by  Preadmore  and  a  continuous  nec- 
essary and  beneficial  use  of  the  whole  there- 
of ever  since  uiwn  the  lands  now  owned  by 
respondent  It  was  upon  this  claim,  denied 
by  appellant,  that  respondent  based  his  right 
to  an  injunction,  and  it  is  the  finding  in  fa- 
vor of  such  claim,  as  well  as  tbe  finding  of 
a  prescriptive  right,  which  appellant  at- 
tacks, as  not  sustained  by  the  evidence. 

As   v,-e   have  said,   the   only   right  which 


Preadmore  acquired,  as  an  approprlator  of 
tbe  waters  of  Oak  Run  creek  diverted  through 
the  ditch,  was  a  flow  of  such  quantity  to 
his  land  as  was  necessary  for  use  and  which 
he  applied  for  beneficial  purposes  thereon. 
If  he  or  bis  successors  were  in  fact  diverting 
from  the  stream  a  quantity  in  excess  of 
what  was  so  being  beneficially  used  on  their 
land,  they  acquired  no  right  to  that  excess, 
and  any  other  person  bad  a  right  to  divert 
from  the  stream,  as  an  appropriator,  such  ex- 
cess beyond  what  respondent  or  bis  prede- 
cessors were  entitled  to  through  actual  use, 
regard,  of  course,  being  bad  of  the  rights 
of  respondent  as  a  prior  appropriator  to  tbe 
first  flow  of  the  stream  under  such  circum- 
stances as  would  give  blm  full  protection 
to  his  prior  acquired  claim. 

When  this  case  was  before  tbe  district 
court  of  appeal  for  tbe  Tlilrd  district,  in  af- 
firming tbe  judgment,  consideration  was  given 
only  to  the  evidence  in  support  of  tbe  finding 
of  a  prescriptive  right  against  the  asserted 
Interest  of  apjiellant  as  cotenant  of  respond- 
ent. No  consideration  was  given  to  tbe  find- 
ing sustaining  the  claim  of  respondent  as  an 
appropriator,  and  which  appellant  also  at- 
tacked. While,  for  the  reasons  heretofore 
given,  we  do  not  think  tbe  finding  as  to 
prescriptive  right  is  material  except  as  in- 
volving the  ditch  itself  to  which,  as  succes- 
sor in  interest  to  Brown,  appellant  certainly 
became  a  tenant  in  common  by  record  title 
with  respondent  and  bis  predecessors,  still, 
as  in  all  material  respects,  the  same  evi- 
dence was  introduced  to  sustain  both  tbe 
claim  of  prescriptive  right  and  a  right  by 
appropriation  to  tbe  use  of  all  the  waters, 
botb  findings  may  be  considered  together  and, 
in  our  opinion,  tbe  evidence  sustains  neither. 
This,  we  think,  is  apparent  from  a  consid- 
eration of  the  testimony  of  the  respondent 
himself  and  tbe  witnesses  called  In  bis  be- 
half. 

All  these  testified  respecting  the  use  of  tbe 
water  by  respondent  or  his  predecessors. 
The  testimony  covered  a  period  of  some  30 
years,  dating  from  about  the  time  Solomon 
Iluftord  acquired  the  Preadmore  land  in  1883. 
Plaintiflt  was  a  nephew  of  Solomon  Hufford 
and,  after  the  death  of  bis  uncle,  was  In  pos- 
session of  this  land  as  tenant,  and  also  as 
an  employ^,  during  tbe  years  1893,  1894,  and 
1895,  purchasing  it  in  1907.  His  purchase 
was  of  280  acres,  but  the  ditch  was  only 
tributary  to  and  there  was  susceptible  of  ir- 
rigation therefrom  some  65  to  70  acres  of 
which  not  more  than  35  acres,  consisting 
principally  of  meadow  and  orchard,  were 
ever  actually  irrigated,  the  season  therefor 
covering  generally  the  months  from  July  to 
October  of  each  year. 

Now,  as  to  the  testimony.  Respondent 
himself,  after  testifybig  that  be  had  known 
the  ditcb  for  about  23  years,  proceeded:  "It 
will  be  3  years  next  May  (the  witness  was 
testifying  in  February,  1909)  since  I  first 
went  on  tbe  place.     Have  used  the  water 
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during  all  that  time  in  the  summer  time,  ex- 
cept  when    Mr.    Dye    (defendant)    bad    It. 

*  *  •  I  used  it  for  irrigating  my  mead- 
ow, orchard,  grain,  hay  ground,  and  garden. 
I  have  about  30  acres  of  meadow ;  if  not  ir- 
rigated, it  would  dry  up.  It  dried  up  last 
year  after  I  cut  my  bay,  and  it  did  not  make 
a  second  crop.  It  dried  up  because  It  did  not 
get  any  water.  It  was  turned  out  of  the 
ditch  by  Mr.  Dye.  He  turned  it  out  15  or 
20  times,  I  guess.  He  cut  the  banks  of  the 
ditch  and  threw  some  rocks  in  it  and  let  it 
run  out.  •  •  •  I  forbid  Mr.  Dye  to  take 
water  from  the  ditch  a  year  ago  last  sum- 
mer. *  *  *  I  don't  think  he  turned  the 
water    out    tliat    season    after    that    time. 

*  *  *  Sometimes  I  used  all  of  it,  some- 
times about  a  fourth.  It  was  necessary 
sometimes  that  I  use  all  of  it.  The  wa- 
tee  ought  to  be  put  on  them  (the  orchard) 
twice  a  week.  I  think  Mr.  Estep  used  the 
waters  in  1905,  or  Mr.  Howell,  I  don't  know 
which.  I  don't  know  what  they  did  with  it 
or  how  much  they  used.  I  saw  the  water 
running  in  the  ditch.  I  don't  know  how 
much  Mr.  Howell  used  of  the  water  in  1906. 
I  tliink  the  water  was  used  In  this  ranch 
every  year,  but  I  don't  say  that  all  of  it  was 
used'  there  every  year." 

Howell,  the  person  referred  to  in  the  tes- 
timony of  respondent,  testified  tliat  be  own- 
ed the  land  subsequently  purchased  by  plain- 
tlfl  for  a  short  time  and  was  in  possession 
from  October,  10(K},  to  October,  1906.  He 
testified  that  he  used  the  water  from  the 
ditch  in  the  irrigation  of  the  land  while  he 
owned  it,  and  to  the  inquiry:  "Did  you  use 
all  this  water?"  answered,  "Well,  whenever 
I  needed  it.  A  man  don't  need  it  steady  on 
bis  land.  Irrigate  your  land  and  take  the 
water  off  and  let  it  grow  and  warm  up  and 
then  it  needs  it  put  on  again.  I  didn't  irri- 
gate the  orchard  oftener  than  every  two  or 
tliree  weeks.  I  used  the  water  to  irrigate 
the  meadow  or  hay  land  every  two  or  three 
weeks.  When  I  did  not  use  the  water  it 
went  down  through  the  old  channel  (the  nat- 
ural channel  on  the  Estep  ranch)  into  the 
creek.  I  used  the  water  one-half  the  time 
during  the  summer  of  1906  up  to  haying. 
After  that  I  did  not  need  it.  Up  to  that 
time  I  used  it  about  once  in  two  weeks.  I 
would  irrigate  for  about  a  week  and  then 
let  it  rest  for  10  days  or  2  weeks." 

Alfred  Estep,  owner  of  the  Estep  ranch 
heretofore  referred  to  and  from  whom  ap- 
pellant purchased  his  asserted  interest  In 
the  ditch  and  water  right  in  1906,  testified 
tliat  he  Uved  in  the  neighborhood  of  the  land 
of  the  plaintiet  for  about  30  years,  and  knew 
the  Preadmore  or  Hufford  ditch  for  that 
period  of  time.  He  then  testified:  "It  con- 
veys water  from  the  Oak  Run  creek  into 
the  Hufford  place.  •  •  *  I  had  tlie  Huf- 
ford place  rented  in  1903,  1904,  and  1805. 

*  •  •  I  used  the  water  for  making  hay, 
and  after  haying  and  until  it  got  cold  weath- 
er la  the  fall  I  used  it  to  bring  the  grass  up. 


*  *  *  I  had  the  ditch  cleaned  out  the 
year  1904.  •  *  ♦  No  one  else  used  the 
water  that  year  that  I  know  of.  The  ditches 
were  full  of  water  when  I  got  the  place  from 
Dodd  in  the  fall  of  1903.  •  •  •  As  a 
matter  of  fact,  that  ditch  in  the  summer 
time  needs  to  be  full  of  water  to  use  on  this 
orchard  and  meadow.  It  is  necessary  to 
have  it  all.  You  don't  use  it  every  day,  but 
about  half  of  the  time;  but  in  order  to  get 
the  best  results  you  have  to  have  the  ditch 
full  of  water.  *  *  *  I  aimed  to  Irrigate 
it  every  10  or  12  days  or  2  weeks.  I  would 
turn  the  water  on  for  4  or  5  days  or  a  week. 
I  would  turn  the  water  on  the  orchard  and 
let  it  run  there  and  then  on  the  hay  land. 
I  would  irrigate  the  orchard  about  once  a 
month  and  the  hay  land  about  a  week.  In 
order  to  get  the  best  results  you  have  to 
have  the  ditch  full  of  water,  but  half  of  the 
time  it  would  not  be  needed  at  all.  I  used 
it  less  than  half  of  the  time,  but  a  man  who 
raises  alfalfa  and  garden  would  naturally 
use  more  than  I  did." 

These  are  the  only  persons  testifying  who 
had  ever  been  in  the  occupation  of  the  Pread- 
more land  and  used  the  waters  from  the 
ditch.  Two  other  witnesses — Alpaugh  ana 
Strayer — testified  on  the  subject.  Nelthei 
of  them  had  ever  occupied  the  Preadmore 
or  Hufford  place.  They  had  Uved  in  the  vi- 
cinity for  some  30  years  and  testified  as  to 
their  observations  of  the  extent  to  which 
the  various  occupants  of  the  land  used  the 
water  on  it.  Alpaugh  thought  that  Solomon 
Hufford  had  used  all  the  water  the  ditch 
would  carry;  after  his  death  the  respondent 
occupied  the  land  for  three  years  and  used 
the  water  about  the  same  as  Solomon  Huf- 
ford did;  that  various  other  persons  occu- 
pied the  Hufford  place,  including  Dodd, 
Howell,  and  Estep,  and  used  the  ditch  and 
waters  as  the  previous  tenants  and  Solomon 
Hufford  had.  The  testimony  of  the  witness 
Strayer  was  addressed  to  casual  observations 
of  the  use  of  the  water  by  respondrait  and 
other  occupants  of  the  land.  He  was  no 
more  definite  in  his  testimony  as  to  the  ac- 
tual use  than  Alpaugh,  and  it  is  apparent 
that  all  his  testimony,  as  well  as  Alpaugh's 
was  based  more  on  the  quantity  of  water, 
which  in  their  judgment  oould  have  been 
used  on  the  entire  tract  if  it  had  all  been 
cultivated,  than  what  was  actually  used  for 
irrigation  of  the  smaller  tract  which  was 
alone  cultivated.  There  is  nothing  in  their 
testimony  definitely  showing  that  any  more 
extensive  use  of  these  waters  on  the  Hufford 
place  was  ever  had  than  as  testified  to  by 
respondent,  Howell  and  Estep. 

Giving  the  fullest  effect  to  this  testimony, 
all  it  proves  is  that  plaintiff  and  his  prede- 
cessors made  an  intermittent  use  of  these 
waters.  At  such  periods  as  were  necessary, 
they  made  use  of  all  of  them;  at  other  times 
but  a  partial  use.  In  the  general  run  they 
were  used  but  one-half  of  the  time  durhig 
the  irrigating  season,  in  the  intervals  run- 
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nlng  off  as  natural  waste  down  tbe  slougbs 
on  tbe  Estep  place  back  Into  tbe  creek. 

[S]  Undoubtedly,  tbe  plaintiff  under  tbe 
evidence,  as  tbe  original  approprlator  of  tbe 
water,  had  a  paramount  rlgbt  to  tbe  first 
flow  thereof  to  his  land  and  in  a  full  ditch 
because  the  best  results  through  irrigation 
are  attained  with  tbe  ditch  at  that  capacity, 
and  a  right  to  the  use  of  all  tbe  waters  at 
such  times  as  was  necessary  for  blm  to 
use  them  and  to  the  extent  of  such  previous 
use.  But  when  this  is  conceded  to  blm  he 
has  secured  all  he  is  entitled  to.  He  is  only 
entitled  to  what  he  needs  and  when  he  needs 
it,  and  has  no  rlgbt  to  complain  of  another 
approprlator  taking  It  for  beneficial  purpos- 
es when  he  has  no  use  for  It.  Tbe  use  of 
water  in  this  state  is  of  such  great  necessity 
as  to  preclude  its  being  allowed  to  run  to 
waste,  and  its  full  beneficial  and  economical 
use  requires  that  when  tbe  wants  of  one  ap- 
proprlator are  supplied  another  may  be  per- 
mitted to  use  the  flow  for  his  benefit. 

In  this  view,  as  the  evidence  shows  that 
neither  respondent  nor  bis  predecessors  have 
used  these  waters  except  for  occasional  i>e- 
rlods  during  the  irrigating  season,  tbe  find- 
ing that  all  tbe  waters  have  been  appropri- 
ated by  them  and  have  been  and  are  applied 
to  a  continuous  beneficial  use  on  land  now 
owned  by  tbe  plaintiff  Is  not  sustained  by 
the  evidence,  and,  this  being  true,  the  appel- 
lant had  a  right  to  make  an  appropriation 
of  these  waters  for  use  upon  bis  land  at  such 
times  as  respondent  had  no  use  for  them. 

[6]  We  think  It  of  no  moment  that  the 
appellant  did  not  in  his  pleading  expressly 
claim  any  right  to  these  waters  as  an  ap- 
proprlator. He  denied  the  claim  of  respond- 
ent to  either  tbe  necessity  for,  or  continuous 
actual  use  of  all  of  them  and  set  up  a  gener- 
al right  of  ownership  in  tiimself  to  a  use  of 
a  portion  of  them,  and  it  is  conceded  that 
until  enjoined  he  was  actually  diverting  a 
portion  and  applying  it  for  beneficial  pur- 
poses upon  bis  land.  Whether  such  diver- 
sion is  effective  between  appellant  and  third 
parties  la  not  now  of  consequence.  As  an 
approprlator  of  waters  for  use,  where  the 
paramount  right  of  respondent  thereto  was 
not  interfering  with  it,  bis  appropriation 
was  good  as  against  any  question  of  it  by 
the  latter.  Respondent  has  no  right  to  com- 
plain that  the  appellant  is  taking  waters 
during  a  period  when,  while  assuming  to  ap- 
propriate them,  respondent  really  allows 
them  to  run  to  waste  or  faUs  to  apply  them 
to  a  beneficial  use. 

[7]  And  while  the  court  found,  as  far  as  the 
ditch  is  concerned  from  which  appellant  was 
taking  tbe  waters,  that  the  respondent  had 
acquired  title  to  it  by  prescriptive  right  as 
against  appellant  as  a  cotenant  therein,  the 
evidence  does  not  sustain  it.  Tbe  only  use 
which  the  respondent  has  made  of  the  ditch 


tias  been  to  convey  the  waters  for  use  upon 
tbe  land  to  the  extent  that  he  was  entitled 
to  their  beneficial  use.  As  a  cotenant  in  pos- 
session, respondent  bad  a  right  to  use  tbe 
ditdi  for  that  purpose  as  long  as  his  coten- 
ant made  no  use  of  it  and  such  use  did  not 
amount  to  an  ouster  or  adverse  holding. 

As  we  are  satisfied,  therefore,  that  neither 
the  finding  of  prescriptive  right  to  the  ditch 
or  tbe  finding  that  respondent  is  entitled  as 
an  approprlator  to  all  the  waters  of  Oak 
Run  creek  diverted  therefrom  through  the 
ditch  are  sustained  by  the  evidence,  a  new 
trial  must  be  ordered. 

[8]  In  making  such  order  it  may  be  stated 
tliat  tbe  evidence  does  not  show  definitely 
what  amount  of  water  is  actually  diverted  by 
the  ditch  nor  what  amount  is  necessary  or  has 
been  applied  to  use  on  his  lands  by  respond- 
ent, nor  at  what  periods  during  the  irrigating 
season  there  is  the  greatest  necessity  for  such 
use  by  him.  In  this  situation  it  may  be  sug- 
gested that  upon  a  new  trial  these  matters 
should  be  ascertained  as  far  as  it  Is  practica- 
ble to  do  so.  If  there  is  not  water  enough  (and 
this  appears  to  be  the  fact)  to  permit  a  diver- 
sion of  tbe  stream  and  a  simultaneous  use  of 
part  by  both  parties  without  injury,  the<^urt 
may  by  its  decree  fix  the  times  when,  by 
rotation,  the  whole  may  be  used  by  each  at 
different  times  in  proportion  to  their  re- 
spective rights.  In  doing  so,  the  court  should' 
recognize  the  paramount  and  primary  right 
of  the  respondent  to  tbe  first  flow  in  a  full 
ditch  and  the  use  of  all  of  it,  or  a  lesser 
quantity,  for  given  periods  during  the  irri- 
gating season,  as  it  may  be  required.  If  this 
can  be  done  so  that  by  giving  respondent  tbe 
flrst  flow  for  a  we^  or  every  other  week,  or 
on  certain  days  in  the  week,  and  the  appel- 
lant the  right  thereto  In  tbe  intervals,  the 
wants  of  respondent  are  fully  supplied,  he 
obtains  all  he  is  entitled  to  and  has  no 
ground  of  complaint  While  this  remedy  of 
rotation  and  use  of  waters  for  irrigation 
purposes  has  been  more  generally  applied  a& 
between  riparian  proprietors  (Wiggins  y. 
Muscupiabe,  etc.,  Co.,  118  Cal.  182,  45  Pac. 
160,  32  L.  R.  A.  667,  S4  Am.  St.  Rep.  837; 
Smith  V.  Corbit,  116  Cal.  687,  48  Pac.  725). 
In  principle  there  is  no  reason  why  it  should 
not  be  made  applicable  as  between  claim- 
ants by  appropriation.  It  is  apidted  as  be- 
tween riparian  owners  to  permit  the  benefl- 
clal  use  of  the  waters  by  all,  and  as  by  ap- 
propriation only  the  right  to  a  beneficial  use- 
Is  acquired,  there  is  no  reason  why,  when 
it  can  be  justly  made  applicable,  the  same 
rule  of  rotation  should  not  be  applied  as  be- 
tween appropriators. 

The  judgment  and  order  appealed  from 
are  reversed. 

We  concur:  SHAW,  J.;  MBLVIN,  J.;  HEN- 
SHAW,  J.;  ANGBLLOTTI,  J.;  SLOSS,  J. 
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WOOLF  T.  GLABKB.     (Civ.  888.) 

(IMatrict  Coart  of  Appeal,  First  District,  Cali- 
fornia.    Dec.  21,  1911.     Reliearing  Denied 
by  Supreme  Court  Feb.  19,  1912.) 

1.  Bills  and  Notes   (|  342*)— Bona  Fide 
Purchaser— Notice. 

The  fact  that  a  note  was  transferred  just 
before  maturity,  and  that  it  bore  interest  on  its 
face  at  the  rate  of  6  per  cent,  per  month,  in- 
stead of  per  annum,  which  fact  escaped  the  no- 
tice of  the  transferee  until  the  time  of  the  trial, 
was  not  sufficient  to  put  him  upon  inquiry  as  to 
equities  existing  between  the  maker  and  the 
payee. 

lEd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  IS  830-^841;  Dec.  Dig.  i 
342.*] 

2.  Pledges   (|  41*)— Salk  ob  Tbansfeb  of 
Propertv 

Civ.  Code,  |  3006,  forbidding  the  pledgee  of 
a  note  to  sell  it,  being  for  the  benefit  of  the 
pledgor,  the  maker  of  a  note  cannot  complain 
of  a  transfer  in  violation  of  such  statute,  where 
his  rights  are  in  no  way  prejudiced  thereby. 

[Ed.  Note.— For  other  cases,  see  Pledges, 
Cent  Dig.  {  100;  Dec.  Dig.  {  41.*] 

Appeal  from  Superior  Coart,  Monterey 
County;   B.  N.  Sargent,  Judge. 

Action  by  J.  Sherman  Woolf  against  Mary 
H.  Clarke.  From  a  judgment  for  plaintiff, 
clefendaut  appeals.     Affirmed. 

Alexander  &  O'Donnell,  D.  E.  Alexander, 
and  John  O'Donnell,  for  appellant  William 
Sandlioldt,  Jr.,  for  respondent. 

KERRIGAN,  J.  This  Is  an  appeal  from 
a  Judgment  against  defendant,  taken  within 
60  days  from  its  entry,  in  an  action  upon  a 
promissory  note.  Plaintiff  recovered  Judg- 
ment, and  the  appeal  Is  by  defendant. 

In  substance,  the  following  are  the  facts: 
On  the  7th  day  of  November,  1906,  the  de- 
fendant gave  her  promissory  note  to  C.  F. 
NecUaus  for  $1,000,  payable  60  days  after 
date,  with  interest  at  the  rate  of  6  per  cent. 
pet  mouth  from  maturity  until  paid.  Sub- 
sequently on  January  5,  1907,  C.  F.  Necklaus 
dnly  Indorsed  this  note  and  transferred  It 
to  tt>e  First  National  Bank  of  Monterey  as 
collateral  security  for  a  loan  to  him.  Sev- 
€ral  months  after  so  receiving  this  note  the 
bank  acUd,  assigned,  and  transferred  it  to 
the  plaintiff.  Thereafter,  the  note  being 
unpaid  and  long  overdue,  said  plaintiff  com- 
menced this  action  to  recover  the  amount 
«f  the  note  and  the  interest  due  thereon. 
The  complaint  alleges,  among  other  things, 
that  the  clause  In  said  note  reading  "6  per 
cent  per  month"  was  Intended  to  read  6 
per  cent,  per  annum.  After  answer  and 
trial.  Judgment  went  for  plaintiff  for  |1,000, 
and  interest  at  the  rate  of  6  per  cent  per 
annum,  amounting  in  all  to  |1,202.83. 

Defendant  contends  in  support  of  ber  ap- 
peal that  there  was  no  consideration  for  the 
note,  and  that  the  bank,  having  taken  It 
Just  before  its  maturity,  and  with  the  cir- 
cumstance that  on  its  face  it  bore  interest 


at  the  rate  of  6  per  cent  per  month,  must 
be  held  to  have  been  put  upon  Inquiry  as  to 
the  execution  of  the  note. 

[1]  As  to  this  point,  tlie  defendant  made 
little  or  no  effort  in  the  court  below  to  show 
that  any  equities  affecting  the  obligation  ex- 
isted between  herself  and  the  payee  of  the 
note.  Moreover,  we  are  satlsfled  that  notb- 
Ivg  attending  the  transfer  of  the  note  to 
the  Bank  of  Monterey  was  sufficient  to  put 
It  upon  Inquiry  as  to  any  defect  In  the  bind- 
ing obligation  of  the  note  arising  from  such 
equities.  Its  mere  acceptance  Just  before 
maturity,  and  the  circumstance  that  It  pro- 
vided in  terms  for  interest  at  the  rate  of 
6  per  cent  per  month,  were  Insufficient  for 
that  purpose.  In  view  of  the  testimony  of  the 
witness  Metz,  who  acted  for  the  bank  In 
the  transaction,  that  It  had  escaped  his 
notice  that  the  note  In  fact  bore  such  rate 
of  Interest,  and  that  he  knew  nothing  about 
it  until  the  day  of  the  trial ;  that  be  had  at 
all  times  theretofore  supposed  the  rate  of 
interest  to  be  6  per  cent  per  annum.  The 
court  upon  the  evidence  took  the  plaintifTs 
view  of  the  case,  and  we  must  therefore, 
according  to  a  familiar  rule,  conclude  with 
the  trial  court  that  the  bank  received  the 
note  as  pledgee  In  due  course,  before  ma- 
turity, for  value  and  without  notice,  actual 
or  constructive,  of  any  equities  that  may 
have  existed  between  the  defendant  and  C. 
F.  Necklaus,  the  payee. 

[2]  Defendant  finally  contends  that,  as  the 
note  was  transferred  to  the  bank  as  a 
pledge  to  secure  repayment  to  it  of  a  loan, 
the  bank  had  no  right  to  sell  the  note,  but 
was  bound  to  hold  and  collect  the  same  when 
it  became  due.  This  Is  true.  Civ.  Code, 
J  3006;  31  Cyc.  839;  Jones  on  Pledges,  etc. 
(2d  Ed.)  195;  Union  Trust  Co.  v.  Rigdon, 
93  III.  458,  466.  And  doubtless  an  unau- 
thorized sale  would  constitute  as  to  the 
pledgor  a  conversion  of  the  instrument  But 
section  3006  was  designed  for  the  benefit  of 
the  pledgor  (McArthur  v.  Magee,  114  Cal. 
129.  45  Pac.  1068),  and  the  maker  of  the 
note  not  being  shown  to  l>e  in  any  way 
prejudiced  by  the  transfer  and  sale  of  the 
note  mnnot  be  heard  to  complain. 

The  judgment  is  affirmed. 

We  concur:    LBNNON.  P.  J.;    HALL.  J. 


17  Cal.  App.  OU 
RINGROSE  V.  GLEADALL  et  al.     (Civ.  891.) 

(District  Court  of  Appeal.  Third  District.  Cal- 
ifornia.     Deo.    16,    1911.     Rehearing    De- 
nied by  Supreme  Court  Feb.  14,  1912.) 

1.  Tbusts  (§  112*)- Instrument  Cbbatino  a 
Tbust — Construction. 

Under  Civ.  Code,  {§  2253,  2258,  2267,  pro- 
viding that  the  nature,  extent,  and  object  of  a 
trust  are  expressed  in  the  declaration  of  trust, 
etc.,  the  court  in  construing  a  trost  must  look 
to  the  instrument  creating  it,  and  construe  it 
subject  to  the  rules  governing  the  interpreta- 


*ror  other  cases  see  aune  topic  and  section  NUUBSR  In  Dec.  Dig.  *  Am.  Dig.  Kejr  No.  Series  ft  Rep'r  Indexes 
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tion  of  coDtractfi  declared  in  title  3   (secdon 
1635  et  seq.)  of  the  Code. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  I  162;   Dec.  Dig.  i  112.*] 

2.  Trusts  (§  112*)— Declaration  or  Trust 

— CONSTRL'CriON. 

Where  the  language  of  an  instrument  cre- 
ating a  trust  18  ambiguous,  it  must,  if  possible, 
be  construed  in  favor  of  the  beneficiaries  and 
against  the  trustee. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  i  162;   Dec.  Dig.  §  112.*] 

3.  Trusts  (§  61*)— Declarations  of  Trusts 
—Application  of  Trustee- Termination 
OF  Trust. 

A  trust  which  requires  the  trustee  to  sell 
real  estate  and  invest  the  proceeds  for  the  ben- 
efit of  the  beneficiaries,  and  which  fixes  no 
time  for  the  continuance  of  the  trust,  nor  pre- 
scribes directions  for  payments  to  the  benefi- 
ciaries or  for  any  accounting  by  the  trustee, 
imposes  on  the  trustee  only  the  duties  of  sell- 
ing the  land  and  investing  proceeds  for  the 
benefit  of  the  beneficiaries,  and,  when  such  du- 
ties are  performed,  the  trust  under  Civ.  Code, 
{  871,  ceases,  and  he  holds  the  bare  legal  title 
for  the  beneficiaries. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  II  83-87;   Dec.  Dig.  |  61.*] 

4.  Trusts  (§  136*)— Declaration  of  Trusts 
— Application — Aoreement— Dbt  Trust. 

A  trust  imposed  on  the  trustee  only  the 
duties  to  sell  land  and  invest  the  proceeds  for 
the  benefit  of  beneficiaries,  who  were  husband 
and  wife,  and  who  subsequently  entered  into  a 
separation  agreement,  including  a  division  be- 
tween them  of  the  property  in  the  hands  of 
the  trustee.  The  beneficiaries  and  the  trustee 
entered  into  an  agreement  to  carry  out  such 
separation  agreement,  and  immediately  there- 
after the  husband  as  a  beneficiary  entered  into 
the  possession  of  the  property  pursuant  to  the 
agreements.  Held,  that  the  agreements  did 
not  enlarge  the  powers  of  the  trustee,  and  the 
trust  became  a  dry  trust  on  the  trustee  selling 
the  hind  and  investing  the  proceeds. 

[Ed.  Note.— For  other  cases,  see  Trusta,  Cent. 
Dig.  i  179;   Dec.  Dig.  |  136.*] 

6.  Trusts  (j  136*)— Dry  Trusts-Rights  of 

Beneficiaries. 

Where  there  Is  a  dry  trust,  the  beneficiary 
is  entitled  to  the  actual  possession  and  enjoy- 
ment of  the  trust  property,  and  to  dispose  of 
it,  or  to  call  on  the  trustee  to  execute  such 
conveyances  of  the  legal  estate  as  he  directs. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  f  179;    Dec.  Dig.  {  136.*] 

6.  Trusts  (|  136*)— Dry  Trusts  —  Convey- 
ances BY  Be.neficiary— Rights  of  Gran- 
tee AS  Against  Trustee. 

A  grantee  of  a  beneficiary  in  a  dry  trust 
may  compel  the  trustee  to  convey  the  legal  ti- 
tle to  him. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  I  179;   Dec.  Dig.  I  136.*] 

7.  Trusts  (|  61*)— Termination— Agreements 
of  Beneficiabies. 

All  of  the  adult  beneficiaries  in  a  trust 
may  maintain  a  bill  in  equity  for  a  dissolution 
of  a  trust,  and  the  discharge  of  the  trustee, 
where  no  reason  appears  why  they  should  not 
exercise  the  right  of  disposing  of  their  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  II  83-87;  Dec.  Dig.  |  61.*] 

Appeal  from  Superior  Court,  Contra  Costa 
County;   R.  II.  Latimer,  Judge. 

Action  by  Rbody  Ringrose,  trustee  of  Ann 
Galvln,  deceased,  against  Josephine  V.  Glea- 


dall  and  another.  From  a  Judgment  for  de- 
fendants on  their  cross-compialnt,  plaintiff 
appeals.    Affirmed. 

James  H.  Boyer,  for  appellant  M.  R. 
Jones  and  h.  D.  Wlndrem,  for  respondents. 

BURNETT,  J.  The  action,  brought  to 
cancel  a  deed  made  by  one  George  Lewis  to 
the  defendant  Josephine  V.  Gleadall  and  to 
quiet  plaintiff's  title  as  against  both  defend- 
ants, resulted  In  a  Judgment  for  tbe  latter 
In  accordance  with  their  answer  and  cross- 
complaint  There  Is  no  controversy  as  to 
the  essential  facts  in  tbe  case.  In  1S87  Ann 
Galvln  died  testate  in  Contra  Costa  county, 
and  on  the  ISth  day  of  November,  1898,  the 
superior  court  of  said  county,  by  its  decree 
of  final  distribution  in  tbe  matter  of  tbe  es- 
tate of  said  Ann  Galvin,  deceased,  distrib- 
uted certain  real  property  belonging  to  said 
estate  and  situated  in  said  county.  In  accord- 
ance with  tbe  terms  of  tbe  will  of  said  de- 
cedent, in  severalty  to  Rhody  Ringrose  as 
trustee  in  trust  for  said  George  Lewis  and 
Margaret  Lewis  to  sell  and  dispose  of  and 
Invest  tbe  proceeds  in  such  manner  as  said 
George  Lewis  and  Margaret  Lewis  shall  luire 
the  benefit  thereof,  tbe  investment  to  be 
made  by  said  trustee  as  he  shall  thinlc  for 
tbe  best  Interest  of  George  Lewis  and  Mar> 
garet  Lewis.  Plaintiff  sold  the  lands  so  dis- 
tributed to  blm,  and  Invested  a  portion  of 
the  proceeds  in  other  lands,  a  part  of  which 
Is  involved  in  this  action,  and  he  Invested 
tbe  balance  of  tbe  said  proceeds  in  a  mort- 
gage. On  August  21,  1905,  George  and  Mar- 
garet Lewis  and  the  plaintiff  entered  into 
two  agreements  providing  for  tbe  separation 
of  said  George  Lewis  and  Margaret  Lewis, 
and  the  division  between  them  of  all  the 
property  then  in  the  hands  of  the  plaintiff, 
and  that  plaintiff  should  hold  said  property 
in  certain  proportions,  specified  in  the  agree- 
ment, in  trust  for  tbe  use  of  said  parties. 
Immediately  after  this  division,  George  Lew- 
is entered  into  and  continued  in  possession 
of  the  real  projperty  until  his  death.  Prior 
to  his  death  plaintiff  paid  to  him  practically 
all  of  the  moneys  specified  as  belonging  to 
him  in  said  agreements,  and  to  Margaret 
I^wis,  the  greater  portion  of  her  share. 
On  March  22,  1907,  George  Lewis,  for  a  good 
and  valuable  consideration,  conveyed  to  the 
defendant  Josephine  V.  Gleadall  the  lands 
in  controversy.  Subsequent  to  the  death  of 
Lewis,  RiuKrose  Individually  Joined  witli 
said  Margaret  Lewis  and  Ellen  Lewis,  a 
sister  of  George  Lewis — the  latter  two  being 
the  sole  heirs  of  said  Ann  Galvln — in  an  ac- 
tion against  these  same  defendants  in  which 
plaintiffs  claimed  to  own  tbe  property  in 
controversy  here,  but  they  afterwards  dis- 
missed tbe  suit.  Ringrose  afterwards  filed 
a  petition  for  letters  of  administration  on 
the   estate   of   George   Lewis,    deceased,    in 
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which  he  alleged  that  said  Lewis  owned  this 
real  property  at  the  time  of  his  death.  Aft- 
er letters  were  Issued  to  him,  Rlngrose 
brought  an  action  against  these  same  de- 
fendants to  cancel  said  deed  from  Lewis  to 
Gleadall,  In  which  action  plalntUf  claimed 
that  Lewis  was  the  owner  In  fee  simple  of 
the  property.  Judgment  went  for  defend- 
ants. Thereafter  the  present  action  was 
brought  by  Rlngrose,  and  the  appeal  is  from 
the  Judgment  on  a  bill  of  exceptions. 

"We  deem  it  unnecessary  to  notice  all  the 
questions  discussed  by  counsel,  as,  beyond 
doubt,  tlie  vital  and  decisiye  point  as  to  the 
termination  of  the  trust  must  be  resolved  so 
as  to  render  Impossible  a  decision  in  favor  of 
appellant. 

[1]  Of  course.  It  Is  elementary  and  axio- 
matic that  we  must  look  to  the  instrument 
creating  the  trust  to  determine  the  nature, 
extent,  and  object  of  said  trust.  Civ.  Code, 
ii  2253,  2258,  2267;  Tjler  v.  Granger,  48 
Cal.  259;  Goad  v.  Montgomery,  119  Cal.  5.">7. 
61  Pac.  681,  6S  Am.  St  Rep.  145;  Keating 
V.  Smith,  154  Cal.  191,  97  Pac.  30O.  Neither 
will  it  be  disputed  that,  where  there  is  a 
written  Instrument  creating  a  trust,  to  de- 
termine the  intent  of  the  trustor  and  the 
scope  of  the  trust,  we  must  apply  the  fa- 
miliar rules  for  the  Interpretation  of  con- 
tracts found  In  title  3  of  the  ClvU  Code  (sec- 
tion 1635  et  seq.). 

[2]  It  is  also  a  reasonable  requirement, 
and  is  the  law,  that,  if  the  language  of  the 
trust  be  ambiguous  or  uncertain,  it  will  be 
construed.  If  possible,  in  favor  of  the  bene- 
ficiary and  agalDst  the  trustee.  Or,  as  it  has 
been  expressed  in  Sprague  v.  Edwards,  48 
Cal.  247:  "In  general,  doubtful  clauses  in  a 
deed  are  construed  most  strongly  against 
the  grantor  and  as  favorably  to  the  grantee 
as  the  language  will  permit.  The  same  rule 
holds  good  as  between  a  trustee  of  an  ex- 
press trust  having  no  interest  In  the  trust 
fund  and  the  cestui  que  trust.  In  such  cases 
doubtful  clauses  In  the  Instnuient  creating 
the  trust  are  construed  strictly  as  against 
the  trustee  acting  under  a  power,  and  most 
favorably  to  the  beneficiary  under  the  trust." 

[3]  As  found  in  the  decree  of  distribution, 
this  is  the  language  of  the  first  trust  In  con- 
troversy here:  "It  Is  further  ordered,  ad- 
Judged,  and  decreed  tliat  all  that  tract  of 
land  (describing  it)  be  and  the  same  is  here- 
by distributed  in  accordance  with  the  terms 
■of  the  will  of  said  deceased  in  severalty  to 
Rhody  Bingrose,  as  trustee,  in  trust  for 
George  Lewis  and  Margaret  Lewis,  wife  of 
George  Lewis,  *to  sell  and  dispose  of  and  to 
invest  the  proceeds  in  such  manner'  as  Ueoi^e 
Lewis  and  said  Margaret  Lewis  'shall  have 
the  benefit  thereof,  the  Investment  to  be  made 
by  said  trustee  as  he  shall  thlnli  for  the  best 
Interest'  of  said  George  I^ewls  and  said  Mar- 
garet Lewis."  Tlie  language  of  the  decree 
of  distribution,  it  may  be  said,  has  the  exact 
significance  of  the  corresponding  language  of 
the  wllL  It  will  be  observed  that  no  reason 
Cal.Rep.  118-122  P.— 47 


is  assigned  for  the  creation  of  the  trust,  no 
time  Is  designated  for  Its  continuance,  no 
particular  directions  prescribed  for  any  pay- 
ments to  the  beneficiaries  or  for  any  ac- 
counting by  the  trustee,  and  only  two  duties 
are  Imposed  upon  said  trustee.  These  are 
to  sell  certain  land  and  to  invest  the  pro- 
ceeds for  the  benefit  of  the  cestui  que  trust. 
The  trustee  performed  these  two  duties. 
Was  there  anything  else  for  him  to  do  In 
order  to  discbarge  his  trust?  It  would  be 
Impossible  to  so  hold  without  reading  Into 
the  declaration  of  trust  something  not  found 
therein.  We  may  Imagine  that  the  testatrix 
Intended  that  the  trust  should  continue  dur- 
ing the  lifetime  of  the  beneficiaries,  but,  if 
so,  she  failed  to  express  her  intention.  On 
the  other  hand,  it  is  easily  conceivable  that 
she  had  good  reasons  for  confining  it  to  the 
sale  of  the  land  and  an  investment  of  the 
proceeds.  But,  whether  with  or  without  rea- 
son, she  did  so  limit  it,  and  we  have  nothing 
to  do  but  to  give  effect  to  the  language  as  we 
find  It 

In  Sears  v.  Cboate,  146  Mass.  395,  15  N. 
B.  786,  4  Am.  St  Rep.  320,  there  was  a 
bill  in  equity  to  terminate  a  trust  created 
for  the  benefit  of  the  plaintiff  by  the  will 
of  his  father,  providing  that  "all  such  parts 
of  the  income  of  my  estate  which  may  be 
necessary  for  the  support  and  education  of 
my  son,  I  order  to  be  used  for  that  purpose 
and  when  he  shall  be  twenty-one  years  old, 
I  direct  that  four  thousand  dollars  be  paid 
to  1dm  annually;  when  he  shall  be  twenty- 
five  years  old,  six  thousand  dollars  per  an- 
num; and  ten  thousand  dollars  when  he 
shall  be  thirty  years  old."  When  the  plain- 
tiff reached  the  age  of  21,  In  1875,  all  the 
property  then  in  the  hands  of  the  trustees 
not  required  to  pay  the  plaintiff  the  annuity 
bequeathed  to  him  by  the  will  was  ordered, 
in  a  suit,  to  be  paid  to  him  as  bis  own  ab- 
solute property.  Referring  to  this  state- 
ment in  a  former  opinion  that  "It  Is  con- 
ceded by  all  parties  that  in  order  to  carry 
out  the  plain  intention  of  the  testator  to 
secure  to  his  son  an  honorable  support  dur- 
ing his  life,  not  exposed  to  the  risks  of  his 
Improvidence  or  misfortunes,  the  trustees 
should  retain  In  their  hands  enough  of  the 
estate  to  produce  beyond  question  the  an- 
nuity provided  for  In  the  will,"  the  court 
says:  "It  is  quite  probable  that  the  testa- 
tor had  this  idea  or  Intention  in  his  mind; 
but,  if  he  had,  he  failed  to  frame  his  will 
in  such  a  way  as  to  carry  out  his  intention. 
This  court  has  held  that  the  founder  of  a 
trust  may  give  an  equitable  life  tenant  a 
qualified  estate  in  Income,  which  he  cannot 
alienate  and  which  his  creditors  cannot 
reach.  Broadway  National  Bank  v.  Adams, 
133  Mass.  170,  43  Am.  Rep.  504.  But  in  or- 
der to  give  such  a  qualified  estate.  Instead 
of  an  absolute  one,  the  language  of  the 
founder  must  be  clear  and  unequivocal  to 
that  effect.  Taking  this  will  as  it  is,  we 
shotild  not  be  Justified  in  holding  that  the 
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plaintiff  took  anything  less  than  an  abso- 
lute equitable  estate,  both  In  the  income  and 
In  the  corpus  of  the  trust."  The  same  prin- 
ciple Is  announced  by  alt  the  authorities. 

The  purpose  of  the  original  trust,  there- 
fore, having  been  accomplished,  the  estate 
of  the  trustee  would  be  terminated,  and  he 
would  hold  nothing  more  than  the  bare  le- 
gal title  for  the  benefldarles.  Section  871. 
Civ.  Code;  Pomeroy,  Kq.  Juris,  i  1065;  Perry 
on  Trusts,  §  520. 

[4]  The  same  result  must  flow  from  the 
construction  and  operation  of  the  said  agree- 
ments of  the  trustee  and  beneficiaries.  One 
of  these  agreements,  designated  as  "Exhibit 
A"  in  the  complaint,  is  the  contract  of  sep- 
aration, and  states  that  it  is  made  between 
George  Lewis,  party  of  the  first  part,  and 
Margaret  Lewis,  wife  of  George  Lewis,  par- 
ty of  the  second  part.  At  the  end  of  the 
agreement.  In  addition  to  the  signatures  of 
the  parties  thereto,  appear  the  name  of 
Thos.  B.  Phelby,  Jr.,  signed  as  a  witness, 
and  the  name  of  Rbody  Rlngrose,  although 
for  what  purpose  or  In  what  capacity  Ring- 
rose  signed  the  agreement  does  not  appear. 
It  Is  contended  therefore  by  appellant  "that 
the  mere  signing  of  his  name  at  the  end  of 
the  agreement,  which  states  distinctly  the 
names  of  the  parties  thereto,  did  not  there- 
by make  him  a  party  to  such  agreement" 
Lancaster  v.  Roberts,  144  111.  213,  33  N.  E. 
27;  Blackmer  v.  Davis,  128  Mass.  538;  Evans 
T.  Conklln,  71  Hun,  686,  24  N.  Y.  Supp.  1081. 
Aiipellant  seems,  though,  to  have  forgotten 
his  sUpulatlon  at  the  trial  that:  "On  the 
21st  day  of  August,  1005,  said  George  Lewis 
and  Margaret  Lewis,  his  wife,  and  Rhody 
Rlngrose,  entered  into  two  certain  agree- 
ments In  writing  with  and  concerning  the 
real  property  hereinafter  described,  copies  of 
which  agreements  are  annexed  to  the  com- 
plaint herein  and  marked  respectively  'Ex- 
hibits A  and  B,'  and  made  a  part  hereof." 
But  it  makes  no  difference  whatever  wheth- 
er the  trustee  was  a  party  to  that  agree- 
ment. On  the  same  day  another  contract 
was  entered  into  between  the  trustee  and 
the  said  beneficiaries  for  the  purpose  of  giv- 
ing effect  to  the  agreement  of  separation  as 
far  as  the  division  of  the  property  is  con- 
cerned. It  Is  not  disputed  that  it  was  compe- 
tent for  the  parties  to  enter  Into  this  agree- 
taeat  which  is  set  out  in  the  complaint  and 
designated  as  "Exhibit  B."  This  agreement 
was  made  between  "George  Lewis,  the  par- 
ty of  the  first  part,  and  Margaret  Lewis, 
wife  of  said  George  Lewis,  the  party  of  the 
second  part  and  Rhody  Rlngrose,  the  party 
of  the  third  part,"  and  It  recited:  "That 
whereas  the  said  party  of  the  third  part 
holds  the  legal  title  of  the  real  property 
hereinafter  described  and  also"  a  certain 
promissory  note  "in  trust,  nevertheless,  for 
the  use  of  the  said  party  of  the  first  part 
and  the  said  party  of  the  second  part  and 
whereas  simultaneously  with  the  execution 
of  this  agreement,  the  said  party  of  the  first 


part  and  the  said  party  of  the  second  part 
have  entered  into  a  contract  agreeing  to  an 
immediate  separation  and  to  a  division  be- 
tween them,  of  the  property  above  mention- 
ed and  the  whole  thereof.  Now,  therefore, 
it  is  hereby  mutually  agreed  by  and  between 
the  parties  hereto  as  follows,  to  wit  1.  That 
the  said  party  of  the  third  part,  as  trustee 
Is  to  hold,  to  and  for  the  use  of  said  party 
of  the  first  part  that  certain  parcel  of  land" 
herein  involved  and  also  17/60  of  the  sum 
due  on  the  said  promissory  note.  Then  fol- 
lows the  agreement  for  the  trustee  "to  hold 
to  and  for  the  sole  and  separate  use  of  the 
said  party  of  the  second  part  43/60"  of  the 
sum  due  on  the  said  promissory  note. 

The  proper  view  is,  undoubtedly,  that  by 
agreement  of  all  the  parties  in  Interest  the 
original  trust,  as  we  have  called  it,  was  su- 
perseded by  this  said  contract  of  August 
21st  But  it  Is  clear  as  anything  can  be  that 
the  powers  of  the  trustee  are  not  enlarged. 

[I]  In  fact  the  trust  Is  plainly  not  active, 
but  what  is  designated  as  a  simple  or  dry 
trust  "In  such  case,  the  cestui  que  trust  is 
entitled  to  the  actual  possession  and  enjoy- 
ment of  the  property,  and  to  dispose  of  It, 
or  to  call  upon  the  trustee  to  execute  such 
conveyances  of  the  legal  estate  as  he  directs. 
In  short,  the  cestui  que  trust  has  an  abso- 
lute control  over  the  beneficial  interest  to- 
gether with  a  right  to  call  for  the  legal  ti- 
tle, and  the  person  in  whom  the  legal  title 
vests  is  a  simple  ordinary  trustee."  Perry 
on  Trusts,  §  620.  As  we  have  seen,  this  was 
the  view  of  the  situation  taken  by  the  par- 
ties. George  Lewis  immediately  entered  into 
the  possession  of  said  real  estate,  and  so 
continued  until  his  death.  The  trustee  also 
began  dividing  the  money  between  the  bene- 
ficiaries as  they  bad  agreed.  By  the  conduct 
of  the  parties  we  have  thus  a  construction 
of  the  contract  which,  it  may  be  said,  com- 
ports strictly  with  the  terms  emi^oyed. 

[6]  We  think  there  can  be  no  doubt  that 
Josephine  V.  Gleadall,  as  the  grantee  of 
George  Lewis,  the  beneUclal  owner  of  the 
property,  has  proceeded  In  accordance  with 
law  to  enforce  a  conveyance  to  her.  O'Con- 
nor V.  Irvine,  74  Cal.  435,  16  Pac.  236;  Keogh 
V.  Noble,  136  Cal.  153,  68  Pac.  579;  White 
V.  Costlgan,  138  Cal.  569,  72  Pac.  178.  The 
cases  cited  by  appellant  possess  distinctive 
features  that  warrant  the  Judgment  In  each 
but  there  is  nothing  in  any  of  them  opposed 
to  the  finding  of  the  trial  court  herein.  lu 
Hays  V.  Applegate,  101  Ky.  22,  39  S.  W. 
436,  the  question  was  whether  "a  valid  mar- 
ketable title  In  fee  simple"  was  held  by  the 
grantee  of  a  deed  executed  by  the  trustee  of 
a  trust  whose  terms  are  set  out  In  the  opin- 
ion. It  seems  that  the  property  was  the 
subject  of  a  reinvestment  by  the  trustee,  and 
it  was  contended  that  by  the  first  sale  and 
Investment  of  the  proceeds  the  power  of  the 
trustee  was  spent.  But  the  court  properly 
held  that  the  evident  purpose  of  the  trust 
was  to  make  the  estate  of  the  beneficiary 
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pimluctlve,  and*  It  was  sald'tiuU;  "tbe  ^orl- 
sion  that  tbe  proceeds  of  sale,  as  well  as 
any  property  purchased  therewith,  should  be 
beld  Hinder  the  same  trust  as  herein  created' 
must  be  held  to  continue  tbe  power  of  sale 
and  reinvestment  so  as  to  keep  tbe  trust 
estate  productire." 

In  re  Trelease,  49  Misc.  Rep.  -206,  96  N. 
y.  Snpp.  318)  involved  tbe  construction  of  a 
bequest  to  the  testator's  wife  of  certain 
property,  "the  money  to  be  Invested  in  bond 
and  mortgage  or  In  other  property,  and  she 
shall  have  tbe  income  thereof  and -she  shaU 
have  the  right  to  use  the  principal  as  she 
may  need  It."  '  The  disputed  point  was 
Whether  she  took  simply  a  life  estate.  The 
court  said:  "It  is  apparent  that  the  Inten- 
tion of  tbe  deceased  was  that  his  wife  should 
not  only  have  tbe  Income  from  bis  property 
but  also  tbe  principal,  if  she  needed  it.  He 
so  stated.  She  took  more  than  a  life  inter- 
est, and  could  use  the  principle  as  necessity 
required." 

In  Dudley  et  al.  v.  People's  Trust  Co.,  57 
Misc.  Rep.  230,  107  N.  Y.  Supp.  930,  the 
deed  of  trust  "empowered  the  trustees  on 
the  death  of  the  grantor  to  divide  the  trust 
fund  Into  equal  parts  and  bold  such  parts  In 
trust  for  tbe  grantor's  children,  giving  each 
of  them  during  bis  life  the  Income  from  a 
single  part,  and  providing  that,  on  the  death 
of  each  of  such  children  who  might  survive 
tbe  grantor,  the  principal  of  bis  share  should 
be  transferred  as  such  child  might  appoint 
by  will,  and  in  default  of  such  appointment 
to  his  legal  representatives."  The  court 
simply  followed  tbe  plain  language  of  tbe 
trust,  and  held  that  it  was  intended  that 
tbe  trustee  should  bold  each  part  during 
the  life  of  tbe  beneficiary,  and  that  only 
aiter  the  letter's  death  should  his  share  go 
to  his  devisee  or  bis  legal  representatives. 
The  question  in  Hart's  Estate,  203  Pa.  480, 
53  Atl.  364,  was  whether  tbe  trustees  were 
liable  for  loss  on  account  of  an  unwise  in- 
vestment. It  was  contended  that  the  terms 
of  tbe  trust  left  tbe  matter  entirely  to  their 
discretion  as  they  were  authorized  "to  sell 
any  part  thereof  and  to  Invest  tbe  proceeds 
In  such  other  securities  as  may  in  their 
judgment  be  best."  Tbe  court,  however,  ap- 
plied the  rule  tbat  "where  a  trustee  neither 
exercises  common  skill,  common  prudence 
nor  common  caution,  and  is  either  guilty  of 
supine  negligence  in  being  Ignorant  of  facts 
which  ordinary  intelligence  would  have  dis- 
closed to  him,  or  if  known,  in  not  exercis- 
ing his  best  Judgment  upon  them,  and  a 
loss  results,  he  will  be  surcharged." 

A  similar  question  was  involved  in  Gray 
et  al.  V.  Lynch  and  McDonald,  8  Gill  (Md.) 
419.  It  was  held  that  the  trustees  exercised 
a  fair  discretion  and  acted  in  good  faith, 
and  therefore  were  not  liable  for  loss.  An- 
other disputed  point  decided  was  that  where 
a  testator  devised  to  three  trustees,  by 
name,  certain  property  in  trust,  to  sell  and 
convert  it  Into  money,  and  invest  the  pro- 


ceeds in  some  safe .  and  profitable  stock,  - 
which  they  were  to  hold  in  trust  for  the , 
sole  and'  separate  use.  of  tbe  testator's  two 
daughters  during  their  lives  and  then  for 
their  children,  It  was  a  power  coupled  with 
an  interest  or  trust,  which,  upon  tbe  death 
of  one,  could  be  executed  by  the  surviving 
trustees.  In  Mortgage  Company  v.  Massie, 
94  Tex.  330,  60  S.  W.  544,  It  was  said  tbat 
"tbe  purpose  of  the  construction  of  written 
instruments  is  to  ascertain  the  intention  of 
the  parties  to  them,  and,  when  this  inten- 
tion is  ascertained,  it  must  be  given  effect." 
Noting  the  peculiar  terms  of  the  trust.  It 
was  held  tbat  tbe  effect  of  tbe  words,  "use 
at  bis  discretion,"  "invest,"  "handle,"  "pro- 
ceeds," "profits,"  "Increase,"  "re-invest  in- 
crease of  profits,"  In  an  instrument  by  which 
a  wife  made  her  husband  a  trustee  for  the 
benefit  of  her  children  was  to  authorize  bim 
to  sell  and  reinvest  after  having  once  in- 
vested the  trust  fund  for  their  benefit. 

The  decision  in  Wirth  v.  Wirth,  183  Mass. 
627,  67  N.  E.  657,  is  grounded  upon  the  prin- 
ciples of  equity  and  public  policy.  Tbe  ac- 
tion was  brought  to  compel  a  trustee  to 
transfer  a  liquor  business  in  specie  to  two 
beneficiaries,  one  of  whom  was  a  minor.  It 
was  held  that:  "If  it  were  assumed  that  the 
plaintiffs  had  a  right  to  have  the  trust  ter- 
minated, and  if  it  also  were  assumed  that 
there  might  be  circumstances  which  would 
justify  a  court  of  equity  in  compelling  an 
executor  or  administrator  with  tbe  will  an- 
nexed to  turn  over  in  specie  to  the  residuary 
legatees  all  tbe  property  belonging  to  such 
a  business,  the  fact  that  one  of  the  benefi- 
ciaries was  a  minor,  who  could  not  conduct 
the  business  legally  in  person  or  by  bis 
guardian,  was  a  suflBcient  reason  for  refus- 
ing tbe  decree  prayed  for."  In  the  Matter 
of  Wilkin,  183  N.  Y.  104.  75  N.  E.  1105,  it 
was  held  tbat:  "A  bequest  of  a  specified 
sum  of  money  to  an  executor  'to  be  by  him 
invested  and  to  be  paid,  together  with  tbe 
Income  thereof  to  a  son  of  tbe  testator,  'or 
to  bis  wife  or  children,  at  such  times,  In 
such  sums  and  in  such  manner  as  such  ex- 
ecutor may  deem  best  for  the  interest'  of 
such  son,  creates  a  valid  trust  of  personal 
property,  covering  both  principal  and  Inter- 
est of  the  fund,  and  authorizes  the  executor. 
In  the  exercise  of  his  sound  discretion,  in 
good  faith,  to  pay  over  the  whole  or  any 
part  of  the  principal  of  the  fund  to  the  tes- 
tator's son,  or  his  wife  or  children,  at  such 
times.  In  such  sums  and  In  such  manner  as 
such  executor  may  deem  best  for  the  inter- 
est of  that  son." 

[7]  There  is  manifestly  another  aspect  in 
which  tbe  case  might  be  viewed  so  as  to 
uphold  the  judgment  of  the  trial  court  It 
is  set  forth  In  Eakle  v.  Ingram,  142  Cal.  15, 
75  Pac.  566,  100  Am.  St.  Rep.  99,  where  It 
Is  held  tbat  "all  of  the  persons  beneficially 
interested  in  a  trust  who  are  of  full  age 
may  maintain  a  bill  in  equity  for  the  dis- 
solution of  the  trust  and  discharge  of  the 
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trustee,  where  the  ease  falls  within  no  ex- 
ception to  the  rule,  and  no  reason  appears 
why  they  should  not  exercise  the  right  of 
disposing  of  their  property."  The  decision 
of  the  trial  court,  though,  is  so  clearly  Just 
and  reasonable  that  we  forbear  to  consider 
the  subject  any  further. 
The  judgment  is  affirmed. 

We  concur:    CHIPMAN,  P.  J.;   HART,  J. 


17  Cal.  App.  ns 
KIBELE  et  aL  ▼.  SUPERIOR  COURT  OF 
KERN  COUNTY  et  al.     (Civ.  1,020.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Dec.  26,  1911.     Rehearing  Denied 
by  Supreme  Court  Feb.  21,  1912.) 
Depositions  (|  7*)— Time  of  Taking— Con- 
dition OF  Cause. 

Under  Code  Cir.  Proc.  §  2021,  providing 
that  the  deposition  of  a  part^  to  an  action  may 
be  taken  any  time  after  service  of  summons  or 
appearance  of  defendant,  defendant,  though  he 
lias  not  answered,  and  has  demurred  to  the 
complaint,  may  take  plaintiff's  deposition;  the 
words  "matter  in  issue"  in  section  2(X55,  provid- 
ing that  a  witness  must  answer  questions  per- 
tinent to  the  matter  in  issue,  not  applying  solely 
and  alone  to  the  naked  allegations  of  the  com- 
plaint which  are  denied  by  the  answer,  but  to 
the  material  allegations  of  the  complaint,  which, 
tin  defendant  is  in  default,  are  to  be  deemed 
denied. 

[Ed.  Note. — For  other  cases,  see  Depositions, 
Cent.  Dig.  |$  13-22;  Dec.  Dig.  §  7.*] 

Application  by  J.  A.  Klbele  and  another 
for  writ  of  prohibition  to  the  Superior  C!ourt 
of  Kern  C!ounty  and  J.  W.  Mahon,  Judge 
thereof. 

Alternative  writ  dismissed,  and  applica- 
tion  denied. 

E.  li.  Foster,  Watklns  &  Blodget,  Geo.  K 
Whitaker,  and  Kemp,  Mitchell  &  Sllberberg, 
for  petitioners.  J.  Wiseman  Macdonald  and 
William  P.  Boland,  for  respondents. 

SHAW,  J.  The  petitioner  Kibele  Institut- 
ed an  action  In  the  superior  court  of  Kern 
county  against  the  Vesta  Oil  Company.  The 
defendant,  without  answering,  Interposed  a 
demurrer  to  the  complaint,  and  upon  such 
state  of  the  pleadings  proceeded  to  take  the 
deposition  of  plaintiff  In  accordance  with 
the  provisions  of  the  sections  of  the  Code 
relating  to  depositions.  Under  the  advice  of 
his  attorney,  E.  L.  Foster,  also  petitioner 
herein,  plaintitF  refused  to  answer  certain 
questions  propounded  to  him,  and,  notwith- 
standing the  order  of  court,  duly  made,  com- 
manding him  so  to  do,  persisted,  under  the 
advice  of  his  said  attorney,  in  such  refusal 
to  answer.  Thereupon  petitioners  were  cited 
to  show  cause  why  they  should  not  be  ad- 
judged guilty  of  contempt;  Foster  being  In- 
cluded in  the  citation,  for  the  reason  that 
he  had  advised  Klbele  to  disobey  the  order. 
The  matter  coming  on  for  hearing,  the  court 
directed  that  an  order  be  prepared  adjudging 
petitioners  guilty  of  contempt,  and  commit- 


ting them  to  Jail  for  a  term  of  five  days,  and 
was  about  to  sign  the  order,  when  it  was 
restrained  from  so  doing  by  an  alternative 
writ.  Issued  from  this  court,  directing  it  to 
show  cause  why  it  should  not  be  prohibited 
from  so  doing,  and  meanwhile  to  desist  from 
further  proceedings  in  the  matter. 

The  sole  contention  of  petitioners  urged  in 
support  of  the  granting  of  the  writ  is  that, 
as  no  answer  had  been  filed  in  the  case,  there 
was  no  issue  presented;  and  hence  for  this 
reason  only  the  questions  propounded,  con- 
ceded to  be  relevant  and  pertinent  to  matters 
alleged  in  the  complaint,  were  not  pertinent 
to  any  matter  in  issue,  and  therefore  plain- 
tiff could  not  be  required,  as  a  witness,  to 
give  bis  deposition.  The  case  of  Kit>ele  v. 
Vesta  Oil  Company,  wherein  defendant 
sought  to  take  the  deposition  of  plaintiff,  was 
an  action,  as  distinguished  from  a  special 
proceeding.  The  statute  (section  2021,  Code 
Civ.  Proc.)  in  dear  and  explicit  terms  pro- 
vides that  the  testimony  of  a  witness  who  is 
a  party  to  an  action  may  be  taken  therein  by 
deposition  at  any  time  after  service  of  sum- 
mons or  the  appearance  of  the  defendant. 
In  the  case  of  S.  F.  Gas  &  Electric  Co.  v. 
Superior  Court,  155  Cal.  30,  99  Pac.  359,  a 
like  question  arose;  it  being  contended  tiiat 
there  was  no  Issue  for  the  reason  that  the 
case  tiad  been  tried  and  was  then  pending 
in  the  Supreme  Court  on  appeal.  In  dis- 
cussing the  point,  the  court,  speaking  through 
the  Chief  Justice,  said:  "It  may  be  answer- 
ed to  this  objection  that,  in  case  of  an  action. 
It  is  not  requisite  that  an  Issue  of  fact  should 
have  arisen  in  order  to  authorize  the  taking 
of  depositions.  As  soon  as  the  summons  has 
been  served,  either  party  may  commence  the 
taking  of  depositions  relevant  to  any  pos- 
sible issue  that  may  arise  upon  a  denial  of 
the  allegations  of  the  complaint,  or  upon  the 
allegation  of  new  matter  in  the  answer;  and 
there  is  perhaps,  some  significance  In  the  dis- 
tinction made  by  the  statute  in  this  partic- 
ular between  actions  and  siwclal  proceedings. 
Clearly,  therefore,  the  existence  of  an  actual, 
as  distinguished  from  a  potential,  issue  of 
fact,  is  not,  by  the  terms  of  the  statute,  made 
a  conclusive  test  of  the  right  to  take  deposi- 
tions de  bene  esse."  See,  also,  California, 
etc.,  Co.  V.  Schiappa-Pietra.  151  Cal.  732,  91 
Pac.  593.  While  section  2065,  Code  of  Civil 
Procedure,  provides  that  "a  witness  must 
answer  questions  legal  and  pertinent  to  the 
matter  in  issue,"  it  would  be  a  narrow  inter- 
pretation to  construe  the  words  "matter  in 
issue"  as  applying  solely  and  alone  to  the 
naked  allegations  of  the  complaint  which 
are  denied  by  the  answer.  The  sustaining 
of  such  contention  would  not  only  nullify 
the  plain  provisions  of  section  2021,  Code  of 
Civil  Procedure,  but  likewise  destroy  the 
right  given  by  statute  for  the  perpetuation 
of  testimony,  as  in  neither  case  could  a  wit- 
ness be  required  to  testify  against  his  will. 
The  right  to  recover  the  subject  of  litigation. 
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as  legally  set  forth  In  the  complaint,  ia  the 
matter  in  issue,  and  until  a  final  termination 
of  the  case  either  party  thereto,  after  de- 
fendant is  in  court  and  before  answer  filed, 
ia.  upon  eoniplyint;  with  the  provisions  of 
the  statute,  entitled  to  the  legal  testimony 
of  the  other  by  deposition  as  to  all  material 
allegations  of  the  complaint  upon  which  such 
right  is  based,  and  all  of  which,  in  con- 
templation of  law,  since,  until  hia  default 
therein,  defendant  has  the  right  to  answer, 
are  deemed  to  be  denied. 

The  alternative  writ  heretofore  issued  is 
dismissed,  and  petitioners'  application  de- 
nied. 

We  concur:    ALLEK,  P.  J.;   JAMBS,  J. 


GRAHAM  ▼.  SHAT. 
(Supreme  Court  of  Oregon.     Feb.  20,  1912.) 

1.  Fbacd   (8  36*)— False  Representations. 

Where  a  broker  made  representations  as 
to  the  amount  of  timber  upon  land  which  he 
was  attempting  to  sell,  which  were  willfully 
false  or  recklessly  made  in  disrrKard  of  the 
truth,  the  purchaser  miRht  recover  for  the  false 
representations,  though  the  time  allowed  the 
purchaser  in  which  to  discover  or  ascertain  the 
lalaity  of  the  representations  and  seek  a  rescis- 
sion of  the  contract  by  a  guaranty  given  by  the 
broker  had  expired,  for  the  guaranty  only  af- 
firmed the  representations,  and  did  not  destroy 
the  right  of  action  thereon. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Dec. 
Dig.  I  36.*] 

2.  Fbaud  ({  58*)— False  Representations. 

In  an  action  against  a  broker  for  false 
representations  made  in  the  sale  of  land,  evi- 
dence held  to  support  a  finding  of  false  repre- 
sentations. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Dec. 
Dig.  §  58.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;    John  B.  Cleland,  Judge. 

Action  by  J.  P.  Graham  against  G.  C. 
Shay.  From  a  Judgment  for  plaintiff,  de- 
fendant ai>peal8.    Affirmed. 

This  is  a  suit  to  cancel  a  contract  for 
the  sale  of  land  and  to  require  defendant 
to  return  $1,600  purchase  money  paid  him 
on  the  contract. 

The  complaint  alleges,  in  substance,  that 
about  January  20,  1907,  defendant  rei)re- 
sented  to  plaintiff  that  he  was  the  agent 
of  Edward  F.  Bertroche,  who  had  a  timber 
claim  for  sale  for  $1,600,  and  that  the 
land  on  which  the  timber  was  located  was 
of  iiuoh  a  nature  that  it  could  be  easily 
logged,  and  that  there  was  between  5,000.000 
and  6.000,000  feet  of  timber  thereon.  Believ- 
ing and  relying  on  the  representations  of  de- 
fvndBnt,  plaintiff  purchased  the  land,  and  re- 
<-eived  a  deed  therefor  signed  by  Edward  F. 
Itertroche  and  wife.  Plaintiff  believes  and 
•-barges  the  fact  to  be  that  at  the  time  lie 
Iiurchased  the  timber  land  defendant  was 
the  owner  thereof;  he  having  purchased  It 
from    Bertroche    for    $1,200.    and    had    the 


'  deed  made  directly  to  plaintiff;  that  the 
land  is  mountainous,  rocky,  and  inacces- 
sible, and  is  of  no  value;  that  plaintiff  pur- 
chased It  only  for  the  timber;  that  in  July, 
1909,  plaintiff  discovered,  and  charges  the 
fact  to  he,  that  the  representations  of  de- 
fendant were  false  and  untrue,  and  made 
for  the  purpose  of  deceiving  plaintiff  and 
inducing  him  to  buy  the  land,  or  were  made 
with  a  careless  disregard  as  to  whether  they 
were  true  or  false;  that  the  land  does  not 
contain  5,000,000  or  6,000,000  feet  of  tim- 
ber nor  any  other  amount;  that,  owing  to 
the  misrepresentations  of  defendant,  plaintiff 
paid  to  him  the  sum  of  $1,600,  without  any 
consideration  therefor,  which  amount  he  still 
retains;  that  prior  to  the  commencement  of 
this  action  plaintiff  executed  two  deeds,  one 
to  Bertroche  and  wife  and  one  to  defendant, 
and  tendered  them  to  defendant,  for  him  to 
choose  which  one  he  would  accept  on  pay- 
ment to  plaintiff  of  $1,600;  that  defendant 
refused  to  accept  the  deeds  or  to  return  the 
money. 

Defendant  answered,  admitting  that  he 
represented  that  the  Bertroche  claim  could 
be  purchased  for  $1,600.  and  that  plaintiff  so 
purchased  and  received  a  deed  from  Ber- 
troche and  wife.  He  denied  that  he  was  at 
the  time  the  owner  of  the  land  or  bad  pur- 
chased it  from  Bertroche,  and  denied  the  al- 
leged fal.se  representations  and  any  knowl- 
edge or  Information  sufficient  to  form  a  be- 
lief as  to  the  character  of  the  land.  The 
answer  further  alleged  that,  at  the  time 
plaintiff  negotiated  the  purchase,  defendant 
had  no  personal  knowledge  of  its  character, 
and  was  Ignorant  thereof  except  from  infor- 
mation derived  from  the  owners,  and  so  stat- 
ed to  plaintiff,  and  that,  based  Ui)on  such 
information  and  belief  In  its  truth,  he  rep- 
resented and  guaranteed  to  plaintiff,  subject 
to  the  conditions  and  limitations  set  forth  in 
the  answer,  that  the  land  was  what  was 
known  as  "a  fairly  good  logging  projwsltlon," 
and  that  there  was  from  Ave  to  six  million 
feet  of  good  timber  thereon;  but,  as  to 
whether  the  representations  were  in  fact  un- 
true, defendant  has  no  knowledge  nor  Infor- 
mation sufficient  to  form  a  belief  and  there- 
for denies  the  same. 

Defendant,  for  a  further  answer,  alleges: 
-That  on  January  20,  1907,  Bertroche  and 
wife  were  the  owners  of  the  land  in  con- 
troversy, and  that  about  that  date  he  nego- 
tiated a  sale  from  them  to  plaintiff  for 
$1,600,  of  which  sum  defendant  received  $400 
for  his  services,  the  remainder  being  paid 
to  Bertroche.  That  during  the  negotiations 
defendant  fairly  and  fully  disclosed  to  i)laln- 
tlff  that  he  had  never  seen  the  land.  That 
he  knew  nothing  more  about  it  than  did 
plaintiff,  and  that  his  representations  In  re- 
s|iect  to  It  were  based  solely  uiwn  Informa- 
tion derived  from  the  owners.  Thereupon, 
with  full  knowledge  of  defendant's  s»>nrce 
of  Information,  plaintiff  and  defendant  en- 
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tered  Into  a  written  contract  of  guaranty, 
whicb  Is  as  follows:  "This  agreement,  this 
day  made  and  entered  into  by  and  between 
J.  P.  Graham,  party  of  the  first  part  and 
C.  C.  Shay,  party  of  the  second  part,  wlt- 
nesseth:  Whereas,  the  said  J.  P.  Graham 
Is  about  to  purchase  for  the  sum  of  sixteen 
hundred  ($1,600.00)  dollars  from  Edward  H. 
Bertroche  and  wife,  the  owners  thereof,  all 
of  the  following  timber  land,  to  wit:  The 
E.  %  of  the  S.  W.  V*  of  Sec.  6,  T.  7  S.,  B. 
4  E.,  W.  M.,  in  Clackamas  county,  state  of 
Oregon;  and  whereas,  the  said  C.  C.  Shay 
has  represented  and  guaranteed  that  said 
land  is,  what  is  known  as  'a  fairly  good 
logging  proposition'  so  far  as  the  general 
character  of  the  land  is  concerned,  and  that 
there  is  upon  said  land  from  five  to  six 
million  feet  of  good  timber,  which  said  rep- 
resentations of  the  said.C.  C.  Shay  consti- 
tute the  inducement  for  the  purchase  of  said 
timber  land  by  the  said  J.  P.  Graham:  Now, 
therefore,  In  consideration  of  the  premises, 
it  is  hereby  stipulated  and  agreed  by  and 
between  the  respective  parties  hereto  that  if, 
within  six  (6)  months  from  date  hereof,  it 
shall  be  found  that  said  timber  land  Is  not 
'a  fairly  good  logging  proposition'  so  far  as 
the  general  character  of  the  land  is  concern- 
ed (without  reference  to  location),  or  if  said 
land  does  not  contain  thereon  from  five  to 
six  million  feet  of  good  timber,  as  guar- 
anteed and  represented  by  said  C.  0.  Shay, 
he,  the  said  C.  C.  Shay,  will  purchase  said 
real  property  from  the  said  J.  P.  Graham, 
and  pay  therefor  the  sum  of  sixteen  hundred 
($1,600.00)  dollars  with  interest  thereon  at 
rate  of  seven  per  cent  (7%)  per  annum  from 
date  hereof.  Provided,  however,  and  this 
agreement  is  upon  condition  that  the  said 
J.  P.  Graham  shall  take  all  the  necessary  and 
proper  steps  to  ascertain  and  determine 
whether  or  not  said  land  substantially  con- 
forms with  the  representations  so  made  by 
the  said  C.  C.  Shay,  and  shall,  within  six 
<6)  months  from  date  hereof,  make  a  demand 
of  the  said  C.  C.  Shay  for  the  purchase  by 
blm  of  said  land  in  accordance  with  this 
agreement,  In  case  said  land  shall  be  found, 
upon  due  and  proper  Investigation  and  ex- 
amination, to  be  other  than  as  represented 
by  the  said  G.  C.  Shay;  provided,  further, 
that  the  said  J.  P.  Graham  shall  give  the 
Bald  C.  C.  Shay  not  less  than  thirty  (30) 
days'  written  notice  of  his  Intention  to  make 
such  demand  for  the  purchase  of  said  land 
by  the  said  G.  C.  Shay;  provided,  also,  that 
In  the  event  of  the  said  C.  C.  Shay  purchas- 
ing said  land  In  compliance  with  this  agree- 
ment, he  shall  be  allowed  until  the  expira- 
tion of  six  (6)  months  from  date  thereof  in 
which  to  pay  for  the  same.  But  In  no  event 
■shall  the  said  C.  C.  Shay  be  required  to 
purchase  said  land  unless  demand  therefor 
be  made  by  the  said  J.  P.  Graham  before 
the  expiration  of  said  six  (6)  months.  Time 
Is  the  essence  of  this  contract.  As  security 
for  the  due  and  faithful  performance  of  this 
-contract  on  the  part  of  the  said  C.  C.  Shay, 


It  Is  understood  and  agreed  that  the  said 
C.  C.  Shay  and  Delia  I.  Shay,  his  wife, 
have  made  a  deed  conveying  to  the  said  J. 
P.  Graham  all  of  lots  eleveii  (11)  and  twelve 
(12)  in  block  one  (1)  Mt.  Tabor  central  tract. 
In  Multnomah  county,  Oregon,  which  said 
deed  Is  hereto  attached  and  made  a  part  of 
this  agreement,  it  being  understood  that  the 
real  property  described  In  said  deed  Is  sub- 
ject to  an  unpaid  mortgage  thereon,  upon 
which  there  was  due  and  unpaid  on  Janu- 
ary 1st,  1909,  a  balance  of  fifteen  hundred 
($1,500.00)  dollars,  same  being  payable  in 
installments  of  fifty  ($50.00)  dollars  each 
month,  without  Interest.  It  is  expressly 
agreed  that  this  contract,  together  with  said 
deed,  shaU  be  deposited  in  escrow  with  a 
bank  In  the  city  of  Portland,  Oregon,  to  be 
designated  by  the  respective  parties  hereto, 
and  that.  In  case  the  said  C.  C.  Shay  shall 
fall  or  refuse  to  comply  with  the  terms 
and  conditions  of  this  agreement  on  or  be- 
fore the  expiration  of  six  (6)  months  from 
and  after  the  date  hereof,  then  said  deed 
shall  be  delivered  to  the  said  J.  P.  Graham, 
and  thereupon  the  said  J.  P.  Graham,  the 
grantee  named  herein,  shall  be  and  become 
the  absolute  owner  of  all  the  property  In 
said  escrow  deed,  subject,  however,  to  the 
unpaid  mortgage  thereon,  which  shall  there- 
after be  paid  and  satisfied  by  the  said  J.  P. 
Graham  as  such  owner.-  But,  in  the  event 
that  the  said  J.  P.  Graham  shall  Call  or 
neglect  to  Insist  upon  the  due  enforcement 
of  this  contract  against  the  said  C.  C.  Shay 
for  a  period  of  six  (6)  months  from  and 
after  the  date  hereof.  In  such  case,  imme- 
diately upon  the  expiration  of  such  period 
said  escrow  deed  shall  be  promptly  surren- 
dered to  the  said  C.  C.  Shay,  and  all  bis 
liability  hereunder  shall  cease  and  be  ter- 
minated. It  Is  also  agreed  by  the  parties 
hereto  that  In  case  the  said  C.  C.  Shay  shall 
purchase  said  timber  land  from  the  said 
J.  P.  Graham,  In  accordance  with  the  terms 
and  conditions  of  this  agreement,  the  said 
J.  P.  Graham  shall  convey  to  the  said  C.  G. 
Shay  all  of  said  timber  land  clear  of  all  in- 
cumbrances. In  witness  whereof,  we  have 
hereunto  set  our  hands  and  seals  this  20th 
day  of  January,  1008."  That  the  representa- 
tions therein  contained  are  the  same  as  those 
alleged  In  the  complaint,  and  that  they  were 
made  as  therein  set  forth  and  not  otherwise. 
That  plaintiff  wholly  failed  and  neglected  to 
ascertain  within  6  months  or  for  over  IS 
months  whether  the  land  conformed  to  the 
representations  made  by  defendant,  and  fail- 
ed and  neglected  to  give  defendant  30  days' 
notice  or  any  notice  of  his  intention  to  de- 
mand tliat  he  should  purchase  the  land 
or  to  carry  out  any  of  the  terms  of  the  con- 
tract within  the  period  of  six  mouths  or  at 
all,  and  that  by  reason  of  plaintiff's  default 
defendant  is  released  from  the  contract,  and 
from  any  liability  on  account  of  any  repre- 
sentations made  by  him  to  plaintiff  in  rela- 
tion to  the  land. 
There  was  a  reply,  admitting  the  execu- 
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tlon  of  the  contract  of  guaranty  and  repur- 
chase, but  otherwise  taking  Issue  with  the 
allegations  of  the  answer. 

A.  £.  Clark  (Boothe  &  Richardson,  on 
the  brief),  for  appellant.  Chas.  Stout  (G.  A. 
Johnson,  on  the  brief),  for  respondent. 

McBRIDE;  J.  (after  stating  the  facts  as 
above).  [1]  The  representations  as  to  the 
character  of  the  land  and  the  amount  of 
timber  thereon  are  admitted,  and  the  fact 
that  they  were  untrue  is  fully  established 
by  the  evidence.  If  they  were  willfully  false 
or  made  recklessly  without  any  knowledge 
aB  to  whether  they  were  true  or  false,  de- 
fendant cannot  shield  himself  behind  his 
guaranty,  which  would  simply  constitute  a 
repetition  of  the  falsehood. 

[2]  The  testimony  will  be  examined,  there- 
fore, with  a  view  of  ascertaining  the  good 
or  bad  faith  of  defendant  in  making  the  rep- 
resentations which  plaintiff  claims  were  the 
cause  of  his  making  the  purchase.  Plain- 
tlfTs  testimony  is  positive  to  the  effect  that 
defendant  told  him  he  had  been  over  every 
foot  of  the  land,  and  knew  its  character, 
and  that  It  was  as  he  represoited  it.  Ber- 
trocbe  testifies  that  defendant  told  him  that 
he  knew  all  about  that  country;  that  he  had 
been  there  a  number  of  times;  that  he  (wit- 
ness) never  represented  to  defendant  that 
the  land  had  6,000,000  or  6,000,000  feet  of 
timber  on  it;  that  he  did  not  represent  any- 
thing to  defendant  in  regard  to  the  timber, 
but  that  defendant  did  all  the  representing 
himself,  said  he  knew  all  about  it.  Mrs. 
Bertroche  testifies  that  she  heard  defendant 
tell  her  husband  that  he  had  been  all  over 
this  land,  and  knew  what  it  was  like. 

Defendant  testifies  that  he  told  plaintiff 
that  he  had  never  been  nearer  than  within 
six  miles  of  the  land,  and  that  his  estimate 
of  Its  character  was  derived  from  other  par- 
ties. Mr.  Heilman,  who  occupied  the  room 
adjoining  that  of  defendant,  testlQed  that  he 
heard  one  conversation  in  which  defendant 
stated  to  plaintiff  that  be  had  never  been  on 
the  land,  but  that  he  had  been  to  see  a  Mr. 
Sllnger,  who  had  informed  him  that  there 
were  undoubtedly  5,000,000  or  6.000,000  feet 
of  timber  on  the  claim.  Mr.  Pulfer,  another 
witness,  testified  that  he  overheard  a  conver- 
sation between  plaintiff  and  defendant  to  this 
effect:  Graham  said  to  defendant  that  he  had 
been  np  there  and  had  seen  that  land,  and 
that  there  was  no  timber  on  it.  Defendant 
asked,  "What  land?"'  and  Graham  said,  "The 
land  I  bought  from  Bertroche."  Shay  said: 
"I  didn't  know  what  was  on  the  land.  I 
sold  that  land  to  you,  and  gave  you  six 
monttis*  time  to  look  at  It,  and  you  never 
hare  looked  at  It,  and  I  am  not  to  blame 
for  it."  Graham  said:  "I  don't  blame  you, 
but  somebody  is  responsiible  fur  selling  me 
iwmethlug  that  does  not  exist,  and  I  want 
to  find  out  where  Mr.  Bertroche  lives."' 
Shay  further  remarked:  "I  never  saw  the 


land.  I  sold  It  to  you  and  gave  you  six 
months  to  go  and  look  at  the  land."  And 
Graham  said:  "I  don't  blame  you  for  it,  Mr. 
Shay." 

Defendant  did  not  produce  as  witnesses 
any  of  the  persons  from  whom  he  claimed 
to  have  derived  his  Information  as  to  the 
character  of  the  land  or  account  for  their 
absence.  Col  ton,  a  timber  cruiser,  testified 
as  to  the  character  of  the  land,  and  from 
his  testimony  It  appears  that  it  is  situated 
in  an  old  burn;  that  it  is  rocky,  precipitous, 
destitute  of  timber,  and  worthless  for  any 
purpose.  It  is  clear  that  by  reason  of  de- 
fendant's representations  as  to  its  character 
plaintiff  was  Induced  to  part  with  $1,600, 
and  has  received  nothing  in  return.  It  is 
also  clear  that  defendant  negotiated  the 
purchase  in  his  own  name,  and  paid  for  it 
with  his  own  money,  with  the  intention  of 
disposing  of  it  to  plaintiff  at  an  advanced 
price.  The  fact  that  he  did  not  ask  Ber- 
troche for  an  estimate  of  the  timber,  and 
that  he  purchased  for  a  much  less  sum  than 
other  persons  in  the  vicinity  were  asking  for 
their  timber  claims,  are  circumstances  tend- 
ing to  show  that  he  knew  or  had  reason  to 
believe  that  there  was  something  wrong 
about  the  land,  and  his  statement  to  Mr. 
and  Mrs.  Bertroche  that  be  had  been  there 
and  knew  all  about  it,  If  true,  tends  to  prove 
that  his  misrepresentations  to  plaintiff  were 
deliberate.  It  is  claimed  by  defendant  that 
he  told  plaintiff  that  he  had  never  seen  the 
land  and  only  knew  its  character  by  report 
from  others,  but  this  is  denied  by  plaintiff, 
and,  as  before  stated,  this  denial  is  strength- 
ened by  defendant's  statement  to  Mr.  and 
Mrs.  Bertroche  that  he  had  been  on  the  land 
and  knew  all  about  it,  and  by  his  failure  to 
produce  in  court  as  witnesses  the  persons 
from  whom  he  claimed  that  he  had  derived 
his  information.  The  testimony  is  contra- 
dictory on  this  point,  and,  as  we  have  not 
the  opportunity  enjoyed  by  the  learned  cir- 
cuit judge  of  seeing  the  witnesses  and  ob- 
serving their  demeanor  on  the  stand,  we  are 
inclined  to  adopt  his  view  of  the  evidence, 
not  only  on  that  account,  but  because  we 
are  convinced  from  a  perusal  of  it  that  it  is 
more  probable  and  consistent  with  what 
naturally  would  occur  under  the  circum- 
stances. It  is  true  that  Heilman's  testimony 
as  to  one  conversation  tends  in  a  measure  to 
corroborate  defendant's  statement,  but  the 
witness  was  only  a  chance  listener,  and  near- 
ly two  years  had  elapsed  between  the  date 
of  the  alleged  conversation  and  the  hearing 
in  court,  and  the  facts  detailed  are  denied 
by  plaintiff  who  was  putting  his  money  into 
the  property,  and  therefor  interested  in  not- 
ing and  remembering  just  what  statements 
were  made.  Besides  this,  such  a  represeutu- 
tlon  would  be  contrary  to  the  fact  if  defend- 
ant's statement  to  Bertroche  and  wife  that 
he  had  leen  on  the  laud  and  knew  all  about 
it  was  the  trnth,  as  it  probably  was.     We 
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are  convinced  tbat  defendant  made  the  state- 
ments attributed  to  bim  In  the  complaint 
and  that  he  either  knew  they  were  false 
when  made  or  that  he  made  them  recklessly, 
without  earing  whether  they  were  true  or 
false,  and  that  they  were  made  for  the  pur- 
pose of  Inducing  and  did  Induce  plaintiff  to 
buy  the  land.  This  being  so,  be  ought,  as  a 
matter  of  good  morals,  as  well  as  law,  to 
be  comi>elled  to  make  good  to  i>laiutiff  the 
loss  which  he  has  occasioned. 
The  decree  is  atllnued. 


CI>ARK  V.  CITY  OF  SALEM. 
(Supreme  Court  of  OreRon.     Feb.   20,  1012.) 

1.  Ml'NUri>AI.    COBPOR.VTIO.NS    (§    430*)— I'l'B- 

Lic  Improvements— I'ROPEHTY  Li.^ble — Ad- 
jacent I'roperty. 

Salem  City  Charter  (I^aws  ISim.  p.  ft39) 
§  43,  pnivides  that  each  lot  within  the  limits 
of  a  proposed  street  improvement  shall  be  lia- 
ble for  the  cost  of  the  improvement  upon  the 
half  of  the  street  in  front  uf  and  abutting  it, 
and  tbat,  where  laud  is  not  laid  off  in  blocks, 
the  cost  of  the  improvement  shall  be  assessed 
to  the  owner  or  owners  of  land  l^'ing  within 
100  feet  of  the  improvement.  Section  25  pro- 
vides that  improvements  shall  be  made  at  the 
expense  of  owners  of  adjacent  property.  Held, 
that  property  in  the  city  is  liable  to  be  sub- 
jected to  an  assessment  for  the  improvement 
of  a  street,  though  it  does  not  abut  thereon, 
if  it  is  adjacent. 

[lOd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  1040;  Dec.  Dig.  S 
43(>.»1 

2.  MuNicTPAL  Corporations  (§  410*)— Im- 
provements —  Property  Liable  — Owneb- 
siiip— Subsequent  Dedication. 

ThouRh  at  the  time  of  the  initiation  of  pro- 
ceedings for  the  improvement  of  a  street  a 
half  of  the  land  sought  to  be  used  therefor  was 
the  propert.v  of  a  public  service  company,  an 
abutting  owner  cannot  complain  that  the  city 
was  without  jurisdicticm  to  make  the  improve- 
ment, and  that  the  assessment  was  void,  where 
the  corporation  owning  the  land  subsequently 
made  a  dedication  in  writing  to  the  city. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  I>ig.  i  1011;  Dec.  Dig.  S 
410.*J 

3.  Municipal  Corporations  (J  ,513*)— Pub- 
lic Improvements — Setting  Aside  Assess- 
ment—Bubde.v  or  I'ROOK. 

While,  under  L.  O.  L.  |  709,  subd.  15, 
which  provides  that  it  will  be  presumed  that 
official  duty  has  been  regularly  performed,  it 
may  not  be  necessary  to  allege  the  perform- 
ance of  such  duty,  the  presumption  is  not  con- 
clusive, and,  where  to  a  suit  liy  a  property  own- 
er to  (]uiet  her  title  against  an  assessment  for 
an  improvement  the  answer  set  up  the  lien  of 
the  city  upon  the  jiroperty  entered  upon  the 
lien  docket  and  such  allegiition  was  denied  by 
the  reply,  the  existence  of  the  lien  be<'ame  an 
issue  of  fact,  the  burden  of  proving  which  was 
cast  upon  the  city. 

|Ed.  Note.- For  other  cases,  see  Municipal 
Corporations,  Dec'.  Dig.  §  513.*] 

4.  MlxiciPAL  Corporations  (S  519*)— Pub- 
lic  1mi>bovkmk.\'ts— Liens  — Necessity  of 

I>0(  KKTIXd. 

The  purpose  of  entering  the  lien  of  a  city 
for  street  improvements  in  the  lien  docket  is 
only  to  cstulilish  the  priority  of  claims  to  the 
property  and  to  operate  as  notice  to  creditors. 


purchasers,  and  incumbrancers,  and  the  riglit 
to  recover  the  assessment  does  not  therefore 
depend  upon  the  making  of  the  entry  at  a  par- 
ticular time. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i$  1220-1227;  Dea 
Dig.  I  519.*] 

5.  Execution  (|  108*) —Lien —  Extrt  or 
Judgment  on  Lien  Docket. 

The  levy  of  an  execution  creates  a  lien, 
though  the  judgment  is  not  entered  on  the  lien 
docket. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  S$  209-211;    Dec.  Dig.  S  lOS.*] 

6.  Municipal  Corporations  (8  .5.31*)— Pub- 
lic Impboveme.nts— Lien— Crbation— IssuB 
OF  Warrant. 

I'nder  Salem  City  C'harter  (Laws  lS!.t9,  p. 
0.'W)  §  .3.S.  which  provides  that  a  warrant  fur 
the  collection  of  an  assessment  for  improve- 
ments shall  have  the  force  and  effect  of  an 
execution  against  real  pro|)erty,  an  assessment 
which  is  regular  and  valid  may  be  enforced 
against  property  by  the  issue  of  the  warrant, 
though  not  entered  upon  the  lien  docket. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  l>ec.  Dig.  §  531.*] 

Api>eal  from  Circuit  Court,  Marion  Coun- 
ty;   Wm.  Galloway,  Judge. 

Action  by  Nancy  Clark  against  the  City  of 
Salem.  From  a  decree  for  plaintiff,  defend- 
ant appeals.    Reversed,  and  suit  dismissed. 

In  the  year  1910  the  city  of  Salem  im- 
proved a  iwrtlon  of  Fourteenth  street,  in- 
cluding that  part  thereof  lying  between 
Chemeketa  and  Center  streets,  by  laying  con- 
crete jiavemeut  .'JO  feet  wide.  Plaintiff  is 
the  owner  of  the  ground  lying  east  of  tlie 
proposed  improvement  between  the  two  streets 
above  named.  The  premises  are  descrilied  as 
follows:  "Begiiming  at  a  point  where  the 
south  line  of  Center  street  intersects  the 
east  line  of  Fourteenth  street  in  the  city  of 
Salem,  In  Marlon  county,  Oregon,  and  run- 
ning thence  southerly  along  the  east  line  of 
Fourteenth  street  370.33  feet  to  the  north 
line  of  Chemeketa  street ;  thence  easterly 
along  the  north  line  of  Chemeketa  street  KM 
feet;  thence  northerly  parallel  with  Four- 
teenth street  370.:«  feet;  thence  westerly  100 
feet  to  the  place  of  beginning."  And  as  a  part 
of  the  same  tract  plaintiff  on  November  15, 
1892,  also  owned  the  land  now  constituting 
the  east  half  of  Fourteenth  street  between 
Chemeketa  and  Center;  that  such  proi>erty 
has  not  been  platteil  or  laid  off  Into  Mocks 
and  streets.  On  November  17>,  1892,  plaintiff 
conveyed  by  a  warranty  deed  to  the  Capital 
City  Street  Railway  Company  the  strip  of 
ground  30  feet  wide  between  Chemeketa  and 
Center  streets,  now  constituting  the  east  half 
of  Fourteenth  street.  It  constructed  its 
street  railway  over  and  across  the  same  and 
snch  ground  has  renialnetl  uniiiclosed.  On 
March  28,  1910,  the  city  c-ouncU,  having  de- 
cided to  pave  Fourteenth  street,  adopted 
l)laiis  and  specifications  therefor,  and  on  May 
2.  1910.  by  ordinance.  asses.sed  the  expense  of 
the  Improvement  up<Hi  the  adjacent  proiHfrty, 
.•nid,  among  others,  assessed  upon  plaintiff's 
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property,  above  described,  the  sum  of  $1,174.- 
90.  On  May  14, 1910,  the  council  let  the  con- 
tract for  the  paving  to  August  Kefarberger. 
On  May  9th  negotiations  were  commenced, 
and  on  July  19th  they  were  consummnted, 
whereby  the  city  secured  from  the  Tortland 
Railway  Light  &  Power  Company,  the  suc- 
cessor to  the  Capital  City  Street  Railway 
Company,  the  release  and  dedication  in  writ- 
ing to  the  city  of  the  east  half  of  Fourteenth 
street  between  Chemeketa  and  Center  streets 
for  street  purposes,  subject  to  the  right  of 
the  railway  company  to  maintain  its  track, 
wires,  and  poles  thereon  for  the  operation 
of  Its  road.  On  June  29,  1910,  plaintiff 
served  a  notice  upon  the  mayor  and  council 
of  the  city,  objecting  and  protesting  against 
the  Improvement  of  any  portion  of  Four- 
teenth street,  the  cost  of  which  is  to  be 
charged  to  her  property,  for  the  reason  that 
the  east  Iialf  of  the  street  between  Chemeke- 
ta and  Center  is  the  private  property  of  the 
street  railway  company,  and  that  her  prop- 
erty does  not  abut  upon  the  street,  and  for 
that  reason  her  pr<^)erty  is  not  liable  for  the 
expense  of  the  paving.  At  the  time  this  no- 
tice was  served  the  contractor  had  con- 
structed or  commenced  the  construction  of 
the  curbing  thereon,  but  had  done  no  other 
work  In  front  of  plaintiff's  property.  On  the 
7th  of  October,  1910,  plaintiff  commenced  this 
suit  against  the  city  to  quiet  her  title  to  the 
property.  Defendant  answered,  aHeglng  the 
proceedings  leading  up  to  and  terminating 
In  the  paving,  and  the  creation  of  the  lieu 
■upon  plaintitTs  property  for  a  portion  of  the 
expense  thereof,  as  a_  complete  defense.  The 
reply  alleged  the  facts  as  to  the  want  of 
title  in  the  city  to  the  east  half  of  the  street, 
and  the  notice  given  to  the  defendant.  De- 
cree was  rendered  in  favor  of  pinlntfflf,  en- 
joining defendant  from  asserting  a  Hen  upon 
the  property  and  defendant  appeals. 

Grant  Corby  and  R.  K.  Page,  for  appel- 
lant. Geo.  G.  Bingham  and  John  A.  Carson, 
for  respondent. 

EAKIN,  C.  J.  (after  stating  the  facts  ns 
above).  [1]  It  is  first  contended  by  plaintiff 
tliat,  as  her  property  did  not  abut  ui)on  the 
street  as  it  existed  at  the  time  of  the  notice 
of  intention  to  improve  it  was  given,  her 
property  was  not  liable,  relying  upon  the 
language  of  section  43  of  the  clwrter  (Laws 
1899,  p.  939),  which  provides  that  "each  lot 
or  part  thereof  within  the  limits  of  a  pro- 
posed street  Improvement  shall  be  liable  for 
the  full  cost  of  making  the  same  upon  the 
half  of  the  street  in  front  of  and  abutting 
upon  it"  However,  section  25  of  the  charter 
provides  that  "the  said  Improvements  of 
streets  •  •  *  herein  provided  for  shall 
be  done  at  the  expense  of  the  owners  of  ad- 
jacent property."  The  term  "adjacent"  in- 
cludes property  In  the  neighborhood  of  the 
Improvement  though  not  actually  touching 
thereon.  25  A.  ft  E.  E.  1191.  Section  43  also 
121  P.— 27 


makes  a  provision  tor  such  a  case  as  this, 
where  plaintlfiTs  property  is  not  laid  off  In 
blocks.  In  which  case  "the  cost  of  the  im- 
provement shall  be  assessed  to  the  owner  or 
owners  of  the  tract  of  land  lying  within  one 
hundred  feet  of  such  improvement." 

[2J  FlaintlCTs  main  contention  is  that  the 
east  half  of  what  is  now  Fourteenth  street 
between  Chemeketa  and  Center  streets  at  the 
time  of  the  initiation  of  the  proceedings  to 
improve  Fourteenth  street  was  the  private 
property  of  the  Portland  Railway  Light  ft 
Power  Company,  and  upon  which  a  part  of 
the  improvement  was  to  be  laid;  therefore, 
the  city  was  without  Jurisdiction  to  make 
the  improvement,  and  without  authority  to 
assess  the  expense  thereof  upon  the  adjacent 
property,  and  that  a  subsequent  dedication  of 
the  street  cannot  validate  the  proceedings 
so  as  to  make  the  lien  enforceable,  relying 
upon  the  authority  of  Spauldlug  v.  Wesson, 
115  Cal.  441,  47  Pac  249,  which  supports 
plaintiff's  contention.  But  the  better  rule 
seems  to  be  that,  although  the  city  has  no 
jurisdiction  to  place  its  improvement  upon 
the  private  property  and  hold  the  property 
owners  liable  for  the  expense  thereof,  yet. 
If  before  the  proceeding  is  completed  the  city 
condemns  or  secures  the  dedication  of  the 
street,  the  proiierty  owners  cannot  complain. 
2  Elliott  on  Roads  &  .Streets  (3d  Ed.)  §  081. 
The  same  author,  in  discussing  this  question, 
at  section  CiOu,  casts  doubt  upon  the  sound- 
ness of  the  holding  in  Spauldlng  v.  Wesson, 
supra,  saying  that  it  is  an  extreme  case:  "It 
has  been  held  that  a  contract  for  the  im- 
provement of  a  street  is  not  ultra  vires  and 
void  simply  because  condemnation  proceed- 
ings have  not  been  fully  consummated  be- 
fore the  passage  of  the  order  for  the  Im- 
provement." And  in  Iveough  v.  City  of  St. 
Paul,  CO  Minn.  114,  118,  08  N.  W.  843,  it  Is 
held  that  the  fact  that  the  condemnation  or 
dedication  of  the  street  has  not  been  com- 
pleted cannot  be  urged  against  the  assess- 
ment after  these  things  are  completed.  In 
Holmes  v.  VllUige  of  Hyde  Park,  121  111.  128, 
13  X.  E.  540,  it  is  held  that  an  assessment 
for  a  proposed  street  improvement  made 
prior  to  the  acquiring  of  the  right  to  the 
street  by  condemnation  or  otherwise  is  not 
void,  l)ut  may  be  enforced  after  the  dedica- 
tion of  the  street.  To  the  same  effect  Is  Peo- 
ple, etc.,  V.  C^ommon  Council  of  Rochester,  5 
Lans.  (N.  Y.)  142,  140.  In  Village  of  Hyde 
Park  V.  Borden,  94  III.  26,  It  Is  held  that  the 
collection  of  a  special  assessment  for  the 
construction  of  a  sewer  cannot  be  resisted 
because  at  the  time  of  the  adoption  of  the 
ordinance  for  the  proposed  improvement  and 
of  the  making  of  the  assessment  permission 
was  not  obtained  to  make  the  Improvement 
throu>:h  the  lauds  of  another.  The  i)ermls- 
slon  may  be  oblnlned  afterward,  and  it  will 
be  good.  To  the  same  effect  Is  City  of  St. 
Joseph,  etc.,  v.  Landls,  54  Mo.  App.  3U5.  In 
Edwards  v.  Cooper.  108  Ind.  54,  07,  79  N.  H. 
1047,  it  is  held  that  the  mere  fact  that  the 
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resolntlon  for  the  improTement  waa  adopted 
before  the  street  was  opened  was  but  a  mere 
Irregularity  of  which  the  property  owner 
cannot  complain,  if  regularly  opened  before 
the  final  hearing.  See,  also,  City  of  Toledo, 
etc.,  V.  Barnes,  2  Ohio  S.  &  C.  P.  Dec.  690; 
2  Elliott  on  R.  &  Sts.  (Sd  Ed.)  f  681;  28  Cyc. 

uoe. 

Therefore  we  conclude  that  the  assessment 
was  not  void  and  is  enforceable  after  the  com- 
pletion of  the  opening  of  the  street,  and,  that 
being  true,  plaintiff  cannot  complain  that  her 
property  does  not  abut  upon  the  improve- 
ment, as  it  does  touch  upon  it  as  dedicated 
and  improved. 

[$]  Plaintiff  further  contends  that  the  de- 
fendant has  offered  no  evidence  to  establish 
the  existence  of  the  Hen  upon  the  property. 
The  answer  alleges  that  the  assessment  was 
entered  In  the  lien  docket  of  the  city,  and 
ever  since  has  been  and  is  a  Hen  against  the 
property.  This  Is  denied  by  the  reply.  No 
evidence  was  offered  upon  that  Issue,  but  de- 
fendant relies  here  upon  the  presumption 
"that  official  duty  has  been  regularly  per- 
formed." L.  O.  L.  {  799,  subd.  15.  By  this 
statute  It  may  be  unnecessary  to  allege  a 
fact,  the  existence  of  which  the  law  will 
presume.  However,  that  presumption  is  not 
conclusive.  In  this  case  the  lien  is  alleged, 
and,  being  denied  It  became  an  issue  of  fact, 
the  burden  of  proving  which  was  thereby 
cast  upon  defendant  It  was  so  held  In 
School  Dlst.  No.  2  v.  Lambert,  28  Or.  209, 
220,  42  Pac.  221.  See,  also,  National  Bank  v. 
Herold,  74  Cal.  603,  16  Pac.  507,  5  Am.  St. 
Rep.  476.  Therefore  that  presumption  can- 
not aid  defendant. 

[4]  However,  the  purpose  of  the  lien  is  to 
establish  the  order  of  the  priority  of  claims 
to  the  property  and  to  operate  as  notice  to 
other  creditors  as  well  as  purchasers  and  In- 
cumbrancers, but  the  assessment  is  not  lost 
or  barred  or  rendered  void  because  not  en- 
tered on  the  lien  docket  at  any  particular 
time. 

[S]  A  Judgment  Is  valid,  and  the  Men  will 
be  created  by  the  levy  of  the  execution,  even 
though  the  judgment  is  not  entered  on  the 
lien  docket.  17  Cyc.  1060;  23  Cyc.  1351; 
Smith  V.  Farmers'  &  Merchants'  Nat  Bank, 
67  Or.  82.  110  Pac.  410;  Wood  v.  Flsk,  45 
Or.  276.  278,  77  Pac.  128,  738;  Budd  v.  Gal- 
lier,  60  Or.  42,  89  Pac.  638 ;  Rice  v.  Warren, 
91  Ga.  759,  17  S.  E.  1032 ;  Hastings  v.  Cun- 
ningham, 39  Cal.  137. 

[6]  The  warrant  for  the  collection  of  a 
street  assessment  by  the  terms  of  section  38  of 
the  charter  shall  have  the  force  and  effect  of 
an  execution  against  real  property  and  shall 
be  executed  in  like  manner,  except  as  in  the 
charter  specially  provided,  and  therefore  it 
may  be  enforced,  even  though  the  assessment 
is  not  entered  on  the  lien  docket  The  as- 
sessment having  been  found  to  be  regular 
and  valid,  plaintiff  Is  not  entitled  to  have  It 


canceled  or  decreed  void,  even  though  It  bas 
not  been  entered  on  the  lien  docket. 

The  decree  will  be  reversed,  and  the  suit 
dismissed. 

BURNETT,  J.,  took  no  part  In  this  deci- 
sion. 


CORVALLIS  &  E.  R.  CO.  v.  BENSON,  Gov- 
ernor, et  iX. 

(Supreme  Court  of  Oregon.     Feb.  20,  1912.) 

1.  Evidence  (§  28*)— Judicial  Notice— Laws 
OF  THE  State. 

The  Supreme  Court  takes  jadicial  notice 
of  all  the  acts  of  the  Legislative  Assembly  of 
the  state. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {§  35,  36;   Dec.  Dig.  §  28.*] 

2.  Pleading  (|  205*)— Deiiubbeb  — Matters 
Raised  by  Demubber. 

The  court  taking  judicial  notice  of  all  acts 
of  the  Legislative  Assembly  of  the  state,  ques- 
tion^  as  to  the  validity  of  statutes  panting 
public  lands  in  aid  of  a  railroad,  alleged  in  the 
complaint,  under  which  plaintiff  claims,  are 
properly  raised  by  general  demurrer  to  the 
complaint,  without  the  necessity  of  proving 
them  or  making  findings  of  fact  with  respect 
thereto. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  H  491-510;   Dec.  Dig.  |  205.*] 

3.  Statutes  (S  109*)— Title  of  Act— Consti- 
tutional RBSTBICnONS  IN  GENERAL. 

Under  Const  art  4,  §  20,  requiring  that 
every  act  shall  embrace  but  one  subject  and 
matters  properly  connected  therewith,  which 
subjects  shall  be  expressed  in  the  title,  it  is 
enough  if  the  title  is  a  fair  index  of  the  gen- 
eral purposes  of  the  proposed  law,  the  details 
not  necessarily  being  a  part  of  the  title,  but 
properly  worked  out  in  the  body  of  the  act; 
and  as  every  intendment  is  in  favor  of  the  con- 
stitutionality of  a  statute,  if  by  any  fair  in- 
ference the  terms  of  a  statute  may  be  found  to 
be  cognate  to  the  terms  of  its  title,  the  statute 
will  stand. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  U  136-139,  196;   Dec.  Dig.  I  109.*] 

4.  Statutes  (|  110%  •)— Title  of  Act— Gkant 
OF  Land  to  Railroad— "Provide." 

Const,  art.  4,  §  20,  provides  that  every  act 
shall  embrace  but  one  subject  and  matters 
properly  connected  therewith,  which  subjects 
shall  be  expressed  in  the  title,  and  the  act  ap- 
proved October  24, 1874  (Laws  1874,  p.  51),  en- 
titled "An  act  to  provide  for  the  construction 
of  the  WiUamette  Valley  &  Coast  Railroad," 
granted  to  that  railroad  all  the  tide  and  marsh 
lands  situated  in  the  county  of  Benton,  and  the 
right  to  take  from  lands  adjacent  to  its  line 
material  for  the  construction  of  the  road,  and 
that  upon  the  filing  of  its  acceptance  thereof 
within  30  days  the  company  should  become  in- 
vested with  absolute  title  thereto,  to  be  there- 
after set  apart.  Held,  that  the  word  "pro- 
vide" means  to  obtain  or  make  ready  supplies 
or  means  for  future  use,  to  take  measures  in 
view  of  an  expected  or  possible  need,  and  that 
within  the  meaning  of  that  term  the  grant  of 
land  was  germane  to  the  title  of  the  act. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  §  110%.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  5747-5749.) 
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5.  Navigablb  Waiebs   (U  .36,  37*)— Tide- 

XANDS— OwNEBSIirP    BY    STATE  —  "JUS    PBI- 

VATtTM"— "Jus  Publicum." 

Under  the  common  law  and  Act  Cone.  Feb. 
14,  1859,  c.  33,  11  Stat.  383,  admitting  Oregon 
as  a  state,  and  providing  that  all  the  navi- 
gable -waters  of  the  state  should  be  common 
highways  forever  free  to  the  inhabitants  of  the 
state  and  to  all  other  citizens  of  the .  United 
States,  the  tidelonds  between  high  and  low  wa- 
ter mark  became  the  property  of  the  state; 
and  in  the  title  thus  acquired  there  were  two 
elementa— the  "jud  priTatum,"  or  _priTate  right, 
and  the  "jus  puUivum,"  or  public  rlgltt;  the 
jus  privatum  being  a  species  of  private  prop- 
erty which  the  state  held  the  same  as  a  private 
owner,  and  might  grant  to  any  one,  in  any 
manner,  or  for  any  purpose  not  forbidden  by 
the  Constitution,  the  grantee  thereby  taking  the 
title  as  absolutely  as  under  a  private  convey- 
ance; but  the  jus  pnbliioum,  being  the  dominion 
of  sovereignty  in  the  state,  by  which  it  prevents 
any  use  of  lands  bordering  on  navigable  waters 
which  would  materially  interfere  with  naviga- 
tion and  commerce  thereon,  cannot  be  abdicated 
or  granted. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  ||  180-:^;  Dec  Dig.  H 
36,  37.* 

For  other  definitions,  see  Words  and.  Phras- 
es, vol.  4,  p.  3895.] 

6.  Statutes   (S  138*)— Amerdmjbnt  and  Re- 
vision—Constitutionai.  Kestrictions. 

Act  Feb.  5,  1885  (Laws  1885,  p.  5),  en- 
titled "An  act  to  re-enact  and  amend  an  act, 
approved  Octol>er  24,  1874,-  entitled  'An  act  to 
provide  for  the  construction  of  the  Willamette 
Valley  &  Coast  Railroad,'  as  amended  by  the 
act  approved  October  14,  1878,  entitled  'An  act 
to  amend  an  act  entitled  "An  act  to  provide 
for  the  construction  of  the  Willamette  Valley 
&  Coast  Railroad,"  api^roved  October  24, 
1874,'  and  to  confirm  the  rights  of  the  said  rail- 
road company  under  the  said  acts,"  and  which 
declared  by  section  1,  after  referring  to  the 
former  act,  that  it  was  thereby  re-enacted  with 
the  amendments  thereinafter  specified,  and  by 
section  2  that  section  5  of  the  act  of  1874,  as 
amended  by  the  act  of  1878  (Laws  1878,  p.  4, 
I  4),  be  amended  "so  as  to  read  as  follows," 
etc.,  and  by  section  3  that  the  state  thereby  ex- 
pressl}-  waived  all  rights  reserved  under  the 
former  acts,  and  that  nothing  in  them  should 
be  construed  to  work  a  forfeiture,  in  so  far  as 
it  purported  merely  to  amend  the  former  act 
by  mere  reference  to  its  title,  violated  Const. 
art.  4,  §  22,  providing  that  no  act  shall  be  so 
revised  or  amended,  but  that  the  act  revised  or 
the  section  amended  shall  be  set  forth  at  full 
length;  but  as  to  sections  2  and  3  was  not  in 
conflict  with  that  provision. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  IS  205,  206;   Dec.  Dig.  {  138.*] 

7.  Public  Lands   (S  88*)— Gbant  to  Rail- 

BOAD — WAIVEB   of   FOBFKITUBE. 

Where  pubUc  land  is  granted  to  a  rail- 
road corporation,  subject  to  forfeiture  to  the 
state  if  a  certain  line  of  its  railroad  is  not  com- 

£leted  by  fixed  time,  it  is  competent  for  the 
pegislature  thereafter  to  waive  a  forfeiture 
and  confirm  the  title  of  the  corporation  to  the 
land,  although  it  might  not  have  complied  with 
the  terms  of  the  grant. 

[Ed.  Note. — For  other  cases,  see  Public 
Lands.  Cent.  Dig.  §{  235,  266-268;  Dec.  Dig. 
8  88.«1 

8.  Public  Lands  (i  42*)— Gbantb— "Float." 

"Float"  is  a  term  applied  to  a  grant  of 
land  by  the  government,  land  not  having  been 
specifically  selected;  that  is,  a  general  grant 
of  a  certain  amount  of  lands  to  be  selected  in 


the  future  by  the  grantee  <citing  3  Words  and 
Phrases,  p.  2850). 

IRd.  Note.— For  other  cases,  see  Public 
Lands,  Dec.  Dig.  %  42.*] 

9.  Navigable  Watbb^'(S  37*)— Tidelawdb— 
Constbuction'  op  Gbant— SimvEY. 

Under  act  approved  October  24,.  1874 
(Laws  1874,  p.  51),  which  granted  to  a  railroad 
company  certain  tidelands,  and'  the  right  to 
take  from  adjacent  lands  material  necessary- 
for  the  construction  of  its  road,  and  which  pro> 
vided  that  when  it  was  reported  .  that  10  .miles 
of  road  had  been  equipped  the  (Governor  of  the 
state  should  cause  the  land  to  be  surveyed  and 
set  apart  for  the  benefit  of  the  company,  the 
condition  that  the  Governor  should  cause  the. 
land  to  be  surveyed  was  a  mere  gratuity  or  part 
of  the  grant,  and  did  not  affect  the  title  passed 
by  the  act,  In  the  absence  of  plain  words  post- 
poning the  effect  of  the  grant  to  the  time  when 
the  survey  should  be  completed  and  the  state 
had  parted  with  and  the  railroad  acquired,  all 
the  private  right  of  the  state  in  such  lands. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Di»  U  a01-227<;    Dec.  Dig.  | 

ID.  Eminent  Domain  (|  2*)— Takino  Pbop- 

EBTV- RePBALJJJO  PUBLIC  GBANT. 

Act  Feb.  23,  1909  (Laws  1909,  p.  221),  re- 
pealing section  1  of  the  act  approved  October 
24,  1874  (Laws  1874,  p.  51),  granting  certain 
tidewater  lands  to  a  railroad  company,  and  act 
approved  February  5,  1885  (Laws  1885,  p.  6) 
8  3,  waiving  the  forfeiture  of  the  rights  reserv- 
ed by  the  state  under  former  acts,  violates 
Const,  art.  1,  |  18,  declaring  that  private  prop- 
erty shall  not  be  taken  for  public  uses  with- 
out just  compensation,  nor,  except  in  case  of 
the  state,  without  such  compensation  first  as- 
sessed and  tendered.  • 
[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Dec.  Dig.  <  2.*] 

11.  Injunction    (§   75*)  —  Officebs  —  State 

Boabd. 

Officers  constituting  the  state  land  board, 
as  a  board  of  commissioners  for  the  sale  of 
school  and  university  lands,  may  be  enjoined 
from  an  intended  unlawful  siale  of  tidelands  al- 
ready granted  by  the  state. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  {  143;   Dec.  Dig.  i  75.»] 

Appeal  from  drc-ult  Court,  Marion  Coun- 
ty;  Wm.  Galloway,  Judge. 

Action  for  an  injunction  by  the  Corvallls 
&  Eastern  Railroad  Company  against  Frank 
W.  Benson,  as  Governor,  and  others,  con- 
stituting the  State  Land  Board,  as  a  board 
of  commissioners  for  the  sale  of  scliool  and 
university  lands.  Action  dismissed  and  tem- 
porary injunction  dissolved,  and  plaintiff 
appeals.  Reversed,  and  decree  entered  for 
plaintiff. 

The  Legislative  Assembly  of  1874  passed 
au  act,  approved  October  24th  of  that  year, 
entitled  "An  act  to  provide  for  the  construc- 
tion of  the  Willamette  Valley  &  Coast  Rail- 
road." The  first  section  of  that  act  reads 
as  follows:  "That  there  be  and  is  hereby 
granted  to  the  Willamette  Valley  &  Coast 
Railroad  Company,  or  its  assigns,  all  the 
tide  and  marsh  lands  situated  in  said  county 
of  Benton,  and  also  the  right  to  take  from 
the  lands  adjacent  to  the  line  of  said  road, 
timber,  stone,  water,  and  other  material  nec- 
essary to  the  construction  of  said  road,  pro- 


*Far  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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rlded  that  the  said  company  shall  within 
thirty  days  after  the  passage  of  this  act  file 
with  the  Secretary  of  State  their  acceptance 
of  said  grant  and  of  all  the  terms  of  each  and 
every  part  of  this  act  and  of  all  the  condi- 
tions herein  contained  to  he  performed  by 
such  company,  and  that  upon  the  filing  of 
said  acceptance,  as  aforesaid,  the  company 
shall  have  become  Invested  with  and  In  ab- 
solute title  to  said  land  aforesaid  as  after- 
ward to  be  set  apart  and  designated,  and 
shall  in  consideration  thereof  be  bound  by 
all  the  provisions  of  tills  act  hereinafter 
contained  and  set  out" 

By  an  elaborate  scheme,  set  out  tn  subse- 
quent sections  of  the  act,  the  company  was 
authorized  to  mortgage  each  10  miles  of  its 
road  as  completed  and  reported  upon  by 
commissioners  appointed  by  the  Governor, 
which  mortgage  should  be  a  lien  In  favor  of 
the  bondholders  upon  all  the  property  of 
the  company,  including  the  lands  granted 
by  the  act,  and  should  run  to  the  Secretary 
of  State  as  trustee  for  the  bondholders. 
In  the  second  section,  it  was  laid  down  that 
when  the  commissioners,  provided  for  in  the 
act,  reported  that  10  mllea  of  road  had  been 
equipped  and  established  "then  the  Govern- 
or of  the  state  shall  cause  the  land  herein 
granted  to  be  surveyed,  designated  and  set 
apart  for  the  benefit  of  said  company." 
Laws  1874,  p.  62. 

By  an  amendatory  act,  approved  October 
14,  1878,  Laws  1878,  p.  1,  the  feature  of 
mortgaging  the  property  to  the  Secretary 
of  State  for  the  benefit  of  the  bondholders 
was  eliminated.  The  time  for  the  comple- 
tion of  the  road  from  Yaqulna  Bay  to  Cor- 
vallis  was  extended  for  six  years  from  the 
date  of  the  approval  of  the  act,  with  the 
further  condition  that,  if  said  company 
should  fail  to  complete  and  equip  the  road 
from  Corvallls  to  tidewater  on  Yaqulna  Bay 
"within  said  six.  years,  then  and  in  that  case 
said  act  shall  become  void  and  the  property 
and  rights  granted  to  said  company  shall 
become  forfeited  to  the  state."  The  amend- 
atory act  provided  that  on  acceptance  of  the 
grant,  in  the  terms  of  the  act,  within  30 
days  after  approval  "the  said  company  shall 
have  and  become  invested  with  the  title  to 
said  land  thereby  granted  to  be  set  apart 
and  designated  as  in  this  act  provided,  and 
shall,  in  consideration  thereof,  be  bound  by 
all  the  provisions  of  this  act."  The  Legisla- 
tive Assembly  of  1885,  by  an  act  approved 
February  5th  of  that  year  (Laws  1885,  p. 
5),  passed  an  act  entitled  "An  act  to  re-enact 
and  amend  an  act,  approved  October  24,  1874, 
entitled  'An  act  to  provide  for  the  construe^ 
tionof  the  Willamette  Valley  &  Coast  Rail- 
road,' as  amended  by  the  act  approved  Oc- 
tober 14,  1878,  entitled  'An  act  to  amend  an 
act  entitled  "An  act  to  provide  for  the  con- 
struction of  the  Willamette  Valley  &  Coast 
Railroad,"  approved  October  24,  1874,'  and 
to  confirm  the  right  of  said  railroad  com- 
pany under  |he  said  acts."     The  first  sec- 


tion of  the  latter  act  states,  In  substance^ 
that  the  act  of  October  24,  1874,  as  amended 
by  the  act  of  October  14,  1878,  should  be 
and  was  thereby  re-enacted  with  the  amend- 
ments specified  In  the  act  Section  2  of  the 
act  of  1885  reads  thus:  "That  section  B  of 
said  act,  approved  October  24, 1874,  as  amend' 
ed  by  the  said  act  approved  October  14, 
1878,  he,  and  the  same  is  hereby  amended 
so  as  to  read  as  follows:  'Section  5.  That 
the  time  for  the  completion  of  the  said  Wil- 
lamette Valley  &  Coast  Railroad,  by  said 
railroad  company,  from  tide  water  on  Yaqul- 
na Bay  to  the  city  of  Corvallls  in  Benton 
county,  Oregon,  be  and  the  same  is  hereby 
enlarged  and  extended  for  seven  years  from 
October  14,  1878.' "  Section  S  of  the  act  of 
1885  reads  thus:  "That  the  title  of  said 
railroad  company  to  lands  mentioned  In  said 
act  be,  and  the  same  is  ratified  and  confirm- 
ed, and  this  state  hereby  expressly  waives 
all  rights  reserved  under  said  acts  and  noth- 
ing therein  contained  and  no  failure  to  com- 
ply with  any  of  the  provisions  thereof  shall 
be  construed  to  have  worked  a  forfeiture  ot 
any  of  the  grants,  rights,  privileges  or  Im- 
munities granted,  or  intended  to  be  granted. 
In  either  of  said  acts  subject  to  the  follow- 
ing provisions."  The  provisos  alluded  to 
exclude  land  within  the  boundaries  of  tba 
grant  which  had  been  patented  by  the  state 
or  the  United  States  to  other  parties  prior 
to  January  1,  1885,  and  also  eliminate  cer- 
tain particularly  described  tracts  of  land 
on  Yaqulna  Bay.  By  an  act  filed  in  the  of- 
fice of  the  Secretary  of  State  February  23, 
1909  (Laws  1909,  p.  221),  the  Legislative  As- 
sembly of  that  year  repealed  the  granting 
section  1  of  the  original  act,  approved  Oc- 
tober 24,  1874,  and  section  8  of  the  act  ai»- 
proved  February  5,  1885,  waiving  the  forfei- 
ture of  the  rights  reserved  under  the  acts  to 
which  allusion  has  already  been  made. 

In  Its  complaint,  the  plaintiff  alleges  Its 
corporate  existence,  the  official  character  of 
the  defendants,  and  their  duties  as  the  pub- 
lic land  board,  and  avers  that  It  is  the  suc- 
cessor by  mesne  conveyances  to  the  title  of 
the  Willamette  Valley  &  Coast  Railroad 
Company  in  the  tidelands  mentioned  in  the 
act  of  1874.  It  narrates  the  history  of  the 
legislation  already  alluded  to.  In  detail,  and 
its  acceptance  of  the  grant  made  by  the 
terms  of  the  several  acts  of  the  Legislature, 
stating  that  the  company  accepted  the  grant 
of  1874  on  the  11th  day  of  November  of  that 
year,  and  that  the  grant  of  1878  was  accept- 
ed on  November  7th  of  that  year.  The  lat- 
ter acceptance  is  admitted  by  the  defend- 
ants, and  they  also  concede  that  on  Februa- 
ry 3,  1884,  the  Governor  of  the  state  ap- 
pointed a  commission  to  examine  the  10 
miles  of  road  constructed  at  that  time,  andi 
that  on  the  9th  of  the  same  month  the  com- 
missioners reported  that  they  had  examined 
it  and  found  It  completed  in  all  respects  as 
provided  by  the  act.  The  complaint  further 
avers  that  the  defendants  claim  the  state 
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of  Oregon  Is  the  owner  of  a  tract  of  1.45 
acres,  set  out  by  metes  and  bounds,  and 
that  they  are  Intending  to  sell  the  same  In 
the  name  of  the  state  of  Oregon,  and  will  do 
so,  nnlesa  restrained  by  an  order  of  the 
court;  that  these  lands  are  included  with- 
in the  tidelands  described  in  the  act  already 
mentioned;  and  that  if  the  defendants  should 
sell  the  same  it  would  put  a  cloud  on  plain- 
tlfTs  title,  to  Its  Irreparable  injury.  A  gen- 
eral demurrer  to  the  complaint  was  over- 
ruled by  the  circuit  court,  whereupon  the 
defendants  answered.  After  certain  admis- 
sions, the  second  paragraph  of  the  answer 
reads  thus:  "Deny  all  the  material  allega- 
tions of  paragraphs  3,  4,  6,  6,  7,  8,  12,  13, 
14,  15,  16,  17,  18  of  the  complaint,  except 
as  hereinafter  expressly  admitted  or  quali- 
fied." 

The  answer  afBrmatlvely  recites  that  the 
tract  of  1.45  acres  is  situate  on  the  shore 
of  Alsea  Bay,  an  arm  of  the  sea,  and  lies 
between  ordinary  high  tide  and  ordinary 
low  tide;  that  it  belongs  to  the  state  of 
Oregon  by  virtue  of  her  sovereignty;  that 
the  state  is  the  owner  thereof,  holding  the 
same  in  trust  for  its  i)eople  for  purposes  of 
navigation,  fisheries,  and  commerce;  and 
that  the  state  has  no  authority  to  sell  or 
convey  the  lands,  or  any  portion  thereof, 
or  any  right  or  interest  therein,  except  for 
the  purpose  for  which  It  holds  said  lands  In 
trust,  as  aforesaid.  The  history  of  the  leg- 
islation alluded  to  in  the  complaint  is  sub- 
stantially repeated  by  the  answer.  The  de- 
fendants allege  that  the  lands  are  unsurvey- 
ed;  that  they  lie  without  the  meander  line 
of  the  United  States  surveys  along  the  shore 
of  the  bay;  that  they  have  never  been  sur- 
veyed, designated,  or  in  any  manner  set 
apart  by  the  Governor  of  the  state,  or  by 
any  other  authority,  for  the  use  or  benefit 
of  the  company;  that  no  portion  of  the  lands 
described  In  the  complaint  is  used  or  occu- 
pied by  the  plaintiff  company  for  any  pur- 
pose wiiatsoever;  that  the  same  Is  not  with- 
in their  right  of  way;  and  that  It  Is  at  least 
10  miles  south  of  the  western  terminus  of 
the  plaintifF's  railroad.  The  answer  con- 
cludes with  this  allegation:  "That  prior  to 
the  commencement  of  this  suit  one  C.  U. 
Evans  applied  to  purchase  «aid  tract  of  tide- 
laud  mentioned  and  described  in  paragraph 
5  of  plaintiff's  complaint  herein,  for  the  pur- 
pose of  diking  the  same  and  building  there- 
on docks,  warehouses,  etc.,  in  aid  of  com- 
merce and  navigation  of  said  water  of  said 
Alsea  Bay;  that  it  is  necessary  to  pass  over 
these  tidelands,  in  order  to  reach  the  deep 
water  of  Alsea  Bay,  and  to  build  and  con- 
struct on  the  same  wharves  or  other  struc- 
tures at  which  boats  may  land,  and  load  and 
unload  passengers  and  freight,  and  defend- 
ants are  about  to  sell  said  small  tract,  which 
is  only  a  small  portion  of  the  tidelands  of 
said  Alsea  Bay.  and  the  shore  thereof,  for 
the  purpose  of  securing  the  construction 
thereon  of  said  improvements  for  the  pur- 


pose to  aid  the  navigation  of  said  bay  and 
the  commerce  of  the  country  adjoining  said 
bay,  and  for  no  other  purpose  whatever." 
A  general  demurrer  to  the  answer  of  the 
defendant  was  overruled  by  the  circuit  court, 
and  afterwards  the  plaintiff  replied,  denying 
generally  and  specifically  each  and  every 
allegation  set  out  in  the  defendants'  further 
and  separate  answer  and  defense.  At  the 
trial  the  circuit  court  made  findings  of  fact 
and  conclusions  of  law,  and,  based  thereon, 
entered  a  decree  dismissing  the  suit  and  dis- 
solving the  temi>orary  injunction,  from  which 
the  plaintiff  appeals. 

J.  K.  Weatherf ord  ( Weatherf ord  4  Weath- 
erford,  on  the  brief),  for  appellant.  A.  M. 
Crawford  (I.  H.  Van  Winkle  and  Roy  F. 
Shields,  on  the  brief),  for  respondents. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1,  21  One  question  raised  In  this  pro- 
ceeding is  whether  the  title  of  the  act  of 
1874.  it  being,  "An  act  to  provide  for  the 
construction  of  the  Willamette  Valley  & 
Coast  Railroad,"  is  sufiicient  to  authorise 
the  grant  of  lands  in  aid  of  the  construc- 
tion of  the  railroad  mentioned.  Another 
question  is  whether  or  not  the  state  Ims  pow- 
er in  any  event  to  make  a  grant  of  land  like 
the  one  In  question;  the  contention  for  the 
defendants  being  that  to  do  so  is  in  deroga- 
tion of  the  sovereignty  of  the  state  and  be- 
yond the  power  of  the  ilieglslatnre  to  enact 
as  the  law  of  the  land.  These  questions  were 
properly  raised  by  the  demurrer  to  the  com- 
plaint; for  the  court  takes  Judicial  notice 
of  all  the  acts  of  the  Legislative  .\ssembly 
of  the  state,  and  It  Is  unnecessary  to  prove 
them,  or  to  make  findings  of  fact  with  re- 
spect thereto.  The  affirmative  answer  of  the 
defendants  is  nothing  more  than  a  restate- 
ment of  its  demurrer,  coupled  with  an  argu- 
ment in  Its  support.  Moreover,  the  plaintiff 
might  well  have  stood  upon  its  demurrer  to 
the  further  and  separate  answer.  Neither  in 
the  briefs  nor  at  the  argument  was  any  ques- 
tion of  fact  presented  to  the  court,  and  the 
only  contention  Is  based  upon  the  matters  of 
law  already  alluded  to.  As  presented  by  the 
counsel  for  the  respective  parties,  the  court 
will  consider  the  question  solely  as  to  the 
matters  of  law  presented  by  the  pleadings. 

(3,  4]  It  is  urged  on  the  part  of  the  defend- 
ants that  to  say  in  the  title  of  the  act  of 
1874  that  it  Is  "to  provide  for  the  construc- 
tion of  the  Willamette  Valley  &  Coast  Rail- 
road" does  not  Indicate  that  a  grant  of  any 
state  lands  was  to  be  made  to  the  company, 
and  that  such  a  grant,  not  being  germane  to 
the  title,  cannot  stand.  "Provide"  means  "to 
obtain  or  make  ready  supplies  or  means  for 
future  use."  Standard  Dictionary.  Also: 
"To  look  out  for  In  advance ;  to  procure  be- 
forehand ;  to  prejMire ;  to  supply,  afford,  con- 
tribute; to  furnish,  procure  things  in  ad- 
vance; to  take  measures  in  view  of  an  ex- 
pected or  possible  need."    Webster's  New  In- 
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ternatlonal  Dictionary.  Further:  "To  pro- 
cure or  furnish  supplies,  means  of  defense, 
or  the  like,  as  to  provide  liberally  for  the 
table;  to  make  ready,  prepare."  Century 
Dictionary.  The  act  of  1874  by  its  terms 
granted  the  tldelands  In  the  then  county  of 
Benton  to  the  Willamette  Valley  &  Coast 
Railroad  Company,  and  authorized  It  to 
mortgage  them,  under  certain  conditions,  for 
the  purpose  of  raising  funds  for  the  con- 
struction of  the  r^ad.  Within  the  meaning 
of  the  deflnitlons  of  the  term  "prorlde,"  as 
noted  above,  this  was  clearly  germane  to  the 
title  of  the  act.  It  was  plainly  notice  to 
any  legislator  voting  upon  the  bill  that  the 
state  intended  In  some  way  to  aid  the  con- 
struction of  the  road.  It  is  not  necessary 
that  the  title  to  an  act  should  be  as  full  and 
complete  in  its  terms  as  the  act  Itself.  It  is 
enough  if  the  title  is  a  fair  Index  of  the  gen- 
eral purposes  of  the  proiMsed  law.  The  de- 
tails may  properly  be  worked  out  In  the  body 
of  the  act.  They  are  not  necessarily  a  part 
of  the  title.  Every  intendment  Is  In  favor  of 
the  constitutionality  of  an  act  of  the  Legis- 
lative Assembly;  and  if,  by  any  fair  Infer- 
ence, the  terms  of  the  statute  may  be  found 
to  be  cognate  to  the  terms  of  the  title  the 
law  will  stand,  and  will  not  be  declared  un- 
constitutional. Provision  for  the  construc- 
tion of  the  WUlamette  Valley  &  Coast  Rail- 
road is  the  only  subject  mentioned  In  the  ti- 
tle of  the  act  in  question.  We  conclude  that 
within  the  meaning  of  section  20,  art.  4,  of 
the  state  Constitution,  the  grant  of  land  and 
other  matters  set  forth  in  the  act  Itself  are 
properly  connected  with  Its  subject,  and  that, 
as  against  objections  to  the  title,  the  statute 
In  question  Is  valid.  State  v.  Shaw,  22  Or. 
287,  29  Pac.  1028 ;  State  T.  Koshland,  25  Or. 
178,  35  Pac.  32;  Lynch  v.  Murphy,  119  Mo. 
163,  24  S.  W.  774;  People  ex  rel.  v.  Kirk, 
162  111.  138,  45  N.  E.  830,  53  Am.  St.  R^. 
277.  Many  other  decisions  of  our  own  Su- 
preme Court  and  of  other  state  and  federal 
courts  might  be  cited,  but  these  are  sufficient 
for  Illustration. 

[C]  It  Is  well  settled  that  the  tldelands 
laid  bare,  and  anon  flooded  by  the  sea  as  It 
ebbs  and  flows,  became  the  property  of  the 
state  on  its  admission  into  the  Union.  In 
the  title  thus  conferred  upon  the  state,  there 
are  two  elements — the  Jus  privatum,  or  pri- 
vate right,  and  the  Jus  publicum,  or  public 
authority.  The  former  Is  a  species  of  pri- 
vate property  which  a  state  holds  In  the 
same  way  that  an  Individual  citizen  owns 
land  which  he  has  acquired  from  the  United 
States  by  any  of  the  methods  provided  for 
the  sale  of  the  public  domain,  or  from  any 
private  person  by  purchase  and  conveyance. 
This  private  property  In  tldelands,  the  state, 
by  its  Legislative  Assembly,  may  grant  to 
any  one  In  any  manner,  or  for  any  purpose, 
not  forbidden  by  the  Constitution,  and  the 
grantee  will  thereby  take  the  title  described 
In  the  grant  as  absolutely  as  If  the  transac- 
tion were  between  individuals;  one  convey- 


ing bis  private  lands  to  the  other.  The 
state,  however,  cannot  abdicate  or  grant 
away  the  other  element  of  Its  title  to  tide- 
lands — the  Jus  publicum,  or  public  authority 
over  them.  This  Is  the  dominion  of  govern- 
ment or  sovereignty  in  the  state,  by  which 
it  prevents  any  use  of  lands  bordering  on 
the  navigable  waters  within  the  state  which 
will  materially  Interfere  with  navigation  and 
commerce  thereon.  For,  by  the  tenets  of 
the  common  law,  as  well  as  by  the  terms  of 
the  act  of  Congress  of  February  14,  1858,  c 
33,  11  Stat  383,  admitting  Oregon  as  a  sUte 
Into  the  Union,  the  rivers  and  waters  form- 
ing a  boundary  between  it  and  other  states 
"and  all  the  navigable  waters  of  said  state 
shall  be  common  highways  and  forever  free 
as  well  to  the  Inhabitants  of  said  state  as  to 
all  other  citizens  of  the  United  States." 

The  controlling  precedent  In  this  state — 
the  landmark  to  which  all  subsequent  deci- 
sions of  this  court  on  this  subject  are  refer- 
able— Is  the  masterly  opinion  of  Justice 
Lord,  in  Bowlby  v.  Shlvely,  22  Or.  410,  30 
Pac.  154,  the  doctrine  of  which  was  affirmed 
in  the  Supreme  Court  of  the  United  States, 
on  writ  of  error,  by  a  unanimous  opinion, 
after  thorough  examination  and  discussion 
of  the  whole  subject.  Shlvely  v.  Bowlby,  152 
U.  S.  1,  14  Sup.  Ct.  548,  38  L.  Ed.  331.  Sum- 
ming up  (he  results  of  his  exhaustive  re- 
search In  the  case.  Justice  Lord  says:  "When 
the  state  of  Oregon  was  admitted  Into  the 
Union,  the  tldelands  became  Its  property, 
and  subject  to  its  Jurisdiction  and  disposal: 
that.  In  the  absence  of  legislation  or  us- 
age, the  common-law  rule  would  govern  the 
rights  of  the  upland  proprietor,  and  by 
that  law  the  title  to  them  is  in  the  state; 
that  the  state  has  the  right  to  dispose 
of  them  in  such  manner  as  she  might  deem 
proper,  as  Is  frequently  done  in  various 
ways,  and  whereby  sometimes  large  areas 
are  reclaimed  and  occupied  by  cities,  and 
are  put  to  public  and  private  uses;  state 
control  an<  ownership  therein  being  supreme, 
subject  only  to  the  paramount  right  of  navi- 
gation and  commerce.  The  whole  question 
Is  for  the  state  to  determine  for  Itself.  It 
can  say  to  what  extent  It  will  preserve  Its 
rights  of  ownership  In  them  or  confer  them 
on  others.  Our  state  has  done  that  by  the 
legislation  already  referred  to,  and  oar 
courts  have  declared  Its  absolute  property 
In  and  dominion  over  the  tldelands  and  its 
right  to  dispose  of  its  title  In  such  manner 
as  It  might  deem  best,  unaffected  by  any 
'legal  obligation  to  recognize  the  rights  of 
either  the  riparian  owners  or  those  who  had 
occupied  such  tldelands,'  other  than  it  chose 
to  resign  to  them,  subject  only  to  the  para- 
mount right  of  navigation  and  the  uses  of 
commerce."  The  principles  announced  In 
that  case  have  never  been  disturbed  by  any 
decision  of  this  court,  and  they  are  yet  to 
be  challenged  by  any  ruling  of  the  federal 
courts.  They  are  part  of  the  Jurlsprudenoe 
of  the  state,  and  have  become  a  settled  rule 
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of  property.  They  constitate  the  foandatlon 
of  many  holdings,  both  great  and  small,  and 
to  overturn  them  now,  If,  indeed,  they  ever 
could  have  been  disturbed,  would  be  to  In- 
yoke  confusion  where  certainty  ought  to  be 
thoroughly  established. 

The  def«idant8  contend  that  the  state 
holds  the  legal  title  to  and  dominion  over 
tidelands  by  virtue  of  its  sovereignty,  and 
In  trust  for  all  the  people  for  the  purposes  of 
navigation,  fisheries,  and  commerce,  and  that 
the  title  that  the  state  holds  to  its  tidelands 
Is  Incident  to  and  a  part  of  Its  sovereignty 
which  cannot  be  surrendered  or  alienated, 
except  for  some  public  purpose,  or  any  rea- 
sonable use  for  the  public  benefit.  The  fal- 
lacy of  these  contentions  at  this  juncture  is 
that  they  make  no  distinction  between  the 
Jus  privatum  and  the  Jus  publicum,  both  of 
which  are  elements  in  the  state's  complete 
title.  It  is  the  Jus  publicum,  or  govern- 
mental prerogative  alone,  which  the  state 
holds  In  trust  and  cannot  repudiate  or  lay 
aside.  On  the  other  band,  like  any  other 
owner,  it  may  transfer  its  tidelands,  so  far 
as  the  Jus  privatum  is  concerned,  always 
with  the  condition  implied  by  law  that  the 
grant  Is  subject  to  the  paramount  rights  of 
navigation  and  commerce  over  the  waters. 

The  principal  case  relied  upon  by  defend- 
ants is  that  of  the  Illinois  Railroad  Company 
T.  Illinois,  14e  U.  8.  387,  13  Sup.  Ct.  110,  36 
L.  Ed.  1018.  The  state  of  Illinois  bad  grant- 
ed to  the  railroad  company  a  right  of  way 
200  feet  wide  from  Cairo  to  Chicago,  over 
the  lands  and  waters  of  the  state,  and  by 
consent  of  the  latter  city,  so  far  as  Its  inter- 
ests were  concerned,  the  right  of  way  was 
located  along  the  margin  of  Lake  Michigan, 
and  an  embankment  was  raised  and  so  pro- 
tected from  the  violence  of  storms  on  the 
lake  as  to  make  the  way  safe  as  a  roadbed. 
From  water  front  lots,  adjacent  to  this  levee 
and  owned  by  It,  the  company  built  docks 
extending  out  to  the  deep  water  of  the  lake. 
Afterwards  the  Illinois  Legislature  passed  a 
law  granting  to  the  company  the  bed  of  the 
lake  along  a  mile  and  a  half  of  the  city 
water  front,  and  extending  with  that  width 
a  mile  out  Into  and  including  most  of  the 
outer  harbor.  This  law  was  repealed  by 
subsequent  legislation.  The  Supreme  Court 
of  the  United  States  held  that  the  repeal 
was  a  valid  exercise  of  legislative  power, 
on  the  ground  that  the  abrogated  law  under- 
took to  invest  the  company  with  rights  mani- 
festly inimical  to  navigation  and  commerce, 
in  that  it  assumed  to  grant  away  lands  sub- 
Jac^it  to  the  navigable  waters  of  the  lake. 
At  the  same  time  and  In  the  same  case,  the 
court  protected  the  company  in  its  use  and 
enjoyment  of  its  embankment,  although  It 
occupied  part  of  the  original  margin  of  the 
lake  and  the  water  thereof,  and  In  the  main- 
tenance of  Its  docks,  subject  to  the  condition 
that  they  should  not  extend  Into  the  lake 
beyond  the  point  of  practical  navigability. 
In  Lewis  V.  Portland,  25  Or.  183,  168,  35  Pac. 


25«,  22  L.  R.  A.  736,  42  Am.  St.  Rep.  772, 
the  case  of  Illinois  Central  Railroad  Com- 
pany V.  Illinois,  supra,  was  construed  by 
this  court,  In  the  opinion  of  the  then  Chief 
Justice  Lord,  not  to  be  in  conflict  with  the 
doctrine  that  the  state  may  part  with  the 
private  title  to  Its  tidelands,  suhject  to  its 
sovereign  prerogative  of  so  regulating  th^r 
subsequent  use  that  navigation  and  com- 
merce upon  the  navigable  waters  wUl  not  be 
materially  Impeded.  Another  case  cited  by 
the  defense  is  People  v.  Kerber,  152  Cal.  731, 
93  Pac.  878,  125  Am.  St.  Rep.  83 ;  but  it  only 
decides  that  title  by  prescription  cannot  be 
acquired  as  against  the  Jus  publicum;  and 
that  the  Constitution  of  the  state  of  Cali- 
fornia forbade  the  sale  of  tidelands  situated 
within  two  miles  of  an  Incorporated  town. 

City  of  Oakland  v.  Oakland  Water  Front 
Company,  118  Cal.  160,  50  Pac.  277,  another 
case  cited  by  counsel  for  the  defendant,  holds 
that:  'The  state  has  full  power  to  alienate 
lands  which  are  covered  and  uncovered  by 
the  dally  flux  and  reflux  of  the  tides,  subject 
only  to  the  rights  of  the  public  to  use  them 
for  the  purposes  of  navigation  and  fisheries; 
and  such  lands  are  alienable  in  private  own- 
erRbip,  where  capable  of  reclamation  without 
detriment  to  the  public  right,  and  especially 
where  their  reclamation  would  be  of  advan- 
tage to  navigation  and  commerce."  In  that 
very  case,  Mr.  Chief  Justice  Beatty,  who 
wrote  the  majority  opinion,  used  this  lan- 
guage: "A  grant  by  the  state  of  Callfomia, 
therefore,  of  mud  flats  and  shoals  between 
high  and  low  tide  on  the  margin  of  the  bay 
of  San  Francisco  cannot  be  held  to  have 
been  In  excess  of  the  legislative  power.  In 
the  absence  of  any  proof  that  such  grant 
has  seriously  impaired  the  power  of  succeed- 
ing Legislatures  to  regulate,  protect,  Im- 
prove, or  develop  the  public  rights  of  navi- 
gation or  fisheries,  and  in  this  case  It  does 
not  appear  that  the  grant  to  Oakland,  as 
here  construed,  would  have  that  effect,  if 
transferred  to  a  natural  person  or  private 
corporation."  The  case  turned,  not  upon  the 
power  of  the  state  to  convey  such  lands  upon 
the  conditions  named,  but  ui>on  the  authority 
of  the  city  of  Oakland  to  grant  away  In 
8olid»  the  whole  of  its  water  front,  not  only 
the  tide  fiats,  but  also  beyond  the  low-water 
line  to  the  middle  of  the  ship  channel.  The 
court  very  properly  construed  Its  charter  to 
give  it  no  such  power,  neither  by  its  terms 
nor  by  Implication,  because  conveyance  of 
the  land  under  the  ship  channel,  or  actual 
navigable  water,  would  be  hostile  to  the  pub- 
lic right  of  navigation  and  commerce. 

And  so  in  the  other  cases  cited  In  oppo- 
sition to  plaintiff's  bill.  Tbey  all  recognize 
the  authority  of  the  state  to  grant  the  jus 
privatum  in  its  tidelands,  which  the  grantee 
may  hold  and  enjoy  as  private  property  In 
subordination  to  the  jus  publicum,  contin- 
ually Inherent  in  the  state,  to  regulate  the 
use  of  such  lands,  so  that  there  shall  be  no 
material  encroachment  upon  commerce  and 
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navigation.  It  Is  settled,  therefore,  that 
the  state  of  Oregon  had  an  estate  In  the 
tldelands  within  Its  boundaries  which  was 
properly  the  subject  of  a  grant  to  private 
l>artles.  It  remains  to  determine  whether, 
In  the  present  instance,  the  state  of  Oregon 
has  parted  with  that  estate  in  the  lands  in 
question. 

[6]  The  terms  of  the  first  section  of  the 
original  act  of  October  24,  1874,  are:  "That 
there  be  and  Is  hereby  granted  to  the  Wil- 
lamette Valley  &  Coast  Railroad  Comiiany, 
or  its  assigns,  nil  the  tide  and  marsh  laudi} 
situated  in  said  county  of  Benton  •  *  * 
provided,  that  the  said  company  shall,  with- 
in thirty  days  after  the  passage  of  this  act, 
file  with  the  Secretary  of  State  their  ac- 
ceptance of  said  grant  *  *  *  and  that 
upon  the  filing  of  said  acceptance  as  afore- 
said the  company  shall  have  and  become  in- 
vested with  and  In  absolute  title  to  said 
lands  aforesaid  and  afterwards  to  be  set 
apart  and  designated."  This  section  remain- 
ed undisturbed  throughout  the  several  en- 
actments dealing  with  the  grant  until  the 
act  of  February  2.3,  lOOi),  purporting  to  re- 
peal it.  The  words  of  the  original  section 
are  those  of  present  grant,  creating  an  es- 
tate In  prtesenti.  It  depends  uiwn  no  con- 
dition but  the  acceptance  thereof  by  the 
company  within  SO  days,  subject  of  course 
to  the  terms  of  the  act.  The  required  ac- 
ceptance is  conceded  and  determined  by  the 
circuit  court  to  be  a  fact.  In  addition  to  all 
this,  by  the  act  of  February  5,  1885  (Laws 
1885,  p.  5),  the  title  of  the  company  to  lauds 
mentioned  In  the  Acts  of  1874,  p.  51,  and 
1878,  p.  1,  was  in  so  many  words  ratified 
and  confirmed,  and,  in  the  language  of  sec- 
tion 3,  "this  state  hereby  expressly  waives 
all  rights,  reserved  under  the  said  acts  and 
nothing  therein  contained  and  no  failure  to 
comply  with  any  of  the  provisions  thereof 
shall  be  construed  to  have  worked  a  for- 
feiture of  any  of  the  grants,  rights,  privi- 
leges or  immunities  granted,  or  intended  to 
be  granted  In  either  of  said  acts."  This 
statute  is  said  by  defendant's  counsel  to 
be  of  no  effect,  because  its  title  and  first  sec- 
tion purport  in  terms  merely  to  re-enact  the 
former  law.  This  would  be  a  valid  objection 
to  the  act  of  1885,  if  that  were  the  en- 
tire title  or  all  the  act  itself;  for,  by  the 
(^on.stitution  of  this  state  (article  4,  §  22), 
"no  act  shall  ever  be  revised  or  amended  by 
a  mere  reftrence  to  its  title,  but  the  act  re- 
vised or  section  amended  shall  be  set  forth 
and  pul>lished  at  full  length."  The  title 
of  the  act  of  February  5,  188.">,  reads  thus: 
"An  act  to  re-enact  and  amend  an  act,  ap- 
proved October  24,  1874,  entitled  'An  ac-t 
to  provide  for  the  construction  of  the  Willa- 
mette Valley  &  Coast  Railroad,'  as  amended 
by  tl»e  act  approved  October  14,  1878,  en- 
titled 'An  act  to  amend  an  act  entitled  "An 
act  to  provide  for  the  construction  of  the 
Willamette  Valley  &  Coast  Uallroad."  ap- 
proved October  24,  1874,'  and  to  confirm  the 


rights  of  the  said  railroad  company  under 
the  said  acts."  It  Is  true  that  the  first  sec- 
tion of  the  act  of  1885  says,  after  referring 
to  the  former  act,  that  the  same  "be  and  the 
same  is  hereby  re-enacted  with  the  amend- 
ments hereinafter  specified."  For  the  rea- 
sons hereinbefore  specified,  this  much  of  that 
act  should  be  held  for  naught;  but,  in  pur- 
suance of  the  legislative  intention,  announced 
in  the  title,  to  amend  the  previous  legisla- 
tion, section  2  of  the  act  of  1885  reads  thus: 
"That  section  5  of  said  act,  approved  October 
24,  1874,  as  amended  by  the  said  act,  ai)- 
proved  October  14,  1878,  be  and  the  same  is 
hereby  amended  so  as  to  read  as  follows: 
Section  .5.  That  the  time  for  the  completion 
of  the  said  Willamette  Valley  &  Coast  Rail- 
road, by  said  railroad  company,  from  the 
tide  water  on  Yaquina  Bay  to  the  city  of 
Corvalils,  in  Benton  county,  Oregon,  be  and 
the  same  is  hereby  enlarged  and  extended 
for  seven  years  from  October  14,  1878." 
Sanction  for  so  much  of  the  law  of  1885 
is  found  in  that  part  of  the  title  prescribing 
that  this  is  an  act  to  amend  the  former 
legislation.  The  Legislative  Assembly  also 
announced  in  the  title  to  the  act  that  it  was 
the  intention  to  confirm  the  rights  of  the 
said  railroad  company  under  the  said  acts, 
and  this  formed  the  proper  basis  for  section 
3,  already  alluded  to,  coufirmiug  the  title 
of  the  railroad  company,  and  waiving  all 
rights  on  behalf  of  the  state  reserved  un- 
der the  former  acts. 

[7J  The  only  penalty,  In  the  nature  of  a 
defeasance  of  the  grant,  prescribed  in  the 
former  legislation,  was  to  the  effect  that. 
If  the  company  should  fail  to  complete  and 
eiiulp  the  road  from  tidewater  on  Yaquina 
Bay  to  the  city  of  Corvalils  within  the  time 
specified  in  the  acts,  then,  in  such  case,  the 
act  conferring  the  grant  should  become  void, 
and  the  property  and  rights  granted  to  said 
company  should  become  forfeited  to  the 
state.  No  issue  Is  raise<l  on  that  question  in 
this  case,  and  no  allusion  is  made  to  the 
completion  or  noncomi>letlon  of  the  road  in 
any  of  the  pleadings  here.  We  therefore 
have  no  ground  for  saying  the  legislation  was 
void,  and  hence  not  the  subject  of  amend- 
ment; but,  conceding  for  the  argument's 
sake,  that  the  road  was  not  completed  within 
the  time  specified  by  the  law  conferring  the 
grant,  the  act  of  1885  cured  the  defect  by 
the  waiver  of  the  state  of  ail  the  rights  of 
forfeiture  or  defeasance  which  might  accrue 
to  it  under  a  supix>sed  failure  of  the  com- 
pany to  comply  with  the  terms  of  the  grant. 

In  Miller  v.  Wattier,  44  Or.  347,  353,  75 
Pac.  209,  the  court  had  mider  consideration 
the  legislation  relating  to  swamp  lands  of 
the  state.  The  early  enactments  required  the 
purcha.ser  to  reclaim  the  swamp  land  either 
by  diking,  drainage,  or  otherwise  within  10 
years  from  the  issuance  of  his  certificate  of 
purchase,  and  that,  hi  default  of  so  doing, 
tlie  title  should  revert  to  the  state.  Sub- 
sequent legislation  provided  that  on  certain 
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conditions  a  deed  should  issue  to  the  pur- 
chaser without  his  baying  shown  reclamation 
ot  the  land.  Commenting  upon  this  stage  of 
the  case,  the  court  said:  "While  it  was  and 
Is  i>erfectly  competent  for  the  state  to  im- 
pose such  terms  and  conditions  as  it  may 
deem  proper,  relative  to  the  sale  and  dis- 
posal of  its  public  lands,  it  could  unquestion- 
ably, if  it  saw  fit,  waive  the  forfeiture. 
Whether  the  land  board  could  make  such  a 
waiver  without  authority  from  the  Legisla- 
ture is  not  clear.  •  *  •  PlalntilTs  cause, 
however,  has  not  to  depend  ui>on  that,  for 
the  Legislature  has  itself,  by  section  5  of 
the  act  of  1887  [Laws  1887,  p.  10],  by  ex- 
plicit and  positive  declaration,  waived  both 
the  reversion  end  the  forfeiture.  It  applied 
to  any  legal  applicant  who  had  complied 
with  the  provisions  of  the  act  of  October  2ti, 
1870  [Laws  1870,  p.  54],  including  the  pay- 
ment of  the  20  per  centum  of  the  purchase 
price  prior  to  January  17,  1870,  and  declared 
that  such  a  one,  without  reclamation,  upon 
imyment  of  the  balance  of  the  purchase  price 
prior  to  January  1,  1889,  shall  receive  a  deed 
for  the  land,  provided,  further,  that  no  deed 
shall  issue  to  any  one  person  for  more  ttian 
040  acres.  PlaintUTs  predecessor  was  clearly 
within  this  statute.  *  •  *  Being  relie%'ed 
of  making  reclamation,  he  has  complied  with 
every  feature  of  this  late  act,  and  the  waiver 
of  forfeiture  in  his  l>ehalf  is  operative  to  en- 
titie  him  to  a  deed."  So  in  this  case  it  was 
competent  for  the  Legislature  to  waive  the 
forfeiture  and  confirm  the  title  of  the  com- 
pany to  the  tidelands  in  question,  although 
they  might  not  have  complied  strictly  with 
the  terms  of  the  act  requiring  the  completion 
ot  the  road  within  a  certain  time. 

[I.  t]  Again,  the  defendants  contend  that 
"the  attempted  grant,  being  in  the  nature  of 
a  float,  no  title  vested  in  any  of  the  land 
whatever  until  surveyed  and  designated  by 
the  Governor  as  in  the  act  provided,  and  that 
an  officially  authorized  survey  is  an  indis- 
peiuHible  prerequisite  to  the  passage  of  title 
under  any  general  grant  of  public  lands, 
within  the  ordinary  rule  that  identification 
of  the  subject  is  an  essential  element  in  a 
transfer  of  property  under  any  form  of  con- 
veyance." "Float"  is  a  term  applied  to  a 
grant  of  land  by  the  government,  the  land 
not  having  been  specifically  selected;  that  is, 
a  general  grant  of  a  certain  amount  of  laud 
to  be  selected  In  the  future  by  the  grantees. 
3  Words  and  Phrases,  2850,  and  authorities 
there  noted.  In  support  of  this  phase  of  the 
defendants'  contention,  they  liave  cited  two 
classes  of  cases,  one  depending  upon  the  con- 
struction of  the  laws  of  the  United  States 
relating  to  swamp  lands,  and  the  other  upon 
statutes  granting  to  railroads  lands  to  be 
within  certain  distance  of  the  line  of  the 
road  thereafter  to  be  laid  out.  A  type  of 
the  first  class  of  cases  ia  that  of  the  Rogers 
I.ooomotive  Machine  Works  v.  American  Im- 
iniKrant  Company,  164  U.  S.  559,  570,  17 
Huv.  Ct.  188,  41  L.  Ed.  552.    l^he  issue  before 


the  court  in  that  case  was  whether  the  land 
in  question  there  was  subject  to  the  provi- 
sions of  the  swamp  land  act  of  Congress  of 
September  28,  1850,  or  the  act  of  Congress 
of  May  15,  1856,  granting  land  to  Iowa  to 
aid  in  the  construction  of  various  railroads 
in  that  state.  In  the  swamp  land  act,  there 
were  words  of  present  grant;  but  there  were 
also  other  conditions,  requiring  the  Secretary 
of  the  Interior  to  make  out  accurate  lists 
and  plats  of  such  land  and  transmit  them  to 
the  Governor  of  the  state,  upon  whose  re- 
quest therefor  the  Secretary  of  the  Interior 
was  required,  in  the  language  of  the  statute, 
to  "cause  a  patent  to  be  issued  to  the  state 
therefor  and  on  that  patent  the  fee  simple 
to  said  lands  shall  vest  in  the  state."  The 
general  government,  as  well  it  might,  pre- 
scribed various  conditions  necessary  to  the 
completion  of  the  process  of  diverting  its 
title  to  the  swamp  lands  from  itself  to  the 
state,  and  it  had  a  right  to  require  that  un- 
til all  those  conditions  were  met  and  satlsfled. 
the  title  should  not  pass.  This  it  did  when 
it  said  in  the  statute  that  "on  that  patent 
the  fee  simple  to  said  lands  shall  vest  in  the 
state."  Here,  however,  no  such  conditions 
are  imposed.  By  the  very  words  of  the  stat- 
ute, the  land  is  granted,  and  the  title  inures 
to  the  company  on  its  acceptance  of  the  grant 
under  the  terms  of  the  act.  A  characteristic 
example  of  the  other  class  of  cases  relied 
upon  by  the  defendant  on  this  phase  of  the 
case  is  Wisconsin  Railroad  Company  v.  Price 
County,  133  U.  S.  496,  10  Sup.  Ct.  341,  33  L. 
Ed.  687.  In  that  case  the  United  States 
government  had  granted  to  the  state  of  Wis- 
consin, for  the  purpose  of  aiding  In  the  con- 
struction of  a  railroad,  every  alternate  sec- 
tion of  public  land,  designated  by  odd  num- 
liers,  for  10  sections  in  width  on  each  side 
of  the  road  to  be  thereafter  located,  and  pro- 
vided that  no  patent  should  issue  for  the 
land,  except  as  the  road  should  be  laid  out 
and  completed  in  sections  of  20  miles.  It  la 
manifest  that  there  was  no  standard  of  iden- 
titication  for  any  of  these  lands  until  the 
road  was  so  laid  out  and  established;  and 
hence  the  location  and  construction  of  the 
road  was  a  condition  precedent  to  the  acqui- 
Bltion  of  title  to  the  land. 

As  before  pointed  out,  such  cases  can  have 
no  application  to  the  matter  in  Iiand.  The 
land  in  question  here  is  specifically  designat- 
ed as  the  tide  and  marsh  lands  in  Benton 
county.  Its  identity  is  demonstrated  by  the 
daily  action  of  the  sea  and  cannot  be  ques- 
tioned, as  that  Is  certain  which  can  be  made 
certain.  For  instance,  the  following  descrip- 
tions have  been  pronounced  effectual  to  pass 
title  by  deed:  "All  my  right,  title  and  inter- 
est in  Sacramento  city,  Upi)er  California, 
consisting  of  town  lots  and  buildings  there- 
on." Frey  v.  Clifford,  44  Cnl.  335.  "Lots 
3  and  4,  block  18,  A.  H."  Flegel  v.  Downing. 
54  Or.  40. 102  Pac.  178,  135  Am.  St.  Rep.  812. 
"All  real  estate,  water  rights  and  pro|)erty 
of  every  description  real  or  personal  in  the 
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state  of  Nevada  belonging  to  tbe  parties  of 
the  first  part,  or  either  of  them."  Brown  v. 
Warren,  16  Nev.  228.  "And  all  other  lands, 
tenements  and  hereditaments  belonging  to 
the  said  William,  Earl  of  Sterling,  within 
the  province  of  New  York."  Jackson  v.  De 
Lancey,  11  Johns.  365.  "All  the  lots  that 
he  then  owned  in  the  town  of  Frankfort, 
whether  he  had  a  legal  or  equitable  title 
thereto."  Starling  t.  Blair,  4  Bibb  (Ky.) 
288.  "Also  together  with  all  other  lands, 
that  may  not  have  been  heretofore  describ- 
ed, belonging  to  said  South  Park  Ck>mpany/' 
Clifton  Heights  Land  Company  t.  Randell, 
82  Iowa,  89,  47  N.  W.  905.  "The  entire  un- 
divided one-half  of  all  my  land  in  Texas." 
Witt  V.  Harlan,  66  Tex.  660,  2  S.  W.  41. 

It  is  true  that  it  Is  provided  in  the  legis- 
lation under  consideration  that  when  a  com- 
mission had  reported  that  10  miles  of  road 
had  been  completed  the  Governor  of  the  state 
will  cause  the  land  herein  granted  to  be  sur- 
veyed, designated,  and  set  apart  for  the 
benefit  of  said  company;  but  it  is  not  pro- 
vided in  the  act  anywhere  that  the  title  of 
the  company  depends  upon  the  survey  of  the 
lands.  The  completion  of  the  road  is  the 
only  condition  precedent  to  the  requirement 
of  tbe  survey.  It  is  admitted  by  the  plead- 
ing that  10  miles  of  the  road  were  finished, 
and  that  a  commission,  appointed  for  that 
purpose,  had  reported  the  same  to  the  Gov- 
ernor. Taking  all  the  terms  of  the  statute 
together,  the  condition  tliat  the  Ccovemor 
should  cause  the  land  to  be  surveyed  is  a 
mere  gratuity  or  part  of  the  grant,  and  does 
not  affect  the  title  passed  by  the  terms  of 
the  law.  In  the  absence  of  plain  words  post- 
poning the  taking  effect  of  the  grant  to  tbe 
time  when  tbe  survey  should  have  been  com- 
pleted. It  would  be  unjust  to  hold  that  the 
mere  default  of  the  Governor,  whether  de- 
signedly or  for  want  of  funds,  should  defeat 
tbe  title  which  was  granted  In  express  words 
in  the  first  section  of  the  act. 

[1(]  We  conclude,  then,  that,  so  far  as  the 
Jus  privatum  of  the  state  in  the  tldelands 
mentioned  is  concerned,  the  state  has  parted 
with  its  title  to  the  Willamette  Valley  ft 
Coast  Railroad  Company,  of  which  the  plain- 
tiff here  is  by  mesne  conveyances  admitted  to 
be  tbe  successor  in  interest  So  far  as  the 
state  had  private  property  in  the  land  at  the 
time  of  the  legislation  referred  to,  the  plaintiff 
now  has  the  same  private  property  In  those 
lands.  In  the  language  of  Mr.  Justice  Wol- 
verton,  in  Salem  Mills  Co.  v.  Lord,  412  Or. 
82,  69  Pac.  1033,  70  Pac.  832:  "The  state, 
under  the  Constitution,  can  no  more  exercise 
authority  over  property  not  Its  own,  except 
through  some  recognized  process,  such  as 
the  right  of  eminent  domain,  than  an  individ- 
ual. If  this  was  not  the  rule,  confiscation 
would  follow,  and  the  state  could,  without 
tbe  semblance  of  right,  deprive  its  citizens  of 
their  property  without  due  process  of  law, 
contrary  to  the  fourteenth  amendment  of 
the  federal  Constitution."    As  before  pointed 


out,  no  legislation  can  impair  tbe  Jus  publi- 
cum of  the  state  in  the  lands  under  consider- 
ation. Its  sovereign  authority  over  tbem  is 
undiminished  and  unaffected  by  any  of  tbe 
statutes  mentioned.  The  right  of  the  state 
so  to  regulate  the  use  of  tldelands  as  not  ma- 
terially to  Impede  the  public  right  of  naviga- 
tion la  a  constant  factor  in  every  title  relat- 
ing to  such  land,  but  regulation  is  not  con- 
fiscation. Tbe  Constitution  of  the  state  (ar- 
ticle 1,  S  18)  says:  "Private  property  shall 
not  be  taken  for  public  use,  nor  the  particu- 
lar services  of  any  man  be  demanded,  with- 
out just  compensation;  nor  except  in  case  of 
tbe  state,  without  such  compensation  first 
assessed  and  tendered."  The  repealing  act 
of  1909  does  not  profess  to  regulate  the  use 
of  those  lands.  Its  plain  purpose  is  to  destroy 
the  previous  legislation,  and,  In  effect,  at- 
tempts to  confiscate  the  lands  already  grant- 
ed by  the  state. 

In  the  case  of  the  Atlantic  Coast  Line 
Railroad  Company  v.  North  Carolina  Corpora- 
tion Commission,  206  U.  S.  1,  20,  27  Sup. 
Ct.  585,  502  (51  L.  Ed.  933),  tbe  court  says: 
"It  has  been  settled  that  the  right  of  owner- 
ship of  railway  property,  like  other  property 
rights,  finds  protection  In  the  constitutional 
guaranties;  and  therefore,  wherever  the  pow- 
er of  regulation  is  exerted  in  such  an  arbi- 
trary and  unreasonable  way  as  to  cause  It 
to  be,  in  effect,  not  a  regulation,  but  an  in- 
fringement upon  tbe  right  of  ownership,  such 
an  exertion  of  power  is  void,  because  re- 
pugnant to  tbe  due  process  and  equal  pro- 
tection clauses  of  the  fourteenth  amendment." 
If  regulation,  so  called,  which  amounts  to  a 
practical  Infringement  of  the  rights  of  prop- 
erty falls  within  tbe  ban  of  the  Constitution, 
equally  abhorrent  is  an  act  which  is  noth- 
ing le8s  than  confiscation,  pure  and  simple. 

With  the  wisdom  or  folly  of  the  legislation 
in  the  question,  we  have  nothing  to  do.  It 
may  have  been  popular  at  that  time  for  the 
Legislature  to  engage  in  a  project  of  pro- 
moting an  additional  outlet  for  the  products 
of  tbe  state,  by  which  they  might  go  unhin- 
dered to  tbe  sea.  At  this  time  it  might  be 
popular  if  we  should  declare  that  the  whole 
grant  was  properly  confiscated;  but  popu- 
larity is  not  the  rule  when  the  law  is  to  be 
declared.  Having  once  deliberately  granted 
away  the  title  to  the  land  in  question,  the 
state  cannot  recall  the  grant,  except  by  tbe 
exercise  of  eminent  domain,  with  provision 
for  compensation,  any  more  than  an  individ- 
ual can  deliberately  avoid  his  free  act  and 
deed.  Neither  can  the  Legislature  arbitrari- 
ly take  the  property  of  one  Individual  and 
give  or  sell  it  to  another. 

[11]  We  conclude  that  the  act  of  February 
23,  1909,  purporting  to  repeal  material  parts 
of  the  legislation  respecting  the  grant  in 
question,  is  in  violation  of  the  terms  of  the 
Constitution  and  affords  no  protection  to 
the  defendants  in  their  avowed  purpose  of 
selling  part  of  the  land  so  granted,  and  Sa- 
lem Mills  Company  v.  Lord,  supra,  is  a>i- 
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tborltT  for  enjoining  them  In  aaeb  an  at- 
tempt 

Tbe  decree  of  the  drcnlt  eonrt  Is  reversed, 
and  one  entered  here  in  accordance  with  the 
prayer  of  the  complaint 


(61  Or.  IM) 
liUMBEBMEN'S  NAT.  BANK  OF  POKP- 
LAND  T.  CAMPBELL. 

(Supreme  Court  of  Oregon.     Feb.  20,  1912.) 

1.  Bius  AND  Nona  (H  244,  896*)— Nonos 

AND     DeKAND — LlABIUTIBB    OF    IRDOBUB— 

Indobsxusnt  Bkfobx  Dsuvkbt. 

Where  a  person,  other  than  the  maker  of 
a  promisiory  note,  writes  his  name  on  the 
.beck  thereof  at  the  time  of  its  execution,  he  is 
prima  fade  a  second  indorser,  and  not  liable 
without  demand  and  notice. 

[Ed.  Note.— For  other  cases,  see  BUls  and 
Notes^^Cent  Dig.  H  664,  1022;    Dec  Dig.  || 

2.  Bnxa  AND  Nom  (H  28S,  896*)— Liabuj- 
TUfl  oir  iNDoasnotHT— NoirnBooTiABLK  Ih- 

■TBUUENT. 

A  person  indorsing  his  name  on  the  back 
of  a  nonnegotiable  instrument  is  liable  as  a 
maker,  without  demand  or  notice. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Note^Cent  Dig.  U  661.  998;    Dec  Dig.  H 

8.  Etidenck  (i  423*)— Pabol  Evidxkck— Lia- 

BIUTIES  ON  INDOBSBUENT. 

Where  scTeral  parties  sign  a  promissory 
note  as  makers,  but  some  of  them  are  sureties 
only,  their  true  relations  may  be  established 
by  parol  as  against  the  payee  or  holder  with 
knowledge  of  tbe  facts. 

[Ed.  Note.— For  other  cases,  see  Bridenee, 
Cent  Dig.  1 1962;  Dec  Dig.  {  423.*] 

4.  Biixs  AND  Notes  (i  242*)— Llabzutt  of 

INOOKSBB. 

Where  a  person  writes  his  name  on  the 
back  of  a  note  at  the  time  it  is  issued,  for 
the  pnriMse  of  procuring  credit  for  the  maker, 
or  if  the  person  so  signing  receiTod  a  part  of 
the  consideration  for  which  the  obligation  was 
given,  he  is  regarded  as  an  original  promisor. 
[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  560;   Dec  Dig.  |  242.*] 

H.  Bnxa  and  Notes  (|  246*)- Liabilitt  of 

INDOBSXB— INDOBSEMXNT  AFTEB  DSUTEBT. 

A  person  who,  after  delivery  of  a  nego- 
tiable instrument,  indorses  it  at  the  request  of 
the  maker,  and  by  agreement  with  the  payee 
that  the  time  for  tbe  payment  will  be  extended, 
or  for  any  other  leniency,  is  a  guarantor. 
'  [Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  656;  Dec  Dig.  {  24a*] 
&  Bnxfl  AND  Nom  ({  260*)— Liabiutt  of 

INDOBSBB. 

A  person  indorsing  a  note  Intended  for 
discount  under  an  agreement  with  all  parties 
that  Ills  signature  will  be  inoperative  until  in- 
dorsement by  the  payee,  is  liable  only  as  a 
second  indorser. 

[Ed.' Note.— For  other  cases,   see  Bills  and 
Notes,  Cent  Dig.  f  562;  Dec  Dig.  i  250.*] 

7.  Evidence  (|  423*)— Pabol  Bvidbnos— Lia- 
biutt OF  Indobsbb. 

As  between  the  parties  to  a  promissory 
note,  evidence  is  admissible  to  show  that  an 
irregular  indorser's  liability  is  not  what  It  ap- 
pears from  his  signature. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f  1962;  Dec  Dig.  i  423.*] 


8.  Etisbncb  (1 423*)— Pabol  Etidbnob— Lia- 
biutt on  Note. 

A  party  who  places  his  name  on  the  face 
of  a  note  as  a  maker  before  delivery  cannot  in 
an  action  on  the  instrument,  be  permitted  to 
show  by  parol  that  his  liability  thereon  was 
Jn  faet  as  an  indorser. 

[Ed.  Note.— For  other  cases,  see  Bvldeaee, 
Cent  Dig.  I  1962;  Dec  Dig.  i  423.*] 

9.  Etidbnob   (|  441*)— Pabol  Btidbnob— 
Liabiutt  of  Joint  PBOiasoB. 

The  liability  of  a  joint  promisor  on  a  nego- 
tiable promissory  note  is  not  changed  to  that 
of  an  indorser  by  a  letter  accompanying  the  in- 
strument stating  that  he  had  "udorsed"  it 

[Ed.  Note.— For  odier  eases,  see  Evidence, 
Gent  Dig.  ||  2030-2047;   Dec  Dig.  |  441.*] 

la  Evidencx    (I    423*)— Pabol    Evidbnob— 

NBOOTIABLB  iNSTBTriCBNTB  LaW. 

The  negotiable  instrument  law  (L^  O.  Lk 

SI  6834-6Q!»)  was  designed  to  harmonise  the 
edsions  in  respect  to  commercial  paper,  to 
give  negotiable  instruments  certainty,  and  to 
change  the  rule  of  constructton  as  to  the  lia- 
bility of  accommodation  parties  who  sicn  as 
joint  makers,  so  that,  under  L.  O.  L.  f  6860, 
subd.  7,  which  provides  that  when  an  instru- 
ment containing  tbe  words  "I  promise  to  pay" 
is  signed  by  two  or  mote  persons  they  are  deem- 
ed jointly  and  severally  liable,  and  section  6862, 
which  provides  that  an  accommodation  party 
Is  liable  to  a  holder  for  value  who  knew  at  the 
time  of  taking  the  instrument  that  he  was  only 
an  accommodation  party,  a  signer  of  a  nego- 
tiable instrument  who  subscribed  as  a  joint 
maker,  is  liable  thereon,  though  the  payee  may 
have  Imown  that  he  was  only  an  accommodation 
party,  and  parol  evidence  is  inadmissible  to 
alter  the  relation  assumed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  i  423.*] 

11.  BiLUB  and  NoiBfl  (f  462*)— Action— Db- 

FBN8B8— REUEF. 

In  an  action  on  a  promissory  note,  a  per- 
son who  appears  as  a  joint  maker  cannot  an- 
swer that  his  name  was  inadvertently  written 
on  the  face,  rather  than  as  an  indorser,  as 
such  a  matter  is  a  subject  of  exclusive  e^tr 
jurisdiction,  and  should,  under  L.  O.  L.  f  390, 
be  raised  by  a  complaint  in  equity  in  the  nature 
of  a  cross-bill  to  nave  the  alleged  mistake  cor- 
rected. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec  Dig.  f  462.*] 

Appeal  from  Circuit  Court  Multnomah 
County;.  3.  P.  Kavanaugh,  Judge. 

Action  by  the  Lumbermen's  National  Bank 
of  Portland  against  H.  C.  Campbell.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  Is  an  action  to  recover  money.  It  is 
alleged  in  the  complaint  in  effect  that  plaln- 
tifl  is  a  corporation ;  that  Halllday  Wither^ 
spoon  and  the  defendant  H.  C.  Oampbell, 
issued  to  plaintiff  a  promissory  note,  of 
which  the  following  Is  a  copy:  "$1,500.00. 
Portland,  Oregon,  August  24,  1909.  Ninety 
days  after  date,  I  promise  to  pay  to  the  or- 
der of  Lumbermen's  National  Bank  of  Port- 
land, fifteen  bundreA  dollars  for  value  re- 
ceived, with  interest  from  maturity,  pay- 
able on  demand,  at  the  rate  of  eight  per 
cent  ver  annum,  until  paid,  principal  and 
Interest  payable  in  V.  8.  gold  coin,  at  Lum- 
bermen's National   Bank  of  Portland,   Ore- 
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gon;  and  In  case  suit  or  action  is  Instituted 
to  collect  this  note  or  any  portion  tbereof,  I 
promise  to  pay  such  additional  sum  of  mon- 
ey as  tlie  court  may  adjudge  reasonable  as 
attorney's  fees  in  such  suit  or  action. 
[Signed]  Halliday  Witherspoon.  H.  C. 
Campbell.  No.  3,252.  Due  Nov.  22,  1909"— 
that  no  part  of  the  note  had  been  paid,  ex- 
cept the  Interest  to  December  22,  1909;  and 
that  1250  was  a  reasonable  sum  as  attor- 
ney's fees.  Campbell,  alone  answering,  de- 
nied the  material  averments  of  the  com- 
plaint For  a  further  defense,  he  alleged, 
in  substance,  that  at  plaintiff's  request,  ex- 
pressed by  its  cashier,  and  at  Witherspoon's 
solicitation  that  defendant  would  indorse 
the  note  and  become  liable  only  as  an  in- 
dorser,  be  consented  to  sign  the  writing, 
but  in  doing  so  Inadvertently  wrote  his 
name  on  the  face  of  the  instrument;  tliat 
he  tiad  no  interest  In  and  never  received  any 
part  of  the  money  advanced  by  plaintiff,  as 
it  well  knew;  that  as  such  indorser  he  bad 
the  right  to  require,  and  it  was  incumbent 
upon  plaintiff,  when  the  note  matured,  to 
present  it  to  and  demand  payment  from 
Witlierspoon,  and  if  the  instrument  was  dis- 
honored immediately  to  notify  the  defendant, 
which  duty  plaintiff  failed  to  perform;  and 
that  by  reason  tbereof  be  was  discharged 
from  all  liability  on  account  of  the  indorse- 
ment. The  reply  put  in  issue  tlie  allegations 
of  new  matter  in  the  answer,  and  the  cause 
having  been  tried  without  a  Jury  resulted 
in  a  Judgment  for  plaintiff  for  the  amount  of 
the  note  and  $150  as  attorney's  fees,  and  the 
defendant  appeals. 

Rufus  Mallory  (Dolph,  Mallory,  Simon  & 
Gearin,  on  the  brief),  for  api)eilaut.  H.  G. 
Piatt  (Piatt  &  Piatt,  on  the  brief),  for  re- 
spondent 

MOORE,  J.  (after  stating  the  facts  as 
above).  At  the  trial  the  defendant  under- 
took to  prove  the  averments  of  new  matter 
in  the  answer,  and  also  to  introduce  a  let- 
ter written  to  him  by  plalntllTg  proper 
agent,  wherein  It  was  said  in  part:  "Re- 
ferring to  Mr.  Witherspoon's  note  for  Jl,- 
.'iOO.OO,  indorsed  by  you,"  etc.  Upon  objec- 
tion, the  court  refused  to  receive  the  proof 
so  offered,  and  exceptions  were  allowed. 

[1]  It  is  maintained  by  defendant's  coun- 
sel that  the  rule  established  by  this  court 
makes  parol  evidence  admissible  to  show 
that  a  party  who  subscribed  his  name  to  a 
joint  and  several,  negotiable  promissory  note 
as  an  apparent  maker  was  only  a  surety, 
when  such  fact  was  known  to  the  payee  or 
to  a  holder,  and  any  act  of  either  of  the 
latter  that  prejudices  the  rights  of  the  sure- 
ty discbarges  him  from  liability.  Based  on 
this  legal  principle.  It  is  argued  that  where 
a  i)erson  Indorses  such  paiier  it  Is  immateri- 
al whether  he  writes  his  name  on  the  face 
or  the  back  of  the  instrument;  for,  under 
the  same  circumstances,  parol  evidence  Is 
adiulssible  to  prove  the  intention  of  the  par- 


ties, and  such  being  the  case  errors  were 
committed  in  rejecting  the  proof  offered.  It 
has  been  determined  by  our  decisions  that 
any  person,  other  than  a  maker,  who  writes 
his  name  on  the  back  of  a  negotiable  prom- 
issory note  at  the  time  of  its  execution,  or 
before  delivery,  is  prima  facie  a  second  in- 
dorser, whose  liability  as  such  entitles  him 
to  require  the  making  of  demand  and  the 
giving  of  notice.  Kamm  v.  Holland,  2  Or. 
59 ;  Cogswell  v.  Hayden,  5  Or.  22 ;  Deering 
v.  Creighton,  19  Or.  118,  24  Pac.  198,  20 
Am.  St  Rep.  800;  Wade  v.  Creighton,  25  Or. 
455,  36  Pac.  289. 

[2,  3]  Where,  however,  the  name  Is  so  ap- 
pended to  nounegotiable  instruments,  such 
Irregular  Indorser  is  held  liable  as  a  maker, 
and  not  entitled  to  Insist  that  demand  l>e 
made  or  notice  given.  Barr  v.  Mitchell,  7 
Or.  34C;  Osborne  v.  Hubbard,  20  Or.  318, 
25  Pac.  1021,  11  L.  R.  A.  833.  If  several 
parties  sign  a  negotiable  promissory  note 
as  makers,  but  some  of  them  are  sureties 
only,  their  true  relations  may  be  established 
by  parol  evidence  as  against  the  payee  or 
a  holder  of  the  instrument  witii  knowledge 
of  the  facts.  Flndley  v.  Hill,  8  Or.  247,  34 
Am.  Rep.  578;  Brown  v.  Rathburn,  10  Or. 
l.'W ;  Baker  v.  Elgin,  11  Or.  333,  8  Pac.  280; 
La  Grande  National  Bank  v.  Blum,  26  Or. 
49,  37  Pac.  48;  Montgomery  v.  Page,  20  Or. 
320,  44  Pac.  <i8i);  Hughes  v.  Pratt,  37  Or. 
45,  60  Pac.  707;  Hoffman  v.  Hablghorst,  38 
Or.  261,  63  Pac.  010,  53  L.  R.  A.  008. 

[4-7]  Quite  a  diversity  of  judicial  opinion 
exists  resiKicting  the  liability  of  a  party  who, 
as  an  apparent  stranger  to  a  negotiable  in- 
strument, writes  his  name  on  the  back  of  It, 
as  to  whether  he  is  a  joint  maker,  a  guar- 
antor, or  an  indorser.  The  question  has 
generally  been  determined  by  considering  the 
intention  of  the  parties  at  the  time  the  sig- 
nature was  thus  affixed.  The  weight  of  au- 
thority seems  to  support  the  rule  that  if, 
when  the  instrument  was  issued,  the  name 
was  so  written  for  the  purpose  of  procuring 
credit  for  the  maker,  or  if  the  person  so 
signing  received  part  of  the  consideration 
for  which  the  obligation  was  given,  be  is 
regarded  as  an  original  promisor.  After  de- 
livery of  a  negotiable  instrument,  if  he 
append  bis  name  to  the  back  of  it  at  the 
request  of  the  maker,  and  by  agreement  with 
the  payee  that  the  time  for  the  payment  will 
be  extended,  or  for  any  other  leniency,  he 
is  considered  a  guarantor.  If,  however,  the 
note  was  Intended  to  be  discounted,  and  he 
puts  his  name  on  the  back  of  it,  pursuant  to 
an  agreement  with  all  the  parties  that  his 
signature  will  be  inoperative  until  Indorsed 
by  the  payee,  he  is  accounted  as  a  second  in- 
dorser. He  can,  according  to  commercial 
usage,  legally  urge  the  making  of  demand 
and  the  giving  of  notice  when  either  of  such 
relatione  necessitates  a  compliance  with  such 
requirements.  Rey  v.  Simpson,  22  How. 
341,  16  L.  Ed.  200.  As  between  the  parties 
themselves,  parol  evidence  is  admissible  to 
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show  that  the  liability  of  an  irregular  in- 
dorser  Is  not  that  which  It  appears  from  his 
signature,  but  depends  upon  the  intention 
of  such  parties.  1  Am.  &  Eng.  Ency.  Law 
(2d  Ed.)  343;   7  Cyc.  669. 

Under  our  decisions,  if  a  party,  in  order  to 
loan  credit  to  the  malcer  of  a  negotiable 
promissory  note,  sign  his  name  on  the  back 
of  the  instrument  before  it  Is  delivered,  is  to 
be  regarded  as  a  second  indorser,  who  incurs 
no  liability  until  the  note  is  assigned,  the 
security  thus  attempted  to  be  furnished 
would  appear  to  be  of  little  value.  In  such 
case,  unless  the  payee  Indorsed  "without  re- 
course," the  second  Indorser,  If  compelled  to 
liquidate  the  note,  could  recover  from  the 
payee,  as  the  first  indorser,  the  sum  of  mon- 
ey he  had  been  obliged  to  pay,  la  order  to 
discharge  the  debt  Transferring  commer- 
cial paper  with  such  restrictions  tends  to 
impair  its  value;  and  hence  It  would  seem 
that  the  conclusion  heretofore  reached  by 
this  court  with  respect  to  the  rights  of  a 
surety  for  the  maker  as  a  second  indorser 
was  "wrong  in  principle. 

Defendant's  counsel,  invoking  the  rule  stat- 
ed by  a  text-writer,  to  wit,  "The  indorse- 
ment, as  its  derivation  and  meaning  would 
indicate,  is  generally  made  by  writing  the 
transferror's  name  on  the  back  of  the  pa- 
per, but  it  may  be  written,  although  un- 
usual and  Irregular,  on  any  other  portion  of 
It,  even  on  the  face  and  under  the  maker's 
name"  (I  Daniel,  Neg.  Insts.  [5th  Ed.]  §  688), 
insists  tliat,  notwithstanding  Campbell  wrote 
his  name  on  the  face  of  the  note,  parol  evi- 
dence was  admissible  to  show  that  it  was 
understood  by  all  the  parties  to  the  instru- 
ment that  he  was  an  indorser.  The  prin- 
ciple contended  for  Is  illustrated  by  the  case 
of  Johnson  v.  Arrigoni,  5  Or.  485,  488,  where 
a  negotiable  promissory  note  was  transferred 
by  the  payee,  who  wrote  his  name  on  the 
face  of  the  instrument  beneath  that  of  the 
maker.  In  deciding  that  case,  the  court 
says:  "It  is  usual  for  an  indorser  to  put 
Ills  name  on  the  l>ack  of  a  note  when  he 
wishes  to  assume  the  position  of  indorser 
thereon,  yet  it  is  Inuuaterial  where  he  puts 
It;  all  that  is  necessary  is  that  he  put  his 
name  somewhere  on  the  note,  with  tlie  inten- 
tion of  making  a  present  transfer  of  it 
This  note  was  payable  to  his  order,  and  he 
could  make  that  order  as  well  upon  the  face 
as  upon  the  back  of  the  note."  An  examina- 
tion of  the  promissory  note  In  that  case 
would  have  disclosed  that  the  party  trans- 
ferring it  was  not  a  stranger  to  the  Instru- 
ment, but  the  payee  named  therein.  When 
such  a  party,  in  assigning  a  promissory  note, 
writes  bis  name  on  the  face  of  the  in.<!tru- 
ment.  the  signature  so  placed  is  anomalous, 
necessarily  attracting  attention  of  persons 
accustomed  to  inspect  commercial  paper,  in 
order  to  determine  its  value,  and  such  being 
the  case  parol  evidence  has  been  properly 
held  admissible  to  explain  the  irregularity. 
Tlie   relation  assumed   by   the  payee  of  a 


promissory  note  who  in  transferring  the  In- 
strument subscribes  his  name  beneath  that 
of  the  maker  is  ditterently  construed;  some 
courts  holding  that,  instead  of  becoming  an 
indorser,  as  in  the  case  of  Johnson  v.  Ar- 
rigoni, supra,  he  renders  himself  liable  as  a 
Joint  maker.    7  Cyc.  655,  note  73. 

[t,  I]  Where,  however,  a  party  places  Ids 
name  as  a  maker  on  the  face  of  a  promis- 
sory note  before  delivery,  he  cannot,  in  an 
action  on  the  instrument,  be  permitted  to 
show  by  parol  evidence  that  he  was  In  fact 
an  indorser;  nor  is  his  liability  as  a  Joint 
promisor  changed  to  that  of  an  indorser,  be- 
cause at  the  time  he  sent  the  note  to  the 
payee  he  stated.  In  a  letter  accompanying 
the  Instrument,  that  he  had  "indorsed"  it. 
Tacoma  Mill  Co.  v.  Sherwood,  11  W^ash.  492, 
498,  39  Pac.  977,  079.  In  deciding  that  case, 
Mr.  Justice  Scott,  answering  the  assertion 
made  by  defendant's  counsel  that  a  party 
signing  a  promissory  note  as  maker  could,  in 
an  action  on  the  Instrument,  show  that  he 
subscribed  his  name  as  an  indorser  only, 
says:  "It  lias  also  been  held  in  suits  be- 
tween indorsers  upon  a  note  that  It  may  be 
shown  that  their  liability  Is  a  Joint  instead 
of  a  succeeding  one:  but  this  was  upon  the 
ground  that  the  contract  in  such  case  is 
one  implied  by  law,  and  that  It  was  not  in 
violation  of  the  rule  as  to  admitting  parol 
testimony  to  vary  a  written  Instrument. 
But  none  of  these  cases  sustain  the  proposi- 
tion contended  for  here.  The  liability  as- 
sumed by  a  surety  upon  a  note  is  essen- 
tially dlCFerent  from  that  assumed  by  an 
Indorser.  The  surety  is  liable  the  same  as 
the  principal.  It  is  true  the  payee  may  not 
enter  into  a  subsequent  contract  with  the 
principal  of  the  note,  extending  the  time  of 
payment,  etc.,  without  the  surety's  consent 
and  still  hold  him.  But  as  to  the  indorser 
the  situation  is  entirely  different  Upon  the 
maturity  of  the  note,  the  holder  is  called  up- 
on to  take  some  action  In  case  of  nonpay- 
ment, to  maintain  his  claim  against  the  in- 
dorser; and  if  proof  was  to  be  admitted 
that  a  person  signing  a  note  as  a  maker  was 
in  fact  only  an  Indorser  it  would  be  a  plain 
violation  of  the  rule  as  to  admitting  proof  of 
a  contemporaneous  oral  agreement  to  vary 
statements  of  a  written  instrument  No  case 
has  been  called  to  our  attention  where  any 
court  has  held  that  the  maker  of  a  note  may 
show  by  such  testimony  that  he  was  simply 
to  be  held  as  an  Indorser." 

[1 0]  It  is  believed  that  the  decision  in  that 
case  logically  announces  a  rule  which  should 
be  controUlug  herein.  But  Independent  there- 
of the  passage  of  the  negotiable  instrument 
law  in  1909  (L.  O.  L.  §§  5834-6025)  has  so 
changed  the  decisions  of  our  court  In  respect 
to  the  liability  of  parties  to  promissory  notes 
as  to  render  the  testimony  and  evidence, 
which  the  court  excluded  in  the  case  at  bar, 
inadmissible.  Some  of  the  provisions  of 
snch  act  will  be  set  forth,  to  wit:  "The  per- 
son 'primarily'  liable  on  an  instrument  is 
the  person  who,  by  the  terms  of  the  iostru- 
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ment,  Is  absolutely  required  to  pay  th4 
same."  L.  O.  L.  f  6023.  "When  an  instru- 
ment containing  the  words,  *I  promise  to 
pay,'  is  signed  by  two  or  more  persons,  they 
are  deemed  to  be  Jointly  aqd  severally  lia- 
ble thereon."  Id!  $  5850,  subd.  7.  "An  accom- 
modation party  is  one  who  has  signed  the 
Instrument  as  maker,  drawer,  acceptor,  or 
Indorser,  without  receiving  value  therefor, 
and  for  the  purpose  of  lending  his  name  to 
some  other  person.  Such  a  person  is  lia- 
ble on  the  Instrument  to  a  holder  for  value, 
notwithstanding  such  holder  at  the  time  of 
taking  the  instrument  knew  him  to  be  only 
an  accommodation  party."  Id.  f  5862.  "A 
negotiable  instrument  is  discharged  (1)  by 
payment  in  due  course  or  on  behalf  of  the 
principal  debtor;  (2)  by  payment  in  due 
course  by  the  party  accommodated,  where 
the  instrument  is  made  or  accepted  for  ac- 
commodation; (3)  by  the  intentional  cancel- 
lation thereof  by  the  holder;  (4)  by  any  oth- 
er act  which  will  discharge  a  simple  con- 
tract for  the  payment  of  money;  (5)  when 
the  principal  debtor  becomes  the  holder  of 
the  Instrument,  at  or  after  maturity,  in  his 
own  right"     Id.  {  5952. 

The  act  from  which  these  excerpts  are 
taken  was  designed  to  harmonize  the  deci- 
sions of  courts  of  last  resort  in  respect  to 
commercial  paper,  and  to  give  to  negotiable 
instruments  a  degree  of  certainty  that  would 
be  universal  in  its  application  in  the  states 
enacting  the  law.  The  act  was  also  intend- 
ed to  change  the  rule  of  construction  with 
reference  to  the  liability  of  accommodation 
parties  who  signed  negotiable  promissory 
notes  as  Joint  makers.  White  v.  Savage,  48 
Or,  604,  87  Pac.  1040;  Cellers  v.  Meachem, 
49  Or.  186,  89  Pac.  426,  10  L.  R.  A.  (N.  S.) 
133.  In  that  capacity,  the  defendant  sub- 
scribed, his  name  to  the  negotiable  Instru- 
ment Involved  herein,  which,  it  is  admitted, 
was  issued  for  value.  By  the  express  terms 
of  the  contract,  he  is  liable  as  a  Joint  mak- 
er, notwithstanding  the  plaintilT  may  have 
known  he  was  only  an  accommodation  party, 
and  parol  .evidence  was  inadmissible  to  alter 
the  relation  he  assumed. 

The  defendant  undoubtedly  loaned  bis 
name  to  Witherspoon,  thereby  enabling  him 
to  obtain  from  the  plaintiff  a  sum  of  mon- 
ey for  th^  repayment  of  which  Campbell  ren- 
dered himself  primarily  liable.  In  Rouse  v. 
Wooten,  140  N.  C.  557,  53  S.  E.  430,  111 
Am.  St  Rep.  875,  876,  In  construing  a 
clause  of  the  negotiable  instrument  law  of 
Xorth  Carolina  (Revlsal  1905,  i  2342),  iden- 
tical with  that  of  L.  O.  L.  S  6023,  Mr.  Jus- 
tice Walker  says:  "A  surety  comes  squarely 
within  the  deflnltton  of  a  person  whose  lia- 
bility is  primary;  for  he  is,  by  the  terms  of 
the  instrument,  absolutely  required  to  P*y 
the  same." 

[11]  It  will  be  remembered  that  defend- 
ant alleges  in  the  answer  that  his  name  was 
inadvertently    written   on    the  iace.of    the 


note.  In  this  state  <*^)urt8  of  equity  and  of 
law  are  essentially  different  forums,  though 
presided  over  by  the  same  trial  Judge.  The 
answer,  to  which  reference  has  been  made, 
constituted  no  defense  to  an  action  at  law 
to  recover  the  amount  due  on  the  promis- 
sory note.  Hughes  r.  Pratt,  37  Or.  45,  60 
Pac.  707.  If  any  equity  existed  dehors  the 
instrument  which  would  prevent  its  en- 
forcement against  the  defendant,  he  did  not, 
upon  answering  in  the  action,  file  a  com- 
plaint In  equity  in  the  nature  of  a  cross-bill 
to  have  the  alleged  mistake,  which  was  made 
in  issuing  the  note,  corrected.  L.  O.  L.  i  390; 
Wilson  V.  Wilson,  26  Or.  251,  88  Pac.  185. 
Whether  or  not  the  procedure  indicated 
would  have  been  available  is  needless  to  in- 
quire, for  it  was  not  invoked. 

In  any  view  of  the  case  that  may  be  taken, 
the  testimony  and  evidence  offered  were  in- 
admissible, and  no  errors  were  committed  in 
rejecting  the  tenders  of  proof. 

It  follows  that  the  Judgment  should  be  af- 
firmed; and  it  is  80  ordered. 


LEWIS  V.   CHAMBERIiAIN  et  al. 
(Supreme  Court  of   Oregon.     Feb.   27,   1912.) 

1.  Records  ({  9*)— Rboistbation  of  Titles 
TO  Land — Appeai,. 

Under  L.  O.  L.  tit.  48,  c.  3,  providing  for 
the  registration  of  titles  to  land,  and  declaring, 
in  section  7203  thereof,  that  an  appeal  may  be 
allowed  "if  prayed  at  the  time  of  entering  the 
order  or  decree"  and  on  like  terms  as  in  other 
suits  in  equity,  an  appeal  does  not  lie  from 
a  decree  unless  prayed  for  at  the  time  of  its 
entry. 

[Ed.  Note.— For  other  cases,  see  Records, 
Dec.  Dig.  i  9.*] 

2.  Appeal  and  £bbob  ({  1*)  —  Statutoby 
Remedy. 

An  appeal  is  but  a  statutory  privilege  and 
must  be  taken  in  the  method  prescribed  by 
statute. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  1-4;    I>ea  Dig.  i  l.«J 

'Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  F.  M.  Calkins,  Judge. 

Suit  by  Eliza  J.  Lewis  against  Geo.  E. 
Chamberlain  and  others  for  the  registration 
of  title  to  real  estate.  From  a  decree  for  de- 
fendant named,  plaintiff  appeals.    Dismissed. 

On  September  9,  1908,  plaintiff  made  ap- 
plication under  the  provisions  of  chapter  3, 
tit  48,  L,  O.  L.,  for  the,  registration  of  her 
title  to  certain  property  in  the  city  of  Med- 
ford,  and  later,  no  one  appearing,  obtained  a 
decree  ther^f,  which  was  subsequently  set 
aside  upon  the  motion  of  defendant  Chamber- 
lain, who  was  permitted  to  answer  and  de- 
fend. In  the  proceedings  thereafter  had. 
Chamberlain  was  decreed  to  be  the  owner  of 
the  proi)erty  and  to  be  entitled  to  a  registra- 
tion thereof,  provided,  as  a  condition  preced- 
ent, that  lie  should  pay  into  the  court  the 
sum  of  ?2,000  for  iniprovemepts  made  by 
plaintiff  upon  the  land,  and  on  May  29,  lOOi). 


*tot  ottercaMs  bm  sun*  tbplc  and  taction  NITMBER  In  Dec.  Dig.  *  Aih:  Dig.  Key  No.  Series  *  Rsp'r  Indexes 


Digitized  by  VJl^WV  IC 


Or.) 


TATIX)B  ▼.  TATLOB 


48L 


C3iamberlaln  baTbtg  made  proof  of  snch  de- 
posit, the  decree  was  made  absolute.  On 
November  19,  1911,  plaintiff  gave  notice  of 
appeal  to  this  court.  No  appeal  was  prayed 
for  nor  allowed  at  the  time  the  decree  was 
entered,  and  an  afBdarit  of  tl^  plalntitt's 
attorney  was  filed  in  this  conrt  to  the  effect 
that  he  had  no  notice  of  the  entry  of  the  de- 
cree, but,  (m  tb*  ctutrary,  that  he  was  mis- 
led by  a  lettw  from  the  trial  Judge,  asking 
for  further  authorities  upon  the  case,  into  a 
belief  that  he  had  not  arrived  at  a  final  con- 
clusion In  the  case  and  would  not  decide  it 
until  such  authorities  had  been  submitted. 
Counsel  for  respondent  moves  to  dismiss  the 
appeal  upon  the  ground,  among  others,  that 
it  was  not  prayed  for  at  the  time  the  decree 
WM  rendered. 

O.  C.  Boggs  and  John  O.  Wilson,  tor  ap- 
pellant   O.  Ik  Heames,  for  respondent 

McBBIDE,  J.  (after  stating  the  facts  as 
above).  [1]  Section  7203,  L.  0.  L.,  which  is  a 
part  of  chapter  3,  supra,  reads  as  follows: 
"The  order  or  decree  so  made  and  entered 
shall,  except  as  herein  otherwise  provided, 
be  forever  binding  and  conclusive  upon  all 
persons.  *  *  *  An  appeal  may  be  allowed 
to  the  Supreme  Court  if  prayed  at  the  time 
of  entering  the  order  or  decree,  and  upon 
like  terms  as  in  other  suits  In  equity.  A 
writ  of  error  may  be  sued  out  of  the  Su- 
preme Court  within  two  years  after  the  en- 
try of  the  order  or  decree,  and  not  after- 
ward." 

We  are  of  the  opinion  that  the  act  pro- 
viding for  the  registration  of  titles  and  com- 
prising chapter  3  of  title  48,  L.  O.  L.,  is  in- 
tended to  be  complete  in  itself  and  to  provide 
not  only  a  complete  procedure  for  the  regis- 
tration of  titles,  but  a  complete  remedy  for 
persons  who  feel  themselves  aggrieved  by 
any  order  or  decree  of  the  court  In  relation 
thereto;  and  that  no  appeal  will  lie  from 
such  order  or  decree  unless  prayed  for  at  the 
time  the  same  was  entered.  Such  a  decree,  if 
rendered  without  notice  to  counsel,  would 
probably  be  subject  to  being  set  aside  in  the 
court  where  rendered  as  being  Irregular  and 
therefore  voidable;  but  the  application  for 
that  purpose  should  be  first  made  there,  and 
we  cannot  try  out  in  this  court  in  the  first 
Instance  the  questions  raised  by  the  affidavit 
The  language  of  the  statute  that  "the  order 
or  decree  so  made  and  entered  shall,  except 
as  herein  otherwise  provided,  be  forever  bind- 
ing and  conclusive  upon  all  persons,"  Is  clear 
and  needs  no  construction.  The  instances 
"otherwise  provided"  are  where  an  appeal  is 
prayed  for  at  the  time  of  entering  the  Judg- 
ment, or  where  a  writ  of  error  is  sued  out 
within  two  years.  We  see  no  difference  In 
principle  between  this  case  and  that  of  Odell 
V.  Gotf rey,  13  Or.  466,  11  Pac.  190,  where  it 
was  held  that  the  act  providing  for  proce- 


dure in  Justlcei^  eonrta  was  ciamplete  In  it- 
self on  the  subject  of  appeal. 

[2]  The  act  in  question  seems  somewhat 
crude  and  impracticable  in  many  of  its  pro- 
visions, but  plaintiff  invoked  it  and  is  not 
here  questioning  its  validity.  It  does  not 
seem  to  be  in  general  use  as  a  means  of 
perpetuating  titles,  being  more  often  resorted 
to  as  a  substitute  for  a  suit  to  quiet  title 
than  for  any  other  purpose.  An  appeal  is  not 
a  constitutional  right,  but  a  statutory  privi- 
lege, and  must  be  taken  In  the  method 
provided  by  statute.  State  v.  Security  Sav- 
ings Co.,  28  Or.  410,  43  Pac.  162;  School  Dis- 
trict ▼.  Irwin,  34  Or.  431;  W  Pac.  413;  Sears 
V.  Dunbar,  50  Or.  38,  91  Pac.  146;  Odell  T. 
Qotfrey,  13  Or.  466,  11  Pac.  190. 

The  motion  to  dismiss  Is  allowed. 


(«.  Or.  SCT) 
TATLOE  T.  TAYLOR. 
(Supreme  Court  of  Oregon.     Feb.  27,   1912.) 

1.  Afpkai,  and  Ebbob  (It  82,   113*)— Deci- 
sions  APPEAt-ABLE — ORDEBS    VACATING    DE-  ' 
FAULTS— "FlWAI.  JUDOIIENT"— "NBW  TRIAI." 

— "Tbiai,." 

An  order  vacating  a  default  decree  of  di- 
vorce and  allowing  defendant  to  answer  in  ac- 
cordance with  Ia  O.  li.  I  59,  is  not  an  app«al- 
able  order  within  sectloD  648,  providing  that 
appeals  will  lie  from  final  Judgment  and  de- 
crees,, in  effect  determining  the  action  and  or- 
ders setting  aside  the  Judgment  and  granting 
a  new  trial,  for  the  order  is  not  a  final  one 
determining  the  salt  and  neither  is  it  an  or- 
der granting  a  new  trial  which  is  defined  by 
section  173  as  a  re-ezamination  of  an  issue  of 
fact  in  the  same  court  after  judgment  for  this 
order  only  vacates  a  default  and  there  has  been 
no  trial  which  is  defined  by  section  ll3  as  the 
jndicial  ezamination  of  the  issues  between  the 
parties. 

[Ed.  Note.— E\>r  other  cases,  set  Appeal'  and 
Error,  Cent  Dig.  H  381,  617-4S22:  Dec.  Dig.  f| 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2774-2798:  vot  8,  p.  7663;  vot  6, 
pp.  4788^790;  VOL  8,  pp.  7096-7103;  vol.  8, 
p.  7821.] 

2.  Appiai.   and   Bbrok  (I  870*)-^Rxvisws— 
Scope  or  Rxvikw. 

On  appeal  from  a  final  decree,  every  inter* 
mediate  order  may  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3487;   Dec.  Dig.  |  8.70.*] 

8.  DiTOECi  (I  161*>—DMrATn.T»— Vacation. 

In  an  action  for  divorce  where  defendant 
who  was  served  with  summons  by  pnblication 
and  against  whom  a  default  decree  was  taken, 
filed  a  motion  supported  by  afiSdavit  asking  to 
be  allowed  to  defend,  and  at  the  same  time  ten- 
dered her  answer,  the  trial  court,  under  L.  O. 
li.  I  69,  providing  that  a  defendant  against 
wbom  pnblication  is  ordered  may,  apon  good 
cause  shown,  be  allowed  to  defend  after  judg- 
ment, properly  set  aside  the  default  judgment 
without  waiting  for  the  defense  to  be  estab- 
lislied. 

[Bd.  Note.— For  other  cases,  see  Divorost 
Cent  Dig.  U  622-626;    Dec.  Dig.  i  161.*j 

Appeal    from    Circuit    Gourt    Olaekamils 
County;   J.  A.  Eakln,  Judge. 
Suit    for    divorce   by    Charles   D.    Taylor" 
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against  iflnnle  N.  Taylor.  '  From  an  order 
vacating  a.  default  decree,  plaintiff  appeals. 
On  motion  to  dismiss.     Appeal  dismissed. 

(jleo.  O.  Brownell  and  Wm.  M.  Stone,  for 
appellant  Flegel  &  Be}-nolds,  for  respond- 
ent 

EAKIN,  C.  J.  [1]  This  Is  a  suit  for  a  di- 
vorce. Defendant  was  served  with  summons 
by  publication,  and  default  and  decree  were 
rendered  against  her.  Thereafter,  within  a 
year,  defendant  appeared  under  section  59, 
L.  O.  L.,  which  provides  that  "the  defendant 
against  whom  publication  Is  ordered  *  *  * 
may  *  *  *  upon  good  cause  shown,  and 
upon  such  terms  as  may  be  proper,  be  al- 
lowed to  defend  after  Judgment  *  •  *  on 
such  terms  as  may  be  just,  •  ♦  • "  and 
by  motion  supported  by  affidavit  asl^ed  to  be 
allowed  to  defend  the  suit,  and  at  the  same 
time  tendered  her  answer. 

This  application  was  deemed  sufficient  by 
the  trial  court  and  it  made  an  order  vacating 
the  decree  and  allowed  the  answer  to  be 
filed,  from  which  order  plaintiff  appeals. 
Defendant  has  filed  a  motion  in  this  court  to 
dismiss  the  appeal,  for  the  reason  that  the 
order  is  not  a  decree  within  the  purview  of 
section  548,  L.  O.  !■.,  which  provides  that: 
"A  judgment  or  decree  may  be  reviewed 
as  prescribed  in  this  chapter,  and  not  other- 
wise. An  order  affecting  a  substantial  right, 
and  which  In  effect  determines  the  action 
or  suit,  80  as  to  prevent  a  judgment  or  de- 
cree therein,  or  a  final  order  affecting  a  sub- 
stantial right,  and  made  In  a  proceeding  aft- 
er judgment  or  decree,  or  an  order  setting 
.aside  a  judgment  and  granting  a  new  trial, 
for  the  purpose  of  being  reviewed,  shall 
be  deemed  a  judgment  or  decree."  The  last 
Alause  of  this  section  Is  an  amendment  adopt- 
ed by  the  laws  of  1907,  p.  313,  and,  prior  to 
Huch  amendment,  no  appeal  would  He  from 
an  order  granting  a  new  trial.  Deering  v.. 
Qnlvey,  26  Or.  556,  38  Pac.  710.  This  amend- 
ment was  held  to  be  constitutional  in  Blu- 
mauer  Franlc  Drug  Co.  v.  Horticultural  Fire 
Relief  of  Oregon,  112  Pac.  1084. 

The  order  appealed  from  does  not  deter- 
mine the  suit,  and  is  not  final  unless  made 
so  by  section  548,  and  the  only  question  in- 
volved here  is  whether  this  order  is  one  con- 
templated by  that  amendment  New  trials 
are  provided  for  in  sections  173  to  178,  L.  O. 
li.  A  new  trial  Is  a  re-examination  of  an 
issue  of  fact  In  the  same  court  after  judg- 
ment and  sections  174,  175,  provide  when 
and  in  what  manner  a  judgment  may  be  va- 
cated and  a  new  trial  granted;  and  an  order 
therefor  Is  one  from  which  an  appeal  Is  al- 
lowed by  the  added  clause  bf  section  548, 
but  does  not  include  an  order  made  upon  an 
application  for  leave  to  answer  under  section 
.^O.  In  the  latter  case  no  issues  liave  been 
formed,  and  no  trial  had.  Section  113,  I/.  O. 
L..  provides  that,  "A  trial  is  the  judicial  ex- 


amination of  the  issues  between  the  parties," 
and  therefore  the  order  from  which  the  ap- 
I)eal  is  taken  is  not  a  decree  within  section 
T>i8  as  It  was  not  an  order  for  a  new  trial. 
See  Sears  v.  Dunbar,  50  Or.  36,  91  Pac.  145. 
The  case  of  Waymire  v.  Shipley,  52  Or.  465, 
97  Pac.  807,  relied  upon  by  plaintiff  as  hold- 
ing that  such  an  order  will  be  reviewed 
upon  appeal,  is  a  case  in  which  the  question 
was  reviewed  upon  the  appeal  from  the  final 
judgment,  and  not  an  appeal  directly  from 
the  order,  and  is  therefore  not  In  point. 

[2]  B\'ery  Intermediate  order  made  by  the 
trial  court  affecting  a  substantial  right  may 
be  reviewed  upon  appeal  from  the  final  de- 
cree. Clay  V.  Clay,  56  Or.  538,  542,  108  Pac. 
119,  109  Pac.  129. 

[3]  Plaintiff  further  urges  that  section  59, 
I>.  O.  L.,  does  not  authorize  the  court  to  va- 
cate the  judgment  until  a  defense  has  been 
established,  for  the  reason  that  it  contains  no 
express  authority  to  vacate  the  decree,  citing 
cases  from  Iowa.  Those  cases  are  not  in 
point  as  the  statute  in  that  state  contains 
specific  directions  to  the  effect  that  the  de- 
cree shall  not  be  vacated  until  the  defense 
is  established,  while  the  courts  In  this  state 
have  continuously  recognized  the  right  to 
vacate  the  decree  under  section  59,  If  the 
application  to  defend  is  granted.  See  Smith 
V.  Smith.  3  Or.  363,  366;  White  v.  North- 
west Stage  Co.,  5  Or.  99;  Wolf  v.  Smith,  6 
Or.  73;  Waymire  v.  Shipley,  52  Or.  464,  97 
Pac.  807.  And  this  is  the  evident  Intent 
of  the  statute.  Upon  the  allowance  of  the 
application  to  defend  and  the  filing  of  the 
answer,  the  default  is  set  aside,  and,  incident 
thereto,  the  judgment  should  be  vacated  as 
It  is  no  longer  supported  by  the  record. 
Therefore  the  order  was  not  beyond  the  au- 
thority of  the  court  to  grant  and  is  not  void. 
It  is  not  a  final  decree  and  therefore  not 
appealable.     The  appeal  la  dismissed. 


WHITCOMB  et  aL  v.  TOWN  OF  MILWAU- 

KIE  et  al. 
(Supreme  Court  of  Oregon.     Feb.  2T,  1912.) 

Boundaries  (J  37*) —Establishment— Evi- 
dence. 

Evidence  in  a  suit  to  enjoin  improvement 

of  a  street,  once  a  county  road,  as  relocated  be- 
cause of  the  line  having  been  lost,  held  to  show 
its  center  line  to  have  been  the  true  north 
boundary  of  a  donation  land  claim,  rather  than 
as  fixed  by  the  surveyor. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  §§  184-194;   Dec  Dig.  $  37.*] 

Moore,  J.,  dissenting  in  part. 

Appeal  from  Circuit  Court,  Claclcamas 
County;   J.  U.  Campbell,, Judge. 

This  is  a  suit  by  Rose  Whitcomb,  Kate  L. 
Chnruian,  Dora  Conklin,  Hattle  B.  Wlssinger 
and  Robert  Bonnet  against  the  Town  of  Mil- 
waukle,  a  mimicipal  corporation,  Philip 
Strelb,  as  its  mayor,  John  R.  Kelso,  W.  F. 
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Lehman,  Warren  Knfgbt,  and  C.  T.  Stockton, 
as  Its  coundlmen,  and  W.  H.  Counsel,  who 
had  secnred  a  contract  for  Improving  a 
street  in  the  town,  to  enjoin  an  alleged 
threatened  trespass.  From  a  decree  dismiss- 
ing tbe  suit,  the  plaintiffs  appeal.  Reversed 
and  rendered. 

Grant  B.  Dimlck  (Dlmlck  &  Dlmlck,  on 
the  brief),  for  appellants.  lAvy  Stipp,  for 
resfwndents. 

MOORE,  J.  The  evidence  shows  that 
plaintiffs  own  In  Milwaukle  about  five  acres 
of  laud,  the  north  boundary  of  which  is  11.68 
chains,  and  for  that  distance  should  coincide 
with  the  north  limit  of  the  Lot  Whltcomb 
donation  land  claim  in  Clackamas  county. 
A  building  was  erected  on  this  land,  near 
the  north  line,  in  the  year  1832,  when  a 
dam  was  constructed  across  a  small  creek 
whereby  a  bead  of  water  was  raised  forming 
power,  with  which,  since  that  time,  a  tannery 
lias  been  operated  in  the  building.  A  peti- 
tion was  Hied  in  the  county  court  of  that 
county  April  4,  1877,  for  the  location  of  a 
county  road,  beginning  at  a  designated  point 
and  running  thence  west  by  the  most  prac- 
ticable route  "to  tbe  northeast  corner  of 
the  Lot  Whltcomb  donation  daim,  thence 
westerly  along  tbe  present  traveled  road 
until  it  intersects  the  Portland  road  by 
Packer's  shop."  Viewers  and  a  surveyor 
were  thereupon  appointed  who  examined  and 
measured  the  proposed  route,  the  field  notes 
showing  that  the  survey  was  commenced  at 
the  eastern  end,  and  thence  by  course  and 
distance  to  the  northwest  comer  of  such 
donation  claim,  and  thence  west  to  an  "angle 
post  on  N.  boundary  of  Whltcomb  claim." 
The  r^Jort  of  the  viewers  was  approved,  and 
the  county  court  made  an  order  declaring 
the  road  recommended  to  be  a  public  high- 
way. 

Tliere  was  filed  in  the  county  court  May 
7,  1884,  another  petition,  wherein  it  was 
stated  tliat  the  marks  at  the  west  end  of 
such  road  bad  become  obliterated,  and  that 
it  was  necessary  to  re-establish  the  highway. 
Viewers  were  thereupon  appointed  who  ex- 
amined tbe  part  of  the  road  designated  and 
in  their  report  the  relocation  of  the  highway 
was  recommended.  N.  W.  Randall,  a  sur- 
veyor who  accompanied  the  viewers,  filed 
notes  of  tbe  survey  whicli,  omitting  witness 
trees,  etc.,  are  as  follows:  "Commencing  In 
the  middle  of  Main  street  and  Portland  road, 
in  the  town  of  Milwaukle,  at  a  rock,  *  •  * 
running  thence  N.  80<>  E.  along  the  center 
of  the  street  12J24  chains,  to  a  stone ;  *  *  * 
thence  N.  13«  E.  2.39  chains,  to  the  bank 
of  a  small  creek ;  •  •  ♦  thence  north  50o 
E.  1.65  chs.,  to  angle  No.  3  on  N.  boundary 
of  Lot  Wbitcomb's  donation  land  claim; 
thence  east  on  claim  line  47  chs.  to  the 
N.  E^  comer  of  said  claim."  It  appears  from 
the  evidence  that  the  southwest  comer  of 
121  P.— 28 


the-  William  Meek  donation  land  claim  is 
a  point  in  the  northern  boundary  of  tbe 
Whltcomb  claim  nearly  a  mUe  west  of  its 
northeast  comer.  Surveyors  discovered  In 
February,  1910,  tbe  bearing  trees  marked  to 
witness  the  southwest  corner  of  the  Meek 
claim,  from  which  that  angle  was  accurately 
re-established.  Extending  the  north  bound- 
ory  of  the  Whltcomb  claim  from  its  north- 
east comer  so  as  to  Intersect  the  re-estab- 
lished corner  of  the  Meek  claim  a  point  is 
reached  in  the  line  that  is  27.67  feet  north 
of  what  is  supposed  to  be  angle  No.  3  of 
the  road  as  surveyed  by  Randall.  It  is 
obvious  that,  when  the  highway  was  relocat- 
ed in  1884,  tbe  surveyor  must  have  taken 
for  granted  that  the  southwest  corner  of 
the  Meek  claim  was  located  at  a  point  far- 
ther south  than  it  was  subsequently  ascer- 
tained to  be  by  discovering  the  original  bear- 
ing trees,  the  difference  in  the  course  from 
the  nortbenst  comer  of  tbe  Whltcomb  claim 
being  further  north  by  36  degrees  than  the 
point  assumed.  The  line  of  the  road  as 
surveyed  by  Randall  Is  understood  to  be 
27.67  feet  south  of  the  true  north  boundary 
of  the  Whltcomb  claim  at  a  point  near  tbe 
northwest  comer  of  plaintiffs'  land  and  at 
a  less  distance  at  their  northeast  comer. 
Tbe  council  of  Milwaukle  on  March  28, 1910, 
enacted  an  ordinance  declaring  a  street 
known  as  Franklin  should  be  designated  as 
Harrison.  Another  ordinance  was  enacted 
May  10,  1911,  providing  for  tbe  improvement 
of  Harrison  street  from  the  east  line  of 
Front  street  to  a  point  239.4  feet  west  of 
the  northeast  comer  of  the  Whltcomb  claim, 
thereby  identifying  Harrison  street  as  a  part 
of  the  county  road.  Thompson  Meldmm, 
tbe  county  surveyor,  was  employed  by  the 
town  of  Milwaukle  to  ascertain,  if  possible, 
the  old  monuments  of  the  road  survey.  He 
began  at  Randall's  initial  point  which  he 
found,  but  did  not  discover  any  other  cer- 
tain marks  of  the  former  survey  except  at 
the  northeast  comer  of  the  Whltcomb  claim. 
A  post  in  the  northwest  comer  of  plaintiffs' 
fence  stood  over  what  was  thought  to  be 
the  point  indicated  in  Randall's  field  notes 
as  angle  No.  3.  This  fence,  as  we  interpret 
the  testimony,  stands  on  or  very  near  the 
line  of  the  Randall  survey,  and  the  county 
road,  which  on  plaintiffs'  premises  is  about 
15  feet  in  width,  extends  from  angle  No.  3 
immediately  westerly  and  north  of  the  fence. 
Louis  H.  Campbell,  the  city  engineer  of  Mil- 
waukle, changed  Meldrum's  survey  of  Har- 
rison street  by  moving  the  line  6.5  feet  fur- 
ther north  and  making  such  line  the  center 
of  the  proposed  improvements,  which  are 
specified  to  t>e  60  feet  in  width,  thereby 
placing  the  south  line  of  the  street  on  plain- 
tiffs' premises,  cutting  off  a  part  of  the  tan- 
nery and  impairing  the  pond.  The  contract 
to  improve  Harrison  street  was  let  to  the 
defendant  Counsel,  and  to  prevent  a  threat- 
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ened  encroachment  npon  the  tannery .  prop- 
erty this  suit  was  instituted  resulting  in  a 
decree  as  hereinbefore  Indicated. 

It  is  contended  by  plaintiffs'  counsel  that 
the  field  notes  of  the  county  road,  as  sur- 
veyed in  1877  and  In  1884,  respectively,  hay- 
ing designated  the  center  of  the  highway 
as  the  north  limit  of  the  Whitcomb  claim, 
the  northeast  comer  of  which  is  properly 
marked  on  the  ground,  and  the  southwest 
comer  of  the  Meek  claim  having  been  re- 
established and  duly  evidenced,  these  two 
I)oint8  constitute  monuments  which,  being 
connected  by  a  right  line,  it  governs  the 
center  of  Harrison  street,  and,  this  being  so, 
an  error  was  committed  in  dismissing  the 
suit.  It  is  maintained  by  defendants'  coun- 
sel, however,  that  a  line  can  never  form  a 
monument  so  as  to  regulate  distance  In 
the  call  of  a  survey  of  land ;  that  the  center 
of  Harrison  street  should  properly  be  the 
line  of  the  county  road  as  originally  sur- 
veyed upon  or  near  which  line  plaintiffs' 
fence  has  been  built;  that  moving  the  line 
to  the  north  6.5  feet,  in  order  to  do  as  little 
injury  to  property  as  possible,  is  to  the  ad- 
vantage of  the  plaintiffs  who  cannot  com- 
plain on  account  of  the  change  by  the  city 
engineer;  and  that,  as  no  adverse  user  of 
any  part  of  the  highway  was  averred  in 
the  complaint,  no  error  was  committed  as 
alleged. 

The  writer  hereof  does  not  think  a  line, 
one  end  of  which,  for  many  years,  was  evi- 
dently nnderstood  to  be  located  at  a  different 
point,  can  ever  become  a  testimonial  of  a 
measurement.  A  monument  is  some  tangible 
landmark  established  to  indicate  a  boundary. 
A  line,  one  end  of  which  is  movable.  Is  not 
sntHciently  definite  to  form  the  limit  of  real 
property.  If  visible  objects  are  referred  to 
in  the  field  notes  of  a  survey  as  forming 
angles  or  as  constituting  intermediate  points 
of  tangents,  such  ascertained  and  rei)orted 
marks  are  the  monuments,  and  not  the  line 
connecting  them,  the  remembrance  of  which 
they  were  designed  to  perpetuate,  and  for 
this  reason  the  decree  in  my  Judgment  should 
be  affirmed.  A  majority  of  the  court,  how- 
ever, entertain  the  opinion  that  the  north 
boundary  of  the  Whitcomb  donation  land 
claim  having  been  referred  to  and  made  a 
part  of  the  description  of  the  center  of  the 
county  road,  and  tliat  as  no  stakes  or  other 
memorials  can  now  be  found,  except  at  the 
northeast  corner  of  that  claim,  and  in  the 
street  of  Milwaukie,  whereby  the  footsteps  of 
the  surveyors  can  be  retraced  with  certainty, 
the  Intermediate  points  should  bn  the  north 
boundary  of  the  claim,  and  that  the  re-es- 
tablished southwest  corner  of  the  Meek  claim 
and  the  admitted  northeast  comer  of  the 
Whitcomb  claim  are  monuments,  which,  be- 
ing Joined  by  a  right  line,  such  line  controls 
the  distance  in  re-establishing  angle  No.  3  of 


the  county  road  when  do  evidence  of  the 
former  location  of  that  point  can  now  be 
discovered.  An  attempt  will  therefore  be 
made  to  set  forth  the  determination  of  some 
of  my  Associates  respecting  the  matter. 

It  will  be  remembered  that  the  petition 
filed  April  4, 1877,  for  the  location  of  a  coun- 
ty road  extending  from  the  northeast  comer 
of  the  Whitcomb  claim  westerly  "along  the 
present  traveled  road,"  etc.,  implies  that 
prior  to  that  time  a  public  highway  already 
existed  on  the  line  indicated.  How  long  that 
road  had  been  used  is  not  disclosed  by  the 
evidence.  The  act  of  Congress  of  September 
27, 1850  (9  U.  S.  Stat.  496),  created  the  ofllce  of 
Surveyor  General  for  the  territory  of  Oregon, 
provided  for  the  survey  of  public  lands,  and 
granted  donation  claims  to  settlers  in  order 
to  encourage  colonization.  The  tannery 
building  having  been  erected  In  1852  by 
plaintiffs*  predecessors  in  title,  they  must  tlien 
liave  known  where  the  southwest '  comer  of 
the  Meek  claim  was  located,  for  the  premises 
could  have  been  but  recently  surveyed,  and 
such  owners  evidently  put  up  their  structure 
with  reference  to  a  right  line  extending  from 
such  point  to  the  northeast  comer  of  the 
Whitcomb  claim,  and  also  to  give  one-lialf 
of  "the  present  traveled  road"  referred  to 
in  the  petition  of  1877  immediately  north  of 
the  tannery  building. 

For  these  reasons,  the  majority  of  the 
court  believe  the  center  of  Harrison  street 
should  be  made  coincident  with  the  correct- 
ed north  boundary  of  the  Whitcomb  donation 
land  claim.  The  decree  will  therefore  be 
reversed  and  one  entered  here  enjoining  the 
defendants,  their  agents,  and  servants  from 
extending  the  proposed  Improvement  of  Har- 
rison street  south  of  a  line  30  feet  south  of 
and  parallel  with  the  corrected  north  bound- 
ary of  the  Lot  Whitcomb  donation  land 
claim. 


STEVENS  V.  MTBRS. 
(Supreme  Court  of  Oregon.    Feb.  27,  1012.) 

1.  Wills  (S  50*)— TestamentaBy  Capacity- 
Insanity. 

Not  every  degree  of  insanity  of  a  testator 
will  vitiate  a  will,  and  though  he  be  enfeebled, 
physically  and  mentally,  if  he  can  understand, 
at  the  time  of  the  execution  of  the  will,  what 
he  is  doing,  has  a  knowledge  of  his  property, 
and  how  and  to  whom  he  wishes  to  dispose  of 
it,  and  remembers  those  who  have  claims  on 
his  bounty,  he  is  of  sufficient  testamentary  ca- 
pacity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  a  96-100:  Dec.  Dig.  |  50.*] 

2.  Wills  (|  38*)— Testamentaby  Capacity— 
"Delusion." 

A  delusion  of  a  testator  which  will  render 
him  of  insufficient  testamentary  capacity  to  ex- 
ecute a  will  must  be  the  spontaneous  product 
of  the  subjective  processes  of  a  disordered  in- 
tellect, inducing  a  belief  without  any  supiwrt 
in   extrinsic   evidence;    and   a   mere   error   ia 
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jad'gment  npon' proven  or  admitted  facts  does 
not  constitute  a  "delusion,'*  however  mach  it 
may  be  at  variance  with  the  conclusion  reach- 
ed by  unprejudiced  minds  from  the  same  facts, 
[Ed.  Note. — ^For  other  cases,  see  Wills,  Dec. 
Dig.  S  38.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1971-1973.] 

3.  WlI.r.S    (|'55*)— l^STXMENTABT    Capacitt. 

In  an  action  to  contest  a  will,  ertdence 
hfld  sufficient  to  render  beliefs  of  the  testator, 
in  regard  to  the  effect  of  medical  treatment  of 
a  doctor  upon  his  wife,  and  as  to  bis  relations 
^ith  his  wife  and  daughter,  conclusions,  rather 
than  delusions. 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent 
Dig.  H  137-161;  Dec.  Dig.  {  65.*] 

4.  Wills  (S  55*)— Testambhtaby  Capacity. 

In  an  action  to  contest  a  will,  evidence  held 
to  show  that  at  the  time  of  the  making  of  the 
will  testator  had  sufficient  testamentary  ca- 
pacity to  make  it. 

[Ed.  Note.— For  other  cases,  see  Wnis,  Cent. 
Dig.  SS  137-161;   Dec.  Dig.  §  65.»] 

R.  WiLM  (5  199* )— Test AMEBTTASY  Capacity 
— Sufficiency  at  Time  of  Codicil. 

Although  a  testator  may  not  have  been  of 
sound  and  disposing  mind  or  memory,  or  may 
have  been  laboring  under  a  delusion  at  the  time 
he  made  a  will,  a  subsequent  codicil,  which 
did  not  distorb  any  bequest,  but  merely  gave 
directions  as  to  how  a  portion  of  the  estate 
bequeathed  should  be  distributed  in  case  the 
devisee  predeceased  the  testator,  amounts  to  a 
republication  of  the  will;  and  the  sufficient 
testamentary  capacity  of  the  testator,  at  that 
time  would  free  the  entire  will  from  any  taint 
which'  it  may  have  received  at  the  time  of  its 
making. 

[Bd.  Note.— For  other  cases.  8««  Wills,  Cent. 
Dig.  i  498;   Dec.  Dig.  i  199.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  Earl  C.  Bronaugh,  Judge. 

Petition  to  contest  a  wlU  by  Georgia  Fran- 
ces Steyeng  against  George  Tobla.s  Myers, 
Jr.,  proponent.  Fpom  a  Judgment  for,  con- 
testant, proponent  appeals.  Reversed  and 
remanded. 

On  July  22t  1907,  upon  the  petition  of  ttae 
defendant  here,  the  coanty  court  of  Moltno- 
mah  county.  Dr.,  admitted  to  probate,  in 
common  form,-  a  paper,  jmrporting  to  be  the 
last  -will  and  testilment  of  George  T.  Myers, 
and  a  codicil  annexed  thereto,  and  directed 
that  letten  testamentary  issue  to  the  de- 
fendant upon  his-  taking  and  filing  the  oath 
required  by  the 'Statute.  The  will.  Itself  was 
dated  May  SI,  1902,  and,  In  substanccl,  de- 
vised to  t^  plBlntur,  Georgia  Frances  Ste- 
vens, daughter  of  the  decedent,  the  sum  of 
$20,000,  to  be  tMrtd  to  her  when  she  should 
arrive  at  the  age  of  45  years.  The  remain- 
der of  the  estate  was  devised  to  the  defend- 
ant, his  son,  who  was  nominated  execntor  of 
the  TrUl,  to  serve  without  any  bond  or  un- 
dertaking. By  the  codicil,  dated  December 
3,  1902,  it  was  l>rovlded  that,  In  case  the  son 
should  die  before  the  death  of  the  testatoi^ 
the  portloll'  of  the  estate  beqneathed  to  him 
should  be  distributed  In  a  certain  manner 
therein  specified,  but  not  now  Important  for 


the  decision  of  this'  case,  'because  the  testa- 
tor died  before  the  defendant 

On  December  10,  1907,  the  plaintiff  filed 
ber  petition  and  complaint  in  the  county 
court,  reciting  the  order  admitting  the  alleg- 
ed win  to  probate,  and,  as  appeared.  In  sub- 
stance, In  the  original  petition  for  the  pro- 
bate of  the  will,  she  alleged  that  the  testa- 
tor, George  T.  Myers,  died  in  Seattle,  Wash., 
July  12,  1907,  being  at  the  time  of  his  death 
a  resident  and  Inhabitant  of  Multnomah 
county.  Or.,  leaving  an  estate  therein,  and 
that  at  the  death  of  said  George  T.  Myers 
he  left  surviving  him  two  children,  who  were 
and  are  his  only  heirs  at  law,  viz.,  Georgia 
Frances  Stevens,  the  plaintitT,  and  George  T. 
Myers,  Jr.,  the  defendant. 

The  complaint  then  alleges  "that  said  will 
Is  not  now  and  never  was  the  last  will  and 
testament  of  the  said  George  T.  Myers,  de- 
ceased; that  at  the  time  of  the  signing  of 
said  writing  by  the  said  George  T.  Myers, 
and  for  some  time  prior  to  the  execution  of 
the  pretended  wUl,  the  said  George  T.  Myers 
was  not  pf  sound  and  disposing  mind  or 
memory,  and  that  during  all  of  said  time 
that  George  T.  Myers  labored  under  the  in- 
sane delusion  that  his  wife,  who  died  a  nat- 
ural death  in  January  of  the  year  1902,  had 
been  foully  murdered,  and  that  your  peti- 
tioner, the  daughter  of  the  said  George  T. 
Myers,  had  in  some  manner  given  aid  and 
comfort  to  those  whom  he,  the  said  George  T. 
Myers,  insanely  imagined  to  be  the  persons 
who  bad  murdered  bis  wife ;  that  it  was  not 
true  that  the  wife  of  the  said  George  T.  My- 
ers had  been  murdered,  nor  was  It  true  that 
your  petitioner  had  given  any  aid  or  comfort 
to  those  who,  the  said  George  T.  Myers 
imagined,  had  committed  the  crime  of  mur- 
der upon  bis  wife,  but  such  extravagances 
had  no  existence  whatever,  except  in  the 
diseased  and  morbid  condition  of  the  mind 
of  him,,  the  said  George  T.  Myers,  yet  such 
Insane  delusion  so .  far  bad  control  of  him, 
tbe  said  George  T.  Myers,  that  It  was  Im- 
I)08slble  to  reason  him  out  of  such  concep- 
tions, and  that  in  whatever  be  did  with  ref- 
erence to  your  petitioner  the  said  George  T. 
Myers  was  governed  and  guided  by  said  de- 
lusions." The  allegation  quoted  was  denied 
by  the  reply.  At  the  hearing,  after  the  tes- 
timony had  been  taken,  on  motion  of  the 
plaintiff,  her  complaint  was  amended,  so  as 
to  add  to  the  allegation  concerning  the  delu- 
sion, said  to  have  been  suffered  by  the  tes- 
tator, these  words,  "and  that  your  petition- 
er was  criminally  intimate  with  one  Dr. 
Samuel '  A.  Robinson,"  and  further  to  her 
disavowal,  the  words,  "nor  was  she  criminal- 
ly Intimate  with  the  said  Dr.  Samuel  A.  Rob- 
inson, nor  with  any  one,"  and  it  was  order- 
ed that  these  new  allegations  be  considered 
as  denied  by  the  defendant  and  proponent. 
On  October  24,  1908,  the  county  court  enter- 
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«d  an  order  and  decree  to  the  effect  that  the 
order  admitting  the  writing  to  probate  as  a 
last  will  and  testament  of  the  decedent 
should  be  set  aside  and  held  for  naught  Ou 
appeal  to  the  circuit  court  of  Multnomah 
county,  the  decision  of  the  county  court  was 
affirmed  June  13,  1910.  The  defendant  and 
proponent  appeals. 

Joseph  Simon  and  M.  L.  Pipes  (Dolpb, 
Mallory,  Simon  &  Gearin  and  Martin  L. 
Pipes,  on  the  brief),  for  appellant.  C.  W. 
Fulton  and  H.  H.  Northup  (Henry  E.  Mc- 
Olnn  and  H.  U.  Northup,  on  the  brief),  foi' 
respondent. 

BURNETT,  J.  (after  stating  the  facte  as 
above).  The  general  charge  is  that  the  de- 
cedent lacked  testamentary  capacity,  and 
the  specification  is  that  he  labored  under  an 
insane  delusion.  At  the  hearing,  no  ettort 
was  made  to  establish  a  general  insanity  of 
the  testator.  The  principal  endeavor  of  both 
parties  was  to  establish  or  overturn  the  aver- 
ment of  delusion  already  mentioned. 

Sallie  S.  Myers,  wife  of  the  decedent,  was 
born  October  21,  1845,  and  died  January  12, 
1902.  The  testator  himself,  George  T.  My* 
«r8,  was  born  October  30,  1836,  and  died 
July  12,  1907.  The  will  in  question  was 
made  May  31,  1902,  and  the  codicil  Decem- 
ber 3,  1902.  The  testator  lived  5>4  years 
after  his  wife,  and  almost  that  long  after 
making  his  will,  and,  as  disclosed  by  the  tes- 
timony, was  engaged  in  active  business, 
managing  large  affairs  almost  to  the  very 
date  of  his  death.  The  allegation  of  the 
complaint,  to  the  effect  that  his  estate  was 
of  the  probable  value  of  $300,000,  Is  not  con- 
tested by  any  evidence.  It  is  abundantly  es- 
tablished by  the  testimony  that  the  testator 
was  devotedly  fond  of  his  wife;  that  for  a 
period  of  nearly  40  years  they  lived  together 
happily  as  man  and  wife;  and  that  he  re- 
lied upon  her,  not  only  to  manage  her  house- 
hold, but  also  to  advise  him  in  almost  every 
business  transaction.  He  was  addicted  to 
the  use  of  Intoxicating  liquors,  and  became, 
as  stated  by  one  witness,  a  "seasoned  drink- 
er." It  does  not  appear  that  he  was  ever  so 
drunk  but  what  he  could  walk  and  attend  to 
business.  They  had  but  two  children,  the 
parties  to  this  suit.  He  was  very  fond  of 
the  contestant,  educated  her  at  considerable 
«xpense,  and,  both  before  and  after  her  mar- 
riage, sent  her  East  for  medical  treatment, 
paying  the  expenses  of  her  journey  In  ev- 
•ery  Instance.  When  she  married,  he  gave 
her  $5,000  with  which  to  furnish  her  resi- 
dence. He  afterwards  bought  a  large  dwel- 
ling bouse  in  Portland,  and  allowed  her  and 
her  husband  to  occupy  It  until  April  1,  1902, 
when  he  began  to  charge  rent  at  the  rate  of 
$60  per  month,  as  will  be  hereafter  noticed. 
In  February,  1896,  the  testator  and  his  wife 
«ach  made  a  will,  bequeathing  to  the  other 
all  the  property  owned  by  the  testator  in 
those  wills,  with  provisos  that  In  case  of 
the  death  of  the  other  spouse  before  the 


death  of  the  testator  all  the  property  should 
descend  in  equal  shares  to  the  two  children. 
Except  for  the  transposition  of  testator  and 
beneficiary,  the  two  wills  were  Identical  In 
terms.  Under  her  will,  Uierefore,  the  prop- 
erty of  Mrs.  Myers  passed  to  her  husband 
at  her  death. 

In  1882,  the  contestant,  then  a  schoolgirl 
about  17  years  of  age,  was  threatened  with 
some  pulmonary  trouble.  For  the  beneSt  of 
her  health,  her  father  sent  her  East  to  visit 
relatives,  who  took  her  to  consult  the  Dr. 
S.  A.  Robinson,  mentioned  in  the  pleadings, 
who  was  then  practicing  at  some  place  on 
Staten  Island,  N.  Y.  She  secured  board 
near  his  residence,  took  his  treatment  for 
several  months,  and  then  returned  to  Port- 
land, Or.  She  went  again  for  treatment  In 
1886,  and  this  time  took  up  her  abode  In 
the  doctor's  household,  again  remataing  un- 
der his  care  for  several  months.  This  led 
to  correspondence  between  the  doctor  and 
the  contestant's  parents.  They  finally  went 
Bast  themselves  In  1887,  became  personally 
acquainted  with  Robinson,  and  visited  at 
his  house.  In  1893  the  contestant  was  visit- 
ing in  New  York  in  company  with  her  par- 
ents, and  again  met  Robinson.  Later  on  he 
visited  the  contestant's  parents,  and  also 
visited  at  her  home  in  Portland.  Robinson 
had  be«i  divorced  from  his  wife  for  many 
years,  and  l)efore  the  marriage  of  the  con- 
testant he  and  his  parents  maintained  a 
household  near  New  York  City;  but  after 
the  death  of  his  mother  he  removed  to  Ta- 
coma  Park,  a  suburb  of  the  city  of  Wash- 
ington, where  he  kept  up  a  domestic  estab- 
lishment of  his  own.  His  son  then  lived  in 
Baltimore,  but,  with  his  wife,  was  part  of 
the  time  at  the  physician's  home  in  Tacoma 
Park,  and  besides  that  Robinson's  man  and 
the  same  people  that  had  been  In  the  home 
when  the  contestant's  parents  were  visiting 
were  in  the  Tacoma  Park  household.  lu 
1899  the  plaintiff  agaUi  visited  Robinson  and 
family  at  Tacoma  Park,  and  remained  there 
until  some  time  in  July,  1900.  During  her 
stay  there,  she  visited  Washington  and  va- 
rious other  places  with  Robinson,  all,  of 
course,  with  the  knowledge  of  her  husband 
and  her  parents.  Robinson  removed  to  Port- 
land, Or.,  in  1900,  coming  there  in  company 
with  the  contestant  on  her  return.  He  im- 
mediately installed  his  household  furniture 
and  library  in  the  home  of  the  contestant, 
and  continued  to  reside  vrlth  her  and  her 
husband  until  some  time  after  the  death  of 
her  mother.  He  made,  at  his  own  expense, 
sundry  changes  in  the  house  bought  by  the 
decedent  for  the  use  of  contestant  and  her 
husband,  and  shared  with  them  the  expense 
of  housekeeping  there.  The  decedent  took 
great  pains  to  Introduce  Robinson  to  various 
leading  men  with  whom  he  was  acquainted, 
and  spoke  very  highly  of  him  and  his  attain- 
ments as  a  physician.  The  family,  especial- 
ly the  contestant  and  her  mother,  showed 
him  great  attention. 
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In  the  early  part  of  Jnly,  1901,  the  de- 
•cedent  and  his  wife,  together  with  the  con- 
testant and  Robinson,  went  to  Astoria  on  an 
excursion  on  the  steamer  Potter.  Beturning 
by  train  late  at  night,  the  contestant's  moth- 
er, in  alighting  from  the  train,  fell,  and  in 
some  way  injured  herself.  Later  in  that 
month,  the  mother  complained  of  a  pain  in 
her  left  side,  took  to  her  bed,  and  sent  for 
Robinson  to  treat  her.  lie  diagnosed  her 
ailment  as  malaria  and  sciatica,  and  treated 
her  accordingly.  She  did  not  improve  In 
health,  but  continued  to  decline.  It  is  in 
testimony  that  the  decedent  Implored  his 
wife  to  call  other  physicians  in  consultation; 
bat  she  steadfastly  refused,  and  would  have 
no  medical  counsel,  except  from  Robinson. 
After  treating  her  for  some  time,  the  latter 
advised  that  she  be  taken  to  a  drier  climate, 
or  to  some  health  resort.  All  this  time  the 
decedent  was  engaged  with  his  son  in  busi- 
ness In  Seattle,  as  salmon  packers.  As  part- 
ners, they  continued  in  this  business,  and  in 
like  ventures  in  Alaska,  until  the  decedent's 
death.  When  the  question  of  change  ot 
scene  or  climate  for  the  decedents  wife 
arose,  he  suggested  Green  Kiver  Hot  Springs 
in  Washington;  but  Robinson  objected  to 
this,  saying  to  Myers  that  the  mountains 
would  be  better  for  a  fever  patient.  It  is 
in  testimony,  however,  that  he  said  to  a 
witness,  Mrs.  Prentiss,  that  he  wanted  to 
take  her  as  far  away  from  Seattle  as  he 
could;  for  he  did  not  want  Mr.  Myera  to 
come  so  often,  and  the  farther  he  got  her 
away  the  better.  This  same  witness  testi- 
fied that  on  his  return  from  Ashland  on  one 
occasion  the  decedent  complained  to  her 
that  she  herself  was  to  blame  for  sending 
Mrs.  Myers  to  Southern  Oregon,  and  she 
then  told  him  of  the  statement  of  Robinson, 
already  mentioned. 

It  was  finally  determined  to  take  Mrs. 
Myers  to  Ashland,  whither  she  went  about 
the  middle  of  September;  Robinson  and  the 
contestant  both  accompanying  her,  and  both 
remaining  there  until  her  return  to  Port- 
land some  time  during  the  latter  part  of 
1901  or  early  in  1902.  Robinson  was  in  con- 
stant attendance  upon  her  during  her  stay 
at  Ashland,  living  in  the  same  house.  At 
length  an  enlargement  developed  in  her  left 
side,  about  two  Inches  below  the  umbilicus 
and  about  six  Inches  to  the  left  of  the  me- 
dian line,  which  he  at  first  diagnosed  as 
hernia.  Some  time  after  this,  the  swelling 
was  discovered  to  be  an  abscess,  and  on 
October  25,  1901,  with  the  aid  of  other 
physicians,  an  operation  was  performed,  by 
lancing  the  abscess.  From  the  aperture 
thus  made,  pus  spurted  out,  until  about  a 
quart  was  discharged.  After  this,  the  pa- 
tient Improved  perceptibly,  and  began  to 
talk  of  returning  to  Portland  for  the  pur- 
])o8e  of  setting  her  house  in  order  and  pre- 
paring her  wardrobe  for  a  trip  to  Cali- 
fornia.    Robinson  advised  strongly  against 


her  going  back  to  the  damper  climate  of 
Portland,  as  did  the  other  physicians  in  at- 
tendance; but  she  persisted  in  her  purpose 
and  went  to  Portland,  accompanied  by  Rob- 
inson and  her  daughter.  About  January  7, 
1902,  the  patient  was  taken  suddenly  with 
a  severe  chill,  and  Robinson  was  called  to 
attend  her.  He  demanded  that  a  consulting 
physician  be  called,  and  Dr.  Rockey  was 
summoned.  Notwithstanding  the  treatment 
they  gave  her,  she  continued  to  decline,  and 
died  on  January  12,  1902;  the  immediate 
cause  of  her  demise,  according  to  her  death 
certificate,  being  acute  nephritis  with  con- 
tributory peritonitis.  Robinson  was  invited 
by  Mr.  Myers  to  attend  the  incineration  of 
the  body,  and  afterwards,  at  his  request, 
gathered  the  ashes  from  the  crematory.  At 
first  Myers,  although  distressed  over  the 
death  of  his  wife,  accepted  the  situation 
without  complaint;  but  afterwards  devel- 
oped a  state  of  great  bitterness  towards 
Robinson,  and  denounced  him  in  unmeas- 
ured terms  to  almost  any  one  who  would 
talk  with  blm  on  the  subject,  claiming  that 
the  physician  was  so  ignorant  of  the  true 
nature  of  the  case  that  his  wife  died  on  ac- 
count thereof.  He  complained,  also,  that 
Robinson  had  undue  Influence  over  his  wife 
and  daughter;  that  his  daughter  had  sided 
with  Robinson  as  against  him  in  the  es- 
trangement which  grew  up  between  himself 
and  the  physician,  and  blamed  her  severely 
for  that  attitude.  This  is  a  general  sum- 
mary of  the  situation  up  to  a  few  weeks 
after  the  death  of  Mrs.  Myers. 

[1]  The  contention  for  the  contestant  is 
that  the  testator,  her  father,  was  suttering 
from  Insanity,  manifested  by  a  delusion  that 
her  mother  had  been  murdered,  and  that  she 
had  In  some  way  given  aid  and  comfort  to 
the  murderer;  but  whether  before  or  after 
the  fact  is  not  stated.  In  the  language  of 
Ames  V.  Ames,  40  Or.  495,  !504,  67  Pac.  737, 
741,  "the  rule  is  settled  hi  this  state  that  If 
a  testator,  at  the  time  be  executes  his  will, 
understands  the  business  in  which  he  is  en- 
gaged, and  has  a  knowledge  of  his  property, 
and  how  he  wishes  to  dispose  of  it  among 
those  entitled  to  his  bounty,  he  possesses 
sufficient  testamentary  capacity."  Chrlsman 
V.  Chrisman,  16  Or.  127,  18  Pac.  6;  Potter 
V.  Jones,  20  Or.  239,  25  Pac.  769,  12  L.  R. 
A.  161;  CTark  v.  Ellis,  9  Or.  128;  Cline's 
Will,  24  Or.  175,  33  Pac.  542,  41  Am.  St. 
Rep.  851.  It  is  not  every  degree  of  insanity 
which  will  vitiate  the  will  of  a  testator  in 
question.  Indeed,  there  Is  no  standard,  like 
that  of  weight  or  dimension,  by  which  we 
can  measure  the  mental  capacity  of  any  one. 
Hence  it  is  that,  although  a  testator  may  be 
enfeebled,  both  physically  and  mentally,  yet, 
if  he  retains  sufficient  mind,  reason,  and 
Judgment  to  understand  at  the  time  that  he 
executes  his  will  that  he  is  engaged  in  that 
kind  of  business,  that  he  has  a  knowledge  of 
his  property-  and  how  he  wishes  to  dispose  of 
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it,  and  remembers  tbose  who  bare  natural 
claims  upon  his  bounty,  be  Is  of  testamen- 
tary capacity. 

[21  Delusions  bave  been  variously  defined; 
but  in  tbe  case  of  Potter  ▼.  Jones,  supra,  it 
is  said:  "Delusions  are  conceptions  that 
originate  Spontaneously  in  the  mind  with- 
out evidence  of  any  kind  to  support  them, 
and  can  be  accounted  for  on  no  reasonable 
hypothesis.  The  mind  that  Is  so  disordered 
Imagines  something  to  exist,  or  impntes  tbe 
existence  of  an  offense,  which  no  rational 
person  would  believe  to  exist  or  to  have 
been  committed  without  some  kind  of  evi- 
dence to  support  it."  It  may  also  be  said 
tliat  a  delusion  is  the  spontaneous  product 
of  tbe  subjective  processes  of  a  disordered 
Intellect,  inducing  a  belief  without  any  sup- 
port In  extrinsic  evidence.  On  the  other 
hand,  if  the  element  of  spontaniety  is  not 
present,  and  there  be  any  extraneous  reason, 
however  slight,  inducing  the  conviction  in 
question,  and  to  which  a  deliberative  mind 
would  ^ve  attention,  there  is  no  delusion. 
A  mere  error  In  Judgment  upon  proven  or 
admitted  facts  does  not  constitute  a  delu- 
sion, however  much  It  may  be  at  variance 
with  tbe  conclusion  reached  by  unprejudiced 
minds  from  tbe  same  facts.  "In  analyzing 
the  legal  conception  of  an  insane  delusion, 
it  is  necessary  to  keep  In  mind  that  the  ulti- 
mate and  essential  thing  to  be  established  is 
that  tbe  testator  had,  at  the  time  the  will  or 
instrument  was  executed,  such  an  aberra- 
tion as  indicates  an  nnsound  or  deranged 
condition  of  the  mental  faculties,  as  distin- 
guished from  the  mere  belief  in  the  existence 
or  nonexistence  of  certain  supposed  facts, 
based  upon  some  sort  of  evidence.  A  be- 
lief which  results  from  a  process  of  reason- 
ing from  evidence,  however  Imperfect  the 
process  may  be  or  Illogical  tbe  conclusion, 
is  not  an  insane  delusion.  If,  under  the 
facts  shown,  the  court  is  able  to  see  how 
a  rational  person  might  have  believed  all 
that  the  testator  believed,  and  still  be  in 
the  possession  of  all  his  senses,  an  insane 
delusion  is  not  established.  Where  a  testa- 
tor has  some  actual  grounds  for  the  belief 
which  he  has,  though  regarded  by  others  as 
wholly  insufficient,  the  mere  misapprehen- 
sion of  the  facts,  or  unreasonable  or  extrava- 
gant conclusions  drawn  tberefroin,  do  not  es- 
tablish the  existence  of  such  a  delusion  as 
will  invalidate  bis  will."  Snell  v.  Weldou, 
243  111.  496,  520,  90  N.  E.  1061,  1070.  "There 
is  no  such  thing  as  a  delusion  founded  upon 
facts.  It  Is  a  mental  conception,  in  the  ab- 
sence of  facts.  If  the  idea  entertained  has 
for  a  basis  anything  substantial.  It  is  not 
a  delusion.  There  may  be  a  mlsjudgment 
of  facts,  or  there  may  be  an  accentuated 
opinion,  founded  upon  insufficient  facts,  bat 
not  a  delusion  rising  to  the  dignity  of  men- 
tal aberration."  Fulton  v.  Freeland,  219 
Mo.  494,  617,  118  S.  W.  12,  18  (131  Am.  St 
Rep.  576). 

[3]  The  conduct  of  tbe  trial  assumed  large- 


ly the  aspect  of  hearing  a  moot  case  of 
Myers  v.  Robinson  and  Stevens,  as  principal 
and  accessory,  wherein  the  plaintiff  charged 
the  defendants  with  malpractice  and  sat  as 
Judge  In  the  decision  of  bis  own  case.  As 
to  the  question  of  delusion,  pursuing  the  Il- 
lustration further,  it  is  not  for  us  to  con- 
sider whether  Myers  decided  that  case  right- 
ly or  wrongly  on  the  evidence  before  him, 
nor  to  say  that  tbe  penalty  of  bis  wrath 
was  too  severe  upon  the  defendants,  nor  yet 
to  determine  whether  be  presided  there  "with 
the  cold  neutrality  of  an  impartial  Judge." 
It  is  rather  for  us  to  confine  our  inquiry  to 
the  question  of  whether  there  was  any  evi- 
dence which  a  Judge  in  his  situation  could 
consider,  and  whether  he  had  mental  Jaris- 
diction  to  decide  the  case  at  all.  In  our 
investigation  of  that  featnre  of  the  case, 
when  we  arrive  at  the  point  where  we  can 
say  whether  or  not  there  were  facts  before 
blm  upon  which  any  one  conld  deliberate 
and  reach  a  conclusion  one  way  or  the  other, 
then,  although  his  deduction  from  these 
facts.  If  any  there  were,  may  appear  unrea- 
sonable or  vengeful  or  wanting  in  natural 
affection,  our  quest  is  ended.  We  cannot 
go  farther, .  because  tbe  property  was  his 
to  be  distributed  as  he  chose,  if  he  could 
choose,  and  neither  of  his  children  had  any 
vested  right  to  it  at  that  time  which  we  can 
enforce  now. 

We  proceed,  then,  to  a  more  detailed  anal- 
ysis of  the  testimony  to  ascertain  If  there 
is  any  extraneous  evidence  or  Impelling  In- 
iluence,  arising  otherwise  than  from  tbe 
spontaneous  action  of  a  diseased  mind,  to 
induce  the  belief  on  the  part  of  the  testator, 
which  Is  alleged  to  be  a  delusion.  As  a 
foreword,  it  is  here  set  down  that  no  situ- 
ation is  disclosed  by  the  record,  respecting 
either  the  contestant  or  her  mother,  incon- 
sistent with  the  most  womanly  chastity.  Of 
course,  in  the  conditions  of  physician  and 
patient,  and  friend  and  friend,  revealed  by 
tbe  history  of  the  case,  there  were  many  op- 
portunities for  meretricious  rdatlons,  when 
viewed  from  the  standpoint  of  the  evil-mind- 
ed; but  there  is  no  evidence  that  either  of 
tbe  ladles  In  qnestion  ever  broke  the  fhith 
they  pledged  at  tbe  hymeneal  altar.  Nor  do 
we  think  the  evidence  establishes  the  charge 
that  Myers  imputed  uncbastity  to  ^ther  bis. 
wife  or  his  daughter.  Some  witnesses  tes- 
tified on  that  subject;  but  they  were  so  utter- 
ly broken  down  on  cross-examination  that, 
as  we  believe,  the  only  basis  for  that  branch 
of  the  alleged  delusion  is  found,  either  in  a 
gross  misunderstanding  of  what  he  really 
did  say,  or  in  a  prurient  Imagination.  A 
careful  study  of  the  record  impels  us  to 
the  conclusion  that  Myers  never  made  the 
charge  or  Indulged  the  belief,  however  delud- 
ed, that  his  wife  bad  been  murdered  in  the 
sense  that  would  entail  capital  punishment 
upon  the  one  who  slew  her.  Throughout 
this  testimony.  It  constantly  appears  that,  in 
bis  discussions  of  tbe  matter,  be  attributed 
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the  deatli  of  hla  wife  to  tbe  error  or  igno- 
rance of  the  physician  in  his  diagnosis  of 
her  case  and  to  his  improper  treatment,  or 
at  least  hla  neglect  to  give  proper  treatment 
to  the  patient.  The  utmost  that  can  be  said 
of  his  accusation  against  his  wife  and  daugh- 
ter was  that  Robinson  bad  undue.  Influence 
OTer  them;  that  they  were  Infatuated  with 
him  to  such  an  extent  as  to  cause  them  to 
side  with  the  physician  as  against  their  hus- 
band and  father. 

On  the  hypothesis  that  ttils  tends  to  sus- 
tain the  charge  as  to  the  nature  of  the  al- 
leged delusion,  the  situation  may  be  thus 
illustrated:  Suppose  that  during  his  lifetime 
either  the  physician  or  the  daughter,  for  the 
vindication  of  their  good  names,  as  against 
such  charges,  had  instituted  an  action 
against  Myers  for  libel,  and  that  as  a  de- 
fense he  had  alleged  the  truth  of  the  matter 
«harged  as  defamatory.  Is  there  anything 
In  the  record  before  us  which  would  author- 
ize him  to  take  that  issue  to  the  Jury?  As 
to  the  diagnosis,  all  the  witnesses  who  have 
spoken  on  that  subject  say  that  Mrs.  Myers 
complained  from  the  first  of  her  Illness  of 
a  pain  in  her  left  side.  Dr.  Samuel  T.  Son- 
ger  of  Ashland,  who  was  called  in  consulta- 
tion by. Dr.  Robinson  about  October  15,  1901, 
states  that  In  his  conference  with  the  latter 
he  was  Informed  that  the  patient  was  suf- 
fering from  malarial  poisoning.  Robinson 
had  been  treating  her  for  this  affection  all 
this  time,  and  continued  It  until  about  the 
23d  of  October.  Dr.  Songer  says  that  then 
Robinson  came  down  and  said  the  patient 
had  developed,  as  he  thought,  a  hernia,  and 
would  like  to  have  Songer  examine  her.  On 
such  examination,  acting  upon  the  theory 
that  the  swelling  in  the  lower  abdomen  was 
a  hernia,  they  tried  to  reduce  It,  but  It 
would  not  yield  to  treatment  of  that  kind. 
They  then  called  in  Dr.  PIckel,  who,  on 
the  25th,  operated  on  what  all  at  that  time 
agreed  to  be  an  abscess.  There  is  some  dis- 
pute In  the  testimony  between  Dr.  Robinson, 
■oa  the  one  hand,  and  Dr.  Picket,  on  the 
other,  as  to  whether  it  was  a  psoas  abscess 
■or  a  pelvic  abscess;  but  all  agree  that  the 
-disease  was  finally  and  properly  determined 
to  be  an  abscess  of  some  kind,  and  that  the 
original  diagnosis  of  malarial  poisoning  and 
the  second  of  hernia  were  both  entirely  er- 
roneous. Dr.  Songer  testified,  also,  that 
hnnia  is  not  accompanied  by  malarial  symi)- 
tom  or  chill,  yet,  as  Dr.  Robinson  told  him, 
the  patient  had  l>een  suffering  from  fevers 
and  chills.  Dr.  Songer  says  that  It  was  the 
abscess  that  caused  these  chills  and  fever. 
Speaking  of  a  pelvic  abscess.  Dr.  Songer  also 
says  that  a  competent  physician  ought  to,  be 
able  to  discover  a  i>elvic  abscess  within  a 
very  few  days.  ,  Dr.  Songer  was  a  witness 
for  the  contestant.  Mrs.  Stratton,  another 
witness  for  the  contestant,  went  to  Ashland 
September  28, 1001.  in  the  cii|mclty  of  a  nurse 
for  Mrs.  Myers.  She  says  she  stayed  at  the 
botel  three  or  four  days,  and  then  the  party, 


Including  Mrs.  Myers,  moved  to  the  residence 
of  Mr.  Pracht,  and  two  or  three  days  after 
that  the  witness  discovered  a  very  sore. place 
on  the  left  side  of  Mrs.  Myers,  a  lump  or 
swelling  about  one  by  four  inches  in  dimen- 
sion. She  says  she  told  Dr.  Robinson  about 
it,  and  he  at  that  time  pronounced  it  hernia. 
This  was  at  least  ten  days  before  he  finally 
determined  it  to  be  an  abscess,  of  whatever 
kind.  Dr.  A.  E.  Rockey,  another  witness  for 
contestant,  was  called  in  consultation  with 
Dr.  Robinson  in  the  last  sickness  of  Mrs. 
Myers.  Dr.  Rockey  found  her  suffering  from 
high  fever,  rapid  pulse,  rapid  breathing,  and 
a  condition  of  general  uneasiness  that  ac- 
companies such  symptoms.  Adverting  to  the 
abscess  of  which  he  was  informed,  he  said, 
in  substance,  that  the  occurrence  of  the  chill 
and  fever  would  suggest,  among  the  possible 
causes  for  the  same,  an  unhealed  iMrtion  of 
the  abscess  and  a  retention  of  pus,  finding 
its  way  into  the  system  and  causing  the  chill 
and  fever.  The  sinus  of  the  abscess  had  not 
entirely  closed  up,  and  in  examination.  Dr. 
Rockey  succeeded  in  passing  a  probe  into  it 
a  distance  of  five  or  six  Inches.  In  speaking 
of  this  examination.  Dr.  Robinson  says  there 
may  have  been  a  drop  or  two  of  pua,  because 
there  was  a  little  from  time  to  time  from 
the  skin.  He  further  says,  "A  drop  of  pus 
located  where  it  cannot  get  vent  will  cause 
septicemia,  as  well  as  a  quart" 

As  to  Dr.  Robinson,  here,  then,  is  the  situ- 
ation, as  Myers  might  legitimately  view, it:. 
For  more  than  three  mouths  the  physician 
had  been  treating  the  wife  of  Myers  for 
malaria  and  sciatica,  and  without  success. 
There  is  ample  evidence  to  show  that  Myers 
importuned  his  wife  to  have  medical  counsel 
called  to  consult  with  Robinson,  but  was 
refused.  It  is  In  evidence,  also,  that  Robin- 
son flatly  declined  to  consult  with  other  phy- 
sicians.  True  it  1b  that  this  is  disputed; 
but  that  is  not  the  direct  issue  here.  After 
this  long  course  of  treatment,  he  finally  dis- 
covers a  swelling  upon  the  lower  part  of 
the  abdomen  of  the  patient,  and  then  pro- 
nounces It  h6mla.  The  sequel  shows  that 
his  diagnosis  was  radically  wrong,  and  that 
she  suffered  all  this  time  from  an  abscess. 
The  physicians  agree  that  pus  getting  into 
the  system  will  tend  to  poison,  and  that 
acute  nephritis  or  peritonitis  is  a  natural 
sequence,  lethal  in  termination.  Concerning 
the  question  of  delusion,  we  have  nothing  to 
do  with  deciding  whether  or  not  the  treat- 
ment of  Dr.  Robinson  was  the  proper  treat- 
ment, or  such  as  a  reasonably  prudent  phy- 
sician would  give  tinder  the  circumstances. 
The  only  question  for  us  to  determine  is 
whether  or  not  Myers  had  ground  to  reach 
the  conclusion,  upon  his  course  of  reasoning, 
that  his  wife  had  been  improperly  treated 
with  fatal  results.  If  Robinson  were  the  de- 
fendant against  a  charge  of  malpractice.  In 
that  he  caused  the  death  of  Mrs.  Myers  by 
lack  of  sufficient  medical  skill,  there  would 
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be  enough  In  the  testimony  of  the  witnesses 
for  the  contestant  to  take  such  an  Issue  to 
the  Jury  as  against  bis  motion  for  nonsuit. 
Grainger  v.  Still,  187  Mo.  197,  85  S.  W.  1114, 
70  L.  R.  A.  49.  Under  such  circumstances. 
It  would  be  quite  as  logical  to  Impute  in- 
sanity to  the  Jurors  who  would  assess  dam- 
ages against  the  physician  in  the  supposed 
case  upon  that  evidence  as  to  say  that  Myers' 
deduction  from  the  same  premises  was  an  in- 
sane delusion. 

[4]  As  to  the  influence  of  Robinson  over 
Mrs.  Myers,  her  refusal  to  allow  other  phy- 
sicians to  be  called  in  consultation,  at  the 
request  of  her  husband,  has  been  already 
mentioned.  The  witness,  speaking  of  that, 
says  that  she  gave  as  a  reason  for  her  ac- 
tion that  it  would  offend  Dr.  Robinson.  In 
her  letter  of  November  14,  1899,  appearing 
in  the  record,  Mrs.  Myers  addresses  Robin- 
son as  "My  Dear  Doctor  Robinson,"  and  says, 
among  other  things,  "we  were  in  hopes  Ore- 
gon might  be  favored  with  your  residence 
but  Imow  too  many  cabbage  heads  grow 
here  and  you  want  to  be  where  there  is 
culture  and  Intellectuality.  Washington  may 
well  be  proud  of  such  an  acquisition  to  her 
population,  and  we  are  thankful  to  number 
you  among  our  intimate  friends.  We  are  all 
well,  each  Joining  in  love  and  good  wishes 
for  your  future  happiness  and  enjoyment." 
The  contestant  herself  testifies  that  when 
Mrs.  Myers,  her  mother,  was  sick  she  sent 
for  Dr.  Robinson,  and  did  not  want  another 
physician;  that  Dr.  Robinson  appeared  un- 
willing to  take  the  case,  being  anxious  to 
go  £}ast,  and  her  mother  said  if  he  would 
Just  take  her  through  that  sickness  she  would 
not  ask  him  to  treat  her  again.  She  fur- 
ther says:  "I  think  Dr.  Robinson  had  called 
In  Dr.  Songer,  whom  my  father  had  wanted 
to  consult  with  Dr.  Robinson,  but  my  mother 
was  always  opposed  to  it;  but  finally  Dr. 
Robinson  said  he  must  have  counsel,  and  I 
suggested  Dr.  Songer,  as  long  as  my  father 
had  wished  him,  and  he  came  and  made 
this  examination."  Again  the  contestant 
speaks  of  going  with  her  mother  to  meet  Dr. 
Robinson  at  Salem,  to  go  on  to  San  Fran- 
cisco and  spend  a  little  time  there;  that 
Robinson  was  on  his  way  East,  and  they 
were  all  tn  San  Francisco  together;  and 
that  the  party,  consisting  of  herself,  her 
mother,  an  aunt,  and  Dr.  Robinson,  had  tak- 
en several  trips  all  around  California.  Of 
course,  this  was  all  with  the  knowledge  of 
the  contestant's  husband,  and  with  the  ac- 
quiescence of  her  father.  It  is  written  large 
throughout  the  testimony  that,  in  the  con- 
troversy and  estrangement  which  arose  be- 
tween her  father  and  Dr.  Robinson,  the  con- 
testant espoused  the  cause  of  the  latter  as 
against  her  father.  Aa  an  evidence  of  what 
we  may  at  least  term  her  admiration  for 
Dr.  Robinson,  we  here  quote  some  of  her 
testimony  respecting  his  practice:  "It  was 
very  large.  He  had  a  surgeon  employed  by 
him  in  the  home.    The  whole  house  really 


was  given  up  to  his  business  and  practice, 
and  there  were  a  great  many  pec^le  came 
there  from  different  places.  There  was  one 
friend  that  was  living  in  Dr.  Robinson's 
home,  besides  this  Miss  Close,  that  I  was 
very  fond  of — she  was  from  Chicago— a  Miss 
Vada  Weller,  whose  father  and  mother  had 
sent  her  on  as  I  had  been  sent  on,  and  there 
were  several  young  ladies  from  Baltimore; 
and  Major  Walker's  family  was  at  this  same 
place  where  I  had  been  sent.  I  used  to  have 
to  go  for  treatment  and  wait  my  turn  at  the 
doctor's  home  there,  and  sometimes  it  was 
two  hours  and  two  hours  and  a  half  before 
I  could  get  my  turn;  there  were  so  many 
people  waiting."  S]ieaking  of  the  class  of 
patients  he  had,  she  says:  "Well,  they  were 
prominent  people,  like  Erastus  Brooks,  Mr. 
C.  W.  Hunt,  J.  B.  King,  all  very  prominent 
and  wealthy  people  of  Staten  Island ;  and 
often  Dr.  Robinson  used  to  take  Miss  Weller 
and  myself  on  bis  afternoon  calls  in  bis  car- 
riage, and  we  were  driven  to  those  elegant 
homes.  That  is  all  I  know,  and  the  beautiful 
grounds  surrounding  them;  and  while  Dr. 
Robinson  was  In  those  homes  we  would  be 
driven  by  the  coachman  around  until  he 
thought  time  to  return  for  Dr.  Robinson." 
She  also  says  that  "Dr  Robinson  was  a  per- 
sonal friend  of  the  famous  Dr.  Osier,  and  he 
was  with  him  and  Dr.  Fetterhall."  She  al- 
lowed Robinson  to  remain  as  an  Inmate  of 
her  household  long  after  she  well  knew  that 
her  father  heartily  despised  him.  We  do 
not  criticise  her  right  to  do  these  things  or 
the  purity  of  her  intentions,  and  they  are 
recited  only  for  the  purpose  of  showing  that 
there  was  some  ground  for  Myers  to  reason 
upon  and  reach  the  conclusion  which  he  did, 
whether  it  was  a  just  conclusion  or  other- 
wise. 

On  the  moot  Issue  of  libel,  with  Justifica- 
tion pleaded  as  a  defense,  on  behalf  of  My- 
ers, which  we  have  used  as  an  illustration, 
we  have  no  hesitancy  in  saying  that  out  of 
the  mouths  of  the  witnesses  for  the  contest- 
ant enough  appears  to  take  that  issue  to  the 
Jury  on  behalf  of  Myers.  The  deduction  is 
plain  that  there  was  a  plausible  basis  upon 
which  Myers  could  reason,  and  evidently  did 
reason,  and  arrive  at  the  conclusion  that  his 
wife  was  the  victim  of  malpractice  on  the 
part  of  Dr.  Robinson;  further,  that  in  op- 
position to  his  request  and  oft-expressed 
wishes,  his  wife  refused  to  allow  other  phy- 
sicians to  be  called  in  consultation,  and  that 
his  daughter  sided  with  her  mother  in  this 
contention;  and,  lastly,  that  when  the  es- 
trangement between  Myers  and  Robinson 
arose  as  a  result  of  the  former's  reflections 
on  the  facts  already  narrated,  she  espoused 
the  cause  of  Robinson  and  defended  him 
against  her  father's  displeasure.  We  con- 
clude that  the  si>eciflcation  of  delusion  is 
not  only  not  proven,  but  is  aflirmatively  re- 
futed, because  Myers  had  a  reason  for  his 
Judgment  on  that  matter. 

It  is  not  pretended  that  Myers  was  insane 
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on  any  other  subject,  except  that  connected 
witb  the  alleged  delusion.  The  testimony 
shows  Myers  to  have  been  a  pronounced 
man,  ardent  in  his  friendship  and  equally 
warm  In  his  resentment.  It  Is  said  to  be 
only  a  step  from  the  sublime  to  the  ridicu- 
lous, and  so  it  is  but  a  pace  from  love  to 
Jealousy,  and  from  intimate  friendship  to 
avowed  hostility.  It  afflrmatively  appears 
that  Myers  had  at  least  tolerated  a  very 
close  relation  between  Robinson  and  the 
family  of  the  former.  In  the  treatment  of 
his  wife,  of  whom  he  was  devotedly  fond, 
Myers  evidaitly  expected  much  of  Robinson, 
and  when  the  climax  was  reached,  and  he 
found,  as  he  believed,  that  the  physician  at 
least  was  Ignorant  and  unskillful  In  his 
treatment,  the  natural  result  followed  in  an 
expressed  hatred  and  dislike  of  Robinson. 
It  is  true  that  many  witnesses,  describing 
Myers'  conduct  when  discussing  his  wife's 
death,  have  said  that  he  would  run  his 
fingers  through  his  hair,  and  his  eyes  were 
staring;  that  he  would  walk  the  floor  and 
bitterly  denounce  Robinson  in  profane  terms, 
and  finally  would  become  almost  incoherent 
In  his  speech,  and  finally  burst  into  tears. 
On  this  basis,  the  witnesses  variously  pro- 
nounce him  "off,"  "a  maniac,"  "Insane  on 
that  subject,"  and  the  like;  but  such  testi- 
mony is  not,  in  our  opinion,  sufficient  to  out- 
weigh the  direct  testimony  and  undisputed 
evidence  that,  until  almost  to  the  day  of  his 
•death,  he  successfully  managed  a  very  large 
business,  requiring  the  clearest  mind.  The 
witnes.ses  alluded  to  were  not  cognizant  of 
the  situation  as  it  appeared  to  Myers;  they 
could  not  put  themselves  in  his  place,  and 
could  only  determine  from  their  standpoint 
that  his  Judgment  of  Robinson  was  unrea- 
sonable or  unjust.  His  conduct  on  tho.se  oc- 
casions was  quite  consistent  with  the  actions 
of  an  unreasonably  angry  man  who  has  been 
•deeply  offended  in  a  matter  very  near  his 
heart.  It  Is  proper  to  further  analyze  the 
testimony  with  reference  to  the  matter  of 
general  testamentary  capacity,  and  to  deter- 
mine whether  the  will  was  such  as  a  man 
In  Myers'  situation.  In  his  right  mind,  would 
naturally  execute. 

Recalling  that  Dr.  Robinson  continued  in 
the  family  of  the  contestant  and  her  hus- 
l)and  after  the  death  of  Mrs.  Myers,  and 
that  hitherto  the  testator  had  not  charged 
his  daughter  and  her  husband  any  rent  for 
the  house  in  which  they  lived,  owned  by 
him,  we  find  that  Myers  had  conceived  and 
did  not  in  the  least  conceal  his  dislike  for 
Itobinson  after  the  death  of  Mrs.  Myers. 
Kvideitly  inceiisetl  at  his  daughter  for  re- 
taining him  in  her  huu.sebuUl,  and  desiring 
to  exi»ress  his  dlsa|>proval  and  possibly  get 
rid  of  Robinson,  Myers  directed  his  agent 
to  notify  the  contestants  husband  that  rent 
Lvould  be  charged  on  the  residence  at  the 
rate  of  |00  per  mouth  from  and  after  April 
X,   11)02.     At  this  Juncture,  the  contestant's 


husband  sent  the  testator  the  following  let- 
ter: 

"The  First  National  Bank,  Portland,  Ore., 
March  31,  1902.— My  Dear  Mr.  Myers:  Here- 
with please  find  check  for  f60,  covering  rent 
of  house  at  135  22d  Street  North,  for  month 
of  April,  1902.  This  is  not  a  large  sum  to 
you,  but  it  la  to  me,  and  will  make  a  sub- 
stantial cut  in  my  income.  The  worst  fea- 
ture of  it  lies  in  the  misunderstanding  which 
so  many  of  our  friends  have  regarding  the 
same,  for  most  of  them  seem  to  be  of  the 
opinion  that  it  has  been  given  to  Frances 
by  her  father  and  mother  for  a  home.  In 
fact,  only  a  few  days  ago,  a  gentleman  ask- 
ed me  how  much  taxes  I  had  to  pay  on  it, 
and  was  very  much  surprised  when  I  re- 
plied tliat  we  were  only  tenants.  However, 
that  is  nothing  new  for  me,  as  my  great- 
est handicap,  both  socially  and  in  business, 
has  been  on  account  of  my  having  been  con- 
nected with  a  well-to-do  family  and  being 
obliged  to  maintain  a  position  in  society, 
which  my  salary  has  not  warranted.  Still, 
I  have  so  far  been  able  to  preserve  my  cred- 
it and  my  self-respect,  and  for  my  own  per- 
sonal discomfort  I  do  not  care.  With  Fran- 
ces it  Is  different,  for  she  has  the  right  to 
expect  better  treatment  at  her  father's 
hands,  and  in  her  weak,  nervous  condition, 
the  worry  and  humiliation  she  has  had,  is 
nothing  short  of  criminal.  She  is  neither  a 
child,  rogue  or  fool,  and  the  course  she  has 
followed  since  her  mother's  death  is  the  only 
honorable  one  she  could  pursue.  You  are 
doubtless  well  aware  of  the  strong  attach- 
ment which  always  existed  between  her 
mother  and  herself.  When  but  a  child  she 
always  saved  up  the  little  pin  money,  which 
she  received,  in  order  to  be  able  to  buy  her 
mother  a  Christmas  or  birthday  present,  and 
was  always  anxious  to  share  every  little 
pleasure  with  her.  During  her  mother's  ill- 
ness, she  was  with  her  continually,  and  had 
a  most  excellent  opportunity  of  learning  and 
knowing  what  her  wishes  and  opinions  were. 
Dr.  Robinson  has  his  faults,  as  do  we  all, 
you  and  myself  Included,  but  it  is  not  my 
object  to  discuss  that  now.  Thef?e  facts; 
that  your  wife  Insisted  on  his  remaining  in 
the  case;  that  she  urged  upon  you,  at  one 
time,  that  you  owe<l  him  an  apology,  which 
you  gave  with  apparent  sincerity;  and  final- 
ly, the  plans  which  she  made  regarding  her 
future  after  her  return  from  Ashland,  all  go 
to  show  plainly  what  her  opinion  was  in  re- 
gard to  him.  These  are  all  indisputable 
facts,  and  Frances  remains  true  to  her  moth- 
er's wishes,  besides  which  she  owes  Dr.  Rob- 
inson a  debt  of  gratitude  for  his  care  and 
treatment  of  herself  and  her  mother,  which 
she  has  too  much  honor  and  sincerity  to  re- 
pudiate. How  much  better  for  everyone  it 
would  have  been,  If  you  had  only  accepted 
the  Judgment  of  the  doctors  in  the  case,  all 
of  whom  say  that  everything  was  done  that 
could  have  been  done.    You  would  have  sav- 
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ed  even  yonrself  much  mental  excitement 
and  worry.  It  is  easy  to  say  tbat  Dr.  Rob- 
inson murdered  your  wife  and  to  call  Iilm 
vile  names,  but  it  requires  little  tbought  and 
is  no  argument.  When  such  serious  state- 
ments are  made,  they  should  be  backed  up 
with  the  knowledge  that  they  could  be  prov- 
en true  In  court,  for  nothing  but  the  truth 
Is  permitted  there.  The  remarks  which  you 
have  made  to  the  effect  that  Dr.  Robinson 
had  too  much  influence  wit))  your  wife  and 
daughter  are  being  sadly  misconstrued,  for 
everyone  who  knew  Mrs.  Myers  knew  her 
strong  character,  and  tbat  she  was  one  to 
lead  and  not  to  be  led.  So  such  statements 
simply  discredit  ber.  For  example,  only  a 
short  time  ago,  a  very  influential  man,  whom 
you  consider  one  of  your  best  friends,  told 
me  that  you  had  said  Dr.  Robinson  had  bad 
undue  influence  with  your  wife,  and  be 
wanted  to  know  if  by  that  you  meant,  that 
they  had  been  criminally  intimate.  I  was 
shocked  at  the  thought,  but  It  shows  how 
such  things  are  most  apt  to  be  understood. 
As  for  Frances,  since  you  have  connected 
her  name  in  a  disrespectful  way  with  the 
Doctor  sbe  will  hardly  go  outside  and  is 
very  much  broken  down.  Her  nerves  are 
in  a  badly  demoralized  condition,  and  there 
is  nothing  that  can  help  them  while  things 
are  being  agitated  as  they  are.  Slie  certain- 
ly bas  ber  mother's  wishes  behind  her,  and 
Mrs.  Myers  was  a  woman  whose  guidance 
it  was  well  to  follow.  lour  antipathy  to 
the  Doctor  cannot  barm  him  seriously,  but 
instead  its  effect  falls  upon  your  daughter 
and  your  wife's  good  name.  I  am  writing 
this  without  the  knowledge  of  either  Fran- 
ces or  the  Doctor,  and  hope  you  will  be  able 
to  see  the  right  and  Justice  of  it,  for  I  have 
said  nothing  but  facts,  pure  and  simple. 
Yours  very  truly,  B.  F.  Stevens." 

Upon  the  tense  situation,  as  it  existed  at 
tliat  time,  this  letter  came  as  a  marplot, 
and,  to  say  the  least.  It  was  unfortunate. 
There  is  much  in  It  to  Justly  incense  Myers. 
A  man  of  his  spirit  could  not  bear  with  com- 
posure the  statement  that  Stevens'  connec- 
tion with  his  family  was  a  great  handicap 
to  the  latter.  In  respect  to  the  difference 
of  opinion  between  Myers  and  his  wife,  re- 
specting Dr.  Robinson,  the  letter  sums  up 
the  situation  thus:  "These  are  all  indisput- 
able facts,  and  Frances  remains  true  to 
ber  mother's  wishes,  besides  which  she  owes 
Dr.  Robinson  a  debt  of  gratitude  for  his  care 
and  treatment  of  herself  and  ber  mother, 
which  she  bas  too  much  honor  and  sincerity 
to  repudiate."  The  statement  in  the  letter 
that  "the  remarks  which  you  have  made  to 
the  effect  that  Dr.  Robinson  bad  too  much 
influence  with  your  daughter  are  being  sad- 
ly misconstrued"  probably  state  the  exact 
truth  about  what  Myers  said  in  that  con- 
nection. It  would  naturally  make  any  man 
very  angry  to  have  his  language,  thus  ex- 
pressed, so  construed  as  to  mean  that  his 
wife  and  daughter  had  been  criminally  in- 


timate with  Robinson,  yet  this  Is  what  the 
letter  plainly  indicates.  Soon  after  receiv- 
ing this  letter,  Myers  confronted  Stevens 
and  demanded  the  name  of  the  latter's  in- 
formant, and  on  bis  refusal  to  give  the 
name  he  denounced  his  son-in-law  in  un- 
measured terms.  The  testator,  at  the  time 
and  afterwards,  expressed  his  determination 
tbat  none  of  his  property  should  go  to 
Stevens.  It  appears  that,  although  she  and 
her  husband  had  been  married  since  1892, 
the  contestant  tiad  never  borne  any  chil- 
dren, and  that  her  health  was  delicate. 
With  the  possibility,  as  it  seemed  to  him,, 
that  ber  husband  would  survive  bis  daugh- 
ter, the  testator  evidently  took  testamenta- 
ry steps  in  accordance  with  his  hostility  to 
bis  son-in-law  growing  out  of  the  unfortu- 
nate letter.  It  is  In  evidence  ttiat  about 
that  time,  or  soon  afterwards,  he  made  a 
will,  bequeathing  only  a  nominal  sum  to  his 
daughter,  and  leaving  the  remainder  of  his 
estate  to  bis  son.  Subsequently  be  exe- 
cuted the  will  in  question  on  May  31,  1902. 
Whitney  L.  Boise,  who  drew  up  the  docu- 
ment under  the  direction  of  the  testator,, 
says,  in  substance,  that  the  latter  was  per- 
fectly cool  and  collected  and  not  in  the  least 
excited.  The  manifestations  of  temper  and 
incoherent  anger  described  by  other  witness- 
es, and  up«n  which  they  t>ase  their  opinion 
that  he  was  insane  at  other  times,  were  en- 
tirely wanting.  Myers  afterwards  submit- 
ted the  will  to  Cyrus  A.  Dolpb,  and  asked 
his  advice  as  to  its  regularity  and  validity^ 
all  the  while  remaining  calm  and  collected. 
Many  witnesses  for  the  proponent,  equipped 
for  their  Judgment  by  many  years  of  ac- 
quaintance with  the  testator,  and  who  saw 
him  and  talked  with  him  about  this  tlme» 
concur  in  pronouncing  him  perfectly  sound 
of  mind.  None  of  the  witnesses  for  the  con- 
testant pretended  to  say  more  than  this — 
that  Myers  was  Insane.  Not  one  of  them 
gives  any  opinion  as  to  the  degree  of  his  al- 
leged Insanity.  No  witness  deposes  that  he 
had  not  sufficient  intelligence  at  the  time  to 
know  that  he  was  executing  his  will,  to 
know  the  property  of  which  he  intended  to 
dispose,  and  to  recollect  and  distinguish 
among  the  objects  of  his  bounty.  He  evi- 
dently took  a  sober  second  thought  in  re- 
spect to  his  daughter,  and  relented  in  a  de- 
gree from  his  Srst  determination  to  cut  her 
off  with  a  mere  nominal  sum.  The  evident 
attitude  of  his  mind  towards  her  is  de- 
lineated In  her  account  of  her  last  interview 
with  her  father  thus:  "He  took  on  and 
raved  and  glared  at  me,  and  said  that  that 
scoundrel  of  a  husband  of  mine  bad  written 
him  this  letter;  that  he  had  not  written  it; 
that  Dr.  Robinson  bad  written  it.  And  he 
called  them  both  scoundrels,  and  made  It 
noisy  there,  and  caused  so  much  attention, 
you  know,  the  loud  way  he  spoke  to  me, 
and  said  he  loved  me  still,  and  wished  I 
could  get  away  from  all  of  this."  These 
last  words  he  ever  spoke  to  her  testify  of 
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blB  love  for  the  dangliter;  bat  she  made 
no  change  la  the  situation  which  go  dis- 
pleased her  father.  Yet,  In  the  face  of  all 
that,  be,  by  his  will  in  question,  made  her 
the  mnniflcent  bequest  of  $20,000  without 
condition,  even  as  against  her  husband,  who 
had  deeply  offended  him,  except  that  it 
should  not  be  paid  to  her  until  she  should 
arrive  at  the  age  of  45  years.  He  explain- 
ed that  this  was  the  probable  value  of  one- 
half  of  the  property  which  came  to  him  un- 
der the  will  of  his  wife,  the  contestant's 
mother;  but  this  was  only  an  evidence  that 
he  reasoned  on  the  subject,  and  was  not  act- 
ing on  the  impulse  of  Insane  fury  or  delu- 
sion. That  property  was  his  own  as  much 
as  any  other,  and  we  cannot  ignore  bifi  dis- 
posal of  it,  if  he  bad  sufficient  mental  vigor 
to  construct  a  will,  within  the  meaning  of 
the  long-established  rule  in  this  state.  He 
had  been  an  indulgent  father  to  her,  had 
given  her  $5,000  in  one  sum  to  furnish  her 
home  when  she  was  married, .  had  paid  the 
expense  of  her  travels,  both  befAre  and  aft- 
er her  marriage,  and  in  many  ways  had 
manifested  for  her  a  tender  affection.  Frpm 
this  standpoint,  be  evidently  expected  from 
her  something  of  a  different  attitude  than 
the  one  she  assumed  in  the  great  crisis  of 
his  bereavement.  It  is  evident,  however, 
that  he  reasoned  with  testamentary  capac- 
ity in  the  construction  of  his  will  now  in 
dispute.  He  lived  more  than  five  years  aft- 
erwards in  active  business,  without  any 
qnestion  being  raised  as  to  bis  sanity.  He 
may  have  been  actuated  by  a  desire  to  pun- 
ish the  contestant,  albeit  unjustly;  but  he 
bad  the  right  to  punish  her  in  that  manner, 
provided  he  bad  testamentary  capacity  in 
the  degree  already  defined  and  supported 
by  a  great  array  of  authority. 

We  are  convinced  that  the  preponderance 
of  the  testimony  establishes  that  at  the 
time  of  making  his  wUl  on  May  31,  1902,  he 
bad  ability  in  ample  degree  for  that  pur- 
pose, and  that  the  instrument  is  one  which, 
under  all  the  circumstances,  a  man  of  his 
temperament  would  naturally  make.  Be- 
sides the  precedents  already  cited,  the  fol- 
lowing from  other  states  are  instructive: 
Bobler  v.  Hicks,  120  Ga.  800,  48  S.  E.  306; 
Schmidt  V.  Schmidt,  201  111.  191,  66  N.E. 
371;  Baucbens  v.  Davis,  229  111.  557,  82  N. 
E.  365;  Drum  v.  Capps,  240  111.  524,  88  N. 
E.  1020;  Conner  v.  Skaggs,  213  Mo.  a34.  111 
S.  W.  1132;  In  re  Will  of  James  D.  White, 
121  N.  Y.  406,  24  N.  B.  935;  In  re  Brush's 
■Will,  35  Misc.  Rep.  689,  72  N.  Y.  Supp.  421; 
Buchanan  v.  Belsey,  65  App.  Dlv.  58,  72  N. 
T:.  Supp.  601;  McGovran's  Estate,  185  Pa. 
203,  39  Atl.  816;  Hemingway's  Estate,  195 
Pa.  291,  45  Atl.  726,  78  Am.  St  Rep.  815; 
Kendrick's  Estate,  130  Cal.  360,  62  Pac.  605; 
In  re  Riordan's  Estate,  13  Cal.  App.  313, 
100  Pac.  629;  Hartung  y.  Holmes,  159  Cal. 
161,   113   Pac.   130;    Stull   v.   Stull,   1   Neb, 


(nnof.)  880,  389,  «6  N.  W.  196;  Taylor  v, 
McClintock,  87  Ark.  243,  112  S.  W.  405. 

[S]  Again,  the  allegation  of  the  contest- 
ant's complaint  is,  in  substance,  that  at  and' 
for  some  time  prior  to  the  execution  of  tbe: 
vrill  the  testator  was  not  of  sound  and  dis- 
posing mind  or  memory,  and  that  during  all 
of  that  time  he  labored  under  tbe  delusion 
which  she  describee.  No  mention  is  made 
of  tbe  codicil  in  any  manner;  yet  we  find 
from  the  irecord  that  six  months  and  more 
after  the  execution  of  tbe  will  the  testator, 
makes  and  publishes  the  supplementary 
testament,  which  does  not  disturb  the  be- 
quest to  his  daughter,  but  only  gives  di- 
rections about  how  tbe  portion  bequeathed 
to  his  son  shall  be  distributed,  should  the 
latter  pass  away  before  the  death  of  tbe 
testator.  It  is  not  alleged  that  Myers  was 
In  any  manner  insane  or  subject  to  any  de- 
lusion at  the  execution  of  the  codicil.  The 
publication  of  the  latter  instrument  amounts 
to  an  affirmance  and  republication  of  the 
testament  to  which  it  is  a  supplement  "Al- 
though tbe  will,  when  executed,  might  be 
bad,  or  tbe  testator  might  be  non  compos 
mentis  or  under  duress  or  undue  Influence  at 
its  execution,  yet.  If  be  was  sane  and  free 
from  duress  or  undue  Influence  when  he 
executed  the  codicil,  that  would  be  a  repub- 
lication and  confirmation  of  the  will,  and 
would  free  it  from  the  objection  to  which 
it  was  liable  at  its  execution."  Farr  r. 
O'Neall,  1  Rich.  (S.  C.)  80.  89.  See,  also, 
Shaw  V.  Camp,  163  111.  144,  45  N.  E.  211, 
36  L.  R.  A.  112;  Jones  v.  Shewmake,  35  Oa. 
151;  Murray  v.  Oliver,  41  N.  C.  55;  Haven 
V.  Foster,  14  Pick.  (Mass.)  5.34;  Brimmer  v. 
Sohler,  1  Cush.  (Mass.)  118;  Hubbard  ▼. 
Hubbard,  198  111.  621,  64  N.  E.  1038;  Van 
Cortlandt  v.  Kip,  1  Hill  (N.  Y.)  590;  Illens- 
worth  V.  Illensworth,  110  App.  Dlv.  399,  97 
N.  Y.  Supp.  44;  Payne  v.  Payne,  18  Cal. 
291. 

The  conclusion  is  that  tbe  decree  of  the 
county  and  circuit  courts,  setting  aside 
the  will  and  codicil  in  question,  are  both  re- 
versed, and  the  cause  remanded  for  fur- 
ther proceedings  in  tbe  settlement  and  dis- 
tribution of  the  estate  of  the  testator  in 
accordance  wih  the  directions  of  the  orig- 
inal and  supplementary  testament  hitherto 
under  consideration. 


LEWIS  V.  UNITED  COLLBRIES  CO. 

(Supreme  Court  of  Washington.    Feb.  26, 
1912.) 

COBPOBATTONS   (§  413»)— AOBNT. 

Where  money  was  loaned  by  plaintiff  to 
the  agent  of  defendant  corporation  for  the  ex- 
press purpose  of  paying  defendant's  oblinrationa, 
and  it  was  immedi.-itol;  thereafter  used  by  him 
for  that  purpose,  defendant  was  liable  therefor. 
[E!d.  Note. — For  other  cases,  see  Corpora- 
tions, Dec.  Dig.  i  413.*] 
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Department  1.  Appeal  from  Superior  Court, 
King  County;   W.  O.  Chapman,  Judge. 

Action  by  B.  A.  Lewis  against  the  United 
Collerles  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Smith  ft  Cole,  for  appellant  Peters  tc 
Powell,  for  respondent 

PARKER,  3.  This  is  an  action  to  recover 
the  sum  of  $600,  the  amount  of  a  loan  al- 
leged to  have  made  by  the  plaintiff  to  the 
defendant  Upon  a  trial  before  the  court 
without  a  jury,  findings  and  judgment  were 
rendered  in  favor  of  the  plaintiff,  from  which 
the   defendant   has   appealed. 

Nothing  is  presented  here,  save  the  ques- 
tion of  the  sufficiency  of  the  evidence  to  sup- 
port the  findings  and  judgment  There  is  no 
question  bat  that  at  the  time  of  making  the 
loan  It  was  made  by  respondent  either  to 
appellant  or  to  one  WiUiams.  The  evidence 
shows  almost  conclusively  that  the  money 
was  loaned  and  placed  in  Williams'  bands 
for  the  express  purpose  of  paying  obligations 
of  appellant  and  that  it  was  immediately 
thereafter  so  used  by  Williams.  There  is 
conflict  in  the  evidence  as  to  Williams  being 
the  agent  of  appellant  for  the  purpose  of 
the  loan,  and  also  as  to  whether  or  not  the 
loan  was  made  upon  the  personal  credit  of 
Williams,  or  upon  the  credit  of  appellant 
This  conflict  involves  the  credibility  of  wit^ 
nesses.  A  careful  reading  of  all  the  evidence 
convinces  as  that  we  would  not  be  warranted 
In  disturbing  the  findings  of  the  trial  court, 
especially  in  view  of  the  fact  that  the  money 
was  actually  used  for  appellant's  benefit  We 
deem  It  unnecessary  to  review  the  evidence 
here. 

The  Judgment  is  affirmed. 

DUNBAR,  C.  J.,  and  CROW  and  CHAD- 
WICK,  JJ.,  concur. 


(87  Wash.  273) 
CITY  OP  SEATTLE  v.  HINCKLEY  et  aL 

(Supreme  Court  of  Washington.     Feb.  20, 
1912.) 

1.  Dedication  (J  44*)— Sufpicienct  or  Evi- 
dence. 

Evidence  held  to  show  dedication  of  a  cer- 
tain strip  as  a  public  street. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  H  85-87;   Dec.  Dig.  |  44.*] 

2.  Dedication  (|  39*) —Recoonition  — Evi- 
dence. 

Defendant  and  bis  coheirs,  by  recognizing 
in  partition  deeds  th.nt  a  certain  strip  was  a 
public  street  and  referrini;  to  its  line  by  name 
as  a  boundary  of  the  ipartitioned  land,  recogniz- 
ed his  ancestor's  dedication  of  the  strip  as  a 
public  street. 

[Ed.  Note. — For  other  casps.  see  Dedication, 
Cent.  Dig.  {  77;   Dec.  Dig.  {  30.*] 

8.  Dedication    (|  44*)— Acckptakce— Suffi- 
ciency or  Evidence. 

Evidence  held  to  show  such  a  general  and 
lonK-continued  use  by  the  public  of  a  dedicated 


street  as  to  Imply  aa  aeeeptanee  of  die  dedica- 
tion. 

[Ed.  Note.— For  other  cases,  see  Dedication,. 
Cent  Dig.  |{  85-87;    Dec.  Dig.  f  44.*] 

4.  Dedication  (|  37*)— Acceptance— Use. 

An  acceptance  of  the  dedication  of  a  street 
may  be  Implied  from  general  and  long-conlJnaed< 
use  by  the  public  without  any  formal  action  by 
the  city. 

[Ed.  Note. — For  other  cases,  see  Dedication,. 
Cent.  Dig.  H  73-74;  Dec  Dig.  |  37.»] 

5.  Municipal   Cobpobations    (8   648*)— 
Stbkets— Sufficienct  of  Possession. 

A  strip  used  as  a  pnblic  street  became  aucb- 
by  adverse  possession  of  the  city,  where,  for  20' 

Sears,  it  was  generally  used  as  such  by  the  pub- 
c  openly,  notoriously,  and  continuously,  during' 
which  time  its  boundaries  were  clearly  defined' 
by  fences,  and  it  was  known  aa  a  certam  named- 
street 

[Ed.    Note. — For  other   cases,   see   M'uniclpal' 
Corporations,  Cent   Dig.  fS  1421,  1422;  Dec. 
Dig.  I  64a*] 
8.  Municipal     CoBposAxioira     (|     667*)  — 

Streets— Estoppel. 

The  payment  of  taxes  by  private  persons' 
on  land  used  as  a  street  will  not  estop  the  city 
from  claiming  the  strip  as  a  public  street  nor 
wonld  its  Inclusion  in  a  local  assessment  dis- 
trict and  the  bringing  of  a  suit  to  foreclose  the- 
assessment  so  estop  it:  the  action  of  the  as* 
sessing  officers  not  binding  the  city. 

[Ed.  Note.— For  other  cases,  see  Municipal: 
Corporations,  Cent  Dig.  |i  1429,  1400;  Dec 
Dig.  I  657.*] 

7.  Municipal     Cospobations     (f     657*)  — 
Streets— Estoppel. 

That  the  city's  legal  officers,  though  claim- 
ing that  a  certain  strip  was  a  street  ont  of  cau- 
tion included  it  within  the  strip  to  be  condemn- 
ed from  defendants  for  widening  streets,  would* 
not  estop  the  city  from  claiming  that  it  was 
already  a  part  of  the  street  in  proceedings 
against  defendants  to  quiet  its  title  ui  the  atrip,, 
where  defendants  were  not  injured  by  its  inclu- 
sion in  the  land  to  be  condemned,  and  especially 
in  view  of  Rem.  &  Bal.  Code,  {  7840,  prescrib- 
ing the  manner  in  which  streets  may  be  va- 
cated. 

[Ed.  Note.— For  other  cases,  see  Municipal: 
Corporations,  Cent  Dig.  U  1429,  1496;  Dec 
Dig.  f  657.*] 

8.  Municipal     Cobpobations     (J     657*)  — 
Stheets— Vacating. 

The  method  prescribed  by  Rem.  &  Bal. 
Code,  §  7840,  for  vacating  streets  or  alleys,  is 
exclusive. 

[Ed.  Note. — For  ot'her  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1429;  Dec.  Dig.  | 
657.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Arthur  E.  Griffin,  Judge. 

Action  by  the  City  of  Seattle  against  I^- 
man  Hinckley  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

Peterson  &  Macbride,  for  appellants.  Scott 
Calhoun  and  Howard  M.  Findley,  for  re- 
spondent 

ELLIS,  J.  This  action  was  brought  by  the 
city  of  Seattle  to  quiet  title  to  a  trip  of  land 
30  feet  wide  known  as  "Galer  street"  being 
the  north  30  feet  of  lot  1,  section  30,  town- 
ship 25  north,  range  4  east  W.  M.  The  com- 
plaint alleges  that  for  the  past  20  years  this 
strip  has  been  openly,  continuously,  adverse- 
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ly,  and  tiBlntermptedly  used  and  occupied 
under  a  claim  of  right  as  a  public  street  by 
the  city,  Its  Inhabitants,  and  the  public  gen- 
erally. These  allegations  were  traversed  by 
the  answer,  which  also  sets  up  matter  in  es- 
toppel against  the  city.  Upon  the  Issues  so 
framed  the  cause  was  tried  to  the  court  and 
a  decree  entered  establishing  the  right  of  the 
city  to  the  strip  In  question  for  street  pur- 
poses, whereupon  this  appeal  was  taken  by 
the   defendants. 

The  evidence  introduced  by  the  respondent 
dty  shows  that  one  T.  D.  Hinckley,  father 
of  the  appellant  Lyman  Hinckley,  prior  to 
1889  owned   a  tract  of  land  including  this 
strip;    that  In  1889  or  1890  he  removed  his 
fence  from  the  strip,  and  stated  at  the  time 
that  be  was  throwing  it  open  to  the  public; 
that  ever  since  that  time  fences  have  been 
maintained  on  both  sides  of  the  strip;   that 
In   July,   1889,   the   Union   Water   Company 
purchased  from  T.  D.  Hinckley  and  wife  a 
strip  of  land  53  feet  wide  south  of  and  ad- 
Joining  the  strip  In  question,  and  afterwards 
erected  a  pumping  station  thereon  and  laid 
Its  water  pipes  In  the  Galer  street  strip  here 
in  question,  claiming  the  right  to  do  so  by 
license  from  the  city,  and  without  either  i>er- 
mission  or  objection,  but  by  mere  acquies- 
c«ice  so  far  as  the  record  stiows,  on   the 
I>art  of  T.  D.  Hinckley ;   that  some  time  pri- 
or to  1892  T.  D.  Hinckley  and  wife  deeded 
the  30-foot  strip  In  question  to  the  city  for 
use  as  a  public  street;   that  soon  after  the 
strli>  was  thrown  open  a  sidewalk  was  built 
along  the  south  side  thereof,  apparently  by 
Hinckley  and  the  water  company,  and  that 
the  strip  has  ever  since  been  known  as  Galer 
street  and  has  ever  since  been  used  by  the 
public   as   a  street  and   thoroughfare  very 
largely  by  pedestrians  and  to  a  considerable 
extent  by  teams;    that  the  street  was  never 
graded  or  improved  by  the  city,   but  there 
was  some  evidence  tending  to  show  that  the 
sidewalk  had  been  repaire<t  by  workmen  In 
the  city's  employ.    While  there  was  no  evi- 
dence that  the  city  ever  accepted  the  con- 
veyance of  this  strip  from  T.  D.   Hinckley 
and  wife,  and  the  deed  was  never  recorded, 
the  admission  that  the  deed  was   made  Is 
Htrong  evidence  of  an  intention  on  their  part 
to  dedicate  the  strip  for  use  as  a  public  street 
when  It  was  thrown  open.    The  evidence  also 
shows   that  on   March   25,    1009.   after   the 
death  of  T.  D.  Hinckley,  partition  deeds  of 
the  land  owned  by  him  were  wade  between 
bis  widow  and  children,  among  them  the  ap- 
pellant  Lyman   Hinckley;    that  these  deeds 
referred  to  this  strip  as  Galer  street,  and 
the  descriptions  therein  were  made  with  ref- 
erence to  it  as  a  boundary  line  of  the  land 
partitioned,  and  that  the  south  line  of  this 
strip  was  designated  in  the  deed  to  Lyman 
Ilifickley  as  the  south  line  of  Galer  street 
aud   the  north  line  of  the  tract  deeded  to 
bliu.      This  Galer   street  strip  was  not  in- 
cluded In  the  decree  of  distribution  of  the 


T.  <D.  Hinckley  estate,  nor  in  any  of  the  par- 
tition deeds.  The  strip  of  land  here  in  ques- 
tion extends  from  Dexter  avenue  on  tlie  west 
to  Westlake  avenue  on  the  east. 

[1]  We  are  of  the  opinion  that  this  evi- 
dence amply  established  a  dedication  of  this 
strip  of  land  to  the  public  tor  use  as  a  street 
by  T.  D.  Hinckley  and  wife.  "In  making  a 
dedication  no  particular  formalities  are  nec- 
essary. The  statute  of  frauds  is  not  appli- 
cable in  such  cases,  and  therefore  a  deed  or 
other  instrument  of  writing  is  not  necessary, 
though,  of  course,  a  dedication  may  be  made 
by  deed.  The  intention  to  make  a  dedica- 
tion may  be  shown  by  particular  acts  of  the 
owner,  such  as  throwing  open  his  land  to 
public  travel,  or  platting  It  and  selling  lots 
with  reference  to  the  plat,  or  acquiescing  In 
or  positively  assenttog  to  its  use  by  the  pub- 
lic, or,  in  short,  by  any  act  positively  and 
unequivocally  indicating  such  intention." 
Seattle  v.  HUl,  23  Wash.  92-97,  62  Pac.  446, 
448;  13  Cyc.  p.  473;  1  Elliott,  Roads  & 
Streets  (3d  Ed.)  H  137,  176;  3  Dillon,  Mu- 
nicipal Corporations  (5th  Ed.)  §  1079;  Bar- 
clay v.  Howell's  Lessee,  6  Pet.  498,  8  L.  Ed. 
477. 

[2]  The  evidence  also  shows  a  recognition 
of  the  dedication,  and  of  the  public  right  in 
the  land  dedicated,  by  the  widow  and  heirs 
of  T.  D.  Hinckley,  Including  the  a[>pellant 
Lyman  Hinckley.  Their  deeds  given  and  re- 
ceived In  partition  recognize  the  strip  as 
Galer  street  and  refer  to  its  south  line  as  a 
boundary  of  the  land  partitioned.  Moses  v. 
St.  Ix)ui8  Sectional  Dock  Co.,  84  Mo.  242; 
Buschmann  v.  St.  Louis,  121  Mo.  523,  20  S. 
W.  687. 

[3, 4]  We  are  also  of  the  opinion  that  the 
evidence  shows  such  a  general  and  long-con- 
tinued use  by  the  public  as  to  imply  an  ac- 
ceptance of  the  dedication.  That  such  an 
acceptance  is  sufficient  without  any  formal 
act  on  the  part  of  the  city  officials  is  sustain- 
ed by  both  reason  and  authority.  "The 
'town,  county,  or  parish,'  using  I'rof.  Green- 
leaf's  terms,  Is  represented  by  the  town, 
county,  or  parish  officers,  but  the  officers  are 
not  the  corporation.  The  municipal  corpo- 
ration consists  of  the  Inhabltunts,  and  not 
the  officers.  The  officers  are,  in  truth,  noth- 
ing more  than  the  agents  of  the  coriJoratioii. 
The  Inhabitants,  therefore,  stand  to  the  of- 
ficers as  prhidpals,  and  If  the  principals 
have,  by  their  conduct,  accepted  the  dedica- 
tion, it  is  of  no  great  importance  that  the 
agents  have  taken  no  action  in  the  matter. 
The  inhabitants  of  a  locality  having  by  long- 
continued  use  treated  the  way  ua  a  public 
one,  they  make  it  such  without  the  Inter- 
vention of  those  who  derive  their  authority 
from  them.  Creating  towns,  cities,  and  oth- 
er public  corporations  Is  'but  the  investing 
the  people  of  the  locality  with  the  govern- 
ment thereof,'  and  they  may  themselves  ex- 
ercise the  powers  of  government  of  highways 
quite  as  effectually  by  continued  use  as  by 
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any  other  metbod."  1  Elliott,  Roads  and 
Streets  (3d  Ed.)  g  170,  p.  19.3;  3  Dillon,  Mu- 
nicipal Corporations  (5tb  Ed.)  {  1086;  13 
Cyc.  p.  465.  "A  dedication  and  acceptance 
may  be  implied  from  a  general  and  longrcon- 
tinned  use  by  the  public  as  of  right"  Spen- 
cer V.  Arlington,  49  Wash.  121-123,  »4  Paa 
904. 

[6]  In  any  event,  this  strip  bad  become  a 
public  street  by  prescription,  independently 
of  dedication.  It  bad  been  used  by  the  pub- 
lic generally  as  a  street  and  generally  known 
as  Galer  street  for  a  period  of  20  years. 
During  all  or  practically  all  of  that  period 
its  boundaries  were  clearly  defined  by  fenc-- 
es.  The  use  was  open,  notorious,  continuous, 
and  adverse.  There  is  nothing  in  the  rec- 
ord to  Indicate  >a  merely  permissive  use. 
The  fact  that  this  strip  of  land  was  known 
generally  as  Galer  street  and  used  continu- 
ously as  a  thoroughfare  negatives  a  merely 
permissive  use  by  the  public.  Every  element 
of  right  by  adverse  possession  is  present. 
Seattle  v.  Smithers,  37  Wash.  119,  79  Pac 
616;  Scheller  v.  Pierce  Co.,  55  Wash.  298, 
104  Pac.  277 ;  Smith  v.  Mitchell,  21  Wash. 
636,  58  Pac.  667,  75  Am.  St  Rep.  858;  Chi- 
cago V.  Wright,  69  III.  318. 

[8]  It  only  remains  to  consider  the  claim  of 
estoppel  made  by  the  appellants.  This  claim 
Is  based  mainly  upon  the  payment  of  taxes 
by  the  appellants,  and  those  from  whom  they 
deralgn  title.  According  to  the  decided 
weight  of  authority,  this  is  not  sufficient  to 
estop  the  city  from  claiming  the  strip  in 
dispute  as  a  public  street.  The  right  of  the 
public  to  use  the  land  as  a  street  established 
by  a  continuous  and  uninterrupted  use  can- 
not be  admitted  away  by  the  taxing  officers. 
"The  rights  of  the  public  in  a  highway  are 
not  afFected  by  the  listing  of  the  premises 
for  taxes,  or  payment  of  taxes  when  assess- 
ed. It  is  not  within  the  province  of  assess- 
ing or  collecting  officers  to  thus  admit  away 
the  rights  of  the  public."  Campau  v.  City  of 
Detroit  104  Mich.  560,  62  N.  W.  718-719. 
"The  payment  of  taxes  assessed  by  the  lo- 
cal authorities  is  evidence  tending  to  defeat 
the  presumption  of  a  dedication.  Elliott 
Roads  &  S.  p.  131;  Waggeman  v.  Village  of 
North  Peoria  [155  111.  545,  40  N.  E.  485],  su- 
pra. It  is,  however,  under  most  circum- 
stances, a  matter  of  but  small  probative 
force ;  and,  if  the  land  is  in  fact  dedicated 
to  the  public  for  a  highway,  the  fact  that  it 
has  been  taxed  will  not  prevent  the  public 
from  claiming  the  use  of  such  land  for  a 
public  road."  City  of  Ottawa  v.  Yentzer, 
160  111.  509,  522,  43  N.  E.  601-604;  Busch- 
man  v.  St  Louis,  121  Mo.  623,  26  S.  W.  687 ; 
Chicago  V.  Wright  60  111.  318;  Lemon  v. 
Hayden,  13  Wis.  159;  1  Elliott  Roads  & 
Streets  (3d  Ed.)  $  198;  West  Seattle  v.  West 
Seattle  Land  &  Improvement  Co.,  38  Wash. 
359,  80  Pac.  549.  The  same  reasons  apply 
to  the  further  claim  of  appellants  that  the 
city  was  estopped  to  assert  a  right  to  this 


strip  as  a  street  by  indudiog  it  la  a  local 
assessment  district  and  bringing  .an  action 
in  1892  to  foreclose  an  .assessment  thereon. 
The  assessing  officers  could  not  thus  admit 
away  the  public  right  then  and  until. now  ex- 
ercised by  a  continuous  and  uninterrupted 
use. 

[7]  It  is  also  urged  that  the  city  Is  es- 
topped by  condemning  a  width  of  seven  feet 
from  the  west  end  of  this  strip  la  widening 
■Dexter  avenue,  and  by  condemning  a  part  of 
the  east  end  of  this  strip  in  widening  West- 
lake  avenue.  The  evidence  as  to  these  con- 
demnations indicates  that  the  assistant  cor- 
poration counsel  who  represented  the  city 
therein  then  claimed  that  the  city  pwned 
this  strip;  but  in  order  to  avoid  any  ques- 
tion as  to  the  title  to  the  widened  streets, 
Dexter  and  Westlake  avenues,  which  were 
being  widened  for  Immediate  improvement 
he  included  small  parts  of  the  30-foot  strip 
in  the  condemnation  with  other  lands  con- 
demned admittedly  belonging  to  the  Hlnck- 
leys.  This  was  evidently  done  out  of  an 
abundance  of  caution.  The  essential  ele- 
ments of  estoppel  are  lacking.  The  act  of 
condemning  and  paying  for  these  parts  of 
the  strip  In  question,  did  not  tend  to  place 
the  Hlnckleys  in  a  worse  position  than  tJiey 
otherwise  would  have  been.  There  is  no 
evidence  that,  acting  upon  the  faith  of  a 
relinquishment  by  the  city  which  It  Is  claim- 
ed these  condemnations  showed,  they  expend- 
ed any  money  or  Incurred  any  obligation 
that  they  would  not  otherwise  have  expended 
or  Incurred.  They  have,  by  reason  of  these 
condemnations,  in  no  wise  altered  their  po- 
sition for  the  worse.  Moreover,  it  was  not 
within  the  power  of  the  city  officials  to  thus 
vacate  a  public  highway,  however  acquired. 
"It  is  also  contended  by  respondents  that  in- 
asmuch as  the  city  included  within  the  or- 
dinance of  August  6,  1864,'  and  the  proceed- 
ings to  condenm  had  thereunder,  the  prop- 
erty before  dedicated,  that  the  city  is  now 
estopped  from  asserting  a  claim  under  the 
prior  dedication,  and  this,  too,  though  the 
property  has  at  all  times  since  1859  been 
treated  by  all  parties  as  a  part  of  the  wharf. 
Such  results,  we  think,  do  not  follow.  We 
do  not  see  how  it  is  within  the  power  of  the 
city  officials  to  thus  vacate  a  public  high- 
way." Moses  V.  St  Louis  Sectional  Dock 
Company,  84  Mo.  242-246,  247. 

[t]  This  is  especially  true  under  the  pro- 
visions of  the  statute  of  this  state  relative 
to  the  vacation  of  streets.  Rem.  &  Bal.  Code, 
§  7840,  prescribes  the  manner  in  which 
streets  or  alleys  may  be  vacated.  We  have 
repeatedly  held  that  this  statutory  method 
of  vacation  is  exclusive.  Heuston  v.  Tacoma 
(decided  January  31,  1912)  120  Pac.  872; 
Smith  V.  Centralia,  55  Wash.  673,  104  Pac. 
797. 

While  we  do  not  hold  that  the  abandon- 
ment of  a  street  may  not  be  asserted  against 
a  city  where  the  acts  of  the  city  have  been 
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sach  that  equity  and  good  conscience  would 
prevent  a  claim  of  the  city  to  the  contrary, 
and  where  persons  acting  upon  the  faith  of 
such  acts  have,  with  full  acquiescence  by  the 
public,  expended  money  In  Improvements  up- 
on the  land,  in  an  honest  belief  that  it  was 
not  claimed  as  a  street,  we  do  hold  that  no 
such  case  is  presented  here. 
The  Judgment  is  affirmed. 

DUNBAR,  C.  J.,  and  CHADWICK,  CROW, 
and  MORRIS,  JJ.,  concur. 


STATE  ex  rel.  ROSE  v.  mNDLEY, 
Mayor,  et  al. 

(Supreme  Court  of  WnshingtoD.     Feb.  16, 
1912.) 

1.  MoKiciPAi,  Corporations   (J  48*)— Ordi- 
KANCES— Implied  Repeal. 

Rem.  A  Bal.  Code,  §§  5635-5540,  pro- 
vide for  the  creation  of  city  boards  of  health, 
but  that  the  provisions  thereof  do  not  apply  to 
any  city  in  which  a  board  of  health  is  organiz- 
ed and  a  health  officer  appointed  under  a  spe- 
cial cliarter.  Prior  to  December,  1910,  the 
charter  of  Spokane  provided  for  a  board  of 
health,  and  an  ordinance  of  February,  1910, 
provided  for  the  appointment  by  the  board  of 
health  of  a  bacteriologist.  In  December,  1910, 
a  new  special  charter,  not  providing  for  any 
board  of  public  health,  was  adopted.  Held,  that 
the  new  barter  repealed  the  old  charter  provi- 
sions for  a  board  of  health,  and  the  ordinance 
providing  for  the  appointment  of  a  city  bac- 
teriologist was  abrogated. 

[Ed.  Note.— For  other  cases,  gee  Manicipal 
Corporations,  Cent.  Dig.  |i  127-133;  Dec.  Dig. 
i  48.»] 

2.  Municipal  Cobfobations  (§  48*)— Obdi- 
NANCE— Implied  Repeal. 

The  provision  that  every  ordinance  in 
force  at  tiie  time  of  adoption  shall  continne, 
except  80  far  as  inconsistent,  contained  in 
Spokane  Special  Charter  1010,  which  did  not 
provide  for  a  board  of  health,  will  not  contin- 
ne in  existence  an  ordinance  providing  for  em- 
ployes for  a  department  of  a  board  of  health; 
that  ordinance  being  wholly  inconsistent  with 
the  charter. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  48.*] 

3.  Municipal  Corporations   (8  48*) — Obdi- 
ifANCE— Implied  Repeal. 

The  provision  that  employes  who  are  in 
office  at  the  time  of  adoption  shall  retain  their 
positions,  unless  removed  for  cause,  contained 
m  Spokane  Special  Charter  1910,  which  did 
not  provide  for  any  board  of  health,  will  not 
continue  in  office  employes  of  the  board  of 
health  provided  for  by  the  former  charter. 

[E3d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  48.*] 

Dunbar,  C.  J.,  and  Gose,  J.,  dissenting. 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  E.  H.  Sullivan, 
Judge. 

Quo  warranto  by  the  State,  on  the  relation 
of  Frank  Rose,  against  W.  J.  Illiidley.  as 
Mayor  of  the  City  of  Spokane,  and  others. 
From  an  order  sustaining  a  demurrer  to  re- 
lator's complaint,  he  aiipealR.     Afflrnied. 


Skuse  &  Morrill,  for  appellant.  Burcham 
&  Blair,  A.  M.  Craven,  and  Wm.  B.  Rich- 
ardson, for  respondents. 

PARKER,  J.  The  relator,  Frank  Rose, 
commenced  this  action  in  the  superior  court 
for  Spokane  county  to  compel  bis  reinstate- 
ment In  the  employ  of  the  city  as  a  bacteri- 
ologist, from  which  employment  he  claims 
to  have  been  unlawfully  dismissed  by  the 
mayor.  Upon  the  sustaining  of  demurrers 
to  the  relator's  complaint,  he  elected  to 
stand  thereon  and  not  plead  further,  when 
Judgment  was  rendered  against  him,  denying 
the  relief  he  prayed  for.  He  thereupon  ap- 
pealed to  this  court. 

In  1893  the  Legislature  passed  an  act  pro- 
viding for  the  creation  of  city  boards  of 
health  In  all  cities  and  towns  of  the  state, 
to  consist  of  the  members  of  the  respective 
city  and  town  councils,  or  of  such  persons 
as  they  might  appoint  wholly  or  partially 
from  their  own  members.  These  boards  are 
to  perform  such  duties  as  are  .specified  in  the 
act,  and  such  as  are  prescribed  by  other 
state  laws  relating  to  boards  of  health. 
They  are  also  to  appoint  a  health  officer  for 
their  respective  cities  or  towns,  whose  duties 
are  prescribed  by  the  act.  While  this  is  a 
general  law  applicable  to  all  cities  and  towns, 
it  is  provided  therein  that  the  provisions 
thereof  are  not  to  apply  to  any  city  in  which 
a  board  of  health  is  organized  and  a  health 
officer  appointed  under  the  provisions  of  a 
special  charter.  This  would  leave  cities  of 
the  first  class  free  to  regulate  the  organiza- 
tion of  their  boards  of  health  by  their  own 
freehold  charters,  if  they  choose  to  do  so. 
This  law  is  still  In  force.  Rem.  ft  Bal.  Code. 
S§  5535-5540.  Prior  to  December,  1910,  the 
special  freehold  charter  of  the  city  of  Spo- 
kane provided  for  the  organization  of  a 
board  of  health  for  the  city,  and  gave  the 
city  council  power  to  pass  ordinances  to 
carry  out  the  provisions  of  the  charter  re- 
lating to  that  subject.  In  February,  1910, 
in  pursuance  of  that  charter  provision,  the 
city  council  passed  an  ordinance  providing 
for  employes  of  the  health  department  of  the 
city,  and  fixing  their  salaries;  providing 
therein,  among  other  things,  for  appointment 
by  the  hoard  of  health,  subject  to  confirma- 
tion of  the  council,  of  a  bacteriologist  at  a 
salary  of  $75  per  month,  and  defining  his 
duties.  The  relator  was  thereupon  appointed 
to  that  position  by  the  board,  and  entered 
upon  the  discharge  of  his  duties.  Thereaft- 
er, in  December,  1910,  the  city,  by  vote  of  its 
people,  adopted  a  new  charter  which  had, 
shortly  prior  thereto,  been  prepared  and  pro- 
posed by  15  freeholders  of  the  city  elected 
for  that  purpose,  in  pursuance  of  section  10. 
art.  11,  of  the  state  Constitution.  This  new 
charter  purports  to  be  the  entire  organic 
law  of  the  city.  It  contains  no  provision 
whatever  relating  to  Iwards  of  health:    nor 
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does  it  provide  for  the  exercise  of  any  pow- 
ers by  any  of  the  city  departments  or  boards 
of  tbe  nature  of  those  pertaining  to  boards 
of  health.  Upon  the  new  charter  becoming 
effective  as  the  organic  law  of  the  city,  the 
mayor  notified  the  relator  that  his  services 
as  bacteriologist  were  at  an  end.  Since  then 
he  has  been  excluded  from  that  employment 
and  refused  comi>en8ation  therefor.  His  dis- 
missal In  this  manner  was  made  without  any 
cause  being  assigned  therefor,  and  without 
any  bearing  being  awarded  him. 

[1-3]  The  relator  rests  his  right  to  rein- 
statement upon  certain  provisions  of  the 
new  charter  which,  he  Insists,  continues  the 
Iiosition  of  bacteriologist,  aud  also  continues 
his  employment  in  that  position,  until  re- 
moved for  cause.  One  of  the  provisions  so 
relied  uiwn  is  as  follows:  "Kvery  ordinance 
and  re.solution  In  force  at  the  time  of  the 
adoption  of  this  charter,  except  in  so  far  as 
it  is  Inconsistent  with  this  charter,  shall 
continue  in  force,  until  amended  or  repeal- 
ed." Another  of  the  provisions  relied  upon 
is  contained  in  the  article  relating  to  civil 
service,    aud    is    as    follows:     "Section    53. 

*  *  •  Employes  within  the  scoiJe  of  this 
article  who  are  in  ottice  at  the  time  of  the 
wdoiitlon  of  this  charter  shall  retain  their 
positions,      unless      removed      for      cause. 

*  *  *  "  We  And  no  provisions  in  the  new 
charter  furnishing  any  more  substantial  sup- 
l>ort  to  appellant's  contentions  than  these 
two.  As  to  the  first-quoted  provision,  it 
seems  inconceivable  that  an  ordinance  pro- 
viding for  employ^  of  a  department  wMch 
has  no  existence  under  the  new  charter  can 
be  considered  as  continuing  in  force  by  vir- 
tue of  this  provision.  Clearly  It  is  not  con- 
sistent witJi  any  provision  of  that  charter. 
It  provides  for  something  that  has  been  in 
effect  dlsi)ensed  with  by  the  new  charter. 
Ihe  new  charter  being  silent  upon  that  sub- 
ject, that  fimction  of  government  is  thereby 
left  to  be  controlled  by  the  general  state 
law,  which  we  have  noticed.  The  provision 
contained  in  the  civil  service  article  In  the 
new  charter  Is,  if  possible,  of  even  less  aid 
to  the  relator  in  his  contentions;  for  clearly 
an  employment  in  the  department  of  the 
city  government  which  has  ceased  to  exist 
under  the  new  charter  cannot  be  within  the 
scope  of  the  civil  service  article  in  that  char- 
ter, so  as  to  continue  such  position  In  ex- 
istence. The  civil  service  article  manifestly 
only  relates  to  such  positions  existing  imder 
the  old  charter  as  continue  to  exist  under 
the  new  charter.  The  position  of  bacteriolo- 
gist is  clearly  not  one  of  such  positions. 
This  court  has  many  times  noticed  and  fol- 
lowed the  rule  that  a  new  law,  purporting 
to  be  the  whole  law  upon  the  subject-matter 
of  which  it  relates,  repeals  a  former  general 
law  on  that  subject,  even  though  the  new- 
law   contains   no  express    repealing   clause. 


State  V.  Carbon  HIU  Coal  Co.,  4  Wash.  422, 
30  Pac.  728;  Mansfield  v.  First  National 
Bank,  5  Wash.  665,  32  Pac.  789,  999;  I^eavltt 
V.  Chambers,  16  Wash.  353,  47  Pac.  755; 
Nelson  v.  Nelson  Bennett  Co.,  31  Wash.  116, 
71  Pac.  749 ;  State  ex  reL  Hammond  v.  Robs, 
39  Wash.  233,  81  Pac.  725;  Bradley,  etc., 
Co.  V.  Muzzy,  54  Wash.  227,  103  Pac.  37.  It 
follows  that,  since  the  new  charter  was 
adopted  as  a  new  and  complete  charter,  and 
in  no  sense  as  an  amendment  of  the  old  one, 
it  thereby  became  the  entire  organic  law  of 
the  city,  and  all  the  provisions  of  the  old 
cliarter  were  thereby  effectually  repealed, 
although  we  do  not  find  in  the  new  charter 
any  express  repealing  language  directed 
against  tiie  old  charter.  As  bearing  more 
direc-tly  upon  the  contentions  of  appellant, 
and  in  support  of  the  view  that  the  position 
Into  which  he  seelcs  to  be  reinstated  ceased 
to  exist  upon  the  adoption  of  the  new  char- 
ter, the  following  authorities  may  be  noted: 
People  v.  Blair,  82  111.  App.  571;  Ward  v. 
Elizabeth  City,  121  N.  C.  1,  27  S.  E.  993; 
Butner  v.  Boifeuillet,  ICO  Ga.  743,  28  S.  E. 
4C4;  State  v.  Chatfield,  71  Conn.  104,  40 
Atl.  922;  Schmidt  v.  Lewis,  63  N,  J  Eq. 
5G5,  52  Atl.  707. 

Frank  Ulnman  was  made  a  defendant  by 
the  relator,  and  it  is  alleged,  in  snbstance, 
that  Hinraan  Is  now  employed  by  the  city 
as  a  bacteriologist;  the  object  of  the  action 
being  to  cause  his  removal  from  that  em- 
ployment, as  well  as  the  reinstatement  of 
the  relator  therein.  It  Is  not  alleged,  how- 
ever, by  what  authority  Ulnman  was  so  em- 
ployed. However,  we  need  not  inquire  as  to 
the  legality  of  his  employment  It  might 
be  argued  that  we  must  presume  that  be  is 
employed  by  the  board  of  health  as  organized 
under  the  general  law.  This,  however,  Is  of 
no  moment  in  our  present  inquiry.  Since  we 
conclude  that  there  does  not  now  exist  any 
board  of  health  for  the  city  of  Spokane  im- 
der its  existing  charter  provisions,  the  relate 
or  can  have  no  employment  under  such  a 
board,  since  all  charter  provisions  and  ordi- 
nances relating  thereto  are  abrogated  by  the 
adoption  of  the  new  charter,  and  that  sub- 
ject is  now  controlled  by  the  general  state 
law. 

The  judgment  of  the  learned  trial  court 
Is  afllrmed. 

MOUNT  and  FULLERTON,  JJ.,  concur. 

DUNBAR,  O.  J.  The  employment  of  the 
resix»udent  Hlnman  as  a  bacteriologist  to 
succeed  the  relator,  in  my  opinion,  precludes 
the  respondent  from  asserting  that  the  office 
does  not  exist  under  the  new  charter.  I 
therefore  dissent. 

GOSE,  J.,  concurs  in  dissent 
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LINDQTJIST  et  ui.  v.  CITY  OF  SEATTLE. 

(Supreme  Court  of  Washington.    Feb.  16, 
1912.) 

1.  MuNiciPAi.  Corporations  (85  812,  818*)— 
Torts — Notice  of  Injury — Sufficiknct. 

A  notice  of  injury  given  under  Seattle 
City  Charter,  art.  4,  {  29,  requiring  all  claims 
for  damages  to  accurately  locate  and  describe 
the  defect  causing  the  injury  and  to  accurately 
describe  the  injury,  if  in  good  faith,  is  suffi- 
cient where  it  states  that  claimant's  leg  was 
"fractured  and  bruised  to  such  an  extent  that 
he  was  compelled  to  undergo  a  surgical  oper- 
ation" and  admits  evidence  that  his  leg  was 
bruised  from  the  knee  to  the  foot,  and  that  bis 
ankle  was  sprained  and  the  ligaments  there- 
of ruptured  so  as  to  necessitate  a  surgical  op- 
eration. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  ||  1096,  1707;  Dec. 
Dig.  is  812,  818.»] 

2.  Continuance  ({  30*)— Surprise— Amend- 
ments. 

There  was  no  abuse  of  discretion  in  de- 
nying a  continuance  for  surprise  in  permitting 
an  amendment  to  the  complaint  in  a  personal 
injury  action  to  conform  to  the  proof,  which 
showed  permanent  injury,  where  the  court  of- 
fered to  stop  the  trial  and  appoint  physicians 
to  examine  plaintiff,  and  if  the  examination 
showed  that  defendant  was  surprised  by  the 
amendment  to  pass  upon  the  motion  for  con- 
tinuance later,  and  defendant  did  not  take  ad- 
vantage of  such  offer,  as  it  would  have  fully 
protected  defendant  against  surprise. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent.  Dig.  {§  99-112:    Dec.  Dig.  S  30.*] 
S.  Municipal  Corporations  (5  821*)— Inju- 
ries FROM  Sidewalks — Contributory  Neo- 
LioENCE— Jury  Question. 

Plaintiff  was  injured  by  falling  through  a 
defective  sidewalk.  Held,  that  the  question 
whether  plaintiff  was  guilty  of  contributory 
negligence  in  going  upon  the  sidewalk  was  a 
jury  question. 

fEd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §S  1745-1757;  Dec 
Dig.  i  821.*] 

4.  Municipal  Corporations  (J  806*)— Inju- 
ries FROM  Streets— Contributory  Negli- 
gence. 

A  pedestrian  had  the  right  to  assume  that 
a  sidewalk  was-  reasonably  safe  throughout  its 
entire  width,  in  the  absence  of  contrary  knowl- 
edge. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  SS  1678,  16S2;  Dec. 
Dig.  I  806.*) 

Department  2.  Appeal  from  Superior 
Court.  King  Count.v;  .T.  T.  Itonald,  Judge. 

Action  by  C.  N.  Llndqntst  and  wife  against 
the  City  of  Seattle.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Afflnned. 

Scott  Calhoun  and  James  E.  Bradford,  for 
appellant.  Brady  &  Kuiuuiens  and  Elmore 
Winkler,  for  respondents. 

ELLIS,  J.  Action  for  personal  injuries  to 
the  plaintiff  C.  N.  Llndqulst,  cau.sed  by  a 
fall  through  a  defective  sidewalk  on  Harri- 
son street,  near  the  alley  between  Sixth  and 
Seventh  Avenues  North,  in  the  city  of  Se- 
attle. Harrison  street  runs  in  an  easterly 
and    westerly   direction,   and   is  crossed   by 


Sixth  and  Seventh  avenues,  running  north 
and  south.  From  Sixth  avenne  eastward  to 
the  alley,  the  sidewalk  lay  upon  stringers  on 
the  ground.  These  stringers  were  decayed, 
and  many  boards  were  loose,  so  tliat  they 
rattled  under  the  feet.  From  the  alley  to- 
wards Seventh  avenne,  the  sidewalk  was 
raised  on  a  trestle  some  seven  feet  above  the 
ground.  The  evidence  shows  that  this  also 
was  In  a  generally  bad  condition,  and  Iiad 
been  so  for  at  least  six  months.  This  part 
of  the  sidewalk,  however,  was  more  solid 
than  that  which  lay  upon  the  ground.  About 
3  o'clock  In  the  afternoon  of  July  31,  1910, 
the  plaintiff  husband  and  his  wife  were  walk- 
ing eastward  on  Harrison  street,  and  had 
passed  over  the  sidewalk  from  Sixth  avenue 
to  the  alley,  and  for  about  one-third  of  the 
distance  from  the  alley  to  Seventh  avenue, 
when  he  stepped  upon  the  end  of  a  plank 
which  gave  way  beneath  him,  letting  him  fall 
through  the  sidewalk  to  the  ground  below, 
causing  the  injuries  complained  of.  Trial 
was  had  to  a  Jury,  and  at  the  conclusion  of 
the  plaintiff's  evidence  the  defendant  chal- 
lenged Its  sufficiency  by  motion,  which  was 
overruled.  The  city  rested  Its  case  without 
offer  of  evidence.  The  jury  returned  a  ver- 
dict of  $1,000.  Motions  for  a  new  trial  and 
for  Judgment  notwithstanding  the  verdict 
were  made  and  overruled.  The  Judgment 
was  then  entered,  from  which  the  defendant 
city  has  ap|)ealed. 

[1]  1.  The  first  error  assigned  is  based  up- 
on the  admission  of  evidence  of  a  sprained 
ankle,  causing  permanent  injury.  It  is  urged 
that  the  claim  filed  with  the  city  in  compli- 
ance with  a  re<iuirement  of  the  city  charter 
was  hisufficient  to  admit  of  such  proof,  since 
the  sprain  was  known  to  the  claimant  when 
he  filed  the  claim.  The  notice  of  claim  de- 
scribed the  Injury  as  follows :  "That  by  rea- 
son of  the  claimant  falling  violently  through 
the  opening,  as  aforesaid,  the  said  claimant's 
leg  was  fractured  and  bruisetl  to  such  an  ex- 
tent that  be  was  conii)elled  to  undergo  a  sur- 
gical operation,  and  will  be  disabled  for 
many  months  to  come.  That  In  falling  the 
claimant  was  bruised  about  the  arms,  and 
bus  suffered  great  pain  and  anguish."  The 
description  of  the  injury  in  the  comploint 
was  couched  in  similar  terms. 

Section  20  of  article  4  of  the  charter  of 
Seattle,  prescribing  such  claims,  provides  as 
foUows :  "All  such  claims  for  damages  must 
accurately  locate  and  describe  the  defect  that 
caused  the  injury,  accurately  descril)e  the 
Injury,  give  the  residence  for  one  year  last 
past  of  claimant,  contain  the  items  of  dam- 
ages claimed,  and  be  sworn  to  by  the  claim- 
ant." 

It  will  be  noted  thot  the  chorter  requires 
no  more  specific  description  of  the  injury 
than  of  the  defect  which  caused  the  Injury. 
The  obvious  jmnwse  of  the  charter  provision 


*For  other  cases  see  same  topic  and  ■action  NUMBER  la  Dec.  Dig.  A  Am.  Dig.  Kay  No.  Series  ft  Rep'r  ladezes 
121  P.-29 
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Is  to  Insure  sucb  notice  as  will  enable  the 
city,  through  Its  proper  officials,  to  Investi- 
gate the  cause  and  character  of  the  Injury 
while  the  facts  are  comparatively  recent,  and 
thus  protect  itself  against  fraudulent  or  ex- 
aggerated claims.  This  court,  in  common 
with  many  others,  has  held  that,  where  there 
Is  a  bona  fide  effort  to  comply  with  the  law, 
and  the  notice  filed  actually  accomplished 
the  purpose  of  notice  as  to  the  place  and 
character  of  the  defect  In  the  street,  it  is 
sufficient,  though  defective,  if  the  deficien- 
cies therein  are  not  such  as  to  be  actually 
misleading.  Ellis  t.  Seattle,  47  Wash.  578, 
92  Pac.  431 ;  Hammock  v.  Tacoma,  40  Wash. 
539,  82  Pac.  893;  Falldln  v.  Seattle,  50  Wash. 
561,  97  Pac.  658.  This  court  has  also  held 
that  claims  of  this  character  are  to  be  view- 
ed with  at  least  that  liberality  which  is  ac- 
corded to  a  pleading.  Hase  v.  Seattle,  51 
Wash.  174,  98  Pac.  370,  20  L.  R.  A.  (N.  S.) 
938. 

These,  and  many  other  decisions  which 
might  be  cited,  show  that  this  court  has 
never  adopted  that  draconic  strictness  of  con- 
struction which  would  sacrifice  the  just  and 
reasonable  purpose  of  the  law  to  a  technical 
exactness  of  terms,  making  it  a  pitfall  for 
the  ignorant  and  unskillful,  rather  than  a 
reasonable  protection  against  the  fraudulent 
and  designing.  "It  is  a  sound  view  that 
such  a  notice  is  sufficient  when  couched  in 
general  terms  that  cannot  be  misunderstood, 
and  that  technical  accuracy  and  nicety  of 
particularization  are  not  necessary."  5 
Thompson,  Com.  on  Law  of  Neg.  }  6328.  The 
same  rule  applies  in  stating  the  nature  and 
extent  of  the  injury.  "Where  the  statute  re- 
quires such  a  notice  to  state  the  nature  of 
the  injury,  it  will  be  sufficient  if  the  state- 
ment he  made  in  general  terms  which  cannot 
be  misunderstod.  As  in  the  case  of  state- 
ments touching  the  place  and  cause  of  the 
Injury,  technical  terms  and  detailed  accuracy 
are  not  required."  5  Thompson,  Com.  on 
Law  of  Neg.  S  6338. 

Since  the  charter  requires  nothing  more 
specific  as  to  the  injury  than  as  to  tbe  de- 
fect which  caused  it,  we  can  conceive  of  no 
good  reason  why  the  above  rules  should  not 
apply  to  the  one,  as  well  as  to  the  other.  Ap- 
plying these  rules  to  the  case  before  us,  it  Is 
obvious  that  the  notice  that  the  claimant's 
leg  was  "fractured  and  bruised  to  such  an 
extent  that  he  was  compelled  to  undergo  a 
surgical  operation"  should  be  held  sufficient 
to  allow  proof  of  a  bruised  leg  from  the  knee 
to  tbe  foot,  and  an  ankle  so  sprained  and 
ligaments  so  ruptured  as  to  necessitate  a 
surgical  operation,  which  was  the  proof 
made.  The  injuries  described  in  the  notice 
and  those  proved  were  so  nearly  related  in 
location  and  character  that  notice  leading  to 
inquiry  and  examination  as  to  tbe  one  would 
necessarily  afford  full  knowledge  as  to  the 
other.  Bradbury  v.  Inhabitants  of  Benton, 
69  Me.  194;  Reno  v.  St.  Joseph,  1C9  Mo.  642. 


70  S.  W.  123;  City  of  Dallas  t.  Moore,  82 
Tex.  dv.  App.  230,  74  S.  W.  95. 

The  facts  in  the  case  of  Horton  v.  Seattle, 
53  Wash.  316,  101  Pac.  1091,  are  plainly  dis- 
tinguishable from  the  facts  here.  The  notice 
there  stated  that :  "She  was  greatly  bruised 
and  injured,  and  her  whole  right  side  was 
paralyzed,  and  she  suffered  great  pain  under 
her  kidney  and  right  hip  Joint,  and  she  also 
suffered  severe  pains  in  her  right  leg."  The 
claim  was  filed  21  days  after  the  injury,  and 
the  claimant  testified  that  within  5  days 
after  recovering  from  the  injury  she  knew 
that  her  eyesight  was  Impaired.  The  court 
held  that  the  notice  was  insufficient  to  admit 
proof  of  injury  to  the  eyes.  It  is  too  obvious 
for  comment  that  there  was  in  tliat  case  no 
such  relation  between  the  injury  described 
in  the  notice  and  that  sought  to  l>e  proved, 
either  as  to  location  or  character,  as  that 
presented  here.  We  are  constrained  to  bold 
that  tbe  notice  here  under  consideration  was 
sufficient  to  permit  proof  of  tbe  sprain  and 
consequent  permanent  injury  to  tbe  ankle. 
Owen  V.  Seattle,  116  Pac.  261. 

[2]  2.  It  is  next  assigned  as  error  that  the 
court  permitted  the  plaintiffs  to  amend  their 
complaint  to  conform  to  the  proof  showing 
permanent  injury,  and  in  refusing  the  defend- 
ant's request  for  a  continuance  on  the  ground 
of  resulting  surprise.  The  court  in  denying 
the  continuance  offered  to  interrupt  the  trial 
and  appoint  physicians  to  examine  the  plain- 
tiff, and  stated  that  if  such  an  examination 
demonstrated  a  surprise  to  the  extent  tbat 
it  could  not  be  fairly  met  he  would  pass  up- 
on the  motion  later.  Counsel  for  tlie  dty 
did  not  see  fit  to  avail  himself  of  that  offer, 
and  the  court  on  the  following  morning  pro- 
ceeded with  tbe  trial.  In  this  we  find  no 
error.  The  offer  of  the  court  was  an  ample 
protection  against  the  alleged  surprise,  and 
when  it  was  not  accepted  there  was  no  abuse 
of  discretion  in  refusing  a  continuance. 
Knapp  V.  Chehalis,  118  Pac.  211. 

[3,4]  3.  Finally,  it  is  contended  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law.  In  this  we  find  no 
merit.  While  the  evidence  shows  that  many 
of  the  boards  were  loose  and  rattled  under 
the  feet,  especially  where  tbe  sidewalk  lay 
upon  the  ground,  it  also  shows  tbat  they 
were  more  secure  upon  tbe  trestle.  The  city 
maintained  no  sign,  barrier,  or  other  warn- 
ing to  indicate  that  the  sidewalk  was  not 
safe,  but  tacitly  invited  the  public  to  use  it, 
and  it  was  in  constant  use.  The  plaintiff 
had  not  been  upon  it  before,  and  knew  noth- 
ing about  it.  He  had  the  right  to  assume 
that  the  sidewalk  was  reasonably  safe 
throughout  its  entire  width.  Oallamore  v. 
Olympla,  34  Wash.  379,  75  Pac.  978;  Gallag- 
her V.  Town  of  Buckley,  31  Wasli.  380,  72 
Pac.  79.  Whether  the  plaintiff  was  guilty  of 
contributory  negligence  was  a  question  for 
the  Jury.  Drake  v.  Seattle,  30  Wash.  81,  70 
Pac.  231,  94  Am.  St.  Rep.  844;   Cowie  T.  Se- 


Digitized  by 


Google 


Wash.) 


NOLAN  y.  PACIFIC  WAIIEHOVSE  CO. 


451 


attle,  22  Wash.  659,  62  Pac.  121  j   Jordan  v. 
Seattle,  26  Wash.  61,  66  Pac.  114. 
The  judgment  Is  aflSrmed. 

DUNBAR,  0.  J.,  arid  CROW,  MORHIS,  and 
ClIADWICK,  JJ.,  concur. 


NOLAW  T.  PACIFIC  WAREHOUSE  CO. 

(Supreme  Coart  of  Washington.     Feb.  8, 
1912.) 

JUBY    (j   13*)— RlQHT  TO  JtJRT  TBIAL— LEOAIi 

OB  ElguiTABLX  Issues— CHOSS-C0SIFI.AIKT. 
In  an  action  for  damages  for  breach  »f  a 
written  contract,  defendant  answered  admit- 
ting the  contract,  bat  denying  the  breacli,  and 
fat  a  cross-complaint  alleged  that  plaintiff,  who 
had  executed  a  deed  of  real  property  as  secu- 
rity for  performance,  had  breached  the  con- 
tract, and  prayed  a  foreclosure  of  the  deed, 
which  was  in  reality  a  mortgage.  Held,  that 
plaintiff  was  not  entitled  to  a  Jury  trial  on.  the 
issues  presented  by  bis  complaint,  for  the  ques- 
tion whether  an  action  is  legal  or  equitable 
must  be  determined  from  the  entire  pleadings, 
and  the  ccosb-complaint  presented  an  equita- 
ble defense  which,  if  sustained,  fvould  prevent 
plaintiff's  recovery. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  §1  35-83;   Dec.  Dig.  {  13.«] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Boyd  J.  Tallman, 
Judge. 

Action  by  James  W.  Nolan  against  the 
Pacific  Warehouse  Company,  In  which  de- 
fendant filed  a  cross-complalnt.  From  a 
Judgment  for  defendant  on  Its  cross-com- 
plalnt,   plaintlS   appeals.     Affirmed. 

John  E.  Humphries,  for  appellant.  Pres- 
ton &  Tborgrlmaon,  for  respondent. 

MOUNT,  J.  Plaintur  brought  this  action 
to  recover  damages  on  account  of  an  alleged 
breach  of  a  written  contract  by  the  defend- 
ant. The  defendant  answered,  admitting 
the  contract  as  set  out  In  the  complaint,  but 
denied  any  breach  thereof  on  its  part;  and 
for  a  cross-complaint  alleged  tliat  the  plain- 
tiir  had  executed  a  certain  deed  of  real  prop- 
erty as  security  for  the  faithful  perform- 
ance of  the  contract;  that  plaintiff  had  fail- 
ed to  perform  the  contract;  that  defendant 
had  completed  the  same,  and,  In  order  to 
do  80,  bad  expended  $469;  and  prayed  ttiat 
the  trust  property  be  sold  In  order  to  re- 
imburse the  defendant  for  such  e-xpenses. 
Plaintiff  denied  these  allegations.  When 
the  case  came  on  for  trial,  the  plaintiff  de- 
manded a  Jury,  which  the  court  denied.  The 
cause  was  then  tried  to  the  court,  and  re- 
sulted in  a  Judgment  for  $66.85  in  favor  of 
the  defendant,  and  a  decree  directing  the 
sale  of  the  real  estate  given  as  security  for 
the  faithful  performance  of  the  contract. 
The  plaintiff  appeals. 

He  makes  but  one  contention  here,  which 
is  that  the  court  erred  in  refusing  his  de- 
mand for  a  Jury  trial.     He  couteuds  that, 


under  the  Constitution  and  statutea,  he  is 
entitled  to  a  Jury'  tWat  lli  thls'case  because  1 
the  complaint  Is  for^uamages  for  the  breach  ■ 
of  a  written  contract,'  and  the  omy-  defease 
Is  the  denial  of  this  breach.  The  answer,  > 
however,  in  addition  to 'a '  general  denial  of 
a  breacti  of  the  contract  by  the  defendant, 
alleges  a  breach  by  the  ptelnUo,  and  aslb 
for  the  foreclosure  of  a  trust  deed  given  as 
security  for  such  breach.  In  the  case  of 
Lindley  v.  McGlauflin,  57  Wash.  581,  586, 
107  Pac.  355,  357,  considering  the  questioa 
here  preseUted,  we  said:  'The  appellant  in- 
sists; further,  tliat  the  qnestion  whetbec-  tbfS 
action  is  of  legal  or  equitable  cognizance 
must  be  determined  from  the.  complaint r 
alone,  not.  fron)  the  pleadings  in  their  en- 
tirety, and  urges  that  the  complaint  in  the , 
present  case  shows  a  legal  and  not  an  equi- 
table cause  of  action.  But  a  defendant  un< 
der  the  Code  may  set  forth  by  answer  as 
many  defenses  as  he  may  have,  'whether 
they  be  such  as  have  heretofore  l>een  denom-. . 
Inated  legal  or  equitable,  or  both.'  In  other 
words,  a  purely  equitable  defense  may  be- 
set forth  to  a  purely  legal  action;  and,  since 
it  may  l>e  set  forth,  it  may  be  tried  as  an 
equitable  action.  Peterson  v.  Philadelphia 
Mtg.  &  Trust  Co.,  33  Wash.  464,  74  Pac. 
585.  It  follows  from  this,  we  think,  that 
the  nature  of  the  trial  is  determined  from 
the  entire  pleadings,  rather  than  from  the 
complaint  alone."  The  case  of  Lincoln 
Trust  Co.  y.  Nathan,  175  Mo.  32,  74  8.  W. 
1007,  is  in  point  here.  That  was  a  c^se 
where  the  plaintiff  sued  to  collect  rent  un- 
der a  written  lease.  The  defendant  for  an- 
swer set  up  one  of  the  provisions  of  the 
lea.se  which  it  was  alleged  plaintiff  had  vio- 
lated, and  prayed  for  a  cancellation  of  the 
lease.  A  demand  for  a  Jury  was  denied. 
On  appeal  the  plaintiff  contended  that  ttt^ 
effect  of  such .  defense  was  to  require  the 
court  to  hear  the  equitable  defense  first,  and 
then  proceed  with  the  case  at  law.  The 
court  there  said:  "The  infirmity  underly- 
ing this  position  is  that  the  answer  does  not 
simply  interpose  an  equitable  defense,  but  It 
Is  a  cross-bill  in  equity,  asking  affirmative 
relief,  which,  if  granted,  as  It  was,  would 
cut  out  the  foundations  upon  which  the 
plaintiffs'  right  to  recover  depended,  and 
therefore  destroy  the  plaintiffs'  case.  This 
accentuates  the  difference  between  a  mere 
equitable  defense,  and  a  cross-bill  in  equity 
asking  affirmative  relief,  which,  if  granted, 
destroys  the  plaintiffs'  case.  TUia  being 
true,  the  answer  and  cross-bill  converted 
this  case  into  one  in  equity,  and  a  trial  by 
Jury  was  properly  denied."  The  same  is 
true  here.  If  it  was  the  duty  of  the  court 
to  try  the  equitable  defense  first  when  he 
found  that  the  plaintiff  had  breached  the 
contract,  this  destroyed  the  plaintiff's  case.^ 
There  was  no  dispute  in  the  evidence  that 
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the  plaintiff  did  not  complete  his  contract 
within  the  time  he  had  agreed  to  do  bo.    HIb 
excuae  for  not  dolns  so  was  wholly  untena- 
ble. 
The  Judgment  \a  affirmed. 

DUNBAR,  O.  J.,  and  MORRIS,  FULLESt- 
TON,  and  eIlliS,  JJ.,  concur. 


(•7  Wash.  HO) 

PALMER  et  ai.  t.  HUSTON. 

fSnpreme  Court  of  Washington.    Feb.  IB, 
1812.) 

1.  Loos  AND  LoooiRo  ({  8*)— Loooino  Coir- 
TRACT— Action. 

In  an  action  to  recover  the  balance  due 
on  a  logging  contract  which  had  been  breached 
by  the  defendant,  the  plaintilTs  were  entitled  to 
recover  at  the  contract  price  for  the  amount 
«f  logs  delivered  up  to  the  time  of  the  breach. 
[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Dec.  Dig.  |  8.*] 

2.  Tbial  (I  243*)— Acrnow- iNBTBUcnoR. 

In  an  action  to  recover  upon  a  logging  con- 
tract, where  the  plaintiffs  claimed  a  breach  by 
the  defendant,  and  the  defendant,  alleginK  that 
the  plaintiffs  failed  to  perform,  connterclaimed 
for  damages,  an  instruction  to  find  for  the  de- 
fendant upon  his  counterclaim  if  the  plaintiffs 
breached  their  contract  and  the  defendant  was 
injured  thereby,  was  not  inconsistent  with  an 
instruction  that  the  jury,  if  they  should  find 
for  plaintiffs,  should  return  a  verdict  for  the 
plaintiffs  at  the  contract  price  for  all  the  tim- 
ber cut  and  delivered  at  a  certain  place. 

[Ed.  Note.— For  other  cases,,  see  Trial,  Gent. 
Dig.  U  564,  665;   Dec  Dig.  g  243.*] 

8.  Appsal  and  Ebrob  (|  1033*)— HABin.E88 

BbBOB— INSTBUCTION. 

One  cannot  complain  of  an  instruction 
more  favorable  to  him  than  the  pleadings  war- 
rant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4052-4062;  Dec.  Dig.  { 
1033.*] 

4.  EVIDENCB   (JJ  90,  598*)— "PBBPOirDEBANOT 

or  Evidence." 

"Preponderance  of  evidence"  is  the  excess 
over  the  amount  of  testimony  necessary  to 
balance  the  scales;  and  to  say  that  the  bur- 
den of  proof  is  upon  the  party  simply  means 
that  he  must  furnish  that  excess  before  he  is 
entitled  to  a  verdict 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  K  112,  2450-2452;  Dec.  Dig.  §i 
90,  598.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5516-5518;   vol.  8,  p.  7761.] 

Department  1.  Appeal  from  Superior 
Court,  Cowlitz  County;  H.  E.  McKenney, 
Judge. 

Action  by  B.  A.  Palmer  and  another 
against  Ira  Huston.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.     Afilrmed. 

EYank  Groundwater,  Geo.  W.  Rowan,  and 
W.  H.  Abel,  for  appellant  J.  N.  Pearcy  and 
Joseph  O'Neill,  for  respondents. 

CHADWIOK,  J.  This  action  was  brought 
to  recover  a  balance  due  on  a  logging  con- 
tract which  plaintiff  says  was  breached  by 


defendant  Defendant  admits  the  contract, 
but  alleges  that  plaintiffs  failed  to  perform, 
and  sets  up  a  counterclaim  for  damages.  A 
Jury  found  against  the  defendant  upon  all 
the  issues  in  the  case.  From  a  judgment  on 
the  verdict,  defendant  has  appealed. 

Appellant  complains  that  the  court  in- 
structed the  Jury  that  they  should  return  a 
verdict  for  the  plaintiffs  for  all  the  timber 
cat  and  placed  In  the  Cowlitz  river  at  the 
agreed  price  of  $3.60  per  M.  Appellant  says: 
"It  la  our  position  that,  if  Palmer  and  Bar- 
stow  volnntarily  stopped  performance,  they 
could  not  recover  upon  their  contract  for 
their  iMirt  performance.  If  they  have  any 
remedy  at  all,  It  will  be  upon  a  quantum 
meruit"  We  might  so  hold  if  we  were  at 
liberty  to  reject  plaintiffs'  theory  of  the  case. 

[1]  The  jury  found  defendant  to  be  in 
fault,  and,  this  being  so,  plaintiffs  could  re- 
cavet  on  their  contract  for  the  amount  of 
logs  delivered  up  to  the  time  of  the  breach. 

[2]  The  court  gave  the  following  instruc- 
tion: "Upon  defendant's  counterclaim,  yon 
are  instructed  that,  if  yon  find  from  the 
evidence  that  plaintiffs,  after  entering  into 
this  contract,  wrongfully  failed  to  perform 
said  contract  and  abandoned  their  work  un- 
der the  same,  and  refused  to  carry  out  the 
cutting  and  delivery  of  logs  under  said  con- 
tract, and  that  defendant  was  injured  there- 
by, you  must  find  for  the  defendant  upon  his 
counterclaim  for  such  damages,  if  any,  as 
you  find  he  has  sustained  by  reason  of  plain- 
tiffs' breach  of  auch  contract,  If  you  And 
there  was  a  breach  of  contract  on  the  part 
of  plaintiffs."  It  is  said  this  is  inconsistent 
with  the  instruction  just  considered;  that 
the  two  cannot  stand  together.  Here,  again, 
appellant  fails  to  take  notice  of  respondents' 
case.  Considering  the  theory  of  both  par- 
ties to  this  suit,  if  there  is  any  fault  In  the 
instruction,  It  Is  In  this:  that  It  fails  to 
take  notice  of  the  charges  that  might  prop- 
erly be  made  as  counterclaims  In  the  event 
that  the  Jury  found  for  appellant 

[3]  The  instruction  is  more  favorable  to 
the  appellant  than  the  pleadings  warrant, 
and  he  cannot  complain. 

[4]  Eh-ror  is  also  predicated  upon  the 
court's  definition  of  the  term  "preponder- 
ance of  evidence."  The  court  said:  "It  is 
the  excess  over  the  amount  of  testimony 
necessary  to  balance  the  scales,  and,  when 
we  say  the  burden  of  proof  is  upon  a  party 
we  mean  simply  tliat  he  must  furnish  that 
excess  before  he  is  entitled  to  a  verdict" 
This  definition  was  written  by  this  court  In 
McKenzie  v.  Oregon  Improvement,  6  Wash. 
409,  31  Pac.  748,  and  upon  that  authority 
Is  approved. 

There  is  no  statement  of  fact  in  this  case. 
Measured  by  the  pleadings  and  with  the  as- 
sumption that  the  several  allegations  of  the 
complaint  were  sustained  by  some  evidence. 
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we  cannot  say  tbat  any  of  the  Instructions 
complained  of  are  erroneous  or  prejudicial. 
Judgment  aflSrmed. 

DUNBAR,  C.   J.,    and   PARKER,   CROW, 
and  GOSE,  J  J.,  concur. 


PARR  et  al.  ▼.  CITY  OF  SPOKANE. 

(Supreme  Court  of  Washington.     Feb.   7, 
1912.) 

1.  Masteb  a  WD  Servant  (§  286*)— Injuries 
— Actions— Evidence— JuBT  Question. 

In  an  action  for  tlie  death  of  a  servant, 
evidence  of  the  master's  negligence  held  to 
raise  a  question  for  the  jury. 

[E3d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i|  1010-1050;  Dec.  Dig.  i 
286.*] 

2.  Master  and  Servant  (|  137*)— Injury  to 

Servant— Negugence  of  Master. 

Where  a  three-ton  bucket  of  concrete  was 
lowered  into  a  form  while  it  was  swinging  in 
ao  wide  an  arc  that  it  struck  the  form  and 
broke  it,  throwing  it  on  decedent,  who  was  at 
work  below,  the  master  cannot  excuse  such 
negligence  by  pleading  ignorance  of  what  caus- 
ed the  excessive  swing  or  bow  to  have  stopped 
It,  since,  by  waiting  before  lowering  the  bucket, 
its  swing  would  gradually  have  lessened,  in 
obedience  to  simple  natural  laws  of  which  the 
master  cannot  plead  ignorance. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  260-278;  Dec.  Dig.  { 
137.»] 

8.  Neqligence  (I  130*)— Province  of  Jury 

— QUEHTIONS  FOB  JURT. 

Nepligence  oases  should  not  be  taken  from 
the  jury,  not  only  unless  the  facts  are  undis- 
pated,  but  also  unless  different  minds  cannot 
differ  aa  to  the  inferences  to  be  drawn  there- 
from. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
l>ec.  Dig.  {  136.*] 

4.  Master  and  Servant  (8  222*)— Injuries 
TO  Servant— AssiTMPTiON  of  Risk. 

Where  a  servant  was  directed  by  the  fore- 
man in  charge  to  work  at  a  certain  place,  he 
did  not  assume  the  risk  of  injury  from  dangers 
connected  with  that  place,  for  the  order  was 
an  implied  assurance  that  the  place  was  safe, 
and  the  servant  did  not  assume  the  risk  of  the 
master's  negligence. 

[Ed.  Note. — For  other  rases,  see  Master  and 
R«>rvant,  Cent.  Dig.  §§  648-651;  Dec.  Dig.  | 
222.*} 

5.  Master  and  Servant  (§  1S.">*)— Injuries 
TO  Servant— Fellow  Servant. 

A  laborer  working  at  the  bottom  of  a 
bridge  pier  onto  which  Targe  amounts  of  con- 
crete were  dumped  in  accordance  with  orders 
of  a  signal  man,  who  directed  the  movements 
of  the  bucket,  and  by  whose  negligence  tiierein 
be  was  injured,  is  not  a  fellow  servant  with 
the  signal  man,  though  they  are  servants  of 
the  same  employer,  for  the  duties  of  tlie  signal 
man  in  directing  how  the  concrete  shall  be 
dumped  are  those  of  a  vice  principal. 

[Kd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §$  385-^21;  Dec.  Dig.  i 
l.*vi.*J 

r>epartment  1.  Appeal  from  Superior  Court, 
Si>okane  County;  E.  H.  Sullivan,  Judge. 

Action  by  Margaret  Blair  Parr  and  others 
against  the  City  of  Spokane.    From  a  judg- 


ment for  plaintiffs,  defendant  appeals.    Af- 
firmed. 

Cannon,  Ferris,  Swan  &  Lally  and  A. 
M.  Craven,  for  appellant  Dewart  &  Fonts, 
for  respondents. 

GOSE,  3.  The  plaintiffs,  the  widow  and 
minor  children  of  George  Wesley  Parr,  de- 
ceased, brought  this  action  to  recover  dam- 
ages arising  from  his  death,  alleging  tbat 
he  lost  his  life  in  consequence  of  the  de- 
fendant's negligence  while  In  Its  employ. 
There  was  a  verdict  and  judgment  for  the 
plaintiffs.    The  defendant  has  appealed. 

[1]  The  appellant  at  the  time  of  the  hap- 
pening of  the  accident  was  engaged  In  the 
construction  of  a  concrete  bridge  across  the 
Spokane  river  at  Monroe  street.  The  plan 
adopted  required  the  erection  of  high  con- 
crete piers.  The  piers  on  the  south  side  of 
the  river  had  been  built  np  to  a  height  of 
about  47  feet.  In  carrying  on  the  work, 
the  concrete  was  placed  in  wooden  forms. 
These  forms  were  six  to  eight  feet  in  height, 
eight  feet  In  width,  and  about  seventeen 
feet  in  length,  and  rested  on  the  top  of  the 
piers.  They  were  made  of  heavy  timbers, 
set  transversely,  to  which  were  nailed  or 
spiked  smaller  timbers,  placed  vertically,  and 
to  these  were  nailed  light  boards  or  planks, 
thus  forming  a  box-shaped  receptable,  open 
at  t>oth  ends.  The  larger  timbers  were  held 
together  by  rods,  passing  from  side  to  side, 
and  fastened  by  nuts  and  washers.  The 
concrete  was  emptied  into  the  forms,  and 
put  in  place  by  men  within.  After  the  con- 
crete had  hardened,  the  forms  were  remov- 
ed. The  concrete  was  mixed  on  the  north 
side  of  the  river,  where  It  was  emptied  In- 
to buckets  weighing  about  three  tons  when 
filled.  These  buckets  were  then  elevated  to 
an  overhead  cable,  and  carried  to  a  iK>int 
directly  above  the  forms  by  means  of  a  trav- 
eler running  upon  the  cable;  the  power  be- 
ing supplied  by  an  engine  on  the  north  side 
of  the  river.  The  cable  was  about  100  feet 
above  the  forms,  and  attached  at  either  end 
to  a  tower.  The  bucket  was  attached  to  the 
traveler  by  a  cable  running  through  a  block 
and  tackle,  and  was  controlled  by  the  en- 
gine. A  signal  man  stood  upon  a  platform 
between  the  piers  at  the  south  side  of  the 
river,  which  was  so  elevated  that  he  could 
see  into  the  forms.  The  signals  were  given 
by  means  of  a  telephone.  When  the  buck- 
et reached  a  point  immediately  alwve  the 
forma,  he  gave  a  signal  to  the  engineer  to 
stop  the  traveler,  and  then  gave  him  a  sec- 
ond signal  to  lower  the  bucket  into  the 
fornw.  A  short  time  before  the  accident, 
the  deceased  bad  been  directed  by  one  of 
the  foremen  to  remove  certain  wooden  brac- 
es at  the  base  of  the  east  pier,  and  was  en- 
gaged thereat  when  he  was  killed.  His 
death  was  caused  In  this  manner:   The  sig- 
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nal  man  gave  the  signal  to  lower  the  buck- 
et, and  It  was  lowered  into  the  form  while 
swinging,  thus  causing  it  to  strike  the  end 
of  the  form,  breaking  it  loose  and  precipi- 
tating it  upon  the  deceased,  causing  bis 
death. 

At  the  close  of  the  respondents'  evidence, 
the  appellant  moved  for  a  nonsuit,  and,  aft- 
er all  the  evidence  was  submitted,  it  moved 
for  a  directed  verdict  After  return  of  the 
verdict.  It  moved  for  a  Judgment  notwith- 
standing the  verdict  The  denial  of  these 
motions  raises  the  first  and  principal  ques- 
tion presented  by  the  appeal.  The  appel- 
lant contends  that  there  is  no  evidence  of 
negligence.  On  the  other  band,  the  respond- 
ents' position  is  that  the  Jury  was  warrant- 
ed in  finding  that  it  was  negligence  to  low- 
er the  bucket  into  the  form  while  it  was 
swinging.  The  evidence  touching  this  ques- 
tion is  as  follows:  A  Mr.  Beardsley,  the 
foreman  for  the  appellant  in  the  construc- 
tion of  the  forms,  was  introduced  as  a  wit- 
ness by  the  respondents,  and  asked  what 
caused  the  form  to  fall.  He  answered:  "The 
bDcket  struck  It  and  knocked  it  down."  He 
was  then  asked:  "Was  that  bucket  control- 
led by  signals?"  and  answered:  "Tes,  sir. 
He  controlled  it  as  far  as  be  could,  and 
the. bucket  came  down  swinging  and  knock- 
ed It  down."  Mr.  McCartney,  the  city  engi- 
neer and  superintendent  to  charge  of  the 
work,  testified  in  behalf  of  the  appellant 
that  the  signal  man  stood  upon  a  platform 
between  the  two  south  piers  so  that  be  could 
see  into  the  forms;  that,  when  the  bucket 
reached  the  desired  position,  he  gave  the 
engineer  a  signal  to  stop  the  carriage,  and 
that,  when  this  signal  had  been  obeyed,  be 
gave  a  signal  to  lower  the  bucket  Into  the 
form.  He  was  then  asked  what  the  result 
would  be  if  the  bucket  was  swinging  when 
It  reached  a  point  near  the  form,  and  an- 
swered: "In  that  case,  the  signal  man  would 
give  the  signal  for  the  bucket  to  stop,  and 
that  bucket  most  always  would  swing  when 
it  would  reach  that  point,  and  the  signal 
man  would  give  Ills  signal  to  stop  it"  The 
next  question  propounded  was:  "That  is, 
the  engineer  would  stop  his  engine?"  The 
answer  was:  "The  engineer  would  stop  his 
engine:  yes.  In  this  case  the  bucket  wasn't 
stopped  until  it  got  inside  the  form."  An- 
other witness  Introduced  by  the  appellant 
was  asked  the  question  whether  there  was 
any  way  to  keep  the  bucket  from  swing- 
ing, and  answered:  "Not  that  I  know  of." 
This  witness  also  stated  that  the  bucket  had 
a  swing  of  approximately  ten  or  twelve  feet, 
but  that  he  could  not  estimate  It  "within 
four  or  five  feet." 

It  seems  clear  to  us  from  this  testimony 
that  the  Jury  had  abundant  warrant  for 
finding  the  appellant  guilty  of  negligence. 
The  reasonable  interpretation  of  the  testi- 
mony of  the  superintendent  is  that  the  fail- 
ure of  the  signal  man  to  give  a  stop  signal 
l)efore  the  bucket  reached  the  form  was  the 


proximate  cause  of  the  death  of  the  de- 
ceased. It  must  tiave  been  apparent  to  him 
that,  with  the  swing  which  the  budget  bad 
developed,  it  would  strike  the  form  if  low- 
ered into  it  at  that  time.  He  knew  the  ap- 
proximate weight  of  the  bucket,  and  It  was 
his  plain  duty  to  stop  It  until  its  motion 
had  been  sufficiently  arrested  to  make  It 
reasonably  safe  to  lower  it  into  the  fono, 

[2,3]  The  appellant  does  not  meet  the  Is- 
sue by  saying  that  It  does  not  know  what 
caused  the  bucket  to  develop  so  wide  a 
swing  at  the  time  In  question,  and  that  it 
does  not  know  how  Its  motion  could  have 
been  arrested.  It  cannot  plead  ignorance  of 
simple  natural  laws.  Common  observation 
and  exi)erience  teach  that  the  sweep  would 
have  grown  gradually  less  If  the  bucket  bad 
been  stopped  above  the  form.  The  signal 
man  was  representing  the  master,  and  the 
question  whether  be  used  reasonable  care 
was,  to  our  minds,  one  for  the  Jury  to  deter- 
mine. The  fact  that  no  witness  testified  to 
either  the  precise  cause  of  the  swing  of  the 
bucket,  or  to  how  its  swing  could  have  been 
lessened  or  arrested  before  it  entered  the 
form,  is  not  controlling  upon  the  Jury.  No 
rule  of  law  is  better  established  than  that 
any  inference  which  may  reasonably  be 
drawn  from  proven  or  admitted  facts  is  Just 
as  competent  evidence  as  the  facts  them- 
selves, and  may  be  considered  by  the  court 
and  the  Jury  in  determining  where  the  truth 
lies.  This  view  Is  well  stated  by  Justice 
Dunbar  in  Mischke  v.  Seattle,  26  Wash.  616. 
67  Pac.  357,  where  he  said:  "But  it  must  be 
borne  in  mind  that  It  is  not  suflBcient  to  Jus- 
tify the  court  In  taking  the  case  from  the 
Jury  that  the  facts  be  undisputed,  but  it 
must  also  appear  that  there  is  no  room  for 
a  difference  of  opinion  as  to  the  Inferences 
and  conclusions  to  be  drawn  from  admitted 
facts."  In  Steele  v.  Northern  Pacific  Rail- 
way Co.,  21  Wash.  287,  57  Pac.  820,  the 
court  quoted  with  approval  from  2  Thomp- 
son on  Negligence,  p;  1236,  as  follows:  "It 
is  frequently  stated  that,  when  the  facts  are 
undisputed  or  conclusively  proved,  the  ques- 
tion of  negligence  is  to  be  decided  by  the 
court.  A  l)etter  opinion,  however,  would 
seem  to  be  that,  in  order  to  justify  the  with- 
drawal of  the  case  from  the  Jury,  the  factsi 
of  the  case  should  not  only  be  undisputed, 
but  the  conclusion  to  be  drawn  from  those 
facts  indisputable.  Whether  the  focts  be 
disputed  or  undisputed,  if  different  minds 
may  honestly  draw  diCFerent  conclusions 
from  them,  the  case  should  properly  be  left 
to  the  Jury."  See.  also,  Campbell  v.  Jones, 
60  Wash.  265,  110  Pac.  1083.  That  the 
question  of  the  appellant's  negligence  was 
for  the  Jury  to  determine  finds  support  in 
the  following  cases:  Hllgar  v.  Walla  Walla, 
iX)  Wash.  470,  97  Pac.  498,  19  L.  R.  A.  (X. 
S.)  367;  Campbell  v.  Jones,  supra:  Gros- 
Jean  v.  Denny-Renton.  etc.,  Co..  62  Wash.  197. 
113  Pac.  .570;  McLeod  T.  Chicago,  etc.,  Ry. 
Co.,  117  Pac  719. 
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The  appellant  relies  npon  Nordstrom  t. 
Spokane  &  Inland  Empire  By.  Co.,  55  Wash. 
521,  104  Pac.  809,  25  L.  R.  A.  (N.  S.)  364,  and 
kindred  cases  from  this  and  otlier  courts. 
In  that  case  the  plaintiff  lost  an  eye  in  con- 
sequence of  steel  filings  getting  into  the  eye 
while  sawing  steel  lugs.  He  admitted  that 
be  knew  tliat  the  fine  dust  produced  hy  the 
sawing  of  the  lugs  Iiad  theretofore  gotten 
into  the  eyes  of  other  employes,  and  tliat  it 
caused  an  inflammation  of  the  eye.  His 
contention  was  tliat  he  did  not  know  that 
It  might  result  in  a  loss  of  an  eye.  A  re- 
covery was  denied,  upon  the  ground  that  it 
was  one  of  tliat  class  of  accidents  which  are 
so  rare,  unexpected,  and  unforeseen  that  the 
master,  in  the  exercise  of  reasonable  care, 
could  not  be  held  to  have  anticipated  it. 

[4]  The  appellant  pleaded  afflrmatiTely  (1) 
that  the  deceased  assumed  the  risk,  and  (2) 
that  the  negligence  which  caused  his  death, 
If  there  was  any  negligence,  was  that  of  a 
fellow  servant  "in  the  manner  of  lowering 
the  bucket."  The  court  instructed  the  Jury 
to  disregard  these  defenses.  This  is  assign- 
ed as  error.  In  considering  the  question 
of  assumption  of  risk,  it  is  to  be  remember- 
ed tliflt  the  deceased  was  working  at  the 
base  of  the  pier,  where  he  liad  been  direct- 
ed by  the  foreman  to  work  about  an  hour 
before  he  lost  his  life.  The  order  was  an 
implied  assurance  tliat  the  place  was  safe. 
As  was  said  in  Cox  v.  Wilkeson  Coal  &  Coke 
Co.,  61  Wash.  343,  112  Pac.  231:  "He  had 
been  called  by  one  in  authority  over  him, 
and  told  the  place  was  safe.  It  was  his 
duty  to  obey  the  call,  and  in  so  doing  he 
could  rely  upon  the  safety  of  the  place  to 
which  he  was  called."  It  is  well  settled  that 
he  did  not  assume  the  risk  of  the  master's 
negligence.  Anustasakas  v.  International 
Contract  Co.,  57  Wash.  458,  107  Pac.  342; 
.Vnderson  v.  Globe  Navigation  Co.,  57  Wash. 
."502,  107  Pac.  376;  Bailey  v.  Mukilteo  Lum- 
ber Co.,  44  Wash.  581,  87  Pac.  819. 

[J]  Nor  did  the  fellow  servant  rule  apply 
to  him.  He  and  the  signal  man  were  work- 
ing for  a  common  master,  but  were  not  en- 
gaged in  a  common  employment.  The  de- 
feased was  not  so  situated  that  he  could 
take  precautions  against  the  negligence  of 
the  signal  man.  Moreover,  as  we  have  stat- 
ed, the  signal  roan  was  performing  the  work 
of  the  master,  and  was  a  vice  principal. 
We  think  a  mere  reference  to  the  facts  dem- 
onstrates the  soundness  of  this  view.  Ja- 
oobsen  v.  Rothschild,  02  Wash.  127.  113  Pac. 
261;  Engelklng  v.  Spokane,  59  Wash.  446, 
110  Pac.  25,  29  L.  R.  A.  (N.  S.)  481;  Jock 
V.  Columbia  &  Puget  Sound  Ry.  Co.,  .TS 
Wash.  437,  102  Pac.  405;  Hale  v.  Crown 
Pulp  &  Paper  Co.,  56  Wash.  236,  105  Pac. 
480;  Grosjean  v.  Denny-Uenton,  etc.,  Co.,  62 
Wash.  197,  lis  Pac.  570;  Martin  v.  Hill,  119 
Pac.  849.  The  court  Instructed  the  Jury  as 
follows:    "Where  in  carrying  on  work  it  is 


necessary  that  some  of  the  work  be  direct- 
ed by  signals,  the  signal  man  designated  by 
the  master  occupied  the  position  of  the  mas- 
ter so  far  as  the  giving  of  the  signals  was 
concerned,  and  his  wrong  signal  or  failure 
to  signal  is  the  wrong  signal  or  failure  of 
the  master."  Error  is  assigned  to  this  in- 
struction. What  we  Iiave  already  said  dis- 
poses of  this  question.  The  other  instruc- 
tions given  by  the  court  were  within  the  is- 
sues, and  correctly  stated  the  law  of  the 
case. 
The  Judgment  is  aflSrmed. 

DUNBAR,     C.     J.,     and     FIILLERTON, 
PARKER,  and  MOUNT,  JJ.,  concur. 


HOTCHKIN  V.  McNAUGHT-COLLINS  IMP. 
CO.  et  al. 

(Supreme  Court  of  Washington.     Feb.  14, 
1912.) 

1.  Action    (J  25*)— Limitation   of  Actions 
(S  16*)— Action  at  Law  ob  BkjuiTY. 

A  complaint,  which  alleges  that  defendant 
contracted  with  plaintiff  and  a  third  person  to 
perfect  title  to  tideland  for  a  one-fourth  in- 
terest therein,  that  it  was  agreed  that  the  ap- 
plication for  purchase  should  be  made  In  the 
name  of  the  third  person,  who  should  retain  a, 
half  interest  and  convey  a  fourth  to  plain- 
tiff, that  the  third  person  applied  for  the  pur- 
chase, that,  pending  the  application,  he  died, 
that  his  heirs  and  defendant  sold  the  Interest 
represented  by  the  application  without  notice 
to  plaintiff,  who  has  not  received  any  part  of 
the  price,  and  who  demands  damages  and  such 
further  relief  as  to  equity  may  belong,  but 
which  does  not  allege  that  the  land  was  sold 
for  a  consideration  in  money  or  that  defendant 
ever  received  any  property  which  could  be  im- 
pressed with  a  trust  in  favor  of  plaintiff,  states 
only  a  cause  of  action  at  law  within  the  stat- 
ute of  limitations. 

[Ed.  Note.— For  other  cases,  see  Action, 
Cent.  Dig.  H  124-145;  Dec.  Dig.  |  25;*  Limi- 
tation of  Actions,  Cent  Dig.  §{  66-08;  Dec. 
Dig.  I  16.*] 

2.  Pleadino  (§  49*)— Character  of  Action. 

The  character  of  an  action  must  be  deter- 
mined by  the  allegations  of  the  complaint 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  fg  107-111;   Dec.  Dig,  §  49.*] 

Department  1.  Appeal  from  Superior  Court, 
King  County ;   Boyd  J.  Tallman,  Judge. 

Action  by  Delia  M.  Hotchkln  against  Mc- 
Naught-Collins  Improvement  Company  and 
others.  From  an  order  sustaining  a  demur- 
rer to  the  complaint,  interposed  by  defend- 
ant William  Pitt  Trimble,  plaintiff  appeals. 
Affirmed. 

Jas.  M.  Epler,  for  appellant  Ballinger, 
Battle,  Hulbert  &  Shorts,  George  E.  de  Steig- 
uer,  and  Peters  &  Powell,  for  respondents. 

CHADWICK,  J.  [1]  On  April  20,  1895, 
plaintiff  and  one  William  Collins  entered  in- 
to a  contract  with  defendant  William  P. 
Trimble,  in  which  Trimble  bound  himself,  in 
consideration  of  a  one-fourth  interest  there- 
in, to  perfect  the  title  to  certain  tldelands 


*For  other  cases  Bee  same  topic  and  section  NUMBER  In  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Rep'r  indexes 
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near  the  west  channel  of  the  Duwamlsh  riv- 
er, which  plaintiff  and  Collins  claimed  the 
right  to  purchase  under  the  land  laws  of  the 
state.  It  was  further  agreed  that  the  ap- 
plication to  purchase  should  be  made  in  the 
name  of  Collins,  and  that  when  title  was 
perfected  he  would  retain  a  half  Interest  and 
convey  an  undivided  one-fourth  to  plaintiff. 
It  is  alleged  that,  by  virtue  of  the  contract, 
Collins  became  a  trustee  for  the  plaintiff, 
and  that  Trimble,  by  becoming  a  party  to 
the  agreement,  also  became  a  trustee.  Col- 
lins made  application  to  purchase  the  land, 
and,  pending  an  appeal  from  a  decision  of 
the  state  board  of  land  commissioners  to  the 
superior  court  of  King  county,  he  died,  and 
it  is  said  that  his  heirs  and  Trimble  sold  and 
disposed  of  all  of  the  interests  represented  by 
him  and  the  preference  right  to  purchase  to 
the  McNaught-Collins  Improvement  Com- 
pany; that  the  sale  was  made  without  no- 
tice to  plaintiff,  and  without  her  knowledge 
or  consent ;  that  she  received  no  part  of  the 
consideration  paid  for  the  tidelauds  at  the 
time  of  the  sale,  nor  has  she  since  received 
anything  for  her  Interest  in  the  land.  Plain- 
tiff further  says  that  all  parties  had  full  no- 
tice of  her  interest,  and  that  the  McNaught- 
Collins  Improvement  Company,  as  well  as 
the  heirs  of  Collins,  and  Trimble  and  one  C. 
B.  Bussell  became  trustees  of  her  interest  in 
the  lands  and  of  the  funds  arising  from  the 
sale,  and  are  liable  to  her  for  the  amoimt 
and  value  of  her  interest.  Within  a  few 
weeks  plaintiff  learned  of  the  sale  of  the 
land  and  the  rendition  of  a  decree  In  the 
superior  court,  in  which  no  account  was  tak- 
en of  her  interest,  if  any  she  had,  and  she 
thereupon  filed  a  petition  to  vacate  the  judg- 
ment. Reference  to  the  case  of  Hotchkin  v. 
Bussell  et  al.,  40  Wash.  9,  89  Pac.  183,  may 
be  had  for  an  account  of  this  proceeding. 
The  decree  of  the  lower  court  in  the  original 
proceeding  was  entered  on  the  27th  day  of 
July,  1903.  This  action  was  begun  on  June 
28,  1910.  From  an  order  sustaining  the  de- 
murrer of  defendant  Trimble,  this  appeal  is 
prosecuted. 

The  only  question  calling  for  present  con- 
sideration is  whether  the  statute  of  limita- 
tions has  run  against  appellant's  right  to 
recover  the  value  of  her  interest  from  de- 
fendant Trimble.  Appellant  insists  that  this 
is  an  equitable  action  to  which  the  statute 
does  not  apply.  She  bases  her  claim  of  equi- 
ty upon  the  expression  used  by  this  court  in 
the  case  above  noted ;  that  is,  that  "the  de- 
cree is  valid  though  the  trusteeship  contin- 
ues in  the  other  parties."  It  is  insisted  that 
this  is  etpiivalent  to  holding  that  all  par- 
ties to  that  proceeding  were  trustees,  and,  as 
such,  they  can  be  charged  without  reference 
to  any  time  limit  in  a  court  of  equity.  Ref- 
erence to  that  decision  as  well  as  the  com- 
plaint liefore  us  would  Indicate  that  the 
"trusteeship"  there  referred  to  is  the  trus- 
teeship In  Collins,  or,  he  being  dead,  that 
which  would  follow  in  his  heirs  or  personal 


representatives  or  those  taking  title  with 
knowledge  of  plaintiff's  claims.  It  is  doubt- 
ful whether  Trimble,  who  engaged  only  to 
conduct  the  proceedings,  and  who  never  un- 
dertook to,  and  so  far  as  this  record  shows 
never  did,  take  title  in  his  own  name,  could 
be  charged  as  a  trustee.  If  be  violated  bis 
agreement,  it  would  seem  that  appellant's 
remedy  would  be  at  law  in  an  action  for 
damages,  and  as  we  read  the  complaint  it  is 
an  action  for  damages  as  against  him.  It  is 
not  alleged  that  he  ever  had  a  preference 
right  to  purchase,  and  therefore  he  could  not 
convey  It  He  never  agreed  to,  and,  so  far 
as  the  complaint  shows,  never  took  title  or 
the  proceeds  of  any  sale  so  as  to  change  bis 
relation  of  agency  to  that  of  trustee.  If,  as 
an  attorney  having  appellant's  alleged  Inter- 
est in  the  laud  in  charge,  he,  either  by  in- 
advertence or  design,  permitted  a  decree  to 
be  entered  which  deprived  appellant  of  a 
lawful  right,  he  would  not  thereby  be  chang- 
ed from  a  co-cestui  que  trust  with  appellant 
to  a  cotrustee  with  the  heirs  of  Collins.  Col- 
lins was,  by  the  terms  of  his  contract,  a  trus- 
tee for  both  appellant  and  Trimble.  As  will 
be  seen  by  reference  to  the  complaint,  api>el- 
lant  is  seeking  damages  which  she  says  are 
"such  sum  of  money  as  the  testimony  upon 
the  hearing  of  this  action  may  show  her  in- 
terest in  said  lauds  to  be  worth."  The  fur- 
ther demand  "and  for  such  order  and  fur- 
ther relief  as  to  equity  may  belong"  adds 
nothing,  nor  can  it  convert  an  action  other- 
wise legal  into  a  suit  in  equity. 

12]  The  character  of  au  action  must  be 
measured  by  the  allegations  of  the  complaint, 
and  this  taken  by  its  four  corners  is  a  rati- 
fication of  Trimble's  conduct,  and  a  prayer 
for  the  value  of  her  interest  in  the  laud  to 
be  paid  In  money.  The  only  way  to  hold 
Trimble  as  a  trustee  would  be  to  show  that 
he  had  title  to  the  i>rot)erty  or  had  received 
the  proceeds  of  a  sale  thereof.  The  complaint 
shows  neither.  It  affirmatively  alleges  that 
the  title  is  in  another,  and  goes  no  further 
than  to  allege  that  Trimble  and  others  are 
trustees  of  the  funds  arising  from  said  sale. 
It  is  nowhere  alleged  that  the  land  was  sold 
for  a  consideration  in  money,  or  that  Trim- 
ble ever  received  any  funds  or  other  prop- 
erty which  would  be  subject  to  the  impress- 
ment of  a  trust. 

W^e  are  so  fixed  in  our  opinion  that  as  to 
Trimble  this  Is  a  law  action  and  barred  by 
the  statute  of  limitations,  that  we  shall  not 
enter  into  a  discussion  of  the  application  of 
the  statute  of  limitations  to  suits  in  equity, 
reserving  that  very  interesting  question,  as 
well  as  a  review  of  our  own  decisions  upon 
the  subject,  for  consideration  in  some  case 
where  it  is  germane  to  the  issue.  We  make 
no  ruling  as  to  the  character  of  the  action, 
as  applied  to  the  other  parties  defendant 

ITudgmeut  atfirmed. 

DtJNBAR,  C.  J.,  and  GOSE,  CROW,  and 
PARKER,  JJ.,  concur. 
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KITSAP  COUNTY  TRANSP.  CO.  t.  PACIFIC 
COAST  CASUALTY  CO. 

(Supreme  Court  of  WaBhington.     Feb.  24, 
1912.) 

1.  Insurance  (J  664*)— Casualty  Insubancb 
— Action   on    Policy— Evidence— Adkissi- 

BILITY. 

In  an  action  on  a  casualty  policy  wherein 
assured  relied  on  insurer's  defense  against  the 
claim,  as  to  vhich  indemnity  was  sought,  as  a 
waiver  of  any  question  whether  the  claim  was 
covered  by  the  policy,  assured  was  not  entitled 
to  show  what  its  manager  did  about  the  claim 
between  the  time  he  submitted  a  report  of  the 
accident  and  the  time  when  suit  was  brought, 
or  whether  after  such  report,  and  after  con- 
versation with  insurer's  representative,  in  which 
the  representative  said  that  insurer  would 
take  care  of  the  claim,  the  manager  did  any- 
thing further  in  regard  to  the  claim,  since  as- 
sured could  not  establish  its  right  to  recover 
on  the  policy  by  showing  a  neglect  to  defend 
against  the  claim. 

[EM.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  §  «64.*] 

2.  Insurance  (§  665*)— Casualty  Insurance 
— Waiver  of  Provisions-Evidence— Suf- 
ficiency. 

In  an  action  on  a  casualty  policy,  evidence 
hfld  insufficient  to  show  waiver  by  insurer  of  a 
provision  exempting  it  from  liability  in  case 
of  injury  to  passengers. 

[lOd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1716;   Dec.  Dig.  f  665.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;   R.  B.  Albertson,  Judge. 

Action  by  the  Kitsap  County  Transporta- 
tion Company  against  the  Pacific  Coast  Cas- 
ualty Company.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

Bamford  A.  Robb,  for  appellant.  Munn  & 
Brackett,  for  respondent. 

MORRIS,  3.  Appellant  seeks  In  this  ac- 
tion to  recover  upon  a  policy  of  casualty 
insurance  issued  by  respondent,  covering  the 
steamer  Reliance  owned  and  operated  by  ap- 
I)eUant.  It  Is  alleged  that  on  June  27,  1907, 
Peter  P.  Jnul  received  certain  Injuries  on 
the  steamer  Reliance,  and  while  he  was  not 
a  passenger.  It  being  admitted  that  the 
policy  did  not  cover  Injuries  to  passengers; 
that  appellant  immediately  notified  respond- 
ent of  the  accident,  and  the  probable  claim 
for  compensation  by  Juul;  that  respondent 
agreed  to  investigate  the  claim  and  take 
ctiarge  of  any  litigation  that  might  arise; 
that  thereafter  Juul  commenced  his  action, 
and  appellant  delivered  the  complaint  to  re- 
$<pondent  and  requested  it  to  conduct  the  de- 
fense under  the  policy;  that  respondent 
agreed  to  do  so,  but  subsequently  declined 
to  proceed  with  the  defense  of  the  action 
upon  the  ground  that  Juul  was  a  passenger 
at  the  time  of  the  accident  and  therefore 
not  within  the  terms  of  the  policy;  that  it 
was  then  agreed  between  api)ellant  and  re- 
spondent that  appellant  would  defend  the 
action  without  prejudice  to  Its  rights  under 


the  policy  and  without  in  any  way  waiving 
its  claim  that  Juul  was  not  a  passenger  at 
the  time  of  his  injury;  and  that  it  did  so 
defend,  and  Judgment  was  entered  against  it 
for  $3,000  and  costs,  which  Judgment  was 
subsequently  affirmed  on  appeal  to  this  court. 
It  then  set  up  its  necessary  expense  In  de- 
fending the  action,  which  amount,  together 
with  the  amount  of  the  Juul  Judgment,  It 
sought  to  recover.  Respondent  denied  any 
agreement  to  conduct  the  litigation,  denied 
the  further  agreement  pleaded  by  appellant, 
under  which  It  undertook  the  defense  of  the 
action,  and  pleaded  affirmatively  that,  at  the 
time  of  the  accident,  Juul  was  a  passenger, 
and  any  liability  to  him  was  not  covered  by 
the  policy.  The  result  of  the  action  was  a 
verdict  for  respondent  and  this  appeal. 

[1]  Upon  the  trial  appellant  contended  its 
right  to  recover  upon  two  theories:  (1)  That 
the  respondent  agreed  to  conduct  the  litiga- 
tion that  might  arise  from  the  Juul  accident, 
and  waived  any  question  as  to  whether  or 
not  he  was  a  passenger;  (2)  that  Juul  was 
not  a  passenger ;  and  that,  under  the  agree- 
ment, the  Judgment  obtained  by  him  upon 
the  theory  that  he  was  a  passenger  did  not, 
as  between  the  parties  hereto,  determine  the 
question.  All  of  the  assignments  of  error 
grow  out  of  the  lower  court's  treatment  of 
the  first  theory,  and  are  addressed  to  the  re- 
fusal to  permit  certain  testimony  and  the 
Instructions  given  and  refused.  While  the 
manager  of  appellant  was  giving  testimony, 
he  was  asked  this  question:  "What  did  you 
do  personally  about  the  Juul  case  between 
the  time  you  submitted  your  report  of  the 
accident  and  the  time  that  the  suit  was 
brought?"  To  which  objection  was  made 
and  sustained.  Counsel  for  appellant  then 
offered  to  prove  that,  relying  upon  repre- 
sentations and  waivers  of  the  casualty  com- 
pany, and  believing  that  it  was  taking  care 
of  the  matter,  appellant  neglected  to  look 
after  the  case.  This  offer  was  refused.  The 
witness  was  then  asked:  "State  whether  or 
not,  after  your  report  of  the  accident  and 
after  your  conversation  with  Mr.  Ctesar 
(agent  of  respondent),  in  which  he  said  the 
Pacific  Coast  Casualty  Company  would  take 
care  of  the  case,  you  did  anything  further 
In  regard  to  the  Juul  claim  for  damages?" 
Objection  was  made  and  sustained  to  this 
question,  whereupon  appellant  offered  to 
prove  that,  relying  upon  statements  of  the 
casualty  company  that  it  would  take  charge 
of  the  case,  the  appellant  was  lulled  Into  a 
feeling  of  security  in  regard  to  the  case, 
whereby  it  was  injured  and  prevented  from 
properly  defending  the  Juul  case,  which  offer 
was  denied.  These  rulings  are  assigned  as 
error.  We  do  not  so  regard  them.  Appel- 
lant could  not  establish  Its  right  of  recovery 
in  this  case  by  proving  its  neglect  in  the 
first  case,  nor  could  It  prove  It  suffered  In 
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Its  defense  In  the  first  case  by  Its  assertion 
tbat  It  was  prevented  from  properly  defend- 
ing the  first  case  witbont  offering  evidence 
of  some  facts  upon  which  such  conclusions 
might  be  predicated^  There  was  no  attempt 
to  show  it  lost  a  favorable  settlement  of  the 
case,  or  was  anable  to  produce  all  the  testi- 
mony existing  In  support  of  its  defense,  or 
its  inability  to  produce  any  material  witness, 
or  any  defense  In  law  or  fact  It  lost  the  ben- 
efit of  because  of  its  reliance  upon  respond- 
ent's promise  to  defend.  There  was  no 
showing  of  any  fact  from  which  it  could 
be  concluded  that  its  conduct  of  the  defense 
In  the  Juul  case  would  have  been  any  differ- 
ent from  what  it  was,  or  that  there  were  ex- 
isting facts  it  might  have  made  use  of  that 
would  have  aided  in  its  defense.  Without 
some  proof  of  these  or  other  like  facts,  the 
court  was  Justified  in  refusing  to  permit  it 
to  give  the  Jury  Its  conclusion  that  it  suffer- 
ed any  injury.  Appellant  entered  its  appear- 
ance in  the  Juul  case  on  November  12,  1907. 
Some  time  between  that  date  and  November 
25tb  it  knew  respondent  would  not  under- 
take the  defense.  The  trial  of  the  case  took 
place  the  following  July.  There  was  nothing 
to  show  that  this  was  not  ample  time  in 
which  to  obtain  all  the  facts  upon  which  a 
defense  might  be  based,  or  that  appellant 
could  have  done  anything  it  did  not  do  in 
support  of  its  defense  of  the  Juul  action.  If 
It  did  not  act  diligently  in  that  defense,  it 
could  not  transfer  the  result  of  its  lack  of 
diligence  to  respondent  So  long  as  it  un- 
dertook the  defense  of  the  case,  knowing 
from  its  last  agreement  with  respondent  the 
cost  of  such  expense  and  any  adverse  judg- 
ment obtained  would  be  a  liability  upon  one 
or  the  other  as  it  might  be  determined 
whether  or  not  the  accident  was  within  the 
terms  of  the  policy,  It  was  its  duty  to  pro- 
ceed with  all  diligence,  and  present  every 
defense  in  fact  and  in  law  which  the  circum- 
stances would  permit.  And  until  it  appear- 
ed, appellant  was  by  the  conduct  of  respond- 
ent prevented  from  doing  so.  It  was  not 
competent  for  it  to  tell  the  Jury  it  was  in- 
jured and  prejudiced  in  Its  defense. 

[Z\  The  next  error  Is  the  court's  instruc- 
tion tliat  there  was  no  evidence  that  the 
casualty  company  had  waived  the  provision 
of  the  policy  which  exempted  it  from  loss  in 
case  of  injury  to  a  passenger.  We  can  find 
no  evidence  of  any  such  waiver.  It  was  pro- 
vided in  the  policy  that  none  of  its  provi- 
sions could  be  waived  or  altered  except  by 
written  consent  of  an  officer  of  the  company. 
The  testimony  upon  which  appellant  relies 
to  bring  It  within  this  provision  of  the  pol- 
icy and  establish  its  claim  of  error  is  that 
of  its  manager,  who  stated  that  he  had  a 
conversation  with  Mr.  Cesar,  one  of  the  Se- 
attle agents   of  the  casualty    company,   in 


which  Mr.  Ctesar  "stated  that  he  Iiad  a  let- 
ter from  an  official  of  the  company,  or  a 
party  connected  with  the  company  in  San 
Francisco,  which  be  had  in  bis  pocket.  I 
did  not  read  the  letter,  but  he  quoted  fr«m 
the  letter  tliat  he  had,  in  which  he  stated 
that  they  would  take  charge  of  the  case 
without  the  establishment  of  a  precedent  to 
control  future  cases."  Appellant  says  in  its 
brief,  "This  was  certainly  a  written  consent 
of  an  officer  of  the  company  waiving  the 
provisions  of  the  policy."  We  cannot  so 
hold.  It  was  nothing  more  than  hearsay 
evidence  of  the  contents  of  a  letter.  We 
quote  further  from  the  testimony  on  this 
point:  "He  (Mr.  Ciesar)  said  It  was  from  an 
official  of  the  company,  a  friend  of  his;  tbat 
It  was  a  personal  letter.  Q.  Did  he  say 
what  official?  A.  He  did  not;  he  did  not 
say  what  position  the  gentleman  had.  Q. 
Did  he  tell  you  he  was  an  officer?  A.  I  do 
not  recollect."  This  was  altogether  too 
vague  and  indefinite,  if  it  could  be  classed 
as  testimony  at  all,  upon  which  to  base  a 
finding  that  some  officer  of  the  respondent 
had  in  writing  waived  the  provision  of  the 
policy  as  to  passengers.  Appellant  says 
Staats  V.  Pioneer  Ins.  Ass'u,  55  Wash.  51. 
101  Pac.  185,  supports  its  contention  upou 
this  point.  We  cannot  so  read  it.  The 
Staats  Case  holds  tbat  an  adjuster  of  an 
insurance  company  may  waive  formal  proofs 
of  loss;  that  the  Insurance  company,  tiaving 
sent  him  as  Its  agent  for  the  particular  pur- 
pose of  settling  the  loss,  has  thereby  clothed 
him  with  authority  to  bind  the  company  by 
his  representations  and  agreements  atfectini; 
the  loss.  We  have  no  such  facts  here.  It  is 
not  contended  that  Mr.  Csesar  waived  the 
provision  of  the  policy,  or  that  he  liad  any 
authority  to  do  so.  The  contention  of  waiver 
Is  based  wholly  on  the  conversation  regard- 
ing the  contents  of  the  letter,  which  estab- 
lishes neitber  a  waiver  nor  any  connection 
between  wbat  is  urged  as  a  waiver  with 
any  authorized  official  of  the  casualty  com- 
pany. 

Some  objection  is  made  to  the  Instructions 
of  the  court.  We  can  find  no  error  in  them, 
nor  In  the  refusal  to  give  those  requested. 
The  instructions  covered  every  phase  of  the 
case  submitted  to  the  Jury  with  clear  and 
concise  statements  of  the  law  applicable 
thereto.  While  it  is  not  our  province  to 
pass  upon  the  facts  of  the  case,  having  read 
the  record  in  connection  with  the  assl.<;u- 
ments  of  error,  we  cannot  conceive  how  any 
other  conclusion  could  have  been  reached  by 
the  jury  without  doing  violence  to  the  evi- 
dence. 

The  judgment  is  affirmed. 

DUNBAR,  C.  J.,  and  FULLERTON,  EL- 
LIS, and  MOUNT,  JJ.,  concur. 
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FRASIEai  et  aL'  ▼.  COWLITZ  CODNTT. 

(Supreme  Court  of  Wasbington.     Feb.  28, 
1912.) 

1.  Gouimxa  (|  21S*)— Claim*— Lkoai.  Pbxs- 

EKTATIOR— BBIDOX  ACOIDSNT. 

Under  Rem.  &  Bal.  Code,  |  3909,  permit- 
ting aa  action  on  a  claim  against  a  connt7  after 
it  has  been  presented  to  and  disallowed  by  the 
board  of  county  commissioners,  but  making  no 
mention  of  who  shall  present  the  claim,  and  in 
Tiew  of  Rem.  &  Bai.  Code,  |  5982,  giving  the 
mother  control  of  the  children  and  their  estate 
in  case  of  the  father's  death,  the  presentation 
of  a  verified  claim  to  the  county  by  a  widow 
on  behalf  of  herself  and  minor  children,  for 
the  death  of  her  husband  who  was  killed  in 
the  collapse  of  a  road  bridge,  was  a  sufficient 
presentation  on  behalf  of  the  children. 

[Eld.  Note. — For  other  cases,  see  Counties, 
Dec.  Dig.  {  213.*] 

2.  Counties  (8  202*) — Claims— Vbbifioation. 

Under  Laws  1009,  c.  76,  i  9,  providing 
that  claims  against  a  county  shall  be  sworn  to 
before  an  officer  having  a  seal  and  authorized 
to  take  acknowledgments,  and  that  the  bureau 
of  inspection  and  supervision  of  public  officers 
shall  prescribe  the  form  of  affidavits,  and  that 
no  warrant  shall  be  drawn  for  any  claim  not 
properly  sworn  to,  a  claim  presented  by  a  wid- 
ow to  a  county  for  the  death  of  her  husband 
from  the  collapse  of  a  road  bridge  was  properly 
verified  before  a  notary  public  who  impressed 
his  seal  upon  the  jurat,  where  it  did  not  appear 
that  the  bureau  bad  prescribed  any  form  of 
affidavit  when  the  claim  was  presented. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec   Dig.   {  202.«] 

Department  1.  Appeal  from  Superior 
Court,  Cowlitz  County;  H.  B.  McKenney, 
Judge. 

Action  by  Lena  Fraaler  and  others  against 
Cowlitz  County.  From  a  Judgment  for  de- 
fendant, plaintiffs  appeal.    Reversed. 

Robt.  E.  Tunstall,  C.  Kalaban,  and  W.  O. 
Drowley,  for  appellants.  R.  W.  Wilbur,  Geo. 
W.  Rowan,  and  3.  B.  Stone,  for  respondent 

OOSE,  J.  This  action  Is  prosecuted  by  the 
widow  and  minor  children  of  William  R. 
Frasler,  deceased,  to  recover  damages  arising 
from  his  death  through  the  alleged  negli- 
gence of  the  defendant  On  October  9,  1909, 
the  deceased  was  riding  ui>on  a  loaded  wagon 
over  a  bridge  which  formed  a  part  of  a  coun- 
ty road  In  Cowlitz  county,  when  the  bridge 
collapsed,  causing  the  wagon  and  wheel  team 
to  fall  to  the  bed  of  the  stream,  and  inflict- 
ing Injuries  upon  him  from  which  he  died 
three  days  later.  On  November  4th  follow- 
ing, the  widow,  on  behalf  of  herself  and  her 
minor  children,  presented  a  verified  claim 
tor  damages  to  the  board  of  county  commis- 
sioners of  Cowlitz  county,  wherein  she  claim- 
ed that  the  death  of  her  husband  was  caused 
by  the  negligence  of  the  county.  On  Decem- 
ber Ttb  following,  the  board  rejected  the 
claim.  This  action  was  commenced  In  Feb- 
mary,  1910.  The  complaint  alleges,  and  the 
CTldence  tends  to  show,  that  the  bridge  had 
been  unsafe  for  a  considerable  time  before 


the  Injury,  and  that  t)te  def«idant  knew  It 
At  the  dose  of  the  plaintiff's  evidence  the 
court,  upon  the  challenge  of  the  defendant 
entered  a  Judgment  In  Its  favor.  The  Judg- 
ment shows  upon  Its  face  that  It  was  entered 
for  the  defendant,  because  it  was  the  oplnicm 
of  the  court  that  no  claim  had  been  present- 
ed to  the  county  by  any  person  "lawfully 
authorized  to  present  the  same"  for  the  mi- 
nor appellants. 

The  appeal  presents  two  questions:  (1) 
Was  the  presentation  o^  the  claim  by  the 
widow  for  herself  and  minor  children  a  legal 
presentation  on  behalf  of  the  children  T  And 
(2)  was  the  claim  properly  verified? 

[1]  The  statute  provides  that  an  action 
may  be  brought  for  the  enforcement  of  a 
claim  against  a  county  after  it  has  been  pre- 
sented and  disallowed  by  the  board  of  county 
commissioners.  Rem.  &  Bal.  Code,  f  8909. 
This  statute  is  construed.  In  Hoexter  y.  Jud- 
son,  21  Wash.  946,  69  Pac  498,  to  mean  that 
an  action  cannot  be  prosecnted  against  a 
county  upon  a  dalm,  whether  resting  in  con- 
tract or  arising  from  a  toit,  until  a  claim 
has  been  presented  to  the  county  commis- 
sioners for  allowance  or  rejection.  The 
statute  makes  no  provision  as  to  who  iahall 
present  the  claim  or  as  to  what  the  claim 
shall  set  forth.  We  think  the  first  ques- 
tion must  receive  an  affirmative  answer. 
In  McLeod  ▼.  Spokane,  26  Wash.  346,  67  Paa 
74,  it  was  held  that  the  wife  might  verify 
a  claim  against  the  dty  for  damages  whldi 
she  sustained  In  consequence  of  its  negli- 
gence. That  action  was  prosecuted  by  the 
husband  and  wife,  and  the  contention  that 
the  claim  was  not  presented  In  behalf  of 
both  of  the  parties  was  rejected.  Statutory 
and  charter  provisions,  requiring  the  presen- 
tation of  daims  and  notice  of  injuries  to 
the  governing  authority  of  the  municipality 
sought  to  be  charged  with  liability  before 
a  suit  can  be  malnttiined  thereon,  are  to  be 
liberally  construed.  Hammock  v.  Tacoma,  40 
Wash.  639,  82  Pac.  89S;  Durham  v.  Spokane, 
27  Wash.  616,  68  Pac.  383 ;  Bhrhardt  v.  Se- 
attle, 83  Wash.  664,  74  Paa  827;  Bell  v. 
Spokane,  80  Wash.  608^  Tl  Pac.  81;  Schnee 
V.  City  of  Dubuque,  122  Iowa,  459,  98  N.  W. 
298.  The  purpose  Of  these  provisions,  as  ap- 
plied to  a  daim  arising  from  a  tort  la  to 
enable  the  munldpality  to  investigate  both 
the  daim  and  the  claimant  while  the  occur- 
rence Is  recent  and  the  evidence  available,  to 
the  end  that  It  may  protect  itself  against 
spurious  and  unjust  claims.  When  the  claim 
substantially  complies  with  the  legislative 
requirem»it  and  these  ends  are  subserved, 
the  dalm  has  accomplished  the  purpose  in- 
tended. In  an  action  prosecuted  by  an  ad- 
ministrator for  the  benefit  of  the  widow  and 
children  to  recover  damages  arising  from  the 
death  of  the  Intestate  caused  by  the  alleged 
negligence  of  the  defendant,  a  notice  of  the 
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injury,  signed  by  the  attorney  for  the  ad- 
ministrator, was  held  sufficient.  Hupfer  v. 
National  Distilling  Co.,  119  Wis.  417,  96  N. 
W.  809.  See,  also,  Carpenter  t.  Town  of 
Rolling,  107  Wis.  559,  83  N.  W.  903.  Under 
a  statute  requiring  a  notice  of  the  claim  to 
be  given  "by  the  person  injured  or  by  any 
other  person  in  bis  behalf."  it  was  held  that 
the  father,  the  natural  guardian  of  his  minor 
children,  might  give  the  notice.  Taylor  v. 
Woburn,  130  Mass.  494.  The  same  general 
principle  is  announced  in  Perry  v.  Clarke 
County,  120  Iowa,  96,  94  X.  W.  454.  "There 
is  no  doubt  but  what  a  person  other  than  the 
injured  employe  may  give  the  notice  required 
by  the  act,  provided  that  he  gives  it  upon 
the  plaintiff's  behalf."  Dresser,  Employers' 
Liability,  {  31,  p.  174.  "A  statute  requiring 
such  a  notice  in  general  terms,  without  any 
exception,  applies  to  infants  as  well  as  to 
adults;  and  hence  such  a  notice  or  statement 
may  be  made  by  an  infant  where  the  infiint 
is  the  injured  person."  5  Thompson  on  Neg- 
ligence, §  6349.  The  argument  that  the  com- 
missiouers  could  not  safely  pay  the  portion 
of  the  claim  belonging  to  the  minors  to  any 
one  except  a  guardian,  and  therefore  that 
none  but  a  guardian  may  present  the  claim 
on  their  behalf,  is  more  plausible  than  sub- 
stantial. As  we  hare  seen,  the  minor  may 
present  a  claim  in  his  own  behalf,  and  the 
party  against  whom  the  claim  was  asserted 
would  be  confronted  with  the  same  condition 
suggested  by  the  argument.  In  either  case 
the  party  against  whom  the  claim  was  as- 
serted could  protect  himself  by  requiring  the 
appearance  of  a  guardian  t)efore  paying  over 
the  money.  We  think  the  statutory  require- 
ment is  met  when  a  Joint  or  Joint  and  several 
claim  is  presented  by  any  one  of  the  bene- 
flciaries.  It  is  probably  true  in  this  state, 
as  counsel  asserts,  that  the  guardianship  by 
nature  extends  only  to  the  custody  of  the 
person  of  the  ward  and  not  to  his  property. 
But  this  does  not  preclude  the  parent  in  a 
case  like  this  from  making  a  preliminary 
claim  or  demand  in  behalf  of  the  minor. 
Rem.  &  Bal.  Code,  {  5932. 

[2]  The  second  contention  that  the  claim 
was  not. properly  verified  Is  based  upon  Laws 
1909,  c.  76,  {  9.  This  section  provides  that 
claims  like  the  one  at  bar  shall  be  sworn 
to  before  an  officer  having  a  seal  and  au- 
thorized to  take  acknowledgments.  It  fur- 
ther provides  that  "the  bureau  of  inflection 
and  supervision  of  public  offices  shall  pre- 
scribe  the  form  of  affidavits,  and  no  warrant 
shall  be  drawn  for  any  claim  not  properly 
sworn  to."  The  claim  was  verified  by  the 
widow  like  an  ordinary  pleading,  before  a 
notary  public  who  impressed  his  seal  upon 
the  Jurat  The  precise  point  pressed  is  that 
there  is  no  evidence  that  the  verification 
is  according  to  the  form  prescribed  by  the 
bureau    of    inspection.      This    contention    is 


without  merit  There  Is  no  evidence  that 
the  bureau  had  prescribed  any  form  of  affi- 
davit when  the  claim  was  presented.  It  will 
be  noticed  from  reading  the  language  Just 
quoted  that  there  is  no  provision  for  bring- 
ing to  the  public  notice  the  form  of  affidavit 
prescribed  by  the  bureau.  The  statute  does 
not  provide  for  Its  publication,  nor  does  It 
provide  for  the  entry  of  an  order  establish- 
ing the  form  in  any  public  office  in  the  state. 
The  api)ellant  clearly  made  a  prima  facie 
case.  She  complied  with  all  the  terms  upon 
the  face  of  the  statute.  Collins  v.  Spokane, 
116  Pac.  6C3.  We  think  the  learned  trial 
court  was  in  error  in  withdrawing  the  case 
from  the  Jury. 

The  Judgment  Is  therefore  reversed,  with 
directions  to  proceed  with  the  trial. 

DTINBAR.  C.  J.,  and  PARKER,  CROW, 
and  CHADWICK,  JJ.,  concur. 


STATB  ex  re!.  STEWART  &  HOLMES 

DRUG  ro.  v.   SUPERIOR  COURT 

FOR  KING  COUNTY. 

(Supreme  Court  of  Washington.     Teh.  26, 
1912.) 

1.  GaRNISHUENT  (8  83*)— CUANOE  OK  Venite. 

A  garnishee,  who  appears  within  the  time 
limited  and  who  answers,  may,  on  the  default 
of  the  principal  defendant,  obtain  under  the 
general  statute  a  change  of  venue  to  the  coun- 
ty of  his  residence. 

[Ed.  Note. — ^For  other  cases,  see  Garnishment, 
Cent  Dig.  {  149;    Dec.  Dig.  S  83.*] 

2.  Venue  (S  66*)  —  Change   ow  Pijlce   of 
Tbial— "Affidavit  of  Merits 

Kern.  &  Bal.  Code,  {  208,  providing  that 
an  action  begun  in  the  wrong  county  may  lie 
tried  therein  unless  defendant  when  be  answers 
files  an  affidavit  of  merits  and  demands  a 
change  of  venue,  must  be  construed  with  refer- 
ence to  sections  207  and  209,  authorizing  the 
court  to  change  the  venne  on  it  appearing  by 
affidavit  that  the  county  designated  in  the  com- 
plaint is  not  the  proper  county,  etc.,  and  a 
change  of  venue  must  be  made  when  any  of  the 
conditions  are  shown  without  a  showing  of  a 
defense  to  the  action;  the  phraae  "affidavit  of 
merits"  referring  to  a  showing  of  any  of  such 
conditions. 

fEd.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  H  110-113;    Dec.  Dig.  {  66.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  245.] 

Department  1.  Certiorari  by  the  State,  on 
relation  of  the  Stewart  &  Holmes  Drug  Com- 
pany, against  the  Superior  Court  for  King 
County.    Writ  denied. 

Leopold  M.  Stem,  for  plaintiff.  Edward 
Judd,  for  respondent 

CHADWICK,  1.  This  la  an  original  ap- 
plication for  a  writ  of  certiorari.  Relator, 
the  Stewart  &  Holmes  Drug  Company,  t>eKan 
action  in  the  superior  court  of  King  coun- 
ty against  one  J.  G.  Ross,  and  at  the  same 
time  began  a  garnishment  proceeding  against 
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J.  W.  Re«d,  who  lives  In  San  Jaan  county. 
The  sheriff  of  King  county  returned  the 
summons  and  complaint  in  the  principal  ac- 
tion "not  found,"  and  an  order  was  there- 
upon made  directing  the  publication  of  sum- 
mons. The  garnishee  defendant  appeared 
within  the  time  limited  by  law  and  made 
answer,  accompanied  by  a  motion  for  a 
change  of  place  of  trial  to  San  Juan  county. 
This  motion  was  based  upon  an  af&davlt 
showing  that  he  was  a  resident  of  San  Juan 
county.  Upon  hearing,  the  respondent  here- 
in made  an  order  directing  that  the  motion 
for  a  change  of  venue  be  granted,  condition- 
ed, however,  upon  the  nonappearance  of  the 
defendant  Ross  within  the  time  limited  by 
law.  Respondent  further  directed  that  "the 
clerk  of  this  court  hold  the  papers  In  King 
county  until  the  expiration  of  the  time  for 
appearance  of  the  defendant  Ross.  If  the 
defendant  Ross  appears  and  defends  the  ac- 
tion, the  motion  for  a  change  of  venue  Is 
denied.  If  the  defendant  Ross  does  not  ap- 
pear and  Is  defaulted,  then  the  motion  for 
a  change  of  venue  is  granted,  and  the  clerk 
of  the  court  Is  authorized  to  send  all  the 
papers  to  the  clerk  of  the  superior  court  of 
San  Juan  county  for  trial."  The  time  for 
appearance  having  expired,  default  was  tak- 
en against  the  principal  defendant,  and  re- 
lator came  to  this  court  asking  for  a  review 
of  the  proceeding  in  so  far  as  the  order 
changing  the  venue  Is  concerned. 

[1]  The  relator  contends  that  the  venue  of 
the  principal  action  was  properly  laid  in 
King  county;  that  garnishee  process  Is  prop- 
erly issued  In  an  action  where  service  of 
summons  is  had  by  publication;  that  the  gar- 
nishment gives  the  court  Jurisdiction  over 
the  nonresident  defendant;  that  the  gar- 
nishment is  auxiliary  and  ancillary  to  the 
main  Issue,  and  Is  triable  where  the  main 
action  Is  triable — all  of  which  may  be  ad- 
mitted, but,  being  so,  we  are  of  opinion  that 
the  case  against  the  garnishee  may  be  sent 
for  trial  to  the  county  In  which  he  resides. 
The  case  of  State  ex  rel.  Wyman  v.  Superior 
Court,  40  Wash.  443,  82  Pac.  875,  2  L.  R.  A. 
(N.  S.)  568,  111  Am.  St.  Rep.  915,  Is  valuable, 
in  that  it  not  only  Illustrates  the  rule  gov- 
erning the  practice  In  garnishment  cases, 
but  also  clearly  indicates  the  right  of  non- 
resident garnishee  defendants  to  have  a 
case.  In  so  far  as  they  are  concerned,  remov- 
ed under  the  general  statutes  providing  for 
a  change  of  venue.  The  court  said:  "Stat- 
utes conferring  the  right  to  a  change  of  ven- 
ue are  enacted  with  a  view  of  affording  liti- 
gants a  fair  and  Impartial  trial.  They  are 
in  furtherance  of  justice,  and  should  be  lib- 
erally construed  so  as  not  to  defeat  the 
right.  •  •  *  In  Kelly  v.  Ryan,  8  Wash. 
536  [36  Pac.  478],  •  •  •  the  court  held 
that  the  garnishment  proceeding  was  simply 
a  step  in  the  main  action,  was  ancillary 
thereto.  »  •  •  The  county  in  which  the 
main  action  is  pending  is  the  proper  county 
la  which  to  sue  out  a  writ  of  garnishment, 


regardless  of  the  place  of  business  of  a 
corporation  or  the  residence  of  the  gar- 
nishee, and  to  that  extent  the  garnishment 
statute  supersedes  other  statutes  requiring 
certain  actions  to  be  brought  in  a  particular 
county."  By  citation  of  apt  authority  the 
court  shows  the  rule  to  be  that  "there  is 
no  objection  to  a  severance."  After  quot- 
ing section  327,  Rood  on  Garnishment:  "The 
decisions  holding  that  the  garnishment  fol- 
lows the  main  case  on  change  of  venue  are 
no  authority  to  the  effect  that  the  garnishee 
cannot  have  a  change  of  venue,  for  no  Judg- 
ment can  be  rendered  against  him  until  the 
main  action  Is  In  Judgment,  after  which  the 
reasons  for  keeping  the  two  together  are 
less" — ^the  court  continues:  "A  garnishment 
proceeding  is  neither  more  nor  less  than  an 
action  by  the  defendant  against  the  gar- 
nishee for  the  use  of  the  plaintiff.  It  pos- 
sesses all  the  elements  of  any  other  action. 
The  law  contemplates  that  contingencies 
will  arise  where  the  ends  of  Justice  demand 
a  change  in  the  place  of  trial.  A  garnish- 
ment proceeding  comes  within  the  spirit  of 
this  law,  and  is  not  excluded  by  the  letter." 
[2]  It  is  further  insisted  that.  If  we  come 
to  this  conclusion,  the  order  cannot  be  sus- 
tained because  the  application  is  insufficient, 
in  that  it  is  not  accompanied  by  an  affidavit 
of  merits.  Section  208,  Rem.  &  Bal.  Code, 
Is  relied  on:  "If  the  county  in  which  the 
action  is  commenced  is  not  the  proper  coun- 
ty for  the  trial  thereof,  the  action  may, 
notwithstanding,  be  tried  therein,  unless  the 
defendant,  at  the  time  he  appears  and  de- 
murs or  answers,  files  an  affidavit  of  mer- 
its, and  demands  that  the  trial  be  bad  in 
the  proper  county."  This  section  must  be 
construed  with  reference  to  sections  207  and 
209.  When  so  considered,  we  think  it  Is 
clear  that,  although  admitting  that  there 
are  certain  cases  where  an  affidavit  of  mer- 
its taken  in  Its  old-time  technical  sense  is 
an  essential  prerequisite  to  the  order  of  the 
court,  it  does  not  follow  that  It  Is  so  in  all 
cases.  Section  209  provides  that  the  court 
may  change  the  place  of  trial  when  It  ap- 
pears by  affidavit  that  "the  county  designat- 
ed In  the  complaint  is  not  the  proper  coun- 
ty," or  "to  secure  an  impartial  trial,"  or  for 
the  "convenl«ice  of  witnesses,  or  to  serve 
the  ends  of  Justice."  Clearly  the  affidavit 
mentioned  here  Is  not  the  old-time  affidavit 
of  merits.  The  merit  of  the  case  Is  Imma- 
terial where  a  defendant  may  change  the 
place  of  trial  to  the  county  of  his  residence 
as  a  matter  of  right,  or  the  court  as  a  mat- 
ter of  discretion  may  order  a  change  when  a 
showing  is  made  that  an  Impartial  trial  can- 
not be  had,  or  when  the  convenience  of  wit- 
nesses or  the  ends  of  Justice  demand  that  it 
be  so.  A  change  of  venue  is  made,  under 
these  circumstances,  when  facts  showing 
any  of  these  conditions  are  made  to  appear, 
not  because  there  may  be  a  defense  to  the 
action  which  is  sustained  by  advice  of  coun- 
sel, but  because  of  the  statute  itself;   and 
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wben  a  showing  of  any  of  these  grounds  Is 
brought  to  the  attention  .of  the  court  by 
affidavit,  it  wUl  be  held  to  be  an  "affidavit 
of  merits"  within  the  meaning  of  the  term 
as  employed  in  section  208,  and  the  word 
"aflJdavlt,"'  as  it.  appears  in  section  20&, 
Rem.  &  Hal.  Code.  So  in  this  case  the  res- 
idence of  the  defendant  being  in  San  Juan 
county,  and  it  tiavlng  transpired  that  the 
principal  action  will  not  he  tried  upon  Its 
merits  in  King  county,  we  find  no  reason 
for  interfering  with  the  order  of  the  court, 
whether  it  be  grounded  upon  the  at>8olute 
right  of  a  defendant  (4  Ency.  PI.  &  Pr.  p. 
393),  or  upon  the  discretionary  power  of  the 
court 
Writ  denied. 

DUNBAR,  C.  J.,  and  CROW  and  PARK- 
ER, JJ.,  concur. 


MART  HL  MILJ/ER  &  SOXS  t.  SIMMONS 
et  al. 

(Supreme  Court  of  Washington.     Feb.  24, 
1»12.) 

1.  Adverse   Possession   (g   41*)— Possession 
Under  Administrator's  Deed. 

Plaintiffs,  in  an  action  to  quiet  title  and  to 
enjoin  trespass,  bad  taken  actual  possession  of 
the  land  in  l.*^S7,  under  an  administrator's  deed 
given  in  18.S.'{,  and  paid  all  the  taxes  on  the 
land  up  to  the  beginning  of  the  suit  in  1910, 
at  which  time  the  youngest  of  the  defendants 
was  38  years  of  age.  Held  that,  irrespective  of 
the  character  and  validity  of  the  administra- 
tor's deed,  plaintiffs'  adverse  possession  barred 
all  defenses  to  the  action. 

(Bd.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  iS  184^206;  Dec.  Dig.  i 
41.*] 

2.  Adverse  Possession  ({  71*)— Color  of  Ti- 
tle—Void Deed. 

A  void  deed  is  color  of  title,  so  as  to  start 
the  mnning  of  the  statute  of  limitations. 

^EA.  Note. — For  other  oases,  see  Adverse  Pos- 
session, Cent.  Dig.  §i  415-429;  Dec.  Dig.  § 
71.*] 

3.  Corporations    (t  519*>— Action  —  Plead- 
ing— Evidenced— Payment  of  I.,tcen8e. 

Under  Rem.  &  Bal.  Code.  |  3715.  which 
provides  that  no  corporation  shall  be  permitted 
to  maintain  any  action  without  alleging  and 
proving  the  payment  of  its  annual  license  fee 
last  due.  and  that  a  certificate  of  snoh  pay- 
ment, under  the  seal  -of  the  Secretary  of  State, 
shall  be  prima  facie  evidence  thereof,  such  cer- 
tificate is  not  the.  only  competent  proof,  but 
such  payment  may  be  established  by  direct  ev- 
idence of  the  person  or  officer  making  it. 

[E5d.  Note.— For  other  cases,  see  Corporations, 
Dec,  Dig.  {  519.*] 

4.  Pleading  (8  377*)  — Issues  and  Proof- 
Allegations  Not  Denied. 

Where  a  material  allegation  is  not  denied 
by  the  answer,  it  is  not  an  issuable  fact  in  the 
case,  requiring  proof. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  H  1228-1231;  Dec.  Dig.  §  377.*] 

Department  2.'  Appeal  from  Superior 
Court,  Kit-sap  County;  John  B.  Yakey, 
Judge. 


Action  to  qqiet  title  and  for  an  injunc- 
tion I>y  Mary  M.  Miller  &  Sons  against  Al- 
fred J.  Simmons  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.     Affirmed. 

P.  P.  Carroll  and  Carroll  ft  Carroll,  for 
appellants.  Tucker  &  Hyland,  for  renpond- 
ent 

MORRIS,  J.  Respondent  Is  a  corpora- 
tion, and  brought  this  action  to  quiet  its 
title  to  lands  in  Kitsap  county,  and  to  enjoin 
appellants  from  cutting  timber  and  com- 
mitting other  acts  of  trespass  thereon.  Ap- 
pellants answered,  denying  title  in  respond- 
ent and  asserting  title  in  themselves  as  heirs 
of  Charles  L.  Simmons  and  Louisa  D.  Sim- 
mons, father  and  mother  of  appellants,  iu 
whom,  It  is  alleged,  the  title  to  these  lands 
rested  at  the  time  of  their  respective  deaths 
prior  to  September  2,  1879,  and  attacking 
the  validity  of  the  probate  proceedings  In 
the  estate  of  Charles  L.  Simmons,  through 
which  respondent  claimed  title.  Respondent 
made  reply  to  the  affirmative  defenses  set 
up  in  the  answer,  pleading  as  res  adjudicata 
a  judgment  in  an  action  between  the  same 
I)artles,  upon  the  same  issues,  in  which  r«- 
.spondent's  title  was  quieted  to  lands  in 
Chehalls  county,  adverse  possession,  laches, 
and  various  statutes  of  limitations.  It  also 
asserted  the  regularity  and  validity  of  the 
probate  proceedings  in  the  estate  of  Charles 
L.  Simmons.  The  lower  court  sustained  all 
of  respondent's  contentions,  and  this  appeal 
is  taken  from  its  decree. 

[1,  2]  The  conclusion  we  have  reached  ren- 
ders it  unnecessary  to  refer  to  all  the  facts 
questioned  by  appellants,  since  they  play  but 
little  part  in  the  determination  of  this  ap- 
peal. In  a  general  way,  the  history  of  the 
case  is  this:  Charles  L.  Simmons,  a  white 
mail,  was  possessed  of  theSe  lands  for  many 
years  prlOr  to  his  death,  intestate,  Septem- 
ber 2,  1879.  Louisa  D.  Simmons  was  a  full- 
blooded  Indian  woman,  who  died  Intestate 
June  15,  1876.  The  record  is  silent  as  to  the 
relation  of'  these  parties,  other  than  that 
they  lived  together  as  husband  and  wife. 
On  Juiie  10,  1875,  Charles  L.  Simmons  exe- 
cuted a  mortgage  on  the  Kitsap  county  lands 
to  W.  W.'  Miller  for  $450,  which  mortgage 
and  the  note  thereby  secured  were  wholly 
unpaid  at  the  time  of  Charles  L.  Simmons' 
death.  Upon  said  death,  William  D.  Balder 
was  appointed  administrator  of  the  estate, 
and  qualified  as  such.  Mary  M.  Miller,  hav- 
ing become  the  owner  of  this  note  and  mort- 
gage by  assignment,  presented  her  claim  to 
Baker,  as  administrator,  and  the  same  was 
allowed  and  approved.  The  personal  proi>- 
erty  being  Insufficient  to  pay  debts,  applica- 
tion was  made  for  a  sale  of  real  property, 
and  on  June  14,  1880,  an  order  of  sale  was 
entered  in  the  probate  proceedings,  and  on 
November  1.  1881,  upon  due  notice,  the  land 
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was  sold,  and  Marjr  M.  Miller  became  the 
pnrcbaser.  The  sale  was  conflrmed  Janoary 
22,  1883,  and  on  March  31,  1883,  the  admin- 
istrator made  hla  deed  and  delivered  the 
same  to  Mary  M.  Miller,  and  the  same  was 
snbsequently  placed  of  record.  At  the  time 
the  probate  court  made  its  order  of  sale, 
a  guardian  ad  litem  was  appointed  for  these 
appellants.  Mary  M.  Miller  took  actnal  pos- 
session of  the  land  In  1887,  and  so  remained 
nntil  October  24,  1894,  when  she  passed  the 
title  to  respondent,  and  said  possession  has 
since  been  maintained  by  it;  respondent  and 
its  grantor,  Mary  M.  Miller,  having  paid  all 
taxes  assessed  against  the  property  up  to 
the  time  of  the  commencement  of  this  salt. 
It  is  apparent  that  these  facts  in  law  are  a 
snfflcient  answer  to  any  contention  of  appel- 
lants as  to  the  insufficiency  or  invalidity  of 
the  probate  proceedings.  The  deed  from 
the  administrator  to  Mary  M.  Miller  was 
given  in  1883.  It  is  not  attacked  until  the 
commencement  of  this  action  in  1910;  the 
youngest  of  the  appellants  then  being  38 
years  of  age.  Twenty-seven  years  would  put 
in  full  operation  every  statute  of  limitations 
affecting  actions  of  this  character,  irrespec- 
tive of  the  character  and  effect  of  the  admin- 
istrator's deed,  as  It  has  been  the  universal 
holding  of  this  court  that  a  void  deed  is  col- 
or of  title,  starting  the  running  of  the  stat- 
ute of  limitations.  Ward  v.  Hugglns,  7 
Wash.  617,  32  Pac,  740,  1015,  36  Pac.  285; 
Philadelphia  Mortgage  Co.  v.  Palmer,  32 
Wash.  455,  73  Pac.  501 ;  Hamilton  v.  Wltner, 
60  Wash.  (i89,  97  Pac.  1084,  126  Am.  St.  Rep. 
921;  Lara  v.  Sandell,  52  Wash.  53,  100  Pac. 
166;  Iluber  v.  Brown,  57  Wash.  654,  107 
Pafc  850;  Baylis  v.  Kerrlck,  IIG  Pac.  1082; 
Fish  v.  Fear,  116  Pac.  1083;  Dibble  v.  Bel- 
lingbam  Bay  Land  Co.,  163  U.  S.  63,  16  Sup. 
Ct  939,  41  L.  Ed.  72. 

[3]  This  ruling  being  controlling  upon  the 
rights  of  the  parties,  no  further  attention 
need  be  paid  to  the  numerous  assignments 
of  error,  save  one,  in  which  respondent's  ca- 
pacity to  maintain  this  action  Is  questioned. 
Section  3715,  Rem.  &  Bal.  Code,  provides  that 
no  corporation  shall  be  permitted  to  com- 
mence or  maintain  any  action  in  the  courts 
of  this  state  without  alleging  and  proving 
the  payment  of  its  annual  license  fee  last 
due,  and  that  a  certificate  of  such  payment, 
under  the  seal  of  the  Secretary  of  State, 
shall  be  prima  facie  evidence  of  such  pay- 
ment. In  its  complaint,  respondent  alleged 
the  payment  of  its  license  fee  for  the  cur- 
rent year.  Upon  the  trial,  the  secretary 
and  manager  of  respondent  testified  that  its 
license  fees  had  all  been  paid.  Counsel  for 
appellants  contends  the  payment  could  only 
be  proved  by  the  production  of  a  certificate 
from  the  Secretary  of  State.  There  is  no 
merit  In  such  a  contention.  The  provision 
of  the  statute  that  the  certificate  of  the 
Secretary  of  State  shall  be  prima  facie  proof 


cannot  be  construed  to  mean  that  such  cer- 
tificate 1b  the  only  oom^tent  ^roof^     Such 
a  payment,  like  any  other  payment,  may  be' ' 
established  by  direct  evidence  of  the  person 
making  the  i>ayment 

[4]  It  Is  to  be  further  noted  that  the  para- ' 
graph  of  the  complaint  alleging  such  pay- 
ment is  not  denied  in  the  answer.  It  was 
therefore  not  an  Issuable  fact  in  the  case 
requiring  proof.  RothchUd  Bros.  t.  Mabon- 
ey,  61  Wash.  633,  99  Pac.  1031. 

The  judgment  is  affirmed. 

DUNBAR,  C.  J.,  and  MOUNT,  FULLER- 
TON,  and  ELLIS,  J  J.,  concur. 


CITY  OF  SPOKANE  v.  COWLES  et  al. 

(Supreme  Court  of  Washington.    March  20, 
1912.) 

1.  Eminent  Domain  (§  76*)— Compensation 
—Necessity  of  Making  Payment  Bbfokk' 
Possession — Statdtoby  Pbovisions. 

Under  Const,  art.  1,  i  16,  wbicsh  declares 
that  private  property  sball  not  be  taken  for 
public  or  private  use  without  just  compensa- 
tion first  made  or  paid  into  court,  and  that  no 
right  of  way  shall  be  appropriated  by  other 
than  municipal  corporations  until  full  compen- 
sation therefor  be  made  in  money  or  paid  into 
court;  Rem.  &  Bal.  Code,  |  7783,  which  pro- 
vides that  a  judgment  aball  be  final  as  to  dkm« 
ages  caused  by  a  street  improvement  unless 
appealed  from,  and  that  no  appeal  sliall  delay 
proceedings  under  an  ordinance  if  the  city  shall 
pay  into  court  for  the  owners  the  amount  of 
the  judgment,  and  that,  if  the  owner  accepts 
the  sum  awarded,  he  thereby  waives  an  appeal, 
and  final  judgment  may  be  rendered,  and  sec- 
tion 7784,  which  provides  that  upon  payment 
of  the  award  title  shall  vest  in  the  city,  pay- 
ment into  court  by  the  dty,  as  distinguished 
from  a  deposit  in  court,  is  an  indispensable 
condition  to  possession,  and  a  city  can  take 
property  only  when  compensation  has  been  as- 
certained and  a  payment  made  vesting  title  in 
the  city  and  substituting  the  fund  for  toe  prop- 
erty, so  that  on  acceptance  by  the  owner  the 
title  to  the  money  passes  to  him. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent.  Dig.  §|  200-203;  Dec  Dig.  { 
76.»] 

2.  Eminent  Domain  (|  264*)— PBOCwsDiwas 
TO  Assess  Compensation— Right  to  Ap- 
peal-Statutory Provisions. 

Under  Rem.  &  Bal.  Code,  {  T783,  provid- 
ing that  a  judgment  in  proceeding  by  a  city  to 
improve  a  street  shall  be  final  as  to  the  dam- 
ages unless  appealed  from,  and  that  no  appeal 
shall  delay  proceedings  by  the  city  if  It  pay 
into  court  the  amount  of  the  judgment,  and 
that,  after  such  payment,  a  city  sball  be  liable 
for  the  payment  of  any  further  compensation 
at  any  time  finally  awarded  to  the  parties  so 
appealing,  and  that,  if  the  owner  accepts  the 
sum  awarded,  he  shall  be  deemed  to  have  waiv- 
ed an  appeal,  and  final  judgment  may  be  ren- 
dered, a  city  which  has  begun  proceedings  to 
condemn  rights  of  owners  abutting  on  a  street 
for  the  use  of  a  railroad,  and  which  after  judg- 
ment for  such  owners  has  paid  into  court  the 
full  amount  awarded  and  taken  possession  of 
the  premises,  without  appeal  by  the  owners, 
has  no  right  of  appeal. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain.  Cent.  Dig.  i  665;  Dec.  Dig.  ^  254.»] 
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Departtuent  1.  Appeal  from  Superior 
Court,  Spokane  County. 

Action  by  tbe  City  of  Spokane  against 
William  H.  Cowles,  H.  W.  Boone,  the  Mer- 
rick  Investment  Company,  and  others.  Judg- 
ment for  defendants  Boone  and  the  Merrick 
Investment  Company,  and  the  plaintiCT,  after 
paying  the  awards  into  court,  appeals.  Ap- 
peal dismissed. 

P.  M.  Dudley  and  CuUen  &  I/ee,  for  appel- 
lant. Merritt,  Oswald  &  Merritt,  for  respond- 
ents. 

CHADWICK,  J.  The  city  of  Spokane 
granted  a  franchise  to  the  Chicago,  Milwau- 
kee &  Puget  Sound  Railway  Company  to 
lay  its  tracks  along  one  of  its  streets.  By 
the  terms  of  the  franchise  it  was  agreed 
that,  inasmuch  as  the  plan  of  the  company 
would  require  a  change  of  grade,  the  city 
would  institute  and  prosecute  all  actions 
that  might  be  necessary  for  the  purpose  of 
ascertaining  and  settling  the  damages  to 
abutting  property  owners.  It  was  further 
agreed  that  all  damages  and  costs  excepting 
attorney's  fees  should  be  paid  by  tbe  railway 
company.  A  proceeding  was  accordingly 
began,  resulting  in  a  Judgment  in  favor  of 
certain  property  owners,  among  others  H. 
W.  Boone  and  wife  and  the  Merrick  Invest- 
ment Company,  a  corporation.  After  tbe 
entry  of  the  judgment,  the  railway  com- 
pany paid  into  the  registry  of  the  court  the 
full  amount  awarded  to  the  property  own- 
ers named.  Thereafter  the  city  gave  notice 
of  appeal.  Boone  and  wife  and  the  Merrick 
Investment  Company  have  appeared  here, 
and  moved  to  dismiss  the  appeal. 

The  grounds  of  tbe  motion  are  that  the 
city  of  Spokane  has  no  interest  ill  tbe  judg- 
ment which  would  entitle  it  to  appeal  after 
the  payment  of  the  award  to  the  clerk  of 
the  court  by  the  real  party  in  interest;  and, 
further,  that,  if  the  city  could  not  be  affects 
ed  in  any  way  by  the  judgment,  it  has  no 
right  of  appeal  under  the  statutes  of  this 
state.  Mr.  Dudley,  attorney  for  the  railway 
company,  has  filed  an  afiSdavlt  in  resistance 
of  the  motion,  in  which  he  says:  "That  said 
payment  was  so  made  under  the  advice  of 
affiant,  to  the  end  that  the  city  of  Spokane 
might  proceed  without  delay  with  the  work 
of  elevating  the  grades  of  Front  avenue  and 
Division  street,  and  in  order  to  enable  it 
so  to  do ;  that  it  was  no  purpose  of  the  said 
railway  company,  or  of  the  said  city  of  Spo- 
kane by  said  payment,  to  waive  any  right 
of  appeal  In  said  cause;  that  the  said  rail- 
way company  requested  the  city  of  Spokane 
to  take  the  appeal  which  is  being  prosecuted 
In  this  action,  and  said  appeal  is  being  pros- 
ecuted in  the  interest  of  the  said  city  of  Spo- 
kane and  of  said  railway  company."  Sec- 
tion 7783,  Rem.  &  BaL  Code,  after  declaring 
the  effect  of  a  judgment  in  this  class  of  cas- 
es, provides:   "Such  judgment  or  judgments 


shall  be  final  and  conclusive  as  to  the  dam- 
ages caused  by  such  improvement  unless  ap- 
pealed from,  and  no  appeal  from  the  same 
shall  delay  proceedings  under  said  ordinance, 
if  such  city  shall  pay  Into  court  for  the  own- 
ers and  parties  int»ested,  as  directed  by 
tbe  court,  the  amount  of  the  Judgment  and 
coats,  and  such  city,  after  making  such  pay- 
ment into  court,  shall  be  liable  to  such  own- 
er or  owners  or  parties  Interested  for  the 
payment  of  any  further  compensation  which 
may  at  any  time  be  finally  awarded  to  such 
parties  so  appealing  in  said  proceeding,  and 
bis  or  her  costs,  and  shall  pay  the  same  on 
tbe  rendition  of  judgment  therefor,  and 
abide  any  rule  or  order  of  the  court  in  re- 
lation to  the  matter  In  controversy.  In  case 
of  an  appeal  to  the  Supreme  Court  of  the 
state  by  any  party  to  the  proceedings  the 
money  so  paid  into  the  supertor  court  by 
such  city,  as  aforesaid,  shall  remain  in  the 
(Sustody  of  said  superior  court  until  the  final 
determination  of  the  proceedings.  If  the 
owner  of  the  land,  real  estate,  premises,  or 
other  property  accepts  the  sum  awarded  by 
tbe  jury  or  the  court,  he  shall  be  deemed 
thereby  to  have  waived  conclusively  an  ap- 
peal to  the  Supreme  Court  and  final  judg- 
ment may  be  rendered  in  the  superior  court 
as  in  other  cases."  Article  1,  f  16,  of  the 
Constitution,  is,  in  part,  as  follows:  "No  pri- 
vate property  shall  be  taken  or  damaged  for 
public  or  private  use  without  just  compen- 
sation having  been  first  made,  or  paid  Into 
court  for  the  owner,  and  no  right  of  way 
shall  be  appropriated  to  the  use  of  any  cor- 
poration other  than  municipal,  until  full 
compensation  therefor  be  first  made  In  mon- 
ey, or  ascertained  and  paid  into  the  court 
for  the  owner,  Irrespective  of  any  benefit 
from  any  improvement  proposed  by  such 
corporation,  which  compensation  shall  be 
ascertained  by  a  jury,  unless  a  jury  be  waived 
as  in  other  dvU  cases  in  courts  of  record, 
in  the  manner  prescribed  by  law."  It  is  the 
theory  of  the  appellant  that,  having  paid 
the  money  into  court  for  the  owner,  an  ap- 
peal will  lie  under  tbe  section  of  tbe  statute 
hereinbefore  quoted.  Mr.  Lewis,  in  the  lat- 
est edition  of  his  work  on  Eminent  Domain,. 
§  807,  says:  "If  the  petitioner  pays  the  dam- 
ages awarded  this  will,  In  the  absence  of 
any  statute,  waive  an  appeal,  but  the  deposit 
of  damages  for  the  purpose  of  obtaining 
possession  will  not  deprive  the  petitioner  of 
the  right  of  appeal."  Many  cases  are  cited 
to  sustain  the  text,  but  reference  to  them 
win  disclose  tbe  hardihood  of  the  author  in 
attempting  to  lay  down  any  hard  and  fast 
rule;  for,  without  exception,  the  cases  are 
made  to  depend  in  their  final  analysis  upon- 
local  statutes  and  constitutional  provisions.. 
Unless  this  is  kept  clearly  In  mind,  the  au- 
thorities would  seem  to  be  chaotic.  A  re- 
view of  them  would  serve  no  purpose  in  this 
opinion. 
Under  the  authorities,  we  have  no  doubt. 
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tliat  the  Legislature  might  hare  provided 
tbat,  in  BO  far  as  the  acquisition  of  a  right 
of  way  Is  concerned,  and  this  term  would 
probably  include  the  right  to  acquire  a 
street  or  to  put  an  added  burden  npcn  a 
street,  the  dty  might  appeal  from  the  Judg- 
ment without  forfeiting  the  right  to  take 
possession  of  the  property  and  prosecute  its 
work  pending  an  appeal.  It  will  require  no 
more  than  a  casual  ravlew  of  the  author- 
ities, however,  to  detect  the  principle  upon 
whldi  the  courts  have  seemingly  favored  mu- 
nicipalities In  this  regard.  It  is  that  in 
such  cases  the  municipality  is  not  and  should 
not  be  required  to  pay  the  compensation  into 
court  as  a  condition  precedent  to  possession ; 
for  It  Is  understood  that  cities  and  towns 
must  raise  their  revenues  by  taxation,  and 
that  a  Judgment  in  an  eminent  domain  pro- 
ceeding operates  as  a  lien  upon  all  the  prop- 
erty of  the  taxing  district,  and  will  be  surely 
paid  In  due  course.  This,  it  is  held,  satls- 
fles  the  constitutional  provision  that  prop- 
erty shall  not  be  taken  without  Just  com- 
pensation. 

[1]  But  it  will  be  noticed  that  our  statute 
does  not  go  to  the  same  extent  It  provides 
for  payment  unconditionally.  In  so  far  as 
payment  goes.  It  leaves  the  city  in  the  same 
situation  that  a  public  service  etvporation 
would  be  in  if  it  were  prosecuting  a  Uke  pro- 
ceeding. It  has  made  the  payment  iBto  court 
an  Indliq;)ensable  condition  of  possesston.  The 
statute  Is  final  in  so  far  as  the  city  Is  eon- 
eemed.  It  provide*  for  the  payment  of  MMb 
farther  compenaatkm  aa  may  be  allowed  over 
tbe  amount  paid  In,  Indicating  that  the  only 
tene  on  a  new  trial  would  be  tbe  question 
wbether  a  greater  sam  should  be  awarded. 
Acaln,  section  7784  provides  that,  upon  i>ay- 
ment  of  the  award  (and  this,  we  think, 
■Mans  the  payment  referred  to  In  section 
7783),  title  shall  vest  In  tbe  dty.  Thus  con- 
strued, the  mwinlin  of  theae  statutes  1«  sim- 
ple snongh.  It  Is  tbat  the  fund  is  substi- 
tHted  for  the  property,  and  may  be  with- 
drawn by  the  owner  If  he  desires  te  do  so. 
It  Is  a  jiMyment  within  the  meaning  of  the 
statute  and  the  Conatltution.  TlUe  to  the 
property  passes  to  the  dty.  Title  to  the 
money,  if  the  owner  sees  fit  to  accept  it, 
passes  In  virtue  of  his  acceptance^ 

The  necessity  for  the  pressnt  statute  was 
well  underatood  by  the  profession  at  the 
time  of  its  passage;  It  was  to  give  the  city 
tbe  right  to  pay  the  compensatlan,  take  poe- 
session,  and  proceed  with  Its  work,  prcTlded 
the  owner  refused  payment  whea  toidered 
or  was  unknown.  The  rights  of  the  parties 
are  mutual,  and,  so  far  as  our  law  la  now 
written,  the  right  to  possession  follows  and 
cannot  precede  payment  of  compensation  to 
the  owner,  or  into  the  registry  of  the  court 
for  his  use.  Payment  by  the  condemning 
party,  as  the  term  is  used  in  the  Constitu- 
tioa  and  the  statute^  means  aa  affirmance 
121P.-30 


of  the  Judgment  The  right  of  the  landown- 
er cannot  be  frittered  away  so  as  to  allow 
a  Condemning  party  to  make  a  deposit  of 
the  award  In  court  and  then  take  possession, 
leaving  the  claimant  to  the  burden  of  a  law- 
suit It  was  to  avoid  the  oppression  of  con- 
tinued litigation  at  the  Instance  of  the  con- 
demnor that  provision  for  payment  was  made. 
The  difference  between  payment  into  court 
and  the  mere  deposit  of  the  money  la  vital. 
By  a  deposit  an  owner  la  deprived  of  the 
use  of  his  property  and  of  the  rents,  issues, 
and  profits  flowing  therefrom.  The  money 
1138  In  court  at  the  risk  of  the  landowner, 
but  wlf^oct  profit  to  him,  and.  In  case  of 
Its  less  or  embeziriement  tbe  condemnor 
vxuld  be  exonerated,  and  the  property  own- 
er put  to  the  possibility  of  further  litiga- 
tion. A  deposit  is  not  a  payment  It  is  not 
what  the  Constitution  or  statute  says  nor 
wtat  they  Intend.  If  the  claimant  Is  not 
cttlsfied,  he  may  appeal,  thus  taking  upon 
himself  the  burden  of  eontlnocd  UtlgatieB. 
If,  on  the  other  hand,  the  mnnldpality  la 
satisfied.  It  may  manifest  that  satisfaction 
by  pcylng  the  money  Into  the  clerk  of  the 
court  when  payment  1*  refused  by  the  land- 
owner. 

[2]  Keeping  In  ndnd,  then,  the  present 
state  of  the  law,  to  hold  that  a  dty  can  pay 
the  award  Into  court,  and  thereupon  take 
possession  pending  aa  appeal  by  U  and  pos- 
sibly another  trial,  would  be  to  tahe  private 
property  without  "eompcnaatioa  flcat  made 
<v  paid  Into  court"  for  the  ownv;  or.  In 
other  words,  a  dty,  Hke  any  other  eoait/m- 
nor,  cannot  take  private  property  whll* 
maintaining  an  attitude  of  hoatility  toward 
the  owner.  Beference  to  the  eonstltutieiial 
provlatona  thronghovt  the  seraml  states  wflt 
show  that  the  CMtstitatleii  of  thla  state  Is 
most  positive  in  Its  dsdamtiaa  of  the  right 
of  the  landownsr;  and  whlU,  as  we  h«Te 
said.  It  was  wttbiB  the  power  of  the  Xjtg- 
Islature  to  favor  tbe  munldpaUtles  to  a  car- 
tain  degree,  it  has  not  done  so,  ^ad  we  ar* 
constrained  to  hold  that  the  city  can  take 
property  only  when  compensattea  has  been 
ascertained  and  paid. 

While  our  ruling  may  net  ssam  to  be  hi 
harmony  with  the  casts  dted  br  Ifc'  Lewis, 
It  is  because  they  rest  npca  expwss  statutes 
•r  the  courts  have  found  that  the  Lagis- 
latuie  ha*  made  exceptions,  or  the  Constl- 
tutloa  and  statutes  wIB  bear  a  mssti  uutlea 
in  favor  of  municipaltttes  sach  as  we  have 
pointed  out  In  this  (q;>inlon.  Bo  In  the  case 
at  bar,  the  dty  having  paid  tbe  award  and 
taken  possession,  and  no  appeal  b«tng  pros- 
ecuted by  the  clalmaat,  tt  follows  that  the 
Judgment  is  "final,"  and  nothing  remains 
to  engage  the  attention  of  the  court. 

Appeal  dismissed. 

DT7NBAR,  O.  J.,  and  GOSH,  PAKKSB, 
and  CROW,  JJ.,  concur. 
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LAWN  et  «1.  ▼.  PRAGEE. 

(Supreme  Conrt  of  Washington.     March  21, 
1912.) 

Evidence  (|  318*)— Doccuentabt  Evidence 
— Pbivate  Wbitinqs— Books  of  Account. 
A  contractor  engaged  in  remodeling  a 
building  weelily  fumislied  each  employe  with 
a  slip  on  which  to  ke#p  a  record  of  his  time. 
The  foreman  also  kept  a  record  of  the  time  of 
each  employ^,  and  at  the  end  of  the  week  the 
employes  turned  over  their  slips  to  the  fore- 
man, who  compared  them  and  delivered  them 
to  the  contractor,  who  paid  them  their  wages 
based  on  this  data.  The  records  of  the  time 
which  each  employe  was  engaged  in  different 
kinds  of  work  were  entered  by  the  contractor 
in  an  account  book  kept  to  show  any  extra 
work.  Held,  that  the  foreman  having  testified 
as  to  the  correctness  of  the  slips  kept  by  him, 
and  that  they  had  been  lost,  and  the  contractor 
having  testified  as  to  the  verity  of  the  account 
book,  that  book  was  admissible  in  evidence  to 
show  the  extra  work. 

[EM.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  |i  1193-1200;   Dec  Dig.  {  318.*] 

Chadwick,  J.,  dissenting. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Robert  H.  Lindsay, 
Judge  pro  teiu. 

Action  by  .Tames  Lawn  and  Victor  Boutan, 
copartners  trading  as  Lawn  &  Boutan, 
against  M.  Prager.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

Leopold  M.  Stern  and  J.  W.  Russell,  for 
appellant.  Frank  S.  Griffith  and  E.  H.  Kobl- 
hase,  for  respondents. 

PARKER,  J.  This  Is  an  action  to  fore- 
close a  lien  claimed  by  the  plaintUts  upon 
the  interest  of  the  defendant  In  a  certain 
store  building  and  the  laud  on  which  it  is 
situated  in  Seattle,  for  extra  worU,  and  tor 
material  furnished  In  remodeling  the  build- 
ing under  a  contract  therefor.  A  decree  of 
foreclosure  was  rendered  In  favor  of  the 
plaintiffs,  from  which  the  defendant  has  ap- 
pealed. 

It  is  first  contended  by  counsel  for  appel- 
lant that  the  trial  court  erred  la  admitting 
In  evidence  a  certain  book  of  account  con- 
taining a  record  purporting  to  show  the 
amount  of  extra  work  performed  upon  the 
building  by  resiwndents'  employte  in  excess 
of  that  required  by  their  original  contract 
for  the  remodeling  of  the  building.  This 
book  was  kept  for  that  express  purpose.  All 
of  the  items  were  entered  therein  by  re- 
siwndeut  Lawn  In  his  own  handwriting  from 
iuforuintlon  and  data  acquired  by  him  as  fol- 
lows: At  the  beginning  of  each  week,  each 
employ^  was  furnished  with  a  blank  slip 
upon  which  he  kept  a  record  of  his  time, 
and  also  a  record  of  the  time  he  worked  at 
each  particular  kind  of  work.  Respondents' 
foreman  also  kept  a  record  of  the  time  of 
each  employ^  in  the  same  manner.  At  the 
end  of  each  week  each  employe  turned  his 
slip  over  to  the  foreman,  after  signing  it, 


and  the  foremaa  then  compared  the  data 
thereon  with  bis  own  record  for  the  purpose 
of  verification.  The  slips  were  then  tt^rn- 
ed  over  by  the  foreman  to  respondent  Lawn, 
who  paid  the  employes  their  wages  based  up- 
on this  data.  The  wages  of  the  employ^ 
did  not  depend  upon  the  record  of  the  kind 
of  work  he  had  performed  during  the  week, 
but  simply  upon  his  total  time.  The  record 
of  the  kind  of  work  was  kept  in<  order  to 
enable  respondents  to  segregate  the  amount 
of  time  consumed  in  the  performance  of  each 
class  of  work.  When  this  data  was  fur- 
nished to  respondent  Lawn  at  the  end  of 
each  week,  he  entered  in  this  book  the 
amount  of  work,  iu  hours,  and  the  nature 
of  the  work,  performed  by  each  employ^ 
during  the  week  upon  the  building,  not  in- 
cluded in  the  original  contract  of  remodel- 
ing it;  that  is,  the  extra  work  performed 
over  and  above  the  contract.  The  purpose 
of  this  record  was  to  enable  respondents  to 
make  a  proper  charge  against  appellant  for 
the  extra  work,  and  according  to  Lawn's 
te.^timony  this  data  was  sufficient  for  that 
purpose.  These  entries  cover  a  period  of 
several  weeks,  and  were  made  in  this  man- 
ner in  accordance  whlth  a  general  custom 
and  course  of  business  pursued  by  respond- 
ents in  keeping  their  accounts  of  extra  worlc 
performed  by  tbeir  employ^  upon  this  and 
other  contracts  which  tbey  bad;  they  being 
general  building  contractors.  Tbe  foreman 
testified  to  the  correctness  of  the  slips  turn- 
ed in  by  him  to  respondent  Lawn,  though 
ab  the  time  of  tbe  trial  the  slips  kept  by 
himself  had  been  lost.  Tbe  data  contained 
in  these  slips  was  all  within  his  personal 
knowledge;  that  Is,  they  were  merely  mem- 
oranda made  by  himself  of  facts  within  his 
own  knowledge.  So  his  testimony  went  to 
tbe  extent  of  showing  that  he  furnished  to 
respondent  Lawn  correct  data.  Resimndent 
Lawn  testified  to  the  correctness  of  tbe  re- 
cording of  that  data  by  bim  in  this  book. 
Hence  we  have  no  hearsay  evidence  here. 
Under  the  circumstances  shown,  we  tbink 
this  book  was  admissible  in  evidence.  Wbile 
it  required  tbe  testimony  of  both  of  these 
witnesses  to  verify  the  correctness  of  tbe 
original  data  and  the  correctness  of  tbe  rec- 
ord thereof  in  this  book,  so  far  as  tlie  ad- 
missibility of  this  book  Is  concerned.  It  ia 
in  principle  the  same  as  if  we  had  but  one 
witness  with  knowledge  of  tbe  original  trans- 
actions, and  also  knowledge  that  they  were 
correctly  recorded  in  this  book.  The  correct- 
ness of  this  view  finds  support  In  tbe  state- 
ment of  Prof.  WIgmore  in  bis  work  on  Evi- 
dence (volume  2,  !  1530),  where  he  remarks  as 
follows:  "There  can  be  no  doubt  that  the 
general  principle  of  testimonial  evidence 
(ante,  section  <i57)  should  apply  here  as  else- 
where, namely,  that  the  person  whose  state- 
ment is  received  as  testimony  should  ^»eak 
from    personal    observation    or    knowledge. 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes 


Digitized  by 


Google 


Wash.) 


STATE  T.  NORTH  SHORE  BOOM  &  ORIVING  CO. 


467 


This  principle  has  often  been  InTOked  In  ex- 
cluding entries  made  by  a  person  who  had 
no  personal  knowledge  of  the  supposed  facts 
recorded.  But  does  this  principle  necessari- 
ly exclude  all  entries  made  by  persons  not 
having  personal  knowledge  of  the  facts  en- 
tered? May  not  this  lack  of  personal  knowl- 
edge on  the  part  of  the  entrant  be  supple- 
mented by  the  personal  knowledge  of  some 
other  person  whose  knowledge  is  in  fact 
represented  in  the  entry?  In  other  words, 
if  the  element  of  personal  Icnowledge  can 
Bomebow  be  adequately  supplied  by  a.  third 
person,  is  it  material  that  the  entrant  him- 
self did  not  have  this  personal  knowledge? 
In  order  to  work  out  this  problem,  it  is  nec- 
essary to  ke^  in  mind  the  results  already 
established  in  connection  with  the  doctrine 
about  memoranda  of  past  recollection  (ante, 
section  751).  It  was  there  noticed,  that  a 
memorandum  whose  correctness  was  estab- 
lished by  composite  testimony  could  be  used; 
for  example,  if  S.  has  made  a  written  mem- 
orandum of  a  transaction  done  by  him,. and 
has  given  the  writing  to  B.,  who  has  copied 
It  and  destroyed  the  original,  then  If  S. 
swears  the  original  to  have  been  accurately 
made,  and  if  B.  swears  the  copy  to  be  cor- 
rect, •  the  copy  produced  is  thus  by  their 
Joint  testimony  rendered  an  accurate  rec- 
ord of  the  transaction,  although  B.  alone 
has  no  pcrsopai  knowledge  of  the  transac- 
tion, and  although  S.  alone  does  not  know 
the  copy  to  be  correct."    17  Cyc.  302,  3W. 

Our  attention  is  called  to  Union  Electric 
Co.  y.  Seattle  Theater  Co.,  18  Wash.  213,  61 
Pac.  367,  in  support  of  appellant's  conten- 
tions. A  reading  of  that  case  will  show, 
however,  that  the  book  entries  sought  to  be 
Introduced  in  evidence  were  made  from  data, 
the  correctness  of  which  was  not  Touched 
for  by  any  witness  nor  by  any  correct  legal 
method  whatever.  They  were  not  made  by 
one  who  had  knowledge  of  the  original  trans- 
action, nor  made  from  data  which  had  been 
collected  or  noted  by  any  one  In  the  duo 
course  of  business. 

Other  contentions  made  in  behalf  of  ap- 
pellant Involve  nothing  but  questions  of  fact. 
The  evidence  Is  very  voluminous,  and  the 
items  Involved  are  also  numerous.  To  ana- 
lyze these  contentions  here  would  only  be  to 
recite'  and  argue  upon  a  great  mass  of  de- 
tails to  no  useful  purpose.  We  have  read 
all  of  the  evidence,  and  are  convinced,  there- 
fore, that  the  trial  court  was  fully  warrant- 
ed in   rendering   its  decree  of  foreclosure. 

The  Judgment  is  affirmed. 

DUNBAR,  C.  J.,. and  GOSE  and  CROW, 
JJ.,    concur. 

CHADWICK,  J.  Without  reviewing  the 
testimony,  for  It  will  serve  no  purpose,  I 
desire  to  say  that  I  am  not  convinced  that 


the  items  charged  as  extras  are  in  fact  ex- 
tras. I  believe  the  dlspifted  Items  were  un- 
derstood by  the  parties  to  be  included  in  the 
original  contract. '  I '  therefore  dissent. 


STAT^  ex  rel.  NICOMEN  BOOM  CO.  v. 

NORTH  SHORE  BOOM  &  DRIVING 

CO.  et  al. 

(Supreme  Court  of  Washington.     Feb.  26, 
1912.) 

1.  JuBT  (J  21*)— Contempt  Pboceeoin'gs. 

Under  Rem.  &  BaL  Code,  i§  10.56,  1058, 
anthorizing  the-  court  in  contempt  proceedings 
to  investigate  the  charge,  and  to  give  judgment 
for  the  aggrieved  party  in  a  sum  sufficient  to 
indemnify  him,  in  addition  to  the  imprisonment 
or  fine  imposed,  the  trial  is  summary  by  the 
conrt,  and,  on  finding  defendant  guilty  and  that 
relator  in  the  proceeding  was  damaged  by  the 
violation  of  an  order,  may  give  judgment  suffi- 
cient to  indemnify  the  relator. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  f  139;   Dec.  Dig.  i  21.*] 

2.  Contempt    (8   75*)— Damages   to   Pabtt 
Aqorieved — Measube  of  Dauaoes. 

Where,  in  a  proceeding  to  punish  a  defend- 
ant for  contempt  for  violating  a  judgment,  the 
court  found  that  defendant  had  ijoomed  logs 
which  would  have  been  cared  for  in  relator's 
boom  bad  not  the  judgment  been  violated  by 
defendant,  and  found  the  price  of  the  boom- 
age  and  the  reasonable  cost  thereof  and  the  net 
profit,  a  judgment  for  relator  for  the  net  profit 
was  proper. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  §§  258-260;   Dec.  Dig.  g  75.»J 

FuUerton,  J.,  dissenting. 

Department  2.  Appeal  from  Superior 
Court,  Pacific  County;  George  Dysart,  Judge 
pro  tem. 

Contempt  proceedings  by  the  State,  on  the 
relation  of  the  Nlcomen  Boom  Company, 
against  the  North  Shore  Boom  &  Driving 
Company  and  others.  From  a  judgment 
adjudging  defendants  guilty  of  contempt, 
they  appeal;    Affirmed. 

See,  also,  62  Wash.  430,  113  Pac.  1104. 

W.  H.  Abel  and  Edward  H.  Wright,  for 
appellants.  Welsh  &  Welsh,  W.  W.  Cotton, 
and  Jas.  G.  Wilson,  for  respondent. 

MOUNT,  J.  This  is  a  contempt  proceeding 
Instituted  by  the  relator  against  the  defend- 
ants, charging  them  with  willfully  violating 
an  order  and  decree  of  the  superior  court 
in  the  case  of  Nlcomen  Boom  Company  v. 
North  Shore  Boom  &  Driving  Company.  The 
relator  sought  to  have  defendants  fined  and 
Imprisoned,  and  also  to  recover  damages 
sustained  since  November  22,  1907,  up  to 
April  24,  1910.  This  proceeding  grows  out 
of  the  same  case  as  the  one  reported  in  5o 
Wash.  1,  103  Pac.  426,  107  Pac.  196,  viz.. 
State  ex  rel.  Nlcomen  Boom  Company  v. 
North  Shore  Boom  &  Driving  Company.  The 
parties  and  the  Judgment  are  the  same,  the 
violation  of  the  Judgment  and  the  relief 
sought  are  of  the  same  character,  and  the 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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defenses  made  are  the  same.  In  short,  this 
proceeding  Is  based  upon  a  continued  viola- 
tion of  the  judgment  rendered  in  that  case. 
A  history  of  the  litigation  is  there  stated, 
and  need  not  be  repeated  here.  The  trial 
court  in  this  proceeding  followed  the  pro- 
ceeding adopted  in  that  case,  and  rendered  a 
judgment  requiring  the  defendants  to  pay  to 
the  relator  the  profit  which  the  relator  would 
liave  made  in  the  operation  of  Its  boom  since 
November  22,  1007.  Before  beginning  the 
trial,  the  defendants  demanded  a  jury,  which 
the  court  denied. 

11]  It  is  now  argued  that,  because  the 
relator  prays  for  damages  and  the  trial  court 
found  that  the  defendants  were  not  guilty 
of  a  willful  contempt,  there  remains  but  one 
issue,  viz.,  the  right  of  the  relator  to  recover 
damages  and  the  amount  thereof,  and  that 
.such  issue  should  have  been  determined  by 
a  Jury.  It  must  be  remembered,  however, 
that  this  is  a  proceeding  in  contempt  where 
the  defendants  are  accused  of  willfully  vio- 
lating a  judgment  of  the  court.  If  the  re- 
lator is  entitled  to  recover  damages  at  all, 
it  is  by  reason  of  the  fact  that  defendants 
are  guilty  of  a  contempt  of  court.  The  pen- 
alty Is  Imposed  upon  conviction,  and  may 
consist  of  Imprisonment  or  fine  or  both,  and 
In  addition,  where  Injury  has  occurred  to  a 
party  in  an  action,  the  court  "may  give  judg- 
ment that  the  party  aggrieved  recover  of 
the  defendant  a  sum  of  money  sufficient  to 
Indemnify  him."  Item.  &  Bal.  Code,  §  1058. 
The  statute  does  not  provide  for  a  Jury  trial 
in  such  case  either  to  determine  the  guilt  or 
Innocence  of  the  accused  or  to  determine  the 
lienalty.  The  trial  is  summary  by  the  court 
without  a  Jury.  Rem.  &  Bal.  Code,  $  1056. 
In  the  other  case,  quoting  from  Lorlck  v. 
Motley,  69  S.  C.  567,  48  S.  E.  614,  we  said: 
■"When  the  contempt  does  not  directly  af- 
fect any  particular  Individual,  the  penalty  Is 
Inflicted  for  the  benefit  of  the  state  at  large. 
When,  on  the  other  hand,  property  of  an  In- 
dividual Is  taken  or  destroyed  in  contempt 
of  the  court's  order,  those  Interested  have  a 
right  to  ask  of  the  court  Its  restoration  or 
payment  of  Its  value  at  the  hands  of  the 
offender,  and  the  court  requires  such  resto- 
ration or  payment  of  Its  value  as  part  of 
the  punishment.  In  each  Instance  the  ulti- 
mate purpose  Is  the  protection  of  adjudi- 
cated rights."  In  this  case  the  court  found 
that  the  defendants  had  violated  the  judg- 
ment, and  had  thereby  damaged  the  relator. 
The  court,  therefore,  was  authorized  as  a 
part  of  the  penalty  to  give  Judgment  for  a 
sum  of  money  sufficient  to  Indemnify  the 
relator.  In  People  v.  Tool,  35  Colo.  225,  86 
Pac.  224,  6  L.  R.  A.  (N.  S.)  822,  117  Am.  St. 
Rep.  108,  the  court  said:  "The  right  of  trial 
by  Jury  does  not  extend  to  charges  for  con- 
tempt. A  court  having  Jurisdiction  to  l.«sue 
an   injunction  has  the  inherent  power   to 


punish  for  contempt  those  who  violate  its 
mandates.  *  •  *  This  question  of  the  right 
of  trial  by  jury  has  frequently  received  the 
attention  of  the  courts  In  cases  where  au- 
thority was  specially  conferred  upon,  or  ex- 
ercised by,  a  court  of  equity  to  enjoin  the 
continuance  of  a  nuisance,  with  the  result 
that  practically  the  nnbrokoi  trend  of  au- 
thority Is  to  the  effect  that  laws  authoriz- 
ing such  actions  to  be  maintained  do  not  In- 
vade constitutional  rights."  Judge  Cooley, 
in  his  work  on  Constitutional  Limitations 
(6th  Ed.)  p.  389,  note  2,  says:  "Cases  of  con- 
tempt of  court  were  never  triable  by  Jury, 
and  the  object  of  the  power  would  be  de- 
feated in  many  cases  if  they  were."  See, 
also.  State  v.  Shepherd,  177  Mo.  205,  76  S. 
W.  7»,  99  Am.  St.  Rep.  624.  It  follows  that 
no  error  was  committed  in  the  denial  of  the 
demand  for  a  Jury  trial. 

[2]  Appellants  argue,  further,  that  the  af- 
fidavit ia  insufficient.  It  is  only  necessary  to 
say  upon  this  point  that  the  affidavit  clear- 
ly sets  out  a  willful  violation  of  the  order 
of  the  court  by  the  defendants,  and  also  the 
damages  caused  thereby  to  the  relator.  A 
large  part  of  appellants'  lengthy  brief  is  tak- 
en up  In  a  discussion  of  the  point  that  the 
court  erred  In  the  measure  of  damages.  The 
court  found  that  defendants  had  boomed 
32,796,166  feet  of  logs  board  measure,  which 
would  have  been  cared  for  in  relator's  boom 
bad  not  the  judgment  of  the  court  been  vio- 
lated ;  that  the  price  of  such  boomage  was 
sixty  cents  per  thousand  feet ;  that  the  rea- 
sonable cost  of  boomage  was  20  cents  per 
thousand;  and  that  the  net  profit  was  40 
cents  per  thousand.  The  evidence  is  ample 
to  support  each  of  these  findings.  This  meas- 
ure of  damages  was  sustained  in  the  other 
case.  55  Wash.  11,  107  Pac.  196.  It  was  the 
correct  measure,  under  the  rule  in  West  v. 
Martin,  51  Wash.  85,  97  Pac.  1102,  21  L.  E. 
A.  (N.  S.)  324,  where  we  said:  "Where  the 
natural  and  direct  result  of  a  tort  is  the  In- 
terruption of  or  an  injury  to  an  establish- 
ed business,  there  may  be  a  recovery  of 
profits  lost  during  the  period  of  enforced  sus- 
pension or  by  reason  of  the  tortious  act." 
In  this  case  these  profits  were  neither  re- 
mote nor  speculative,  for  the  logs  actually 
came  down  to  the  boom  In  the  amount  stat- 
ed, and  were  caught  and  rafted  by  the  de- 
fendants who  were  operating  a  boom  In 
violation  of  the  order  of  the  court,  and  but 
for  these  wrongful  acts  of  the  defendants 
the  relator  would  have  handled  these  logs 
and  would  have  made  the  profit  stated. 
There  Is  no  error  In  the  record. 

The  judgment  is  affirmed. 

DUNBAR,  C.  J.,  and  MORRIS  and  ELLIS, 
JJ.,  concur. 

PULLERTON,  J.     I  dissent 
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McGILL  T.  McGIUi. 

(Supreme  Court  of  Washington.     Feb.  24, 
1912.) 

1.  DiVOBCB  (I  269*)— AUHOWT— NONPATiraWT 
— CONTIMPT  PKOCKBDIHOB— PABHMI— "IKDM- 
nNDKMT  CONTKlcrT." 

A  proceeding  in  a  divorce  suit  to  compel 
defendant  husband  to  pay  delinquent  alimony  is 
not  a  proceeding  for  an  "independent  con- 
tempt" within  Bern.  A  BaL  Code,  I  1054,  and 
heaca  need  not  b«  proaecnted  in  tne  neme  of 
the  state. 

[Kd.  Note.— For  other  cases,  see  Divorce, 
Dec.  Dig.  i  2eD.«] 

2.  Divorce  (|  258*)— Atncomr— Nowpatmxwt 
—Excuses— Wm's  Rbicabbiaob. 

Nonpayment  of  mlimony  is  not  excused  br 
the  vrife's  remarriage. 

[Ed.  Note. — Kor  other  cases,  see  Divorce, 
Cent  Di«t.  |S  690-730;   Dec  Dig.  {  258.*] 

8.  DiVORCl  (i  258*)— AUHORT- NOHPATXXITT 
— EXCTTSI. 

Nonpayment  of  alimony  for  the  support 
•(  a  minor  child  is  not  excusable  because  the 
wife's  husband  on  a  remarriage  has  voluntarily 
assumed  the  child's  support. 

(Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  |i  690-730;    Dec.  Dig.  i  258.*] 

Department  2.  Appeal  from  Saperlor  Oonrt, 
King  County;  A.  W.  Frater,  Judge. 

Action  by  Catherine  McOill  against  Henry 
McGlll.  From  an  order  requiring  defendant 
to  pay  delinquent  alimony,  he  appeals.  Af- 
flrmed. 

Herbert  E.  Snook,  for  appellant  Kosen- 
tbal  &  Aarvn,  for  respondent 

ELLIS,  J.  This  Is  an  appeal  from  an  or- 
der requiring  the  defendant  to  pay  delin- 
quent installments  of  alimony  awarded  to 
plaintiff  for  the  support  of  a  minor  diild, 
by  a  decree  of  divorce,  within  10  days,  tail- 
ing which  be  stand  committed  to  the  county 
Jail  as  for  contempt  The  defendant  ap- 
peared specially  and  moved  the  court  to 
quash  the  proceeding  upon  two  grounds. 

[1]  1.  It  Is  urged  that  the  proceeding,  be- 
faig  for  a  contempt,  could,  under  Rem.  A 
Bat.  Code,  I  1054,  be  prosecuted  only  In  the 
Bam*  of  the  state.  It  is  a  sufllclent  answer 
te  say  that  tbis  is  Bot  a  proceediac  for  an 
ind^)endent  centenapt  such  as  contemplated 
bf  the  statute.  T^e  statutory  proceeding  is 
in  its  natnre  an  original  criminal  preceedins 
tm  ithtA  tte  aele  enbjeet  ef  ia^mirj  is  tke 
contemptuous  conduct  charged.  "Hie  pro- 
ceeding here  arose  in  the  exercise  .et  the  In- 
bercnt  pewer  of  a  court  ef  eqnit/  te  enferoe 
its  decrees.  It  was  In  aid  ef  tbe  J«rledletlen 
aoanired  In  the  original  actioB,  which  con- 
ttnnea  ae  long  as  there  is  a  miner  child 
whose  msintenanos  was  provided  for  in  the 
decree.  The  preoeedlng  was  ther^ere  prop- 
erly entitled  as  is  tiM  original  action  te 
which  it  is  referable  for  the  court's  Jurls- 
dtctioB.  This  is  no  longer  an  open  questien. 
Poland  T.  Poland,  63  Wash.  687,  lis  Pac.  2; 
Dyer  v.  Dyer  (Wash.)  118  Pac.  634;  Bern.  A 
Bal.  Code,  i  989. 


[2]  2.  Tbe  second  contention  Is  that  the 
proceeding  should  be  dismissed  because,  the 
plaintiff  having  remarried,  there  Is  now  no 
such  person  as  the  plaintiff  named.  There 
is  no  merit  in  this  contention.  The  cases 
above  cited  effectually  dispose  of  it  as  they 
do  of  the  first  Tbe  motion  te  quash  was 
properly  denied. 

[3]  8.  On  the  merits  the  defendant  answer- 
ed that  the  present  husband  of  the  plain- 
tiff had  voluntarily  assumed  the  support  of 
the  child  and  stood  In  loco  parentis;  that 
tbe  purpose  of  the  decree  was  thus  met 
and  the  defendant  thus  absolved  from  its 
farther  observance.  The  solemn  decrees  of 
coarts  are  not  to  be  discharged  In  any  such 
fOrtnltnons  fashion.  We  cannot  recognize 
charity,  however  willingly  bestowed,  as  a  le- 
gal substitute  for  tbe  natural  duty  of  a  par- 
ent to  maintain  his  minor  child.  The  court 
correctly  held  that  the  answer  stated  ne 
defense. 

The  order  is  affirmed. 

DUNBAR,  O.  J.,  and  MOUNT,  MORBIS, 
and  FULLERTON,  JJ.,  concur. 


(67  Wash.  305) 
AURORA  LAND  CO.  et  al.  t,  KEBVAN  et  at 

(Supreme  Court  of  Washinston.    Feb.  26, 
1912.) 

L  Bills  and  Notes   (|  103*)— Nona— Dn« 

OODNT— CONBIDBBATION. 

Where  defendants'  note  sued  on  was  exe- 
cuted to  plaintiff  bank  as  part  of  the  transac- 
tion for  tne  purchase  of  a  transfer  outfit  from 
the  bank,  the  note  discounted,  and  the  proceeds 
of  the  discount  placed  to  the  credit  of  a  part- 
nership in  which  defendants  were  interested 
sad  nsed  in  part  payment  of  the  purchase  price 
e(  the  outfit  the  consideration  of  the  note  was 
a  lean  of  money,  and  not  the  sale  of  the  outfit 
a>d  hence  alleged  false  representations  with 
reference  to  the  value  thereof  was  no  defense 
to  the  note. 

[E^  Note. — For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  |  103.*] 

2.  Evidence    ({   465*)— Pasol  BTiDEircc-« 

Wbitten  CoNiaACT— Notes. 

Parol  evidence  that  a  note  sued  on  was 
to  be  paid  bv  a  copartnership  rather  than  the 
makers  was  madmissible,  as  varyiag  the  terms 
of  the  note. 

[Ed.  Note.— For  other  eases,  see  EvidencSk 
Cent  Dig.  |  2144;   Dec  Dig.  |  465.*] 

8.  SAI.B8   (I  38*)— RnraKSENTATioiia— FxAun 

— ExPBSseiORs  or  Opinioit. 

Where  Mirties  te  a  sale  of  a  transfer  out- 
fit were  dealiag  at  arm's  length,  mere  expres- 
sions of  opinion  by  tbe  seller  as  to  the  charac- 
ter ef  tbe  outfit  and  tbe  probable  cost  of  put- 
ting the  same  in  good  repair,  though  erroneous, 
did  not  constitute  fraud  for  which  the  sale 
eenld  l>e  set  aside. 

[Ed.  Note.— For  other  cases,  see  Salea,  Cent 
Dig.  H  65-77,  85;   Dec  Dig.  {  38.*] 

A  Sales    (i   38*)  —  Bescissioh  —  Fbaud   of 
Belles. 

Where  ene  ef  the  buyers  of  a  transfer  outfit 
did  not  choose  to  make  an  examination  thereof 
or  to  make  any  inquiry  of  his  partners  in  the  pur- 
chase, who  were  acquainted  with  the  outfit,  as  to 
its  condition,  and  there  was  no  evidence  or  offer 
ef  proof  that  either  the  seUet  or  its  agent  did 
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anything  reasonably  calcvilated  to  deceive  the 
buj'er  or  prevent  hla  adopting  either  of  those 
Aethods  of  acqniring  full  knowledge  -which  he 
could  easily  have  done,  he  could  not  rescind  for 
alleged  misrepresentations  as  to  the  probable 
cost  of  placing  the  outfit  in  good  repair. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  SS  65-7r,  85;   Dec.  Dig.  }  39.*] 

5.  Sales  (|  126*)— Rescission— Time. 

Where  the  buyer  of  a  transfer  outfit  and 
his  partners  became  fully  aware  of  the  condi- 
tion of  the  property  a  day  or  two  after  the  sale, 
which  was  concluded  February  3,  1909,  but  took 
no  steps  to  rescind  for  alleged  misrepresenta- 
tion until  some  time  in  July  following,  the  right 
to  rescind  was  waived. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  313-317;   Dec.  Dig.  |  126.*] 

6.  Bills  and  Notes  (j  452*)— Discount— De- 
fenses. 

Where  a  bank  discounted  a  note  sued  on 
for  the  makers  in  order  that  a  partnership  in 
which  the  makers  were  interested  might  pur- 
chase a  transfer  outfit  which  the  bank  had  for 
sale,  the  proceeds  of  the  discount  bein^  cred- 
ited to  the  account  of  the  partnership  and 
paid  by  it  on  the  purchase  price  of  the  outfit, 
the  fact  that  the  bank  thereafter  declared  the 
contract  of  sale  forfeited  for  nonpayment  of 
installment  due  thereon  was  no  defense  to  its 
action  on  the  note. 

[Ejd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  i  452.*] 

7.  Judgment  (|  686*)  —  Cokclusiveness  — 
Claims. 

A  bank  discounted  a  note  for  defendant, 
that  a  partnership  in  which  defendants  were 
interested  might  purchase  from  the  bank  a 
transfer  outfit  under  conditional  sale.  The 
proceeds  of  the  note  were  paid  to  the  bank  on 
the  outfit,  and,  the  partnership  being  in  de- 
fault for  subsequent  payments,  the  bank  can- 
celed the  contract  and  assumed  possession  of 
the  outfit,  whereupon  a  receiver  was  appointed 
for  the  partnership  who  sued  the  bank  for  an 
accounting.  Held,  that  the  judgment  in  that 
action  was  conclusive  and  merged  all  claim  of 
defendants  for  an  accounting  when  sued  on 
the  note. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  1062-1066,  1098,  1099;  Dec.  Dig. 
I  686.*] 

.  Department  2.  Appeal  from  Superior 
Court,  King  County ;  B.  W.  Prigmore,  Judge. 
Action  by  the  Aurora  Land  Company,  a  cor- 
poration, and  another,  against  Delia  Keev- 
an  and  another.  Judgment  for  plaintiffs, 
and  defendants  appeal.    Affirmed. 

J.  E.  McGrew,  for  appellants.  P.  J.  Carv- 
et  and  John  Slattery,  for  respondents. 

ELLIS,  J.  Tbls  action  was  brought  on 
February  14,  1910,  by  the  Aurora  Land  Com- 
pany on  a  promissory  note  dated  February 
3,  1909,  for  $500  executed  by  the  defendants, 
appellants  here,  to  the  respondcjt.  Northern 
Bank  &  Trust  Company ;  the  note  having 
been  assigned  to  the  Land  Company  for  the 
purpose  of  collection  only.  On  motion  of 
the  defendants,  who  claimed  that  the  note 
was  procured  through  fraud,  the  bank  was 
made  a  party  plaintiff.  The  defendants  an- 
swered setting  up,  as  matters  of  defense, 
that  there  was  no  consideration  for  the  note; 
that  the  note  was  to  be  paid  by  a  copart- 


nership of  which  the  defendant  Healy  was 
a  member;  that  the  note  was  made  in  con- 
nection with  a  conditional  sale  contract  to 
the  copartnership,  which  contract  was  induc- 
ed by  fraud  and  false  representations  on  the 
part  of  the  bank;  that  the  bank,  having  re- 
scinded and  canceled  the  sale  contract  and 
resumed  possession  of  the  property,  was  es- 
topped from  collecting  the  note.  These  al- 
legations were  put  in  Issue  by  the  reply. 
The  only  testimony  actually  taken  in  de- 
fense was  that  of  the  defendant  Healy.  The 
trial  court  being  of  opinion  that  this  testi- 
mony conclusively  showed  that  there  was 
no  valid  defense  to  the  note,  it  was  agreed 
that  counsel  for  defendants  state  fully  what 
he  expected  to  prove  in  addition  thereto  in 
order  that  the  court  might  determine  wheth- 
er there  would  be  any  utility  in  receiving  the 
evidence.  This  was  accordingly  done,  and 
the  court,  being  still  of  opinion  that  if  the 
defendants  proved  all  ttiat  they  offered,  so 
far  as  admissible,  their  evidence  would  still 
be  insufficient  to  constitute  a  defense,  di- 
rected a  verdict  for  the  plaintiff  and  entered 
judgment  thereon,  from  whidi  judgment  the 
defendants  have  appealed. 

The  testimony  of  the  appellant  Healy  was 
to  the  effect  that  he  was  one  of  a  copartner- 
ship consisting  of  himself  and  two  others 
doing  business  as  Alaska  Transfer  Company; 
that  at  about  the  time  of  the  making  of  the 
note  here  in  question  the  bank  sold  to  the 
copartnership  for  an  agreed  consideration 
of  $7,300  a  certain  draying  outfit  under  a 
conditional  sale  contract  which  is  in  evi- 
dence. This  contract  provided  that  $250  be 
paid  in  cash  upon  its  delivery  and  the  re- 
mainder in  installments,  and  that  the  co- 
partnership should,  on  delivery  of  the  con- 
tract, place  on  deposit  in  the  bank  the  sum 
of  $750  to  secure  performance  of  certain 
stipulations  in  the  contract.  He  further 
testified  that  he  deposited  $500  in  the  bank 
to  the  credit  of  the  copartnership,  and  that 
he  and  the  defendant  Keevan  executed  the 
note  for  $500  here  in  question  to  the  bank, 
which  thereupon  placed  also  to  the  credit 
of  the  copartnership  the  sum  of  $500,  pro- 
ceeds of  tbe  note,  making  the  deposit  of  the 
copartnership  $1,000;  that  out  of  these  de- 
posits there  was  paid  to  the  bank  the  $250, 
first  payment  .upon  the  sale,  leaving  $750 
on  deposit  as  required  by  the  contract ;  that 
his  two  partners  were  familiar  with  the 
draying  outfit,  but  that  he  was  not;  that 
the  president  of  the  bank  and  its  agent,  one 
Dickson,  represented  to  him  that  the  horses, 
wagons,  and  equipment  were  in  good  condi- 
tion, and  the  outfit  could  be  placed  in  good 
repair  for  about  $400;  tliat  he  refrained  from 
making  an  examination  because  the  presi- 
dent of  the  bank,  on  February  3,  1909,  w^hen 
the  sale  was  closed,  told  him  that  the  sale 
must  be  closed  at  once,  as  another  trade  waft 
pending;   tliat  he  made  no  Inquiry  from  his. 
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partners  as  to  the  condition  of  the  property, 
bat  acted  upon  the  representations  of  the 
bank's  president  and  agent ;  that  the  prop- 
erty was  In  the  city  of  Seattle  near  where 
he  roomed,  and  he  could  have  seen  It  at 
any  time,  especially  in  the  evening  when  the 
horses  were  in  the  stable;  that  he  went  to 
the  place  the  day  after  the  sale  was  clos- 
ed and  remained  there  repairing  the  outfit 
from  then  almost  continuously  until  about 
May  10,  1900;  that  the  wagons,  teams,  and 
harness  were  not  as  represented,  but  were 
In  very  bad  condition;  and  that  the  lowest 
estimate  be  could  get  for  repairs  was  about 
$1,100.  There  was  no  evidence  or  offer  of 
evidence  that  either  he  or  his  partners  ever 
rescinded  or  sought  to  rescind  the  contract 
on  account  of  the  alleged  misrepresentations 
or  for  any  other  reason. 

The  offer  of  evidence  was  to  the  effect  that 
$700  was  paid  upon  the  contract  In  cash; 
that  between  $1,100  and  $2,000  in  collectible 
bills  was  turned  over  to  the  bank  and  Its 
agent  for  collection  to  apply  on  the  contract; 
that  the  bank  and  its  agent  refused  to  pay 
claims  contracted  for  by  the  partnership 
and  applied  the  money  to-  their  own  nse; 
that  the  note  sued  upon  was  given  as  a  part 
of  the  consideration  for  the  purchase  of 
the  transfer  property  with  the  understand- 
ing that  it  would  be  paid  out  of  the  proceeds 
of  the  transfer  business;  that  ample  mon- 
ey to  pay  the  note  had  been  received  by  the 
bank  but  was  not  so  applied ;  tliat  the  co- 
partners, while  the  property  was  In  their 
possession,  put  It  In  good  repair  at  a  cost  of 
$600 ;  that  the  bank  wrongfully  forfeited  the 
contract  and  resumed  possession  of  the  proi)- 
erty  In  order  to  resell  It  to  other  parties 
without  accounting  for  the  money  received 
from  the  copartnership.  It  was  admitted 
that  a  receiver  was  appointed  to  close  up  the 
affairs  of  the  partnership,  that  he  brought 
an  action  against  the  bank  for  an  account- 
ing, that  a  trial  was  had  in  that  action,  and 
that  it  was  finally  disjiosed  of,  but  just  what 
the  final  judgment  in  that  action  was  does 
-not  appear.  These  are  the  material  matters 
brought  out  by  the  evidence  and  offers  of 
evidence  as  a  def«ise  to  the  note.  It  is 
clear  that  they  did  not  constitute  a  valid'  de- 
fense, and  that  the  court  did  not  err  in  re- 
fusing to  submit  the  case  to  the  jury. 

[1]  The  evidence  makes  It  plain  that  the 
consideration  of  the  note  was  an  actual 
loan  of  $500.  That  this  money  was  deposit- 
ed to  the  credit  of  the  copartnership  is  imma- 
terial, since  there  was  no  evidence  or  offer 
of  evidence  that  this  was  not  with  the 
Icnowledge  and  in  accordance  with  the  Inten- 
tion of  the  makers  of  the  note. 

[2]  The  evidence  offered  to  the  effect  that 
the  note  was  to  be  paid  by  the  copartnership, 
rather  than  by  the  appellants,  the  makers  of 
the  note,  was  inadmissible.  It  tended  to 
vary  the  terms  of  the  note  Itself,  the  writ- 
ten undertaking  of  the  makers  to  pay.  It 
jnay  be  that  as  between  the  parties  there 


was  an  agreement  that  the  partnership  would 
pay  the  note,  but  this  could  in  no  sense  af-  , 
feet  the  right  of  the  bank  to  look  to  the 
makers  of  the  note  to  pay  the  money  as 
therein  stipulated. 

[S,  4}  The  fact  that  the  note  was  given  in 
connection  with  the  conditional  sale  is  also 
immaterial,  since  the  evidence  relied  upon 
as  establishing  fraud  in  that  transaction 
was  wholly  Insufficient  for  the  purpose.  It 
is  obvious  that  the  representations  of  the 
bank  and  its  agent  were  merely  expressions 
of  opinion.  The  parties  were  dealing  at 
arm's  length.  It  Is  not  claimed  that  the 
bank  or  its  agent  occupied  any  peculiar  re- , 
iatlon  of  trust  to  the  defendant  Uealy.  He 
had  every  opportunity  to  examine  the  prop- 
erty, and  his  partners  were  thoroughly  fa-  . 
miliar  with  it  Since  he  did  not  choose  to 
look  at  it  nor  to  make  any  inquiry  of  them 
as  to  its  condition,  be  cannot  now  complain.  , 
There  was  no  evidence  nor  offer  of  evi- 
dence that  either  the  bank  or  its  agent  did 
anything  reasonably  calculated  to  deceive 
him  or  to  prevent  his  adopting  either  of 
these  obvious  and  easy  methods  of  acquir- 
Ing  full  knowledge.  Even  If  he  liad  sought 
a.  rescission  of  the  contract  of  purchase,  he 
must  have  failed  under  tlie  evidence  here 
offered.  Washington  Cent.  Imp.  Co.  v.  New- 
lands,  11  Wash.  212,  39  Pac.  366;  Griffith  v. 
Strand.  19  W^ash.  686,  54  Pac.  613;  Walsh 
V.  Bushell,  26  Wash.  577,  67  Pac.  216;  Sam-  • 
son  V.  Beale,  27  Wash.  557,  68  Pac.  180; 
Slierman  v.  Sweeney,  29  Wasb.  321,  69  Pac. . 
1117;  Hulet  v.  Archey,  39  Wash.  91,  80  Pac. 
1105 ;  Hubenthal  v.  Spokane  &  I.  Ry.  Co.,  43 . 
Wash.  677,  86  Pac.  955;  Jones  v.  Reynolds, 
45  Wash.  371,  88  Pac.  577;  Pigott  jr.  Gra- 
ham, 48  Wash.  348,  93  Pac.  435,  14  L.  R.  A. . 
(N.  S.)  1176. 

[5]  Moreover,  there  was  no  attempt  to 
rescind  the  contract.  The  condition  of  the 
property,  whatever  that  condition  was,  be- : 
came  fully  known  to  the  appellant  Healy  a 
day  or  two  after  the  sale.  He  and  his 
partners  retained  the  possession  and  use 
of  the  property  till  some  time  in  July,  1909. ' 
So  far  as  the  record  shows,  no  offer  to 
rescind  was  made  and  no  ground  for  re- 
scission suggested  until  this  suit  was 
brought.  Even  if  the  note  had  l>een  confess- 
edly received  by  the  bank  as  part  payment 
on  the  sale,  as  claimed  by  appellant,  and  not 
for  a  loan,  it  would  now  l>e  too  late  to  claim 
a  failure  of  consideration  on  the  ground  of 
fraud.  "Where  a  party  desires  to  rescind 
upon  the  ground  of  mistake  or  fraud,  he 
must,  upon  the  discovery  of  the  facts,  at 
once  announce  his  purpose,  and  adhere  to 
it.  If  be  be  silent,  and  continue  to  treat 
the  property  as  his  own,  he  will  be  held  to 
have  waived  the  objection,  and  will  be  con- 
clusively bound  by  the  contract,  as  If  the 
mistake  or  fraud  had  not  occurred.  He  Is 
not  permitted  to  play  fast'  and  loose.  De- 
lay and  vacillation  are  fatal  to  the  right 
which   bad  before   subsisted."     Grymes  v. 
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Sanders,  93  TT.  S.  55-62,  23  L.  Ed.  798^  Bl- 
drldge  v.  Young  America,  etc.,  Mln.  Co.,  27 
Wash.  297,  67  Pac.  703;  Provident  Loan  & 
Trust  Co.  7.  Mclntosb,  68  Kan.  4.52,  73  Pac. 
498,  1  Am.  &  Eng.  Ann.  Cases,  906. 

[6]  A  consideration  of  tbe  evidence  and 
the  offered  evidence  makes  It  equally  clear 
that  tbe  bank  was  not  precluded  from  col- 
lecting tbe  amount  due  on  the  note  by  rea- 
son of  tbe  fact  that  it  bad  declared  the  con- 
tract forfeited  for  nonpayment  »t  install- 
ments due  thereon  and  had  resumed  posses- 
sion of  the  property.  The  evidence  of  Healy 
himself  places  it  beyond  cavil  that  tbe  note 
was  given  for  an  actual  loan  of  money.  Tbe 
fact  that  tbe  money  wq^  used  In  connection 
with  tbe  purchase  of  the  property  does  not 
alter  the  status  of  tbe  note  as  evidencing 
an  independent  debt  of  its  makers.  As  such 
it  was  dne  to  the  bank,  whether  the  sale  was 
carried  through  to  final  payment  or  not. 

[7]  The  claim  that  an  accounting  would 
show  that  the  bank  had  funds  in  its  hands 
belonging  to  tbe  copartnership  sufficient  to 
pay  the  note  Is  also  untenable.  The  admis- 
sion that  the  receiver  of  tbe  partnership  had 
sued  the  bank  for  an  accounting,  and  that 
tbe  suit  had  proceeded  to  a  final  judgment, 
effectually  disposes  of  this  contention. 
Whatever  tbe  judgment  in  that  action  was. 
It  was  conclusive  and  merged  all  claim  for 
an  accounting.  In  the  case  before  us  no 
judgment  in  favor  of  the  copartnership  or 
in  favor  of  Healy  was  pleaded  as  a  set-off 
against  the  note,  nor  was  there  any  offer  to 
prove  any  such  judgment.  The  appellants 
here  could  assert  no  right  to  an  accounting 
except  through  tbe  copartnership.  Tbe  suit 
by  the  receiver  was  therefore  conclusive  of 
that  matter. 

Tbe  judgment  Is  affirmed. 

DUNBAR,  C.  J.,  and  CBOW,  MORRIS, 
and  CHADWICK,  JJ.,  concur. 


WESTCHESTER  FIRE  INS.  CO.  v.  SULLI- 
VAN, County  Treasurer. 
(Supreme  Court  of  Montana.     Feb.  6,  1912.) 

1.  Taxation  (S  113*)— Statutes— Repeai. 

Rev.  Codes,  §  2510,  provides  that  the  coun- 
ty assessor  shall  assess  pro|>erty  lor  taxation 
against  tbe  person  by  whom  it  is  owned  on  the 
first  Monday  of  March  of  each  year.  Rev. 
Codes,  i  4073,  which  provided  for  the  taxation 
of  insurance  companies  upon  the  excess  of 
premiums  received  over  losses  and  expenses, 
and  for  assessment  by  the  assessor  in  the  event 
of  the  failure  of  the  agent  in  the  county  in 
which  be  was  conducting  such  business  to  make 
proper  returns,  was  repealed  by  Act  March  2, 
1911  (Laws  1911,  c.  67),  which  became  opera- 
tive immediately  upon  its  approval,  and  contain- 
ed no  reservation  requiring  the  payment  of  the 
tax  upon  the  excess  of  premiums  in  1910.  Held, 
that  a  tax  assessed  under  section  4073  for  tbe 
year  1911  was  void. 

(Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  $  207;   Dec.  Dig.  §  113.*] 


2.  Statutes  (f  232*)— Repeal— Effect. 

The  repeal  of  a  statute  has  the  effect  of 
blotting  it  out  as  completely  as  though  it  never 
existed. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {  313;  Dec  Dig.  %  232.*] 

Appeal  from  District  Court,  Lewis  and 
Clark  County;   J.  Miller  Smith,  Judge. 

Action  by  the  Westchester  Fire  Insurance 
Company  against  Stephen  J.  Sullivan,  Coun- 
ty Treasurer  of  Lewis  and  Clark  County. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Albert  3.  Galen,  Atty.  Oen.,  for  appellant. 
E.  C.  Day,  for  resp<mdent 

BRANTLT,  C.  J.  [1]  The  only  question 
presented  in  this  case  is  whether  tbe  treas- 
urer of  Lewis  and  Clark  county  could  law- 
fully collect  from  the  plaintiff,  for  the  year 
1911,  the  tax  heretofore  Imposed  upon  insur- 
ance companies  under  the  provisions  of  sec- 
tion 4073,  Revised  Codes.  So  much  of  this 
section  as  is  pertinent  reads  as  follows: 
"Each  and  every  insurance  corporation  or 
company  transacting  business  in  this  state 
must  be  taxed  upon  the  excess  of  premiums 
received  over  losses  and  ordinary  expenses 
incurred  within  the  state  during  the  year 
previous  to  the  year  of  listing  in  tbe  county 
where  tbe  agent  conducts  the  business,  prop- 
erly proportioned  by  the  corporation  or  com- 
pany at  tbe  same  rate  that  all  other  personal 
property  is  taxed,  and  the  agent  shall  render 
the  list,  and  be  personally  liable  for  the  tax; 
and  if  he  refuse  to  render  the  list  or  to  make 
affidavit  that  the  same  is  correct,  to  the  best 
of  his  knowledge  and  belief,  tbe  amount  may 
be  assessed  according  to  the  best  knowledge 
and  discretion  of  the  assessor." 

By  an  act  of  the  Legislative  Assembly,  ap- 
proved March  2,  1911  (Laws  1911,  c.  67), 
which  became  operative  immediately  upon  its 
approval,  section  4073  was  repealed.  Not- 
withstanding the  repeal,  the  county  assessor 
demanded  from  the  plaintiff  tbe  list  provid- 
ed for  in  section  4073.  miis  the  plai^Uff  fur- 
nished under  protest,  and  thereafter,  under 
like  protest,  paid  to  tbe  defendant  (79.69,  the 
amount  of  the  tax  levied  by  the  taxing  au- 
thorities of  the  county  upon  tbe  excess  of 
premiums  collected  by  tbe  plaintiff,  as  shown 
therein,  for  the  year  1910.  This  action  was 
brought  to  recover  the  amount  so  paid.  The 
district  court  held  the  tax  unlawful  and  ren- 
dered judgment  for  the  plaintiff.  The  de- 
fendant has  appealed. 

[2]  Under  section  2510,  Revised  Codes,  it 
is  the  duty  of  tbe  county  assessor  to  ascer- 
tain and  list  all  property  in  bis  county  sub- 
ject to  taxation,  and  assess  tbe  same  to  the 
person  by  whom  it  is  owned  or  claimed,  or 
in  whose  possession  or  control  it  was  at  12 
o'clock  noon  on  tbe  first  Monday  of  March 
of  the  current  year.  The  first  Monday  in 
March,   1911,    fell   on   the   6th   day   of   the 
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month.  By  virtue  of  the  repeal  of  section 
4073,  there  was,  at  the  time  the  list  was  fur- 
nished and  the  assessment  and  levy  were 
made,  no  provision  of  law  requiring  the  pay- 
ment of  the  tax.  It  was  within  the  power 
•of  the  Legislature  to  have  made  a  reserva- 
tion In  the  repealing  act,  requiring  the  pay- 
ment of  the  tax  upon  the  excess  of  premiums 
collected  for  the  year  1910;  but  It  did  not  do 
so.  The  act  contains  no  reservation,  and  be- 
came Immediately  operative.  Whatever  li- 
ability there  was  upon  the  plaintiff  to  pay 
any  tax  during  the  year  1911  attached  sub- 
sequent to  the  passage  of  the  repealing  act. 
Hence,  as  no  liability  had  attached  at  the 
time  the  levy  and  assessment  were  made, 
they  were  both  without  authority  of  law. 
The  repeal  of  the  Code  provision  had  the  ef- 
fect of  blotting  it  out  as  completely  as  if  it 
had  never  existed.    3(>  C.vc.  1224. 

There  Is  no  suggestion  by  counsel  on  either 
side  that  the  rejieallng  act  violates  tftiy  pro- 
vision of  the  Constitution  touching  the  taxa- 
tion of  property,  or  that  by  virtue  of  it  the 
plaintiff  has  been  permitted  to  escape  the 
payment  of  taxes  u|)on  any  of  Its  property  or 
assets  subject  to  taxation  in  this  state. 

The  Judgment  is  afUrwed. 

Affirmed. 

SMITH  and  HOLLOWAY,  JJ.,  concur. 


NORTHEKN  PAC.  UX.  CO.  v.  McADOW 

et  al. 

(Supreme  Court  of  Montana.     Jan.  29,  1912.) 

1.  Eminent   Domain    (it   5ts*)  —  Pubposb   or 

CONDEM.llATlON— "XEt-ESSARY." 

Under  Kev.  Codes,  §  7;B4,  providing  that, 
before  property  can  be  taken  by  eminent  do- 
main, it  must  appear  that  the  use  is  authorized 
by  law.  and  that  the  talcing  is  necessary  to 
such  use,  the  term  "necessary"  does  not  import 
atMolute  necessity,  but  only  such  as  may  be 
characterized  as  reasonable,  in  view  of  the  pur- 
pose to  which  the  property  sought  to  be  con- 
demned is  to  be  devoted  and  the  benefits  to  ac- 
crue therefrom  to  the  public. 

[Bd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Die  $jt  147-160 ;    Dec.  Dig.  f  56.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4705-4710;   vol.  8,  p.  7729.] 

2.  Eminent    Domain    ($    56*)— Railroads- 
Right  OF   Way  —  Condemnation  —  Neces- 

BITT. 

That  the  appropriation  of  a  particular 
piece  of  propert.v  would  promote  convenience 
of  operation,  save  expense,  and  enhance  the 
profits  of  the  business  of  a  railroad  company, 
is  not  alone  sulfirient  to  show  necessity  there- 
for, since  benefit  to  the  railroad  company 
must  be  snliordinated  to  the  public  use  and  to 
the  consideration  of  the  benefits  to  accrue  to 
the  public. 

[Ed.  .Note.— For  other  cases,  see  Etoiinent  Do- 
main, Cent.  Dig.  iS  147-100 ;   Dec.  Dig.  §  50.»] 

3.  Eminent    Domain     (f    .50»)— Railboads— 
RioHT    TO    Condemn    Land  — Necessity— 

STATirTES. 

Rev.  Codes.  §$  4271.  4275,  3805,  bestowing 
«io  railroad  corporations  the  power  to  condemn 


land  for  tight  of  way,  most  be  interpreted  in 
the  light  ot  section  7334,  requiring  that  the 
property  sought  to  be  taken  must  be  necessary 
to  the  public  use ;  the  rule  of  necessity  being 
determinative  of  the  right  to  take. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  if  147-160;   Dec.  Dig.  i  56.»] 

4.  Eminent  Domain  (S  56*)— Railroads— 
Right  or  Way— Condemnation— New  Fa- 
cilities—Necessity. 

In  a  proceeding  by  a  railroad  company  to 
condemn  land  for  a  lateral  track  to  connect  its 
main  line  with  a  terminal  nearer  to  the  busi- 
ness portion  of  the  city  than  the  one  then  in 
use,  the  fact  that  the  company  had  recently 
erected  a  new  freight  depot,  and  that  the  con- 
templated change  in  terminal  facilities  would 
bring  its  depot  only  a  half  a  mile  nearer  the 
business  district  of  the  city,  etc.,  and  that  the 
company  then  had  160  acres  of  land  which 
were  sufficient  for  its  use  as  terminal  facilities 
as  then  constructed,  did  not  negative  the  idea 
that  a  chauKe  of  circumstances  wrought  by  an 
increase  of  population,  or  a  revolution  or  al- 
teration of  the  business  necessities  in  the  com- 
munity, requiring  a  more  economical,  expedi- 
tious, or  convenient  service,  was  the  motive 
that  prompted  plaintiff,  or  that  circumstances 
had  intervened  which  would  create  a  necessity 
for  competition  with  other  carriers,  and  there- 
fore did  not  show  tliat  the  right  of  way  sought 
to  be  condemned  was  not  reasonably  necessary. 
[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  i|  147-160;    Dec.  Dig.  i  56.»] 

5.  Eminent  Domain  (|  196*)- Rioht  to  Con- 
demn— Necessity— Burden   of   Proof. 

In  a  suit  to  condemn  land  for  a  railroad 
right  of  way,  the  burden  was  on  plaintiff  to 
show  a  necessity  for  the  taking. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §§  520-534;   Dec.  Dig.  f  196.*] 

6.  Eminent  Domain  (§  196*)- Proceedings- 
Necessity—  Proof. 

In  a  suit  to  condemn  land  for  a  railroad 
right  of  way,  the  answer  expressly  denied  ne- 
ces8it,v  for  the  taking,  except  so  far  as  it  ap- 
peared from  an  allegation  that  the  land  was  de- 
sired for  a  cut-off  to  connect  complainant's  main 
track  with  a  proposed  new  depot,  which  would 
be  half  a  mile  nearer  the  business  district  of 
the  city  than  the  depot  in  use  under  the  exist- 
ing arrangements.  HrM,  that  the  inference  of 
convenience  to  the  public  from  the  more  con- 
venient location  of  the  depot,  etc.,  was  insuffi- 
cient in  itself  to  show  necessity,  and  that  judg- 
ment of  condemnation  was  therefore  improper- 
ly granted  on  the  pleadings. 

[M.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §S  529-534;    Dec.  Dig.  §  19(1.*] 

Appeal  from  District  Court,  Gallatin  Coun- 
ty;  W.  R.  C.  Stewart,  Judge. 

Condemnation  proceedings  by  the  North- 
ern Pacific  Railway  Company  against  Wil- 
liam B,  McAdow  and  others.  Judgment  for 
plaintiff,  and  defemhints  Wllliaiu  B.  Mc- 
Adow and  Florence  V.  McAdow  appeal.  Re- 
versed and  remanded. 

George  Y.  Patten,  for  appellants.  Gunn  & 
Rasch,  Wm.  Wallace,  Jr.,  and  John  G. 
Brown,  for   respondent. 

BRANTLY,  C.  J.  This  controversy  arises 
out  of  a  proceeding  instituted  by  the  plaintiff 
under  part  3.  title  7,  of  the  Code  of  Civil 
Procedure,  relating  to  eminent  domain  (Rev. 
Codes,  §J  7.S31-7355).     Plaintiff  seeks  to  ap- 
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propriate  to  Its  own  use  a  strip  of  laud  100 
feet  in  width,  contalnlug  4.25  acres,  and  ex- 
tending in  a  southwesterly  direction  from 
its  main  line,  at  the  city  of  Bozemau  in  Ual- 
latln  county,  through  certain  blocks  in  the 
Northern  Pacific  addition  to  the  city,  be- 
longing to  the  defendants  William  B.  and 
Florence  V.  McAdow ;  Its  purpose  apparently 
being  to  occupy  the  strip  as  a  way  for  a 
spur  or  lateral  track  to  connect  its  main  line 
with  a  terminal  nearer  to  the  business  por- 
tion of  the  city  than  that  now  In  use.  It 
alleges  that,  to  serve  its  purposes  and  ob- 
jects as  a  common  carrier,  It  Is  necessary 
for  it  to  take  the  land  in  question  and  per- 
manently use  it  for  railroad  right  of  way 
purposes.  The  defendants  Story  and  Boze- 
man  Milling  Company  did  not  appear.  The 
defendants  McAdow  filed  an  answer  in 
which  they  put  in  issue  the  necessity  of  the 
proposed  taking  and  use,  and,  as  tending  to 
show  that  the  real  purpose  sought  by  the 
plaintiff  is  not  to  meet  the  requirements 
of  its  necessity,  but  to  serve  its  convenience 
and  enhance  its  profits  only,  allege  the  fol- 
lowing: That  the  proposed  right  of  way  Is 
sought  to  enable  plaintiff  to  construct  a 
spur  from  its  main  line,  which  now  passes 
through  the  city  of  Bozeman,  for  the  dis- 
tance of  about  a  mile  to  a  proposed  uptown 
depot;  that  the  plaintitT  and  its  predeces- 
sors have  for  the  past  27  years  owned  a 
tract  of  160  acres  of  land  to  the  north,  north- 
east, and  northwest  of  the  strip  now  sought 
to  be  taken  which  has  been  occupied  by  the 
main  line  of  plaintiff's  road,  its  freight  and 
passenger  depots,  yards,  etc.,  with  all  nec- 
essary spurs  and  side  tracks;  that  the  said 
tract  is  adequate  for  the  necessary  use  for 
such  purposes;  that  during  the  year  1907 
plaintiff's  freight  depot  was  destroyed  by 
fire;  that  within  the  past  year  plaintiff  has 
completed  the  erection  on  said  tract  of  a 
large  new  freight  depot,  which  is  ample  in 
size  and  appointment  to  supply  Its  needs  in 
this  behalf  for  the  present  and  the  reason- 
ably near  future;  that  this  depot  with  the 
yards,  etc.,  is  only  about  a  mile  from  the 
business  district  of  the  city  and  is  practi- 
cally. If  not  equally,  as  close  to  this  portion 
of  the  city  as  any  depot  used  by  the  plain- 
tiff for  the  accommodation  of  Its  patrons 
during  the  period  of  27  years;  that  the  pro- 
posed new  depot  would  be  only  one-half 
mile  nearer  to  the  business  district  of  the 
city:  and  that  it  would  not  enable  plaintiff 
to  accommodate  or  serve  with  railroad  fa- 
cilities any  greater  number  of  people  or  a 
greater  territory  than  it  can  serve  with  the 
depot  and  yards  it  now  has.  To  these  al- 
legations the  plaintiff  interposed  a  general 
demurrer,  which  the  court  sustained,  and 
thereupon,  "without  proof  except  the  com- 
plaint and  the  admissions  and  the  evidence 
of  the  allegations  contained  in  the  answer," 
made  and  entered  an  order  of  condemnation. 
The  appeal  is  from  the  order. 
1.  It  is  contended  tliat  the  court  erred  in 


sustaining  the  demurrer.  The  position  aii- 
sumed  by  counsel  is  that  the  plaintiff  is  en- 
titled to  condemn  and  take  the  land  In  con- 
troversy if  It  can  show  a  reasonable  neces' 
slty  for  its  use;  but  that  neither  it  nor  any 
other  corporation  which  may  take  by  con- 
demnation can  add  to  its  holdings  merely  to 
serve  its  convenience  or  enhance  the  profits 
of  its  business. 

After  defining  what  are  "public  uses"  and 
enumerating  the  classes  of  property  which 
may  be  taken  by  the  right  of  euilnent  do- 
main, the  statute  (Kev.  Codes,  i  7X^4)  de- 
clares: "Before  proi)erty  can  be  taken  It 
must  appear:  (1)  That  the  use  to  which  it 
is  to  be  applied  is  a  use  authorized  by  law. 
(2)  That  the  taking  is  necessary  to  such 
use.  •  •  • "  That  the  taking  sought  is 
one  authorized  by  law,  under  proper  circum- 
stances, is,  in  view  of  the  provisions  of  the 
Revised  Codes  as  they  have  been  construed 
by  this  court,  rightly  conceded.  Rev.  Codes, 
IS  4271.  4275,  381)5,  7.331;  State  ex  rel. 
Bloomington  L.  &  L.  S.  Co.  v.  District  Court, 
34  Mont.  535,  88  Pac.  44. 

[1]  In  their  argument  counsel  on  both  sides 
have  devoted  much  attention  to  the  question 
whether  the  term  "necessary,"  as  used  in  the 
statute,  imports  absolute  necessity,  or  only 
such  aS  may  be  characterized  as  reasonable 
In  view  of  the  purpose  to  which  the  property 
sought  to  be  condemned  Is  to  be  devoted 
and  the  benefits  to  accrue  therefrom  to  the 
public.  Considering  this  subject,  this  court, 
in  Butte,  A.  &  Pac.  Ry.  Co.  v.  Montana  U. 
Ry.  Co.,  16  Mont.  504,  41  Pac.  232,  31  L.  R. 
A.  298,  50  Am.  St.  Rep.  508,  said:  "We  have 
used  the  word  'necessary'  advisedly  through- 
out this  opinion,  although,  when  we  say 
that  the  route  chosen  by  the  Butte,  Ana- 
conda &  Pacific  requires  the  taking  of  the 
lands  in  question  as  necessary  for  public 
use,  we  do  not  mean  that  there  is  an  'abso- 
lute' necessity  of  the  particular  location  they 
see.  But,  under  the  statute,  such  an  abso- 
lute necessity  is  not  a  prerequisite  to  the 
exercise  of  the  law  [right]  of  eminent  do- 
main." In  another  part  of  the  opinion  the 
rule  is  stated  thus:  "It  would  be  difficult  to 
lay  down  any  specific  rule,  as  to  the  meas- 
ure of  the  necessity,  of  sufficient  scope  to 
include  all  cases.  It  may  be  observed  gen- 
erally that  'necessary,'  in  this  connection, 
does  not  mean  an  absolute  or  indispensable 
necessity,  but  reasonable,  requisite,  and 
proper  for  the  accomplishment  of  the  end 
in  view,  under  the  peculiar  circumstances  of 
the  case." 

[2]  That  the  appropriation  of  a  particular 
piece  of  property  would  promote  convenience 
of  operation  and  enhance  the  profits  of  the 
business  of  a  railroad  company  is  not  alone 
a  sufficient  reason  for  permitting  it.  The 
right  to  take  may  be  great  value  to  any  cor- 
poration which  may  exercise  the  prhilege. 
"but  that  Is  an  Incident  which  must  be  sub- 
ordinated by  the  courts  to  the  public  use  and 
to  the  consideration  of  the  benefits  to  accrue 
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to  tbe  public  by  the  construction  of  the  con- 
templated project."  Butte,  A.  &  Pac.  Ry. 
Va>.  t.  Montana  U.  By.  Co.,  supra.  Conven- 
ience, economy,  expedition,  and  necessity  for 
facilities  for  competition  may  all  be  induc- 
ing considerations,  in  that  tbey  aU  contrib- 
ute indirectly  to  efficient  service;  but  a  cor- 
poration in  charge  of  a  public  use  may  not 
condemn  whatever  it  may  find  it  convenient 
and  advisable  to  acquire,  on  tbe  sole  ground 
that  it  may  save  expense  or  add  to  the  profits 
of  the  business.  Spring  Valley  Waterworks 
V.  San  Mateo  Waterworks,  94  Cal.  123,  28 
Pac.  447;  Pratber  v.  Railroad  Co.,  52  Ind. 
3U;  Jefferson  v.  Hazeur,  7  La.  Aon.  182; 
New  York,  etc.,  B.  R.  Co.  v.  Kip,  46  N.  T. 
540,  7  Am.  Rep.  385;  Eldrldge  v.  Smith,  31 
Vt.  484;  Fenwick  v.  East  London  Ry.  Co., 
L.  R.  20  Eq.  544. 

(SI  Tbe  provisions  of  the  Code  (|§  4271, 
4275,  3895),  supra,  are  exceedingly  liberal 
in  bestowing  upon  railroad  corporations  tbe 
power  to  appropriate  the  property  of  the  cit- 
izen to  carry  forward  the  public  service;  but 
tbey  must  nevertheless  be  interpreted  in  tbe 
light  of  section  7334;  and  the  rule  of  neces- 
sity as  laid  down  in  Butte,  A.  &  Pac.  .Ry. 
Co.  V.  Montana  U.  Ry.  Co.,  snpra,  must  be 
determinative  of  tbe  right  to  take  in  each  in- 
stance. Clianglng  circumstances  may  render 
it  necessary,  from  time  to  time,  for  the  cor- 
poration to  change  tbe  location  of  its  line,  or 
its  depots,  yards,  and  appurtenant  tracks 
at  a  particular  station,  and  for  this  purpose 
to  appropriate  additional  land.  Chicago,  etc., 
Ry.  Co.  ▼.  People  ex  rel.  Langhams,  222  111. 
306,  78  N.  E.  784.  Yet,  the  rule  of  necessity 
must  prevail.  Mere  desire  to  effect  such  a 
change,  or  choice  of  tbe  officers. of  the  cor- 
poration to  make  it,  in  tbe  absence  of  some 
showing  that  the  public  welfare  will  be 
served  by  it,  is  not  sufficient. 

[4]  In  view  of  these  governing  principles, 
do  tbe  facts  stated  In  the  answer  constitute 
a  conclusive  reason  why  tbe  plaintiff  may 
not  appropriate  the  land  In  controversy?  At 
best  they  show  only  that  tbe  plaintiff  already 
has  sufficient  land  to  meet  its  necessities  as 
tbey  have  existed  heretofore.  But  tbey  do 
not  negative  the  idea  that  a  change  of  cir- 
cumstances wrought  by  an  increase  of  popu- 
lation, or  a  revolution  or  alteration  in  the 
business  necessities  of  the  community  re- 
quiring a  more  economical,  expeditious,  or 
convenient  service,  is  the  motive  which 
prompts  tbe  plaintiff,  or  that  circumstances 
hare  intervened  which  have  created  a  neces- 
sity for  competition  by  the  plaintiff  with 
other  carriers.  The  fact  that  the  plaintiff 
has  recently  erected  a  new  freight  depot,  or 
that  the  one  now  proposed  Is  only  half  a  mile 
nearer  tbe  business  district  of  the  city,  is 
not  conclusive.  Even  so,  all  the  allegations 
are  matters  of  evidence  which  are  compe- 
tent as  reflecting  upon  the  issue  of  necessity; 
liut  it  was  neither  proper  nor  necessary  to 


plead  them.     The  demurrer  was  the^'efore . 
properly  sustained. 

[5, 1]  2.  The)  second  assignment  presents 
tbe  question  whether,  upon  the  admissions  in 
tbe  answer  and  without  further  proof,  the- 
court  was  Justified  in  making  the  ordet'.  Un- 
der the  rule  stated  above,  the  burden  was  up- . 
on  the  plaintiff  to  show  a  necessity  for  the 
taking.  The  facts  alleged  in  the  answer  do 
not  tend  in  any  way  to  show  such  necessity, 
except  so  far  as  it  appears  from  them  that 
the  proposed  new  depot  will  be  half  a  mile 
nearer  to  the  business  district  of  the  city. 
Therefore,  aside  from  the  expreissed  desire' 
of  the  plaintiff  to  effect  the  change  manifest- 
ed by  its  institution  of  this  proceeding,  and 
the  possible  inference  that  tbe  new  depot 
might  be  more  conveniently  located  than  the 
one  now  in  nse,  there  was  nothing  before  the 
court  to  Justly  the  order.  In  view  of  the 
direct  Issue  upon  the  question  of  necessity, 
these  two  inferences  alone  are  not  sufficient 
to  sustain  it  Tbe  circumstances  as  they  ac- 
tually exist  may  be  such  as  to  Justify  tbe 
proposed  appropriation,  but  they  were  not 
made  apparent  by  the  proof.  Tbe  property 
rights  of  the  citizen  cannot  be  invaded,  even 
for  public  purposes,  except  upon  a  substan- 
tial showing  that  the  Invasion  is  necessary. 

The  order  is  reversed,  and  the  cause  is  re- 
manded for  further  proceedings. 

Reversed  and  remanded. 

SMITH  and  HOLLOWAY,  JJ.,  concur. 


POST  et  aL  ▼.  LIBERTY. 
(Supreme  Court  of  Montana.     Feb.  5,  1012.) 

1.  Vendor  and  Pubchaser  (|  44*)— Rescis- 
sion BY  Purchaser— Evidence. 

In  an  action  by  a  purchaser  of  land  for 
rescission  of  the  contract,  evidence  Aefd  to  show 
that  defendant  made  willful  mlBrepresentations 
as  to  tbe  location  of  tbe  land. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  (  44.*] 

2.  New  Trial  ({  70*)— Grounds— Insuffi- 
ciency Of  Evidence. 

Under  the  direct  provisions  of  Rev.  Codes, 
I  6794,  insufficiency  of  the  evidence  is  a  ground 
for  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  a  142,  143;  Dec  Dig.  |  70.*] 

3.  Vendor  and  Purchaser  (8  108*)— Fraud 
-Representations  as  to  Boundary  by 
Vendor. 

Where  a  vendor,  in  attempting  to  sell  his 
land,  points  out  its  location  and  boundaries,  his 
representations  amount,  in  effect,  to  warran- 
ties, and  if  the  land  pointed  out  is  of  greater 
value  than  the  land  actually  sold  the  purchaser 
may  rescind  the  contract,  or  sue  for  damafces; 
the  owner  being  presumed  to  know  its  location. 
[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  {  108.*] 

4.  Vendor  and  PrRCHASER  (|  34*)— Fraud- 
Boundaries  OF  Land. 

If  not  pointed  out  by  the  vendor,  the  ven- 
dee must  discover  the  boundaries  of  tbe  land; 
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but  if  pointed  out,  the  yendee  is  under  no  duty 
to  malce  an  independent  investigation. 

(EJd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §  39;  Dec.  Dig.  t  34.*] 

6.  Verdob  and  Purchasee  (8  34*)— Rescis- 
sion OF  CoNTBACT— Statutes— "Fraud." 
Under  Rev.  Codes,  i  5063,  providing  that 
a  party  to  a  contract  may  rescind,  if  hia  con- 
sent was  obtained  by  fraud,  or  if,  through  the 
fault  of  the  other  party,  the  consideration  fails, 
and  section  4978,  which  defines  "fraud"  as  the 
positive  assertion,  in  a  manner  not  warranted 
by  the  information  of  the  party  malcing  it,  of 
what  is  not  true,  or  any  act  fitted  to  deceive,  a 
purchaser  of  land  may  rescind,  where  the  ven- 
dor unintentionally  reprepented  that  all  of  the 
land  to  be  sold,  save  a  few  acres,  was  on  one 
side  of  a  road,  while  in  reality  a  large  part  of 
it  was  on  the  other  side  of  the  road,  and  was 
rocky  land,  and  not  so  valuable  as  the  land 
pointed  out  by  the  vendor. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §  39;    Dec.  Dig.  |  34.* 
For  other  definitions,  see  Words  and  Phras- 
es, vol.  3,  pp.  2943-2954;   vol.  8,  p.  7666.] 

6.  Appeal  and  Error  (§  889*)— Amendments 
Reoabded  as  Made— Waives  of  Ebbob. 
In  an  action  for  the  rescission  of  a  con- 
tract for  the  purchase  of  land,  where  the  de- 
fendant vendor  answered  to  the  merits,  and 
plaintiffs  offered  evidence  tending  to  show 
that  they  had  restored  to  the  vendor  everything 
received  by  them  under  the  contract,  though 
there  was  no  specific  allegation  in  the  com- 
plaint, as  required  by  Rev.  Codes,  §  5065,  that 
they  had  placed  the  vendor  in  statu  quo,  the 
complaint  will,  on  appeal,  be  treated  as  if  it 
had  been  amended. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fS  3621,  3622;    Dec.  Dig.  { 

Appeal  from  District  Court,  Fergus  Coun- 
ty;   E.  K.  Cbeadle,  Judge. 

Action  by  Chester  Post  and  another  against 
Joseph  Liberty.  From  a  judgment  for  de- 
fendant and  an  order  overruling  their  mo- 
tion for  new  trial,  plaintiffs  appeal.  Re- 
versed and  remanded,  with  directions  to  en- 
ter decree  for  plaintiffs. 

Jolin  A.  Coleman  and  C.  A.  Linn,  for  ap- 
pellants. O.  W.  Beiden  and  Ayers  &  Mar- 
sliall,  for  respondent. 

HOLLOW  AY,  J.  This  action  was  brought 
to  rescind  a  contract  for  the  sale  of  real 
estate  and  personal  property,  to  recover  a 
portion  of  the  purchase  price,  and  for  dain< 
ages.  The  complaint  alleges  that  on  July 
27,  1910,  the  parties  hereto  entered  into  a 
written  contract  by  the  terms  of  which  plain- 
tiffs agreed  to  purchase,  and  defendant  to 
sell,  780  acres  of  land  in  Fergus  county,  de- 
scribed by  government  subdivisions,  togeth- 
er with  certain  personal  property,  for  the 
sum  of  $20,.'i20,  payable  |2,000  upon  the 
execution  of  the  contract,  and  the  balance 
in  installments  covering  a  period  of  about 
eight  years.  It  is  alleged  that,  prior  to  the 
execution  of  the  contract,  defendant  took 
the  plaintiffs  to  the  land,  pointed  out  to 
them  a  certain  road,  and  represented  that 
it  was  the  eastern  boundary  line  of  the 
I)renilses  he  was  seeking  to  sell,  and   that 


all  of  the  land  to  De  sold  was  situated  west 
of  that  road,  except  about  20  acres ;  that  de- 
fendant further  represented  that  600  acres 
of  the  land  were  in  cultivation;  and  that 
these  representations  were  made  for  the  pur- 
pose of  inducing  tlie  plaintiffs  to  purchase 
the  property.  It  is  also  alleged  that  plain- 
tiffs did  not  know  the  location  of  the- 
boundary  line,  but  believed  the  representa- 
tions made  by  defendant  to  be  true,  relied 
upon  them,  and  by  reason  thereof  executed 
the  contract  and  paid  the  $2,000  as  a  part 
of  the  purchase  price.  It  is  farther  al- 
leged that  the  land  pointed  out  to  them  by 
the  defendant  as  the  land  he  was  offering 
for  sale  was  valuable  chiefly  for  agricultural 
purposes;  whereas  the  land  situated  imme- 
diately east  of  the  road  was  rough,  rocky, 
hilly,  and  of  little  or  no  value.  It  is  then 
alleged  that  the  representations  made  by 
defendant  were  false,  and  were  made  for 
the  purpose  of  deceiving  and  defrauditag  the- 
plaintiffs;  tliat  In  truth  and  fact  the  road 
was  not  on  or  near  the  eastern  boundary 
line  of  the  land  described  in  the  contract; 
that  more  than  200  acres  lay  east  of  the 
road,  and  was  rough,  rocky,  and  valueless; 
and  that  only  about  300  acres  of  the  lands  ac- 
tually purchased  were  In  cultivation.  Plain- 
tiffs then  allege  that  they  went  into  posses- 
sion of  the  property  and  expended  $1,436  in 
time  and  money  on  improvements,  in  caring 
for  the  crops,  etc.;  that  they  soon  thereaft- 
er discovered  that  the  representations  made 
by  defendant  were  false,  and  Immediately 
notified  defendant  that  they  elected  to  re- 
scind the  contract,  and  demanded  the  retnm 
of  the  $2,000  which  had  been  paid  on  ac- 
count of  the  purchase  price,  and  the  fur- 
ther payment  of  the  damages  they  had  sus- 
tained, and  that  these  demands  were  re- 
fused. 

[1]  Defendant  admits  the  execution  of  the 
contract,  the  receipt  of  $2,000,  that  he  show- 
ed the  plaintiffs  over  the  property  l)efore  the 
contract  was  executed,  that  plaintiffs  took 
possession  of  the  property  under  the  con- 
tract and  devoted  three  months  of  their 
time  to  it,  that  they  made  the  demand  uiK>n 
him  which  is  pleaded  in  thefr  complaint,  that 
he  refused  to  comply  therewith,  and  then 
denies  every  other  allegation  of  the  complaint. 
The  cause  was  tried  to  the  court,  sitting 
with  a  jury.  Certain  special  interrogatories 
were  submitted  to  and  answered  by  the  jury. 
Three  of  these  special  findings  were  adopted 
as  the  findings  of  the  court,  and  a  judgment 
was  rendered  and  entered,  denying  the  plain- 
tiffs any  relief.  Exceptions  were  taken  to 
the  findings  made,  and  from  the  Judgment 
and  an  order  overruling  their  motion  for  a 
new  trial  the  plaintiffs  appealed. 

Each  of  the  plaintiffs  testified  unequivocal- 
ly to  the  representations  made  by  defend- 
ant as  alleged  in  their  complaint.  They 
also  called  one  J.  L.  McCormlck,  who  cor- 
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roborated  them,  In  a  measure  at  least.  There 
was  also  introduced  in  evidence  the  writ- 
ten notice  given  by  plaintiffs  to  the  defend- 
ant of  their  election  to  rescind  the  contract, 
and  the  answer  thereto  from  the  defendant 
So  much  of  the  letter  written  by  plaintiffs  to 
the  defendant  as  is  pertinent  to  the  inquiry 
here  is  as  follows: 

"Iiewistown,  Mont.,  Nov.  2,  1910. 

"Notice  to  Joseph  Liberty,  Geyser,  Mont. — 
Dear  Sir:  We  have  caused  to  be  surveyed 
the  lands  which  we  agreed  to  buy  from  you 
according  to  that  certain  written  agreement 
of  date  July  27,  1910,  and  have  discovered 
that  approximately  (200)  two  hundred  acres 
are  located  east  of  the  public  road  which 
traverses  said  land,  and  not  on  the  west 
side  of  It,  as  you  represented  to  us.  On  ac- 
count of  said  fraudulent  representations,  we 
hereby  rescind  said  contract    •     •    ♦ " 

And  such  portions  of  defendant's  answer 
thereto  as  reflect  upon  the  inquiry,  are  as 
follows: 

"Geyser,  Mmit,  November  7,  1910. 

"Post  Bros.,  Lewtetown,  Mont. — Gentlemen: 
I  am  in  receipt  of  registered  notice  dated 
November  2nd  In  which  you  state  that  I 
misrepresented  the  lands  on  the  Cameron 
ranch;  I  am  sorry  you  see  It  that  way. 
There  was  no  misrepresentation  on  my  part 
whatsoever.  I  showed  you  the  north  line, 
the  west  line  and  the  east  line  of  this  prop- 
erty and  I  told  you  that  the  road  along  the 
bluff  was  the  line,  or  about  that.  *  *  * 
I  told  you  as  near  as  possible  where  the 
land  was  on  this  entire  tract  and  if  there 
is,  according  to  your  statement,  200  acres 
across  on  the  south  side  then  there  are  200 
acres  of  land  more  than  I  thought  I  had  or 
that   I    was   selling." 

It  will  be  observed  that  plaintiffs  refer  to 
the  rough  land  as  lying  east  of  the  road, 
while  defendant  refers  to  It  as  lying  south. 
The  road  runs  southwesterly,  and  the  land 
is  properly  described  as  south  or  east  of 
the  road.  There  is  not  any  question  but 
that  both  parties  refer  to  the  same  land. 
The  record  also  identifies  the  road  refer- 
red to  In  defendant's  letter  as  "along  the 
blnfT'  as  the  same  road  which  plaintiffs  con- 
tend was  pointed  out  by  defendant  as  the 
east  Imundary  line  of  the  land. 

The  plaintiff  Menus  Post  further  testified 
that  in  November,  1910,  he  met  the  defend- 
ant In  the  office  of  Mr.  Coleman  in  Lewis- 
town,  and  had  a  conversation  with  him,  in 
which  the  defendant  made  snbstantially  the 
same  statements  as  are  contained  in  the  let- 
ter above,  and  that  during  the  course  of  the 
conversation  defendant  drew  a  map  or  plat 
of  the  land  to  show  its  location;  but  on  the 
plat  thus  made  defendant  located  the  land 
a  quarter  of  a  mile,  or,  to  use  the  witness' 
own  language,  "one  eighty,"  west  of  the  ac- 
tual location  as  given  in  the  contract.  This 
conversation  is  not  denied,  and  there  is  not 
a  word  in  explanation  of  the  statements  in 
defendant's  letter. 


[2]  Defendant  In  his  oral  examination  de- 
nied that  he  mentioned  the  lines  to  Menus 
Post;  admitted  that  he  showed  the  east 
line  to  the  plaintiff  Chester  Post  but  de- 
nied that  he  ever  stated  that  the  land  was 
all  west  of  the  road.  However,  he  did  tes- 
tify: "I  always  did  think  that  the  [east] 
line  was  Just  about  the  middle  of  the  creek 
there."  The  evidence  shows  that  the  road 
runs  along  the  creek.  It  Is  somewhat  diffi- 
cult to  understand  a  portion  of  the  evidence. 
The  witnesses  made  use  of  a  map  and  testi- 
fied with  reference  to  it;  but  In  pointing  out 
different  places  the  record  merely  contains 
the  word  "Indicating,"  without  anything  to 
fix  the  point  definitely.  Assuming,  however, 
the  position  most  favorable  to  defendant, 
that  his  evidence  tends  to  show  that  he 
pointed  out  the  road  as  on  the  east  line  only 
at  the  extreme  northeastern  portion  of  the 
land,  and  that  he  actually  showed  to  Ches- 
ter Post  the  correct  line  along  the  east  side 
of  the  land  in  section  14  and  the  comer  post 
at  the  extreme  southeasterly  portion  of  the 
land  In  section  27,  we  are  then  confronted 
with  this  situation:  The  plaintiffs  testify 
positively  that  defendant  pointed  out  to 
them  the  road  as  the  east  line  of  the  land 
he  was  seeking  to  sell,  and  asserted  that 
the  land  all  lay  west  of  the  road,  except  a 
small  portion,  about  20  acres,  presumably 
In  section  27.  The  witness  McCormlck,  ap- 
parently disinterested,  corroborated  plain- 
tiffs to  some  extent,  at  least  But  of  much 
greater  consequence  is  the  letter  written  by 
defendant  and  quoted  above.  If  the  lan- 
guage of  that  letter,  when  read  In  connec- 
tion with  the  notice  to  which  it  Is  an  an- 
swer. Is  susceptible  of  any  meaning  at  all, 
it  Is  that  the  defendant  pointed  out  the 
road  as  substantially  the  east  line  of  the 
proiwrty  he  was  seeking  to  sell;  that  he  was 
under  the  Impression  when  he  wrote  the 
letter  that  there  was  not  any  portion  of  the 
land  lying  east  of  the  road,  and  if  there  was 
in  fact  any  substantial  part  of  it  to  the  east 
of  the  road  he  had  been  mistaken  in  the  lo- 
cation of  the  east  line.  The  language  of  the 
letter,  "and  if  there  is,  according  to  yonr 
statement,  200  acres  across  on  the  south 
side  then  there  are  200  acres  of  land  more 
than  I  thought  I  had  or  that  I  was  selling," 
can  only  be  reconciled  with  the  theory  of 
plaintiffs  that  the  defendant  was  selling 
land  situated  west  of  the  road.  Further- 
more, defendant  does  not  deny  or  offer  any 
explanation  of  the  testimony  of  Menus  Post 
that  In  November,  In  Mr.  Coleman's  office, 
he  (defendant)  repeated.  In  substance,  the 
statements  contained  in  the  letter,  and  then 
and  there  drew  a  plat  of  the  land,  locating 
It  a  quarter  of  a  mile  west  of  where  it  ac- 
tually lies,  thereby  showing  that  he  either 
did  not  known  the  location  of  the  east 
boundary  line,  was  honestly  mistaken  as  to 
its  location,  or  was  willfully  misrepresent- 
ing it.  In  view  of  the  proof  thus  made  by 
plaintiffs,    and    the    fact   that    defendant's 
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statements  stand  alone,  unsupported  b;  any 
circumstance  or  ptber  testimony,  to  say  that 
plaintiffs  have  not  sustained  their  conten- 
tion, as  to  the  ceprese^itations  made  with 
reference  to  the  boundary  line  by  a  fair  pre- 
ponderance of  the  evidence  is  to  deny  to 
the  term  "preponderance,  of  the  evidence" 
any  meaning  whatever,  and  .  to  preclude  a 
defeated  party  from  ever  getting  a  new  trial 
upon  the  ground  of  the  insufficiency  o£  the 
evidence  to  sustain  .the  lludings  made  in  tlie 
lower  court.  But  insuflSciency  of  the  evi- 
dence is  made  a  ground  for  a  new  trial  by 
statute.     Section  6794,  Rev.  Codes. 

From  a  remark  of  the  trial  Judge  in  sus- 
taining an  objection,  it  would  appear  tliat 
the  cause  was  determined  upon  the  theory 
that  plaintiffs  ought  to  have  caused  the 
land  to  be  surveyed  before  they  .purchased, 
or  ought  to  have  taken  some  pains  to  as- 
certain the  boundary  lines  themselves  before- 
executing  the  contract.  The  Jury  found  that 
the  defendant  did  not  represent  that  the 
land  lay  west  of  the  road,  and  that  the  con- 
tract was  not  entered  into  by  reason  of  any 
false  representations  made  by  the  defendant. 
But  these  findings  are.  wholly  inconsistent 
with  the  evidence  as  presented.  Each  of 
findings  3  and  9,  adopted  by  the  court, 
should  have  been  answered  in  the  affirma- 
tive. 

[3]  Having  determined,  as  we  do,  that  the 
plaintiffs  established  the  facts  claimed  by 
them,  with  reference  to  the  representations 
made  by  defendant  respecting  the  location  of 
the  east  boundary  line  of  the  land  which  he 
sought  to  sell,  that  they  did  not  know  the 
location  of  the  land,  but  relied  upon  the 
representations  made  by  defendant,  believ- 
ing them  to  be  true,  that  they  would  not 
have  purchased  the  land,  had  they  known 
that  more  than  200  acres  lay  east  of  the 
road,  and  that  the  land  shown  them  was  of 
much  greater  value  than  the  same  quantity, 
including  these  200  acres,  of  rough,  hilly 
land  east  of  the  road,  the  question  then 
arises,  What  effect  do  such  representations 
have  upon  the  sale,  when  it  appears  that 
they  were  erroneous?  The  question  is  not  a 
new  one.  It  has  been  considered  by  the 
courts  in  many  cases,  and  the  decisions  are 
quite  harmonious  and  founded  in  sound  rea- 
son. The  theory  upon  which  they  proceed 
is  that  the  owner  of  real  estate  is  presumed 
to  know  the  location  of  bis  land;  and  if, 
in  attempting  to  sell  it,  he  undertakes  to 
point  out  its  location  or  its  boundaries  he  is 
bound  to  do  so  correctly.  In  other  words, 
his  representations  amount,  in  effect,  to  war- 
ranties; and  if  the  land  he  points  out  is  of 
greater  value  than  the  land  he  actually  sells, 
the  purchaser  may  rescind  the  contract,  or 
sue  for  damages. 

In  Roberts  v.  Ilolliday,  10  S.  D.  576,  74  N. 
W.  iai4,  a  similar  state  of  facts  is  present- 
ed. The  agent  of  an  owner  of  land  took  a 
prospective  purchaser  uix>n  It  and  pointed 
out  a  fence  as  the  west  boundary  line.    The 


sale  was  effected,  and  the  purchaser  after- 
wards, ascertained  that  the  fence  was  In 
fact  60  rods, from  the  line.  The  court  held 
that. the  purchaser  had  a  right  to  rely  upon 
the  .  representation  made  by  the  seller's 
agent,  and  could  recover  damages  for  the 
loss  sustained  by  reason  of  the  misrepresen- 
tation. 

In  DavU  T.  Nuzem,  72  Wis.  439,  40  X.  W. 
497,  1  L.  B.  A.  774,  the  facts  were  that  the 
owner  of  certain  lands  pointed  out  to  a  cus- 
tomer two  fences  wbich  be  said  were  on  the 
north  and  west  lines,  respectively,  of  tbe 
land  he  was  seeking  to  sell.  The  purchaser 
relied  upon  the  representations  and  entered 
into  a  contract  to  purchase.  Afterwards  it 
was  found  that  neither  fence  was  on  tbe 
line  it  was  supposed  to  represent.  Tbe  pur- 
chaser was  compelled  to  give  up  a  strip  of 
land  21  rods  wide  on  tbe  north  and  a  strip 
15  rods  wide  on  tbe  west,  and  accept  Infe- 
rior lands  on  the  south  and  east  The  pur- 
chaser was  adjudged  entitled  to  recover  dam- 
ages because  of  the  false  representation: 
the  court  following '  the  two  eai-ller  Wiscon- 
sin cases — Bird  v.  Kleiner,  41  Wis.  134,  and 
Cotzhausen  v.  Simon.  47  Wis.  103.  1  N.  W. 
473.  In  Bird  v.  Kleiner  the  court  said: 
"Wh«i  the  vendor  undertakes  to  point  out 
to  tbe  purchaser  the  boundaries  of  his  land, 
he  is  under  obligation  to  point  them  oat 
correctly,  and  has  no  right  to  make  a  mis- 
take, except  under  the  penalty  of  respond- 
ing In  damages." 

In  Chatham  Furnace  Co.  ▼.  Moffatt,  147 
Mass.  40.%  18  N.  E.  168,  9  Am.  St.  Rep.  72T. 
the  owner  of  a  leasehold  interest  in  a  min- 
ing property  represented  to  an  intending 
purchaser  a  certain  line  as  the  boundary 
line  of  his  claim.  If  the  line  thus  pointed 
out  was  the  true  line,  the  claim  contained 
from  eight  to  ten  thousand  tons  of  Iron  ore. 
Relying  upon  the  representation,  the  pur- 
chaser concluded  the  purchase,  and  after- 
wards ascertained  that  the  line  pointed  out 
was  not  the  true  boundary,  and  that  the 
ore  bodies  were  not  within  the  property  he 
had  purchased.  He  was  held  entitled  to 
recover  damages  for  the  misrepresentation. 

In  Schwenck  v.  Naylor,  102  N.  T.  683,  7 
N.  E.  788,  the  owner  of  all  the  capital  stock 
of  a  lumber  company,  doing  business  In  Flor- 
ida, represented  to  a  prospective  purchaser 
that  the  company  owned  certain  lands  {Adja- 
cent to  the  city  of  Apalachlcola,  with  a  large 
water  frontage,  extensive  docks,  wharves, 
and  buildings,  and  pointed  out  a  certain 
ditch  or  creek  which  he  represented  to  be 
the  boundary  line  between  the  city  and  the 
company's  property.  Upon  tbe  faith  of 
this  representation,  the  purchaser  bought 
two-thirds  of  the  capital  stock,  and  after- 
wards ascertained  that  the  line  pointed  out 
by  the  vendor  to  him  was  not  the  true 
boundary  line;  that  In  fact  the  company 
owned  but  a  small  portion  of  the  water 
front   and    wharves    which    were    included 
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within  the  lines  pointed  out  by  the  vendor. 
The  court  held  that  the  purchaser  had  a 
right  to  rely  upon  the  representation  made 
by  the  vendor  as  to  the  boundary  line,  and 
if  the  representation  proved  to  be  untrue, 
and  the  vendee  was  Injured  thereby,  he  had 
a  cause  of  action. 

In  Freeman  v.  Gloyd,  43  Wash.  607,  86 
Pac.  1051,  the  court  considered  a  similar 
question  in  a  suit  to  rescind  a  contract,  and 
said:  "Kepresentations  involving  mere  mat- 
ters of  opinion  or  questions  of  judgment, 
as  much  within  the  knowledge  of  one  party 
as  the  other,  cannot  be  made  the  basis  of 
an  action  to  rescind  or  for  damages,  even 
when  not  in  accord  with  the  truth;  but  rep- 
resentations as  to  the  boundaries  of  land 
are  not  of  that  sort.  Such  representations 
are  regarded  as  representations  of  fact,  and 
the  owner,  if  he  undertakes  to  point  out  the 
boundaries  at  all,  must  point  them  out  cor- 
rectly, under  penalty  of  responding  In  dam- 
ages, or  an  action  of  rescission."  To  the 
same  effect  is  Lawson  v.  Vernon,  38  Wash. 
422,  80  Pac.  559,  107  Am.  St.  Rep.  880.  The 
following  additional  authorities  assert  the 
right  of  the  vendee  to  rely  upon  the  repre- 
sentations made  by  the  vendor  as  to  the  lo- 
cation or  boundaries  of  the  property:  Camp- 
bell V.  Prankem,  65  Ind. .  591 ;  Olson  v.  Or- 
ion, 28  Minn.  36,  8  N.  W.  878;  Castenholz  v. 
Heller,  82  Wis.  30,  51  N.  W.  432. 

[4]  If  the  vendor  does  not  undertake  to 
point  ont  the  location  or  boundary  lines  of 
property  be  seeks  to  sell,  the  vendee  must 
make  such  investigation  as  will  satisfy  him- 
self; but  If  the  vendor,  who  Is  presumed  to 
know,  iK>int8  out  the  particular  line  as  the 
boundary  of  his  land,  this  fact  relieves  the 
vendee  from  making  Independent  investiga- 
tion. 

[8]  In  Kirkland  v.  Lott,  2  Scam.  (111.)  13, 
33  Am.  Dec.  435,  the  plaintiffs  brought  an 
action  upon  a  promissory  note.  The  defense 
set  up  was  that  the  note  was  given  as  the 
purchase  price  of  certain  lots  of  land,  and 
that  plaintiffs  had  misrepresented  to  defend- 
ant the  location  of  the  lots.  The  court,  in 
treating  the  subject  under  consideration, 
said:  "If  the  plaintlfTs  had  made  no  rep- 
resentations as  to  the  location  of  the  lots, 
the  defendant  would  reasonably  have  sought, 
and  might  have  obtained,  correct  Informa- 
tion from  some  other  source;  and  It  Is  not 
for  the  plaintifl's  to  say  that  it  was  his  folly 
not  to  have  done  so,  when  their  representa- 
tions were  the  cause  of  his  omis.sion.  Cre- 
dulity on  his  part  is  no  excuse  for  fraud  on 
theirs." 

In  some  of  the  earlier  cases  Involving 
facts  similar  to  those  presented  in  this  in- 
stance, the  rule  of  caveat  emptor  was  ap- 
plied and  relief  denied.  But  the  courts  have 
abandoned  that  position,  and  now  hold  that 
where  fraud  enters  into  the  transaction  the 
rule  cannot  have  any  application;  and  it  is 
upon  this  theory  that  the  cases  cited  above 
were  determined.    See  Walsh  v.  Hall,  6G  N. 


C.  233,  overruling  Lytle  ▼.  Bird,  40  N.  O. 
222,  and  Credle  v.  Swindell,  63  N.  C.  805. 

A  court  of  equity  will  not  permit  the  land- 
owner to  say,  "It  is  true  I  pointed  out  the 
boundaries  of  my  property  to  the  intending 
purchaser,  but  he  ought  not  to  have  relied 
upon  my  statement."  The  purpose  of  such 
representations,  when  made,  is  apparent. 
The  California  Court  of  Appeals  has  ex- 
pressed Itself  upon  the  subject,  in  Eichel- 
berger  v.  Mills  Land  &  Water  Co.,  9  Cal. 
App.  628,  100  Pac.  117.  That  was  a  suit 
to  rescind  a  contract  on  the  ground  of  mis- 
representation. The  landowner  had  shown 
the  prospective  purchasers  over  the  land, 
which  was  represented  to  be  1,400  by  270 
feet  in  extent.  The  contract  was  made,  and 
the  purchasers  afterwards  discovered  that 
they  were  getting  land  1,400  by  170  instead. 
In  treating  the  subject,  the  court  said:  "The 
effect  of  these  findings  is  that  plaintiffs,  in- 
stead of  measuring  the  land,  and  for  them- 
selves ascertaining  the  dimensions  thereof, 
as  they  could  have  done,  chose  rather  to 
rely  upon  the  representations  of  defendant 
in  relation  to  the  same.  Were  they  Justified 
in  so  doing?  As  the  representations  were 
made  prior  to  the  transaction,  and  directly 
related  to  it,  it  must  be  presumed  that  they 
were  made  for  the  purpose  and  with  the  de- 
sign of  inducing  plaintiffs  to  enter  into 
the  contract.  Pomeroy's  Eq.  Jurlsp.  i  880. 
As  a  general  rule  the  owner  of  real  es- 
tate, in  the  absence  of  facts  showing  the 
contrary,  is  presumed  to  know  the  bound- 
aries and  area  of  his  land,  and  a  buyer 
Is  warranted  in  relying  upon  his  repre- 
sentations in  respect  to  such  facts.  It  is 
immaterial  whether  the  representations  as 
to  area  be  as  to  acreage  or  dimensions." 

Section  5063,  Revised  Codes,  provides  that 
a  iMirty  to  a  contract  may  rescind,  if  bis 
consent  was  obtained  by  fraud,  or  if,  through 
the  fault  of  the  other  party,  the  considera- 
tion for  the  obligation  fails,  in  whole  or  in 
part.  The  term  "fraud,"  as  used  above.  In- 
cludes: "2.  The  positive  assertion,  in  a  man- 
ner not  warranted  by  the  information  of  the 
person  making  it,  of  that  which  is  not  true, 
though  he  believes  it  to  be  true.  •  *  • 
5.  Any  otljer  act  fitted  to  deceive."  Rev. 
Codes,  i  4978.  The  question  of  good  or 
bad  faith  is  not  involved.  The  fraud  arises 
from  the  fact  that  the  statement  is  not  true; 
and  coming  from  one  who  ought  to  know 
whereof  he  speaks,  the  effect  of  his  state- 
ment is  to  deceive  the  intending  purchaser. 

In  Baughumn  v.  Gould,  45  Mich.  481,  8 
N.  W.  73,  the  facts  were  that  the  landowner 
pointed  out  a  lot  which  was  inclosed,  and 
represented  that  the  property  he  was  offering 
for  sale  included  all  the  ground  within  the 
inciosiire.  The  sale  was  made ;  but  the  pnr- 
cliaser  discovered  afterwards  that  a  portion 
of  the  ground  inclosed  belonged  to  a  third 
person.  The  court,  in  treatlus  the  subject, 
said:  "There  being  in  fact  a  misrepresentn- 
tlou,  though  made  innocently,  its  deceptive 
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Infloence  was  m  effective,  and  the  conse- 
quences to  Baughman  as  serious  in  respect 
to  actual  damage,  as  though  it  had  proceeded 
from  a  vicious  purpose.  The  result  was  a 
fraud  on  Baughman,  In  contemplation  of 
law,  and  It  entitled  him  to  contend,  in 
Gould's  action  for  the  purchase  money,  that 
the  damage  should  be  thrown  on  the  latter." 

Facts  practically  identical  are  disclosed 
in  Lynch  v.  Mercantile  Trust  Co.  (C.  C.)  18 
Fed.  486,  in  which  the  court  said:  "The  own- 
er of  property,  when  he  sells,  Is  presumed 
to  know  whether  the  representation  which 
he  makes  about  it  Is  true  or  false;  and  the 
positive  statement  thus  made  of  a  material 
fact,  If  false,  is  fraud  in  law.  A  purchaser 
trusts  in  the  owner's  statements,  and  the 
law  will  assume  that  the  owner  knows  his 
own  property  and  truly  represents  It.  So,  if 
an  injury  results  from  the  statement  of  a 
material  fact  which  influences  the  sale,  and 
not  from  the  statement  of  the  opinion  or  be- 
lief of  the  vendor,  an  action  will  lie.  If  the 
representation  is  false;  and  it  is  not  mate- 
rial whether  the  vendor  knew  to  be  false 
what  was  stated.  If  the  representation  as  to 
a  material  point  was  relied  on,  and  was 
stated  as  a  fact.  Intended  to  convey  the  im- 
pression that  the  party  had  actual  knowl- 
edge, the  vendor  cannot  plead  ignorance  as 
an  excuse,  if  the  statement  was  false." 

In  Hanson  v.  Tompkins,  2  Wash.  508,  27 
Pac.  73,  the  vendor  represented  to  the  in- 
tending purchaser  that  a  certain  lot  which  be 
was  offering  for  sale  contained  3Q%  acres. 
The  sale  was  completed;  but  the  purchaser 
afterwards  ascertained  that  the  lot  contained 
but  26V6  acres.  In  discussing  the  subject 
now  under  consideration,  the  court  said:  "If 
be  knew  the  lot  did  not  contain  36^  acres, 
and  represented  to  the  defendants  that  it 
did,  he  would  be  guilty  of  fraud  and  deceit ; 
but  if  he  did  not  know  it,  and  believed  that 
the  representations  he  made  were  true,  and 
defendants,  acting  upon  such  representations, 
were  damaged  because  It  eventuated  that 
they  were  not  true,  the  liability  of  the  plain- 
tiff would  be  the  same.  In  neither  case  will 
he  be  allowed  to  retain  the  benefit  flowing 
from  his  misrepresentation."  To  the  same 
effect  are  Banks  Grlfflth  v.  Hahl  (Tex.  Civ. 
App.)  129  S.  W.  400;  Foster  v.  Kennedy's 
Adm'r,  38  Ala.  359,  81  Am.  Dec.  66;  Chatham 
Furnace  Co.  v.  Moffatt,  above. 

The  rule  announced  by  section  4978,  Re- 
vised Codes,  above,  and  by  these  courts,  is 
not  a  new  one.  It  was  invoked  by  the  High 
Court  of  Chancery  of  England  In  1803,  in 
the  case  of  Ainslie  v.  Medlycott,  9  Ves.  Jr. 
13,  in  which  Sir  William  Grant,  Master  of 
the  Rolls,  used  this  language:  "No  doubt  by 
a  representation  a  party  may  bind  himself 
just  as  much  as  by  an  express  covenant.  If 
knowingly  he  represents  what  is  not  true,  no 
doubt  he  is  bound.    If,  without  knowing  tbat 


It  la  not  true,  he  takes  upon  himself  to  make 
a  representation  to  another,  upon  the  faith 
of  wbldt  tbat  other  acts,  no  doubt  he  is 
bound,  though  bis  mistake  was  perfectly  in- 
nocent" 

In  1835  Story  announced  tbe  same  role  as 
then  in  effect  in  this  country,  as  follows: 
"Whether  the  party,  thus  misrepresenting  a 
material  fact;  knew  it  to  be  false,  or  made 
the  assertion  without  knowing  whether  it 
were  true  or  false,  is  wholly  immaterial;  for 
the  affirmation  of  what  one  does  not  know 
or  believe  to  be  true  is  e<.ually,  in  morals 
and  law,  as  unjustifiable  as  tbe  affirmation 
of  what  is  known  to  be  positively  false. 
And  even  if  the  party  innocently  misrepre- 
sents a  material  fact  by  mistake,  it  is  equal- 
ly conclusive;  for  it  operates  as  a  surprise 
and  imposition  upon  the  other  party."  1 
Story's  Eq.  Jurisp.  {  193. 

[I]  Our  conclusion  is  that  the  plaintiffs 
have  shown  themselves  entitled  to  relief. 
There  is  no  contention  made  that  the  com- 
plaint does  not  state  a  cause  of  action.  Ap- 
parently court  and  counsel  treated  It  as  suf- 
ficient; for  tbe  merits  of  the  controversy 
were  tried,  and  plaintiffs  offered  evidence 
tending  to  show  that  they  had  restored  to 
defendant  everything  received  by  them  under 
the  contract,  although  there  is  no  specific 
allegation  in  the  complaint  tbat  tbey  had 
placed  the  defendant  in  statu  quo,  as  re- 
quired by  section  5065,  Revised  Codes,  and 
the  rules  of  pleading  in  actions  of  this  char- 
acter. 18  Ency.  Pi.  ft  Pr.  829;  16  Cyc.  235. 
The  defendant,  however,  answered  to  the 
merits,  and  we  are  inclined  to  treat  the  com- 
plaint as  amended,  in  view  of  the  record  as 
presented  to  us.  Neither  is  there  any  con- 
tention over  the  question  of  damages.  The 
cause  was  tried  upon  the  theory  that,  if 
plaintiffs  were  entitled  to  recover  at  all,  they 
were  entitled  to  claim  as  damages  for  the 
time  and  money  expended  by  them  In  im- 
proving the  property  and  caring  for  It.  Two 
Interrogatories  submitted  questions  to  the 
Jury  as  to  the  value  of  labor  performed  by 
plaintiffs  in  ploughing  some  of  the  land  and 
putting  up  bay.  A  third  Interrogatory  was 
also  submitted  and  answered:  but  it  Is  in- 
definite, and  we  are  unable  to  find  any  evi- 
dence to  support  the  finding  made. 

The  Judgment  and  order  are  reversed,  and 
the  cause  Is  remanded,  with  directions  to  al- 
ter a  decree  in  favor  of  the  plaintiffs  for  the 
cancellation  of  the  contract,  for  the  recovery 
of  $2,000,  part  payment,  with  interest  at  8 
per  cent  per  annum  from  July  27,  1910,  for 
the  further  sum  of  $590,  damages  as  found 
by  the  Jury's  special  findings  6  and  7,  and 
for  costs. 

Reversed  and  remanded. 

BRANTLY,  0.  J.,  and  SMITH.  J.,  ooncor. 


Digitized  by 


Google 


Mont) 


CHESTNUT  T.  SALES 


481 


CHESTNUT  ▼.  SALES. 

(Supreme  Court  of  Montana.     Jan.  27,  1912.) 

1.  Replevin  (H  58,  60*)— Complaint— Req- 
uisites. 

A  complaint  in  claim  and  deliverer  must 
allege  ownersliip  or  riglit  of  possession  in 
plaintiff  and  the  wrongful  seizure  and  deten- 
tion by  defendant. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent.  Dig.  §g  211-214,  219-222 ;  Dec.  Dig.  §§ 
5.8,  60.*] 

2.  Replevin  (§§  58,  60*)— Complaint-Req- 
uisites. 

A  complaint  filed  March  27th,  in  claim 
and  delivery,  which  alleges  that  on  March  11th 
and  prior  thereto  plaintiff  "was  and  now  is 
the  owner  and  entitled  to  the  possession"  of 
property  deRcril>ed,  that  defendant  is  wrongful- 
ly in  the.  pa<isession  thereof  and  since  March 
15th  has  wrongfully  detained  the  same,  that 
about  March  15th  plaintiff  demanded  of  de- 
fendant the  possession,  and  that  on  Maroli  11th 
defendant  unlawfully  seized  and  took  posses- 
sion, suificiently  alleges  that  plaintiff  was  the 
owner  or  entitled  to  the  posses.sion  of  the  prop- 
erty on  the  date  of  the  demand,  and  a  wrong- 
ful  seizure  and  detention  by  defendant. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent.  Pig.  §§  211-214,  211^222;  Dec.  Dig.  H 
58,  60.»] 

3.  Replevin   (f  60*)  —  Complaint  —  Req- 

UI.SITES. 

A  complaint  in  claim  and  delivery  which 
alleges  merely  a  wronsful  taking  is  sufficient 
where   the  original  taking  is  wrongful. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent.  Dig.  §|  219-222;    Dec.  Dig.  §  00. •] 

4.  Appeal  and  I'^rrob  (f  909*)  —  Review— 
Phesumptio.ns. 

The  court  on  appeal  from  a  judgment  for 
plaintiff  must  presume  that  he  established  the 
facts  which  his  evidence  fairly  tended  to  prove, 
and  that  every  disputed  question  of  fact  was 
resolved  in  his  favor. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  i  3675;   Dec.  Dig.  $  909.«] 

6.  Pbaudulent  Conveyances  (S  299*)— De- 
livery OF  Possession— SuFFiciENCT— Evi- 
dence. 

Evidence  held  to  justify  a  finding  that  a 
Bale  was  followed  by  an  immediate  delivery 
and  actual  change  of  possession  sufficient  to 
make  the  sale  valid,  notwithstanding  Rev. 
Codes,  {  6128.  providing  that  a  transfer  not 
accompanied  by  an  immediate  delivery  and  fol- 
lowed by  an  actual  and  continued  change  of  pos- 
session, is  fraudulent. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  i  885;  Dec.  Dig.  § 
299.*] 

6.  Fbaudclent  Conveyances  (J  15.S*)— Dk- 
LivBRY  OP  Possession— Si'FKiciENCY. 

Where  a  sale  was  followed  by  a  change  of 
possession  which  continued  for  over  five 
months.  Rev.  Codes,  |  6128,  making  a  transfer 
not  accompanied  by  an  immediate  delivery  and 
followed  by  an  actual  and  continued  change  of 
possession  fraudulent,  was  satisfied. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §|  470-478;  Dec.  Dig. 
i  153.*] 

7.  Evidence  (|  471*)— Opinion  Evidence- 
Conclusion  OF  Witnf;s8. 

A  witness  may  not  testify  as  to  the  com- 
mon understanding  of  the  community  as  to  the 
ownership  of  personal  property  in  controversy 
in  claim  and  delivery,  depending  on  the  ques- 
tion of  a  valid  sale;    but  whether  the  posses- 


sion of  the  buyer  Is  such  as  will  give  evidence 
to  the  world  of  his  claim  is  for  the  jury  under 
the  facts. 

[Ed.      Note. — For     other     cases,     see     Evi- 
dence,  Cent.  Dig.  }$  2149-2185;    Dec  Dig.  S 

8.  Trial  (§  133*)— Aboument  of  Counbkl— 
Instructions— Sufficiency. 

Where,  in  claim  and  delivery  against  a 
sheriff  seizing  plaintiff's  chattels  under  an  at- 
tachment against  a  third  person,  defendant's 
counsel  requested  the  court  to  charge  the  jury 
to  disregard  the  argument  of  plaintiff's  counsel 
referring  to  an  indemnity  bond  given  to  the 
sheriff  so  that  he  would  not  lose  anything  if  he 
lost  the  case,  a  charge  that  the  issue  was  as 
to  the  rightful  owner  of  the  property  at  the 
date  of  the  attachment,  and  that  if  plaintiff 
was  the  owner  and  in  possession  the  jury  must 
determine  the  damages  sustained  by  him.  suffi- 
ciently covered  the  request,  and,  in  the  absence 
of  further  objections,  defendant  could  not  com- 
plain of  the  argument. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  316;   Dec.  Dig.  §  133.*] 

9.  Appeal  and  Ebbob  (§  1060*)— Review— 
Habmless  Ebbob  —  Ebboneous  Argument 
OF  Counsel. 

Where,  in  an  action  in  claim  and  delivery 
against  a  sheriff  seizing  plaintiff's  chattels  un- 
der an  attachment  against  a  third  person,  the 
fact  that  the  sheriff  was  indemnified  was 
brought  to  the  attention  of  the  jury,  the  argu- 
ment of  plaintiff's  counsel  referring  to  the  in- 
demnity bond  given  the  sheriff  so  that  he  would 
not  lose  anything  if  he  lost  the  case  was  not 
prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  J  4135;    Dec.  Dig.  §1060.*] 

10.  Appeal  and  Ebbob  (§  925*)— Review— 
Pbesumptions. 

Where  a  verbatim  transcript  of  remarks  of 
counsel  complained  of  is  not  in  the  record, 
the  court  on  appeal  must  presume  that  the 
trial  court  correctly  ruled  on  the  objections  to 
the  remarks. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g  3734;  Dec.  Dig.  §  925.*] 

11.  Replevin  (f  76*)— Damages  fob  Deten- 
tion. 

Where,  in  claim  and  delivery  for  mules 
held  by  defendant  about  60  days,  plaintiff  tes- 
tified that  the  value  of  the  use  of  the  mules 
was  $2  per  day,  and  the  evidence  did  not  show 
the  cost  of  caring  for  the  animals,  a  finding  of 
$108  as  damages  for  the  detention,  rendered 
under  a  charge  authorizing  the  jury  to  allow 
plaintiff  the  value  of  the  use  of  the  mules  dur- 
ing the  detention  less  the  expense  of  caring 
for  them,  was  justified. 

[Ed,   Note.— For  other  cases,   see   Replevin, 
Cent.  Dig.  §§  ;«)5,  306;    Dec.  Dig.  |  7(i.*] 

12.  New  Trial  (S  108*)— Grounds-Newlt 
Discovered  Evidence. 

A  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  which  does  not  substantially 
weaken  the  case  of  the  successful  party  or 
strengthen  the  case  of  the  defeated  party,  is 
properly  denied. 

(Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  226,  227;  Dec.  Dig.  S  108.*J 

13.  Replevin  (|  107*)—Vebdict— Judgment. 

Since  the  purpose  of  an  action  in  claim 
and  delivery  is  to  recover  the  specific  chat- 
tels, and  since  it  is  only  in  case  a  delivery  can- 
not be  had  that  the  value  becomes  material,  a 
judgment  for  plaintiff  which  adjudges  that  he 
is  entitled  to  recover  the  po.sse.ssion  of  the 
chattels,  and  a  specified  sum  as  the  value  of 
the  property  in  case  delivery,  cannot  be  had. 


•For  other  cases  see  same  topic  and  section  NUMBEK  la  Dec,  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  iadexea 
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compliet  with  Rev.  Godei,  |  6700,  and  it  will 
not  be  dlstorbed  as  not  supported  bjr  the  ver- 
dict finding  for  plaintiff  and  that  he  is  entitled 
to  the  property  or  its  Talue,  fixed  in  a  specified 
•nm. 

[Ed.  Note.— For  other  cases,  see  Keplevin, 
Cent.  Die  H  896,  424-428;  Dec  Dig.  |  107.*1 

Appeal  from  District  Court,  Gallatin  Coun- 
ty;  W.  E.  O.  Stewart,  Judge. 

Action  by  Ben  Chestnut  against  A.  H. 
Sales.  From  a  Judgment  for  plaintiff,  de- 
feidant  appeala    Affirmed. 

Walter  Altken,  for  appellant  George  D. 
Pease,  for  respondent 


SMITH,  X  This  Is  an  action  in  claim  and 
delivery  to  recover  the  possession  of  two 
mules,  or  their  value  in  case  delivery  can- 
not be  had.  The  plaintiff  prevailed  in  the 
court  below,  and  defendant  appeals  from 
the  Judgment  and  also  from  an  order  deny- 
ing bis  motion  for  a  new  trial.  The  cause 
was  tried  to  a  jury.  The  defendant,  Sales, 
Is  the  sheriff  of  Oallatln  county,  and  seized 
the  animals  by  virtue  of  a  writ  of  attach- 
ment against  one  Terrlll.  The  complaint  al- 
leges that  "on  the  11th  day  of  March,  1911, 
and  prior  thereto,  plaintiff  was  and  now  Is 
tlw  owner  and  entitled  to  the  possession"  of 
the  two  mules;  that  "the  defendant  is  wrong- 
fully in  the  possession  of  the  same,  and 
since  the  15th  day  of  March,  1911,  has  wrong- 
fully and  unlawfully  detained  the  same  from 
the  plaintiff;  •  •  •  that  before  the  com- 
mencement of  this  action  and  about  the  15th 
day  of  March,  1911,  the  plaintiff  demanded 
of  the  defentUnt  in  writing  the  possession 
of  said  mules;  •  •  •  that  on  the  11th 
day  of  March,  1911,  defendant  unlawfully 
seized  and  took  possession  of  said  proper- 
ty." The  complaint  was  filed  on  March  27, 
1911. 

[1]  In  order  that  the  complaint  state  • 
cause  of  action,  it  must  not  only  allege  own- 
ersliip  or  right  of  possession  in  the  plaintiff, 
tmt  it  must  allege  the  wrongful  seizure  and 
detention  of  the  property  by  the  defend- 
ant Gallick  V.  Bordeaux,  31  Mont  328,  78 
Pac.  583;  Frank  y.  Symons,  35  Mont  56,  88 
Pac.  561;  Hickey  v.  Breen,  40  Mont  368, 
106  Pac.  881.  These  necessary  allegations 
are  found  in  the  complaint 

[2]  But  it  is  said  there  is  not  any  allega- 
tion that  the  plaintiff  was  the  owner  or  en- 
titled to  the  possession  of  the  property  on 
March  15,  1911,  the  date  of  the  demand. 
There  is,  however,  an  allegation  that  defend- 
ant unlawfully  seized  the  property  on  March 
11,  1911,  and  since  March  15,  1911,  has 
wrongfully  and  unlawfully  detained  posses- 
sion of  the  same  from  the  plaintiff.  These 
allegations,  we  think,  when  read  in  connec- 
tion with  the  averment  that  a  demand  was 
made  on  March  15, 1911,  are  a  suflScient  com- 
pliance with  tlie  rule  that  the  complaint 


must  allege  a  wrongful  selznre  and  deten- 
tion by  the  defendant,  when  t>oth  are  relied 
on  to  state  a  cause  of  action. 

[3]  When  the  original  taking  is  wrongful, 
the  complaint  need  not  allege  a  demand,  and 
a  complaint  alleging  merely  a  wrongful  tak- 
ing is  sufficient  34  Cyc.  1474;  Ladson  ▼. 
Mostowltz,  45  S.  C.  388,  23  S.  E.  49.  The 
rule  laid  down  in  Cameron  v.  Wentworth, 
23  Mont  70,  67  Pac.  648,  and  Chan  v.  Slat- 
er, 33  Mont  165,  82  Pac.  657,  that  plainUff 
must  plead  his  right  to  the  immediate  pos- 
session of  the  property  at  the  time  of  tiie 
commencement  of  the  suit  was  compiled 
with. 

[4-(}  2.  It  is  contended  that  the  evidence 
does  not  support  the  verdict  A&  the  cause 
was  decided  for  the  plaintiff,  it  must  be  pre- 
sumed that  he  established  those  facts  which 
the  evidence  on  his  part  fairly  tended  to 
prove,  and  tliat  every  disputed  question  of 
fact  was  resolved  in  his  favor.  There  are, 
however,  so  far  as  the  main  points  of  the 
case  are  concerned,  few  contradictions  In  the 
evidence.  Plaintiff  testified  that  on  the  7tb 
day  of  June,  1910,  he  bought  the  mules  of 
one  Barnard.  After  getting  possession,  be 
worked  them  for  a  while  and  then  sold  them 
to  Terrlll.  On  September  8,  1910,  he  bought 
them  back  from  Terrlll,  giving  him  a  clieck 
for  $310  and  credit  on  an  old  account  for 
$90.  He  then  put  them  to  hauling  grain  In 
charge  of  one  Gastineau,  whom  be  hired  to 
drive  them.  Hauling  was  done  for  Stiles, 
Duncan,  and  Johnson.  At  this  time  plain- 
tiff was  at  Lake  Basin  and  pie  mules  were 
at  Belgrade.  Gastineau  accounted  to  plain- 
tiff for  what  he  earned  with  the  mules  and 
plaintiff  paid  him  wages.  Gastineau  hauled 
grain  under  this  arrangement  until  about 
the  1st  of  December,  1910.  Plaintiff  wrote 
and  told  lilm  to  put  the  mnles  in  a  pasture 
and  paid  for  the  pasture,  where  the  moles 
remained  until  December  18,  1910,  when  at 
his  direction  they  were  put  In  another  pas- 
ture belonging  to  his  brother  Hiram.  They 
remained  In  this  pasture  imtll  February  18, 
1911,  plaintiff  paying  for  the  pasturage,  on 
which  latter  date  he  personally  took  them 
to  Belgrade.  He  also  testified:  "I  thought 
at  first  I  would  ship  them  to  Lewistown 
with  two  horses  belonging  to  me,  but  I  only 
had  a  Job  for  one  team.  Mr.  Terrlll  then 
said,  if  I  would  leave  them  there,  he  would 
take  care  of  them  for  me  for  tlie  use  of 
them,  so  I  let  him  tutve  them.  I  said:  'AH 
right  If  yon  will  take  care  of  them  for  the 
use  of  them  until  I  get  a  job  for  them,  you 
can  have  the  use  of  them.'  He  was  to  pay 
for  tlieir  feed  until  I  got  a  job  for  them. 
Tliat  arrangement  with  Terrlll  was  made 
about  the  18th  of  September  [February?]. 
At  that  time  I  told  him  If  be  was  offered 
my  price,  $440 — that  is,  before  I  could  get 
a  job  for  them — then  for  him  to  sell  them. 
He  took  the  mules  under  that  arrangement 
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and  kept  them  until  the  sheriff  attached 
theiu  on  the  11th  day  of  March.  I  was  In 
Lewistown  when  they  were  attached.  At 
the  time  I  bought  these  mules  back  from 
Mr.  TerriU  on  or  about  the  8th  day  of  Sep- 
tember, 1910,  I  rented  a  stable  from  Char- 
He  McDonald,  kept  them  at  Charlie  McDon- 
ald's stable  at  Belgrade.  I  kept  the  stable 
about  a  month  and  a  half.  I  paid  for  the 
feed  of  those  mules  and  the  two  head  of 
horses  that  Gastlneau  worked.  I  did  not 
make  the  contract  with  Stiles  to  haul  grain. 
TerrlU  made  the  contract — either  him  or 
B^rauk  Miller.  Stiles  knew  that  I  was  in 
the  transaction  when  we  put  the  teams  on 
to  hauling.  He  paid  Gastlneau  for  the 
hauling,  and  did  not  pay  any  to  Terrlll  for 
me.  I  was  in  Lake  Basin.  Terrill  never 
paid  me  anything  on  that  account.  He  was 
hauling  on  the  same  grain  at  the  same  time. 
Every  man  that  I  hauled  grain  for  with 
the  mules,  through  Gastlneau,  paid  me  or 
Gastlneau  direct.  There  was  no  payment  to 
Terrill  for  me  that  I  know  of.  He  never 
sent  me  any  money,  and  I  never  authorized 
him  to  collect  any  money  for  me  for  any 
grain  hauling.  During  that  time  Gastlneau 
said  he  hauled  some  grain  for  J.  W.  Black. 
That  was  my  work.  I  got  the  money  for  it 
from  Gastlneau.  I  don't  know  whether  he 
got  it  from  Black  or  Terrill.  I  authorized 
Gastlneau  to  make  contracts,  told  him  to 
haul  grain  as  long  as  he  could  get  any 
hauling  to  do.  During  the  time  be  was  haul- 
ing grain  I  did  not  authorize  Terrill  to  sell 
the  mules.  I  wrote  and  told  him  after  he 
got  through  hauling  with  them  to  sell  them 
then — I  don't  know  when  It  was — it  was 
after  he  got  through  hauling.  He  wrote 
and  told  me  they  were  getting  along  nicely 
with  the  hauling;  didn't  say  anytning  in 
particular  about  the  mules.  Gastlneau  work- 
ed independent  of  him.  They  just  appeared 
to  be  working  on  the  same  Job  together.  I 
borrowed  a  wagon  from  Mr.  McDonald  and 
one  from  McNeice.  It  was  their  wagons 
that  were  in  my  possession.  I  beard  Ter- 
rill put  the  mules  up  for  sale,  but  I  didn't 
authorize  him  to  do  tliat.  I  didn't  know 
when  he  was  going  to  have  a  sale.  After 
the  sale  was  over,  I  heard  that  be  put  them 
up.  Terrill's  sale  was  on  November  22d. 
The  mules  were  in  Gastlneau's  possession  at 
that  time.  I  guess  Terrill  had  some  teams 
on  what  jobs  I  did.  My  brother  told  me  he 
offered  the  mules  for  sale.  During  the  time 
the  mules  were  in  Terrill's  possession,  aft- 
er the  18th  of  February,  he  had  authority  to 
sell  them  if  he  got  what  I  asked  for  them." 
Gastlneau  testified:  "During  the  time  that 
I  was  using  the  mules  I  was  working  for 
the  plaintiff,  and  he  was  paying  me.  After 
-he  8th  of  September,  and  as  long  as  I  had 
them,  the  mules  were  in  my  possession.  Ter- 
rill had  nothing  to  do  with  them.  I  was 
not  working  fur  him  in  any  capacity,  and 
I  did  not  accept  any  orders  from  him.    Ter- 


rill told  me  to  go  to  Black's.    He  collected 
the  money  for  the  job  and  paid  me." 

Stiles  testified:  "TerriU  engaged  to  haul 
the  grain,  in  this  way;  He  said,  'I  want  to 
put  in  two  four-horse  outfits  to  haul;'  and 
that  was  one  of  the  teams  that  the  mules 
were  put  on.  Gastlneau  was  driving  them. 
The  first  payment  that  was  made  was  to 
Terrill,  but  be  said  it  was  for  Ben  Chest- 
nut Besides  TerriU  and  Gastlneau,  Brown- 
ell,  Saisbory,  and  Miller  were  hauling.  All 
of  these  kept  track  of  the  amount  of  grain 
each  hauled,  and  the  tickets  were  delivered 
to  me  and  showed  upon  their  face  who  haul- 
ed the  grain." 

Wllbarn  testified:  "Last  fall  on  my  place 
I  pastured  :wo  mules  and  two  horses  and 
collected  the  pasturage  from  Ben  Chestnut." 

Hiram  Chestnut,  plaintiff's  brother,  tes- 
tified: "I  think  I  kept  the  mules  about  a 
month,  and  then  Ben  Chestnut  came  and  got 
them  and  settled  for  their  keep  and  care 
while  I  had  them.  He  told  me  I  could  put 
them  up  for  sale  and  sell  tbem  if  I  could 
get  the  right  price,  |500,  for  mules  and  har- 
ness." 

Brown  testified  for  the  defendant:  "As 
auctioneer  I  held  a  sale  for  Terrlll;  sold 
this  team  of  mules.  It  was  Terrill's  sale, 
and,  when  I  put  them  up,  I  thought  they 
were  Terrill's.  I  told  Gastlneau,  'I  want . 
to  buy  those  mules;'  and  he  said,  'You  see 
Terrlll,  and  you  can  get  them.' " 

Defendant  also  offered  in  evidence  a  paper 
signed  by  Terrill,  which  reads  i^s  follows: 
''March  13,  1811.  Regarding  the  span  of 
mules  attached  by  the  Belgrade  Company, 
Limited,  will  say  that  the  said  mules  be- 
long to  Ben  Chestnut,  and  does  not  belong 
to  me,  and  I  have  had  no  claim  on  them 
whatever  since  the  said  Ben  Chestnut  bought 
them;  only  being  hired  to  feed  tbem  the 
last  three  weeka.  These  mules  were  bought 
from  me  and  paid  for  about  the  lOtb  of 
October,  1910." 

Plaintiff's  counsel  admitted  that,  if  Mr. 
Black  were  present  at  the  trial,  be  would 
testify  that  in  November,  1910,  he  made  a 
contract  with  Terrill  for  the  hauling  of 
Black's  grain  and  paid  Terrill  for  it,  and 
that  he  knew  nobody  else  m  the  transaction; 
also,  that  Terrill  '.n  the  ^'lauling  of  said  grain 
used  the  mules  n  controversy,  and  said  to 
Black  that  the  mules  were  his,  and  that  he 
owned  them. 

Appellant  contends  that  upon  the  fore- 
going state  of  facts  the  case  comes  clearly 
within  the  provision  of  section  6128,  Revised 
Codes,  relating  to  fraudulent  conveyances, 
"and  therefore  the  question  became  one  of 
law  for  the  court  and  not  one  of  fact  for  the 
jury."  Counsel  says  In  his  brief:  "There 
may  be  some  question  as  to  whether  or  not 
there  was  an  'Immediate'  change  of  posses- 
sion; likewise  a  question  as  to  the  'actual' 
change  of  possession,  but  there  can  be  no 
question  whatever  that  there  was  no  'con- 
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tinued*  change  of  possession.  And  we  are 
not  contending  tbat  the  'continued'  cbange 
of  possession  contemplated  by  the  statute 
Is  sucti  that  the  property  sold  shall  never 
again  come  Into  the  iMssession  of  the  vendor. 
The  fallacy  of  such  a  contention  was  plain- 
ly pointed  out  in  the  case  of  Dodge  t.  Jones, 
7  Mont  121,  14  Pac.  707;  but  the  admitted 
facts  in  this  case  lead  irresistibly  to  the  con- 
clnsion  that  there  was  no  such  cbange  of 
possession  as  is  necessary  to  make  the  trans- 
action good  against  the  creditors  of  the 
vendor  according  to  the  rule  laid  down  in 
that  case."  We  quote  from  the  opinion  of 
Mr.  Chief  Justice  McConnell  In  the  case  cited 
by  counsel:  "The  statute  provides  that  there 
shall  be  an  'immediate'  delivery,  and  there 
shall  be  an  'actual'  change  of  possession, 
and  this  change  shall  be  a  'continued'  one. 
But  continued  how  long?  We  think  for  a 
reasonable  length  of  time,  such  a  length  of 
time  as  will  preclude  the  idea  that  the 
sale  is  a  colorable  one." 

In  the  present  case  the  Jury  has  found 
that  the  sale  was  followed  by  an  "immedi- 
ate" delivery  and  an  "actual"  change  of  pos- 
session. They  also  found  by  their  verdict  In 
favor  of  the  plaintiflT  that  there  was  a  "con- 
tinued" change  of  possession.  Was  this  find- 
ing justified?  We  think  so.  If  there  was  a 
change  of  possession  at  all,  it  continued  for 
over  five  months.  We  think  this  sufficient  to 
satisfy  the  statute,  as  a  matter  of  law,  un- 
der the  circumstances  shown  by  the  record. 
Moreover,  the  Jury  was  repeatedly  advised 
by  the  court  that,  before  they  could  find  in 
favor  of  the  plaintiff,  they  must  determine 
that  there  was  an  immediate  delivery  of 
the  property,  followed  by  an  actual  and  con- 
tinued change  of  possession. 

[71  3.  FlaintifT  was  asked  on  cross-exam- 
ination: "Was  it  generally  known  that  you 
were  the  owner  of  the  mules?"  Stiles  was 
asked:  "Didn't  you  suppose  Gastineau  was 
working  for  Terrlll?"  The  witnesses  were 
not  allowed  to  answer.  It  is  now  contended 
that  "testimony  covering  the  common  under- 
standing of  the  community  as  to  the  owner- 
ship of  the  proi)erty  in  controversy  was  com- 
petent" Kipp  V.  Silverman,  25  Mont  206, 
64  Pac.  884,  and  Cobban  v.  Hecklen,  27  Mont 
245,  70  Pac.  805,  are  cited  as  authority  for 
the  contention.  These  cases  simply  hold 
that  a  wide  range  for  cross-examination 
should  be  permitted.  Dodge  v.  Jones,  supra, 
is  also  cited  to  the  point.  In  that  case 
the  opinion  of  the  court  in  Stevens  v.  Irwin, 
15  Cal.  503,  76  Am.  Dec.  500,  is  cited  with 
approval,  wherein  Mr.  Justice  Baldwin  said: 
"It  (possession]  must  be  such  as  to  give 
evidence  to  the  world  of  the  claims  of  the 
new  owner."  The  case  falls  '.ar  sbort  of 
holding  that  the  general  understanding  In 
the  conmiiuilty  is  competent  evidence.  The 
public  generally  might  not,  and  probably 
would  not  know  anything  of  the  facts. 
Whether  the  possession  is  such  as  will  give 


evidence  to  the  world  of  the  claims  of  the 
new  owner  is  a  question  to  be  decided  by 
the  Jury  after  bearing  the  facts  In  the 
instant  case. 

Defendant  offered  to  prove  by  the  witness 
Brown  "that  during  all  the  time  tbat  the 
mules  were  driven  by  Oastineau  and  up  to 
the  time  of  the  attachment  it  wa^  generally 
understood  and  believed  in  Belgrade,  and 
in  the  country  where  the  mules  were  being 
used  and  stabled,  that  said  mules  were  the 
property  of  Terrlll,  and  nobody  else."  The 
court  refused  to  receive  the  evidence,  and 
error  is  assigned  on  the  ruling.  What  haa 
Just  been  said  disposes  of  this  assignment. 

[II  4.  During  the  course  of  the  argument 
of  plaintiff's  counsel,  Mr.  Aitken,  defendant's 
attorney,  addressing  the  court,  said :  "The 
counsel  for  the  plaintiff  having  referred  to 
an  indemnifying  bond  alleged  to  have  been 
given  by  the  Belgrade  Company,  Limited,  to 
the  defendant,  and  having  stated  :o  the  Jury 
that  the  Belgrade  Company,  Limited  [def^id- 
ant?],  wouldn't  be  out  anything  if  it  [he?] 
lost,  the  counsel  for  the  defendant  excepts  to 
the  remarks  of  counsel,  and  respectfully  asks 
the  court  to  instruct  the  Jury  to  disregard 
them.  The  Court:  Gentlemen  of  the  Jury, 
I  don't  remember  exactly  the  remarks  a* 
stated,  but  the  issue  to  be  determined  in 
this  case  is:  Who  was  the  rightful  owner 
of  the  property  on  the  date  that  the  attach- 
ment was  made?  The  sheriff  stands  as  the 
defendant  in  this  case;  of  course,  the  testi- 
mony is  there  that  It  was  attached  by  him 
on  a  claim  of  the  Belgrade  Company,  and 
the  other  issue  would  be  determined  in  case 
you  find  that  the  plaintiff  Ben  Chestnut  was 
in  pos-session  of  the  property,  and  what  dam- 
age he  would  sustain  by  them  keeping  the 
property  during  that  time."  We  think  this 
ruling  was  sufficient  to  cover  the  request 
of  counsel. 

[9]  Moreover,  we  are  not  satisfied  that  any 
prejudice  could  result  from  Information  thus 
conveyed  as  to  who  was  the  real  party  in- 
terested in  defending  the  action,  in  view  of 
the  fact  that  the  Jury  already  had  knowl- 
edge that  the  Belgrade  Company,  Limited, 
was  the  attaching  creditor. 

[18]  No  verbatim  transcript  of  the  remarks 
of  counsel  is  in  the  record,  and,  in  the  ab- 
sence of  knowledge  on  oiu*  part  of  what 
was  actually  said,  we  must  presume  tbat  the 
trial  court  correctly  ruled. 

[11]  5.  The  court  instructed  the  Jury  (in- 
struction 5)  that,  if  they  .'ound  for  the  plain- 
tiff, they  could  allow  him  tlie  value  of  the 
use  of  the  mules  from  March  15,  1911,  to 
the  time  of  che  trial  (May  16,  liUl),  less  the 
expense,  if  any,  of  feeding  and  caring  for 
them.  The  jury  allowed  $108,  and  it  is 
claimed  that  this  finding  is  not  Justified. 
Plaintiff  testified  tbat  the  value  of  tiie  use 
of  the  animals  was  $2  per  day.  Our  atten- 
tion has  not  been  directed  to  any  evidence 
I  touch  ing  the  expense  of  keeping  them.    They 
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were  held  by  the  defendant  for  about  flO 
days.    We  tblnk  tbe  finding  was  Justified. 

[12]  6.  In  support  of  bis  motion  for  a  new 
trial,  defendant  presented  the  affidavits  of 
George  Moody  and  t.  S.  Stiles.  Moody  de- 
dared  that  Gastlnean  delivered  a  load  of 
grain  for  StUes  at  the  Fisher  Mills  In  Bel- 
grade on  the  morning  of  September  10,  1910, 
at  abont  the  hour  of  9  o'dock,  and  that  he 
was  driving  the  moles  at  the  time.  StUes 
made  affidavit  that  Gastlneau  hauled  some 
of  his  (Stiles')  grain  to  the  Fisher  Mill  on 
September  10,  1910,  and  that  said  grain  must 
have  been  loaded  at  the  Stiles  farm  on  the 
ttth  of  September.  Not  anything  set  forth 
In  either  of  these  affidavits,  including  tbe 
elevator  receipt  dated  September  10,  1910, 
attached  to  that  of  Moody,  tends  in  any  sub- 
stantial degree  to  weaken  the  plaintHTs  case 
or  strengthen  the  defendant's.  The  elevator 
receipt  rather  has  a  tendency  to  corroborate 
Che  evidence  of  plalntifTs  witnesses.  It  re- 
cites, "Received  of  T.  S.  Stllea,  by  Chestnut, 
O." — evidently  referring  to  the  plaintiff  and 
Gastlneau. 

[It]  7.  Tbe  verdict  rendered  reads  as  fol- 
lows: "We,  the  Jury  in  the  above-entitled  ac- 
tion, find  the  Issues  in  favor  of  the  plaintiff, 
and  find  that  the  plaintiff  la  entitled  to  the 
recovery  of  the  personal  property  described 
tn  the  complaint,  or  its  value,  which  is  fixed 
and  assessed  by  us  at  the  sum  of  $440;  and 
we  further  find  that  the  plaintiff  is  entitled 
to  damages  assessed  by  us  at  the  sum  of 
$108."  The  Judgment  recites  "that  the 
plaintiff  do  have  and  recover  of  tbe  defend- 
ant the  possession  of  the  mules  [describing 
them];  and.  In  case  delivery  cannot  be  bad 
of  said  property,  then  that  plaintiff  do  have 
and  recover  of  the  defendant  the  sum  ot 
$440,  the  value  of  the  property."  It  is  con- 
tended that  the  verdict  does  not  support  tbe 
Judgment,  for  the  reason  that  the  former 
gives  the  right  to  pay  the  value  and  retain 
the  property,  while  the  latter  provides  for 
the  payment  of  tbe  value  only  in  case  a  de- 
livery cannot  be  had.  The  Judgment  is  a 
proper  one  in  a  case  of  this  nature.  The 
•tatnte  (section  6760,  Revised  Codes)  pro- 
vides Inter  alia  that,  if  the  verdict  of  the 
Jnry  In  an  action  for  the  recovery  of  spe- 
dflc  personal  property  be  in  favor  of  the 
plaintiff,  tbe  Jury  "shall  find  tbe  value  ot 
the  property."  The  purpose  of  such  an  ac- 
tion is  to  recover  tbe  specific  property  in 
controversy,  and  It  is  only  in  case  a  deliv- 
ery cannot  be  bad  that  tbe  value  becomes 
material.  It  Is  the  duty  of  the  court  to  pro- 
Tide,  in  Its  Judgment,  that  in  case  the  prop- 
erty cannot  be  recovered,  tbe  party  entitled 
thereto  shall,  in  lieu  thereof,  recover  Its 
Talne.  This  was  done  in  tbe  case  at  bar. 
The  section  of  tbe  statute  Just  cited  also 
provides  that  failure  to  find  all  tbe  facts 
mentioned  therein  shall  not  Invalidate  the 
▼erdlct 


We  find  no  error  in  the  record.   The  Jndg 
ment  and  order  are  affirmed. 
Affirmed. 

BRANTLT,  iX  J.,  and  HOIiLOWAZ,   J., 

concur. 


9S  Kan.  487) 
SCHOONOVER  v.  SCHOONOVER  et  aLt 
(Supreme  Court  ot  Kansas.     Feb.  10,  1912.) 

(Bvllahua  iy  the  Court.) 
SPKcmo  PxaroauAROs  (|  86*)— Contract  to 

Devise. 

Where  one  has  rendered  services  to  anoth* 
er  under  an  oral  agreement  that  be  la  to  be 
compensated  by  the  devise  of  real  estate,  tbe 
contract  may  be  enforced  Irrespective  of  tbe 
question  of  possession,  where  tbe  services  are 
of  such  a  character  that  their  value  in  money 
cannot  be  latiafactorily  determined. 

[Bd.  Note.— For  other  cases,  see  Specifie 
Performance,  Cent  Dig.  S|  223,  224;  Dec.  Dig. 
8  86.»] 

Appeal  from  District  Court,  Klngmao 
County. 

Action  by  D.  L.  Schoonover  against  Frank 
Schoonover  and  others.  Judgment  for  plain- 
tiff, and  defendant  Fhoebe  Fatton  appeals. 
Affirmed. 

John  McKenna,  for  appellant.  J.  Q.  Jen- 
kins, H.  E.  Walter,  John  H.  Connaugbton, 
C.  C.  Calkin,  and  Geo.  I<.  Hay,  for  appel- 
lees. 

MASON,  J.  In  1885  Samuel  Leeper,  Sr., 
a  widower,  was  the  owner  of  a  tract  of 
land  on  which  he  lived.  In  that  year  his 
daughter  Mary  Schoonover  (with  her  hus- 
band) began  living  with  him,  and  after  he 
died,  in  September,  1804,  she  continued  in 
the  occupancy  of  the  land  until  her  own 
death,  In  May,  1909,  after  which  her  heirs 
held  possession.  In  November,  1909,  an 
action  was  brought  for  partition,  in  which 
a  controversy  was  tried  between  Phoebe  Pat- 
ton,  a  daughter  of  Samuel  Ijeeper,  Sr.,  who 
claimed  an  interest  in  the  property  as  bis 
heir,  and  Mary  Schoonover's  heirs,  who 
claimed  to  own  It  all,  first  in  virtue  of  an 
oral  contract  between  her  and  her  father 
that  he  was  to  devise  the  property  to  her  in 
consideration  of  her  caring  for  him  during 
the  remainder  of  bis  life,  and  second  by  rea- 
son of  tbe  15-year  statute  of  limitations. 
The  trial  court  found  In  favor  of  the  heirs 
of  Mary  Schoonover,  and  Phoebe  Patton  ap- 
peals. 

Full  findings  of  fact  were  made.  Some  of 
these  are  attacked  by  the  appellant  as  not 
supported  by  the  evidence,  particularly  those 
to  the  effect  that  such  a  contract  was  made, 
and  that  Mary  Schoonover  performed  her 
part  of  It  The  evidence  in  this  regard  was 
not  as  explicit  as  might  be  desired,  but  we 
think  It  was  sufficient  to  present  an  issue  of 
fact  for  the  determination  of  the  trial  court, 


«Vor  other  cum  m*  mud*  topic  and  aactioa  NIIMBER  In  Dee.  Dig.  A  Am.  Dls.  Ksy  No.  Sarlea  *  Rep'r  indexes 


t  Rehearing  denied. 


Digitized  by 


Google 


486 


121  PACIFIC  BEPOSTBB 


(Kaiu 


and  tbat  all  of  the  findings  must  stand.  It 
Is  said  tbat  an  oral  contract  for  tbe  convey- 
ance of  real  estate  can  only  be  proved  by 
clear  and  satisfactory  evidence,  but  wbetber 
tbe  evidence  is  of  tbat  cbaracter,  wbere  It 
bas  substantial  probative  force,  Is  for  tbe 
trial  court  to  detenDin&  Wooddell  t.  All- 
brecbt,  80  Kan.  730,  104  Pac.  559. 

Tbe  findings  will  therefore  be  spoken  of 
as  tbe  established  facts  of  the  case.  The 
principal  question  of  law  arising  upon  them 
Is  whether  there  was  such  a  performance 
of  the  oral  contract  on  the  part  of  Mary 
Schoonover  as  to  take  It  out  of  the  opera- 
tion of  tbe  statute  of  frauds.  Gen.  Stat  1809, 
i  8838.  She  lived  with  her  father  from  1885 
to  1894,  taking  care  of  him  during  that  time. 
In  1890  he  was  adjudged  to  be  feeble  mind- 
ed, and  a  guardian  of  his  person  and  estate 
was  appointed.  After  bis  death,  she  made 
various  Improvements  upon  tbe  land — ^build- 
ing a  bam,  an  addition  to  the  house,  and 
some  fencing;  tbe  total  cost  amounting  to 
about  $510.  The  appellant  relies  upon  the 
doctrine  that  possession,  in  order  to  take  a 
case  out  of  the  statute  of  frauds,  must  be 
notorious,  exclusive,  and  In  pursuance  of  the 
contract  (Baldwin  v.  Baldwin,  73  Kan.  39, 
84  Pac.  568.  4  L.  R.  A.  [N.  S.]  957),  and 
maintains  that  here  the  possession  of  Mary 
Schoonover  was  not  of  this  kind,  because  it 
was  shared  with  her  father  until  his  death, 
and  thereafter  was  constructively  shared  by 
her  co-tenants,  she  being  one  of  several  heirs. 
It  may  be  sufficient  to  say  that  her  posses- 
sion was  at  all  times  as  exclusive  as  the 
terms  of  the  contract  would  permit  (Taylor 
V.  Taylor,  79  Kan.  161,  99  Pac.  814),  or  the 
drcumstances  of  the  case  allow.  But  a  con- 
tract of  this  sort  is  subject  to  a  somewhat 
difTerent  rule  from  that  applicable  to  an  or- 
dinary parol  contract  for  the  conveyance  of 
land.  The  courts  are  not  in  entire  agree- 
ment, but  by  the  weight  of  authority,  and 
as  we  think  In  accordance  with  the  reason  of 
tbe  matter,  where  one  has  rendered  person- 
al services  to  another  under  an  oral  agree- 
ment for  compensation  by  the  devise  of  real 
estate,  the  contract  may  be  enforced  irre- 
spective of  tbe  question  of  possession,  where 
the  services  are  of  such  a  character  that 
their  money  value  cannot  I>e  satisfactorily 
estimated.  This  accords  perfectly  with  the 
principle  tbat  tbe  statute  of  frauds  is  not 
enforced  against  one  who  in  reliance  upon 
an  oral  contract  bad  so  far  acted  upon  it 
that  he  cannot  be  restored  to  his  original 
situation,  and  cannot  be  adequately  com- 
pensated in  damages.  Clearly  services  per- 
formed under  an  agreement  to  care  for  a 
person  until  bis  death  may  be  of  such  a 
nature  tbat  It  is  practically  Impossible  to 
determine  tbeir  reasonable  value  in  money. 
Tbe  inquiry  in  each  case  must  be  whether 
they  are  of  that  kind.    Here  we  think  they 


were,  because  ot  their  personal  c^taracter^ 
the  time  over  which  they  were  extended, 
the  fact  that  Iklrs.  Schoonover  and  her  bus- 
band  were  required  to  make  their  home  with, 
her  father,  necessarily  conforming  their 
plans  and  manner  of  life  to  this  situation, 
and  his  condition  in  his  later  years.  Bless  r. 
Blizzard,  86  Kan.  230,  120  Pac.  351.  The 
cases  bearing  on  the  question  are  collected  in 
notes  in  15  L.  B.  A.  tN..  S.)  466,  and  102  Am. 
St   Rep.  241. 

In  view  of  this  conclusion  we  need  not  de- 
termine whether  an  adverse  possession  for 
15  years  bad  been  held  by  Mrs.  Schoon- 
over and  her  heirs.  A  point  is  sought  to  be 
made  against  them  on  the  ground  that  she 
obtained  deeds  from  two  of  tbe^  heirs  of 
her  father,  and  tried  to  get  one  from  the 
appellant  This  did  not  imply  an  admission 
on  her  part  that  she  was  not  the  owner  of 
the  property.  She  had  no  record  title,  and 
it  was  natural  that  she  should  desire  deeds 
from  the  heirs  of  the  person  la  whom  tbe 
record  showed  tltl&  "The  effect  of  the  ac- 
ceptance of  a  deed  to  an  outstanding  inter- 
est by  one  in  possession  under  a  claim  of 
ownership  must  be  interpreted  according  to 
the  surrounding  circumstances."  Sparks  t. 
Bodensick,  72  Kan.  5,  10,  82  Pac.  463. 

The  Judgment  Is  affirmed.  All  the  Jua- 
tlces  concurring. 


«S  Ku.  4U) 

MARQUIS  T.  IRELAND,  Sheriff,  et  aL 
(Supreme  Court  of  Kansas.     Feb.  10,  1912.) 

(BvUaim  hv  tK«  Court.) 

1.  Attachubnt   (§  175*)— Bond— Sufficien- 
cy—CoLLATERAi,  Attack. 

The  levy  of  an  attachment  is  not  subject 
to  collateral  attack  on  the  ground  that  the 
bond  bears  the  signatures  only  of  the  plaintiff 
and  a  state  bank,  assuming  that  the  bank's  sig- 
nature is  void  because  of  its  want  of  power  to 
assume  liability  upon  such  an  instrument 

[Ed.  Note.— For  other  cases,  see  Attachment 
Dec.  Dig.  {  175.*] 

2.  Appeal  and  Ebbob  (|  1071*)— Review— 
Harmless  Errob— Pindinqs  of  Coubt. 

The  fact  tbat  in  a  trial  without  a  jury  the 
court  refused  to  state  in  writing  the  conclu- 
sions of  fact  found  separately  from  the  conclu- 
eions  of  law,  upon  seasonable  request,  is  not 
a  ground  for  the  reversal  of  the  judgment 
where  it  is  not  shown  that  the  refusal  resulted 
in  any  substantial  prejudice  to  the  losing  party. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $S  4234-4239;  Dec.  Dig.  t 
1071.*] 

Appeal  from  District  Court,  linn  County. 

Action  by  William  Marquis  against  J.  C. 
Ireland,  as  sheriff  of  Linn  county,  and  an- 
other. Judgment  for  defendants,  and  plain- 
tiff appeals.    Affirmed. 

James  D.  Shoddy  and  John  A.  Hall,  for  ap- 
pellant B.  C.  Garrison,  Park  B.  Puisifer, 
and  Chas.  L.  Hunt,  for  appellees. 
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MASON,  J.  The  ParUn  &  Orendorff  Plow 
Company,  a  corporation,  sued  B.  F.  Myers  In 
Ottawa  county,  and  caused  an  attachment  to 
be  issued  to  Linn  county  and  levied  upon 
land  there.  Judgment  was  rendered  In  favor 
of  the  plaintiff,  ordering  the  sale  of  the  at- 
tached property.  An  order  of  sale  was  Is- 
sued to  the  sheriff  of  Linn  county,  who  was 
proceeding  to  sell  the  land  when  William 
Marquis  brought  an  injunction  suit  against 
the  sheriff  and  the  plow  company  to  restrain 
the  sale  upon  the  ground  that  be  was  the 
owner  of  the  land  and  that  the  attachment 
proceedings  were  void.  The  petition  in  the 
injunction  action  alleged  that  at  the  time  of 
the  attachment  Marquis  and  flyers  owned 
the  land  together,  in  the  proportion  of  80.58 
to  19.42,  but  that  since  the  levy  Marquis  had 
purchased  the  interest  of  >ryer8.  An  amend- 
ment to  the  petition  asked  that  the  court  de- 
termine the  extent  of  the  interest  of  Marquis 
in  the  land.  Upon  a  trial,  the  court  found 
that  Marquis  was  the  owner  of  an  undivided 
interest  amounting  to  539/1000,  and  that  the 
plow  company  had  a  valid  Hen  under  the  at- 
tachment upon  the  remaining  461/1000,  as 
the  property  of  Myers.    Marquis  appeals. 

The  appellant  maintains  that  the  attach- 
ment was  void  upon  various  grounds,  which 
will  be  stated  and  considered.  The  affidavit 
was  verified  by  an  attorney,  without  stating 
why  It  was  not  made  by  an  officer  or  mem- 
ber of  the  corporation.  The  statute  specif- 
ically authorizes  it  to  be  made  by  an  attor- 
ney of  the  plaintiff.  Civ.  Code,  §  191  (Gen. 
St.  1909,  S  5784).  Where  the  plaintiff  la  a 
corporation,  there  is  no  occasion  for  a  fur- 
ther showing  as  to  why  the  attorney  makes 
it  Homlck  V.  U.  P.  Railroad  Co.,  85  Kan. 
568,  118  Pac.  60.  In  the  title  of  the  case, 
given  as  a  heading  for  the  affidavit,  the 
name  of  the  county  was  left  blank,  but  the 
affidavit  was  immediately  preceded  by  the 
words  "State  of  Kansas,  County  of  Ottawa, 
88."    The  omission  was  unimportant. 

The  obligation  assumed  by  the  signers  of 
the  bond  for  attachment  was  expressed  by 
these  words:  "We  •  *  •  hereby  under- 
take to  the  said  *  *  *  in  the  sum  of 
twelve  thousand  dollars,  that  the  plaintiff 
shall  pay  the  said  Benjamin  F.  Myers  all  the 
damage  which  he  ♦  *  •  may  sustain," 
etc.  The  appellant  contends  that  the  bond 
does  not  run  to  any  one.  We  think  It  suffi- 
ciently Indicates  Myers  as  the  obligee.  The 
only  signature  to  the  bond,  other  than  that 
of  the  plow  company,  was  "The  State  Bank 
of  Delphos,  Delphos,  Kansas,  by  Geo.  N. 
Billings." 

[1]  The  argument  is  made  that  a  state 
bank  has  no  authority  to  sign  such  a  bond, 
ttiat  its  signature  was  for  that  reason  a  nul- 
lity, that  the  bond  was  void  for  want  of 
surety,  and  that  the  attachment  was  void 
for  want  of  a  bond.  There  are  cases  holding 
that  under  statutes  similar  to  ours  the  fail- 
ure to  give  a  bond  renders  an  attachment 
wholly  void.    Tiffany  v.  Lord,  65  N.  Y.  310; 


Hlsler  V.  Carr,  84  Cal.  641,  646;  Louisville, 
New  Albany  &  Chicago  Railway  Company  v. 
Lake,  5  Ind.  App.  450,  32  N.  Bl  590.  But 
there  are  also  cases  holding  such  omission 
to  be  merely  an  irregularity.  O'Farrell  et  al. 
V.  Stockman,  19  Ohio  St.  296.  See,  also, 
note,  35  L.  R.  A.  778-779,  and  note,  9  Ann. 
Cas.  708.  This  question  need  not  be  here 
determined.  Conceding  that  the  bank  was 
not  bound  (4  Cyc.  535,  note  0),  and  not  con- 
sidering whether  the  agent  who  attached  the 
bank's  signature  rendered  himself  personally 
liable  (4  Cyc.  535,  note  7).  the  bond  was 
not  a  nullity.  The  plaintiff  in  the  attach- 
ment action  by  signing  the  bond  assumed  an 
obligation  beyond  that  to  which  he  would 
otherwise  have  been  subject.  Drake,  At- 
tachment, {  114.  Such  a  bond  was  not  abso- 
lutely void  (Ottawa  V.  Johnson,  73  Kan.  1C5, 
84  Pac.  749),  and  therefore  did  not  expose 
the  subsequent  proceedings  to  a  collateral  at- 
tack. 

Complaint  Is  made  of  the  rejection  of  evi- 
dence offered  by  Marquis  on  the  issue  as  to 
the  ownership  of  the  land.  He  offered  to 
testify  that  he  and  Myers  had  an  oral  agree- 
ment that  they  were  to  own  the  land  In 
proportion  to  their  respective  investments. 
The  offer  at  the  time  was  refused,  but  no 
prejudice  could  have  resulted,  since  the  mat- 
ter was  fuly  developed  on  cross-examination, 
and  the  court  determined  the  ownership  of 
the  land  on  this  basis.  An  objection  was 
sustained  to  his  testifying  to  the  considera- 
tion for  a  quitclaim  deed  given  him  by 
Myers  after  the  attachment  was  levied.  If 
the  matter  was  material  it  was  supplied  by 
his  testimony  on  cross-examination.  An  ac- 
tion had  previously  been  brought  in  the 
name  of  Marquis  and  Myers  in  which  the  pe- 
tition alleged  that  they  were  equal  owners  of 
the  land.  To  prove  that  he  was  not  respon- 
sible for  the  allegation  Marquis  wished  to 
show  that  he  had  nothing  to  do  with  the 
bringing  of  the  action,  by  the  testimony  of 
the  attorney  who  drew  the  petition.  The 
evidence  was  rejected,  but  the  ruling  is 
shown  not  to  have  been  prejudicial,  since  the 
court  did  not  find  that  the  Interests  of  Mar- 
quis and  Myers  in  the  land  were  equal. 

[2]  A  final  complaint  Is  that  the  court  re- 
fused to  make  written  findings  of  fact  and 
conclusions  of  law,  although  requested  to  do 
so.  The  request  was  not  made  uutU  after 
the  evidence  had  been  introduced  and  the  ar- 
guments ui)on  the  merits  begun.  In  Wilcox 
v.  Bylngton,  36  Kan.  212,  12  Pac.  826,  It  is 
said  that  the  general  rule  of  practice  is  for 
such  retiuest  to  be  made  either  just  before  or 
at  the  close  of  the  argument.  It  would  seem 
that  In  fairness  to  the  trial  court  the  request 
ought  to  be  made  before  the  argument  is 
begun,  and  Indeed  before  the  evidence  Is  in- 
troduced, in  order  that  attention  may  be 
given  to  this  aspect  of  the  matter  as  the  evi- 
dence goes  in.  However,  It  Is  sufficient  for 
preseut  purposes  to  say  that  it  does  not  ap- 
pe&t  that  any  substantial  prejudice  resulted 
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to  the  appellant  from  tbe  omission  of  tbe 
court  to  make  more  specific  findings.  Tbe 
issues  presented  by  tbe  pleadings  were  wbetb- 
er  the  attachment  was  good,  and  In  what 
proportion  Marquis  and  Myers  owned  tbe 
land.  The  court  found  that  the  attach- 
ment was  valid  and  covered  an  undivided 
461/1000  interest  in  tbe  land.  There  was  no 
occasion  for  any  further  findings  concerning 
the  proceedings  In  tbe  attachment  action,  as 
there  was  no  controversy  over  the  facts. 
The  court  made  an  oral  statement  of  the 
grounds  of  Its  decision,  resolving  a  dispute 
aa  to  the  amount  of  one  item  in  favor  of 
Marquis,  giving  the  value  of  tbe  land  and 
the  amount  each  had  put  into  It,  and  appor- 
tioning the  ownership  in  accordance  with 
these  figures.  No  request  was  made  for 
findings  upon  any  specific  matters,  nor  does 
anything  presented  on  review  show  what 
other  facts  ought  to  have  been  found  or  how 
the  Interests  of  tbe  appellant  sufFered  from 
the  omission  to  find  tbem.  Tbe  statute  (Civ. 
Code,  {  297  [Gen.  St.  1909,  {  5891])  requires 
a  written  statement  of  tbe  conclusions  of 
fact,  separate  from  those  of  law,  to  be  made 
upon  seasonable  request,  but  a  failure  to 
comply  with  the  requirement  does  not  Justify 
a  reversal  unless  it  can  be  seen  that  tbe 
ruling  prejudicially  afl'ected  tbe  substantial 
rights  of  the  party  complaining.  Civ.  Code, 
i  581  (Gen.  St  1909,  {  617C);  Jones  v.  In- 
surance Co.,  83  Kan.  682,  112  Pac.  820. 

The  Judgment  is  afiirmed.     All  the  Jus- 
tices concurring. 

(86  Kan.  374) 

SHAWNEE  FIRE  INS.  CO.  t.  COSGROVE 

et  al. 
(Supreme  Court  of  Kansas.     Feb.  10,  1912.) 

(Syllahui  Iv  the  Court.) 
i,  Inbubance  (8  601*)— Payment— Recovbbt 

BT    IMSCREB. 

In  an  action  by  the  insurer  against  the 
insured  to  recover  insurance  money  paid  on 
the  contract  of  insurance,  the  general  rule  is 
that  the  insurer  can  recover  only  the  excess 
which  the  insured  has  received  from  a  wrong- 
doer, who  caused  the  loss,  after  the  insured 
is  fully  compensated  for  his  loss  and  the  costs 
and  expenses  of  tbe  recovery  thereof. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Gent.  Dig.  §g  1500,  1501;   Dec.  Dig.  S  601.»] 

2.  Instteance  (8  601*)— Patmkkt— Rbcovebt 

BT  InSUBEB. 

Where  the  insured  brings  an  action  against 
an  alleged  wrongdoer  for  occasioning  a  loss, 
partially  covered  by  insurance,  and  the  insurer 
18  Informed,  from  time  to  time,  by  the  insured 
of  the  prospects  of  recovery  and  that  a  settle- 
ment is  being  discussed  between  tbe  parties, 
and  the  insurer  contributes  nothing  to  the 
prosecution  of  tbe  claim  and  takes  no  steps  to 
protect  his  interests  therein,  and  thereafter 
the  insured,  in  good  faith,  settles  the  action 
for  less  than  his  loss  in  excess  of  the  insur- 
ance, held,  tbe  insurer  cannot  recover  tbe  in- 
surance money  paid,  in  an  action  therefor 
against  tbe  insured. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  88  1500,  1501 ;    Dec.  Dig.  8  <501.»] 


3.   COMPBOMISK     AND     SeTTMMEWT     (|     23*)— 

Validity— Good  Faitu — Presumption. 
Where  a  plaintiff  in  ao  action,  having  not 
only  a  personal  interest  but  also  representing 
tbe  interests  of  others  who  may  be  benefited 
by  his  recovery  therein,  settles  the  suit,  on  tbe 
advice  of  counsel,  for  less  than  the  amount 
claimed  to  the  apparent  detriment  of  both  him- 
self and  tbe  others,  it  will  be  presumed,  in  the 
absence  of  evidence  to  tbe  contrary,  that  the 
settlement  was  made  in  good  faith. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  i  91:  Dec.  Dig.  | 
23.*]  *•  •       . 

Porter,  J.,  dissenting. 

On  rehearing.  Former  decision  and  Judg- 
ment of  trial  court  affirmed. 

For  former  opinion,  see  85  Kan.  296,  lie 
Pac.  819. 

SMITH,  J.  In  the  second  paragraph  of 
the  syllabus  In  tbe  opinion  on  tbe  former 
hearing  of  this  case  (85  Kan,  290,  116  Pac. 
819),  it  Is  said  that,  on  conditions  therein 
specified,  "it  is  the  duty  of  tbe  insurer  to 
intervene  in  the  action  and  protect  his  own 
Interest"  This  was  said,  not  with  refer- 
oice  to  an  imperative  legal  duty,  but  with 
reference  to  tbe  interest  of  tbe  insurer  and 
tbe  insured.  In  other  words,  that  when  a 
party  has  a  clear  right  and  opportunity  to 
protect  his  own  interests,  he  has  no  moral 
right  to  lie  quiescent  and  demand  that  an- 
other should  protect  his  rights  for  him;  nor 
was  it  intended  as  a  determination  of  the 
only  right  of  the  insurer  in  tbe  premises. 

In  2  Wood  on  Fire  Insurance  (2d  Ed.)  f 
501,  it  Is  said:  "When  such  wrongdoer, 
knowing  that  the  Insurer  has  paid  the  whole 
or  a  part  of  the  loss  under  a  policy  of  in- 
surance upon  the  property,  settles  with  the 
insured  and  takes  a  release  from  blm,  such 
settlement  and  payment  is  treated  as  a  fraud 
in  law,  and  be  will  still  remain  liable  to  tbe 
insurer  in  an  action.  In  tbe  name  of  the  In- 
sured, for  the  amount  paid  by  him  under  its 
policy.  Citing  Monmouth  Co.  F.  Ins.  Co.  ▼. 
Hutchinson  et  al.,  21  N.  J.  Eq.  107.  The  in- 
sured may,  where  tbe  company  is  entitled  to 
subrogation,  be  enjoined  from  settling  with 
the  party  doing  the  wrong." 

It  is  conceded  in  the  briefs  that  the  In- 
surer had  tbe  right  when  notified  that  nego- 
tiations for  a  settlement  were  pending  be- 
tween tbe  Insured  and  the  railroad  company, 
to  Intervene  in  the  action  pending.  On  tbe 
authority  above  quoted,  the  Insurer  also  had 
tbe  right  to  enjoin  the  insured  from  settling 
the  case;  or  the  insurer  might,  after  the 
settlement,  have  treated  tbe  settlement  as 
void  and  have  brought  an  action,  in  the 
name  of  the  insured,  against  tbe  railroad 
company  for  the  amount  it  bad  paid  the  in- 
sured under  its  policy.  The  Insurer  there- 
fore bad  three  remedies  to  protect  its  rights, 
two  before  and  one  after  tbe  settlement  was 
effected.    If  tbe  Insurer  undertook  either  of 
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these  nmeaieB,  ^  assumed  the  burden  of 
showing  that  the  railroad  company  had  de- 
stroyed the  property,  and  the  value  thereof. 
It  Is  erident  the  Insurer  sought  to  avoid 
this  rec(panEiltiillty.. 

[2]  U  is  urged  that,  at  the  time  of  the  set- 
tlement, the  claim  of  appellant  had  been 
barred  iw  the  -statute  of  limitations;  but  no 
finding  «(r  'evidence  is  cited  to  sustain  the 
claim.  Bowever,  if  this  be  so,  it  is  the  usual 
result  Of  -a  >olaiiniant  sleeping  on  his  rights. 
The  nmning  erf  ithe  statute  of  limitations  is 
usually  «omputed  from  the  time  a  cause  of 
action  accrues  dn  rfavor  of  the  party  seeking 
relief.  Kn  his  lactlon  against  the  railroad 
companjr^  the  Insured  claimed  that  he  bad 
been  damaged  In  the  sum  of  $3,500  by  the 
wrongfal  act  of  the  railroad  company.  The 
action  was  pending  for  a  long  time.  The 
liability  4it  the  irallroad  company  for  the 
loss  w*a,  <ctf  course,  not  admitted,  but  was 
denied.  The  insured  was  represented  by 
counsel  «nd,  presumably,  acted  upon  their 
advice.  A  settlement  of  the  litigation  at 
less  thaa  one-half  (the  amount  claimed  was 
effected.  The  liability  of  the  railroad  com- 
pany for  the  loss  had  not  been  Judicially  de- 
termined, «nd  apparently  the  insured  and 
his  counsel  feared  at  the  end  of  a  trial  they 
would  reeo«ar  less  than  the  amount  offered 
In  settlemeitf;.  This  action  was  commenced, 
-evidently,  vpon  the  ^assumption  that  $3,500 
-was  lost  by  the  fire,  itbat  the  wrongful  act 
•of  the  rallDokd  company  caused  the  fire,  and 
Ibat  the  ai>pe91ees  could  have  recovered  the 
tfnll  amount  ft  the  loss  had  the  settlement 
mot  been  maide. 

{3]  If  appeOees  and  their  counsel  had 
considered  the  levldence  <clear  as  to  these  es- 
sential facts,  «elf-lntere6t  would  have  Im- 
pelled them  to  gvoceed  to  trial  and  to  deny 
the  settlement.  Instead,  they  settled  for  a 
Mun  over  $1,200  less  than  the  appellee  would 
lui^ne  realized  bad  he  necovered  the  full 
uaovmt  of  the  kxH  and  had  returned  the  In- 
soraaee  paid,  less  the  expenses  of  the  stilt 
TUm  «ertalnly  does  not  Indicate  bad  faith  on 
the  part  of  the  appellee. 

[11  The  general  rule  te  nnquestionably 
that  the  insurer  can  recover  from  the  Insur- 
ed, of  tbe  sum  of  Insurance  paid  upon  its 
policy,  only  the  excess  received  from  the 
wrongdoer  after  full  compensation  for  bis 
loss.  Including  tbe  costs  and  expenses  there- 
of. In  Newcomb  v.  Cincinnati  Ins.  Co.,  22 
Ohio  St  382,  10  Am.  Rep.  746,  It  la  said: 
"Where  a  loss,  partially  covered  by  Insur- 
ance, la  occasioned  by  a  wrongdoer,  against 
whom  the  assured,  after  payment  of  the  In- 
surance, recovers  Judgment  for  such  loss  in 
an  action,  to  the  prosecution  of  which  the 
underwriter  refuses  on  request  to  contribute, 
tbe  assured,  in  a  subsequent  proceeding 
against  blm  by  tbe  underwriter  for  reim- 
bursement is  answerable  for  no  more.  If  for 
anything,  than  tbe  surplus  of  the  amount 


recovered  from  tbe  wrongdoer,  which  may 
remain  after  full  satisfaction  of  bis  uncom- 
pensated loss,  and  the  expenses  of  the  re- 
covery." See,  also.  Railroad  Co.  v.  Insur- 
ance Co.,  59  Kan.  432,  53  Pac.  459;  Vance  on 
Insurance,  p.  427;  Sheldon  on  Subrogation, 
S  232;  Harris  on  Subrogation,  p.  15;  6  Pom- 
eroy.  Equity,  {  923;  2  Wood  on  Fire  Insur- 
ance (2d  Ed.)  I  501. 

The  appellant  neither  pleads  nor  does  It 
produce  any  evidence  of  any  fact  or  facts 
that  make  this  case  an  exception  to  the  rule, 
imless  It  be  that  It  warned  the  appellees  If 
they  settled  the  case  it  would  claim  repay- 
ment of  the  insurance  paid.  The  appellant 
alleges  simply  that  tbe  loss  was  $3,500  and 
the  appellees  had  settled  the  action  for  $1,- 
500.  This  is  not  sufficient  As  we  have 
seen,  tbe  insurer  has  three  remedies,  each 
of  which  Imposes  responsibility.  The  Insur- 
er cannot  shift  all  responsibility  and  com- 
pel the  insured  to  prosecute  unaided  a  doubt- 
ful litigation  for  its  benefit  by  such  a  warn- 
ing. If,  however,  tbe  insurer  can  satisfy  tbe 
court  having  Jurisdiction  that  tbe  insured 
has  a  clear  right  of  recovery  of  a  greater 
sum  than  Is  proposed  in  tbe  settlement  it 
may  enjoin  or  may  Intervene  and  assume  In 
some  measure  tbe  prosecution. 

Tbe  Judgment  is  affirmed. 

JOHNSTON,  C.  J.,  and  BUKCH,  MASON, 
BENSON,  and  WEST,  JJ.,  concur.  FOR> 
TER,  J.,  dissents. 


(S6  Kan.  £24) 
WARFIELD  v.  MORGAN. 
(Supreme  Court  of  Kansas.    Feb.  10,  1012.) 
(Bynahni  hj/  the  Court.) 

1.  BVIDENCB    (S    513*)— EXFEBTS— MACHINKBT 
— INJUBIKS   TO    SCBVANT. 

In  an  action  to  recover  damages  under  the 
factory  act  it  is  error  to  exclude  the  opinions 
of  experts  familiar  with  the  character  and  op- 
eration of  the  machinery  involved,  as  to  wheth- 
er it  was  practicable  to  guard  such  machinery, 
when  the  knowledge  of  such  witnesses  is  sa- 

?ierior  to  that  possessed,  and  gained  by  the  jury 
rom  the  facts  shown  on  the  trial. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2318;   Dec.  Dig.  {  513.»] 

2.  Masteb  and  Skbvant  ({  291*)— Iitjttbies 
TO  Servant— Instbdctions. 

When  the  petition  is  drawn  under  the  fac- 
tory act,  and  also  under  the  common  law,  and 
the  answer,  in  addition  to  a  general  denial, 
pleads  contributory  negligence,  assumption  of 
risk,  and  impracticability  of  guarding  the  ma- 
chinery, it  is  error,  in  stating  the  issues,  to 
instruct  over  objection  merely  that  the  answer 
denies  each  and  every  material  allegation  of 
the  petition. 

[EM.  Note. — For  other  cases,  sea  Master  and 
Servant,  Dec.  Dig.  i  291.*] 

Appeal  from  Court  of  Common  Fleas, 
Wyandotte  County. 

Action  by  Dessie  Warfield  against  3.  W. 
Morgan.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Reversed   and  remanded. 
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Boyle  &  Howell,  Samuel  Maber,  and  Mc- 
Cabe  Moore,  for  appellant.  McFadden  & 
Glaflin,  for  appellee. 

WEST,  J.  Plaintiff  sued  to  recover  dam- 
ages for  an  injury  to  his  hand  which  oc- 
curred in  the  operation  of  a  ripsaw  in  the 
defendant's  manufacturing  establishment. 
The  petition  stated  a  cause  of  action  under 
the  factory  act,  and  also  alleged  that  the 
plaintiff  after  having  been  directed  to  work 
at  the  saw  complained  to  the  foreman  that 
it  was  dull  and  needed  sharpening,  in  re- 
sponse to  which  the  foreman  directed  him 
to  go  ahead,  and  that  be,  the  foreman,  would 
sharpen  the  saw;  that  relying  upon  such 
promise  and  in  compliance  with  such  direc- 
tion plaintiff  proceeded  with  the  work,  but 
In  a  few  moments,  by  reason  of  the  dull 
condition  of  the  saw  and  the  absence  of  a 
guard,  the  injury  occurred.  The  answer  con- 
sisted of  a  general  denial,  a  plea  of  con- 
tributory negligence  and  an  allegation  of 
assumption  of  risk,  and  that  it  was  imprac- 
ticable to  guard  the  machinery.  The  plain- 
tiff prevailed,  and  the  defendant  appeals  and 
assigns  numerons  errors. 

[1]  An  examination  of  the  record  discloses 
that  but  two  of  the  complaints  require  no- 
tice. The  defendant  placed  upon  the  stand 
certain  witnesses  who  qualified  as  experts 
touching  the  machine  used  and  the  work 
done  by  the  plaintiff,  and  these  witnesses 
were  asked  to  give  their  opinion  whether 
it  was  practicable  to  guard  the  saw  in  the 
manner  in  which  the  petition  alleged  it 
should  have  been  guarded,  and  whether  the 
use  of  such  guards  would  destroy  the  effi- 
ciency of  the  machinery.  An  objection  to 
these  questions  was  sustained  on  the  ground 
that  the  opinion  of  experts  was  not  compe- 
tent; that  the  proper  method  was  to  de- 
scribe the  situation  to  the  Jury  from  which 
they  could  draw  their  own  conclusions.  The 
plaintiff  contends  that  the  situation  present- 
ed was  not  one  for  opinions,  and,  further, 
that  the  information  desired  from  these  wit- 
nesses was  drawn  out  on  cross-examination, 
and  hence  no  material  error  was  committed 
in  any  eveat  This  is  partially  true  as  to 
certain  of  the  witnesses,  but  not  aa  to  the 
witnesses  Perkins  and  Beggs.  In  the  cross- 
examination  of  Perkins,  he  explained  the 
nature  and  operation  of  the  spreader  and 
feeder  mentioned  in  the  petition  as  being 
necessary  to  render  the  operation  of  the  ma- 
chinery safe,  and  stated  that  he  had  never 
tried  to  use  a  guard,  and  had  never  seen 
one  used,  and  could  not  answer  as  to  wheth- 
er it  could  be  used  or  not;  that  a  spreader 
could  have  been  used,  and  that  a  guard 
could  have  been  over  the  saw.  This  did  not 
meet  the  question  as  to  whether  in  his  opin- 
ion it  was  practicable  to  use  a  feeder,  and 
whether  a  spreader  would  destroy  the  effi- 
ciency of  the  saw,  and  whether  it  was  prac- 
ticable to  use  a  feeder  on  the  kind. of  saw 
involved  in  the  controversy.    He  had  stated 


on  direct  examination  that  a  spreader  would 
not  exactly  destroy  the  efficiency  of  the 
saw,  but  that  it  would  not  be  of  any  use. 
The  witness  Beggs  was  not  permitted  to  tes- 
tify whether  in  his  opinion  it  would  be  prac- 
ticable to  operate  the  saw  with  a  spreader 
or  whether  it  would  prevent  its  practical 
use,  or  whether  it  would  destroy  the  effi- 
ciency of  the  saw,  and  nothing  in  his  cross- 
examination  tended  to  give  any  information 
sought  to  be  obtained  by  an  answer  to  these 
questions.  WhUe  the  character  and  opera- 
tion of  the  machinery  in  question  could  be 
fairly  described  to  the  Jury,  it  is  plain  that 
experienced  workmen  thoroughly  familiar 
with  the  operation  of  such  machinery  were 
better  qualifled  to  speak  as  to  the  practica- 
bility of  a  spreader  or  a  feeder  and  the 
efficiency  of  a  saw  equipped  therewith  than 
the  Jury  could  be  from  common  experience 
or  from  such  facts  as  oould  be  gained  during 
the  trial.  In  Duncan  v.  Railway  Co.,  86 
Kan.  112,  page  119,  119  Pac.  356,  page  358, 
we  had  occasion  to  re-examine  the  question 
of  opinion  evidence,  and  It  was  there  said: 
"Had  the  structure  and  situation  been  such 
that  the  witnesses  by  their  railroad  expe- 
rience were  able  to  afford  the  Jury  any  as- 
sistance in  addition  to  that  furnished  by  an 
explanation  of  the  facts  and  the  photograph 
of  the  bridge,  it  would  have  been  proper  to 
receive  their  opinions.  Railway  Co.  v.  Mer- 
rUl,  61  Kan.  671,  60  Pac.  819;  Railroad  Co. 
V.  Blaker,  68  Kan.  244,  75  Pac.  71,  64  L.  R. 
A.  81;  United  States  Smelting  Co.  v.  Parry, 
166  Fed.  40?,  92  G.  C.  A.  159 ;  Central  Coal 
&  Coke  Co.  V.  Williams,  173  Fed.  337,  97 
C.  C.  A.  597;  Gila  Valley  R.  R.  Co.  v.  Lyon, 
203  U.  S.  465,  27  Sup.  Ct.  145,  51  L.  Ed.  276. 
It  is  Impossible  to  see,  however,  why  the 
Jury  were  not  entirely  competent  to  Judge  as 
to  the  safety  of  the  bridge  or  how  they 
could  in  any  wise  have  been  assisted  by  the 
opinions  of  others." 

In  State  v.  Walke,  69  Kan.  183,  76  Pac. 
408,  it  was  held  that:  "Expert  evidence  is 
admissible  in  proof  of  matters  not  clearly 
falling  within  the  range  of  common  expe- 
rience or  observation." 

In  State  v.  Nordmark,  84  Kan.  628,  page 
631,  114  Pac.  1068,  page  1069,  it  was  said: 
"If  a  witness  has  acquired  peculiar  knowl- 
edge or  skill,  by  experience,  observation,  or 
practice  on  a  subject  with  which  the  mass 
of  mankind  Is  not  supposed  to  be  acquainted, 
he  may  give  his  opinion  on  It."  See,  also! 
Rogers  on  Expert  Testimony,  |;  5,  115;  Wig- 
more  on  Evidence,  |  1796;  Railroad  Co.  v. 
Blaker,  68  Kan.  244,  75  Pac.  71,  64  U  R.  A. 
81;  Gundlach  v.  Schott,  192  III.  509,  61  N. 
E.  332,  86  Am.  St.  Rep.  848;  Tlllotson  v. 
Ramsay,  51  Vt.  309. 

As  the  burden  was  upon  the  defendant  to 
show  that  it  was  impracticable  to  guard  the 
machinery  in  the  way  suggested  in  the  peti- 
tion (Caspar  v.  Lewln,  82  Kan.  604,  109  Pac. 
057,  Howell  V.  Cement  Co.,  .86  Kan.  283,  120 
Pac.   300),   the   opinion  of  these   witnesses 
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should  have  been  recdved  and  lU  exdnalon 
tras  error. 

[2]  Tbe  cbarge  of  tbe  conrt  In  stating  that 
the  answer  alleged  in  substance  that  It  de- 
nied each  and  every  allegation  in  the  peti- 
tion, after  stating  somewhat  fully  the  alle- 
gations of  the  latter,  left  the  jury  without 
any  knowledge  that  to  the  common-law 
charge  of  the  plaintiff  the  defendant  bad 
pleaded  contributory  negligence  and  assump- 
tion of  risk.  This  was  an  important  element 
In  tbe  petition,  and,  In  the  trial  of  the  case 
and  if  sustained,  entitled  tbe  plaintiff  to  re- 
cover regardless  of  the  factory  act,  the  an- 
swer also  alleging  that  It  was  not  ptactica- 
Me  to  guard  tbe  saw  and  of  this  tbe  jury 
fvere  not  advised.  "Tbe  trial  court  should 
fslrly,  fully,  and  specifically  state  to  the 
lory  all  Issues  of  fact  made  by  tbe  pleadings 
and  evidence."  Honick  t.  Railway  Co.,  OB 
Kan.  124,  71  Pac.  265. 

In  the  seventh  instruction  tbe  Jury  were 
told  that  the  case  was  one  brought  under 
the  provisions  of  the  factory  act,  and  no- 
where in  the  instructions  except  in  the  re- 
cital of  the  allegations  of  tbe  petition  was 
tbe  common-law  feature  of  the  case  men- 
tioned. The  defendant  excepted  to  each  in- 
struction tiTti  to  the  instructions  as  a  whole, 
and  especially  to  the  one  charging  that  de- 
fendant filed  only  a  general  denial,  and  call- 
ed attention  to  the  fact  that  tbe  answer  also 
pleaded  contributory  negligence,  the  a8sumi>- 
don  of  risk,  and  impracticability  of  guard- 
ing tbe  saw.  Under  these  circumstances,  to 
submit  the  case  to  tbe  jury  without  any 
reference  to  these  questions  was  material  er- 
ror. 

The  judgment  is  reversed  and  the  cause 
remanded,  with  Instructions  to  grant  a  new 
trial.    All  tbe  Justices  concurring. 


(M  Kan.  415) 

WRIGHT  ▼.  STAGS  at  aL 
(Supreme  Court  of  Kansas.     Feb.  10,  1912.) 

(Syttaliu  iy  the  Court.) 

1.  BZXCITTOBS    AND    ADHINISTBATOBS    (||    113, 

234*)— Claims  Aoainst  Estate— Authobi- 

TT  OF  EXECtJTOBS. 

An  executor  or  administrator  has  no  an- 
tborlty  to  settle  and  pay  a  claim  of  more  than 
$50  against  the  estate  of  the  deceased  with- 
out an  allowance  by  the  probate  court,  nor  is 
be  authorized  to  tnnd  the  estate  by  an  offer 
to  confess  judgment  for  snob  claim,  or  an  ad- 
mission of  liability  therein,  and,  u  he  does 
make  inch  an  offer  or  admission,  it  is  not  com- 
petent evidence  agabut  tbe  estate  in  an  action 
open  tbe  claim. 

[Ed.  Note.— For  other  cases,  see  Ezecntors 
and  Administrators,  Cent  Dig.  ||  464,  832- 
839%:  Dec.  Dig.  H  113,  234.*f 

2.  Tbiai.  (I  351*)— DiBBcnwo  Vranicr. 

A  request  for  a  peremptory  initnictlon  to 
make  a  particular  finding  u  properly  refused 
where  there  is  substantial  testimony  inconsia- 
tcnt  with  the  theory  of  the  request 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  834-839;   Dec  Dig.  f  861.*] 


3.  Appeal  and  Ebbob  (I  1062*)— Habuless 
Bbbob— Sdbuission  of  Special  Qcestionb. 
The  refusal  to  submit  a  special  question, 
which  in  itself  was  proper,  is  held  not  to  tM 
prejudicial  error  in  view  of  other  questions  sub- 
mitted and  the  general  finding  by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  4212-4218;  Dec.  Dig.  { 
1062.*J 

Appeal  from  District  Oonrt,  Morris  County. 

Action  by  H.  J.  Wright  against  James 
Stage  and  J.  H.  Jones,  administrators  of 
Luke  Stage.  Judgment  for  defendants,  and 
plaintiff  appeals.     Affirmed. 

Nicholson  &  Plrtle,  for  appellant  John 
Maloy  and  0.  A.  Crowley,  for  appellees. 

JOHNSTON,  O.  J.  H.  J.  Wright  presented 
a  demand  In  the  probate  court  against  tbe 
estate  of  Luke  Stage  for  services  performed 
for  Stage'  In  his  lifetime.  An  appeal  from 
tbe  decision  of  the  probate  court  was  taken 
to  the  district  court,  where  judgment  In 
favor  of  the  executors  of  the  estate  of  Luke 
Stage  was  rendered.  On  a  review  here  that 
judgment  was  reversed  for  a  trial  error. 
Wright  T.  Stage,  83  Kan.  445,  111  Pac.  467. 
Tbe  case  was  remanded  for  another  trial, 
which  was  had,  and  judgment  was  again  giv- 
en In  favor  of  the  executors. 

The  principal  controversy  was  wbetbw 
there  was  an  express  contract  between  Stage 
and  appellant  fixing  the  compensation  for 
the  services  rendered,  or  that  no  contract 
was  made,  and  appellant  was  therefore  en- 
titled to  tbe  reasonable  value  of  the  services. 
No  pleadings  were  filed  and  tbe  case  was 
tried  on  the  demand  exhibited  in  the  pro- 
bate court  and  the  statements  of  attorneys. 
The  executors  filed  tn  the  probate  court  what 
Is  called  an  offer  to  confess  judgment,  which 
denied  that  the  estate  was  Indebted  to  tbe 
appellant  for  tbe  sum  demanded,  or  In  any 
sum  exceeding  $900,  but  tbey  offered  to  al- 
low judgment  to  be  taken  against  the  es- 
tate for  $1,600  if  appellant  would  consent  to 
accept  that  amount  In  the  course  of  the 
last  trial  appellant  offered  In  evidence  a 
portion  of  tbe  offer  to  confess  judgment,  as 
follows:  "Said  executors  further  say  that 
said  estate  is  not  indebted  to  the  said  H.  J. 
Wright  in  the  said  sum  of  $3,325,  or  In 
any  stun  approximating  said  amount,  or  In 
any  sum  or  balance  exceeding  $900  for  said 
alleged  services  rendered  for  said  deceased; 
but,  these  executors  conceding  that  there  Is 
a  substantial  balance  due  said  claimant  from 
said  estate,"  tbe  court  refused  the  offer,  and 
error  is  assigned  on  the  refusal. 

Several  grounds  are  urged  why  tbe  offer 
was  not  admissible,  only  one  of  which  will 
be  noticed.  It  Is  argued  that  there  was  no 
authority  In  the  representatives  of  the  es- 
tate to  make  the  offer  or  to  bind  tbe  estate 
by  tbe  proposed  allowance  or  confeeslon.  The 
statute  provides  that  all  allowances  shall 
be  made  by  the  probate  court  with  tbe  single 
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exception  that  a  demand  for  ^50  may  be 
paid  without  allowance.  It  reads:  "The  ex- 
ecutor or  administrator  may  pay  any  de- 
mand against  the  estate  not  exceeding  fifty 
dollars,  in  its  regular  order,  without  the 
allowance  of  the  probate  court,  upon  the 
same  affidavit  being  made  as  would  be  re- 
quired for  the  allowance  of  the  account  by 
the  probate  court."     Oen.  Stat.  1909,  {  3525. 

[1]  To  have  paid  a  claim  of  more  than  $50 
without  allowance  would  have  been  a  viola- 
tion of  the  statute.  Even  the  probate  court 
cannot  allow  a  demand  against  an  estate 
until  the  claimant  files  an  affidavit  that,  aft- 
er crediting  the  estate  with  all  payments 
and  offsets,  there  is  a  certain  balance  due. 
This  affidavit  cannot  be  received  as  evidence 
of  the  demand.  Gen.  Stet.  1909,  (  3523.  The 
executor  or  administrator  may  waive  notice 
of  the  presentation  of  the  demand,  but  he 
has  no  right  to  waive  the  requirement  that 
the  claim  shall  be  exhibited  and  allowed  by 
the  court  as  the  statute  directs.  He  cannot 
substitute  a  confession  or  allowance  of  his 
own  for  that  of  the  court.  It  has  been  held 
that  a  payment  by  an  administrator  of  a 
claim  of  more  than  $50,  without  presentation 
to  or  an  allowance  by  the  probate  court,  as 
required  by  law,  was  illegal.  It  was  also 
ruled  that  a  single  and  entire  demand  for  a 
larger  sum  could  not  be  split  into  $50  de- 
mands and  paid  by  an  administrator  without 
allowance  by  the  court  It  was  decided,  too, 
that  such  payment,  if  made,  could  not  be  re- 
garded as  a  valid  acknowledgment  of  indebt- 
edness that  would  suspend  the  running  of 
the  statute  of  limitation  against  the  demand. 
Clawson  V.  McCune's  Adm'r,  20  Kan.  337. 
Under  the  statute,  an  offer  or  proposition 
to  pay  a  claim  of  more  than  $50  was  beyond 
the  power  of  the  executors,  and,  being  illegal, 
it  was  not  binding  on  the  estate  nor  was 
such  offer  competent  evidence  in  the  case. 
The  theory  of  the  statute  is  that  all  claims 
of  more  than  $50  must  be  presented  to  and 
passed  under  the  scrutiny  of  the  court,  and 
that  the  estate  cannot  be  bound  by  any 
offer  or  compromise  which  the  representative 
of  the  estate  may  make.  No  error  was  com- 
mitted in  rejecting  the  offered  testimony. 

[2]  Error  is  assigned  on  the  refusal  to  in- 
struct the  Jury  that  the  plaintiff  was  "enti- 
tled to  recover  for  his  services  from  the 
16th  day  of  January,  1906,  to  and  including 
January  23, 1908,  whatever  such  services  were 
reasonably  worth,  as  shown  by  the  evidence." 
This  was  asked  on  the  theory  that  if  there 
was  a  settlement  on  January  16th,  as  some 
of  the  evidence  tended  to  show,  the  services 
in  caring  for  Stage  from  that  time  until  he 
died  were  still  due  and  should  be  paid  for 
on  the  quantum  meruit  basis.  The  dispute 
which  divided  the  parties  was  whether  the 
services  were  performed  under  a  contract 
or  not  The  jury  found  that  an  express 
contract  was  made  by  which   their   value 


was  measured.  The  check  Issued  In  final 
payment  of  the  services  was  delivered  four 
days  before  Stage's  death,  and  it  cannot  be 
said  that  payment  on  the  contract  basis  was 
not  made  for  whatever  services  were  render- 
ed and  to  be  rendered  during  the  few  days 
that  remained  for  him  to  live.  The  court 
rightly  refused  to  give  the  arbitrary  Instruc- 
tion requested. 

Complaint  is  made  of  the  refusal  to  sub- 
mit to  the  jury  the  following  questions: 

"Ques.  1.  Was  an  oral  agreement  made  be- 
tween Luke  Stage  and  the  plaintiff  on  the 
Hammond  farm  on  Gilmore  creek  before 
going  on  the  Stage  farm? 

"Ques.  2.  If  you  answer  question  No.  1  In 
the  affirmative,  then  state  if  the  amount  of 
the  compensation  the  plaintiff  was  to  receive 
for  his  services  in  taking  care  of  Luke  Stage 
was  agreed  upon?" 

[3]  There  was  testimony  of  an  agreement 
at  the  Hammond  farm,  where  Stage  lived 
with  appellant  for  a  short  time  before  they 
moved  to  the  Stage  farm.  It  was  therefore 
a  proper  subject  of  inquiry  by  a  special  in- 
terrogatory. If  answered  affirmatively,  how- 
ever, the  anticipated  answer  to  the  second 
question  would  not  have  determined  the  real 
question,  nor  would  it  have  overthrown  the 
general  verdict  There  was  testimony  of  an 
agreement  at  the  Stage  farm,  and  the  verdict 
may  have  rested  on  the  later  agreement.  If 
there  was  more  than  one  made.  The  real 
question,  as  we  have  seen,  was  whether  or 
not  there  was  an  express  agreement,  and,  as 
the  jury  has  found  that  there  was  one,  the 
refusal  to  submit  appellant's  first  question, 
which  was  a  proper  one.  Is  not  very  materiaL 
It  appears,  too,  that  the  question  was  sub- 
stantially submitted  in  another  form  by  the 
court,  and  the  jury  were  told  that,  if  the 
general  verdict  was  In  favor  of  the  defend- 
ants, it  would  not  be  necessary  for  them 
to  answer  the  special  question.  On  the 
whole,  therefore,  it  cannot  be  held  that  the 
refusal  to  submit  appellant's  special  ques- 
tions is  material  error. 

Considering  the  character  of  the  services 
shown  to  have  been  rendered,  the  compensa- 
tion paid  appears  to  have  been  very  moder- 
ate; but  two  juries  have  found  that  the  com- 
pensation was  agreed  upon  by  the  parties, 
and  the  final  verdict  of  the  jury  has  be«i 
approved  by  the  trial  court 

Finding  no  prejudicial  error  the  Judgment 
is  affirmed.    All  the  Justices  concurring. 

(M  Kan.  SU) 
Bx  parte  CLARK. 
(Supreme  Court  of  Kansas.     Feb.  10,  1912.) 

(Syllaitu  hv  the  Court.) 

1.  Insane  Persons  (5  8e»)— Ex  Post  Facto 
Law— Chiminai.  Insane. 

Section  5  of  chapter  299  of  the  Laws  of 
1911,  providing  that  a  person  acquitted  of  a 
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criminal  charge  on  the  gronnd  that  he  was  in- 
sane when  the  offense  was  committed  shall  be 
committed  to  the  asylum  for  the  dangerons  in- 
sane, and  shall  not  be  liberated  therefrom  ex- 
cept as  prescribed  in  the  act,  is  not  ex  post 
facto  as  to  a  person  tried  and  acquitted  on  that 
ground  after  the  statute  was  enacted  for  an 
offense  committed  before  its  passage. 

[M.  Note.— For  other  cases,  see  Insane  Per- 
sons, Dec.  Dig.  S  86.*] 

2.  CoNSTiTU-noNAL  IjAW  (J  255*)— DDE  Pbo- 
CESs  OF  Law— Cbiminal  Insane. 

The  section  referred  to  in  the  preceding 
paragraph  is  not  obnoxious  to  the  provision  of 
the  federal  Constitution  that  a  state  shall  not 
deprive  any  person  of  due  process  of  law,  nor 
to  the  provision  of  the  state  Constitution  that 
all  persons  for  injuries  to  person,  reputation, 
or  property  shall  have  remedy  by  due  course  of 
law. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Daw,  Cent.  Dig.  $  737;  Dec.  Dig.  f  255.*] 

(Additional  Syllabut  by  Editorial  Staff.) 

3.  Constitutional  Law  <f  1»7*)— "Ex  Post 
Facto  Law." 

The  term  "ex  post  facto,"  as  used  in  the 
Constitution,  relates  to  criminal  punishment, 
and  has  no  relation  to  other  retrospective  laws. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  S  550;    Dec.  Dig.  §  197.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2527-2533;  vol.  8,  p.  7657.] 

Petition  of  Anna  M.  Clark  for  writ  of  ha- 
beas corpus  on  behalf  of  her  husband  George 
W.  Clark.    Denied. 

Edgar  Foster  and  Albert  Hosklnson,  for 
petitioner.  John  S.  Dawson,  Atty.  Gen.,  E. 
R.  Thorpe,  Clad  Hamilton,  and  Clay  Hamil- 
ton, for  respondent 

BENSON,  J.  On  a  trial  for  murder  George 
W.  Clark  Introduced  evidence  to  prove  that 
he  was  insane  when  the  homldde  occurred. 
The  Jury  found  the  defendant  not  guilty  be- 
cause at  the  time  of  the  commission  of  the 
offense  he  was  insane.  Thereupon  the  de- 
fendant was  committed  to  the  asylum  for 
the  dangerous  Insane  for  safe-keeping  and 
treatment,  and  was  in  that  Institution  when 
this  writ  was  Issued.  The  contention  Is  that 
the  statute  under  which  be  was  committed  Is 
«x  post  facto  as  to  Clark;  that  it  is  uncon- 
stitntlonal  because  it  deprived  him  of  the 
right  to  trial  by  Jury  in  the  probate  court  of 
tbe  question  of  his  sanity  at  the  time  of 
commitment,  and,  if  Insane,  of  tbe  benefit  of 
admission  to  a  regular  bospital  for  treat- 
ment; and  that  it  deprives  him  of  the  right 
to  institute  proceedings  to  obtain  bis  dis- 
ctiarge  and  of  liberty  without  due  process  of 
law.  Section  5  of  tbe  statute  which  took  ef- 
fect March  17,  1911,  reads:  "Whenever  dur- 
ing tbe  trial  of  any  person  on  an  indictment, 
or  Information,  and  evidence  is  introduced 
to  prove  that  he  was  insane,  an  idiot  or 
imbecile  or  of  unsound  mind  at  tbe  time  of 
tbe  commission  of  tbe  offense  and  such  per- 
son shall  lie  found  to  have  been  at  tbe  date 
of  tbe  offense  alleged  in  said  indictment  or 
information,  insane,  an  Idiot,  or  an  imbecile. 


and  is  acquitted  on  that  ground,  the  Jury  or 
tbe  court,  as  the  case  may  be,  shall  so  state 
In  tbe  verdict  and  in  said  case  it  shall  be 
the  duty  of  the  Jury  to  pass  specially  on  the 
question  of  tbe  sanity  of  tbe  defendant,  and 
the  court  shall  thereupon,  forthwith  commit 
such  person  to  the  State  Asylum  for  tbe 
Dangerous  Insane  for  safe  keeping  and 
treatment,  and  such  person  shall  be  received 
and  cared  for  at  said  Institution.  No  such 
person  so  acquitted  shall  be  liberated  there- 
from except  upou  the  order  of  tbe  court  com- 
mitting him  thereto  and  until  the  superin- 
tendent of  the  said  Asylum  for  tbe  Danger- 
ous Insane  shall  certify  in  writing  to  such 
committing  court  that  in  his  opinion  such 
person  is  wholly  recovered  and  that  no  per- 
son will  be  In  danger  by  his  discharge." 
The  homicide  occurred  on  December  12, 1910, 
and  tbe  trial  took  place  In  April,  1911. 

[1]  When  the  act  charged  In  the  informa- 
tion was  committed,  there  was  no  provision 
for  commitment  to  an  asylum  for  tbe  dan- 
gerous Insane,  and  It  is  argued  that  the  stat- 
ute passed  afterwards  authorizing  such  com- 
mitment is  ex  post  facto.  There  were,  of 
course,  at  that  time  other  provisions  of  law 
providing  for  tbe  restraint  of  Insane  persons, 
and  their  treatment  in  Institutions  provided 
for  the  purpose.  Tbe  commitment  is  not  for 
punishment,  but  for  tbe  restraint  and  treat- 
ment of  Insane  i)ersons.  State  v.  Linder- 
holm,  84  Kan.  603,  114  Pac.  857;  State  ex 
rel.  Thompson  v.  Snell,  49  Wash.  177,  181, 
94  Pac.  926. 

[3]  The  term  "ex  post  facto,"  as  used  in 
the  Constitution,  relates  to  criminal  punish- 
ment, and  has  no  relation  to  other  retro- 
spective laws.  Cooley,  Const.  Llm.  (6th  Ed.) 
318;  Meffert  v.  Medical  Board.  66  Kan.  710, 
72  Pac.  247,  1  L.  R.  A.  (N.  S.)  811.  The  stat- 
ute merely  provides  a  new  procedure  for  tbe 
restraint,  care,  and  treatment  of  a  class  of 
the  insane.  It  would  be  strange  If  the  Leg- 
islature could  not  change  the  procedure  af- 
fecting insane  people,  or  If  such  new  proce- 
dure could  not  relate  to  persons  thus  afflicted 
before  the  passage  of  an  act  authorizing  the 
Inquiry.  The  state  also  has  tbe  undoubted 
right  to  classify  the  Insane  for  treatment, 
and  this  Is  constantly  done  in  ordinary  asy- 
lums. Certainly  those  who  are  dangerous 
may  be  segregated  In  a  s^wrate  building  as 
well  as  In  a  separate  ward.  It  is  contended 
that  the  act  by  its  terms  authorizes  the  dep- 
rivation of  liberty  without  due  process  of 
law,  first,  because  there  is  no  provision  for 
finding  whether  an  accused  person  is  insane 
at  the  tUne  of  his  trial  on  the  criminal 
charge,  and,  second,  because  he  has  no  pow- 
er to  commence  proceedings  for  release  when 
restored  to  reason.  While  an  orderly  pro- 
ceeding adapted  to  the  nature  of  the  case  is 
essential,  inquests  called  in  cases  of  alleged 
insanity  such  as  are  ordinarily  provided  by 
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the  statutes  of  various  states  and  by  laws 
of  our  state  are  sufficient  Gen.  Stat.  1909, 
c.  72;  Id.  S$  8464-8470.  A  Jury  trial. is  not 
necessary,  although  the  tribunal  provided  for 
the  puniose  may  be  palled  a  jury,  and  the 
inquest  designated  a  trial.  State  v.  Linder- 
holm,  84  Kan.  603,  114  Pac.  857;  In  re  Lat- 
ta,  Petitioner,  43  Kan.  533,  23  Pac.  655; 
Dowdell,  Petitioner,  169  Mass.  387,  47  N.  E. 
1033,  61  Am.  St.  Rep.  200,  and  note,  293; 
notes  In  13  Ann.  Cas.  877,  and  1  Ann.  Cas. 
733.  The  same  well-established  rule  applies 
in  eases  where  delinquent  children  are  com- 
mitted to  industrial  schools.  Petition  of 
Ferrler,  103  111.  367.  43  Am.  Rep.  10.  "Legis- 
lation is  not  open  to  the  charge  of  depriving 
one  of  bis  rights  without  due  process  of  law 
if  it  be  general  In  its  operation  upon  the  sub- 
jects to  which  it  relates,  and  is  enforceable 
in  the  usual  modes  established  In  the  admin- 
istration of  government  with  respect  to 
kindred  matters;  that  is,  by  process  or  pro- 
ceedings adapted  to  the  nature  of  the  case." 
Dent  V.  West  Virginia,  129  U.  S.  114,  124, 
9  Sup.  Ct.  231,  234  (32  L.  Ed.  623).  The  con- 
finement of  persons  acquitted  of  crime  by 
reason  of  insanity  is  a  matter  of  common 
statutory  regulation  In  this  country.  Note 
in  1  L.  R.  A.  (N.  S.)  540.  It  was  said  In  the 
note  last  cited:  "The  right  to  confine  one 
who  Is  still  insane,  and  who  is  dangerous  to 
the  public  peace  and  safety,  until  such  time 
as  he  can  be  released  with  safety,  providing 
that  the  present  existence  of  such  insanity 
or  dangerous  condition  is  properly  shown, 
has  apparently  never  been  questioned;  and 
it  would  seem  that  no  objection  thereto 
could  be  successfully  raised." 

Questions  arising  under  such  statutes  re- 
lating to  the  present  existence  of  insanity, 
and  how  that  fact  should  be  determined, 
have  afforded  occasion  for  much  judicial 
consideration.  A  statute  of  Washington  con- 
tains this  provision:  "When  any  person  in- 
dicted or  informed  against  for  an  oifense 
shall,  on  trial,  be  acquitted  by  reason  of  In- 
sanity, the  Jury,  In  giving  their  verdict  of 
not  guilty,  shall  state  that  It  was  given  for 
such  cause;  and  thereupon.  If  the  discbarge 
or  going  at  large  of  such  Insane  person  shall 
be  considered  by  the  court  manifestly  dan- 
gerous to  the  peace  and  safety  of  the  com- 
munity, the  court  may  order  him  to  be  com- 
mitted to  prison,  or  may  give  him  Into 
the  care  of  his  friends,  If  they  shall  give 
bonds,  with  surety  to  the  satisfaction  of  the 
court,  conditioned  that  he  shall  be  well  and 
securely  kept;  otherwise  he  shall  be  dis- 
charged." 2  Ball.  Anno.  Codes  &  Statutes.  | 
6859.  In  Ex  parte  Brown,  39  Wash.  160,  81 
Pac.  552,  1,  <L.  R.  A.  (N.  S.)  640,  109  Am.  St. 
Rep.  868,  It  was  contended  that  the  statute 
was  void  for  the  reasons  urged  here.  The 
court  said:  "Has  the  petitioner  been  depriv- 
ed of  due  process  of  law  In  the  premises?  He 
was  tried  before  a  jury,  to  whom  he  himself  i 
submitted  the  Issue  that  he  was  insane  when 


the  crime  was  committed.  He  was  permitted 
to  fully  Introduce  his  evidence  upon  that  sub- 
ject, and  the  Jury  were  instructed  as  to  their 
duty  in  the  premises.  The  verdict  returned 
was  in  his  favor  upon  the  Issue  which  be 
tendered,  and  be  was  therefore  accorded  due 
process  of  law  and  the  right  of  trial  by  Jury 
upon  that  subject."  The  opinion  referred  to 
the  presumption  that  general  insanity  once 
shown  to  exist  still  continues,  and  held  that 
the  burden  was  upon  the  accused  person  to 
show  that  be  was  sane  at  the  time  of  the 
trial,  which  he  neither  alleged  nor  proved, 
but  demanded  his  discharge  as  a  matter  of 
right,  which  was  denied,  and  the  act  was 
held  valid.  A  later  application  in  habeas 
corpus  proceedings  in  behalf  of  the  same 
prisoner  was  made  to  a  federal  court,  which 
also  held  that  the  act  was  valid — that,  while 
it  provided  no  procedure  for  trj'Ing  the  issue 
of  insanity  at  the  time  of  the  commitment, 
the  court  had  the  inherent  right  to  cause  an 
arraignment  and  to  give  a  hearing  upon  the 
question  in  an  ordinary  course  of  practice, 
still,  because  that  was  not  done,  his  discharge 
was  ordered.  Brown  v.  Urquhart  (C.  C.)  139 
Fed.  846.  This  judgment  of  the  federal 
court  was,  however,  reversed  in  Urquhart  v. 
BroT^-n,  205  U.  S.  179.  27  Sup.  Ct.  459,  51  L. 
Ed.  760,  but  without  expressing  any  opinion 
on  the  constitutionality  of  the  act  In  a 
later  case  the  Supreme  Court  of  the  same 
state  held  that  a  statute  providing  for  in- 
quiry concerning  persons  alleged  to  be  Insane 
and  their  commitment  to  a  hospital  had  no 
application  to  i>erson8  acquitted  of  crime  on 
the  ground  of  insanity.  The  court,  reaffirm- 
ing the  constitutionality  of  the  statute  re- 
lating to  such  persons,  said:  "The  questioa 
Is  suggested  as  to  what  evidence  establishes 
his  'manifestly  dangerous'  condition.  The 
fact  of  his  having  killed  a  human  being  is 
conclusive  that  he  was  'dangerous,'  and  the 
verdict  of  the  Jury  that  he  was  insane  at  the 
time  of  the  homicide;  and,  unless  there  Is 
clear,  ample,  and  condnsiTe  evidence  that 
his  mental  condition  has  ondergone  a  radi- 
cal change  toward  a  normal  condition  since 
that  time,  the  trial  Judge  should  not  hesitate 
to  find  him  'manifestly  dangerous'  within 
the  meaning  of  the  statute."  State  ex  rel. 
Thompson  v.  Snell,  46  Wash.  327,  8»  Pac. 
931,  0  li.  R.  A.  (N.  8.)  1191.  The  courts  of 
New  York  have  given  much  consideration  to 
a  statute  of  that  state  somewhat  similar  to 
our  own  on  this  subject  and  designed  to  ac- 
complish the  same  end  in  the  various  Thaw 
Cases.  Thaw  was  committed  to  a  hospital 
for  the  criminal  Insane  in  pursuance  to  a 
provision  of  the  New  York  Criminal  Code 
(section  454),  as  follows:  "When  the  defense* 
Is  Insanity  of  the  defendant  the  jury  must  be 
Instructed,  If  they  acquit  him  on  that  ground, 
to  state  the  fact  with  their  verdict.  The 
court  must,  thereuiion,  if  the  defendant  be 
in  custody,  and  they  deem  his  discharge  dan- 
gerous to  the  public  peace  or  safety,  order 
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him  to  be  committed  to  the  state  lunatic  asy- 
lum until  be  becomes  sane."  He  sought  re- 
lease In  habeas  corpus  proceedings.  Mr. 
Justice  Jenks  In  an  opinion  upon  this  appli- 
cation, reported  In  People  ex  rel.  Peabody  v. 
Chanler,  133  App.  DIt.  159,  IIT  N.  T.  Supp. 
322,  said:  "But,  as  there  Is  no  provision  for 
enlightenment  of  the  court  in  any  other 
manner,  It  must  he  that  the  Legislature  In- 
tended that  the  court  could  rest  Its  conclu- 
sion upon  the  evidence  given  at  the  trial  and 
the  appearance  of  the  defendant  thereat.  If 
the  defendant's  plea  was  In.sanity  and  It  had 
prevailed,  It  would  follow  that  Insanity  was 
litigated  at  the  trial.  Although  the  Inquiry 
at  the  trial  would  be  directed  to  insanity  at 
the  time  of  the  commission  of  the  offense, 
yet  the  evidence  might  establish  that  ^uch 
Insanity  had  not  ceased,  but  had  continued, 
that  It  was  chronic,  that  the  defendant  might 
then  or  thereafter,  in  the  very  nature  of  his 
disease,  be  subject  to  recurrences  of  a  state 
of  mind  like  unto  that  In  hUn  when  he  com- 
mitted the  alleged  crime.  And,  moreover, 
such  evidence  might  well  bear  directly  upon 
the  condition  of  the  defendant  at  the  time 
of  trial.  ♦  •  •  It  cannot  then  be  said 
that  a  defendant  who  makes  the  plea  of  In- 
sanity and  seeks  to  establish  It  did  not  have 
notice  under  this  provision  of  a  hearing  that 
might  reveal  his  condition  of  Insanity  at  the 
time  of  his  trial,  and  a  hearing  of  which  the 
result  might  be  such  commitment  upon  ac- 
quittal for  insanity,  under  the  said  provi- 
sion of  the  Code  of  Criminal  Procedure  as 
was  made  In  this  case.  *  •  *  Such  a 
commitment  Is  not  for  the  punishment  of 
such  a  defendant,  for  there  can  be  no  pun- 
ishment for  him  who  has  been  acquitted,  but 
it  is  for  the  protection  of  the  public,  made 
in  the  exercise  of  the  police  power  of  the 
state,  which  permits  the  restraint  of  an  in- 
sane person  who  at  large  would  be  a  danger 
to  the  peace  and  safety  of  the  people. 
•  •  »"  "The  right  to  apply  at  any  time 
for  discharge  has  been  held  to  reconcile 
even  the  absence  of  hearing  In  the  first  in- 
stance with  the  constitutional  requirement 
of  due  process,  and,  if  upon  such  proceeding 
the  petitioner  is  found  to  be  insane,  his  de- 
tention may  be  continued."  Freund,  Police 
Power,  i  355.  The  opinion  of  Judge  Jenks 
also  states  that  by  the  provision  of  the  Code 
(quoted  above)  the  defendant  had  notice  and 
a.  bearing  that  contemplated  the  process  up- 
on which  he  was  committed,  and,  besides, 
the  provisions  of  express  law  whereby  he 
could  institute  proceedings  to  establish  his 
canity  and  secure  his  release  satisfied  the 
constitutional  safeguards  invoked  against 
the  statute.  Mr.  Justice  Rich  in  a  concur- 
ring opinion  in  the  same  case  said:  "Upon 
his  trial  Thaw  bad  established  his  insanity 
at  the  time  the  crime  was  committed.  It  is 
presumed  to  continue  until  the  contrary  Is 
shown,  which  in  this  case  has  not  been  done. 
His  condition  had  led  to  one  murder,  and  it 


cannot  l>e  said  that  the  duty  devolving  upon 
the  court  to  safeguard  the  public  by  the  de- 
tention of  the  prisoner  under  the  provisions 
of  section  454  of  the  Code  of  Criminal  Pro- 
cedure was  Improperly  exercised.  The  order 
was  a  valid  adjudication  of  his  then  insanity 
to  an  extent  rendering  his  liberty  dangerous 
to  the  public."  The  Court  of  Appeals  af- 
firmed the  Judgment  denying  the  writ  upon 
the  opinions  of  the  two  Justices  referred  to. 
People  ex  rel.  Peabody  v.  Chanler,  196  N.  T. 
525,  89  N.  E.  1109,  25  L.  R.  A  (N.  S.)  947. 

The  grounds  upon  which  the  statute  was 
held  valid  suggested  in  these  opinions  may 
be  briefly  summarized  thus:  (1)  That  In- 
sanity of  a  nature  dangerous  to  others  prov- 
ed on  the  trial  was  presumed  to  continue  to 
the  time  of  the  commitment;  (2)  that  the 
commitment  was  based  on  evidence  showing 
the  continuance  of  such  insane  condition; 
and  (3)  that,  the  commitment  resulting  from 
the  express  command  of  the  statute,  the 
trial  and  verdict  upon  the  criminal  charge 
was  only  an  equivalent  of  proceedings  pro- 
vided to  determine  the  question  of  insanity 
in  cases  not  involving  a  charge  of  crime. 
Doubtless  there  is  merit  in  each  of  these 
views,  and  each  should  have  weight  in  up- 
holding a  statute  which  is  not  to  be  set  aside 
unless  clearly  unconstitutional.  If  the  Leg- 
islature in  framing  the  law  sought  to  give 
practical  etTect  to  the  ordinary  presumption 
referred  to  which  so  well  accords  with  ordi- 
nary observation  and  experience,  no  good 
reason  is  perceived  why  it  could  not  do  so, 
leaving  a  reasonable  opportunity  for  a  fu- 
ture determination  of  the  question  whether 
and  when  the  detention  should  cease. 

[2]  A  farther  question  remains  to  l>e  con- 
sidered. It  is  earnestly  Insisted  that  the  right 
to  a  remedy  by  due  course  of  law  is  denied 
by  this  act;  that  it  prevents  the  subject  or 
any  one  acting  for  him  from  instituting 
proceedings  for  his  release  when  restored 
to  sanity.  The  alleged  deprivation  rests 
upon  the  requirement  of  a  certificate  from 
the  superhitendent  that  the  person  is  re- 
covered, and  is  not  dangerous,  as  a  condition 
of  release.  The  same  argument  was  urged 
in  the  Thaw  Case  Just  referred  to.  It  is 
stated  in  the  opinion  of  Judge  Rich  that 
one  objection  urged  to  the  New  York  statute 
was:  "It  authorizes  the  commitment  of  a 
defendant  acquitted  of  the  crime  for  which 
he  has  been  tried  to  a  state  lunatic  asylum, 
and  provides  no  way  In  which  he  can  be 
discharged  other  than  one  dependent  upon 
the  volition  of  the  superintendent  of  such 
asylum.  •  *  *  xhe  same  principles  of 
law  are  applicable  in  the  one  case  as  in  the 
other,  the  same  objects  are  accomplished, 
and  the  same  results  obtained.  If  the  statute 
under  the  provisions  of  which  a  lunatic  is 
by  a  civil  proceeding  temporarily  restrained 
of  his  liberty,  with  its  prescribed  summary 
procedure,  is  constitutional — which  cauuot 
be  seriously  questioned — the  statute  imder 
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wbich  a  person  charged  wltb  crime,  who 
is  acquitted  because  of  insanity  at  the  time 
the  crime  was  committed,  may  be  summarily 
deprived  of  his  liberty  for  the  protection  of 
the  public  while  bis  insanity  and  dangerous 
proclivities  continue,  la  constitutional"  and 
quotes  from  the  statute:  "A  patient,  held 
upon  an  order  of  a  court  or  judge  having 
criminal  jurisdiction  In  an  action  or  pro- 
ceeding arising  from  a  criminal  offense,  may 
be  discharged  upon  the  superintendent's  cer- 
tificate of  recovery,  approved  by  any  such 
court  or  judge."  The  opinion,  however,  ap- 
pears to  hold  that  this  remedy  is  not  ex- 
clusive, since  it  is  also  said  that  Thaw  was 
at  all  times  entitled  to  the  writ  of  habeas 
corpus,  and  that,  "upon  establishing  In  such 
proceeding  his  then  sanity,  he  was  entitled 
to  be  discharged."  An  examination  of  our 
statute  containing  the  section  5,  first  above 
quoted,  discloses  a  scheme  for  the  care  and 
treatment  in  the  asylum  for  the  Insane 
persons  foimd  in  state  institutions,  not  only 
those  In  penal  Institutions  who  are  insane 
when  commuted,  but  those  who  become  in- 
sane afterward,  and  also  inmates  of  hos- 
pitals for  the  insane  or  epileptic  or  home 
for  the  feeble  minded,  who  have  homicidal 
tendencies,  or  whose  presence  is  dangerous 
to  other  inmates.  All  these  unfortunates 
thus  placed  In  the  asylum  for  the  dangerous 
Insane  are  under  the  immediate  oare  of  the 
medical  superintendent,  and  any  or  all  of 
the  superintendents  of  state  hospitals  may 
be  called  in  consultation  with  him  when 
deemed  necessary. 

The  particular  provision  for  liberation  of  a 
person  acquitted  of  a  criminal  charge  because 
of  Insanity,  and  committed  imder  this  statute, 
specifies  two  conditions,  viz.,  the  order  of 
the  court  Issuing  the  commltraeut,  and  the 
certificate  of  the  superintendent  that  the 
person  is  recovered,  and  that  no  one  will 
be  in  danger  by  his  discbarge.  This  action 
of  the  court  may  be  taken  npon  the  appli- 
cation of  the  person  committed  or  of  some 
one  in  his  behalf.  No  particular  procedure 
is  prescribed,  but  ordinary  methods  by  which 
the  action  of  a  court  Is  invoked  and  a 
judicial  Investigation  carried  on  In  other 
matters,  adapted  to  the  end  sought,  under 
the  supervision  of  the  court  as  to  notice  and 
hearing,  are  sufliclent.  Nor  is  the  certificate 
of  the  superintendent  a  condition  precedent 
to  or  a  necessary  accompaniment  of  the 
application,  but  it  should  be  presented  so 
that  the  court  may  give  it  consideration 
and  effect  at  the  hearing.  A  Massachusetts 
statute  provided  that  one  acquitted  of  mur- 
der or  manslaughter  by  reason  of  insanity 
should  be  committed  to  a  lunatic  hospital 
for  life,  with  the  further  provision,  how- 
ever, that  he  might  be  discharged  by  the 
Governor  and  Council  whenever  it  appeared 
that  he  might  be  discharged  without  danger 
to  himself  or  others.  The  statute  did  not 
require  the  court  to  inquire  whether  the 
insanity  ccmtinued  at  the  date  of  the  trial. 


In  an  action  involving  the  question  whether 
the  state  or  a  municipality  was  liable  for 
expenses  of  the  support  of  a  person  so 
committed,  who  It  appeared  was  sane,  the 
Supreme  Court  of  that  state  said:  "The 
practical  effect  of  the  St.  of  1873  Is  to  pro- 
vide that,  in  case  of  an  Indictment  for 
homicide,  the  insanity  of  the  defendant  is 
not  a  defense  which  entitles  him  to  an 
unconditional  acquittal,  but  that  he  shall 
be  detained  in  confinement  until  it  appears 
to  the  Governor  and  Council  that  he  may 
be  discharged  and  set  at  large  without 
danger  to  others.  He  is  not  committed  to 
the  hospital  for  the  purposes  of  treatment 
as  a  lunatic.  He  is  not  held  there  as  other 
Inmntes  are  held.  He  cannot  be  discharged, 
as  others  can  be,  by  the  trustees,  or  by  a 
court  upon  proof  that  he  is  not  Insane,  or, 
If  Insane,  can  be  sufficiently  provided  for 
by  himself  or  his  friends,  or  the  town  of 
his  settlement.  Pub.  Sts.  c.  87,  J  40.  He 
is  confined  In  the  hospital  as  a  place  of 
detention,  because  his  being  at  large  would 
be  dangerous  to  the  peace  and  safety  of 
the  community."  Gleason  v.  West  Boylston, 
136  Mass.  489.  While  objections  to  the  law 
such  as  are  made  here  were  not  presented 
or  considered,  no  doubt  of  Its  validity  was 
suggested  In  the  opinion.  A  similar  statute 
of  North  Carolina  provided  for  like  com- 
mitment In  such  cases,  and  that  there  should 
be  no  discharge  therefrom  unless  by  an  act 
of  the  Legislature;  and  It  was  held  In  Re 
Boyett,  136  N.  C.  415.  48  S.  B.  789,  67  U 
R.  A.  972,  103  Am.  St.  Rep.  944,  1  Ann. 
Cas.  729,  that  the  act  was  void.  The  opinion 
quotes  freely  from  many  other  cases  on 
this  subject,  and  concludes  with  the  con- 
servative direction  that  the  person  so  de- 
tained be  brought  into  court  upon  habeas 
corpus,  but  that  the  affidavit  should  show- 
that  he  Is  not  a  dangerous  lunatic.  From 
this  conclusion  it  would  seem  that  In  the 
opinion  of  that  court  a  dangerous  lunatic 
should  not  be  summarily  placed  at  liberty 
notwithstanding  the  invalidity  of  the  statute 
under  which  he  was  committed. 

As  an  inquest  provided  by  statute  to  de- 
termine charges  of  Insanity  may  determine 
that  question,  and  commitment  to  a  hospital 
be  made  thereon  without  the  Intervention  of 
a  jury,  It  follows  that  a  proper  tribunal  pro- 
vided by  law  may  pass  upon  the  question  of 
his  restoration.  Under  our  statute  in  cases 
of  lunacy  generally  this  may  be  done  by  an  ' 
inquiry  In  the  probate  court  with  or  without, 
a  jury  (Gen.  Stat.  1909,  |  8466),  but  the  jury 
referred  to  here  Is  composed  of  four  triers 
of  the  fact  who  are  not  really  a  jury  (Gen. 
Stat.  1909,  i  8470;  State  v.  LInderholm,  84 
Kan.  603,  114  Pac.  857).  In  that  statute  It 
is  provided  that  a  written  statement  of  the 
case  must  be  presented  by  the  superintend- 
ent, although  It  is  not  provided  that  a  cer- 
tificate favorable  to  the  claim  of  the  appli- 
cant for  discharge  shall  be  a  positive  condi- 
tion upon  which  it  shall  be  granted,  and  In. 
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this  respect  the  statute  differs  from  the  one 
under  which  this  comniltnient  was  Issued. 
The  Legislature  probably  made  this  distinc- 
tion to  provide  an  additional  safeguard 
where  persons  have  taken  life  or  otherwise 
committed  offenses  punishable  as  crimes  If 
done  by  a  responsible  person.  The  Legis- 
lature must  have  believed  that  the  person 
qualified  for  the  highly  Important  duty  of 
superintending  such  an  institution,  and  who 
is  in  a  position  to  observe  conduct  and  symp- 
toms, Is  qualified  to  determine  the  condition 
of  mind  of  an  inmate,  and  will  be  Just  to 
him  and  the  public  alike.  The  practical  dif- 
ficulties in  deciding  such  questions  upon  the 
testimony  of  experts  called  by  the  parties 
and  great  variance  in  their  opinions  are  the 
subject  of  much  comment  and  criticism,  lead- 
ing to  earnest  Inquiry  whether  the  truth  of 
Bucb  an  issue  ought  not  to  be  determined  by 
the  aid  of  disinterested  persons  appointed  to 
Investigate  and  testify  or  report.  Report  of 
Committee  on  Insanity  and  Criminal  Re- 
sponsibility, Jonmal  of  Am.  Inst,  of  Crim- 
inal Law  and  Criminology,  November,  1911, 
p.  521.  The  statute  is  in  aid  of  a  Judicial 
proceeding  for  the  determination  of  a  mat- 
ter in  which  not  only  the  subject  of  the  in- 
quiry, but  the  public  have  a  profound  in- 
terest It  is  a  legislative  effort  to  discover 
the  truth  of  a  vital  issue,  not  altogether 
novel,  for  a  statute  with  essentially  the  same 
provisions  was  enacted  by  the  Legislature  of 
Minnesota  In  1907.  The  Supreme  Court  of 
that  state  has  expressed  no  opinion  concern- 
ing Its  validity,  although  brought  to  its  atten- 
tion in  November,  1911,  In  Northfoss  v.  Welch 
(Minn.)  133  N.  W.  82.  Northfoss  had  been 
committed  in  1894  to  a  hospital  for  the  in- 
sane for  safe-keeping  and  treatment  upon 
an  acquittal  of  a  criminal  charge  because 
of  Insanity.  The  Minnesota  statute  Just  re- 
ferred to,  however,  was  enacted  In  1907.  The 
superintendent  refused  to  certify  that  the 
petitioner  was  not  dangerous,  and  habeas 
conras  proceedings  were  Instituted  In  a  dis- 
trict court,  which  held  that  the  statute  ap- 
plied, and  that  It  was  constitutional  and  re- 
fused a  discharge.  On  appeal  It  was  held 
that  the  statute  was  not  Intended  to  be  retro- 
active, and  that  persons  committed  under  a 
former  act  should  be  released  according  to 
its  provisions  rather  than  those  of  the  later 
statute,  and  the  constitutional  question  was 
not  decided.  The  state  as  parens  patrlK  may 
make  provision  for  the  care  of  those  unable 
to  care  for  themselves,  as  In  the  case  of  in- 
sane persons  and  neglected  children.  Dow- 
dell,  Petitioner,  169  Mass.  387,  47  N.  E.  1033, 
61  Am.  St.  Rep.  290.  It  was  said  in  Wares, 
PetlHoner,  161  Mass.  70,  86  N.  E.  586,  where 
a  child  had  been  committed  to  the  care  of 
the  commissioners  of  public  Institutions  of 
Boston,  who  were  also  vested  with  the  power 
of  discbarge,  that:  "The  discretionary  pow- 
er given  to  the  board  or  officers  to  whose 
custody  the  child  may  be  committed  to  dis- 
121  P.-32 


charge  it  before  the  end  of  the  term  If  the 
object  of  the  commitment  had  been  accom- 
plished is  to  the  advantage  rather  than  dis- 
advantage of  the  parent,  and  we  see  no 
valid  objection  to  bestowing  It  upon  such 
board  or  officers.  Equally  important  dis- 
cretionary powers  vested  In  other  boards 
have  been  upheld,  and  similar  powers  exer- 
cised by  the  trustees  of  the  state  industrial 
and  reform  schools  have  never,  so  far  as  we 
are  aware,  been  questioned."  The  decision 
appears  to  be  based  upon  the  fact  that,  aft- 
er a  proper  commitment,  the  right  of  the 
party  was  concluded  when  it  was  decided 
after  a  full  and  fair  hearing  by  the  board 
that  the  object  of  the  commitment  had  not 
been  accomplished.  It  was  said  that  the  lib- 
erty remained  to  apply  for  a  discharge  by 
habeas  corpus  If  rights  are  prejudiced  by 
errors  of  law  or  wrongful  conduct  of  the 
board.  Construing  the  provision  of  our  law 
requiring  a  certificate  as  stated  in  the  act 
as  a  necessary  condition  of  the  discharge,  if 
that  opinion  is  sound,  the  act  Is  not  thereby 
necessarily  unconstitutional.  The  presump- 
tion is  that  the  officer  will  do  his  duty  faith- 
fully, but,  if  the  certificate  should  be  cor- 
ruptly or  oppressively  withheld,  the  appli- 
cant would  not  be  without  remedy. 

The  petition  does  not  allege  that  Clark 
is  now  sane,  nor  that  he  is  not  dangerous, 
and  the  claim  to  release  is  Imsed  solely  on 
the  suroosed  unconstitutionality  of  the  stat- 
ute; but  an  immediate  release  would  not 
necessarily  follow,  even  if  that  view  should 
be  adopted.  As  already  noted  In  the  Boyett 
Case  in  North  Carolina,  where  the  law  was 
held  void,  proof  that  the  person  was  not 
a  dangerous  lunatic  was  required.  And  In 
the  Thaw  Case  Judge  Gaynor,  who  in  a 
strong  dissent  held  the  act  void,  still  said 
that  the  petitioner  should  be  held  for  pro- 
ceedings and  commitment  under  the  general 
insanity  law  of  that  state.  Again,  it  does 
not  follow  that  the  statute  In  question  is 
wliolly  void  even  if  the  provision  requiring 
the  certificate  referred  to  is  obnoxious  to 
the  Constitution.  That  clause  is  separable 
and  independent,  and  there  is  no  reason  to 
believe  that  the  Legislature  would  not  have 
passed  the  provisions  for  commitment  with- 
out the  provisions  for  discharge.  Turner  v. 
Com'rs  of  Woodson  County,  27  Kan.  814; 
Hardy  v.  Kingman  County,  65  Kan.  Ill,  68 
Pac.  1078;  Harrod  v.  Latham,  77  Kan.  466, 
95  Pac.  11.  If  the  provisions  for  discharge 
should  fall,  it  would  leave  the  person  de- 
tained any  remedy  available  before  its  enact- 
ment to  a  sane  person  held  as  an  inmate  of 
a  hospital  for  the  Insane.  Having  reached 
the  conclusion  that  so  much  of  the  statute 
as  authorized  a  commitment  Is  valid,  it  fol- 
lows that  the  relief  now  sought  should  be 
refused,  whatever  views  are  entertained  con- 
cerning the  particular  clause  requiring  a 
superintendent's  certificate.  It  seems  best, 
however,  now  that  the  matter  has  been  fully 
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presented,  to  state  the  views  of  tbe  court 
upon  the  validity  of  the  entire  act,  which 
we  do,  holding  that  its  passage  was  within 
the  constitutional  powers  of  the  Legislature. 
The  purposes  of  the  statute  are  highly  be- 
neficent. It  gives  protection  to  the  public 
against  repetitions  of  homicides,  or  other 
acts  of  irresponsible  frenzy  or  distraction, 
and  affords  to  the  unfortunate  persons  so 
couiuiltted  safe  seclusion  and  humane  treat- 
ment which  it  is  the  province  of  tbe  state  to 
give  in  the  exercise  of  its  parental  power. 
Tbe  judicial  department  may  not  interfere 
with  the  legislative  conscience,  unless  there 
la  a  clear  violation  of  some  provisions  of  the 
Constitution.  Com'rs  of  Linn  County  v.  Sny- 
der, 45  Kan.  636,  26Pac21;  Wulf  v.  Kansas 
City,  77  Kan.  358,  94  Pac.  207;  Underwood  v. 
People,  32  Mich.  1,  20  Am.  Rep.  633;  In  re 
Doyle,  16R.L637,  18Atl.l59,  8  L.  R.  A.  350, 
27  Am.  St.  Rep.  759,  and  other  cases  are  cited 
as  being  at  variance  with  the  views  or  some 
of  the  views  herein  expressed.  These  cases 
and  others  have  been  carefully  considered, 
but  it  is  believed  that  the  conclusions  reach- 
ed are  In  harmony  with  the  best  considered 
precedents,  and  are  sustained  by  tbe  better 
reasoning. 

The  petitioner's  husband  will  be  remanded. 
All  the  Justices  concurring. 

JOHNSTON,  C.  J.  (specially  concurring). 
I  concur  in  the  judgment  remanding  Clark 
to  custody,  and  in  holding  that  the  law  un- 
der which  he  was  committed  to  the  asylum 
for  the  dangerous  insane  is  valid,  but  I 
reach  this  conclusion  on  tbe  theory  that  the 
Legislature  intraded  that  a  i>er8on  so  com- 
mitted, who  has  been  restored  to  sanity, 
may  be  liberated  by  the  proper  court  with 
or  without  the  consent  of  the  superintendent 
of  the  asylum.  The  duty  and  action  requir- 
ed of  that  officer  is  In  aid  of  a  judicial  pro- 
ceeding for  a  discharge,  but,  in  my  view,  It 
was  not  Intended  that  bis  decision  should  be 
a  substitute  for  a  judicial  proceeding,  nor 
that  his  adverse  decision  would  prevent  a 
jadiclal  Inquiry  as  to  the  sanity  of  the  in- 
mate. Serious  questions  might  arise  If  a 
statute  were  enacted  which  provided  that  a 
release  from  custody  of  one  restored  to  sani- 
ty could  not  be  had  In  a  judicial  proceeding 
until  the  consent  of  the  superintendent  of 
tbe  asylum  was  obtained,  or  where  applica- 
tion to  the  judicial  department  for  release 
depended  on  the  will  of  a  ministerial  officer. 
Under  our  statute,  it  Is  the  duty  of  the  su> 
perintendent  to  bring  his  opinion  or  certifi- 
cate that  there  has  been  a  restoration  to  the 
attention  of  the  court,  but  his  opinion  does 
not  preclude  a  judicial  Inquiry  nor  bind  the 
court  when  an  inquiry  Is  made.  There  was 
the  requisite  authority  In  the  court  which 
committed  Clark  to  the  asylum.  There  was 
the  essential   Inquiry   and   finding  that   he 


was  Insane  at  tbe  time  he  was  committed; 
and  the  statute  affords  him,  and  any  one  so 
restrained,  an  opportunity  to  directly  apply 
to  a  court  for  discharge  on  tbe  ground  that 
he  la  no  longer  insane.  Not  having  availed 
himself  of  this  remedy,  nor  shown  a  restora- 
tion to  sanity,  be  Is  not  entitled  to  a  dis- 
charge. 

at  Kan.  379) 
STEPHENSON  et  al.  v.  PATTON  et  nx. 
(Supreme  Court  of  Kansas.    Feb.  10,  1912.) 

(Svttdbui  }>v  the  Court.) 

1.  Deeds  (J  75*)— Trusts  (|  93*)— Construc- 
tive TstrsTS— Mistake  in  Conveyance. 

Where  a  deed  to  a  tract  of  land  is  made 
from  a  husband  to  his  wife,  which  by  its 
terms  conveys  to  her  the  fee  therein  and  re- 
serves to  himself  a  life  estate,  and  such  deed 
is  placed  of  record,  and  where  thereafter  the 
terms  of  the  deed  are  called  to  the  attention 
of  both  the  grantor  and  the  grantee,  and  each 
asserts  that  there  has  been  a  mistake  in  the 
making  of  the  deed  as  written,  and  that  the 
intention  of  each  was  that  the  grantor  was 
to  convey  only  a  life  estate  to  the  grantee  and 
reserve  the  fee  to  himself,  still  if  it  appears 
that  both  the  grantor  and  the  grantee  lived 
for  several  months  thereafter,  and  took  no 
steps  to  correct  the  mistake  of  record,  it  will 
be  presumed  that  both  the  grantor  and  the 
grantee  ratified  and  confirmed  the  deed  as 
recorded,  and  no  trust  arose  from  such  trans- 
action. 

[Ed.  Note.— For  other  cases,  see  Deeds, 
Cent.  Dig.  §§  206-208;  Dec.  Dig.  {  75;*  Trusts, 
Cent.  Dig.  S  143;   Dec.  Dig.  {  93.*] 

2.  Vendor  and  Purchaser  (J  196*)— Rioht 
TO  Rents  —  Construction  —  Quitolaih 
Deeds. 

A  quitclaim  deed  to  land  does  not  convey 
to  the  grantee  therein  any  account  or  claim  for 
rents  or  profits  of  the  land  which  the  grantor 
may  have  bad  at  the  time  of  the  conveyance. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  $8  404-406;  Dec.  Dig.  I 
196;*  Landlord  and  Tenant,  Cent  Dig.  | 
808.] 

8.  Tenancy    in    Common    (|   28*)— Mtjtdai. 

Rights  and  Liabilities  o»  Cotenantb. 
Where  a  cotenant  of  land  has  for  years 
had  the  possession  and  has  received  tbe  rents 
and  profits  thereof,  and  has  made  valuable  im- 
provements and  paid  the  taxes  tiiereon,  the 
benefits  will,  as  between  the  one  in  possession 
and  cotenants  out  of  possession,  be  offset  from 
time  to  time,  as  justice  may  require,  against 
tbe  improvements  and  taxes;  but,  where  in 
such  case  the  aggregate  of  such  benefits  ex- 
ceeds the  value  of  the  improvements  and  taxes, 
a  grantee,  in  a  quitclaim  deed  of  the  rights 
of  the;  cotenants  out  of  possession,  cannot  in 
an  action  of  partition  recover  judgment  against 
the  cotenant  in  possession  for  such  excess. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  %%  76-88;  Dec  Dig.  { 
28.*] 

Appeal  from  District  Court,  Chase  County. 

Action  by  Richard  A.  Stephenson  and 
others  against  Nelson  M.  Patton  and  wife. 
From  a  judgment  for  plaintiffs,  defendants 
appeal.  Reversed  and  remanded,  with  in- 
structions. 
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John  Mndden  and  F.  P.  Cochran,  for  ap- 
pellants.   H.  E.  Ganse,  for  appellees. 

SMITH,  J.  Prior  to  May  13,  1891,  one 
John  Patton,  father  of  the  appellant  Nel- 
son M.  Patton,  was  the  owner  of  the  land 
which  Is  the  subject  of  this  action  In  parti- 
tion. John  Patton  and  his  wife,  Maria,  had 
no  children  from  their  marriage,  but  each 
had  children  l>y  a  former  marriage,  and 
each  was  at  this  time  advanced  in  years.  At 
the  date  stated  John  Patton  executed,  and 
caused  to  be  recorded,  a  deed  conveying 
the  land  to  his  wife,  Maria,  and  reserving 
to  himself  a  life  estate  therein.  There  is 
evidence  that,  soon  after  the  recording  of 
the  deed,  both  parties  thereto  stated,  in  ef- 
fect, that  there  was  a  mistake  in  the  deed, 
and  that  it  was  the  intention  of  each  that 
.Tohn  Patton  should  convey  a  life  estate  in 
the  land  to  Maria  Patton,  and  retain  the  fee 
In  the  land  in  himself.  Maria  Patton  died 
March  13,  1893.  and  John  Patton  died  April 
29,  1893.  Upon  the  death  of  his  father,  the 
appellant  Nelson  M.  Patton  bought  the  in- 
terests of  his  brothers  and  sisters,  the  only 
heirs  at  law  of  John  Patton,  took  posses- 
sion of  the  land,  and  for  more  than  14  years 
before  the  commencement  of  this  action  con- 
tinued in  the  exclusive  possession  thereof. 
During  the  years  1906-1907  one  of  the  ap- 
pellees, Stephenson,  procured  quitclaim  deeds 
of  some  of  the  heirs  of  Maria  Patton  to 
their  interests  in  the  land,  and  on  July  2, 
1907,  commenced  this  action  for  a  partition 
and  for  an  accounting  of  the  rents  and  prof- 
its thereof.  Nelson  M.  Patton  and  wife  an- 
swered as  follows:  (1)  General  denial;  (2) 
exclusive  possession  for  more  than  15  years; 
(3)  mutual  mistake  in  the  making  of  the 
deed  from  John  Patton  to  Maria  Patton;  (4) 
that  in  the  settlement  of  the  estate  of  John 
Patton  the  heirs  of  Maria  Patton  agreed  to 
make  no  claim  to  any  part  of  the  estate; 
that,  acting  thereon.  Nelson  M.  Patton  took 
possession  of  the  land  as  his  own,  made 
imr"'>vement8  thereon,  and  the  plaintlfTs 
were  estopped  thereby;  (5)  that  Nelson  M. 
Patton  liad  acquired  title  to  the  land  by  a 
tax  deed;  and  (6)  by  way  of  cross-petition 
asked  for  a  reformation  of  the  deed  from 
John  Patton  to  Maria  Patton,  The  prayer 
of  the  answer  was  that  the  title  be  quieted 
In  Nelson  M.  Patton,  or,  if  the  court  should 
find  that  he  was  not  the  exclusive  owner 
thereof,  that  he  be  allowed  for  taxes  paid 
and  Improvements  made  thereon. 

A  reply  was  filed  as  follows:  (1)  General 
denial;  (2)  that  the  allegations  of  mutual 
mistake  made  in  the  deed  of  May  13,  1891, 
were  barred  by  the  statute  of  limitations; 
(3)  tliat  wltliin  90  days  from  the  execution 
of  the  deed  of  May  13,  1891,  John  and  Maria 
Patton  liad  full  knowledge  of  the  terms  and 
provisions  thereof,. and  with  such  knowledge 
allowed  such  deed  to  stand  and  remain  un- 
changed, and  thereby  ratified  and  confirmed 
the  same. 


The  trial  of  the  action  was  without  a 
Jury,  and  the  court  found  that  the  tract  of 
land  contained  32i^  acres,  more  or  less.  It 
also  found  that  a  deed  thereto  was  made 
from  John  Patton  to  Maria  Patton,  but  made 
no  finding  of  fact  as  to  the  alleged  mistake 
in  the  deed;  that,  upon  the  death  of  Maria 
Patton,  John  Patton  became  the  owner  of 
an  undivided  one-half  interest  In  the  premis- 
es, and  each  of  her  five  children  became  the 
owner  of  an  undivided  one-tenth  thereof; 
that  during  the  year  1893  Nelson  M.  Patton 
acquired  the  interests  of  all  his  brothers 
and  sisters,  and  thereby  became  the  owner 
of  an  undivided  one-half  Interest  therein 
and  took  pos.session  thereof;  that  at  the 
commencement  of  this  action  Nelson  M.  Pat- 
ton owned  an  undivided  forty-eight  eighti- 
eths of  the  real  estate  and  the  appellees 
thirty-two  eightieths  thereof:  that  apiwUant 
had  paid  the  taxes  from  1893  to  1908,  in- 
clusive, amounting  to  $219.72  and  had  placed 
improvements  thereon  of  the  value  of  $1,- 
100;  that  the  appellant  bad  had  the  use  and 
occupation  of  the  premises  from  1894  to  1906, 
and  the  rental  value  of  the  premises  for 
these  years  was  $125  per  annum,  and  for 
the  years  1907,  1908,  and  1909  the  rental 
value  was  $150  per  annum.  The  court 
also  found  that  appellant  had  full  knowl- 
edge of  the  deed  from  his  father  to 
Maria  Patton  and  the  Interests  of  her  heirs 
In  the  premises;  that  the  taxes  on  the  land, 
for  which  the  tax  deed  was  Issued,  ac- 
crued while  the  appellant  was  in  possession 
and  while  it  was  his  duty  to  pay  them;  that 
the  appellees'  grantors  did  nothing  to  In- 
duce appellant  to  believe  they  had  waived 
their  rights  to  the  land;  that  they  were  all 
nonresidents  of  the  state  of  Kansas,  and 
had  had  no  actual  knowledge  of  the  Im- 
provements made  upon  the  land  by  the  ap- 
pellant. As  conclusions  of  law  the  court 
found  that  the  appellees  were  seised  in  fee 
of  thirty-two  eightieths  interest  in  the  prem- 
ises and  the  appellant  forty-eight  eightieths 
thereof;  that  the  appellee  was  entitled  to 
recover  of  the  appellant  $292.67  after  de- 
ducting Improvements  and  taxes,  and  the 
sum  Is  declared  to  be  a  lien  on  the  interest 
of  the  appellant  in  the  land.  Partition  was 
awarded  and  costs  divided  according  to  the 
interests  as  found. 

[1]  It  is  contended  by  appellant  that  the 
undisputed  evidence  shows  that  the  deed 
from  John  Patton  to  Maria  Patton  on  May 
13,  1891,  did  not  affect  the  hitentlons  of  the 
parties  thereto,  but  by  mutual  mistake  con- 
veyed the  fee  In  the  land  to  Maria  Patton, 
and  reserved  a  life  estate  therein  to  John 
Patton,  and  that  appellant  in  an  action  more 
than  14  years  thereafter  could  have  the  mis- 
take corrected.  The  court  held  that  this 
claim  of  appellant  was  barred  by  the  stat- 
ute of  limitations.  The  evidence  shows  that 
both  parties  to  the  deed  lived  for  nearly 
two  years  after  the  alleged  discovery  of  the 
mistake,  and,  in  the  absence  of  evidence  to 
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the  contrary,  will  be  presnmed  to  have  been 
competent  to  have  rectUled  the  mistake. 
Under  such  circumstances,  It  will  be  pre- 
sumed that  they  changed  their  minds  and 
ratified  the  deed  aa  recorded.  This  pre- 
sumption debars  the  appellant  at  any  time 
after  his  father's  death  from  maintaining 
an  action  to  correct  the  mistake.  Although 
legal  conclusions  seem  commingled  with  the 
findings  of  fact,  the  findings  as  to  the  re- 
spective interests  of  the  parties  in  the  land 
seem  to  be  in  accord  with  the  evidence.  The 
court  found  that  appellant  has  made  Im- 
provements on  the  land  in  good  faith  and 
honestly  of  the  reasonable  value  of  $1,100, 
and  has  paid  taxes  amounting  to  $219.72; 
also,  in  effect,  that  the  value  of  the  use  of 
the  premises  from  the  time  the  appellant 
commenced  his  occupation  thereof  to  the 
time  of  the  trial  is  $825,  and  still  renders 
Judgment  against  appellant  for  $219.67. 
Whether  Interest  was  allowed  on  either  side 
does  not  appear.  Rent  Is  expressly  allowed 
from  1894  to  1909,  and  It  as  clearly  appears 
from  the  findings  that  the  appellee  Stephen- 
son acquired  the  several  Interests  of  the 
heirs  of  Maria  Fatten  in  the  land  In  the 
years  1906  and  1907. 

[21  Generally  a  claim  for  rent  Is  a  chose 
In  action,  and,  of  course,  cannot  be  a  lien 
against  the  land  of  the  claimant  for  the  use 
of  which  the  claim  arises.  Even  "a  quit- 
claim deed  of  the  leased  premises  from  a 
lessor  to  a  lessee  does  not  operate  as  a  re- 
lease of  the  rent  which  had  accrued  at  the 
date  of  such  deed."  Johnson  v.  Muzzy,  42 
Vt  708.  A  quitclaim  deed  conveys  only  the 
grantor's  title  to  the  land  described  therein. 
Young  v.  Clippinger,  14  Kan.  148;  Knight 
V.  Dalton,  72  Kan.  131,  83  Fac.  124;  13  Cya 
652.  The  quitclaim  deeds,  produced  In  evi- 
dence by  Stephenson,  conveyed  to  him  all 
the  Interest  which  the  grantor  in  each  deed 
had  in  the  title  to  the  land,  including  what- 
ever ri^t  the  grantor  had  to  the  possession 
thereof;  bat  such  deeds  did  not  convey  to 
Stephenson  any  claim  for  rents  which  bad 
accrued  to  the  grantors  severally  prior  to 
the  execution  and  delivery  of  each  deed. 

[3]  It  is  equitable,  in  an  action  for  parti- 
tion between  a  cotenant  or  cotenants,  out 
of  actual  possession,  and  a  cotenant  in  pos- 
session, that  the  respective  claims  for  taxes 
and  improvements  should  be  offset  from 
time  to  time  as  Justice  may  require.  In  an 
action  such  as  this,  where  the  cotenants  out 
of  possession  have  a  different  proportion  of 
interest  in  the  title  to  the  land  and  to  the 
possession  thereof,  and  have  held  such  in- 
terests for  different  lengths  of  time,  the  ad- 
justment should  be  made  severally  as  to 
each  of  sudi  cotenants,  and  not  Jointly,  re- 
gard being  had  to  the  proportion  of  inter- 
est held  by  each  in  the  land,  and  the  time 
each  interest  was  acquired  and  held.  No 
error  is  predicated  thereon,  but  it  appears 


from  the  findings  of  fact  and  conclusions  of 
law  that  the  rights  of  one  cotenant  having  a 
one-eightieth  interest  in  the  land  was  entire- 
ly ignored.  The  court  properly  held  the 
tax  deed  void,  which  appellant  bad  acquired 
while  he  was  In  possession  of  the  land  and 
in  duty  bound  to  pay  the  taxes;  but,  of 
course,  the  appellant  is  entitled  to  credit  for 
the  taxes  upon  which  the  tax  deed  is  based 
as  if  the  tax  deed  had  not  been  Issued.  No 
exception  seems  to  t>e  taken  to  the  findings 
as  to  the  respective  interests  of  the  parties 
in  the  land  except  the  one  claim  of  api>el- 
lant  that  he  was  entitled  to  reform  the  deed 
from  his  father  to  his  stepmother  and  thus 
perfect  entire  title  in  himself.  This,  as  we 
have  seen,  is  not  permissible,  and  the  find- 
ings of  the  court  as  to  the  respective  In- 
terests are  approved.  With  reference  to  the 
improvements  the  court  made  the  following 
finding:  "Said  defendant  Nelson  M.  Patton 
has  also  made  necessary  and  proper  repairs 
and  improvements  on  said  premises  which 
were  fully  worth  about  $700  at  the  time  of 
the  commencement  of  this  action,  and  has 
also  made  improvements  on  said  premises 
which  were  not  necessary  but  which  were 
made  In  good  faith  and  honestly  made  for 
the  purpose  of  Improving  the  property,  and 
the  same  were  at  the  commencement  of  this 
action  reasonably  worth  the  sum  of  $400." 
We  construe  this  to  mean  that  the  improve- 
ments add  to  the  value  of  the  premises 
$1,100,  and  that  the  appellant  should  have 
credit  for  that  amount 

The  Judgment  is  reversed  and  the  case  is 
remanded,  with  instructions  to  compute  and 
determine  the  Interests  of  the  parties  In  the 
rents  and  profits  in  accordance  with  the 
views  herein  expressed,  and  to  offset  the 
same  as  to  each  appellee  against  the  amount 
to  which  the  appellant  is  entitled  for  taxes 
and  Improvements,  and  to  award  partition  in 
accordance  with  the  provisions  of  the  stat- 
ute, and  also  to  tax  the  costs,  attorneys'  fees, 
and  other  expenses  which  may  have  accrued 
in  accordance  with  Code  Civ.  Proc  i  647; 
section  6242,  Gen.  Stat.  1909.  All  the  Jus- 
tices concurring. 

(88  Kan.  4SD 
INTERNATIONAL    HARVESTER    CO.    OF 

AMERICA  ▼.  MYERS  et  al.t 
(Sapreme  Court  of  Kansas.     Feb.  10,  1912.) 

(ByUahut  hy  the  Court.) 

1.  MoBTOAOEs  ({  154*)— Lien  and  Fuobitt 
— None*  OF  CoNrLicTiNO  Claims. 

Among  the  many  facts  shown  and  found 
by  the  court  were  the  following:  Two  minor 
sons  rented  a  farm  of  their  father,  adjoioiog 
the  home  place.  Later  they,  with  an  elder 
brother,  bought  it  and  continaed  to  w->rk  it 
and  improve  it;  they  and  their  mother  stitt 
living  on  the  borne  place,  the  parents  having 
been  divorced.  The  deed  was  taken  in  the  name 
of  the  elder  brother,  who  did  not  work  the 
land,  but  went  into  business  in  another  county., 


•For  oUmt  cases  sm  sams  topio  and  sscUon  NUMBEIR  In  Dec.  Dls.  *  Am.  D>x.  Ker  No.  8erlw  *  Btv'r  Indssei 

t  Behearlnx  dented. 
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The  deed  was  recorded.  He  used  the  land  a* 
a  basis  of  credit,  and  Inter  mortgaged  it  to 
secure  a  mercantile  debt.  The  mortgagor's 
agent  inquired  of  him  as  to  possession,  and 
was  told  that  no  one  lived  on  the  place,  but 
that  the  two  brothers  rented  it.  An  examina- 
tion of  the  records  by  the  agent  disclosed  the 
record  title  in  the  mort^ragor.  In  the  mean- 
time the  two  brothers  had  come  of  age,  and 
had  worked  and  improved  the  land,  asserting 
that  each  owned  a  one-third  interest  therein, 
and  this  was  generally  understood  in  the 
neighborhood.  They  were  ignorant  of  their 
brother's  use  of  the  land  to  obtain  credit  and 
of  his  execution  of  the  mortgage.  Ordinary 
diligence  by  way  of  inquiry  in  the  neighbor- 
hood or  of  either  of  the  brothers  in  pos- 
session would  have  revealed  their  claim,  but 
no  such  inquiry  was  made.  The  court  ad- 
judged that  the  brothers,  William  and  Henry, 
held  their  interests  in  the  land  unaffected  by 
the  mortgage  of  plaintiff.     Held,  no  error. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  §|  344-353;   Dec.  Dig.  {  154.*] 

2.  Mortgages  (S  154*)— Lien  and  Priobitt— 
Constructive  Notice  —  Possession  —  No- 
toriety. 

When  the  possession  and  use  of  the  land 

by  the   two   brothers   had   been   shown,  it  was 

competent  to  prove  the  neighborhood  notoriety 

of  their  claim  of  ownership. 
[Ed.  Note.— For  other  cases,  see  Mortgages, 

Cent.  Dig.  S§  344-353;   Dec.  Dig.  $  l.')4.*] 

Appeal  from  District  Court,  Mltcbeli 
County. 

Action  by  the  International  Harvester 
Company  of  America  against  Benjamin  F. 
Myers  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.     Affirmed. 

Pulslfer  &  Hunt,  for  appellant.  Frank  A. 
Lutz,  A.  E.  Jordou,  and  J.  E.  Tice,  for  ap- 
pellees. 

WEST,  J.  This  case  Involves  the  sole 
question  whether  a  mortgagee  is  entitled  to 
a  Hen  upon  the  land,  or  whether  two  broth- 
ers of  the  mortgagor  without  any  record 
title  should  prevail.  Joseph  Myers  owned 
a  farm  on  which  was  located  the  family  resi- 
dence, and  across  the  road  from  which  was 
the  land  In  question.  Prior  to  1001  Joseph 
Myers  and  his  wife  were  divorced,  and  in 
the  division  of  the  property  she  became  the 
owner  of  the  home  place,  and  he  retained 
the  land  across  ^e  road.  In  ^901  a  son, 
Benjamin,  then  of  age,  was  engaged  in  busi- 
ness at  Belolt.  William  and  Henry,  two 
minor  brothers,  during  that  and  the  follow- 
ing year  farmed  the  land  as  tenants  of  their 
father,  and  also  farmed  the  land  of  their 
mother  where  they  lived.  In  September, 
1903,  Joseph  Myers  sold  to  the  three  sons, 
Benjamin.  William,  and  Henry,  this  land 
on  which  there  was  a  mortgage  of  $800,  the 
deed  being  taken  by  Benjamin,  this  being 
done  at  the  father's  instance,  thinking  that 
the  mortgage  could  be  more  easily  taken  care 
of  than  if  the  deed  should  rim  to  the  three. 
William  and  Benjamin  learned  of  this  ar- 
rangement soon  afterwards,  and  made  no 
objection.     When  the  mortgage  fell  due,   a 


new  one  was  executed  by  Benjamin;  one  of 
the  other  brothers  then  being  of  age  and  the 
other  a  minor.  This  mortgage  was  duly  re- 
corded, and  the  proceeds  used  to  pay  ott  the 
prior  mortgage  and  for  improvements  on 
the  land.  The  three  sons  were  to  pay  their 
father  for  the  land  in  such  sums  and  at  such 
times  as  he  should  demand.  The  deed  to 
Benjamin  was  recorded  September  18,  1003. 
William  and  Henry  continued  to  work  the 
land.  In  the  spring  of  1007,  Benjamin  went 
into  partnership  with  a  man  named  James, 
one  place  of  business  being  at  Delphos  and 
another  at  Minneapolis,  buying  goods  of  the 
International  Harvester  Company  and  of 
Parlln  &  Orrendorfif  Company.  Benjamin 
represented  that  he  was  the  owner  of  the 
land,  and  used  it  as  a  basis  for  obtaining 
credit,  and  afterwards,  on  i)elng  pressed  ;'or 
payment,  he  and  bis  wife  executed  the  mort- 
gage now  in  question;  the  plaintiffs  credit 
man  having  relied  on  his  statements  as  to 
owning  the  land  and  believing  the  same 
to  be  true.  Before  executing  the  mortgage, 
Benjamin  told  plaintifTs  agent  that  no  one 
was  living  on  the  land,  but  that  his  brothers 
William  and  Henry  were  renting  it.  When 
the  mortgage  was  taken,  the  records  were 
examined,  and  nothing  found  afTectlng  the 
land  except  the  $1,000  mortgage  already  men- 
tioned. Plaintiff's  mortgage  was  executed 
January  20,  1008,  and  recorded  the  following 
day.  William  and  Henry  did  not  learn  of 
the  mortgage  until  December,  1908,  and  had 
not  been  aware  that  their  brother  had  been 
using  the  iand  as  a  basis  of  credit  or  claim- 
ed to  own  It  or  that  he  had  mortgaged  it, 
and  had  but  'ittle  knowledge  concerning  the 
business  and  partnership  In  which  he  was 
•interested.  It  was  generally  understood  In 
the  neighborhood  that  each  of  the  brothers 
owned  one-third  of  the  land,  but  no  Inquiry 
was  made  there  by  the  mortgagee.  The 
mother  lived  on  the  home  place  as  did  Wil- 
liam and  Henry,  but  improvements  were  made 
on  the  mortgaged  land  from  time  to  time  by 
way  of  sheds,  corrals,  pens,  and  fences  in- 
cluding a  hog  tight  wire  ?ence  around  the 
entire  tract.  Considerable  stock  was  raised, 
and  there  were  about  50  acres  of  alfalfa  and 
65  or  70  acres  of  pasture;  the  remainder  being 
plowed  land.  By  January,  1008,  the  pur- 
chase price  to  the  father  had  been  fully 
paid.  As  betw^een  the  three  brothers,  there 
appeared  to  be  no  friction  or  misunderstand- 
ing as  to  the  ownership  or  management  of 
the  land  or  the  proceeds  therefrom.  When 
the  land  was  purchased  from  the  father, 
William  was  19  years  old  and  Henry  past 
20.  Among  the  51  findings  of  fact  the  latter 
portion  of  the  fifteenth  Is  that  "at  all  times 
William  and  Henry  have  claimed  to  own  each 
an  undivided  one-third  interest  In  the  land. 
and  their  pos.sessIon  of  It  has  been  open, 
notorious,  actual,  and  exclusive,  and  as  such 
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has  been  well  known  throiighout  the  neigh- 
borhood In  which  the  land  la  situated  ever 
since  the  deed  was  executed  by  their  father, 
Joseph  M.  Myers."  The  forty-eighth  Is  to 
the  effect  that  there  was  no  visible  change 
In  the  general  character  of  the  business  car- 
ried on  upon  the  laud  or  the  occupancy 
thereof  after  the  deed  to  Benjamin  by  the 
father,  except  that,  after  the  deed  was  made, 
William  and  Henry  openly  exercised  full 
and  complete  dominion,  made  lasting  and 
valuable  improvements,  claimed  to  be  own- 
ers with  Benjamin,  bought  and  sold  stock. 
Increased  and  transacted  the  business  of  the 
farm  as  though  they  were  actually  owners, 
until  it  became  a  matter  of  general  notoriety 
all  over  the  neighborhood  that  they  claimed 
to  own  the  place  In  common  with  their  broth- 
er. The  flfty-flrst  finding  was:  "The  oc- 
cupancy of  the  land  by  William  and  Henry 
Myers  was  by  farming  It  as  above  described, 
and  they  never  lived  on  the  place."  It  was 
also  found  that  the  agents  of  plaintiff  made 
no  effort,  other  than  to  ask  Benjamin,  to  as- 
certain the  extent  of  William  and  Henry's 
interest;  that  the  land  was  continuously 
listed  for  taxation  in  the  name  of  Benjamin, 
and  from  1903  to  1906  the  taxes  were  paid 
by  Benjamin,  the  mother,  or  the  father,  as 
were  the  taxes  for  1908  and  the  first  half  of 
1909,  those  for  1907  and  the  last  half  of  1909 
being  paid  by  Henry;  that,  had  the  agents 
of  plaintiff  made  Inquiry  lu  the  neighbor- 
hood, they  would  have  learned  of  William 
and  Henry's  claim  of  ownership,  and,  If 
they  had  exercised  ordinary  diligence  and 
made  reasonable  Inquiry,  they  would  have 
learned  of  such  claim.  The  plaintiff  Insists 
that  having  been  Informed  by  Benjamin  that 
no  one  was  living  on  the  land,  but  that  his 
two  brothers  were  renting  it,  and  having 
examined  their  records,  and  finding  nothing 
to  indicate  that  Benjamin  was  not  the  full 
owner,  the  defendants  cannot  defeat  its  mort- 
gage lien  nnless  their  possession  was  not 
only  open,  notorious,  and  exclusive,  but  also 
unambiguous  and  unequivocal;  while  the  de- 
fendant claims  that,  being  told  that  these 
brothers  were  farming  the  land,  it  was  the 
mortgagee's  duty  to  ascertain  by  Inquiry 
whether  they  were  tenants  in  fact  or  had 
some  other  or  greater  rights  thereon. 

[1]  The  case  has  been  thoroughly  briefed 
and  argued,  and  many  authorities  are  pre- 
sented by  each  side,  and  almost  any  possible 
view  which  might  be  taken  would  find  sup- 
port In  numerous  decisions  found  in  the 
books.  Narrowed  down  the  real  question 
is  this:  Did  the  law  require  plaintiff,  when 
advised  that  William  and  Henry  were  work- 
ing the  land  as  tenants  of  Benjamin,  to  In- 
quire Into  the  truth  of  this  statement,  and 
use  reasonable  diligence  to  ascertain  the  real 
facts?  Both  parties  refer  to  numerous  de- 
cisions of  this  court  In  supiwrt  of  their  con- 
tentions, and  reference  to  those  most  nearly 
In  point  will  be  made.  In  Johnson  v.  Clark,  18 
Kan.    157,   an   undivided    interest   In   land 


which  had  been  held  as  partnership  property 
was  purchased  at  an  administrator's  sale 
and  the  equitable  interest  of  the  surviving: 
partner  was  purchased  at  private  sale  and 
the  land  conveyed  by  the  purchaser  by  war- 
ranty deed,  the  grantee  taking  possession 
and  making  valuable  improvements,  the 
deeds  being  placed  of  record.  It  was  held 
that  the  purchaser  buying  of  the  sole  heir 
at  law  of  the  deceased  partner  was  charged 
with  notice  of  whatever  claim  the  possessor 
asserted  up  to  the  date  of  the  purchase 
whether  legal  or  equitable.  In  the  opinion 
(18  Kan.  164)  It  was  said:  "It  is  well  es- 
tablished that  open,  notorious,  unequivocal, 
and  exclusive  possession  of  real  estate  under 
an  apparent  claim  of  ownership  Is  notice  to 
the  world  of  whatever  claim  the  possessor 
asserts,  whether  such  claim  is  legal  or  equi- 
table In  Its  nature.  Under  these  circum- 
stances, It  was  incumbent  ui>on  the  plaintiff 
to  inquire.  Inquiry  would  inevitably  have 
lead  him  to  knowledge  of  Clark's  possession. 
This  was  notorious.  Having  ascertained  the 
fact  of  Clark's  possession,  he  was  bound  to 
pursue  his  inquiry  until  he  ascertained  the 
nature  of  the  possessor's  claim.  Having 
these  means  of  knowledge  at  his  command, 
and  failing  to  use  them,  the  law  treats  the 
plaintiff  precisely  as  though  he  had  used 
them  and  learned  all  that  might  have  been 
ascertained  therefrom.  And  therefore  the 
plaintiff,  upon  the  facts  in  the  case,  is  held 
by  the  law  to  have  had  at  the  date  of  his 
purchase  full  knowledge  of  Boyd's  equitable 
interest  in  the  land  at  the  death  of  Likins, 
and  to  all  of  which  interest  Clark  succeed- 
ed by  his  purchase  from  the  grantee  of 
Boyd." 

In  School  District  ▼.  Taylor,  19  Kan.  287, 
it  was  held  that  a  purchaser  of  land  must 
take  notice  of  the  rights  of  a  school  district 
which  had  bought  one  acre  thereof  and  built 
a  schoolhouse  thereon  which  it  had  occupied 
without  having  the  deed  recorded.  In  the 
opinion  at  page  292  of  19  Kan.  it  was  said: 
"The  defendant  was  in  the  possession  of  said 
land  when  the  plaintiff's  equities  were  creat- 
ed. And  this  possession,  was  actual,  open, 
visible,  notorious,  and  exclusive.  The  plain- 
tiff had  to  shut  his  eyes  not  to  see  it.  If  he 
had  looked  at  the  land,  he  must  have  known 
it.  If  he  had  inquired  of  any  person  In  the 
neighborhood,  any  man,  woman,  or  even  chUd 
of  school  age,  he  must  have  been  informed 
concerning  it.  But  It  seems  he  made  no  such 
inquiries.  He  did  not  Inquire  of  any  person 
concerning  adverse  claims  or  interests  ex- 
cept of  his  own  mortgagor.  We  therefore 
think  he  cannot  claim  to  be  an  innocent  and 
bona  fide  purchaser  of  the  said  mortgage  in- 
terest." In  McNeil  v.  Jordan,  28  Kan.  7,  16. 
the  rule  making  open,  notorious,  unequivocal, 
and  exclusive  possession  under  an  apparent 
claim  of  ownership  notice  to  the  world  was 
held  not  to  apply  to  a  vendor  remaining  in 
possession.  It  was  said :  "The  object  of  the 
law  In  holding  possession  constructive  no- 
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tlce  Is  to  protect  tbe  possessor  from  the  acts 
of  others  who  do  not  derive  their  title  from 
him,  not  to  protect  him  against  his  own  acts, 
not  to  protect  him  agaiost  his  own  deed." 
To  the  same  effect  Is  Hockman  t.  Tboma,  68 
Kan.  519,  75  Pac.  486,  and  Dotson  t.  Rail- 
way Co.,  81  Kan.  816,  106  Pac.  1045.  In 
Deetjen  v.  Rlchter,  33  Kan.  410,  6  Pac.  595, 
the  owner  of  real  estate  holding  under  an 
unrecorded  deed  in  possession  by  tenant 
when  a  subsequent  deed  was  executed  under 
legal  proceedings  divesting  the  vendor  of  his 
supposed  title,  such  subsequent  purchaser, 
having  actual  notice  from  the  tenant  that  he 
is  leasing  the  laud,  giving  the  name  of  the 
landlord.  Is  held  entitled  to  prevail  over  such 
subsequent  purchaser  who  is  held  not  to  be 
a  bona  fide  purchaser  without  notice.  Rlch- 
ter and  his  daughter  had  lived  together  upon 
the  premises  until  the  daughter  was  declared 
Insane;  there  being  no  other  members  of  the 
family.  The  plow  land  was  leased  to  one 
Stober,  who  told  the  subsequent  purchaser 
that  he  was  renting  from  Rlchter.  At  page 
414  of  33  Kan.,  at  page  598  of  6  Pac,  it  was 
said :  "We  do  not  understand  the  law  to  be 
that  a  person  must  actually  reside  upon  the 
land  to  make  his  possession  notice.  He  may 
actually  improve  and  cultivate  it,  and  per- 
form open,  notorious,  and  decided  acts  of 
ownership  over  it  without  residing  upon  it. 
•  *  •  There  is  some  conflict  in  the  au- 
thorities whether  the  possession  of  a  tenant 
under  a  lease  is  notice  simply  of  his  tenancy 
or  of  his  tenancy  and  also  of  his  landlord's 
title.  But  there  seems  no  good  reason  why, 
if  It  be  admitted  that  possession  is  notice,  or 
evidence  of  notice,  there  should  be  any  modlfl- 
cation  of  the  rule  that  the  possession  by  the 
tenant  is  the  possession  of  his  landlord.  If 
the  purchaser  has  followed  up  the  suggestion 
which  the  possession  of  the  premises  by  a 
third  party  implies,  he  will  inquire  of  the 
actual  occupant  with  the  probability  of 
learning  that  he  holds  as  lessee  of  another. 
Inquiry  could  not  safely  stop  here  for  the 
next  step  suggested  by  the  circumstances 
would  be  to  inquire  of  the  landlord.  •  *  • 
Information  which  makes  it  the  duty  of  a 
party  to  inquire,  and  shows  where  such  an 
inquiry  may  be  effectual.  Is  notice  of  all  the 
facts  which  might  be  thereby  ascertained. 
No  purchaser  of  real  estate  is  at  liberty  to 
remain  intentionally  Ignorant  of  facts  relat- 
ing to  his  purchase  within  his  reach,  where 
the  proi)erty  is  in  the  actual,  open,  visible, 
notorious,  and  exclusive  irassession  of  an- 
other, and  then  claim  protection  as  an  in- 
nocent purchaser.  The  presumption  of  law 
Is  that  upon  inquiry  he  will  ascertain  the 
true  state  of  the  title."  In  Sanford  v.  Weeks, 
38  Kan.  .319,  16  Pac.  465,  5  Am.  St.  Rep.  748, 
a  person  having  an  equitable  title  made  im- 
provements on  the  land  consisting  of  the 
breaking  of  13  or  14  acres,  the  fencing  of  the 
same,  the  quarrj-lng  and  cording  up  of  con- 
siderable rock  and  the  partial  construction 


of  a  lime  kiln,  no  dwelling  house  being  on 
the  land  and  no  one  living  thereon,  and  it 
was  held  that  such  improvements  were  not 
of  themselves  conclusive  that  the  party  mak- 
ing the  same  had  open,  notorious,  unequivo- 
cal, and  exclusive  possession  as  against  a 
subsequent  purchaser  for  value.  There  the 
purchasers  inquired  of  the  agents  of  the 
grantor  and  were  informed  that  she  was  the 
owner  of  the  premises.  They  also  inquired 
of  a  responsible  banker  if  they  could  rely  up- 
on the  representations  of  these  agents  and 
were  informed  that  they  could.  The  court 
said  (38  Kan.  page  325,  16  Pac.  page  468  [5 
Am.  St.  Rep.  748]):  "The  only  question 
really  for  our  determination  is  whether  there 
is  sufficient  evidence  in  the  record  to  sustain 
the  finding  of  the  trial  court  that  the  Weeks- 
es  had  neither  actual  nor  constructive  notice 
liefore  their  purchase  of  the  land  that  San- 
ford had,  or  claimed,  any  Interest  therein." 
And  it  was  held  that,  as  the  finding  bad  been 
made  upon  conflicting  evidence.  It  could  not 
be  disturbed.  Here  the  finding  well  8Ui>- 
ported  is  the  other  way.  In  Gray  v.  Zell- 
mer,  66  Kan.  514,  72  Pac.  228,  the  general 
rule  was  announced  that  open  and  notorious 
possession  of  real  estate  is  constructive  no- 
tice to  all  the  world  of  the  rights  of  one  in 
possession,  that  the  doctrine  of  equitable  es- 
toppel does  not  operate  in  favor  of  one  who 
has  knowledge  of  another's  rights,  or  who 
has  convenient  and  available  means  of  ob- 
taining such  knowledge.  Koch  purchased  a 
quarter  section  of  land  for  $560,  paying  $60 
cash  and  giving  a  mortgage  for  $500.  With 
his  consent  the  land  was  conveyed  to  Zell- 
mer,  who  was  to  hold  the  legal  title  until 
Koch  should  pay  off  the  mortgage.  Koch 
took  and  held  open  and  notorious  possession 
under  claim  of  ownership  and  paid  to  bis 
agent,  Zellmer,  the  interest  as  it  accrued  and 
the  principal  in  full,  but  Zellmer  failed  to 
transmit  it  all  to  the  mortgagee.  When  the 
mortgage  fell  due,  Zellmer  remortgaged  to 
Ambler  for  $300  to  use  in  paying  off  the  first 
mortgage.  Ambler  trusted  to  the  title  as 
shown  by  the  records,  and  viade  no  inquiry 
of  Koch,  who  was  in  possession.  Ambler  as- 
signed to  the  plaintiff  Gray,  who  had  per- 
sonal Judgment  against  Zellmer,  but  was  re- 
fused foreclosure  against  Koch.  This  was 
affirmed.  In  the  opinion  it  was  said  (66  Kan. 
page  516,  72  Pac.  page  229):  "One  seeking 
to  be  informed  as  to  the  title  of  real  estate 
cannot  safely  limit  his  investigations  to  what 
is  shown  in  the  records  of  the  county  in 
which  the  land  is  situated.  He  must  also 
inquire  about,  and  take  notice  of,  the  rights 
of  those  who  are  in  open  and  notorious  pos- 
session of  such  real  estate.  It  Is  a  general 
rule  that,  such  possession  is  constructive  no- 
tice to  ail  the  world  of  the  rights  of  the  one 
in  possession.  •  •  •  It  must  be  borne  in 
mind  that,  while  Koch  was  consenting  that 
Zellmer  should  hold  the  title,  he  was  at  the 
same   time  asserting   to   all  the   world  by 


Digitized  by ' 


.«^ogIe 


504 


121  PACIFIC  REPORTER 


(Kan. 


means  of  bis  irassesslon  that  be  was  tbe  real 
owner  of  the  property.  •  •  •  Nor  does 
the  principle  apply  that,  where  one  of  two 
equally  Innocent  parties  must  suffer,  he  who 
has  put  It  within  the  power  of  the  wrong- 
doer to  defraud  must  be  the  one  to  sutTer, 
for  here  Koch  by  his  possession  was  pro- 
claiming to  all  the  world  his  rights,  and  this 
notice  was  as  puissant,  at  least,  as  was  the 
record."  In  98  Minn.  39,  107  N.  "W.  744,  13 
L.  R.  A.  (N.  S.)  49,  it  was  held  by  the  Su- 
preme Court  of  Minnesota  In  Mies  r.  Cooper 
that  actual  possession  Is  notice  to  all  the 
world  of  tbe  title  and  rights  of  the  person  In 
possession  and  of  all  facts  connected  there- 
with which  reasonable  inquiry  would  dis- 
close, and  that  a  purchaser,  knowing  the 
possession  to  be  In  a  third  person,  is  charge- 
able with  notice  of  such  facts,  and,  If  be 
falls  to  make  pro[)er  inquiry  to  ascertain  tbe 
state  of  tbe  title,  be  is  not  a  purchaser  in 
good  faith.  To  this  decision  there  is  an  ex- 
tended footnote  covering  the  doctrine  of  no- 
tice by  possession.  Among  the  general  rules 
found  therein  are  the  following :  "Possession 
of  land  is  notice,  not  only  of  tbe  rights  of 
the  possessor,  •  •  •  but  also  of  all  facts 
that  would  be  developed  if  inquiry  were 
made  of  the  one  in  possession,  and  a  truth- 
ful response  made."  13  L.  R.  A.  (N.  S.)  page 
73.  "Tbe  rule  would  seem  to  be  universal 
that  tbe  occupation  by  tenant  of  lands  is  no- 
tice to  subsequent  purchasers  and  incum- 
brancers of  his  rights  as  such.  •  •  ♦  A 
purchaser  of  an  estate  In  the  possession  of  a 
tenant  is  bound  to  inquire  by  what  right  and 
under  what  agreement  tbe  tenant  holds  it. 
•  •  •  He  is  not  Justified  in  assuming  the 
possession  of  that  person  to  be  tbe  possession 
of  tbe  vendor,  but  is  bound  to  make  inquiry 
of  tbe  occupant"  13  L.  R.  A.  (N.  8.)  pages 
96  and  97.  "The  rule  of  the  English  author- 
ities, and  apparently  of  the  majority  of  tbe 
American  courts,  is  that  the  possession  of  a 
tenant  Is  notice  to  a  purchaser  of  land  oc- 
cupied by  the  tenant,  not  only  of  bis  interest 
as  tenant,  but  also  of  the  whole  actual  in- 
terest he  may  have  therein."  13  L.  R.  A. 
(N.  S.)  page  98.  At  page  138  of  13  L.  R.  A. 
(N.  S.)  is  found  the  following  portion  of  tbe 
"conclusion":  "To  buy  land  knowing  that  it 
does  not  belong  to  the  vendor  is  fraudulent 
as  against  the  real  owner;  and,  since  pos- 
session is  a  badge  of  ownership  and  title, 
willingness,  or  an  offer,  to  sell  by  one  not  in 
possession  Is  a  suspicious  circumstance,  which 
should  lead  tbe  proposed  purchaser  to  inquire 
as  to  the  ownership  of  tbe  title.  This  gives 
rise  to  the  general  rule  that  a  purchaser  or 
Incumbrancer  of  land  not  in  the  possession 
of  the  vendor  or  tbe  owner  of  the  record  ti- 
tle with  whom  he  is  dealing  Is  charged  with 
notice  of  all  tbe  interests,  rights,  and  equi- 
ties which  the  person  In  possession  may  have 
in  it,  and  that  he  takes  It  subject  to  such 
rights  and  equities.  This  rule  is  based  upon 
tbe  idea  that,  bad  the  purchaser  gone  to  the 


occupant  and  made  Inquiry  as  to  bis  rights, 
be  would  have  obtained  tbe  desired  informa- 
tion, and  therefore  be  has  constructive  notice 
with  reference  to  it;  and  it  is  generally 
deemed  to  be  applicable  whether  the  pur- 
chaser had  knowledge  of  tbe  possession  of 
tbe  third  person  or  not:  the  possession,  and 
not  tbe  knowledge  of  it,  furnishing  tbe  foun- 
dation for  tbe  constructive  notice."  In  Klrby 
V.  Talmadge,  160  U.  S.  379,  16  Sup.  Ct  349, 
40  L.  Ed.  463,  Mrs.  Talmadge  bad  purcbasetl 
the  lots  in  question  paying  part  cash  through 
one  Miller,  who  took  the  title  and  executed 
notes  secured  by  deed  of  trust  for  the  defer- 
red payments.  She  took  possession  and  oc- 
cupied them  as  her  own,  paying  taxes,  mak- 
ing improvements,  and  payments  on  tbe  debt. 
Miller  afterwards  conveyed  to  Mrs.  Tal- 
madge, but,  before  the  deed  was  recorded, 
Klrby's  grantors  contracted  with  tbe  collat- 
eral heirs  of  Miller  to  get  for  them  on  a  con- 
tingent fee  what  they  could  out  of  Miller's 
estate.  A  bill  was  filed  praying  for  parti- 
tion. The  conveyance  to  Klrby  was  held 
void  by  the  trial  court,  and  this  was  affirmed 
by  the  Supreme  Court.  In  the  opinion  it 
was  held  (dtlng  Landes  v.  Brandt,  10  How. 
348,  13  L.  Ed.  449)  that:  "Open  and  noto- 
rious occupation  and  adverse  holding  by  the 
first  purchaser  when  tbe  second  deed  Is  tak- 
en is  in  Itself  suflldent  to  warrant  a  Jury 
or  court  in  finding  that  the  purchaser  had 
evidence  before  him  of  a  character  to  put 
him  on  inquiry  as  to  what  title  possession 
was  held  under;  and  that  be,  tbe  subsequent 
purchaser,  was  bound  by  that  title  aside 
from  all  other  evidence  of  such  possession 
and  holding."  It  was  further  stated  that 
there  are  cases  of  occupation  by  some  other 
person  than  tbe  one  holding  the  unrecorded 
deed  which  is  no  notice,  and  that  the  appar- 
ent possession  by  tbe  head  of  a  family  is  no 
notice  of  title  in  a  mere  boarder,  lodger,  or 
subordinate  member  of  a  family.  But  at- 
tention was  also  called  to  Phelan  v.  Brady, 
119  N.  Y.  587,  23  N.  E.  1109.  8  L.  R.  A.  211, 
holdlug  that  Murphy,  before  executing  tbe 
mortgage,  had  conveyed  to  Mrs.  Brady,  who 
was  in  possession  and  with  her  husband  oc- 
cupied two  rooms  in  tbe  building  on  the 
premises  and  leased  tbe  others  to  tenants, 
claiming  to  be  tbe  owner  and  collecting  the 
rent,  her  deed  not  being  recorded.  Her  ac- 
tual possession  was  sufficient  notice  to  de- 
feat any  claim  of  the  mortgagee.  As  to  Mrs. 
Talmadge  the  court  said  (160  U.  S.  page  388, 
16  Sup.  Ct.  page  3.53  [40  L.  Ed.  463]) :  "If 
there  be  any  force  at  all  in  tbe  general  rule 
that  the  pos-session  of  another  than  tbe 
grantor  puts  the  purchaser  upon  inquiry  as 
to  the  nature  of  such  possession,  it  applies 
with  peculiar  cogency  to  a  case  like  the 
present,  where  tbe  slightest  inquiry  either  of 
tbe  husband  or  of  the  wife  would  have  re- 
vealed the  actual  facts.  •  •  •  It  is  clear 
that  a  purchase  made  under  such  circum- 
stances dues  nut  clothe  tbe  vendor  with  the 
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rlsbto  of  a  bona  fide  pnrchaser  wlttaoot  no- 
tice." See,  also,  Ramirez  t.  Smith,  94  Tex. 
184,  59  8.  W.  258.  The  actual  ownership 
had  been  freely  expressed  and  was  fully  un- 
derstood In  the  neighborhood,  and  very  slight 
investigation  and  Inquiry  there  would  have 
disclosed  the  facts.  The  defendants'  title 
was  secret  only  so  far  as  the  records  were 
concerned,  otherwise  it  was  open  and  known 
both  by  act  and  by  assertion.  As  between 
the  plaintiff  and  the  mortgagor,  the  former 
had  a  perfect  right  to  rely  upon  the  repre- 
sentations of  the  latter,  knowing  that  the 
records  Indicated  him  as  the  title  holder; 
bat,  as  between  the  plaintiff  and  these  de- 
fendants, it  seems  In  full  accord  with  rea- 
son and  fairness  to  hold  that,  instead  of 
relying  upon  the  statements  of  their  absent 
brother,  inquiry  should  have  been  made  of 
them  or  their  neighbors,  which  Inquiry,  ac- 
cording to  the  findings,  Involved  only  the  ex- 
ercise of  ordinary  diligence  and  would  have 
cleared   the   situation. 

[2]  Complaint  is  made  that  testimony  as  to 
reputed  ownership  of  the  land  by  the  two 
brothers  was  admitted.  Their  possession 
having  been  otherwise  established,  the  neigh- 
borhood notoriety  of  their  claim  was  a  prop- 
er matter  to  show.  1  Cyc.  1151;  Maxwell 
Land  Co.  v.  Dawson,  161  U.  S.  586,  14  Sup. 
Ct  458.  38  L.  Ed.  279. 

In  view  of  the  facts  and  findings  and  in 
accordance  with  the  weight  of  Judicial  de- 
cision, we  hold  that  the  trial  court's  conclu- 
sion of  law  was  correct  thnt  the  interest  of 
William  and  Henry  Myers  \s  by  them  to  be 
held  unaffected  by  any  claims  of  the  plain- 
tiff by  virtue  of  Its  mortgage. 

The  Judgment  is  affirmed.  All  the  Jus- 
tices concurring. 


(SS  Kan.  G13) 

DOBBS  et  aL  t.  LILIjET.t 
(Supreme  Court  of  Kansas.    Feb.  10,  1912.) 

(Syllahut  hy  the  Court.) 
MonOAOES  ({  434*)— FORECLOSUBB— Pabties. 
The  owner  of  land  subject  to  a  mortgage 
was  convicted  of  crime,  sentenced  to  the  pen- 
itentiary, and  confined  there  the  remainder  of 
his  natural  life.  After  his  incarceration  and 
l>efore  his  death,  the  mortgage  was  foreclosed 
by  proceedings  regular  in  form,  which  resulted 
in  a  sheriff's  deed.  The  parties  to  the  fore- 
closure proceeding  were  those  who  would  have 
been  made  such  had  the  mortgagor  been  nat- 
urally dead,  including  bis  children.  After  his 
death,  his  children,  who  were  his  only  heirs, 
■ought  to  recover  the  land  and  to  redeem  from 
the  mortgage.  Held,  the  foreclosure  proceed- 
ings and  the  sheriff's  dpod  are  valid  under  sec- 
tion eoi.'?.  Gen.  St.  1009  (Code  Cr.  Proc.  I 
837).  providing  that,  whenever  a  person  shall 
be  imprisoned  under  a  sentence  for  Ufe  his 
estate,  property  and  effects  shall  be  admin- 
istered and  disposed  of  in  all  respects  as  if 
he  were  naturally  dead. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  {  434.»] 


Appeal  from  District  Court,  Greenwood 
County. 

Action  by  Charles  M.  Dobbs  and  another 
against  C.  C.  Lilley.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Beversed  and 
remanded,  with  directions. 

W.  S.  Marlin,  for  appellant  Lew  a  Olog- 
ston,  for  appellees. 

BDRCH,  J.  In  1896  George  H.  Dobbs  was 
the  owner  of  the  real  estate  in  controversy, 
and  in  March  of  that  year  be  mortgaged  It 
to  Wilder  S.  Metcalf  to  secure  a  loan  of  mon- 
ey. In  January,  1898,  Dobbs  was  convicted 
of  murder  in  the  second  degree,  and  sen- 
tenced to  confinement  in  the  penitentiary  for 
the  term  of  his  natural  life.  No  appeal  was 
talcen,  the  Judgment  was  executed  without 
clemency,  and  Dobbs  was  kept  In  confinement 
in  the  penitentiary  until  January  31,  1905, 
when  be  died.  He  left  as  his  heirs  his  son, 
Charles  M.  Dobbs,  aged  18,  and  his  daughter, 
Lulu  Dobbs,  aged  16,  since  married  to  F.  U. 
Bias,  who  were  plaintiffs  in  the  district  court 
While  confined  in  the  penitentiary,  Dobbs  exe- 
cuted in  October,  1901,  a  mortgage  of  the  land 
to  the  firm  of  Stowell  &  Nold,  and  in  June, 
1002,  a  deed  to  John  Stowell.  The  Metcalf 
mortgage  and  the  Stowell  &  Nold  mortgage 
were  assigned  to  Michael  Worthy,  who  fore- 
closed them  by  proceedings  regular  In  form, 
resulting  in  January,  1904,  in  a  sheriff's  deed 
to  C.  C.  LlUey,  the  defendant  in  the  district 
court  The  parties  defendant  in  the  fore- 
closure suit  were  John  Stowell,  William 
Knox,  tenant  of  the  land  under  Stowell,  John 
W.  Dobbs,  as  guardian  of  Charles  M.  and 
Lulu  Dobbs,  and  Charles  M.  Dobbs  and  Lulu 
Dobbs.  Charles  M.  Dobbs  and  Lulu  Dobbs 
answered  by  a  guardian  ad  litem,  who  plead- 
ed original  ownership  of  the  land  by  George 
H.  Dobbs,  bis  conviction,  and  his  incarcera- 
tion in  the  penitentiary.  The  Stowell  &  Nold 
mortgage  and  the  deed  to  Stowell  were  at- 
tacked as  invalid  because  made  after  the  le- 
gal decease  of  George  H.  Dobbs.  It  was  al- 
leged that  Charles  M.  and  Lulu  Dobbs  were 
the  sole  and  only  heirs  at  law  of  George  H. 
Dobbs,  and  that,  by  -virtue  of  his  conviction 
and  Imprisonment  they  were  the  legal  and 
equitable  owners  of  the  land.  The  prayer 
was  that  they  might  be  protected  in  their 
rights  and  ownership,  and  might  recover  as 
seemed  to  the  court  to  be  equitable  and  Just 
In  April,  1908,  some  three  years  after  the 
death  of  their  father,  the  plaintiffs  brought 
an  action  to  recover  possession  of  the  land 
to  quiet  title  against  the  Stowell  &  Nold  mort- 
gage, the  Stowell  deed,  and  the  foreclosure 
proceedings,  all  of  which.  It  was  claimed, 
were  void,  and  to  redeem  from  the  defend- 
ant as  a  mortgagee  in  tx>sses8lon  under  the 
Metcalf  mortgage.  The  court  found  in  favor 
of  the  plaintiffs.  An  accounting  was  taken 
which  disclosed  that  the  Metcalf  mortgage 
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and  Interest  and  taxes  paid  by  the  defend- 
ant and  Interest  were  more  than  offset  by 
rents  and  profits  and  the  value  of  Improve- 
ments removed  from  the  land  by  the  defend- 
ant. Judgment  was  rendered  accordingly, 
and  the  defendant  appeals. 

The  plaintiffs  clahn  under  title  derived 
by  Inheritance  from  their  father  consequent 
upon  his  natural  death  after  the  foreclosure 
proceedings  had  been  concluded.  Taking  for 
granted  what  doubtless  Is  true,  that  the  mort- 
gage to  Stowell  &  Nold  and  the  deed  to  Stow- 
ell  were  without  legal  effect,  the  question  la 
whether  the  foreclosure  proceedings,  con- 
sidered as  resting  upon  the  valid  Metcalf 
mortgage,  bar  the  plaintiff's  claim.  The  stat- 
ute provides  that,  whenever  a  person  shall 
be  Imprisoned  under  a  sentence  for  life,  his 
estate,  property,  and  effects  shall  be  admin- 
istered and  disposed  of  in  all  respects  as  if 
he  were  naturally  dead.  Gen.  Stat.  1909. 
I  6913  (Code  Cr.  Proc.  §  337).  In  the  case  of 
Smith  V.  Becker,  62  Kan.  541,  64  Pae.  70,  53 
L.  R.  A.  141,  it  was  held  that  under  this  stat- 
ute the  fact  of  sentence  and  Imprisonment 
does  not  cast  the  descent  of  a  convict's  prop- 
erty upon  bis  heirs.  The  plaintiffs  argue 
that  Dobbs  was  vested  with  title  to  the  land 
until  he  died;  that  the  plaintiffs  had  and 
could  obtain  no  title  before  the  occurrence 
of  that  event;  that  they  possessed  nothing 
to  defend  in  the  foreclosure  suit;  that  Dobbs 
could  not  be  made  a  party,  be  served  with 
process,  defend  the  action,  or  be  bound  by 
the  foreclosure  Judgment  because  of  the  ex- 
tinction of  his  civil  rights;  that  a  landown- 
er's title  cannot  be  transferred  by  a  judicial 
sale  unless  he  be  a  party  to  the  proceeding; 
and  that  upon  the  natural  death  of  Dobbs 
the  estate  be  had  all  the  time  possessed,  but 
had  been  Incapacitated  to  enjoy,  passed,  un- 
affected by  the  sheriff's  deed,  to  the  plain- 
tiffs. The  foregoing  argument  assumes  that 
the  decision  in  the  Smith-Becker  Case  Is  con- 
clusive upon  the  rights  of  the  present  liti- 
gants. The  scope  of  the  Smith-Becker  deci- 
sion is  fairly  Indicated  by  the  following  ex- 
tracts from  the  opinion:  "The  turning  point 
is  the  construction  to  be  placed  on  the  words 
'administered  and  disposed  of.'  Administra- 
tion has  relation  to  personal  property,  and 
it  is  only  where  the  personalty  Is  Insufficient 
in  value  to  pay  the  debts  of  the  decedent  that 
the  administrator  exercises  any  control  over 
the  real'  estate.  It  descends  to  the  heirs  eo 
instant!  upon  the  death  of  the  ancestor.  We 
think  that,  by  the  use  of  the  word  'admin- 
istered' in  this  provision  relating  to  the  es- 
tate of  convicts.  It  was  the  Intention  of  the 
lawmakers  to  restrict  the  administrator  to 
the  control  and  disposition  of  personal  prop- 
erty for  the  benefit  of  creditors,  to  the  end 
that  all  debts  of  the  convict  might  be  speed- 
ily paid.  The  words  'disposed  of  are  not  In 
our  judgment  broad  and  comprehensive 
enough  to  reach  to  and  embrace  that  act  of 
the  law  which  vests  the  ownership  of  prop- 
erty in  an  heir  by  Inheritance.    They  can  be 


more  sensibly  applied  to  affirmative  action 
taken  by  a  person  either  natural  or  artificial. 
It  is  an  Inapt  expression  to  say  that  when 
an  estate  Is  cast  by  descent  on  the  heir  by 
the  death  of  the  owner  It  has  been  disposed 
of.  •  •  •  In  the  present  case  the  prop- 
erty  in  controversy  Is  real  estate,  and  there 
are  no  debts  owing  by  the  convict.  If  such 
estate  tiad  already  devolved  upon  the  heirs,, 
an  administrator  can  do  nothing  which  will 
affect  the  lands.  As  applied  to  this  case,  the 
nse  of  the  word  'administered'  can  have  no 
force,  for  the  estate  in  controversy  can  nev- 
er come  to  the  hands  of  an  administrator."' 
It  will  be  observed  that  great  care  was  tak- 
en to  restrict  this  discussion  to  the  specific 
facts  presented  by  the  record  and  to  the  pre- 
cise question  to  be  determined.  The  convict 
at  his  legal  death  left  no  creditors  with  un- 
satisfied debts  and  the  question  was  whether 
descent  was  cast  by  civil  as  distinguished 
from  natural  death.  In  this  case  the  con- 
vict, upon  his  Incarceration,  left  a  creditor 
holding  an  unpaid  debt  secured  by  a  mort- 
gage on  real  estate  belonging  to  the  convict,, 
and  the  question  Is  not  one  of  descent,  but 
whether  such  real  estate  may  be  disposed  of 
to  satisfy  the  lien. 

It  is  Indeed  true  that  statutes  In  deroga- 
tion of  the  natural  right  to  hold  private  prop- 
erty will  not  be  enlarged  by  interpretation. 
Gray  v.  Stewart,  70  Kan.  429,  78  Pac.  852, 
109  Am.  St.  Rep.  461.  But  it  does  not  de- 
tract from  such  right  to  provide  that  property 
may  be  applied  to  the  very  use  to  which  the 
owner  has  pledged  it  On  the  contrary,  a 
statute  having  that  end  in  view  merely  makes 
the  right  to  private  property  more  l>eneficial 
and  effectual.  Besides  this,  concomitant 
with  the  right  of  private  property  In  English 
and  American  law  Is  the  right  of  creditors 
to  satisfaction  of  their  debts  through  si)eedy 
and  efficient  remedies.  That  right  is  also  a 
private  property  right,  and  It  would  be  sur- 
prising indeed  to  discover  that  punishment 
of  a  malefactor  Includes  a  virtual  confiscation 
of  the  claims  of  his  innocent  creditors  upon 
his  property.  A  statute  having  that  outrag- 
eous effect  would  be  contrary  to  the  whole 
policy  of  our  law.  Under  these  circumstanc- 
es, we  find,  as  we  should  expect  to  find, 
that.  In  case  of  Imprisonment  for  a  term  of 
years  less  than  life,  elaborate  provision  is 
made  for  the  appropriation  of  the  convict's 
property  to  the  payment  of  his  debts.  Gen. 
Stat.  1909,  c.  97,  art.  17.  The  particular  stat- 
ute under  consideration  provides  for  admin- 
istration upon  the  personal  estate,  .so  that, 
as  the  court  said  in  the  Smith-Becker  Case, 
the  debts  of  the  convict  may  be  speedily  paid. 
DisiKisition  of  property  to  that  end  is  ex- 
pressly recognized.  Since  the  convict  can- 
not use  or  enjoy  his  property,  and  since  It 
does  not  descend  to  his  heirs,  the  statute 
Is  essentially  one  for  the  benefit  of  creditors, 
and  no  intimation  of  an  Intention  to  discrim- 
inate between  those  who  have  real  estate  se- 
curity and  others  is  discoverable.    In  all  re- 
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spects  the  estate,  property,  and  ^ecta  ot  the 
convict  shall  be  administered,  and  shall  be 
disposed  of  as  U  he  were  naturally  dead. 
Gen.  Stat  1909,  (  6913  (Code  Cr.  Proc. 
I  8S7).  What  procedure,  therefore,  ia  open 
to  a  creditor  whose  debt  is  secured  by  a  mort- 
gage on  the  debtor's  land  when  the  debtor 
dies  a  natural  death?  The  answer  is  obvioug. 
He  may  foreclose  his  mortgage  making  those 
persons  parties  to  the  suit,  who,  because  of 
the  landowner's  death,  became  Interested 
In  the  matter.  Michael  Worthy's  snit  Illus- 
trates the  legislative  Intention.  Although 
title  still  resided  with  Dobbs  and  bad  not 
descended  to  his  heirs,  such  title  was  Inert 
and  dormant,  and  his  power  over  it  was  ut- 
terly defunct  For  all  purposes  of  the'  suit, 
be  was  classified  with  the  dead,  and  not  with 
living  owners  having  the  right  to  a  day  In 
court  Those  persons  who  upon  his  natural 
death  would  be  his  heirs  were  the  only  per- 
sons who  had  or  could  have  an  interest  in 
the  land  and  in  the  proceeding  adverse  to 
the  mortgagee.  Although  it  was  Inchoate 
and  contingent,  they  did  have  a  real  and  sub- 
stantial Interest  which  authorized  them  to 
defend  at  large  as  fully  as  they  might  have 
done  had  Dobbs  been  dead  in  fact  They 
were  made  parties,  and  by  virtue  of  the  stat- 
ute and  Jurisdiction  over  them  the  court  was 
authorized  to  decree  a  sale  which  passed  ti- 
tle 

It  Is  argued  that  Worthy  was  limited  to 
proceedings  In  the  probate  court  for  the  col- 
lection of  his  debt  Since,  however,  under 
the  focts  as  they  existed  at  the  time,  the  rem- 
edy by  foreclosure  would  have  been  available 
bad  Dobbs  been  naturally  dead,  Worthy  was 
entitled  to  pursue  it  and  secure  a  disposition 
of  the  mortgaged  property  by  the  district 
court  for  the  payment  of  his  debt.  It  is  easy 
to  Imagine  that  unusual  situations  may  arise 
in  consequence  of  the  statute,  but  It  deals 
with  unusual  conditions  produced  by  abnor- 
mal conduct.  As  applied  to  the  facts  of  the 
present  case,  the  letter  and  the  spirit  are  both 
clear  and  easy  to  carry  into  effect  and  the 
solution  of'  complications  may  be  deferred 
until  they  arise. 

The  sheriff's  deed  being  valid,  the  judg- 
ment of  the  district  court  is  reversed,  and 
the  cause  is  remanded,  with  directions  to 
enter  Judgment  for  the  defendant.  All  the 
Justices  concurring. 


(M  Kan.  664) 

NATION  T.  TULLY,  State  Treasurer, 

et  al. 

(Supreme  Court  of  Kansas.     Feb.  10,  1912.) 

(SyJtalut  by  the  Court.) 
1.  States    (|  60*)  — Officebs  — Fees— "En- 

TITIE." 

Chnpter  101  of  the  Laws  of  1905  (Gen. 
St  1909.  i  744)  requires  registration  with  the 
State  Auditor  of  public  utility  bonds  issued  by 


cities,  "and  the  said  Auditor  shall  be  entitled 
to  a  fee  of  not  exceeding  fifty  cents  for  each 
bond  so  registered  in  his  oflSce."  Held,  that 
such  fees  collected  by  the  plaintiff  when  Aud- 
itor belonged  to  him,  and  he  was  not  required 
by  section  4,  c.  5,  of  Laws  of  1909,  to  account 
for  or  turn  them  over  to  the  State  Treasurer. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Dec.  Dig.  {  60.* 

For  other  definitions,  see  Words  and  Plirases, 
VOL  8,  pp.  2415-2416:  vol.  8,  p.  7651.] 

2.  States    (|  191*)  — Actioms  — Cohsknt  to 

BK  SniD. 

The  plaintiff  while  holding  the  office  of 
State  Auditor  collected  such  fees,  and  by  mis- 
take paid  them  to  the  State  Treasarer,  who 
credited  them  to  the  general  fund.  An  act 
appropriating  to  the  plaintiff  the  sum  so  paid, 
on  condition  that  his  right  thereto  first  be 
determined  by  this  conrt,  was  passed  by  the 
Legislature,  and  such  appropriation  was  ve- 
toed; the  veto  message  inferentially  expressing 
a  willingness  that  the  plaintiff's  right  to  the 
money  should  be  Judicially  determined.  Held 
that,  permission  to  sue  the  state  or  exemption 
from  suit  not  having  been  expressly  given  or 
waived,  the  plaintiff  should  look  to  the  Legis- 
lature rather  than  to  the  court  for  relief. 

[Ed.  Note.— For  other  cases,  see  States, 
Dec.  Dig.  i  191.*] 

Burch,  J.,  dissenting. 

Original  proceeding  in  mandamus  by  James 
M.  Nation  against  Mark  Tully,  as  State 
Treasurer,  and  another.  Writ  of  mandamus 
denied. 

James  M.  Nation  and  E.  W.  Grant,  for 
plaintiff.  John  S.  Dawson,  Atty.  Gen.,  and 
S.  M.  Brewster,  for  defendants. 

WEST,  J.  The  plaintiff  was  State  Auditor 
from  January  14,  1907,  to  January  9,  1911. 
His  salary  was  fixed  by  statute  at  $2,500  a 
year.  Chapter  101  of  the  Laws  of  1905  pro- 
vides that  bonds  issued  by  cities  for  public 
utilities  shall  be  registered  with  the  State 
Auditor  and  bear  his  certificate  of  registra- 
tion, "and  said  State  Auditor  shall  be  en- 
titled to  a  fee  of  not  exceeding  fifty  cents 
for  each  bond  so  registered  In  his  office." 
The  plaintiff  collected  under  this  provision 
$2,843.50,  and  be  alleges  that  he  paid  this  to 
the  State  Treasurer  by  mistake,  and  that 
the  Treasurer  converted  It  into  the  general 
revenue  fund  of  the  state,  but  that  It  never 
rightfully  belonged  there,  and  is  and  has 
been  the  property  of  the  plaintiff,  and,  hav- 
ing made  a  proper  demand,  he  asks  that  the 
defendants  be  required  by  mandamus  to  re- 
turn the  money  to  him.  It  appears  that  the 
Legislature  by  chapter  58  of  the  Laws  of 
1911  appropriated  this  sum  out  of  the  general 
revenue  fund  to  repay  the  plaintiff,  pro- 
viding however,  that  the  warrant  should  not 
be  drawn  by  the  Auditor  nor  paid  by  the 
Treasurer  until  plaintiff's  right  to  retain 
the  fees  should  have  been  determined  by 
this  conrt,  authorizing  plaintiff  to  have  the 
question  of  his  right  determined  by  manda- 
mus or  other  proper  action,  and  providing 
that  he  was  not  to  be  prejudiced  by  the  fact 
that  such  fees  were  voluntarily  paid  Into  the 
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state  treasury  by  him.  This  appropriation 
was  vetoed  by  the  Governor,  who  in  the  mes- 
sage made  the  following  statement:  "There 
seems  to  be  so  much  doubt  about  the  rights  of 
the  ex  State  Auditor  to  these  fees  that  he 
did  not  feel  warranted  in  collecting  them 
during  his  term  of  office.  His  right  to  this 
money  can  only  be  determined  by  a  decision 
of  the  court,  and  it  will  be  sufficient  time  to 
appropriate  fees  to  recover  this  item  when 
the  court  decides  to  whom  It  belongs."  The 
answer  alleges  that  the  fees  under  the  act 
of  1905  when  collected  belonged  to  the  state; 
that  under  section  9007,  Gen.  Stat.  1909, 
It  was  the  duty  of  the  Auditor  to  account 
for  and  pay  these  fees  to  the  Treasurer  for 
the  benefit  of  the  general  revenue  fund. 

[1]  Since  1879,  section  8867,  Gen.  Stat. 
1909,  has  been  In  force,  and  reads  as  follows: 
"The  Auditor  shall  keep  an  official  seal, 
which  shall  be  used  to  authenticate  all 
writings,  papers  and  documents  required  by 
law  to  be  authenticated  from  his  office,  and 
copies  of  all  papers,  writings  and  documents 
legally  deposited  In  his  office,  which,  when 
properly  certified  and  so  authenticated,  shall 
be  received  in  evidence  In  the  same  manner 
and  with  like  effect  as  the  originals.  He 
shall,  when  required  by  any  person,  make 
out  a  copy  of  any  record,  document  or  paper 
deposited  or  kept  in  his  office,  and  shall  at- 
tach thereto  his  certificate  and  the  seal  of 
his  office.  He  shall  receive  for  making  any 
such  copy  ten  cents  per  folio ;  for  his  certifi- 
cate and  seal,  fifty  cents."  Until  the  passage 
of  the  act  of  1905  (sections  744,  747,  Gen.  Stat. 
1909)  the  law  did  not  require  registration  of 
utility  bonds  with  the  Auditor,  and  hence  no 
fees  could  be  charged  therefor.  It  is  argued 
that,  after  its  enactment  and  such  bonds 
were  required  to  be  registered,  the  Auditor 
was  required  to  charge  for  his  certificate  and 
seal  the  50  cents  provided  for  In  section 
8867  Just  quoted.  But  the  only  reasonable 
construction  which  the  section  will  justify  is 
that  the  charge  of  50  cents  is  to  be  made  for 
his  certificate  and  seal  when  used  to  authen- 
ticate any  writing,  paper,  or  document  re- 
quired to  be  authenticated  from  his  office 
or  legally  deposited  in  his  office  or  any  cer- 
tified copy  of  such  document  It  will  be  ob- 
served that  the  net  of  1905  requires  that, 
when  utility  bonds  are  registered,  they  shall 
bear  the  Auditor's  certificate  of  registration. 
This  is  not  a  certificate  of  any  document  re- 
quired by  law  to  be  authenticated  from  his 
office  or  of  a  copy  of  any  paper  or  document 
deix)sited  In  his  office,  but  is  a  mere  authen- 
tication of  the  fact  that  the  bond  has  been 
registered  In  his  office.  The  act  of  1903 
does  not  merely  authorize  the  Auditor  to 
collect  or  receive  a  certain  fee  for  register- 
ing a  utility  bond,  but  s|tecllically  provides 
that.  ui)on  its  rpglstmtlon,  he  shall  be  en- 
titled to  n  fee  not  e.\ceeUlug  50  cents.  Had 
the  Ivegisliiture  intended  that  the  Auditor 
should  collect  n  fee  for  the  state,  it  could 
easily  have  Indicated  such  intention,  which 
was  not  done   by  the  use   of  the  language 


employed,  neither  Is  It  reasonable  to  presams 
that  the  Legislature,  intending  the  state 
to  have  the  benefit  of  a  fee,  would  have  left 
it  to  the  whim  or  discretion  of  the  Auditor 
as  was  done  in  this  case,  whether  he  should 
charge  50  cents,  or  a  less  sum,  or  nothing. 
Our  attention  has  been  called  to  no  statute 
requiring  the  collection  of  fees  for  the  bene- 
fit of  the  state  which  leaves  the  amount  dis- 
cretionary with  the  collecting  officer.  We 
conclude  and  decide,  therefore,  that  under 
this  provision  it  was  the  Auditor's  duty  to 
register  upon  the  proper  record  or  book  of 
his  office  each  utility  bond  presented  for 
registration,  and  to  place  upon  such  bond 
his  certificate  authenticating  the  fact  that 
such  registration  had  been  made,  whereupon 
he  was  entitled  to  such  fee  as  he  desired, 
not  exceeding  50  cents,  and  that,  when  col- 
lected, it  belonged  to  him,  and  not  to  the 
state. 

This  brings  us  to  the  consideration  of 
another  statute  on  which  the  right  to  re- 
tain these  fees  depends.  In  1891,  chapter  181 
of  the  laws  of  that  year  was  enacted  to 
establish  the  salaries  of  state  officers,  their 
assistants,  clerks.  Judges,  officers,  and  em- 
ployes of  the  Legislature;  section  16  thereof 
being  as  follows:  "All  fees  received  by  any 
of  the  salaried  officers  mentioned  in  this  act 
shall  be  accounted  for  In  a  monthly  detailed 
statement  to  the  State  Treasurer,  at  which 
time  all  such  fees  sliall  be  paid  into  the 
general  fund  of  the  state  treasury;  the 
officer  to  make  sworn  detailed  statement  to 
the  Auditor  of  State  and  take  duplicate  re- 
ceipts from  the  Treasurer,  one  of  which  he 
shall  retain,  and  shall  deliver  the  other  to 
the  Auditor  of  StiUe  to  be  filed  in  his  office." 
This  is  section  6091  of  the  General  Statutes 
of  1901.  In  the  act  appropriating  salaries 
for  state  officers.  Laws  of  1909,  c.  5,  was  In- 
serted section  4,  which  reads  as  follows:  "It 
shall  be  the  duty  of  all  salaried  state  offic-ers, 
their  assistants  aud  clerks,  and  they  are 
hereby  required,  as  provided  In  section  6091, 
General  Statutes  of  1901,  to  account  for  and 
deliver  to  the  Treasurer  of  State  all  fees 
received  by  them,  and  to  account  for  and 
turn  over  to  the  Treasurer  of  State  all  fees 
collected  by  them,  or  either  of  theui,  for 
making  certified  copies  of  any  and  all  docu- 
ments, re<iulsltlons,  or  of  any  and  all  other 
papers  for  which  they  may  charge  and  re- 
ceive a  fee;  which  said  fees  shall  be  credited 
by  the  Treasurer  of  State  to  the  general  rev- 
enue fuud  of  the  state  as  Is  now  provided 
for  by  law."  An  identical  provision  was  in- 
serted in  the  appropriation  act  of  1907  (chap- 
ter 2,  S  4),  but  under  the  Constitution  pro- 
hibiting a  change  in  compensation  during 
the  Auditor's  term  (Const,  art.  1,  S  15)  this 
could  not  aftect  his  Income  until  the  be- 
ginning of  his  term  in  1900.  if  at  all.  In 
the  ai)proprintion  act  of  1911,  the  Legis- 
lature Instead  of  continuing  this  provision, 
as  had  been  done  fur  two  sessions,  made  a 
dlfTereut  one  (chapter  2,  |  7)  expressly  re- 
quiring all  salaried  state  officers  to  account 
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for  and  turn  over  to  the  State  Treasurer  all 
feee  collected  by  them  "for  any  service  re- 
quired of  them  or  either  of  them  by  law  or 
that  may  hereafter  be  required  of  them  by 
law  for  which  they  may  charge  and  receive 
a  fee."  The  question,  therefore,  Is  whether 
section  4  of  the  act  of  1909  or  section  4  of 
the  act  of  1907  required  the  Auditor  to  ac- 
count for  and  pay  over  to  the  State  Treas- 
urer these  particular  fees.  The  construction 
which  the  respondents  contend  for  is  that 
the  Auditor  is  required  by  this  provision  to 
account  for  and  turn  over  all  fees  received 
by  him,  regardless  of  their  kind  or  source 
or  ownership,  while  the  plaintiff's  contention 
is  that  the  provision  fairly  construed  refers 
only  to  fees  collected  by  him  for  making 
certified  copies  of  documents,  requisitions,  or 
other  papers  for  which  a  fee  may  be  charged 
and  received.  The  duty  resting  upon  sal- 
aried state  officers  under  this  section  is  to 
account  for  and  deliver  to  the  State  Treas- 
urer all  fees  received  by  them,  "as  provided 
In  section  6091,  General  Statutes  of  1901." 
The  latter  section  certainly  had  no  reference 
to  fees  arising  upon  the  registration  of  util- 
ity bonds  because  such  registration  was  not 
then  required.  It  is  plain  that  the  Intention 
of  section  6091  was  to  require  the  turning 
over  of  all  fees  which  belonged  or  which 
by  legislative  intention  should  go  to  the 
state,  and  it  seems  fairly  clear  that  such 
was  the  Intention  of  the  section  inserted  In 
the  appropriation  acts  of  1907  and  1909. 

In  an  opinion  by  Attorney  General  Jack- 
son, January  7,  1911,  he  held  the  latter 
construction  correct,  and  that  the  section 
now  under  consideration  has  no  application 
to  the  fees  here  involved.  While  a  strictly 
literal  construction  of  the  language  used 
would  make  It  mean  all  fees  from  whatever 
source  or  to  whomsoever  belonging,  It  Is 
more  in  harmony  with  reason  and  the  prob- 
able facts  of  the  case  to  hold  that  the  Legis- 
lature simply  Intended  that  the  language 
used  In  making  an  appropriation  for  the  sal- 
aries of  state  officers  should  not  be  construed 
to  permit  them  to  retain  any  fees  required 
by  law  to  be  accounted  for  and  turned  over 
to  the  State  Treasurer.  The  section  having 
been  given  this  construction  by  the  chief  law 
officer  of  the  state,  and  such  construction 
baring  apparently  been  followed  by  the  Leg- 
islature of  1911  in  an  attempt  to  reimburse 
(conditionally)  the  plaintiff  for  the  fees  In- 
volved and  in  the  material  change  made  In 
tile  wording  of  section  4  of  the  appropriation 
act  of  1909  (chapter  5),  we  are  inclined  to 
tbe  opinion,  and  bold,  that  the  views  thus 
expres.sed  and  indicated  were  correct,  and 
that  the  fees  In  question  when  collected  by 
tbe  plaintiff  became  and  were  his  property. 
To  hold  otlierwlse  would  Involve  the  mani- 
fest absurdity  that  under  an  act  simply  per- 
mitting the  Auditor  to  charge  nothing  or 
any  sum  up  to  50  cents  for  each  utility  bond 
registered,  and  providing  that  he  should  be 
entitled  to  whatever  fee  he  saw  fit  to  collect, 


he  would  owe  no  duty  to  the  state  whatever 
to  collect;  but,  upon  exercising  his  discre- 
tion to  charge  wliatever  he  saw  fit  not  ex- 
ceeding 50  cents  a  bond,  a  duty  would  there- 
by arise  to  turn  into  the  state  treasury  a 
discretionary  fee  to  which  the  Legislature 
had  said  be  should  be  entitled.  In  Kolan 
V.  Ellis  County,  65  Kan.  57,  68  Pac.  1068, 
It  was  held  that  the  county  attorneys  were 
entitled  to  retain  a  fee  of  |25  for  each  count 
upon  which  a  defendant  should  be  convicted 
under  tbe  prohibitory  law,  notwithstanding 
the  fact  that  section  7  of  the  salary  act 
(General  Statutes  1901,  {  3029)  provided  that 
the  salaries  should  be  allowed  as  full  com- 
pensation for  all  services  performed.  It 
was  held  that  this  language  meant  all  serv- 
ices performed  for  tbe  county.  It  was  there 
pointed  out  that  the  statute  afforded  no  such 
exception  as  In  tbe  case  of  the  county  clerk 
who,  under  another  statute,  is  allowed  a 
salary  "In  full  for  all  services  by  law  to  be 
performed  in  their  respective  offices  whatso- 
ever." Here  It  may  be  suggested  that  in  the 
act  prescribing  the  salary  of  the  State  Aud- 
itor no  provision  is  found  that  it  shall  be  in 
full  compensation  for  all  services  performed. 
Tbe  case  of  Nolan  v.  Ellis  was  decided  in 
1902.  The  Legislature  passed  tbe  act  of 
1905  with  presumptive  knowledge  of  this 
decision,  and  instead  of  providing  that  a 
fee  not  exceeding  50  cents  might  be  charged 
by  the  Auditor  or  collected  by  the  Auditor, 
or  tliat  such  fee  should  be  collected  by  him 
for  the  state,  simply  and  only  provided  that 
upon  registration  of  such  a  bond  the  Auditor 
should  be  entitled  to  a  fee  not  exceeding  50 
cents.  "  'Entitle'  is  a  strong  word,  and  sig- 
nifies a  claim  of  right"  Commonwealth  v. 
Moorhead,  7  Pa.  Co.  Ct.  R.  513-510.  "En- 
title. To  give  a  claim,  right  or  title  to."  15 
Cyc.  1055.  "Entitle.  (1)  To  give  a  title  to. 
•  •  •  (2)  To  give  a  right  or  title  to." 
Webster's  New  International  Dictionary. 

[2]  The  plalntift  argues  that  the  action 
should  not  be  construed  as  one  against  tbe 
state  for  the  reason  that  the  money  never 
belonged  to  the  state,  and  was  never  right- 
fully In  the  treasury,  and  that  it  was  and  is 
the  duty  of  the  Treasurer  to  return  it;  that, 
conceding  it  to  be  in  effect  a  suit  against  the 
state,  tbe  right  of  exemption  from  suit  lias 
in  this  case  been  waived.  If  the  action  be 
regarded  as  personal  against  the  respondent 
holding  the  office  of  Treasurer,  then  the  or- 
dinary remedy  afforded  by  the  law  is  ample 
without  resorting  to  the  extraordinary  writ 
of  mandamus.  Here  the  money  is  actually 
In  the  treasury  and  tbe  state  insists  that  it 
Is  rlKhtfiiUy  there,  and  it  Is  conceded  that 
it  came  there  through  the  voluntary,  though 
mistaken,  act  of  the  plaintiff.  While  no 
point  is  made  as  to  voluntary  payment,  still 
funds  so  circumstanced  should  be  withdrawn 
by  legislative  appropriation  rather  than  by 
judicial  order.  "If  the  money  were  to  be 
regarded  as  the  money  of  the  plaintiff  in 
the  hands  of  tbe  defendant  as  an  individual. 
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It  is  obvious  tbe  petitioner  Is  not  entitled 
to  the  writ  prayed  for.  His  common-law 
remedies  are  ample  for  the  enforcement  of 
his  rights."  Weston  v.  Dane,  51  Me.  461, 
464.  After  appropriating  the  amount  sued 
for,  the  Legislature  of  1911  (chapter  58,  § 
1,  Item  66)  expressly  provided  that  a  war- 
rant for  this  amount  should  not  be  drawn 
nor  paid  until  the  rights  of  the  Auditor  to 
retain  the  fees  should  have  been  determined 
by  this  court;  "It  being  the  purpose  of  the 
Legislature  to  have  tbe  right  of  the  said 
nation  to  said  fees  adjudicated."  It  is  sug- 
gested that  the  veto  could  affect  only  the  ap- 
propriation (Const  art.  2,  {  14),  and  that  its 
language  indicated  a  willingness  on  the  part 
of  the  Governor  that  the  right  to  the  fees 
might  be  adjudicated.  But,  without  the  ap- 
propriation, there  could  be  nothing  to  which 
the  apparent  consent  of  the  Legislature  could 
attach  or  be  applied.  As  said  in  Asbell  v. 
State,  60  Kan.  51,  65  Pac.  338,  and  quoted 
in  State  v.  Appleton,  73  Kan.  164,  84  Pac. 
754:  "To  compel  a  state,  upon  theories  of 
doubtful  statutory  interpretation,  to  appear 
as  defendant  suitor  in  its  own  courts,  and 
to  litigate  with  private  parties  as  to  whether 
it  has  abnegated  its  sovereignty  or  its  right 
of  exemption  from  suit,  would  be  Intolerable. 
•  ••  In  Its  grace  and  favor  It  may 
waive  its  sovereign  right  of  exemption,  but 
the  waiver  must  be  made  In  express  terms, 
or  at  least  in  terms  so  clear  and  unambigu- 
ous as  necessarily  to  force  upon  the  mind 
the  implication  of  waiver."  The  waiver  was 
a  part  of  the  appropriation  in  this  case,  and, 
when  the  appropriation  fell,  the  waiver  fell 
with  it.  Therefore  the  plaintiff  will  have  to 
look  to  the  Legislature  for  relief. 
The  writ  is  denied. 

JOHNSTON,  C.  J.,  and  MASON,  SMITH, 
PORTEB,  and  BENSON,  JJ.,  concurring. 
BURCH,  J.,  dissenting. 


(8t  Kan.  479) 

JENREE  T.  METROPOLITAN  ST.  RT.  CO. 
etaL 

(Supreme  Court  of  Kansas.     Feb.  10,  1012.) 

(Sytta'bu$  hy  the  Court.) 

1.  Stbeet.  Railboads    (J   86*)— Operation- 
Defects  IN    StBEETS— LlABILITT  FOB   INJU- 

BiEB  Caused  Bt. 

A  city  ordinance  granted  to  a  street  rail- 
way company  the  right  to  conBtrnct,  maintain, 
and  operate  its  railway  over  a  viaduct  forming 
a  part  of  a  street  in  the  city.  One  of  the  con- 
dinons  was  ttiat  tbe  railway  company  shoald 
repair  and  maintain  in  good  condition  and  safe 
for  public  travel  all  parts  of  tbe  viaduct.  The 
ordinance  was  accepted,  and  tbe  railway  was 
constructed  and  operated.  A  sidewalk  forming 
a  part  of  the  structure,  but  not  the  part  used 
by  the  railway  company,  was  sulTered  to  be- 
come out  of  repair  and  unsafe  for  use  in  conse- 
quence of  which  the  plaintiff,  while  traveling  on 
the  sidewalli,  was  injured.     Held,  the  plaintiff 


may  recover  directly  from  the  railway  company 
the  damages  resulting  from  the  injury. 

[EM.  Note.— For  other  cases,  see  Street  Rail- 
roads, Gent  Dig.  $g  150,  173,  183-186,  187: 
Dec  Dig.  J  86.*] 

2.  Stbeet  Railboads  (|  86*)— Opebation— 
Defects  in  Streets— Liability  fob  Inju- 
BiEs  Caused  By.  ■ 

The  ordinance  further  provides  that  the 
railway  company  shall  respond  to  the  dty  and 
save  it  harmless  from  damage  resulting  from 
acts  and  negligence  of  the  railway  company. 
Held,  this  provision  of  the  ordinance  merely  se- 
cures to  the  city  the  right  to  be  reimbursed  in 
the  event  that  its  own  Uability,  which  under 
tbe  law  still  exists,  shall  be  enforced.  It  does 
not  confine  the  railway  company's  Uability  to 
the  city  alone. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §{  160,  173,  183-185,  1S7; 
Dec  Dig.  f  86.*] 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Gertrude  It.  Jenree  against  tbe 
Metropolitan  Street  Railway  Company  and 
others.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    AfBrmed. 

O.  L.  Miller,  C.  A.  Miller,  and  Nathan 
Cree,  for  appellants.  James  F.  Getty,  for  ap- 
pellee. 

BURCH,  J.  [1]  An  ordinance  of  the  dty 
granted  to  the  railway  company  the  right  to 
construct,  maintain,  and  operate  street  rail- 
ways apon  the  streets  of  the  city  and  upon 
and  over  certain  viaducts  and  bridges  forming 
portions  of  such  streets.  Section  26  of  the 
ordinance  contained  the  following  provision: 
"Said  railway  company  shall  re-floor,  repair 
and  maintain  In  good  condition  and  safe 
for  public  travel  all  parts  of  the  aforesaid 
bridges  and  viaducts,  including  the  viaduct 
approaches."  The  terms  of  the  ordinance 
were  accepted  by  the  railway  company  and 
a  line  of  street  railway  was  constructed  upon 
and  operated  over  what  Is  l^nown  as  the 
"Seventh  Street  Viaduct,"  over  the  trades, 
yards,  and  grounds  of  the  Union  Pacific  and 
Chicago,  Rock  Island  &  Padflc  RaUroad 
Companies.  A  sidewalk  forming  part  of  the 
viaduct  was  negligently  suffered  to  become 
out  of  repair  and  dangerous  for  public  use, 
in  consequence  of  wMcb  the  plaintiff,  while 
traveling  upon  It,  was  seriously  injured.  She 
recovered  damages  against  both  the  dty  and 
the  railway  company,  and  both  appeal. 

Tbe  railway  company  denies  liability  under 
the  section  of  the  ordinance  referred  to,  and 
reinforces  its  contention  by  appealing  to  an- 
other section,  numbered  13,  which  reads  as 
follows:  "In  constructing,  repairing  and  op 
eratlng  such  street  railway,  said  company 
shall  use  every  reasonable  and  proper  pre- 
caution to  avoid  damages  or  injury  to  per- 
sons or  property,  and  shall  at  all  times  re- 
spond to  the  city  of  Kansas  City,  and  save 
it  harmless  from  all  and  every  damage,  loss, 
cost  or  exi>ense  caused  or  occasioned  by  rea- 
son of  any  act  or  negligence,  of  said  company 
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In  the  construction,  reconstruction,  repairing 
or  repaying  of  said  streets,  or  the  operation 
of  said  street  railway,  or  by  reason  of  any 
and  every  act  done  under  the  proylslons  of 
this  ordinance." 

The  argument  Is  that  the  ordinance  is 
merely  a  private  contract  between  the  dty 
and  the  railway  company;  that  section  25 
merely  determines  between  the  parties  which 
one  of  them  shall  be  to  the  expense  of  keep- 
ing the  viaduct  in  repair  and  safe  for  public 
use;  that  section  13  limits  the  liability  of 
the  railway  company  to  respond  In  damages 
to  actions  by  the  city;  and  that  the  plaintifT, 
not  being  privy  to  the  contract  and  being  only 
Incidentally  and  Indirectly  benefited  by  it. 
Is  not  entitled  to  sue  for  a  breach  of  It.  The 
sldewallt  Is  six  feet  wide,  and  Is  supported 
by  cantilevers  on  the  east  side  of  the  viaduct. 
West  of  the  sidewalk  is  a  roadway  for  vehi- 
cles, and  the  railway  track  Is  laid  upon  this 
portion  of  the  structure.  The  railway  com- 
pany made  no  use  at  the  sidewalk  and  the 
regulation  concerning  It  had  no  reference  to 
the  construction,  maintenance,  or  operation 
of  the  railway  itself,  so  that  the  duty,  default, 
and  liability  of  the  railway  company,  if  any 
existed,  lay  outside  the  scope  and  bounda- 
ries of  its  ordinary  business.  The  petition 
counted  upon  the  negligence  of  the  company 
in  suflTering  the  sidewalk  to  become  out  of 
repair  and  unsafe  for  use.  The  ordinance 
was  pleaded  as  the  source  of  the  company's 
duty  to  keep  the  sidewalk  in  proper  condi- 
tion. If  the  duty  existed,  it  was  created  by 
that  Instrument. 

The  railway  company  refuses  to  view  the 
ordinance  as  anything  but  a  private  con- 
tract. It  Is  more  than  a  contract,  and  there 
are  cogent  reasons  for  giving  to  section  25 
the  eflTect  of  a  public  statute.  It  is  not  nec- 
essary, however,  to  rest  the  decision  upon 
this  ground,  and  the  obligation  of  the  rail- 
way company  may  be  treated  simply  as  one 
which  was  contractually  assumed.  In  grant- 
ing to  the  railway  company  the  right  to  oc- 
cupy and  use  the  streets  for  railway  pur- 
poeea,  the  city  was  acting  In  its  governmental 
capacity  for  the  welfare  of  the  general  pub- 
lic. Its  private,  proprietary  affairs  were 
not  Involved,  except  as  they  might  be  related 
In  the  most  Incidental  way  to  the  public  ends 
to  be  attained.  The  benefit  resulting  from  a 
secure  sidewalk  was  one  to  be  reaped  by 
the  public.  The  maintenance  of  such  a  way 
was  a  matter  of  public  concern.  The  duty 
to  keep  the  sidewalk  in  a  condition  which 
would  prevent  It  from  becoming  a  public 
nuisanc-e,  and  which  would  permit  all  pe- 
destrians, inohiding  the  plaintilT,  to  use  it 
in  safety  was  a  public  duty,  and  the  mani- 
fest purpose  of  section  2."  was  to  cast  this 
duty  which  the  city  owed  to  the  traveling 
public.  Including  the  plalntiflT.  ui>on  the  rail- 
way company  as  a  condition  to  the  street  rail- 
way grant.  The  city  was  not  engrtgins  a  con- 
tractor or  employing  an  agent  or  servant  to 
Iterform  for  It  and  on  its  behalf  the  work 


of  Inspection,  repair,  reconstruction,  and  the 
like  essential  to  the  maintenance  of  a  secure 
way.  It  was  taking  advantage  of  an  op- 
portunity to  shift  the  whole  burden  of  tak- 
ing those  steps  upon  anotber  who  should 
stand,  in  relation  to  the  public  safety  and  con- 
venience. In  the  city's  place  and  stead.  The 
obligation  being  a  public  one,  to  be  perform- 
ed for  the  public  benefit,  the  party  assum- 
ing It  was  responsible  to  the  public.  There- 
fore the  contract  was  one  for  the  benefit  of 
the  plalntltr  as  a  member  of  the  public. 

The  principle  Involved  was  apprehended 
and  stated  with  reasonable  clearness  by 
Lord  Ablnger  in  the  case  of  WInterbottom  v. 
Wright,  10  M.  &  W.  109,  114,  which  Is  one 
of  the  familiar  landmarks  of  the  law  on  the 
subject  of  liability  to  third  persons  for  the 
negligent  breach  of  a  contractual  duty.  The 
opinion  contains  the  following  observations: 
"Where  a  party  becomes  responsible  to  the 
public  by  undertaking  a  public  duty,  he  Is 
liable,  though  the  injury  may  have  arisen 
from  the  negligence  of  his  servant  or  agent. 
So,  In  cases  of  public  nuisances,  whether  the 
act  was  done  by  the  party  as  a  servant  or 
In  any  other  capacity,  you  are  liable  to  an 
action  at  the  suit  of  any  person  who  suffers. 
Those,  however,  are  cases  where  the  real 
ground  of  the  liability  Is  the  public  duty, 
or  the  commission  of  the  public  nuisance. 
There  is  also  a  class  of  cases  in  which  the 
law  permits  a  contract  to  be  turned  into  a 
tort;  but  imless  there  has  been  some  public 
duty  undertaken,  or  public  nuisance  commit- 
ted, they  are  all  cases  in  which  an  action 
might  have  been  maintained  upon  the  con- 
tract." Perhaps  the  leading  American  cases 
In  which  the  principle  has  been  stated  and 
applied  are  City  of  Brooklyn  v.  Brooklyn 
City  R.  R.  Co.,  47  N.  Y.  475,  7  Am.  Bep.  469, 
and  McMahon  v.  Second  Avenue  Railroad 
Company,  75  N.  Y.  231.  In  the  City  of 
Brooklyn  Case  a  portion  of  the  opinion  reads 
as  follows:  "A  municipal  cori^oratlou  by 
the  conferring  and  acceptance  of  a  charter 
with  powers  of  opening  and  controlling 
streets  and  ways  has  put  upon  It  the  correla- 
tive duty  to  the  public  of  keeping  those  ways 
In  repair,  so  that  they  may  t>e  safe  for  the 
passage  of  the  public.  When  one  contracts 
with  that  corporation  to  keep  any  iiortlon  of 
those  streets  in  reimir  in  consideration  of  a 
license  to  use  them  to  his  benefit  In  an  es- 
pecial manner,  he  in  effect  contract.-j  to  per- 
form that  duty  to  the  public  In  the  place 
and  stead  of  the  municipality,  and  the  way 
is  given  over  to  him  for  that  puriKtse,  and 
he  takes  it  into  his  care  and  charge  therefor, 
and  his  failure  to  perform  his  contract  is  a 
failure  to  do  that  duty,  and  the  duuiage» 
which  naturally  and  proximately  result  from 
noni>erforniance  are  all  the  danmiceM  which 
naturally  and  iiroxiraately  fall  upon  the  <-or- 
poratlou  from  the  duty  not  being  performed. 
The  different  principles  which  govern  the 
different  classes  of  casea  grow  out  of  the  dif- 
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ferences  in  the  contracts  with  which  the 
classes  of  cases  are  respectively  concerned. 
The  one  relates  to  private  matters  alone. 
The  other  relates  to  matters  with  w^hlch  the 
public  and  third  persons  are  also  concerned. 
And,  as  we  read  the  decision  in  Robinson  v. 
Chamberlain,  34  N.  Y.  389  [90  Am.  Dec  713], 
that  case  goes  on  the  same  principle,  or  one 
near  of  kin.  That  was  an  action  against  the 
defendant,  a  contractor  with  the  state  to 
iteep  in  repair  a  section  of  the  canals,  for 
an  injury  resulting  to  a  boat  of  the  plaintiCt 
from  a  loclc-gate  being  out  of  repair.  It 
was  held  that,  by  the  contract  of  the  defend- 
ant with  the  state,  he  assumed  the  duties 
and  was  invested  with  the  powers  of  a  pub- 
lic officer,  and  that  the  portion  of  canals 
covered  by  the  defendant's  contract  was  a 
public  highway;  that  he,  by  his  contract, 
assumed  the  duty  of  keeping  in  repair  a  pub- 
lic thoroughfare,  and  was  therefore  liable 
in  a  civil  action  to  any  one  of  the  public  sus- 
taining special  damage  from  his  neglect  to 
keep  it  in  repair.  His  contract  was  not  with 
the  injured  party,  but  with  the  state.  But 
It  was  a  contract  to  perform  a  duty  to  the 
public,  for  a  neglect  of  which  the  state  but 
for  its  sovereignty  would  be  liable  to  the 
party  injured.  And  so  by  the  force  of  his 
contract,  he  having  thereby  assumed  public 
duties,  he  was  held  liable  to  one  Injured  by 
a  neglect  to  perform  them."  47  N.  Y.  485,  7 
Am.  Rep.  4(i0.  In  the  McMahon  Case  the 
conclusion  of  the  court  Is  stated  in  the  head- 
note  to  the  opinion  as  follows:  "Where  one 
contracts  with  a  municipality  to  perform  in 
Its  stead  the  duty  resting  upon  it  of  keeping 
its  streets  in  repair  and  safe  for  the  passage 
of  the  public,  and  where  because  of  neglect 
to  perform  the  duty  a  cause  of  action  arises 
against  the  municipality,  the  action  may  be 
brought  by  the  party  injured  directly  against 
the  contractor."    75  N.  Y.  231. 

It  is  impossible  to  say  that  the  plaintiff 
was  a  stranger  to  the  contract.  The  sub- 
ject of  the  undertaking  was  a  sidewalk  safe 
for  use  as  such.  The  public  interest  in  that 
subject  cannot  be  refined  away,  and,  unless 
mere  Action  and  form  are  to  prevail  over 
substance  and  fact,  the  contract  was  made 
for  the  benefit  of  every  individual  whoso 
rights  as  one  of  the  public  might  be  spe- 
cially ofCected.  Because  the  city  owed  the 
plaintiff  the  duty  to  keep  the  sidewalk  in  re- 
pair and  safe  for  travel,  the  plaintiff  had  a 
legal  interest  in  the  performonce  of  the  con- 
tract, and  so  became  privy  to  it  "To  give  a 
third  party  who  may  derive  a  benefit  from 
the  performance  of  the  promise  an  action, 
there  must  be,  first,  an  intent  by  the  prom- 
isee to  secure  some  Iwnefit  to  the  third  party, 
and.  second,  some  privity  l)etween  the  two, 
tile  promisee  and  the  party  to  be  benefited, 
and  some  ol)llgation  or  duty  owing  from  the 
former  to  the  latter  which  would  give  him 
a  legal  or  eqnitable  claim  to  the  benefit  of 
the  promisee,  or  an  eciulvalent  from  him  per- 
sonally.   It  is  true  there  need  be  no  privity 


between  the  promisor  and  the  party  claiming 
the  benefit  of  the  undertaking,  neither  is  it 
necessary  that  the  latter  should  be  privy  to 
the  consideration  of  the  promise,  but  it  does 
not  follow  that  a  mere  volunteer  can  avail 
himself  of  it  A  legal  obligation  or  duty  of 
the  promisee  [In  this  case  the  city]  to  him 
[the  plaintiff]  wUl  so  connect  him  with  the 
transaction  as  to  be  a  substitute  for  any 
privity  with  the  promisor  [the  railway  com- 
pany] or  the  consideration  of  the  promise, 
the  obligation  of  the  promisee  furnishing 
an  evidence  of  the  Intent  of  the  latter  to 
benefit  him,  and  creating  a  privity  by  sub- 
stitution with  the  promisor."  Vrooman  v. 
Turner,  09  N.  Y.  280,  283,  25  Am.  Rep.  195. 
The  words  of  the  contract,  "safe  for  public 
travel,"  were  equivalent  to  "safe  for  the 
traveling  public,"  and  in  principle  the  plain- 
tiff as  a  traveler  on  the  sidewalk  stood 
toward  the  railway  company  in  the  same 
relation  of  privity  that  a  mortgagee  bears 
to  a  grantee  of  the  mortgagor,  who  assumes 
and  agrees  to  pay  the  mortgage  debt.  In 
the  case  of  Mott  v.  Water  Co.,  48  Kan.  12, 
28  Pac.  089,  15  L.  B.  A.  375,  30  Am.  St  Rep. 
267,  in  which  it  was  held  that  the  water 
company  was  not  liable  to  an  individual  for 
damages  which  it  had  agreed  with  the  city 
to  pay  when  occasioned  by  an  insufficient 
supply,  the  city  itself  was  under  no  obliga- 
tion either  to  furnish  water  or  to  pay  the 
contemplated  damage.  Here  the  duty  rests 
upon  the  city  to  Iceep  the  street  safe  for 
use  and  to  pay  all  damages  which  result 
proximately  from  a  breach  of  the  duty.  It 
may  be  observed,  however,  that  the  modem 
tendency  Is  to  hold  that  a  contract  made  be- 
tween a  municipality  and  a  public  service 
corporation  inures  directly  to  the  benefit  of 
the  individual  cilizeu  in  the  very  cases  in 
which  the  city  rests  under  no  legal  duty 
or  liability  respecting  the  subject  of  the  con- 
tract. Ind.  Dlst.  V.  Le  Mars  Light  &  Water 
Co.,  131  Iowa,  14.  107  N.  W.  944,  10  L.  R. 
A.  (N.  S.)  859;  Pond  v.  New  Rochelle  Wa- 
ter Co.,  183  N.  Y.  330,  7C  N.  E.  211,  1  Lu  K. 
A.  (X.  S.)  9.-.8. 

[2]  Section  13,  upon  which  ,the  railway 
comi)any  relies,  must  be  Interpreted  in  the 
light  of  the  true  meaning  and  effect  of  sec- 
tion 25.  It  is  not  clear  that  the  damages 
suffered  by  the  plaintiff  fall  within  the  terms 
of  section  13.  There  is  room  for  the  con- 
tention that  the  city  is  to  be  indemnified  only 
for  damages  resulting  from  the  prosecution 
of  street  work  in  a  negligent  or  otherwise 
wrongful  uninner.  I.«aving  this  question 
undetermined,  however,  the  section  merely 
secures  to  the  city  the  right  of  reimburse- 
ment in  the  event  that  its  liability  which, 
notwithstanding  the  railway  company's  con- 
tract, remained  uncanceled,  should  be  en- 
forceti. 

In  the  brief  for  the  city  reasons  are  given 
for  reversing  the  Judgment  against  the  city 
in  case  it  should  be  reversed  as  to  the  rail- 
way  company.     Because  of  the  conclusion 


Digitized  by 


Google 


Ean.) 


SKINNER  T.  GIBSON 


613 


•which   the  court  has   reached  the  question 
thus  presented  need  not  be  decided. 

The  Judffment  of  the  district  court  Is  af- 
firmed.    All  the  Justices  concurring. 


SKINNER  V.  GIBSON. 
(Supreme  Court  of  Kansas.     Feb.  10,  1912.) 

(Svllabut  by  the  Court.) 

1.  Damages    (|   23*) — Compensatory   Dam- 
ages—Dibect  OB  Remote  Consequences. 

It  is  a  general  rule  that  damaKes  may  be 
rpcoverecl  when  they  arise  naturally— that  is, 
according  to  the  usual  course  of  things— from 
the  breach  of  a  contract,  or  are  such  as  may 
reasonably  be  supposed  to  have  been  in  the  con- 
templation of  the  parties  at  the  time  they  en- 
tered into  it, 

[Kd.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  f$  58,  62;  Dec.  Dig.  J  23.*1 

2.  Damages    (8   23*)  —  Compensatoby  Dam- 
AOE.S— Direct  or  Remote  Consequences. 

The  growth  of  cattle  and  their  increase  in 
-weight  under  ordinary  conditions  of  care  and 
pasturage  are  elements  entering  into  the  com- 
mon business  experience  and  observation  of 
persons  engaged  in  one  of  the  great  industrial 
pursuits  of  our  people,  and  it  must  be  presum- 
ed are  ordinarily  susceptible  of  reasonable  esti- 
mate and  calculation  by  those  engaged  in  such 
business. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  SI  58,  62;   Dec.  Dig.  $  23.*] 

&   liANDLORO    AND    TENANT    (§    48*)— BREACH 

OF  Contract— Liability  of  Landlord. 
Premises  leased  for  pasturage  to  a  person 
engaged  in  the  business  of  buying,  selling,  pas- 
turing, and  marketing  cattle  were  materially 
less  in  area  than  was  represented  by  the  lessor. 
The  intended  use  was  made  known  to  the  lessor 
when  the  lease  was  executed,  and  the  deficiency 
was  unknown  to  the  lessee,  who  relied  upon 
such  representations  in  making  such  use  of  the 
premises.  In  the  midst  of  the  pasture  season 
the  deficiency  was  discovered,  and  efforts  were 
made  to  obtain  other  pasturage  and  a  large  part 
of  the  herd  of  over  900  cattle  was  removed  to 
it,  but  sufficient  pasturage  could  not  then  be 
obtained,  and  the  growth  of  the  cattle  removed, 
as  well  as  those  remaining  on  the  leased  prem- 
ises, wag  retarded,  and  there  was  a  consequent 
losH  in  weight  amounting  on  an  average  to  l^'K) 
pounds  per  head  and  a  loss  in  value  of  over 
$8  per  head.  It  is  held  that  the  lessee  upon 
proper  proof  of  these  facts  should  recover  dam- 
ages resulting  from  the  failure  of  the  cattle  to 
grow  and  take  on  flesh,  which  was  caused  by 
the  fact  that  the  pasture  contained  materiall.v 
less  land  than  had  been  represented,  and  which 
losses  could  not  have  been  avoided  by  a  reason- 
ably diligent  effort  to  procure  other  pasturage. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  $$  114-116;  Dec.  Dig.  § 
48.*] 

(Additional  ffyUahus  by  Editorial  Staff.) 

4.  Appeal  axu  Krror  (S  154*)— Review- Es- 
toppel TO  Atxeoe  Error. 

In  an  action  by-  a  lessee  against  the  lessor 
for  damages  because  the  premisi-s  were  materi- 
ally less  in  area  than  represented,  the  fai't  that 
before  trial  the  court  ruled  that  plaintiff  could 
not  recover  for  shortage  or  failure  of  the  cattle 
to  take  on  flesh,  and  that  plaintiff  proceeded  to 
judgment  for  excess  of  rent,  does  not  bar  his 
remedy  by  appeal  after  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  gjj  957-999;  Dec.  Dig.  8 
li>4.*l 


Appeal  from  District  Court,  Barber  County. 

Action  by  H.  W.  Sklnuer  against  W.  P. 
Gibson.  From  a  judgment  for  defendant, 
plalutitr  appeals.  Reversed  and  remandied 
for  new  trial. 

Noble  &  Tlncher,  for  appellant  William 
Barrett,  Seward  I.  Field,  and  U  G.  Turner, 
for  appellee. 

BENSON,  J.  This  action  is  by  a  lessee  to 
recover  damages  from  the  lessor  because  the 
premises  were  materially  lees  In  area  than 
represented.  The  question  to  be  determined 
relates  to  the  measure  of  damages.  The  pe- 
tition states  that  the  appellant  was  engaged 
in  buying,  selling,  and  keeping  cattle  and 
in  pasturing  and  preparing  them  for  market; 
that,  with  knowledge  of  these  facts,  the  ap- 
pellee leased  to  him  certain  lands  described 
in  the  lease  as  "comprising  in  all  three  pas- 
tures, 5,380  acres,  more  or  less,  according  to 
the  government  survey,"  and  as  an  induce- 
ment to  the  appellant  to  take  the  lease  the 
appellee  represented  that  the  pastures  con- 
tained the  number  of  acres  si>ecifled.  The 
lease  was  made  on  February  6,  1909.  Be- 
lieving the  representations  to  be  true,  the 
api>ellant  turned  973  head  of  cattle  into  the 
pastures,  which,  if  they  liad  contained  the 
quantity  of  land  as  represented,  would  have 
afforded  suQicient  pasturage  for  the  herd 
for  the  season,  but  in  the  summer  following 
he  discovered  that  the  pastures  contained 
only  3.000  acres,  and  were  insufficient  for 
the  cattle  so  turned  in,  and  he  was  compelled 
to  seek  other  pasturage,  and  remove  a  large 
part  of  the  herd  thereto;  that  sufficient  pas- 
turage could  not  then  be  found;  that  there 
was  a  shrinkage  and  failure  to  take  on  flesh 
by  the  cattle  remaining  in  the  pastures 
caused  by  such  overstocking:  that  the  cattle 
removed  suffered  in  condition  by  reason  of 
the  removal,  and  all  of  the  cattle  weighed  on 
an  average  l.^ifl  iraunds  per  head  less  at  the 
close  of  the  season  than  they  would  have 
done  had  the  pastures  contained  the  quanti- 
ty of  land  represented,  and  damages  were 
asked  for  the  consequent  loss,  allied  to  be 
$8.12  r>er  head.  The  stipulated  rental  was 
$2,000,  which  was  paid,  and  recovery  was 
also  asked  for  the  excess  rent,  paid  uiKm  the 
supposition  that  the  pastures  contained  5,380 
acres. 

Before  the  trial  the  district  court,  on  mo- 
tion of  the  appellee,  made  an  order  that  the 
daniiiges  in  case  of  recovery  should  be  limit- 
ed to  the  proiMrtlonate  amount  paid  as  rent 
for  the  land  not  contained  in  the  pasturas, 
IIS  might  a|)i)ear  from  the  evidence,  and  that 
evidence  should  not  be  received  or  damages 
allowed  for  shrinkage  or  failure  to  take  on 
fle.sh,  or  make  growth  by  the  cattle,  as  al- 
leged and  claimed  in  the  third  paragraph 
of  the  petition.  It  was  thereupon  agreed  by 
the  parties  and  recited  In  the  order  that  the 
denial  of  proof  of  the  claim  of  damages  so 
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disallowed  should  not  affect  the  rights  of 
appeal,  and  that  It  should  be  held  upon  aach 
appeal  that  proof  had  been  produced  and 
offered  on  the  trial  to  sustain  such  claims. 
The  court  Instructed  the  jury  In  harmony 
with  the  order  that,  If  they  found  for  the 
plaintiff  (appellant),  he  should  recover  37 
cents  an  acre  for  any  deficiency  in  the  num- 
ber of  acres  contracted  for.  The  verdict  was 
for  $885,  which  Is  the  proportion  of  rent 
paid  for  land  not  contained  in  the  pastures. 

Another  cause  of  action  was  stated  in  the 
petition,  and  a  counterclaim  -was  pleaded  In 
the  answer,  but  nothing  appears  to  have  been 
allowed  upon  either,  and  th^  need  not  be 
considered. 

The  appeal  is  from  the  order  relating  to 
the  measure  of  damages  and  the  order  over- 
ruling a  motion  for  a  new  trial  and  enter- 
ing judgment  on  the  verdict. 

There  is  a  discussion  in  the  briefs  of  the 
question  whether  the  action  is  upon  con- 
tract, or  in  tort  for  deceit.  The  distinction 
is  not  Important.  The  measure  of  compen- 
satory damages  Is  not  affected  by  the  form 
of  the  action.  1  Sedg.  on  Damages  (8th  Ed.) 
S  30;  1  Suth.  on  Damages  (3d  Ed.)  §§  98, 
100.  The  Injured  party  was  only  required 
to  state  the  facts  constituting  his  cause  of 
action,  and  it  was  not  necessary  to  label  It 
as  one  in  tort  or  upon  contract  Cockrell 
V.  Henderson,  81  Kan.  335,  105  Pac.  443. 
The  lessor  having  represented  that  the  pas- 
tures contained  a  certain  number  of  acres,  if 
the  lessee,  without  knowledge  to  the  con- 
trary, was  Induced  thereby  to  enter  into  the 
lease,  he  may  maintain  his  action  for  result- 
ing damages. 

[1,3]  The  objection  to  the  allowance  of 
damages  for  the  failure  of  the  cattle  to  take 
on  flesh  because  of  the  shortage  of  pastur- 
age, and  because  of  their  removal,  is  based 
upon  the  ground  that  such  damages  are  re- 
mote, speculative,  and  do  not  flow  naturally 
from  the  misrepresentation.  Damages  may 
be  recovered  when  they  arise  naturally — 
that  is,  according  to  the  usual  course  of 
things — ^from  the  breach  of  a  contract,  or 
are  such  as  may  reasonably  be  supposed  to 
liave  been  in  the  contemplation  of  the  par- 
ties at  the  time  they  entered  into  it  Had- 
ley  y.  Baxendale,  0  Exch.  341,  26  Law  and 
Eq.  398;  1  Suth.  on  Damages  (3d  Ed.)  § 
50.  The  rule  applies  when  property  is  leas- 
ed for  a  particular  purpose,  and  the  intended 
use  Is  made  known  to  the  lessor.  In  Miller 
v.  SuUivan,  77  Kan.  252,  94  Pac.  266,  16  L. 
R.  A.  (N.  S.)  737,  It  was  held  on  the  breach 
of  a  covenant  to  repair  that  the  diminution 
in  rental  value  was  not  a  universal  measure 
of  damages,  but  that  the  consequential  injury 
to  goods  might  be  recovered  where  the  owner 
bad  promised  from  time  to  time  to  make  re- 
pairs, upon  which  the  tenant  relied,  and  by 
which  he  was  induced  to  coutlnue  the  use. 
Where  a  lessor  agreed  to  clean  out  certain 
ditches  and  failed  to  do  so,  it  was  held  In 
Spencer  v.  Hamilton,  113  N.  C.  49,  18  S.  E.  167, 


37  Am.  St  Rep.  611,  that  the  true  test  was 
bow  much  was  the  net  yield  of  the  lessee's 
cropping  for  the  year  lessened  by  such  fail- 
ure. The  court  said:  "The  decreased  pro- 
duction was  an  important  factor  in  arriving 
at  that  conclusion.  The  difference  in  profit 
and  yield  between  laud  drained  and  not 
drained  was  clearly  in  contemplation  of  the 
parties  in  making  the  contract"  Where  a 
l«s8ee  of  a  store  building,  after  placing  a 
part  of  his  goods  in  the  premises,  Intending 
to  carry  on  his  business  there,  was  evicted 
by  a  prior  tenant  having  a  paramount  right, 
it  was  held  in  Poposkey  y.  Munkwitz,  68 
Wis.  322,  32  N.  W.  35,  60  Am.  Rep.  858,  that 
the  lessee  was  not  restricted  to  a  recovery 
of  the  excess  of  the  rental  value  over  the 
rent  stipulated  in  the  lease,  but  should  re- 
cover the  rent  paid,  the  expense  of  moving 
his  goods,  and  the  difference  between  the 
rent  reserved  in  the  lease  and  the  actual 
rental  value;  and,  if  the  lessor  knew  when 
the  lease  was  made  that  the  lessee  intended 
to  use  the  premises  in  carrying  on  his  busi- 
ness there,  then  recovery  should  be  allowed 
for  damages  to  such  business  by  breach  of 
the  covenant  for  quiet  enjoyment  subject  to 
proper  diminution  in  case  other  suitable 
premises  might  have  been  obtained  by  proper 
efforts.  Commenting  on  the  proof  of  such 
value,  the  court  said:  "Probable  value  and 
net  profits  are  convertible  terms  as  applied 
to  a  business.  Yet  the  law  in  many  cases 
gives  damages  for  breaches  of  contracts, 
based  on  prospective  profits,  when  they  are 
fairly  within  the  contemplation  of  the  par- 
ties, are  not  too  remote  and  conjectural,  and 
are  susceptible  of  being  ascertained  with 
reasonable  certainty.  If  the  plaintiff  shows 
himself  entitled  to  recover  for  damages  to 
his  business,  the  character,  extent,  and  value 
of  his  established  business  when  the  lease 
was  executed  and  before  will  furnish  a 
guide  to  the  jury  in  assessing  the  prospective 
and  probable  value  thereof  had  the  plaintiff 
been  permitted  to  transfer  It  to  the  store." 
Snodgrass  v.  Reynolds,  79  Ala.  452,  68  Am. 
Rep.  601,  is  another  leading  case  on  this 
subject  reviewing  many  decisions,  and  others 
are  referred  to  In  a  note  in  58  Am.  Rep.  606. 
The  ordinary  measure  of  damages  in  such  a 
case  where  the  Intended  use  of  the  property 
is  made  known  to  the  lessor  appears  to  be 
the  difference  between  the  rent  agreed  upon 
and  the  market  value  of  the  term,  plus  any 
special  damages  properly  pleaded  and  prov- 
ed. Sloan  V.  Hart,  150  N.  C.  269,  63  S.  E. 
1037,  21  L.  R.  A.  (N.  S.)  239,  134  Am.  St 
Rep.  911;  Eernhard  et  al.  v.  Curtis,  75  Conn. 
476,  54  Atl.  213;  Cohn  v.  Norton,  57  Conn. 
480,  18  Atl.  595,  5  L.  R.  A.  572;  Gross  v. 
Heckert,  120  Wis.  314,  97  N.  W.  952;  1  Sedg- 
wick on  Damages  (8th  Ed.)  i  159;  1  Mc- 
Adams,  Landl.  &  Ten.  (4th  Ed.)  S  109.  See, 
also.  Cox  V.  Railway  Co.,  83  Kan.  216,  109 
Pac.  792.  In  this  case  there  is  no  claim 
that  the  market  value  was  greater  than  the 
rent  paid;    hence  the  only  question  relates 
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to  the  damage*  rejected  by  tbe  district  conrt. 

[I]  The  growth  of  cattle  and  their  Increase 
In  weight  under  ordinary  conditions  of  care 
and  pasturage  are  elements  entering  Into 
the  common  business  experience  and  obser- 
vation of  persons  engaged  In  one  of  the 
great  Industrial  pursuits  of  our  people,  and 
are  ordinarily  susceptible  of  reasonable  es- 
timate and  calculation  by  those  who  have 
had  such  experience.  It  was  said  In  Hoge 
v.  Norton,  22  Kan.  874,  an  action  for  dam- 
ages consequent  upon  the  removal  of  cat- 
tle from  their  accustomed  range:  "It  Is  a 
case  of  gain  prevented,  rather  than  of  loss 
sustained,  and  the  questions  are  whether 
such  gain  prevented  Is  proximate  and  cer- 
tain— I.  e.,  directly  the  result  of  the  removal 
and  inferior  care — and  the  amount  thereof 
susceptible  of  reasonably  certain  measure- 
ment. •  •  •  Of  course,  absolute  certain- 
ty Is  not  attainable,  as  in  casting  up  the 
figures  of  an  account;  but  nevertheless  there 
are  certain  laws  of  feeding  and  growth, 
well  understood  among  cattle  men,  and 
wboae  results  work  out  with  suf&dent  cer- 
tainty for  business  calculations  and  judicial 
investigations."  See,  also,  Enlow  v.  Haw- 
kins, 71  Kan.  633,  81  Pac.  189,  and  Davis 
V.  Gas  Co.,  8S  Kan.  195,  116  Pac.  977.  The 
claims  for  damages  rejected  by  the  district 
court  were  sufficiently  pleaded,  and  proof 
thereof  must,  under  the  order  and  agree- 
ment referred  to,  be  considered  aa  though 
duly  offered.  It  does  not  follow  that  recov- 
ery must  be  allowed  for  all  the  losses  so 
pleaded  and  suffered,  but  for  such  losses  as 
could  not  by  reasonable  diligence  In  seek- 
ing for  other  pasturage  have  been  avoided. 
If  tbe  appellant  bad  been  allowed  to  re- 
cover upon  bis  dalm  for  damages  to  his 
cattle,  as  pleaded  In  the  third  paragraph  of 
the  petition,  such  recovery  would  have  em- 
braced his  entire  loss,  and  would  have  nec- 
essarily Included  all  that  he  could  have  re- 
ceived bad  tbe  pastures  contAned  the  num- 
ber of  acres  represented.  Therefore  he 
could  not  also  have  recovered  tbe  excess  of 
rent  paid. 

[4]  Tbe  appellee  contends  that,  as  the  ap- 
pellant proceeded  to  a  Judgment  in  his  fa- 
vor for  the  excess  of  rent,  he  cannot  recov- 
er other  damages.  While  the  ruling  in  re- 
spect to  damages  was  made  before  the  trial, 
It  was  incidental,  and  was  made  at  that 
time  for  convenience.  Tbe  fact  that  tbe 
appellant  did  not  refuse  to  proceed  further, 
and  take  an  appeal  at  that  time  (If  that 
might  have  been  done),  and  that  a  Judgment 
was  rendered  in  his  favor  for  the  excess  ot 
rent,  does  not  preclude  his  remedy  by  tbe 
appeal  taken  afterwards.  It  Is  true  bis 
prayer  for  damages  presented  two  theories, 
but  be  was  not  given  an  opportunity  to  make 
an  election,  conceding  that  an  election  might 
bave  been  required  at  the  proper  time. 

Tbe  district  court  erred  in  its  order  re- 


stricting the  proof  and  In  declaring  the 
measure  of  damages.  For  these  errors,  tbe 
judgment  la  reversed  and  the  cause  remand- 
ed, with  directions  to  grant  a  new  trial.  AU 
the  Justices  concurring. 

(8S  Kan.  468) 

WASHBON  et  al.  v.  STATE  BANK  OF 

HOI/rON  (two  caaes).t 

(Supreme  Conrt  of  Kansas.     Feb.  10,  1912.) 

(SyUabut  bv  the  Court.) 

1.  Apfcai.  and  Erbob  (I  301*)— Prbsenta- 
TioK  OF  Questions  in  Tbial  CouB1^— Mo- 
tion roB  New  Trial. 

Certain  evidence  was  admitted  over  the 
objection  of  plaintiffs.  No  complaint  of  the 
ruling  was  made  in  tbe  motion  for  a  new  triaL 
Beld,  that  the  qnestion  cannot  be  raised  in  this 
court. 

TEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  ^Oent.  EMg.  ||  1748, 1763-17W;  Dec  Dig. 

2.  Apfkai.  and  Ebbob  (f  714*)— Bbcobd— De- 
fects AND  Objections. 

When  there  is  complaint  by  one  party  that 
the  abstract  or  transcript  does  not  contain  cer- 
tain material  and  important  evidence,  and  such 
evidence  is  contained  in  documents  which  were 
marked  and  certain  portions  offered  in  evidence 
and  such  documents  filed  with  the  clerk  of  the 
trial  court,  thereby  making  tbe  admitted  por- 
tions a  part  of  the  record  under  section  576, 
Civil  Code  (Gen.  St  1909,  |  6170),  this  court 
may,  nnder  section  576  (section  6171),  direct 
the  forwarding  of  such  documents  for  exami- 
nation, and  may  properly  examine  them  when 
voluntarily  forwarded  at  the  instance  of  the 
other  party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  2958-2968;  Dec.  Dig.  I 
714.*] 

3.  PuAniico  (i  290*)— VxBinoATiON— Negbs- 
8ITT— "Appointment  or  Authoritt." 

"Appointment  or  authority,"  as  used  in 
section  110  of  the  Civil  Code  (Gen.  St  1909, 
i  5703),  means  a  right  to  act  for  another,  and 
an  allegation  to  the  effect  that  one  has  full 
right,  power,  and  authority  to  act  for  himself 
is  not  taken  as  true  when  not  denied  nnder 
oath. 

[Ed.  Note.— For  other  eases,  see  Pleading, 
Cent  Dig.  U  859-863,  88ffVi;  Dec.  Dig.  | 
290.*] 

4.  Evidence    (H  121,   123*)  —  Relevanot  — 

REB  GE8T.S. 

Directions  by  a  depositor  as  to  how  a  cer* 
tain  deposit  shall  be  credited,  when  a  part  of 
the  transaction  or  accompanying  it  may  be 
shown  by  the  banker,  after  the  decease  of  the 
depositor.  But  such  directions  given  after  the 
credit  has  been  made,  and  given  for  the  pur- 
pose of  changing  a  credit  theretofore  properly 
made,  may  not  thus  be  shown. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  jl  303,  307-3381  851-368,  1117, 
1119:   Dec  Dig.  H  121,  123.*] 

6.  Election  or  Rbmedibs  (|  7*)— What  Oon- 

BTITUTES. 

The  grand  treasurer  of  a  fraternal  order 
kept  his  official  account  in  a  bank  which  bank 
is  charged  by  the  order  with  diverting  a  por- 
tion of  its  funds  on  deposit  to  the  payment  of 
a  private  debt  of  the  grand  treasurer.  The  or- 
der had  already  filed  with  the  probate  court  a 
claim  against  the  estate  of  the  grand  treasurer 
and  bad  the  same  allowed  and  classified.  Held, 
that  such  proceeding  in  probate  court  is  not  a 
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bar  to  this  action;  that  the  order  may  con- 
sistently pursue  both  remedies  until  there  is 
one  satisfaction. 

[Ed.  Note. — For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  {  12;  Dec.  Dig.  {  7.*] 

Appeal  from  District  Court,  Jackson  Coun- 
ty. 

Actions  by  Fred  Washbon,  Grand  Master 
of  the  Grand  Lodge  of  Masons  of  Kansas, 
and  others,  against  the  State  Bank  of  Holton. 
From  an  order  sustaining  a  demurrer  to  a 
count  of  the  answer,  defendant  appeals.  Af- 
firmed. From  the  Judgment,  plaintiffs  appeal. 
Reversed,  with  directions  to  grant  a  new 
trial. 

Crane  &  Woodburn  Bros.,  I.  T.  Price,  and 
Chas.  Haj'den,  for  State  Bank  of  Holton. 
Garver  &  Garver  and  M.  A.  Bender,  for  Wash- 
bon and  others. 

WEST,  J.  The  officers  of  the  Grand  Lodge 
of  Masons  sued  the  bank  to  recover  $3,045.20 
alleged  to  have  been  knowingly  appropriated 
by  it  from  the  funds  of  the  grand  lodge  to 
pay  a  personal  debt  owed  by  the  grand  treas- 
urer, Sarbach,  to  the  bank.  Sarbach  had 
made  a  note  to  cover  an  overdraft,  and  on 
Saturday,  March  6,  1908,  he  sent  to  the  bank 
by  a  messenger  a  personal  check  i>ayable  to 
himself  (Sarbach)  for  $4,000.  The  assistant 
cashier  credited  the  amount  of  the  check  to 
Sarbach's  account  as  grand  treasurer.  Mon- 
day Sarbach  called  up  J.  Q.  Myers,  the  presi- 
dent, and  asked  If  he  had  noticed  the  deposit 
Myers  said  he  had  not,  but  looked  it  up  and 
told  Sarbach  it  had  been  credited  to  bis  ac- 
count as  grand  treasurer,  and  Sarbach  said: 
"It  was?  Well,  you  know  what  I  want  done 
with  it.  You  know  that  I  want  to  pay  that 
note" — and  directed  Myers  to  charge  his  note 
up  to  the  account,  and  this  was  done.  The 
appellant  claims  that  the  lodge  should  recov- 
er this  from  the  bank  on  the  ground  that, 
having  been  credited  to  the  lodge  fund,  the 
proceeds  of  the  check  became  Its  property. 

[1]  Complaint  Is  made  that  Myers  was 
permitted  to  testify  to  the  conversation  with 
Sarbach,  but  no  error  was  assigned  upon  this 
in  the  motion  for  a  new  trial,  and  the  ques- 
tion cannot  be  raised  here  for  the  first  time. 

It  is  claimed  that  the  twelfth,  thirteenth, 
and  fourteenth  findings  of  fact  are  not  sup- 
ported by  the  evidence.  These  are  to  the  ef- 
fect that  the  credit  was  made  to  the  grand 
treasurer's  account  by  mistake  and  contrary 
to  Sarbach's  Intention;  that  the  check  for 
$4,000  was  the  individual  property  of  Sar- 
bach, who  Intended  his  note  to  be  paid  out 
of  it;  and  that  he  did  not  know  the  credit 
had  been  made  until  the  8th,  when  he,  having 
full  right  to  do  so,  directed  that  the  amount 
of  bis  note  be  taken  out,  leaving  a  balance  in 
the  treasurer's  account  of  $954.60  upon  the 
books  of  the  bank.  It  is  claimed  that  find- 
ing No.  23  Is  contrary  to  the  evidence.  This 
finding  Is  that  the  evidence  does  not  show 


whether  on  the  6th,  8tb,  or  9th  of  Marcli 
Sarbach  was  short  in  his  accounts,  or  wheth- 
er he  in  fact  had  on  band  the  full  amount  of 
which  be  was  rightfully  chargeable  to  his 
account  as  grand  treasurer.  The  abstract 
does  not  contain  the  evidence,  and  It  is  only 
by  going  to  exhibits  Introduced  In  evidence 
and  not  set  out  In  the  abstract  or  transcript 
that  It  could  be  ascertained  whettier  this 
finding  is  or  is  not  supported.  No  fault  Is 
found  in  the  brief  with  any  other  findings 
than  12,  13,  14,  and  23,  although  in  the  as- 
signment of  errors  Nos.  5  and  16  were  com- 
plained of.  Findings  2  and  3,  of  which  there 
is  no  complaint,  are  to  the  efTect  tbat  on 
February  20,  1909,  checks  or  orders  amounts 
ing  to  $2,518.94  were  drawn  on  Sarbach  and 
$1,900  thereon  paid  between  tbat  and  March 
3d  out  of  deposits  in  the  bank,  and  that  it 
does  not  appear  from  the  evidence  that  this 
tiad  been  refunded  prior  to  the  debiting  of 
his  account  with  the  amount  of  bis  note 
with  John  Q.  Myers.  Finding  No.  4  is  tbat 
Sarbach  had  no  instructions  or  directions 
where  to  keep  the  lodge  funds,  and  that  the 
evidence  does  not  show  whether  he  had  a 
deposit  as  grand  treasurer  elsewhere  than 
in  the  city  of  Holton  or  not.  The  twenty- 
first  finding,  of  which  no  complaint  is  made, 
is  that  from  January  9,  1908,  to  March  6, 
1909,  amounts  aggregating  $15,391.84  were 
deposited  in  the  bank  by  Sarbach  as  grand 
treasurer,  and  that  the  evidence  does  not 
show  that  either  of  such  items  was  other  tlian 
Sarbach's  individual  fund,  except  that  on  Jan- 
uary 7,  1908,  he  received  a  remittance  from 
the  grand  treasurer  amounting  to  $3,359.50 
and  on  January  8th  $4,424.10,  and  that  after 
such  remittance  no  deposit  was  made  by  him 
as  grand  treasurer  in  the  bank.  The  twenty- 
fiftb  finding,  not  complained  of,  is  that  it 
does  not  appear  that  Sarbach  as  grand  treas- 
urer had  any  right  or  authority  to  overdraw 
his  accoimt,  and  there  was  no  necessity  for 
any  overdrafts  for  the  payment  of  lawful  de- 
mands of  the  lodge;  there  being  in  the  grand 
treasurer's  hands  at  all  times  sufficient  mon- 
eys of  the  lodge  to  meet  such  demands. 
Some  of  these  findings  are  none  too  clear 
as  to  whether  they  refer  to  Sarbach's  ac- 
count with  the  lodge  or  to  his  account  with 
the  bank.  However,  were  It  not  for  the  at- 
tack on  finding  No.  23.  their  lack  of  per- 
spicuity might  not  be  Important. 

[2]  It  is  vigorously  asserted  and  denied 
that  we  can  look  beyond  the  transcript  or 
abstract  to  ascertain  the  support  or  lack  of 
support  for  No.  23.  It  appears  that  certain 
documents  were  referred  to  and  indicated 
portions  of  them  Introduced  in  evidence, 
though  not  copied  into  the  transcript  While, 
generally,  the  transcript  should  contain  all 
the  evidence  so  that  a  counter  abstract  can, 
if  necessary,  be  prepared  therefrom,  still 
sections  574  and  575  of  the  Civil  Code  (Gen. 
St.  1009,  §§  6100,  6170^  provide  that  the  duly 


•For  otber  cues  Ke»  suo«  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Rep'r  Indezev 


Digitized  by 


Google 


Kan.) 


WASHBON  T.  STATE  BANK 


617 


certified  stenographic  notes  of  the  testimony 
and  proceedings  shall  become  a  part  of  the 
record  In  the  cause,  and  that  "all  papers  and 
exhibits  filed  with  the  clerk"  shan  be  deem- 
ed a  part  of  the  record.  Section  575.  Plain- 
tiff asserts  that  pursuant  to  the  provisions 
of  the  next  section  (Civil  Code,  |  676  [Gen. 
St.  1909,  S  6171])  these  portions  of  the 
record  are  submitted  In  order  to  settle  the 
dispute  as  to  what  the  record  really  shows. 
As  under  this  section  we  could  send  for  and 
examine  these  documents,  we  certainly  may 
examine  them  now  that  they  have  been  pro- 
duced by  the  plaintiff.  An  examination 
shows  that  Sarbach  was  short  In  his  account 
with  the  grand  lodge  many  thousands  of 
dollars,  on  all  of  the  dates  named  In  finding 
No.  23.  This  was  one  of  the  most  serious 
questions  In  the  case — largely  a  controlling 
one — and  this  finding,  In  the  face  of  the  evi- 
dence actually  before  the  court,  cannot  he 
permitted  to  stand. 

[4]  As  another  trial  will  be  necessary.  It 
la  proper  to  say  that  the  testimony  of  Myers 
touching  the  conversation  with  Sarbach  was 
or  was  not  competent,  depending  on  the  real 
facts.  If  Sarbach  simply  sent  the  check  to 
the  bank  by  a  messenger  Intending  but  not 
directing  the  amount  to  be  credited  to  his 
personal  account,  and  the  credit  was  by  mis- 
take made  to  his  account  as  grand  treasurer, 
then  upon  discovering  this  fact  he  had  a  right 
to  direct  the  credit  to  be  made  In  accordance 
with  his  original  intention.  But  If  the  credit 
was  properly  made,  and  afterwards  Sarbach 
concluded  for  the  first  time  to  have  it  chang- 
ed, then  his  conversation  was  not  a  part  of 
the  original  transaction,  so  as  to  be  a  part  of 
the  res  gesUe,  and  was  Incompetent 

[3]  The  second  count  of  the  answer  alleged 
that  at  the  time  of  depositing  the  check  it 
was  Sarbach's  Intention  that  so  much  of  the 
proceeds  as  might  be  sufficient  should  be  used 
to  pay  off  his  note;  that  by  mistake  and 
without  his  knowledge  or  authority  the  full 
amount  of  the  check  was  credited  to  the 
grand  treasurer's  account;  that  upon  learn- 
ing that  such  entry  bad  been  made  Sarbach 
directed  that  his  note  be  paid  thereout,  "then 
having  full  and  absolute  right,  power,  and 
authority  so  to  do."  To  this  an  unverified 
general  denial  was  filed,  and  It  is  argued 
that  the  allegation  of  ix)wer  and  authority 
must  therefore  be  taken  as  true  under  sec- 
tion 110  of  the  Civil  Code  (Gen.  St.  1909,  $ 
5703).  We  do  not  think  this  was  an  allega- 
tion of  any  iwwer  or  authority  by  way  of 
agency  such  as  Is  manifestly  contemplated 
by  this  section.  The  more  natural  construc- 
tion of  the  language  would  be  that  It  was  an 
assertion  In  effect  that,  as  Sarbach  had  di- 
rected how  his  credit  should  be  made  and  the 
check  was  his  own  fund,  he  therefore  had 
full  power  and  authority  by  way  of  owner- 
ship and  not  by  way  of  agency  to  direct 
that  hkt  note  be  paiA. 

(51  Case  No.  17.78.S.  submitted  and  argued 
with  the  one  we  have  been  considering,  in- 


volves but  one  question.  The  third  count 
of  the  answer  in  case  No.  17,436  set  forth 
the  death  of  Sarbach,  the  appointment  of  an 
administratrix,  the  receipt  by  her  of  assets 
amounting  to  over  $40,000,  liable  to  payment 
of  claims  of  creditors;  and  that  on  October 
30,  1909,  plaintiffs  filed  In  the  probate  court 
their  verified  claim  against  the  State  Bank 
amounting  to  $16,358.99,  which  claim  includ- 
ed the  claim  sued  upon  by  plaintiffs  in  this 
action;  that  such  claim  was  allowed  In  full 
by  the  probate  court  and  assigned  to  class 
5,  such  allowance  being  still  In  full  force 
unreversed  and  unappealed  from;  that  by 
reason  thereof  the  plaintiffs  as  general  cred- 
itors with  fuU  notice  having  thus  present- 
ed their  claim  and  had  It  allowed,  were 
barred  and  estopped  from  asserting  against 
this  defendant  this  claim  which  Is  Included 
in  the  one  allowed  by  the  probate  court.  To 
this  count  of  the  answer  plaintiffs  demurred, 
and  demurrer  was  sustained,  and  an  appeal 
from  this  ruling  was  docketed  in  this  court 
as  case  No.  17,783. 

It  is  argued  by  the  defendant  that  by  pre- 
senting their  claim  to  the  administratrix  and 
having  it  allowed  and  assigned  to  the  fifth 
class  the  plaintiffs  elected  to  pursue  a  remedy 
Inconsistent  with  their  action  against  the 
bank;  that  they  thereby  elected  to  treat 
their  claim  as  a  debt  against  the  estate  of 
Sarbach  as  for  a  conversion;  and  that  their 
alleged  right  of  action  against  the  bank  Is 
based  upon  the  theory  that  they  have  not 
parted  with  ownership  of  the  proceeds  of 
the  check  in  controversy,  a  position  incon- 
sistent with  the  claim  that  the  estate  Is  In- 
debted to  them  by  reason  of  the  dlsiMsitlou 
Sarbach  made  of  this  check.  Plaintiffs  reply 
that.  If  their  money  was  wrongfully  used  by 
Sarbach,  any  one  knowingly  participating 
in  such  appropriation  Is  legally  liable  with 
him;  that  all  parties  connected  with  the 
wrongful  act  may  be  proceeded  against  until 
there  Is  a  satisfaction.  The  facts  fairly  fall 
within,  and  the  case  Is  controlled  by.  Sweet 
V.  Bank,  60  Kan.  641,  77  Pac.  538.  There 
the  writer  earnestly  but  vainly  contended 
that  by  filing  their  claim  with  the  receiver 
the  plaintiffs  had  elected  a  remedy  Incon- 
sistent with  their  subsequent  action  against 
the  corporation's  officers  and  agents.  It  was 
held,  however,  that  the  remedies  were  not 
inconsistent  for  the  reason  that  there  was 
no  controversy  as  to  the  ownership  of  the 
trust  property,  no  waiver  of  plaintiffs'  claim 
of  ownership,  no  ratification  of  the  acts  of 
the  defendants,  that  both  remedies  could  l>e 
consistently  pursued  until  there  was  one  sat- 
isfaction. >So  here,  the  plaintiffs  have  not 
waived  their  claim  of  ownership  of  the  fund 
sought  to  be  recovered,  but  are  pursuing  the 
estate  of  the  one  who  misappropriated  it 
and  the  bank  who  paid  out  the  money  with 
allege<l  knowledge  of  its  trust  character. 
This  they  may  do  tmtil  from  one  source  or 
the  other  their  claim,  If  rightful,  shall  be 
satisfied. 
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The  Judgment  In  case  No.  17,435  Is  re- 
versed, with  directions  to  grant  a  new  trial. 
The  order  sustaining  the  demurrer  in  case 
No.  17,783  Is  affirmed.  All  the  Justices  con- 
curring, except  MASON,  J.,  who  did  not  sit 


(86  Kan.  406) 

WASHBON  et  aL  t.  HIXON. 
(Supreme  Court  of  Kansas.     Feb.  10,  1912.) 

(SvUabu*  by  the  Court.) 

Plxadino  (I  177*)— Replt— Admissions. 

Plaintiffa  sued  to  recover  moneys  alleged 
to  have  been  wrongfull;  paid  to  defendant  by 
Albert  Sarbach,  grand  treasurer  of  the  Grand 
Lodge  of  Masons  of  Kansas,  out  of  lodge  funds 
in  discharge  of  a  personal  debt,  which  sarbach 
was  owing  to  her.  The  defendant  answered 
that  after  she  had  received  the  money  the 
grand  lodge  made  a  full  settlement  with  Sar- 
bach in  which  be  accounted  to  the  lodge  for  all 
funds  due  from  him  as  treasurer.  The  reply 
was  by  confession  and  avoidance  admitting  the 
settlement  and  alleging  that  it  was  procured  by 
the  fraudulent  misrepresentation  of  Sarbach. 
On  the  trial  no  evidence  was  offered  in  proof  of 
the  matter  in  avoidance.  Held,  that  the  admis- 
sion of  the  settlement  and  accounting  is  suffi- 
cient to  sustain  a  verdict  for  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  it  3M,  35S;   Dec.  Dig.  {  177.*] 

Appeal  trom  District  Court,  Jackson 
County. 

Action  by  Fred  Washbon,  Grand  Master  of 
the  Grand  lodge  of  Masons  In  Kansas,  and 
others,  against  Mrs.  M.  E.  Hlxon.  From  a 
Judgment  for  defendant,  plalntilCs  appeal. 
Affirmed. 

Garver  ft  Oarver  and  M.  A.  Bender,  tor 
appellants.  Chas.  Hayden,  I.  T.  Price,  and 
Crane  &  Woodbum  Bros.,  for  appellee. 


PORTER,  J.  The  appellants  sued  to  re- 
cover the  sum  of  $1,040  alleged  to  have  been 
■wrongfully  paid  to  appellee  by  Albert  Sar- 
bach, grand  treasurer  of  the  Grand  Lodge  of 
Masons  of  Kansas,  out  of  lodge  moneys,  in 
settlement  of  a  personal  debt  which  Sarbach 
was  owing  to  her.  The  Jury  found  generally 
for  appellee,  and  this  is  an  appeal  from  a 
Judgment  in  her  favor  for  coats. 

Albert  Sarbach,  In  March,  1908,  and  for 
some  years  prior  thereto,  as  well  as  up  to 
the  time  of  bis  death,  on  September  11,  1900, 
was  grand  treasurer  of  the  Grand  Lodge  of 
Masons  of  Kansas,  and  as  such  was  intrust- 
ed with  and  had  possession  of  its  funds. 
At  the  time  of  bis  death,  Sarbach  was  a 
defaulter  and  short  in  bis  accounts  with  the 
grand  lodge  to  the  amount  of  $16,358.99. 
During  the  years  1908  and  1909  he  Itept  his 
account  as  grand  treasurer  with  the  State 
Banlc  of  Hoi  ton;  the  account  standing  in 
the  name  of  "Albert  Sarbach,  Grand  Treas- 
urer." From  time  to  time  he  deposited  in 
the  same  account  funds  of  his  own  which 
thus  became  mingled  with  the  funds  of  the 


grand  lodge.  At  no  time  during  the  years 
1908  and  1009  did  the  balance  to  bis  credit 
in  this  account  equal  tie  amount  for  which 
he  was  chargeable  as  grand  treasurer  and 
should  have  had  on  hand.  The  officers  of  the 
grand  lodge  had  no  notice  or  knowledge  of 
any  wrongrful  use  of  lodge  funds  by  the  treas- 
urer until  after  his  death.  On  March  2, 1908, 
Albert  Sarbach  was  owing  appellee  on  a  note 
which  he  had  executed  to  her  about  a  year 
previously,  for  money  loaned  to  him,  the  sum 
of  $1,040,  in  payment  of  which  he  gave  to 
her  a  check  which  read  as  follows:   "L.  Sar- 

bach's  Sons,  General  Merchants.    No 

Holton,  Kan.,  Mch.  2-08.  Pay  to  the  order 
of  M.  E.  Hixon — $1040.00  one  thousand  and 
forty  00/100  dollars.  To  State  Bank  of 
Holton.  Albert  Sarbach,  Grand  Treas'r. 
Hoiton,  Kansas.  (For  note.)"  On  the  next 
day  Mrs.  Hixon  indorsed  the  check,  and,  on 
presentation  at  the  State  Bank  of  Holton, 
received  payment  therefor ;  the  amount  being 
charged  to  the  account  of  Albert  Sarbadi, 
grand  treasurer.  At  this  time  the  officers  of 
the  State  Bank  of  Holton  knew  that  Albert 
Sarbach  was  grand  treasurer  of  the  Grand 
Lodge  of  Masons,  and  Inquiry  of  any  of  them 
by  appellee  would  have  disclosed  that  Cact 
to  her.  She  accepted  the  check  and  its  pay- 
ment without  inquiry,  and  without  other 
knowledge  of  the  source  from  which  such 
money  was  being  paid  than  that  giv«n  her 
on  the  face  of  the  check. 

The  errors  complained  of  relate  to  instruc- 
tions given  and  refused  and  to  the  overrul- 
ing of  a  motion  for  Judgment  on  the  special 
findings.  The  court  properly  refused  to  di- 
rect a  verdict  tor  the  plaintiffs  for  reasons 
which  win  be  stated.  Another  instruction 
requested  reads  as  follows:  "The  receiving 
of  the  check  involved  in  this  case  by  the  de- 
fendant, being  signed  by  'Albert  Sarbach, 
Grand  Treasurer,'  was  legal  notice  to  the 
defendant  that  the  check  was  payable  out  of 
funds  that  did  not  belong  to  Sarbach  per- 
sonally. With  notice  of  that  kind  it  is  no 
defense  In  this  case  for  the  defendant  to  say 
that  she  did  not  in  fact  know  that  the  check 
would  be  paid  out  of  the  moneys  of  said 
grand  lodge,  or  that  she  did  not  know  that 
Sarbach  was  Its  treasurer.  Having  such  no- 
tice, if  the  check  was  paid  out  of  the  mone^ 
with  which  Sarbach  was  chargeable  as  grand 
treasurer,  the  defendant  became  liable  to  ac- 
count to  plaintiff  therefor  and  to  its  repay- 
ment" 
Conceding  that  this  Instruction  states  the 
law  correctly  and  that,  when  the  appellee  re- 
ceived payment  of  the  check  signed  "Albert 
Sarbach,  Grand  Treasurer,"  she  was  charge- 
able with  knowledge  that  the  check  was  paid 
out  of  moneys  not  belonging  to  him  and  that 
she  thereby  became  liable  to  account  to  the 
appellants  for  its  repayment  it  cannot  be 
doubted  that  she  would  be  relieved  of  the 
liability  if  afterwards  the  grand  lodge  re- 


*For  other  case*  see  samt  topic  and  aecMoo  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Senas  ft  Rep'r  Indales 
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celred  payment  of  all  Bnms  dne  It  from  Sar- 
bach  himself.  If  Sarbach  afterwards  ac- 
counted to  the  grand  lodge  for  the  amount 
paid  to  appellee  out  of  Its  moneys,  It  would 
make  no  dUterence  what  knowledge  or  no- 
tice she  may  have  had  as  to  the  ownership 
of  the  fund  at  the  time  the  check  was  itald. 

The  answer  of  appellee  alleged,  as  one  of 
several  defenses,  the  following:  "Defendant 
further  alleges  that  after  the  payment  of 
said  check  the  said  grand  lodge,  by  re-elec- 
tion In  1900,  kept  and  retained  the  said  Al- 
bert Sarbach  in  his  said  office  as  grand  treas- 
urer of  said  grand  lodge  until  the  date  of 
the  death  of  said  Albert  Sarbach,  to  wit,  the 
11th  day  of  September,  1900,  and  from  time 
to  time  the  finance  committee  and  ofBcers  of 
said  grand  lodge,  duly  authorized  by  said 
grand  lodge  to  examine  the  transactions  of 
said  Albert  Sarbach,  as  grand  treasurer  of 
said  grand  lodge,  and  to  make  settlement 
with  him  of  such  account  and  all  matters 
pertaining  thereto,  did  audit  his  account  duly 
made  to  said  grand  lodge  and  its  officers,  and 
did  by  authority  of  said  grand  lodge  duly 
approve  and  confirm  the  same.  And  this  de- 
fendant is  informed  and  believes,  and  there- 
fore alleges  the  fact  to  be,  that  on  each  oc- 
casion when  the  accounts  of  s<Nd  Albert  Sar- 
bach, as  such  grand  treasurer,  were  so  as 
aforesaid  audited,  approved,  and  confirmed 
by  said  grand  lodge  and  Its  duly  authorised 
officers,  the  said  Albert  Sarbach  duly  ac- 
counted for  all  sums  of  money  and  funds  of 
every  description  belonging  or  due  to  said 
grand  lodge  and  for  which  he  was  in  any 
manner  accountable  or  liable,  and  on  each 
such  occasion  made  full  and  complete  set- 
tlement with  said  grand  lodge  concerning 
the  matters  aforesaid,  and  paid  and  deliv- 
ered to  said  grand  lodge  and  its  officers  all 
sums  of  money  and  funds  of  every  descrip- 
tion, for  which  he  was  liable  or  accountable 
as  such  grand  treasurer." 

In  their  reply  to  this  defense  the  appel- 
lants pleaded  by  way  of  confession  and  avoid- 
ance admitting  that  a  settlement  was  had 
between  Albert  Sarbach  and  the  grand  lodge 
on  February  12,  1009,  but  alleging  that  such 
settlement  was  procured  by  his  false  and 
fraudulent  representations.  No  evidence 
was  offered  in  support  of  the  matters  alleged 
In  avoidance,  and  the  court  took  that  issue 
from  the  Jury  and  Instructed  them  to  disre- 
gard a  statement,  made  in  their  presence,  to 
the  effect  that  such  settlement  had  been  In- 
duced by  fraud.  The  failure  to  offer  proof 
In  avoidance  of  the  settlement  and  accountr 
ing  had  between  Sarbach  and  the  grand  lodge 
warranted  the  court  in  taking  that  issue 
fit>m  the  Jury,  and,  since  the  settlement  and 
accounting  was  binding  upon  appellants,  the 
verdict  must  be  upheld. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  MASON,  J.,  who  did  not  sit 


(86  Ku.  ffiS) 

CAPPER  V.  MANTJFACTDBBRS'  PA- 
PER CO.t 
(Supreme  Court  of  Kansas.     Feb.  10,  1912.) 

(SyUahui  by  the  Oouri.)  4 

1.  Saixs  (1 179*)— Dkli VEST— Waives  or  Ob- 
jection TO  Quantity. 

Under  a  contract  to  furnish  for  the  pabli- 
catlon  of  a  newspaper  720  tons  of  paper  during 
one  year  with  a  leeway  of  S  per  cent,  over  or 
under  in  quantity  per  year,  the  shipments  to  be 
at  the  rate  of  60  tons  a  month,  more  than  the 
last  amount  was  shipped  for  several  months; 
but  the  purchaser,  thongh  calling  attention  to 
the  matter,  accepted  the  paper.  Held,  that  such 
acceptance  amounted  to  a  waiver  of  the  right 
to  complain  afterwards  of  such  oversbiyments. 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  U  456-168;   Dec.  Dig.  |  179.*] 

2.  Sales  (i  418»)— Remedies  o»  Buteb— Ac- 
tions voB  Breach  or  Contbact— Damages. 

In  such  case,  on  cancellation  of  the  con- 
tract and  refusal  to  ship,  if  there  be  no  market 
at  the  place  of  delivery,  the  buyer  may  pur- 
chase in  the  nearest  market  and  the  measure 
of  his  damages  is  the  difference  between  the 
price  there  and  the  contract  price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  U  1174-1201;  Dec.  Dig.  t  418.*] 

3.  Tbial  (I  199*)—  iNSTBUcnoHs  —  Rbqui- 
BiTEs  AND  SurriciENCT- Mattbbs  or  Law. 

The  court  instructed  that  if  the  purchaser 
failed  to  make  payments  as  provided  in  the  con- 
tra at,  the  seller  had  a  right  to  cancel  unless 
such  failure  had  been  waived,  and  that  if  the 
jury  should  find  from  the  evidence  that  any- 
thing said  or  done  under  the  contract  induced 
plaintiff  (the  purchaser)  to  believe  that  this 
condition  had  been  waived  or  that  strict  compli- 
ance would  not  be  insisted  upon,  the  defendant 
would  be  estopped  from  afterwards  claiming 
for  nonperformance.  Held,  not  subject  to  the 
complaint  that  the  court  was  thereby  leaving  it 
to  the  jury  to  determine  a  question  of  law. 

[Eid.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  IS  467-i70 ;   Dec.  Dig.  {  199.*] 

4.  Tbiai.  (5  349»)  —  Vebdict  — Speciai,  Veb- 
DiCT— Questions  to  be  Submitted — Discbe- 

TION  OF  COUBT. 

It  is  within  the  discretion  of  the  trial  court 
to  refuse  or  withdraw  special  questions  calling 
for  evidential  reasons  for  particular  findings. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  It  823-827;   Dec  Dig.  i  349.*] 

5.  Pleading  ({{  193.  428*)  —  Objections— 
Waiveb— Declabatior. 

In  an  action  for  breach  of  a  contract  con- 
taining reciprocal  obligations,  the  failure  to  al- 
lege performance  on  plaintiff's  part  should  be 
called  to  the  court's  attention  by  demurrer 
rather  than  by  objection  to  evidence;  and  when 
nonperformance  by  the  plaintiff  is  alleged  in 
the  answer,  and  proof  of  performance  follows, 
held,  that  the  lack  of  such  allegation  in  the  pe- 
tition berome*  immaterial- 

[Ed.  Note.— For  other  cases,  see  Pleadtae. 
Cent.  Dig.  §§  428-443,  1433-1436;  Dec  Dig.  {{ 
103,  428.*] 

6.  Sales  (|  196*)  —  Pebfobmance  of  Cow- 
tract— Payment  or  Price— Waiveb  or  Ob- 
jections. 

The  contract  reqtilred  payments  to  l>e 
made  within  30  days  from  date  of  invoice,  3 
per  cent,  discount  to  be  allowed  on  remittance 
within  that  time.  A  continued  course  of  deal- 
ing and  certain  correspondence  showed  repeat- 
ed acceptance  of  delayed  payments  and  an  in- 
tention to  continue  the  shipments;  the  buyer 
being  advised  that  in  the  future  tlie  3  per  cent 
discount   could   not   be    allowed   on   payments 


*fer  other  easss  ass  same  topic  sod  sacUos  NUMBliU  la  Dec.  Dig.  &  Am .  Dig.  Ksy^e.  Ssrlvs  4  R«ii'r  lodsxes 
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made  after  the  30  days.  Erld,  that  proof  of 
these  facta  is  safficient  to  sustain  a  finding  that 
past  failures  to  remit  promptly  were  thereby 
waived,  and  the  defendant  could  not  legally 
cancel  the  contract  on  account  of  such  failures. 
[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  I  510;  Dec  Dig.  {  19«.*] 

Error  from  District  Court,  Shawnee  Coun- 
ty. 

Action  by  Arthur  Capper  against  the 
Manufacturers'  Paper  Company.  From  a 
Judgment  for  plaintiff,  defendant  brings  er- 
ror.   Affirmed. 

Wheeler  &  Switzer,  for  plaintiff  In  error. 
E.  S.  Quinton,  for  defendant  In  error. 

WEST,  J.  On  August  30,  1906,  plaintiff, 
Arthur  Capper,  and  the  defendant  paper 
company  entered  Into  a  written  contract,  by 
which  the  latter  agreed  to  furnish,  for  use 
In  the  publication  of  the  Topeka  Capital 
during  one  year  from  October  1,  1906,  to 
October  1,  1907,  720  tons  of  paper  with  a 
leeway  of  5  per  cent,  over  or  under  In  quan- 
tity per  year;  the  sbipnieuts  to  be  at  the 
rate  of  60  tons  per  month.  The  plaintiff 
agreed  to  pay  $2.12  a  hundred  pounds,  f.  o. 
b.  Tui>eka,  payment  to  be  net  cash  30  days 
from  date  of  Invoice  In  Chicago  and  New 
York  exchange,  a  discount  of  3  per  cent,  to 
be  allowed  for  payment  within  the  30  days. 
It  was  provided  that.  In  case  of  failure  to 
pay  any  amounts  due  under  the  contract  or 
to  make  settlement  as  provided,  the  paper 
company  might  at  Its  option  cancel  the  con- 
tract. Shipments  began  October  1,  1906,  and 
for  some  time  more  than  60  tons  per  month 
were  sent  by  the  paper  company,  and  Its 
attention  was  called  by  the  plaintiff  to  the 
fact  of  overshipment;  but  all  the  amounts 
sent  were  accepted.  Remittances  were  made 
from  time  to  time  in  which  the  3  i>er  cent, 
discount  was  claimed,  but,  the  30-day  period 
liavlng  been  passed,  the  company  In  receipt- 
ing would  call  attention  to  this  fact  and  as- 
sert a  charge  for  the  3  i)er  cent.  In  Febru- 
ary, 1907,  only  about  33  tons  were  shipped 
and  In  March  only  about  40  tons.  On  March 
1,  1907,  a  request  was  made  for  shipment  of 
an  extra  car  and  for  one  thereafter  every  10 
days.  On  March  4th  word  was  received  that 
the  paper  company  was  hampered  In  secur- 
ing cars,  but  that  it  would  do  all  it  could  to 
forward  a  car  as  per  Instructions.  On 
March  9th  a  statement  was  made  by  the 
comi^any  that  a  car  would  be  forwarded  as 
soon  as  possible,  and  suggesting  that  a  few 
rolls  of  paiier  be  borrowed  to  tide  over  for  a 
day  or  two.  On  March  12th  the  company 
wrote  that  it  did  not  know  how  soon  the  car 
could  be  sbipi>ed,  but  that  all  possil>le  would 
l)e  done  to  hurry  the  same.  On  March  14th 
the  comi>any  wrote  that  a  car  had  been  for- 
warded. On  March  13th  the  plaintiff  wrote 
the  company  requesting  two  extra  cars  to 
J,e  8hlpi)ed  at  once,  suggesting  that  It  was 


his  aim  to  keep  In  storage  about  two  cars 
for  such  emergencies  as  he  was  then  passing 
through,  and  requesting  shipments  regular- 
ly every  10  days  thereafter  until  further  ad- 
vice, also  inclosing  a  draft  for  former  in- 
voices, claiming  a  discount  of  3  per  cent. 
On  March  15th  the  remittance  was  acknowl- 
edged with  a  notification  that  the  3  per  cent, 
could  not  be  allowed,  but  was  charged  back 
to  the  plalntlfTs  account  On  March  20th 
the  plaintiff  requested  four  cars  a  month 
instead  of  three,  and  on  the  same  day  the 
company  wrote  that  a  car  could  not  be  ship- 
ped until  the  coming  Saturday;  that  condi- 
tions were  such  that  it  would  be  absolutely 
Impossible  to  get  the  car  out  before  that 
date.  On  March  21st  the  company  wrote 
that  it  was  instructing  Its  mill  to  Increase 
the  order  to  four  cars  each  month ;  the  letter 
closing:  "We  trust  that  within  a  short  time 
conditions  will  again  become  normal  and 
that  everything  wUl  be  lovely."  On  March 
2:)d  a  remittance  was  receipted  for,  and  the 
plaintiff  was  advised  tliat  the  3  per  cent, 
could  not  be  allowed  as  the  remittance  was 
too  late  to  entitle  him  thereto.  On  March 
28th  plaintiff  wrote  the  company  complain- 
ing of  the  shortage  In  shipments  and  of  its 
refusal  to  allow  the  discount,  and  suggest- 
ing! that  it  would  be  in  better  grace  to  over- 
look the  fact  that  remittances  had  not  l>een 
quite  on  the  schedule  time  until  shipments 
could  be  made  on  schedule  time.  On  April 
2d  the  company  wrote  that,  owing  to  inabili- 
ty on  the  part  of  the  mill  to  secure  raw  ma- 
terial, it  had  been  shut  down,  and  that  the 
defendant  would  be  unable  to  ship  a  car 
much  before  the  15th,  "when  we  will  resume 
regular  shipments."  The  letter  contained 
the  following:  "I  note  all  you  say  in  regard 
to  the  discount  which  I  advised  you  we  could 
not  allow,  and  while  I  appreciate  what  you 
say  I  must  advise  that  we  cannot  allow  in 
the  future  these  discounts  unless  invoice  is 
settled  for  within  the  terms  of  the  contract 
and  trust  you  will  meet  our  views  In  this 
matter.  Trusting  if  In  nee<I  you  will  be  able 
to  secure  a  little  paper  for  your  wants  until 
we  can  resume  shipments,  I  remain."  On 
April  4th  remittance  was  receipted  for;  the 
letter  containing  these  words:  "We  have  not 
taken  into  account  any  allowance  for  dis- 
count as  all  of  the  Invoices  were  past  due." 
On  April  0th  plaintiff  wrote  to  know  when 
the  next  car  could  be  shlpi)ed,  and  on  April 
14th  requested  the  same  Information  by  tele- 
gram, and  on  April  18th  reiiented  the  re- 
quest. On  April  19th  the  company  wrote  a 
letter  containing  the  following:  "Owing  to 
your  repeated  breaking  of  the  contract  un- 
der terms  of  settlement,  we  are  forced  to  ad- 
vise you  of  the  cancellation  of  our  contract 
and  no  more  paper  will  be  shipped  under 
same.  We  have  been  very  patient  in  regard 
to  your  settlement  and  whereas  the  terms 
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are  3  per  cent,  for  cash  30  days  from  date  of 
Invoice  you  have  been  settling  on  an  average 
of  60  or  70  days  against  our  protest  and  we 
feel  Justified  In  our  action."  Up  to  the  date 
of  this  letter  the  company  bad  shipped  411 
tons  of  paper.  This  action  was  begun  to 
recover  damages  for  breach  of  contract;  the 
answer  alleging  the  failure  of  the  plaintiff 
to  remit  within  30  days,  and  nonpayment  of 
the  3  per  cent.,  thereby  justifying  the  can- 
cellation of  the  contract,  the  reply  alleging 
that  the  30-day  provision  had  been  waived 
by  the  company,  and  that  it  canceled  the  con- 
tract for  the  reason  that  the  price  of  paper 
had  gone  np,  and  that,  having  accepted  pay- 
ments made  after  the  contract  time,  the 
company  was  estopped  to  claim  the  right  to 
cancel  the  contract. 

When  the  dealings  closed,  and  when  the 
suit  was  begun,  plaintiff  owed  about  $1,500, 
and  the  action  was  to  recover  the  amount  of 
damages  claimed  less  this  sum;  but  upon  the 
trial,  having  been  sued  for  the  balance  in  the 
meantime,  plaintiff  amended  his  petition  so 
as  to  include  this  amount.  In  a  letter  of 
June  25,  1908,  the  second  vice  president 
wrote:  "I  fully  appreciate  how  you  feel  in 
regard  to  our  action  of  cancellation  of  con- 
tract, and  don't  know  that  I  blame  yon.  I 
can  only  advise  as  far  as  our  company  Is 
concerned,  I  was  forced  to  this  action  by 
our  mill,  and  legally,  as  we  had  not  a  leg  to 
stand  on;  had  I  not  followed  their  instruc- 
tions as  their  agent,  my  company  would  have 
been  forced  to  have  gone  into  the  open  mar- 
ket and  purchased  the  paper  to  carry  out 
your  contract."  The  Jury  found  in  favor  of 
the  plaintiff,  and  the  defendant  appeals  and 
urges  that  its  objection  to  evidence  under 
the  petition  and  its  demurrer  to  the  evidence 
should  have  been  sustained,  that  the  trial 
court  erred  in  reference  to  certain  instruc- 
tions and  special  questions,  and  in  denying 
Judgment  on  the  findings,  and  a  new  trial. 

[1]  It  is  suggested  that,  as  an  aggregate  of 
more  than  60  tons  a  month  up  to  April  1st 
had  been  shipped  and  received,  such  reception 
amounted  to  a  waiver  of  the  right  to  com- 
plain on  account  of  overshlpment,  and  this  Is 
correct.  It  is  said  that  the  overshipments 
should  have  been  carried  forward  and  applied 
on  succeeding  months;  but,  as  they  were  vol- 
untary on  the  part  of  the  defendant,  the 
plaintiff,  who  had  called  attention  thereto, 
was  not  compelled  to  carry  them  over.  The 
cited  case  of  Pierce  v.  Smith,  25  N.  H.  208, 
Involved  a  contract  to  deliver  certain  articles 
In  September.  The  seller  shipped  a  part  the 
previous  May,  which  were  accepted,  and  this 
was  held  to  be  equivalent  to  a  September 
shipment  of  all;  the  articles  In  question  be- 
ing delivered  by  way  of  payment  for  certain 
land.  See  Norrington  v.  Wright,  115  U.  S. 
188,  204,  6  Sup.  Ct.  12,  29  L.  Bd.  366. 

[2]  Complaint  is  made  that  the  court  did 
not  restrict  the  measure  of  damages  to  the 
market  price  of  paper  at  Topeka,  and  it  is 
said  that  the  rule  requires  the  difference  be- 


tween the  contract  price  and  the  market 
value  of  the  goods  to  be  determined  by  the 
price  at  the  time  and  place  appointed  for  de- 
livery. This  Is  the  general  rule,  but  It  has 
exceptions.  When  goods  are  purchased  for  a 
particular  purpose,  and  there  is  no  market 
at  the  place  of  delivery,  the  vendee  may  go 
to  the  nearest  market  for  them.  Lumber 
Co.  V.  Sutton,  46  Kan.  192,  26  Pac.  444: 
Evans  v.  Mosely,  84  Kan.  322,  114  Pac.  374 ; 
Arn  V.  Matthews,  39  Kan.  272,  18  Pac.  65. 
"The  basis  of  such  rule  is  that  the  buyer  at 
the  time  of  the  breach  presumably  could 
have  supplied  himself  with  the  goods  at  the 
time  and  place  agreed  upon  for  the  delivery; 
and  where  such  Is  not  the  case  the  rule  does 
not  apply."  Vogt  v.  Schlenebeck,  122  Wis. 
491,  100  N.  W.  820,  67  L.  R.  A.  756,  106  Am. 
St.  Rep.  989.  The  plaintiff  was  permitted  to 
testify,  without  objection,  that  he  went  on 
the  market  and  purchased  paper,  and  that 
he  got  34  tons  of  It  at  Kansas  City.  No  at- 
tention seems  to  have  been  paid  to  the  ques- 
tion of  the  market  price  at  Topeka  during 
the  trial  either  In  the  testimony  or  in  the 
instructions  offered  or  given.  However,  the 
court,  at  the  defendant's  request,  submitted 
question  No.  23,  asking  the  price  at  Topeka, 
and  the  Jury  answered  that  it  was  |2,69, 
which  seems  fairly  conclusive  of  the  matter. 

The  court  Instructed  that  the  contract  re- 
quired substantially  60  tons  a  month  to  be 
shipped.  This  was  correct  The  refusal  to 
instruct  that  the  acceptance  of  more  a 
month  amoimted  to  a  waiver  was  not  prej- 
udicial to  the  defendant,  as  the  plaintiff  was 
not  seeking  to  cancel  the  contract,  but  was 
suing  because  the  defendant  had  canceled  It. 

[3]  The  court  instructed  that  if  the  plain- 
tiff failed  to  make  payments  as  provided  in 
the  contract,  and  this  provision  bad  not  been 
waived,  the  company  had  a  right  to  cancel; 
but.  If  the  Jury  should  find  from  the  evi- 
dence that  anything  said  or  done  under  the 
contract  induced  plaintiff  to  believe  that  this 
condition  was  waived,  the  defendant  would 
be  estopped  from  afterwards  claiming  non- 
performance. This  is  complained  of  as 
leaving  it  to  the  jury  to  determine  whether 
or  not  there  was  a  waiver,  which  is  said  to 
be  a  question  of  law.  The  instruction  hard- 
ly bears  this  Interpretation.  It  was  the 
same  as  telling  the  jury  that.  If  they  found 
that  the  defendant  had  said  or  done  any- 
thing which  Induced  plaintiff  to  believe  that 
it  intended  to  continue  Shipments  notwith- 
standing bis  delayed  remittances,  the  de- 
fendant could  not  thereafter  refuse  ship- 
ments on  account  of  such  delay.  What  the 
jury  might  conclude  was  thus  said  or  done 
would  be  more  nearly  a  finding  of  fact  than 
a  conclusion  of  law,  and  we  think  the  in- 
struction was  not  materially  prejudicial. 
"Whether  It  (waiver)  exists  or  not,  in  the 
particular  case  upon  trial,  is  for  the  Jury  to 
decide  upon  instructions  by  the  court" 
Minor  V.  Edwards,  12  Mo.  137,  49  Am.  Dec. 
123.     Whether  there  has  been  a  waiver  of 
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proofs  of  loss,  tbe  evidence  being  conflicting. 
Is  a  question  for  the  Jury.  "Whether  there 
has  been  a  waiver  of  the  conditions  of  a 
contract  Is,  where  the  question  depends  upon 
declarations  or  conduct,  a  question  of  fact 
for  a  Jury."    Thompson  on  Trials,  |  1436. 

[4]  In  answer  to  question  19,  whether  de- 
fendant did  anything  to  constitute  a  waiver 
of  default,  the  Jury  answered,  "Yes."  Ques- 
tion 21  was  somewhat  similar.  Questions  20 
and  22  requested  the  Jury  to  state  in  full 
what  tbe  defendant  did  to  constitute  such 
waiver,  and  the  latter  was  answered,  "By 
accepting  payment  In  full  with  3  per  cent, 
discount  without  protest,  prior  to  March  15, 
1907,  and  continued  shipment."  But  this 
qaestlon  and  answer  were  withdrawn  by  the 
court.  The  questions  might  very  properly 
have  been  submitted  and  answered;  but,  as 
they  called  for  a  statement  in  full  of  what 
the  defendant  did,  to  constitute  a  waiver, 
they  were  subject  to  the  objections  of  call- 
ing for  too  much  of  the  evidence,  and  the 
court  did  not  abuse  its  discretion  In  the 
rulings  made.  "And  generally  tbe  court 
may  in  its  discretion  refuse  to  require  the 
Jury  to  state  new  facts  showing  why  it  finds 
In  a  particular  way  upon  some  very  general 
question  of  fact  stated  by  one  of  the  parties." 
Foster  v.  Turner,  31  Kan.  58,  1  Pac.  145; 
Matheney  v.  Eldorado,  82  Kan.  720,  109  Pac. 
166,  28  L.  R.  A.  (N.  S.)  980. 

[S]  Counsel  insist  that  plaintiff  neither  al- 
leged nor  proved  full  compliance  with  the 
contract  on  bis  part.  An  objection  to  evi- 
dence on  this  ground  was  properly  overruled. 
Howard  v.  Carter,  71  Kan.  86,  80  Pac.  61, 
and  Missouri,  K.  &  T.  Ry.  Co.  v.  Murphy,  75 
Kan.  707,  90  Pac.  290.  Compliance  on  his 
part  up  to  the  time  tbe  defendant  canceled 
the  contract  was  proved,  unless  the  delay  In 
remitting  was  not  shown  to  have  been  waiv- 
ed; but  the  Jury  in  effect  found  that  it  had 
been  waived.  Proof  of  performance  or  of 
an  offer  to  perform  Is  generally  held  to  be 
sufficient,  and  if  tbe  petition  was  deficient  in 
allegation  the  question  should  have  l)een 
raised  by  demurrer  and  not  by  objection  to 
testimony.  Instead  of  demurring  to  the  pe- 
tition, the  defendant  answered,  setting  up 
the  alleged  nonperformance  on  tbe  part  of 
the  plaintiff,  which  amounted  to  an  election 
to  raise  the  question  by  answer  rather  than 
by  demurrer;  at  any  rate,  the  proof  was  sup- 
plied, and  this  cured  tbe  error,  If  any  had 
been  committed.  Grandstaff  t.  Brown,  23 
Kan.  *176  and  Smith  v.  Smith,  75  Kan.  847, 
89  Pac.  896.  For  a  discussion  and  decision 
of  a  question  quite  analogous,  see  Benefit 
Association  v.  Wood,  78  Kan.  812,  98  Pac. 
219. 

[6]  The  main  question  is  the  alleged  Justi- 
fication of  the  cancellation.  It  Is  true  that, 
if  plaintiff  were  in  default  as  to  his  obliga- 
tions under,  the  contract,  this  would  Justify 


cancellation,  unless  such  default  had  been 
waived.  Central  Lumber  Co.  v.  Arkansas 
Valley  Lumber  Co.,  86  Kan.  181,  119  Pac. 
321,  and  U.  S.  Lumber  Co.  v.  Alexander 
'Lumber  Co.,  86  Kan.  264,  120  Pac.  368.  How- 
ever, tbe  Jury  and  tbe  trial  court  concluded 
that  the  default  had  been  waived,  and  the 
correspondence  fully  Justifies  such  conclusion. 
Had  there  had  been  no  difficulty  in  getting 
supplies  from  the  mill,  and  In  securing  cars, 
the  letters  of  the  defendant  In  April  show 
that  the  shipments  would  have  continued. 
From  the  later  letter,  already  quoted,  It  is 
plain  that  the  paper  company.  Instead  of 
going  into  the  market  for  paper,  the  price  of 
which  bad  risen,  in  order  to  carry  out  the 
terms  of  its  contract,  preferred  to  cancel, 
using  as  an  excuse  tbe  very  delay  It  had  by 
a  continued  course  of  conduct  and  by  the 
letter  of  April  2d  overlooked  and  waived. 
True  the  letter  of  April  4th  expresses  an  in- 
tention not  to  allow  the  discount,  but  It 
bears  on  its  face  no  indication  to  retract 
from  the  position  taken  by  tbe  letter  two 
days  earlier,  in  which  it  was  said,  "And  we 
must  do  the  best  we  can  towards  helping 
each  other,"  and,  "Trusting  If  in  need  you 
will  be  able  to  secure  a  little  paper  for  your 
wants  until  we  can  resume  shipments,  I  re- 
main." 

The  result  reached  by  tbe  trial  court  was 
in  harmony  with  the  facts  and  with  the  law, 
and  the  Judgment  Is  affirmed.  All  the  Jus- 
tices concurring. 


GUSTIN  V.  HARTING. 
(Supreme  Court  of  Wyoming.    Feb.  17,  1912.) 

1.  Trespass  (§  19*)— Title— Collateral  Is- 
sues. 

In  an  action  for  damages  to  crops  by  de- 
struction of  a  flume  feeding  and  convpying  wa- 
ter to  irrigate  plaintiff's  land,  proof  of  plaintifTs 
occupancy  for  over  30  years  is  sufliclent  proof 
of  title  without  deraigning  a  record  title. 

[Ed.  Note. — ^For  other  cases,  see  Trespass, 
Cent.  Dig.  ${  18-31;    Dec.  Dig.  |  19.*] 

2.  Judgment  (J  748*)— Appropriation  op 
Rights— Title  to  Watkr  Rights— Evi- 
dence. 

In  an  action  for  the  destruction  of  a  flume 
which  carried  water  from  irrigating  ditch  to 
plaintiff's  land,  the  record  of  a  judgment  ad- 
judicating the  rights  of  plaintiff  and  others  to 
use  the  water  of  the  ditch  is  admissible  in  evi- 
dence to  show  plaintiff's  rights. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  fg  1275-1277;   Dec.  Dig.  |  743.») 

3.  Waters  and  Water  Courses  (|  152*)— 
Appropriation  or  Rjohts  in  Public  La.nd 
-Right  to  Waters. 

In  an  action  for  the  destruction  of  a  flume 
which  conveyed  water  from  an  irrigating  ditch 
to  plaintiff's  land,  proof  of  plaintiCTs  use  of 
the  water  for  over  30  years,  togetlier  with  the 
record  of  a  decree  adjudicating  his  right  there- 
to, was  sufficient  to  establish  plaintiff's  water 
right  to  water  for  the  irrigation  of  his  land. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §g  156,  157;  Dec. 
Dig.  {  152.'] 
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4.  Waters  and  Watwi  CoTmsm  (|  166%*)— 
Appropriation  op  Rights  in  Pubuo  Land 
—Right  to  Waters. 

In  an  action  for  the  destruction  of  a  flume 
which  conTeyed  y;ater  from  an  irrigating  ditch 
to  plaintiff's  land,  evidence  held  to  show  that 
plaintitTs  water  rights  had  not  been  lost  under 
mortgage  foreclosure. 

[Bd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  |  156^.*] 

6.  Waters  and  Water  Courses  (|  16SW)— 
Appropriation— Jury  Qttestion. 

In  an  action  for  the  destruction  of  a  flume 
across  land  claimed  by  defendant  which  con- 
veyed water  from  an  irrigating  ditch  to  plain- 
tiff's land,  held,  that  the  question  whether 
plaintiff's  intention  in  procuring  a  deed  from 
defendant  was  to  obtain  a  right  which  he  did 
have  theretofore,  or  merely  to  preclude  further 
difficulty  with  defendant,  was,  under  the  evi- 
dence, one  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  189;  Dec.  Dig.  { 
158%.»] 

6.  Waters  and  Water  CouRsra  (J  158%*)— 
Easement— Evidence— StnnciENCY. 

In  an  action  for  the  destruction  of  a  flume 
which  carried  water  from  an  irrigating;  ditch 
to  plaintiff's  land,  evidence  held  sufBcient  to 
warrant  finding  that  the  negotiations  for  a 
conveyance  of  a  right  of  way  for  the  flume 
were  prompted  by  plaintiff's  desire  to  secure 
written  evidence  of  a  right  and  titie  already 
claimed  to  exist. 

Wild.  Note.— For  other  cases,  see  Waters  and 
Bter  Courses,  Cent  Dig.  |  189;    Dec.  Dig.  i 
158%.*] 

7.  Evidence  (J  285*)— Admissions— Atteicpt 

TO   PUBOHABE. 

In  an  action  for  the  destruction  of  a  flume 
running  over  defendant's  land  and  conveying 
water  to  plaintiff's  land,  evidence  that  plain- 
tiff attempted  to  purchase  a  right  of  way  for 
the  flume  is  admissible  in  determining  whether 
the  flume  had  been  built  and  maintained  by 
plaintiff  under  a  claim  of  right,  but  is  not  con- 
clusive against  the  existence  of  a  right  of 
way  previously  claimed. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  1029-1050;   Dec  Dig.  |  265.*] 

8.  Waters  and  Water  Cottrses  (J  154*)— 
Pbesobiptive  Riobt. 

Where  a  landowner  consented  to  the  con- 
struction of  a  flume  over  his  land,  and  the 
right  given  was  inerely  permissive  and  revo- 
cable at  any  time,  the  continued  maintenance 
of  the  flume  would  not  ripen  into  a  prescrip- 
tive light;  bat,  if  parol  consent  was  given  to 
nse  the  land  as  though  legally  conveyed,  the 
continuance  of  the  nse  for  a  statutory  period 
would  ripen  into  a  prescriptive  right. 

[Bd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  U  167-179;  Dec. 
Dig.  I  154.*] 

0.  LnaTAnoR  or  Acnom  (f  44*)— Tub  or 

Accrual. 

Where  a  landowner  granted  a  parol  license 
to  maintain  a  flume  across  his  land,  his  right 
of  action  to  recover  possession  did  not  accrue 
until  the  revocation  of  the  license. 

[Eld.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  ||  220-232;  Dec.  Dig. 
i  44.*] 

10.  Waters  and  Water  Courses  (|  164*)— 
Requisition— Color  or  Title. 

Color  of  title  is  unnecessary  to  the  crea- 
tion of  rights  by  adverse  possession,  and  so 
the  actual,  open,  notorions,  hostile  and  ex- 
clusive use  of  a  flume  on  the  land  of  another 


for  a  period  of  10  years  ripens  Into  an  ad- 
verse right,  though  there  was  no  color  of  titie. 
[Ed.  Note.— For  other  cases,  see  Wsters  and 
Water  Courses,  Cent  Dig.  fi  167-179;  Dec. 
Dig.  I  154.»] 

U.  Waters  and  Water  Courses  (|  157*)— 
In  Respect  to  Real  Pbofebtt— Revo- 
cable License. 

A  parol  license  to  construct  and  maintain 
a  flume  to  carry  water  into  land  of  plaintiff  and 
across  the  land  of  defendant  having  been  acted 
upon  by  plaintiff,  and  the  flume  having  been 
constructed  at  a  time  when  the  statutes  gave 
plaintiff  a  right  to  condemn  a  way  for  the 
construction  of  such  flame,  is  irrevocable. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  185;  Dec.  Dig.  | 
167.*] 

12.  Estoppel  (|  93*)— Maintenance  or 
Flume— Consent. 

In  view  of  the  exception  in  Const  art  1, 
I  S2,  providing  tliat  private  property  shall  not 
be  taken  for  private  use,  except  for  ways  of 
necessity  and  for  reservoirs,  drains,  flumes, 
and  ditches,  a  landowner  who,  at  a  time  when 
a  statute,  later  held  Invalid,  authorized  the 
condemnation  of  a  right  of  way  for  flumes  and 
irrigating  ditches  over  the  land  of  others, 
consented  to  the  construction  and  mainte- 
nance of  a  flame  over  his  land,  cannot  at  * 
later  time  compel  the  removal  of  the  flume. 

[Bd.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  §{  264-276;   Dec.  Dig.  |  93.*] 

13.  Waters  and  Water  Courses  (I  154*)— 
Creation— Prescriptive  Rioht. 

Where  defendant  granted  plaintiff  the  right 
to  construct  and  maintain  a  flume  over  his 
land  to  carry  water  to  irrigate  plaintiff's  land, 
and  plaintiff  constructed  a  flume  and  main- 
tained it  for  many  years,  the  right  of  main- 
taining it  must  be  regarded  as  absolute  and 
is  capable  of  ripening  into  a  prescriptive  tide. 
[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  |  154.*] 

14.  AonoN  (I  46*)— Joinder  op  Actionb. 
The  distinction  betwen  actions  at  law  and 

suits  in  eouity  having  been  abolished,  and 
one  form  of  action  called  a  civil  action  baring 
been  substituted,  one  having  a  parol  license  to 
maintain  a  flume  which  would  be  irrevocable 
in  equity  may  maintain  an  action  for  damages 
for  interference  with  his  flume. 

[Ed.  Note.— For  other  cases,  see  Action. 
Cent  Dig.  U  449-468;   Dec  Dig.  |  46.*] 

Error  to  District  Court,  Fremont  County; 
Charles  E.  Carpenter,  Judge. 

An  action  by  Henry  Harting  against  Ed- 
ward A.  Gustin,  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Stone  &  Wlnslow,  for  plaintiff  in  error. 
William  R  Hardin,  for  defendant  In  error. 

POTTTER,  J.  Tbis  action  was  brought  in 
the  district  court  In  Fremont  county  by 
Henry  Hartlng  against  Eidward  A  Gustin  to 
recover  damages  alleged  to  have  been  sus- 
tained through  the  destruction  by  defendant 
of  a  flume  that  had  been  used  In  connection 
with  certain  ditches  for  the  purpose  of  con- 
veying water  appropriated  by  the  plaintiff 
for  the  Irrigation  of  a  nine-acre  tract  of 
land  situated  In  the  S.  B.  comer  of  the  N. 
W.  %  of  the  N.  B.  %  of  section  12,  In  town- 
ship 33  N.,  range  100  W.  of  the  Sixth  prln- 
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clpal  meridian.  The  petition  alleges  that 
before  and  at  the  time  of  the  Injury  com- 
plained of  the  plaintiff  was  one  of  the  joint 
owners  of  an  Irrigating  ditch  taken  out  of 
Baldwin  creek  known  as  the  "Harting  & 
Sharp"  ditch,  and  referred  to  as  the  "main 
ditch,"  and  a  right  of  way  for  said  ditch 
through  certain  lands  of  defendant,  and  also 
of  the  proportionate  right  to  the  use  of  water 
through  said  ditch  for  the  Irrigation  of  the 
plaintiff's  land  above  mentioned,  which  is 
described  in  the  petition  by  metes  and  bounds. 
It  Is  further  alleged  that  the  plaintiff  was 
the  Joint  owner  of  a  certain  lateral  ditch 
commonly  known  as  the  "Fosher  &  Harting" 
dltc'b,  and  of  a  certain  flume  connecting  said 
main  and  lateral  ditches,  together  with  a 
right  of  way  for  said  flume  and  lateral  ditch 
across  the  said  lands  of  defendant;  and  that 
on  the  7th  day  of  August,  1908,  the  defend- 
ant wrongfully,  wantonly,  willfully,  and  ma- 
liciously destroyed  and  removed  said  flume, 
whereby  the  plaintiff  was  deprived  of  the  use 
of  the  water  for  the  remainder  of  the  irri- 
gating season,  and  the  crops,  vegetables, 
plants,  and  trees,  which  were  growing  upon 
the  plaintiff's  said  land,  were  greatly  burned, 
injured,  and  damaged.  The  answer  is  a  gen- 
eral denial.  The  Jury  Impaneled  In  the  case 
returned  a  general  verdict  for  the  plaintiff 
and  as8e.ssed  his  damages  In  the  sum  of  $460. 
Thereupon  a  Judgment  for  the  amount  of  the 
verdict  was  rendered  In  favor  of  the  plaintiff. 
Upon  the  hearing  of  defendant's  motion  for 
new  trial,  an  order  was  entered  sustaining 
the  same  unless  the  plaintiff  should  file  a 
remittitur  in  the  sum  of  $230;  and  there- 
after, such  remittitur  having  been  filed,  the 
motion  for  new  trial  was  again  heard  and 
overruled,  and  the  Judgment  for  the  reduced 
amount  allowed  to  stand.  The  defendant 
brings  the  case  here  on  error. 

It  appeared  upon  the  trial  that  the  defend- 
ant was  the  owner  of  all  the  quarter  sec- 
tion of  land  above  referred  to  except  the 
plaintiff's  nine-acre  tract,  and  that  he  had 
acquired  the  title  thereto  In  October,  1886, 
under  an  execution  sale  upon  a  Judgment 
rendered  in  his  favor  against  Amos  Gustin, 
the  former  owner  of  the  land.  It  also  ap- 
peared that  the  Harting  &  Sharp  ditch,  or 
the  "main  ditch"  as  it  is  called,  runs  across 
a  part  of  defendant's  land  in  a  southeasterly 
direction  from  a  point  near  the  northwest 
corner  thereof;  that  the  flume  in  question 
connected  with  that  ditch  on  defendant's 
land  and  was  constructed  across  a  hollow  or 
swale  to  the  lateral  ditch  mentioned  in  the 
petition;  and  that  for  many  years  the  plain- 
tiff's land  aforesaid  was  supplied  with  water 
for  its  irrigation  through  said  ditches,  and  the 
said  flume  or  others  replaced  by  it.  The  fact 
that  defendant  had  destroyed  the  flume  at  or 
about  the  time  alleged  was  established  by  the 
jjlaintiff's  evidence  and  was  admitted  by  the 
defendant  in  his  testimony.  No  question  was 
raised  upon  the  trial  as  to  the  main  ditch 
OS  the  right  of  way  therefor  across  defend- 


ant's land;  but  that  the  plaintiff  bad  any 
such  interest  in  the  flume  or  right  to  main- 
tain It  as  entitled  him  to  damages  for  its 
destruction  was  and  Is  disputed,  and  the 
questions  here  presented  relate  principally 
to  that  matter.  There  are,  however,  some 
preliminary  questions  suggested  by  counsel 
for  defendant,  plaintiff  in  error  here,  affect- 
ing the  right  of  recovery,  which  will  first  be 
disposed  of. 

[1]  1.  It  is  contended  that  the  plaintiff 
below  failed  to  prove  in  a  competent  manner 
his  ownership  of  the  laud  claimed  by  him 
BO  as  to  authorize  a  recovery  of  damages  for 
the  loss  of  water  for  Its  Irrigation.  The 
fact  is  not  disputed  in  the  evidence  that  at 
the  time  of  the  alleged  injury,  and  for  many 
years  prior  thereto,  the  plaintiff  lived  upon 
and  was  in  actual  possession  of  the  land. 
The  plaintiff  testified  that  he  had  built  a 
fence  inclosing  and  had  resided  on  the  land 
with  his  family  for  31  years,  and  his  testi- 
mony in  that  respect  is  amply  corroborated 
by  other  evidence.  No  attempt  was  made  to 
show  a  title  to  the  land  superior  to  that  of 
plaintiff,  or  that  any  other  person  had  or 
claimed  any  Interest  in  it.  Under  such  cir- 
cumstances. It  was  not  necessary  (or  the 
plaintiff  to  prove  paper  or  record  title.  Chi- 
cago, B.  &  Q.  R.  Co.  v.  McPhlUamey,  118 
Pac.  682.  The  rule  is  stated  in  McNarra  ▼. 
Railway  Co.,  41  Wis.  69,  where  the  suit  was 
for  damages  for  the  destruction  by  fire, 
through  negligence,  of  rails,  of  timber,  fenc- 
ing, grass,  and  hay  upon  certain  land.  The 
court  say:  "In  this  case  the  plaintiff  show- 
ed himself  In  actual  possession  of  the  land 
at  the  time  of  the  injury,  and  the  defendant 
did  not  show,  or  attempt  to  show,  any  out- 
standing adverse  title  thereto.  Hence  the 
plaintiff's  iwssesslon  was  sufliclent  to  sustain 
the  claim,  and  he  was  not  required  to  show 
a  higher  or  better  title."  And  In  Gilland  v. 
U.  P.  Ry.  Co.,  6  Wyo.  185,  43  Pac.  508,  this 
court  said:  "Permanent  Injury  to  the  soil 
does  not  seem  to  be  alleged  or  claimed.  The 
only  Injury  complained  of  Is  the  burning  of 
the  grass.  Possession  in  such  case  is  suf- 
ficient to  authorize  a  recovery." 

[2,  3]  2.  It  Is  contended  that  the  plaintiff 
failed  to  show  a  water  right  for  the  irri- 
gation of  hl8  lands.  It  was  shown  that  for 
a  period  of  more  than  30  years  continuously 
during  the  irrigating  seasons,  and  from  a 
time  several  years  prior  to  the  admission  of 
Wyoming  as  a  state  and  the  enactment  of 
the  law  requiring  an  official  permit  for  the 
appropriation  of  water,  the  plaintiff  had 
used  water  from  Baldwin  creek  conveyed 
through  the  said  main  ditch  and  the  con- 
necting flume  for  the  Irrigation  of  his  said 
land.  He  also  Introduced  In  evidence  the 
petition  and  certain  other  papers  and  the 
Judgment  or  final  order  in  a  proceeding 
heard  and  determined  in  the  district  court 
of  Fremont  county  for  the  adjudication  of 
the  priorities  of  right  to  use  water  for 
beneficial  purposes  on  Baldwin  creek.    From 
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■aid  papers  It  appeared  that  the  proceeding 
was  Inatltated  by  petition  filed  July  14,  1887, 
by  the  plaintiff  Bartlng  and  one  John  R. 
McLaughlin,  as  the  owners  of  the  Hartlng  ft 
Sharp  ditch;  that  the  defendant,  Oostln, 
upon  his  own  application  became  a  party  to 
said  proceeding;  and  that  npon  a  final  hear- 
ing an  order  was  entered  by  the  court  on 
July  18,  1888,  establishing  the  various  rights 
and  priorities  to  the  use  of  the  water  of  aald 
Baldwin  creek,  whereby  it  was  adjudicated 
that  the  petitioners  McLaughlin  and  Hartlng, 
as  the  joint  owners  of  the  Hartlng  ft  Sharp 
ditch,  had  the  first  right  to  the  use  of  said 
water  In  a  certain  specified  amount  by  rea- 
son of  the  original  construction  of  the  ditch 
In  1875,  and  the  twelfth  right  in  point  of 
priority  for  another  specified  amount  by 
reason  of  the  enlargment  of  the  ditch  In  1884. 
This  record  was  admitted  over  the  objection 
of  the  defendant  The  proceeding  appears 
to  have  been  conducted  and  the  priorities 
of  rights  adjudicated  strictly  in  conformity 
to  the  statute  then  in  force,  and  the  record 
thereof  is  clearly  competent  and  relevant  for 
the  purpose  of  showing  a  water  right  thereby 
adjudged,  in  connection  with  evidence  Identi- 
fying the  land  or  purpose  to  which  the  water 
80  found  to  have  been  appropriated  was  ap- 
plied. If  anything  more  was  required  in  ah 
action  of  this  kind  to  show  a  water  right  in 
the  plaintiff  than  the  evidence  as  to  his  use 
of  the  water  for  the  period  and  under  the 
circumstances  above  mentioned,  the  record 
of  the  proceedings  and  decree  aforesaid  was 
clearly  sufficient,  at  least  in  the  absence  of  a 
showing  tending  to  overcome  the  effect 
thereof. 

[4]  3.  It  is  further  contended  that  whatever 
water  right  or  Interest  the  plaintiff  may  have 
bad  was  lost  upon  mortgage  foreclosure  In 
1897  or  1898.  The  evidence  does  not  support 
that  contention.  The  only  evidence  on  the 
subject  is  found  In  the  cross-examination  of 
the  plaintiff,  whereby  it  appears  that  he  had 
mortgaged  to  Abe  Fosher,  or  perhaps  Fosher 
ft  Earle  or  Fosher  Bros.,  a  tract  of  120 
acres  of  land,  which  we  understand  adjoins 
the  nine-acre  tract,  and  enough  interest  in 
the  Hartlng  ft  Sharp  ditch  to  cover  the  laud 
mortgaged;  that  afterwards  the  mortgage 
was  foreclosed,  and  Abe  Fosher  individually, 
or  Fosher  &  Earle,  thereby  acquired  the 
title  to  the  mortgaged  property.  But  the 
plaintiff  testified  In  substance  and  positively 
that  before  and  after  the  foreclosure  he 
owned  a  sufficient  Interest  in  the  ditch  in 
addition  to  the  interest  covered  by  the  mort- 
gage to  irrigate  his  remaining  nine  acres. 
We  do  not  find  the  mortgage,  the  foreclosure 
proceedings,  or  the  sherifTs  deed  in  the  rec- 
ord, and  it  does  not  appear  that  either  was 
offered  in  evidence.  It  is  clear  that  plaintiff's 
testimony  does  not  authorize  the  conclusion 
that  his  entire  interest  in  the  ditch  passed 
by  the  mortgage.  On  the  contrary,  it  shows 
that  he  retained  a  sufficient  interest  for  the 
Irrigation  of  his  nine  acres.  Moreover,  his 
testimony   to  that  effect  seems  to  be  cor- 


roborated by  the  fact  that  after  the  fore- 
closure he  continued  to  use  the  ditch  and 
sufficient  of  the  water  conveyed  through  the 
same  for  the  irrigation  of  the  nine-acre 
tract:  and  there  is  other  evidence  clearly 
showing  a  recognition  of  bis  right  to  do  so  by 
Fosher  &  Earle. 

4.  As  above  stated,  the  plaintiff  alleged 
that  he  was  a  joint  owner  of  the  flume  and 
of  a  right  of  way  therefor  upon  the  land  of 
defendant  The  denial  of  that  allegation 
presented  the  chief  issue  in  the  case.  The 
instructions  Indicate  that  the  right  of  recov- 
ery was  maintained  upon  the  theory  that  the 
plaintiff  had  acquired  the  right  of  way  for 
the  flume  by  prescription;  and  it  Is  here 
contended  by  counsel  for  plaintiff  below 
that  such  right  was  established  by  the  evi- 
dence, and  also  that  the  flume  had  been  con- 
structed by  the  plaintiff  under  an  irrevocable 
license.  The  evidence  in  relation  to  this 
matter  is  in  some  material  respects  conflict- 
ing; but  It  is  evident  that  the  jury  found 
npon  the  facts  in  accordance  with  the  show- 
ing made  by  the  plaintiff's  evidence,  which 
was  clearly  sufficient  to  sustain  such  a  find- 
ing. The  question  to  be  here  considered, 
therefore,  Is  whether  the  facts  ao  found 
entitled  the  plaintiff  to  recover.  In  stating 
the  facts  a  brief  reference  will  be  made  to 
the  conflicting  claims  of  the  parties  as  shown 
by  the  evidence,  for  the  purpose  of  explaining 
what  we  understand  to  be  the  effect  of  the 
verdict  respecting  the  same. 

It  is  not  disputed  that  from  the  time  of  the 
construction  of  the  flume  in  question  the 
plaintiff  irrigated  his  nine  acres  of  land 
with  water  which  ran  Into  and  through  the 
flume  from  the  Hartlng  &  Sharp  ditch;  and 
tltat  through  that  flume,  or  another  replaced 
by  it  and  located  in  the  same  or  substantially 
the  same  place,  the  plaintiff  had  for  a  period 
of  about  SO  years  Irrigated  his  land,  and 
also  from  about  the  year  18T0  until  1897  an 
adjoining  tract  of  120  acres  then  owned  and 
occupied  by  him.  He  seems  to  liave  lost 
the  title  to  the  tract  last  mentioned  by  mort- 
gage foreclosure  in  1897,  together  with  a 
proportionate  Interest  In  the  main  ditch  and 
flume;  but  as  shown  above,  he  retained 
sufficient  of  whatever  Interest  he  previously 
had  in  the  ditch  and  flume  to  Irrigate  his 
remaining  nine  acres. 

[S]  There  Is  a  direct  conflict  In  the  evi- 
dence as  to  when  and  by  whom  the  flume 
was  built  and  incidentally  as  to  the  number 
of  flumes  that  had  been  built  and  used  for 
the  purpose  aforesaid.  The  defendant  tes- 
tified that  the  flume  destroyed  was  built  by 
him  in  1892,  and  that  under  a  verbal  agree- 
ment allowing  him  to  run  water  through  a 
portion  of  the  Hartlng  ft  Sharp  ditch  he  per- 
mitted the  plaintiff  to  use  the  flume.  And  it 
appears  that  the  defendant  had  constructed 
a  branch  flume  from  about  midway  of  the 
flume  in  question  to  a  ditch  upon  some  of 
his  land  lying  south  thereof,  and  that  to  ir- 
rigate such  land  be  diverted  the  water  from 
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the  main  flume  into  bis  brancb  flume  and 
connecting  ditcb.  It  appears,  also,  tbat  a 
few  days  before  the  defendant  destroyed  the 
flume  be  Iiad  been  notified  in  writing  by 
tbe  plaintiff  and  the  other  parties  claiming 
to  own  tbe  main  ditcb  not  to  talce  water 
from  any  of  their  ditches,  nor  to  put  any 
waste  water  therein.  Plaintiff's  evidence 
with  reference  to  the  defendant's  said  use  of 
tbe  ditcb  and  flume  is  confined  to  statements 
that  they  were  so  used  without  attempting 
to  explain  whether  or  not  there  was  any 
agreement  therefor.  But  the  agreement  tes- 
tified to  by  defendant  is  contradicted  in  ef- 
fect by  the  plaintiff's  evidence,  presently  to 
be  stated,  sbo'wing  that  the  plaintiff  and 
those  interested  with  him,  and  not  tbe  de- 
fendant, built  the  fiume,  and  that  plaintiff 
used  it  under  a  claim  of  right  as  one  of  its 
owners.  Tbe  court  instructed  the  Jury  that 
if  they  found  tbat  tbe  plaintiff  and  defend- 
ant used  tbe  flume  jointly  under  a  mutual 
agreement  made  in  1892  with  plaintiff,  who 
used  the  flume  in  consideration  of  permis- 
sion granted  to  the  defendant  to  carry  cer- 
tain water  through  the  Harting  &  Sharp 
ditch  to  be  taken  out  through  the  flume, 
and  that  the  plaintiff  rescinded  and  revoked 
such  agreement  and  notlfled  the  defendant 
to  discontinue  the  use  of  the  ditch,  then 
such  notice  would  be  sufficient  to  abrogate 
the  mutual  agreement  and  would  terminate 
any  rights  of  the  plaintiff  thereunder.  It 
is  evident  that  the  jury  did  not  find  any 
such  agreement  to  have  been  made,  or  that 
the  defendant  had  built  or  owned  tbe  flume; 
but  tbat  they  found,  on  the  contrary,  that 
plaintiff  was  a  joint  owner  of  the  flume  and 
used  it  as  such  joint  owner  without  any  per- 
mission of  the  defendant,  except  so  far  as 
the  defendant  may  have  consented  to  the 
building  of  the  flume  upon  bis  laud.  There 
is  some  evidence  on  the  part  of  tbe  defend- 
ant, mostly  indirect  and  circumstantial, 
tending  to  corroborate  his  testimony  respect- 
ing the  time  when  the  flume  was  built;  but, 
as  suggested,  the  evidence  on  the  part  of  the 
plaintiff  was  amply  sufilcient  to  support  a 
different  conclusion. 

The  showing  made  by  tbe  plaintiff's  evi- 
dence in  relation  to  the  building  of  tbe 
flume  and  the  right  to  do  so  is  to  the  effect 
tbat  tbe  one  destroyed  was  built  in  1903  by 
the  plaintiff  and  Fosher  &  Earle,  replacing 
a  former  one  located  in  the  same  place 
which  bad  become  in  bad  condition,  and 
which  had  been  built  by  tbe  plaintiff  for 
bis  own  use  about  tbe  year  1892;  that  about 
30  years  before  the  time  of  the  trial  tbe 
plaintiff  had  built  a  flume  in  substantially 
the  same  place  with  tbe  express  verbal  con- 
sent of  Amos  Gustln,  then  in  possession  of 
and  claiming  tbe  land ;  and  that  be  used 
such  flume  in  connection  with  the  main 
ditch  continuously  until  tbe  second  flume 
was  constructed  to  take  its  place  about 
1892.  There  is  no  contradiction  of  the  plain-, 
tiff's  testimony  respecting  the  fact  and  tbe 


time  of  building  the  flrst  flume  and  tbe  con- 
sent thereto  of  Amos  Gustln;  but  the  de- 
fendant admitted  in  his  testimony  tbat  such 
flume  was  there  when  he  became  tbe  owner 
of  tbe  land,  and  we  do  not  understand  tbe 
evidence  to  show  that  he  made  any  claim 
to  that  flume  or  any  objection  to  its  use 
by  tbe  plaintiff.  The  plaintiff  also  testi- 
fied generally  without  relating  any  conver- 
sation occurring  at  the  time  that  the  de- 
fendant gave  him  a  right  to  put  in  tbe  sec- 
ond flume.  It  appears,  however,  that  from 
time  to  time  after  the  building  of  the  sec- 
ond flume  the  defendant  caused  tbe  plain- 
tiff some  trouble  about  it,  though  the  nature 
thereof  is  not  disclosed  other  than  by  general 
statements  of  the  plaintiff  indicating  tbat 
the  defendant  made  him  trouble  and  would 
tear  out  the  flume  in  the  nighttime,  and  a 
mere  reference  in  the  evidence  to  the  fact 
tbat  there  bad  been  a  lawsuit  about  it. 
There  is  some  difficulty  In  reconciling  tbe 
statement  of  the  plaintiff  tbat  the  defendant 
would  tear  out  the  flume  in  the  nighttime 
with  tbe  remainder  of  bis  testimony  and 
tbat  of  bis  other  witnesses,  as  well  as  tbat 
of  the  defendant  and  bis  witnesses,  for  it 
does  not  appear  therefrom  that  tbe  flume 
had  been  rebuilt  between  tbe  years  1892  and 
1903.  Indeed,  as  above  stated,  tbe  defend- 
ant claimed  tbat  the  flume  built  In  1892  was 
the  one  destroyed;  and  tbe  plaintiff  and 
other  witnesses  in  bis  behalf  mentioned  the 
building  of  only  three  flumes.  Tbe  parties 
do  not  seem  to  hare  deemed  it  necessary  to 
bring  out  a  clearer  explanation  of  the  man- 
ner in  which  the  defendant  may  tiave  inter- 
fered with  tbe  flume  or  disturbed  tbe  plain- 
tiff in  tbe  use  of  it  prior  to  its  complete  de- 
struction in  1908,  and  we  shall  not  there- 
fore regard  the  matter  as  material,  except 
to  show  that  tbe  plaintiff  and  defendant  had 
occasional  difficulty  with  reference  to  tbe 
flume  or  its  use. 

Tbe  testimony  of  the  plaintiff  concerning 
the  building  of  the  first  flume  and  the  right 
given  him  to  build  it  upon  tbe  land  now 
owned  by  tbe  defendant  is  as  follows:  "The 
flrst  flume  I  put  in,  I  think  it  is  thirty  years 
ago;  I  think  along  there.  I  got  a  right  from 
Amos  Gustln,  the  flrst  one  I  put  in.  I  asked 
him  If  I  could  put  a  flume  in  there.  He 
told  me  yes,  to  put  it  any  place  I  wanted  to 
put  it.  I  turned  around  and  put  in  the 
flume  across  tbe  hollow  there."  There  ap- 
pears to  have  been  a  slight  difference  be- 
tween the  location  of  the  flrst  flume  and  tbe 
second  which  replaced  it,  but  not  sufficient, 
we  think,  to  operate  as  an  abandonment  of 
any  right  acquired  through  the  consent  of 
the  owner  of  tbe  land  to  the  building  of  the 
first  flume.  But  even  if  the  difference  in 
the  location  of  the  two  flumes  might  have 
been  deemed  ibaterlal  under  other  circum- 
stances, it  would  seem  that  the  consent  of 
tbe  defendant  to  tbe  building  of  the  second 
flume  in  the  location  where  it  was  built 
would  preclude  htm  from  disputing  the  right 
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to  maintain  the  flume  upon  any  such  ground. 
It  further  appears  that  at  least  on  two  oc- 
casions there  were  negotiations  between  the 
parties  for  the  purpose  of  avoiding  further 
difficulty  about  the  flume.  According  to  the 
plaintitTs  testimony,  and  that  of  another 
witness  tending  to  corroborate  It,  the  plain- 
tiff in  188&,  or  possibly  1900,  proposed  to 
the  defendant  that  be  would  give  him  two 
pigs  for  the  right  of  way  for  the  flume,  and 
that  the  defendant  accepted  the  pigs  as  com- 
pensation for  such  right  of  way.  Again  in 
1901,  the  defendant  and  his  wife  executed  a 
deed  to  Fosher  &  Earle  and  Henry  Harting, 
the  plaintiff,  reciting  a  consideration  of  $5, 
purporting  to  convey  to  the  grantees  named 
a  right  of  way  and  easement  for  a  lateral 
irrigation  ditch  over  and  across  a  certain 
quarter  section  of  land,  beginning  at  a  point 
on  the  Harting  ft  Sharp  ditch  specifically 
described  by  reference  to  its  distance  and 
direction  from  the  northwest  corner  of  the 
defendant's  land;  the  deed  providing  that 
the  grantors  reserved  and  should  have  a 
right  jointly  with  the  grantees  to  convey 
water  in  said  ditch.  Before  tltat  deed  was 
prepared  and  executed,  Fosher  ft  Barle,  for 
themselves  and  Harting,  had  the  line  of  the 
flume  and  the  lateral  ditch  connecting  there- 
with surveyed,  and  the  evidence  on  behalf  of 
the  plaintiff  goes  to  show  that  it  was  la- 
tended  by  the  deed  to  grant  the  right  of  way 
for  the  flume.  The  defendant  testified  that 
the  deed  was  Intended  to  grant  the  right  of 
way  for  another  ditch  to  be  constructed  by 
the  grantees  and  that  such  ditch  was  never 
constructed.  So  far  as  this  conflict  in  the 
evidence  Is  concerned,  it  was  a  matter  for 
the  Jury  to  determine^  if  material,  what  the 
intention  was.  But  it  appears  that  a  mis- 
take was  made  in  the  surveyor's  notes  which 
led  to  an  erroneous  description  of  the  quar- 
ter section  upon  which  the  right  of  way  was 
Intended  to  be  granted,  and  also  an  Incorrect 
description  of  the  point  of  commencement 
of  the  right  of  way,  so  that  it  would  be  im- 
possible from  the  description  to  locate  such 
point  upon  the  line  of  the  Harting  &  Sharp 
ditch.  The  deed  was  Introduced  in  evidence 
by  the  defendant,  not  for  the  purpose  of 
showing  the  granting  of  a  right  of  way,  as 
counsel  for  defendant  explains,  but  to  cor- 
roborate the  defendant's  testimony  to  the 
effect  that  the  agreement  for  the  deed  did 
not  have  reference  to  the  continuance  of 
the  flume,  but  to  the  construction  of  a  new 
ditch.  The  effect  of  the  plaintiff's  evl- 
dcmce  concerning  the  reason  for  the  proposal 
and  the  negotiations  for  the  deed  Is  that  as 
the  defendant  had  merely  given  his  word 
consenting  to  the  right  of  way,  and  was  In- 
clined to  give  the  plaintiff  and  those  inter- 
ested with  him  some  trouble  about  the  flume 
from  time  to  time,  they  deemed  it  better  to 
secure  a  deed  from  him  as  a  preventive 
measure  against  further  difficulty. 

[t.  71  It  Is  suggested  that  the  attempt  to 
secure  a   deed  from  the  defendant  for  the 


right  of  way,  If  for  the  flume,  as  claimed  by 
tile  plaintiff,  amounted  to  a  confession  that 
no  right  of  way  had  been  previoosly  ac- 
quired, or  an  abandonment  of  any  claim 
based  upon  the  constraction  and  use  of  the 
flume.  But  we  think  the  evidence  sufficient 
to  Justify  the  conclusion  that  the  negotia- 
tions for  the  deed  on  the  part  of  the  plain- 
tiff and  those  Interested  with  him  were 
prompted  by  a  desire  to  secure  written  evi- 
dence of  the  right  and  title  already  claimed, 
t)elleving  that  then  the  defendant  would  not 
be  Inclined  to  further  disturb  them  in  such 
right.  As  said  in  Coventon  v.  Seufert.  23 
Or.  548,  32  Pac.  508:  "No  offer  to  purchase 
after  the  statute  has  fully  run  will  bar  the 
claim  of  adverse  possession,  unless  the  rela- 
tion of  vendor  and  vendee  under  a  contract 
to  purchase,  or  of  landlord  and  tenant,  onoe 
existed  between  the  parties."  The  evidence 
as  to  the  deed  was  proper  to  be  considered 
in  determining  whether  the  flume  had  beea 
built  and  maintained  by  the  plaintiff  under 
a  claim  of  right  in  good  faith;  but  the  fact 
that  such  a  deed  was  negotiated  for  is  not 
to  be  regarded  as  conclusive  against  the  ex- 
istence of  a  right  of  way  previously  claimed 
or  acquired.  It  was  within  the  province 
of  the  Jury  to  determine  not  only  what  the 
Intention  was  in  procuring  the  deed  to  be 
executed,  but  also  whether  the  plaintiff  was 
claiming  in  good  faith  a  right  to  build  and 
maintain  the  flume.  The  same  may  be  said 
as  to  the  transaction  shown  by  ptalntlfTs 
testimony  to  have  occurred  between  film  and 
the  defendant  In  1899  or  1900,  in  which  the 
defendant  accepted  two  pigs  for  the  right  of 
way. 

[8]  Ci>on  the  facts  in  the  case,  the  propo- 
sitions that  the  plaintiff  had  acquired  a 
right  of  way  for  the  flume  by  prescription, 
and  also  the  right  to  maintain  it  under  an 
irrevocable  license,  are  so  connected  that  it 
is  necessary  to  consider  them  together.  The 
actual  and  continuous  use  of  an  easement, 
as  of  right,  for  the  period  of  limitation  for 
bringing  an  action  to  dispossess  the  claimant, 
creates  the  presumption  of  a  grant.  In  this 
case  the  plaintiff  has  disclosed  the  source 
of  his  right,  viz.,  the  parol  consent  of  the 
landowner  to  the  building  of  the  flume.  If 
the  right  so  given  was  and  remained  merely 
permissive  so-  as  to  be  revocable  at  any  time 
by  the  landowner,  it  would  not  ripen  into  a 
title  by  prescription,  no  matter  how  long 
continued,  for  then  the  possession  or  use 
would  not  be  hostile  or  adverse.  But  if  the 
parol  Consent  was  given  to  use  the  land  as 
if  legally  conveyed,  the  use  would  then  be  as 
of  right,  which,  If  continued  for  the  requisite 
period,  might  develop  into  a  prescriptive 
right.  Gould  on  Waters,  |  338;  Steams  v. 
Janes,  12  Alien  (Mass.)  582. 

[SI  Under  our  statute  enacted  in  1886,  an 
action  for  the  recovery  of  the  title  or  pos- 
session of  lands,  toiements,  or  hereditaments 
can  only  be  brought  within  10  years  after 
the  cause  of  action  accrues.    By  the  statute 
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prevlonsly  In  force  tbe  limitation  as  to  such 
an  action  was  fixed  at  21  years,  and  by  ex- 
press provision  of  the  present  statute  the 
limitation  thereby  prescribed  was  not  to 
apply  to  cases  wherein  the  right  of  action 
had  already  accrued,  but  the  statute  In  force 
when  the  right  of  action  accrued  was  de- 
clared to  be  applicable  to  such  cases.  The 
facts  here  do  not  bring  the  case  within  the 
exception,  for  tbe  reason  that,  even  if  the 
parol  consent  or  license  was  revocable,  It 
had  not  been  revoked  when  the  statute  now 
In  force  went  Into  effect,  and  hence  a  right 
of  action  had  not  accrued. 

[10]  It  does  not  appear  that  prior  to  1892 
there  bad  been  the  slightest  Interference 
with  the  use  of  the  flume  and  right  of  way 
by  tbe  plaintiff;  but  his  use  appears  to 
have  been  actual,  open,  notorious,  exclusive, 
and  continuous  for  more  than  10  years,  to 
aay  nothing  of  the  use  after  1802.  It  is 
clear,  therefore,  that  such  use  Is  suffldent  to 
establish  a  right  by  prescription,  unless  the 
flume  was  built  and  maintained  under  a 
mere  revocable  license,  without  any  proper 
claim  of  a  hostile  right.  In  this  state, 
as  held  in  Bryant  v.  Cadle,  18  Wyo.  64,  104 
Pac.  23,  106  Pac.  687,  it  Is  not  necessary  that 
adverse  possession  be  founded  upan  color  of 
title.  Tbe  right  of  way  for  the  main  ditch 
is  not  questioned.  Indeed  from  tbe  rather 
meager  evidence  on  the  subject  that  dltcb 
seems  to  have  been  located  and  built  before 
Amos  Gustin  settled  upon  or  acquired  tbe 
land,  and  wben  it  was  public  land  of  tbe 
United  States.  That  tbe  plaintiff  might  use 
and  preserve  bis  right  In  the  main  ditch,  he 
secured  tbe  consent  of  tbe  owner  of  the  land 
on  which  it  was  located  to  build  a  flume 
connecting  with  it,  so  as  to  conduct  the  wa- 
ter upon  his  adjoining  land;  and  thereby 
he  was  enabled  to  irrigate  and  cultivate  his 
land.  Relying  upon  tbe  consent  to  build 
and  maintain  tbe  flume,  he  not  only  built 
that  structure,  but  during  the  year  in  which 
it  was  destroyed,  as  well  as  in  previous 
years,  he  had  prepared  his  land  for  cultiva- 
tion, and  grain,  vegetables,  plants,  and  fruit 
trees  were  growing  thereon. 

[11. 12]  There  is  much  conflict  In  the  deci- 
sions respecting  tbe  revocability  of  an  exe- 
cuted parol  license  where  the  licensee  has 
expended  money  upon  the  faith  of  tbe  license. 
The  authorities  on  the  subject  were  exhaus- 
tively discussed  In  Metcalf  v.  Hart,  3  Wyo. 
614,  27  Pac.  900,  31  Pac.  407,  31  Am.  St.  Rep. 
122,  which  was  an  action  for  specific  per- 
formance involving  a  license  to  erect  a  build- 
ing upon  land  of  the  def^idant,  and  tbe  con- 
clusion was  reached  that  it  is  impossible  to 
lay  down  a.  general  rule  enforceable  in  all 
cases;  but  that  a  license  by  parol,  when  ex- 
ecuted, and  after  expenditures  have  been 
made,  may  or  may  not  be  revocable,  depend- 
ing upon  the  circumstances;  and  that  where 
tbe  circnmstances  are  such  that  a  revocation 
would  amount  to  actual  or  constructive  fraud, 
equity  wlU  afford  relief  to  prevent  such  rev- 


ocation. And  it  was  said  that  if  tbe  parties, 
cannot  be  placed  in  statu  quo  a  revocation 
would  be  either  actual  or  constructive  fraud. 
It  was  also  remarked  that  even  courts  of  law 
very  extensively  recognize  the  fraud,  and 
some  of  tbem  remedy  it  by  equitable  estop- 
pel, though  seemingly  tbe  majority  of  tbem 
acknowledge  their  inability  to  furnish  tbe 
appropriate  remedy,  while  suggesting  fre- 
quently that  equity  may  do  so;  but  in  the 
course  of  the  opinion  mention  Is  made  of  tbe 
fact  that,  in  states  where  law  and  equity  are 
administered  In  the  same  court,  effect  is  giv- 
en at  law  to  tbe  right  which  equity  would 
enforce  in  favor  of  tbe  licensee.  To  illustrate 
the  principle  adopted,  it  was  said:  "Cases 
may  arise,  and  have  arisen,  wbere  a  license 
to  occupy  land  has  been  intended  and  under- 
stood as  a  mere  personal  favor  to  the  licen- 
see to  give  him  a  place  to  live,  or  to  occupy 
for  some  other  beneficial  purpose  not  trans- 
missible, but  revocable  at  will.  Then  ex- 
penditures would  naturally  be  made  accord- 
ingly. In  other  cases  tbe  granting  of  the  li- 
cense has  been  in  terms  an  assurance  of  per- 
manent possession.  It  is  evident  that  tbe 
same  rule  cannot  apply  to  both  classes  of 
cases.  The  revocation  of  the  license,  even 
after  expenditures  made  in  consequence  of 
It,  in  tbe  one  case  is  a  right,  in  the  other  a 
fraud." 

In  the  case  of  Maple  Grove,  etc.,  Co.  ▼.  Mar- 
shall, 27  Utah,  215,  75  Pac.  369,  It  appeared 
that  pursuant  to  a  parol  license  a  party  had 
built  a  flume  upon  another's  land,  and  aft- 
erwards replaced  It  with  pipe,  for  the  pur- 
pose of  carrying  water  to  irrigate  the  land' 
of  tbe  licensee.  A  purchaser  of  the  land  on 
which  tbe  pipe  line  was  located  entered  on 
tbe  right  of  way,  tore  up  the  pipe,  and  pre- 
vented tbe  water  from  flowing  upon  the  land 
of  said  licensee.  Tbe  court  say:  "To  permit 
a  revocation  under  such  circumstances  would 
be  a  fraud  upon  the  licensee,  because  tbe  par- 
ties would  not  be  placed  in  statu  quo  after 
the  license  has  become  executed.  This  fiict 
that  the  parties  cannot  be  placed  in  statu 
quo  is  of  Itself  sufllcient  to  induce  a  court 
of  equity  to  enjoin  the  licensor  from  commit- 
ting any  act  which  will  prevent  the  licensee- 
from  securing  tbe  benefits  of  the  expenditures 
made  on  the  faith  of  tbe  license.  •  •  • 
Where,  as  in  this  instance,  tbe  license  results, 
in  or  induces  the  construction  of  a  flume  or 
pipe  line,  it  amounts  to  a  grant  of  a  right  of 
way  for  the  same,  and  confers  upon  tbe  li- 
censee tbe  privilege  to  enter  upon  such  right 
of  way,  after  tbe  license  has  become  exe- 
cuted, for  the  purpose  of  repairing,  main- 
taining, and  operating  tbe  flume  or  pipe  line." 

Tbe  principle  that  a  parol  license,  when  ex- 
ecuted by  the  expenditure  of  money  or  labor, 
if  not  given  for  a  mere  temporary  purpose, 
becomes  irrevocable,  has  been  recognized  and 
applied  in  several  other  cases  involving  tbe 
building  of  Irrigating  ditches  or  other  irri- 
gating works.    1  Wlel  on  Water  Rights  (3d 
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Ed.)  pp.  600-602;  Arterburn  v.  Beard,  86 
Neb.  733,  126  N.  W.  379;  Coventon  t.  Seuf- 
ert,  23  Or.  548,  32  Pac.  508;  Stoner  v.  Zuck- 
er,  148  Cal.  516,  83  Pac.  808,  113  Am.  St.  Rep. 
301;  Fllcklnger  v.  Shaw,  87  Cal.  120,  25  Pac. 
268,  11  L.  R.  A.  134,  22  Am.  St.  Rep.  234;  De 
Graffenrled  v.  Savage,  9  Colo.  App.  131,  47 
Pac.  902;  Tynon  v.  Despaln,  22  Colo.  240, 
43  Pac.  1039.  And  In  otber  cases  where  the 
license  was  for  the  construction  of  a  dam, 
aqueduct,  drain,  or  the  like;  Rerick  v.  Kern, 
14  Serg.  &  R.  (Pa.)  267,  16  Am.  Dec.  497; 
Clark  V.  GUdden,  60  Vt  702,  15  Atl.  358; 
Ferguson  v.  Spencer,  127  Ind.  66,  25  N.  E. 
1035;  School  Dlst.  v.  Lindsay,  47  Mo.  App. 
134. 

A  leading  case  on  the  subject  of  the  revo- 
cability  of  an  executed  parol  license  Is  Rerick 
V.  Kern,  supra,  which  was  a  suit  in  Penn- 
sylvania to  recover  damages  for  the  removal 
of  a  structure  which  had  been  erected  on  de- 
fendant's land  to  turn  the  water  of  a  stream 
Into  a  different  channel,  for  the  purpose  of 
supplying  water  to  a  sawmill  buUt  by  the 
plaintiff  upon  the  faith  of  a  license.  A  Judg- 
ment for  the  plaintiff  was  affirmed.  In  that 
state,  as  remarked  in  Metcalf  v.  Hart,  supra, 
there  were  no  chancery  courts,  and  equitable 
relief  was  administered  in  common-law  ac- 
tions and  through  the  common-law  forms. 
We  quote  from  the  opinion  at  some  length, 
for  it  explains  the  rule  applied  with  grreat 
clearness,  and  has  been  followed  in  many 
cases:  "But  a  license  may  become  an  agree- 
ment on  valuable  consideration,  as  where  ttie 
enjoyment  of  It  must  necessarily  be  preceded 
by  the  expenditure  of  money;  and  when  the 
grantee  bas  made  Improvements  or  Invested 
capital  in  consequence  of  it,  he  has  become  a 
purchaser  for  a  valuable  consideration. 
•  •  •  A  right  under  a  license,  when  not 
specifically  restricted,  is  commensurate  with 
the  thing  of  which  the  license  is  an  accessory. 
Permission  to  use  water  for  a  mill,  or 
anything  else  that  was  viewed  by  the  par- 
ties as  a  permanent  erection,  will  be  of  un- 
limited duration,  and  survive  the  erection 
itself,  if  it  should  be  destroyed  or  fall 
into  a  state  of  dilapidation;  In  which  case 
the  parties  might,  perhaps,  be  thought  to 
be  remitted  to  their  former  rights.  But 
having  in  view  an  unlimited  enjoyment  of 
tbe  privilege,  the  grantee  has  purchased,  by 
the  expenditure  of  money,  a  right,  indefinite 
in  point  of  duration,  which  cannot  be  for- 
feited by  nonuser  unless  for  a  period  suffi- 
cient to  raise  the  presumption  of  a  release. 
The  right  to  rebuild,  in  case  of  destruction 
or  dilapidation,  and  to  continue  the  business 
on  its  original  footing,  may  have  been  in 
view  as  necessary  to  his  safety,  and  may 
have  been  an  inducement  to  the  particular 
Investment  in  the  first  instance.  The  cost 
of  rebuilding  a  furnace,  for  Instance,  would 
be  trivial  when  weit^ed  with  the  loss  that 
would  be  caused  by  breaking  up  the  business 
and  turning  the  capital  into  otber  channels; 
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and  therefore  a  license  to  use  water  for  n 
furnace  would  endure  forever.  But  It  is 
otherwise,  where  the  object  to  be  accom- 
plished is  temporary.  Such  usually  is  the 
object  to  be  accomplished  by  a  sawmill,  the 
permanency  of  which  is  dependent  on  a  va- 
riety of  circumstances,  such  as  abundance  of 
timber,  on  the  failure  of  which  the  business 
necessarily  is  at  an  end.  But  till  then  it 
constitutes  a  right  for  the  violation  of  which 
redress  may  be  had  by  action.  With  this 
qualification  it  may  safely  be  affirmed  that 
expending  money  or  labor,  In  consequence  of 
a  license  to  divert  a  water  course  or  use  a 
water  power  in  a  particular  way,  has  the 
effect  of  turning  such  license  into  an  agree- 
ment that  will  be  executed  In  equity." 

In  Clark  v.  GUdden,  supra,  it  was  held 
that  a  parol  license  to  lay  an  aqueduct  to  a 
spring  of  water  on  one's  land  is  Irrevocable 
during  the  existence  of  the  aqueduct;  that 
a  court  of  equity  will  protect  the  licensee 
in  the  use  of  the  aqueduct,  and  restrain  the 
owner  of  the  spring  from  interfering  with 
the  aqueduct,  on  the  ground  of  equitable 
estoppel;  and  that  a  revocation  of  the  li- 
cense would  operate  as  a  fraud.  In  Fer- 
guson V.  Spencer,  supra,  a  suit  for  damages 
caused  by  interrupting  the  flow  of  an  arti- 
ficial stream  through,  or  diverting  it  from,  a 
tile  drain  through  which  water  was  supplied 
to  plaintifTs  animals  on  her  farm,  it  was 
held  that  the  oral  agreement  under  which 
the  drain  was  constructed  on  defendant's 
land,  having  been  acted  on,  had  the  effect 
to  create  a  license  to  revoke  which  would 
be  a  fraud,  and  the  defendant  was  liable  In 
damages  for  digging  up  the  drain.  In  the 
Missouri  case  cited  above.  It  was  held  that 
a  parol  license  cannot  be  revoked,  when  the 
licensee  on  the  faith  of  the  license  with  the 
knowledge  of  the  licensor  has  expended  mon- 
ey and  labor  in  carrying  out  the  object  of 
the  license  (in  the  case  cited,  digging  a  well 
to  furnish  water  for  a  district  school),  and 
there  need  be  no  consideration  going  to  the 
licensor.  The  suit  was  brought  for  Injunc- 
tion. 

In  Stoner  v.  Zucker,  supra,  it  was  held 
that  where  one  enters  on  the  land  of  another 
under  a  parol  license  to  construct  an  Irri- 
gating ditch,  the  license,  when  executed  by 
the  construction  of  the  ditch,  becomes  in  all 
essentials  an  easement  for  such  length  of 
time  as  the  use  Itself  may  continue.  And  in 
the  note  to  the  case  in  113  Am.  St.  Rep.  301, 
305,  it  U  said  that,  though  the  authorities 
are  conflicting  on  the  proposition  whether  a 
license  is  revocable  at  will  where  the  licen- 
see has  expended  money  or  labor  in  the  ex- 
ecution of  It,  the  doctrine  of  the  case  cited 
would  seem  on  principle  to  be  free  from 
doubt  or  criticism. 

In  the  Colorado  case  of  De  Graffenrled  v. 
Savage,  supra,  the  court  say:  "Here  consent 
was  given;  no  compensation  required;  the 
ditch  was  constructed,  and  operated  with- 
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out  objection  for  two  years;  tben  the  use 
was  forbidden,  and  the  ditch  obstructed. 
Appellant  could  have  required  compensation 
before  allowing  the  entry,  and  the  right, 
gratuitously  granted,  under  the  statute  by 
condemnation;  but  that  was  unnecessary. 
Having  waived  all  right  to  compensation, 
and  permitted  the  use  for  two  years,  wheth- 
er appellant  could  now  maintain  au  action 
at  law,  and  recover  payment  for  the  right 
of  way  or  damages.  Is  a  question  not  Involv- 
ed, and  upon  which  we  express  no  opinion. 
But  it  is  clear  under  all  the  authorities  that 
appellant  could  not  resort  to  the  summary 
remedy  of  obstructing  or  destroying  the 
ditch,  or  preventing  the  parties  from  enter- 
ing upon  the  line  of  the  ditch  to  operate  it." 
The  suit  was  one  for  damages  and  Injunc- 
tion. In  Oregon,  where  the  landowner  wrote 
to  one  who  asked  for  a  right  of  way  across 
his  land  for  a  ditch,  saying:  "Go  ahead; 
the  more  ditches  you  build  the  better  It  will 
suit  me" — It  was  held  that  the  correspond- 
ence showed  that  the  parties  had  in  mind 
an  easement  or  rl^t  of  way  for  an  Irrigat- 
ing ditch,  and  that  the  thing  granted  was 
not  a  mere  revocable  license.  Shaw  v.  Prof- 
fltt,  57  Or.  192.  109  Pac.  584,  110  Pac.  1092. 

The  Nebraska  case  of  Arterbum  v.  Beard, 
supra,  was  brought  for  an  injunction  against 
maintaining  a  dam,  ditches,  and  other  parts 
of  an  irrigating  system  upon  the  plaintifTs 
land.  The  court  say:  "The  contention  of 
plalntifr  that  the  defendants  have  no  valid 
title  either  by  grant  or  condemnation  pro- 
ceedings, we  think,  cannot  be  sustained.  As 
to  the  tracts  over  which  they  were  given  a 
parol  license  by  the  owners  to  construct 
their  system,  when  they  expended  their  time 
and  money  in  the  construction  of  the  dam, 
ditches,  flumes,  etc.,  the  contract  was  com- 
plete when  the  work  had  been  performed, 
and  as  long  as  kept  up  the  license  was  ir- 
revocable. While  as  to  the  lands  over  which 
there  Is  no  proof  that  the  then  owner  gave 
permission,  and  as  to  which  it  is  shown  the 
defendants  took  actual  possession  under  a 
claim  of  right,  and  over  which  they  have 
operated  for  20  years,  the  statute  of  limita- 
tions fully  protects  them  against  the  plaln- 
tifT's  claim.  For  these  reasons,  the  plain- 
tiff, when  he  bought  the  land,  took  It  charg- 
ed with  the  easements  then  held  by  the  de- 
fendants, and  their  title  as  against  him  on 
that  account  is  perfect." 

In  an  early  case  In  Ohio  the  revocablllty 
of  a  parol  license,  when  executed,  was  said 
not  to  be  an  open  question  In  that  state,  and 
that  a  parol  license  executed  has  been  held 
to  be  irrevocable.  In  numerous  instances  up- 
on the  circuit,  at  law.  And  It  was  held 
that  trespass  lies  against  the  owner  of  the 
freehold,  at  law,  for  any  wrongful  Invasion 
of  the  possession  of  the  licensee.  Wilson  v. 
Cbalfant,  15  Ohio,  24«,  45  Am.  Dec.  574. 

In  the  case  at  bar,  the  license  resulting 
from  the  consent  of  the  landowner  to  the 
building  of  the  flume  does  not  appear  to 


have  been  restricted  as  to  time  by  anything 
that  was  said  when  the  consent  was  given. 
What  the  parties  contemplated  as  to  the 
duration  of  the  license  can  therefore  only  be 
determined  by  reference  to  Its  character  and 
purpose.  Even  where  the  object  of  the 
license  Is  not  permanent  In  Its  nature,  when 
executed  by  the  expenditure  of  money  or 
labor  so  that  a  revocation  before  the  object 
is  accomplished  would  be  actual  or  construc- 
tive fraud,  it  is  irrevocable  while  that  con- 
dition continues.  But  when  an  unlimited 
enjoyment  Is  contemplated  by  the  parties, 
the  license  becomes  in  such  case  of  indefinite 
or  permanent  duration.  Rerlck  v.  Kern,  su- 
pra. The  license  was  for  the  construction 
of  a  flume  to  carry  water  for  the  Irrigation 
of  land,  an  object  usually  permanent  In  its 
nature,  except  as  it  might  be  dependent  up- 
on the  water  supply;  and  the  plaintiff  was 
one  of  the  owners  of  a  ditch  upon  the  licen- 
sor's land  with  which  the  flume  was  to  be 
connected,  and  of  a  right  of  way  for  that 
ditch,  as  well  as  a  water  right.  The  flume 
was  therefore  but  a  continuation  of  the 
ditch  to  carry  the  water  appropriated  by 
the  plaintiff  to  his  land,  and  it  is  not  un- 
reasonable to  assume  that  an  unlimited  or 
permanent  occupation  and  use  was  within 
the  contemplation  of  the  parties,  such  as 
might  lead  not  only  to  a  prescriptive  right 
in  time,  but,  under  the  conditions  mention- 
ed In  the  authorities  cited,  would  render 
the  license  Irrevocable.  The  plaintiff  was 
authorized  by  the  statutes  then  in  force  to 
acquire  a  right  of  way  for  the  flume  by  con- 
demnation, and  this  was  no  doubt  under- 
stood by  the  parties.  A  statute  was  enacted 
in  1875  declaring  in  substance  that  one  own- 
ing or  claiming  land  shall  be  entitled  to  a 
right  of  way  through  other  lands  situated 
between  his  land  and  the  stream  from  which 
it  Is  necessary  to  secure  water  for  irriga- 
tion, and,  upon  the  refusal  of  the  owners 
to  allow  the  ditch  to  be  constructed  over 
their  lands,  prescribing  a  procedure  for  an 
assessment  of  the  compensation  to  be  paid 
such  owners.  It  Is  true  that  in  Sterritt  v. 
Young,  14  Wyo.  146,  82  Pac.  946,  4  L.  R.  A. 
(N.  S.)  169.  116  Am.  St.  Rep.  994,  decided 
in  1905,  the  procedure  so  prescribed  was 
held  to  be  violative  of  the  Constitution  on 
the  ground  that  there  was  no  provision  for 
notice  of  the  time  and  place  of  meeting  of 
the  appraisers.  But  it  was  said  that  the 
argument  that  to  so  hold  would  unsettle  the 
title  to  the  right  of  way  of  many  ditches 
was  not  sound,  "because  If  the  comi>en8atlon 
has  been  accepted  by  the  landowner  it  mat- 
ters not  how  It  was  arrived  at,  and  be  can- 
not be  heard  to  complain  after  having  ac- 
cepted the  money."  Moreover,  It  does  not 
appear  that  prior  to  the  bringing  of  the  case 
mentioned  the  statute  had  been  assailed  as 
invalid,  and  the  parties  may  have  reason- 
ably acted  upon  the  understanding  that  the 
plaintiff  not  only  had  the  power  to  acquire 
a  right  of  way,  but  that  under  a  valid  stat- 
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utoiT  proceeding  be  nilgbt  do  so.  Following 
the  decision  In  Sterrltt  t.  Young,  a  statute 
was  enacted  In  1907  for  the  purpose,  It 
seems,  of  cueing  the  adjudged  defect  In  the 
former  statute,  prescribing  a  procedure  to 
be  followed  by  any  person,  association  of 
persons,  company,  or  corporation  in  exer- 
cising the  right  of  eminent  domain  for  reser- 
Toirs,  drains,  flumes,  ditches,  or  canals,  for 
agricultural,  mining,  milling,  domestic,  or 
sanitary  purposes.  Laws  1907,  c.  52;  Comp. 
Stot.  1910,  H  3874-3889.  And  the  Constitu- 
tion of  this  state  recognizes  the  right  of 
eminent  domain  in  such  cases  by  providing 
that  "private  property  shall  not  be  taken 
for  private  use  unless  by  consent  of  the 
owner,  except  for  private  ways  of  necessity, 
and  for  reservoirs,  drains,  flumes,  or  ditches 
on  or  across  the  lands  of  others  for  agricul- 
tural, mining,  milling,  domestic  or  sanitary 
purposes."  Article  1,  g  32.  It  Is  well  settled 
that  where  one  consents  to  the  occupation 
of  his  land  by  another  possessing  the  pow- 
er of  eminent  domain  for  the  purpose  of 
such  occupation,  without  either  requiring 
payment  by  agreement,  or  proceedings  to 
condemn,  and  allows  the  party  entering  to 
go  on  and  expend  the  necessary  money  and 
labor  to  complete  the  proposed  work,  he  will 
be  regarded  as  having  acquiesced  therein, 
and  is  therefore  estopped  from  maintaining 
either  trespass  or  ejectment,  and  is  restrict- 
ed to  a  suit  for  damages.  Roberts  v.  North- 
em  Pac.  R.  Co.,  158  U.  8.  1,  15  Sup.  Ot  75«, 
39  L.  Ed.  873;  Donohue  v.  El  Paso  &  S.  W. 
R.  Co.,  214  U.  8.  499,  29  Sup.  Ct.  698,  53 
L.  Ed.  1060;  Northern  Pac.  R.  Co.  v.  Smith, 
171  U.  8.  260,  18  Sup.  Ct.  794,  43  L.  Ed.  157; 
Donohue  v.  El  Paso  &  S.  W.  R.  Co.,  11  Ariz. 
293,  94  Pac.  1091;  Kakeldy  v.  Columbia  & 
P.  8.  Ry.  Co.,  37  Wash.  675,  80  Pac.  206; 
Taylor  v.  New  Orleans  Terminal  Co.,  126  JJi. 
420,  52  South.  562,  139  Am.  St.  Rep.  537; 
Water  Power  Co.  v.  Chambers,  9  N.  J.  Eq. 
471;  2  Lewis  on  Em.  Domain  (3d  Ed.)  {  929, 
and  cases  cited  in  note.  Many  cases  go  fur- 
ther and  apply  the  same  rule  where  the 
landowner  has  merely  remained  inactive  and 
permitted  the  entry  without  objection,  and 
that  is  the  holding  of  the  Supreme  Court 
of  the  United  States  In  the  cases  above  cit- 
ed from  the  decisions  of  that  court. 

[13]  In  view  of  the  power  of  eminent  do- 
main declared  by  statute,  in  connection  with 
the  other  facts  in  the  case,  the  parol  con- 
sent given  generally  without  limitation  or 
reservation  must  be  regarded  as  absolute 
and  as  conferring  a  permanent  right,  so  that 
the  use  would  be  as  of  right,  capable  of 
ripening  into  a  prescriptive  title.  The  facts 
having  been  determined  by  the  jury  in  favor 
of  the  showing  made  by  the  plaintiff,  we 
conclude  as  to  the  legal  effect  thereof  not 
only  that  the  license  was  irrevocable,  but 
that  the  continued  use  for  the  period  during 
which  an  action  might  have  been  brought 


to  dispossess  the  plaintiff  was  under  a  claim 
of  right,  giving  him  a  right  by  prescription 
to  maintain  the  flume.  Concerning  the  mat- 
ter of  the  expenditure  of  money  and  labor 
on  the  faith  of  the  license,  we  liave  consid- 
ered not  alone  the  expense  and  labor  requir- 
ed in  building  and  maintaining  the  flume, 
whi<^  In  this  case  was  perhaps  not  large, 
but  also  the  cultivation  and  improvement 
of  the  plaintiff's  land  which  depended  in  a 
great  measure,  If  not  entirely,  upon  the  abil- 
ity to  provide  water  for  Its  irrigation,  where- 
by the  value  of  the  land  must  have  been 
materially  enhanced,  and  without  which 
much  of  its  value  would  be  lost 

[14]  In  this  state  where  law  and  equity 
are  administered  in  the  same  court,  and  the 
distinctions  between  actions  at  law  and  suits 
In  equity,  and  the  forms  of  all  such  actions 
and  suits  formerly  existing,  are  abolished, 
for  which  is  substituted  one  form  of  action 
called  a  "civil  action,"  there  can  be  no  rea- 
sonable objection  to  a  recovery  of  damages 
In  an  action  like  the  one  here  brought  by  a 
licensee,  where  the  license  would  be  irrevo- 
cable in  equity.  But  whatever  the  proper 
rule  in  such  case,  the  title  by  prescription 
Is  sufliclent  to  support  the  action. 

Finding  no  error  in  the  record,  the  judg- 
ment will  be  afiirmed. 

BEARD,  C.  J.,  and  SCOTT,  J.,  concur. 


UNITED  STATES  FIDELITY  &  GUARAN- 
TY CO.   V.  PARKER. 
(Supreme  Court  of  Wyoming.     Feb.  17,  1912.) 

1.  Judgment   (|   822*)— Foreign   JusGitENTS 
—Effect  on  Guabdian's  Bono. 

A  guardian  appointed  by  the  district  court 
of  O.  county  in  another  state  died  in  R.  cgun- 
ty,  in  that  state,  and  an  administratrix  of  his 
estate  was  appointed  by  the  district  court  of 
R.  county.  A  claim  against  the  guardian  for  a 
devastavit  was  rejected  by  the  administratrix, 
and  suit  was  brought  in  the  district  court  of 
R.  connty,  and  judgment  rendered  against  the 
administratrix.  Held,  in  an  action  to  recover 
the  amount  of  the  judgment  from  a  surety  on 
the  guardian's  bond,  wherein  the  petition  snow- 
ed that  the  district  court  of  R.  county  had  pro- 
bate jurisdiction,  that  a  settlement  of  the 
guardian's  accounts  by  the  district  court  of 
C.  county  was  not  a  condition  precedent,  since 
the  district  court  of  R.  county  had  jurisdiction 
over  the  estate  of  the  deceased  guardian,  in- 
cluding the  adjustment  of  accounts  in  favor  of 
or  against  the  estate,  and,  having  jurisdiction, 
the  judgment  was  entitled  to  full  faith  and 
credit  under  Const.  U.  S.  art.  4,  S  1. 

[Ed.    Note.— For   other    cases,   see   Judgment, 
Cent.   Dig.   §i  149C-1500;    Dec.   Dig;  g  822.*} 

2.  GUABDIAN   AND   WaBD    (g  182*J— ACTION  ON 

Bond — Jurisdiction. 

A  district  court  of  this  state  has  jurisdic- 
tion of  an  action  against  a  surety  on  a  guard- 
ian's bond  to  recover  the  amount  of  a  judgment 
rendered  by  a  foreign  court  against  the  admin- 
istratrix of  the  guardian,  where  the  plaintiff  is 
a  resident  of  this  state,  and  the  surety  is  do- 
ing business  within  the  state,  in  the  absence 
of  any  provision  in  the  bond,  or  in  the  statutes 
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of  the  foreign  state,  requiring  its  enforcement 
in  tlie  courts  of  ttiat  jurisdiction. 

[EJd.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent.  Dig.  {{  623-«63;  Dec.  Dig. 
S  182.*] 

3.  Guardian    and    Wabd    ({    173*)— Bond— 
LiABiLiTr  OP  Surety. 

The  lx>nd  of  a  guardian  of  several  minors 
given  in  another  state  ran  to  the  wards  joint- 
ly. It  was  contended  that  under  the  statutes 
of  the  foreign  state  the  liability  should  have 
been  several,  or  a  separate  bond  should  have 
been  given.  Held,  conceding  that  this  was  so, 
that  the  surety  was  liable  on  the  bond,  since 
the  intention  of  the  guardian  and  his  surety 
in  giving  the  bond  was  to  secure  the  wards  in 
their  individual  rights,  and  the  bond  must  be 
construed  and  enforced  in  accordance  with  the 
intention  and  purpose  for  which  it  was  given, 
and  would  be  enforced  as  a  common-law  bond, 
even  if  invalid  as  a  statutory  bond. 

[Bd.  Note. — For  other  cases,  see  Guardian 
and  Ward,  Cent.  Dig.  §§  576-588;  Dec.  Dig. 
i  ITS.*] 

4.  PRINClPAt     AND     SimETT     (§     59*)— SURETY 

Companies— Liability— 'Construction     of 

Bond. 

Where  a  company  organized  for  the  pur- 
pose of  acting  as  surety  for  profit  executes  a 
t)ond  for  a  consideration,  it  does  not  stand  in 
the  position  of  an  accommodation  surety. 

[EM.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  §$  103,  103%;  Dec. 
Dig.  §  59.»] 

5.  Guardian    and    Ward    (§    182*)— Action 
ON  Bond — Parties. 

In  an  action  by  a  ward  against  the  surety 
on  her  ^ardian's  bond  which  runs  to  several 
wards  jointly,  the  other  wards  are  not  necessa- 
ry parties,  the  bond  being  to  protect  the  indi- 
vidual rights  of  each  ward,  and  the  determina- 
tion of  the  controversy  will  not  prejudice  the 
other  wards,  and  therefore  the  court  may  de- 
termine the  issues  raised  without  their  pres- 
ence, under  Comp.  St.  1910,  $  4.331,  providing 
that  the  court  may  determine  any  controversy 
when  it  can  be  done  without  prejudice  to  the 
rights  of  others,  but,  when  a  complete  deter- 
mination of  the  controversy  cannot  be  had 
without  the  presence  of  other  parties,  the  court 
may  order  them  to  be  brought  in. 

[I5d.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent.  Dig.  §{  623-636;  Dec.  Dig. 
I  182.»] 

6.  Parties   (|  84*)— Defects— Waivbb. 

In  an  action  on  a  bond,  an  objection  that 
other  joint  obligees  should  have  been  made  par- 
ties is  waived  if  not  taken  by  demurrer  or  an- 
swer, under  Comp.  St.  1910,  {  4381,  providing 
that  an  objection  that  there  is  a  defect  of  par- 
ties may  be  taken  by  demurrer  if  it  appears  on 
the  face  of  the  petition,  and  section  4383,  pro- 
viding that  it  may  be  taken  by  answer  if  it 
does  not  appear  on  the  face  of  the  petition,  and 
that,  if  not  taken  either  by  demurrer  or  an- 
swer, it  will  be  deemed  waived. 

[Ed.  Note.— For  other  cases,  see  Parties, 
Cent.  Dig.  {§  134-142;    Dec.  Dig.  §  84.*] 

7.  Parties  (%  51*)— Bringing  in  New  Par- 
ties—Necessity and  Grounds. 

The  provision  of  Comp.  St.  1910,  {  4331, 
that,  when  a  complete  determination  of  a  con- 
troversy cannot  be  had  without  the  presence 
of  other  parties,  the  court  should  order  them 
brought  in,  refers  to  a  case  where  there  are 
persons  who  are  not  parties  whose  rights  must 
be  settled  before  the  rights  of  the  parties  to 
the  suit  can  be  determined. 

[Bd.  Note.— For  other  cases,  see  Parties, 
Cent.  Dig.  §§  77-82;    Dec.  Dig.  {  51.*J 


8.  Guardian  and  Ward  (J  173*)— Bond— Ex- 
tent   OF    I/IABrLITY. 

Under  a  guardian's  bond  which  runs  to 
several  wards  jointly,  the  aggregate  liability 
cannot  exceed  the  amount  of  the  penalty  with 
interest  from  the  time  demand  is  made,  wheth- 
er recovery  is  bad  jointly  or  severally. 

[EJd.  Note. — For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  H  576-588;  Dec.  Dig. 
i  173.*] 

9.  Pleading  (8  8*)— Sufficienct  of  Allega- 
tions— Conclusions  or  Facts. 

A  defense  of  the  statute  of  limitations 
which  pleaded  a  foreign  statute,  and  then  al- 
leged that  the  cause  of  action  was  barred  un- 
der that  statute,  was  iasu£Scient ;  since  it  al- 
leged merely  a  conclusion  of  law,  and  not  an 
issuable  fact,  and  hence  the  exclusion  of  evi- 
dence in  support  of  that  defense  was  not  error. 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §$  12-28% ;    Dec.  Dig.  i  8.*] 

10.  Limitation  of  Actions  (S  183*)— Plead- 
ing Statute  as  Defensb— Sufficienct  op 
Allegations. 

A  defense  of  the  statute  of  limitations 
which  does  not  show  when  the  action  was  com- 
menced is  insufficient;  since  the  pleading  can- 
not be  aided  nor  the  omitted  allegation  sup- 
plied by  reference  to  the  summons  to  ascertain 
when   the   action   was   commenced. 

[E5d.  Note. — For  other  case.s,  see  Limitation 
of  Actions,  Cent.  Dig.  |i  638-692;  Dec.  Dig. 
§  183.*] 

11.  Pleading  (S  238*)  —  Amendment- 
Grounds   for   Denijil. 

A  motion  to  amend  an  ans\rer  at  the  trial 
was  properly  denied  when  the  party  seeking  to 
amend  did  not  show  that  the  amendatory  facts 
were  unknown  to  him  prior  to  the  application 
for  amendment,  as  required  by  Comp.  St.  1910, 
§  4437,  and  where  the  court  did  not  relieve  him 
from  BO  showing  as  it  may  under  the  B,ime 
section. 

[EkJ.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  620-625;    Dec.  Dig.  |  238.*] 

12.  Guardian  and  Ward  (8  182*)— Action 
ON  Bond — Necessary  Parties. 

A  guardian  who  had  given  a  bond  was 
required  by  the  court  to  give  a  new  bond.  The 
new  bond  was  given  and  approved,  and  the 
sureties  on  the  first  bond  were  by  order  of  the 
court  discharged  from  further  liability.  Held, 
in  an  action  for  a  devastavit  subsequently  oc- 
curring against  the  sureties  on  the  second  bond, 
that  the  sureties  on  the  first  bond  were  not 
necessary  parties,  since  they  were  not  liable. 
[Ed.  Note. — For  other  cases,  see  Guardian 
and  Ward,  Cent.  Dig.  SS  623-683 ;  Dec.  EHg. 
8  182.*] 

Error  to  District  Court,  Sheridan  County; 
Carroll  H.  Fartuelee,  Judge. 

Action  by  Clara  E.  Parker  against  the 
United  States  Fidelity  &  Guaranty  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

M.  B.  CampUn,  George  W.  Farr,  and  C.  R. 
Tlsor,  for  plaintiff  In  error.  Burgess  & 
Kutcher,  for  defendant  in  error. 

SCOTT,  J.  This  action  was  commenced 
in  the  district  court  of  Sheridan  county  by 
Clara  K  Parker,  defendant  in  error  as 
plaintiff,  against  the  plaintiff  in  error  as  de- 
fendant, to  recover  from  the  latter  as  sure- 
ty upon  a  guardian's  bond  for  an  alleged  de- 
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teult  of  the  guardian.  Upon  Issue  joined 
the  case  was  tried  to  the  court,  a  jury  be- 
ing waived,  and  the  court  found  for  and 
gave  judgment  in  favor  of  Clara  E.  Parker 
and  against  the  company  for  the  sum  of 
$974.50  and  Interest  thereon  at  8  per  cent 
per  annum  from  July  14,  1908,  and  costs 
«f  suit.  The  company  brings  the  case  here 
on  error. 

An  amended  petition  was  filed  to  which 
the  defendant  demurred  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer 
was  overruled,  and  such  ruling  is  here  as- 
signed as  error. 

It  is  alleged  In  the  petition:  That  the 
plaintiff  in  error  is,  and  was  at  all  times 
mentioned  therein,  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  Maryland.  That  one 
George  A.  Marks  upon  his  own  application 
made  in  July,  1900,  to  the  district  court  of 
Custer  county  in  the  state  of  Montana,  was 
appointed  guardian  of  the  estates  and  person 
of  Clara  E.  Marks,  the  defendant  in  error, 
who  has  since  married  and  is  now  Clara  E. 
Parker,  Jennie  M.  Marks,  and  James  R. 
Marks,  minors,  who  were  then  residents  of 
and  had  property  situate  In  that  county. 
That  on  July  7,  1900,  he  qualified  in  pur- 
suance of  the  order  by  taking  the  required 
oath,  and  giving  the  bond  which  was  duly 
approved  in  the  amount  of  |4,800,  fixed  and 
required  by  the  order,  and  conditioned  that 
he  would  faithfully  execute  his  trust  ac- 
cording to  law,  and  on  the  same  day  letters 
of  guardianship  were  issued  to  him,  and  he 
entered  upon  his  duties  as  such  guardian. 
Thereafter  the  said  Marks  was  by  the  court 
required  to  give  a  new  guardian's  bond  in 
the  same  amount,  which  was  accordingly 
done,  and  the  bond  here  in  suit  with  plain- 
tiff in  error  as  surety  was  executed  on  April 
17,  1802,  approved  and  accepted  in  said 
court  on  June  28,  1902,  and  the  sureties  on 
the  previous  bond  were  upon  order  of  the 
court  disdiarged  from  further  liability. 
Tliat  the  law  of  the  state  of  Montana  with 
reference  to  guardianship  bonds  and  the  ap- 
pointment of  guardians  is  now,  and  has  been 
at  all  times  herein  mentioned,  as  follows,  to 
wit: 

Section  7760,  Rev.  Codes:  "Before  the  or- 
der appointing  any  person  guardian  under 
this  ciiapter  takes  effect,  and  before  letters 
issue,  the  court  or  judge  must  require  of 
such  person  a  bond  to  the  minor  with  sufll- 
cient  sureties,  to  be  approved  by  the  judge, 
and  in  such  sum  as  he  shall  order,  condi- 
tioned that  the  guardian  will  faithfully  exe- 
cute the  duties  of  his  trust  according  to 
law,  and  the  following  conditions  shall  form 
a  part  of  such  bond  without  being  expressed 
therein: 

"(Ij  To  make  an  inventory  of  all  the  es- 
tate, real  and  personal,  of  his  ward,  that 
oouies  to  his  possession  or  knowledge,  and 


to  return  the  same  within  such  time  as  the 
court  or  judge  may  order. 

"(2)  To  dispose  of  and  manage  the  estate 
according  to  law  and  for  the  best  interest 
of  the  ward,  and  faithfully  to  discharge  his 
trust  in  relation  thereto,  and  also  in  rela- 
tion to  the  care,  custody  and  education  of 
the  ward. 

"(3)  To  render  an  account  on  oath  of  the 
property,  estate  and  moneys  of  the  ward  in 
bis  hands  and  all  the  proceeds  or  interest 
derived  therefrom,  and  of  the  management 
and  disposition  of  the  same,  within  three 
months  after  his  appointment,  and  at  such 
other  times  as  the  court  or  judge  directs, 
and  at  the  expiration  of  his  trust  to  settle 
his  accounts  with  the  court  or  judge,  or 
with  the  ward  if  he  be  of  full  age,  or  his 
legal  representatives,  and  to  pay  over  and 
deliver  all  the  estate,  moneys  and  effects  re- 
maining in  his  hands,  or  due  from  him  on 
such  settlement  to  the  person  who  is  law- 
fully entitled  thereto.  Upon  filing  the  bond, 
duly  approved,  letters  of  guardianship  must 
issue  to  the  person  appointed.  In  form  the 
letters  of  guardianship  must  be  substantial- 
ly the  same  as  letters  of  admlnistnition, 
and  the  oath  of  the  guardian  must  be  in- 
dorsed thereon  that  he  will  perform  the 
duties  of  his  office  as  such  guardian  ac- 
cording to  law." 

Section  7810:  "The  court  or  judge  may 
require  a  new  bond  to  be  given  by  a  guard- 
ian whenever  such  court  or  judge  deems 
It  necessary,  and  may  discharge  the  exist- 
ing sureties  from  further  liability,  after  due 
notice  given  as  such  court  or  judge  may 
direct,  when  it  shall  appear  that  no  Injury 
can  result  therefrom  to  those  Interested  in 
the  estate." 

Section  7811:  "Every  bond  given  by  a 
guardian  must  be  filed  and  preserved  in 
the  office  of  the  clerk  of  the  district  court, 
and  In  case  of  a  breach  of  condition  there- 
of, may  be  prosecuted  for  the  use  and  bene- 
fit of  the  ward,  or  of  any  person  Interested 
in  the  estate." 

That  the  condition  of  an  official  bond  un- 
der the  laws  of  Montana  is  and  has  been  at 
all  times  herein  mentioned  applicable  to 
guardian's  l>ond8,  to  wit: 

Section  384:  "The  condition  of  an  official 
bond  must  be  that  the  principal  will  well, 
truly  and  ftiithfully  perform  all  official 
duties  then  required  of  him  by  law,  and  al- 
so all  such  additional  duties  as  may  be  im- 
posed on  him  by  any  law  of  the  state,  and 
that  he  will  account  for  and  pay  over  and  de- 
liver to  the  person  or  officer  entitled  to  re- 
ceive the  same,  all  moneys  or  other  proper- 
ty that  may  come  into  his  hands  as  such 
officer."  It  is  further  provided  (section 
393):  "Whenever  an  officitil  bond  does  not 
contain  the  substantial  matter  or  condi- 
tions required  by  law  or  there  are  any  de- 
fects in  the  approval  or  filing  thereof,  it  is 
not  void  so  as  to  discharge  such  officer  and 
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sureties;  but  they  are  equitably  bound  to 
the  state  or  party  Interested  and  the  state 
or  such  party  may,  by  action  In  any  court 
of  competent  Jurisdiction,  suggest  the  de- 
fect in  the  bond,  approval,  or  filing,  and  re- 
cover the  proper  and  equitable  demand  or 
damages  from  such  officer  and  the  persons 
who  intended  to  become  and  were  included 
as  sureties  in  such  bond."  That  on  Au- 
gust 7,  1907,  the  said  George  A.  Marks  as 
such  guardian  entered  into  possession  and 
assumed  control  of  the  estates  of  said  mi- 
nors which  consisted  of  cattle  and  horses, 
title  to  an  undivided  one-third  Interest  be- 
ing in  plaintiff  as  ward  and  that  the  value 
of  her  interest  was  $800.  That  said  proper- 
ty increased  by  the  natural  increase  so 
that  the  value  of  her  interest  in  August, 
1903,  became  and  was  $2,812.37.  That  after 
June  28,  1902,  and  prior  to  August  1,  1906, 
the  said  guardian  sold  all  the  property  be- 
longing to  said  Clara  Marks  (now  Parker), 
and  converted  the  proceeds  to  his  own  use 
and  failed  to  account  for,  or  deliver,  or  pay 
over  to  her,  or  to  any  one  entitled  to  re- 
ceive the  same,  any  of  said  property  or  any 
of  the  proceeds  derived  from  its  sale  ex- 
cept the  sum  of  $430.87,  nor  has  she  ever 
received  any  part  of  said  property  or  its 
proceeds  except  said  sum,  and  that  when 
she  became  21  years  of  age  in  June,  1906, 
the  said  guardian  did  not  settle  his  guard- 
ianship accounts  with  the  court  which  ap- 
pointed him,  or  its  Judge,  or  with  her.  That 
the  said  guardian  died  on  August  1,  1906, 
leaving  an  estate  in  Rosebud  county,  Mont., 
of  which  he  was  a  resident  at  the  time  of 
his  death,  and  that  such  proceedings  were 
had  in  the  district  court  of  that  county 
that  his  widow,  Eldith  M.  Marks,  was  duly 
appointed  and  qualified  as  administratrix 
of  his  estate.  That  defendant  in  error  be- 
came 21  years  of  age  in  June,  1906,  and 
during  that  month  married  one  James  Park- 
er. That  on  or  about  September  26,  1906, 
liaving  attained  her  majority,  the  preced- 
ing June,  she  presented  her  claim  duly  and 
properly  verified  for  the  sum  of  $2,812.37, 
being  the  amount  claimed  by  her  as  her 
share  of  the  estate  alleged  to  have  been  con- 
verted by  tier  guardian  during  bis  lifetime  to 
the  administratrix  of  his  estate  and  the 
latter  rejected  the  claim.  Thereafter,  and 
on  February  23,  1907,  she  instituted  suit  on 
said  claim  in  the  district  court  of  that 
county.  Upon  issue  Joined'  the  case  was 
tried,  and  the  court  found  generally  upon 
the  issue  in  favor  of  the  defendant  in  er- 
ror, and  against  said  administratrix.  "That 
there  is  due  and  owing  from  the  es- 
tate of  George  A.  Marks,  deceased,  the  sum 
of  $900,  after  allowing  the  said  defendant 
all  ofC-sets  and  counterclaims  which  the 
said  estate  or  the  said  George  A.  Marks 
during  bis  lifetime  had  against  the  said 
plalntlET,"  and  the  Judgment  was  rendered 
on  July  2,  1908,  in  her  &vor  for  that  amount. 


together  with  Interest  from  February  23, 
1907.  That  said  Judgment  is  in  full  force 
and  effect,  and  that  no  part  thereof  has  ever 
been  paid,  and  that  the  estate  of  the  de- 
ceased guardian  is  insolvent,  and  lias  not 
the  assets  to  pay  the  same  or  any  portion 
thereof.  That  plaintiff  in  error  as  surety 
on  the  guardianship  bond  of  the  said  George 
A.  Marks  has  paid  no  part  of  said  Judg- 
ment, although  payment  of  the  same  was 
demanded  on  July  14,  1908.  It  is  alleged 
that  the  district  court  of  Custer  county  and 
also  of  Rosebud  county  is  and  was  each  a 
court  of  competent  and  general  Jurisdiction. 
The  plaintiff  prayed  Judgment  for  the  sum 
of  $1,600  and  interest  thereon  from  August 
1,  1903. 

[1]  It  is  here  urged  that,  in  order  to  main- 
tain the  action,  it  is  necessary  to  allege  and 
prove  as  a  condition  precedent  tliat  the  court 
wherein  the  guardian  was  appointed — that 
is  to  say,  the  district  court  of  Custer  county, 
Mont. — had  settled  the  guardian's  accounts 
and  a  balance  in  favor  of  the  ward  found  and 
adjudged  due  such  ward  from  the  guardian. 
As  will  be  observed,  the  guardian  died  in 
and  leaving  an  estate  In  Rosebud  county, 
Mont,  and  in  which  county  letters  of  admin- 
istration were  applied  for  and  the  district 
court  of  that  county  duly  appointed  the 
guardian's  widow  as  administratrix,  and  that 
she  so  qualified  and  entered  upon  her  duties 
as  such.  The  Jurisdiction  in  probate  of  the 
district  court  of  Rosebud  county  of  the  es- 
tate of  the  deceased  guardian  is  alleged. 
Such  Jurisdiction  includes  the  adjustment  of 
accounts  In  favor  of  and  against  such  estate. 
The  disallowance  of  defendant  in  error's 
claim  by  the  administratrix  was  a  condition 
precedent,  and  gave  to  the  former  the  right 
to  commence  suit  thereon  in  that  court  to  es- 
tablish the  same  as  a  charge  against  the  es- 
tate. The  suit  in  the  district  court  of  that 
county  was  instituted  and  tried  ui)on  the  is- 
sues made  by  the  pleadings,  and  upon  these 
Issues  an  accounting  between  the  administra- 
trix and  the  defendant  In  error  arising  out 
of  the  guardianship  matter  was  necessa- 
rily Involved  and  bad.  The  guardian  was 
dead,  and  his  personal  representative  was 
not  required  to  go  into  the  courts  of  Custer 
county  for  an  accounting,  for  she  was  acting 
as  a  trustee  appointed  by  and  under  the  super- 
vision of  the  district  court  of  Rosebud  county 
In  the  matter  of  the  administration  of  her 
trust.  That  court  upon  the  allegations  of  the 
petition  being  vested  with  and  having  taken 
Jurisdiction  in  the  case  to  try  and  determine 
the  issues  therein,  which  did  not  Involve  title 
to  real  estate,  and  having  made  and  rendered 
its  findings  and  Judgment  settling  the  account 
which  it  is  alleged  remains  unsatisfied,  and 
in  full  force  and  effect,  would  require  the 
courts  of  this  state  to  give  such  Judgment 
full  faith  and  credit  under  the  provisions 
of  section  1,  art.  4,  of  the  Constitution  of 
the  United  States,  and  Act  Cong.  May  20. 
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1790  (Rer.  St.  I  906  [U.  S.  Comp.  St  1901,  p. 
677]).  and,  In  the  absence  of  an  allegation  of 
fraud  or  mistake  which  Is  not  here  relied  up- 
on (23  Cyc.  1554,  1590;  Chadron  Banlc  t.  An- 
derson, 6  Wyo.  518,  48  Fac.  197),  to  hold  up- 
on the  allegations  of  the  petition  upon  de- 
murrer that  plaintiC  in  error  is  concluded 
upon  the  merits  as  to  all  matters  Involved 
In  that  action  (18  Cyc.  1272;  21  Cyc.  238,  239; 
23  Cyc.  1591;  Brodrib  v.Brodrib,  56Cal.  563; 
Sanborn  v.  Perry,  86  Wis.  361,  56  N.  W.  337; 
Osbom  et  al.  v.  Lidy,  51  Ohio  St.  90,  37  N.  E. 
434;  Hicks  v.  Oliver,  78  Tex.  233, 14  S.  W.  575; 
Lynch  v.  Rotan.  39  111.  14;  Fidelity  &  De- 
posit Co.  of  Maryland  v.  M.  Rich  &  Bros., 
122  Ga.  506,  50  S.  E.  338;  Ryan  v.  People, 
165  111.  143,  46  N.  E.  206;  Parr  v.  State,  71 
Md.  220.  17  Atl.  1<^0;  Rice  t.  Wilson,  129 
Mich.  520,  89  X.  W.  336;  Cross  v.  White,  80 
Minn.  413,  83  N.  W.  393,  81  Am.  St  Rep.  267; 
State  v.  Booth,  9  Mo.  App.  583;  Botkln  v. 
Kleinschiuldt,  21  Mont  1,  52  Fac.  563,  69 
Am.  St  Rep.  641;  Eberle  v.  Bryant  31  Misc. 
Rep.  814,  63  N.  Y.  Supp.  963;  Eberle  v.  ScbU- 
ling,  32  Misc.  Rep.  195,65  N.  Y.  Supp.  728; 
Neel  V.  Com.  [Pa.]  7  Atl.  74;  Hornung  v. 
Schramm.  22  Tex.  Civ.  App.  327,  54  S.  W. 
615;  Fabey  v.  BotUmay,  24  Tex.  Civ.  App. 
279,  59  S.  W.  300). 

[2]  2.  The  plaintiff  in  error  challenges  tbe 
jurisdiction  of  the  district  court  of  Sheridan 
county  to  entertain  this  action.  That  court 
Is  rested  with  original  jurisdiction  in  all 
causes  at  law  and  in  equity  and  in  all  cases 
In  which  original  jurisdiction  shall  not  have 
be^i  by  law  vested  exclusively  in  some  other 
court  Section  10,  art.  5,  of  tbe  Constitution. 
This  provision  of  tbe  Coustitutiou  has  refer- 
ence to  the  courts  of  this  state,  and  has  no 
extraterritorial  effect.  The  defendant  was 
bound  in  so  far  as  jurisdiction  is  concerned 
by  the  settlement  of  tbe  guardianship  ac- 
count between  plaintiff  and  the  administra- 
trix of  the  deceased  guardian's  estate  by  tbe 
Judgment  of  tbe  district  court  of  Rosebud 
county,  Mont  That  proceeding  established 
and  fixed  tbe  amouut  of  tbe  devastavit  of 
tlie  trust  estate,  and  gave  a  right  of  action 
against  tbe  surety  on  the  bond  for  tliat 
amount.  In  re  Crawford,  21  Ohio  Clr.  Ct  R. 
564,  11  Ohio  Cir.  Dec.  605;  Fitzsimmous  v. 
Johnson.  90  Tenn.  416,  17  S.  W.  100;  23  Cyc. 
1502.  It  does  not  appear  from  tbe  pleadings 
ttiat  the  bond  was  conditioned  or  required 
its  enforcement  In  the  court  wherein  it  was 
given  and  approved,  nor  is  any  law  of  Mon- 
tana here  alleged  that  It  could  only  be  en- 
forced in  tliat  court  or  within  that  jurisdic- 
tion. The  action  accrued  upon  tbe  judgment, 
and  as  against  tbe  surety  could  upon  such 
Judgment  as  a  basis  be  maintained  within 
or  without  that  state  in  any  court  of  com- 
petent jurisdiction  for  the  amount  of  such 
devastavit  or  conversion.  Pickering  v.  De 
Rochemont  45  N.  H.  67,  78;  23  Cyc.  1502; 
Lewis  V.  Adams,  70  Cal.  403,  11  Fac.  833,  59 
Am.  Rep.  423;  Turley  v.  Dreyfus,  33  La.  Ann. 


885;  Talt  v.  Lewis,  7  Rob.  (La.)  206;  Moore 
V.  Smith,  116  N.  C.  667,  21  8.  B.  506;  Brown 
v.  Wlnstanley,  18  Ohio,  67;  Nelson  v.  Ches- 
apeake^ eta,  R.  Co.,  88  Va.  971,  14  S.  E.  838, 
15  L.  R.  A.  583.  The  defendant  In  error  was 
a  resident  of  this  state  in  which  plaintiff  In 
error  was  doing  business  at  tbe  time  of  the 
commencement  of  the  action,  and  the  court 
having  acquired  jurisdiction  of  the  person 
of  the  defendant  and,  as  already  stated,  tbe 
action  involved  no  title  to  land,  and  being 
transitory,  we  can  see  no  reason  why  the 
courts  of  this  state,  if  the  necessary  parties 
are  before  it  and  it  has  jurisdiction  of  tbe 
subject-matter,  should  be  barred  from  grant- 
ing relief  to  one  of  its  citizens  instead  of 
compelling  her  to  resort  to  the  court  of  a 
sister  state  to  enforce  her  claim. 

[S]  3.  It  is  urged  that  the  bond  by  its 
terms  does  not  comply  with  the  laws  of  the 
state  of  Montana  where  It  was  given  in  that 
it  runs  to  the  wards  jointly.  It  Is  contend- 
ed that  the  liability  should  have  been  sever- 
al, or  that  a  separate  bond  should  have  been 
given  to  each  of  tbe  wards.  If  it  should  be 
conceded  that  the  statute  under  which  the 
bond  was  given  so  provides,  there  is  no  stat- 
ute of  that  state  here  pleaded  or  shown  de- 
claring such  a  bond  void,  but,  on  tbe  con- 
trary, tbe  provisions  of  the  statute  alleged  to 
be  and  which  were  applicable  to  guardian's 
bonds  at  the  time  the  one  in  controversy  was 
given  and  approved  expressly  declared  it 
not  to  be  void,  but  enforceable,  viz.,  sections 
7811,  393,  Rev.  Codes  Mont.  1907,  supra.  Our 
attention  has  not  been  called  to  any  decision 
of  tbe  Supreme  Ck)urt  of  that  state  constru- 
ing this  statute.  But  waiving  the  wording  of 
tbe  statute,  tbe  bond  was  conditioned  "that 
if  the  guardian  shall  faithfully  execute  tbe 
duties  of  said  trust  according  to  law,  and 
shall  well,  truly  and  faithfully  perform  all 
ofUclal  duties  now  required  by  law,  and  also 
such  additional  duties  as  may  be  imposed  by 
any  law  of  tbe  state,  and  that  said  principal 
will  account  for  and  pay  over  and  deliver  to 
the  person  or  officer  entitled  to  receive  tbe 
same,  all  moneys  or  other  property  that  may 
come  into  tbe  bands  of  such  guardian  then 
this  obligation  to  be  void,  otherwise  to  re- 
main In  full  force  and  effect."  The  surety 
on  the  bond  is  presumed  to  have  known  tbe 
law  and  tbe  duties  of  the  guardian  with  re- 
lation to  the  trust,  especially  when  the  pro- 
visions of  section  7760,  supra,  are  by  law  a 
part  of  the  bond.  Tbe  conversion  of  tbe 
property  constituted  a  breach  of  the  bond 
which  was  given  for  the  faithful  perform- 
ance of  tbe  duties  of  and  by  the  guardian  as 
required  by  law,  and  the  law  required  the 
guardian  to  turn  over  and  account  to  each 
ward  upon  bis  or  her  becoming  of  legal  age 
the  property  to  which  such  ward  was  enti- 
tled. The  intention  of  the  guardian  and  his 
surety  was  to  secure  the  wards  in  their  In- 
dividual rights,  and  the  bond  must  be  con- 
strued so  as  to  accomplish  that  purpose.    In 
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such  case  It  was  neither  void  nor  voidable, 
but  will  be  upheld  and  enforced  In  accord- 
ance with  the  intention  and  purpose  for 
which  it  was  given.  Even  If  It  were  In  Its 
terms  so  far  a  departure  from  the  statute  as 
to  render  It  defective  as  a  statutory  bond, 
it  would  be  npbeld  as  a  common-law  bond, 
independent  of  the  statutory  provision.  3 
Black.  Com.  p.  340;  Giles  v.  Hoisted,  24  N. 
J.  Law,  366,  61  Am.  Dec.  668;  4  A.  &  E. 
Ency.  of  Law  (2d  Ed.)  p.  663;  Estate  of 
Ramsay  v.  People,  197  111.  572.  64  N.  B.  540, 
90  Am.  St.  Rep.  177 ;  Murfree,  Official  Bonds, 
{  134;  Longfellow  v.  McGregor,  56  Minn. 
312,  57  N.  W.  926;  Deegan  v.  Deegan,  22  Nev. 
185,  37  Pac.  360,  58  Am.  St.  Rep.  742;  21 
Cyc.  223. 

[4]  The  bond  was  executed  upon  a  con- 
sideration by  a  company  organized  to  make 
such  bonds  for  profit,  and  the  company  does 
not  stand  in  the  position  of  a  surety  for  ac- 
commodation.   32  Cyc.  306. 

[5,  6]  4.  It  is  here  urged  that  each  of  the 
wards  or  Joint  obligees  is  a  necessary  party 
to  an  action  on  the  bond.  The  objection  on 
the  ground  of  defect  of  parties  plaintiff  is 
not  raised  by  either  demurrer  or  answer  as 
required  by  the  provision  of  our  Code,  and  is 
therefore  waived.  Comp.  Stat.  1910,  §S  4381, 
4383.  It  may  be  said,  however,  that  the  in- 
tention of  the  obligor  and  the  surety  to  se- 
cure each  of  the  wards  in  his  or  her  Indi- 
vidual rights  and  to  turn  over  to  each  the 
property  to  which  be  or  she  was  entitled  up- 
on attaining  majority  contemplated.  If  nec- 
essary, a  several  action  on  the  bond  by  each 
of  the  obligees.  Section  7760,  R.  C.  Mont. 
Such  being  clearly  the  intention,  the  bond 
will  be  construed  so  as  to  preserve  the  rights 
of  the  obligees  severally.  The  bond  was  not 
void.  The  right  to  maintain  the  action  sev- 
erally as  a  matter  of  procedure  in  this  state 
is  clearly  authorized  by  section  4331,  Comp. 
Stat  Wyo.  1910,  which  is  as  follows:  "The 
court  may  determine  any  controversy  be- 
tween parties  before  it  when  it  can  be  done 
without  prejudice  to  the  rights  of  others,  or 
by  saving  their  rights;  but,  when  a  determi- 
nation of  the  controversy  cannot  be  had 
without  the  presence  of  other  parties,  the 
court  may  order  them  to  be  brought  in  or 
dismiss  the  action  without  prejudice." 

[7]  The  words  of  the  section  that  "a  com- 
plete determination  of  the  controversy  can- 
not be  had  without  the  presence  of  other 
parties"  means  that  there  are  persons  who 
are  not  parties  and  whose  rights  must  be 
settled  before  those  of  the  parties  to  the  suit 
can  be  determined.  Under  the  above  sec- 
tion, if  the  court  could  do  justice  as  between 
the  parties  to  this  action  without  prejudic- 
ing the  rights  of  others  or  by  saving  such 
rights,  it  may  proceed  to  do  so.  It  is  not 
shown  how  or  in  what  manner  upon  the 
facts  here  alleged  the  plaintiff  in  error  or 
the  other  wards  could  be  prejudiced.  The 
amount  due  her  from  the  guardian's  estate 


had  been  fixed  and  determined  by  the  dis- 
trict court  of  Rosebud  county,  Mont,  in  its 
judgment  on  the  accounting.  We  see  no 
reason  upon  an  allegation  of  the  conversion 
of  the  entire  trust  property  why  she  should 
not  be  permitted  to  maintain  her  action  on 
the  bond  for  her  claim  was  several. 

[J]  The  aggregate  liability  to  the  wards, 
whether  recovered  jointly  or  severaUy,  could 
not  exceed  the  penalty  of  $4,800  fixed  in  the 
bond  and  interest  from  the  demand.  Trump- 
ler  V.  Cotton,  109  Cal.  250,  41  Pac.  1033.  We 
are  of  the  opinion  that  the  petition  states  a 
cause  of  action,  and  that  the  court  of  Sheri- 
dan county  had  jurisdiction. 

[I]  5.  The  second  defense  set  up  in  the 
amended  answer  pleaded  that  the  defendant 
in  error,  Clara  E.  Parker,  formerly  Marks, 
attained  her  majority  and  became  an  adult 
in  June,  1903,  under  sections  10  and  12  of 
the  Civil  Code  of  the  state  of  Montana  (now 
sections  3584  and  3586  of  the  Rev.  Codes  of 
that  state,  and  which  are  set  out  in  full  in 
the  answer)  having  then  reached  the  age  of 
eighteen  years,  and  that  the  guardianship 
ended  as  to  her  at  that  time.  The  former 
section  defines  minors  as  (1)  males  und»  21 
years  of  age  and  (2)  females  under  18  yearn 
of  age,  and  the  latter  section  declares  all 
other  persons  as  adults.  The  following  stat- 
ute of  limitations  is  alleged  to  have  been 
then  and  ever  since  in  force  in  that  state, 
to  wit:  "No  action  can  be  maintained  against 
the  sureties  on  any  bond  given  by  a  guardian 
unless  it  be  commenced  within  three  years 
from  the  discharge  or  removal  of  the  guar- 
ian ;  but  if  at  the  time  of  such  discharge  the 
person  entitled  to  bring  such  action  is  under 
any  legal  disability  to  sue,  the  action  may 
be  commenced  at  any  time  within  three 
years  after  such  disability  is  removed." 
Sections  3055  and  3056,  Code  of  Civil  Pro- 
cedure (sections  7812  and  7813,  R.  C.  Mont 
1907).  It  is  further  alleged  "that  the  cause 
of  action  contained  in  the  amended  petition 
Is  barred  by  the  law  hereinbefore  quoted." 
Upon  objection  the  court  refused  to  permit 
any  evidence  In  support  of  this  defense.  The 
ruling  was  correct.  The  allegation  was  a 
legal  conclusion,  and  not  of  an  Issuable  fact. 
To  avail  himself  of  the  defense,  the  pleader 
should  have  pleaded  facts  which  would 
bring  his  case  within  the  provision  of  the 
statute.     13  Ency.  PI.  &  Pr.  214. 

[10]  It  is  not  alleged  nor  does  it  appear 
when  the  action  was  commenced.  The  an- 
swer to  the  amended  petition  mentions  In  no 
way  when  the  action  was  commenced,  nor 
are  any  facts  pleaded  from  which  it  can  be 
gathered.  The  pleading  was  insufficient  un- 
der all  the  authorities.  Pinkham  v.  Pink- 
ham,  61  Neb.  am  85  N.  W.  285;  Scroggln  v. 
Natural  Lumber  Co.,  41  Neb.  195,  50  N.  W. 
548;  Spanish  Fork  v.  Hopper,  7  Utah,  235, 
26  Pac.  204;  Tunnel  Co.  v.  Stranahan,  31 
Cal.  394;  Caulfield  v.  Sanders,  17  Cal.  571; 
Schrieber  t.  Goldsmith,  39  Misc.  Rep.  381,  79 
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N.  Y.  Supp.  848;  Satterlund  t.  Seal,  12  N. 
D.  122,  95  N.  W.  618;  Pom.  Code  Rem. 
(3d  Ed.)  713;  Bno  v.  Diefendorf,  102  N.  Y. 
720,  7  N.  E.  798;  iLlncoln  v.  Thompson,  75 
Mo.  C13;  25  Cyc.  1406.  The  pleading  can- 
not be  aided  nor  the  proper  allegation  which 
has  been  omitted  be  supplied  by  going  to  the 
.summons  to  ascertain  when  the  action  was 
commenced.  Savings  Ass'n  t.  Clause,  13 
Wyo.  166,  78  Pac.  708.  In  the  case  before 
us  the  original  petition  was  superseded  by 
the  amended  petition,  and  Is  not  brought  in- 
to the  record.  Lane  v.  Choctaw,  19  Okl.  324, 
91  Pac.  883;  Zaegal  v.  Kuster,  51  Wis.  31, 
7  N.  W.  781;  Smith  v.  City  of  Janesvllle,  52 
WK  680,  9  N.  W.  780;  Taylor  t.  Union  Pa- 
cific Ry.  Co.  (C.  C.)  123  Fed.  155;  25  Cyc. 
1409.  The  answer  speaks  only  from  Its  date. 
The  statute  of  limitations  Is  new  matter 
constituting  an  affirmative  defense,  and  the 
facts  must  be  pleaded  as  such,  and  not  as 
mere  conclusions  of  law  or  Inferences  of 
fact  Uiwn  this  state  of  the  answer  and  at 
the  trial  the  defendant  offered  In  evidence 
sections  7812  and  7813,  Code  of  Montana, 
and  the  court  sustained  objection  thereto, 
whereupon  the  plaintiff  In  error  asked  per- 
mission to  amend  his  second  defense,  and  In 
connection  therewith  renewed  Its  offer  to 
prove  the  aforesaid  sections  of  the  statute 

■  of  Montana.  The  court  refused  permission 
to  amend  so  as  to  show  that  the  cause  of 
action  set  forth  in  the  amended  petition  did 
not  accrue  within  three  years  prior  to  the 
commencement  of  the  action. 

Exceptions  were  taken  to  all  these  rulings, 
and  they  may  be  considered  together.  The 
case  was  tried  at  the  regular  June,  A.  D. 
1909,  term  of  the  district  court  of  Sheridan 
county  on  September  20th  and  21st  of  that 
year,  and  on  the  last-mentioned  day  the 
Judgment  here  Involved  was  rendered.  As- 
suming that  the  motion  for  a  new  trial  was 
filed  within  the  time  allowed  by  statute 
(section  4603,  Comp.  Stat.  1910),  it  was  not 
ruled  upon  until  the  following  December, 
1909,  term  of  that  court,  when  It  was  over- 
ruled, and,  on  application  of  the  plaintiff  in 

■  error,  It  was  given  to  and  Including  March 
15,  1910,  within  which  to  reduce  its  excep- 
tions to  writing  and  present  Its  bill  of  excep- 
tions for  allowance.  The  bill  was  presented, 
allowed,  and  signed  on  March  15,  1910,  and 
ordered  to  be  made  a  part  of  the  record 
of  the  then  regular  I>ecember,  A.  D.  1909, 
term.  By  section  4594,  Comp.  Stat.  1910, 
"an  exception  is  an  objection  taken  to  a 
decision  of  the  court  upon  a  matter  of  law." 
Section  4595  Is  as  follows:  "A  party  ob- 
jecting to  the  decision  must  except  at  the 
time  the  decision  Is  made;  and  time  may 
l>e  given  to  reduce  the  exception  to  writing, 
but  not  beyond  the  first  day  of  the  next 
succeeding  term."  It  is  here  conceded  that 
the  exceptions  were  pro|)erly  taken  at  the 
time,  but  It  Is  contended  that  they  nor  either 

-of  them  have  been  preserved  In  the  record 


so  as  to  entitle  them  to  consideration  here. 

[11]  The  question  thus  raised  Is  whether 
a  motion  for  new  trial  filed  at  the  term 
when  the  trial  was  had  and  Judgment  ren- 
dered and  not  ruled  upon  until  the  succeed- 
ing term  carries  with  It  all  exceptions  taken 
during  the  trial  so  that  time  given  for 
reducing  exceptions  to  writing  at  the  time 
the  motion  Is  ruled  upon  includes  or  may 
properly  Include  the  exceptions  taken  at  the 
trial  during  the  preceding  term.  Counsel 
for  defendant  In  error  cite  cases  from  Ohio, 
Nebraska,  and  Kansas  upon  a  statute  like 
ours  sustaining  their  contention.  But  we 
think  It  unnecessary  to  decide  this  question. 
As  already  stated,  the  trial  court  correctly 
sustained  the  objection  to  the  Introduction 
of  evidence  in  support  of  the  second  defense. 
The  application  to  amend  occurred  during 
the  trial,  and  It  was  proposed  thereby  to 
insert  an  allegation  of  fact  not  embraced 
within  the  answer  at  the  time.  Our  statute 
provides  that  "the  party  applying  to  amend 
during  the  trial  shall  be  required  to  show 
that  the  amendatory  facts  were  unknown 
to  him  prior  to  the  application,  unless  In 
its  discretion  the  court  shall  relieve  him 
from  so  doing."  Comp.  Stat  1910,  §4437. 
No  such  showing  as  thus  required  was  made 
in  connection  with  the  application  to  amend, 
nor  does  it  appear  that  the  court  relieved 
the  party  from  making  such  showing.  The 
defendant  was  therefore  not  entitled  as  of 
right  to  amend  its  answer  as  proposed  upon 
the  trial.  Halleck  y.  Bresnahen,  3  Wyo.  73, 
2  Pac.  537. 

[12]  6.  It  Is  also  urged  that  the  sureties 
on  the  bond  which  was  given  by  the  deceased 
guardian  prior  to  the  one  in  suit  should 
have  been  made  parties  to  this  suit.  Upon 
the  allegations  and  proof  the  devastavit 
occurred  subsequent  to  the  giving  and  ap- 
proval of  the  bond  in  suit;  and  the  order 
allowing  and  approving  the  bond  here  sued 
on  declared  that  it  was  so  allowed  and 
filed  in  lieu  of  the  former  bond,  and  that  the 
sureties  on  each  bond  were  discharged  and 
exonerated  from  further  liability.  It  was 
not  necessary,  therefore,  to  make  them  par- 
ties. Further  than  that  the  objection  was 
waived  by  falling  to  raise  it  by  demurrer 
or  answer. 

The  Judgment  will  be  affirmed. 

Afilrmed. 

BEARD,  C.  J.,  and  POTTER,  J.,  concur. 

POTTER,  J.  (concurring).  The  questions 
Involved  are  important,  and  the  one  relating 
to  the  Jurisdiction  of  a  district  court  of  this 
state  to  entertain  the  action  at  all  does  not 
seem  to  have  been  decided  in  any  case 
presenting  the  same  facts,  but  there  «re 
several  reported  cases  which  by  analogy 
are  In  point,  and  suggest  the  principle  upon 
which  the  jurisdictlou  may  and  ought  to 
be  sustained.    I  desire,  therefore,  to  record 
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as  briefly  as  possible  some  of  the  reasons 
for  my  concurrence,  though  I  do  not  un- 
derstand that  my  views  differ  in  any 
material  respects  from  those  of  either 
of  my  Associates,  but  believe  that  we  are 
of  one  mind  as  to  the  controlling  reasons  for 
the  conclusions  announced.  What  I  shall  say 
is  intended  to  apply,  also,  to  the  case  of  the 
same  plaintiff  In  error  against  Ira  W.  Nash, 
as  guardian  of  Jennie  Mabel  Simpson,  so 
far  as  the  matters  discussed  are  involved 
in  that  case,  and  will  to  that  extent  explain 
my  concurrence  in  the  opinion  and  conclu- 
sion therein. 

The  objection  to  the  Jurisdiction  of  the 
court  to  entertain  the  action  presents,  I 
think,  the  principal  question  In  the  case. 
Upon  an  examination  of  the  authorities,  in- 
tended to  be  exhaustive,  and  a  consideration 
of  the  principles  relating  to  the  subject  as 
applicable  to  the  facts  of  the  case,  we  are 
all  convinced  that  the  objection  to  Juris- 
diction cannot  be  sustained  upon  any  rea- 
sonable ground.  First,  as  to  the  necessity 
for  a  previous  accounting,  and  the  general 
rule  requiring  an  accounting  and  settlement 
of  the  guardian's  accounts  in  the  court 
where  he  was  appointed  as  a  condition 
precedent  to  an  action  upon  his  bond.  The 
theory  upon  which  that  rule  is  based  is  said 
to  be  that  It  is  the  policy  of  the  law  to 
hold  the  remedy  on  the  official  bond  in  a 
court  of  law,  subject  to  the  action  of  the 
tribunal  established  to  adjust  the  accounts 
of  the  party  who  by  his  default  is  alleged 
to  have  forfeited  his  bond.  21  Cyc.  242. 
And  it  fellows  the  rule  early  applied  to  suits 
upon  the  bonds  of  executors  and  adminis- 
trators. The  rule  was  held  not  to  be  ap- 
plicable to  a  guardian's  bond  in  Call  v. 
Ruffln,  5  Va.  333;  but  by  the  weight  of 
authority  It  seems  to  be  now  held  to  apply 
to  a  suit  upon  such  bond.  It  is  at  once 
apparent  that  there  must  be  exceptions  to 
the  rale  when  we  consider  the  reason  for 
Its  adoption.  Rules  of  law  regulating  civil 
actions  are  not  promulgated  to  defeat  Justice, 
or  to  render  its  administration  difficult  or 
inconvenient,  Imt  to  reasonably  aid  in  pro- 
tecting and  enforcing  rights ;  and  It  is  a 
familiar  principle  that  courts  will  not  re- 
quire the  doing  of  a  useless  thing  before 
proceeding  to  enforce  a  right,  and  certainly 
an  imiwssible  thing  will  not  be  required. 
It  is  not  show^n  that  under  the  laws  of 
Montana  the  administratrix  of  the  deceased 
guardian's  estate  would  have  been  permitted 
as  of  right  or  otherwise  to  render  an  ac- 
count in  the  guardianship  proceedings,  or 
that  she  could  have  been  cited  to  render 
such  an  account,  and  there  is  nothing  in 
our  statutes  Justifying  the  presumption  of 
the  existence  of  such  a  law.  On  the  con- 
trary, it  appears  that  an  ordinary  action 
was  allowed  to  be  maintained  In  that  state 
by  the  ward  who  had  attained  her  majority 
against  the  administratrix  to  recover  a  Judg- 
ment against  the  estate  for  the  amoimt  of 


the  guardian's  Indebtedness  to  her  at  the' 
time  of  bis  death.  It  is  held  in  California 
that  an  executor  of  a  deceased  guardian 
lias  no  authority  under  the  laws  of  that 
state  to  present  the  guardian's  account  to  a* 
court  of  probate.  Miller  v.  Ash,  150  C«l. 
544,  105  Pac.  600.  And  counsel  for  plaintiff 
in  error  state  in  their  brief  that  the  probate 
code  of  Montana  Is  largely  taken  from 
California.  It  is  also  held  in  the  case  cited' 
that  it  Is  not  necessary  that  there  should 
have  been  an  action  for  accounting  aguiust 
the  executor  as  a  condition  precedent  to 
maintaining  a  suit  to  establish  a  claim  by 
the  ward  against  the  guardian's  estate.  The 
guardian  is  dead,  and  his  estate  is  insolvent. 
If  not  impossible,  it  would  be  at  least  a 
useless  proceeding  to  go  through  the  form 
of  attempting  an  accounting  and  settlement 
of  the  affairs  between  the  guardian  and 
ward  in  the  original  guardianship  proceed- 
ings in  the  absence  of  a  report  of  the  trans- 
actions of  the  guardian  or  authority  to- 
exact  from  any  one  the  filing  of  such  a 
report,  especially  where  under  the  circum- 
stances the  whole  matter  can  as  well  l>e 
determined,  and  with  as  much  protection 
to  all  parties,  in  a  suit  for  accounting  or 
upon  the  bond.  The  authorities  cited  by 
Judge  Scott  on  this  question  as  well  as  many 
others  are  clear  and  announce  we  think  a 
reasonable  proposition  as  a  proper  exception 
to  the  general  rule  upon  the  facts.  It  was 
well  said  In  Mitchell  v.  Kelly,  82  Kan.  1,. 
107  Pac.  782,  136  Am.  St  Rep.  97,  In  con- 
sidering an  action  like  the  one  at  bar,  and 
the  objection  that  a  settlement  of  the  guards 
ian's  accounts  In  the  probate  court  is  a 
condition  precedent  to  recovery  against  the 
surety:  "The  guardian  used  up  the  money 
of  his  Infant  wards,  is  dead,  and  left  no 
estate  from  which  they  may  be  reimbursed. 
His  sureties  must  pay,  and  the  enforcement 
of  their  liability  ought  not  to  be  fettered 
by  rules  based  upon  any  considerations  ex- 
cept those  of  substance." 

Second,  as  to  the  right  to  maintain  the 
action  In  this  state.  It  does  not  appear 
that  the  laws  of  Montana  provide  a  special 
remedy  on  the  bond  or  a  8i>eclal  proceeding 
for  enforcing  the  liability  thereon  which 
would  exclude  the  general  Jurisdiction  of  a 
court  of  law  or  equity.  The  district  court 
in  which  the  suit  was  brought  has  full  and 
complete  law  and  equity  powers;  aud  lu 
this  state  the  distinctions  between  actloua 
at  law  and  suits  in  equity,  and  the  forms 
of  all  such  actions  and  suits  formerly  ex- 
isting, are  abolished,  aud  but  one  form  of 
action  is  substituted,  called  a  "civil  action." 
The  district  court,  therefore,  has  Jurisdiction 
of  the  subject-matter,  unless  Jurisdiction  of 
an  action  of  this  kind  upon  the  facts  exist» 
only  in  the  courts  of  the  state  wherein 
the  guardian  was  appointed.  The  ward.<i 
removed  to  this  state,  the  plaintiff  here  is 
of  age,  and  a  guardian  was  appointed  iu 
the  state  by  the  proper  court  for  the  minor 
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ward  represented  in  the  otiber  case.  Had 
the  guardian  also  lived  and  removed  to 
this  state  wltb  tibe  pr(^)erty  of  tlie  wards 
or  its  proceeds,  or  before  or  after  coming 
bere  bad  sold  the  property  and  converted 
the  proceeds  to  his  own  use,  It  Is  well 
settled  by  the  authorities  that  he  could  have 
been  sued  and  compelled  to  account  in  the 
courts  of  this  state.  21  Cyc.  272;  Mc- 
Namara  v.  Dwyer,  7  Paige  (N.  Y.)  239,  32 
Am.  Dec.  627;  Moore  v.  Hood,  9  Eich.  Kq. 
(S.  C.)  311,  70  Am.  Dec.  210;  Plcliering  v. 
De  Rochemont,  45  N.  H.  67;  Leverlch  v. 
Adams,  15  La.  Ann.  310.  And  in  the  case  of 
Moore  V.  Hood,  supra,  the  action  was  held 
maintainable  against  the  guardian  and  his 
sureties.  The  same  rule  applies  under  like 
circumstances  In  the  case  of  an  executor  or 
administrator,  notwithstanding  a  contrary 
statement  in  section  514b  of  Story's  Con- 
flict of  Laws.  Such  a  suit  against  an  exec- 
utor and  administrator  Is  held  maintainable 
upon  the  theory  that  It  Is  not  an  action 
against  one  In  his  official  capacity,  but 
against  one  who  bag  withdrawn  himself 
from  the  court  having  power  over  him,  and 
Is  unlawfully  in  possession  of  property 
which  Is  to  be  protected  or  adjudged  to  its 
lawful  owner.  1  Woemer's  Amer.  Law  of 
Admn,  §164;  8  Ency.  PI.  &  Pr.  715;  Mc- 
Namara  v.  Dwyer,  supra;  Falke  v.  Terry, 
32  Colo.  85,  75  Pac.  425;  Tunstall  v.  Pol- 
lard's Adm'r,  38  Va.  1;  Cureton  v.  Mills, 
13  S.  C.  409,  36  Am.  Rep.  700;  Patton  v. 
Overton,  8  Humph.  (Tenn.)  192;  Greenbood 
T.  Greenbood,  143  Ala.  440,  39  South.  299; 
Colbert  v.  Daniel,  32  Ala.  314;  Kennlngham 
V.  Kennlngham's  Ex'r,  139  Ky.  666,  71  S.  W. 
497;  Cutrer  v.  State  of  Tennessee  (Miss.) 
54  South.  434. 

AIcNamara  v.  Dwyer,  supra,  Is  recognized 
as  the  leading  case  on  this  subject.  In  that 
case  It  Is  alleged  that  Dwyer  bad  been  appoint- 
ed administrator  of  an  estate  in  Ireland,  that 
be  had  converted  a  large  amoimt  of  the  per- 
sonal estate  into  money,  brought  it  Into  the 
state  of  New  York,  and  misapplied  It  in  pri- 
vate speculation.  The  suit  was  by  an  heir  for 
an  accounting  and  distribution  of  the  estate. 
In  the  opinion  by  Chancellor  Walworth  sus- 
taining the  right  to  maintain  the  suit  in 
New  York  it  was  said:  "Certainly,  if  a 
guardian  appointed  in  one  of  our  sister 
states  should  come  Into  this  state  with  the 
property  of  his  ward,  or  after  be  bad 
squandered  the  same,  or  appropriated  it  to 
bis  own  use,  In  the  state  where  he  received 
bis  appointment,  there  could  be  no  reason- 
able doubt  as  to  the  jurisdiction  of  the 
court  to  compel  him  to  account  for  and  pay 
over  to  his  ward  what  was  justly  due 
according  to  the  laws  of  the  state  in  which 
be  assumed  the  trust.  And  I  confess  I  see 
no  reasons  for  giving  such  a  remedy  here, 
in  tbe  case  supposed,  which  would  not  be 
equally  applicable  to  tbe  case  of  an  executor 
or  administrator  coming  Into  this  state  and 
Irlnging  with  bini  the  property  which  bad 


been  confided  to  him  as  trustee  for  tWe  cred- 
itors or  next  of  kin  of  the  decedent" 

Moore  V.  Hood,  supra,  was  a  case  brought 
against  a  guardian  and  his  surety  by  the 
wards  for  an  accounting  under  the  following 
circumstances:  Hood  was  appointed  guard- 
ian by  a  court  in  North  Carolina,  and  there 
applied  for  and  obtained  an  order  of  sale 
of  the  property  of  the  wards,  and  sold  the 
same.  The  Jurisdiction  of  the  court  In  South 
Carolina  to  entertain  the  action  was  chal- 
lenged. The  court  by  Wardlow,  Chancellor, 
said:  "The  objection  to  the  Jurisdiction  of 
the  court  presented  by  the  third  ground  of 
appeal  lacks  even  plausibility.  The  suit  is 
for  account  by  wards  against  their  guardian 
and  his  surety,  who  had  also  been  executors 
of  the  estate  from  which  the  property  of  the 
plaintiffs  now  In  controversy  was  derived; 
and  account  .Is  one  of  the  most  general 
beads  of  jurisdiction  In  this  court,  and  most 
commonly  exercised,  as  in  the  present  in- 
stance, in  suits  by  beneficiaries  against  trus- 
tees. It  is  Immaterial  that  the  trustee  here 
was  Invested  with  his  powers  and  duties  by 
a  foreign  tribunal;  for  surely  his  fiduciary' 
relation  Is  not  terminated  by  removal  of 
himself  and  the  trust  funds  beyond  the  lira- 
its  of  the  state  In  which  he  was  appointed. 
It  would  disgrace  the  courts  of  any  civilized 
country  to  afford  Immunity  to  a  trustee  who 
fled  to  their  jurisdiction  that  be  might  em- 
bezzle the  funds  committed  to  his  trust. 
This  suit  Is  not  on  the  bond  of  defendant 
as  the  gist,  such  as  an  action  of  debt,  which 
can  be  prosecuted  only  In  the  court  of  com- 
mon pleas.  It  is  a  bill  for  account,  In  which 
the  bond  is  used  merely  as  collateral  evidence 
of  the  defendant's  liability."  The  case  of 
Lererich  v.  Adams,  supra,  involved  tbe  fol- 
lowing facts:  The  plaintiff  sued  as  curator 
or  guardian  of  a  minor.  Adams,  who  had 
married  the  mother  of  tbe  minor,  had  been 
appointed  the  minor's  guardian  by  a  court  In 
Mississippi,  where  be  resided  at  tbe  time. 
Thereafter  he  removed  with  bis  wife  to 
Louisiana,  thereby  changing  the  domidl  of 
the  minor.  He  obtained  possession  of  cer- 
tain effects  of  his  ward,  and  it  was  sought 
to  charge  him  for  a  misapplication  thereof. 
Upon  the  contention  that  the  action  should 
be  prosecuted.  If  at  all,  against  him  and  bis 
surety  in  the  state  where  he  was  appointed, 
the  court  say:  "It  is  a  matter  of  no  moment 
In  this  case  whether  the  authority  granted 
by  the  Mississippi  courts  terminated  on  the 
removal  to  this  state  or  not ;  for,  if  he  con- 
tinued to  be  tutor,  he  was  bound  to  account 
under  our  law,  and  the  minor  became  entitled 
to  bis  tacit  mortgage  for  the  secui^lty  of  the 
trust.  If  the  otflce  terminated,  he  became 
a  negotiorum  gestor,  and  tlie  minor  w^as  also 
entitled  to  call  him  to  account.  ♦  *  •  It 
cannot  for  a  moment  be  admitted  that  a 
party  who  has  a  personal  demand  against 
another  shall  be  sent  to  a  foreign  state  or 
jurisdiction  for  redress."  In  Cutrer  v.  Ten- 
nessee, supra,  the  suit  was  brought  In  Mia- 
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slssippl  to  enforce  a  liability  upon  an  ad- 
ministrator's bond  given  in  Tennessee  for  an 
alleged  conversion  of  funds  by  the  adminis- 
trator. The  court  say:  "It  appears  from  the 
bUl  In  this  case,  which  bill  stands  confessed 
by  the  demurrer,  that  the  administrator 
Is  insolvent;  that  he  resides  in  this  state 
and  brought  the  funds  into  this  state  and 
converted  it  to  his  own  use;  that  two  solvent 
sureties  on  the  bond  live  in  this  state,  and 
the  third  surety  lives  in  Tennessee.  Wheth- 
er this  third  surety  Is  solvent  or  insolvent 
does  not  appear.  The  complainant  also  re- 
sides in  this  state.  Under  these  circum- 
stances, we  have  no  hesitancy  in  declaring 
that  the  courts  of  this  state  are  vested  with 
full  Jurisdiction  to  entertain  the  suit  to  re- 
cover this  fund,  and  there  is  a  multitude 
of  authority  to  this  effect.  To  hold  other- 
wise, as  is  said  in  many  of  the  cases  that  we 
shall  herein  cite,  would  often  result  in  a 
total  failure  of  justice,  a  resiUt  always  to 
be  shunned  by  the  courts."  A  suit  was 
brought  in  New  Hampshire  for  money  had 
and  received.  The  facts  as  well  as  the  con- 
clusion are  sufficiently  stated  In  parts  of 
the  opinion  which  will  be  quoted,  and  will 
show  the  application  of  the  case  to  the  point 
now  being  considered.  "Again,  it  is  objected 
that,  as  the  auditor's  report  shows  that  the 
money  was  received  by  defendant  in  trust 
and  as  guardian  for  said  Sophia,  no  action 
at  law  can  be  maintained  until  some  settle- 
ment of  accounts  as  trustee  or  guardian  is 
shown,  and  that  the  remedy  must  be  either  in 
the  court  of  probate  or  in  equity.  Any 
proceedings  in  a  court  of  probate  are  out 
of  the  question  here.  If  defendant  was  ever 
appointed  guardian  of  this  plaintiff,  Sophia, 
it  was  in  a  foreign  countrj*,  from  which 
both  the  guardian  and  ward  have  removed 
permanently.  Our  prob«»te  court  has  no  Ju- 
risdiction of  the  matter.  There  can  be  no 
doubt  that  the  most  appropriate  proceeding 
would  have  been  a  bill  in  e<iulty,  praying 
for  a  discovery,  and  also  for  an  account  In 
all  matters  where  defendant  had  received 
property  in  trust.  In  any  way,  for  the  plain- 
tiff, Sophia,  before  marriage  whether  as 
guardian,  as  bailiff,  or  as  receiver,  and  for 
all  services  rendered,  and  praying  for  a  de- 
cree for  the  payment  to  the  plaintiff  of  all 
sums  thus  found  due.  *  ♦  •  The  question 
here  Is  not  what  would  have  been  the  best 
course  for  these  plaintiffs  to  have  pursued, 
but  can  this  suit  for  money  had  and  received 
be  maintained  at  all?  •  *  ♦  In  Its  lead- 
ing features  this  trust  Is  very  ne«irly  like 
the  one  In  Case  v.  Holierts,  supra,  where  it 
was  held  that  an  action  for  money  had  and 
received  would  lie  to  recover  the  balance 
of  the  money  which  the  plaintiff  had  in- 
trusted to  the  defendant  for  a  partie\ilar  pur- 
pose, after  that  particular  oI)Ject  had  beed 
;icc(Hni)Iished  and  the  trust  ended.  In  this 
ciise.  as  In  many  others,  the  action  for  money 
)md  and  recpive<l  Is  In  the  nature  of  a  bill 
in  equity.     »     •     •     When  the  declaration 


in  this  case  Is  amended  so  as  to  corresimnd' 
with  the  specification  and  proof,  which 
amendment  may  be  allowed  on  terms,  the- 
plaintiffs  may  maintain  their  action  for  mon- 
ey had  and  received  to  recover  whatever 
money  remains  In  defendant's  hands,  which 
upon  a  fair  settlement  belongs  to  plaintiffs. 
Pickering  v.  De  Rochemont,  45  N.  H.  67. 

It  being  the  well-settled  rule,  then,  that.  If 
the  guardian  had  lived  and  removed  to  this- 
state,  he  could  have  been  called  to  account 
In  the  courts  of  this  state  for  the  property 
of  the  ward  converted  by  him  to  his  own 
use,  there  appears  to  be  no  substantial  rea- 
son for  holding  that  a  different  rule  must 
prevail  when  he  is  dead  as  to  a  suit  brought 
against  the  surety  on  his  bond  who  resides 
here  or  is  amenable  to  the  process  of  our 
courts.  And  in  Cutrer  v.  Tennessee,  supra, 
it  was  held  that  the  same  reasons  which 
warrant  the  suit  against  the  administrator 
apply  to  suits  against  the  sureties  on  his 
bond.  In  the  case  of  Carpenter  v.  Soloman 
(Tex.)  14  S.  W.  1074,  it  was  held  that,  upon 
the  termination  of  the  guardianship  of  a 
female  ward  by  her  marriage,  she  could  sue 
upon  the  guardian's  bond  in  the  county  of 
his  residence,  though  he  was  appointed  guard- 
Ian  by  the  court  In  another  county,  and  bad 
not  been  formally  discharged  by  that  court. 
The  court  say:  "Appellant  Cora,  upon  her 
marriage,  was  no  longer  a  ward  of  the  appel- 
lant Soloman,  and  could  sue  him  in  any 
court  having  Jurisdiction  of  the  amouut  for 
the  recovery  of  money  belonging  to  her, 
which  he  had  obtained  by  virtue  of  said 
guardianship,  without  regard  to  whether  or 
not  he  had  been  formally  discharged  by  the 
court  having  Jurisdiction  of  said  guardian- 
ship." That  case  is  in  point  here  to  the  ex- 
tent that  it  sustains  the  right  to  maintain 
the  action  upon  the  guardian's  bond  in  any 
court  having  Jurisdiction  of  an  action  of  that 
character  and  of  the  amouut  Involved;  and 
that  It  was  not  necessary  to  sue  In  the  coun- 
ty where  the  guardian  was  appointed.  I 
conclude,  then,  upon  this  question  that,  if 
the  guardian  had  been  alive  and  resided  In 
this  state,  he  and  his  sureties  might  have 
been  sued,  upon  the  facts  alleged  and  shown 
in  this  ctise.  In  this  state,  In  the  district 
court  within  the  county  wherein  Jurisdiction 
of  the  person  could  have  been  properly  oIh 
taiued,  and,  that  the  guardian  being  dead, 
the  suit  may,  under  the  circumstances,  be 
maintained  In  this  state  against  the  surety. 

With  reference  to  the  Judgment  obtained 
by  Mrs.  Parker  in  Rosebud  county,  Mont..  I 
have  this  to  say:  As  already  stated,  a  show- 
ing of  a  previous  acco»inting  in  the  court 
which  appointed  the  guardian  or  in  any  oth- 
er court  of  the  same  state  was  not  neces- 
sary as  preliminary  to  the  right  to  maintain 
this  action.  But  the  fact  that  said  Judg- 
ment had  been  secured  against  the  adminis- 
tratrix of  the  estate  of  the  deceased  guard- 
ian was  alleged  In  the  petition,  and.  so  far 
as   the   surety   would  have   been   benefited. 
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by  a  previous  accounting,  It  would  seem 
tbat  no  more  could  be  Insisted  upon  than 
was  done  by  establishing  the  claim  against 
the  guardian's  estate  through  the  Judgment 
of  a  competent  court  21  Cyc.  242.  The  trial 
court  api>ear8  to  have  held  the  plaiutltf 
bound  by  that  judgment  by  limiting  her  re- 
covery to  the  amount  thereof  with  interest.  I 
agree  tnat  the  surety  was  also  bound  there- 
by to  the  same  extent  that  it  would  have 
been  bound  by  the  final  result  ascertained 
and  declared  upon  an  accounting  In  the  guard- 
ianship proceeding,  or  in  a  suit  against  the 
guardian  for  the  same  purpose.  But  the 
plaintiff  produced  other  evidence  In  support 
of  her  claim  which  would  have  sustained 
a  finding  in  an  amount  at  least  equal  to  the 
amount  of  the  Judgment. 


UNITED  STATES  FIDELITY  ft  GUARAN- 
TY (X).  V.  NASH. 
(Supreme  Court  of  Wyoming.     Feb.  17,  1912.) 

1.  Guardian  and  Wabd  (§  179*)— Bond— 
Liability   or    Surbtt  — Conditions   Pbe- 

CEDENT. 

In  an  action  at  law  against  a  surety  on  a 
gnardian's  bond  given  in  another  statp,  it  ap- 
peared that  the  guardian  had  converted  the  es- 
tate of  the  ward;  that  he  had  died  insolvent, 
and  that  his  estate  was  unable  to  pay  any  part 
of  the  amount  converted ;  that  the  ward  was 
unable  to  produce  any  of  the  guardian's  vouch- 
ers or  receipts;  and  that  neither  the  guardian, 
his  estate,  nor  the  surety  had  paid  any  part 
of  the  amount.  It  did  not  appear  that  the  en- 
forcement of  the  bond  in  the  state  where  it 
waa  given  would  be  in  any  way  different  from 
its  enforcement  in  this  state.  Held,  that,  al- 
though, in  general,  before  an  action  can  be 
maintained  against  a  surety,  the  liability  of 
the  gnardian  must  be  established  either  by  an 
accounting,  or  by  a  separate  action  against 
him,  a  sufficient  excuse  for  omitting  such  ac- 
counting or  action  against  the  guardian  was 
shown  in  this  case,  and  hence  the  action  was 
maintainable. 

[Ed.  Note. — For  other  cases,  see  Guardian 
and   Ward,  Dec.   Dig.  i  179.*] 

2.  CotJBTS  (§  158^1,*  New,  vol.  12.  Key  No. 
Series)  —  Jurisdiction  —  Transitory  Ac- 
tions. 

The  cause  of  action  against  the  surety  be- 
ing transitory,  such  action  might  be  maintain- 
ed^ in  any  court  of  competent  jurisdiction  in 
this   state,  such  as  a  district  court. 

3.  Guardian  and  Ward  (J  173*)— Bond- 
Liability— Extent. 

Under  a  bond  given  by  a  guardian  running 
to  three  wards  jointly,  whose  interest  in  the 
trust  property  are  equal,  in  the  absence  of  any 
■pecinl  circumstances  making  the  liability  to 
the  wards  unequal,  the  liability  of  the  surety 
to  each  ward  is  limited  to  one-third  of  the 
amount  of  the  penalty. 

[Ski.  Note.— For  other  ca.ses,  see  Guardian 
and  Ward,  Cent.  Dig.  §§  57e-588;  Dec.  Dig. 
S  173.*] 

4.  Appeal  and  Erbob  (J  11.51*)— Disposition 
OF  Case— I'owEB  to  Modify— "Ebrob  Ap- 
PE.^KiNO  on  the  Record." 

The  recovery  of  a  judgment  against  a 
suret.v  on  a  guardian's  bond  for  an  amount  ex- 
ceeding the  limit  of  his  liability  is  an  error  ap- 
pearing on   the   record   within    the   meaning   of 


Cbmp.  St.  1910,  I  5109,  authorizing  the  Su- 
preme Court  to  modify  a  judgment  of  the  dis- 
trict court  for  errors  appearing  on  the  record. 
[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  H  4498-^506;    Dec.  Dig.  | 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2459.] 

Error  to  District  Court,  Sheridan  County; 
Carroll  H.  Parmelee,  Judge. 

Action  by  Ira  W.  Nash,  as  guardian  of 
the  estate  of  Jennie  Mabel  Simpson,  against 
the  United  States  Fidelity  &  Guaranty  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Moditied  and  affirmed. 

M.  a  Camplln,  G«orge  W.  Farr,  and  C.  R. 
Tisor,  for  plaintiff  in  error.  Burgess  ft 
Kutcber,  for  defeudant  In  error. 

SCOTT,  J.  This  action  was  commenced  in 
the  district  court  of  Sheridan  county  by  the 
defendant  in  error  against  the  plaintiff  in 
error  as  surety  upon  a  guardian's  tK>nd  to  re- 
cover the  value  of  the  ward's  property  al- 
leged to  have  been  wasted  and  converted  by 
the  guardian  to  his  own  use.  The  bond  sued 
on  is  the  same  one  involved  in  the  case  of 
U.  S.  Fidelity  ft  Guaranty  Co.  v.  Clara  E. 
Parker,  121  Pac.  531,  this  day  decided,  and 
was  given  by  George  A.  Marks  as  guardian, 
and  approved  in  the  district  court  of  Custer 
county  in  the  state  of  Montana  on  June  28, 
1902,  to  secure  Clara  E.  Marks,  J.  Mabel 
Marks,  and  James  R.  Marks,  minors  therein 
named.  Judgment  was  recovered  by  the 
guardian,  and  the  company  brings  the  case 
here  on  error. 

Upon  the  trial  the  defendant  objected  to 
the  admission  of  any  evidence  on  the  grounds, 
first,  that  the  petition  does  not  state  facts 
sufllcient  to  constitute  a  cause  of  action; 
and,  second,  tbat  tlie  district  court  of  Sheri- 
dan county  bad  no  jurisdiction  over  the  sub- 
ject-matter of  the  action.  This  objection 
was  overruled,  to  which  an  exception  was 
taken.  Thereupon  the  defendant  by  its  at- 
torneys stated  to  the  court  "that  in  view  of 
the  ruling  of  the  court  that  It  is  not  pre- 
pared to  go  into  the  trial  of  the  case,  and 
declines  to  go  into  any  accounting  under  the 
pleadings,  and  that  it  is  not  prepared  to  do 
80,  and  refused  to  participate  further."  This 
exception  and  the  motion  for  a  new  trial  and 
the  exception  to  the  order  overruling  the 
same  constitute  the  bill  of  exceptions  In  this 
case.  None  of  the  evidence  is  contained  in 
the  bill.  We  are  therefore  limited  in  our 
discussion  to  the  two  questions  raised  by  the 
objection. 

It  is  alleged  in  the  petition  that  Ira  W. 
Nash  waa  and  is  the  duly  apix)inte<l.  quali- 
fied, and  acting  guardian  of  the  estate  of 
Jennie  Mabel  SiniiLsun.  a  minor,  by  virtue 
of  letters  of  guardianship  issued  to  him  by 
the  dlstrh't  court  of  Sheridiin  county  on 
January  25.  1909 ;   that  prior  thereto,  and  in 
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July,  1900,  letters  of  guardianship  issued 
out  of  the  district  court  of  the  county  of 
Custer  in  the  state  of  Montana  where  the 
minors  named  In  the  bond  then  resided  and 
had  property  to  one  George  A.  Marks,  who  on 
or  about  July  7,  1900,  qualified  and  acted  as 
such  guardian  up  to  the  time  of  his  death, 
to  wit,  on  or  about  August  1,  1906;  that, 
after  such  appointment,  the  district  court  of 
Custer  county,  Mont,  by  its  order  required 
the  said  guardian  to  give  a  new  bond,  and 
on  April  17,  1902,  in  compliance  with  such 
order,  the  guardianship  bond  in  controversy 
with  George  A.  Marks  as  principal  and  the 
United  States  Fidelity  &  Guaranty  Co. 
(plaintiff  In  error)  as  surety  was  made,  ex- 
ecuted, and  delivered  to  said  minors;  that 
this  bond  was  approved  and  filed  on  June 
28,  1902,  and  the  sureties  on  the  previous 
bond  were  by  order  of  court  discharged 
from  further  liability;  that  Jennie  Mabel 
Simpson,  on  whose  behalf  this  suit  is 
brought,  is  the  same  and  identical  Jennie 
M.  Marks,  minor,  who  Is  mentioned  In  said 
bond  and  in  the  petition.  The  different  sec- 
tions of  the  statute  of  Montana  having  to  do 
with  guardian's  bonds,  and  the  power  of  the 
court  to  require  them  and  also  additional 
security  or  a  new  bond  when  such  require- 
ment is  deemed  advisable,  and  discharge  the 
existing  sureties  from  further  duties  and 
liability,  as  In  the  U.  S.  Fidelity  &  Guaranty 
Co.  V.  Parker,  121  Pac.  531,  this  day  decided, 
are  pleaded.  On  or  about  August  7,  1900, 
the  said  guardian  entered  into  the  possession 
of  the  estate  of  his  wards.  He  filed  but  one 
report  during  his  guardianship,  and  that  in 
June,  1902,  showing  the  condition  of  the 
estate  on  May  1,  1902,  at  which  time  accord- 
ing to  his  report  he  had  in  his  possession 
as  such  guardian  of  the  three  wards  named 
as  obligees  in  the  bond  the  following  prop- 
erty, viz. : 

172  hpad  cattle  and  calves  of  the  then 

value  of  $4,000 

Stallion  of  the  value  of 40 

4.5  head  range  horees  of  the  then  value  450 
Farm  implements  of  the  value  of 10 

Total    $4,500 

It  is  further  alleged  that  the  live  stock 
mentioned  In  this  reiwrt  propagated  and  in- 
creased In  number  and  value,  so  that  before 
the  death  of  the  said  guardian  on  or  about 
August  1,  1906.  the  interest  of  the  said  Jen- 
nie Mnbel  Simpson  in  and  thereto  amounted 
to  '$S.OOO,  and  that  between  June  28,  1902, 
and  the  date  of  his  death,  the  said  guardian 
sold  all  of  the  property  of  her  estate,  received 
the  proceeds  thereof,  to  wit,  $3,000,  and 
wrongfully  converted  the  same  to  his  own 
use  and  benefit,  and  has  failed  to  account  for 
the  same  or  any  part  thereof;  that  the  said 
Marks  died  on  or  about  August  1,  1906.  and 
that  his  estate  Is  now  and  was  at  the  time 
of  his  death  Insolvent,  and  did  not  nor  has 
it  assets  or  funds  with  which  to  pay  said 
$3,000  or  any  portion  thereof;    that  it  was 


and  is  impossible  and  Impracticable  to  have 
an  accounting  In  said  guardianship  matter 
prior  to  the  commencement  of  this  action, 
for  the  reason  that  there  was  and  is  no  one, 
unless  this  defendant,  who  could  render  an 
accounting  therein,  and  that  there  were  and 
are  no  receipts,  vouchers,  and  data  from 
which  an  accounting  could  be  had  in  said 
matter;  that  neither  the  estate  of  George 
A.  Marks,  deceased,  nor  the  said  defendant, 
nor  any  one,  has  paid  said  sum,  nor  any 
part  thereof,  though  demand  of  payment 
thereof  was  made  on  the  surety  company  on 
December  1,  1908.  Judgment  is  prayed  for 
the  sum  of  $3,000,  and  interest  at  8  per  cent, 
per  annum  from  the  date  of  the  demand.  Is- 
sue was  Joined,  and  the  case  was  tried  to 
the  court  without  a  Jury,  and,  upon  the  evi- 
dence, the  court  found  In  favor  of  the  de- 
fendant in  error  and  against  the  plaintiff 
In  error,  and  rendered  Its  Judgment  accord- 
ingly in' the  sum  of  $2,989.80,  including  In- 
terest,   together   with    costs. 

The  questions  with  reference  to  the  suffi- 
ciency of  the  petition  and  the  Jurisdiction  of 
the  court  involved  in  this  case  are  identical 
with  those  involved  in  the  case  of  the  U.  S. 
Fidelity  &  Guaranty  Co.  v.  Clara  E.  Parker, 
121  Pac.  531,  this  day  decided,  except  that 
here  upon  the  face  of  the  petition  there  has 
been  no  accounting  whatever  prior  to  this 
suit.  With  that  exception,  all  questions  here 
raised,  including  the  validity  of  the  bond 
and  the  right  to  maintain  a  several  action 
thereon,  were  there  Involved  and  decided  ad- 
versely to  the  contention  of  the  plaintiff  In 
error  here,  and  need  not  be  further  consid- 
ered. 

[1, 2]  The  case  here  upon  both  the  suffi- 
ciency of  the  petition  and  the  Jurisdiction  of 
the  district  court  of  Sheridan  county  to  en- 
tertain the  action  turns  upon  the  question 
of  the  Jurisdiction  of  the  domestic  court  to 
entertain  an  action  against  the  surety  upon 
the  bond  in  the  absence  of  an  accounting 
by  the  deceased  guardian  or  his  representa- 
tive to  the  district  court  of  Custer  county, 
Mont.  The  district  court  of  Sheridan  county 
Is  by  section  10  of  article  5  of  the  Constitu- 
tion vested  with  original  Jurisdiction  in  all 
causes  at  law  and  in  equity,  and  in  all  cases 
In  which  original  Jurisdiction  shall  not  have 
been  by  law  vested  exclusively  in  some  oth- 
er court.  Jurisdiction  to  appoint  guardians 
of  the  persons  and  estates  of  minors  Is  vest- 
ed in  that  court  by  section  5735,  Compiled 
Statutes,  and  the  powers  and  duties  of  such 
guardian  are  prescribed  by  chapter  381,  p. 
1343,  Comp.  Stat.  If  a  guardian  were  ap- 
pointed and  qualified  in  this  state  and  con- 
verted his  ward's  property  under  like  cir- 
cumstances as  alleged  in  the  i)etltion,  the 
rights  of  the  ward  arising  therefrom  con- 
ferred by  statute  in  this  state  would  be  Iden- 
tical with  the  same  rights  conferred  by  the 
statutes  of  Montana  In  the  case  here  pre- 
sented.   There  Is  nothing  here  pleaded  that 
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8bow8  that  the  enforcement  of  the  action 
on  the  bond  in  that  state  would  In  any  wise 
be  different  from  the  action  on  the  bond  In 
this  state.  If  upon  the  allegations  of  tbe 
petition  an  action  at  law  could  be  maintain- 
ed against  tbe  surety  on  the  bond  In  the 
courts  of  Montana,  then  such  cause  of  ac- 
tion is  transitory,  and  could  be  maintained 
in  any  court  of  competent  Jurisdiction  In 
this  state. 

The  question  here  la  not  when  and  under 
what  circumstances  a  court  of  equity  will 
entertain  an  action  for  an  accounting  by  a 
ward  against  his  guardian  independent  of 
the  court  of  primary  Jurisdiction,  but  wheth- 
er upon  the  facts  alleged  an  action  at  law 
can  be  maintained  against  the  surety  on  the 
guardian's  bond  without  a  previous  Judi- 
cial accounting.  In  discussing  the  question 
thus  presented,  we  do  not  refer  to  equitable 
defenses  authorized  under  our  Code,  but 
only  to  the  sufficiency  of  the  facts  alleged 
11  proven  or  admitted  to  authorize  a  recov- 
ery. It  is  the  general  rule  that,  before  an 
action  at  law  can  be  maintained  against  the 
sureties  upon  a  guardian's  bond,  the  devas- 
tavit must  be  established  by  separate  ac- 
tion against  the  guardian,  or  by  tbe  settle- 
ment of  his  account  in  the  court  of  his  ap- 
pointment. 21  Cyc.  241,  243.  There  are, 
however,  exceptions  to  this  rule  as  shown 
by  tbe  following  cases,  and  the  question 
here  Is  whether  the  facts  alleged  in  this  pe- 
tition bring  this  case  within  the  exceptions: 
Otto  V.  Van  Riper.  164  N.  X.  536,  58  N.  B. 
643,  79  Am.  St.  Rep.  673;  Kurz  v.  Hess, 
86  App.  Div.  528,  83  N.  Y.  Supp.  773;  Glr- 
vin  V.  Hickman,  21  Hun  (N.  Y.)  316,  319; 
State  V.  Humphreys,  7  Ohio,  224,  pt.  1;  State 
V.  Roeper,  82  Mo.  57,  63;  State  v.  Sleven, 
93  Mo.  253,  6  S.  W.  68,  3  Am.  St.  Rep.  526; 
MUler  V.  Kelsey  et  al.,  100  Me.  103,  60  Atl. 
717;  Robb  V.  Perry  (C.  C.)  35  Fed.  102; 
Mitdiell  V.  Kelly,  82  Kan.  1,  107  Pac.  782, 
136  Am.  8t.  Rep.  97  (S.  C.  Kans.,  March 
12,  1910). 

Otto  V.  Van  Riper  et  al.,  supra,  was  an 
action  against  the  sureties  upon  a  guard- 
ian's bond.  It  was  pleaded  as  a  defense 
that  tbe  guardian  was  dead,  and  that  no 
personal  representative  bad  been  appointed, 
and  that  neither  the  guardian  nor  bis  per- 
sonal representative  had  ever  been  called 
upon  to  account,  and  that  no  account  had 
ever  been  flled.  It  appeared  upon  the  trial 
that  subsequent  to  the  loss  of  tbe  ward's 
property  the  guardian  removed  to  another 
state  where  he  died  intestate,  leaving  no 
estate  whatever  In  either  state,  and  that  no 
personal  representative  had  ever  been  ap- 
pointed. The  court  say:  "Of  course,  it  was 
impossible,  under  these  circumstances,  for 
the  plaintiff  to  procure  a  Judicial  settle- 
ment of  the  account  between  herself  and 
her  guardian.  Tbe  form  of  this  action  is  in 
e<|alty.  and  tbe  demand  for  Judgment  is  that 
it  be  found  and  decreed  to  be  due  the  plniu- 
tiff  from  her  guardian  the  sum  of  money  re- 


ceived by  him  with  Interest  thereon,  and, 
further,  that  the  defendants  be  charged  as 
sureties  with  tbe  amount  so  found  due.  It 
Is  doubtless  the  general  rule  that  an  action 
cannot  be  maintained  against  the  sureties 
upon  the  bond  of  a  general  guardian  un- 
til proceedings  for  an  accounting  have  been 
had  against  tbe  guardian  and  bis  default 
established  therein.  Perkins  v.  Stimmel, 
114  N.  Y,  359  [21  N.  E.  729,  11  Am.  St. 
Rep.  659].  When  it  appears  that  an  ac- 
counting is  impossible  or  impracticable,  an 
action  in  equity  to  establish  the  extent  of  lia- 
bility and  charge  the  sureties  is  proper.  Long 
V.  Long,  142  N.  Y.  545  [37  N.  R  486];  Halght 
V.  Brlsbln,  100  N.  Y.  219,  3  X.  E.  74."  In 
Girvta  V.  Hickman,  21  Hun  (N.  Y.)  310,  319, 
the  ward,  having  attained  his  majority,  in- 
stituted suit  against  the  sureties  upon  bis 
guardian's  bond.  The  court  say:  "The  con- 
dition of  tbe  bond  in  suit  required  the  guard- 
ian, among  other  things,  to  'render  a  Just 
and  true  account  of  all  property  received 
by  him,  and  of  tbe  application  thereof,'  etc. 
•  *  ♦  And  again  to  faithfully  apply  said 
legacy,  ♦  •  •  and  account  for  the  same 
when  thereunto  required.  Ordinarily  an  ac- 
counting would  be  necessary  to  show  how 
much  of  the  money  or  property  of  the  ward 
received  by  him  remained  in  his  bauds  over 
and  above  what  he  had  'faithfully  applied.' 
But  the  complaint  here  alleges  (and,  upon  de- 
murrer, the  defendant  must  be  held  to  con- 
cede its  truth)  that  the  guardian  did  not 
faithfully  apply  the  said  legacy,  but  has 
wrongfully  converted  the  whole  of  it  (ex- 
cept the  sum  of  $17)  to  his  own  use.  The 
fact  being  concedeid,  tbe  extent  of  the  guard- 
ian's liability  is  fixed,  as  definitely  as  it 
could  be  by  an  accounting." 

State  V.  Roeper,  supra,  was  an  action  up- 
on a  guardian's  bond  instituted  after  the 
ward  reached  bis  majority.  At  page  63  of 
82  Mo.,  the  court  say:  "It  is  next  urged  by 
the  defendants  that  the  ward,  although  hav- 
ing attained  his  majority,  could  not  sue  on 
the  bond  of  his  guardian  until  a  final  settle- 
ment had  been  effected  in  the  probate  court. 
The  law  has  been  held  otherwise  In  several 
well-considered  cases  by  the  Court  of  Ap- 
peals. State  V.  Rosswaag,  3  Mo.  App.  5i)0; 
Klach  V.  Fassen,  3  Mo.  App.  5(12.  As  the 
guardian  in  this  case  was  insolvent  and  had 
delayed  his  final  settlement  beyond  the  prop- 
er time  for  it,  I  see  no  good  reason  in  de- 
nying to  the  ward  his  right  to  resort  to  the 
bond  for  the  purpose  of  obtaining  his  es- 
tate." 

Mitchell  V.  Kelly,  supra,  was  an  action  by 
a  guardian  against  tbe  administrator  of  a 
guardian  who  converted  his  ward's  property, 
became  insolvent,  and  died,  and  against  tbe 
surety  on  the  guardian's  bond.  It  was  held 
uijon  separate  demurrer  of  tbe  surety  that 
the  petition  stated  a  cause  of  action  against 
him,  and  that  tbe  action  could  be  maintain- 
ed against  him  notwithstanding  the  oliJe<-- 
tlon  that  there  had  been  no  settlement  of 
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the  guardian's  account  In  the  probate  court. 
The  court  say:  "The  guardian  Is  the  manag- 
ing agait  for  the  ward,  and  hla  duty  Is  pri- 
marily to  account  to  him  rather  than  to  the 
court  •  •  •  When  the  guardian  dies, 
the  trust  does  not  pass  to  his  executor  or 
administrator.  His  personal  representative 
stands  toward  the  ward  as  any  third  person 
having  money  or  property  of  the  ward  in  his 
possession,  •  *  *  and  no  substantial  rea- 
son la  apparent  why  the  new  guardian  may 
not  bring  his  action  in  the  district  court"  To 
the  same  efTect  in  principle  is  Davenport  v. 
Olmstead,  43  Conn.  67.  In  the  case  here  as 
against  the  demurrer  an  accounting  is  un- 
necessary upon  the  allegations  of  the  peti- 
tion. A  sufficient  reason  for  not  bringing 
the  action  for  a  balance  found  due  on  an 
accounting  is  alleged.  If  the  allegations  of 
the  petition  be  true,  and  they  must  be  taken 
as  such  in  testing  the  sufficiency  of  the  facts 
pleaded  to  constitute  a  cause  of  action,  then 
all  of  the  trust  estate,  Including  the  ward's 
share  which  amounts  to  the  sum  of  $3,000, 
was  converted  by  her  guardian,  George  A. 
Marks,  to  his  own  use,  notwithstanding  he 
bad  obligated  himself  by  the  terms  of  the 
bond  "to  faithfully  execute  the  duties  of  said 
trust  according  to  law,"  and,  upon  the  ex- 
piration of  bis  trust  to  "account  and  pay 
over  and  deliver  to  the  person  entitled  to 
the  same  all  money  or  other  property  that 
may  come  Into  the  hands  of  such  guardian," 
and  that  such  guardian  was  insolvent  at  the 
time  of  bis  death  and  his  estate  has  contin- 
ued to  be  Insolvent  and  unable  to  pay  any 
part  of  the  claim.  The  conversion  of  the  en- 
tire estate  fixes  the  liability  of  the  guardian 
at  the  time  of  his  death  as  definitely  as  it 
could  be  fixed  by  an  accounting.  Glrvln  t. 
Hickman,  supra.  The  insolvency  of  the  es- 
tate to  the  extent  that  none  of  the  liability 
could  be  realized  therefrom  and  the  inability 
of  the  defendant  In  error  to  produce  the 
guardian's  vouchers  and  receipts  If  any  were 
taken  were  also  sufficient  reasons  for  allow- 
ing the  maintenance  of  the  action  against  the 
surety  upon  the  guardian's  bond  In  the  ab- 
sence of  a  previous  accounting,  which  upon 
the  facts  alleged  was  impossible  and  imprac- 
ticable. State  T.  Roeper,  supra;  Otto  v.  Van 
Riper  et  al.,  supra;  Long  v.  Long,  supra; 
Halght  V.  Brisbln,  supra;  Davenport  v.  Olm- 
stead, supra.  The  ward  was  In  no  wise  to 
blame  for  the  existing  condition  and  the  Im- 
possibility or  Impracticability  of  rendering  an 
account  It  was  the  duty  of  the  guardian 
to  take  and  preserve  the  vouchers  and  re- 
ceipts so  that  they  might  be  produced  upon 
an  accounting,  and  to  render  such  account 
and  the  plaintiff  in  error  obligated  Itself  to 
her  that  the  guardian  would  do  so,  and  It 
cannot  now  be  heard  to  insist  that  an  Imprac- 
ticable or  impossible  thing  be  done  In  order 
to  fix  its  liability.  We  are  of  the  opinion  that 
the  petition  states  a  cause  of  action,  and  also 


that  it  could  be  maintained  In  any  court  of 
competent  Jurisdiction  In  the  state  of  Mon- 
tana wherein  the  action  accrued,  and  for 
that  reason  It  could  be  maintained  in  a  court 
of  like  Jurisdiction  In  this  state. 

[3]  It  is  urged  that  the  amount  of  the  r»- 
covery  for  which  Judgment  was  given  is  ex- 
cessive. The  evidence  Is  not  contained  ia.  the 
bill  of  exceptions.  While  the  petition  states 
a  cause  of  action,  does  it  state  a  cause  of 
action  against  the  company  for  the  amount 
claimed  and  for  which  Judgment  was  render- 
ed? The  same  wrong  which  is  made  the  basis 
of  this  action  would  constitute  a  cause  of  ac- 
tion on  the  bond  in  favor  of  each  obligee, 
and  the  aggregate  liability  of  the  surety 
thereon  excluding  interest  could  not  exceed 
the  amount  of  the  bond,  viz.,  $4,800.  The 
ward's  Interests  in  the  trust  property  were 
equal,  and  the  liability  of  the  surety  to  each 
ward  would,  in  the  absence  of  a  showing  to 
the  contrary,  be  equal.  Freedman  v.  YalUe 
(Tex.  Civ.  App.)  75  S.  W.  322  (June  6,  1903); 
Knox  V.  Kearns,  73  Iowa,  286.t  In  this  sep- 
arate suit  on  the  bond  by  one  of  the  obligees 
no  facts  are  alleged  as  a  reason  for  allowing 
this  ward  to  recover  more.  The  amount  of 
recovery  therefore  should  be  limited  to  her 
one-third  of  the  penalty  of  the  bond  and  to 
that  extent  only  does  the  petition  state  facts 
sufficient  to  constitute  a  cause  of  action. 

[4]  We  are  of  the  opinion  that  as  the 
Judgment  exceeds  that  amount  that  Is  an 
error  appearing  upon  the  record  within  tbe 
provisions  of  section  5109,  Comp.  Stat  1910^ 
and  authorizes  this  court  to  modify  the  Judg- 
ment in  that  respect  The  district  court  of 
Sheridan  county  is  directed  to  modify  tbe 
Judgment  by  reducing  the  amount  to  the  sum 
of  $1,600  and  interest  thereon  at  the  rate  of 
8  per  cent  per  annum  from  December  1, 
1898,  the  date  of  the  demand  upon  the  plain- 
tiff in  error,  and  costs,  and,  as  so  modified, 
the  Judgment  will  be  affirmed. 

Affirmed. 

BEARD,  a  J.,  and  POTTER,  J„  concur 


(a  Idaho,  SS) 
KOHNT  V.  DUNBAR,  Probate  Judge. 
(Supreme  Court  of  Idaho.    Jan.  SO,  1912.) 
(Syllahut  by  the  Court.) 

1,  Husband  and  Wifb  (5  249*)— OomfuKirr 
Pbopertt— What  Constitutes. 

Under  the  statute  of  this  state  (sectlona 
2680,  30G0.  Iter.  Codes),  all  property  acquired 
after  marriage  by  either  husband  or  wife  not 
defined  by  sections  2U76  and  2GT9  as  the  sepa- 
rate property  of  the  husband  or  wife  is  com- 
munity  property. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  |{  887,  889-892;  Deo. 
Dig.  I  24^*] 

2.  Husband  and  Wife  (|  265*;— OoianjHirr 
Property— CoNTROi,  and  DisposrriON. 

Under  the  provisions  of  section  2688,  the 
husband    has   the    management   and   control   of 
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the  commanity  property  with  the  like  absolute 
power  of  disposition  as  be  has  of  his  separate 
property. 

[Ed.  Note.— For  other  cases,  see  Hasband 
and  Wife.  Cent.  Dig.  H  896,  017-924;  Dec. 
Dig.  f  265.*] 

3.  Husband  and  Wife  (i  273*>-Oommdnitt 
Property— UioiiTB  oif  Survivor. 

I'nder  the  provisions  of  section  5713,  on 
the  death  of  either  hushnnd  or  wife,  one  half 
of  the  community  property  goes  to  the  surviv- 
or, subject  to  the  community  debts,  and  the 
other  half  ia  subject  to  the  testamentary  dis- 
position of  the  deceased  husband  or  wife. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  i$  1008-1024;  Dec.  Dig. 
i  273.*1 

4.  HrSBAND   AND   WlFE   {g    2«H>*)— COMMUNITT 

Property— Nature  op  Kioiits. 

I'nder  the  community  proi>erty  law  of  this 
state,  the  wife  has  an  equal  interest  and  own- 
ership with  the  husband  in  community  proper- 
ty, and  the  only  particular  in  which  their 
rights  differ  ia  in  the  fact  that  the  statute  con- 
stitutes the  husband  the  managing  and  sales 
aKcut  and  trustee  of  the  community  partner- 
ship, and  authorizes  him  to  sell  and  pass  title 
to  such  property  and  exercise  absolute  control 
over  the  same. 

(Ek).  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  $S  89C,  917-924;  Dec. 
Dig.  i  2(55.*] 

6.  Husband  and  Wife  (S  273*)— Community 
Propebty— RiouTs  OP  Survivor. 

The  one-half  interest  which  the  wife  re- 
ceives from  the  community  property  upon  the 
death  of  her  husband  comes  to  her  in  her  own 
right  by  reason  of  the  death  of  the  community 
af^cnt  and  her  survival  of  the  dissolution  of 
the  community  partnership. 

TKd.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  S§  1008-1024 ;  Dec  Dig. 
i  273.*] 

6.  Taxation    ({    806*)- Inheritance    Tax- 
Property  Liable. 

The  wife  is  not  liable  under  section  1873, 
Rev.  Codes,  up<m  the  death  of  her  husband  to 
pay  an  inheritance  tax  on  her  one-half  of  the 
community  property,  for  the  reason  that  the 
property  does  not  pass  to  her  "by  will  or  by 
the  intestate  laws  of  this  state." 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  86«.*] 

7.  Descent  and  Distribution  f§  6*)— "In- 
testate Laws"  of  This  State. 

"The  intestate  laws  of  this  state"  com- 
prise that  body  of  laws  which  provide  and  pre- 
scribe the  devolution  of  estates  of  persons  wlio 
die  without  disi)osin(r  of  their  property  by  last 
will  or  testament.  One  who  dies  intestate  dies 
without  leaving  a  will  and  without  dis|)osing 
of  his  property  and  estate  by  will  or  testament 
(citing  4  Words  and  Phrases,  3732). 

[M.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  5§  28-32;  I>ec.  I>ig. 
f  «.*] 

Appeal  from  District  Court,  Ada  Couuty; 
John  F.  MacLane,  Judge. 

Api)eal  by  Edna  R.  Kohny,  administra- 
trix of  the  estate  of  Albert  B.  Kohny,  from 
an  order  by  WlUlain  C.  Dunbar,  probate 
Judge,  refusing  to  settle  and  allow  the  final 
account  of  the  administratrix  until  she  paid 
an  inheritance  tax  upon  the  one-half  interest 
In  the  community  property  belonging  to  the 
wife  of  the  deceased.    Judgment  of  the  pro- 


bate court  reversed  by  the  district  court 
Judgment  of  the  district  court  affirmed. 

D.  C.  McDongall,  Atty.  Gen.,  J.  H.  Peter- 
son, and  O.  M.  Van  Duyn,  Asst.  Atty.  Gen., 
and  Charles  P.  McCarthy,  Pros.  Atty.,  for 
appellant.  John  F.  Nugent  and  Gavanah  & 
Blake,  for  resiwndent. 

AILSHIE,  J.  This  appeal  Involves  the 
construction  of  section  1873  of  the  Rev. 
Codes,  commonly  known  as  the  "Inheritance 
Tax  Law."  The  re8[X)ndent,  Edna  R.  Koh- 
ny, Is  the  widow  of  Albert  B.  Kohny,  de- 
ceased, and  is  the  administratrix  of  his 
estate.  On  the  9th  of  February,  1909,  the 
administratrix  duly  made  and  returned  to 
the  probate  court  of  Ada  count.v  an  appraise- 
ment of  the  estate  of  her  deceased  hus- 
band, which  showed  the  estate  to  be  of  the 
value  of  $88,902.70,  of  which  sum  $2.'),485 
was  the  separate  estate  of  Albert  B.  Kohny 
and  ?03,477.70  represented  the  communKy 
estate  and  property  of  Albert  B.  Kohny  and 
Edna  R.  Kohny,  his  wife.  The  administra- 
trix offered  to  pay  the  inheritance  tax  up- 
on one-half  of  the  community  property  less 
the  amount  of  her  exemption  under  section 
1877,  but  the  probate  Judge  refused  to  set- 
tle, approve,  and  allow  her  final  account  un- 
til she  first  paid  the  inheritance  tax  upon 
the  whole  of  the  community  proiwrty,  less 
her  exemption  of  $10,000.  The  administra- 
trix appealed  to  the  district  court  from  the 
ruling  and  order  of  the  probate  Judge,  and 
her  contention  was  there  sustained  and  the 
probate  Judge  thereupon  appealed  to  this 
court. 

Section  1873  of  the  Rev.  Codes  provides, 
among  other  things,  as  follows:  "All  proi)- 
erty  which  shall  pass,  by  will  or  by  the 
Intestate  laws  of  this  state,  from  any  per- 
son who  may  die,  seized  or  possessed  of  the 
same  while  a  resident  of  this  state  •  *  * 
shall  be  and  is  subject  to  a  tax  hereinafter 
provided  for,  to  be  paid  to  the  treasurer  of 
the  proper  county.  *  *  • "  It  necessarily 
follows  from  the  plain  wording  of  the,  stat- 
ute that  this  tax  is  laid  uiwn  the  transfer 
of  any  and  all  property  "which  shall  i)a.ss 
by  will  or  by  the  lutesttite  laws  of  this 
state."  The  vital  question  then  to  be  de- 
termined is  whether  the  one-half  Interest 
which  the  wife  has  in  the  community  prop- 
erty pusses  to  her  by  will  or  by  the  Intestate 
laws  of  the  state.  This  proposition  may  be 
further  reduced  for  the  reason  that  it  is 
not  contended  that  she  receives  it  by  will, 
so  the  only  remaining  question  is:  Does  she 
receive  a  one-half  interest  In  the  community 
property  through  or  under  the  intestate  laws 
of  this  state? 

[7]  It  ought  not  to  be  difficult  to  deter- 
mine what  Is  meant  by  the  words  "Intes- 
tate laws  of  this  state."  Cue  who  dies  in- 
testate dies  without  leaving  a  will  and  wlth- 
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out  disposing  of  big  property  and  estate  by 
last  will  and  testament.  Re  Greene's  Es- 
tate, 68  Misc.  Rep.  1,  124  N.  T.  Supp.  863; 
4  Words  &  Phrases,  3732;  23  Cyc.  41,  notes 
40  and  41.  Tbe  Intestate  laws  of  this  state 
comprise  that  body  of  tbe  statutes  which 
proTlde  and  prescribe  the  devolution  of  es- 
tates of  persons  who  die  without  disposing 
of  their  estates  by  last  will  or  testament 
In  other  words.  Intestate  laws  deal  with 
intestate  estates,  and  provide  for  the  pass- 
ing of  title  to  such  person  or  persons  as  tbe 
lawmakers  in  their  Judgment  and  wisdom 
have  thought  best  entitled  to  such  estates. 
Now,  then,  it  being  conceded  that  Albert  B. 
Kobny  did  not  dispose  of  his  property  and 
estate  by  will  and  that  he  therefore  died  In- 
testate, the  question  to  be  determined  Is, 
Did  his  widow,  Edna  R.  Kobny,  come  Into 
tbe  possession  and  enjoyment  of  one-half  of 
the  community  estate  under  and  by  virtue 
of  tbe  Intestate  laws  of  the  state?  In  or- 
der to  Intelligently  determine  this  question, 
it  is  necessary  to  consider  tbe  nature  and 
character  of  the  estate  known  as  "commu- 
nity property." 

[1]  Section  3060  of  tbe  Rev.  Codes  de- 
fines community  property  as  follows:  "Com- 
munity property  is  property  acquired  by 
husband  and  wife,  or  either,  during  mar- 
riage, when  not  acquired  as  tbe  separate 
property  of  either."  Chapter  3,  title  2,  of 
tbe  Civil  Code,  comprising  sections  2674  to 
2693,  inclusive,  is  devoted  to  the  subject 
"Husband  and  Wife."  Section  2676  defines 
tbe  separate  property  of  tbe  wife,  and  2677 
gives  her  tbe  "management,  control  and  ab- 
solute power  of  disposition  of  her  separate 
property,"  both  real  and  personal,  and  au- 
thorizes her  to  sell  and  convey  her  sepa- 
rate property  without  procuring  the  consent 
or  concurrence  of  her  husband.  Section 
2679  defines  tbe  separate  property  of  tbe 
husband,  and  section  2680  is  as  follows: 
"All  other  property  acquired  after  marriage 
by  either  husband  or  wife,  including  tbe 
rents  and  profits  of  the  separate  property 
of  the  husband  and  wife,  is  community 
property,  unless  by  the  Instrument  by  which 
any  such  property  is  acquired  by  tbe  wife  It 
is  provided  that  tbe  rents  and  profits  there- 
of be  applied  to  ber  sole  and  separate  use; 
In  which  case  the  management  and  disposal 
of  sncb  rents  and  profits  belong  to  tbe  wife, 
and  they  are  not  liable  for  tbe  debts  of  tbe 
husband." 

[2]  Section  2686  constitutes  the  husband 
tbe  agent  and  trustee  of  the  marital  com- 
munity, and  is  as  follows:  "The  husband 
has  tbe  management  and  control  of  tbe 
community  property,  with  tbe  like  absolute 
power  of  disposition,  other  than  testamen- 
tary, as  be  has  of  bis  separate  estate;  but 
such  power  of  disposition  does  not  extend  to 
the  homestead  or  that  part  of  the  common 
property  occupied  or  used  by  the  husband 
and  wife  as  a  residence."  It  will  be  seen 
from  an  examination  of  tbe  chapter  on  hus- 


band and  wife,  and  espedally  tbe  above  enu- 
merated sections,  that  tbe  law  deals  with 
tbe  husband  and  wife  as  a  kind  of  part- 
nership with  reference  to  all  tbeir  commu- 
nity property  accumulations.  It  segregates 
all  property  "owned  by  tbe  wife  before  ber 
marriage  and  that  acquired  afterwards  by 
gift,  bequest  or  descent,  or  that  which  she 
shall  acquire  with  the  proceeds  of  ber  sepa- 
rate property"  as  ber  "separate  estate,"  and 
it  likewise  segregates  "all  property  owned 
by  the  husband  before  marriage  and  that 
acquired  by  gift,  bequest,  devise,  or  descent" 
as  bis  "separate  property."  It  then  pro- 
vides "all  other  property  acquired  after 
marriage  by  either  husband  or  wife"  shall 
constitute  tbe  community  property.  Tbe 
statute  therefore  intends  that  all  property 
acquired  by  either  the  Joint  effort  of  tbe 
two  members  of  the  community  or  their  In- 
dividual and  separate  effort  sliall  constitute 
a  community  fund  and  estate.  The  law- 
makers evidently  thought  it  wise  and  ex- 
pedient in  tbe  interest  of  business  and  com- 
mercial transactions  that  this  community 
have  a  business  and  managing  agent  vest- 
ed with  the  authority  to  manage,  sell,  and 
transfer  such  property,  and  so  they  pre- 
scribed by  section  2686  supra,  that  tbe  hus- 
Innd  should  be  the  managing  and  sales 
agent  and  a  kind  of  trustee  for  tbe  com- 
munity. The  statute,  however,  has  given  to 
tbe  husband  no  better  or  higher  title  to  tbe 
community  property  than  it  has  given  to 
the  wife. 

[4]  The  only  difference  or  distinction  wliat- 
ever  tbe  law  has  made  between  tbe  husband 
and  wife  with  reference  to  community  prop- 
erty Is  that  during  tbe  continuance  of  tbe 
community  the  husband  is  the  managing 
agent,  vested  with  absolute  power  of  disposi- 
tion of  the  property,  and  that  the  wife  can- 
not sell  or  incumber  such  property  except  in 
specified  instances.  Tbe  receipts,  however, 
from  any  disposition  that  may  be  made  of 
the  property,  still  remain  community  prop- 
erty, and  the  wife's  interests  in  the  receipts 
from  any  sale  of  community  property  are 
Just  as  great  as  they  were  In  tbe  original 
community  property  which  was  thus  sold 
or  transferred. 

[3]  Section  5713  of  the  Rev.  Codes,  which 
was  in  force  at  tbe  time  of  the  death  of  Al- 
bert B.  Kobny,  provides:  "Upon  tbe  death  of 
either  husband  or  wife,  one-half  of  the  com- 
munity property  shall  go  to  the  survivor, 
subject  to  tbe  community  debts,  and  the  oth- 
er half  shall  be  subject  to  the  testamentary 
disposition  of  tbe  deceased  husband  or  wife, 
subject  also  to  the  community  debts.  In 
case  no  testamentary  disposition  shall  bave 
been  made  by  tbe  deceased  husband  or  'wife 
of  bis  or  ber  half  of  the  community  prop- 
erty, it  shall  descend  equally  to  the  legiti- 
mate issue  of  bis,  her  or  their  bodies.  If 
there  be  no  issue  of  said  deceased  living,  or 
none  of  tbeir  representatives  living,  then  tlie 
said  community  property  shall  all  pass  to 
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the  survivor,  to  the  exclusion  of  collateral 
belrs,  subject  to  the  community  debts,  the 
family  allowance,  and  the  charges  and  ex- 
i)enses  of  administration." 

[5]  The  foregoing  section  of  the  statute 
recognizes  the  husband  and  wife  as  equal 
partners  in  the  community  estate,  and  It  au- 
thorizes each  to  dispose  of  his  or  her  half 
by  will.  It  also  provides  that  the  survivor 
shall  continue  to  be  the  owner  of  half  of 
such  property  subject  only  to  the  payment 
of  the  community  debts.  This  statute  clear- 
ly and  unmistakably  provides  that  the  sur- 
viving spouse  takes  his  or  her  half  of  the 
community  property,  not  by  succession,  de- 
scent or  inheritance,  but  as  survivor  of  the 
marital  community  or  partnership.  The 
same  section  provides,  further,  that,  in  the 
event  there  be  no  issue  of  the  marriage  liv- 
ing at  the  time  of  the  death  of  one  of  the 
si>ouses  and  he  or  she  leaves  no  will  or  tes- 
tament, the  half  of  the  community  property 
which  belonged  to  the  deceased  shall  go  to 
the  survivor  as  an  heir,  and,  therefore,  by 
descent  and  under  and  by  virtue  of  the  "in- 
testate laws  of  this  state."  While,  there- 
fore, the  survivor  in  this  case  receives  the 
entire  community  estate  by  reason  of  the 
death  of  her  husband,  half  of  it  was  already 
hers,  and  the  only  additional  Interest  or 
right  she  acquires  in  that  half  by  reason  of 
the  death  of  her  husband  is  the  right  of 
management,  control,  and  disposition.  The 
death  of  the  statutory  managing  agent  and 
trustee  leaves  the  wife  without  such  agent 
and  reduces  her  to  the  status  of  a  feme  sole, 
and  the  law  authorizes  her  to  act  in  her  own 
right.  Death  has  worked  a  dissolution  of 
the  community  partnership,  and  left  the  sur- 
viving partner  to  act  for  herself.  She  also 
receives  the  other  half  of  the  community 
property,  but  by  an  entirely  different  means. 
It  comes  to  her  likewise  by  reason  of  the 
death  of  the  husband,  but  tlirongh  the  means 
of  her  heirship.  The  statute  makes  her  an 
beir  of  her  husband,  and  so,  in  the  absence 
of  testamentary  disposition  of  the  husband's 
share  of  the  community  property,  she  inher< 
its  his  half,  and  therefore  takes  his  share 
under  the  intestate  laws  of  the  state.  It 
is  clear,  however,  that  she  does  not  inherit 
Iier  share  of  the  common  property. 

Counsel  for  appellant  have  called  our  at- 
tention to  the  case  of  Hall  v.  Johns,  17 
Idaho,  224,  105  Pac.  71,  wherein  this  court 
said:  "The  title  to  community  property  is 
in  the  husband,  and  during  the  existence  of 
the  community  the  wife's  Interest  in  the 
community  property  is  a  mere  expectancy." 
That  case  involved  the  right  of  the  wife  to 
contract  in  a  matter  which  did  not  have  ref- 
erence to  her  separate  property  and  estate 
and  to  bind  the  community  thereby,  and  the 
above  observation  was  made  in  the  course 
of  a  consideration  of  the  iwwer  of  the  wife 
to  bind  herself  or  separate  estate  or  the  com- 
munity estate  by  contract  which  bad  no 
reference  to  her  separate  property  and  es- 


tate. It  was  held  that  she  could  not  bind  the 
community  in  such  manner,  and  In  that  cou- 
nection  It  was  suggested  tliat  her  interest 
during  the  continuance  of  the  marital  rela- 
tion was  a  mere  expectancy.  Similar  lan- 
guage has  been  frequently  used  by  the  courts 
and  especially  in  California,  as  will  be  seen 
from  an  examination  of  In  re  Burdlck,  112 
Cal.  387,  44  Pac.  734;  Spreckels  v.  Spreckels, 
116  Cal.  339,  48  Pac.  228,  36  L.  R.  A.  497, 
58  Am.  St.  Rep.  170 ;  and  Estate  of  Mottltt, 
153  Cal.  359,  95  Pac.  653,  1025,  20  L.  R.  A. 
(N.  S.)  207.  The  California  court  In  the  Els- 
tate  of  Moffltt,  supra,  held  under  a  statute ' 
almost  identical  with  ours  that  the  interest 
of  the  wife  in  the  community  property  dur- 
ing the  continuance  of  the  community  is  a ' 
mere  expectancy,  and  that  upon  the  death 
of  the  husband  the  wife  takes  her  share  of 
the  community  property,  not  as  survivor 
or  in  her  own  right,  but  (in  some  manner  not 
clearly  disclosed)  under  the  intestate  laws 
of  the  state  or  the  laws  of  descent  and  8U<> 
cession,  and  that  she  is  liable  to  pay  an  in- 
heritance tax  on  her  half  of  such  estate. 
That  case  apparently  rests  upon  the  authori- 
ty of  In  re  Burdick  and  Spreckels  v.  Spreck- 
els. The  Burdick  Case  held  that  the  "wlfs 
takes  her  interest  in  such  property  (commun- 
ity property)  by  way  of  snecession  from  the 
husband,  and  through  distribution  of  his  es- 
tate." Mr.  Justice  Harrison  dissented  from 
that  view,  and  wrote  a  separate  opinion  deal- 
ing vrith  this  phase  of  the  statute,  and  Mr. 
Justice  Garroutte  concurred  in  this  dissent. 
The  opinion  by  Justice  Harrison  is  very 
clear  and  concise,  and,  to  our  minds,  express- 
es the  logical  and  reasonable  interpretation  of 
the  statute,  and  is  better  reasoned  tlian  the 
opinion  of  the  court  Among  other  things 
he  says:  "She  receives  it  (half  the  communi- 
ty property),  however,  not  as  the  heir  of 
her  husband,  but  In  her  own  right  as  her 
half  of  the  property  which  was  acquired  by 
herself  and  her  husband  during  the  mar- 
riage, but  freed  from  all  restrictions  in  its 
use  and  enjoyment,  and  with  the  same  ti- 
tle as  if  the  marriage  bad  been  dissolved  by 
a  decree  of  divorce."  The  community  prop- 
erty law  has  been  in  force  in  Washington 
since  about  1869.  It  has  been  changed  slight- 
ly from  time  to  time  with  reference  to  the 
right  of  disposition  of  the  property  and  the 
management  and  control  by  the  husband, 
but  the  community  property  law  In  the  main 
has  been  in  force  continuously  in  that  state. 
In  Warburton  v.  White,  18  Wash.  511,  52 
Pac.  233,  532,  the  question  arose  as  to  the 
necessity  of  the  wife  Joining  the  husband 
in  the  disposition  oif  community  property. 
The  case  was  carried  by  writ  of  error  to  the 
Supreme  Court  of  the  United  States,  and 
in  Warburton  v.  White,  170  U.  S.  485,  20 
Sup.  Ct.  404,  44  L.  Ed.  5.t5,  the  Supreme 
Court  of  the  United  States,  speaking  through 
Mr.  Justice  (now  Chief  Justice)  White,  re- 
viewed the  Washington  deci.slons  on  the  sub- 
ject   and   considered   the    matter   at   some 
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lengtb,  and  In  commenting  upon  the  right  or 
Interest  of  the  wife  in  the  community  prop- 
erty said:  "Property  acquired  during  mar- 
riage with  community  funds  became  an  ac- 
quit of  the  community,  and  not  the  sole 
property  of  the  one  in  whose  name  the  prop- 
erty was  brought,  although  by  the  law  ex- 
isting at  the  time  the  husband  w^as  given 
the  management,  control,  and  power  of  sale 
of  such  property;  this  right  being  vested  in 
bim,  not  because  he  was  the  exclusive  own- 
er, but  because  by  law  he  was  created  the 
agent  of  the  community,  the  proceeds  of  the 
property  being  sold  by  him  becoming  an  ac- 
quit of  the  community,  subject  to  the  trust 
which  the  statute  Imposed  upon  the  husband, 
from  the  very  nature  of  the  property  rela- 
tion engendered  by  the  provision  for  the 
community."  In  Arnett  v.  Reade,  220  U.  S. 
311,  31  Sup.  Ct  425,  55  L.  Ed.  477,  the  War- 
burton  Case  was  quoted  with  approval,  and 
the  court,  speaking  through  Mr.  Justice 
Holmes,  said:  "It  is  very  plain  that  the 
wife  has  a  greater  interest  than  the  mere 
possibility  of  an  expectant  heir;  for  it  is 
conceded  by  the  court  below  and  everywhere, 
we  believe,  that  in  one  way  or  another  she 
bos  a  remedy  for  an  alienation  made  in 
fraud  of  ber  by  her  husband." 

Mr.  McKay  of  the  Seattle  bar  in  bis  work 
on  the  Law  of  Community  Property,  p.  542, 
says:  "In  Washington  the  question  has  not 
been  expressly  decided  whether  the  wife 
takes  her  moiety  by  inheritance  from  her 
husband,  but  the  decisions  defining  ber  right 
are  so  dear  and  decisive  that  but  one  con- 
clusion is  possible,  viz.,  that  she  does  not. 
Assuming  this  conclusion  to  be  true,  no  in- 
heritance tax  could  be  imposed  on  ber  moie- 
ty on  the  death  of  ber  husband."  In  a  note 
to  the  same  section  (476)  the  author  says: 
"The  state  board  of  tax  commissioners  ex- 
pressly disclaim  any  power  to  impose  an  in- 
heritance tax  on  the  survivor's  share  of  the 
common  property."  Since  the  interests  of 
both  husband  and  wife  are  the  same  and 
equal  in  and  to  the  community  property,  and 
each  takes  one-half  upon  the  death  of  the 
other  and  each  may  dispose  of  a  one-half 
Interest  therein  by  will,  it  is  clear  to  us  that, 
if  the  wife  must  pay  an  inheritance  tax  on 
her  lialf  of  the  property  upon  the  death  of 
the  husband,  the  husband  would  likewise  be 
obliged  to  pay  an  inheritance  tax  on  bis  half 
of  the  property  on  the  death  of  his  wife. 
The  law  clearly  places  them  both  on  an 
equality  in  this  resi)ect.  This  illustration, 
however,  accentuates  the  unreasonableuess  of 
the  contention,  for  no  one  claims  that  the 
husband  is  recjuired  to  pay  such  tax  on  his 
interests  in  the  community  estate. 

Counsel  have  called  our  attention  to  a 
number  of  other  authorities  which  consider 
and  discuss  this  question,  but  we  shall  not 
enter  upon  an  analysis  of  them  here.  The 
following  are  some  of  the  cases  which  deal 


with  this  question:  Wright  v.  Hays,  10  Ter. 
130,  60  Am.  Dec.  200;  Edwards  v.  Brown, 
68  Tex.  329,  4  S.  W.  380,  5  S.  W.  87;  Kircbet 
V.  Murray  <C.  C.)  54  Fed.  626;  Tustin  v. 
Adams  (C.  C.)  87  Fed.  377 ;  Holyoke  v.  Jack- 
son, 3  Wash.  T.  235,  3  Pac.  841;  Adams  v. 
Black,  6  Wash.  528,  33  Pac.  1074;  In  re 
HiU's  EsUte,  6  Wash.  285, 33  Pac.  585;  Star- 
buck's  Estate,  137  App.  Dlv.  806,  122  N.  T. 
Supp.  585;  Re  Green's  Estate,  68  Misc.  Rep. 
1,  124  N.  Y.  Supp.  863 ;  Re  Weiler's  Estate. 
122  N.  Y.  Supp.  008;  Billings  v.  People,  189 
111.  472,  59  N.  E.  708,  59  L.  R.  A.  807;  Es- 
tate of  Gordon,  186  N.  Y.  471.  T9  N.  E.  722, 
10  L.  R.  A.  (N.  S.)  1089. 

[t]  We  conclude  that  upon  the  death  of 
husband  or  wife  the  survivor  takes  one-half 
of  the  property  in  his  or  her  own  right  as 
survivor,  and  is  not  liable  under  section 
1873  to  pay  an  inheritance  tax  on  such  inter- 
est in  the  community  estate. 

The  Judgment  is  affirmed,  with  costs  in 
favor  of  respondent 

STEWART,  C.  J.,  and  SULLIVAN,  J., 
concur. 


PORTER  V.  TITLE  GUARANTY  &  SURETY 
CO. 
(Supreme  Court  of  Idaho.     Feb.  6,  1912.) 

fSi/lIabut  hv  the  Court.) 

1.  United  States  (8  111*)— Claims  Aoainst 
United  States— Assionments—Vai.iditt. 

Under  the  provisions  of  section  3477  of  the 
Revised  Statutes  of  the  United  States  (U.  S. 
Comp.  St.  1901,  p.  2320),  claims  against  the 
United  States  government  cannot  be  transfer- 
red or  assigned  unless  such  assignment  is  made 
in  accordance  with  the  provisions  of  such  stat- 
ute, and  all  pretended  transfers  or  assiftnments 
of  such  claims,  or  any  part  thereof,  unless  made 
in  accordance  with  the  provisions  of  the  statute, 
are  declared  null  and  void. 

[Ed.    Note.— For    other    cases,    see    United 
States,  Cent.  Dig.  §8  94-98;   Dec  Dig.  i  111.*] 

2.  United  States   (8  70*)— Claims  Aoaikst 
United  States— What  Constitute. 

Where  M.  &  P.  entered  into  a  contract 
with  the  government  of  the  United  States  for 
the  construction  of  canals  and  ditches  and  other 
works  to  be  used  for  the  purpose  of  reclaiming 
public  lands  of  the  United  States,  and  in  such 
agreement  it  is  provided  that  railroad  transpor- 
tation companies  will  allow  and  pay  certain  re- 
bates on  freight,  paid  by  such  contractors  in 
transporting  supplies  and  material  used  in  the 
constructi<m  of  such  works,  the  collection  and 
payment  of  such  rebates  will  depend  upon  the 
conditions  of  the  agreement  made  by  the  rail- 
road company  and  the  government,  and  the  pay- 
ment of  such  rebates  is  not  thereby  made  an 
obligation  of  the  government,  and  the  contrac- 
tors have  no  claim  against  the  government  for 
such  rebates. 

[Ed.    Note. — For    other    cases,    see    United 
States,  Dec.  Dig.  8  70.*] 

3.  Garnishment   (8  51*)— Claims  Subject— 
ownersiih'. 

Where  M.  &  P.  have  an  acknowledged  and 
admitted  debt,  due  them  from  a  railroad  com- 
pany for  rebates  upon  freight,  and  M.  &  V. 


•For  other  cases  se«  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes 
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assign  and  transfer  said  claim  to  T.  6.  &  S.  Co. 
for  valuable  conBideratiou,  prior  to  the  time 
notice  o{  garnishment  is  served  upon  the  rail- 
road company  in  an  action  of  J.  P.  against  M. 
&  P.,  such  debt  becomes  a  debt  of  the  railroad 
company  to  T.  6.  &  S.  Co.,  and  is  not  subject 
to  garnishment  in  an  action  of  J.  P.  against  M. 
&  P. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent.  Dig.  H  97-101;  Dec.  Dig.  {  61.*] 

4.  Assignments  (8  31*)— Requibttes  and  Va- 
UDiTT— Form. 

In  the  absence  of  statutory  provisions  pre- 
scribing the  mode  of  assignment,  no  particular 
method  or  form  is  necessary  to  effect  a  valid 
assignment  of  property,  claims,  or  debts,  so  as 
to  defeat  the  garnishment  proceedings  by  a 
creditor  or  assignor;  if  the  intent  of  the  party 
to  effect  an  assignment  be  clearly  established, 
it  is  sufficient,  and  the  assignment  may  be  in  the 
form  of  an  agreement  or  order  or  any  other  in- 
strument which  the  parties  may  see  fit  to  use 
for  the  purpose. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  |  61;  Dec.  Dig.  i  31.*] 

6.  Assignments  (§  45*)— Requisites  and  Va- 
UDiTT— Rights  of  Pabties, 

Where  M.  &  P.  have  a  claim  against  a  rail- 
road company  for  rebates,  and  assign  and 
transfer  such  claim  to  T.  G.  &  S.  Co.,  and  de- 
liver the  freight  biUs  to  T.  G.  &  S.  Co.,  and 
thereafter  W.  S.  Porter,  a  member  of  M.  &  P., 
procures  the  possession  of  said  freight  bills  by 
misrepresentations  and  delivers  the  same  to  J. 
P.  who  attempts  to  collect  the  rebates  due 
thereonfrom  the  railroad  company  by  garnishee 
proceeding,  after  such  transfer  and  assignment, 
the  fact  that  such  freight  bills  were  secured  by 
W.  8.  Porter  through  misrepresentations  could 
in  no  way  affect  or  defeat  the  right  of  T.  G.  & 

5.  Co.  to  recover  the  debt  evidenced  by  such 
freight  bills. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent.  Dig.  %  82;  Dec.  Dig.  §  45.*] 

Appeal  from  District  Court,  Ada  County; 
Fremont  Wood,  Judge. 

Action  by  John  Porter  against  John  W. 
Monarch  and  another,  defendants,  and  the 
Oregon  Short  Line  Railroad  Company,  gar- 
nishee, and  the  Title  Guaranty  &  Surety 
Company  Intervened,  claiming  an  interest  in 
the  fund  due  by  the  garnishee.  From  a 
Judgment  for  plaintltF,  the  Intervenor  ap- 
I»eals.     Reversed  with  directions. 

Hawley,  Puckett  &  Ilawley  and  B.  F. 
Neal,  for  appellant.  Paris  Martin,  for  re- 
spondent. 

STEWART,  C.  J.  On  the  27th  day  of 
June,  1908,  John  Porter,  the  respondent  In 
this  case,  recovered  judgment  in  the  dis- 
trict court  of  Ada  county,  Idaho,  against 
John  W.  Monarch  and  W.  S.  Porter  for  the 
sum  of  $17,700,  and  on  the  15th  day  of 
March,  1909,  there  was  due  and  owing  upon 
Ruch  Judgment  the  sum  of  $14,700;  and  upon 
said  latter  date  the  respondent,  John  Porter, 
caused  execution  to  be  issued  uix>n  said 
Judgment  and  notice  of  garnishment  to  be 
served  upon  the  Oregon  Short  Line  Railroad 
Company,  the  supposed  debtor  to  Monarch 
&  Porter,  Judgment  defendants.  On  Decem- 
ber 29.  1909,  the  Oregon  Short  Line  Railroad 
Oomiwny   filed  Its  answer  to  the  notice  of 


garnishment  and  admitted  its  Indebtedness 
to  Monarch  &  Porter  in  tbe  sum  of  $1,013.- 
47.  On  the  31st  day  of  March,  1910,  tbe 
Title  Guaranty  &  Surety  Company,  appel- 
lant herein,  filed  In  said  action  a  petition  In 
Intervention,  alleging  a  right,  title,  and  in- 
terest In  and  to  the  fund  admitted  in  tbe 
answer  of  the  Oregon  Short  Line  Railroad 
Company  to  be  due  to  Monarch  &  Porter. 
An  amended  petition  In  Intervention  was 
filed  by  the  appellant,  the  Title  Guaranty  & 
Surety  Company.  To  this  amended  petition 
a  general  demurrer  was  filed  and  thereafter 
sustained,  and  the  appellant,  the  Title  Guar- 
anty &  Surety  Company,  declining  to  plead 
further;  tbe  trial  court  rendered  Judgment 
that  tbe  Title  Guaranty  &  Surety  Company 
had  sliown  no  proper  claim  to  tbe  said  fund 
of  $1,013.47,  or  any  part  thereof;  and  also 
rendered  Judgment  in  favor  of  John  Porter 
against  tbe  Oregon  Short  Line  Railroad  Com- 
pany for  tbe  amount  of  said  fund,  to  wit, 
$1,013.47.  Tbe  Title  Guaranty  &  Surety 
Company  appeals  from  said  Judgment,  and 
the  question  presented  to  this  court  for  de- 
termination is  whether  the  petition  in  in- 
tervention contains  allegations  suthclent  to 
show  that  the  appellant  has  a  right  or  title 
to  or  interest  in  the  fund  admitted  to  be 
due  Monarch  Sc  Porter  from  tbe  Oregon 
Short  Line  Railroad  Company,  or  whether 
said  fund  belonged  to  John  Porter  at  the 
time  said  petition  in  intervention  was  pre- 
sented and  filed. 

The  respondent,  John  Porter,  contends 
that  the  claim  made  by  Monarch  &  Porter 
against  tbe  Oregon  Short  Line  Railroad 
Company  for  rebates,  which  constitute  the 
fund  now  in  controversy,  was  a  claim  upon 
tbe  United  States,  and  for  that  reason  could 
not  be  transferred  or  assigned,  and  that  no 
authority  for  receiving  payment  of  such 
claim,  or  any  part  thereof,  could  be  given, 
and  that  all  powers  of  attorney,  orders,  or 
authorities  for  receiving  payment  of  such 
claim  were  null  and  void,  unless  such  trans- 
fer or  assignment  was  freely  made  and  ex- 
ecuted in  accordance  with  the  conditions  of 
section  3477  of  tbe  Revised  Statutes  of  the 
United  States  (U.  S.  Coinp.  St.  1001,  p.  2320), 
adopted  by  an  act  of  Congress  Feb.  20, 
]8.-fc{.  c.  81,  10  Stat.  170. 

The  appellant  contends  that  the  fund 
which  is  Involved  in  this  case  did  not  ari.se 
out  of  and  never  was  a  claim  agitiusl  the 
United  States,  and  that  such  cluliii  arose 
out  of  a  contract  miide  between  the  United 
States  and  the  Oregon  Short  IJne  Riiilroad 
Company,  In  which  the  railroad  company 
agreed  to  pay  certain  rebates  upon  freight 
paid  upon  supplies,  etc.,  traasiwrted  over 
the  line  of  the  Oregon  Short  Line  Railrosid 
Company,  and  used  In  construction  worlc 
under  a  contract  made  by  the  United  States 
and  Monarcli  &  Porter;  and  that  Mon- 
arch &  Porter  transferred  all  their  hiterest 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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In  or  to  said  fund  to  tbe  appellant  herein 
by  written  transfer,  and  that  In  fact  the  ap- 
pellant paid  the  original  freight  under  ar- 
rangements with  Monarch  &  Porter,  upon 
which  the  rebate  was  paid,  and  that  under  a 
contract  with  Monarch  &  Porter  the  appel- 
lant, by  reason  of  having  executed  a  bond 
guaranteeing  the  performance  of  a  contract 
between  Monarch  &  Porter  and  the  United 
States  government,  and  upon  which  Mon- 
arch &  Porter  defaulted,  and  the  appellant 
as  such  surety  advanced  funds  and  provided 
supplies  and  necessaries  for  cari-ylng  out 
said  contract,  thereby  became  subrogated  to 
the  rights  of  Monarch  &  Porter  to  collect 
the  amount  due  upon  their  said  contract 
with  the  government,  and  their  right  to 
collect  for  rebates  upon  freight,  under  the 
contract  made  between  the  government  and 
the  Oregon  Short  Line  Railroad  Company. 

[1]  We  think  it  must  be  conceded  in  this 
case  that,  under  section  3477  of  the  Revised 
Statutes  of  the  United  States  and  the  con- 
struction placed  upon  this  section  by  the 
decisions  of  the  United  States  Supreme 
Court,  If  the  amount  due  Monarch  &  Porter 
for  rebates  upon  freight  carried  by  the  Ore- 
gon Short  Line  Railroad  Comi>any  under 
arrangement  or  contract  with  the  United 
States  government,  and  involved  in  this  case, 
was  dne  from  the  government,  or  was  a 
claim  against  the  United  States,  then  the 
petition  In  Intervention  In  this  case  fails  to 
state  a  cause  of  action,  and  the  demurrer 
should  be  sustained,  for  the  reason  that  the 
assignments  made  of  said  claim  by  Monarch 
&  Porter  were  not  executed  in  the  manner 
provided  by  said  section,  and  that  under  the 
provisions  of  said  section  said  claim  was  not 
transferred  from  Monarch  &  Porter  to  the 
appellant,  and  that  the  appellant  has  no  In- 
terest or  title  or  right  to  such  fund.  Many 
cases  may  be  cited  in  support  of  this  conten- 
tion, among  which  are  the  following:  Spof- 
ford  V.  Kirk,  97  U.  S.  486,  24  L.  Ed.  1032; 
St.  Paul  &  Duluth  R.  R.  Co.  v.  U.  S.,  112 
U.  S.  733,  5  Sup.  Ct.  306,  28  L.  Ed.  861;  U. 
S.  V.  GlUis,  05  U.  8.  407,  24  L.  Ed.  503. 

In  the  case  of  National  Bank  of  Commerce 
T.  Downle,  218  U.  S.  345,  31  Sup.  Ct.  89,  54 
L.  Ed.  1065,  in  discussing  this  section  of  the 
statute  the  Supreme  Court,  through  Justice 
Harlan,  reviews  the  various  decisions  of  the 
Supreme  Court  of  the  United  States  in  con- 
struing this  section,  and  says:  "Turning  to 
section  3477,  we  find  Congress  had  In  mind 
not  only  all  transfers  and  assignments  of 
any  claim  on  the  United  States,  or  part  of 
a  claim  or  any  interest  therein,  whether  the 
transfer  or  assignment  be  absolute  or  un- 
conditional, and  whatever  was  the  consider- 
ation of  the  transfer  or  asslginnent,  but  all 
powers  of  attorney,  orders,  or  other  au- 
■thorlties  for  receiving  payment  of  any  such 
claim,  or  of  any  part  or  share  thereof.  All 
such  transfers,  assignments,  powers  of  at- 
torney, cader,  or  authorities  are  declared  to 
be  "absolutely  null  and  void"  except  there 


be  a  compliance  with  the  conditions  fully 
set  out  In  the  statute.  None  of  those  con- 
ditions are  complied  with  in  these  cases." 

[2]  If,  however,  the  claim  of  Monarch  & 
Porter  to  the  fund  Involved  In  this  case  was 
a  claim  against  the  Oregon  Short  Line  Rail- 
road Company  and  not  against  the  govern- 
ment of  the  United  States,  then.  In  that 
case,  the  statute  referred  to  would  have  no 
application  to  the  transfer  or  assignment 
of  said  claim,  and  the  sufficiency  of  such 
traiksfer  or  assignment  would  not  be  in  any 
way  controlled  or  regulated  by  the  provi- 
sions of  such  statute. 

This  leads  us  now  to  a  consideration  of  tbe 
question  as  to  whether  the  allegations  con- 
tained In  the  petition  In  Intervention  show 
that  the  claim  of  Monarch  &  Porter  for  re- 
bates was  a  claim  against  the  United  States 
or  a  claim  against  the  Oregon  Short  Line 
Railroad  Company.  It  is  alleged  in  the  pe- 
tition that  on  the  27th  day  of  July,  1905,  the 
appellants,  at  the  request  of  Monarch  &  Por- 
ter, executed  as  security  the  bond  of  Mon- 
arch &  Porter  to  the  United  States,  guaran- 
teeing that  Monarch  &  Porter  would  do  cer- 
tain construction  work  upon  what  was 
known  as  the  Minidoka  project  (this  was  a 
reclamation  project  undertaken  by  the  Unit- 
ed States  in  the  state  of  Idaho);  that  in 
February,  1906,  Monarch  &  Porter  became 
embarrassed  and  made  application  to  this 
appellant  for  financial  assistance  in  carrying 
forward  to  completion  their  contract,  and  on 
the  12th  day  of  March,  1906,  an  agreement 
was  entered  Into  between  Monarch  &  Porter 
and  this  appellant  with  reference  to  certain 
Indebtedness  owed  by  Monarch  &  Porter  and 
for  the  execution  of  mortgages  upon  prop- 
erty of  Monarch  &  Porter,  and  the  payment 
of  certain  debts  by  the  appellant,  and  mak- 
ing provision  for  the  appellant  to  take  charge 
of  the  construction  under  the  Monarch  & 
Porter  contract  with  the  United  States  gov- 
ernment, and  to  furnish  means  for  carrying 
on  the  Monarch  &  Porter  contracts,  and  the 
paying  of  expenses  attending  such  construc- 
tion work;  and  In  this  agreement,  among 
other  things,  It  was  provided  that  Monarch 
&  Porter  would  execute  and  deliver  powers 
of  attorney  as  might  be  required  for  the 
purpose  of  enabling  the  appellant  to  collect 
and  receive  any,  each,  and  nil  drafts  or  war- 
rants for  money  due  on  estimates  for  work 
done  on  the  above-mentioned  project,  in- 
cluding final  estimates,  and  that  all  mail 
from  the  Department  of  the  Interior,  or  oth- 
er departments  of  the  United  States  govern- 
ing the  transmission  of  the  before-mentioned 
drafts,  should  be  sent  directly  to  the  appel- 
lant at  its  office  In  Scranton,  Pa.,  or  else- 
where, as  the  second  party  may  hereafter 
direct.  In  subdivision  8  of  said  contract  It 
is  specifically  agreed  between  Monarch  & 
Porter  and  the  appellant  that  "It  Is  under- 
stood that  second  party  Is  to  pay  all  rail- 
road freights  hereafter  accruing  In  the  prose- 
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cation  of  Bald  work,  also  all  other  charges 
and  costs  Incident  to  the  delivery  of  hay, 
grain,  and  other  feed,  also  for  the  delivery 
of  such  goods  as  shall  be  maintained  In  the 
commissary  department  of  Monarch  &  Porter 
In  connection  with  said  work;  and  shall 
hereafter  collect  all  freight  rebates  due  un- 
der the  terms  of  said  original  contract  of 
Monarch  &  Porter  with  the  United  States, 
on  and  after  March  1,  190G." 

It  was  also  alleged  in  the  petition  that 
all  the  original  freight  bills  covering  freight 
iwld  after  March  12,  1906,  in  carrying  out 
the  contract  with  Monarch  &  Porter,  and 
all  of  the  rebates  accruing  thereon,  except 
only  the  rebates  in  controversy  in  this  action, 
were  collected  by  the  defendant  and  by  it 
used  for  the  puriwse  of  reducing  the  total 
Indebtedness  of  Monarch  &  Porter  to  itself, 
both  as  to  rebates  received  prior  to  the  com- 
pletion of  the  construction  work  and  as  to 
rebates  received  since  the  completion  there- 
of, and  that  all  the  parties  to  the  contract 
treated  said  original  freight  bills  and  the  re- 
bates accruing  as  the  property  of  the  defend- 
ant as  specified  In  the  contract  of  March  12, 
1906;  that  in  the  month  of  December,  1906, 
Monarch  &  Porter  delivered  to  the  defend- 
ant the  original  freight  bills,  on  account  of 
which  the  freight  rebates  in  controversy  in 
this  action  accrued,  and  that  tbe  defendant, 
appellant  here,  figured  and  checked  the  re- 
bates accrued  thereon  and  sent  the  gaid 
original  freight  bills  and  the  accompanying 
freight  rebate  check  lists  to  Mr.  Cass,  the 
freight  trafflc  checking  agent  of  the  United 
States,  and  the  said  freight  rebate  checking 
agent  approved  said  freight  rebates  and  duly 
returned  said  original  bills  to  this  defend- 
ant and  to  its  agents  and  employes;  that 
thereafter  and  In  January,  1007,  the  defend- 
ant, W.  S.  Porter,  represented  to  the  defend- 
ant that  he  desired  to  borrow  said  original 
freight  bills  and  rebate  checking  list  attach- 
ed for  the  purpose  of  figuring  and  checking 
certain  rebates  on  freight  bills  paid  prior  to 
March  12,  1906,  the  rebates  on  which  the 
firm  of  Monarch  &  Porter  were  of  right  en- 
titled to,  and  represented  that  he  would  re- 
turn said  original  bills  and  freight  rebate 
checking  list  to  tbe  defendant  so  soon  as  he 
could  complete  the  checking  up  of  his  own 
freight  rebates  aforesaid,  and  would  at  most 
redeliver  said  original  freight  bills  to  this 
defendant  within  two  or  three  days;  that 
tbe  defendant  frequently  made  demands  on 
Vt'.  S.  Porter,  and  he  refused,  and  still  re- 
fuses, to  deliver  said  freight  bills  to  the  de- 
fendant. Then  follow  allegations  that  the 
freight  bills  and  rebate  checks  were  procur- 
ed for  the  purpose  of  cheating  and  wronging 
and  defrauding  the  defendant  out  of  the 
amount  involved  in  this  case,  to  wit,  $1,013.- 
47.  and  that  the  acts  were  done  by  the  said 
'William  S.  Porter  at  tbe  suggestion  and  on 
tbe  advice  and  for  the  use  of  plaintiff,  re- 
Hiwndent  in  this  case;  and  from  information 


and  belief  it  is  alleged  that  William  S.  Por- 
ter, during  the  year  1909,  delivered  tbe  origi- 
nal freight  bills  to  John  Porter,  the  respond- 
ent, and  that  be  sent  the  original  freight 
bills  to  tbe  Oregon  Short  Line  Railroad  Com- 
pany, and  that  the  same  are  in  the  posses- 
sion of  the  garnishee;  that  such  freight 
bills  were  procured  through  fraud  and  with 
intent  to  cheat,  wrong,  and  defraud  tbe  de- 
fendant; that  they  were  sent  to  the  gar- 
nishee; and  that  the  respondent  well  knew 
the  facts  that  the  original  freight  bills,  on 
account  of  which  said  rebates  in  controver- 
sy accrued,  bad  been  delivered  to  tbe  de- 
fendant by  Monarch  &  Porter,  and  that  pos- 
session had  been  wrongfully  obtained  by 
William  S.  Porter,  a  member  of  the  firm  of 
Monarch  &  Porter,  and  tbe  son  of  the  plain- 
tifC  herein. 

Then  follows  the  cross-complaint,  which 
alleges  the  application  of  Monarch  &  Porter 
to  the  appellant  for  the  purpose  of  having 
and  procuring  the  defendant  to  execute  and 
deliver  to  the  United  States  a  bond  as  sure- 
ty for  Monarch  &  Porter,  guaranteeing  their 
faithful  performance  of  their  contract  made 
with  the  United  States  government  in  their 
reclamation  contract.  Then  follow  allega- 
tions that  tbe  bond  was  executed,  and  In 
order  to  protect  itself  the  appellant  expend- 
ed large  sums  of  money  in  carrying  out  said 
contract,  and  that  all  freight  bills,  on  ac- 
count of  which  rebates  in  controversy  ac- 
crued, were  duly  assigned  and  delivered  by 
the  firm  of  Monarch  &  Porter  to  this  defend- 
ant, and  that  WUliam  S.  Porter  wrongfully 
and  unlawfully,  and  with  intent  to  cheat, 
wrong,  and  defraud  the  appellant,  obtained 
possession  of  said  freight  bills  and  refused 
to  and  has  not  returned  them  to  the  defend- 
ant, and  that  the  defendant  is  entitled  to  tbe 
amount  due  on  said  freight  bills;  tliat  said 
freight  bills  were  procured  by  false  repre- 
sentations at  the  request  and  for  the  use  of 
the  respondent,  John  Porter,  and  for  the 
purpose  of  cheating  and  defrauding  this  de- 
fendant; that  by  reason  thereof  the  defend- 
ant is  entitled  to  be  subrogated  in  the  prem- 
ises to  all  the  rights  of  Monarch  &  Porter. 

Under  these  allegations  of  the  petition  in 
intervention  and  cross-complaint,  it  clearly 
appears  that  tbe  rebates  to  be  paid  by  the 
Oregon  Short  Line,  under  its  arrangement  or 
contract  with  the  United  States  government, 
were  to  be  paid  to  contractors  who  used  the 
road  for  freight  transportation.  The  United 
States,  so  far  as  tbe  allegations  in  the  pe- 
tition and  cross-complaint,  had  no  connec- 
tion whatever  with  the  payment  of  this 
freight  other  than  to  make  it  a  condition  or 
requirement  under  the  contract  that  the 
government  made  with  tbe  railroad  company, 
and  that  all  the  government  had  to  do  or 
did  do  In  the  particular  case  now  being  con- 
sidered, so  far  as  the  allegations  of  the  plead- 
ings are  concerned,  was  that  the  freight  bills 
with  the  accompanying  freight  rebate  check 
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list  were  sent  to  Mr.  Cass,  the  freight  traffic 
checking  agent  of  the  United  States,  and  the 
said  freight  rebate  checking  agent  approved 
said  freight  rebates  and  duly  returned  said 
original  freight  bills  to  the  defendant  and  to 
Its  agents  and  employes.  This  allegation 
clearly  shows  that  the  only  supervision  of 
connection  of  the  government  with  the  pay- 
ment of  freight  rebates  was  the  checking  up 
of  the  list,  and  no  doubt  this  was  for  the 
inirpose  of  having  Information  and  facts 
before  the  proper  officials  so  that  the  govern- 
ment could  require  the  railroad  company  to 
perform  Its  part  of  the  agreement  w^lth  the 
government,  and  pay  freight  rebates  as 
agreed;  the  government  parted  with  noth- 
ing; they  paid  no  part  of  these  rebates ;  the 
rebates  were  simply  sums  returned  to  the 
shipper  by  the  railroad  company  after  the 
full  freight  had  been  paid  by  the  contractor, 
and  in  this  case  all  freight  after  March  12, 
1906,  was  paid  by  the  appellant,  and  in  the 
contract  made  between  Monarch  &  Porter 
and  the  appellant  on  March  12,  1906,  in 
subdivision  8,  it  was  agreed  that  the  appel- 
lant "shall  hereafter  collect  all  freight  re- 
bates due  under  the  terms  of  said  original 
contract  of  Monarch  &  Porter  with  the  Unit- 
ed States  on  and  after  March  1,  190G."  It 
will  thus  be  seen  that  by  reason  of  this  con- 
tract, and  the  furnishing  of  money  and 
funds  to  carry  out  and  complete  the  Monarch 
&  Porter  contracts,  they  were  to  collect  all 
payments  made  by  the  government  to  Mon- 
arch &  Porter  on  said  contract,  and  all 
freight  rebates,  and  it  would  seem  from  this 
provision  that  Monarch  &  Porter  by  this  in- 
strument transferred  and  assigned  to  the  ap- 
pellant company  the  right  to  collect  and  ap- 
ply all  freight  rebates  paid  after  March  12, 
1906,  upon  the  Indebtedness  of  Monarch  & 
Porter  to  the  appellant  company.  We  think 
this  contract  Is  so  plain  and  precise  that 
there  can  be  no  contention  whatever  as  to 
the  intent  and  purposes  of  the  contracting 
parties.  Monarch  &  Porter  speeiflcally  sur- 
rendered all  right  to  collect,  either  upon  the 
contract  for  moneys  due  for  the  contract 
work,  or  upon  rebates  allowed  by  the  rail- 
road company  by  reason  of  the  patronage 
of  Monarch  &  Porter,  and  transferred  to 
the  appellant  all  right  and  title  to  all  money 
due  them.  Now  the  transfer  thus  alleged 
was  not  a  transfer  made  under  the  provi- 
sions of  section  3477  of  the  Revised  Stat- 
utes of  the  United  States,  but  was  an  assign- 
ment by  ngi-eement  of  both  parties  of  the 
garnishee's  indebtedness. 

[3]  It  is  shown  by  the  pleadings  in  this 
case  that  the  Oregon  Short  Line  Railroad 
Company  filed  an  answer  in  which  it  was  ad- 
mitted that  they  owed  $1,01.'?.47  to  somebody. 
Now  if  that  debt  was  owed  by  the  Oregon 
Short  Line  Railroad  Company  to  Monarch 
&  Porter,  and  Monarch  &  Porter  assigned 
nnd  transferred  such  indebtedness  to  the  ai)- 
pcUant  for  a  valuable  consideration,  prior 


to  the  time  the  notice  of  garnishment  was 
served  upon  the  railroad  company,  then  it 
ceased  to  be  a  debt  from  the  Oregon  Short 
lAne  Railroad  Company  to  Monarch  &  Por- 
ter and  the  debt  became  a  debt  of  the  Ore- 
gon Short  Line  Railroad  Company  to  the 
appellant,  and,  if  that  were  true,  then  it  was 
not  subject  to  garnishment  in  an  action  of 
John  Porter  against  Monarch  &  Porter,  and 
the  Oregon  Short  Line  Railroad  Company 
could  not  t>e  charged  on  account  of  a  debt 
due  from  the  Oregon  Short  Line  Railroad 
Company  to  Monarch  &  Porter.  Van  Ness 
V.  McCleod,  3  Idaho  (Hash.)  439,  31  Pac.  798 : 
Cunningham  v.  Bank,  13  Idaho  (Hash.)  167, 
88  Pac.  975,  10  L.  R.  A.  (N.  S.)  706,  121  Am. 
St.  Rep.  257;  Hanley  v.  Pflster,  39  Cal.  283, 
2  Am.  Rep.  449;  Calumet  Paper  Co.  v.  Show 
Ptg.  Co.,  144  Mo.  331,  45  S.  W.  1115,  66  Am. 
St.  Rep.  425;  Wilson  v.  Harris,  21  Mont 
374,  54  Pac.  46;   20  Cyc.  1000. 

[4]  In  the  absence  of  statutory  provisions 
prescribing  the  mode  of  assignment,  no  par- 
ticular method  or  form  is  necessary  to  effect 
a  valid  assignment  of  property,  claims  or 
debts,  so  as  to  defeat  the  garnishment  pro- 
ceedings by  the  creditor  or  assignor.  If  the 
intent  of  the  party  to  effect  an  assignment 
be  clearly  established,  It  is  sufficient,  and 
the  assignment  may  be  in  the  form  of  an 
agreement  or  order  or  any  other  instrument 
which  the  parties  may  see  fit  to  use  for  the 
purpose.  20  Cyc.  1014,  1015;  Page  on  Con- 
tracts, §  1277;  Clark  v.  Sigua  Iron  Co.,  81 
Fed.  310,  26  C.  C.  A.  423;  Goodfellows  v. 
Campbell,  17  R.  I.  402,  22  Ati.  307,  13  L.  R. 
A.  601;  Baillie  T.  Stevenson,  95  Wis.  500, 
70  N.  W.  660. 

If  this  were  a  contest  between  Monarch  & 
Porter  and  the  api)ellant  as  to  which  was 
entitled  to  recover  from  the  Oregon  Short 
Line  Railroad  Company,  there  certainly 
could  be  no  question  as  to  which  should  re- 
cover. 

The  contract  made  between  the  appellant 
and  the  respondent,  dated  March  12,  1900, 
provides  beyond  any  question  of  doubt  the 
assignment  of  all  freight  rebates  as  they  ><e- 
crned,  and  it  is  alleged  in  the  complaint  that 
Monarch  ft  Porter  were  indebted  to  the  ap- 
pellant in  a  large  sum  of  money  in  excess  of 
the  amount  of  such  rebates  in  controversy, 
and  that  the  appellant  had  paid  the  freight 
bills  upon  which  such  rebates  were  earned, 
and  such  statement  of  facts  clearly  shows 
that  the  rebates  in  controversy  were  due 
and  belonging  to  the  appellant  and  not  Mon- 
arch &  Porter,  and  that  Monarch  &  Porter 
transferred  and  assigned  to  the  appellant 
all  their  right,  title,  and  Interest  In  and  to 
the  same,  and  that  at  the  time  the  notice 
of  garnishment  was  served  upon  the  rail- 
road company  Monarch  &  Porter  had  no 
right,  title,  or  interest  in  or  to  the  fund  in- 
volved in  this  case,  which  was  subject  to  ex- 
ecution, attiichineut,  or  garnishment.  2i> 
Cyc.  1000;    Cunningham  v.  Bank,  13  Idaho. 
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167,  88  Pac.  975,  10  L.  E.  A.  (N.  S.)  706,  121 
Am.  St.  Rep.  257;  Van  Ness  v.  McCleod,  3 
Idaho  (Hasb.)  439,  31  Pac.  798;  Nassie  v. 
God  Is  With  Us  Cong.,  35  Cal.  378;  McPher- 
son  V.  Atlantic,  etc.,  Ry.  Co.,  66  Mo.  103; 
Buchanan  v.  A.  B.  Spencer  L.  Co.  (Tex.  Civ. 
App.)  134  S.  W.  292. 

It  is  also  alleged  in  the  complaint  that, 
prior  to  the  time  appellant  executed  the 
bond  signed  by  them  as  surety  for  Monarch 
&  Porter  to  the  United  States,  Monarch  & 
Porter  entered  into  an  agreement  with  the 
appellant,  and  that  in  such  agreement  the 
following  provision  appears:  "And  we  do 
further  agree  in  the  event  of  any  breach  or 
default  on  our  part  in  any  of  the  provisions 
of  the  contract  hereinbefore  mentioned,  that 
the  Title  Guaranty  &  Trust  Company  of 
Scranton,  Pa.,  as  surety  upon  the  aforesaid 
bond  shall  be  subrogated  to  all  our  rights 
and  properties  as  principal  In  said  contract, 
and  that  deferred  payments  and  any  and  ail 
moneys  and  properties  that  may  l>e  due  and 
payable  to  us  at  the  time  of  such  breach 
or  default  or  that  may  thereafter  become 
due  and  payable  to  us  on  account  of  said 
contract  shall  be  credited  upon  any  claim 
that  may  be  made  upon  the  Title  Guaranty 

6  Trust  Company,  of  Scranton,  Pa.,  under 
the  bond  above  mentioned." 

It  Is  also  alleged  that  Monarch  Sc  Porter 
were  in  default  upon  the  contract,  and  that 
the  appellant  was  compelled  to  talse  charge 
of  the  construction  work  and  advance  funds 
and  pay  bills,  and  that  in  carrying  out  the 
contract  of  Monarch  &  Porter  they  were 
authorized  to  collect  and  receive  all  pay- 
ments due  and  rebates  upon  freight,  etc., 
and  that  these  contracts  were  made  prior  to 
the  time  the  respondent  served  notice  of 
garnishment  on  the  Oregon  Short  Line  Rail- 
road Company.  Under  this  agreement  of 
Monarch  &  Porter,  the  appellant  company 
were  subrogated  to  the  rights  and  property 
and  Interests  of  Monarch  &  Porter  to  all 
rebates  upon  freight  paid  after  the  contract 
was  made,  and  the  appellant  was  fully  au- 
thorized to  collect  the  same  and  credit  the 
amount  upon  appellant's  account  against  Mon- 
arch 4  Porter.  Clarlc  v.  Sigua  Iron  Co.,  81 
Fed.  310.  26  0.  C.  A.  423;  Allen  v.  .S;tna 
Ufe  Ins.  Co.,  145  Fed.  881,  76  C.  C.  A.  265, 

7  L.  E.  A.  (N.  S.)  958;   37  Cyc.  406. 

[51  It  Is  alleged  in  the  petition  in  inter- 
vention and  cross-complaint  that  after  the 
freight  bills  upon  which  rebates  were  to  be 
paid  had  been  checked  by  Mr.  Cass,  the 
freight  traffic  checking  agent  of  the  United 
States,  they  were  returned  to  the  appellant, 
and  that  William  S.  Porter  made  false 
representations  to  them  and  they  turned  the 
freight  bills  over  to  him  for  the  purpose  of 
making  certain  checkings  of  such  rebates, 
and  that  he  has  refused  to  return  the  same, 
and  delivered  the  same  to  the  respondent, 
who    delivered    them    to    the    Oregon    Short 


Line  Railroad  Company;  that  such  freight 
bills  were  procured  through  fraud  and  with 
intent  to  cheat,  wrong,  and  defraud  the  de- 
fendant Whether  the  freight  bills  were  se- 
cured by  misrepresentations  would  in  no 
way  affect  or  defeat  the  right  of  the  ap- 
pellant to  recover  the  debt  evidenced  by  such 
freight  bills,  if  it  be  shown  by  proof  that 
the  right  to  collect  such  funds  was  assigned 
and  transferred  by  Monarch  &  Porter  to  the 
appellant  prior  to  the  time  the  notice  of 
garnishment  was  served  upon  the  railroad 
company.  In  other  words,  if  Monarch  & 
Porter  parted  with  their  right  and  title  to 
the  fund  now  in  controversy,  and  transfer- 
red the  same  to  the  appellant  for  a  valu- 
able consideration,  and  such  transfer  was 
made  before  the  notice  of  garnishment  was 
served,  then  the  appellant  it  entitled  to 
such  fund,  and  the  appellant's  right  to  re- 
cover such  fund  could  not  be  controlled  by 
the  fact  that  the  freight  bills  themselves 
were  obtained  from  the  appellant  and  de^ 
llvered  to  the  respondent,  John  Porter. 

We  are  satisfied  in  this  case  that  the 
petition  In  intervention  and  the  cross-com- 
plaint state  a  cause  of  action,  and  that  the 
demurrer  filed  in  the  trial  court  to  the  same 
should  be  overruled.  The  judgment  in  this 
case  Is  reversed,  and  the  trial  court  is  di- 
rected to  overrule  the  demurrer  filed  to  the 
petition  in  intervention  and  the  cross-com- 
plaint.   Costs  are  awarded  to  appellant. 

AIIiSHIE  and  SULLIVAN,  JJ.,  concur. 


ANTHKS  V.  ANTHES. 
(Supreme  Court  of  Idaho.     Feb.  3,  1912.) 

(SyUahui  hy  the  Court.) 

1.  Limitation  of  Actions  (18  84,  85*)  — 
Computation  of  Pebiod — Absence  fbom 
State. 

Under  the  provisions  of  section  4069,  Rev. 
Codes,  if  a  person  be  absent  from  ttie  state 
when  a  cause  of  action  accrues  against  him,  the 
action  may  be  commenced  within  the  time  lim- 
ited by  the  statute  of  limitations  after  his 
return  to  the  state;  and  if,  after  the  cause 
of  action  accrues  and  the  statute  begins  to  run, 
he  departs  from  the  state,  the  time  of  liis  ab- 
sence is  not  a  part  of  the  time  limited  for  the 
commencement  of  the  action,  and  this  will  be 
true  whatever  the  cause  of  bis  absence  may 
have  been,  and  whether  it  be  of  a  mere  tem- 
porary nature,  or  a  change  of  residence  and 
domicile. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  H  439-455;  Dec.  Dig. 
i!i  84,  m*] 

2.  Limitation  of  Actions  (5  85*)— Compu- 
tation OF  Period — Absence  fbom  State. 

The  act  of  March  13,  1907  (Sess.  Laws 
1907,  p.  321),  amending  section  4144  of  the 
Rev.  Codes,  and  providing  a  method  of  sub- 
stituted service  of  process  upon  a  resident  of 
this  state  temporarily  absent  from  his  resi- 
dence or  from  the  state,  did  not  amend  sec- 
tion 4069  with  reference  to  the  running  of  the 
statute  of  limitations  in  case  of  the  party  to  be 
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served  departing  or  being  absent  from  the 
state. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Dec.  Dig.  {  83.*] 

8.  Limitation  ok  Actions  (ff  84,  85*)— Com- 
putation or  Pekiod — Absence  fbom  State. 
The  departure  and  absence  from  the  state 
contemplated  by  section  4069  of  the  Rev.  Codes 
inclades  any  absence,  whether  temporary  or 
permanent,  and  any  departure  from  tbe  state 
from  whatever  cause;  and  therefore  the  na- 
ture of  the  absence  or  the  cause  of  tbe  depar- 
ture is  wholly  immaterial. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  H  439-455;  Dec.  Dig.  If 
84,  85.*] 

4.  FOBEION    BXECUTOR    OB    ADMINIBTBATOR — 

Authority  to  Sub. 

As  to  whether  a  person  appointed  under 
the  laws  of  a  foreign  state  as  an  executor  or 
administrator  of  the  estate  of  a  deceased  per- 
son can  maintain  an  action  in  this  state  for  the 
collection  of  a  debt  due  to  the  estate  repre- 
sented by  him  without  first  being  appointed  as 
administrator  or  executor  of  such  estate  by  a 
court  of  this  state  discussed,  but  not  passed 
upon,  for  tbe  reason  that  it  is  not  considered 
essential  to  the  determination  of  the  case. 
6.  Parties    (g    76*)  —  Authority   to    Sue  — 

Waiver  of  Objections. 

The  objection  that  a  person  who  has  been 
appointed  executor  of  the  estate  of  a  deceased 
person  by  a  court  of  a  foreign  state,  and  who 
commences  an  action  in  this  state  to  collect  a 
debt  due  to  tbe  estate  represented  by  him,  can- 
not maintain  his  action  in  this  state  without 
being  first  appointed  by  the  court  of  this  state 
as  the  representative  of  such  estate  goes  to 
the  capacity  of  the  plaintiff  to  sue  or  maintain 
his  action,  and  is  a  ground  of  demurrer  under 
section  4174,  Rev.  Codes,  and  if  not  raised  by 
demurrer  or  answer  is  thereby  waived  under 
the  provisions  of  section  4178,  Rev.  Codes. 

[Ed.  Note. — For  other  cases,  see  Parties, 
Cent.  Dig.  fg  117-121;   Dec.  Dig.  g  76.*] 

6.  Parties   (g  76*)— Actions— Authority  to 

Sue. 

The  representative  capacity  of  an  execu- 
tor or  administrator  and  his  legal  authority  to 
represent  the  estate  for  which  he  is  suin^  goes 
to  the  capacity  of  the  plaintiff  to  maintain  the 
action,  rather  than  the  sufficiency  of  the  facts 
to  constitute  a  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Parties, 
Cent.  Dig.  gg  117-121;   Dec.  Dig.  g  76.*] 

Appeal  from  District  Court,  Bannock 
County;  John  F.  MacLane,  Judge. 

Action  by  Henry  W.  Anthes,  executor, 
against  William  A.  Anthes,  administrator. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

George  K  Gray,  for  appellant.  A.  M. 
Bowen,  for  respondent. 

AILSHIE,  J.  [1,3]  Tbe  first  contention 
made  by  appellant  In  this  case  is  that  the 
court  erred  in  finding  and  holding  that  tbe 
action  was  not  barred  by  tbe  statute  of  lim- 
itations. Sections  4030  and  4052,  Rev.  Codes. 
Tbe  action  -was  prosecuted  by  tbe  executor 
of  the  payee  to  recover  on  a  promissory  note. 
At  tbe  time  tbe  action  was  instituted  (March 

5,  1009),  the  note,  as  it  appeared  upon  Its 
face,  bad  been  barred  by  the  statute  of  lim- 
itations for  a  period  of  35  days.     In  other 


words,  tlK  statutory  period  of  5  years  bad 
elapsed  35  days  prior  to  tbe  commencement 
of  tbe  action.  In  order  to  avoid  the  opera- 
tion of  tbe  statute,  tbe  plaintiff  alleged  that 
tbe  defendant  departed  from  this  state  on 
about  tbe  1st  day  of  May,  1908,  and  remain- 
ed absent  therefrom  for  a  period  of  60  days. 
Tbe  defendant  denied  this  allegation,  but 
admitted  that  be  bad  been  out  of  tbe  state 
for  a  brief  period  of  time,  but  claimed  that 
bis  absence  was  only  temporary,  and  that 
be  bad  all  the  time  maintained  a  home  and 
a  residence  within  tbe  state,  and  that  bis 
wife  bad  continuously  resided  at  bis  home 
in  this  state.  Tbe  court  found  that  the  de- 
fendant departed  from  tbe  state  on  tbe  1st 
day  of  May,  1008,  and  remained  continuously 
absent  therefrom  for  a  period  of  at  least 
40  days;  and  the  court  concluded  therefrom 
that  the  cause  of  action  was  not  barred  by 
tbe  statute  of  limitations  at  tbe  time  of  the 
commencement  of  tbe  action. 

Section  4069  of  tbe  Rev.  Codes  provides  as 
follows:  "If,  when  the  cause  of  action  ac- 
crues against  a  person,  he  Is  out  of  tbe  state, 
the  action  may  be  commenced  within  tbe 
term  herein  limited,  after  bis  return  to  tbe 
state,  and  If,  after  tbe  cause  of  action  ac- 
crues, be  departs  from  the  state,  tbe  time  of 
bis  absence  is  not  part  of  tbe  time  limited 
for  the  commencement  of  tbe  action." 

[2]  It  Is  under  tbe  provisions  of  tbe  fore- 
going statute  that  tbe  trial  court  held  that 
this  action  was  not  barred  by  the  statute 
of  limitations.  Appellant  contends,  however, 
that  under  tbe  provisions  of  an  act  of  the 
Legislature,  approved  March  13,  1907  (Sess. 
Laws  1907,  p.  321),  amending  section  4144 
of  the  Rev.  Codes,  providing  the  manner 
of  serving  process,  a  temporary  absence. 
where  tbe  party  still  maintains  bis  residence 
in  tbe  state,  does  not  come  within  the  pur- 
view of  section  4069,  supra.  The  last  sub- 
division of  that  amendment  is  as  follows: 
"In  all  other  cases  to  the  defendant  person- 
ally or  by  leaving  a  copy  thereof  and  a  copy 
of  the  complaint  in  the  cause  at  the  usual 
place  of  abode  of  tbe  defendant  with  a  mem- 
ber of  tbe  family  over  tbe  age  of  twenty-one 
years." 

Appellant  cites  the  following  cases  which 
at  least  tend  to  support  his  contention:  Blod- 
gett  V.  Utley,  4  Neb.  25 ;  Garth  v.  Robards, 
20  Mo.  524,  64  Am.  Dec.  203;  Quarles  v. 
Bicicford,  04  N.  H.  423,  13  Atl.  642;  Nunez 
v.  Taylor,  91  Ky.  461,  16  S.  W.  128 ;  Buckley 
V.  Jenkins,  10  Bush  (Ky.)  21.  Tbe  Nebraska 
case  seems  to  be  in  point;  but  in  Missouri 
the  statute  differed  somewhat  from  ours.  In 
that  it  provided  that,  "If  such  person  de- 
parts from  and  resides  out  of  the  state,  the 
time  of  his  absence  shall  not  be  deemed  or 
taken  as  part  of  the  time  limited  for  tbe 
commencement  of  such  action."  There  It 
was  held  that  the  statute  did  not  mean  a 
temporary   absence,   but   a   change  of   resl- 
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dence.  The  same  provision  seems  to  have 
been  contained  in  the  New  Hampshire  stat- 
ute, wbUe  the  Kentncky  statute  contemplates 
snob  an  absence  as  amounts  to  "obstructing 
the  prosecution  of  the  action,"  and  the  court 
accordingly  held  that  such  absence  must  be 
a  change  of  residence,  rather  than  a  tem- 
porary absence. 

A  great  many  authorities  are  cited  by  re- 
spondent which  support  the  conclusion  and 
Judgment  of  the  trial  court,  and  are  to  the 
effect  tliat  any  absence,  whether  temporary 
or  permanent,  or  whatever  the  cause  may 
have  been,  is  sufBclent  to  toll  the  statute  and 
bring  the  case  within  the  exertion  provided 
for  by  section  4069,  supra.  The  following 
are  some  of  the  authorities  which  support 
this  contention:  Lane  v.  Bank,  6  Kan,  74; 
Chicago,  etc.,  Ry.  Co.  v.  Cootc,  43  Kan.  83, 
22  Pac.  968;  Bauserman  v.  Blunt,  147  U. 
S.  647,  18  Sup.  Ct  466,  37  L.  Ed.  316;  Fish- 
er V.  Phelps,  21  Tex.  551;  Phillips  v.  Hol- 
man,  26  Tex.  276;  BemU  v.  Ward,  37  Tex. 
Civ.  App.  481,  84  S.  W.  291;  Rogers  v.  Hatch, 
44  Cal.  280;  Parker  v.  Kelly,  61  Wis.  552, 
21  N.  W.  639 ;  19  Am.  &  Eng.  Ency.  of  Law, 
234. 

Our  statute  (section  4069)  seems  perfectly 
clear  to  us,  and  that  the  Legislature  did  not 
have  reference  alone  to  a  change  of  domicile 
or  a  permanent  departure  from  the  state, 
but  to  any  departure  which  prevents  an  ac- 
tual personal  service  upon  the  defendant 
That  is  undoubtedly  what  was  meant  at 
the  time  the  statute  was  enacted,  for  the 
reason  that  there  was  then  no  such  thing  as 
a  substitute  for  personal  service  in  this  state. 
It  was  then  necessary,  in  order  to  serve  the 
defendant,  that  the  service  of  process  be 
made  upon  him  personally  and  individually, 
or  constructively  by  publication,  and  it  could 
not  be  left  at  his  residence,  or  with  a  mem- 
ber of  his  family.  So  at  the  time  of  the 
adoption  of  this  statute,  any  departure  from 
the  state,  for  whatever  cause  or  purpose, 
would  prevent  the  personal  service  of  pro- 
cess, and  prevent  the  statute  running  during 
such  absence.  When  the  act  of  March  13, 
1907,  was  passed,  it  merely  provided  a  meth- 
od of  subsUtuted  service  upon  a  resident  of 
this  state;  but  it  made  no  pretense  of  amend- 
ing section  4069,  so  as  to  continue  the  stat- 
ute of  limitations  running  during  such  tem- 
porary absence  of  a  resident  of  the  state. 
In  this  case,  the  evidence  was  sutSclent  to 
warrant  the  trial  court  in  finding  that  the 
defendant  had  been  absent  from  the  state 
continuously  for  40  days;  and  he  was  equal- 
ly justified  in  the  legal  conclusion  that  the 
statute  ceased  to  run  during  that  period  of 
absence.  The  cause  of  action  was  therefore 
not  barred  by  the  statute  of  limitations. 

[4,  S]  The  appellant  makes  the  further 
contention  that  the  respondent  herein  was  a 
nonresident  of  this  state,  and  that  he  receiv- 
ed the  appointment  as  executor  of  the  es- 
tate he  represented  under  the  laws  of  the 
state  of  Wisconsin,  and  that  he  had  not  re- 


ceived any  appointment  from  a  court  of 
this  state,  and  could  not  therefore  maintain 
his  action  in  this  state  merely  by  virtue  of 
his  appointment  as  executor  under  the  laws 
of  another  state.  In  support  of  this,  coun- 
sel cites  the  following  authorities,  which 
seem  to  amply  support  his  contention:  Dix- 
on V.  Ramsay,  7  U.  S.  319,  2  L.  Ed.  453; 
Lewis  V.  McFarland,  13  U.  S.  161,  3  L.  Ed. 
687;  Kerr  v.  Moon,  22  V.  S.  566,  6  L.  Ed. 
161;  Noonan  v.  Bradley,  76  V.  S.  394,  19  L. 
Ed.  757 ;  Johnson  v.  Powers,  139  U.  S.  156, 
11  Sup.  Ct.  525,  39  L.  Ed.  112;  Fugate  v. 
Moore,  86  Va.  1045,  11  S.  E.  1063,  19  Am. 
St.  Rep.  926;  Louisville,  etc.,  R.  R.  Co.  v. 
Brantley,  96  Ky.  297,  28  S.  W.  477,  49  Am. 
St.  Rep.  291,  and  note;  Shlnn's  Estate,  note, 
45  Am.  St  Rep.  656.  Respondent  meets 
this  contention  by  insisting  that  the  objec- 
tion, even  if  valid,  lias  been  waived  by  the 
appellant,  in  that  it  was  never  raised  by 
either  demurrer  or  answer  in  the  lower  court, 
and  that  it  cannot  be  raised  for  the  first 
time  in  this  court.  Under  the  provisions  of 
our  statute  (section  4174),  it  is  made  a  ground 
of  demurrer  "that  the  plaintiff  has  not  legal 
capacity  to  sue;"  and  under  section  4178, 
it  is  provided  that:  "If  no  objection  be  taken, 
either  by  demurrer  or  answer,  the  defendant 
must  be  deemed  to  have  waived  the  same 
excepting  only  the  objection  to  the  jurisdic- 
tion of  the  court,  and  the  objection  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action."  Now  it  is 
clear  from  the  foregolnng  provision  of  the 
statute  that  the  objection  here  raised  has 
been  waived,  unless  it  goes  to  the  jurisdic- 
tion of  the  court  or  the  sufficiency  of  the 
facts  pleaded  to  constitute  a  cause  of  action. 

[8]  There  can  be  no  question  as  to  the 
Jurisdiction  of  the  court,  because  the  party 
came  into  the  court  and  subjected  himself 
to  its  jurisdiction,  so  that  question  is  at  once 
eliminated.  The  facta  pleaded  are  also 
sufficient  to  constitute  a  cause  of  action  and, 
if  proven,  to  entitle  the  one  who  pleads  them 
to  a  judgment.  If,  however,  the  party  who 
pleads  these  facts,  as  in  the  case  at  bar,  is 
not  legally  and  lawfully  entitled  to  maintain 
the  action  by  reason  of  never  having  been 
duly  appointed  and  constituted  the  executor 
and  legal  representative  of  the  estate  he  as- 
sumes to  represent,  then  the  objection  is 
purely  one  going  to  the  capacity  of  the  plead- 
er to  maintain  his  action.  He  Is  in  this  re- 
spect on  a  parity  with  a  foreign  corporation 
which  comes  into  the  state  and  commences 
an  action  and  falls  to  show  that  it  has  com- 
plied with  the  Constitution  and  laws  of  the 
state,  so  as  to  give  it  a  legal  status  in  this 
state  and  entitle  it  to  a  hearing  before  the 
courts  of  the  state. 

In  Valley  Lumber  Co.  v.  Drlessel,  13  Idaho, 
672,  93  Pac.  765,  15  L.  R.  A.  (N.  S.)  299,  this 
court,  dealing  with  the  question  of  the  ca- 
pacity of  the  plaintiff  to  maintain  its  action 
as  distinguished  from  the  sufficiency  of  the 
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facts  pleaded,  said:  "A  corporation  or  indi- 
vidual may  liave  a  good  cause  of  action  and 
Btin  have  not  the  capacity  to  sue,  and  may 
have  capacity  to  sue  and  no  cause  of  ac- 
tion." On  the  general  question  of  want  of 
capacity  to  sue,  see  Pratt  v.  Northern  Pacific 
Ry.  Co.,  13  Idaho,  373,  90  Pac.  341,  10  I*  R. 
A.  (N.  S.)  499,  121  Am.  St.  Rep.  208;  Meyer 
V.  Earth,  97  Wis.  352,  72  N.  W.  748,  65  Am. 
St.  Rep.  124 ;  Wedel  v.  Herman,  59  Cal.  507; 
Owings  V.  Turner,  48  Or.  4<52,  87  Pac.  160; 
Wilson  V.  Wilson,  26  Or.  251,  38  Pac.  185; 
34  Cyc.  439.  The  failure  of  the  api)ellant  to 
raise  the  issue  of  resijondenfs  capacity  to 
sue,  either  by  demurrer  or  answer,  was  a 
waiver  of  that  objection,  and  it  cannot  now 
be  raLsed  for  the  first  time  on  appeal. 

The  judgment  of  the  trial  court  should  be 
nflirmed;  and  it  is  so  ordered.  Costs  award- 
ed in  favor  of  respondent. 

STEWART,  C.  J.,  and  SULLIVAX,  J.,  con- 
cur. 


SEA  WELL  et  al.  v.  PACIFIC  &  I.  N.  BY.  CO. 
(Supreme  Court  of  Idaho.     Feb.  2,  1912.) 

(Syllahut  ly  the  Court.) 

1.  COMPBOMISE  AND  SETTLEMEST  (J  23*)— AC- 
TION ON  Agreement— Evidence. 

In  an  action  on  an  agreement  of  compro- 
miBe  and  settlement  of  differences  and  disputes, 
where  a  defense  is  made  that  the  agreement 
was  entered  into  by  the  defendant,  relying  up- 
on certain  false  and  fraudulent  statements  that 
were  made  by  the  plaintiff  at  the  time  of  en- 
tering into  the  contract,  and  that  the  plaintiff 
knew  such  statements  were  false  and  fraudu- 
lent, and  that  the  defendant,  not  knowing  of 
the  falsity  of  such  statements,  relied  and  acted 
upon  them,  the  evidence  is  sufficient  to  sustain 
and  support  a  verdict  in  favor  of  the  defend- 
ant. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  SetUement,  Dec.  Dig.  |  23.*] 

2.  Compromise   and    Settlement    (J  23*)  — 
Action  on  Agreement- Evidence. 

Evidence  examined  in  this  case,   and  held 
sufficient  to  support  the  verdict  and  judgment. 
[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Dec.  Dig.  |  23.*] 

(Additional  Syllaius  iy  Editorial  Staff.) 

3.  Appeal  and  Error    (i  1001*)— Review— 
Q11E.ST10N8  OF  Fact. 

Under  the  express  provisions  of  Rev. 
Codes,  {  4824,  whenever  there  is  substantial 
evidence  to  support  a  verdict,  it  will  not  be  set 
aside. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1001.*] 

Appeal  from  District  Court,  Washington 
County;  Ed.  L.  Bryan,  Judge. 

Action  by  Lester  Seawell  and  another 
against  the  Pacific  &  Idaho  Northern  Rail- 
way Company  on  a  contract.  From  a  judg- 
ment for  plaintiffs,  for  a  part  of  the  sum 
demanded,  they  appeal.    Afflrnied. 


On  the  18th  day  of  September,  1908,  Les- 
ter Seawell  and  Mrs.  Lester  Seawell  shipped 
a  band  of  sheep  from  Evergreen,  Idaho,  over 
the  Pacific  &  Idaho  Northern  Railway  Com- 
pany's line  of  road,  and  the  train  conveying 
the  sheep  was  wrecked  between  Evergreen 
and  Welser,  and  a  number  of  sheep  were 
killed,  maimed,  and  injured.  Seawell  was 
with  the  train,  but  refused  to  assume  charge 
of  the  sheep  or  liave  anything  to  do  with 
them  at  the  time  of  the  wreck,  and  the  rail- 
road company  cared  for  them,  and  after  the 
wreck  was  cleared  away  transported  them 
to  Welser.  The  sheep  were  held  at  the  lat- 
ter place,  pending  a  settlement  between  the 
shippers  and  the  railroad  company,  and  in 
the  meanwhile  some  of  them  got  out  of  the 
corrals,  and  were  killed  and  injured  by  trains 
on  the  Oregon  Short  Line  Road.  On  tlie 
night  of  September  22d,  or  rather  some  time 
between  11  o'clock  that  night  and  1  or  2 
o'clock  the  following  morning,  an  agreement 
was  entered  into  between  the  shippers  and 
the  company  which  contains  the  following 
introductory  recital: 

"Whereas,  on  the  18th  day  of  September. 
A.  D.  1908,  Lester  Seawell  and  Mrs.  Lester 
Seawell  shipped  4,758  head  of  sheep  over  the 
I'aclfic  &  Idaho  Northern  Railway  Company, 
which  said  sheep  were  shipped  under  the 
names  of  said  parties  and  of  other  parties, 
and  consigned  to  said  parties  and  other  par- 
ties; and  whereas,  the  train  conveying 
said  sheep  was  wrecked  on  the  line  of 
said  railroad  company,  and  a  portion  of 
said  sheep  killed,  maimed,  and  lost  by  reason 
of  said  wre<'k;  and  whereas,  a  number  of  said 
sheep  wrere  killed,  maimed,  and  injured  in 
the  vicinity  of  Welser,  Idaho;  and  whereas, 
the  said  Lester  Seawell  and  Mrs.  Ijcster  Sea- 
well claim  damages  from  said  railroad  com- 
pany by  reason  of  the  occurrences  hereinbe- 
fore recited;  and  whereas,  the  said  railroad 
company  have  disclaimed  any  liability  for 
damages  arising  from  said  acts  and  occur- 
rences; and  whereas,  said  railroad  company 
and  Lester  Seawell  and  Mrs.  Lester  Seawell 
desire  to  settle  said  controversy  without  a 
resort  to  litigation:  In  consideration  of  the 
premises,  it  Is  agreed  by  and  between  the 
aforementioned  parties  to  said  controversy 
that  the  same  be  compromised  as  follows, 
to  wit." 

The  foregoing  recital  is  followed  by  tlie 
terms  of  the  contract,  which  provide,  in  ef- 
fect, that  the  railroad  company  shall  turn 
over  to  the  shipper  all  sheep  that  are  sound, 
and  would  pay  to  the  shippers  the  sum  of 
10  cents  per  head  on  all  sheep  turned  back 
to  them  as  compensation  for  shrinkage,  and 
that  it  would  pay  to  the  shippers  the  "cur- 
rent price  In  Welser,  Idaho,  for  all  sheep 
killed,  crlpple<l,  or  missing."  The  contract 
further  provided  that  the  delivery  should  be 
made  on  the  following  day  (September  23d), 
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and  that  the  company's  employes  should  re- 
main In  charge  of  the  sheep  until  such  time 
as  the  delivery  was  fully  made  and  completed, 
in  order  to  enable  it  to  ascertain  the  number 
turned  back  and  the  number  killed,  injured, 
and  missing.  The  sound  sheep  were  accord- 
ingly delivered  to  the  shippers  on  the  23d, 
and  the  shippers  thereupon  demanded  pay- 
ment for  a  number  of  sheep  representing  the 
difTerence  between  the  number  turned  back 
and  the  number  they  claimed  had  been 
shipped,  aggregating  4,758  head.  The  num- 
ber claimed  by  apitellants  represented  a 
shipment  of  16  cars;  15  cars  carrying  300 
liead  each,  and  the  sixteenth  car  carrying 
258  head.  Th^  company's  manager  declined 
and  refused  to  pay  for  that  number,  and 
claimed  that,  on  the  contrary,  the  shippers 
had  only  delivered  to  the  company  4,458 
head,  and  that  the  shipment  consisted  of  only 
15  cars.  There  was  consequently  a  difference 
between  the  shipper  and  the  carrier  of  one 
full  car  load  of  sheep,  and  they  were  unable 
to  agree  on  the  number,  and  this  action  was 
accordingly  instituted. 

The  shipper  sued  upon  the  contract  of  set- 
tlemrat  of  September  22d,  and  the  railroad 
company  defended  to  the  extent  of  the  num- 
ber of  sheep  represented  by  one  car  load  of 
300  head,  on  the  ground  of  fraud  and  mis- 
representation on  the  part  of  the  shipper, 
made  at  the  time  the  agreement  was  entered 
into.  The  company  claimed  that  the  contract 
was  entered  Into  at  the  office  of  the  shippers' 
atttomeys  at  a  late  hour  of  the  night,  when 
its  offices  were  closed  and  its  records  and 
flies  were  not  available  or  accessible,  and 
that  the  recital  in  the  contract  as  to  the  num- 
ber of  sheep  shipped  was  accepted  and  made 
"Wholly  upon  the  representation  of  the  ship- 
per, and  that  the  company's  agent  and  man- 
ager relied  upon  such  statement  as  being  true 
and  correct  at  the  time  It  was  made;  where- 
as, In  truth  and  fact,  it  was  false  and  fraud- 
ulent, and  that  the  shipper  knew  of  such  fact 
at  the  time  he  made  such  representation,  and 
at  the  time  the  contract  was  executed.  The 
evidence  disclosed  that  the  sheep  were  not 
all  shipped  in  the  name  of  the  owners,  Mr. 
and  Mrs.  Seawell,  but  that  only  about  seven 
or  eight  cars  were  shipped  In  their  names 
and  the  balance  in  the  names  of  other  per- 
sons, called  "dummies."  The  evidence  also 
disclosed  that  the  agent  at  Evergreen  had 
issued  to  the  Seawells  16  bills  of  lading,  or 
"live  stock  contracts,"  as  they  are  designated 
ou  their  face,  while  he  had  only  made  out  15 
waybills.  Waybill  No.  117  covered  O.  S.  L. 
car  No.  13798,  and  was  consigned  to  "Lester 
Seawell,  Chicago.''  The  evidence  on  the  part 
of  the  railroad  company  showed,  however, 
that  the  agent  at  Evergreen  issued  two  bills 
of  lading  or  live  stock  contracts  on  O.  S.  L. 
car  No.  13798,  one  to  Lester  Seawell  and  the 
other  to  Mrs.  Lester  Seawell.  These  con- 
tracts were  Introduced  in  evidence;  and, 
while  the  Seawells  held  contracts  or  bills  of 
lading  for  16  cars,  it  appears  uixtn  the  face 


of  their  contracts  that  O.  S.  L.  car  No.  13798 
had  been  covered  by  both  contracts,  and  that 
the  contracts  duplicated  this  one  car  (O.  S.  L. 
No.  13798). 

The  court  submitted  to  the  Jury  a  list  of 
questions,  upon  which  they  made  special  find- 
ings. The  questions  submitted  and  the  an- 
swers given  thereto  by  the  Jury  are  as  fol- 
lows: 

"First.  How  many  cars  of  sheep  did  the 
plaintlfT  ship  over  the  road  of  the  defendant 
on  or  about  the  20th  day  of  September,  1908? 
Answer:  15. 

"Second.  How  many  sheep  were  placed  In 
each  car?  Answer:  300  each  In  14  cars;  258 
in  1  car. 

"Third.  Did  the  plaintiff  Lester  Seawell, 
at  the  time  the  contract  In  evidence  herein 
was  made,  state  to  the  general  manager  of 
the  defendant  corporation  that  he  had  shipped 
over  the  defendant's  road  4,758  sheep?  An- 
swer;  Yes. 

"Fourth.  If  the  answer  to  No.  3  is  in  the 
affirmative,  was  such  statement  true  or  false? 
Answer:   False. 

"Fifth.  If  you  answer  question  No.  3  in 
the  affirmative,  did  the  manager  of  the  de- 
fendant corporation  rely  upon  the  said  state- 
ment of  the  plaintiff  Seawell  as  to  the  num- 
ber of  sheep  shipped,  and  were  the  state- 
ments of  the  said  Seawell  the  procuring 
cause  of  the  signing  of  the  contract  by  the 
manager  of  the  defendant  corporation,  which 
contract  has  been  Introduced  in  evidence? 
Answer:   Yes. 

"Sixth.  Did  the  plaintiff  Seawell,  at  the 
time  of  entering  Into  the  agreement  and  con- 
tract which  has  been  introduced  in  evidence, 
state  to  the  manager  of  the  defendant  cor- 
poration that  he  had  shipped  16  cars  over 
the  line  of  the  defendant  corporation?  An- 
swer: Yes. 

"Seventh.  If  the  answer  to  No.  6  is  in  the 
affirmative,  was  this  statement  true  or  false? 
Answer:   Yes;   false. 

"E^hth.  How  many  sheep  belonging  to 
plaintiff,  including  the  sheep  which  Mack 
Hand  and  the  plaintiff  Lester  Seawell  both 
testify  were  furnished  by  said  Mack  Hand 
to  said  Lester  Seawell  to  fill  up  the  last  car 
loaded  by  plaintiffs,  were  delivered  by  plain- 
tiffs to  the  defendants  on  or  about  the  20th 
day  of  September,  1908?     Answer:   4,458. 

"Ninth.  At  the  time  the  sheep  referred  to 
in  the  foregoing  question  were  loaded,  did 
the  said  Lester  Seawell  count  the  said  sheep? 
Answer:  Yes. 

"Tenth.  How  many  cars  were  unloaded, 
after  the  wreck  on  the  20th  day  of  September, 
1008,  at  the  place  where  the  wreck  occurred? 
Answer:   One. 

"Eleventh.  Had  the  defendant  company, 
at  the  time  that  It  executed  the  agreement 
mentioned  in  the  last  question,  in  its  posses- 
sion, or  in  the  possession  of  its  officers,  or 
any  of  them,  the  data  from  which  it  could 
have  secured,  with  the  exercise  of  reasonaMe 
diligence,  full  information,  about  the  ship- 
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meot  made  by  plaintiffs  on   September  20, 
1908?    Answer:   No. 

"David  Donnan,  Foreman." 
Upon  these  findings  by  the  jury  the  court 
entered  judgment  for  the  plaintiffs  for  the 
amount  claimed,  less  300  head,  or  one  car 
load.  The  plaintiffs  have  appealed  from  the 
judgment. 

Feltham  &  Ryan  and  Perky  A  Crow,  for 
appellants.  Richards  &  Haga  and  Frank 
Harris,  for  respondent. 

AILSHIE,  J.  (after  stating  the  facts  as 
above).  [S]  There  was  a  substantial  conflict 
in  the  evidence,  and  the  findings  of  the  jury 
thereon  are  consequently  conclusive.  Sec- 
tion 4824,  Rev.  Codes;  Snowy  Peak,  etc.,  Co. 
V.  Tamarack,  etc.,  Co.,  17  Idaho,  644,  107 
Pac.  60;  Eaves  v.  Sheppard,  17  Idaho,  268, 
105  Pac.  407,  134  Am.  St.  Rep.  256;  Bowers 
V.  Cottrell,  16  Idaho,  221,  96  Pac.  936;  Rose- 
borough  V.  Whittlngton,  15  Idaho,  100,  96 
Pac.  437;  Lamb  v.  Licey,  16  Idaho,  664,  102 
Pac.  378. 

[1,  2]  Appellants  place  their  principal  re- 
liance for  reversal,  however,  upon  the  propo- 
sition that  this  Is  an  action  on  an  agreement 
of  settlement  of  a  disputed  claim,  and  that 
the  parties  were  dealing  at  arm's  length, 
and  that  there  is  no  competent  evidence  of 
any  fraud  being  practiced  or  misrepresenta- 
tion being  made  by  the  appellants  in  procur- 
ing this  contract,  and  that  the  defense  of 
fraud  and  misrepresentation  has  not  been 
established.  That  contention  is  met  by  at 
least  two  valid  and  insurmountable  objec- 
tions in  this  case.  In  the  first  place,  while 
the  contract  and  agreement  of  settlement 
enumerates  and  sets  forth  the  number  of 
sheep  which  the  shippers  delivered  to  the 
carrier,  still  it  does  not  appear  that  there 
had  been  any  real  controversy  between  the 
parties  as  to  the  number  of  sheep  shipped ; 
but  the  vital  question  in  dispute  was  the 
amount  of  compensation  to  be  received,  and 
whether  the  shipper  would  accept  the  sheep 
from  the  carrier  at  Welser  and  receive  com- 
pensation for  the  loss  sustained  by  rea- 
son of  the  delivery  and  consequent  shrink- 
age. In  other  words,  It  does  not  appear  that 
the  settlement  primarily  involved  a  dispute 
over  the  number  of  sheep  shipped.  In  the 
second  place,  the  settlement  was  made  with- 
out the  company's  agent  consulting  the  rec- 
ords kept  by  the  company,  and  apparently 
upon  the  word  of  the  shipper  as  to  the  num- 
ber actually  shipped.  While  the  shipper 
would  ordinarily  be  presumed  to  know  the 
number  of  stock  he  bad  delivered  to  the  car- 
rier, the  carrier,  on  the  other  hand,  would 
have  no  adequate  method  of  knowing  the 
number  received,  except  from  Its  records. 
And,  lastly,  the  company  showed  diligence 
and  good  faith  in  ascertaining  the  number 
shipped  and  the  fraud  and  misrepresentation, 
and  apparently  within   less   than  12   hours 


after  the  signing  of  this  agreement  it  brought 
the  matter  to  the  attention  of  the  shipper, 
and  demanded  a  correction  of  the  mistake 
that  had  been  made.  The  evidence  was 
abundant  to  justify  the  jury  in  their  find- 
ings. 

There  Is  clearly  nothing  in  this  record 
which  indicates  a  miscarriage  of  justice. 
The  jury  have  heard  all  the  evidence  In  the 
case,  and  have  seen  all  the  witnesses,  and 
have  found  against  the  appellants  on  every 
question.  When  a  jury  finds,  in  such  a  case 
as  this,  in  favor  of  a  railroad  company,  it 
is  fairly  safe  to  conclude  that  the  evidence 
was  ample  and  of  the  most  convincing  char- 
acter, and,  as  it  appears  in  the  record  here, 
it  Is  clear  to  us  that  they  committed  no  er- 
ror in  this  case. 

The  judgment  should  be  aflSrmed;  and  It 
is  so  ordered.  Costs  awarded  in  favor  of 
respondent. 

STEWART,  O.  J.,  and  SULLIVAN,  J., 
concur. 


LEE  et  al.  v.  HANFORD. 
(Supreme  Court  of  Idaho.     Feb.  6,  1912.) 

(Syllabus  by  the  Court.) 

1.  Waters  and  Water  Courses  (§  152*)— 
appbopkiation  of  water  rights— action 
TO  Quiet  Title. 

In  an  action  to  quiet  title  to  water  appro- 
priated from  a  public  stream  in  this  state, 
where  the  issue  joined  is  one  of  priority,  the 
court  should  find  the  actual  appropriation  made 
by  each  appropriator,  giving  the  time  the  ap- 
propriation was  made  and  the  quantity  of  wa- 
ter appropriated  to  a  beneficial  use  by  each  ap- 
propriator. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  §  152.*] 

2.  Waters  and  Water  Courses  (|  152*)— 
Appropriation  or  Water  Riohts— Action 
TO  Quiet  Title. 

T^e  quantity  of  water  decreed  to  an  ap- 
propriator, In  an  action  wherein  the  priority  of 
appropriation  is  the  issue,  should  be  upon  the 
basis  of  cubic  feet  per  second  of  time  of  the 
water  actually  applied  to  a  beneficial  use,  and 
should  be  definite  and  certain  as  to  the  quanti- 
ty appropriated  and  necessarily  used  by  the 
appropriator. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,   Dec.  Dig.  §  152.*] 

3.  Waters  and  Water  Courses  (8  152*)— 
Appropriation  of  Water  Riohtb— Action 
to  Quiet  Title. 

In  an  action  to  quiet  title  to  water  appro- 
priated, when  the  issue  to  be  determined  is  as 
to  the  priorities  of  different  appropriations,  and 
the  trial  court  makes  a  finding  in  said  cause 
that  "L.  has  appropriated  all  the  waters  flow- 
ing in  the  stream,"  such  finding  will  be  set 
aside  upon  appeal  because  of  its  indefiniteness 
and  uncertainty,  and  the  trial  court  will  be  di- 
rected to  make  new  findings  as  to  the  appro- 
priation of  each  appropriator,  describing  the 
water  appropriated  by  each  appropriator  in 
cubic  feet  per  second  of  time,  and  to  enter  a 
decree  in  accordance  with  such  finding. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  §  152.*] 
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Appeal  from  District  Court,  Elmore  Coun- 
ty:  Alfred  Budge,  Judge. 

Action  by  Archie  R.  Iiee  and  another 
against  Roy  Hanford.  From  a  judgment  for 
plaintiffs,  defendant  appeals.  Rerersed,  with 
directions. 

J.  O.  Hedrlck,  for  appellant.  McFadden 
ft  Biodhead,  for  respondents. 

STEWART,  C.  J.  This  Is  an  action  to  de- 
termine the  right  of  the  plaintiffs  to  the 
waters  of  Blackman's  Gulch  creek  In  Elmore 
county,  Idaho.  The  plaintiffs  allege  the 
ownership  of  160  acres  of  land,  and  that 
they  and  their  predecessors  In  Interest  ap- 
propriated and  applied  to  a  beneficial  use 
In  Irrigating  said  land  during  the  Irrigation 
season  water  In  an  amount  not  In  excess  of 
160  miners'  Inches,  and  that  all  of  the  wa- 
ters of  said  creek  are  necessary  for  the 
proper  Irrigation  of  said  land,  and  demand 
that  they  be  adjudged  all  of  the  waters  flow- 
ing In  said  stream,  and  that  the  defoidant 
be  enjoined  from  Interfering  therein.  The 
defendant  answers  and  denies  the  idaintiffs' 
prior  am>roprlatlon,  and  also  denies  the  use 
by  plaintiffs  of  water  upon  plaintlfTs'  land, 
and  denies  that  the  sti'eam  during  the  Irriga- 
tion season  flows  water  to  the  amount  of  160 
inches,  or  greater  than  50  Inches,  denies  that 
the  defendant  wrongfully  and  unlawfully  di- 
verted the  waters  of  said  stream  or  in  any 
way  Interfered  with  the  plaintiffs'  ditches, 
or  that  plaintiffs  had  any  ditches,  and  denies 
the  plaintiffs'  right  to  the  use  of  any  water 
from  said  stream,  and  denies  that  plaintiffs 
had  any  land  in  cultivation,  and  damages. 
The  defendant  also  filed  a  cross-complaint  In 
which  he  alleges  that  upon  the  5tb  day  of 
June,  1908,  he  made  application  to  the  state 
engineer  for  permit  to  divert  '^*/to  cubic 
feet  per  second  of  the  waters  of  Blackman's 
Oulch  creek  for  the  purpose  of  Irrigating  320 
«cre8  of  land,  and  that  during  the  year  1908, 
by  means  of  canals,  he  diverted  the  waters 
of  said  stream  to  the  point  described  in  the 
permit,  and  conducted  the  same  upon  said 
land,  and  made  proof  to  the  engineer  of  the 
completion  of  the  diversion,  and  that  the 
state  engineer  issued  to  the  defendant  a  wa- 
ter license  for  the  use  of  said  water;  that 
be  takes  the  water  from  said  stream  at  a 
point  about  one  mile  up  the  stream  from 
plaintiffs'  land;  that  he  has  a  valid  existing 
water  right  entitling  him  to  the  use  of  the 
water  of  said  stream;  that  the  plaintiffs 
have  no  right  whatever  to  the  use  thereof, 
and  prays  that  his  right  to  the  use  of  the 
waters  of  Blackman's  Gulch  creek  may  be 
declared  superior  to  the  right  of  the  plain- 
tiffs to  the  use  of  said  water.  t;pon  the 
issues  thus  formed  the  trial  court  found  that 
the  evidence  was  irreconcilable  and  conflict- 
ing, and  from  such  evidence  found  that 
plaintiffs  and  their  predecessors  In  interest 
have  been  since  May,  1806.  and  now  are,  the 
owners  of  160  acres  of  land;    that  during 


the  year  1901  the  predecessors  of  plaintiffs, 
by  means  of  ditches  and  dams,  diverted  all 
the  waters  of  Blackman's  Gulch  creek  In  El- 
more county,  Idaho,  for  the  use  of  irrigating 
said  land,  and  that  all  of  the  water  from 
said  creek  has  been  used  on  said  land  for 
Irrigating  the  same  since  1901,  except  when 
defendant  interfered  with  the  use  of  the 
same,  and  that  all  of  the  waters  of  said 
creek  are  necessary  for  the  proper  irrigation 
of  said  land ;  that  during  1908  the  defendant 
diverted  the  waters  from  said  creek  to  hla 
own  use  and  claimed  an  interest  in  the  wa- 
ters thereof,  adverse  to  the  plaintiffs.  Upon 
the  findings  thus  made  the  court  entered  a 
judgment,  and  decreed  that  the  plaintiffs 
have  the  right  to  the  use  of  all  the  waters 
of  Blackman's  Gulch  creek  In  Elmore  coun- 
ty, Idaho,  for  irrigating  and  domestic  use 
upon  160  acres  of  land,  and  that  the  defend- 
ant has  no  right,  title,  or  interest  therein 
or  any  part  thereof,  and  that  the  defendant 
should  be  restrained  and  enjoined  from  in 
any  way  Interfering  with  the  plaintiffs' 
rights,  and  for  costs.  From  this  judgment 
this  appeal  was  taken. 

Upon  the  hearing  of  this  case  a  motion 
was  made  to  strike  from  the  record  certain 
parts  of  the  transcript  The  questions  rais- 
ed by  this  motion  were  recently  disposed  of 
by  this  court  in  the  case  of  Kelley  v.  Clark, 
121  Pac.  95,  and  for  the  reasons  therein 
stated  the  motion  is  overruled.  The  evi- 
dence in  this  case  is  very  contlletlng  as  stat- 
ed by  the  trial  judge,  and  the  view  we  take 
of  the  findings  and  decree  renders  it  unnec- 
essary to  review  such  evidence. 

[3]  The  issue  made  by  the  pleadings  in 
this  case  is  the  priority  of  the  appropria- 
tion and  the  quantity  of  water  so  appropri- 
ated by  each  as  between  the  plaintiffs  and  the 
defendant  of  the  waters  flowing  in  Black- 
man's  Gulch  creek.  The  court  finds  that  the 
plaintiffs  are  entitled  to  all  the  waters  of 
Blackman's  Gulch  creek  by  reason  of  being 
prior  approprlators  thereof,  and  the  appli- 
cation of  the  same  to  a  beneficial  use.  These 
findings  and  also  the  decree  are  indefinite 
and  ineffectual.  The  Constitution  of  this 
state,  as  well  as  the  statute,  provides  that 
"priority  of  appropriation  shall  give  the  bet- 
ter right  as  between  those  using  the  water." 
Const,  art.  15,  {  8;  Rev.  Codes,  f  8243; 
Malad  Valley  Irr.  Co.  v.  Campbell,  2  Idaho 
(Hash.)  411,  18  Pac.  52;  Bramwell  v.  Gu- 
heen,  3  Idaho  (Hash.)  348,  29  Pac.  110; 
Kirk  T.  Bartholomew,  3  Idaho  (Ilasb.)  367, 
29  Pac.  40. 

[2,  11  Rev.  Codes,  i  3241,  prescribes  the 
measurement  of  water  as  "a  cubic  foot  of 
water  per  second  of  time  shall  be  the  legal 
standard  for  the  measurement  of  water  in 
this  state."  This  statute  is  the  measurement 
of  water  which  should  be  recognized  by  the 
court  in  entering  a  decree  of  distribution; 
and  in  this  case  the  court  should  have  found 
the  date  of   the   appropriation  of   the  re- 
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spectlve  parties  to  this  suit  and  the  quantity 
appropriated  and  beneficially  used  by  each 
of  such  parties,  and  determined  such  ques- 
tion by  the  measurement  provided  by  the 
statute.  Findings  and  decree,  which  give  to 
an  appropriator  of  water  from  a  public 
stream  all  of  the  waters  of  the  stream, 
where  the  evidence  shows  that  the  flow  of 
such  stream  varies  between  4  and  1,000  inch- 
es, according  to  the  seasons  of  the  year,  and 
where  the  evidence  shows  that  the  appropri- 
ator has  under  Irrigation  only  about  50  or 
60  acres,  decree  to  such  appropriator  more 
water  than  Is  necessary  for  the  beneficial 
use  of  such  appropriator.  Common  expe- 
rience and  observation  In  this  arid  country 
clearly  demonstrate  that  such  would  be  a 
waste  and  misappropriation,  rather  than  a 
beneficial  use  as  required  by  the  Constitu- 
tion and  statute.  The  fact  that  during  the 
Irrigating  season  there  is  no  more  water 
flowing  In  the  stream  than  can  be  carried 
through  respondents*  ditches  and  is  neces- 
sary for  respondents*  use,  while  at  other  sea- 
sons of  the  year  there  flows  In  said  stream 
more  water  than  respondents*  ditches  will 
carry,  and  more  than  is  necessary  for  re- 
spondents' use,  is  not  a  reason  why  the  re- 
spondents should  be  decreed  all  of  the  wa- 
ters flowing  in  said  stream  at  all  times  and 
seasons  of  the  year,  but  is  a  reason  why 
the  respondents  should  be  limited  to  the  ap- 
propriation made  by  them  through  their 
ditches  and  applied  to  a  t>eneflcial  use  during 
the  irrigating  season  of  the  year,  and  that 
the  excess  of  flow  during  such  times,  when 
such  excess  is  not  required  or  used  by  the 
respondents,  should  l>e  recognized  as  unap- 
propriated water,  subject  to  appropriation. 
If  the  appellant  in  this  case  made  an  ap- 
propriation as  alleged  in  his  answer  and  the 
proof  sustains  such  allegations,  and  he  con- 
structed works,  reservoirs,  or  canals  to  carry 
the  same  to  his  land,  and  he  is  prepared  to 
apply  said  water  to  a  l>eneficial  use,  then  in 
the  decree  be  should  be  adjudged  the  right 
to  such  water,  subject  to  tlie  prior  right  of 
the  respondents.  To  say  that  the  respond- 
ents are  entitled  to  all  the  waters  that  flow 
in  the  stream,  when  there  is  more  water 
flowing  at  some  seasons  of  the  year  than  re- 
spondents are  able  to  divert  and  apply  to 
a  beneficial  use,  would  deny  the  right  of  ap- 
propriation by  any  other  person,  notwith- 
standing the  fact  that  the  respondents  were 
not  diverting  or  applying  the  excess  to  a 
beneficial  use.  Many  of  the  smaller  streams 
extending  into  the  mountains  from  the  val- 
leys of  this  state  become  dry  during  a  por- 
tion of  the  irrigation  season  and  supply  no 
water  whatever,  and  at  other  seasons  of  the 


year  the  flow  in  such  streams  is  increased, 
to  a  large  volume,  and,  when  this  is  true^ 
the  excess  flow  of  water  Is  subject  to  ap- 
propriation and  use  by  any  one  who  can  di- 
vert such  waters,  and  who  will  apply  the 
same  to  a  beneficial  use.  Such  surplus  wa- 
ters and  overflow  may  l>e  collected  and 
stored  bi  reservoirs  and  there  conserved, 
and  may  be  used  by  persons  who  malce  such 
storage  and  conservation  under  an  appropri- 
ation and  application  to  beneficial  use  sub- 
sequent to  that  of  prior  appropriators.  The 
decree  should  not  limit  the  appropriation  to 
the  water  flowing  in  tbe  stream  at  low  wa- 
ter season.  But  under  tbe  rule  announced  in 
tbe  findings  and  decree  in  this  case  that 
could  not  be  done,  and  such  surplus  and 
overflow  of  water  would  be  wasted,  and 
would  be  of  no  avail  whatever,  and  the  right 
to  appropriate  public  unused  waters  of  the 
state  would  be  denied.  The  decree  In  this 
case  is  uncertain,  and  Ineffectual  because  of 
such  uncertainty,  and  faUs  to  decree  the  wa- 
ters involved  in  this  case  in  accordance  with 
the  actual  appropriation  made.  Nephi  Irr. 
Co.  V.  Vickers,  15  Utah,  374,  49  Pae.  301; 
Authors  V.  Bryant,  22  Nev.  242,  38  Pac.  439; 
Logan  v.  Guichard,  159  Cal.  502,  114  Pac. 
989 ;  Wiel  on  Water  Rights,  §  639. 

It  is  apparent  from  tbe  flndlngs  and  decree 
in  this  case  that  the  court  failed  to  take 
into  consideration  the  quantity  of  water  ac- 
tually and  beneficially  applied  by  tbe  plain- 
tiffs, or  tbe  construction  of  works  and  ca- 
nals by  the  defendant  for  the  puritose  of  ap- 
propriating and  applying  water  In  excess  of 
tbe  respondents'  appropriation,  and  that  a 
new  trial  should  be  granted  and  these  mat- 
ters should  he  determined  by  the  trial  court 
To  ascertain  these  facts.  If  the  court  or 
counsel  are  of  the  opinion  that  further  tes- 
timony should  be  introduced  in  the  case,  then 
the  court  may  i)ermit  further  testimony  to 
be  offered  by  counsel  to  aid  in  determining 
the  exact  quantity  of  water  which  should 
be  adjudged  to  the  parties  to  tbe  action. 
The  judgment  of  the  court  is  therefore  re- 
versed, and  the  trial  court  is  directed  to 
make  flndlngs  in  accordance  with  this  opin- 
ion, and  In  case  either  party  to  the  suit  de- 
sires to  Introduce  further  testimony  upon 
the  particular  questions  referred  to  by  this 
court  in  this  opinion,  or  the  trial  court  de- 
sires further  testimony,  he  may  order  the 
parties  to  produce  the  same,  and  the  final 
decree  thereafter  should  be  entered  accord- 
ingly.   Costs  awarded  to  appellant. 

AILSHIE,  J.,  concurs.  SULLIVAN,  J, 
concurs  In  tbe  conclusion. 
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BATES  T.  CAPITAL   STATE   BANE  et  ai 

(Snpreme    Court    of    Idaho.      Jan.    11,    1912. 
Rehearing  Denied  Feb.  24,  1912.) 

(SwUabut  iy  the  Court.) 

1.  Action  (|  32*)— Natdbe  and  Form— Cor - 

BTlTUnONAL   AND    StATUTOBT   PROVISIONS. 

Under  the  provisions  of  the  state  Consti- 
tution, I  5,  art.  1,  and  section  4020,  Rev. 
Codes,  there  is  but  one  form  of  civil  action  in 
this  state  for  the  enforcement  or  protection 
of  private  rights  and  the  redress  or  preven- 
tion of  private  wrongs. 

[Ed.    Note.— For    other    cases,    see    Action, 
Cent.  Dig.  if  257-261 ;    Dec.  Dig.  i  32.»J 

2.  Pleading   (S  48*) —Complaint  — Requi- 

•  BITES. 

Section  4168,  Rev.  Codes,  pro^Mdes  what 
a  complaint  in  an  action  must  contain,  and, 
among  other  things,  it  must  contain  a  state- 
ment of  the  facts  constituting  the  cause  of 
action,  in  ordinary  and  concise  language. 

[Ed.   Note.— For   other  cases,   see   Pleading, 
Cent  Dig.  H  105,  106;    Dec.  Dig.  {  48.*] 

.8.  Pleading  (}  48*) —Complaint  — Requi- 
f   nrcB. 

•  Under  the  provisions  of  the  state  Consti- 
tntion  and  the  Code  of  Civil  Procedure,  the 
technicalities  of  the  common  law  in  regard  to 
pleadings  have  been  dispensed'  with,  and  the 
plaintiff  need  only  state  his  cause  in  ordinary 
and  condse  language  without  regard  to  the 
ancient  forma  of  pleadings;  and,  where  that 
ia  done,  he  can  be  sent  out  of  court  only  when 
upon  his  alleged  facts  he  is  not  entitled  to 
any  relief  either  at  law  or  in  equity. 

[Ed.   Note.— For   other   cases,   see  Pleading, 
Cent  Dig.  i$  105,  106;    Dec  Dig.  {  48.*] 

4.  Rbplsvin  (I  4S*)— Claim  and  Delivbbt— 
Right  to  Immediate  Delivery. 

Under  the  provisions  of  section  4271,  Rev. 
Codes,  the  plaintiff,  in  an  action  to  recover 
the  possession  of  personal  property,  may  at 
the  time  of  iaaning  the  summons,  or  at  any 
time  before  an  answer  is  filed,  claim  the  im- 
mediate delivery  of  such  property  to  him  as 
provided  in  the  chapter  concerning  claim  and 
delivery  of  personal  property. 

[E<d.   Note. — For  other  cases,   see   Replevin, 
Cent  Dig.  i  176;   Dec.  Dig.  f  45.*] 

Sw  Rkpliviw   (I  2*)- Nature  and  Form  of 
Action— Statittoby  Provisions. 

The  common-law  action  of  replevin  is  not 

in  force  in  this   state,  and   the  provisions  of 

chapter  2,   tit   7    (sections   4271-4282),   Rev. 

Coaeg,  take  it*  place. 
(EJd.   Note. — For  other  cases,   see   Replevin, 

Cent  Dig.  U  2,  8;    Dec  Dig.  {  2.*] 

6.  Replevin    (|  lO*)  — Right  of  Action  — 

Possession  of  Defendant. 

Under  the  common  law,  replevin  would 
not  lie  against  a  defendant  who  had  parted 
with  the  possession  of  the  chattel  pnor  to 
the  commencement  of  the  action. 

[Ed.   Note. — For  other  cases,   see   Replevin, 
Cent  Dig.  H  69-82;   Dec  Dig.  |  10.*] 

T.  Replevin  (|  45*)— Claim  and  Delivbbt— 
Necessitt  fob  Immediate  Delivbbt. 

Under  the  provisions  of  said  section  4271, 
Rev.  Codes,  it  is  left  optional  with  the  plain- 
tiff whether  he  demand  immediate  possession 
of  the  personal  property  or  not 

(Ed.   Note. — For  other  cases,   see   Replevin, 
Cent  Dig.  |  176;   Dec  Dig.  i  46.*] 


8.  Replevin   («  28,  33*)— Pbooebdinos— Af- 
fidavit and  Bond. 

Under  the  provisions  of  section  4272, 
where  immediate  delivery  of  personal  prop- 
erty is  claimed,  an  affidavit  must  be  filed  by 
the  plaintiff  setting  forth  certain  facts,  and, 
under  the  provisions  of  section  4273.  be  must 
also  indorse  on  the  affidavit  written  instruc- 
tions to  the  sheriff  and  give  a  written  under- 
taking as  provided  by  section  4274. 

[Ed.   Note. — For   other  cases,   see   Replevin, 
Dec  Dig.   SI  28.  33.*] 

9.  Replevin   (|  35*)— Nature  and  Form  of 
rBOCEEDiNG— Common  Law. 

The  writ  of  replevin  under  the  common 
law  was  a  judicial  writ  and  at  first  only  is- 
sued by  the  King's  Chancellor.  The  action  of 
replevin  was  begun  by  suing  out  the  writ 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Dec  Dig.  i  35.*] 

10.  Action   (J  64*)— Claim  and  Delivert— 
Commencement  of  Action. 

Under  the  provisions  of  section  4138,  Rev. 
Codes,  an  action  to  recover  the  possession  of 
personal  property  is  commenced  by  filing  a 
complaint,  and  the  filing  of  the  affidavit  and 
undertaking  in  "claim  and  delivery"  is  not  re- 
quired in  order  to  commence  or  maintain  the 
action,  and  the  substitute  for  the  writ  of  re- 
plevin, under  our  statute,  is  the  written  direc- 
tion of  the  plaintiff  on  the  affidavit  in  attach- 
ment, and  is  not  required  in  order  to  com- 
mence or  maintain  the  action. 

[Ed.    Note. — For    other    cases,    see    Action, 
Cent  Dig.  {(  725-734;  Dec  Dig.  $  64.*] 

11.  Replevin   (i  107*)  —  Pbocebdings  — Al- 

TEBNATIVB   JUDGMENT. 

Under  the  provisions  of  section  4463,  Rev. 
Codes,  if  the  plaintiff  is  successful  in  his  ac- 
tion, judgment  must  be  for  the  possession  of 
the  property  or  the  value  thereof  in  case  a 
delivery  cannot  be  had. 

[Ed.  Note. — For  other  cases,   see  Replevin, 
Cent.  Dig.  i!  424-428;    Dec  Dig.  {  107.*] 

12.  Replevin  (§  10*)  — Right  of  Action  — 
Possession  of  Defendant. 

Under  the  provisions  of  the  "claim  and 
delivery"  statutes  of  this  state,  an  action  may 
be  maintained  against  a  person  to  recover  the 
possession  of  personal  property,  although  he 
has  not  the  possession  of  it  at  the  time  of  the 
commencement  of  the  action. 

[Ed.    Note. — For   other   cases,    see    Replevin, 
Cent.  Dig.  S»  69-82;    Dec  Dig.  {  10.*] 

13.  Husband  and  Wife  (8  171*)— Pledge  by 
Wife— Sufficiency  of  Evidence. 

Held,  under  the  facts  of  this  case,  that 
the  plaintiff,  a  married  woman,  on  the  23d  day 
of  August,  1901,  deposited  the  mortgage  bonds 
referred  to  in  the  complaint  in  the  defendant 
bank  for  safe-keeping,  and  not  as  collateral 
security  for  the  payment  of  her  husband's 
debts. 

[Ed.    Note.— For   other  cases,   see   Husband 
and  Wife,  Dec  Dig.  $  171.*] 

14.  Contbacts   (S  53* )— Validity. 

On  the  15th  of  April.  1904,  about  tw» 
years  after  the  death  of  her  husband,  plaintiff' 
entered  into  a  contract  with  said  bank,  where- 
by she  agreed  to  turn  said  mortgage  bonds 
over  to  the  bank  for  the  return  to  her  of  her 
deceased  husband's  promissory  notes,  amount- 
ing in  all  to  about  $17,000.  The  bank  there- 
upon agreed  to  and  did  deliver  to  her  said 
promissory  notes  with  the  understanding  and 
agreement  that  the  i>ank  would  proceed  and 
sell  said  mortgage  bonds  for  the  best  price 
obtainable,  and,  If  it  received  therefor  mure 
than   sufficient  to  pay  the  indebtedness   repre- 
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•ented  by  said  promissory  notes,  the  surplus 
-would  be  paid  over  to  her.  Held,  that  she  had 
the  authority  and  capacity  to  make  said  con- 
tract, and  that  she  received  a  yaluable  con- 
sideration therefor. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §$  231,  232;    Dec.  Dig.  %  53.*] 

16.  Husband  and  Wire  (§  171*)— Contract 

— Validitt. 

Held,  that  the  contract  of  April  15,  1904, 
was  not  based  upon  a  void  contract. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Dec.  Dig.  $  ITl.*] 

16.  Husband  and  Wifb  ({{  137,  193,  194*)— 
Contbact — Validity. 

T'nder  the  provisions  of  section  2498,  Rev. 
St  1887,  the  husband  had  the  management  and 
control  of  the  separate  property  of  the  wife 
during  the  continuance  of  the  marriage,  but 
no  sale  or  other  alienation  of  any  part  of  such 
property  could  be  made  or  any  lien  or  incum- 
brance created  thereon  unless  by  an  instru- 
ment in  writing  signed  by  the  husband  and 
wife  and  acknowledged  by  her  on  examination 
separate  and  apart  from  her  husband,  as  upon 
a  conveyance  of  real  estate. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  JHi  512-523,  716-726; 
Dec.  Dig.  f§  137,  193,  194.*] 

17.  CONTBACTS     (J    53*)  —  VaLIDITT— CONSID- 
EBATION— FOBBEABANCE. 

Persons  competent  to  contract  may  select 
as  a  consideration  some  right  or  forbearance 
which  the  law  recognizes,  and,  if  they  receive 
just  what  they  bargain  for,  the  law  will  not 
inquire  into  the  wisdom  of  accepting  such  con- 
sideration or  the  profit  or  loss  arising  out  of 
the  transaction. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  231,  232;   Dec.  Dig.  i  53.*] 

Appeal  from  District  Court,  Ada  County; 
John  F.  MacLane,  Judge. 

Action  by  Caddie  Bates  aRaiust  the  Capital 
State  Bank  and  others.  From  a  judgment 
for  defendants,  plaintiff  ai)peal8.     Aftlruied. 

See,  also.  18  Idaho,  429,  110  Pac.  277. 

Jackson,  Qunrles  &  Taylor,  for  appellant. 
Pence  &  Tennyson  and  Wymau  &  Wyman, 
for  respondents. 

SULLIVAN,  J.  This  notion  was  commenc- 
ed to  recover  the  iwssesslon  of  21  Pacific  & 
Idaho  Northern  Railroad  bonds  of  the  face 
value  of  $1,000  each,  or.  In  case  delivery 
could  not  be  had,  their  real  value,  alleged 
to  be  $29,406.25,  which  bonds  were  alleged 
to  have  been  deposited  with  the  Capital 
State  Bank  of  Idaho  for  safe-keeping,  which 
bank  will  hereafter  be  referred  to  as  "re- 
spondent bank."  It  is  alleged  that  said  bonds 
were  so  deposited  ou  August  23,  1901.  This 
case  was  before  this  court  on  a  former  ap- 
peal. See  18  Idaho,  429,  110  Pac.  277.  On 
that  appeal  this  court  held  that  there  were 
but  two  questions  Involved,  viz. :  "Does  the 
complaint  state  a  cause  of  action?"  and  "Was 
the  action  barred  by  the  statute  of  limita- 
tions?" The  court  on  that  appeal  held  that 
the  complaint  stated  a  cause  of  action,  and 
that  said  cause  was  not  barred  by  the  stat- 
ute of  limitations.  A  petition  for  rehearing 
was  filed  on  that  appeal,  in  which  counsel 


urged  upon  the  court  tlie  Importance  of  de- 
ciding the  question  as  to  whether  an  action 
In  replevin  can  be  maintained  against  one 
not  In  possession  of  the  property  at  the  time 
of  the  commencement  of  the  action.  This 
court  held  that  that  question  did  not  arise 
upon  the  record  as  presented  to  the  court 
on  that  appeal,  and  declined  to  decide  that 
question.  Under  that  decision,  the  cause 
was  remanded  for  further  proceedings  in  the 
trial  court.  Thereupon  the  defendants  filed 
separate  answers,  and  appellant  moved  to 
strike  out  of  said  answers  certain  matters, 
and  at  the  same  time  filed  demurrers  to  each 
of  said  answers.  The  demurrers  were  con- 
fessed by  the  respondents  and  leave  given 
to  file  separate  answers.  Upon  the  filing  of 
said  answers  appellant  moved  to  strike  out 
certain  parts  thereof  and  also  moved  to 
strike  out  said  answers,  and  filed  demur- 
rers to  each  of  said  answers,  which  motions 
and  demurrers  were  overruled  by  the  court. 
It  appears  that  appellant  treated  the  said 
amended  answers  as  containing  cross-com- 
plalnts  and  counterclaims  and  filed  answers 
thereto,  making  certain  specific  denials  and 
pleading  affirmative  matter  and  the  statute 
of  limitations.  Uix)n  the  Issues  thus  made 
the  cause  came  on  for  trial  before  the  court 
with  a  Jury.  Both  parties  introduced  evi- 
dence and  rested.  The  case  was  thereupon 
submitted  to  the  Jury  upon  the  instructions 
given  by  the  court,  and  the  Jury  returned 
a  verdict  in  favor  of  the  respondents,  and 
Judgment  was  entered  thereon.  ThU  appeal 
is  from  the  Judgment 

[1]  In  limine,  it  Is  contended  by  counsel 
for  respondents  that  this  Is  an  action  in  re- 
plevin and  cannot  be  maintained  for  the 
reason  that  It  appears  from  the  evidence 
that  the  bonds  In  question  were  sold  by  the 
bank  In  1906,  and  that  from  that  time  on 
neither  of  the  defendants  has  at  any  time 
had  iwssesslon,  custody,  or  control  of  any 
of  them,  and  many  authorities  are  cited  on 
the  proposition  that  an  action  in  replevin 
will  He  only  against  the  party  in  possession 
of  the  property  at  the  time  the  action  was 
Instituted.  Shlnn  on  Replevin,  |  164 ;  Robb 
V.  Dobrinskl,  14  Okl.  563,  78  Pac.  101,  and 
numerous  other  authorities.  Under  the  pro- 
visions of  section  1,  art.  5,  of  the  Constitu- 
tion, the  distinctions  between  actions  at  law 
and  suits  In  equity  and  the  forms  of  such 
suits  and  actions  are  prohibited,  and  it  is 
there  declared  that  there  shall  be  In  this 
state  but  one  form  of  action  for  the  enforce- 
ment or  protection  of  rights  or  the  redress 
of  private  wrongs.  See,  also,  section  4020, 
Rev.  Codes. 

[2]  Section  4168,  Rev.  Codes,  provides  that 
the  complaint  in  all  actions  must  contain: 
First,  the  title  of  the  action,  the  name  of  the 
court  and  the  county  In  which  the  action 
is  brought,  and  the  names  of  the  parties  to 
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the  action ;  second,  a  statement  of  the  facts 
constituting  the  cause  of  action  in  ordinary 
and  concise  language;  third,  a  demand  for 
relief,  etc. 

[3]  In  an  action  where  one  Is  entitled  to 
relief  at  law  or  relief  in  equity,  bis  com- 
plaint must  contain  a  statement  of  the  facts 
constituting  the  cause  of  action  In  ordinary, 
concise  language.  This  court  held.  In  Rauh 
V.  OllTer,  10  Idaho,  3,  77  Pac.  20,  that  under 
the  provisions  of  the  Code  of  Civil  Procedure 
the  technicalities  of  pleadings  under  the  com- 
mon law  have  been  dispensed  with,  and  the 
plnlntlfT  need  only  state  his  cause  of  action 
in  ordinary  and  concise  language,  whether 
it  be  In  assumpsit,  tresiiass,  or  ejectment, 
without  regard  to  the  ancient  forms  of  plead- 
ings, and  that  the  plaintiff  can  be  sent  out 
of  court  only  when  upon  his  alleged  facts 
he  is  not  entitled  to  any  relief  either  at  law 
or  in  equity. 

The  plaintltr  has  alleged  in  her  complaint 
that  on  or  about  August  23,  1901,  she  de- 
IMslted  with  the  defendant  the  Capital  State 
Bank  21  first  mortgage  bonds,  etc. ;  that  said 
bonds  were  her  sole  and  separate  property; 
that  she  has  demanded  the  same  of  the  de- 
fendant the  Capital  State  Bank,  and  of  Its 
receiver,  MehoIIn;  and  that  they  refuse  to 
return  them  to  her;  and  she  prays  for  a 
return  of  said  bonds  or  their  value.  There 
is  contained  In  said  complaint  a  statement 
of  the  facts  constituting  the  alleged  cause 
of  action  in  ordinary  and  concise  language. 
But  It  is  contended  tliat.  since  the  evidence 
shows  the  bank  disposed  of  said  bonds  in 
1906,  this  action  cannot  be  maintained;  in 
other  words,  the  action  of  replevin  will  only 
lie  against  the  party  In  possession  of  thg 
property  at  the  time  the  action  Is  instituted. 

[4]  Section  4271,  Rev.  Codes,  which  Is 
found  In  chapter  2,  tit.  7,  under  the  title  of 
"Claim  and  Delivery  of  Personal  Property," 
is  as  follows:  "The  plaintiff  in  an  action  to 
recover  the  possession  of  personal  property 
may,  at  the  time  of  issuing  the  summons, 
or  at  any  time  before  answer,  claim  the  de- 
livery of  such  property  to  him  as  provided  In 
this  chapter."  It  is  not  there  provided  that 
he  cannot  maintain  his  action  unless  he  de- 
mands immediate  possession  of  the  personal 
property,  but  he  may  demand  such  possession 
at  any  time  before  answer  Is  filed. 

[S]  The  common-law  action  of  replevin  is 
abolished  In  this  state,  and  the  provisions 
of  said  chapter  2,  tit.  7,  Rev.  Codes,  are  sub- 
stituted therefor. 

(•]  Under  the  common  law  replevin  would 
not  lie  against  a  defendant  who  had  parted 
with  the  possession  of  the  chattel  prior  to 
the  commencement  of  the  action.  The  rea- 
son for  that  rule,  as  we  understand  it,  was 
that  the  action  of  replevin  under  the  com- 
mon law  would  not  He  without  the  issuance 
of  the  writ  for  immediate  possession. 

[7]  Under  our  statute,  however,  the  action 
will  lie,  whether  the  plaintiff  demands  im- 


mediate possession  or  not.  Said  section  4271, 
above  quoted,  provides  that  the  plaintiff  may 
at  the  time  of  issuing  the  summons  or  at  any 
time  before  answer  claim  the  delivery  of  the 
property.  Thus  it  is  left  at  the  option  of 
the  plaintiff  whether  he  claim  the  immediate 
delivery  of  the  property  or  not 

[1]  And  section  4272  provides,  where  im- 
mediate delivery  Is  claimed,  an  affidavit  must 
be  filed  by  the  plaintiff  setting  forth  certain 
facts,  and  he  must  also  give  a  written  under- 
taking as  provided  by  section  4274.  When 
that  Is  done,  the  plaintiff  or  his  attorney  (if 
plaintiff  demands  Immediate  possession)  must 
indorse  on  said  affidavit  written  direction  to 
the  sheriff  to  take  such  property  from  the  de- 
fendant.    Section  4273,  Rev.  Codes. 

[I]  Such  written  direction  serves  the  pur- 
pose of  the  writ  of  replevin  under  the  com- 
mon law,  which  was  a  judicial  writ  and  is- 
sued only  by  the  King's  Chancellor.  Cobby 
on  Replevin,  H  601  and  607.  The  action  was 
begun  by  suing  out  the  writ.  Shlnn  on  Re- 
plevin, 8  353. 

[11,111  In  the  case  at  bar,  the  plaintiff 
filed  no  affidavit  or  undertaking  and  did  not 
seek  the  immediate  possession  of  said  prop- 
erty. Under  our  statutes  the  action  Is  begun 
by  filing  the  complaint,  and.  If  on  the  trial 
plaintiff  shows  that  he  is  entitled  to  the  pos- 
session of  the  property,  a  Judgment  In  the 
alternative  must  be  entered  for  the  posses- 
sion of  the  property  or  the  value  thereof  in 
case  a  delivery  cannot  be  had,  and  for  dam- 
ages for  the  detention.  Section  4453,  Rev. 
Codes. 

[12]  If  the  appellant  had  shown  on  the 
trial  that  she  was  the  owner  and  entitled  to 
the  possession  of  said  bonds,  and  that  the 
bank  had  disposed  of  them  in  1906,  as  the 
evidence  shows  It  did,  nevertheless  she  would 
have  been  entitled  in  this  action  to  recover 
such  a  Judgment  as  is  prescribed  by  the  pro- 
visions of  said  section  4453;  and,  if  the  re- 
spondent bank  or  Its  receiver  could'  have  re- 
purchased the  bonds  and  returned  them  to 
her,  they  might  have  done  so;  or,  in  case 
they  could  not  or  did  not  care  to  return 
them,  they  could  have  satisfied  the  Judgment 
by  paying  the  amount  of  the  Judgment.  Un- 
der our  claim  and  delivery  law,  such  an  ac- 
tion as  the  one  at  bar  may  be  maintained 
against  a  person  who  first  wrongfully  con- 
verted such  property,  although  he  may  not 
have  the  possession  thereof  at  the  time  the 
action  is  commenced.  In  other  words,  the 
defendant  does  not  necessarily  have  to  be  in 
the  possession  of  the  chattels  when  the  ac- 
tion is  commenced  for  their  recovery  in  or- 
der for  the  plaintiff  to  maintain  his  action. 

One  of  the  purposes  of  our  practice  act 
was  to  do  away  with  a  multiplicity  of  suits, 
and  it  contemplates  that  all  matters  between 
the  parties  shall  be  determined  in  one  action 
where  they  grow  out  of  the  same  transac- 
tion, and  our  statutes  in  regard  to  the  claim 
and  delivery  of  personal  property  were  de- 
signed to  meet  all  of  the  exigencies  which 
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tbe  old  act  of  replevin  and  others  did;  and 
in  case  of  a  person  having  liad  possession 
of  personal  property  and  having  disposed  of 
the  same,  to  the  possession  of  which  the 
plaintifT  claims  he  is  entitled,  the  provisions 
of  our  claim  and  delivery  law  are  sufficient- 
ly broad  to  authorize  the  determination  of 
the  rights  of  the  parties  in  regard  to  the 
possession  of  such  property,  and,  if  it  be 
determined  that  the  plaintiff  is  entitled  to 
the  possession  thereof,  judgment  may  be  en- 
tered for  the  return  of  the  property,  or,  in 
case  a  return  cannot  be  had,  for  its  value 
and  whatever  damages  may  be  established 
on  the  trial  for  its  detention.  If  the  plain- 
tiff states  a  cause  of  action  in  his  complaint, 
and  It  appears  that  before  the  commence- 
ment of  the  action  the  defendant  disposed 
of  the  property  without  right  or  authority, 
the  plaintiff  would  have  the  right  to  recover 
the  value  of  the  same,  and  his  right  of  ac- 
tion would  not  depend  upon  the  possession 
of  the  property  by  the  defendant  at  the  date 
the  action  was  commenced. 

Ten  errors  are  assigned,  and,  for  a  clear 
understanding  of  the  ease,  a  statement  of  the 
facts  out  of  which  this  case  arose  will  first 
be  made. 

[1 3]  T.  W.  Bates,  the  husband  of  appellant, 
borrowed  money  of  the  Capital  State  Banic, 
one  of  the  respondents,  evidenced  by  cer- 
tain promissory  notes',  to  wit:  One  for  $2,000 
dated  March  2.3.  1900,  executed  by  T.  W. 
Bates  and  Caddie  Bates,  his  wife,  due  on 
demand;  one  for  $2,000,  dated  June  9,  1900, 
executed  by  T.  W.  Bates,  due  on  demand; 
one  for  $3,500,  dated  May  25,  1900,  executed 
by  T.  W.  Bates,  due  on  demand;  o»«  for 
$1,000,  dated  January  26,  1901,  executed  by 
T.  W.  Bates,  due  on  demand;  one  for  $1,000. 
dated  July  28,  1900,  executed  by  T.  W.  Bates 
and  L.  G.  Wilkerson,  due  on  demand;  one 
for  $500,  dated  February  5,  1901,  executed 
by  T.  W.  Bates  and  W.  D.  Springer,  due  90 
days  after  date;  one  for  $1,000,  dated  Feb- 
ruary 15,  1001,  executed  by  T.  W.  Bates  and 
L.  G.  Wilkerson,  due  90  days  after  date ;  one 
for  $2,250,  dated  August  23,  1901,  executed 
by  T.  W.  Bates,  payable  on  demand. 

On  August  23,  1901,  Mrs.  Caddie  Bates, 
the  appellant,  accompanied  her  husband  to 
said  bank  In  Boise  City  and  took  with  her 
the  21  $1,000  first  mortgage  bonds  of  the 
Pacific  &  Idaho  Northern  Railway  Company 
involved  in  this  action,  It  is  alleged,  and  de- 
posited them  th^e  for  safe-keeping.  She 
handed  them  to  H.  E.  Neal,  the  cashier  of 
said  bank,  and  had  no  conversation  with  him 
about  them  and  took  no  receipt  for  them,  and 
left  the  bank.  It  appears  from  the  record 
that  H.  E.  Neal,  as  cashier,  executed  a  re- 
ceipt In  duplicate  for  said  t>onds,  retained 
one  himself,  and  delivered  the  otlier  to  T.  W. 
Bates,  the  husband.  Said  duplicate  receipt 
bears  date  of  August  23,  1901,  was  introduced 
on  the  trial  and  marked  "Exhibit  B,"  and 
will  hereafter  be  referred  to  as  "Exhibit  B," 
and  is  in  part  as  follows:   "This  is  to  evi- 


dence: That  tbe  Capital  State  Bank  of  Ida- 
bo  (Ltd.),  by  its  casliler,  H.  E.  Neal,  has 
this  day  received  from  Caddie  Bates  twenty- 
one  (21)  first  mortgage  bonds  of  the  Pacific 
and  Idaho  Northern  Railway  Company,  be- 
ing for  one  thousand  (1,000)  dollars  each,  par 
value,  and  numbered  as  follows,  to  wit: 
[Here  follows  the  numbers  of  the  bonds.] 
Also  from  T.  W.  Bates,  three  hundred  and 
five  shares  (305)  of  the  capital  stock  of  said 
corporation,  represented  by  certificate  num- 
bered eleven  (11)  issued  to,  and  in  the  name 
of  T.  W.  Bates,  all  of  said  bonds  and  stock 
to  be  held  by  said  bank  as  collateral,  to  se- 
cure the  payment  of  the  following  mention- 
ed and  described  promissory  notes,  to  wit: 
[Here  follows  a  description  of  the  promis- 
sory notes  above  set  forth.]  Executed  in  du- 
plicate. Capital  State  Bank,  Limited,  Boise 
City,  Idaho,  by  H.  E.  Neal,  Cashier."  It  ap- 
pears from  the  testimony  of  Mrs.  Bates,  the 
appellant,  that  she  never  had  seen  and 
knew  nothing  about  said  receipt. 

Thereafter  on  the  5th  day  of  September, 
1902,  the  said  T.  W.  Bates  died.  Thereafter 
the  estate  of  said  Bates  was  admiulstered  on 
by  the  appellant  as  executrix,  under  the  last 
will  and  testament  of  said  Bates,  and  an 
order  was  made  by  the  probate  court  of 
Ada  county  for  publication  of  notice  to  cred- 
itors, which  notice  was  duly  given,  and  it 
appears  from  the  record  that  neither  the 
said  Capital  State  Bank  nor  any  other  per- 
son filed  any  claim  against  said  estate  on 
account  of  either  or  any  of  the  aforemen- 
tioned promissory  notes,  and  said  estate  was 
closed  and  the  executrix  discharged  on  Jan- 
uary 10,  1908.  It  appears  that  said  prom- 
issory notes  and  said  mortgage  bonds  remain- 
ed in  the  possession  of  said  bank  up  to  the 
15th  day  of  April,  1904,  about  19  months  aft- 
er the  death  of  said  Bates,  and  on  the  last- 
named  date  an  agreement  was  entered  into 
between  the  said  bank  and  tbe  appellant, 
which  was  Introduced  in  evidence  on  the 
trial,  and  marked  "Exhibit  C,"  and  will 
hereafter  be  referred  to  as  "Exhibit  C,"  and 
Is  In  part  as  follows:  "Exhibit  G.  This 
agreement,  made  and  entered  into  on  this 
15th  day  of  April,  A.  D.  1904,  by  and  be- 
tween the  Capital  State  Bank  of  Idaho,  Lim- 
ited, of  Boise  City,  Idaho,  by  its  cashier,  H. 
E.  Neal,  and  Caddie  Bates  of  Boise  City, 
Idaho,  a  widow,  witnesseth:  That,  whereas, 
the  said  Caddie  Bates  is  the  widow  of  T.  W. 
Bates,  deceased,  and,  whereas,  the  said  T. 
W.  Bates  did  during  his  lifetime  l>ecome 
largely  in  debt  to  the  said  Capital  State 
Bank  of  Idaho,  Limited,  and  was  in  debt  to 
the  said  bank  at  the  time  of  his  decease  in 
the  principal  sum  of  fourteen  thousand  sixty- 
five  (14,065)  dollars,  and  which  sum,  together 
with  interest,  now  amounts  to  seventeen 
thousand  four  hundred  thirty-six  dollars, 
thirty  cents  ($17,436.30),  said  debt  being  on 
account  of  the  following  descril)ed  promis- 
sory notes,  to  wit."  Here  follows  an  enu- 
meration of  the  promissory  notes  referred  to, 
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'Which  enumeration  contains  all  of  the  lurom- 
lasory  notes  above  specified  and  the  follow- 
ing notes  not  heretofore  mentioned:  One  for 
$150,  dated  September  14,  1901,  executed  by 
T.  W.  Bates  and  R.  M.  Cobban,  due  60  days 
after  date;  one  for  $510,  dated  October  18, 
1901,  executed  by  T.  W.  Bates  and  W.  D. 
Springer,  due  60  days  from  date;  one  for 
$30,  executed  by  T.  W.  Bates,  payable  March 
6,  1902;  one  for  $125,  dated  June  14,  1902, 
executed  by  T.  W.  Bates  and  George  S.  Glo- 
ver, due  60  days  after  date. 

The  contract  then  continues  as  follows: 
"And  whereas,  said  T.  W.  Bates  did  prior  to 
his  decease  turn  over  to  said  bank  for  what- 
soever sum  might  be  received  therefrom  by 
said  banic,  at  the  most  suitable  time  to  dis- 
pose of  the  same,  and  to  be  applied  in  pay- 
ment on  said  obligations,  three  hundred  and 
Ave  shares  of  the  capital  stock  of  Pacific  & 
Idaho  Northern  Railway  Company,  a  corpo- 
Tation  of  the  state  of  Idaho,  and  the  said 
'Caddie  Bates  did  under  date  of  August  23, 
1001,  turn  over  to  the  said  bank  as  collater- 
ail,  to  secure  the  payment  to  the  said  bank 
•of  all  of  said  obligations  or  promissory  notes, 
together  with  Interest  accrued  and  accruing 
thereon,  both  as  to  said  notes  executed  pri- 
or to  the  making  of  the  deposit  thereof,  as 
»lso  of  those  executed  after  the  making  of 
the  said  bond  deposit,  certain  first  mort- 
gage bonds  of  said  Pacific  &  Idaho  North- 
ern Railway  Company,  being  twentj'-one  In 
all,  and  each  being  of  a  face  value  of  one 
thousand  ($1,000)  dollars,  and  numbered  as 
follows,  to  wit.  •  *  ♦  [Then  follows  the 
numbers  of  the  bonds.]  And,  whereas,  it  Is 
mutually  desired  by  the  said  parties  hereto, 
that  the  affairs  of  the  deceased  T.  W.  Bates, 
with  the  Capital  State  Bank  of  Idaho,  Ltd., 
as  secured  by  the  bonds  owned  by  the  said 
Caddie  Bates,  be  adjusted:  Now,  therefore. 
In  consideration  of  the  premises,  and  the  ob- 
ligations of  the  said  Caddie  Bates  to  pay 
the  said  promissory  notes  and  Interest,  It^ 
is  hereby  agreed  as  follows,  to  wit:  First 
That  the  said  Caddie  Bates  does  hereby 
transfer,  set  over,  sell,  assign  and  deliver 
to  the  said  Capital  State  Bank  of  Idaho, 
Ltd.,  all  her  right,  title,  claim  and  demand 
to  each  and  every  of  the  said  bonds,  to- 
gether with  all  interest  accumulated  and 
unpaid,  and  that  shall  hereafter  accumulate 
on  the  said  bonds,  to  be  the  sole  property  of 
the  said  bank,  and  the  said  Capital  State 
Bank  of  Idaho,  Ltd.,  does  hereby  in  con- 
sideration thereof,  cancel  each  and  every 
of  the  said  promissory  notes  as  fully  paid, 
together  with  interest  accrued  thereon  to 
date,  and  release  henceforth  the  said  Caddie 
Bates  and  said  T.  W.  Bates,  together  with 
the  sureties,  from  all  claim  and  demand 
whatsoever  accrued  and  accruing  on  account 
thereof,  and  does  further  agree  to  dispose 
of  the  said  stock  of  the  Pacific  &  Idaho 
Northern  Railway  Company,  and  the  said 
first  mortgage  bonds  thereof  and  of  the  said 
daim  against  the  said  Idaho  Midland  Rail- 


way Company  at  the  best  price  or  prices  ob- 
tainable, at  such  time  or  times  as  In  the 
discretion  of  the  said  bank  the  largest 
amount  may  be  realized  therefor,  and  should 
said  bank  be  able  to  realize  from  the  said 
property  more  than  the  amount  for  which 
the  same  is  taken  over,  the  said  bank  will 
pay  to  Caddie  Bates  any  surplus  that  shall  be 
received  from  the  sale  of  her  said  bonds  in 
excess  of  the  amount  required  to  pay  the 
said  amount  of  the  said  obligations,  togeth- 
er with  interest  thereon  at  10  per  cent,  per 
annum  from  date  hereof  at  the  time  of 
the  sale  of  such  bonds,  and  the  necessary  ex- 
penses Incident  thereto,  together  with  at- 
torney's fees,  court  costs  and  sale  commis- 
sions to  others,  and  any  and  all  other  nec- 
essary expenses  that  may  be  Incurred  on  ac- 
count of  collection  of  interest  or  principal 
of  the  said  bonds  or  the  sale  thereof.  In 
witness  whereof  the  said  bank  by  its  cashier, 
H.  E.  Neal,  and  the  said  Caddie  Bates,  have 
this  day  affixed  their  names  and  executed 
this  agreement  in  duplicate.  The  Capital 
State  Bank  of  Idaho,  Ltd.,  by  H.  E.  Neal, 
Cashier.    Caddie  Bates." 

Upon  the  execution  of  said  contract  by 
the  appellant  and  said  bank,  the  bank  deliv- 
ered to  her  all  of  the  promissory  notes  de- 
scribed in  said  Exhibit  C,  and  she  retained 
possession  of  them  from  that  date  until  the 
date  this  action  was  commenced,  January 
29,  1910,  or  at  least  until  January  3,  1910, 
when  she  made  demand  on  the  receiver  for 
said  bonds. 

The  appellant,  Mrs.  Bates,  testified  In  her 
own  behalf  to  many  of  the  facts  above  set 
forth,  and  further  that,  on  the  day  that  she 
deposited  said  mortgage  bonds  with  the  ban)f 
for  safe-keeping,  she,  at  the  request  of  her 
husband,  took  the  bonds  from  her  trunk  and 
went  with  him  to  said  bank;  that  she  had 
no  previous  conversation  or  arrangement 
with  the  bank  in  relation  to  the  matter,  but 
that  she  deposited  them  there  for  safe-keep- 
ing; that  she  handed  them  over  the  counter 
to  the  cashier;  that  nothing  was  said  In 
respect  to  the  transaction  by  either  herself 
or  her  husband  or  by  any  officer  of  the 
bank;  that  she  took  no  receipt  for  them  and 
never  asked  for  the  interest  coupons,  nor 
asked  for  interest  from  the  time  she  so  de- 
posited them  up  to  the  commencement  of  this 
suit,  and  she  had  not  demanded  a  return  of 
the  bonds  until  shortly  prior  to  the  com- 
mencement of  this  suit   in   1910. 

Mr.  Neal,  the  cashier  of  said  bank,  tes- 
tified that  said  bonds  were  pledged  by  the 
appellant  and  her  husband  as  collateral  se- 
curity for  the  notes  hereinbefore  referred 
to;  that  he  gave  a  receipt  to  Mr.  Bates  for 
them.  It  being  Exhibit  B,  above  referred  to, 
dated  August  23,  1901;  that  in  April,  1004, 
the  husband,  T.  W.  Bates,  having  died,  a 
new  contract  in  writing  was  entered  into 
between  the  appellant  and  the  bank,  a  du- 
plicate of  which  is  Exhibit  C,  above  refer- 
red to  and  dated  April  15,  1904;  that  there- 
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upon  the  notes  referred  to  were  delivered  to 
Mrs.  Bates;  that  In  October,  1906,  tbe  bank 
sold  tbe  bonds  pursuant  to  tbe  provisions  of 
said  contsact,  Exhibit  C,  for  something  over 
$17,700;  tbat  that  was  the  best  price  tbe 
bank  could  obtain  for  them ;  tbat  tbe  bonds 
were  forwarded  to  New  York  City  for  de- 
livery to  tbe  purchaser;  tbat  the  notes  in 
question  represented  money  loaned  to  T.  W. 
Bates,  the  husband  of  appellant,  by  the  bank, 
and  had  never  been  paid. 

Meholin,  the  receiver  of  the  bank  and  one 
of  tbe  defendants,  testified  that  be  bad  had 
the  custody  of  the  property  of  the  bank  since 
bis  appointment  as  receiver  thereof,  having 
received  It  from  W.  S.  Bruce,  his  predeces- 
sor, but  that  he  had  not  received  the  21 
bonds  in  question,  nor  did  he  ever  have  pos- 
session, custody,  or  control  of  them. 

There  was  some  testimony  in  regard  to 
tbe  value  and  physical  condition  of  said 
railroad  company  and  as  to  tbe  financial  re- 
sponsibility of  one  of  the  Joint  makers  of 
said   notes. 

Tbe  appellant  in  rebuttal  admitted  tbe  ex- 
ecution and  delivery  of  said  contract.  Ex- 
hibit C,  and,  when  tisked  why  she  entered 
into  said  contract,  she  answered  as  follows: 
"I  signed  it  because  I  considered  it  a  duty, 
In  tbe  first  place,  and  another  is  tbat  they 
were  going  to  bring  suit  against  the  Pin 
Koad,  against  tbe  bonds,  and  I  did  not 
want  any  suit  •  *  •  I  wanted  to  do 
all  I  could  to  settle  tbe  indebtedness,  but 
I  didn't  want  any  suit."  She  also  testified 
tbat  she  was  not  a  sole  trader  at  the  time 
she  deposited  said  bonds  for  safe-keeping, 
or  at  all,  and  that  she  had  not  collected  any 
money  on  said  notes,  and  tbat  none  of  the 
money  secured  by  the  |2,000  note  signed  by 
herself  bad  been  used  for  ber  sole  and  sep- 
arate estate. 

There  is  no  substantial  conflict  in  the  evi- 
dence, further  than  the  fact  tbat  Mrs.  Bates 
testified  tbat  she  deposited  said  mortgage 
bonds  in  said  bank  for  safe-keeping,  and 
the  cashier  of  said  bank  testified  that  they 
were  deposited  as  a  pledge  for  the  payment 
of  said  promissory  notes.  The  evidence 
shows  that  she  did  not  make  a  legal  deposit 
of  said  bonds  as  collateral  security,  and  as 
she  testified  positively  that  she  never  In- 
tended to  80  deiMjsIt  them,  but  tbat  her  in- 
tention was  to  deposit  them  for  safe-keep- 
ing, we  think  the  evidence  sufilcient  to  es- 
tablish the  fact  that  she  deposited  them 
for  safe-keeping  and  not  as  collateral  se- 
curity. 

From  tbe  evidence  we  infer  tbat  Mr. 
Bates  suggested  to  Mrs.  Bates  tbat  she  take 
said  mortgage  bonds  to  the  bank  and  deposit 
them  for  safe-keeping.  She  thereupon  went 
with  blm  to  tbe  bank  and  lianded  tbe  bonds 
to  tbe  cashier  and  left  tbe  bank.  Mr.  Bates, 
no  doubt,  had  some  understanding  with  tbe 
cashier  that  said  mortgage  bonds  should  be 
deposited  as  collateral  security,  and  after 
Mrs.  Bates  left  tbe  bank  tbe  cashier  banded 


to  Mr.  Bates  said  Exblblt  B  above  set  fortb, 
which  recites  tbat  Mrs.  Caddie  Bates  had 
deposited  said  mortgage  bonds  as  collateral 
security.  Mrs.  Bates  testified  that  she  nev- 
er saw  that  paper,  knew  nothing  about  It, 
and  that  she  deposited  the  bonds  for  safe- 
keeping and  not  as  collateral.  The  evidence, 
we  think,  is  sufficient  to  show  that  she  de- 
posited the  bonds   for  safe-keeping. 

[16]  It  is  contended  by  counsel  for  appel- 
lant tbat  it  was  not  tbe  appellant's  inten- 
tion and  tbat  sbe  did  not  deposit  said  bonds 
as  collateral  when  she  first  placed  them  In 
the  bank,  and  we  fully  agree  with  that  con- 
tention. If  said  deposit  was  Intended  as 
collateral  security,  it  was  void  under  the 
provisions  of  section  2498  of  the  Rev.  Stat, 
which  provides  tbat  the  husband  has  tbe 
management  and  control  of  the  separate 
property  of  the  wife  during  the  continuance 
of  tbe  marriage;  but  no  sale  or  other  alien- 
ation of  any  part  of  such  property  could  be 
made  or  any  lien  or  incumbrance  created 
thereon,  unless  by  an  Instrument  in  writing 
signed  by  the  busband  and  wife  and  ac- 
knowledged by  her  upon  an  examination 
separate  and  apart  from  the  husband  as  up- 
on a  conveyance  of  real  estate.  However, 
having  held  tbat  appellant  neither  had  any 
Intention  of  depositing  said  bonds  as  col- 
lateral security,  nor  did  she  do  so.  It  is  not 
necessary  for  us  to  discuss  further  the  ques- 
tion of  a  void  contract  of  deposit. 

[14,  It]  It  Is  next  contended  by  counsel 
for  appellant  that,  as  said  alleged  contract 
of  deposit  referred  to  as  Exhibit  B  was  ab- 
solutely void,  the  contract  of  April  15,  1904, 
evidenced  by  Exhibit  C,  was  also  void,  as 
an  attempt  to  ratify  a  void  contract  is  Itself 
void.  Having  held  tbat  there  was  no  at- 
tempt on  the  part  of  the  appellant  to  de- 
posit said  bonds  as  collateral  security  for 
the  payment  of  said  promissory  notes,  so 
far  as  she  was  concerned,  there  was  no  void 
contract  connected  therewith,  and  tbe  con- 
tract Exhibit  C,  of  April  15,  1904,  was  made 
long  after  the  death  of  ber  husband,  and, 
according  to  her  testimony,  was  not  based 
on  tbe  alleged  deposit  of  August  23,  1901. 
Tbat  being  true,  the  question  is  dlrecUy  pre- 
sented whether  there  was  sufficient  consider- 
ation for  the  contract  evidenced  by  Exhibit 
C,  whereby  sbe  received  said  promissory 
notes  and  turned  over  to  the  bank  said 
mortgage  bonds  to  be  sold  and  tbe  proceeds 
applied  in  tbe  payment  of  said  promissory 
notes,  niat  transaction  occurred  before 
tbe  collection  of  said  notes  was  barred  by 
tbe  statute  of  limitations,  so  far  as  the  sure- 
ties were  concerned.  Appellant  held  said 
promissory  notes  from  tbe  15tb  of  April, 
1904,  until  the  3d  of  January,  1910,  without 
tendering  them  back  to  tbe  bank.  Thus 
she  held  said  promissory  notes  for  more  than 
five  years  without  so  far  as  the  record 
shows,  having  any  communication  with  the 
officers  of  the  bank  in  regard  thereto  or  In 
regard  to  said  mortgage  bonda     Sbe  evi- 
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dently  concluded  that  said  transaction  was 
«tded,  at  least  so  far  as  said  promissory 
notes  were  concerned.  It  is  true,  it  was 
agreed  that,  U  said  mortgage  bonds  sold  for 
more  than  sofflclent  to  pay  the  Indebtedness 
represented  by  said  promissory  notes,  the 
surplus  was  to  be  paid  oyer  to  her.  The 
record  shows  that  said  bonds  were  not  sold 
for  suffident  to  pay  the  principal  and  In- 
terest due  on  said  promissory  notes  at  the 
date  of  the  sale  of  the  bonds,  and  therefore 
there  was  nothing  due  her  from  such  sale. 

We  conclude  that  said  contract  was  an 
executed  contract.  The  notes  had  been  de- 
Urered  to  the  appellant,  the  bonds  to  the 
bank,  and  the  bank  had  sold  the  bonds,  and 
If  the  bonds  had  sold  for  more  than  suffi- 
cient to  pay  said  Indebtedness,  there  would 
only  remain  the  payment  of  the  difference 
orer  to  the  appellant.  As  a  consideration 
for  said  contract,  Exhibit  C,  the  bank  de- 
livered said  promissory  notes  to  her  and 
agreed  to  sell  said  bonds  and  pay  any  sur- 
plus to  the  appellant,  and  we  think  that 
constituted  a  valid  consideration  for  said 
contract. 

[17]  In  1  Page  on  Contracts,  {  322,  It  is 
stated:  "Persons  competent  to  contract  are 
free  to  make  such  terms  as  they  choose. 
Accordingly,  If  such  persons  not  acting  un- 
der mistake,  fraud,  and  the  like,  select  as  a 
consideration  some  right  or  forbearance 
which  the  law  recognizes,  and  receive  Just 
what  they  bargain  for,  the  law  will  not  in- 
quire into  the  wisdom  of  accepting  such  a 
consideration,  or  the  profit  or  loss  arising 
out  of  the  transaction.  This  principle  is 
often  expressed  by  the  rule  that  mere  inade- 
quacy of  consideration  does  not  affect  the 
validity  of  the  contract." 

Mrs.  Bates  was  competent  to  contract,  as 
she  did  In  making  contract  Exhibit  C.  She 
received  Just  what  she  bargained  for,  and 
the  law  will  not  inquire  into  the  wisdom  of 
ber  action  in  accepting  said  notes  as  a  con- 
sideration or  the  profit  or  loss  arising  to 
her  out  of  the  transaction.  Our  holding  on 
this  question  decides  the  case  in  favor  of 
respondents.  While  the  answers  contain 
many  allegations  and  statements  and  aver- 
ments that  are  immaterial  and  should  have 
been  stricken  out  on  motion,  we  do  not  find 
any  prejudicial  error  In  the  action  of  the 
court  in  that  regard. 

We  have  considered  the  other  assignments 
of  error,  but  will  not  refer  to  them  at  length 
in  this  opinion. 

It  is  suilleieut  to  say  that  we  find  no  re- 
versible error  in  the  record,  and  that  the 
Judgment  of  the  trial  court  must  be  affirm- 
ed, and  it  is  so  ordered,  with  costs  in  favor 
of  respondents. 

STEWART,  C.  J.,  and  AILSHIE,  J.,  con- 
cur. 


SAXTON  V.  BRESHEARS,  Sheriff. 
(Supreme  Court  of  Idaho.     Feb.  7,  1912.) 

(Svllabus  by  the  Court.) 

1.  Replevin   (§  8*)— Right  to  Possession- 
Contract  OF  Sale. 

Where  N.  and  wife  gave  to  F.  two  chat- 
tel mortgages  on  a  growing  crop  of  hay  to  se- 
cure the  payment  of  two  promissory  notes, 
and  the  mortgaRee  authorized  the  mortgagor 
to  sell  the  mortgaged  property  and  to  apply 
the  proceeds  on  said  notes,  and  a  few  days 
after  the  mortgages  became  due  N.  entered 
into  a  contract  with  S.  to  sell  him  the  mort- 
gaged hay  at  $8  per  ton,  whereby  the  hay  was 
to  be  baled  and  placed  on  board  the  cars,  S. 
reserving  the  right  to  reject  any  and  all  of 
said  hay,  and  payment  therefor  to  be  made 
when  hay  was  accepted,  and  S.  paid  $100  on 
said  contract,  and  thereafter  a  dispute  arose 
between  8.  and  N.  as  to  which  one  must  pay 
the  expense  of  baling  the  hay,  and  such  dis- 
pute continued  from  December  24,  1008,  to 
April  9,  1909,  when  a  written  contract  was 
entered  into  for  the  sale  of  said  hay,  whereby 
the  purchaser  was  to  pay  $5.25  per  ton  on 
board  the  cars  at  Nampa,  the  purchaser  re- 
serving the  right  to  reject  any  and  all  of  such 
hay  that  whs  not  first  class,  and  on  the  17th 
of  March,  1909,  the  mortgagee  commenced  the 
foreclosure  of  said  mortgagea  and  the  sheriff 
took  possession  of  said  hay,  held,  that  an  ac- 
tion in  claim  and  delivery  by  said  purchaser 
cannot  be  maintained  for  the  poasession  of 
said  bay,  as  under  either  of  said  contracts  he 
was  not  entitled  to  the  possession  thereof  un- 
til the  same  was  delivered  on  board  the  cars. 
[Ed.  Note.— For  other  cases,  see  Replevin, 
Dec.  Dig.  f  8.*] 

2.  Replevin  (J  8*)— Right  of  Action— Stat- 
utory Provision. 

Under  the  provisions  of  section  4272,  Rev. 
Codes,  where  a  delivery  of  personal  property 
is  claimed  in  an  action,  it  must  appear  that 
the  plaintiff  is  the  owner  of  the  property 
claimed  or  is  entiUed  to  the  possession  thereof, 
and  that  the  property  is  wrongfully  detained 
by  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent.  Dig.  If  45-68;   Dec.  Dig.  8  8.*] 

3.  Chattel  Mortgages  (§  219*)— Rights  of 
Parties— Waiver  of  Lien. 

Where  the  mortgagee  authorizes  the  mort- 
gagor to  sell  the  mortgaged  property,  such  au- 
thority is  not  a  waiver  of  the  mortgage  lien 
until  the  mortgagor  has  made  a  valid  con- 
tract for  the  sale  of  such  hay,  and  the  mort- 
gagee may  revoke  such  authority  at  any  time 
before  a  valid  sale  is  made. 

[Ed.  Note. — For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  £§  473^75;  Dec.  Dig. 
I  219.»] 

4.  Sales   (|  1*) -EssENHAxa  — Meeting  of 
Minds. 

Held,  under  the  facts,  that  the  minds  of 
the  purchaser  and  the  mortgagor  did  not  meet 
on  the  alleged  contract  of  sale  of  December 
24,  1908,  and  that  the  mortgagee  revoked  such 
authority  to  sell  prior  to  the  contract  of  April 
9,  1909. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  H  1,  3-5;   Dec.  Dig.  |  1.*] 

Appeal  from  District  Court,  Canyon  Coun- 
ty ;    Ed.  L.  Bryan,  Judge. 

Action  by  C.  E.  Saxton  against  F.  M. 
Breshears,  sheriff  of  Canyon  county.    F^om 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded,  with  Instructions. 

R.  B.  Scatterday  and  Chas.  F.  Koelscb,  for 
appellant.  W.  A.  Stone  and  E.  J.  Dockery, 
for  respondent. 

SULLIVAN,  J.  This  Is  an  action  In  claim 
and  delivery,  whereby  the  plaintiff  seeks  to 
recover  from  the  defendant  the  possession  of 
100  tons  of  hay.  The  following  facts  appear 
from  the   record:    In  the  early  summer  of 

1908,  one  E.  C.  Norton  and  his  wife  gave  two 
chattel  mortgages  on  a  growing  crop  of  hay 
to  secure  the  payment  of  their  two  certain 
promissory  notes  for  the  aggregate  principal 
sum  of  $502.50,  which  notes  became  due  on 
December  15,  1908.  Said  mortgages  were 
duly  recorded,  the  first  on  June  15,  1908, 
and  the  second  on  September  25,  1908.  Dur- 
ing the  summer  of  the  same  year,  through 
oral  conversations  and  letters,  the  mortga- 
gor, Norton,  claims  that  he  received  from 
the  mortgagee  authority  to  sell  the  mort- 
gaged hay,  and.  If  he  did  sell  it,  he  was  to 
deposit  the  proceeds  lu  a  bank  at  Caldwell 
to  the  credit  of  the  mortgagee.  On  December 
24,  1908,  a  few  days  after  the  maturity  of 
said  notes  and  mortgages,  the  plaintiff,  who 
Is  respondent,  negotiated  with  the  mort- 
gagor, Norton,  for  the  purchase  of  the  hay 
covered  by  said  mortgages.  It  appears  that 
said  hay  was  a  part  of  one  large  stack 
containing  131  tons,  situated  on  the  prem- 
ises occupied  by  said  Norton  under  a  crop- 
ping lease,  that  $100  was  paid  down  at  that 
time  on  the  purchase  price,  and  thereafter  a 
dispute  arose  In  regard  to  which  of  the  con- 
tracting parties  must  pay  for  baling  the  hay. 
Norton  claimed  that  under  said  contract 
he  was  to  receive  $8  net  per  ton  for  said 
hay,  delivered  on  the  cars  at  Caldwell,  and 
that  Saxton  was  to  pay  for  the  baling,  while 
Saxton  contended  that  $8  per  ton  included 
the  charges  and  cost  of  baling.  It  seems  that 
dispute  between  the  parties  caused  a  delay 
in  the  carrying  out  of  said  agreement,  and 
that  the  controversy  as  to  who  should  bale 
the  hay  was  not  settled  between  the  parties 
until  about  the  9th  of  April,  1909,  when  it 
was  agreed  that  the  hay  should  be  delivered 
at  Nampa,  instead  of  at  Caldwell,  and  that 
Norton  was  to  receive  $5.25  per  ton  net 
therefor,  and  to  receive  $2  per  ton  for  plac- 
ing the  hay  on  the  cars.  On  March  17,  1909, 
at  which  time  none  of  the  hay  had  been  de- 
livered under  the  agreement  with  Saxton, 
the  mortgagee  commenced  proceedings  to  fore- 
close his  mortgages,  and  the  defendant,  who 
is  appellant,  as  sheriff  of  Canyon  county, 
under  said  foreclosure  proceedings,  took  pos- 
session of  said  hay  on  said  17th  day  of 
March.    Under  that  state  of  facts,  on  April  13, 

1909,  plaintiff  commenced  this  action,  claim- 
ing ownership  and  right  to  the  possession 
of  said  hay.  Answer  was  filed  by  the  de- 
fendant sherltr,  denying  the  allegations  of 
the  complaint  as  to  plaintiff's  ownership  and 
right  to  the  possession  of  said  hay,  and  also 


setting  up  the  facts  under  which  be,  as 
sheriff,  took  possession  of  said  hay. 

The  cause  was  tried  by  the  court  without 
a  jury,  and  the  court  found,  among  other 
things,  that  prior  to  the  24th  of  December, 
1908.  said  mortgagee  Iiad  given  to  said  Nor- 
ton both  parol  and  written  authority  to  sell 
and  dispose  of  the  hay  described  by  said 
chattel  mortgages;  that  on  said  day  he  en- 
tered into  a  valid  agreement  with  the  plain- 
tiff, whereby  100  tons  of  the  hay  described 
in  said  chattel  mortgages  were  sold  to  the 
respondent  Saxton;  that  on  said  date  said 
Saxton  paid  said  Norton  $100  on  the  pur- 
chase price  of  said  hay,  and  agreed  to  pay 
the  balance  on  the  delivery  of  the  bay;  that, 
at  the  time  of  the  commencement  of  this  ac- 
tion, the  sheriff  was  in  the  possession  of 
the  baled  hay  described  in  the  complaint, 
under  the  direction  of  the  mortgagee,  or  his 
attorney,  and  at  that  time  the  plaintiff  was 
entitled  to  the  possession  of  the  baled  hay 
described  in  the  complaint,  and  as  conclu- 
sions of  law  found  that,  by  reason  of  the 
permission  and  authority  given  to  said  Nor- 
ton by  the  said  mortgagee  to  sell  the  hay, 
the  mortgagee  waived  and  lost'  the  Hen  of  bis 
said  mortgages  upon  the  hay  so  sold,  and 
that,  said  lien  having  been  so  lost,  all  the 
steps  and  proceedings  taken  by  the  mortga- 
gee and  the  sheriff  to  foreclose  said  mort- 
gages were  illegal  and  void,  and  that  the 
plaintiff  was  entitled  to  the  iwssession  of 
said  baled  hay  and  entered  Judgment  accord- 
ingly.   This  appeal  is  from  the  Judgment. 

[1-4]  This  being  an  action  in  claim  and  de- 
livery. In  order  to  recover,  the  plaintiff  must 
show  that  he  Is  the  owner  or  entitled  to  the 
possession  of  the  property,  and  that  the  prop- 
erty is  wrongfully  detained  by  defendant. 
Section  4272,  Rev.  Codes.  There  no  doubt 
wflb  some  conversation  betw^een  the  mortga- 
gee and  the  mortgagor  in  regard  to  the  mort- 
gagor selling  the  liay,  and  applying  the  pro- 
ceeds on  the  mortgage  indebtedness.  These 
conversations  were  had  some  time  before  De- 
cember 15,  1908,  the  date  when  said  mort- 
gages became  due.  The  first  contract  above 
referred  to  for  the  sale  of  said  hay  was  en- 
tered into  nine  days  thereafter,  or  on  the 
2-tth  of  December.  It  was  not  an  executed 
contract,  but  an  executory  one.  It  seems 
that  the  minds  of  the  parties  did  not  meet 
as  to  all  of  the  provisions  of  that  contract, 
and  no  hay  was  delivered  to  the  respondent. 
Under  the  original  contract,  the  hay  was  to 
have  been  delivered  aboard  the  cars  at 
C-aldwell,  the  respondent  retaining  the  right 
to  reject  any  and  all  of  said  bay  that  he  did 
not  consider  first  class,  and  was  not  to  pay 
for  the  same  until  he  had  accepted  It.  Un- 
der said  foreclosure  proceedings,  brought  on 
March  17th,  the  sheriff  took  iX)ssession  of 
said  hay  before  it  had  been  delivered  under 
said  contract  to  the  plaintiff,  and  before  he 
became  the  owner  thereof.  While  the  sher- 
iff was  BO  in  possession  of  said  hay.  Norton 
executed  said  contract  dated  April  9,  1909^ 
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whereby  he  agreed  to  take  $5.25  net  for  said 
hay  and  to  deliver  the  aeme  aboard  the  cars 
at  Nampa  for  $2  per  ton  for  hauling  and 
putting  the  same  on  the  cars.  After  that 
■written  contract  or  bill  of  sale  was  entered 
Into,  this  suit  was  brought.  The  respondent 
had  not  paid  for  the  hay  nor  tendered  pay- 
ment therefor  nor  accepted  the  hay,  and  it 
had  not  been  delivered  to  him  at  the  time 
the  suit  was  brought,  and  under  his  contract 
he  had  the  authority  to  reject  any  or  all  of 
said  hay.  Under  that  state  of  facts,  he  was 
not  the  owner  of  said  hay  nor  was  he  en- 
titled to  the  possession  of  it;  hence  cannot 
maintain  this  action.  The  fact  that  the 
mortgagee  had  given  the  mortgagor  author- 
ity to  sell  the  hay  and  apply  the  proceeds 
thereof  In  payment  of  his  mortgages  would 
not  prevent  the  mortgagee  from  revoking 
said  authority  to  sell  at  any  time  before  a 
sale  was  made,  and  he  clearly  revoked  the 
■authority  given  to  the  mortgagor  to  sell  by 
beginning  foreclosure  proceedings  and  plac- 
ing the  sherltt  in  posRCSsion  of  said  hay. 
Had  the  mortgagor  sold  the  hay  and  de- 
livered the  same  to  the  purchaser  prior  to 
said  foreclosure  proceedings,  the  authority  to 
sell  could  not  then  have  been  revoked.  The 
authority  to  sell  did  not  release  the  lien  of 
said  mortgages  as  a  valid  sale  had  not  been 
made,  and  this  action  could  not  be  main- 
tained unless  respondent  was  entitled  to  the 
I)08session  of  the  hay  under  a  valid  contract 
■ct  sale  made  prior  to  the  revocation  of  the 
mortgagor's  authority  to  sell. 

In  Knollin  v.  Jones,  7  Idaho,  466,  63  Pac. 
638,  this  court  held  that  a  sale  by  consent  of 
the  mortgagee  waived  the  lien  of  the  mort- 
gage to  the  extent  of  the  sale  so  made.  In 
that  case  the  property  had  been  actually  de- 
livered to  the  purchaser.  Counsel  for  re- 
spondent cite,  among  other  cases.  Partridge 
V.  Minn.  &  D.  E.  Co.,  75  Minn.  496,  78  N.  W. 
85,  In  support  of  the  contention  that  author- 
ity to  sell  by  the  mortgagee  releases  the 
mortgage.  The  only  point  decided  there  was 
that  a  sale  made  with  the  consent  of  the 
mortgagee  waived  the  Hen  where  the  sale 
had  been  consummated  and  the  property 
actually  delivered.  They  also  cite  New  £2ng- 
land  Mortgage  M.  S.  Co.  v.  Great  W.  E.  Co., 
6  N.  D.  407,  71  N.  W.  130.  In  that  case  the 
■delivery  of  the  property  sold  had  been  actual- 
ly made  in  compliance  with  the  contract 
of  sale.  The  same  conditions  existed  In 
Fairweather  v.  Nelson,  76  Minn.  510.  7»  N. 
W.  506.  In  Peterson  v.  St.  Anthony  &  D.  E. 
Co.,  9  N.  D.  .W,  81  N.  W.  59.  81  Am.  St.  Rep. 
528,  the  conrt  said:  "The  crucial  question 
Is  whether  the  plaintiff,  holding  a  chattel 
mortgage,  authorized  the  debtor  to  sell  the 
property  at  private  sale,  and  whether  subse- 
quently thereto  such  sale  was  actnally  made. 
Of  course,  a  mere  consent  to  a  sale,  not 
acted  upon  In  any  manner,  would  not  operate 
SIS  a  waiver."     See,  also.  Endreson  v.  Imv- 


son,  101  Minn.  417,  112  N.  W.  628,  118  Am. 
St.  Rep.  631.  The  decision  in  that  case  indi- 
cates that  that  court  would  not  go  to  the 
extent  of  sustaining  a  mere  executory  con- 
tract, especially  where  the  terms  of  the  sale 
were  not  even  settled  upon  between  the  par- 
ties. Now,  in  the  case  at  bar,  the  evidence 
shows  that  the  minds  of  the  parties  did  not 
meet  upon  the  contract  of  sale  of  December 
24,  1908,  and  that  there  was  a  substantial 
dispute  between  the  parties  to  the  sale  as  to 
which  one  of  them  should  pay  for  baling  the 
hay,  which  dispute  continued  up  to  the  time 
a  new  contract  was  entered  Into  on  April  9, 
1909,  nearly  a  month  after  the  mortgagee 
had  revoked  the  authority  that  he  had  given 
the  mortgagor  to  sell  said  hay. 

Under  all  of  the  facts,  it  is  clear  that  this 
action  cannot  be  maintained  for  the  posses- 
sion of  said  hay.  The  Judgment  must  there- 
fore be  reversed  and  the  cause  remanded, 
with  Instructions  to  the  trial  court  to  enter 
a  Judgment  of  dismissal  In  favor  of  the  de- 
fendant. Costs  are  awarded  to  the  appel- 
lant. 

STEWART,  C.  J.,  and  AILSHIE,  J.,  con- 
cur. 


MONTGOMERY  v.  BERRETT. 

(Supreme  Court  of  Utah.     Feb.  2,  1912.) 

1.  Specific    Performance    (§    121*)— Parol 
Contracts— Evidence — Sufficiency. 

Plaintiff  seeking  the  specific  performance 
of  a  parol  contract  must  establish  the  terms 
thereof  with  a  greater  degree  of  certainty  than 
is  required  in  an  action  at  law,  and  be  must 
show  a  clear,  mutual  understanding  and  a  posi- 
tive assent  of  both  parties  to  the  terms  of  the 
contract.t 

[Ed.  Note.— For  other  oases,  see  Specific  Per- 
formance, Cent.  Dig.  i  388;   Dec.  Dig.  $  121.»] 

2.  ArPEAL  AND  Error  (S  1009*)— Findings— 
Conclusiveness. 

Where,  in  a  suit  for  the  specific  perform- 
ance, plaintiff  positively  testified  to  the  con- 
tract, and  defendant  positively  denied  entering 
into  any  contract,  and  there  were  circumstances 
supporting  both  parties,  the  court,  on  appeal, 
will  not  disturb  the  refusal  of  the  trial  court 
to  grant  relief  on  the  ground  of  a  failure  to 
sufficiently  establish  the  contract. 

IKd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  if  .3970-3978;  Dec.  Dig.  { 
1000.*] 

Appeal  from  District  Court,  Weber  Coun- 
ty;  J.  A.  Howell,  Judge. 

Action  by  Nathaniel  Montgomery  against 
Richard  T.  Berrett.  From  a  judgment  of 
dismi8.sal,   plaintiff  appeals.     Affirmed. 

Richards  &  Boyd,  for  appellant.  A.  G. 
Horn,  for  respondent. 


FRICK,  C.  J.  Appellant  brought  this  ac- 
tion in  e<iuity  to  require  the  respondent  to 
siwclflcally  perform  an  alleged  parol  con- 
tract,  whereby.   It  is  alleged,  uppellant  and 
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respondent  bad  agreed  to  exchange  a  cer- 
tain quantity  of  water  used  for  irrigation 
purposes  on  their  lauds.  Part  performance, 
with  other  equities,  is  relied  on.  Respondent 
denied  the  making  of  tbe  contract,  and,  as 
afflrmatlve  defenses,  pleaded  both  the  statute 
of  frauds  and  tbe  statute  of  limitations, 
both  of  which  are,  however,  Immaterial. 

Upon  a  trial  of  the  Issues,  the  court, 
among  other  facts,  found  as  follows:  "That 
tbe  proofs  in  the  case  are  not  clear  or 
satisfactory,  or  sufficient  to  warrant  the 
court  to  order  a  specific  performance  of  tbe 
said  alleged  contract;  and  tbe  court  finds, 
for  that  reason,  that  no  contract  to  trade 
was  ever  entered  into  between  said  plaintiff 
and  said  defendant."  Upon  practically  the 
foregoing  finding,  the  court  found,  as  a  con- 
clusion of  law,  that  the  appellant  "is  not 
entitled  to  any  relief,"  and  that  the  re8i>ond- 
ent  is  entitled  to  a  Judgment  ui)on  tbe 
merits  that  tbe  action  be  dismissed.  A 
Judgment  dismissing  tbe  action  was  accord- 
ingly entered,  from  which  this  appeal  is 
prosecuted. 

We  do  not  deem  it  necessary  to  set  forth, 
either  in  substance  or  otherwise,  tbe  other 
findings  of  fact  made  by  tlie  court.  If  tbe 
finding  that  tbe  terms  of  the  alleged  contract 
were,  by  tbe  evidence  produced  upon  that 
question,  left  so  uncertain  and  unsatisfactory 
as  not  to  authorize  a  court  of  equity  to 
decree  specific  performance  of  them,  and  if 
tbe  evidence  did  not  warrant  a  finding  that 
a  contract  was  entered  into  for  a  permanent 
exchange  of  the  water,  or  if  either  one  of 
said  facts  is  sustained  by  the  evidence,  or 
if  such  facts,  or  either  of  them,  should  be 
found  not  to  exist  because  of  the  laclc  of 
evidence  to  establish  them,  the  Judgment 
should  stand. 

[1]  It  is  now  well  settled  that,  where  a 
party  seeks  specific  performance  of  a  iiarol 
contract  in  equity,  he  must  establish  tbe 
terms  thereof  with  a  greater  degree  of  cer- 
tainty than  would  be  required  to  establish 
the  same  contract  in  an  action  at  law. 
Pomeroy  on  Conts.  (2d  Ed.)  §  150.  Referring 
to  this  question,  tbe  Supreme  Court  of 
California,  in  a  recent  case,  entitled  German 
Svgs.  &  Loan  Soc.  v.  McLellan,  154  Gal.  at 
page  716,  09  Pac.  at  page  196,  states  tbe 
rule  in  the  following  language:  "There  can 
be  no  contract,  unless  tbe  minds  of  tbe 
parties  have  met  and  mutually  agreed. 
Equity  requires  as  a  condition  of  si)eciflc  per- 
formance a  clear,  mutual  understaudlng  and 
a  positive  assent  of  both  sides  as  to  tbe 
terms  of  the  contract." 

In  36  Cyc.  543,  in  speaking  of  tbe  es- 
sentials of  a  contract  which  is  enforceable 
in  an  action  for  specific  performance,  it  is 
said:  "In  general,  tbe  contract  must  have 
tbe  essentials  of  a  contract  valid  and  binding 
at  law,  in  order  to  be  enforceable  in  equity. 
It  must  be  a  completed  contract;  there  most 


have  l>een  a  dear,  mntual  understanding  and 
a  positive  assent  on  both  sides  as  to  the 
terms  of  tbe  contract.  It  must  be  sufficient, 
definite,  and  certain.    •    *    •" 

Practically  tbe  same  rule  is  laid  down  by 
Mr.  Justice  Straup  In  Price  v.  Lloyd,  31 
Utah,  86,  86  Pac.  767. 

In  determining  whether  the  terms  of  an 
alleged  parol  contract  which  it  is  sought  to 
have  specifically  performed  have  been  estab- 
lished or  not,  tbe  courts  ordinarily  are 
governed  by  the  foregoing  rules.  The  only 
questioa  for  us  to  determine  therefore  is. 
Did  tbe  court  deiMirt  from  those  rules  in 
denying  specific  performance  of  tbe  alleged 
contract  1 

[2]  We  cannot  set  forth  the  evidence.  If 
we  undertook  to  set  forth  any,  we  would 
have  to  repeat  about  all  that  was  produced 
by  both  parties  upon  the  questions  of  wheth- 
er a  contract  was  entered  into,  and,  if  so, 
what  its  terms  and  conditions  were.  For 
obvious  reasons,  it  could  subserve  no  good 
purpose  in  this  case  to  pursue  such  a  course. 
It  must  therefore  suffice  to  say  that  we  have 
carefully  examined  tbe  evidence,  and  have 
considered  tbe  claims  and  arguments  of  ap- 
pellant's counsel  with  respect  to  what  is 
established  by  tbe  evidence,  and,  after  doing 
so,  we  are  not  satisfied  that  the  court's 
findings  and  conclusions  are  wrong.  It  is 
true  that  appellant,  as  a  witness,  positively 
stated  that  he  and  respondent  did  enter  into 
an  agreement,  whereby  they  agreed  to  make 
a  permanent  exchange  of  the  water  which 
they  had  theretofore  exchanged  for  merely 
temporary  purposes;  but  respondent,  under 
oath.  Just  as  positively  denies  that  they  ever 
entered  into  such  an  agreement,  or  that  it 
was  ever  completed  or  consummated  by 
them.  The  circumstances  surrounding  the 
facts  testified  to  by  both  parties  in  some  re- 
spects sup})ort  the  statements  of  one,  and  in 
otiier  respects  they  favor  tbe  statements  of 
tbe  other.  Under  andi  circumstances,  the 
reasons  why  we  should  interfere  with  the 
findings  of  the  trial  court  are  clearly  to  be 
made  to  appear.  Tbe  evidence  being  in  con- 
flict, the  trial  court,  after  having  personally 
heard  and  seen  the  witnesses,  has  found  tliat 
tbe  terms  of  the  contract  were  not  estab- 
lished with  that  degree  of  certainty  and 
satisfaction  which  authorizes  a  specific  per- 
formance against  one  who  denied,  not  only 
tbe  terms,  but  tbe  very  existence,  of  tbe 
contract  itself.  Had  the  court,  under  such 
circumstances,  decreed  specific  performance, 
a  different  question  might  arise,  so  far  as 
we  are  concerned.  The  court,  bowe^-er,  hav- 
ing placed  his  findings  and  Judgment  upon 
safe  ground,  we  should  not,  except  for  very 
good  reasons,  disturb  them.  No  such  reasons 
are  made  to  appear. 

The  Judgment  is  affirmed,  with  costs. 

McCARTY  and  STRAUP,  JJ.,  concur. 
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KISLINGBUKT  t.  EVANS. 
(Sapreme  Court  of  UUb.    Jan.  81,  1912.) 

1,  WlTl«88E8  <{  159*)— COMPBTEHCT— TBAHB- 

ACTI0N8  WITH  Deceased  Pkbsorb. 

Under  the  statute  prohibiting  a  party  to 
teatifjr  to  any  transaction  vrith  a  decedent,  or 
to  any  matter  of  fact  equally  within  the  knowl- 
edge of  the  party  and  decedent,  a  plaintiff  sa- 
ing  a  decedent's  estate  for  money  loaned  de- 
cedent on  an  open  accoant  ia  Incompetent  to 
testify,  when  shown  a  memorandam  book  and 
asked  what  it  is,  that  it  is  the  money  that  she 
loaned  to  decedent,  and  such  testimony  may 
not  be  considered  as  evidence  of  a  loan. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  li  664,  666-669.  671-682;  Dec  Dig. 
{  1S9.*] 

2.  ExEctrrosa  ard  Admhiistbatobs  (|  221*) 

— ESTABUSBXXnT    OI*    CLAIHS— ETIDKROft— 
SUFFICIXKCT. 

In  an  action  against  a  decedent's  estate 
for  money  loaned  decedent  on  an  open  account, 
evidence  held  not  to  support  a  finding  that 
plaintiff  loaned  money  to  decedent. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrntors,  Cent.  Die.  H  901-903%, 
1858,  ISOl-lSffii,  1865,  1866,  1871-1874,  1876; 
Dec.  Dig.  f  221.*] 

Appeal  from  District  Cotirt,  Weber  County; 
J.  A.  Howell,  Judge. 

Action  by  Alice  B.  Kisllngbnry  against 
Joseph  E.  Evans,  as  administrator  of  Joseph 
D.  Carroll,  deceased.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded  for  new  trial. 

C.  R.  HoUingsworth  and  T.  D.  Johnson, 
for  appellant.    Joseph  Chez,  for  respondent 

STRAUP,  T.  The  plalntur  brought  thla 
action  to  recover  the  sum  of  $2,250,  which 
she  alleged  was  loaned  and  advanced  by  her 
"on  an  open  account"  to  the  defendant's  in- 
testate at  Elko,  Nev.,  on  the  6th  day  of  Oc- 
tober, 1907,  and  which  he  promised  to  repay 
on  the  21st  of  July,  1908.  The  Jury  render- 
ed a  verdict  for  the  plaintiff  In  the  sum  of 
f  1,600,  and  $54.25  Interest. 

[1]  The  defendant  appeals,  and  assails  the 
verdict  for  a  want  of  evidence.  We  think 
the  evidence  Is  insufficient  to  sustain  the 
yerdlct  Under  our  statute,  the  plaintiff 
was  not  a  competent  witness  In  her  behalf 
as  to  "any  statement  by  or  transaction 
with"  the  deceased,  "or  matter  of  fact  what- 
ever which  must  have  been  eqoaUy  within 
the  knowledge  of  both"  the  plaintiff  and  the 
deceased.  The  plaintiff  vras  a  witness  In 
ber  behalf.  She  testified  that  she  was  ac- 
quainted with  the  deceased;  that  she  on 
the  5th  day  of  October,  1907,  was,  and  for 
about  a  year  and  a  half  prior  thereto  had 
been,  living  at  Elko,  where  she  conducted 
"a  sporting  house";  that  on  the  7th  day  of 
October  of  that  year  she  left  Elko  and  went 
to  Reno,  and  from  there  to  Ogden.  The  de- 
ceased was  a  married  man,  and  resided  with 
his  family  at  Elko,  where  be  was  engaged 
In  business  representing  the  Becker  Brew- 
ing Company.    A  ntunber  of  Questions  were 


asked  the  plalntUf  calling  for  answers  which 
under  the  statute  were  clearly  incompetent 
The  court  promptly  sustained  objections  to 
them.  Then  her  counsel  asked  her:  "I 
show  you  what  purjwrts  to  be  PlalntlfTs 
Exhibit  C,  and  ask  you  If  you  Identify 
that?"  She  answered:  "Yes,  sir.  <J.  The 
book  you  identify?  A.  Tes,  sir.  Q.  Is  that 
your  account  book,  or  memorandum  book? 
A.  Tes,  sir.  Q.  Is  that  the  account  or  mem- 
orandum book  you  had  during  1907  and 
1908?  A.  Tes,  sir.  Q.  And  does  that  contain 
the  entries  that  yon  made  during  that  peri- 
od? A.  A  part  of  them;  yes,  sir.  Q.  And 
are  those  entries  In  your  handwriting?  A. 
Yes,  sir.  Q.  Are  they  what  we  call  original 
entries?  A.  Yes,  sir.  Q.  They  were  not 
copied  Into  this  book?  A.  No,  sir.  Q.  Has 
the  book  been  in  your  possession  from  that 
time?  A.  Yes,  sir."  The  plaintiff  then  offer- 
ed the  book  In  evidence.  The  court  sustain- 
ed an  objection  to  the  offer.  PlalntlfTs 
counsel  now  Insists  that  when  the  plaintiff 
was  shown  the  book  and  was  asked,  "What 
Is  that?"  and  the  plaintiff  answered,  "Why, 
it  la  the  money  that  I  loaned  Mr.  Carroll" — 
that  such  testimony  is  evidence  of  the  fact 
that  she  loaned  money  to  the  deceased.  It 
is  not  The  positive  command  of  the  stat- 
ute rendering  the  plaintiff  an  Incompetent 
witness  to  give  testimony  as  to  such  a  fact 
or  transaction  cannot  be  avoided  that  way. 
[2]  Plaintiff's  principal  witness  was  from 
Nevada.  He  testified  that  he  had  been  a 
deputy  sheriff,  a  constable,  and  a  night 
watchman,  and  that  he  was  well  acquainted 
with  the  plaintiff  and  the  deceased.  Some 
of  his  testimony  is  vague  and  rambling,  and 
relates  to  matters  wholly  irrelevant  to  the 
issue.  We  have  selected  that  portion  of  It 
which  Is  most  favorable  to  the  plaintiff, 
and  which  most  directly  relates  to  the  issne. 
He  testified  that  be  and  the  deceased  at  El- 
ko in  1905  Jointly  purchased  some  real  es- 
tate, and  that  the  plaintiff  in  1906  and  1907 
rented  of  them  one  of  the  booses  on  the 
real  estate,  and  used  It  for  a  "sporting 
house."  He  further  testified  that  In  1906 
and  1907  the  deceased  told  blm  that  "he 
was  depositing  money  for  her  [the  plaintiff] 
in  the  Henderson  Banlc,"  a  bank  at  Elko, 
and  that  "he  bad  the  bank  book  which  I 
saw  showing  different  deposits,  the  same 
amounting  to  $200  or  $300.  I  didn't  read  the 
passbook  over.  He  showed  me  that  she 
had  $1,500  or  $1,600  to  her  credit  It  being 
deposited  at  different  times,  but  I  couldn't 
say  as  to  the  period  of  time  it  covered. 
*  *  *  At  another  time  be  told  me  he  had 
a  couple  of  thousand  dollars.  He  had  It  In 
Henderson's  Bank  where  he  always  deposit- 
ed it  He  told  me  he  bad  about  $2,000  of 
his  own,  but  he  didn't  tell  me  where  he  had 
it  deposited.  As  far  as  to  my  knowledge, 
he  kept  it  In  Henderson's  Bank,  and  some  of 
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It  in  the  First  Xatlonal  Bank  at  Elko.  He 
didn't  have  a  deposit  in  Wells,  Fargo  Bank 
in  Salt  Lake  City  that  I  know  of.  I  can't 
tell  you  if  be  had  a  deposit  with  Walker 
Bros.  Bank  at  Salt  Lake  City.  •  •  *  I 
think  he  told  me  two  or  three  different 
times  about  his  taking  money  and  deposit- 
ing it  for  her,  money  given  him  to  deposit. 
He  said  for  Alice.  He  didn't  say  for  Mrs. 
Klslingbury.  These  conversations  were 
some  two  or  three  months  apart.  We  would 
be  talking  about  our  rents,  and  he  would 
bring  this  subject  up.  I  bad  no  occasion  to. 
He  would  Just  volunteer  and  tell  me  that 
he  was  taking  money  for  Alice,  and  putting 
it  in  the  bank  for  her.  He  did  that  on  two 
or  three  occasions.  *  •  •  I  think  the 
first  conversation  I  had  with  him  was  in 
November,  1907,  shortly  after  he  returned 
from  a  trip  to  Mexico,"  and  after  the  plain- 
tiff had  left  Elko,  "and,  as  near  as  I  can  re- 
member, we  got  talking  about  our  affairs 
and  other  things  together,  and  Mrs.  Klsling- 
bury was  brought  up.  He  always  called 
her  Alice,  and  he  and  I  were  talking,  and 
he  said  that  he  bad  Alice's  money  in  Walk- 
er Bros.  Bank  in  Salt  I^ke  City — some- 
thing over  f2,000— but  I  don't  remember  Just 
the  exact  amount  that  he  stated.  We  talk- 
ed on  a  while,  be  wanting  to  sell  our  real 
estate,  and  I  not  caring  to  sell  mine.  Car- 
roll [the  deceased]  said  that  he  wanted  to 
sell  out  and  go  to  Mexico,  and  Invest  some 
money  down  there,  and  he  wanted  me  to  go 
with  him,  but  I  told  him  no,  I  didn't  care  to 
sell  my  interest  at  the  time.  Finally,  a 
few  days  afterwards,  he  came  back  and 
talked  about  selling,  and  finally  I  agreed,  if 
he  could  get  our  price,  that  we  would  sell, 
and  I  told  him,  if  he  could  get  a  buyer  for 
$20,000,  to  sell  It  •  •  •  Our  Income 
from  the  houses  which  we  rented  was  about 
$180  a  month.  He  was  trying  to  sell  his  resi- 
dence and  offered  It  for  sale,  and  asked  me 
to  sell  it  for  him  for  $."),500.  *  •  •  A 
little  while  before  Carroll  was  killed  we 
were  talking  about  Mrs.  KlsUngbury's  mon- 
ey, our  investments,  and  so  on,  and  I  told 
him,  if  he  didn't  quit  his  way  of  doing  with 
women  of  this  character,  he  would  get  into 
trouble.  •  *  •  In  the  spring  of  1908  I 
met  him  in  Golcouda,  Nov.,  where  he  had  a 
lease  on  a  mine  about  120  miles  from  Elko. 
We  got  to  talking  about  this  lease,  and  be 
told  me  that  he  had  about  $4,000  in  it,  but 
that  he  didn't  have  any  of  Mrs.  KlsUng- 
bury's money  in  the  mine,  and  that  he  did- 
n't know  whether  it  would  make  good,  and 
I  told  hiui  that  I  thuuRht  he  had  n  dead  one 
in  that  mine,  and  I  didn't  think  it  would 
pay."  He  testitied  that  on  another  occa- 
sion, "I  think.  If  I  remenit>er  right,  that  he 
told  me  at  that  time  that  Alice  wanted  her 
money,  that  he  guessed  she  was  afraid  be 
was  going  to  beat  her  out  of  it,  but  he  said 
he  wouldn't.     *     •     •     A  few  days,  possibly 


a  week,  before  he  was  killed,  he  Iiad  sold 
some  real  estate  for  $2,200.  He  wanted  to- 
sell  the  rest,  and  asked  me  to  try  and  sell 
his  residence  for  him;  that  he  wanted  to- 
straighten  up  everything  with  Mrs.  Kis- 
llngbury,  stating  that  he  was  going  to  leave 
the  country,  and  that,  *I  don't  want  to  beat 
her  and  her  little  girl  out  of  a  cent.'  Notli- 
ing  was  said  as  to  the  amount  he  wanted 
to  raise  for  Mrs.  Klslingbury."  The  plain- 
tiff also  called  the  defendant,  the  adminis- 
trator, who  testified  that  he  was  appointed 
administrator  of  the  estate  to  take  posses- 
sion of  the  goods  and  chattels  belonging  to- 
the  estate  In  this  state,  and  that  he  re- 
ceived from  Walker  Bros.  Bank  in  Salt 
Lake  City  in  cash  the  sum  of  $1,200. 

This  is  all  the  evidence  adduced  by  the 
plaintiff  in  support  of  the  allegations  of  her 
complaint,  and  is  that  portion  of  the  evi- 
dence which  is  most  favorable  to  her.  We 
think  the  question  of  Insufficiency  of  this- 
evidence  to  support  the  allegations  of  the 
complaint  and  the  verdict  is  not  open  to  de- 
bate. If  the  allegations  of  the  complaint 
are  true,  the  plaintiff  is  Indeed  unfortunate 
tliat  the  transactions  in  respect  of  her  al- 
leged loan  were  not  evidenced  by  some  writ- 
ing; that  she  was  not  able  to  sustain  her 
claim  by  the  bank  records  or  other  evi- 
dence; and  that  her  mouth,  like  that  of  the 
deceased,  was  closed.  The  vague  and  uncer- 
tain statements  of  her  principal  witness 
are  far  from  proving  the  essential  allega- 
tions of  her  complaint  They  are'  neither 
certain  nor  definite  as  to  any  facts  or  trans- 
actions of  a  loan,  or  of  money  had  and  re- 
ceived, nor  as  to  any  amount,  time,  place,  or 
circumstances  of  a  loan.  To  take  property 
from  an  estate  on  no  more  evidence  than 
this,  and  to  give  it  to  another,  is  simply  a 
Judicial  depletion  of  estates. 

The  Judgment  of  the  court  below  is  there- 
fore reversed,  and  the  cause  remanded  for 
a  new  trial,  costs  to  appellant 

FUICK,  C.  J.,  and  McCAKTY,  J.,  concur. 


CORAT  V.  HOLBROOK  et  al. 
(Supreme  Court  of  Utah.    Jan.  30,  1912.) 

1.  Tbusts  (§  44*)— Parol  Tbusts— Evidexcb 
— Sufficiency. 

One  suing  to  deelare  and  enforce  a  parol 
trust  must  show,  with  at  least  reasonable  cer- 
tainty, tlie  terms  of  the  trust,  and  the  court 
from  the  language  u.sed,  the  acts  and  conduct 
of  the  parlies,  and  the  surrounding  facts,  must 
lie  able  to  ascertain,  with  at  least  reasonable 
certainty,  the  essential  terms  of  the  trust  be- 
fore it  can  declare  and  enforce  it. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  8§  6CMJS;   Dec.  Dig.  §  44.*] 

2.  Trusts  (§  44*)— Parol  Trusts— EvinEwc* 

— SuFFIClE.NtY. 

Evidence  lifhl  not  to  support  a  finding  that 
a  parly  agreed  to  make  an  appropriation  of 
water  for  irrigation  in   trust  for  another,  or 
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to  aecare  for  oOmh  aa  laterMt  In  •  corpora- 
tion formed  to  acquire  water  rishta  for  irriga- 
tion. 

[Ed.  Note.— For  other  caaes,  tee  Trasts,  Dec. 
Dig.  i  44.*] 

S.  Watebs  and  Watbb  Coubsm  (|  14*)— 
Appbopbiation  or  Watbb  Riohts  pob  Ib- 
BIQA1I0N— Acts  Coiuhtiutino. 

A  part7t  to  acquire  nnder  the  statute  a 
right  to  the  use  of  unappropriated  waters  for 
irrigation,  must  talce,  divert,  and  use  the  wa- 
ters; and  the  mailing  of  a  survey  and  the  post- 
ing of  a  notice  of  appropriation  confer  no 
right*. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  |  14.*] 

4.  JcDomNT  (i  248*)— CoNroBHiTT  TO  Plead- 
ing AND  PBOOP. 

Plaintiff  may  not  recover  on  a  theory  on 

which  the  complaint  ia  not  based,  and  to  which 

the  evidence  waa  not  directed. 
[Ed.  Note.— For  other  cases,  see  Jndgment, 

Cent.  Dig.  I  434;   Dec.  Dig.  |  248.*] 

Appeal  from  District  Court,  Utah  County; 
J.  E.  Booth,  Judge. 

Action  by  Elizabeth  H.  Coray,  as  admin- 
istratrix of  Don  a.  Goray,  deceased,  against 
Liafayette  Holbrook  and  W.  B.  Searle,  in 
wbicb  defendant  W.  B.  Searle  filed  a  counter- 
claim against  defendant  Holbrook.  From  a 
judgment  for  defendant  Holbrook,  plaintiff 
and  defendant  Searle  appeal.    Affirmed. 

Dey  &  Hoppaugh  and  E.  A.  Walton,  for 
appellant  Coray.  B.  B.  Corfman,  for  appel- 
lant Searle.  E.  0.  Lackner,  F.  F.  Stelgmeyer, 
and  X  W.  N.  Whltecotton,  for  respondent 

STRAUP,  J.  The  plaintiff,  the  administra- 
trix of  tBe  estate  of  Don  R.  Coray,  deceased, 
brought  this  action  against  the  defendants 
Holbrook  and  Searle  for  an  accounting  and 
to  recover  whatever  money  and  property 
might  be  found  due  her. 

The  substance  of  the  complaint  is  tliat  the 
deceased  and  the  defendant  Searle,  in  1892, 
1893,  and  1894,  explored,  investigated,  and 
surveyed  Provo  river  and  canyon,  selected 
reservoir  sites,  made  maps,  drawings,  and 
plans  for  the  purpose  of  establishing  and 
locating  reservoir  sites,  and  for  developing 
and  diverting  water  for  irrigation  and  for 
power  for  the  generation  of  electrical  energy 
for  light  and  power,  and  that  the  water  and 
water  rights  and  reservoir  sHes  so  selected 
were  then  unappropriated,  and  were  sub- 
ject to  appropriation  for  such  purposes. 

It  is  further  alleged:  "(5)  That  while  so 
engaged  in  said  acts  of  appropriation  they 
employed  the  defendant  Holbrook  as  their 
trustee  and  agent  in  the  consummation  of 
said  appropriation  and  in  the  formation  of 
said  plan,  and  to  aid  and  assist  them  in  mak- 
ing a  practical  use  and  disposition  of  the 
said  properties  and  Interests  then  owned  by 
them  and  to  be  acquired  in  the  further  prog- 
ress of  said  project;  and  it  was  then  and 
there  agreed  between  said  Coray,  Searle, 
and  Holbrook  that  the  said  Holbrook  would 
secure  a  purchaser,  or  interest  other  parties 


with  capital,  who  would  taka  over  the  said 
interests  and  property  of  the  said  Searle  and 
Cioray  then  owned  and  to  be  further  acquired 
In  the  development  of  said  plan.  That  it 
was  then  agreed  between  the  said  Coray, 
Searle,  and  Holbrook  that  Holbrook  would,  in 
his  own  name,  as  trustee,  and  in  trust  for  said 
Searle  and  Coray,  locate  the  reservoir  sites 
pointed  out  to  him  and  theretofore  selected 
by  said  Searle  and  Coray,  and  make  ap- 
propriations, as  such  trustee,  of  said  waters 
and  water  rights  for  said  puri)oses,  and  the 
said  Holbrook  then  and  there  agreed  to 
secure  for  said  Searle  and  Coray  10  per  cent, 
of  the  capital  stock  of  any  corporation  there- 
after organized  to  take  over  said  plan  and 
properties,  or  auy  corporation  tliat  might 
be  formed,  based  upon  the  proposition  and 
scheme  Involved  in  the  said  appropriations, 
surveys,  and  other  work  of  and  acts  of  the 
said  Searle  and  Coray  in  the  premises;  and 
it  was  further  agreed  that  the  said  Holbrook 
should  receive  as  his  compensation  one-third 
of  whatever  should  be  realized  from  said  in- 
terests." 

It  is  then  allied  that  Holbrook,  as  trus- 
tee for  Searle  and  Coray,  located  the  reser- 
voir sites  and  water  rights  or  water  power 
to  generate  electric  energy  for  light  and 
power  at  the  places  indicated  to  him  by 
Searle  and  Coray,  and  "thereafter  procured 
divers  parties  to  become  Interested  therein 
and  a  certain  corporation  to  be  formed,  based 
upon  said  appropriations  and  properties  of 
the  said  Searle  and  Coray,"  and  "transferred 
and  conveyed  all  of  said  property  to  the  Tel- 
lurlde  Power  &  Transmission  Company,"  and 
that  Holbrook  received  from  the  Tellurlde 
Power  Company,  "on  account  of  said  prop- 
erty and  Interests  and  rights  transferred"  by 
him  to  it,  "large  sums  of  money  and  large 
amounts  of  stock  and  property,  amounting  in 
the  aggregate  to  at  least  $200,000."  It  is  fur- 
ther alleged  that  a  demand  was  made  on 
Holbrook,  on  or  about  the  Tth  day  of  April, 
1905,  for  an  accounting,  and  that  he  refused 
to  account 

Upon  these  allegations  the  plaintiff  asked 
that  Holbrook  be  required  to  account  and 
that  she  be  given  a  "Judgment  for  whatever 
amounts,  both  of  money  and  property,  may 
be  found  due  her,  and  for  an  undivided  one- 
third  of  all  the  moneys  and  property  which 
the  said  Holbrook  has  received  on  account  of 
said  Don  R.  Coray,  deceased,"  and  for  gen- 
eral equitable  relief. 

It  is  alleged  in  the  complaint  that  the  de- 
ceased died  on  the  18th  day  of  October,  1899, 
and  that  the  plaintiff  was  appointed  admin- 
istratrix of  his  estate  In  February,  1905,  and 
that  no  administration  of  the  estate  had 
theretofore  been  had. 

The  defendant  Searle  filed  an  answer,  ad- 
mitting all  the  allegations  of  the  complaint 
and  filed  a  counterclaim  against  Holbrooke 
in  which  the  same  allegations  are  made  a.s 
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are  contained  In  'the  complaint  The  de- 
fendant Searle,  in  effect,  is  a  plaintiff  as 
against  Holbrook,  and  seeks  the  same  relief 
sought  by  the  plaintiff.  They  may  therefore 
both  be  treated  as  plaintiffs. 

Holbrook  filed  an  answer  to  the  complaint 
and  counterclaim,  admitting  the  demand  for 
an  accounting  and  his  refusal  to  account,  and 
denying  all  other  allegations  of  the  counter- 
claim and  of  the  complaint,  except  the  death 
of  the  deceased  and  the  appointment  of  the 
plaintiff  as  administratrix  of  his  estate.  He 
also  pleaded  the  statute  of  frauds,  alleging 
that  the  contract  or  agreement  set  forth  In 
the  complaint  and  counterclaim  was  not  in 
writing  nor  evidenced  by  any  memorandum, 
and  that  the  alleged  trust  or  relation  was 
not  declared,  granted,  or  created  by  any 
writing  or  memorandum,  and  as  is  in  ewAi 
case  required  by  section  24(31.  R.  S.  1898,  and 
the  statute  of  limitations,  alleging  that  the 
action  was  not  commenced  within  four  years 
after  the  cause  of  action  accrued,  and  as  in 
such  case  provided  by  section  2883,  R.  S. 
1898. 

The  case  was  tried  to  the  court,  who  found 
the  issues  in  favor  of  the  defendant. 

The  court  found  that  Searle  and  Coray,  in 
1892,  1893,  and  1894,  made  preliminary  sur- 
veys of  the  canyon  "at  a  cost  of  not  exceed- 
ing $1,000,  including  rough  maps  and  sketch- 
es of  said  surveys,  looking  to  the  establish- 
ment of  reservoir  sites  and  the  development 
of  -water  power";  that  in  the  year  1894  they 
tiad  a  conversation  with  Holbrook  "In  re- 
lation to  the  disposition  of  any  rights  that 
they  might  have  acquired  in  said  canyon  and 
river;  but  no  agreement  was  entered  Into 
concerning  the  same."  The  court  further 
found  that  Holbrook  made  no  location  or 
appropriation  of  reservoir  sites,  or  water 
rights,  as  trustee  for  Searle  and  Coray;  that 
he  procured  no  one  to  become  interested,  or 
any  corporation  to  be  formed,  based  upon 
any  appropriations  or  properties  of  Searle 
and  Coray;  that  he  received  no  property 
from  them  and  held  none  In  trust  for  them, 
nor  transferred,  nor  conveyed,  any  to  the 
Tellurlde  Power  Company,  or  to  any  one; 
and  that  he  received  nothing  from  the  Tel- 
lurlde Power  Company,  or  any  one,  "on  ac- 
count of  any  property  In  which  they,  or 
either  of  them,  had  any  interest."  No  find- 
ings were  made  in  respect  of  the  special  pleas 
of  the  statute  of  frauds  and  of  limitations; 
and,  if  the  findings  which  were  made  by  the 
court  are  correct,  no  findings  on  such  pleas 
were  necessary. 

A  judgment  was  entered  In  favor  of  the 
defendant,  dismissing  the  complaint  and 
counterclaim  on  the  merits,  from  which  both 
plaintiffs  have  prosecuted  this  appeal.  They 
assail  the  finding-s. 

The  e\-idence  shows  substantially  the  fol- 
lowing facts: 

Searle  «iid  the  deceased,  prior  to  1894. 
made  explorations  and  a  survey  of  the  can- 
yon, and  in  1892  i^osted  a  notice  along  the 


river  at  a  point  called  "Hanging  Rock,"  to 
obtain  and  divert  water  of  the  river  at 
that  point  for  power  and  irrigation  purposes. 
The  notice  was  not  recorded;  nor  was  there 
any  work  done  or  commenced  by  them,  ex- 
cept the  making  of  the  survey  and  the 
posting  of  the  notice.  They  were  unable  to 
finance  or  proceed  with  the  contemplated 
enterprise.  In  the  summer  or  early  fall  of 
1894,  they  spoke  to  Holbrook  about  It,  and 
Interested  him  in  it.  Some  verbal  negotia- 
tions and  understanding  were  then  had  with 
him  to  the  effect  tliat  he  was  to  interest 
others  of  means  and  capital.  The  terms 
of  such  negotiations  or  understanding  will  be 
referred  to  later.  Thereafter  Holbrook  in- 
terested a  Mr.  Nunn  and  his  associates,  who 
later  organized  the  Tellurlde  Power  Com- 
pany, and  who  made  an  appropriation  and 
diversion  of  water  of  the  river  for  power 
and  other  purposes,  and  constructed  and 
operated  a  power  plant  for  the  generation 
of  electrical  energy  for  light  and  power. 
Holbrook  first  conversed  and  negotiated  with 
Mr.  Nunn  about  the  matter  in  the  summer 
or  fall  of  1894,  either  shortly  before  or 
after  his  talk  and  negotiations  with  Searle 
and  the  deceased.  Nunn  then  already  had 
some  knowledge  of  and  some  acquaintance 
with  the  canyon  from  r^iMrts  made  to  him 
by  his  engineer,  who  had  visited  and  ex- 
plored the  canyon  in  1893.  Nunn  and  Hol- 
brook, after  their  conversation,  and  in  S^>- 
tember,  1894,  visited  the  canyon  and  drove 
along  the  river.  Later  Nunn  sent  his  engi- 
neer to  the  canyon,  who  made  explorations 
and  a  survey  with  a  view  of  obtaining  and 
diverting  water  from  the  river  for  power 
and  other  purposes.  In  October,  1894,  Hol- 
brook posted  a  notice,  in  the  name  of  "L. 
Holbrook,  Trustee,"  along  the  river,  to  ob- 
tain and  divert  water  of  the  river  for  power 
and  other  purposes,  at  a  place  called  "Bri- 
dal Veil  Falls,"  which  is  more  than  a  mile 
down  the  river  from  the  place  where  Searle 
and  the  deceased  bad  posted  their  notice. 
Thereafter  Holbrook  assisted  Nunn  and  his 
associates  in  making  further  surveys,  build- 
ing flumes,  diverting  the  water,  and  con- 
structing a  power  plant  The  deceased  for 
a  time,  and  Searle  for  a  long  time,  were 
also  employed  by  Nunn  and  his  associates 
In  and  about  the  work,  as  well  as  other 
work,  and  for  which  they  were  paid  by 
Nunn  and  his  associates.  The  work  was 
completed  and  the  plant  constructed  in  1897 
or  1898;  the  record  not  dearly  disclosing 
the  exact  time. 

In  1905  Holbrook,  for  his  services,  received 
from  Nunn  5,000  shares  of  the  capital  stock 
of  the  Tellurlde  Power  Company  and  5.000 
shares  of  the  capital  stock  of  the  Sam 
Magill  Consolidated  Gold,  Mining  &  Power 
Company,  a  corporation  In  which  Nunn  and 
his  associates  were  also  interested.  The 
stock  was  a  reissue  of  stock  issued  to  Hol- 
brook in  1897.  The  evidence  is  in  conflict 
as  to   whether  the  maps  and  drawings  of 
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Searle  and  tbe  deceased  were  delivered  and 
tamed  over  to  Holbrook.  Searle  testified 
tbat  they  were  delivered  to  Holbrook,  or 
to  bis  representatlTes.  Holbrook  denied  It. 
In  1896  or  1897,  litigation  was  pending 
between  the  Rio  Grande  Western  Railway 
Company  and  the  Tellurlde  Power  C!ompany 
in  respect  of  conflicting  rights  In  tbe  canyon. 
Nunn  and  his  associates  then,  through  their 
engineer,  obtained  from  Searle  tbe  field 
notes  of  tbe  survey  of  Searle  and  tbe  de- 
ceased, which,  as  testified  to  by  Searle,  were 
-used  on  the  trial  of  that  action.  He  testi- 
fied that  their  maps  and  drawings  were 
also  used  for  that  purpose.  Nunn  testified 
tbat  he  received  the  field  notes  from  Searle, 
and  that  be  received  tbe  maps,  as  he 
thought,  from  Holbrook,  but  denied  tbat 
tbey  were  used  at  the  trial,  or  tbat  they 
were  obtained  for  such  purpose.  Nunn  tes- 
tified that  tbe  field  notes  were  received  by 
bim  In  respect  of  an  option  taken  by  him 
on  some  reservoir  sites  up  the  stream,  in 
which  Searle  and  the  deceased  claimed  some 
Interest,  bat  which  were  wholly  separate 
and  distinct  from  tbe  project  and  enterprise 
which  culminated  in  tbe  construction  and 
operation  of  the  power  plant.  Searle  testi- 
fied that  the  field  notes  were  delivered  to 
Nnnn  upon  an  express  agreement  that  Nunn 
was  to  pay  him  the  sum  of  $2,500  for  them, 
but  that  he  received  from  Nunn  only  $250. 
He  testified  that  Holbrook  had  an  undivided 
one-third  Interest  In  them,  and  that  he 
offered  to  divide  with  Holbrook  the  money 
received  by  him;  but  Holbrook  told  him  to 
keep  it,  and  stated  that  "there  was  a  great 
deal  more  coming  in  the  final  settlement." 
Searle  thereupon  kept  $125  and  paid  $125 
to  Coray.  Nunn  denied  that  he  had  agreed 
to  pay  Searle  that  sum,  and  testified  that 
be  had  paid  him  $250  upon  the  option  here- 
tofore refored  to,  but  which  was  not  taken 
up  by  blm.  It  is  not  made  to  appear  that 
tbe  deceased,  his  heirs  or  representatives, 
made  any  demand  on  Holbrook  for  an  ac- 
counting prior  to  1906.  Searle  testified  that 
be  made  numerous  demands  on  him  between 
tbe  years  1895  and  1904,  and  that  Holbrook 
at  no  time  disclaimed  or  disputed  that  any- 
thing was  due  Searle  or  Coray  until  in  1904, 
and  that  he,  until  then,  always  asserted 
that  be  had  not  yet  had  a  settlement  with 
Nunn  and  his  associates.  Holbrook  testified 
tbat  no  such  demands  were  made  nntU  in 
1904. 

Tbe  Tellurlde  Power  Company  was  incor- 
porated with  a  capital  stock  of  2.000.000 
shares  of  a  par  value  of  $1  each,  and  the 
iSam  Maglll,  etc.,  Mining,  Company  of 
l.oOO.OOO  shares  of  a  par  value  of  $1  each. 
There  Is  no  e^'idence  to  show  the  value  of 
any  of  these  shares,  nor  the  \-alue.  character, 
or  extent  of  the  property  or  plant  owned 
or  operated  by  either  of  these  companies, 
nor  tbe  business  conducted  by  them,  e.xcept 
as  may  be  inferred  irom  their  corporate 
names. 


[1]  Upon  substantially  these  facts,  the 
plaintiffs  assert  that  a  trust  relation  existed 
ttetween  Searle,  Coray,  and  Holbrook,  and 
that  Holbrook  ought  to  be  made  to  account. 
The  court  disposed  of  tbe  case  by  finding 
that  there  was  no  agreement  between  tbem, 
and  that  Holbrook  did  not  do  or  receive 
anything  in  pursuance  of  any  agreement  or 
understanding  between  them,  and  did  nothing 
and  received  nothing  In  their  behalf,  or  for 
their  benefit.  While  we  think  this  evidence 
shows  that  there  was  some  kind  of  an  agree- 
ment or  understanding  between  Searle  and  the 
deceased  and  Holbrook,  and  tbat  there  ex- 
isted some  kind  of  a  relation  or  agency 
between  them,  yet  we  are  unable  on  tbe 
record  to  ascertain  with  reasonable  certainty 
the  terms  of  the  agreement  or  understanding, 
and  the  nature  and  extent  of  the  agency  or 
relation.  One  seeking  to  have  rights  de- 
clared and  enforced,  founded  upon  a  verbal 
or  written  agreement,  and  involving  or  grow- 
ing out  of  an  alleged  trust  or  confidential 
relation,  Is  required,  among  other  things, 
to  show,  with  at  least  reasonable  certainty, 
the  terms  of  the  agreement  and  tbe  char- 
acter and  extent  of  the  trust  or  confidential 
relation.  These  things  cannot  be  left  to 
loose  or  flexible  language,  or  to  vague  or 
indefinite  terms.  The  court,  from  tbe  lan- 
guage used,  from  the  acts  and  conduct  of 
the  parties,  and  from  all  the  facts  and 
circumstances  surrounding  the  alleged  agree- 
ment, and  under  which  it  was  made,  must 
be  able  to  ascertain,  with  at  least  reasonable 
certainty,  the  essential  terms  of  the  agree- 
ment and  tbe  character  and  extent  of  tbe 
alleged  trust  «r  confidential  relation. 

[2]  These  are  alleged  In  paragraph  5  of 
the  complaint.  In  substance,  they  are  that 
Holbrook  agreed  to  "secure  a  purchaser,  or 
interest  others  with  capital,  who  would  take 
over  tbe  said  interests  and  property"  of 
Searle  and  the  deceased  "then  owned"  and 
to  be  acquired  by  them;  to  "locate  In  his 
own  name,  as  trustee  for  Searle  and  the 
deceased,  the  reservoir  sites  pointed  out  to 
him  and  theretofore  selected  by"  them ;  "to 
make  appropriations,  as  such  trustee,  of 
said  water  and  water  rights"  for  tbe  de- 
velopment of  their  contemplated  plan;  and 
"to  secure  for  Searle  and  Coray  10  per  cent, 
of  the  capital  stock  of  any  corporation  that 
might  be  formed,  based  upon  the  proixtsltion 
and  scheme,"  etc.  We  do  not  think  that 
the  essential  features  of  these  allegntions 
are  supported  by  the  evidence,  or  that  the 
€r\-idence  shows  the  essential  features  of  an 
agreement  and  the  character  and  extent  of 
the  relation  existing  between  the  parties 
with  such  certainty  as  to  enable  us  to  as- 
certain and  declare  the  terms  and  conditions 
thereof.  There  is  no  evidence  to  support 
the  allegation  that  Holbrook  agreed  to  locate 
"in  his  own  name,  as  tru.stee,  and  in  trust 
for  said  Searle  and  Coray,"  or  otherwise, 
the  reservoir  site  or  sites  "pointed  out  to 
him,  and  theretofore  selected  by  said  Searle 
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and  Coray,  and  to  make  appropriations  as 
trustee,"  or  otlierwise,  "of  said  water  and 
■water  rights  for  said  purpose."  The  oniy 
evidence  bearing  upon  that  is  the  testimony 
of  Searle  that  after  Hoibroolt  posted  the 
notice  at  Bridal  Veil  Falls,  a  place  more 
than  a  mile  below  the  place  selected  by 
Searle  and  Coray,  Holbrook  told  him  that 
such  location  was  made  by  him  "as  trustee 
for  Searle  and  Coray,"  and  that  he  (Searle) 
protested  against  the  posting  of  the  notice 
at  that  point,  because  it  "practically  threw 
away  one-third  of  the  power,"  and  that 
Ilolbrook  told  him  that  Nunn  and  his  as- 
sociates desired  it  made  at  that  point. 
Ilolbrook  denied  this  conversation,  and  testi- 
fied that  he  made  the  locntiou  in  trusst  for 
Nunn  and  his  associates.  In  this  Ilolbrook 
was  corroborated  by  Nunn  and  two  other 
witnesses,  one  of  whom  drew  up  the  notice 
to  be  posted  for  Nunn.  The  finding,  there- 
fore, made  by  the  court  that  the  notice 
iwsted  by  Ilolbrook  and  the  appropriation 
made  by  him  were  not  In  trust  for  Searle 
and  the  deceased  is  supported  by  the  pre- 
ponderance and  greater  weight  of  the  evi- 
dence. 

The  only  evidence  tending  to  support  the 
other  portions  of  the  alleged  agreement  is 
the  testimony  of  Searle  and  Moore,  witnesses 
for  the  piaintifr.s,  and  that  of  Ilolbrook,  a 
witness  in  his  own  behalf.  Searle  testified 
that  in  the  conversation  with  Hoibrook  in 
the  summer  or  early  fall  of  liXH  Hoibrook 
"stated  that  he  believed  that  he  could  find 
parties  to  carry  out  and  make  the  develop- 
ments in  Provo  canyon  of  the  interests  that 
Mr.  Coray  and  I  held  there.  Mr.  Ilolbrook 
had  been  told  all  our  plans  in  connection 
with  that  development.  I  told  Mr.  Hoibrook 
to  represent  me  tn  the  disposal  of  the  rights 
we  then  held  In  Provo  canyon.  I  said, 
'You  shall  represent  me  entirely.'  Coray 
and  I  were  together,  and  the  conversation 
was  directed  to  the  entire  Interests,  and  I 
aald,  'And  any  arrangements  you  may  make 
which  you  deem  Just  and  equitable  I  will 
accede  to.'  Mr.  Coray  made  the  statement  | 
to  Mr.  Hoibrook  that  he  should  represent  | 
him  entirely  in  the  disposal  of  his  interests  \ 
there  and  In  the  water  power  and  irrigation. 
The  value  of  the  water  rights  was  discussed, 
and  it  was  conceded  and  expressed  by  each 
of  us  that  a  one-tenth  interest  in  the  de- 
veloped plant,  irrigation  or  power,  would 
be  a  just  and  equitable  recognition  of  the 
rights  represented  in  the  location  and  plans 
as  then  in  existence.  Mr.  Ilolbrook  stated 
ttuit  he  believed  a  one-third  interest  of  our 
rights  there  should  accrue  to  him  in  the 
enlistment  of  capital  to  develop  It,  and  I 
stated  to  him  I  was  satisfied  with  that, 
and  Mr.  Coray  stated  the  same,  and  Mr. 
Ilolbrook  afterwards  stated  that  was  the 
interest  he  held  in  the  Coray  &  .Searle 
location  in  Provo  canyon.  Mr.  Hoibrook 
agreed  to  enlist  capital  under  the  conditions 
of  this  agreement" 


Searle  farther  testified  that  In  anothef 
conversation  had  with  Hoibrook  in  1904  he 
"asked  Hoibrook  whether  he  had  had  a 
settlement  with  Mr.  Knnn.  He  said,  1 
thought  there  was  some  kind  of  a  settlement 
a  long  time  ago.'  I  said,  'There  was  never 
any  settlement  of  the  Interests  you  repre- 
sented, or  accounted  for  by  yon.'  He  said, 
'Wasn't  there  a  payment  made  by  Mr.  Nunn 
on  his  purchase  of  Coray  and  Searle  of 
certain  notes?  I  said:  'But  yon,  as  trustee 
for  Coray  and  Searle,  interested  Mr.  Nunn 
and  capital  here,  and  you  made  certain  lo- 
cations up  there,  and  there  has  never  lieen 
any  settlement  of  that'  He  said,  'What  was 
that  payment?'  I  said,  'Mr.  Nunn  agreed 
to  pay  $2,,'iOO  for  the  notes  representing  the 
early  surveys  of  Coray  and  Searle  Just  prior 
to  his  suit  with  the  Rio  Grande.  $250  was 
paid  under  that  agreement  $125  of  which 
came  to  me.  I  wanted  to  tender  you  one- 
third  of  the  $125;  but  you  declined,  stating 
that  there  would  be  a  great  deal  of  money 
coming  at  the  final  settlement;  that  you 
did  not  need  this  now,  and  I  retained  the 
entire  $125.  As  trustee  for  Coray  and 
Searle,  you  made  certain  water  locations  and 
have  carried  on  the  negotiations  with  Mr. 
Nunn.'  He  said,  'Yes.'  I  said,  'Now,  wtiat 
I  want  to  know  is,  has  there  been  any 
settlement  In  connection  with  that?*  He 
said:  'I  haven't  my  notes  with  me;  my  books 
have  been  burned  up,  and  I  thought  that 
was  finished.  I  must  look  that  matter  up.' 
Mr.  Hoibrook  at  that  time  asked  me  what 
was  the  agreement  between  the  parties,  re- 
ferring to  Coray,  Hoibrook.  and  Searle.  1 
answered  that  we  should  receive  a  one-tenth 
interest  in  the  developed  plant.  He  said: 
'Why,  that  cannot  be  true.  Look  at  the 
money  they  have  spent  here — the  immense 
amount  of  expenditures.'  I  said:  'That  is 
true;  but  at  the  time  this  agreement  was 
made  Coray  and  Searle  had  a  good  deal 
more  money  actually  expended  there  than 
any  one  else;  and  it  was  agreed  l>etween 
us  tliat  one-tenth  would  represent  an  equi- 
table payment  of  the  rights  then  held.'  Mr. 
Ilolbrook  distinctly  ass(>nted  that  tliat  was 
the  agreement ;  that  is,  that  each  one  of  us 
would  have  a  one-third  Interest." 

Moore,  Searle's  brother-in-law,  testified 
that  he  was  "present  at  this  conversation, 
and  that  Searle  said  to  Hoibrook,  'You  re- 
member you  were  acting  as  trustee  for  Mr. 
Coray  and  I,  and  that  we  were  to  share  one- 
third  each,'  and  Mr.  Hoibrook  said  that  was 
his  impression."  On  cross-examination,  he 
testified:  "I  didn't  hear  Searle  say  that  a 
one-tenth  interest  had  been  definitely  agreed 
upon." 

Hoibrook  denied  this  conversation,  and  tes- 
tified that  In  1804  Searle  and  Coray  spoke 
to  him  al>out  an  irrigation  proposition  which 
they  had  in  the  canyon,  and  "I  remember 
that  they  stated  that  if  I  could  help  them 
that  I  could  have  an  interest  with  them;  and 
I  don't  remember  whether  at  this  time,  or 
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tf  it  was  subsequently,  that  it  was  stated 
that  I  could  have  a  third  Intei'est;  or.  In  oth- 
er words,  there  being  three  of  us  Interested, 
each  of  us  would  have  a  third.  I  remember 
distinctly  statiug  at  that  time  that  anything 
I  could  do  for  them  I  would  be  glad  to,  or 
for  any  one  else  that  had  anything  that 
would  tend  to  develop  the  country." 

We  think  this  testimony  does  not  support 
the  essential  features  of  the  alleged  agree- 
ment. We  have  already  observed  that  there 
is  no  evidence  to  support  the  allegation  that 
lolbrook  ,had  agreed  to  locate  the  reservoir 
.  Ites  pointed  out  to  him  and  theretofore  se- 
lected by  Searle  and  the  deceased,  or  to  make 
appropriations  of  water  and  water  rights 
in  trust  for  Searle  and  the  deceased,  or  oth- 
erwise. And  we  are  also  of  the  opinion  that 
the  evidence  referred  to  does  not  support  the 
allegation  that  Holbrook  "agreed  to  secure 
for  said  Searle  and  Coray  10  per  cent,  of  the 
capital  stock  of  any  corporation  thereafter 
organized  to  take,  over  said  plant  and  prop- 
erty, or  any  corporation  that  might  be 
formed,  based  upon  the  proposition  and 
scheme  involved  in  the  said  appropriations, 
surveys,  and  other  work  of  and  acts  of  the 
said  Searle  and  Coray  In  the  premises."  The 
nearest  of  any  evidence  bearing  on  that  is  the 
testimony  of  Searle,  wherein  he  testified  that 
"it  was  conceded  and  expressed  by  each  of 
us  that  a  one-tenth  Interest  in  the  developed 
plant,  irrigation  or  power,  would  l>e  a  just 
and  equitable  recognition  of  the  rights  repre- 
sented in  the  location  and  plans  then  in  ex- 
istence." But  such  language  does  not  show 
that  Holbrook  had  agreed  to  organize  or 
cause  to  be  organized  a  corporation  to  com- 
plete the  location  and  contemplated  appro- 
priation and  diversion  of  the  waters,  or  to 
construct  a  plant,  and  esi)ecially  that  he 
agreed  that  Searle,  Coray  and  Holbrook 
should  have  or  receive  in  equal  proportions 
"one-tenth  of  the  capital  stock"  of  such  a  cor- 
poration, or  of  "any  corporation,  based  upon 
the  proposition  or  scheme  Involved,"  etc.  To 
BO  construe  the  language  of  the  witness, 
"one-tenth  interest  in  the  developed  plant. 
Irrigation  or  power,"  requires  too  much  to 
lie  read  into  It.  The  language  is  so  vague 
and  indefinite  that  no  reasonable  certainty 
can  be  given  It.  Nor  is  the  meaning  of  it 
rendered  reasonably  certain  when  considered 
in  the  light  of  the  acts  and  conduct  of  the 
parties.  Had  it  not  been  alleged  In  the  com- 
plaint that  Holbrook  had  agreed  to  secure 
for  Searle  and  Coray  "10  per  cent,  of  the  cap- 
ital stock  of  any  corporation  thereafter  to  be 
organized,"  etc.,  no  one  in  reading  the  evi- 
dence would  infer  therefrom  that  such  an 
agreement  had  ever  been  made. 

Furthermore,  a  large  portion  of  the  com- 
plaint proceeds  or  Is  hased  on  the  theory  that 
RearJe  and  Coray  had  acquired  and  "owned 
and  held  rights"  with  respect  to  the  selection 
of  a  reservoir  site  or  sites  and  an  appropria- 
tion and  diversion  of  waters  of  the  river  for 
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irrigation  and  power  purposes;  that  their 
"property"  or  "Interests"  or  "rights  so  owned 
and  held"  by  them  were  either  transferred 
to  Holbrook,  to  l)e  by  him  turned  over  to  oth- 
ers or  a  corporation  formed  by  them,  or  were 
in  some  other  manner  to  be  taken  over  by 
such  others  or  a  corporation,  for  which 
Searle,  Coray,  and  Holbrook  were  to  receive 
In  equal  proportions  one-tenth  of  the  capital 
stock  of  such  corporation;  and  that  Holbrook 
transferred  "said  property  and  interests  and 
rights"  to  the  Tellurlde  Power  Company, 
and  received  therefor  "large  sums  of  money 
and  a  large  amount  of  stocks  and  proper- 
ty," amounting  to  "at  least  $200,000."  In 
support  of  the  allegations  of  such  transfer, 
or  making  or  taking  over  of  such  rights,  in- 
terest, or  property,  or  of  any  agreement  to 
do  so,  Searle,  the  witness  who.se  testimony 
is  most  favorable  to  the  plaintiffs,  testified 
that  he  and  Coray  talked  with  Holbrook 
"with  reference  to  financing  the  proposition," 
showed  .  him  their  maps,  told  him  of  their 
plans,  and  that  "I  told  Mr.  Holbrook  to  rep- 
resent me  in  the  disposal  of  the  rights  we 
then  held  in  Provo  canyon,  and  any  arrange- 
ment you  may  make  which  you  deem  just  and 
eciuitable  I  will  accede  to,"  and  that  Coray 
told  him  the  same.  We  do  not  think  such 
language  fairly  implies  that  Searle  and  the 
deceased  a.sslgned,  turned  over,  released,  or 
quitclaimed  all  or  any  of  the  rights  held  or 
claimed  by,  them  In  the  canyon,  or  that  thej 
agreed  to  do  so,  or  that  they  agreed  to  as- 
sign or  release,  or  quitclaim  such  rights  to 
others  whom  Holbrook  might  interest  In  the 
enterprise.  Even  though  the  language  is  sus- 
ceptible of  such  a  meaning,  nevertheless  it 
is  not  made  to  appear  that  they,  verbally  or 
otherwise,  in  fact  assigned  or  turned  over, 
or  released,  or  quitclaimed,  anything,  either 
to  Holbrook  or  to  Nunn  and  his  associates, 
or  to  the  Tellurlde  Power  Company,  or  to 
any  one,  in  respect  of  any  such  "rights,  in- 
terest, or  property.'' 

I3J  Again,  what  were  the  "rights.  Interest, 
and  property"  acquired,  owned,  and  held  by 
Searle  and  the  deceased  "In  I'rovo  canyon," 
and  which  they  authorized  Holbrook  "to  dis- 
pose" for  them?  Their  rights  in  and  to  res- 
ervoir sites  and  the  appropriation  of  un- 
appropriated waters  of  the  river  for  irriga- 
tion and  power  purposes,  as  alleged  in  the 
complaint?  They  neither  aaiulred  nor  ini- 
tiated any  such  rights.  All  they  did  In  tjiat 
re8i)ect  was  the  making  of  a  survey  and  maps 
and  the  posting  of  a  notice.  Under  the  stat- 
utes then  in  force,  rights  to  the  use  of  un- 
appropriated waters  were  not  ac(iuired  with- 
out a  taking  and  diverting  and  using  them. 
The  mere  making  of  a  survey  and  the  ijost- 
ing  of  a  notice  neither  conferred  nor  initiated 
any  such  rights.  They  therefore  had  no  such 
"rights,  interest,  or  proi)erty"  as  were  sub- 
ject to  sale,  assignment,  or  transfer.  All 
that  they  had  to  sell  or  assign,  or  make  over, 
was  their  knowledge  and  information  In  re- 
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spect  of  the  canyon  anfl  the  river,  and  of  the 
feasibility  of  an  appropriation  and  diversion 
of  unappropriated  waters  of  the  river  for 
power  and  Irrlgatlan  purposes,  and  the  field 
notes,  maps,  and  drawings  of  their  survey. 
Were  these  the  things  to  be  turned  over  to 
Holbrool£,  or  to  those  whom  he  might  Inter- 
est in  the  enterprise,  and  for  which  they 
were  to  receive  one-tenth  of  the  capital  stock 
of  a  corporation,  or  "of  the  developed  plant?" 
Were  they  what  was  meant  by  Searle's  testi- 
mony, wherein  he  testified  that  "I  told  Hol- 
btook  to  represent  me  in  the  disposal  of  the 
rights  we  then  held  in  Provo  canyon?"  Were 
they  the  "properties  and  Interests  then  owned 
by  them,"  and  the  "properties  and  interests 
and  rights"  transferred  by  Holbrook  to  the 
Tellurlde  Power  Company  for  $200,000? 
Were  they  the  "power  and  irrigation  prop- 
osition in  Provo  canyon,"  testified  to  by 
Searle,  "which  was  Initiated  by"  him  and 
Coray  "by  the  filing  [posting]  of  the  appro- 
priation notice  in  1892,"  and  which  he  testi- 
fied was  worth  $250,000?  The  complaint 
does  not  proceed  upon,  nor  does  the  evidence 
support,  such  a  theory.  The  complaint  is 
based  upon,  and  the  evidence  Is  directed  to, 
two  theories:  (1)  That  Searle  and  the  de- 
ceased had  themselves,  in  1892,  made  or  Ini- 
tiated an  appropriation  of  unappropriated 
waters  of  Provo  river  for  power  and  Irri- 
gation purposes  by  the  posting  of  a  notice 
and  the  making  of  a  survey,  and  that  they 
had  acquired,  held,  and  owned  "rights.  In- 
terests, and  property"  in  and  to  such  waters; 
and  (2)  that  Holbrook  had  agreed  to  make, 
and  that  he  made,  in  his  own  name,  and  In 
trust  for  them,  an  appropriation  of  such 
waters  for  such  purposes  which  he  had 
agreed  to,  and  did  torn  over  to  those  whom 
he  had  interested  in  the  enterprise;  and  that 
such  things  constituted  "the  property  and  In- 
terests and  rights"  which  it  Is  alleged  were 
transferred  by  Holbrook  to  the  Tellurlde 
Power  Company,  and  not  the  knowledge  or 
information  acquired  by  Searle  and  the  de- 
ceased of  the  canyon  and  the  river,  the  fea- 
sibility of  obtaining  and  diverting  unappro- 
priated waters  of  the  river  for  power  or  oth- 
er purposes,  nor  their  field  notes  or  maps 
and  drawings.  And  Searle  testified  that  the 
field  notes  and  maps  were  turned  over  to 
Nunn,  not  in  pursuance  of  the  agreement  had 
with  Holbrook  and  as  part  consideration  for 
"one-tenth  of  the  developed  plant,"  but  upon 
a  separate  and  independent  agreement  with 
Nunn  that  $2,500  was  to  be  paid  for  them, 
not  to  Holbrook,  but  to  Searle  and  Coray. 

The  case  does  not  fall  within  the  prin- 
ciple stated  in  the  cited  case  of  Stewart  v. 
Douglass,  148  Cal.  511,  83  Pac.  699,  that, 
"where  one  who  has,  by  his  own  labor  and 
at  his  own  expense,  discovered  a  mine,  but 
lias  not  made  a  location  thereof  under  the 
mining  laws,  afterwards  discloses  to  another 
the  location  of  such  mine,  in  consideration 
nf  and  in  reliance  upon  an  agreement  or  un- 
derstanding between  them  to  the  effect  that 


the  mine,  when  located,  shall  be  the  Joint 
property  of  both,  and  where,  in  pursuance  of 
such  understanding,  the  further  agreement 
is  then  made  that  the  latter  will  locate  the 
mine  in  their  Joint  names,  or  for  the  benefit 
of  both,  so  that  each  shall  appear  to  be  a 
half  owner  thereof,  the  subsequent  location 
of  such  mine  by  the  latter  In  the  name  of 
himself  alone,  without  the  consent  of  the 
discoverer,  will  raise  a  resulting  trust  in 
favor  of  the  discoverer,  with  respect  to  the 
half  interest  which  was  to  belong  to  him  un- 
der the  agreement;"  nor  within  the  principle 
stated  by  the  courts  and  text-writers  tliat, 
where  one  furnishes  money  or  supplies  to 
another  to  prospect  and  discover  minerals, 
or  where  two  go  together  upon  the  public 
domain  to  search  and  explore  for  mines,  with 
an  agreement  that  such  discoveries  and  lo- 
cation of  claims  shall  be  for  the  Joint  benefit 
of  both,  and  a  discovery  and  location  Is  made 
In  the  name  of  one,  both,  either  on  the  doc- 
trine of  a  resulting  trust,  or  that  of  agency — 
the  acts  done  being  the  Joint  adventure  of 
both — are  entitled  to  a  Joint  and  equal  in- 
terest in  and  to  the  property;  for,  as  hereto- 
fore observed,  there  Is  no  evidence  to  sup- 
port the  allegations  of  the  complaint  that 
Holbrook  agreed  to  make  a  location  or  an 
appropriation  of  the  waters  for  the  use  and 
benefit  of  Searle  and  the  deceased  or  other- 
wise, and  the  greater  weight  of  the  evidence 
shows  that  he  made  the  location  and  the  ap- 
propriation, not  for  the  use  and  l>enefit  of 
Searle  and  the  deceased,  but  for  Nunn  and 
his  associates.  Nor  does  the  case  fall  within 
the  principle  announced  in  the  dted  case  of 
Beckwith  v.  Sheldon,  154  Cal.  393,  97  Pac. 
867;  for  there  the  plaintiff  had  in  fact  made 
appropriations  of  water,  acquired  rights  of 
way  and  interests  In  canals,  and  by  deed  con- 
veyed them  to  the  defendants,  upon  a  writ- 
ten contract  definite  and  certain  in  Its  terms, 
for  the  sum  of  $10,000  and  for  one-third  of 
the  capital  stock  of  a  corporation  to  be  or- 
ganized by  the  defendants. 

[4]  The  plaintiffs,  therefore,  are  In  this 
situation:  They  are  not  entitled  to  prevail 
on  the  theory  that  they  had  made  an  appro- 
priation of  unappropriated  waters  of  the 
river,  or  that  they  Initiated  or  acquired  any 
such  rights,  and  assigned  and  transferred 
them  to  Holbrook  or  to  Nunn  and  his  asso- 
ciates; for  they  made  no  such  appropriation 
and  acquired  no  such  rights,  and  made  no 
such  assignment  or  transfer,  either  verbally 
or  otherwise.  They  are  not  entitled  to  pre- 
vail on  the  theory  that  Holbrook  himself 
agreed  to  make  an  appropriation  of  such 
water  In  trust  for  them  or  otherwise,  or 
that  he  in  fact  made  such  an  appropriation 
in  trust  for  them  or  for  their  benefit;  for 
the  greater  weight  of  the  evidence  does  not 
support  that  theory.  They  are  not  entitled 
to  prevail  on  the  theory  that  they  discovered 
Provo  river,  or  the  canyon,  or  the  feasibility 
of  obtaining  and  diverting  unappropriated 
waters  of  the  river  for  power  or  other  pur- 
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poses,  and  that  they  gave  Holbrook  or  Nunn 
and  his  associates  Information  of  such  facts, 
or  turned  over  to  them  their  field  notes, 
maps,  and  drawings,  with  an  understanding 
or  agreement  that  they,  as  compensation  for 
any  such  things,  were  to  have  and  receive 
an  Interest  in  the  appropriation  and  direr- 
slon  of  the  waters  thereafter  to  be  made  and 
a  power  plant  to  be  constructed  by  Holbrook, 
or  those  whom  he  might  interest  in  the  en- 
terprise; for  the  complaint  is  not  founded 
upon,  nor  Is  the  evidence  directed  to,  such  a 
theory. 

We  thinly  the  conclusion  reached  by  the 
trial  court  and  the  Judgment  entered  by  him 
are  right.  The  judgment  of  the  court  below 
is  therefore  affirmed,  with  costs. 

FRICK.  C.  J.,  and  McCARTY,  X,  concur. 


STATE  r.  WHITE. 
(Supreme  Court  of  Utah.    Jan.  31,  1912.) 

1.  CbiminalLaw  (1 1160^*)— Harhlbsb  Eb- 

BOR. 

Although  the  act  of  the  clerk  in  restoring 
to  the  jury  box,  before  it  was  exhausted,  slips 
containinK  the  names  of  jurors  which  had  been 
drawn  therefrom,  was  a  departure  from  Comp. 
Laws  1907,  i  1311,  which  provides  that  the 
slips  drawn  from  the  box  shall  be  preserved, 
and  not  returned  to  the  box  until  all  the  slips 
shall  be  drawn  out,  such  departure  was  not 
prejudicial  to  the  defendant  in  a  murder  case, 
where  subsequently  and  before  he  was  brought 
to  trial  all  the  names  were  drawn  from  the 
box  and  again  placed  therein;  the  same  jurors 
being  secured  for  his  trial  as  would  have  been 
secured  had  there  been  no  irregularity. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |i  3114,  3115;  Dec.  Dig.  | 
1166%.*] 

2.  JUBT     (S    110*)— DRAWINa    AND     RETUBN— 

Waiveb  of  Objections. 

Where  the  impaneling  of  a  jury  in  a  mur- 
der trial  exhausted  the  panel  and  the  defend- 
ant accepted  the  jury  without  having  exhaust- 
ed his  peremptory  challenges,  he  waived  any 
right  to  object  to  the  manner  of  drawing  and 
return  of  the  jnry.f 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  i  520;   Dec.  Dig.  i  110.*] 

3.  Homicide  (|  109*)— Justification— Sbtlp- 
Defense. 

In  view  of  Comp.  Laws  1907,  {  4168,  pro- 
viding that  homicide  is  justifiable  when  com- 
mitted in  resisting  an  attempt  to  commit  a  fel- 
ony or  to  do  great  Ijodily  injury,  or  in  any 
attempt  to  apprehend,  by  lawful  means,  any  per- 
son who  has  committed  a  felony,  one  who,  aft- 
er remonstrating  with  another  who  was  in  the 
act  of  committing  a  robbery,  went  away,  and 
armed  liim!">1f,  and  returned  and  approached 
the  robber  with  a  gun  in  his  hand,  just  as  the 
robbery  was  being  completed,  and  the  person 
robbed  forced  to  leave  at  the  point  of  a  gun, 
was  justified  in  so  doing,  and  the  robber,  hav- 
ing thereupon  shot  and  killed  him.  was  not  en- 
titled to  claim  self-defense,  regardless  of  who 
fired  the  first  shot. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  §  109.*] 


4.  Homicide    (f  340*)— Instbdctiows— Self- 
Defense— Harmless  Ebrob. 

Where  there  was  no  evidence  to  show  that 
one  on  trial  for  murder  shot  in  self-defense,  an 
instruction  that  he  would  have  been  justified  in 
killing  the  deceased  under  certain  stated  cir- 
cumstances, unless  the  deceased  was  trying  to 
prevent  him  from  committing  a  felony,  was 
prejudicial  to  the  prosecution  rather  than  to 
the  defendant. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  S  340.*] 

5.  Homicide   (J  340*)- Inotrcctions— Pboof 
OF  Justification — Habhlbss  Bbbob. 

Where,  in  a  murder  trial,  there  was  no  evi- 
dence warranting  an  instruction  as  to  self-de- 
fense, or  tending  to  reduce  the  grade  of  the 
crime,  or  to  justify  or  excuse  it,  the  defendant 
was  not  prejudiced  by  an  instruction  that  de- 
fendant havmg  admitted  the  killing,  ami  the 
testimony  not  showing  clearly  that  the  crime 
was  only  manslaughter,  if  anything,  the  burden 
of  proving  justification  rested  upon  him,  though 
perhaps  abstractly  erroneons  and  in  confiict 
with  an  instruction  given  in  the  language  of 
Comp.  Laws  1907,  |  4856,  which  provides  that 
upon  a  trial  for  murder,  the  commission  of  a 
homicide  by  the  defendant  lieing  proved,  the 
burden  of  proving  justification  shall  devolve 
upon  him,  unless  the  proof  for  the  state  tends 
to  show  that  the  crime  committed  amounts  only 
to  manslaughter,  or  that  the  defendant  was 
justifiable  or  excusable. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  i  340.*] 

Appeal  from  District  Court,  Uintah  Coun- 
ty; J.  E.  Booth,  Judge. 

Tabby  W.  White  was  convicted  of  murder 
in  the  first  degree,  and  he  appeals.    Affirmed. 

Tabby  W.  White,  an  Indian  to  whom  land 
has  been  allotted  by  the  government  of  the 
United  States,  and  residing  in  the  county  of 
Uintah,  Utah,  upon  what  was  formerly  the 
Uintah  Indian  reservation,  is  charged  in  the 
information  filed  by  the  district  attorney 
with  having  "unlawfully,  willfully,  felonious- 
ly, and  of  his  deliberately  premeditated  mal- 
ice aforethought"  killed  and  murdered  one 
Belden  N.  Reynolds,  a  white  person,  at  Mof- 
fat, Utah,  on  the  23d  day  of  July,  1910.  Up- 
on a  trial  of  the  cause  the  defendant  was 
found  guilty  of  murder  In  the  first  degree 
"with  a  recommendation  of  the  jury,"  and 
was  thereafter  sentenced  to  imprisonment  In 
the  Utah  state  prison  for  the  period  of  his 
natural  life.  To  reverse  the  judgment  the 
defendant  presents  this  appeal. 

The  facts,  briefly  stated,  are:  On  July  23, 
1910,  Reynolds  (referred  to  occasionally  by 
the  witnesses  as  "Bob")  wab  at  his  home  a 
few  miles  from  Moffat,  Uintah  county,  Utah. 
At  about  6  o'clock  in  the  morning  of  that 
day  the  defendant  came  there  and  ate  break- 
fast with  Reynolds  and  his  family.  Between 
8  and  9  o'clock  defendant,  in  company  with 
Reynolds,  a  man  by  the  name  of  Bullock, 
and  Reynolds'  little  boy,  started  for  Moffat, 
the  defendant  riding  one  of  Reynolds'  horses. 
The  party  had  with  them  a  Jug  of  whlak.v 
which  the  defendant  had  brought  with  him 
to  Reynolds'  home  that  morning.  On  the 
road  to  Moffat  defendant  and  Reynolds  took 
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three  drinks  each,  and  Bullock  two  drinks 
of  this  whisky.  On  their  arrival  at  MoSat, 
Reynolds  and  the  defendant  went  to  what  Is 
known  as  Nichols'  store  and  remained  in  and 
about  the  place  ontU  some  time  between  3 
and  4  o'clock  in  the  afternoon,  when  the 
homicide  In  question  occurred.  One  J.  A. 
Wilson  came  to  the  store  between  2  and  3 
o'clock  that  same  day.  It  appears  from  the 
record  that  Wilson  some  six  months  prior 
to  this  had  borrowed  some  money  from  the 
defendant,  and  that  there  was  some  Ul  feel- 
ing on  the  part  of  defendant  toward  Wilson; 
the  defendant  claiming  that  there  was  a  bal- 
ance of  $34  due  from  Wilson  on  the  loan 
which  he  claimed  Wilson  refused  to  pay. 

Wilson  was  called  as  a  witness  by  the 
state,  and  testified:  That  he  and  the  de- 
fendant and  Reynolds  were  in  the  store  men- 
tioned. That  he  left  the  store,  remarking 
to  Reynolds  that  he  was  going  to  feed  his 
horses  some  grain.  That,  when  he  got  a 
few  feet  from  the  store,  "something  attract- 
ed my  attention.  *  *  •  I  looked  over  my 
right  shoulder,  and  saw  Mr.  White  (defend- 
ant) with  a  revolver  in  his  hand,  pointing 
the  revolver  so  as  to  be  about  at  the  butt 
of  my  ear.  I  turned,  *  •  •  and  was 
facing  him  directly,  and  be  changed  the  gun 
80  it  was  pointed  towards  my  breast,  and 
then  he  says:  'I  want  your  money.'  I  said: 
'All  right.  Tabby,  how  much  do  you  need?" 
He  says:  'I  want  $35,'  or  '$40,'  I  forget 
which,  and  I  says:  That's  all  right,  Tabby. 
I  don't  know  if  I  hare  that  much,  but  will 
give  you  what  I  have.'  I  put  my  hand  In  my 
left-hand  pocket  and  took  out  my  purse. 
«  •  •  I  had  $1.10  in  silver,  •  *  •  a 
$5  gold  piece,  and  a  $5  bill,  and  took  them 
out  •  •  •  and  offered  to  hand  him  the 
money,  and  he  said,  'No;  lay  It  down  on  the 
rock.*  The  rock  was  right  between  us,  right 
in  front  of  me,  so  I  could  reach  It  without 
stepping  from  my  position,  and  just  as  I 
started  to  stoop  down  I  heard  Reynolds' 
voice,  but  didn't  see  him.  He  said:  'That's 
right,  Mr.  Wilson,  treat  the  Injun  right' 
I  said:  'Yes,  Bob;  I  always  aim  to  treat 
everybody  right.'  I  went  ahead  and  laid  the 
money  down  and  raised  up  and  looked  at 
Tabby,  but  didn't  see  Reynolds  yet;  and 
he  said,  'Turn  your  back.'  I  turned, 
•  •  •  and  then  started  to  walk  off,  and 
I  think  perhaps  I  had  taken  one  or  two 
steps  when  I  heard  Reynolds'  voice  again. 
He  says:  'Yon  don't  want  to  .shoot  Wilson— 
.Tudge  Wilson,'  I  think  he  said,  'he  is  our 
best  friend.'  And  Just  about  the  time  that 
sentence  was  completed  I  heard  the  first 
shot,  and  then  there  were  three  shots  in 
succession,  pretty  near  as  quick  as  you  could 
snap  your  fingers.  I  walked  on,  •  *  • 
and  went  into  the  store  door,  and  then  turn- 
ed to  the  south  again  so  I  was  looking  out 
of  the  door,  and  I  heard  Mr.  Donaldson  say, 
'There  Is  a  man  killed  here,'  and  he  was 
dragging  Reynolds  out  of  the  ditch." 


Nora  Caldwell,  a  witness  for  the  state, 
testified  In  part  as  follows:  "I  was  In  Mof- 
fat on  the  23d  day  of  July  this  year.  Be- 
tween 3  and  4  o'clock  I  was  in  my  house, 
which  is  60  feet  east  of  Nichols'  store,  facing 
south.  I  heard  some  one  swear  and  call 
names  from  the  outside  of  the  house.  I 
raised  the  blinds,  and  looked  through  the 
window  in  the  west  side  of  the  house.  From 
that  window  I  could  see  the  store — the  front 
part  of  the  store.  I  saw  defendant  and  Mr. 
Wilson  and  Mr.  Reynolds.  I  saw  Mr.  Wil- 
son as  he  was  taking  a  purse  out  of  his 
pocket,  and,  when  I  looked  at  Mr.  White, 
he  had  his  six  shooter  in  his  hand,  and  was 
swinging  it  around,  and  he  said,  'Put  it  on 
the  rock  quick,'  and  Mr.  Wilson  put  his 
money  on  the  rock  in  front  of  him.  Rey- 
nolds was  there  and  told  the  defendant  not 
to  kUI  Mr.  Wilson,  that  he  was  a  good  friend 
and  nice  man,  and  would  give  him  the  mon- 
ey. The  defendant  then  said,  U  he  did  not 
go  around  the  comer  and  do  it  quick,  be 
would  kill  him.  Reynolds  then  ran  around 
the  comer,  and  In  a  very  short  time  Rey- 
nolds came  around  to  the  front  of  the  store 
with  a  six  shooter.  Then  he  came  to  the 
corner,  and  the  defendant  shot  at  him. 
Mr.  Reynolds'  arm  that  was  holding  the 
pistol  was  by  his  side  when  the  first  shot 
was  fired  by  the  defendant.  Then  he  ran 
up  to  him  with  his  six  shooter,  and  the 
shooting  went  on  so  fast  I  couldn't  tell 
anything  about  it — who  was  doing  the  shoot- 
ing. After  that,  I  saw  Mr.  Reynolds  run 
back  and  fall  in  the  ditch." 

Grace  Johnson,  who  was  also  an  eyewit- 
ness to  the  shooting,  was  called  by  the  state, 
and  testified  that  she  was  with  Nora  Cald- 
well at  the  time  of  the  homicide.  She  fur- 
ther testified:  "I  got  up  and  went  to  the 
window,  and  Mr.  White,  Mr.  Wilson,  and 
Mr.  Reynolds  were  all  standing  in  front 
of  the  store.  Wilson  put  his  money  on  a 
rock,  and  Reynolds  was  talking  to  the  de- 
fendant, and  said  not  to  kill  him;  that 
he  was  an  honest  man  and  would  give  him 
his  money,  and  not  to  kill  him.  I  heard  de- 
fendant tell  Mr.  Reynolds  to  get  around  the 
corner  or  he  would  kill  him.  Reynolds  went 
around  the  corner.  •  •  •  A  short  time 
after  that  I  saw  Reynolds  when  he  came 
around  the  east  corner  at  the  front  of  the 
store.  •  •  •  Wilson  had  put  his  money 
on  the  rock.  Reynolds  had  put  a  revolver  in 
his  right  hand,  carrying  It  at  his  side.  His 
arm  was  hanging  down.  I  noticed  the  de- 
fendant when  Mr.  Reynolds  came  to  the  cor- 
ner. Defendant  turned  and  fired  at  Mr.  Rey- 
nolds. Reynolds  then  ran  in  on  hlui,  and 
fired  and  shot.  I  would  say  that  the  defend- 
ant fired  the  first  shot  at  Mr.  Reynolds. 
The  other  shots  came  Immediately  after- 
wards. •  •  •  I  saw  him  (Reynolds)  fall, 
and  saw  him  Immediately  after  he  was 
dead.'' 

The  defendant  was  sworn   as  a   witness, 
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and  testifled  that  soon  after  arriving  at  Mof- 
fat on  the  day  in  question  he  obtained  a 
box  of  cartridges  for  bis  pistol;    that  "I 
bad  no  cartridges  for  this  pistol  up  to  that 
time.    *    •    •    After  I  got  the  cartridges, 
I  got  drunk,  and  I  don't  know  what  I  did  do. 
I  must  have  went  up  and  laid  down,  I  guess, 
and  went  to  sleep.    I  do  not  remember  when 
I  went  to  sleep.    I  remember  being  in  Nich- 
ols' store  after  that  sitting  on  the  counter, 
and  I  saw  Reynolds  when  he  came  up  to 
me.     He  called  me  out,  and  be  wait  out, 
and  1  followed  bim.    *    ♦    •    When  I  went 
out,  be  turned  to  the  left,  and  stopped  right 
by  the  window,    •    •    •    and  said:    'Don't 
yon  want  a  drink?'     I  said:    'Yea;    I  don't 
mind  having  a  drink.'    He  said:  'Well,  come 
on.'    And  be  started  off  and  turned  the  cor- 
ner.    As  soon  as  I  got  here  [indicating  on 
a  diagram  of  the  premises  used  at  the  trial] 
I  saw  Wilson,  too,  and  I  thought  about  the 
money  be  bad  not  paid  me,  and  I  pulled 
my  gun  out,  and  I  liad  it  like  this  [indicat- 
ing].    I  said:    'Mr.   Wilson,   stop.     I  want 
my  money  right  now.'     And  he  said:    'All 
right'     And   h«  backed  right   against   the 
house.     I  said:    'I  want  my  money.'     And 
be  said:    'How  much 7    I  said:    'You  know 
bow   much   it  is.     It  Is  $34.'     He  reached 
In  bis  pocket  and  was  feeling  around,  and 
it  seemed  like  be  was  kind  of  slow,  and  I 
raised  my  gun  up  like  that  [indicating],  and 
he  said:   'Don't!  Don't!  Tabby,  don't  shoot 
me.'     Then  he  finished   getting  the   money 
out,  what  he  liad.    I  don't  know  how  much 
be  did  get,  and  I  Just  happened  to  see  the 
rock  there,  and  I  said:    'Put  it  down  on 
that  rock.'    •    •    ♦    After  he  put  the  mon- 
ey down  I  said,  'Now,  you  can  turn  around 
and  go;'   and  he  turned.    Just  as  soon  as  I 
citlled  on  Wilson,  he  was  off  kind  of  close  to 
the  wall,   and  Bob  [deceaHcd]  was  a  little 
to  the  right,  and  I  was  kind  of  behind  him, 
and,  as  soon  as  Wilson  stopped,  he  [Reyn- 
olds] went  around  a  little  way  and  turned 
around,  and  seemed  as  if  he  saw  the  gun, 
and  he  turned  right  around  me  to  the  right, 
and  went  Imck  into  the  store,  I  guess.    He 
went  around  the  comer.    I  did  not  say  any- 
tlilng  to  him  about  going  around  the  corner. 
My  entire  conversation  was  with  Wilson.    I 
did  not  see  Reynolds  while  I  had  the  con- 
versation  with  Wilson.     After  Wilson  put 
tbe  money  on  the  rock,  I  picked  it  up.     I 
took  my  gun  in  my  left  hand  and  picked  the 
money  op  with   my   right  haitd  and  stuck 
It  in  my  pocket,  and,  while  I  had  my  hand 
atiout    like    this    [Indicating],    T    was    shot 
through  my  neck,  and,  of  course,  I  didn't 
know  what.    After  I  felt  this  shot,    *    *    • 
I  felt  somebody  behind  n«'  stick  a  gun  under 
my  right  arm,  and  forced  it  under  my  arm. 
It  forced  my  arm  up,  and,  just  as  I  looked, 
tbe  gun  went  off,  and   I  didn't  know  any 
more.   I  guess.     I   turned  around  and  saw 
lilm   off.     I  can't  sny  just   about  how  far, 
and  I  bad  tbe  gun  in  my  left  band,  and  I 


Just  used  my  left  band  In  cocking  tbe  gun 
when  I  shot  and  didn't  raise  it  up.  1  shot 
from  here  three  times  before  he  fell."  On 
cross-examination  the  defendant  said:  "He 
[Reynolds]  shoved  the  gun  under  my  arm 
and  I  looked  like  that  [indicating]  and  saw 
him.  He  shot.  I  don't  know  wliat  I  did  do 
after  that.  For  a  couple  or  three  seconds 
I  didn't  know  nothing.  After  he  shot  me 
under  the  arm,  I  turned  In  tbe  same  direc- 
tion be  was.  He  was  off  toward  tbe  cor- 
ner of  tbe  bouse  when  I  shot  1dm.  He  got 
past  me  after  he  shot  me  and  walked  off. 

•  •  ♦  I  didn't  know  anything  for  a  little 
bit  until  I  saw  him  going  tbe  other  way. 
He  was  northeast  of  me  when  I  shot  bim. 

•  •  •  I  recognized  bim  as  soon  as  I  saw 
him  when  I  turned.  I  Just  had  the  gun  in 
my  left  hand.  I  didn't  take  any  aim.  I 
held  it  down  here  [indicating],  but  had  the 
gun  pointed  at  him.  •  •  •  He  must  have 
been  right  about  the  comer  of  the  store 
when  I  fired.     I  fired  three  shots  at  bim. 

•  •  ♦  He  was  not  going  directly  toward 
me  when  I  first  shot.  He  passed  tbe  post 
when  I  fired  the  second  shot  He  must  have 
been  a  little  further  off  when  I  fired  the 
third  time.  He  had  gone  away  from  me 
after  I  fired  the  first  shot."  And  be  fur- 
ther testified:  "I  lay  down  in  the  bowery, 
Just  west)  of  the  store,  and  slept  until 
Just  before  I  came  into  the  store,  and  hadn't 
then  had  anything  to  drink  after  I  woke  up. 
I  had  somewhat  of  a  'Jag'  on  before  I  went 
to  sleep,  and,  when  I  woke  up,  I  felt  the  ef- 
fects of  the  Jag.  I  recognized  the  people 
that  I  saw,  and  I  knew  what  I  was  doing 
when  I  came  out  with  Reynolds,  and  he  ask- 
ed me  if  I  wanted  a  drink,  and  I  knew  what 
X  was  doing  when  I  met  Wilson  and  asked 
bim  to  give  up  that  money  and  also  when 
I  fired  at  Bob.  Q.  You  have  been  in  the 
habit  of  using  guns  of  this  kind  considera- 
bly, haven't  you.  Tabby?  A.  Yes,  sir.  Q. 
You  are  quite  an  expert  shot  with  one,  aren't 
you?  A.  Yes,  sir.  Q.  In  fact,  you  can  ride 
along  on  your  horse  and  pick  off  the  heads 
of  prairie  dogs  quite  easily,  can't  you?  A. 
Yes,  sir." 

W.  M.  McCrea,  H.  B.  Booth,  and  T.  W. 
O'Donnel,  for  appellant.  A.  R.  Barnes,  At- 
ty.  Gen.,   for  the  State. 

McCARTY,  J.  (after  stating  the  facts  as 
above).  Before  the  Jurors  were  sworn,  de- 
fendant interposed  a  challenge  to  the  panel, 
alleging,  as  ground  of  challenge,  that  there 
had  lieeu  "a  material  departure  from  the 
forms  prescrll)e<i  In  respect  to  the  drawing 
and  return  of  said  jury."  The  court  over- 
ruled the  challenge,  to  which  ruling  the  de- 
fendant duly  excepted. 

It  appears  from  the  record  that  on  May 
28.  1910.  the  clerk,  in  pursuance  of  an  or- 
der theretofore  made  by  the  court,  drew  the 
names  of  23  persons  from  the  Jury  box  to 
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serve  as  Jurors  during  the  June  term  of 
court,  and  Issued  a  venire  to  tbe  sheriff  on 
May  31,  1910,  which  venire  was  made  re- 
turnable on  June  16,  1910.  No  return  was 
made  on  the  venire  by  the  sheriff  of  Uintah 
county,  nor  by  any  one  acting  for  him,  and 
no  Jury  cases  were  tried  at  the  June,  1910, 
term  of  court.  No  further  order  was  made 
by  the  court  in  reference  to  the  venire  or 
list  of  Jurors  so  drawn,  and  the  clerk  there- 
after returned  tbe  slips  containing  the  names 
of  the  Jurors  so  drawn  into  the  Jury  box. 
On  August  24,  1910,  the  clerli,  pursuant  to 
an  order  of  tbe  court,  again  drew  tbe  names 
of  25  persons  from  said  box  to  serve  as 
Jurors  at  the  September  term.  Nineteen  of 
these  names  were  the  same  as  had  previous- 
ly been  drawn  in  May.  This  panel  was  ex- 
hausted before  a  Jury  was  secured  to  try 
this  case,  and  the  court  ordered  a  special 
venire.  Thereupon  28  additional  names  were 
drawn  from  the  box.  The  defendant  chal- 
lenged the  28  Jurors  comprising  the  special 
venire  on  the  same  grounds  alleged  in  bis 
challenge  to  the  general  panel.  This  chal- 
lenge was  also  denied  by  tbe  court.  The 
contention  made  on  behalf  of  defendant  Is 
that  he  was  entitled  to  have  a  Jury  selected 
from  "a  list  of  names  drawn  at  the  term 
of  court  at  which  he  was  tried,  and  from  a 
list  which  contained  no  names  that  had  been 
drawn  out  of  the  box  prior  thereto,"  and 
that  the  method  followed  by  the  clerk  in 
drawing  the  Jiu-ors  comprising  the  panel 
challenged  was  a  substantial  departure  from 
the  procedure  prescribed  by  Comp  Laws 
1907,  H  1310,  1311.  Section  1310  provides, 
so  far  as   material   here,   that   "the   clerk 

•  •  •  shall  draw  from  the  Jury  box  such 
number  of  names  to  serve  as  petit  Jurors 

•  •  ♦  as  the  Judge  may  verbally,  by  let- 
ter, or  by  telegram  direct."  Section  1311, 
among  other  things,  provides  that  "the  clerk 
of  the  court  shall  issue  a  venire  to  the  sher- 
iff or  his  deputy  directing  him  to  summon 
the  persons  so  drawn.  The  slips  so  drawn 
from  the  box  shall  be  preserved,  but  shall 
not  be  returned  to  nor  again  placed  there- 
in until  the  balance  of  tbe  slips  therein  shall 
have  been  drawn  out;  provided,  that  if,  dur- 
ing the  year,  all  of  the  slips  shall  have  been 
drawn  from  the  box,  they  must  be  again 
placed  therein,  and  the  same  procedure  had 
as  hereinbefore  provided."  The  record  of 
the  proceedings  had  with  respect  to  the 
drawing  of  slips  from  the  Jury  box  before 
this  case  was  called  for  trial  is  not  as  full 
and  complete  as  it  should  be.  It  appears, 
however,  from  the  fragmentary  parts  of 
these  proceedings  contained  in  the  bill  of 
exceptions  that  subsequent  to  the  irregulari- 
ty complained  of  the  slips  were  all  drawn 
from  the  box,  and  again  placed  therein  be- 
fore this  case  came  on  for  trial.  At  the 
time  the  challenge  to  the  panel  was  inter- 
posed, the  court,  in  denying  the  challenge,  re- 
marked:  "There  seems  to  have  been  a  tech- 


nical noncompliance  with  the  law.  When 
the  Jurors'  names  are  drawn  out  of  the  box, 
they  properly  ought  to  be  held  out  of  tbe 
box  untU  the  box  is  exhausted.  In  this  case. 
In  June,  when  I  ordered  the  Jury,  I  believe 
I  wrote  a  letter  to  the  clerk  explaining  at 
that  time  that,  if  there  was  no  Jury  work 
to  be  done,  he  need  not  go  to  the  expense  of 
having  them  served  and  brought  here.  He 
found  there  was  no  Jury  work,  and  the 
names  were  then  put  back  In  the  box.  How- 
ever, the  box  has  been  exhausted  since  then 
and  before  this  trial  was  commenced,  and  I 
think  the  difference  is  not  prejudicial  to  tbe 
defendant,  as  all  the  names  had  to  go  back 
in  tbe  box  anyway."  Appellant  has  Incor- 
porated these  remarks  of  the  court  in  his 
printed  abstract  as  representing  tbe  true 
state  of  tbe  record  as  made  in  the  lower 
court. 

[1]  Counsel  for  appellant.  In  the  discus- 
sion of  this  feature  of  the  case,  in  their 
printed  brief,  concede  "that  where  Jurors 
finally  drawn  are  the  same  ones  as  would 
have  been  drawn,  or  are  selected  from  the 
list  thht  they  would  have  been  selected  from 
if  the  law  had  been  strictly  complied  with, 
there  is  no  error."  Such  seems,  in  effect, 
to  be  the  case  before  us.  The  slips  contain- 
ing the  names  of  Jurors  in  the  box  having 
all  been  drawn  out  in  trials  taking  place 
at  the  September  term — the  term  at  which 
the  defendant  was  tried  and  convicted — such 
slips  were  returned  therein,  and  among  them 
were  the  slips  which  had  been  drawn  out  in 
June  preceding.  It  was  therefore  immate- 
rial, so  far  as  it  affected  the  rights  of  de- 
fendant, whether  the  slips  containing  names 
drawn  in  June  were  returned  to  the  box  be- 
fore the  commencement  of  the  trial  had  at 
the  September  term  or  were  withheld  ttiere- 
from  until  all  the  names  then  In  the  box 
had  been  drawn  out  and  then  returned  with 
the  other  slips  to  the  box.  While  the  act 
of  the  clerk  in  returning  to  the  box  the 
names  of  the  Jurors  drawn  for  the  preced- 
ing May  term  of  court  before  all  names  bad 
been  drawn  therefrom  was  irregular,  yet  it 
could  not  in  any  way  have  prejudiced  the 
rights  of  tbe  defendant.  In  fact,  no  claim 
Is  made  that  this  irregularity  prevented,  or 
tended  in  the  remotest  degree  to  prevent,  the 
defendant  from  securing  a  fair  and  impar- 
tial Jury  composed  of  men  competent  and 
eligible  to  serve  as  Jurors. 

[2]  Furthermore,  the  impaneling  of  a 
Jury  in  this  case  exhausted  the  panel  of  28 
Jurors  challenged  by  the  defendant,  and, 
when  he  accepted  the  Jury,  he  had  exercised 
but  9  of  the  15  peremptory  challenges  al- 
lowed him  by  law,  from  which  it  may  be 
fairly  inferred  that  the  defendant  consider- 
ed tbe  Jurors  comprising  tbe  trial  panel  fair 
and  Impartial,  and  that  be  was  willing  to 
submit  the  issues  of  fact  in  the  case  to  them. 
In  the  case  of  Connor  v.  Salt  Lake  City,  28 
Utah,  259,  78  Pac.  481.  this  court,  speaUng 
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tbrough  Mr  Justice  Bartch,  said:  "The  par- 
ties to  every  case  at  law  may  donand  a 
fair  and  Impartial  jury  to  be  selected  from 
tbe  pauel  of  Jurors  drawn  for  service  In  tbe 
court  where  tbe  case  is  to  be  tried,  but 
whether  such  Jury  be  selected  from  tbe  en- 
tire panel  or  only  a  portion  thereof  is  im- 
material. If  the  Jurors  constituting  the  jury 
are  competent,  fair,  and  impartial,  it  is  all 
that  tbe  law  requires  and  the  litigants  can 
demand."  Questions  involving  this  same 
principle  are  discussed  in  tbe  following  cas- 
es, which  uphold  the  rule  here  announced: 
State  V.  Ilensley,  94  N.  C.  1027;  Nlles  v.  Cir- 
cuit Judge.  102  Mich.  328,  60  N.  W.  7T1; 
State  V.  Tighe,  27  Mont.  327,  71  Pac.  3. 

The  defendant  attempted  to  justify  the 
killing  of  Reynolds  upon  the  ground  of  self- 
defense,  and  the  court  charged  tbe  Jury 
somewhat  elaborately  upon  the  theory  of 
self-defense.  Two  of  the  six  separate  and 
distinct  paragraphs  of  tbe  Instructions  giv- 
en by  the  court  on  this  question  were  ex- 
cepted to  by  tbe  defendant,  and  are  assigned 
as  error.  The  portions  of  the  charge  relat- 
ing to  self-defense  excepted  to  are  as  fol- 
lows: 

"No.  13.  The  defendant  admits  tbe  killing, 
but  claims  Justification  for  his  act  upon  the 
theory  of  self-defense,  and  this  defense  is  a 
Jnst  and  valid  one,  if  sufficiently  proved. 
However,  the  defendant  having  admitted  the 
kllUng,  and  the  testimony  not  showing  clear- 
ly that  the  crime  Is  only  manslaughter,  if 
anything,  tbe  burden  of  proving  said  justlft- 
cation  rests  on  the  defendant" 

"No.  17.  If  It  appears  to  your  satisfaction 
as  jurors  that  the  defendant  herein  was  as- 
saulted by  Reynolds  without  any  wrong  or 
cause  on  tbe  part  of  tbe  accused  against  tbe 
said  deceased,  and  that  at  tbe  time  Reynolds 
appeared  around  the  comer  of  Nichols'  store 
with  a  gun  In  bis  hand,  and  this  defendant 
at  that  time  honestly  and  truly  believed  that 
be  was  in  Imminent  danger  of  bis  life  or 
great  bodily  harm,  be  would  be  justlfled  in 
taking  the  life  of  said  deceased,  Reynolds, 
utUea*  you  find  that  the  deceased  wa«  try- 
ing to  prevent  the  defendant  from  commit- 
ting a  felony." 

[3]  We  shall  first  consider  the  assignment 
of  error  directed  at  Instruction  No.  17.  This 
Instruction,  except  tbe  italicized  part,  was 
given  at  tbe  request  of  the  defendant.  His 
counsel  In  their  printed  brief  contend  "that 
tbe  transaction  between  the  defendant  and 
Wilson  was  fully  completed;  that  Wilson 
liad  departed  from  the  scene  before  the  de- 
ceased, Reynolds,  appeared  upon  the  scene 
with  the  revolver.  In  other  words,  we  be- 
lieve the  evidence  discloses  the  fact  to  be 
that  tbe  felony,  if  it  was  a  felony,  committed 
by  tbe  defendant  upon  Wilson,  had  been  com- 
pleted at  the  time  of  the  intervention  of 
Kej-nolds."  Hence  tbe  giving  of  the  itali- 
cized part  of  the  instruction  was  error. 
Counsel  do  not  expressly,  but  they  do  lu- 


ferentially,  claim  that  tbere  is  some  evidence 
from  which  the  jury  might  infer  that  Rey- 
nolds was  the  aggressor,  and  that,  therefore, 
defendant  was  entitled  to  have  his  requested 
instruction  given  without  modification.  We 
have  carefully  examined  the  record,  and  we 
fall  to  find  any  evidence  wliatever  uitou 
which  an  Instruction  on  the  right  of  self-de- 
fense could  properly  be  predicated.  Accord- 
ing to  defendant's  own  testimony,  Reynolds 
was  with  blm  when  be  pulled  his  gun  ou 
Wilson,  and  be  knew  that  Reynolds  at  tbe 
time  was  fully  advised  of  what  he  was  do- 
ing, namely,  acting  in  the  role  of  a  highway- 
man and  robber,  and  that  he  was  committing 
a  felony.  The  defendant  in  bis  testimony 
says:  "Just  as  soon  as  I  called  on  Wilson, 
he  was  off  kind  of  close  to  the  wall,  and  Bob 
[tbe  deceased]  was  a  little  to  the  right,  and 
I  was  kind  of  behind  him,  and,  as  soon  as 
Wilson  stopped,  be  [Reynolds]  went  around 
a  little  way  and  turned  around  and  seemed 
as  if  be  saw  the  gun,  and  be  turned  right 
around  me  to  tbe  right,  and  went  back  into 
tbe  store,  I  guess.  He  went  around  the 
comer."  When  Reynolds  returned  with  tbe 
revolver,  the  defendant  had  taken  Wilson's 
money,  and  was  In  the  act  of  putting  it  in 
bis  pocket,  but  he  still  bad  the  revolver  In 
bis  band,  and  was  in  tbe  act  of  forcing  Wil- 
son to  leave  the  place  where  be  liad  Just 
been  compelled  to  deposit  tbe  money,  and 
was  prepared  to  shoot  him  In  case  he  refus- 
ed to  go.  In  other  words,  defendant's  own 
evidence  shows  tliat  what  be  did  tbere  In 
regard  to  Wilson  was  one  continuous  trans- 
action. Under  the  admitted  facts  In  this 
case.  It  is  wholly  Immaterial  whether  tbe 
robbery  was  or  was  not  a  completed  and  past 
transaction  when  Reynolds  returned  to  the 
scoie  with  his  gun.  As  we  have  pointed  out, 
tbe  evidence  of  the  defendant  shows  that  he 
had  committed  a  felony,  or  was  in  the  very 
act  of  committing  one,  when  tbe  shooting 
In  question  took  place.  Comp.  Laws  1907, 
f  4168,  provides,  so  far  as  material  here,  that 
homicide  is  justifiable  "when  committed  by 
any  person  In  either  of  tbe  following  cases: 
(1)  When  resisting  any  attempt  to  murder 
any  person,  or  to  commit  a  felony,  or  to  do 
some  great  bodily  Injury  upon  any  person; 
•  *  •  (5)  when  necessarily  committed  in 
attempting,  by  lawful  ways  and  means,  to 
apprehend  any  person  for  any  felony  com- 
mitted, or  in  lawfully  suppressing  any  riot, 
or  in  lawfully  keeping  and  preserving  tbe 
peace."  It  Is  only  fair  to  counsel  for  defend- 
ant to  say  that  they  concede  "that  the  de- 
ceased, Reynolds,  would  have  bad  a  right  to 
attempt  by  lawful  ways  and  means  to  ap- 
prehend any  person  for  a  felony  committed." 
While  counsel  seem  to  Inferentlally  claim 
that  Reynolds  failed  to  bring  himself  with- 
in the  statute  when  he  interfered  with  de- 
fendant ui>ou  the  occasion  In  question,  they 
have  not  pointed  out,  nor  attempted  to  point 
out,  wherein  tbe  "ways  and  means"  adopt- 
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ed  by  him  were  in  any  sense  unlawful.  Tbe 
uncontradicted  evidence  sbows  that,  when 
he  first  observed  the  defendant  in  the  act 
of  committing  a  felony,  he  remonstrated,  and 
said  to  him:  "You  don't  want  to  shoot  Wil- 
son. He  Is  our  best  friend."  He  then  adopt- 
ed the  only  effective  means  at  his  command. 
He  went  and  armed  himself,  and  returned 
to  where  the  defendant  was  just  completing 
his  crime  of  robbing  Wilson,  and,  even  If 
It  were  conceded  that  he  fired  the  first  shot, 
he  did  not,  under  the  circumstances,  use 
any  more  force  than  he  was  warranted  in 
doing.  And  there  is  not  a  fact  or  circum- 
stance testifled  to  by  the  defendant  or  any 
witness  in  the  case  that  warranted  tbe  court 
In  instructing  the  Jury  at  all  upon  tbe  ques- 
tion of   self-defense. 

[4]  It  therefore  necessarily  follows  that, 
while  tbe  instruction  complained  of  might 
have  been  prejudicial  to  the  Interests  of  the 
state,  it  could  not  upon  any  logical  theory  of 
the  case  have  been  prejudicial  to  the  rights 
of  tbe  defendant  because  the  court  in  sub- 
mitting this  question  to  tbe  Jury  gave  the 
defendant  more  than  lie  was  entitled  to. 

[t]  The  defendant  assails  Instruction  No. 
13  on  the  ground  that  it  is  erroneous,  and 
In  conflict  with  tbe  court's  Instruction  No. 
6.  Instruction  No.  6  is  in  tbe  language  of 
Comp.  Laws  190T,  i  4S56,  which  provides  that 
"upon  a  trial  for  murder,  tbe  commission 
of  the  homicide  by  the  defendant  being  prov- 
ed, the  burden  of  proving  circumstances  of 
mitigation,  or  that  Justify  or  excuse  it,  shall 
devolve  upon  bim,  unless  tbe  proof  on  tbe  part 
of  the  prosecution  tends  to  show  that  the 
crime  committed  amounts  only  to  manslaugh- 
ter, or  that  the  defendant  was  Justifiable  or 
excusable."  If  there  were  any  facts  in  tbe 
case  upon  which  an  instruction  on  the  the- 
ory of  self-defense  could  properly  be  given, 
there  would  be  much  force  to  the  contention 
that  instruction  No.  13  was  erroneous,  and 
that  the  giving  of  it  was  prejudicial  error. 
But,  as  we  have  pointed  out,  there  was  no 
evidence  introduced,  either  on  tbe  part  of 
tbe  state  or  the  defendant,  that  in  any  way 
"tends  to  show  that  the  crime  amounted  only 
to  manslaughter,  or  that  tbe  defendant  was 
Justifiable  or  excusable."  Therefore  the  giv- 
ing of  the  instruction  could  not,  upon  any 
logical  theory,  have  prejudiced  the  rights  of 
the  defendant  We  think  the  instructions  as 
a  whole  were  more  favorable  to  the  defend- 
ant than  tbe  facts  warranted. 

There  are  other  errors  assigned,  but,  view- 
ing the  case  as  we  do,  we  do  not  deem  them 
of  sufficient  importance  to  Justify  further 
discussion. 

We  find  no  reversible  error  in  the  record. 
The  judgment  is  therefore  affirmed. 

FRICK,  C.  3.,  concurs.  STRAUP,  J.,  con- 
curs in  tbe  result. 


(40  Utah.  lOSr 
TANNER  T.  PROVO  BENCH  CANAL  &  IR- 
RIGATION CO.  et  ftL 

(Supreme  Court  of  Utah.    Dec.  26,  1911.) 

1.  Watebs  and  Water  Cocbses  (f  244*)— Ib- 
RiOATioN— Use  or  Another's  Canal— Poinx 
or  Diversion. 

In  a  proceeding  to  obtain  permission  t» 
enlarge  irrigating  canals  of  another  person  un- 
der Comp.  Laws  1907,  f  1288x22,  it  is  no  ob- 
jection to  the  maintenance  of  tlie  proceeding 
that  plaintiff's  right  is  a  right  to  divert  water 
at  a  point  at>ove  the  point  of  diversion  of  de- 
fendants' canals,  where  it  appears  that  plain- 
tiff can  divert  his  water  at  the  point  where  the 
canals  divert  water. 

W'Bd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  |  244.*] 

2.  Waters  and  Water  Coitrses  ({  244*)— Ir- 
rigation—Use  OF  Another's  Canal — Who 
Mat  Maintain  Proceedinqs. 

A  decree  in  a  proceeding  under  Comp. 
Laws  1907,  {  1288x22,  to  obtain  permission  to 
enlarge  the  irrigating  canal  of  another  suffi- 
ciently to  carry  water  for  the  plaintiff,  which 
grants  the  relief  aslied  for,  is  not  erroneous 
because  it  appears  that  the  plaintiff  has  not  an 
actual  and  aubsisting  right  to  the  amount  of 
water  be  seeks  to  convey  through  such  canals, 
where  it  appears  that  tne  applicant  has  some 
water  and  has  made  application  to  appropriate 
other  anappropriated  water,  since  all  tliat  need 
be  shown  in  such  a  proceeding  is  that  plaintiff 
has  water,  or  has  applied  in  good  faith  therefor. 
[Ed.  Note. — For  other  cases,  see  Water*  and 
Water  Courses,  Dec.  Dig.  {  244.*] 

3.  Waters  and  Water  Courses  (|  244*)— Ir- 
rigation—Use  or  Anotueb'8  Canal— Who 
Mat  Maintain  Proceedings. 

A  person  is  not  precluded  from  proceeding 
under  Comp.  Laws  1907,  {  1288x22,  to  obtain 
permission  to  enlarge  the  irrigation  canal  of 
another  because  his  application  for  unappro- 
priated water  was  approved  by  himself  in  his 
official  capacity  as  state  engineer,  since  the 
statute  gives  the  right  to  any  person  interested 
to  protest  any  application,  and  the  courts  in  a 
proceeding  under  section  1288x22  have  no  pow- 
er to  pass  upon  and  determine  the  water  right* 
of  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Water*  and 
Water  Courses,  Dec  Dig.  |  244.*] 

4.  Waters  and  Water  Courses  (§  244*)- Ir- 
rigation Canals  —  Enlaroeuent  —  Evi- 
dence. 

In  a  proceeding  to  enlarge  on  irrigation 
canal  of  another  under  Comp.  Laws  1907,  f 
1288x22,  where  it  is  undisputed  that  defendants 
have  for  many  years  successfully  maintained 
the  canals  sought  to  be  enlarged  and  have  been 
able  to  make  them  impervious  to  water,  a  find- 
ing that  the  canals  are  such  as  to  admit  of  en- 
largement and  increased  carrying  capacity, 
without  detriment  or  injury  thereto,  is  not  un- 
supported by  the  evidence,  since  it  is  based  on 
actual  experience,  and  not  on  conjecture  or 
speculation. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  {  244.*] 

5.  Eminent  Douain  (J  149*)— CoifPENSATioif 
—  Measure  and  Ahouni  —  Taking  Eass- 
uent. 

In  a  proceeding  to  obtain  permission  to 
enlarge  the  irrif^ntion  canal  of  another  under 
Comp.  Laws  1907,  §  1288x22,  it  appeared  that 
defendants  did  not  own  the  land  traversed  by 
the  canals,  but  merely  owned  an  easement  for 
tbe  canals.  There  were  no  allegations  in  the 
complaint  or  answer  as  to  the  value  of  the 
property  affected  or  the  amount  of  damages  to 
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defendant  bj  the  eslargement  of  the  canals, 
and  no  direct  evidence  of  the  amoant  of  dam- 
agea,  bat  there  was  evidence  of  the  cost  of  con- 
struction and  maintenance  of  the  canals,  the 
character  of  the  >soU.  and  the  possibility  of  loss 
by  seepace  or  percolation,  if  the  sides  or  bot- 
tom of  the  canal  were  broken.  The  court  re- 
auired  the  plaintiff  to  five  a  bond  to  cover  any 
amages  to  defendants  from  the  work  of  en- 
largement, and  fixed  defendants'  damages,  ex- 
cept such  as  might  arise  from  defective  or  in- 
■uiBcient  enlargement,  at  the  nominal  sum  of 
$1.  BM,  that  this  did  not  deprive  defendants 
of  their  property  without  compensation,  espe- 
cially  in  view  of  the  bond  protecting  them  from 
any  damage  arising  out  of  the  work,  since,  when 
property  taken  for  a  public  use  is  an  easement 
which  can  be  used  only  for  a  particular  pur- 
pose, the  measure  of  damages  is  the  extent  to 
which  the  easement  is  rendered  less  valuable 
for  the  use  to  which  it  is  devoted,  and  there 
W8*  no  proof  that  defendants'  canals  would  be 
•ny  less  valuable  for  the  purpose  to  which  they 
were  devoted  by  reason  of  the  enlargement.! 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  {|  327-331 ;  Dec.  Dig.  1 149.«] 

9,  Eminent  Domain  (J  200*)— Compinsatiow 
— Meabubb  and  Amount— Burden. 

In  a  proceeding  to  take  private  property 
for  public  use,  the  burden  is  on  the  owner  of 
the  property  to  prove  the  amount  of  his  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  |  640;  Dec.  Dig.  {  200.*] 

T.  Eminent  Domain  (|  97* )— Compensation 
—Measure  and  Amount— Benefit  to  Fab- 
TT  Taking. 

In  a  proceeding  to  obtain  permission  to 
enlarge  the  irrigation  canal  of  another  under 
Comp.  Laws  1907,  g  1288x22,  the  benefit  to 
plaintiff  from  the  use  of  defendants'  canals  can- 
not be  considered  in  fixing  the  amount  of  dam- 
ages sustained  by  defendants. 

[Ed.  Note.— For  other  oases,  see  Eminent  Do- 
main, Dec  Dig.  i  97.*] 

8.  Eminent  Domain  (|  97*)— Compensation 

— EUCMKNTS  OF  DAMAOE. 

In  a  proceeding  to  obtain  permission  to 
enlarge  the  irrigation  canal  of  another  under 
Comp.  Laws  1907,  {  1288x22,  the  fact  that,  by 
reason  of  the  enlargement,  defendants  will  be 
affected  in  their  control  of  their  canals  and  in 
making  necessary  repairs,  does  not  entitle  de- 
fendants to  substantial  damages,  where  defend- 
ants are  given  exclusive  control  of  the  water 
while  in  the  canals,  and  plaintiff  is  given  no 
right  to  enter  the  canals,  but  is  compelled  to 
pay  his  proportion  of  the  cost  of  making  re- 
pairs, since  defendants  are  not  unduly  inter- 
fered with  in  the  control  of  their  canals. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec  Dig.  (  97.*] 

ft.  Eminent  Domain  (f  97*)  —  Irbiqation 
Canals— Enlaboement— Damages. 

In  a  proceeding  to  obtain  permission  to  en- 
large the  irrigation  canals  of  another  under 
Comp.  Laws  1907,  i  1288x22,  defendants  claim- 
ed damages  for  deprivation  of  the  right  to  en- 
large their  canals  and  appropriate  additional 
water  and  supply  others  with  such  water  for 
profit.  The  decree  provided  that  in  enlarging 
the  canals  the  plaintiff  shonld  maintain  the  ex- 
isting irregularity  of  the  banks.  Beld,  that  de- 
fendants were  not  entitled  to  any  such  damages, 
since  they  had  no  better  ripht  than  plaintiff  to 
uppropriate  any  unappropriated  water,  and,  if 
tiiey  could  appropriate  any  more  water,  there 
was  nothing  to  prevent  them  from  enlarging 
their  canal;  the  provision  respecting  the  main- 
tenance of  the  irregularities  of  the  banks  re- 
serving to  defendants  the  benefit  of  the  wider 


portions  of  the  banks  in  caM  they  desired  to 
increase  their  capacity. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec  Dig.  {  97.*] 

10.  Judgment   (|  256*)- Tkiai.  on  Issues— 

CONFOSMITT     to     FINDINGS     AND     CONCLU- 
SIONS. 

Where  the  findings  of  fact  are  supported 
by  the  evidence,  and  the  judgment  is  in  accord- 
ance with  the  material  findings,  it  is  not  erro- 
neous because  some  of  the  conclusions  of  law 
are  not  logically  correct. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  446-154;  Dec  Dig.  {  256.*] 

Stranp,  J.,  dissenting. 

Appeal  from  District  Court,  Utah  County ; 
J.  P.  Chldester,  Judge. 

Proceeding  by  Caleb  Tanner  against  the 
Provo  Bench  Canal  A  Irrigation  Company 
and  another  to  obtain  permission  to  enlarge 
certain  irrigating  canals  or  ditches  belonging 
to  defendants.  From  the  Judgment,  defend- 
ants appeal.    Affirmed.  tf 

J.  W.  N.  Whitecotton  and  8.  B.  Thurman, 
for  appellants.    D.  D.  Houts,  for  respondent 

FRICK,  C.  3.  The  respondent  instituted 
this  proceeding  to  obtain  permission  to  en- 
large certain  irrigating  canals  or  ditches  be- 
longing to  appellants.  The  proceeding  la 
grounded  on  Comp.  Laws  1907,  |  1288x22, 
which  reeds  as  follows:  "When  any  person, 
corporation,  or  association  desires  to  conrey 
water  for  irrigation  or  for  any  other  ben»- 
flcial  purpose,  and  there  Is  a  canal  or  ditch 
already  constructed  that  can  be  enlarged  to 
convey  the  required  quantity  of  water,  th«i 
such  person,  oorporatian,  or  association,  or 
the  owner  or  owners  of  the  land  through 
,\^ieb'a  new  canal  or  ditch  would  have  to 
be  constructed  to  convey  the  quantity  of  wa- 
ter necessary,  shall  have  the  right  to  enlarge 
said  canal  or  ditch  already  constructed,  by 
compensating  the  owner  of  the  canal  or  ditch, 
to  be  enlarged,  for  the  damage,  if  any,  caus- 
ed by  said  enlargement ;  provided,  that  said 
enlargement  shall  be  done  at  any  time  from- 
the  Ist  day  of  October  to  the  Ist  day  of 
March,  or  at  any  other  time  that  may  b» 
agreed  upon  with  the  owner  of  said  canal 
or  ditch."  The  provisions  contained  In  the 
foregoing  section  were  first  adopted  in  1892 
(Laws  Utah  1892,  p.  83),  and  have  been  In 
force  in  the  territory  and  thereafter  In  the 
state  of  Utah  ever  since. 

Respondent  In  his  complaint,  among  other 
things.  In  substance,  alleged  that  he  had 
the  right  to  the  use  of  10  second  feet  of  the 
waters  of  Provo  river  in  Utah  county ;  that 
appellants  were  the  approprlators  of,  entitled 
to  the  use  of,  and  did  use  a  large  quantity 
of  the  water  flowing  in  said  river ;  that  they 
were  diverting  said  water  from  said  river, 
and  were  conveying  it  through  two  certain 
canals  or  ditches  of  which  appellants  were 
the  owners,  and  which  canals  constitute  one 


•For  otber  cum  h«  tarns  topte  snd  aection  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  K»r  No.  Series  A  Rep'r  In4*x«s 
•Mssh  T.  CUrk,  ff  Utah,  ISS;    Postal  TeL  CabU  Co.  T.  Oregon  8.  U  By.  Co.,  »  Utah,  474, 


Digitized  by  VJ^^OQIC 


586 


121  PACIFIC  REPORTER 


(Utah 


contlnnoas  waterway  or  system  several  miles 
in  length;  "tbat  there  Is  about  1,000  acres 
of  arid  land  owned  by  divers  persons  near 
the  north  end  of  the  said  canal  of  the  North 
Union  Irrigation  Company,  as  described,  and 
It  is  80  located  with  respect  thereto  that  it 
is  capable  of  being  Irrigated  by  waters 
drawn  through  the  said  canals;  that  said 
land  is  now  barren  and  unproductive,  and 
without  artificial  irrigation  must  remain  so, 
and  the  only  available  source  of  water  sup- 
ply for  the  same  is  from  Provo  river,  and 
the  water  now  taken  from  the  said  river  is 
InsufBdent  to  supply  waters  for  the  said 
land.  and.  in  addition  thereto,  there  is  a 
large  area  of  land  in  the  snnie  location,  for 
the  irrigation  of  which  the  water  supply  is 
wholly  insufficient,  and  water  for  irrigation 
in  the  said  locality  has  a  ready  rental  value 
for  irrigation  and  other  )mriK>ses,  and  by  lu- 
crenstlug  the  said  water  supply  in  the  said 
locality  much  arid  land  will  be  redeemed, 
and  tlie  use  of  such  water  be  made  of  great 
value  to  its  owner  for  rental  and  other 
purposes :  that  it  i.s  the  pluintUTs  intention 
to,  and  he  will,  if  he  is  permitted,  enlarge 
the  said  canals  as  hereinafter  prayed  for, 
supply  water  for  rental,  to  be  used  in  the 
redemption  of  the  said  arid  lands,  and  in- 
crease the  supply  for  lands  where  the  water 
right  is  at  present  insufficient,  and  divers 
I)er8ons  are  now  ready  upon  assurance  that 
such  water  can  be  supplied  to  enter  into 
contract  with  the  plaintiff  for  the  use  there- 
of;"' that  "there  is  no  other  available  or 
feasible  means  of  conveying  said  water  to 
said  lands  than  that  of  enlarging  the  said 
canals ;"  that  appellants  do  not  own  any 
part  of  the  lands  traversed  by  said  canals, 
but  that  they  only  own  a  right  or  easement 
in  said  lands  for  the  purpose  of  maintaining 
said  canals  thereon  to  convey  water  through 
them ;  that  prior  to  the  commencement  of 
this  proceeding  respondent  obtained  the  per- 
mission of  the  owners  of  the  fee  of  the  land 
traversed  by  said  canals  to  enlarge  the  same 
and  tbat  appellants  refused  to  permit  him  to 
enlarge  said  canals,  or  to  flow  his  water 
through  them.  Respondent  therefore  prayed 
that  he  be  permitted  to  enlarge  Mid  canals 
as  one  entire  waterway  to  the  extent  of  in- 
creasing their  capacity  10  second  feet,  that 
the  damages  to  be  sustained  by  reason  of 
said  enlargement  be  ascertained,  and  tbat 
it  be  decreed  that,  upon  payment  of  such 
damages  to  appellants,  respondent  have  a 
perpetual  right  to  flow  10  second  feet  of 
water  through  said  canals  for  the  pur^toses 
aforesaid. 

It  is  not  deemed  necessary  to  set  forth 
the  averments  of  appellants'  answer,  except 
to  state  that  appellants  denied  that  respond- 
ent was  the  owner  of  10  second  feet  of  wa- 
ter, or  any  other  quantity  in  excess  of  A 
second  feet,  and  averred  that  the  nature 
of  the  soli  In  which  said  canals  are  construct- 
ed is  such  as  to  cause  great  injury  to  said 


canals  if  respondent  l>e  permitted  to  reopen 
the  bottom  or  sides  thereof. 

The  case  was  tried  to  the  court  withoat 
a  jury,  and  among  other  facts  found  by  the 
court  are  the  following:  Tliat  respondent 
owns  certain  water  rights  in  Provo  river,  the 
exact  quantity  of  which  is  not  found  except 
that  it  exceeds  a  flow  of  two  second  feet; 
"that  at  certain  seasons  of  the  year  there 
is  a  large  flow  of  water  in  said  river  In 
excess  of  the  waters  appropriated  by  any 
person  or  persons  whomsoever  which  is 
subject  to  an  appropriation,  and  which  plain- 
tiff (respondent)  intends  to  appropriate  and 
divert  from  the  said  rirer  at  the  pohit  afore- 
said, together  with  the  water  already  owned 
by  him."*  The  point  of  diversion  referred 
to  is  that  at  which  appellinta  divert  the 
water  Into  their  canal.  The  court  also  found 
that  respondent  can  use  the  water  be  de- 
sires to  convey  through  appellants'  canals 
for  the  purposes  alleged  in  his  complaint, 
which  we  have  set  forth,  and  that  he  "has 
no  canal  or  waterway  by  means  whereof  be 
may  convey  bis  water  to  the  said  lands" ; 
that  the  appellant  the  Provo  Bench  Canal  & 
Irrigation  Company  has  acquired  a  right  of 
way  or  easement  to  construct,  and  has  con- 
Btmcted,  a  canal  16  feet  wide  and  about  2>^ 
feet  deep  and  9,200  feet  in  length,  and  tbat 
the  other  appellant  has  acquired  a  similar 
right  and  easement  to  construct,  and  has 
constructed,  a  canal  which  is  practically 
a  continuation  of  the  Provo  Bench  canal 
aforesaid ;  that  the  latter  canal  la  10  feet 
wide  and  about  2  feet  deep,  the  length  of 
which  is  not  given,  but  the  point  at  which 
respondent  desires  to  talie  his  10  second 
feet  of  water  from  said  canals,  and  the 
distance  that  he  desires  to  enlarge  them,  are 
specifically  set  forth.  The  court  also  found 
that  the  canals,  as  now  constructed,  are  Ir- 
regular in  size,  and  that  their  maximum 
capacity  at  their  smallest  point  is  125  second 
feet,  and  that  appellants  require  the  full  ca- 
pacity of  said  canals  to  carry  the  water  used 
by  them.  It  is  further  found  that  It  is 
feasible  to  enlarge  said  canals,  and  that 
the  same  "in  their  entire  course  are  excava- 
tions and  cuts  and  fills  of  earth,  and  are  such 
as  admit  of  enlargement  and  increased  con- 
veying capacity  without  detriment  or  Injnrj- 
thereto."  The  court  found  the  damages  sus- 
tained by  each  appellant  to  be  the  sum  of  $1. 

The  court,  in  the  decree  based  upon  its 
findings,  among  other  things,  required  that 
the  canals  be  enlarged  nnder  the  supervision 
of  a  competent  civil  engineer  who  may  be 
selected  by  appellants  and  whose  services 
shall  be  paid  for  by  respondent ;  tliat,  wher- 
ever the  "water  surface"  of  said  canals  is 
broken  and  the  character  of  the  soil  is 
such  as  may  cause  loss  of  water  by  seepage 
or  percolation,  such  places,  if  any,  must  be 
sealed  by  puddling  or  other  means  so  as  to 
avoid  loss  as  aforesaid;  that  respc-ndent 
must  bear  the  loss  of  water  while  ia  transit 
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ttarcugh  said  cnnalR.  It  Is  also  proyided 
tbat  the  water  which  Is  turned  Into  said 
canals  by  respondent  shall  be  controlled  by 
apiiellants  at  the  expense  of  respondent,  who 
"shall  pay  all  costs  of  all  devices  and  means 
made  necessary  for  diverting  said  added 
amount  of  water  into  said  canals,  and  all 
devices,  gates,  and  means  of  dividing  said 
water  and  measuring  the  same  out  of  the 
said  canals,  and  shall  pay  pro  rata  the  costs 
and  expenses  of  maintaining  said  canals  in 
the  proportion  that  10  second  feet  of  water 
bears  to  the  carrying  capacity  of  said  several 
canals." 

The  decree  also  provides  as  follows:  "It 
is  further  ordered,  adjudged,  and  decreed 
that  the  plaintiff,  before  entering  upon 
work  of  enlargement,  execute  and  file  in  this 
cause  in  the  above-named  court  a  good  and 
sulficient  bond  in  the  penal  sum  of  |15,000, 
to  be  approved  by  the  clerk  of  said  court,  in 
favor  of  the  defendants  Jointly  and  severally, 
conditioned  for  the  execution  of  said  work 
of  enlargement  in  such  manner  as  to  add  10 
Hecond  feet  carrying  capacity  to  each  of 
the  said  canals  without  injury  to  the  said 
canals,  and  to  maintain  the  same  with  their 
Itresent  margin  of  safety  and  in  as  an  im- 
uervious  state  to  water  as  they  are  at  the 
present  time,  and  conditioned  for  the  pay- 
ment of  all  damages  that  may  arise  to  the 
defendants  or  either  of  them  through  failure 
to  execute  said  enlargement  in  manner  afore- 
said, and  conditioned  for  the  payment  to  the 
defendants  and  each  of  them  of  all  damages 
%vhlch  may  be  done  to  them  or  any  i>erson 
for  which  they  may  be  responsible,  arising 
out  of  the  enlargement  of  said  canal  by 
plnlntiff,  and  further  conditioned  that  the 
plaintiff  will  pay  all  costs  and  expenses  of 
controlling,  regulating  and  dividing  his  wa- 
ter as  aforesaid  by  the  defendants  and  his 
pro  rata  costs  and  expenses  of  maintaining 
the  said  canals  as  hereinbefore  decreed  and 
determined.  The  said  bond  shall  be  per- 
lietual  and  a  condition  precedent  to  the  right 
of  the  plaintiff  to  enlarge  said  canals,  and 
precedent  to  the  right  of  the  plaintiff  and 
his  successors  In  title  to  flow  water  therein. 
It  is  further  ordered,  adjudged,  and  decreed 
that  the  damages  to  the  defendants  and  each 
of  them,  except  such  as  may  arise  through 
defective  or  InsutHclent  enlargement  of  the 
said  canals,  are  nominal,  and  are  adjudged 
In  favor  of  each  of  the  defendants  In  the 
sum  of  $1.  and  further  damages  are  provided 
for  with  the  bond  aforesaid.  •  •  •  The 
bond  hereinbefore  required  by  this  decree 
may  be  changed  In  the  amount  thereof  upon 
motion  with  notice  to  the  adverse  party,  up- 
on sufficient  showing  of  necessity  for  such 
change,  and  the  court  retains  jurisdiction  to 
make  further  order  respecting  said  bond." 

While  counsel  for  appellant  have  assigned 
quite  a  number  of  errors  by  which  they  as- 
sail the  findings  of  fact  and  some  of  the 
conclusions  of  law,  yet  In  their  brief  they 


have  practically  confined  their  arguments 
to  three  only  of  the  assignments. 

{1]  The  first  assignment  relates  to  the  find- 
ings; and  it  is  contended  that  the  court 
erred  in  finding  that  the  respondent  "is  the 
owner  of  certain  water  and  water  rights 
in  and  to  the  waters  of  Provo  river,  together 
with  the  right  to  divert  the  same  from  said 
river  at  the  point  where  the  canal  of  the 
Provo  Bench  Canal  Company  Intersects  said 
river,"  because  there  is  no  evidence  to  sus- 
tain such  finding.  The  argument  of  counsel 
in  this  respect  is  that  the  water  right  owned 
by  respondent  is  a  right  to  use  water  which 
is  diverted  at  a  point  farther  up  the  stream 
than  the  point  of  diversion  of  appellants' 
canals,  and  hence  it  is  claimed  that  respond- 
ent owns  no  water  right  at  the  point  of  di- 
version of  said  canal.  From  the  evidence  it 
appears,  however,  that  respondent  can  divert 
his  water  at  the  point  where  appellants'  ca- 
nals divert  the  waters  from  Provo  river,  and 
hence  the  finding  is  supported  by  the  evi- 
dence. 

[2]  But  it  is  contended  that  respondent  has 
not  shown  that  he  has  an  actual  and  sub- 
sisting right  to  the  nse  of  10  second  feet 
of  water,  and  hence  the  court  erred  in  giving 
the  respondent  the  right  to  enlarge  appel- 
lants' canals  for  the  purpose  of  conveying 
water  through  them  which  he  does  not  own. 
As  already  pointed  out,  req)ondent  has  some 
water  which  he  can  divert  into  appellants' 
canals,  and  it  is  undisputed  that  in  certain 
seasons  of  each  year  there  flows  a  large 
quantity  of  unappropriated  water  in  Provo 
river,  a  portion  of  which  respondent  intends 
to  and  has  made  application  to  appropriate, 
and,  if  permitted,  wUl  divert  it  through 
appellants'  canals.  From  the  evidence  and 
findings.  It  is  clear  that  respondent  can 
neither  divert  nor  devote  to  a  beneficial  nae 
any  part  of  the  water  owned  by  him  nor  any 
of  the  unappropriated  waters  aforesaid,  un- 
less he  can  divert  said  water  into  and  convey 
the  same  through  appellants'  canals  to -the 
lands  which  he  seeks  to  Irrigate  and  re> 
claim  with  the  water  aforesaid.  Under  such 
circumstances.  It  Is  apparent  that  if  the 
courts  are  powerless  to  authorize  an  en- 
largement of  a  ditch  or  canal  pursuant  to 
the  provisions  of  section  1288x22,  supra,  un- 
til an  actual  appropriation  of  water  is  made 
and  completed,  then  surplus  water  fiowing 
in  a  stream  may  be  prevented  from  being 
made  available  at  all  because  it  cannot  be 
applied  to  a  beneficial  use,  unless  It  can  be 
diverted  into  and  conveyed  through  some 
iwrtlcular  ditch  or  canal  owned  by  some  per- 
son other  than  the  approprlator  of  the  water 
to  the  place  where  it  Is  Intended  to  be  applied 
to  a  beneficial  use  In  case  the  owner  of  the 
canal  objects.  In  this  case  there  Is  evidence, 
however,  that  an  application  to  appropriate 
a  portion  of  the  surplus  water  of  Provo 
river  has  actually  been  made  with  a  view  of 
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diverting  the  same  Into  the  canals  of  ap- 
pellants for  use  upon  the  lands  mentioned 
in  respondent's  complaint  and  In  the  findings, 
and  that  the  application  has  been  allowed. 

[3]  Appellants,  however,  contend  that  said 
application  should  be  ignored  by  us  because 
it  was  made  for  the  benefit  of,  and  allowed 
by,  respondent,  who  In  his  official  capacity 
as  state  engineer  is  alone  authorized  to  pass 
upon  and  allow  such  applications.  The  stat- 
ute of  this  state,  so  far  as  we  are  aware, 
does  not  exclude  any  person  from  making 
an  application  for  any  of  the  unappropriated 
waters  of  this  state.  Moreover,  the  statute 
gives  the  right  to  any  person  interested  to 
protest  any  application  for  water,  and,  tf 
his  protest  is  disallowed,  he  may  have  the 
right  to  appropriate  the  water  applied  for 
determined  by  the  courts.  The  statute, 
therefore,  provides  a  direct  method  by  which 
the  application  to  appropriate  water  may 
be  tested  and  the  rights  of  the  applicant,  as 
well  as  the  alleged  rights  of  all  interested 
persons,  may  be  heard  and  determined.  We 
are  also  of  the  opinion  that  in  adopting  the 
statute  aforesaid  It  was  not  Intended  that 
courts  should  have  or  exercise  the  power  to 
pass  upon  and  determine  the  water  rights 
of  a  person  who  seeks  to  nrall  himself  of 
the  provisions  of  section  1288x22,  supra,  in 
a  proceeding  based  upon  that  section.  We 
think  all  that  the  ai)pllcant  is  required  to 
show  in  a  proceeding  Instituted  pursuant  to 
said  section  is  that  he  has  water,  or  has  ap- 
plied for  water,  and  that  his  application  is 
made  in  good  faith,  and  that  he  desires  to 
avail  himself  of  the  provisions  of  said  sec- 
tion. To  such  effect  are  all  the  authorities 
that  we  have  been  able  to  find.  In  Schneider 
V.  Schneider,  36  Colo.  518,  86  Pac.  347,  it 
was  contended  that  "no  easement  can  be 
acquired  for  a  ditch"  by  condemnation  pro- 
ceedings until  the  right  to  the  use  of  the 
water  to  be  conveyed  by  the  proposed  ditch 
shall  have  become  vested.  The  Supreme 
Court  of  Colorado,  however,  held  that  such 
is  not  the  law,  and  further  held  that  the 
question  of  water  rights  cannot  be  consider- 
ed in  such  a  proceeding.  It  was  there  also 
held  that  It  is  not  essential  to  the  exercise 
of  the  right  contemplated  by  section  1288x22 
that  the  applicant  shall  have  a  vested  right 
to  the  use  of  the  water  which  he  seeks  to 
<-onvey  through  the  proposed  ditch.  To  the 
sauie  effect  are  the  following  cases:  Gibson 
V.  C'ann,  28  Colo.  499,  66  Pac.  879 ;  Prescott 
Irr.  Co.  V.  Flathers,  20  Wash.  454,  55  Pac. 
635;  State  v.  Centralla,  etc.,  Co.,  42  Wash. 
632,  85  Pac.  344,  7  L.  R.  A.  (N.  S.)  198. 
See.  also,  Tripp  v.  Overocker,  7  Colo.  72, 
1  I'ac.  695,  where  the  Supreme  Court  of 
Colorado  held  that  a  statute  similar  to  sec- 
tion 1288x22,  wherein  the  question  of  dam- 
ages is  left  to  the  determination  of  a  court 
or  jury.  Is  valid. 

I'poii  principle  the  conclusions  reached  In 
the  foregoing  cases  seem  to  us  to  be  clearly 


sound.  The  applicant  who  seeks  to  enlarge  a 
ditch,  before  he  may  proceed  to  do  so,  must 
pay  the  owner  thereof  all  the  damages  he 
may  sustain  by  reason  of  the  enlargement 
Tn  the  case  at  bar  respondent  must  not  only 
do  this,  but.  In  addition,  he  is  required  to 
give  an  indemnity  bond  which,  according  to 
the  evidence,  la  almost  equal  in  amount  to 
what  the  present  cost  of  constructing  appel- 
lants' canals  would  be,  although  the  original 
cost,  including  maintenance,  was  much  mora 
If  respondent,  therefore,  must,  In  advance, 
pay  all  the  damages  that  appellants  may  suf- 
fer and  In  addition  must  provide  an  indemni- 
fying bond  securing  them  against  every  pos- 
sible future  Injury  or  damage,  they  certain- 
ly have  no  Interest  in  whether  he  his  com- 
pleted his  application  to  appropriate  water 
or  not.  Moreover,  it  is  not  reasonable  to  as- 
sume that  respondent  will  Incur  all  of  the 
foregoing  costs  and  expenses  In  enlarging  the 
canals  before  he  has  water  to  fiow  through 
them. 

[4]  Appellants  also  Insist  that  the  court 
erred  In  finding  that  "both  of  the  said  canals 
are  such  as  to  admit  of  enlargement  and  In- 
creased carrying  capacity  without  detriment 
or  Injury  thereto."  Although  this  finding  is 
vigorously  assailed,  yet  we  think  It  is  sus- 
tained by  the  clear,  if  not  the  overwhelming, 
weight  of  the  evidence.  It  is  beyond  dispute 
that  appellants  have  constructed,  and  for 
many  years  have  successfully  maintained,  the 
canals  sought  to  be  enlarged,  and  that  they 
have  been  able  to  make  them  Impervlons. 
The  court  in  the  decree,  in  order  to  keep 
them  so,  requires  respondent  to  follow  the 
methods  which  by  years  of  actual  experience 
have  been  found  practical  and  sufilcient  to 
maintain  the  canals  In  that  condition.  The 
matter  is  therefore  not  left  to  speculation 
or  conjecture,  but  the  decree  is  based  upon 
actual  experience.  It  is  reasonably  safe  to 
infer,  therefore,  that  what  has  proved  suffi- 
cient to  maintain  the  canals  In  proper  condi- 
tion in  the  past  will  likewise  keep  them  so 
In  the  future,  and  In  accomplishing  this  re- 
spondent is  compelled  to  assume  all  the  risks. 

[S]  Counsel  for  appellants  most  vigorously 
Insist  that  the  court  committed  flagrant  er- 
ror in  fixing  the  amount  of  damages,  and 
they  in  the  strongest  possible  terms  claim 
that  sacred  rights  of  their  clients  have  been 
disregarded,  and  that  their  property  has  been 
taken  without  Just  or  any  compensation.  This 
presents  the  principal  question  in  the  case, 
and.  at  first  blush,  there  seems  to  be  much 
merit  in  counsel's  contention.  Upon  a  closer 
and  a  more  comprehensive  view  of  all  the 
facts  and  circumstances,  however,  the  first 
impression  soon  yields  to  the  actual  condi- 
tions as  they  are  presented  by  the  record.  It 
is  not  questioned,  nor  could  it  well  be  under 
the  ruling  of  this  court  made  in  Nash  v. 
Clark,  27  Utah,  158,  75  Pac.  371,  1  L.  R.  A. 
(N.  S.)  208.  101  Am.  St.  Rep.  953.  that  the 
use  sought  by  the  resi>ondent  is  a  public  use^ 
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and  bence  he  may  acquire  the  right  to  the 
use  of  appellants'  canals  throngh  the  exercise 
of  the  power  of  eminent  domain.  In  doing 
so,  however,  the  appellants  must  be  fully 
compensated  for  all  of  their  property  that  Is 
taken  or  damaged.  If  this  be  done,  however, 
they  cannot  legally  complain.  We  remark 
that  neither  in  the  complaint  nor  in  the  an- 
swer is  anything  said  resijectlng  the  value  of 
the  property  affected,  nor  of  the  amount  of 
damages  that  the  appellants  or  either  of  them 
will  or  may  sustain  U  respondent  is  permit- 
ted to  enlarge  their  canals.  We  do  not  make 
the  foregoing  statement  because  we  think 
that  allegations  or  averments  of  value  In  a 
proceeding  like  this  were  necessary  In  any 
of  the  pleadings,  but  we  allude  to  it  merely 
because  it  is  a  fact.  At  the  trial  there  was 
no  direct  evidence  with  respect  to  the  amount 
that  either  of  the  appellants  would  be  dam- 
aged by  the  proposed  enlargement  of  the 
canals.  There  was  evidence,  however,  of 
the  cost  of  construction  and  maintenance  of 
the  canals,  the  character  of  the  soil  through 
which  they  are  constructed,  the  possibility  of 
loss  of  water  by  seepage  or  percolation 
through  the  sides  and  bottom  of  the  canals 
in  case  either  Is  broken,  and  other  elements 
that  are  referred  to  in  the  findings  and  bond 
to  which  we  have  referred.  In  this  connec- 
tion It  is  urged  by  appellants  that  at  all 
events  It  is  clear  from  the  evidence  that  the 
amount  of  damages  was  far  in  excess  of  that 
allowed  by  the  court,  although  no  direct  evi- 
dence of  damage  was  offered. 

[6]  It  is  also  contended  that  the  burden  of 
establishing  the  amount  of  damages  was  up- 
on respondent,  and  that  In  any  event  the 
court  erred  in  permitting  him  to  enter  upon 
appellants'  property  before  he  had  establish- 
ed what  was  Just  compensation  for  appel- 
lants' property  taken  or  affected  by  his  pro- 
posed Improvement.  We  think,  however,  that, 
under  the  practice  In  force  In  this  jurisdic- 
tion, the  burden  of  establishing  the  quantum 
of  damages  was  upon  the  appellants.  Such 
has  always  been,  and  continues  to  be,  the 
practice  In  the  district  courts  of  this  state. 
Moreover,  such  is  the  great  weight  of  au- 
thority under  statutes  similar  to  ours.  In 
15  Cyc.  898,  the  prevailing  rule  upon  this 
question  Is  stated  as  follows :  "The  burden 
of  showing  necessity  and  public  use  is  upon 
petitioner.  The  burden  of  showing  the  dam- 
ages which  the  owner  will  suffer  rests  on 
him."  In  2  Lewis,  Eminent  Domain  (3d  Bd.) 
(  645,  the  rule  is  stated  to  be  in  accordance 
with  the  text  quoted  from  Cyc,  and  the  au- 
thor of  Lewis'  Eminent  Domain,  in  part  at 
least,  collates  the  cases  both  for  and  against 
the  rule  as  there  stated.  In  addition  to  the 
numerous  cases  cited  by  Mr.  Lewis,  see,  also, 
Monterey  County  v.  Cushlng,  83  Cal.  507,  23 
Pac.  700,  Los  Angeles  County  v.  Reyes  (Cal.) 
32  Pac.  233,  and  cases  there  cited. 

The  question,  therefore,  is.  Did  the  court 
err  In  fixing  the  amount  of  damages?    It 


must  be  remembered  that  it  is  conceded  that 
the  appellants  did  not  own  the  fee  of  the 
lands  traversed  by  the  canals  in  question,  but 
all  they  owned  was  an  easement  or  right  of 
way  and  right  to  maintain  the  canals  upon 
the  lands  In  question.  All  that  respondent 
sought  to,  and  all  that  he  could,  condemn,  as 
against  appellants,  was  a  similar  right  or 
easement.  Respondent's  easement  was,  how- 
ever, to  be  Imposed  upon,  or  added  to,  appel- 
lants' existing  easement.  No  doubt  appel- 
lants' easement  in  legal  contemplation  consti- 
tuted property,  and  an  interference  with  or 
an  Impairment  of  It  was,  in  legal  effect,  an 
interference  with  property  or  with  a  proper- 
ty right  belonging  to  them,  and  for  such  in- 
terference or  Impairment  they  are  entitled  to 
what  our  Constitution  terms  "just  compensa- 
tion." If  appellants'  easement,  therefore,  is 
regarded  as  proi)erty,  it  nevertheless  is  prop- 
erty which  was  and  could  be  used  only  for 
a  particular  purpose,  namely,  for  the  purpose 
of  conveying  water  for  certain  purposes  from 
one  point  to  another  in  Utah  county.  Under 
such  circumstances,  the  measure  of  damages 
was  the  "extent  to  which  It  (the  easement) 
was  rendered  less  valuable  for  the  uses  to 
which  it  was  devoted."  2  Lewis,  Eminent 
Domain  (3d  Ed.)  $  723,  and  cases  there  cited. 
The  question,  therefore,  is,  To  what  extent 
is  the  value,  or  the  value  of  the  use,  of  ap- 
pellants' canals  reduced  by  enlarging  them  to 
the  extent  and  for  the  purpose  permitted  by 
the  trial  court?  We  have* already  pointed  out 
that  there  is  no  direct  evidence  upon  this 
point  whatever. 

[7]  Counsel,  however,  urge  tliat  to  permit 
respondent  to  use  their  canals  as  contemplat- 
ed will  be  of  great  advantage,  and  may  re- 
sult In  considerable  profit  to  him.  This  may 
be  so,  and  yet  the  question  remains,  In  what 
way  does  what  he  is  permitted  to  do  damage 
appellants?  They  are  limited  in  their  recov- 
ery by  the  amount  of  damages  suffered  by 
them.  They  cannot  recover  for  any  benefit 
respondent  may  receive.  If  the  benefits  and 
advantages  that  may  be  obtained  through  the 
exercise  of  the  right  given  by  section  1288x22, 
supra,  must  be  paid  to  the  owner  of  the  canal 
before  the  right  can  be  exercised,  tben  the 
purposes  sought  to  be  attained  by  said  sec- 
tion are  thwarted,  and  the  supposed  advan- 
tages or  benefits  to  be  derived  therefrom  are 
neutralized,  and  the  statute  may  as  well  be 
repealed.  While  counsel  apparently  have 
been  unable  to  find — nor  have  we  found — any 
cases  precisely  in  point,  yet  analogous  cases 
In  which  the  principle  respecting  the  measure 
of  damages  applicable  to  the  case  at  bar  Is 
illustrated  and  applied  are  not  rare.  In  the 
case  of  Chicago,  B.  &  Q.  Rd.  Co.  v.  Chicago, 
166  U.  S.  226,  241,  242,  17  Sup.  Ct.  581,  586 
(41  L.  Ed.  979)  counsel  for  the  railroad  com- 
pany advanced  precisely  the  same  arguments 
that  are  presented  by  counsel  for  appellauts 
in  this  case.  In  that  case  a  public  easement 
was  Imposed  upon  or  added  to  a  private  ease- 
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ment,  jnst  as  In  ttae  case  at  bar.  A  pnbllc 
street  crossing  was  laid  over  the  company's 
right  of  way,  and  In  doing  so  It  was  required 
to  open  up  a  crossing  and  maintain  It  and  to 
assume  the  risks  Incident  to  a  public  railroad 
crossing  In  a  city.  The  amount  of  damages 
allowed  In  that  case  was  $1  as  in  this  case, 
and  the  company  contended  that  Its  property 
was  being  taken  without  Just  or  any  compen- 
sation, and  hence  was  taken  without  due  pro- 
cess of  law.  Mr.  Justice  Harlan,  in  an  ex- 
haustive opinion,  considered  the  company's 
contentions  from  almost  every  point  of  view, 
and  the  court  arrived  at  the  conclusion  that 
the  damages  of  $1  awarded  the  company,  in 
view  of  all  the  circumstances,  constituted 
just  compensation.  In  the  course  of  the  opin- 
ion it  is  said:  "The  contention  of  the  rail- 
road company  is  that  the  verdict  and  Judg- 
ment for  $1  as  the  amount  to  be  paid  to  it 
was,  In  effect,  an  appropriation  of  its  prop- 
erty rights  without  any  compensation  what- 
ever ;  that  the  Judgment  should  be  read  as 
if  in  form  as  well  as  in  fact  it  made  no  pro- 
vision whatever  for  compensation  for  the 
property  so  appropriated.  •  •  •  The  ow- 
ner of  private  property  taken  under  the 
right  of  eminent  domain  obtains  just  com- 
pensation if  he  is  awarded  such  sum  as,  un- 
der all  the  circumstances,  is  a  fair  and  full 
equivalent  for  the  thing  taken  from  him  by 
the  public.  If  the  ojiening  of  the  street 
across  the  railway  tracks  did  not  unduly  in- 
terfere with  the  company's  use  of  the  right 
of  way  for  legitimate  railroad  purposes,  then 
its  compensation  would  be  nominal."  So 
here,  if  appellants'  use  of  their  canals  Is 
"not  unduly  interfered  with"  by  the  enlarge- 
ment and  use  that  respondent  Is  permitted  to 
make  of  them  under  the  conditions  that  are 
imposed  upon  him,  then,  in  view  that  he 
neither  takes  any  property  nor  interferes 
with  any  substantial  property  rights  of  ap- 
pellants, their  damages  must  be  merely  nom- 
inal. In  what  way  does  respondent  Interfere 
with  appellants'  use  of  the  canals?  Is  It 
reasonable  to  assume  that  10  second  feet  of 
water  added  to  a  flow  of  125  second  feet,  or 
an  increase  of  about  8  per  cent.,  will  "unduly 
interfere"  with  appellants'  use  of  the  canals? 
While  it  is  true  that  the  quantity  of  water 
which  respondent  Is  permitted  to  add  to  the 
present  flow  in  the  canals  might,  under  cer- 
tain circumstances,  cause  injury,  yet  in  this 
case  the  evidence  clearly  shows  that  such  a 
result  Is  not  at  all  likely  or  probable.  More- 
over, the  decree  guards  and  protects  appel- 
lants against  any  future  damage  or  liability 
that  may  be  occasioned  by  the  enlargement 
of  the  canals  and  the  additional  flow  of  water 
therein.  No  one  can  seriously  contend  that, 
In  view  of  the  evidence  in  this  case,  it  is 
posslbl*  at  this  time  to  say  that  any  material 
damages  will  be  suffered  by  appellants  in 
case  of  the  enlargement  of  the  canals.  If 
this  be  true,  then  it  must  follow  that  the 
future  damages,  if  any^  that  ai>i)ellants  may 


suffer,  are  such  as  are  denominated  "remote, 
Imaginary,  uncertain,  and  speculative."  Such 
damages,  it  has  been  frequently  held,  should 
lie  disregarded.  2  Lewis,  Eminent  Domain 
(3d  Ed.)  f  739,  and  cases  cited.  The  trial 
court,  however.  In  permitting  respondent  to 
enlarge  the  canals  and  to  convey  his  water 
through  them,  has  required  him  to  protect 
appellants  against  any  contingencies  or  risks, 
and  has  required  him  to  give  and  keep  in 
force  perpetually  a  bond  to  which  appellants 
may  constantly  have  recourse  for  Indemnity 
in  case  any  injury  or  damage  shall  result 
from  the  enlargement  and  use  of  the  canals 
by  respondent.  From  what  appears  in  the 
case  passed  on  by  the  Supreme  Court  of  the 
United  States  to  which  we  have  referred,  it 
is  reasonable  to  assume  that  the  railroad 
company  would  have  been  well  satisfied  if 
the  court  had  protected  It  as  appellants  are 
protected.  See,  also,  Chicago,  B.  &  Q.  Kd. 
Co.  V.  Chicago.  149  111.  457,  464,  37  N.  El  78, 
79.  In  those  two  cases  about  all  of  the  con- 
tentions made  by  counsel  for  appellants  are 
disposed  of  adversely  to  them.  The  same 
principle  is  discussed  and  in  effect  applied 
by  this  court  in  Postal  Tel.,  etc.,  Co.  v.  O.  S. 
L.  R.  Co.,  28  Utah,  474,  65  Pac.  735,  90  Am. 
St.  Rep.  705.  In  4  Suth.  Dam.  (3d  Ed.)  S 
1063,  at  page  3104,  the  author.  In  discussing 
what  constitutes  Just  compensation  for  tak- 
ing property  under  the  right  of  eminent  do- 
main, says:  "According  to  the  best  authori- 
ties, however,  it  Is  believed  to  be  remunera- 
tion for  the  net  injury  which  is  sujfered  from 
the  exercise  of  this  sovereign  right.  The 
word  'compensation'  imports  that  a  wrong  or 
injury  has  been  inflicted,  and  must  be  re- 
dressed in  money.  Money  must  be  paid  to 
the  extent  of  the  injury.  This  may  be  less 
or  more  than  the  value  of  the  property  tak- 
en; but,  when  compensation  has  been  made 
to  the  extent  of  the  injury,  the  language  and 
just  purjjose  of  the  Constitution  are  satis- 
fled."     (Italics  ours.) 

Where,  as  in  this  case,  no  property  Is  ac- 
tually taken,  and  all  that  Is  sought  Is  merely 
to  Impose  an  easement  or  additional  servitude 
upon  an  existing  one,  and  the  owner  of  the 
prior  easement  is  not  deprived  of  its  use.  or 
is  not  unduly  Interfered  with,  it  is  easy  to 
perceive  how  the  damages  suffered  by  the 
owner  may  be  merely  nominal.  This  princi- 
ple Is  well  illustrated  in  the  cases  of  In  re 
Village  of  Olean  v.  Steyner,  135  N.  Y.  341,  82 
N.  E.  9,  17  L.  R.  A.  640,  Matter  of  Adams. 
141  N.  T.  297,  36  N.  E.  318.  and  Arnold  v. 
Hudson  R.  Ry.  Co.,  56  N.  Y.  661.  In  the  first 
case  last  above  referred  to  Mr.  Justice  Finch, 
in  speaking  for  the  New  York  Court  of  Ap- 
peals, sa.vs:  "The  commissioners,  therefore, 
could  only  award  to  the  owners  (of  the  prior 
easement)  the  value  of  the  public  easement 
taken,  deducting  therefrom  the  value  of  the 
private  easement,  which  already  encumbered 
the  property.  Matter  of  City  of  Brooklyn, 
73  N.  Y.  184.     It  Is  quite  evident  that  the 
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public  right  taken,  deducting  therefrom  the 
value  of  the  private  easement,  leaves  only  a 
nominal  Injury  bcause  the  added  burden  Is 
Itself  but  technical  and  nominal.  The  real 
burden  Is  In  no  manner  Increased  by  absorb- 
ing the  private  In  the  public  right,  or  sub- 
stituting the  latter  in  the  room  and  stead  of 
the  former,  since  as  burdens  on  the  land  they 
are  substantially  Identical."  See,  also,  Joyce 
on  Damages,  |  76.  If,  therefore,  we  attempt 
to  express  appellants'  damages  in  the  terms 
employed  by  the  New  York  Court  of  Appeals, 
It  Is  still  apparent  that  the  value  of  their  ease- 
ment— that  Is,  the  value  of  the  canals  and  the 
right  to  maintain  and  devote  them  to  the 
purposes  for  which  they  are  Intended — ^Is  Just 
as  great  after  the  enlargement  as  it  was  be- 
fore. Nor  is  it  apparent,  nor  probable,  that 
the  convenient  use  of  the  canals  will  be  im- 
paired to  any  appreciable  extent. 

[8]  But  It  Is  contended  that  appellants  are 
affected  In  the  control  of  the  canals  and  in 
making  repairs  If  any  are  necessary.  Such  a 
claim  is  always  possible  where  one  easement 
is  added  to  another,  and  where  a  use  becomes 
a  double.  Instead  of  a  single,  one.  This,  bow- 
ever.  Is  not  a  matter  for  which  substantial 
damages  can  be  allowed,  unless  the  acts  of 
interference  unduly  Interfere  with  a  present 
use  or  invade  a  substantial  right  which  Is 
recognized  as  possessing  substantial  value. 
In  this  case  all  respondent  Is  permitted  to  do 
Is  to  conduct  his  water  Into  the  canals,  and, 
after  It  flows  Into  them,  it  Is  placed  under 
the  exclusive  control  of  appellants,  and  all 
they  do  Is  to  turn  It  back  to  respondent  at 
the  point  he  desires  the  water  for  use.  For 
any  services  of  appellants  in  so  conducting 
his  water  respondent  must  pay  them  the 
reasonable  value.  In  making  repairs  re- 
spondent Is  given  no  special  right  to  enter 
the  canals,  but  is  compelled  to  pay  his  pro- 
portion of  the  cost  of  making  repairs.  Ap- 
pellants, therefore,  are  neither  unduly  inter- 
fered with  nor  hampered  In  their  control  of 
the  canals,  and  hence  cannot  be  Injured  or 
-damaged  in  that  regard. 

[I]  It  Is  further  contended  by  appellants' 
counsel  in  their  brief  that  by  the  decree  ap- 
pellants "are  to  be  deprived  of  their  right 
to  enlarge  (the  canals),  their  right  to  appro- 
priate additional  water,  their  right  to  sup- 
ply others  for  a  profit  to  the  extent  at 
least  that  plaintiff  occupies  their  canals, 
thus  transferring  these  identical  rights  which 
the  plalntifT  says  will  be  valuable  to  him 
from  the  defendants  who  have  them  to  the 
plaintiff  who  has  them  not."  By  what  is 
said  counsel  assume  that  appellants  had  an 
exclusive  vested  right  to  appropriate  the  wa- 
ter which  respondent  claims,  and  which  he 
intends  to  convey  through  the  canals.  In 
our  Judgment  this  assumption  is  not  tenable. 
While  appellants  no  doubt  had  the  right  to 
make  application  to  appropriate  additional 
unappropriated  waters  flowing  in  Provo  riv- 
er if  they  80  desired,  yet  they  had  no  better 


right  to  do  80  than  any  one  else  had,  in- 
cluding respondent  Such  a  right  was  one 
they  enjoyed  in  common  with  all  persons, 
and  the  first  applicant  who  has  complied 
with  the  law  relating  to  making  application 
for  the  appropriation  of  unappropriated  wa- 
ter obtains  a  prior  right  to  appropriate  the 
same.  Appellants  bad  made  no  application, 
and  hence  had  no  right  of  which  respondent 
could  have  deprived  them.  The  right  to 
make  an  application  to  appropriate  water  is 
neither  a  transferable  right  nor  subject  of 
sale,  and  hence  one  citizen  cannot  legally 
complain  because  another  has  made  a  prior 
application,  and  has  in  that  way  initiated  a 
prior  right  as  against  all  other  citizens.  If 
respondent  has  no  prior  right  to  appropriate 
the  surplus  waters  of  Provo  river,  then  ap- 
pellants may  make  application  therefor,  and 
establish  a  right  thereto  in  themselves.  If 
they  can  establish  such  a  right,  there  is 
nothing  in  the  decree  which  prevents  them 
from  enlarging  their  canals  at  any  time. 
Moreover,  the  decree  specially  provides  that 
in  enlar^ng  the  canals  the  irregularity  of 
their  banks  must  be  maintained.  This  con- 
dition was  imposed  upon  respondent  so  that 
appellants,  and  not  he,  should  enjoy  the 
benefits  of  the  wider  portions  of  the  canals 
in  case  they  desired  to  increase  the  capacity 
of  their  canals.  Here,  again,  appellants  are 
fully  protected.  In  either  view,  therefore, 
no  legal  right  of  appellants  In  or  to  any  wa- 
ter or  to  the  use  thereof,  or  to  make  applica- 
tion therefor,  or  to  the  enjoyment  of  any  ad- 
vantage they  may  have,  has  been  invaded, 
taken,  or  Impaired  by  respondent,  and  for 
these  reasons  appellants'  contentions  are  not 
tenable. 

[10]  The  contention  that  some  of  the  con- 
clusions of  law  are  erroneous,  even  if  con- 
ceded to  be  true,  is  not  of  controlling  Im- 
Itortance  in  view  of  the  findings.  In  our 
opinion  the  findings  are  supported  by  the 
evidence  and  the  Judgment  is  In  accordance 
with  the  material  findings  of  fact.  In  view 
of  this  the  mere  fact  that  some  of  the  con- 
clusions of  law  may  not  be  logically  correct 
cannot  affect  the  Judgment.  In  Davis  v. 
Baugh,  59  Cal.  676,  the  Supreme  Court  of 
California,  in  referring  to  this  subject,  says: 
"Where  some  of  the  'conclusions  of  law'  in 
a  decision  are  not  properly  drawn  from 
the  facts  found,  this  is  no  ground  for  re- 
versing the  Judgment  if  the  ultimate  conclu- 
sion upon  which  the  Judgment  rests  is  not 
erroneous  in  view  of  the  facts  found.  In 
such  a  case  the  minor  conclusions  are  at 
most  but  errors — erroneous  deductions  which 
do  not  Injure  the  party  complalniug  of 
them."  See,  also.  Miller  v.  Hicken,  92  Cal. 
229,  28  Pac.  839;  Spencer  v.  Duncan,  107 
Cal.  423,  40  Pac.  549. 

In  concluding  this  opinion,  we  desire  to 
make  it  clear  that  by  what  we  have  said 
we  do  not  mean  that  in  making  applicn- 
tlons  for  the  enlargement  of  ditches. or  ca- 
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nals  pursuant  to  section  12S8x22  substantial 
damages  may  not  be  recovered,  although  the 
owner  of  the  canal  or  ditch  Is  not  deprived 
of  the  use  thereof.  What  we  mean  Is  that 
In  this  case  nothing  Is  made  to  appear  upon 
which  a  finding  or  judgment  for  substantial 
damages  can  rest.  Each  case,  under  said 
section,  must  be  determined  In  accordance 
with  Its  own  facts  and  circumstances.  No 
bard  and  fast  rule  can  be  laid  down  rela- 
tive to  the  question  of  damages  that  should 
be  allowed  In  all  cases.  It  can  be  said,  Vow- 
ever,  that,  where  the  case  clearly  falls  wiihln 
the  principles  laid  down  by  the  Supreme 
Court  of  the  United  States  and  the  state 
courts  to  which  we  have  referred,  then  only 
nominal  damages  are  recoverable  because 
the  Injury  Is  merely  such.  Xor  do  we  wish 
to  be  understood  as  holding  that  an  appli- 
cant under  section  1288x22  may,  by,  giving 
a  bond,  postpone  the  payment  of  any  damage 
which  is  a  proper  element  to  be  considered 
in  fixing  damages.  Such  has  not  been  done 
in  this  case.  What  we  mean  to  say  with  re- 
gard to  the  bond  is  that  the  court  has  pro- 
tected appellants  against  all  future  con- 
tingencies which  might  result  in  damages. 
Whether  the  court  had  the  power  to  do  this 
without  the  consent  of  the  applicant  we  do 
not  consider  in  view  that  be  is  satisfled. 

We  are  clearly  of  the  opinion  that  ap- 
pellants* use  of  their  canals  will  be  the  same 
after  the  enlargement  thereof  as  before, 
and  that  they  have  not  shown  wherein  they 
will  suffer  inconvenience,  injury,  or  damage 
to  any  extent,  and  hence  the  judgment  ought 
to  be,  and  It  accordingly  is,  affirmed,  with 
costs  to  respondent. 

MoCARTY,  J.,  concurs. 

STRAUP,  J.  I  dissent.  My  principal  rea- 
sons therefor  are  stated  in  my  dissenting 
opinion  in  the  case  of  Salt  Lalse  City  v. 
East  Jordan  Irrigation  Company,  infra,  also 
Just  decided. 


SALT  tiAKE  CITT  v.  EAST  JORDAN  IRR. 

CO. 

(Supreme  Court  of  Utah.    Dec.  26,  1911.) 

1.  Eminent  Domain  (f  28*)— Public  Usb— 

What  Constitutes. 

A  city  instituted  a  proceedine  under  Comp. 
Laws  1907,  §  1288x22,  to  obtain  a  right  to 
enlarge  an  irrigating  canal  owned  by  an  irriga- 
tion company  for  the  purpose  of  conveying 
water  from  a  river  for  the  use  of  its  inhabit- 
ants. The  dty  already  bad  a  canal  of  its  own 
from  the  river  in  question,  but,  by  reason  of 
tbo  canal  of  the  irrigation  company  being  on 
a  higliier  elevation,  it  would  be  more  advanta- 
geous to  the  city  to  convey  Its  water  through 
such  canal.  Held,  that  the  use  which  the  city 
sought  to  mal(e  of  the  canal  when  enlarged  was 
a  public  u?e.t 

[Ed.    Note. — For   other   cases,    see   Eminent 
Domain,  Cent.  Dig.  f  75;   Dec.  Dig.  f  28.*] 


2.  Eminent  Domain  (S  2*)— Acts  Consti- 
tutino  Exercise  op  Poweb. 

A  proceeding  under  Comp.  Laws  1907,  ( 
1288x22,  to  obtain  the  right  to  enlarge  an  ir- 
rii;atiun  canal  of  another,  is  controlled  by  the 
principles  involved  in  the  exercise  of  the  right 
of  eminent  domain. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  {§  3-12;  Dec.  Dig.  {  2.*] 

3.  Eminent  Domain  (§  71*)— Compensatiow 

— Constitutional  Pbovisions. 

The  provision  of  Comp.  I^aws  1907.  I!  12S8- 
x22,  that  where  any  person  or  corporation  de- 
sires to  convey  water  for  any  beneficial  pur- 
pose, and  there  is  an  existing  canal  that  can 
be  enlarged  to  convey  the  required  quantity  of 
water,  such  person  or  corporation  may  en- 
large such  canal  by  compensating  the  owner 
of  tile  canal  for  any  damage  caused  by  tiie 
enlargement,  complies  with  Const,  art.  1,  §  22, 
requiring  just  compensation  to  be  made  when 
private  property  is  taken  or  damaged  for  pub- 
lic use. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §{  180-187;   Dec.  Dig.  §  71.*] 

4.  Eminent  Domain  (§§  97,  126*)— Compen- 
sation— Measure  and  Amount — Elements. 

In  a  proceeding  by  a  city  under  Comp. 
Laws  1907,  |  1288x22,  to  obtain  the  right  to 
enlarge  an  irrigation  canal  owned  by  an  ir- 
rigation company  to  carry  water  of  the  city, 
the  measure  of  damages  is  the  decrease  in 
value  of  the  canal  for  canal  purposes  caused 
by  the  enlargement,  and  by  the  joint  use  by 
the  city  and  the  company,  and  the  benefit  de- 
rived by  the  city  from  such  use  does  not  con- 
stitute an  element  of  damage  sustained  by  the 
company. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Dec.  Dig.  |§  97,  126.*] 

5.  Eminent  Domain  (§  97*)— Compensation 
—When  Fbopebtt  "Taken"  ob  "Damag- 
ed." 

Where  an  owner  continues  in  the  use  and 
enjoyment  of  his  property  and  property  rights 
after  the  completion  of  a  public  improvement 
to  the  same  extent  and  for  the  same  purpose 
as  before,  his  property  has  not  been  "taken" 
within  Const,  art.  1,  §  22,  providing  that  pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  use  without  compensation,  and  it 
cannot  be  "damaged"  within  that  provision  ex- 
cept by  the  invasion  of  a  theoretical  legal  right. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  15ec.  Dig.  }  97.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1812-1820;  vol.  8,  pp.  7C25,  7026, 
0851-0803,  7813.] 

0.  Eminent  Domain  (|  97*)— Irrigation  Ca- 
nals—Enlargement— Damages. 

In  a  proceeding  by  a  city  under  Comp. 
Laws  1907,  }  1288x22,  to  obtain  the  right  to 
enlarge  an  irrigation  canal  owned  by  an  ir- 
rigation company  to  carry  water  of  the  city, 
the  company  is  entitled  to  any  damages  sus- 
tained by  the  corporate  entity  by  the  temporary 
interference  with  the  distribution  of  water  by 
defendant  caused  by  the  work  of  enlargement, 
but  is  not  entitled  to  recover  for  damages 
sustained  by  the  individual  users  of  water 
through  such  temporary  interference,  although 
they  may  be  stockholders  of  the  corporation. 
[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Dec.  Dig.  {  97.*] 

7.  Eminent  Domain  (|  149*)— Compensation 
— Nominal  Damages— When  Pboper. 

In  a  proceeding  under  Comp.  Laws  1907,  { 
1288x22,  to  obtain  the  right  to  enlarge  an  ir- 
rigation canal  of  another  to  carry  water  of 
the  plaintiff,  if  the  canal  owner  is  to  continue 
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in  poggession  and  use  of  the  cabal  after  the 
proponed  improvements  the  same  as  before, 
and  no  part  of  hia  property  is  actually  taken, 
and  there  are  no  additional  costs  or  expenses 
incurred  in  either  the  use  or  maintenance  of 
the  canal  by  reason  of  the  improvement,  he 
can  recover  only  nominal  damages. 

[Ed.   Note.— For   other   cases,    s^   Eminent 
Domain,  Cent.  Vlg.  §{  327-331,  401 ;   Dec.  Dig. 
I  14».»] 
8.  Eminent  Domain  (|  97*)— Compensation 

— Taking  Water  RionTS— Elements. 

In  a  proceeding  under  Comp.  Laws  1907, 
I  12S8x22,  to  obtain  the  right  to  enlarge  an 
irrigation  canal  of  another  to  carry  water  of 
plaintiff,  the  canal  owner  is  entitled  to  recover 
damages  for  any  land  actually  talien  for  any 
diverting  appliances  interfered  with  or  aflfeot- 
ed,  so  as  to  require  them  to  be  changed,  by 
reason  of  the  enlargement,  for  temporary  in- 
terference with  the  distribution  of  water,  for 
the  use  by  the  applicant  of  portions  of  the 
canal  which  are  wider  than  are  required  by 
the  owner,  if  such  wider  portions  have  any 
substantial  value,  and  for  the  decrease  in  the 
value  of  the  canal  by  reason  of  the  enlarge- 
ment and  use  by  applicant. 

(Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Dec.  Dig.  g  97.*] 

Straup,  J.,  dissenting. 

Appeal  from  District  Conrt,  Salt  Lake 
County ;   M.  L.  Ritchie,  Judge. 

Proceeding  by  Salt  Lalte  City  against  the 
East  Jordan  Irrigation  Company  to  obtain 
the  right  to  enlarge  an  irrigation  canal  own- 
ed by  defendant.  From  the  judgment  the 
parties  bring  cross-appeals.  Reversed  and 
remanded,  with  directions. 

F.  S.  Richards  and  Ogden  Biles,  for  appel- 
lant Rawlins,  Ray  &  Rawlins,  for  respond- 
eat 

FRICK,  C.  J.  This  proceeding  was  In- 
stituted by  appellant,  a  municipal  corpora- 
tion, against  respondent  a  corporation  or- 
ganized for  the  purpose  of  distributing  wa- 
ter for  Irrigation  and  other  beneficial  pur- 
poses, to  condemn,  or,  rather,  to  obtain  the 
right  to  enlarge  an  Irrigating  canal,  owned 
by  resiMudent  The  proceeding  Is  based  on 
Comp.  Laws  Utah  1907,  i  1288x22,  which 
reads  as  follows:  "When  any  person,  cor- 
poration, or  association  desires  to  convey 
water  for  Irrigation  or  for  any  other  benefi- 
cial purpose,  and  there  Is  a  canal  or  ditch 
already  constructed  that  can  be  enlarged  to 
convey  the  required  quantity  of  water,  then 
such  person,  corporation,  or  association,  or 
the  owner  or  owners  of  the  land  through 
which  a  new  canal  or  ditch  would  have  to 
be  constructed  to  convey  the  quantity  of 
water  necessary,  shall  have  the  right  to  en- 
large said  canal  or  ditch  already  construct- 
ed, by  compensating  the  owner  of  the  canal 
or  ditch  to  be  enlarged,  for  the  damage,  if 
any.  can.sed  by  said  enlargement;  provided, 
that  said  enlargement  shall  be  done  at  any 
time  from  the  1st  day  of  October  to  the  1st 
day  of  March,  or  at  any  other  time  that  may 
be  agreed  upon  with  the  owner  of  said  canal 


or  ditch."  A  great  mass  of  evidence  was 
adduced  at  the  trial  and  Is  preserved  In  a 
bill  of  exceptions,  much  of  which,  however, 
we  deem  entirely  immaterial. 

The  controlling  facts,  briefly  stated,  are 
In  substance  as  follows: 

The  respondent  owns  and  uses,  and  for 
more  than  30  years  has  owned  and  used,  an 
Irrigating  canal,  the  head  or  intake  of  which 
Is  in  Jordan  river  near  Its  source,  which  Is 
in  the  north  end  of  Utah  Lake.  The  canal 
thence  extends  In  a  northerly  direction  a 
distance  of  about  19  miles  through  Salt 
Lake  valley  to  what  Is  known  as  Little  Cot- 
tonwood creek.  The  capacity  of  the  canal  is 
170  cubic  feet  of  water  per  second,  and  has 
been  and  Is  used  to  convey  that  amount  of 
water  from  the  Jordan  river  to  landowners 
for  irrigation  and  domestic  purposes.  The 
landowners  aforesaid  are  stockholders  of  re- 
spondent, which  Is  a  corporation  of  this  state 
having  a  capital  stock  of  $200,000  divided 
Into  8,000  shares  of  the  par  value  of  |25 
each.  The  appellant  owns  1,600  shares,  one- 
fifth  of  the  capital  stock  aforesaid,  and  the 
other  four-fifths  is  owned  by  about  375  stock- 
holders who  are  the  landowners  aforesaid 
and  the  water  users  under  the  canal.  Ap- 
pellant is  also  the  owner  of  a  canal,  which, 
for  convenience,  will  hereafter  be  called  city 
canal,  which  was  constructed  at  about  the 
time  when  respondent's  canal  was  construct- 
ed. The  head  or  Intake  of  the  city  canal  In 
likewise  in  the  Jordan  river,  but  at  a  point 
considerably  farther  down  said  stream,  so 
that  the  intake  of  the  city  canal  Is  50  feet 
lower  In  elevation  than  the  intake  of  respond- 
ent's canal.  The  city  canal  Is  about  29  miles 
In  length,  and  was  constructed  to  convey  wa- 
ter from  Its  Intake  in  Jordan  river  to  the  In- 
habitants of  Salt  Lake  City  for  Irrigation, 
sprinkling  streets,  and  other  purposes,  not 
including  culinary  use,  since  the  water  Is 
not  potable.  If  the  water  as  conveyed 
through  the  city  canal  can  be  conveyed  to 
Salt  Lake  City  through  respondent's  canal 
when  enlarged  and  extended  as  contemplat- 
ed, then  the  water  conveyed  therein  could 
be  delivered  to  the  city  Inhabitants  at  an 
elevation  of  80  feet  higher  than  this  can  be 
done  from  the  city  canal,  the  elevation  of 
which  Is  too  low  to  make  It  possible  to  de- 
liver water  through  It  to  a  large  number  of 
the  93,000  Inhabitante  of  Salt  Lake  City. 
The  principal  object  of  appellant  In  seeking 
to  obtain  the  right  to  enlarge  respondent's 
canal  from  its  present  capacity  of  170  to  320 
cubic  feet  per  second  and  to  construct  an 
extension  thereto  is  to  enable  It  to  make  an 
exchange  of  the  unpotable  for  potable  wa- 
ter, and  to  meet  the  needs  and  requirements 
of  a  large  number  of  the  Inhabitants  afore- 
said for  a  better  water  supply.  It  also  ap- 
pears that  respondent's  canal  Is  constructed 
"along  the  highest  possible  contour  grade  at 
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which  It  was  possible  to  divert  water  by 
gravity  from  Jordan  river";  that  the  caaal 
Is  constructed  over  some  ravines  and  gulches 
and  through  some  ridges  and  uneven  sur- 
faces, so  that  In  constructing  It  fills  and  cuts 
•were  necessary,  and  Its  original  cost  of  con- 
struction amounted  to  about  $300,000,  and 
through  which  water  Is  supplied  to  Irrigate 
and  cultivate  about  16,000  acres  of  land,  all 
of  which  by  the  use  of  water  conveyed  as 
aforesaid  has  been  redeemed  from  a  barren 
state;  tbat  to  supply  the  needs  of  the  water 
users  along  the  canal  many  headgates  or 
diverting  appliances  are  necessary  to  divert 
the  water  from  the  main  canal  into  lateral 
ditches  for  distribution ;  that  many  of  tbeae 
diverting  appliances  are  used  all  the  year, 
while  others  are  used  only  during  the  irri- 
gating season,  or  about  one-half  of  the  year. 
The  canal  is  constructed  through  practically 
worthless  land,  the  title  to  which,  except  a 
small  portion,  is  not  in  respondent.  It  was 
also  shown  that,  while  the  carrying  capacity 
of  respondent's  canal  is  only  170  cubic  feet 
of  water  per  second  at  its  narrowest  points, 
yet  tbat,  at  numerous  places  throughout  its 
length  its  capacity  is  much  in  excess  thereof 
by  reason  of  the  irregularity  of  its  banks. 
The  evidence  also  shows  that  respondent 
for  a  distance  of  about  IVi  miles  owns  the 
land  upon  which  its  canal  is  located,  and 
that  the  land  is  of  very  little,  if  of  any, 
value,  that  the  remaining  portions  of  the 
canal  was  constructed  on  public  domain  over 
which  respondent  obtained  the  right  to  con- 
struct and  has  the  right  to  maintain  it,  and 
that  the  title  to  no  part  of  said  land  is  in 
respondent. 

Before  entering  upon  the  trial,  the  court 
found  that  the  u.se  appellant  proposed  to 
make  of  respondent's  canal  was  a  public  use; 
that  the  proposed  enlargement  of  the  canal 
was  necessary,  and  upon  such  findings,  and 
in  connection  with  the  judgment  for  dam- 
ages, the  court  entered  a  decree  in  conformi- 
ty with  the  statutes  of  this  state  awarding 
appellant  the  right  to  enter  upon  and  en- 
large the  canal.  The  case  in  so  far  as  dam- 
ages were  concerned  was  tried  to  a  Jury. 
The  jury  under  the  instructions  of  the  court 
found  that  by  the  enlargement  of  the  canal, 
for  the  reasons  which  will  hereafter  more 
fully  appear,  respondent  would  suffer  or 
sustain  damages  in  the  sum  of  $75,000.  The 
court  entered  judgment  upon  the  verdict, 
and  the  appellant  has  appealed  from  the 
judgment  for  damages,  while  respondent  has 
also  taken  a  cross-appeal  from  that  portion 
of  the  judgment  or  decree  declaring  the  pub- 
lic use  and  necessity  of  the  enlargement  of 
the  canal,  and  also  challenges  appellant's 
right  to  make  said  enlargement  under  the 
statute  we  have  quoted,  the  validity  of  which 
is  assailed.  Respondent  on  its  cross-appeal 
also  insists  that  the  court's  rulings  and  In- 
structions with  respect  to  the  measure  of 
damages  are  erroneous. 


The  tlieory  upon  which  the  question  of 
damages  was  tried  and  submitted  by  the 
court  is  perhaps  best  reflected  from  six  spe- 
cial findings  which  were  submitted  for  an- 
swer and  were  answered  by  the  jury.  We 
shall  not  state  those  questions  and  answers 
in  the  order  in  which  they  were  submitted 
and  answered,  but  in  the  interest  of  clear- 
ness we  shall  place  those  which  are  in  favor 
of  appellant  in  one  group  and  those  In  favor 
of  respondent  in  another  group. 

Those  in  the  first  group  are  as  follows: 

"(1)  Win  the  enlargement  of  the  East  Jor- 
dan canal,  in  the  manner  proposed  by  the 
plaintiff,  impair  or  damage  said  canal  as  a 
means  of  diverting,  conveying,  and  deliver- 
ing water  for  irrigation  purposes  by  the  de- 
fendant?''    Answer:    "Xo." 

"(4)  Will  plaintiff,  Salt  Lake  City,  have 
sufilcient  water  in  said  East  Jordan  canal, 
after  its  enlargement  as  proposed  by  the 
plaintiff,  to  compensate  for  the  loss  by 
evaporation  and  seepage  to  the  defendant 
from  its  amount  or  share  of  the  water?' 
Answer:    "Yes." 

"(5)  If  the  plaintiff  shall  deepen  the  East 
Jordan  canal  one  foot,  as  proposed  by  the 
plaintiff  in  this  case,  can  the  defendant  then 
divert,  convey,  and  distribute  every  quantity 
of  water  which  the  defendant  has  hitherto 
for  all  purposes  diverted,  conveyed,  and 
distributed  through  said  canal?"  Answer: 
"Yes." 

"(C)  If  the  plaintiff  shall  enlarge  the  said 
East  Jordan  canal  to  the  extent  and  in  the 
manner  proposed  by  the  plaintiff  in  this 
case,  will  such  enlargement  Injure  or  damage 
the  usableness  of  said  canal  to  effectually 
divert,  convey,  and  distribute  every  quan- 
tity of  water  which  the  defendant  ttas  here- 
tofore diverted,  conveyed,  and  distributed 
through  said  canal?"    Answer:   "No." 

Those  In  the  second  group  are  the  fol- 
lowing: 

"(2)  Will  the  enlargement  of  the  East  Jor- 
dan canal.  In  the  manner  proposed  by  the 
plaintiff,  impair  or  damage  said  canal  as  a 
means  for  diverting,  conveying,  and  deliver- 
ing water  for  culinary  and  other  domestic 
purposes  by  the  defendant?"    Answer:  "Yes." 

"If  you  answer  'Yes'  to  this  question, 
state  how  much  in  dollars  and  cents  the 
damage  for  such  Impairment  will  be."  Aji- 
swer:  "Twenty-five  thousand  ($25,000)  dol- 
lars." 

"(3)  "VVill  the  entrance  and  occupancy  of 
defendant's  right  of  way  In  said  East  Jor- 
dan canal,  as  proposed  by  the  plaintiff,  in- 
terfere with  said  right  of  way  so  as  to  pre- 
vent the  defendant  from  diverting,  oonvey- 
ing,  and  delivering  water  to  the  water  users, 
under  said  canal,  as  certainly  and  effectu- 
ally as  it  now  does?"    Answer:   "Yes." 

"If  you  answer  'Yes'  to  this  question, 
state  how  much  In  dollars  and  cents  the 
damage  for  such  Interference  will  be."  An- 
swer:  "Fifty  thousand  ($50,000)  dollars." 


Digitized  by 


Google 


Utah) 


SALT  LAKE  CITY  v.  EAST  JORDAN  IRR.  CO. 


695 


In  connection  with  the  foregoing  qnestlons 
the  court  also  gave  the  Jitry  a  large  number 
of  Instmctlons,  about  all  of  which  are  ex- 
cepted to  by  appellant's  counsel,  and  which 
exceptions  are -now  insisted  upon.  For  the 
purposes  of  this  decision  we  do  not  deem 
It  necessary,  however,  to  set  forth  more  than 
one  of  the  many  Instructions  excepted  to  as 
aforesaid,  which  one  reads  as  follows:  "(4) 
The  jury  are  Instructed  that  in  determining 
what  is  just  compensation  they  may  include 
consideration  of  every  element  of  usefulness 
or  advantage  in  that  property  if  It  pos- 
sesses advantages  of  location  or  availability 
for  any  useful  purpose  whatever.  All  these 
belong  to  the  owner,  and  are  to  be  consider- 
ed in  estimating  the  usable  value  of  the 
property.  Ton  are  to  consider  the  location 
and  elevation  of  the  property,  the  con- 
venience or  inconvenience  of  It  with  refer- 
ence to  the  source  of  water  supply,  the  width 
and  character  of  the  right  of  way,  the  ex- 
isting capacity  of  the  cannl  to  cari-y  water. 
Its  advantages  or  disadvantages  as  to  the 
point  of  destination  to  which  water  may  be 
delivered  through  it ;  in  fact,  in  determining 
the  usable  value  of  the  canal,  everything 
which  enhances  such  value  or  depreciates  Its 
worth  should  be  taken  into  consideration." 
We  remark  that  the  charge  of  the  court  as 
a  whole  very  closely  follows  the  theory  upon 
which  charges  In  condemnation  proceedings 
where  property  is  taken  and  damaged  are 
usually  based.  At  this  point  it  Is  convenient 
to  dispose  of  at  least  two  of  respondent's 
claims  which  arise  upon  its  eross-api>eal, 
namely:  (1)  The  validity  of  section  1288x22, 
supra ;  and  (2)  whether  the  proposed  en- 
largement of  respondent's  canal  Is  for  a 
public  purpose,  and  whether  such  enlarge- 
ment Is  necessary  in  order  to  permit  ap- 
pellant to  supply  the  needs  for  water  of  at 
least  a  considerable  portion  of  its  inhab- 
itants. 

[1]  In  view  of  what  Is  said  by  this  court 
in  Nash  v.  Clark,  27  Utah,  158,  75  Pac.  371, 
1  L.  R.  A.  (N.  S.)  208,  101  Am.  St.  Rep.  953, 
1  Ann.  Cas.  300,  the  use  that  appellant 
seeks  to  make  of  the  canal  when  enlarged  Is 
certainly  a  public  use. 

[2]  The  proceeding  which  we  are  now  re- 
viewing, while  ostensibly  based  upon  sec- 
tion 1288x22,  supra,  are,  nevertheless,  con- 
trolled by  the  principles  Involved  in  the  ex- 
ercise of  the  right  of  eminent  domain,  and 
what  is  said  in  said  section  must  likewise  be 
viewed  and  considered  in  the  light  of  the 
principles  aforesaid. 

[3]  The  contention  of  respondent's  counsel, 
therefore,  that  section  1288x22,  supra.  Is 
unconstitutional  because  It  does  not  provide 
for  making  the  compensation  contemplated 
by  the  Constitution  of  this  state  for  taking 
or  damaging  private  property  for  public  use, 
is  to  our  minds  clearly  untenable.  The  sec- 
tion In  terms  provides  for  making  compensa- 
tion "to  the  owner  of  the  canal  or  ditch  to 


be  enlarged,  for  damages.  If  any,  caused  by 
said  enlargement."  What  more  does  the 
Constitution  of  this  state  contemplate  or 
require?  All  that  that  Instrument  forbids 
Is  that  "private  property  shall  not  be  taken 
or  damaged  for  public  use  without  Just  com- 
pensation." Article  1.  i  22.  No  attempt  is 
made  in  section  1288x22,  supra,  to  sanction 
what  the  Constitution  forbids,  and  hence  It 
Is  clearly  not  an  invasion  of  that  instrument. 

The  contention  that  no  necessity  for  en- 
larging the  canal  is  shown  requires  no  spe- 
cial comment.  We  think  the  evidence  is 
ample  to  support  the  court's  finding  and  de- 
cree upon  that  subject. 

[4]  We  will  now  proceed  to  a  considera- 
tion of  the  principal  question  arising  uiion 
appellant's  appeal,  namely:  What  is  the 
measure  of  damages  that  should  prevail  in 
proceedings  of  this  kind?  In  other  words, 
what  rule  should  be  adopted  In  ascertaining 
and  determining  the  "just  compensation"  re- 
quired by  the  Constitution  to  be  made  to 
the  owner  of  the  canal  which  Is  sought  to  be 
enlarged?  Upon  this  question  counsel  for 
the  respective  parties  are  hopelessly  at  va- 
riance. With  respect  to  the  measure  of  com- 
pensation that  should  control  in  this  pro- 
ceeding, counsel  for  appellant  In  their  brief 
say:  "We  contend  that  the  measure  of  com- 
pensation Is  the  amount  of  decrease,  if  any, 
in  the  value  of  the  use  of  the  East  Jordan 
canal  for  canal  purposes,  tchich  shall  he 
caused  by  the  enlargement  thereof  hy  the 
city  for  its  purposes;  the  use  by  the  city 
for  Its  purposes  being  exercised  Jointly  with 
the  use  of  the  respondent  company  for  Its 
said  canal  purposes."  The  nearest  that  we 
can  arrive  at  the  theory  of  counsel  for  re- 
spondent, when  expressed  in  their  own  lan- 
guage, is  gleaned  from  an  objection  they  in- 
terposed at  the  trial,  in  which,  among  other 
things,  they  said:  "The  plaintiff  (appellant), 
under  no  rule  of  law,  is  entitled  to  a  decree 
or  order  of  court  authorizing  It  to  take 
possession  of  our  property  and  change  its 
character  and  reconstruct  it,  unless  it  take 
our  entire  property  and  pay  therefor."  The 
contention  of  counsel  for  resiMudent,  in  ef- 
fect, is  that  to  enter  uiwn  Its  canal  and 
to  enlarge,  and  use  It  as  contemplated, 
amounts  to  a  taking  of  Its  property  which 
cannot  be  done  without  paying  the  value 
thereof.  If  this  be  not  done,  they  contend 
then  the  constitutional  provision  with  re- 
gard to  making  "Just  compensation"  Is  dis- 
regarded. The  contention  stated  In  another 
form  is  that.  If  api)ellant  Is  permitted  to 
enlarge  respondent's  canal  and  to  use  It, 
then  appellant  Is  obtaining  a  right  of  very 
great  value  to  It,  and  therefore,  expressing 
It  In  counsel's  own  language,  when  "reduced 
to  plain  English,  the  proposition  Is  this, 
that  whatever  the  city  and  the  public  gain 
by  this  proceeding  the  East  Jordan  Irriga- 
tion Company  (respondent)  must  of  ne(»s- 
slty   lose."     We   think   that  the   fallacy  of 
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counsel's  whole  argument  Is  practically  out- 
lined In  the  assumption  contained  in  the 
foregoing  statement,  namely,  that  respondent 
necessarily  loses  and  is  entitled  to  receive 
compensation  for  what  appellant  gains  by 
the  enlargement  and  use  of  the  canal.  We 
have  had  occasion  to  consider  the  proposition 
involved  in  the  foregoing  statement  in  the 
recent  case  of  Tanner  v.  Provo,  etc..  Canal 
Co.,  121  Pac.  584.  not  yet  officially  reported, 
and  we  refer  counsel  to  the  authorities  we 
cited  in  that  case.  Vfe  shall  therefore  do 
no  more  now  than  to  point  out  the  difFerence 
between  the  facts  in  this  case  and  those  in 
that  one,  and  enlarge  somewhat  upon  the 
reasons  why  we  think  that  the  theory  of 
counsel  for  appellant  respecting  the  meas- 
ure of  compensation  is  in  the  main  correct, 
and  why,  upon  the  other  hand,  we  are  of  the 
opinion  that  the  legal  propositions  advanced 
by  respondent's  counsel  are  untenable. 

[5]  All  of  respondent's  contentions  that  its 
property  may  not  be  taken  or  damaged,  or 
any  of  Its  property  rights  Invaded  and  cur- 
tailed without  making  Just  compensation 
therefor,  are  conceded.  Is  It  not  manifest, 
however,  that  where  the  owner  continues 
the  use  and  enjoyment  of  his  property  and 
property  rights  to  the  same  extent  and  for 
the  same  purposes  after  the  contemplated 
change  is  made  as  he  did  before,  then,  to  say 
the  least,  his  property  is  not  taken  from 
hira,  and  may  not  have  been  injured  or  dam- 
aged, except  by  the  Invasion  of  a  theoretical 
legal  right?  Assuming,  for  the  purpose  of 
illustration,  that  respondent  has  acquired 
an  easement  consisting  of  a  right  of  pas- 
sage over  lands,  which  passageway  it  could 
extend  at  will  limited  only  by  its  necessities ; 
that  this  easement  was  obtained  as  a  passage 
or  footway  for  Its  employ^  consisting  of 
several  thousand  young  men  who  are  engag- 
ed in  transporting  and  delivering  on  foot  to 
resiwndent's  customers  who  live  along  the 
passageway  fruit  of  all  kinds  produced  and 
done  up  In  small  packages  by  respondent; 
that,  while  the  right  of  way  itself  is  not 
specially  limited,  yet  that  the  footpath  used 
by  the  young  men  had  to  be  specially  pre- 
pared for  use  and  at  most  places  was  pre- 
pared only  wide  enough  to  permit  one  man 
to  pass  at  a  time  with  sufficient  places  for 
turnouts  for  the  men  going  in  opposite  di- 
rections to  pass  one  another  and  for  side 
paths  to  reach  the  several  fruit  users  living 
along  the  passageway ;  that  respondent  had 
at  great  expense  prepared  the  footway,  and 
that  It  answered  every  purpose  necessary 
to  transport  and  deliver  the  packages  of 
fruit  to  the  users  thereof;  that  appellant 
was  engaged  in  a  like  business,  and,  to  ex- 
tend the  same.  Is  entitled  to  exercise  the 
right  of  eminent  domain  ;  that  appellant  has 
a  great  number  of  customers  who  live  be- 
yond the  end  of  respondent's  footway,  and 
apjiellant  as  a  means  of  serving  such  cus- 
tomers can   make   use  of  the   footway   by 


enlarging  it;  that  such  enlargement  can  be 
made,  and,  after  it  Is  made,  can  be  used 
by  both  appellant  and  respondent  without 
the  use  by  one  Interfering  with  the  use  of  it 
by  the  other ;  that  the  young  men  employed 
by  the  respondent  can  pass  over  the  foot- 
way in  either  direction  and  from  the  foot- 
way on  to  the  diverting  pattis  and  from 
them  back  again  onto  the  main  footway  with- 
out being  hindered,  molested,  or  interfered 
with  in  any  way  or  to  any  extent  by  ap- 
pellant's men  similarly  engaged ;  that,  while 
the  number  of  men  and  the  packages  de- 
livered by  them  may  decrease  at  times,  yet 
neither  the  one  nor  the  other  can  ever  in- 
crease, and  respondent  can  neither  now  nor 
hereafter  require  a  greater  footway  than 
the  one  prepared  for  and  in  use  by  its  men 
as  aforesaid — assume  that  the  foregoing  cor- 
rectly reflects  the  conditions  that  prevail 
with  respect  to  respondent's  and  appellant's 
use  of  the  footpath,  how  can  It  be  con- 
tended that  appellant  has  taken  ar  deprived, 
or  is  about  to  deprive,  respondent  of  any 
property,  proj)erty  right,  or  any  other  tiling 
possessing  a  substantial  value?  Nor,  under 
such  circumstances,  can  it  be  said  that  re- 
spondent would  be  interfered  with  in  its 
use  and  enjoyment  of  its  property  and  prop- 
erty rights.  Now,  in  what  way  does  appel- 
lant's proposed  enlargement  and  use  of  re- 
spondent's canal  dlCFer  from  the  supposed 
enlargement,  enjoyment,  and  use  of  the  sup- 
posed footway?  Assume  that  each  cubic 
foot  of  water  represents  a  man  with  a 
package  of  fruit,  and  there  is  no  essential 
difference.  Respondent's  and  appellant's  men 
would,  of  course,  retain  their  Identity  while 
their  water  might  mingle  In  passing  down 
the  canal,  and  that  would  be  the  only  dif- 
ference. Whenever  and  wherever  res|>ondent 
desires  to  divert  a  portion  of  its  water  into 
a  lateral  ditch  for  use  by  some  individual 
user  this  can  apparen&y  be  accomplished 
Just  as  well  after  the  canal  is  enlarged  as 
It  can  now  be.  But,  if  this  should  not  be 
true,  then  whatever  damage  respondent  can 
show  that  it  directly  sustained  In  that  re- 
gard Is  an  element  to  be  considered  and 
adjusted  before  i)ermittlng  the  enlargement 
and  use  of  the  canal  by  appellant. 

Let  us  present  another  illustration.  As- 
sume that  A.  owns  an  easement  consisting 
of  a  passageway  over  lands  owned  by  an- 
other, which  passageway  A.  uses  for  a  spe- 
cial and  limited  purpose,  and  can  use  It 
for  no  other.  Assume  further  that  B.  Is 
the  only  person  who  can  also  use  A.*s  ease- 
ment for  a  similar  purpose,  which  \iae 
constitutes  a  public  use.  B.  now  seeks  to 
condemn  the  right  to  use  the  passageway 
Jointly  with  A.,  and,  If  B.'s  application  is 
allowed,  his  use  of  tlie  passageway  will  in 
no  way  Interfere  with  A.'s  use  thereof,  but 
both  can  use  it  and  serve  a  public  purpose 
without  Interfering  with  each  other.  If  this 
be  permitted.  It  may  be  that  B.  is  manifestly 
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beneflted,  but.  If  so,  does  it  follow  that  A.  Is 
Injured  or  damaged  to  the  same  extent  that 
B.  Is  benefited?  In  other  words,  has  A.  lost 
what  B.  and  the  public  hare  gained?  There 
is,  there  can  be,  but  one  answer  to  the 
proposition.  From  the  foregoing  Is  It  not 
manifest  that  counsel's  contention  that  what- 
ever Is  gained  by  appellant  in  being  per- 
mitted to  enlarge  the  canal  mast  necessarily 
be  a  corresponding  loss  to  respondent  is 
thoroughly  groundless  and  fallacious?  As 
a  further  illustration  of  counsel's  fallacious 
reasoning,  it  may  be  said  that  such  a  result 
does  not  follow,  even  where  the  property  is 
actually  appropriated  by  the  exercise  of  the 
right  of  eminent  domain  under  ordinary 
circumstances.  A  strip  of  land  of  but  small 
value  to  the  owner  may  be  condemned,  and 
the  condemnor  may  realize  from  it  by  the 
use  he  puts  it  to  $100  for  every  dollar  he 
pays  to  the  owner,  and  yet  the  condemnor's 
gain  is  in  no  sense  a  loss  to  the  original 
owner  of  the  land  from  whom  it  was  taken, 
nor  is  he  entitled  to  profit  thereby. 

[8]  The  foregoing  remarks  apply,  however, 
only  to  the  enlargement  and  joint  use  of  the 
canal  by  appellant  and  respondent.  In  con- 
nection with  said  enlargement  and  use  there 
are  some  special  features  involved  in  this 
proceeding,  which,  to  some  extent  at  least, 
are  reflected  by  special  findings  numbered  2 
and  3.  Finding  No.  2  is  based  upon  the 
evidence  that  in  enlarging  the  canal  the 
appellant  will  at  least  temporarily  interfere 
with  the  distribution  of  water  "for  culinary 
and  other  domestic  purposes."  The  difficulty 
in  this  regard  Is  not  so  much  with  the  find- 
ings as  it  is  with  the  admission  of  the  evi- 
dence upon  which  the  finding  is  based.  In 
so  far  as  the  evidence  shows  that  respondent 
will  be  Injured  or  will  suffer  damages  by 
appellant's  entering  and  enlarging  the  canal, 
the  allowance  of  damages  so  sufl'ered  by  re- 
spondent is  not  only  proper,  but  the  law 
imperatively  requires  that  such  allowance 
be  made.  The  evidence  admitted  upon  this 
branch  of  the  case,  as  we  read  the  record, 
was,  however,  not  limited  to  the  damages 
ttiat  respondent  as  a  corporate  entity  will 
suffer,  bnt  It  Included  all  the  damages  that 
Individual  water  users  may  sustain  by  rea- 
son of  being  temporarily  deprived  of  the 
use  of  or  being  interfered  with  In  the  use 
of  their  water  for  the  domestic  purposes 
aforesaid.  While  the  water  users  who  are 
also  stockholders  of  the  respondent  undoubt- 
edly will  be  bound  by  any  judgment  that 
may  be  rendered  in  this  proceeding  so  far  as 
it  in  any  way  affects  the  rights  of  the  re- 
spondent as  a  corporate  entity  and  as  it 
may  affect  the  stockholders  as  such,  yet  the 
stockholders  cannot  be  bound  in  case  ap- 
pellant invades  what  is  purely  the  private 
right  of  the  stockholder,  and  In  that  way 
damages  him  in  a  matter  which  does  not 
affect  the  corporation.  The  corporation  does 
not  represent  the  stockholder  in  his  private 


rights  or  affairs,  and  hence  cannot  bind  him. 
although  it  seeks  to  do  so  in  an  action  or 
proceeding  to  which  he  is  not  a  party.  Let 
us  apply  the  foregoing  principle  to  this  case. 
Assuming  that  A.  as  a  stockholder  of  re- 
spondent and  a  water  user  under  the  canal 
has  300  head  of  cattle  which  must  be  watered 
dally;  that  In  entering  upon  the  canal  and 
enlarging  It  appellant  so  interferes  with 
the  diversion  of  the  water  from  the  canal 
that  A.  cannot  obtain  any  water  therefrom, 
and  is  compelled  to  obtain  water  for  hUi 
cattle  elsewhere  for  the  space  of  a  week  or 
ten  days,  or  until  appellant  has  again  placed 
all  of  the  diverting  appliances  in  place,  so 
that  A.  may  again  obtain  water  as  before, 
and  that  A.,  by  reason  of  having  to  obtain 
water  elsewhere,  or  for  any  other  reason 
directly  attributable  to  appellant's  inter- 
ference with  the  diversion  of  water,  is  dam- 
aged to  the  extent  of  $500,  assuming  now 
that  respondent  receives  these  damages  In 
this  proceeding  and  turns  the  same  Into  its 
treasury — how  will  A.  obtain  recompense  for 
his  Injuries?  Again,  may  It  not  be,  Indeed, 
would  It  not  be  almost  impossible  to  be 
otherwise  than,  that  some  stockholders  as 
water  users  are  damaged  more  than  oth- 
ers, and  that  the  damages,  If  any,  may 
not  at  all  be  controlled  or  governed  by  the 
amount  of  stoi'k  any  one  of  them  holds 
In  the  corporation?  If,  therefore,  the  re- 
spondent Is  permitted  to  prove  and  recov- 
er any  special  damages  that  any  Individual 
stockholder  may  suffer,  then  such  stockhold- 
ers as  may  not  have  suffered  any  damages 
may  nevertheless  be  benefited  by  receiving 
out  of  the  treasury  of  re.«ii)ondent  a  portion 
of  the  damages  that  are  suffered  by  the  other 
stockholders.  In  other  words,  the  corpora- 
tion is  permitted  to  recover  for  the  benefit 
of  all  the  stockholders  that  which  only  a 
few  may  have  suffered,  and  where  no  two 
may  have  suffered  to  the  same  extent.  For 
the  foregoing  reasons  we  think  the  rule  that 
a  judgment  against  the  corporation  binds  the 
stockholder  only  In  matters  which  directly 
affect  the  corporation  in  Its  rights  and  lia- 
bilities is  manifestly  sound.  Upon  both  the 
questions  involved  in  special  findings  2  and 
3,  therefore,  we  think  the  evidence  should 
be  confined  to  matters  which  may  affect  and 
damage  the  corporation  in  its  rights,  since 
such  special  damages  as  will  be  suffered  by 
the  individual  stockholders  in  their  indi- 
vidual rights  cannot  be  adjusted  In  this 
proceeding,  since  the  proceeding  Is  intended 
to  fix  and  adjudicate  the  damages  respondent 
will  suffer,  and  not  those  that  others  may 
sustain  who  are  not  parties  to  the  proceed- 
ing. It  would  be  unjust  to  require  appel- 
lant to  pay  to  respondent  what  belongs  to 
another,  and  especially  in  a  case  where  the 
loss  can  only  be  ascertained  when  the  rights 
of  such  other  are  Interfered  with.  We  are 
clearly  of  the  opinion,  therefore,  that  the 
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trial  conrt  proceeded  upon  a  wrong  theory 
with  regard  to  the  measure  of  damages. 

[7]  In  view  that  the  Judgment  must  be 
reversed,  It  becomes  necessary  for  us  to  lay 
down  some  rule  for  the  guidance  of  the  tri- 
al court  In  arriving  at  the  conclusion  of 
what  constitutes  Just  compensation  In  a 
case  like  the  one  at  bar.  We  again  refer  to 
the  authorities  cited  by  us  In  Tanner  y. 
Provo,  etc.,  Co.,  supra,  for  a  clear  deflaltion 
of  what  is  meant  by  the  term  "Just  compensa- 
tion." Where,  as  In  this  case,  property  Is 
not  taken,  Just  compensation  Is  made  when 
the  owner  receives  compensation  for  what- 
ever damages,  If  any,  he  sustains  by  having 
the  use  he  is  making  of  the  property  Inter- 
fered with.  If  the  owner  continues  In  the 
possession  and  use  of  his  property  after  the 
proposed  Improvement  the  same  as  before 
It  was  made  and  no  part  of  his  property  Is 
actually  taken,  and  where  there  are  no  ad- 
ditional costs  or  expenses  Incurred  In  either 
the  use  or  maintenance  of  vhe  property  by 
reason  of  the  Improvement,  then  we  can  see 
no  escape  from  the  conclusion  that  the 
owner  can  sustain  only  nominal  damages, 
and  cannot  recover  more.  While,  In  view  of 
special  findings  1,  4,  5,  and  6,  It  would  seem 
that  respondent  will  sustain  only  nominal 
damages  by  reason  of  the  enlargement  and 
use  of  the  canal  by  appellant,  yet  the  evi- 
dence Is  not  conclusive  upon  that  point ; 
and.  In  view  that  the  Jury  may  have  taken 
a  wrong  view  of  the  evidence  in  that  regard. 
It  may  be  that  respondent  may  be  entitled 
to  receive  damages  by  reason  of  having  to 
change  some  of  its  diverting  appliances. 
Whether  this  be  so  or  not  may  depend  some- 
what on  whether  appellant  enlarges  the  canal 
by  deepening  or  by  widening  It.  It  may  be 
that,  in  case  the  canal  should  be  deepened, 
the  appliances  now  used  for  diverting  and 
distributing  water  from  the  canal  into  the 
lateral  ditches  might  be  Inadequate  for  that 
purpose.  At  all  events,  this  might  be  so 
during  the  low  water  season.  True,  if  ap- 
pellant continues  an  increased  flow  of  water 
in  the  canal  during  the  whole  year,  then  It 
is  quite  possible  that,  although  the  bottom 
of  the  canal  may  be  lower,  yet  the  Increased 
flow  of  water  may  still  make  the  present 
means  of  diversion  quite  as  available  and 
useful  after  the  enlargement  as  they  now  are. 
Upon  the  other  hand,  if  the  canal  were  deep- 
ened and  the  flow  of  water  not  Increased 
in  certain  seasons  of  the  year,  different  di- 
verting appliances  may  be  required.  This 
question,  therefore.  Is  one  which  must  be 
determined  from  the  evidence.  Again,  it 
is  made  to  appear  that  respondent  owns  the 
land  traversed  by  the  canal  for  a  distance 
of  more  than  a  mile.  In  making  the  en- 
largement of  the  canal,  appellant  must  thus 
appropriate  some  land  belonging  to  respond- 
ent, which,  although  shown  to  be  rocky  and 
sandy,  yet  must  be  assumed  to  possess  some 
value,  however  small.    Whatever  this  value 


Is  shown  to  be  must  be  allowed  as  compensa- 
tlon  for  land  taken.  For  that  portion  of  the 
canal  where  respondent  does  not  own  the  laud 
but  simply  has  a  right  of  way.  It,  of  course, 
cannot  claim  compoisatlon  for  what  it  does 
not  own,  and  for  that  part  of  the  canal 
respondent  could  only  recover  damages  or 
compensation  in  accordance  with  the  rules 
hereafter  stated. 

It  Is  self-evident  that  an  Irrigating  canal 
constructed  along  the  contour  of  arid  bills 
and  mountains  without  water  must  be  about 
as  useless  and  worthless  a  thing  as  could 
well  be  Imagined.  True,  there  might  be 
some  material  used  in  its  construction  that 
might  be  used  for  some  other  purpose,  but 
all  such  would  still  be  owned  by  respondent 
as  well  after  as  before  the  enlargement,  and. 
In  case  the  canal  were  abandoned,  would  be 
Its  property.  In  view  of  the  conditions 
prevailing  and  the  purpose  for  which  the 
canal  is  used,  and  the  large  number  of  peo- 
ple depending  upon  It,  an  abandonment 
seems  impossible.  Nor,  In  view  of  all  the 
facts  and  circumstances  disclosed  by  the 
evidence,  is  there  much,  if  any,  merit  to  the 
contention  that  appellant  is  taking  something 
from  respondent  by  making  use  of  those 
portions  of  the  canal  which  are  already 
nearly.  If  not  quite,  large  enough  to  receive 
and  convey  the  proposed  Increase  of  flowage 
contemplated  by  appellant.  If  It  were  shown 
that  respondent  either  had  water,  or  that 
it  Intended  to  and  could  acquire  additional 
water  for  conveyance  through  the  canal  eith- 
er presently  or  at  some  future  time,  and  that 
It  thus  Intended  to  and  could  make  use  of 
the  wider  spaces  of  the  canal  by  enlarging 
its  capacity,  then  there  might  be  some  vir- 
tue in  Its  claim  that  it  was  deprived  of 
something  valuable.  In  making  compensa- 
tion for  taking  or  damaging  property  by  the 
exercise  of  the  right  of  eminent  domain,  two 
elements  must  be  considered:  (1)  Is  there 
any  property  taken  or  damaged  In  fact ;  and 
(2)  if  so,  what  is  the  value  in  dollars,  or, 
in  case  it  is  only  damaged,  what  is  the 
money  value  of  the  damages  sustained  by 
the  owner  thereof?  Assuming,  therefore, 
that  the  canal  at  certain  places  is  already 
large  enough  to  convey  the  additional 
amount  of  water  appellant  desires  to  convey 
through  It,  the  question  still  remains,  In 
what  way  does  this  affect,  injure,  or  damage 
respondent?  If  respondent  neither  loses  any- 
thing of  value,  nor  is  damaged  by  reason  of 
appellant's  use  of  space  for  which  respond- 
ent did  not  have  nor  can  make  any  use,  and 
such  space  has  no  substantial  value,  what  has 
respondent  lost?  We  repeat,  Just  compensa- 
tion does  not  mean  the  value  of  what  appel- 
lant as  condemnor  gains,  but  it  means  that 
the  respondent  must  receive  the  money  value 
of  the  injury  and  damages  sustained  by  it, 
and  whether  such  damages  are  caused  by 
reason  of  the  taking,  damaging,  or  by  the 
Interference  with  the  use  of  the  property 
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does  not  change  the  rale  of  compensation. 
In  condeiunatlon  proceedings  the  question, 
tinder  no  clrcnmstances,  can  be  what  has  the 
approprlator  gained;  but  it  Is,  what  has  he 
from  whom  the  property  Is  taken  or  in 
whose  hands  It  Is  damaged  lost,  when  such 
loss  Is  expressed  In  dollars  and  cents?  This 
Is  the  question,  and  the  only  question,  to  be 
solTed  in  this  case. 

[8]  In  order  to  arrive  at  a  correct  solution 
of  it.  In  our  Judgment,  the  material  elements 
to  be  ascertained  and  considered  are:  (1) 
The  value  of  the  land  owned  by  respondent 
which  Is  actually  taken,  and,  If  any  be  dam- 
aged, the  amount  of  such  damage.  (2)  In 
wtiat  way.  if  at  all,  and  to  what  extent,  If 
any,  are  the  diverting  appliances  used  by 
respondent  In  diverting  and  delivering  water 
to  the  users  thereof  interfered  with  or  af- 
fected 80  as  to  require  them  to  be  changed 
by  reason  of  the  enlargement  and  use  of  the 
canal,  and,  in  case  any  or  all  of  such  appli- 
ances are  thus  affected,  what  is  the  amount 
in  dollars  and  cents  of  respondent's  injury 
or  damage  in  that  regard?  (3)  To  what  ex- 
tent, if  at  all,  is  respondent  damaged  in  case 
the  diversion  of  water  for  culinary  and  do- 
mestic purposes  is  temporarily  interfered 
with?  In  this  item  the  damages,  if  any,  that 
may  be  suffered  by  individual  water  users, 
should  not  be  included.  (4)  Keeping  in  view 
the  facts  and  circumstances  to  which  we 
have  alluded,  Is  the  respondent  damaged, 
and,  if  so,  to  what  extent  in  case  appellant 
is  permitted  to  make  use  of  the  existing  en- 
larged portions  of  the  canal  which  respond- 
ent is  not  using  for  the  flowage  of  water, 
but  which,  to  some  extent  at°  least,  will  be 
used  by  appellant  In  case  it  turns  its  water 
into  the  canal.  In  view  of  all  the  circum- 
stances, have  these  wider  portions  any  sub- 
stantial value,  and,  if  so,  bow  much?  (5) 
After  considering  the  foregoing  special  fea- 
tures, then,  in  view  that  it  is  contemplated 
that  respondent  will  continue  to  use  and  con- 
trol the  canal  as  before  the  enlargement, 
will  such  enlargement  and  the  Joint  use  of 
the  canal  as  contemplated  interfere  with  re- 
spondent's use  thereof  as  a  means  for  divert- 
ing, conveying,  and  delivering  the  water 
owned  by  it  to  the  water  users  under  said 
canal,  and,  if  the  usable  value  thereof  for 
the  purposes  aforesaid  is  less  after  the  en- 
largement and  interference  than  it  was  be- 
fore, what  is  the  difference  of  such  value? 
In  other  words,  the  question  upon  this 
branch  of  the  case  is.  Will  what  appellant 
has  in  contemplation  by  the  enlargement  and 
use  of  the  canal  diminish  the  nsable  value  to 
respondent  as  a  convenient  means  for  divert- 
ing, conveying,  and  delivering  its  water  to 
the  users  thereof?  All  questions  except  such 
as  may  have  some  bearing  upon  or  may  as- 
sist in  ascertaining  the  foregoing  results 
should  be  elluilimted  from  the  case. 

From  what  has  been  said  all  of  the  excep- 
tions to  the  various  instructions  given  or  re- 


fused have  been  covered,  and  need  no-  fur- 
ther consideration.  This  is  likewise  true  re- 
specting the  exclusion  and  admission  of  evi- 
dence. What  we  liave  said  also  answers  -re-< 
spondent's  contention  with  respect  to  the 
elements  of  damages  that  It  contmds  should 
be  allowed.  Nothing  remains  save  to  consid- 
er the  case  of  Canadian  Pac.  Ry.  Co.  v. 
Moorehead  Tel.  Co.,  106  Me.  303,  76  Atl.  885, 
29  h.  R.  A.  (N.  S.)  703,  20  Ann.  Gas.  721,  to 
which  we  have  been  referred  by  respondent's 
counsel  since  the  case  was  finally  submitted. 
Since  counsel  seem  to  place  great  reliance 
upon  that  case,  we  have  carefully  examined 
it,  and  we  thoroughly  agree  with  the  prin- 
ciples there  laid  down.  In  our  judgment, 
however,  there  is  nothing  in  that  case  which 
in  any  way  or  to  any  extent  conflicts  with 
the  principles  announced  in  the  caf>es  to 
which  we  have  referred  In  the  case  of  Tan- 
ner V.  Provo,  etc.,  Co.,  supra,  or  with  what 
we  have  said  In  this  opinion. 

The  Judgment  is  therefore  reversed,  and 
the  cause  is  remanded  to  the  district  court 
of  Salt  Lake  county,  with  directions  to  grant 
a  new  trial  upon  the  question  of  damages  on- 
ly, and  to  pro<-eed  with  the  case  in  accord- 
ance with  the  views  herein  expressed,  ap- 
pellant to  recover  costs. 

Mccarty,  J.,  concurs. 

STRAUP,  J.  (dissenting).  About  30  years 
ago  the  respondent,  to  convey  water  by  grav- 
ity for  irrigation  and  domestic  punwses 
from  the  Jordan  river,  constructed,  at  a  cost 
of  ^00,000,  a  canal  about  19  miles  long  from 
the  river  at  the  Jordan  narrows,  in  a  north- 
easterly direction  along  the  foot  hills  of  Salt 
Lake  valley,  to  a  point  near  Union  on  Little 
Cottonwood  creek  about  14  miles  south  ot 
Salt  Lake  City.  In  the  construction  of  it, 
and  to  obtain  required  elevations  to  flow  the 
water,  it  was  necessary  to  traverse  an  uneven 
and  broken  country,  at  some  places  to  remove 
at  great  expense  gravel,  rock,  and  other  hard 
material,  at  others,  to  fill  ravines  and  de- 
pressions. For  a  distance  of  about  1^4  miles 
the  land  over  which  the  canal  is  constructed 
is  owned  by  the  respondent.  For  the  re- 
maining distance  the  respondent  acquired 
and  holds  an  easement  or  right  of  way  Over 
lands  owned  by  others.  The  canal,  the  right 
of  way,  and  the  use  of  the  water  carried  in 
the  canal,  are  owned  by  a  stock  company 
whose  shareholders,  about  375  In  number, 
own  and  live  on  the  lands,  about  16,000 
acres.  Irrigated  from  this  source,  except  the 
plaintiff,  who  owns  1,600  sbares  out  of  a 
capital  stock  of  8.000  shares. 

The  api>ellant  also  is  the  owner  of  a  canal 
about  29  miles  long  from  Jordan  river  to 
Salt  Lake  City  in  which  other  water  belong- 
ing to  it  was  originally  conveyed  from  the 
river  to  Salt  'Lake  City  for  irrigation  pur- 
poses, sprinkling  streets,  and  other  bene- 
ficial purposes.    Its   water   is   not   potable. 
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It  has  exchanged  much  of  It  to  farmers  In 
the  valley  below  the  city  for  potable  water 
from  mountain  streams.  It  desires  to  make 
other  like  exchanges.  Its  intake  at  Jordan 
river  is  tLbout  50  feet  lower  in  elevation  than 
that  of  the  respondent  If  it  is  permitted  to 
course  its  water  now  conveyed  in  its  own 
canal  through  that  of  the  respondent's,  the 
city,  because  of  the  difference  of  the  eleva- 
tion at  the  intakes,  and  for  other  reasons, 
will  be  enabled,  as  it  alleges,  to  make  better 
and  more  exchanges  of  unpotable  for  pota- 
ble water.  The  respondent's  canal  at  places 
is  but  large  enough  to  convey  its  own  water, 
at  other  places,  mnch  larger,  and  at  some 
places  is  large  enough,  or  nearly  so,  to  con- 
vey both  the  waters  now  conveyed  therein 
by  the  respondent  and  that  of  the  city  now 
conveyed  by  it  in  its  own  canal.  The  city 
seeks  to  convey  that  water  in  the  respond- 
ent's canal  by  enlarging  it  where  necessary, 
and,  when  enlarged,  to  nse  the  whole  there- 
of in  common  with  the  respondent  for  the 
purposes  mentioned. 

The  condemnation  by  the  city  is  not  daim- 
ed  under  the  general  statute  providing  for 
the  condemnation  of  property  for  a  public 
use.  It  is  claimed  under  the  statute  referred 
to  and  quoted  by  the  Chief  Justice.  The 
conditions  under  which  one  may  enlarge  a 
constructed  ditch  or  canal  of  another  against 
his  will  and  to  use  it  In  common  with  such 
other  are  there  specifled.  The  city's  canal 
is  large  enough  to  convey,  and  has  conveyed, 
all  the  water  from  the  river  owned  by  it. 
It  runs  directly  from  the  river  to  the  dty. 
The  respondent's  canal  sought  to  be  enlarged 
and  used  by  the  city  in  common  with  the  re- 
spondent does  not  come  within  14  miles  of 
the  city.  The  city  does  not  claim  that  it 
cannot  convey  its  water  now  conveyed  by  it 
in  its  canal  to  the  city,  but  does  claim  that 
to  make  the  exchanges  it  can  convey  and  de- 
liver It  to  a  better  advantage  in  and  from 
the  canal  of  the  respondent,  and  that,  if  it 
is  permitted  to  do  so,  it  can  make  better  and 
more  advantageous  trades.  Its  purpose  of 
enlarging  the  respondent's  canal  is  not  to 
enable  it  to  carry  its  unpotable  water  to  the 
dty  for  the  use  of  the  dty  and  its  inhabit- 
ants, but  to  enable  it  to  more  advantageous- 
ly exchange  and  deliver  its  unpotable  water 
to  others  down  the  valley  for  potable  water. 
While  that  on  betialf  of  the  dty  might  be  a 
desirable  and  profitable  thing  to  do,  yet  I 
think  it  doubtful  whether  the  statute  gives 
one  the  right  to  abandon  a  ditch  or  canal  of 
his  own,  and  to  convey  his  water  in  that  of 
his  neighbor,  merely  because  it  is  more  con- 
venient, or  profitable,  or  advantageous  to  do 
«o,  or  because  his  neighbor  built  a  better 
ditch,  or  canal,  and  more  prudently  and 
wisely  selected  a  better  route  or  proper  place 
of  intake.  The  statute  giving  a  person  the 
right  to  enlarge  a  ditch  or  canal  of  another 
against  his  will,  and  to  use  it  in  common 
with  him,  seems  to  be  based,  Aot  upon  a 


mere  convenience  or  profit  or  advantage, 
but  upon  a  necessity  specifled  in  the  statute. 
And,  as  the  former  and  not  the  latter  is  the 
chief  purpose  for  which  the  dty  seelcs  to  en- 
large the  respondent's  canal  and  to  use  it  in 
common  with  the  respondent,  I  think  it 
very  doubtful  whether  the  dty  has  brought 
Itself  within  the  statute  giving  it  the  right 
to  condemn.  The  trial  court,  however,  found 
that  such  a  necessity  exists,  and  so  instruct- 
ed the  Jury. 

Even  though  it  should  be  conceded  that  a 
public  necessity  exists  for  the  condemnation, 
and  that  the  city  under  the  statute  has  the 
right  to  condemn  as  sought  by  it,  still  the 
further  and  prindpal  question  here  is  that 
of  compensation  viewed  in  the  light  of  the 
statute  and  the  facts.  Before  coming  to  the 
main  feature  of  this,  I  wish  first  to  dispose 
of  a  matter  incidental  to  it,  tliat  of  special 
damages,  not  to  the  respondent,  but  only  to 
one  or  more  of  its  stockholders.  Some  evi- 
dence of  tliat  character,  or  at  least  border- 
ing upon  it,  was  received  by  the  court  pro 
forma,  with  the  understanding  that,  if  it 
was  not  subsequently  made  relevant,  a  mo- 
tion to  strike  would  be  entertained.  No  such 
motion  was  made.  The  court,  however,  in 
its  charge,  directed  the  Jury  not  to  consider 
or  allow  any  such  element  as  damages.  We 
must  presume,  untU  the  contrary  is  shown, 
that  the  Jury  obeyed  that  direction.  And  by 
the  special  verdict,  as  rendered,  it  expressly 
appears  that  the  Jury  did  not  allow  any 
damages  based  upon  special  or  any  damages 
or  injury  to  a  mere  stockholder.  The  gen- 
eral verdict  simply  redeclared  the  amount, 
and  no  other,  found  by  the  special  verdict. 
So  wtiatever  error  was  committed  in  so  re- 
cdviug  the  evidence  was  cured  by  the 
charge,  and  upon  the  face  of  the  findings  of 
the  special  verdict  is  harmless. 

Now  reverting  to  the  main  feature:  We, 
like  most  states,  have  constitutional  provi- 
sions in  harmony  with  the  United  States 
Constitution  that  "private  property  shall 
not  be  taken  or  damaged  for  public  use  with- 
out Just  compensation,"  and  that  no  person 
shall  be  "deprived  of  property  without  due 
process  of  law."  The  Legislature,  of  course, 
cannot  abridge  these  constitutional  provi- 
sions. Any  statute  which  permits  private 
property  to  l>e  taken  or  damaged  without 
Just  compensation  admittedly  is  for  naught 
But  it  is  claimed  that  the  statute  under 
which  the  condemnation  Is  sought  provides 
that  a  person  under  the  conditions  there 
specified  has  the  right  to  enlarge  a  canal  or 
ditch  already  constructed  by  compensating 
the  owner  of  the  canal  or  ditch  to  be  en- 
larged "for  the  damage,  if  any,  caused  by 
said  enlargement";  and  since  the  statute 
only  uses  the  word  "damage,"  and  not  also, 
"take,"  the  Legislature,  In  effect,  has  declar- 
ed that  the  enlarging  of  a  ditch  or  canal  un- 
der the  conditions  prescribed  by  the  statute 
is  not  a  taking  of,  but  may  or  may  not  b« 
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only  a  damage  to,  proi)erty,  and  for  that  rea- 
Boii  the  statute  does  not  contravene  the  con- 
stitutional provision  that  private  property 
"shall  not  be  taken  or  dnmaised  without  Just 
compensation."  Such  an  Interpretation  of 
the  statute,  I  think,  renders  It  In  conflict 
with  the  Constitution;  for  the  Legislature 
may  not  declare  what  shall  or  shall  not  con- 
stitute a  taking,  or  what  shall  or  shall  not 
constitute  a  damage  or  an  injury.  The  de- 
termination of  such  questions  is  judicial. 
And  a  Legislature  which  should  undertake 
to  declare  what  shall  or  shall  not  be  a  tak- 
ing, or  a  damage,  would  Invade  the  preroga- 
tives of  the  Judiciary.  Neither  argument, 
nor  the  citation  of  authorities,  It  seems  to 
me,  is  needed  to  show  that  a  statute  which 
attempts  to  authorize  a  taking  of  private 
property  for  public  use  without  providing 
for  just  compensation,  or  to  declare  that 
the  doing  of  something  is  not  a  taking, 
which  in  fact  is  such.  Is  unconstitutional. 
'The  statute  here  should  be  read  and  con- 
strned  In  connection  with  the  Constitution. 
When  so  considered,  if  the  former  can  be 
construed  in  harmony  with  the  latter,  that 
construction  ought  to  be  given  It,  and  the 
statute  held  good;  otherwise.  It  must  be 
held  bad.  This  statute  was  before  this 
court  In  the  case  of  Nash  v.  Clark,  27  Utah, 
158,  75  Pac.  .371,  1  L.  R.  A.  (N.  S.)  208,  101 
Am.  St.  Rep.  953, 1  Ann.  Cas.  300,  and  in  the 
.same  case  before  the  Supreme  Court  of  the 
United  States,  198  U.  S.  361,  25  Sup.  Ct.  67(5, 
49  L.  Ed.  1085,  4  Ann.  Cas.  1171.  The  objec- 
tion there  urged  against  the  statute  was 
that  the  proposed  use  by  an  Individual  of  an 
enlargeii  ditch  wns  not  a  public  nse.  The 
opinions  of  both  the  state  and  federal  Su- 
preme Court  are  confined  to  a  consideration 
of  that  question.  Both  held  it  to  be  for  a 
public  use.  No  other  question  was  consider- 
ed by  either  court.  The  question  of  whether 
the  statute  was  objectionable  because  it 
only  provided  for  compensation  for  a  damage 
to  property,  and  not  also  for  a  taking  of 
property,  seems  not  to  have  been  raised  or 
considered.  Both  courts  seem  to  have  re- 
garded the  statute  as  providing  compensa- 
tion for  a  taking  or  damage  and  as  being  in 
that  particular  In  harmony  with  the  Consti- 
tution that  private  property  shall  not  be 
taken  or  damaged  for  public  use  without  just 
compensation,  and  confined  the  considera- 
tion of  the  question  of  the  validity  of  the 
statute  to  the  objection  raised  that  the 
things  authorized  by  the  statute  was  a  tak- 
ing not  for  a  public  use.  Both  courts  treat- 
ed the  things  permitted  to  be  done  as  a  tak- 
ing of  property,  but  held  It  to  be  a  taking 
for  a  public  use.  This  Is  apparent  from  the 
language  in  the  opinion  of  the  state  court 
where  the  court,  after  referring  to  the  con- 
stitutional provisions  mentioned,  says:  "This 
provision  Ls  construed  to  mean  that  private 
pr<)i)erty  cannot  be  taken  for  strictly  a  pri- 
vate use,  which  counsel  for  respondent  con- 


cede to  be  the  true  and  proper  construction. 
This  brings  us  to  the  only  question  present- 
ed by  this  appeal,  to  wit:  Was  the  con- 
demnation of  appellants'  land  in  this  case 
in  law  and  In  fact  for  a  public  use?";  and 
from  the  language  in  the  opinion  of  the 
federal  Supreme  Court:  "We  do  not  desire 
to  be  understood  by  this  decision  as  approv- 
ing of  the  broad  proposition  that  private 
property  may  be  taken  in  all  cases  where 
the  taking  may  promote  the  public  Interest 
and  tend  to  develop  the  natural  resources  of 
the  state.  We  simply  say  that  in  this  imr- 
tlcular  case,  and  upon  the  facts  stated  in  the 
findings  of  the  court,  and  having  reference 
to  the  conditions  already  stated,  we  are  of 
the  opinion  that  the  nse  is  a  public  one,  al- 
though the  taking  of  the  right  of  way  is  for 
the  purpose  simply  of  thereby  obtaining 
water  for  an  Individual."  Since  both  these 
courts  treated  the  statute  as  being  in  har- 
mony with  the  Constitution,  and  as  providing 
for  compensation  not  only  for  a  damage  to, 
but  also  a  taking  of,  property,  and  that  the 
things  authorized  by  the  statute  might  not 
only  be  a  damage  to,  but  also  a  taking  of, 
property,  I,  too,  shall  so  regard  and  consider 
the  statute.  I  do  not  see  on  what  other  the- 
ory Its  validity  can  be  upheld.  The  trial 
court  so  regarded  the  statute,  and  as  so  pro- 
viding for  compensation  not  only  for  a  dam- 
age to,  bnt  also  a  taking  of,  property,  and 
on  such  theory  submitted  the  case  to  the 
jury. 

The  further  question,  then.  Is,  Do  the 
things  here  sought  to  be  done  constitute  a 
taking  of,  or  only  damage  to,  property,  or 
both?  This,  as  I  view  it,  is  the  crucial 
point  which  chiefiy  divides  the  parties.  The 
determination  of  that  question  must  be  de- 
termined from  what  is  in  fact  sought  and 
permitted  to  be  taken,  and  what,  in  fact, 
are  the  consequences  occasioned  by  the  con- 
demner  by  its  proposed  enlargement  and  use 
of  the  canal.  The  city  alleged  that  the  re- 
si>ondent  "is  the  owner  of  a  right  of  way 
and  canal"  described  in  the  complaint;  that 
the  city  "Intends  to  take  and  condemn  an 
easement  and  right  of  way  through  and 
along  the  canal  of  the"  respondent,  and  as 
shown  by  a  map  attached  to  the  complaint; 
and  that  the  use  of  respondent's  "canal  and 
right  of  way  hereby  sought  to  be  taken  and 
condemned  is  Intended  to  be,  and  will  be, 
used  by  the  plaintiff  in  common  with  the 
defendant  In  Its  use  of  the  same."  Its  pray- 
er is  that  It  be  given  a  perpetual  right  of 
way  and  easement  for  the  diversion  and  con- 
veyance of  184  cubic  or  second  feet  of  water 
through  the  respondent's  canal,  and  that  It 
for  that  puriwse  be  permitted  to  enlarge 
the  canal  by  widening  and  deepening,  or  by 
narrowing  and  deeiieuing  it,  and,  when  so 
enlarged,  to  acquire  an  interest  in  the  whole 
canal,  and  to  use  it  in  common  with  the  re- 
spondent. Notwithstanding  these  allegations, 
the  city  contends  that  by  the  proposed  con- 
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demnatlon  and  enlargement  of  the  respond- 
ent's canal,  and  tlie  using  of  It  In  com- 
mon with  the  respondent,  It  nevertheless 
does  not  take  anything,  except  the  alleged 
worthless  land  owned  by  the  respondent 
upon  which  a  very  small  portion  of  the  ex- 
cavations of  the  proposed  enlargement  is  to 
be  made;  that  the  enlargement  of  the  canal, 
and  the  proposed  use  of  the  whole  thereof 
by  the  city  In  common  with  the  respondent, 
when  enlarged.  Is  no  damage  to  the  re- 
spondent, for,  It  asserts,  that,  after  such  en- 
largement and  common  use  as  proposed,  the 
respondent  can  still  use  the  canal  to  the 
same  advantage,  and  with  the  same  bene- 
ficial results  for  the  conveyance  and  deliv- 
ery of  its  waters,  now  conveyed  by  It,  as  it 
could  and  did  before  the  enlargement  was 
mad&  Its  position  on  this  point  is  best 
shown  be  a  request  to  charge  asked  by  it, 
its  exception  to  the  court's  refusal  to  give 
it,  and  its  exceptions  to  portions  of  the 
court's  charge,  upon  which  exceptions  its 
chief  complaint  is  based.  It  requested:  "If 
you  find  from  the  evidence  that  the  entrance 
upon,  and  occupancy  of  defendant's  right 
of  way  in  said  canal,  as  proposed  by  the 
plaintiff,  will  not  Interfere  with  said  right 
of  way,  so  as  to  prevent  defendant  from 
diverting,  conveying,  and  delivering  water  to 
the  water  users  under  said  canal,  as  certain- 
ly and  effectually  as  it  now  does,  then  the 
damage  to  said  right  of  way  should  be  nom- 
inal, and  you  should  so  find  by  your  ver- 
dict." This  the  court  refused,  and  in  har- 
mony with  the  Constitution  charged  that: 
"The  Jury  are  instructed  that  the  city  has 
no  right  to  take  or  to  damage  the  private 
property  of  the  defendant,  or  any  part  there- 
of, without  Just  compensation  for  such  prop- 
erty and  the  damage  thereto."  And  fur- 
ther charged  that:  "The  defendant  is  the 
owner  of  the  canal  described  in  the  plead- 
ings, including  the  right  of  way,  and  all 
the  rights,  privileges,  and  appurtenances  per- 
taining thereto.  Although  such  canal  may 
not  occupy  the  entire  right  of  way,  or  said 
company  may  not  have  used  said  canal,  and 
may  not  use  It  to  Its  full  capacity,  such  ad- 
ditional or  unused  capacity  of  said  canal  or 
right  of  way,  if  any,  is  the  property  of  said 
company,  and  the  jury  are  further  instruct- 
ed that,  such  being  the  property  of  said  de- 
fendant, said  defendant  cannot  be  deprived 
of  the  use  of  the  same  without  due  process 
of  law,  and  no  part  of  the  same  can  be  tak- 
en or  damaged  for  public  use  or  for  the  use 
for  which  plalutlflf  seeks  to  appropriate  it 
In  this  case  without  Just  compensation." 

The  city  claims  that  its  request  ought  to 
have  been  given,  and  that  the  court  erred  in 
the  charge  because  (1)  by  the  terms  of  the  stat- 
ute the  proposed  enlargement  and  use  of  the 
canal  is  not  a  taking;  and  (2)  because  there 
Is  no  evidence  of  a  taking  rendering  a  charge 
in  such  particular  applicable.  It,  of  course, 
concedes  that  the  respondent  owns  the  canal 
proposed  to  be  enlarged,  and  an  easement 


or  right  of  way  over  which  it  is  constructed, 
and  that  the  city  seeks  to  enter  and  occupy 
them,  and  to  use  the  wliole  of  them  in  com- 
mon with  the  respondent,  and  for  that  pur- 
pose to  acquire  an  interest  in  the  whole 
thereof.  Confessedly  these  things  are  prop- 
erty. Says  Mr.  Mills,  in  his  work  on  Emi- 
nent Domain,  {  31:  "The  right  to  use  proi>- 
erty  is  the  valuable  feature  of  property. 
Property  is  the  right  to  possess,  use,  en- 
Joy  and  dispose  of  a  thing.  Under  the  term 
'property'  is  included,  not  only  the  laud 
owned,  but  also  every  right  which  accom- 
panies ownership  and  is  its  incident.  Tb» 
right  of  using  nece.ssarily  includes  the  right 
and  power  of  excluding  others  from  using 
the  same  property.  The  Constitution  Is  in- 
tended to  protect  all  the  essential  elementB- 
of  ownership  which  make  property  valu- 
able, and,  when  an  easement  of  any  sort 
Is  taken  in  property,  a  certain  portion  of 
the  property  is  taken,  and  that  taking  re- 
quires compensation.  EJasements  which  own- 
ers have  over  the  lands  of  others  are  prop- 
erty, and  a  taking  or  interference  with  the 
same  is  a  damage  for  which  compensation 
should  be  paid."  8aid  the  court  in  the  case 
of  Tripp  V.  Overodcer,  7  Colo.  72,  1  Pac. 
695,  where  condemnation,  by  the  enlarge- 
ment of  a  ditch  was  sought,  under  a  stat- 
ute analogous  to  ours:  "The  proprietor  of 
an  irrigating  ditch,  whether  upon  his  own 
premises  or  those  of  another,  has  a  property 
ownership,  both  In  the  ditch  and  the  right 
of  way  therefor,  and  using  or  enlarging 
such  ditch  without  the  owner's  consent  is 
us  much  a  taking  or  damaging  of  private 
property  within  the  meaning  of  the  Consti- 
tution as  would  be  the  appropriating  of  the 
right  of  way  therefor  in  the  first  Instance. 
But  such  taking  or  damaging  cannot  be  tol- 
erated except  upon  payment  in  a  constitu- 
tional manner  of  Just  compensation.  •  •  • 
The  right  to  enlarge  and  use  the  ditch  of 
another  already  constructed  will  be  enforced 
In  the  same  maner  and  under  the  same  law 
as  the  right  to  take  or  damage  any  other 
kind  of  private  property."  The  same  court, 
again  speaking  of  the  proprietor's  right  of 
way  over  which  he  had  a  constructed  ditch 
sought  to  be  enlarged  and  used  by  the  con- 
demnor. In  the  case  of  Sand  Creek  Lateral  Ir- 
rigation Co.  v.  Davis,  17  Colo.  326.  29  Pac. 
742,  said:  "The  property  taken  or  sought  to 
be  taken  was  a  right  of  way  through  defend- 
ant's ditch.  Such  right  of  way  was  the  proi>- 
erty  of  the  defendant.  It  Is  true  petitioner  did 
not  seek  to  deprive  defendant  of  Its  right  of 
way  altogether,  but  he  sought  to  acquire  an 
Interest  therein  to  be  used  In  common  with 
the  defendant.  Such  right  of  way  had  a 
money  value,  and  the  Interest  which  the  i)e- 
tltioner  sought  to  acquire  therein  also  had  a 
money  value."  I  do  not  think  either  the  case 
of  the  Postal  Tel.  &  Cable  Co.  v.  O.  S.  L.  Ry. 
Co..  23  T'tah,  474.  65  Pac.  735,  90  Am.  St. 
Rep.  705,  or  that  of  Chicago,  Burllngtou.  etc., 
R.  Co.  V.  Chicago,  166  U.  S.  226,  17  Sup.  Ct 
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581,  41  L.  Ed.  879,  cited  by  the  dty,  and  fe- 
lled c\wn  by  the  majority  members  of  the 
court  in  support  of  the  city's  contentions, 
are  In  point.  In  the  first  case  the  condem- 
ner,  the  Postal  Telei^raph  Company,  under 
a  statute  expressly  conferring  the  right, 
sought  to  condemn  a  right  of  way  over  a 
right  of  way  of  the  railroad  company  for  the 
purpose  of  erecting  thereon  telegraph  poles 
and  stringing  wires  upon  them  for  the  use 
of  a  telegraph  business.  This  was  sought 
upon  the  theory  that,  where  lands  already 
taken  and  appropriated  to  a  public  use  for 
railroad  purposes,  such  lands  so  taken  and 
appropriated  for  such  purposes  are  subject 
to  another  public  use,  if  such  other  use  does 
not  supersede  or  Interfere  with  the  former 
use.  It  was  there  held  that,  while  such  pro- 
iwsed  use  by  the  telegraph  company  was  a 
taking  of  property  of  the  railroad  company, 
yet  the  value  of  the  property  so  taken,  and 
the  amount  of  damages  suffered  by  it,  were 
but  nominal,  because  the  only  property  right 
which  the  railroad  company  had,  and  which 
It  claimed  was  invaded,  was  a  mere  ease- 
ment or  right  of  way,  and  that  tliat  was 
not  superseded  or  interfered  with.  But  the 
telegraph  company  did  not  there  seek  to  en- 
large or  condemn  the  railroad  track  or  right 
of  way  of  the  railroad  company,  and  to  use 
it  in  common  with  the  railroad  company,  or 
to  enlarge,  or  add  to,  Its  telegraph  poles,  or 
anus  or  wires  upon  them,  and  to  use  them  In 
common  with  the  railroad  company.  Nor 
did  it  seek  to  enter  upon  or  occupy,  or  to 
acquire  any  interest  in,  any  of  these  physical 
or  corporeal  things.  It  did  not  seek  to  en- 
gage in  the  railroad  business  and  to  operate 
cars  upon  the  track  or  roadbed  of  the  rail- 
road company,  or  to  conduct  a  railroad  busi- 
ness upon  its  right  of  way,  or  to  use  any 
part  of  its  property  for  such  a  purpose.  In 
the  other  case  the  city  of  Chicago  sought  to 
open  or  extend  a  public  street,  and  for  that 
purpose  condemned  lands  of  individuals  and 
a  small  portion  of  a  right  of  way  of  the 
railroad  company  across  which  the  street 
was  proposed  to  be  opened  or  extended.  The 
Jury  allowed  the  individuals  whose  lands 
were  taken  for  that  purpose  substantial 
damages.  It  allowed  the  railroad  company 
only  nominal  damages.  The  railroad  com- 
pany complained  of  that  because,  as  it  as- 
serted, the  value  allowed  for  Its  property 
taken  was  so  inadequate  as  to  constitute  a 
taking  of  property  without  compensation, 
and  that  the  action  of  the  Jury  in  assessing 
the  damages  was  discriminatory.  Again, 
the  court  held  that,  though  there  was  a  tak- 
ing, yet  the  value  of  the  thing  taken  from 
the  railroad  company  was  but  nominal,  be- 
cause the  placing  of  the  second  easement 
for  a  public  use.  the  opening  or  extending 
of  a  public  street  across  the  railroad's  right 
of  way.  in  no  way  materially  superseded 
or  Interfered  with  its  easement  or  conduct 
of  its  business.  Said  the  court:  "Compen- 
sation  was   awarded  to   individual  owners 


upon  the  basis  of  the  value  of  the 'property 
actually  taken,  having  regard  to  the  usee  , 
for  which  It  was  best  adapted,  and  the  pur-  - 
poses  for  which  It  was  h^d  and  used,  and 
was  likely  always  to  be  used.  Compensa- 
tion was  awarded  to  the  railroad  company 
upon  the  basis  of  the  value  of  the' thing  ac- 
tually appropriated  by  the  public — the  use 
of  the  company's  right  of  way  for  a  street 
crossing — having  regard  for  the  purposes 
for  which  the  land  in  question  was  aicquir-. 
ed  and  held,  and  always  likely  to  be  held. 
In  the  case  of  individual  owners  they  were 
deprived  of  the  entire  use  and  enjoyment  of 
their  property,  while  the  railroad  company 
was  left  In  the  possession  and  use  of  its 
property  for  the  purposes  for  which  it  was 
being  used,  and  for  which  it  was  best  adapt- 
ed, subject  only  to  the  right  of  the  public  to 
have  a  street  across  it." 

How  unlike,  it  seems  to  me,  these  cases 
are  to  the  one  In  hand.  Here  the  coudemn- 
er,  the  dty,  Is  not  seeking  to  have  a  mere 
easement  for  a  public  use  placed  across  or 
upon  another  easement  for  a  public  and 
wholly  dissimilar  use,  like  that  of  extending 
a  street  or  building  a  bridge  across  the  re- 
spondent's right  of  way,  or  placing  telegraph 
or  telephone  poles  upon  and  along  its  right 
of  way.  It  seeks  not  only  in  part  to  occupy, 
take,  and  condemn  the  respondent's  right  of 
way,  but  also  in  part  to  occupy,  take,  and 
condemn  the  canal  itself,  constructed  by  the 
respondent  at  a  cost  of  $300,000,  the  most 
valuable  part  of  its  property,  and  to  ac- 
quire an  Interest  in  the  whole  thereof,  and 
to  use  it  in  common  with  the  respondent  for 
all  time  to  come  without  any  substantial 
compensation.  True,  as  said  by  the  Colora- 
do court,  not  for  an  exclusive  use  by  the 
condemnor,  but  for  a  common  and  equal 
use  and  interest  therein  with  that  of  the 
respondent.  The  theory  of  the  city,  and  as 
eml>odled  in  Its  refused  request,  that  by  the 
proposed  enlargement  and  use  of  the  canal 
in  common  with  the  respondent  it  does  not 
take  anything  from  the  respondent,  is  based 
on  the  ground  that  the  enlargement  and 
common  use  will  not  interfere  with  the  re- 
spondent's particular  use  of  the  canal  as  it 
was  then,  and  prior  to  the  condemnation 
had  been,  used  by  It  That  is,  if  the  re- 
spondent after,  as  before,  the  enlargement, 
can  as  readily  convey  and  deliver  its  waters 
owned  and  conveyed  by  it  before  the  en- 
largement, then  the  city  has  taken  nothing 
from  the  respondent,  nor  has  it  damaged  it 
In  any  substantial  sum.  That  is  but  to  say 
that  if  a  proprietor  has  a  house  of  five 
rooms,  and  the  condemner,  if  the  right  so 
to  do  were  conferred,  enlarges  the  house  by 
adding  five  more  rooms,  and  by  so  doing 
acquires  an  Interest  in  the  whole  house  and 
a  right  to  use  the  whole  thereof  in  common 
with  the  proprietor,  the  condemner  has  tak- 
en nothing  from  him;  the  proprietor  still 
being  able  to  bouse  and  shelter  his  family, 
and  use  the  building  for  household  purposes 


Digitized  by  VJl^WV  IC 


604 


121  PACIFIC  BEPORTEB 


(UUb 


After  as  before  the  condemnation.  To  the 
extent  that  the  condemner  occupies  the 
house,  the  lands,  the  appurtenances,  the  ease- 
ments, etc.,  of  course  he  takes.  But  the  pro- 
prietor also  has  the  right  to  an  exclusive 
possession  of  his  premises,  the  sole  right  to 
use,  to  enjoy,  to  dispose  of,  and  to  exercise 
dominion  over,  them.  These  are  all  property 
rights,  and  In  such  case  would  clearly  be  in- 
vaded and  taken  from  the  proprietor.  So 
here,  to  the  extent  that  the  city  seeks  to 
enter,  occupy,  and  use  the  respondent's  ca- 
nal, its  right  of  way,  and  its  lands,  I  think 
it  should  be  held  a  taking.  So,  too,  the  re- 
spondent, as  any  other  proprietor,  has  the 
right  to  an  exclusive  possession  of  its  prop- 
erty, to  the  sole  right  to  use,  to  enjoy,  to 
control,  and  to  dispose  of  it.  By  the  pro- 
posed condemnation  these  rights  are  also 
clearly  Invaded  and  taken  from  the  respond- 
ent. They  all  have  substantial  value;  and, 
when  so  taken,  require  compensation.  It 
may  be  somewhat  difficult  to  ascertain  the 
amount  of  that  value,  as  well  as  the  amount 
of  the  value  of  the  canal  and  right  of  way 
confessedly  sought  to  be  entered  upon  and 
occupied  by  the  city,  and  In  which  an  In- 
terest is  sought  to  be  acquired  by  It.  There 
may  be  many  cases  where  the  determination 
of  the  amount  of  the  value  of  the  property 
taken  or  damaged,  and  many  Instances  where 
the  determination  of  the  amount  of  unliq- 
uidated damages  is  more  or  less  uncertain, 
and  where  it  Is  difficult  to  apply  any  partic- 
ular Hxed  standard  or  rule  that  will  do 
Justice  to  the  parties,  and  where  the  most 
the  courts  can  accomplish  Is  to  approximate 
that  result.  In  this  respect  much  must  be 
necessarily  left,  upon  the  evidence  adduced, 
to  the  Judgment  and  discretion  of  the  Jury 
under  the  supervision  and  control  of  the 
trial  court.  But  because  of  that  difficulty 
one  who  has  suffered  substantial  damage  or 
Injury  is  not  to  be  deprived  of  full  and  Just 
compensation  for  the  loss  or  injury  sustained 
by  him. 

The  city  in  Its  contention  that  the  pro- 
posed enlargement  and  use  of  the  canal  is 
not  a  taking,  and  at  most  can  only  be  a 
nominal  damage,  with  great  avidity  seizes 
upon  certain  language  of  the  court  in  the 
case  of  Chicago,  Burlington,  etc.,  R.  Co.  v. 
Chicago,  supra,  that  "the  measure  of  com- 
pensation," as  there  applied  to  the  facts  of 
that  case,  "is  the  amount  of  decrease  in 
the  value  of  the  use  for  railroad  purposes 
caused  by  the  use  for  purposes  of  a  street, 
such  use  for  the  pnriwse  of  a  street  being 
e.\erclsed  Jointly  with  the  use  of  the  com- 
pany for  railroad  purposes."  and  by  rephras- 
ing such  statement  it  then  seeks  to  apply  It 
hereby  declaring  thot  the  measure  of  compen- 
sation for  the  proposed  enlargement  and  use 
of  the  canal  by  it  is  the  amount  of  decrease, 
if  any.  In  the  value  of  the  use  of  the  canal 
for  canal  purposes  caused  by  the  enlarge- 
ment of  the  ciinal;  and.  since  the  resiwnd- 
ent  can  convey   and   deliver  its   waters  in 


and  from  the  canal  now  therein  conveyed 
by  it,  after  the  proposed  enlargement  as 
before,  therefore  Its  damage  is  only  nominal. 
Since  a  certain  measure  of  compensation 
was  properly  applied  to  the  facts  in  the 
Chicago  Case,  it  does  not  follow  that  that 
measure  should  be  applied  here  ou  wholly 
dissimilar  facta  and  conditions.  In  the 
Chicago  Case  the  city  did  not  seek  to  en- 
large or  occupy  the  company's  entire  rail- 
road track  or  roadbed  from  beginning  to 
end,  or  any  part  thereof,  nor  to  use  it  or 
any  part  thereof  for  a  purpose  iu  common 
with  that  of  the  company,  or  otherwise  to 
use  its  track,  or  roadbed,  or  right  of  way, 
in  the  conduct  of  a  railroad  business,  or  to 
acquire  any  Interest  therein  for  a  use  or 
purpose  for  which  the  company  wos  Itself 
using  It  Had  the  city  there  sought  to  do 
that,  or  to  operate  cars  over  the  enlarged 
track  or  roadbed,  or  upon  or  over  the  rail- 
road's right  of  way  In  common  with  the 
railroad  company,  and  to  be  permitted  tO' 
acquire  an  Interest  in  the  whole  thereof 
would  the  court  then  have  said  that  a» 
long  as  the  city,  in  the  conduct  of  such 
operations  and  use  of  the  property,  did  not 
interfere  with  the  operations  and  use  of  the 
railroad  company,  as  it  then,  and  prior 
thereto  had  made  of  Its  property,  the  dam- 
age suffered  by,  and  the  value  of  the  prop- 
erty taken  from  It,  would  only  be  nominal? 
Certainly  not.  Language  with  respect  to 
the  measure  of  compensation  as  applied  to 
facts  In  a  particular  case  which,  while  there 
appropriate,  still  may,  as  applied  to  another 
and  wholly  dissimilar  case  in  its  facts,  be 
entirely  Inappropriate.  That  is  true  here. 
Carrying  the  city's  claim  and  the  theory 
embodied  in  Its  refused  request  to  a  natu- 
ral conclusion,  they  lead  to  this:  Two  per- 
sons own  water  obtained  and  supplied  from 
a  common  source.  Each  owns  150  cubic  or 
second  feet  of  water.  One,  the  first,  with- 
out accurate  surveys  or  topographical  en- 
ghieerlng,  constructs  an  inefficient  ditch  or 
canal,  oud  unwisely  and  Imprudently  se- 
lects an  improi)er  place  of  intake.  The 
flow  of  the  water  desired  to  be  conveyed 
Is  therefore  sluggish,  and  the  entire  flow 
desired  Impossible.  The  other,  the  second, 
selects  the  most  feasible  route,  condeuuis 
or  obtains  a  proi>er  right  of  way,  and  uiH>n 
a  careful  survey  and  topographical  engi- 
neering, and  upon  accurately  asi-ertatued 
variations  of  levels  and  contour,  wisely  and 
prudently  selects  a  proi)er  place  of  intake, 
and  constructs  a  good  and  efficient  ditch 
or  canal  with  a  capacity  of  275  cubic  or 
second  feet  at  a  greatly  Increased  expense 
over  that  of  the  first.  The  lix-st,  seeing  the 
inefficieucy  of  his  water  course,  ills  fully  in 
selecting  the  place  of  his  intake,  the  unwise 
and  imprudent  selection  of  the  route  of  his 
water  course  and  the  couutry  through  which 
his  canal  or  ditch  in  constructed,  and  see- 
lug  the  wise  and  prudeut  couduct  iu  thus» 
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particulars  of  the  second,  and  seeing  that 
by  enlarging  the  second  ditch  or  canal,  by 
widening  and  deepening  it  to  an  Increased 
capacity  of  25  cubic  or  second  feet.  It  then 
will  have  sufficient  capacity  to  carry  the 
waters  of  both,  therefore  seeks  to  so  en- 
large it,  and  by  such  means  to  acquire  an 
Interest  therein,  and,  when  enlarged,  to  use 
the  whole  canal  in  common  with  the  second 
for  the  purpose  of  coursing  therein  the 
whole  of  his  150  cubic  or  second  feet  of 
water.  And  If  such  enlargement  and  use 
by  him  can  be  made,  without  Interfering 
with  the  second's  use  of  the  canal  or  ditch, 
to  carry  and  deliver  his  150  cubic  or  second 
feet  of  water,  the  first,  under  the  claim  and 
contention  here  made,  could  be  heard  to  say 
that  he  has  not  taken  or  acquired  anything 
of  a  substantial  value  from  the  second,  nor 
caused  him  anything  more  than  nominal 
damage.  If  that  be  true,  why  not  carry 
this  doctrine  and  theory  a  little  further, 
and  say  that  if  one  owning  150  cubic  or 
second  feet  of  water  constructs  a  canal 
with  a  capacity  of  300  cubic  or  second  feet, 
another,  also  owning  150  cubic  or  second 
feet  of  water  from  the  same  source  of  sup- 
ply, and  who  has  no  ditch  or  canal,  could  be 
I)ermltted,  without  compensation,  to  acquire 
an  interest  In  the  canal  and  to  use  It  to 
convey  and  deliver  his  water  in  common 
with  that  of  the  proprietor,  if  the  use  of 
such  other  did  not  interfere  with  the  pro- 
prietor's use  to  carry  and  deliver  his  150 
cubic  or  second  feet  of  water?  That  is  but 
to  say  if  one  builds  a  house  of  ten  rooms 
and  uses  only  eight,  another,  if  the  right  of 
condemnation  were  given,  could,  without 
compensation,  take  and  occupy  the  other 
two,  acquire  an  interest  in  and  the  right  to 
use  the  whole  house  in  common  with  the 
proprietor,  if  such  other  behaved  himself, 
and  did  not  disturb  the  proprietor,  or  in- 
terfere with  his  own  use  of  the  house. 
Should  it  be  said  that  In  both  these  latter 
instances  there  would  be  a  taking  of  some- 
thing of  substantial  value  which  under  the 
Constitution  requires  compensation,  then  does 
it  not  follow  that  in  the  other  there  is  also  a 
taking  of  something,  only  less  iu  extent,  which 
also  has  substantial  value,  and  which  also 
requires  compensation? 

It  therefore  seems  to  me  that  by  the  city's 
proposed  enlargement  of  the  canal,  and  to 
enter  upon,  occupy,  and  use  the  whole  there- 
of In  common  with  the  respondent,  and  by 
80  doing  to  acquire  an  Interest  therein  in 
common  with  the  respondent,  it  not  only 
takes  the  land  owned  by  the  respondent  and 
upon  which  a  portion  of  the  proposed  ex- 
cavations for  the  enlargement  is  to  be  made. 
Impairs  and  interferes,  as  shown  by  the  evi- 
dence, with  the  resiwndent's  conduct  of  its 
business  in  the  conve.vance  and  delivery  of 
its  own  water,  but  that  the  city  also  occu- 
pies and  takes,  not  exclusively,  but  in  com- 


mon with  the  respondent,  the  whole  of  the 
canal  itself,  and  the  right  of  way  over 
which  it  is  constructed,  and  also  invades 
and  takes  from  the  respondent  the  right  of 
a  proprietor  to  exclusively  possess  and  use, 
and  to  enjoy,  and  to  dispose  of  his  property. 
And,  as  heretofore  said,  these  things  all 
have  substantial  value,  and  when  taken  in 
the  manner  proposed  require  compensation. 
While  the  amount  of  the  value  of  the  things 
so  taken  and  the  amount  of  the  damage 
suffered  may  be  somewhat  difficult  to  Justly 
estimate  and  fix,  yet  the  determination  of 
what  amount  is  Just  compensation  upon  the 
evidence  adduced  must  largely  be  left  to 
the  sound  Judgment  and  discretion  of  the 
trial  court  and  Jury.  I  think  the  city  has 
no  Just  complaint  of  the  theory  upon  which 
the  case  was  let  to  the  Jury,  and,  as  I  am 
not  prepared  to  say  that  the  verdict  is  not 
supported  by  the  evidence,  I  therefore  am 
of  the  opinion  that  the  Judgment  of  the 
court  below  should  be  affirmed. 


HANSEN  v.  MAtTSS  et  al. 
(Supreme   Court  of  Utah.     Feb.   2,   1912.) 

1.  Appearance   (|  19*)  —  Ge.neral  Appear- 
ance—Effect. 

Defendant,  made  a  party  defendant  after 
appeal  by  the  original  defendant  from  a  jus- 
tice's judgment,  by  voluntarily  appearing  and 
filing  a  general  demurrer  to  the  complaint,  gave 
the  court  jurisdiction  over  its  person.f 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent.  Dig.  §§  79-90;    Dec.  Dig.  §  19.»J 

2.  Homestead  ({  193*)— Time  of  Claiming— 
Proceeds  of  Homestead. 

Comp.  Laws  1907,  i  1158,  providing  that 
a  conveyance  of  a  homestead  shall  not  subject 
the  premises  to  any  lien  to  which  it  is  not 
subject  in  the  hands  of  the  owner,  and  that 
the  proceeds  of  the  sale,  to  the  statutory 
amount,  shall  be  exempt  from  execution  for 
one  year,  does  not  require  the  right  of  exemp- 
tion to  the  proceeds  of  the  sale  of  a  homestead 
to  be  asserted  in  the  original  action  in  which 
the  judgment  was  obtained,  to  satisfy  which 
the  proceeds  are  sought  to  be  applied,  and  it 
was  sufficient  that  claimant,  as  soon  as  he 
learned  that  the  proceeds  of  the  sale  were 
garnished,  at  once  notified  the  levying  officer 
and  the  garnishee  of  his  claim  of  exemption. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  §  304;   Dec.  Dig.  S  193.*] 

3.  Homestead    (J  77*)— Property   Subject- 
Proceeds  of  Homestead. 

As  against  the  creditors  other  than  the 
vendor,  the  homestead  exemption  extends  to 
lauds  which  claimant  agreed  to  purchase, 
though  vendor  retained  legal  title  until  the  pur- 
chase money  was  fully  paid,  and  all  of  it  has 
not  been  paid,  so  that  one  who  had  paid  a 
part  of  the  price  under  a  written  contract  of 
purchase,  but  had  not  received  a  deed,  upon 
selling  his  equity  In  the  property,  could  claim 
that  the  price  was  exempt  as  the  proceeds  of 
homestead  property  in  the  hands  of  his  vendee 
imder  Comp.  I^aws  1907.  §  1158,  exempting  the 
proceeds  of  the  sale  of  homestead  property 
from  execution  to  the  amount  of  the  exemp- 
tion existing  at  the  time  of  sale. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  J  109;    Dec.  Dig.  i  77.*] 


•For  other  cases  see  same  topic  and  section  NUMBER  Id  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
tFamsworth  v.  Union  Pacific  Coal  Co.,  32  Utah,  U6,  89  Pac.  74. 
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Appeal  from  District  Court,  Salt  Lake 
County;  Geo.  G.  Armstrong,  Judge. 

Action  by  Jens  >S.  Hansen  against  Michael 
Mauss  and  the  MlUer-Cahoon  Company. 
From  a  Judgment  against  the  MUler-Cahoon 
Company  after  dismissing  the  action  against 
defendant  Mauss,  the  Mlller-Cahoon  Com- 
pany appeals.    Affirmed, 

D.  W.  Moffat,  for  appellant.  Chrlatensen 
&  Christensen  and  S.  P.  Armstrong,  for  re- 
spondent. 

FRICK,  C.  J.  Respondent  commenced  this 
action  In  the  dty  court  of  Salt  Lake  City 
against  Michael  Mauss,  obtained  Judgment 
against  Mauss  there,  from  which  an  appeal 
was  taken  to  the  district  court  of  Salt  Lake 
county.  After  the  cause  had  reached  the 
district  court  the  Mlller-Cahoon  Company,  a 
corporation,  hereafter  styled  appellant,  was, 
as  hereinafter  stated,  made  a  party  to  the 
action,  and  judgrment  was  rendered  against 
it,  from  which  this  appeal  Is  prosecuted. 

The  facts,  briefly  stated,  are  as  follows: 
On  the  16tb  day  of  April,  1908,  the  appellant 
commenced  an  action  against  respondent  in 
the  Justice  court  of  Murray  City  to  recover 
the  sum  of  $213.97  alleged  to  be  owing  from 
respondent  to  appellant.  On  the  same  day, 
pursuant  to  an  affidavit  filed  for  that  pur- 
pose, a  writ  of  garnishment  In  aid  of  attach- 
ment was  issued  in  said  action,  and  Michael 
Mauss,  as  the  constable  of  Murray  City,  ac- 
cording to  the  demands  of  said  writ,  attach- 
ed the  sum  of  $751.80  in  the  hands  of  one 
F.  C.  Hannum,  which,  it  was  claimed,  was 
money  belonging  to  respondent;  that  there- 
after, on  the  29th  day  of  April,  said  Mauss, 
pursuant  to  the  order  of  said  Justice  court, 
and  by  agreement  of  the  parties  to  said  ac- 
tion, paid  the  sum  of  $265  into  court  to 
await  the  result  of  the  action  aforesaid  and 
returned  the  remainder,  to  wit,  the  sum  of 
$486.80,  to  respondent;  that  said  sum  of 
$751.80  was  in  the  hands  of  said  Hannum 
as  money  due  and  owing  by  him  to  respond- 
ent as  the  proceeds  arising  from  the  sale  of 
real  estate  In  Murray  City,  which  respond- 
ent claimed  constituted  his  homestead.  Re- 
spondent was  a  married  man,  and  had  been 
in  actual  possession,  and  with  his  family 
had  lived  in  the  dwelling  bouse  on  said  prem- 
ises for  a  period  of  two  years  or  more  prior 
to  the  time  that  said  writ  of  garnishment 
was  served  as  aforesaid.  Respondent  nev- 
er had  the  legal  title  to  said  homestead,  but 
was  in  possession  thereof  under  a  contract 
of  purchase,  and  the  proceeds  aforesaid  rep- 
resented his  equity  in  the  premises,  the  le- 
gal title  of  which  still  remained  in  a  Mr. 
Clark  from  whom  respondent  bad  purchased 
the  property.  Api)ellant  obtained  Judgment 
in  the  action  aforesaid  against  resi)ondent, 
but,  before  said  money  was  applied  in  satis- 
faction thereof,  he  notified  both  said  Mauss 
and  the  appellant  that  he  claimed  said  sum 
of  $265  paid  Into  court  by  said  Mauss  as 


exempt  from  execution,  because  the  same 
was  a  part  of  the  proceeds  of  sale  of  his 
homestead.  Upon  the  application  of  the  ap- 
pellant, the  sum  of  $225.58  out  of  said 
$265  was  applied  In  satisfaction  of  the  Judg- 
ment obtained  as  aforesaid.  Respondent 
then  commenced  this  action  against  said 
Mauss  in  the  city  court  of  Salt  Lake  City  to 
recover  said  $225.58.  Judgment  was  duly 
awarded  him  against  said  Mauss  in  said 
court,  from  which  said  Mauss  appealed  to 
the  district  court  of  Salt  Lake  county.  Aft- 
er the  appeal  was  filed  In  said  court,  re- 
spondent asked,  and  was  granted,  leave  by 
said  court  to  file  an  amended  complaint  in 
said  action.  The  amended  complaint  was 
duly  filed,  and  the  appellant  was  made  a 
party  ilefendant  with  said  Mauss  in  said  ac- 
tion. The  facts  showing  the  relation  of  ap- 
pellant to  the  action  in  the  district  court  and 
Its  receipt  of  the  money  were  duly  alleged  in 
the  amended  complaint.  Appellant  appear- 
ed in  the  action  by  filing  a  general  demurrer 
to  the  complaint  The  demurrer  was  over- 
ruled and  the  appellant  answered  the  com- 
plaint, and,  after  admitting  some  and  deny- 
ing others  of  the  facts  as  they  were  alleg- 
ed in  the  complaint,  substantially  set  forth 
the  facts  as  we  have  stated  them  above. 
The  court  found  the  issues  in  favor  of  re- 
spondent, and  also  found  that  appellant  was 
the  real  party  in  Interest,  dismissed  the  ac- 
tion against  Mauss,  and  entered  Judgment 
against  the  appellant  for  said  sum  of  $225.- 
58,  with  legal  Interest  thereon,  which,  with 
the  principal,  amounted  to  $279.06. 

[1]  Counsel  for  appellant  contends  that  it 
was  not  properly  made  a  party  to  this  ac- 
tion, and  that  the  court  had  not  acquired 
Jurisdiction  over  It.  We  need  not  stop  to 
inquire  now  whether  appellant  could  or  could 
not  have  been  made  a  party  to  the  action 
after  Judgment  was  obtained  in  the  Justice 
court,  since  a  complete  answer  to  that  con- 
tention is  the  fact  that  appellant  voluntarily 
ui^)eared  In  the  action  by  filing  a  general  de- 
murrer to  the  complaint  Famsworth  v. 
Union  Pac.  Coal  Co.,  32  Utah,  116, 89  Paa  74. 

[2]  Appellant  further  contends  that  re- 
spondent should  have  presented  his  claim  for 
exemption  in  the  Justice  court  while  the 
original  action  was  pending  tbere,  and  should 
have  asked  that  his  claim  with  regard  to 
the  exempt  character  of  the  money  that  was 
attached  by  the  writ  of  garnishment  and 
subsequently  applied  by  appellant  to  the 
payment  of  the  Judgment  it  had  obtained 
against  him  be  adjudicated  there,  and  aiace 
he  did  not  proceed  in  that  way,  and  did  not 
appeal  from  the  order  of  the  Justice  court 
directing  the  money  that  had  been  paid  into 
court  should  be  applied  in  payment  of  the 
Judgment,  he  lias  waived  his  right  to  claim 
the  money  in  question  as  exempt.  We  can- 
not agree  with  this  contention.  There  is  no 
statute  In  this  state  that  makes  the  right  to 
claim  the  proceeds  of  sale  of  a  homestead 
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as  exempt  dependent  upon  sucb  claim  bdng 
made  In  the  original  action  In  which  the 
Judgment  Is  obtained  to  satisfy  which  the 
proceeds  are  applied.  The  only  conditions 
that  are  imposed  are  found  In  Comp.  Laws 
1907,  i  1158,  which  reads  as  follows:  "When 
a  homestead  Is  conveyed  by  the  owner  there- 
of, such  conveyance  shall  not  subject  the 
premises  to  any  Hen  or  encumbrance  to 
which  It  would  not  be  subject  In  the  hands 
of  the  owner;  and  the  proceeds  of  the  sale 
thereof,  to  the  amount  of  the  exemption  ex- 
isting at  the  time  of  the  sale,  shall  be  ex- 
empt from  execution  or  other  process  for  one 
year  after  the  receipt  thereof  by  the  person 
entitled  to  the  exemption."  Under  section 
1147  the  respondent  was  entitled  to  a  home- 
stead of  the  value  of  $2,500. 

Where  an  exemption  is  claimed  under  the 
provisions  of  section  1158,  supra,  which  we 
have  copied,  we  think  tbat  all  that  can  be 
required  from  the  claimant  is  that  he  notify 
tlie  officer  who  has  served  or  is  about  to 
serve  the  process,  or,  in  case  be  desires  to 
bold  both  the  officer  and  the  creditor  In 
whose  behalf  the  process  is  Issued,  to  notify 
both  that  he  claims  the  money  attached  or 
garnished  as  exempt  from  legal  process. 
Such  notice  may  be  given  at  any  time  be- 
fore the  money  Is  finally  applied  In  satis- 
faction of  the  Judgment.  Of  course.  If  the 
homestead  claimant  has  neither  knowledge 
nor  Information  that  the  money  has  been 
taken  or  attached  by  legal  process  until  aft- 
a  it  has  been  so  applied  on  the  Judgment  he 
may  make  a  demand  therefor  thereafter  and. 
If  it  is  withheld  from  him,  he,  In  either  case, 
may  sne  to  recover  back  the  money  if  it  is 
exempt  under  said  section.  In  this  case  tbe 
court  specifically  found  that,  immediately 
after  receiving  the  Information  that  the 
money  in  question  was  garnished,  respond- 
ent notified  both  the  officer  serving  the  writ 
and  tbe  ap];>ellant  that  he  claimed  the  mon- 
ey exempt  as  the  proceeds  of  sale  of  his 
homestead.  This  finding  Is  sustained  by  the 
evidence.  The  respondent,  therefore,  in  any 
event,  did  all  that  the  law  required  of  him. 
Whether  in  case  the  homestead  claimant  is 
married,  the  one  who  has  no  notice  that  the 
money  Is  attached  may  still  maintain  an  ac- 
tion in  case  the  other  has  had  such  notice 
but  has  failed  to  claim  the  exemption,  we 
do  not  pass  on.  That  question  is  left  open. 
What  we  decide  Is  that,  if  a  notice  is  requir- 
ed where  a  claim  is  made  under  the  provi- 
sions of  said  section,  it  was  timely  made, 
and  was  sufficient  in  form  and  substance  to 
entitle  respondent  to  maintain  the  action. 

[3]  The  only  other  claim  that  It  is  neces- 
sary to  notice  is  that  the  money  in  question 
was  not  exempt  from  attachment  or  execu- 
tion. This  contention  Is  based  upon  the  fact 
that  respondent  never  had  acquired  the  le- 
gal title  to  the  property  which  be  claimed  as 
bis  homestead,  and  hence,  it  is  said,  he  did 
not  convey  it  as  eouteuiplated  by  section 
1158,  supra.     As  we  have  seen,  re8i>oudeut 


was  ta  possession  under  a  writtm  contract 
of  purchase  from  one  W.  R.  Clarl£.  The 
purchase  price  was  f  1,400.  Of  this  respond- 
ent had  paid  f876  to  Clark  at  tbe  time  of 
the  purchase  in  August,  1906,  and  bad  paid 
additional  sums  thereafter.  When  tbe  prop- 
erty was  sold  by  respondent  to  F.  O.  Han- 
num,  respondent  had  an  equity  in  it  amount- 
ing to  1751.80,  tbe  amount  originally  attach- 
ed in  tbe  hands  of  Hannuni,  the  purchaser. 
When  tbe  property  was  sold,  Mr.  Clark,  tbe 
original  vendor,  received  tbe  balance  due 
blm  on  the  purchase  price  from  respondent, 
and  made  a  deed  direct  to  Mr.  Hannum. 
From  tbe  undisputed  facts  It  is  clear  that 
respondent  bad  not  received  tbe  money  in 
question,  and  hence  was  not  prevented  from 
claiming  it  under  the  provisions  of  section 
1158,  supra.  The  only  question,  therefore, 
is  whether,  under  the  facts  and  circum- 
stances detailed,  the  money  in  question  is 
exempt  as  the  proceeds  of  sale  of  a  home- 
stead. We  do  not  think  that  It  was  intend- 
ed by  adopting  section  1158  that,  before  a 
homestead  claimant  may  avail  himself  of 
the  provisions  of  that  section,  he  must  bold 
the  legal  title  to  the  premises  claimed  as  a 
homestead.  Counsel  bases  his  entire  claim 
upon  the  following  words  contained  in  said 
section:  "When  a  homestead  is  conveyed  by 
tbe  owner  •  •  •  the  proceeds  of  the 
sale  thereof  shall  be  exempt."  It  Is  serious- 
ly contended  that,  if  one  does  not  possess 
the  legal  title,  be  does  not  own,  and  hence 
cannot  convey,  and,  if  he  cannot  convey, 
he  is  not  tbe  owner  within  tbe  letter  of  the 
statute.  But  it  is  a  mere  assumption  of 
counsel  that  a  married  homestead  claimant 
may  transfer  it  without  a  formal  convey- 
ance in  a  case  where  tbe  homestead  is  claim- 
ed in  property  to  which  neither  husband  nor 
wife  has  legal  title  Under  section  1155  no 
contract  of  sale.  Incumbrance,  or  convey- 
ance of  a  homestead  by  a  married  owner  is 
valid,  unless  Joined  in  by  both  husband  and 
wife.  While  the  question  of  what  is  meant 
by  the  term  "conveyance"  in  the  statute  Is 
not  necessarily  involved  as  between  tbe 
owner  of  a  homestead  who  sells  it  and  a 
third  person  who  claims  the  proceeds  of 
sale,  yet  we  remark  that,  if  a  homestead 
may  be  carved  out  of  an  estate  less  than  a 
fee  simple,  its  disposition,  nevertheless,  may 
require  a  conveyance  on  the  part  of  a  home- 
stead claimant  and  his  wife  In  order  to 
transfer  or  dispose  of  the  right  of  posses- 
sion and  use  which  characterizes,  or  gives 
the  claimant  the  right  to  claim  the  property 
as  a  homestead  under  the  law.  But,  where 
the  purchaser  of  a  homestead  is  satisfied 
with  less  than  a  formal  conveyance  from 
the  homestead  claimant  and  bis  wife,  it  is 
of  no  concern  to  the  Individual  who  inter- 
feres with  the  proceeds  of  sale  contrary  to 
section  11.58.  In  case  the  title  is  In  neither 
the  husband  nor  the  wife,  it  may  be  that,  if 
both  agree  to  disi)o.se  of  the  homestend  and 
surrender  it  to  the  purchaser  with  tbe  In- 
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tentlon  of  abandoning  It  as  a  homestead,  a 
conveyance  from  the  owner  of  tlie  legal  title 
direct  to  tbe  purchaser  of  the  homestead 
will  satisfy  the  statute.  At  all  events,  such 
a  title  would,  prima  facie  at  least,  be  good 
title.  But  whether  It  Is  or  is  not  does  not 
concern  him  who  Interferes  with  the  pro- 
ceeds derived  from  the  sale  of  tbe  home- 
stead. Can  a  homestead  be  carved  out  of 
an  estate  less  than  a  fee  simple?  We  think 
It  can.  There  certainly  is  nothing  In  our 
statute  problbltiiiK  it.  In  21  Cyc.  502,  the 
law  upon  the  subject  is  clearly  and  tersely 
stated  by  the  author  thus:  "As  against  cred- 
itors other  than  tbe  vendor,  the  homestead 
exemption  extends  to  lauda  agreed  to  be 
purchased  by  the  debtor,  and  which  are  in 
his  use  and  occupation  as  a  residence,  al- 
though the  contract  provides  that  the  legal 
title  shall  reuinln  in  the  vendor  until  the 
purchase  money  Is  fully  paid,  and  the  pur- 
chaser has  not  yet  paid  the  entire  amount 
due.  This  right  cannot  be  defeated  by  cred- 
itors paying  the  balance  due  to  the  vendor." 
This  text  is  amply  supported  by  the  author- 
ities, and  among  the  great  number  of  cases 
cited  In  Cyc.  we  refer  to  the  following:  Al- 
exander V.  Jackson.  92  Cal.  514,  28  Pac.  503. 
27  Am.  St.  Rep.  158;  Perry  v.  Boss,  104  Cal. 
19,  37  Pac.  757,  43  Am.  St.  Rep.  66.  Some 
courts  have  gone  to  the  extent  of  holding 
that  a  purchaser  under  parol  agreement  who 
is  in  actual  occupancy  of  the  premises  may 
claim  a  homestead  right  therein.  Helgebye 
V.  Dammen,  13  N.  D.  167,  100  N.  W.  245. 
We  are  clearly  of  the  opinion  that  the  pro- 
ceeds of  sale  of  the  premises  occupied  by 
respondent  with  his  family  were  exempt  un- 
der section  1158,  supra,  although  he  never 
had  the  legal  title  thereto,  and  the  proceeds 
represented  only  his  equity  in  the  property. 
The  judgment,  therefore,  is  affirmed,  with 
costs  to  respondent. 

Mccarty  and  STRAUP,  JJ.,  concur. 


(17  N.H.  6») 

ORANGE  SAWAIILL  CO.  v.  CABMICHAEL 
LUMBER  CO. 

(Supreme  Court  of  New  Mexico.     Feb.  6, 
1012.) 

(81/1101)111  hy  the  Court.) 
Pleading   (§  330*)— Copy  of  Account— Ne- 

CEHSITV. 

held,  that  the  plaintiff  having  failed  to  de- 
liver a  copy  of  the  account,  properly  demanded 
under  subsection  C9,  Code  (,'iv.  Proc.  (section 
2685,  C.  L.  1H07),  and  the  defendant  having 
interposed  objection,  evidence  of  tbe  account 
was  properly  excluded. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  900-1002;   Dec.  Dig.  S  IWO.*] 

Appeal  from  District  Court,  Chavez  Coun- 
ty; Pope.  Judge. 

Action  by  the  Orange  Sawmill  Company 
ngainst   the   Carmlchael   Lumber   Company. 


From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Suit  was  begun  by  appellant  in  the  district 
court  of  Chavez  county  to  recover  from  appel- 
lee the  sum  of  180.72,  alleged  to  be  the  unpaid 
balance  for  certain  goods,  wares,  and  mer- 
chandise sold  appellee  by  A.  B.  Smith  &  Sons 
Lumber  Company,  who  thereafter  assigned 
the  account  to  appellant.  The  appellee  an- 
swered, denying  the  Indebtedness,  and  there- 
after, and  prior  to  trial  demanded,  in  writing, 
of  the  appellant  a  copy  of  the  account,  basing 
such  demand  ui)on  provisions  of  section  69  of 
the  Code  of  Civil  Procedure.  Appellant  failed 
to  furnish  such  account,  and  upon  the  trial 
ol>jectlon  was  Interposed  by  appellee  to  the 
admission  of  any  evidence  tending  to  prove 
such  account.  The  court  excluded  all  pjol- 
fered  testbnony,  and  appellant  necessarily 
failed  to  establish  Its  case,  and  judgment 
went  for  the  appellee,  from  which  judgment 
this  appeal  Is  prosecuted. 

Nisbet  &  Nlsbet,  for  appellant.  R.  E. 
Lund,  for  appellee. 

ROBERTS,  O.  J.  (after  stating  the  facts  as 
above).  The  only  proposition  involved  in  this 
case  is  the  construction  of  section  69  of  the 
Code  of  Civil  Procedure,  which  is  as  follows: 
"It  is  not  necessary  for  a  party  to  set  forth 
in  a  pleading  the  items  of  an  account  there- 
in alleged,  but  he  must  deliver  to  the  ad- 
verse party,  within  ten  days  after  the  de- 
mand thereof  in  writing,  a  copy  of  the  ac- 
count or  be  precluded  from  giving  evidence 
thereof,"  etc. 

No  itemized  statement  of  the  account  was 
set  forth  in  the  complaint,  or  attached  there- 
to. From  the  record  in  the  case,  it  appears 
that  the  attorney  for  appellee  demanded,  in 
writing,  of  appellant's  attorneys,  about  four 
mouths  before  tbe  trial  of  the  case,  an  item- 
ized statement  of  the  account,  which  was 
never  furnished  him.  Upon  tbe  bearing, 
counsel  for  appellant  contended  that  an  item- 
ized statement  of  the  account  was  attached 
as  an  exhibit  to  a  deimsition  theretofore 
taken,  and  which  was  ou  file  in  the  office  of 
the  clerk  of  the  district  court,  from  which 
api)ellee's  counsel  could  have  obtained  the 
Information  desired. 

The  statute  is  peremptory,  and  upon  prop- 
er demand  It  was  incumbent  upon  the  plain- 
tiff to  furnish  the  itemized  statement,  and 
tbe  mere  fact  that  dei>ositious  may  liave 
)>een  ou  lile  in  the  clerk's  office,  which  con- 
tained an  Itemized  statement  of  the  account, 
win  not  obviate  the  i>laiu  provision  of  the 
statute.  I'pon  tbe  trial  of  the  case,  the 
plaintiff  uiiKht  not  have  read  the  depositions, 
and  could  have  proveu  an  entirely  dlGTereut 
account.  The  defendant  was  entitled  to  be 
served  with  a  copy  of  the  account,  upou 
which  tlie  plaintiff  expected  to  rely  at  the 
trial  of  the  case. 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexe* 
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8«Teral  statM  Hurt-  praetteally  the  nme 
proTlaloa  aa  aectlon  69  of  oar  Code  of  Cirll 
Proeedura.  The  Court  of  Appeals  of  Colora- 
do, In  tile  e«M  of  Scott  et  aL  ▼.  Frost,  4 
Oolo.  App.  667,  8«  Pac.  810,  held  that  a  aim- 
liar  statute  was  peremptory  in  this  resard, 
and  tliat,  upon  deoiand,  the  plaintiff  was  re- 
quired to  furnish  the  defendant  with  a  copy 
of  the  account,  and  that  if  he  failed  to  do 
•o  the  court  could  not  permit  any  eTidence 
to  be  introduced  as  to  such  account.  The 
Supreme  Court  of  Minnesota,  in  the  ease  of 
Lonsdale  t.  Oltman,  50  Minn.  62,  62  N.  W. 
131,  announces  the  same  rul&  App^ant 
could  bare  avoided  the  penalty  of  the  statute 
bjr  a  compliance  -with  its  terms,  which  are 
dear  and  explicit 

A  practice,  to  be  established,  either  by 
statute  or  rule  of  the  district  court,  requir- 
ing notice  to  the  court  and  opposing  counsel, 
prior  to  the  trial,  that  defendant  intends  to 
rely  upon  want  of  service  of  a  copy  of  the 
account,  would  be  highly  beneficial.  In  this 
way  the  time  of  the  court  would  not  be  con- 
sumed with  fruitless  litigation  in  this  class 
of  cases,  and  all  danger  of  surprise  to  the 
parties  would  be  eliminated. 

The  court  properly  excluded  the  proffered 
testimony,  and  the  judgment  should  be  af- 
firmed. 

PABKER  and  HANNA,  JJ.,  concur. 


(17  N.  U.  E6) 

ZEDERMAN  t.  THOMSON, 
(Supreme  Court  of  New  Mexico.    Feb.  6, 1012.) 

(BtOaUu  »y  tU  Oowrt.) 
1.  Sales    (|  475*)— Wmir  MAiirrAiHABia— 

CORDmOHAI.  Saixs. 

The  transfer  of  a  promissory  note,  con- 
taining an  agreement  that  the  chattel  for  the 
price  of  which  the  note  is  given  is  to  remain 
the  property  of  the  payee  until  payment  of  the 
priocipa]  and  interest  named  in  the  note,  trans- 
fers the  security  as  an  incident  to  the  note,  and 
upon  defanlt  in  the  payment  of  the  note  suit 
can  be  maintained  by  the  transferee  for  the 
recovery  of  the  property. 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  140S-1406;   Dec.  Dig.  |  475.*] 

S.  REpuivin    (I   70*)— Evidence— V ALUS   of 

Pbopertt. 

In  replevin,  it  is  not  necessary  to  prove  the 
Talae  of  the  property  sought  to  be  recovered, 
where  the  pUintiff  is  in  possession  of  the  prop- 
erty at  the  time  of  trial  and  does  not  seelc  to 
recover  damages. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  {|  280-284;   Dec.  Dig.  {  70.*] 

8.  Sales  (i  479*)— CoifomoNAL  Sales— Rs- 
covEBT  OF  Pbopebtt— Return  of  Note. 
The  payee  of  a  conditional  sale  note  or 
contract  is  not  required  to  allege  and  prove  a 
return  or  tender  of  the  note  or  contract  before 
salt  can  be  maintained  for  the  recovery  of  the 
property. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  I  479.*! 

Appeal  from  District  Court,  Quay  County; 
before  Justice  Wright 


Action  by  I4  U.  SeOermu  asalngt  ,R.  J. 
Thomaoa.  Judgment  for  defendant  and 
plaintiff  appeals.     Reversed  and  remanded.. 

This  eaose  was  heaKd  In  the  court  beiem, 
upon  the  foUewlng  agreed  atatament  'ol 
facts,  via.: 

"It  is  agreed  by  and  batwesn  tbe  partlea 
to  this  action  tkat  on  or  aboat  the  2Sd  day 
ot  March,  1910,  the  Auto  Yetalcl*  Company 
of  Los  Angeles,  CaL,  Introsted  to  the  cam 
of  F.  D.  Day  one  Type  O  California  Aat^ 
mobile.  No.  S194,  and  the  said  F.  D.  Day 
executed  his  three  promissory  notes  to  tlin 
said  Auto  Yehlcle  Company  of  date  of  Mardi 
23,  1910,  for  $300,  $350^  and  |800  payable  in 
three,  six,  and  nine  months,  Uie  first  ot 
which  no^as  la  in  worda  and  flgures  aa  foi> 
lows,  to  wit: 

"  'Los  Angeles,  Gal..  Mar«di  23,  19ia 

"Tkree  months  after  date  without  graca 
for  valuo  received  I  promise  to  pay  to  tha 
order  of  Auto  Vehicle  Company  three  hun- 
dred aaJ  no-100  dollars,  payable  In  gold 
coin  of  the  United  States  of  America,  witlk 
Interest  thereon.  In  like  coin  from  date  uii> 
tU  paid,  at  the  rata  of  7  per  cent  per  an> 
num.  And  in  case  a  suit  or  action  is  inl^ 
tiated  to  collect  the  money  above  mentioned 
or  any  portion  thereof  I  promise  to  pay  10 
per  cent  on  the  sum  first  aforesaid,  addi- 
tional to  said  amount  as  attorney's  fees  in 
such  suit  or  action.  The  above  note  is  given 
upon  and  for  the  consideration  that  the. 
Auto  Company  have  agread  and  promisa 
that  upon  payment  of  the  said  note  princi- 
pal and  interest  at  matnrlty  (time  being  the 
essence  of  this  contract)  they  will  sell  and 
transfer  to  the  nnderalgned  at  the  price  of 
said  principal  and  interest  the  Type  G  Cal- 
ifornia Automobile  Na  3194,  which  said  Au- 
to Velilcle  Company  have  this  day  intrusted 
to  tha  care  of  the  undersigned.  It  is  ad- 
mitted and  agreed  that  said  automobile  ia 
the  property  of  said  Auto  Yehlcle  Company, 
and  legal  title  thereto  is  in  said  Auta  Yehl- 
cle Company  and  shall  remain  in  them  nntU 
they  shall  make  the  aforesaid  sale  and 
transfer,  after  the  principal  and  interest 
aforesaid  shall  be  paid.  And  the  undersign- 
ed agrees  to  return  and  deliver  to  said  CaU- 
fomia  Automobile  to  the  said  Auto  Vehicle 
Company,  If  requested  at  any  time  befora 
said  sale,  and  transfer.  In  good  order.  Prin- 
cipal and  Interest  payable  In  U.  S.  gold  coin 
at  First  National  Bank,  liOs  Angeles. 

"  ISigned]    F.  D.  Day. 
"  'Number  38.  1411  Post  Office  addreaa. 

'"80S  B.  36th  Street  City.' 

"On  the  margin  at  the  end  of  the  note  is 
written  this:  'Ante  Yehlcle  Company,  comer 
10th  and  Main  streets,  Los  Angeles,  Gal.'  It 
is  further  admitted  that  the  other  two  notes 
appear  in  words  and  flgures  the  same  as  tha 
first  except  the  second  is  for  |350,  payable 
in  six  months  after  date,  and  tlte  third  for 
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1300,  payable  nlna  months  after  date.  It  la 
further  admitted  that,  after  the  said  notes 
were  given,  the  said  F.  D.  Day  left  the 
state  of  Oallfomla  and  came  to  the  terri- 
tory of  New  Mexico;  but  his  whereabouts  at 
this  time  Is  unknown  to  this  plaintiff.  It  la 
further  admitted:  That  said  three  notes 
are  unpaid  and  were  by  the  Auto  Vehicle 
Company  for  a  valnable  consideration  trans- 
ferred to  the  plaintiff  herein  on  the  10th 
day  of  September,  1910.  That  these  notes 
were  transferred  by  the  Auto  Vehicle  Com- 
pany to  L.  M.  Zederman,  the  plaintiff,  on 
the  10th  day  of  September,  1910,  for  a  val- 
uable consideration  by  indorsement  on  the 
back  thereof,  which  Indorsement  Is  in  words 
and  figures  following:  'September  10,  1910. 
For  valnable  consideration  the  within  note 
is  transferred  to  L.  M.  Zederman.  [Signed] 
Auto  Vehicle  Company,  by  G.  W.  Tull,  Secy.' 
It  is  admitted  that  demand  was  made  be- 
fore salt  was  filed.  It  Is  admitted  that  these 
notes  have  not  been  paid.  Admitted  that 
the  machine,  as  set  forth  and  claimed  in 
the  complaint,  Is  the  same  machine  that  was 
by  the  Auto  Vehicle  Company  intrusted  to 
the  care  of  F.  D.  Day,  as  set  forth  in  the 
complaint,  and  which  was  in  the  possession 
of  R.  J.  Thomson  at  the  time  of  the  com- 
moicement  of  this  action.  It  is  stipulated 
and  agreed  by  and  between  the  attorneys 
for  the  respective  parties  that  the  foregoing 
admissions  and  facts  so  admitted  shall  be 
deemed  admitted  for  the  purposes  of  this 
suit  only,  and  for  no  other  purpose  what- 
ever, and  shall  not  be  taken  or  considered  as 
binding  upon  the  parties  in  any  other  suit 
that  can  or  could  be  filed,  involving  the  is- 
sues in  this  matter,  either  the  present  par- 
ties or  any  other  parties  to  the  transactions 
herein  described  or  referred  to.  Tills  Is  ail 
the  evidence  produced  at  the  trial." 

Upon  the  facts  the  court  found  for  the  ap- 
pellee <defendant  below)  and  stated  con- 
clusions of  law  as  follows:  "(1)  That  the 
Auto  Vehicle  Company  by  Its  Indorsement 
uiKin  the  back  of  the  three  Instruments, 
which  are  the  basis  of  title.  If  any,  to  the 
property  sought  to  be  recovered  by  this  ac- 
tion, merely  transferred  to  the  plaintiff,  L. 
M.  Zederman,  title  to  the  three  notes  as  dis- 
tinct from  the  property  right  of  the  Auto 
Vehicle  Company  in  and  to  said  personal 
property.  (2)  That  the  indorsements  of  the 
back  of  said  Instruments  cannot  be  construed 
to  fulfill  the  conditions  mentioned  in  the 
contracts  or  agreements  therein  contained 
so  as  to  transfer  title  in  the  personal  prop- 
erty in  said  contracts  or  agreements  con- 
tained to  the  plaintiff  in  this  suit  (3)  That 
plaintiff  in  this  suit  has  no  tiUe  to  the  per- 
sonal property  sought  to  be  recovered  here- 
by sufficient  to  sustain  an  action  of  replevin 
to  recover  same.  (4)  That  the  complaint 
herein  should  be  dismissed  at  plaintiff's 
epsta." 

Judgment  was  entered  for  defendant  up- 


on the  conclusions  of  law  to  found,  from 
which  judgment  this  appeal  is  prosecuted. 

Alldredge  ft  Saxon,  for  appellant.  Reed 
HoUoman  and  Harry  H.  ICcElroy,  for  ap- 
pellee. 

ROBERTS,  O.  J.  (after  stating  the  facts  as 
above).  From  the  agreed  statement  of  facts, 
and  the  conclusions  of  law  therefrom  by  the 
lower  court,  it  is  apparent  that  the  only 
question  presented  to  the  court  was  the  ef- 
fect of  the  transfer  of  the  notes  by  the  Auto 
Vehicle  Company  to  the  plaintiff  herein,  up- 
on the  tiUe  and  right  to  the  possession  of  the 
property  described  in  the  notes;  default  hav- 
ing been  made  in  the  payment  of  the  notes. 

[1]  The  lower  court  followed  the  rule,  an- 
nounced by  the  Supreme  Court  of  Indiana, 
in  the  case  of  Domestic  Sewing  Machine 
Company  v.  Arthurhulta,  63  Ind.  322,  to  the 
effect  that  the  Indorsement  In  blank  of  a 
promissory  note  which  stipulates  that  a  cer- 
tain chattel,  therein  described,  shall  remain 
the  property, of  the  payee  until  the  note  has 
been  paid,  does  not,  of  Itself,  vest  the  title 
to  such  chattel  In  the  indorsee,  so  as  to  enable 
him  to  replevy  such  chattel  for  nonpayment 
of  the  note.  The  Supreme  Court  of  Florida,  In 
the  case  of  Roof  v.  Chattanooga  Wood  Split 
PuUey  Co.,  36  Fla.  284,,  18  South.  697,  fol- 
lows the  Indiana  holding,  and  one  or  two 
other  states  adhere  to  the  some  doctrine;  but 
the  weight  of  authority  and. the  better  rea- 
soned cases  announce  the  doctrine  that  the 
transfer  of  the  debt  operates  of  itself  as  an 
assignment  of  the  seller's  interest  in  the 
property.  Willlaton  on  Sales,  {  332 ;  86  Cyc. 
695,  and  authorities  cited;  W.  W.  Kimball 
Co.  V.  MeUon,  80  WU.  138.  48  N.  W.  1100. 
And  the  transferee  of  the  note  can  maintain 
replevin  for  the  property,  upon  default  in 
the  payment  of  the  note. 

There  are  numerous  forms  used  In  condi- 
tional sale  notes,  but  they  are  all  designed  to 
retain  titie  to  the  property  In  the  payee  ot 
the  note  as  security  for  the  paymmt  of  the 
debt,  and  the  reasonable  construction  gives 
to  the  transferee  of  the  note  the  benefit  of 
this  security. 

[2, 8]  Two  other  grounds  are  urged  by  ap- 
pellee to  sustain  the  Judgment  of  the  lower 
court:  First,  that  there  was  no  proof  as  to 
the  value  of  tlie  chattel;  and,  second,  that  It 
was  necessary  for  the  appellant  to  allege  and 
prove  a  return  or  toider  of  the  notes  before 
he  could  recover.  Neither  ground  appears  to 
have  been  urged  before  the  court  below,  and 
we  do  not  believe  they  would  support  the 
judgment  for  defendant.  No  claim  for  dam- 
age was  made  In  the  agreed  atatemmt  of 
facts,  and  the  plaintiff  had  possession  of  the 
automobile  at  the  time  of  trial,  and  proof  of 
value  was  therefore  immaterial.  It  is  not 
necessary  for  the  payee  of  a  conditional  sale 
note  or  contract  to  allege  and  prove  a  return 
or  tender  of  the  note  or  contract  before  suit 
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can  be  sncceasfnlly  snlntalned.  Tbereforo 
tbere  Is  no  merit  in  appellee's  second  conten- 
tion. 

Tbe  Judgment  of  the  lower  court  Is  re- 
yersed,  and  this  canse  Is  hereby  remanded, 
wlth'instractlong  to  enter  Judgment  In  favor 
of  plaintiff,  and  It  Is  so  ordered. 

PARKER  and  HANNA,  JJ.,  concur. 


m  N.  M.  «) 

STATE  ex  rel.  OWEN  t,  VAN  STONE. 

(Snpreme  Court  of  New  Mexico.    Jan.  30, 
1912.) 

1.  Ck)UBTS     (J    472*)-^JU«IBMCnOI»    OF    SXT- 
PBEME  COUBT— Quo   WXItSANTO— EiXOLUSITX 

Jurisdiction. 

Const,  art.  6,  i  3,  gives  the  Supreme  Court 
original  jurisdiction  In  quo  warranto  against 
all  state  commissions,  etc.,  as  well  as  a  su- 
perintending control  over  all  inferior  courts, 
with  power  to  issue  all  writs  necessary  for 
tbe  complete  exercise  of  its  jurisdiction,  and 
section  13  gives  the  district  courts  original 
jnrisdiction  in  all  matters  not  excepted  in  the 
Constitution,  and  provides  that  such  courts 
shall  have  power  to  issue  writs  of  quo  warran- 
to, certiorari,  etc.,  and  all  other  writs,  remedial 
or  otherwise,  in  tbe  exercise  of  their  jurisdic- 
tion. Beld,  that  the  jnrisdiction  of  the  Su- 
preme Court  in  quo  warranto  against  state 
commissions  and  officers,  while  original,  was 
concurrent  with  that  of  me  district  courts  and 
not  exclusive, 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.  U  1199-1224,  1247-1259;  Dec.  Dig. 
I  472.*] 

2.  CouMON  Law  (|  7*)— Statutk  or  Anne. 

St.  9  Anne,  c.  20,  1710,  relating  to  infor- 
mations in  the  nature  of  quo  warranto,  is  a 
part  of  the  common  law. 

[Ed.  Note.— For  other  cases,  see  Common 
Law,  Cent  Dig.  {  7;   I>ec.  Dig.  |  7.»] 

3.  Quo     WaKBANTO     (I     6*)— DlSCBBTION     OF 
COUBT. 

The  granting  or  refusal  of  leave  to  file  an 
information  in  the  nature  of  quo  warranto 
rests  in  the  court's  sound  discretion,  at  least 
where  requested  by  a  private  suitor. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  (  7:  Dec.  Dig.  (  6.»] 

4.  COUKTS     (f     207*)— JUBISDICTION— SUPBEMB 

OouRT— Obiqiral  JUBiSDicTioN— Quo  Wab- 

BARTO. 

The  Supreme  Court  will,  in  the  exercise  of 
its  discretion,  refuse  leave  to  file  an  informa- 
tion in  the  nature  of  quo  warranto  at  the  in- 
stance of  a  private  i>erson  if  an  inferior  court 
also  has  jurisdiction,  so  that  it  will  not  grant 
leave  to  file  an  information  to  try  title  to  tbe 
office  of  Corporation  Commissioner,  but  will 
leave  relator  to  apply  to  the  district  court 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  §J  501-504,  508,  509,  512,  521,  534, 
544,  548,  577,  590,  597,  602,  613,  615,  626, 
632,  636,  637,  646,  646"^,  651,  6Go,  667,  707, 
712,  714,  720-722,  729,  736,  742,  744,  745,  755, 
756,  766,  770,  775-777,  781,  785,  786,  790,  791; 
Dec.  Dig.  I  207;*  Prohibition,  Cent  Dig.  |  65.] 

Petition  for  qno  warranto  by  the  State,  on 
the  relation  of  O.  L.  Owen,  against  George 
H.  Van  Stone.    Petition  dismissed. 


Frank  W.  Clancy,  Atty.  Gen.,  and  H.  D. 
TmtIII,  for  relator.  NelU  B.  Field,  Francis 
C.  Wilson,  and  Chester  D.  Cleveland,  for  re- 
spondent 

PABKISt,  J.  This  Is  a  petttloo  for  leave 
to  flle  an  Information  in  tbe  nature  of  a  q.uo 
warranto.  -  A  mle  was  issued  against  the 
respondent  requiring  blm  to  show  cause  why 
leave  shotUd  not  be  granted  to  file  the  in- 
formation. Upon  the  retom  day,  a  motion 
to  discbarge  the  rule  was  Interposed  by  the 
respondait,.  and  tbe  matter  argued  before 
the  court  by  counsel  for  the  respective  par- 
ties. It  anpean  that  tbe  relator  was  a  can- 
didate at  the  recent  first  state  election  tor 
the  office  of  Corporation  Oommissloner,  and 
that  the  canvassing  board  appointed  by  tbe 
enabling  act  declared  the  respondent  elected 
to  that  office  and  Issued  him  a  certificate  ot 
election  In  conformity  with  tbe  provisions  of 
that  act  Relator  accompanied  bis  motion 
for  leave  to  file  the  information  with  affida- 
vits showing,  or  tending  to  show,  that  he 
was  defeated  for  the  office  by  reason  of  a 
mistake  made  in  his  name  upon  the  printed 
ballot  which  was  Issued  by  the  ivobate  clerk 
in  two  of  the  coonties  of  the  state;  bis  name 
appearing  upon  tbe  said  ballots  as  Sol  Owen, 
Instead  of  O.  L.  Owen. 

The  original  jurisdiction  of  this  court 
which  is  invoked  Is  that  conferred  by  section 
3  of  article  6  of  the  Constitution  of  the  state, 
the  provisions  of  which  are  as  follows:  "Sec. 
3.  Tbe  Supreme  Court  shall  have  original  Ju- 
risdiction in  quo  warranto  and  mandamus 
against  all  state  officers,  boards  and  commis- 
sions, and  shall  have  a  superintending  control 
over  all  inferior  courts;  it  shall  also  have  pow- 
er to  Issue  writs  of  mandamus,  error,  prohibi- 
tion, habeas  corpus,  certiorari,  injunction  and 
all  other  writs  necessary  or  proper  for  the 
complete  exercise  of  Its  jurisdiction  and  to 
hear  and  determine  tbe  same.  Such  writs  may 
be  issued  by  direction  of  the  court  or  by  any 
Justice  thereof.  Each  Justice  shall  have  pow- 
er to  issue  writs  of  habeas  corpus  upon  pe- 
tition by  or  on  behalf  of  a  person  beld  la 
actual  custody,  and  to  make  such  writs  re- 
turnable before  himself  or  before  tbe  Su- 
preme Court,  or  before  any  of  the  District 
Courts  or  any  Judge  thereof." 

[1]  1.  In  support  of  the  petition  for  leave 
to  file  tbe  Information,  it  is  urged  that  this 
court  has  exclusive  original  jurisdiction 
where  tbe  proceeding  Is  against  a  state  offi- 
cer, as  in  this  case.  It  is  contended  that 
the  grant  of  jurisdiction  to  district  courts 
does  not  Include  the  concurrent  jurisdiction 
in  such  cases.  Tbe  grant  to  those  courts  is 
contained  in  section  13  of  tbe  same  article, 
and  is  as  follows:  "Sec.  13.  Tbe  district 
court  shall  have  original  jurisdiction  in  all 
matters  and  causes  not  excepted  in  this  Con- 
stitution, and  such  jurisdiction  of  special 
cases  and  proceedings  as  may  be  conferred 
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by  law;  and  appellate  Jurisdiction  of  all  cas- 
es originating  In  Inferior  courts  and  tribu- 
nals In  their  respectlTe  districts,  and  super- 
visory control  over  the  same.  The  district 
courts  or  any  Judge  thereof,  shall  have  pow- 
er to  issue  writs  of  habeas  corpus,  manda- 
mus. Injunction,  quo  warranto,  certiorari,  pro- 
hibition, and  all  other  writs,  remedial  or 
otherwise  In  the  exercise  of  their  Jurisdic- 
tion; provided,  that  no  such  writs  shall  Is- 
sue directed  to  Judges  or  courts  of  equal  or 
superior  Jurisdiction.  The  district  courts 
shall  also  have  the  power  of  naturaliza- 
tion In  accordance  with  the  laws  of  the 
United  States.  Until  otherwise  provided  by 
law,  at  least  two  terms  of  the  district  court 
shall  be  held  annually  in  each  county,  at  the 
county  seat."  The  argument  culminates  with 
the  proposition  that  this  court  must  take 
Jurisdiction  of  the  case,  otherwise  the  rela- 
tor will  be  remediless. 

We  think  the  argument  for  relator  faulty 
in  several  particulars.  In  the  first  place, 
the  grant  of  Jurisdiction  to  this  court  Is  not 
exclusive  in  terms.  Had  the  constitutional 
convention  intended  to  make  the  Jurisdiction 
exclusive,  it  Is  to  be  presumed  that  it  would 
have  clearly  so  Indicated.  It  refrained  from 
BO  doing. 

It  is  further  urged  that  the  grant  of  Juris- 
diction to  this  court  Is  specific,  while  the 
grant  to  district  courts  Is  general,  and  the 
principle,  sometimes  applied  In  the  interpreta- 
tion of  conflicting  sections  of  statutes  or 
Constitutions,  that  specific  terms  will  not 
be  controlled  by  general  words  in  another 
part  of  the  statute  or  Constitution,  or  In  a 
subsequent  statute,  is  invoked.  It  is  evident 
to  our  minds,  however,  that  this  principle 
has  no  application  In  this  connection.  It  is  to 
be  remembered  that  this  court  is  fundamen- 
tally a  court  of  review.  The  mere  name  Su- 
preme Court,  in  the  light  of  the  history  of 
our  institutions,  thus  establishes  its  charac- 
ter. It  is  expressly  given  plenary  power  of 
review  and  superintending  control  over  all 
inferior  courts.  It  Is  made  the  final  arbiter 
of  the  rights  of  our  citizens  and  of  the  state. 
Such  powers  and  Jurisdiction  are  Inconsist- 
ent, to  the  professional  mind,  with  the  exer- 
cise of  any  original  Jurisdiction.  It  became 
necessary,  therefore,  when  it  was  deemed 
wise  to  confer  upon  this  court  certain  orig- 
inal Jurisdiction,  to  specifically  point  out  Its 
scope  and  specifically  define  Its  limits.  In 
no  other  way  could  the  result  desired  be  ac- 
complished. It  seems  clear  that  this  grant 
is  not,  in  legal  contemplation,  a  specific  grant 
of  original  Jurisdiction,  In  the  sense  that  It 
will  exclude  Jurisdiction  of  other  courts,  but 
is,  rather,  a  grant  of  original  Jurisdiction, 
which  is  merel.v  specifically  defined  and  lim- 
ited. On  the  other  hand,  the  grant  of  origi- 
nal Jurisdiction  to  the  district  courts  Is  gen- 
eral and  comprehensive  and  extends  to  every 
kind  and  form  of  controversy  not  excepted 
in  the  Constitution,  and  includes  specifically 
quo  warranto.    The  grant  of  original  Juris- 


diction to  this  court  In  this  class  of  cases 
can  In  no  sense  be  said  to  be  an  exception 
within  the  meaning  of  the  Constitution  and 
does  not  operate  to  exclude  the  district  courts 
under  their  general  powers. 

We  have  then  a  case  of  a  grant  of  original 
Jurisdiction  to  two  courts  in  two  separate 
sections  of  the  Constitution  over  the  same 
subject-matter,  in  such  a  case  the  Jurisdiction 
will  be  held  to  be  concurrent  Jones  v.  Reed, 
3  Wash.  57,  27  Pac.  1067. 

2.  This  court,  as  well  as  the  district  courts, 
having  Jurisdiction,  the  question  next  arises 
whether  It  is  necessary  or  proper  for  this 
court  to  exercise  the  Jurisdiction  in  all  cases 
of  this  character  when  Invoked. 

[21  Previous  to  the  statute  of  Anne  (fi  Anne, 
c.  20,  A.  D.  1710)  the  Information  In  the  na- 
ture of  a  quo  warranto  was  employed  ex- 
dusively  as  a  prerogative  remedy  and  was 
never  employed  as  a  remedy  in  behalf  of  a 
private  citizen  to  contest  the  title  to  an  oflSce 
or  franchise.  The  statute  of  Anne,  a  part 
of  our  common  law  (Albright  v.  Territory,  13 
N.  M.  64,  79  Pac.  719),  brought  into  the  law 
an  entirely  new  feature,  namely,  the  right 
of  a  private  citizen  to  employ  the  informa- 
tion to  try  title  to  office.  High,  Ex.  lieg. 
Rem.  {  602. 

[3]  It  Is  provided  in  the  act  itself  that  the 
information  may  be  filed  only  upon  leave  of 
the  court  Hence  It  has  come  almost  uni- 
versally to  be  h^d,  at  least  in  cases  of  this 
kind  by  a  private  suitor,  that  the  granting  or 
refusal  to  grant  the  leave  to  file  the  Infor- 
mation Is  a  matter  resting  in  the  sound  dis- 
cretion of  the  court.  High,  Ex.  Leg.  Rem.  H 
605,  616;  People  v.  Chicago,  193  111.  507,  62 
N.  E.  179,  58  L.  R.  A.  833;  State  v.  Kent,  96 
Minn.  255,  104  N.  W.  948,  1  L.  R.  A.  (N.  S.) 
826,  6  Ann.  Cas.  905.  Whether  this  is  tme. 
in  cases  brought  by  the  Attorney  General,  ex 
officio,  it  is  not  necessary  to  decide. 

3.  What  considerations,  then,  should  gov- 
ern our  discretion? 

[4]  The  most  forceful  consideration,  and 
the  one  most  often  relied  upon  by  the  courts 
of  the  several  states.  Is  that,  where  there  is 
a  court  of  general  original  Jurisdiction  pos- 
sessing plenary  powers  over  the  proceeding, 
the  court  of  last  resort  should  not,  except 
In  unusual  cases,  entertain  Jurisdiction.  The 
reason  for  the  doctrine  is  apparent  Courts 
of  general  original  Jurisdiction  are  more  con- 
venient to  litigants,  have  better  facilities 
for  a  complete  exercise  of  the  Jurisdiction, 
and  are  the  tribunals  charged  by  all  Amer- 
ican Constitutions  with  the  settlement,  in 
the  first  instance,  of  all  controversies,  with 
a  few  limited  exceptions.  But  the  more 
important  reason  is  that  it  has  been  deemed 
wise  that  there  shall  be  in  all  cases,  a.s 
nearly  as  possible,  a  means  of  review  of  all 
final  Judgments  determining  the  rights  of 
the  citizen  by  a  court  disassociated  from 
all  connection  with  the  actual  trial  and  hav- 
ing the  time,  means,  and  opportunity  for 
mature  consideration  of  the  same.     In  this 
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way  tbe  rights  of  tbe  people  have  been  found 
to  be  beet  subserved  and  protected. 

Another  consideration  advanced  In  cases 
of  this  kind  by  many  courts.  Is  that  a  court 
of  last  resort  should  not  entertain  tbe  Ju- 
risdiction unless  the  case  Is  publld  juris; 
that  Is,  a  case  which  affects  the  sovereignty 
of  the  state.  Its  franchises  or  prerogatives,  or 
the  liberties  of  its  people.  Indeed,  this  doc- 
trine has  been  so  far  extended  in  some  of 
tbe  states  as  to  amount  to  a  positive  limita- 
tion upon  the  jurisdiction.  It  Is  said  in  some 
of  those  cases  that,  while  tbe  grant  of  Ju- 
lisdlctiou  is  in  general  terms,  the  Jurisdic- 
tion Is  not  a  general  jurisdiction  in  all  cases, 
bat,  by  reason  of  the  nature  of  a  court  of 
last  resort,  and  its  proper  place  in  the  struc- 
ture of  the  state  government,  the  Jurisdiction 
la  limited  to  questions  in  which  the  state  at 
large  is  interested  as  to  its  prerogatives  or 
franchises  or  tbe  liberties  of  its  people.  In 
other  cases  an  exception  is  ingrafted  upon 
this  limitation  in  favor  of  the  jurisdiction 
In  cases  of  great  emergency,  or  where  a  re- 
fusal to  ratertain  the  jurisdiction  would 
amount  to  a  denial  of  justice.  Homestead- 
ers V.  McCombs,  24  Okl.  201,  103  Pac.  691, 
20  Ann.  Cas.  181;  State  v.  Cobb,  24  Okl.  0C2, 
104  Pac.  361,  24  L.  R.  A.  (N.  S.)  6.39;  P«ople 
T.  District  Court,  37  Colo.  443,  86  Pac.  87,  92 
Pac.  958,  13  L.  R.  A.  (N.  S.)  768 ;  People  v. 
Chicago,  193  111.  507,  62  N.  E.  179,  58  L.  R. 
A.  833. 

We  have  cited  but  few  cases  for  the  reason 
that  in  the  annotations  accompanying  the 
cases  cited  above  all  the  authorities  are  col- 
lected and  digested.  Many  of  the  ca.ses  col- 
lected are  not  quo  warranto  cases,  but  tbe 
same  principles  are  applied  to  all  of  tbe 
extraordinary  writs.  We  do  not  agree  with 
some  of  the  distinctions,  llmitatlous,  or  rea- 
soning of  the  courts  in  the  cases  above  men- 
tioned as  applicable  to  this  Jurisdiction.  In 
Washington  and  Wyoming,  the  only  two 
states  where  the  constitutional  provision  is 
identical  in  terms  with  onrs,  the  exact  ques- 
tion seems  not  to  have  been  determined  so 
far  as  we  are  advised. 

In  view  of  the  fact  that  we  are  just  en- 
tered upon  statehood,  and  that  the  doctrine 
now  announced  will  probably  endure  for  a 
long  time,  we  have  approached  tbe  subject 
with  the  greatest  care  and  caution.  The 
unanimous  opinion  of  tbe  court  is  as  fol- 
lows: 

1.  Under  the  provisions  of  sections  3  and 
IS  of  article  6  of  the  Constitution,  this  court 
and  tbe  district  courts  each  has  original  ju- 
risdiction in  quo  warranto  and  maudamus 
against  all  state  ofilcers,  boards,  and  com- 
missions in  all  cases,  whether  the  proceeding 
be  instituted  by  the  Attorney  General,  ex 
officio,  in  behalf  of  the  state  for  some  pre- 
rogative purpose,  or  be  brought  by  some  pri- 
vate person  for  the  assertion  of  some  private 
right. 


2.  This  court.  In  the  absoice  of  some  con- 
trolling necessity  therefor,  of  the  existence 
of  which  this  court  is  sole  Judge  in  each  In- 
stance, should  decline  such  Jurisdiction  and 
will  do  so  in  all  cases  brought  at  the  In- 
stance of  a  private  suitor.  What  will  be 
considered  by  this  couri  as  a  controlling  ne- 
cessity, it  would  be  impossible,  and  indeed 
improper,  to  attempt  to  define  in  advance. 

3.  In  tbe  case  at  bar  no  controlling  neces- 
sity is  suggested.  The  sole  necessity  relied 
upon  by  counsel  for  relator  In  argument  Is 
the  absence  of  any  other  forum  with  juris- 
diction to  try  the  case.  In  this  he  is  in  er- 
ror, as  we  have  above  seen.  The  proceeding 
is  instituted  solely  at  the  instance  and  for 
the  sole  benefit  of  relator;  the  state  being 
merely  a  nominal  party.  It  is  essentially  an 
election  contest  and  no  reason  is,  or  can  be, 
we  assume,  assigned  why  the  rights  of  re- 
lator may  not  as  well  as,  or  better,  be  de- 
termined in  the  proper  district  court. 

In  reaching  this  conclusion  we  are  not 
unmindful  of  the  Importance  to  parties  and 
the  electors  of  tbe  determination  of  the  ques- 
tion involved  between  the  parties.  If  we 
could  see  how  injury  could  result  to  either, 
a  different  question  would  be  presented.  We 
take  this  position  so  that,  as  we  sec  it,  this 
court  will  at  once  be  placed  in  its  proper 
position  In  the  state  government  and  the 
symmetry  of  the  judicial  system  at  once  be 
declared  and  established. 

For  tbe  reasons  stated,  the  rule  to  show 
cause  will  be  discbarged,  and  tbe  petition 
of  relator  will  be  dismissed,  without  preju- 
dice to  a  renewal  of  the  same  in  the  proper 
district  court 

ROBERTS,  C.  J.,  and  HANNA,  J.,  concur. 


(17  N.ll.  62) 
TERRITORY  v.  HARRINGTON. 
(Supreme  Court  of  New  Mexico.    Feb.  6, 1912.) 

(Syllabus  hy  the  Court.) 

1.  iNDICTilENT   AND    INFORMATION     (|    12i>*)— 

DvPLiciTT — Acts     CoNSTrrvTiNO      Single 

Offense. 

A  count  of  an  indictment  is  not  double 
which  charges  several  different  acts  set  forth 
in  a  section  of  the  statute,  as  constituting  an 
offense,  provided  sucli  acts  are  not  repugnant. 

IBM.  Note.— For  other  oases,  see  Indictment 
and  Information,  Cent.  Dig.  {$  334-400;  Dec. 
Dig.  S  12.5.»] 

2.  I^ABCENY     (I     22* )^JuBi8DiCTi0N— Place 
OF  Oftknse. 

The  district  court  has  jurisdiction  in  lar- 
ceny cases,  even  though  the  original  taking 
occurred  within  an  Indian  reservation,  where 
the  cattle  were  driven  from  tlie  reservation  in- 
to the  jurisdiction  of  the  district  court,  so 
long  as  the  felonious  intent  continued. 

I  Ed.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  S  49;   Dec.  Dig.  g  22.*J 

.3.  Animals     (|    10*) —Title  — Evidence — 
Brands. 

The  brand  law  does  not  require  that  own- 
ership must  be  proven  by  the  brand  alone,  but 
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ownership  mar  he  proTen  by  flesh  marks  or 
other  proper  evidence  as  if  no  brand  law  eX' 
isted.  , 

[Ed.  Note. — For  other  cases,  see  Animals, 
Cent.  Dig.  {§  8-12;    Dec.  Dig.  §  10.*] 

4.  Criminal  Law    (§  407*)— Evidence— Ad- 

UlSSIONB. 

Statements  made  in  the  presence  of  a  de- . 
fendant  of  sufficient  importance  to  call  for  af- 
firmance or  denial  may  be  presumed  to  have 
been  acquiesced  in  by  him  by  virtue  of  his 
silence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §1  898-900,  908;  Dec.  Dig.  § 
407.*]     , 

5.  Criminal  Law  (J  824»)— Trial— Instbuc- 
TiONs— Requests. 

If  counsel  fail  to  ask  for  an  instruction 
which  they  think  should  be  given,  the  failure 
of , the  court  to  give  such  instruction  cannot  be 
taken  advantage  of.  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §}  199&-2004;  Dec.  Dig.  § 
824.*] 

(Additional  Byllabus  by  Editorial  Staff.) 

6.  Indictment  and  Infobuation   (§  125*)— 
Duplicity— Labceny. 

Under  Comp.  Laws  1897,  §  79,  making  it 
a  felony  for  any  person  to  steal,  embezzle,  kill, 
sell,  or  drive  away,  or  in  any  manner  deprive 
the  owner  of  the  immediate  possession  of  any 
neat  cattle,  an  indictment  charging  that  the 
defendant  did  "steal,  kill,  sell,  and  drive  away," 
etc.,.  was  not  dnplicitous. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  S§  334-400;  Dec 
Dig.  {  125.*] 

Appeal  from  District  Court,  McKlnley 
County;   Ira  A.  Abbott,  Judge. 

J.  L,  Harrington  was  convicted  of  crime, 
and  appeals.    Affirmed. 

The  defendant  and  appellant,  J.  L.  Har- 
rington, was  Indicted  at  the  May,  1910,  term 
of  the  district  court  for  McKlnley  county. 
The  indictment,  omitting  the  formal  part. 
Is  as  follows:  "That  J.  L.  Harrington,  late 
of  the  county  of  McKlnley,  territory  of  New 
Mexico,  on  the  first  day  of  March  in  the 
year  of  our  Lord  1910,  at  the  county  of  Mc- 
Klnley aforesaid,  did  four  cows  and  one 
steer,  of  the  value  of  one  hundred  dollars, 
of  the  property  of  Ky-Oto-Nee-To,  a  Navajo 
Indian,  unlawfully,  feloniously,  and  knowing- 
ly, steal,  kill,  sell,  and  drive  away,  contrary," 
etc.  The  defendant  was  duly  tried  and 
found  guilty,  being  sentenced  to  two  years 
in  the  penitentiary  and  to  pay  a  fine  of  $500. 
An  api)eal  was  taken  to  this  court. 

E.  L.  Medler  and  Felix  H.  Lester,  for  ap- 
pellant. Frank  W.  Clancy,  Atty.  Gen.,  for 
the  Territory. 

HANNA,  J.  (after  stating  the  facts  as 
above).  [6]  1.  It  is  assigned  as  error  that 
the  Indictment  Is  bad  for  duplicity.  This 
indictment  was  drawn  under  section  79  of 
the  Compiled  Laws  of  1897,  which  makes  it 
a  felony  for  any  person  to  "steal,  embezzle, 
or  knowingly  kill,  sell,  drive,  lead  or  ride 
away,  or  in  any  manner  deprive  the  owner 


of.  the  Immediate  iMesesslon  of  any  neat 
cattle,  horse,  mule,  sheep,  goat,  swine  or. 
ass."  We  see  no  error  in  the  manner  in 
which  tblS'  indictment  cliarges  the  offense.' 
Some  single  offenses  are  of  a  nature  to  be' 
committed  by  many  means  In  one  or  another 
of  several  varying  or  different  ways,  and  in 
a  case  of  this  character  we  do  not  l>elieve' 
that  a  count  is  necessarily  double  which 
charges  several  of  the  different  means  in 
which  such  an  offense  can  be  eommltted, 
provided  such  means  are  not  repugnant  1' 
Bishop's  New  Crlm.  Pro.  (4th  Ed.)  $  434.  The 
territorial  Supreme  Court  passed  upon  this 
question  in  the  case  of  Territory  v.  Eaton, 
13  N;  M.  80,  79  Pac.  718,  in  which  case  the 
indictment  was  approved,  the  same  being 
similar  in  form  to  the  one  here  questioned, 
and  both  indictments  were  based  upon  the 
some  statute. 

[1]  We  are  of  the  opinion  that  an  Indict- 
ment based  upon  a  statute,  making  punish-' 
able  the  doing  of  one  thing  or  another,  may 
allege  in  a  single  count  that  the  defendant 
did  as  many  of  the  forbidden  things  as  the 
pleader  elects  to  specify,  provided  that  the 
conjunction  "and"  is  used  where  the  statute' 
has  "or,"  and  sudi  count  will  not  be  double 
and  may  be  established  at  the  trial  by  proof 
of  any  one  of  them.  1  Bishop's  New  Crim- 
inal Pro.  §436;  Territory  v.  McGrath,  114 
Pac.  364. 

2.  The  second  error  assigned  on  belialf 
of  appellant  is  that  the  court  erred  in 
failing  to  sustain  defendant's  motion  to  re- 
quire the  plaintiff  to  elect  upon  which  crime 
in  the  Indictment  it  would  go  to  trial.  In 
view  of  our  holding  that  no  duplicity  exists, 
as  contended  in  the  first  assignment  of  error, 
there  is  no  merit  in  this  assignment  of  error. 

[2]  3.  The  third  assignment  of  error  con- 
tended for  by  appellant  is  that  the  district 
court  had  no  jurisdiction  to  try  this  case 
because  the  cattle  alleged  to  have  been  stolen 
and  driven  away  were  at  the  time  of  the 
alleged  offense  on  the  Navajo  Indian  reser- 
vation ;  that  by  reason  of  such  fact  this  case 
should  have  been  brought  In  the  district 
court  for  the  Second  Judicial  district,  sitting 
for  the  trial  of  causes  and  offenses  arising 
under  the  laws  of  the  United  States.  We 
are  clearly  of  the  opinion  that  the  court 
below  took  the  proper  view  of  this  matter 
in  holding  that  while  the  defendant  might 
have  been  prosecuted  under  the  United 
States  statutes,  and  in  the  court  having 
jurisdiction  of  offenses  against  the  United 
States,  yet  when  the  defendant  continued  his 
driving  of  the  .rattle  in  the  county  of  Mc- 
Klnley, after  leaving  the  Indian  reservation, 
he  committed  a  complete  offense  against  the 
statute  of  New  Mexico.  We  believe  that  no 
principle  in  the  law  of  larceny  is  better  es- 
tablished as  general  doctrine  than  ttiat  auy 
physical  removal  of  the  thing  alleged  to  l>e 
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stolen  to  wblcb  thing  the  remover  had  not 
the  right  of  possession  Is,  where  felonious 
Intent  exists,  larceny. 

We  are  clearly  of  the  opinion  that  where 
the  original  taking  of  the  thing,  upon  which 
the  charge  (St  larceny  is  predicated,  was  at 
a  place  without  the  jnrlsdlctlon  of  the  trial 
court,  but  within  the  states  and  the  thing 
was  brought  into  the  county  within  Its  Juris- 
diction, the  intent  to  steal  continuing,  the 
thief  carrying  away  the  goods  becomes  guilty 
of  a  complete  larceny  In  every  county  or 
locality  Into  which  he  takes  them  while  his 
Intent  to  steal  continues.  2  Bishop's  New 
Crini.  Law,  |839;  1  Bishop's  New  Crlm. 
Pro.  §58. 

[3]  4.  It  is  urged  on  behalf  of  appellant 
that  the  ownership  of  the  cattle  was  not 
sufficiently  or  legally  proven.  We  do  not 
agree  with  the  contention  of  appellant  that 
the  only  proi^r  way  to  prove  ownership  of 
cattle  in  this  state  Is  by  proof  of  a  duly 
recorded  brand.  The  territorial  Supreme 
Court  has  held  that  the  brand  law  does  not 
require  that  the  ownership  of  an  animal 
must  be  proven  by  the  brand  itself,  but  that 
ownership  may  be  proven  by  flesh  marks  or 
any  other  proper  evidence  in  the  same  way  as 
if  no  bnand  law  existed.  Proof  by  brand, 
under  our  statute,  Is  only  an  additional 
method  of  proving  ownership,  and  is  espe- 
cially applicable  In  the  case  of  range  ani- 
mals. Chavez  v.  Territory,  6  N.  M.  455,  30 
Pac.  903.  An  examination  of  the  record  In 
this  case  discloses  that  the  owner  of  the 
cattle  testified  that  he  owned  four  cows  and 
one  steer,  describing  them  In  detail  as  to 
color,  spots,  lack  of  horns,  etc.  Other  wit- 
nesses described  the  cattle  in  a  similar 
manner,  all  clearly  showing  that  the  cattle 
were  identified,  not  only  by  the  unrecorded 
brand,  but  also  by  the  description  as  to 
color,  condition  of  horns,  end  peculiar  mark- 
ing of  the  animals.  It  has  been  held  by  the 
territorial  court  that  evidence  of  this  kind 
is  admissible  for  such  purpose.  Territory  v. 
VaUes,  15  N.  M.  230.  103  Pac.  984. 

[4]  5.  It  Is  lastly  urged  on  behalf  of  ap- 
pellant that  the  court  erred  In  admitting 
the  conversation  between  D.  L.  Harrington, 
a  brother  of  appellant  and  the  owner  of  the 
cattle.  In  this  conversation  it  appeared  that 
the  brother  of  the  defendant  offered  to  the 
owner  of  the  cattle  six  and  then  seven  head 
of  cattle  to  drop  the  prosecution  against 
defendant,  and  It  Is  contended  on  behalf  of 
appellant  that  this  was  Incompetent  because 
it  was  not  shown  that  the  defendant  heard 
and  understood  the  conversation.  We  are 
of  the  opinion,  however,  that  where  a  person 
is  present  at  a  conversation,  but  takes  no 
part  in  it,  all  that  can  possibly  be  shown 
to  connect  the  latter  with  the  conversation 
is  that  he  was  present  and  near  enough  to 
hear  and  understand  what  was  said,  and 
that  was  the  condition  in  this  case.  It 
is  trne,  as  stated  In  appellant's  brief,  that 
the  court  below  excluded  this  conversation 


when  it  was  first  offered,  and  admitted  it 
only  when  it  was  shown  that  the  defendant' 
was  so  close  by  that  he  could  not  have 
avoided  hearing  what  was  said  and  knowing 
part  of  the  conversation,  although  It  was 
in  part  carried  on  In  Spanish  through  an 
Interpreter.  The  witness,  Fred  Howard,  tes- 
tified that  he  acted  as  an  interpreter,  and 
talked  to  defendant's  brother  in  English  and 
to  the  owner  of  the  cattle  "in  Mexican," 
that  defendant  was  just  outside  the  door 
of  the  house  walking  to  and  fro,  and  that 
he  got  away  from  the  others  as  he  was 
walking  only  about  four  or  five  feet.  Other 
evidence  of  a  similar  character  Is  found 
upon  examination  of  the  record,  and  It 
appears  that  this  conversation  was  admitted 
because  the  defendant  was  so  close  at  hand 
that  he  must  have  known  what  was  being 
said.  The  record  discloses  that  the  state- 
ments of  the  brother  of  defendant  were  made 
to  the  Interpreter  in  English;  therefore  the 
proposition  which  was  the  topic  of  the  con- 
versation, the  admission  of  which  is  com- 
plained of,  must  have  been  understood  by  the 
defendant  In  a  matter  of  this  importance  we 
believe  that  the  presence  and  silence  of  the  de- 
fendant will  Justify  the  admission  of  the  evi- 
dence referred  to,  and  cures  the  same  of 
the  objection  urged.  The  vital  part  of  this 
conversation  was  the  proposition  made  by 
the  brother  of  the  defendant  in  English,  and 
in  our  opinion  it  is  of  little  cousetiuence  or 
materiality  whether  or  not  the  proposition 
was  accepted  or  rejected.  Therefore  the 
objection  to  the  admission  of  that  portion 
of  the  conversation  which  was  in  Spanish 
translated  by  the  Interpreter  could  not  be 
prejudicial  to  the  rights  of  defendant. 
While  the  rule  of  evidence  which  allows 
the  silence  of  a  person  to  be  construed  as 
an  admission  of  the  truth  of  matters  stated 
In  his  presence  Is  to  be  applied  with  caution, 
being  based  upon  an  assumption  that  the 
party  Is  at  liberty  to  speak,  and  that  the 
circumstances  are  such  as  to  call  upon  him 
for  reply,  nevertheless  the  presence  of  the 
defendant  upon  this  occasion,  and  his  silence 
in  connection  with  the  conversation  shown 
to  have  been  had  In  bis  presence,  may  right- 
fully be  held  to  indicate  that  he  acquiesced 
in  the  proposition  made  by  the  brother,  and 
we  believe  that  he  cannot  now  be  heard 
to  object  to  the  admissibility  of  the  evidence 
consisting  of  a  reply  in  a  language  not 
understood  by  him,  and  of  necessity  Inter- 
preted. 

[6]  0.  It  is  contended  that  the  court  should 
have  Instructed  the  Jury  that,  before  they 
could  consider  the  evidence  of  the  conversa- 
tion, they  must  believe  that  the  defendant 
had  authorized  his  brother  to  make  the  pro- 
posal, and  that  It  was  error  for  the  court 
to  fall  so  to  Instruct  them.  An  examination 
of  the  record  discloses  that  no  specific  ex- 
ception was  taken  upon  such  ground,  nor 
does  It  appear  that  the  counsel  for  the 
defendant  asked  for  any  Instruction  covering 
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this  point  It  has  been  the  long-settled 
doctrine  of  the  territorial  Supreme  Court 
that  such  an  objection  raised  here  for  the 
first  time  cannot  be  considered.  Territory 
V.  O'Donnell,  4  N.  M.  (Gild.)  209,  12  Pac.  743; 
D.  S.  T.  Duran  de  Amador,  6  N.  M.  ITS,  27 
Pac.  488;  Territory  v.  Gonzales,  11  N.  M. 
326,  327,  68  Pac.  925;  Territory  t.  Watson, 
12  N.  M.  421,  422,  78  Pac.  504;  Territory  v. 
Caldwell,  14  N.  M.  543.  98  Pac.  167. 

There  Is  no  error  In  the  judgmait  com- 
plained of,  and  the  same  Is  therefore  affirm- 
ed;  and  It  Is  so  ordered. 

ROBERTS,  a  J.,  and  PARKER,  J.,  concur. 


(31  Okl.  272) 

TURNER  T.  TURNER  et  at 
(Supreme  Court  of  Oklahoma.    Jan.  9,  1912.) 

(Syllabu*  by  tlm  Court.) 

Pabent  akd  Child  (5  9*)— Gifts— Validitt. 
Under  the  rule  existing  in  the  Indian  Ter- 
ritory, the  existence  of  a  ndnciary  relation  be- 
tween a  parent  and  his  child  was  not  neces- 
sarily fatal  to  a  deed  or  gift  from  the  former 
to  the  latter,  it  being  held  by  the  federal 
courts  that  such  a  deed  or  gift  was  natural 
and  reasonable,  and  sustained  by  the  presump- 
tion that  it  was  inspired  by  parental  affection 
and  devotion;  this  presumption  OTercominz 
the  ordinary  presumption  that  an  unnatural 
or  unreasonable  gift  procured  through  a  fidu- 
ciary relation  was  Toid,  and  the  burden  was 
upon  those  who  assailed  it  to  show  that  it 
was  procured  by  the  exercise  of  unlawful  or 
fraudulent  undue  influence. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  Ceat  Dig.  »  117-135;   Dec.  Dig.  |  9.*] 

Error  from  Superior  Court,  Muskogee 
County;  EJzra  Bralnerd,  Jr.,  Special  Judge. 

Action  by  Julia  A.  Turner  against  Fred  E. 
Turner  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Cbas.  Bagg,  Mazey,  Campbell  &  Beall,  and 
Stuart,  Cruce  &  Gilbert,  for  plaintiff  in  er- 
ror. J.  W.  Zevely,  J.  M.  Givens,  and  Ed- 
gar Smith,  for  defendants  In  error. 

DUNN,  J.  This  case  presents  error  from 
the  superior  court  of  Muskogee  county,  and 
is  a  suit  in  equity  originally  brought  by 
plaintiff  In  error,  hereafter  called  plaintiff, 
against  defendants  in  error,  hereafter  called 
defendants.  In  the  United  States  Court  for 
the  Western  District  of  the  Indian  Terri- 
tory in  July,  1907.  The  object  of  the  suit 
is,  first,  to  secure  a  decree  canceling  two 
deeds,  one  made  by  the  plaintiff  to  the  de- 
fendant Fred  B,  Turner,  dated  October  7, 
1901,  which  conveyed  an  undivided  one-half 
interest  in  the  property  Involved,  and  an- 
other deed  made  by  the  plaintiff  and  the  de- 
fendants, Fred  El  Turner  and  Gunter  M. 
Turner,  to  their  codefendant,  the  Old  Home- 
stead Company,  a  corporation,  conveying 
the  whole  of  the  property;  and,  second,  to 
compel  an  accounting  by  the  said  Fred  E. 


Turner  and  to  secure  the  appointment  of  a 
receiver  to  take  charge  of  the  property. 
The  plaintiff,  who  was  a  widow  at  the  time 
of  the  occurrences  hereinafter  set  out,  Is  the 
mother  of  Fred  E.  Turner,  and  in  the  amend- 
ed complaint  upon  which  the  trial  was  had 
It  is  alleged  that  since  the  death  of  her  hus- 
band In  December,  1898,  her  said  son  had 
had  the  absolute  and  entire  control  and 
management  of  the  proper^  and  estate  of 
plaintiff,  and  had  been  her  sole  and  only 
trusted  agent  and  advisor,  and  had  her  un- 
limited confidence,  respect,  esteem,  and  love; 
that  she  was  an  old  woman  more  than  70 
years  of  age,  unaccustomed  to  business  af- 
fairs, and  suffering  from  the  usual  physical 
weakness  and  Infirmities  Incident  to  persona 
of  her  advanced  age;  that  while  her  said 
son  was  In  absolute  management  and  con- 
trol of  her  property  and  estate  he,  by  the 
exercise  of  fraud  and  imdne  influence,  in- 
duced her  to  execute  a  deed  to  him  convey- 
ing an  undivided  half  Interest  In  and  to  the 
property  in  controversy;  that  said  deed  was 
without  any  consideration  whatsoever;  that 
thereafter  and  in  November,  1903,  her  said 
son  orgauized  the  defendant,  the  Old  Home- 
stead Company,  a  corporation,  and  by  the 
further  exercise  of  fraud,  duress,  and  undue 
Influence  Induced  her  to  join  the  said  cor- 
poration, and  on  the  let  day  of  April,  1904, 
and  during  the  continuance  of  the  con- 
fidential relations  referred  to,  and  while 
the  said  son  was  in  sole  charge  of  all  of 
her  property  and  estate,  by  the  exercise  of 
fraud,  duress,  and  undue  Influence  practiced 
upon  her.  Induced  her  to  Join  him  and  his 
said  wife,  Gimter  M.  Turner,  in  a  deed  to 
the  whole  of  said  property  to  the  said  com* 
pany;  that  the  same  was  without  consider- 
ation, except  that,  as  it  developed,  she  was 
given  990  shares  of  capital  stock  of  the  said 
concern  whose  whole  capital  stock  consisted 
of  2,000  shares,  the  said  son  taking  an  equal 
number  of  shares  with  plaintiff  and  the 
other  shares  being  given  one  to  the  wife  of 
said  son,  Gunter  M.  Turner,  and  the  other  to 
his  personal  attorney.  To  the  allegations  of 
this  amended  complaint  the  defendants,  the 
Old  Homestead  Company  and  the  said  son 
and  his  wife,  filed  their  Joint  answer,  in 
which  the  defendants  admit  the  execution 
and  delivery  of  the  deeds  to  the  property  In 
question,  but  denied  that  plaintiff  made  the 
same  by  reason  of  the  exercise  upon  her  by 
the  said  son  of  fraud,  duress,  or  undue  in- 
fluence, or  that  the  same  were  secured  by 
means  of  false  promises,  representations,  or 
threats  or  cajoling,  or  by  the  misuse  or 
abuse  of  the  confidence,  love,  or  respect, 
which  the  said  plaintiff  reposed  in  her  said 
son.  The  deed  of  the  plaintiff  of  the  date 
of  October  7,  1901,  recited  the  consideration 
thereof  as  the  sum  of  $5,  and  "my  natural 
love  and  affection  for  the  grantee,  my  son." 
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There  to  recited  In  both  the  complaint  and 
the  answer  many  details  which  were  elimi- 
nated either  on  the  trial  or  are  not  insisted 
apon  in  this  court. 

On  the  question  of  the  appointment  of 
a  receiver,  evidence  was  taken  before  a 
master  prior  to  statehood,  and,  on  consid- 
eration thereof,  the  application  was  denied. 
After  statehood,  a  second  application  to 
have  a  receiver  appointed  was  made  by 
the  plaintiff  to  the  district  court  of  Mus- 
kogee county,  and  the  same  was  agali4 
denied.  The  accounting  demanded  by  the 
plaintiff  was  had  before  a  special  referee 
appointed  for  the  purpose  of  taking  the  tes- 
timony showing  the  revenue  derived  from 
the  property  and  the  disposition  thereof.  On 
the  erection  of  Oklahoma  as  a  state,  the  ac- 
tion was  transferred  from  the  United  States 
Court  for  the  Western  District  of  the  Indian 
Territory  to  the  district  court  of  Muskogee 
county,  and  thereafter  transferred  from  that 
court  to  the  superior  court  of  the  said  county 
wherein  trial  was  had  before  Ebsra  Bralnerd, 
Jr.,  the  Judge  of  the  court  having  been  of 
counsel,  and  hence  dlsquallfled.  At  the  con- 
clusion of  all  of  the  evidence,  the  court  ren- 
dered a  written  opinion  in  which  the  facts  es- 
tablished were  set  out  and  except  for  the 
conclusions  which  It  to  Insisted  should  be 
drawn  therefrom  may  be  said  to  be  almost 
without  material  contradiction.  In  thto  opin- 
ion the  court  found  that  "at  the  time  of  the 
execution  of  the  deed  by  the  plaintiff  to 
Fred  E.  Turner  the  plaintiff  was  about  73 
years  of  age.  Eer  mind  was  somewhat 
weak,  but  not  unsound.  She  resided  in  the 
home  place  at  Muskogee,  while  the  defendant 
Fred  B.  Turner  was  engaged  in  business  In 
the  city  of  Tulsa.  He  made  frequent  visits 
to  hto  mother  at  Muskogee  prior  to  the 
execution  of  thto  deed,"  and  that  "a  vast 
■mount  of  testimony  was  introduced  and  a 
very  broad  scope  was  taken  in  the  examina- 
tion of  witnesses,  but  the  same  Is  Insuffi- 
cient In  the  mind  of  the  court  to  sustain 
the  contention  of  the  plaintiff.  The  deed  of 
October  7,  1901,  was  prepared  by  Major  Z. 
T.  Walrond,  an  honored  and  dlstingutohed 
member  of  the  bar  of  thto  court,  who  also 
took  the  plaintUTs  acknowledgment  of  the 
execution  of  said  deed.  The  testimony  shows 
that  the  contents  of  the  deed  were  read  to 
the  plaintiff,  and  that  she  acknowledged  the 
•ame  as  her  free  and  voluntary  act  Fred 
Turner  was  presait  at  the  time,  but  the  evi- 
dence falto  to  show  that  he  exercised  any  un- 
due Inflnence  over  Iito  mother  In  the  matter 
of  the  execution  of  thto  deed,  and  his  mere 
presence  In  the  room  at  that  time  cannot  be 
presumed  to  have  had  that  effect  The  gift 
was  a  reaolt  of  the  plaintiff's  own  sugges- 
tion, made  at  a  time  when  she  possessed  for 
taer  son  a  warm,  motherly  affection,  with  a 
reeultinc  degree  of  confidence  and  tmst  In 
lito  ability  and  integrity.  The  deed  executed 
by  the  plaintiff  and  her  son,  Fred  K.  Turner, 
and  wife  ot  April  1,  lOOi,  to  the  Old  Home- 


stead Company,  was  for  a  ralnable  consid- 
eration, and,  while  the  necessity  for  or  the 
advantage  of  transferring  the  property  to  a 
corporation  was  not  perhaps  fully  under- 
stood by  the  plaintiff,  yet  the  evidence 
shows  that  the  same  was  knowingly  and 
voluntarily  done  by  the  plaintiff,  and  was  in 
effect  a  confirmation  of  her  deed  of  Octo- 
ber 7,  1001."  An  order  was  thereafter  pre- 
pared by  counsel  for  defendants  which  was 
signed  by  the  court  in  which  it  was  recited 
that  the  deeds  from  plaintiff  to  the  defend- 
ant Fred  E.  Turner  were  not  procured 
through  fraud,  undue  Influence,  or  other  un- 
lawful means,  bnt  that  plaintiff  understand- 
Ingly,  knowingly,  and  voluntarily  conveyed 
title  to  the  property  to  Fred  E.  Turner,  and 
that  she  understandlngly,  knowingly,  and 
voluntarily  Joined  in  the  deed  of  April  1, 
1904,  to  the  codefendant,  the  Old  Homestead 
Company,  and  that  the  plaintiff  should  take 
nothing  by  her  suit  After  motion  for  new 
trial  was  filed  and  denied,  the  cause  was 
duly  and  regularly  lodged  In  this  court  for 
review.  J 

There  to  vlrtnally  but  one  question  pre- 
sented for  the  determinatloh  of  this  court 
on  this  appeal,  which  to  the  sufficiency  of 
the  evidence  to  sustain  the  averments  of 
plalntlCTs  bill.  We  have  had  the  advantage 
of  an  oral  presentation  of  the  case  by  able 
counsel,  and  have  carefully  read  the  several 
hundred  pages  of  briefs  filed  for  the  re- 
spective parties  as  well  as  the  record,  and, 
while  from  the  view  which  we  take  of  the 
entire  controversy  the  legal  propositions  pre- 
sented are  not  difficult,  the  amount  Involved 
has  Induced  us  to  give  the  claims  and  con- 
tentions of  counsel  a  more  painstaking  con- 
sideration than  their  difficulty  would  other- 
wise demand. 

It  cannot  be  doubted  that  a  gift  of  prop- 
erty by  a  person  of  sound  mind,  when  made 
with  full  Intention  and  knowledge  of  the 
act  and  to  accepted,  to  on  the  part  of  the 
donor  Irrevocable  Russell's  Appeal,  75  Pa. 
269;  McElroy  v.  Masterson,  156  Fed.  36, 
84  O.  C.  A.  202.  This  proposltloa  to  not 
controverted  on  the  part  of  counsel  for 
plaintiff,  but  they  Insist  that,  where  the 
donor  to  a  parent  and  the  donee  to  a  child, 
the  law  ratoes  a  presumption  against  the 
validity  of  the  gift,  and  that  the  burden  to 
placed  upon  the  donee  to  rebut  this  pre- 
sumption, and  It  is  Insisted  la  the  ease  at 
bar  that,  in  addition  to  the  relationship  of 
parent  and  child,  there  was  by  reason  of 
the  fiduciary  and  confidential  relationship 
between  the  ptolntlfl  and  her  son,  Fred  E. 
Tamer,  a  strong  and  controlling  reason  for 
the  operation  of  this  presnmptlon,  and  that, 
when  these  conditions  were  shown  to  exist 
then  the  burden  was  upon  the  donee  to 
establish  the  Indef  east  bill  ty  of  the  gift  and 
give  proof  of  valuable  consideration  and 
bona  fides. 

In  Bailey  on  Onus  Probandl  and  Prepa- 
raUoa  for  Trial  (pages  817,  81SD.  under  the 
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title  "Fiduciaries,"  after  speaking  of  the  rule 
of  burden  of  proof  In  the  case  where  con- 
fidential relations  are  shown  to  hare  exist- 
ed, It  is  said  that  the  burden  of  proof  de- 
volved upon  the  party  attached  to  prove  a 
negative;  that  is,  to  show  that  the  trans- 
action was  fair  and  honest,  and  above  all 
suspicion,  and  that  transactions  between  per- 
sons standing  toward  each  other  in  con- 
fidential relations  are  affected  upon  a  prin- 
ciple of  public  policy  with  the  presumption 
that  an  undue  Influence  had  been  exercised 
which  placed  the  proof  upon  the  party  claim- 
ing to  uphold  the  transaction  to  show  that 
the  presumption  was  adequately  rebutted. 
The  author  then  said:  "According  to  the 
English  doctrine,  the  relation  of  parent  and 
child  is  embraced,  but  the  Supreme  Court 
of  the  United  States  unanimously  decided 
that  the  doctrine  is  not  applicable  to  such 
relation."  This  principle  seems  to  be  up- 
held by  the  following  authorities:  Jenkins 
et  al.  V.  Pye  et  al.,  12  Pet.  241,  9  L.  Ed. 
1070;  MackaU  et  al.  v.  Mackall  et  al.,  135 
U.  S.  167,  10  Sup.  Ct.  705,  34  L.  Ed.  84; 
Towson  et  al.  v.  Moore  et  al.,  173  U.  S.  17, 
19  Sup.  Ct.  332,  43  L.  Ed.  597;  Sawyer  v. 
White,  122  Fed.  223,  58  C.  C.  A.  587;  and 
McEIroy  v.  Masterson,  supra. 

This  case  was  an  action  pending  In  one  of 
the  courts  of  the  Indian  Territory  at  the 
time  of  the  erection  of  the  state,  and  hence 
the  decisions  of  the  Supreme  Court  of  the 
United  States  in  so  far  as  they  are  applicable 
thereto  are  binding  on  this  court  in  the 
determination  thereof.  Sullivan  v.  Mercan- 
tile Town  Mutual  Ins.  Co.,  20  Okl.  460,  94 
Pac.  676,  129  Am.  St.  Rep.  761;  State  Mu- 
tual Ins.  Co.  V.  Craig,  27  Okl.  90,  111  Pac. 
325;  Capital  Fire  Ins.  Co.  v.  Carroll  et  aU 
26  Okl.  286,  109  Pac.  535;  Freeman  v. 
Eldrldge,  26  Okl.  601,  110  Pac.  1059;  Chi- 
cago, R.  X.  &.  P.  Ry.  Co.  V.  Newburn,  27 
Okl.  9,  110  Pac.  1065,  30  L.  R.  A.  (N.  S.)  432 ; 
Pbcenlx  Ins.  Co.  v.  Ceaphus,  119  Pac.  583, 
an  opinion  delivered  at  the  November,  1911, 
term  of  this  court.  This  being  true  and  the 
proposition  having  been  passed  on  by  those 
courts,  this  fact  in  our  Judgment  relieves 
us  of  a  discussion  of  the  rule  as  it  may 
obtain  in  the  different  state  courts  of  the 
nation  even  should  it  be  found  to  be  different. 

It  was  first  discussed  by  the  Supreme 
Court  of  the  United  States  in  1838  in  the 
case  of  Jenkins  v.  Pye,  supra.  That  case 
was  one  where  a  gift  was  made  by  a  child 
to  a  parent,  and  Mr.  Justice  Thompson, 
discussing  the  presumption  involved,  said: 
"It  la  undoubtedly  the  duty  of  courts  care- 
fully to  watch  and  examine  the  circum- 
stances attending  transactions  of  this  kind 
when  brought  under  review  before  them  to 
discover  if  any  undue  infiuence  has  been 
exercised  in  obtaining  the  conveyance.  But 
to  consider  a  parent  disqualified  to  take  a 
voluntary  deed  from  his  child  without  con- 
sideration, on  account  of  their  relationshipK 
is   assuming  a   principle   at   war   with  all 


fllial  as  well  as  parental  duty  and  affection, 
and  acting  on  the  presumption  that  a  parent, 
instead  of  wishing  to  promote  the  interest 
and  welfare,  would  be  seeking  to  overreach 
and  defraud  his  child ;  whereas,  the  pre- 
sumption ought  to  be,  in  the  absence  of  all 
proof  tending  to  a  contrary  conclusion,  that 
the  advancement  of  the  interest  of  the  child 
was  the  object  In  view,  and  to  presume  the 
existence  of  circumstances  conducing  to  that 
result.  Such  a  presumption  harmonizes 
with  the  moral  obligation  of  a  parent  to 
provide  for  bis  child,  and  Is  founded  upon 
the  same  benign  principle  that  governs  cases 
of  purchases  made  by  parents  in  the  name  of 
a  child.  The  prima  facie  presumption  is 
that  it  was  Intended  as  an  advancement  to 
the  child,  and  so  not  falling  within  the  prin- 
ciple of  a  resulting  trust.  The  natural  and 
reasonable  presumption  in  all  transactions  of 
this  kind  is  that  a  benefit  was  intended  the 
child,  because  in  the  discharge  of  a  moral 
and  parental  duty.  And  the  interest  of  the 
child  is  abundantly  guarded  and  protected 
by  keeping  a  watchful  eye  over  the  transac- 
tion to  see  that  no  undue  influence  was 
brought  to  bear  upon  it."  The  question  was 
again  before  the  court  in  189S  in  the  case 
of  Towson  v.  Moore,  supra,  wherein  certain 
heirs  of  a  deceased  ancestor  sought  to  have 
set  aside  a  gift  from  an  aged  woman  to  cer- 
tain of  her  daughters.  Speaking  of  the  prop- 
osition and  the  situation  presented  in  the 
case  of  Jenkins  v.  Pye,  supra,  Mr.  Justice 
Gray,  who  delivered  the  opinion  of  the  court, 
said:  "In  the  case  of  a  child's  gift  of  its 
property  to  a  parent,  the  circumstances  at- 
tending the  transaction  should  be  vigilantly 
and  carefully  scrutinized  by  the  court,  in  or- 
der to  ascertain  whether  there  has  been  un- 
due influence  in  procuring  it;  but  it  cannot 
be  deemed  prima  facie  void.  The  presump- 
tion is  in  favor  of  its  validity ;  and,  in  or- 
der to  set  it  aside,  the  court  must  be  satis- 
fied that  it  was  not  the  voluntary  act  of  the 
donor."  This  discussion  as  will  be  noted, 
pertains  particularly  to  a  situation  where 
the  donor  is  a  child  and  the  donee  a  parent 
but  the  opinipn  continues :  "The  same  rule 
as  to  the  burden  of  proof  applies  with  equal, 
if  not  greater,  force  to  the  case  of  a  gift 
from  a  parent  to  a  ctilld,  even  if  the  effect 
of  the  gift  is  to  confer  upon  a  child  with 
whom  the  parent  makes  his  home,  and  is  in 
peculiarly  dose  relations,  a  larger  share  of 
the  parent's  estate  then  will  be  received  by 
other  cbildren  or  grandchildren."  It  Is  held 
in  the  syllabus  that:  "The  burden  of  proving 
undue  Influence  in  a  gift  from  an  aged  wo- 
man to  daugliters  with  whom  she  lives  al- 
ternately rests  upon  the  plaintiff,  who 
brings  the  action  to  set  the  gift  aside.  In 
case  of  a  gift  from  a  parent  to  a  child, 
the  circumstances  should  be  vigilantly  and 
carefully  scrutinized  to  ascertain  whether 
there  has  been  undue  Infiuence  in  procuring 
.it;  but  it  cannet  be  deemed  prima  facie  votd< 
and,  In  order  to  set  it  aside,  the  court  must 
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be  satlsfled  tfiat  It  w&v  n6t  ihe  Tolimt&ry 
act  of  the  donor." 

The  question  Involred  In  tbese  caRea  doea 
not  reach  quite  to  the  length  demanded  by 
the  Inalstence  of  coonael  la  the  case  at  bar. 
The  claim  la  here  made  that,  eren  though 
the  burden'  of  proof  would  reat  upon  plain- 
tiff where  merely  the  relation  of  parent  and 
child  existed  and  the  gift  or  conveyance  was 
sought  to  be  annulled,  in  this  case  there  is 
added  thereto  the  additional,  fiduciary  rela- 
tions shown  to  have  existed  between  this 
parent  and  her  son.  In  1889  ^thls  identical 
question  was  considered  by  'the  Supreme 
Court  of  the  United  States  In  the  case  of 
Mackall  et  al.  v.  Mackall  et  al.,  supra,  an 
opinion  wrlttten  by  the  late  Mr.  Justice 
Brewer.  Tlijbs  case  was  cited  and  quoted 
from  In  Towson  t.  Moore,  supra.  In  that 
case  It  was  attempted  to  set  aside  a  deed 
from  a  father  to  his  ^on.  it  appeared  from 
the  facts  that  for  20  years  the  father  and 
mother  had  been  separated  and  this  son  had 
remained  with  the  father,  taking  his  part 
and  assisting  him  in  his  affairs  and  looking 
after  his  business  and  caring  for  his  father. 
The  other  children  had  gone  with  the  mother, 
and  bad  taken  her  part  in  the  family  differ- 
ences. It  was  claimed  therein  that  the  exe- 
cution of  the  deed  was  Induced  by  the  undue 
influence  exercised  on  the  father  by  the  son. 
The  part  quoted  from  ^  the  opinion  above  re- 
ferred to  is  as  follows:  "In  this  respect,  ref- 
erence was  made  to  the  long  intimacy  be- 
tween father  and  ,son,  the  alleged  usurpa- 
tion by  the  latte-vof  absolute  control  over 
the  life,  habits,  and  property  of  the  former, 
efforts  to  prevent  otiSers  during  the  last  sick- 
ness of  the  father  from  seeing  him,  and  the 
subjection  of  the  will  of  the  father  to  that 
of  .the  son,  manifest  In  times  of  health,  nat- 
urally stronger  In  hours  of  sickness.  A  con- 
fidential relation  between  father  and  son  is 
thus  deduced  which,  resembling  that  between 
client  and  attorney,  principal  and  agent,  pa- 
rishioner and  prlesti  compels  proof  of  valu- 
able consideration  and  bona  fides  in  order  to 
sustain  a  deed  from  one  to  the  other.  But, 
while  the  relationships  between  the  two  sug- 
gest influence,  do  they  prove  undue  influence? 
.  In  giving  a  negative  answer  to  that  question, 
the  court-affirmed  the  following  propositions: 
'Influence  gained  by  kindness  and  affection 
will  not  be  regarded  as  undue  if  no  imposi- 
tion or  fraud  be  practiced,  even  though  it 
induce  the  testator  to  make  an  unequal  and 
nnjnst  disposition  of  his  property  in  favor 
of  those  who  have  contributed  to  his  comfort 
and  ministered  to  his  .wants,  if  such  disposi- 
tion la  voluntarily  made.  Confidential  rela- 
tions existing  between  the  testator  and  ben- 
eficiary do  not  alone  furnish  any  presumption 
of  undue .  influence.  »  •  •  That  the  re- 
lations between  this  father  and  his  several 
children  during  the  score  of  years  preceding 
his  death  naturally  inclined  him  towards  the 
one  and  against  the  others  is  evident,  and  to 
!»▼•  bean  Mpeeted.     It  would  kave  been 


strange  If  such  ■  result  baid  not  folIowcM; 
but  Budi  partiality  towards  the  one,  and  In* 
floence  resulting  therefrom,  are  not  only  nat> 
ural,  but  Just  and  reasonable,  and  come  fUr 
short  of  presenting  the  undue  influence  wlUch 
the  law  denounces.  Bight  or  wrong,  it  Is  to 
be  expected  that  a  parent  will  favor  the 
child  who  stands  by  him,  and  give  to  blm^ 
rather  than  the  othera,  his  property.  To  de- 
feat a  conveyance  under  those  circumstances, 
something  more  than  the  natural  influence 
springing  from  such  relationship  must  b«. 
shown.  Imposition,  fraud,  importunity,  du- 
ress, or  something  of  that  nature  must  appear;- 
otherwise  that  disposition  of  property  which 
accords  with  the  natural  inciinations  of  the 
human  heart  must  be  sustained.' "  In  the 
case  of  Sawyer  v.  White,  from  the  Eighth 
Circuit  of  the  United  States  Circuit  Court  of 
Appeals,  supra.  Judge  Sanborn,  speaking 
for  the  court,  said:  "Nor  is  the  fact  that 
the  grantee  or, devisee  occupies  a  fiduciary 
relation  to  his  grantor  or  testator  necessarily 
fatal  to  the  gift.  It  is. the  use  of  that  rela-. 
tlon  to  secure  a  deed  or  devise  against  the 
free  wUl  or  desire  of  the  grantor  or  donor, 
and  not  the  mere  existence  of  the  relation, 
that  vitiates  a  grant  It  is  true  that  when 
an  unnatural  or  unreasonable  gift  or  devise 
is  made — such  as  one  by  a  ward  to  his  guard- 
ian, or  by  a  helpless  invalid  to  his  nurse,  or 
by  a  client  to  his  trusted  attorney — the  pre- 
sumption at  once  arises  that  the  fiduciary 
relation  was  used  to  overcome  the  will  of  the 
grantor,  and  that  the  deed  or  devise  is  void- 
able. But,  when  the  natural  gift  of  a  parent 
to  a  loved  and  trusted  child  is  in  question, 
this  presumption  is  met  and  overcome  by  the 
still  stronger  presumption  that  such  a  gift 
is  the  natural  and  reasonable  act  of  the 
parent,  and  that  the  free  will  of  the  donor' 
Inspired  the  grant,  uninfluenced  by  the  trust 
relation."  From  these  controlling  authori- 
ties it  wlU  be  seen  that  the  presumption 
and  burden  of  proof  were  propei'Iy  declared 
by  the  trial  court  in  its  opinion. 

There  could  be  small,  if  any,  value  in  se^ 
ting  out  In  detail  all  of  the  different  charg- 
es and  counter  charges  Involved  In  this  un- 
happy family  controrersy,  for  in  our  Judg- 
ment, taking  the  entire  record  together  and 
all  that  Is  established  therein,  there  ia  noth- 
ing to  show  that  the  infiuence  which  Fred 
B.  Turner  had  over  his  mother  by  reason 
of  the  relations  existing  between  them  waa 
unduly  or  improperly-  exercised.  The  sylla- 
bus In  the  case,  of  Sawyer  v.  White,  supra, 
is  as  follows:  '^he  undue  influence  which 
will  avoid  a  deed  is  an  unlawful  or  fraudu- 
lent Influence  which  controls  the  will  of  the 
grantor.  The  affection,  confidence,  and  grat- 
itude of  a  parent  to  a  child,  which  inspires 
a  deed  or  gift,  Is  a  natural  and  lawful  in- 
fluence, and  will  not  render  it  voidable,  un- 
less this  Influence  has  been  so  used  as  to 
confuse  the  Judgment  and  control  the  will 
of  the  donor." 

We  have  not  beea  able  to  find  la  this  reo« 
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ord  evidence  whicb  would  support  a  llndlng 
that  the  donee  ezerdsed  either  an  unlawful 
or  fraudulent  influence  over  his  mother,  nor 
that  It  was  so  exercised  to  confuse  her 
Judgment  or  control  her  will.  Two  local 
trial  courts  passed  upon  the  evidence  of 
plaintiff  and  her  son  on  the  application  for 
a  receiver  and  each  denied  it  and  a  third 
local  trial  court  after  hearing  all  of  the  ev- 
idence in  the  case  has  not  only  come  to  the 
same  conclusion,  but  has  tfound  against 
plaintiff  In  every  element  necessary  for  her 
to  establish  in  order  to  succeed,  and  from 
the  consideration  which  we  have  given  the 
case  we  are  unable  to  do  otherwise  than 
concur  in  the  conclusion  reached.  The  plain- 
tiff Is  not  shown  to  have  been  of  unsound 
mind,  nor  was  her  mind  so  wealcened  by 
age  or  other  infirmity  as  to  render  her  will 
subservient  to  that  of  her  son.  Nor  was 
the  transfer  of  the  property  to  her  son  due 
to  any  importunity  on  his  part.  In  the  full- 
ness of  her  affection  and  confidence  she  plac- 
ed in  his  keeping  and  care,  the  management 
of  all  of  her  property  and  estate,  and, 
prompted  by  the  same  tender  considerations, 
gave  him  that  which  is  here  involved,  and, 
so  far  as  we  can  see,  he  has  neither  justly 
forfeited  her  love  nor  abused  the  confidence 
reiHjsed.  After  assuming  control  of  her 
property  and  taking  title  to  that  which  she 
gave  him,  he  removed  from  Tulsa  where  he 
had  been  In  business,  and  since  then  has  de- 
voted nearly,  if  not  quite,  all  of  his  time 
and  attention  to  the  care,  improvement,  and 
conservation  of  the  same.  When  received 
it  was  worth  but  a  modicum  of  its  present 
value,  and  carried  with  it  but  a  small  In- 
come, while  now  it  Is  reputed  to  be  one  of 
the  best  Income  producing  properties  In  one 
of  the  largest  cities  in  our  state.  So  that  as 
we  view  the  entire  transaction,  far  from 
It  being  equitable  to  set  aside  this  deed.  It 
would  be  inequitable  and  wrong  to  do  so. 

The  judgment  of  the  trial  court  must 
therefore  be  aflflrmed. 

TllKNER,  C.  J.,  and  KANE  and  HAYES, 
J  J.,  concur.  WILLIAMS,  J.;  concurs  In  the 
conclusion. 


FARMERS'  &  MERCHANTS'  BANK  t. 
WELBORN  et  aL 

(Supreme  Court  of  Oklahoma.     Feb.  6,  1912.) 

(SyJlabut  by  the  Court.) 
New  TBiAt  (J  9.1*)— Oboujjds—  Loss  of  Ste- 

NOORAFIIEB'S    NOTBS. 

The  fact  that  the  stenographer,  who  took 
the  testimony  at  a  trial,  loses  bis  notebook 
and  is  unable  to  make  a  transcript  thereof  for 
the  losing  party,  is  not  sufficient  ground  for  a 
new  trial. 

fKd.   Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §  189;   Dec.  Dig.  |  98.*] 


Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Blaine  County: 
James  R.  Tolbert,  Judge. 

Action  by  the  Fanners'  &  Merchants'  Bank 
against  W.  S.  Welborn  and  others  to  secure 
a  new  trial  in  an  action  wherein  W.  S.  Wel- 
born, one  of  the  defendants,  bad  recovered 
judgment  against  the  plaintiff.  Judgment 
for  the  defendants,  and  plaintiff  brings  er- 
ror.   Affirmed. 

W.  O.  Woolman  and  Seymour  Foose,  for 
plaintiff  in  error.  A.  L.  Emery,  H.  N.  Board- 
man,  and  L.  H.  Hampton,  for  defendants  in 
error. 

AMES,  C.  The  only  question  involved  In 
this  case  Is  whether  the  loss  by  the  stenog- 
rapher of  his  notebook,  and  his  conse<]uent 
inability  to  prepare  a  transcript  of  the  evi- 
dence, entitles  the  losing  party  to  a  new  trlaL 
The  question  has  been  settled  In  this  state 
by  the  cases  of  Butts  v.  .'Vnderson,  19  Okl. 
3C9,  91  Pac.  90G,  and  Whitely  ▼•  St.  Louis, 
E.  R.  &  W.  Ry.  Co.,  IIC  Pac.  165,  in  which 
it  is  held  that  such  a  state  of  facts  does  not 
entitle  the  losing  party  to  a  new  trial. 

On  the  authority  of  those  cases,  we  think 
the  judgment  of  the  trial  court  should  be 
affirmed. 

PER  CURIAM.    Adopted  in  whole. 


MAR-nN  V.  HUBBARD. 
(Supreme  Court  of  Oklahoma.     Feb.  6,  1912.) 

(SyUabut  hy  the  Court.) 

1.  Appeai,  and  Erbob  (§§  248,  270.  671»)— 
Review — Recobd— Exceptions  Below. 

This  court  will  not  consider  an  alleged 
error  of  the  trial  court  unless  such  alleged 
error  appears  on  the  record  of  the  case,  and 
exception  was  taken  thereto  in  the  trial  court. 

(a)  This  court  will  not  consider  as  error 
an  order  overruling  a  motion  for  a  new  trial 
where  no  exception  to  such  order  is  saved  by 
the  losing  party. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  1432,  1435,  1619,  2867- 
2872;   Dec.  Dig.  %i  248,  270,  671.»1 

2.  Continuance    (f    49*)— Conditions— Re- 
fusal—Discretion   OF  CoUBT. 

Counsel  for  defendant  agreed  in  open 
court  that  a  case  should  be  tried  at  a  certain 
term,  but  it  afterwards  developed  that  such 
attorney  could  not  be  present  at  the  trial  on 
account  of  other  professional  engagements 
which  could  not  be  postponed,  and  thereupon 
the  trial  court  offered  to  continue  the  case 
until  the  defendant's  attorney  could  be  pres- 
ent, upon  condition  that  defendant  pay  the 
costs  necessary  to  secure  the  attendance  of 
plaintiff's  witnesses  at  such  postponed  trial. 
Held,  not  an  abuse  of  discretion  on  the  part 
of  the  trial  court  to  refuse  a  continuance  with- 
out imposing  terms,  it  not  appearing  that  de- 
fendant requested  an  opportunity  to  procure 
another  attorney,  or  make  any  further  effort 
to  be  represented  by  an  attorney,  but  instead 
proceeded   to  conduct  his  own  case, 

[Ed.  Note. — For  other  cases,  see  Continu- 
ance, Cent.  Dig.  H  143-145;   Dec.  Dig.  S  49.»1 
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S.  SuFnoiKiroT  of  Etidxrcb. 

TcBtimony  examined,  and  Md  inffident  to 
■npport  the  rerdict  of  the  jnrjr  for  the  fall 
amount   thereoft 

CommissioDen'  Opinion,  Dlrlaion  No.  1. 
Error  from  Haskell  Gouoty  Court;  A.  L. 
Beckett,  Judge. 

Action  by  Mai.  Hobbard  against  J.  L.  Mar- 
tin. Judgment  for  plalntUt,  and  defendant 
brings  error.    Affirmed. 

Fred  H.  Fannin,  for  plaintiff  in  error. 
Brown  tc  Lawrence,  for  defendant  in  error. 

SHARP,  0.  Four  errors  are  charged  In 
tbe  brief  of  plaintiff  In  error.  The  first  la 
that  the  court  erred  In  compelling  the  de- 
fendant to  go  to  trial  at  the  October  term  in 
the  absence  of  his  attorney,  and  after  the 
jury  for  the  term  had  been  discharged. 

From  the  case-made  It  appears  that  It 
was  agreed  by  defendant's  attorney  In  open 
court  that  tbe  action  should  be  tried  at  the 
October  term  of  the  court,  but  that  on  the 
day  assigned  for  trial  the  defendant's  at- 
torney, on  account  of  a  previous  engagement 
which  he  could  not  postpone,  could  not  be 
present;  that  thereupon  the  defendant  ob- 
jected to  going  to  trial,  without  his  attorney, 
whereupon  the  court  offered  to  continue  the 
case  until  the  defendant's  attorney  could  be 
present  upon  condition  that  the  defendant 
would  pay  the  costs  necessary  to  procure  the 
attendance  of  plaintiff's  witnesses  at  the  post- 
poned trial.  This  defendant  refused  to  do. 
The  case  was  tried  before  a  special  jury  after 
the  regular  Jury  for  the  term  had  been  dis- 
charged, but  defendant  did  not  object  to  going 
to  trial  before  the  special  jury,  and  no  objec- 
tions or  challenges  to  the  jury  were  made. 

It  does  not  appear  that  any  motion  for  a 
continuance  or  postponement  of  the  trial  was 
filed,  though  the  case-made  recites  that  "the 
defoidant  orally  filed  his  motion  for  a  con- 
tinuance for  the  reason  that  bis  attorney 
could  not  conduct  said  trial  on  account  of 
legal  engagement  made  prior  to  tbe  setting 
of  tbe  docket,  over  whlcb  defendant's  at- 
torney had  no  control."  From  this  paradoxi- 
cal statement  we  infer  that  an  objection 
was  simply  made  against  going  to  trial  at 
the  time  on  account  of  the  absence  of  de- 
fendant's attorney. 

[2]  Section  S836,  Snyder's  Compiled  Laws 
of  Oklahoma  of  1800,  {H-ovides  that  "tbe 
court  may,  for  good  cause  shown,  continue 
an  action  at  any  stage  of  tbe  proceedings, 
upon  such  terms  as  may  be  Just"  The 
court  here  offered  to  continue  the  trial  upon 
condition  that  defendant  would  pay  tbe  nec- 
essary costs  to  procure  the  further  attend- 
ance of  tbe  plaintifTs  witnesses.  Section 
5838  of  tbe  same  statutes  provides  for  the 
continuance  of  a  trial,  and  contains  tbe  pro- 
visions tbst  must  be  complied  with  in  such 
case.  But  this  provision  of  the  statute 
deals  with  absent  testimony,  and  its  purpose 
to  to  give  tbe  partjr  desiring  tbe  continuance 


an  omwrtunlty  to  procure  tbe  attendance  of 
absent  witnesses.  No  effort  was  made  to  com- 
ply with  this  statute,  even  should  it  be  held 
to  indude  a  case  such  as  the  one  presented. 
It  is  not  shown  that  defendant  could  not  have 
procured  other  attorneys  to  have  represent- 
ed him  at  the  trial,  neither  does  it  appear  that 
he  asked  an  opportunity  to  secure  other  coun- 
sel. We  are  therefore  unable  to  see,  In  tbe 
absence  of  such  showing,  that  there  was  an 
abuse  of  discretion  on  tbe  part  of  tbe  trial 
court 

[1]  The  second  assignment  Is  that  tbe  court 
erred  In  refusing  defendant  a  new  trial 
on  account  of  newly  discovered  evidence. 
This  evidence,  it  appears,  consisted  of  a  map 
made  by  tbe  county  surveyor  of  HaskeU 
county,  whlcb  purported  to  give  tbe  acreage 
of  the  land  on  which  tbe  crops  in  controversy 
were  said  to  have  been  grown.  No  excep- 
tions were  saved  to  tbe  order  overruling 
the  motion  for  a  new  trial.  Hence  the  same 
cannot  be  considered.  Beall  v.  Mutual  Life 
Ins.  Co.,  7  Okl.  285,  54  Pac.  474;  Bradford 
V.  Brennan  et  aL,  16  Okl.  47,  78  Pac.  887: 
Glaser  et  al.  t.  Glaser  et  aU  18  Okl.  389,  74 
Pac.  944;  Stlncbcomb  et  al.  t.  Myers,  28  Okl. 
597,  116  Pac.  602.  Besides,  there  is  no  prop- 
er verification  to  tbe  affidavit  as  required 
by  section  5828,  Snyder's  Statutes  of  Okla- 
homa of  1909. 

The  third  assignment  refers  to  tbe  argu- 
ment of  the  attorney  for  defendant  in  error, 
said  to  have  been  prejudicial  to  the  defend- 
ant. There  Is  nothing  tn  the  record,  save  In 
the  motion  for  a  new  trial,  that  warrants 
this  assignment  Such  an  Irregularity  can 
only  be  saved  for  appellate  review  by  an  ob- 
jection seasonably  made,  and  exception  prop- 
erly taken,  if  overruled.  It  does  not  appear 
here.  In  the  first  place,  that  the  argument  com- 
Irialned  of,  which  was  that  defendant's  attor- 
ney was  not  present  for  tbe  reason  that  he 
was  afraid  of  his  case,  was  made,  or,  If  made, 
that  any  objection  was  offered  by  defendant 
at  tbe  time,  though.  In  the  motion  for  a  new 
trial,  filed  ihiee  days  afterwards,  the  alleged 
prejudicial  argument  was  urged  as  a  ground 
for  a  new  trlaL  But  this  comes  too  late  and 
cannot  under  such  circumstances  be  consider- 
ed by  this  court  Coalgate  Co.  et  al.  v.  Bross, 
25  Okl.  244,  107  Pac.  425,  138  Am.  St  Bep. 
915. 

This  court  will  not  consider  an  alleged 
error  of  tbe  trial  court  unless  such  alleged 
error  appears  on  the  record  of  the  case,  and 
exception  was  taken  thereto  in  the  trial 
court  Saxon  t.  White,  21  Okl.  194,  96  PaC. 
783. 

[)]  The  remaining  assignment  of  error  Is 
that  the  verdict  of  the  jury  was  excessive. 
A  number  of  witnesses  testified  to  the  num- 
ber of  acres  of  com  and  cotton  cultivated 
by  plaintiff  below.  They  also  gave  testimony 
both  to  the  yield  per  acre  and  the  market 
price  of  the  crop,  and  we  have  examined  the 
record  carefully,  and  conclude  that  tbe  vei^ 
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diet  of  tbe  Jnry  was  amply  anstalned  by  the 
testimony. 

Finding  no  error  In  the  record,  the  Jadg- 
:iient  of  the  trial  court  should  be  affirmed. 

PER  Cl^RIAM.    Adopted  In  whole. 


(32  Okl.  «) 

MISSOURI,    K.    &   T.    RT.    CO.   T.   JONES. 

(Supreme  Court  of  Oklahoma.    Feb.  6,  1912.) 

(BvOalnu  »y  the  Court.) 

RArLBOADB  (I  419*)— Appeal  and  Ebbob  (S 
1010*)— Opbbation  or  Railkoad— Xnjcbies 
to  Akimaxs— Review— Questions  of  Fact. 
In   tbe   Indian  Territory,   prior  to   state- 
hood, it  was  tbe  duty  of  the  engineer  operat- 
ing  a  railway   locomotive  and   train  to   exer- 
cise reasonable  care  to  discover  animals  on  the 
track,  and  after  discovering  them  to  use  rea- 
sonable   diligence    in    avoiding    injuries;     and 
where   there  ia   testimony   reasonably   tending 
to   show   the  absence   of   such  care,   and    tbe 
court,  tbe  jury  having  been  waived,  has  ren- 
dered judgment,  that  judgment  will  not  be  dis- 
turbed on  appeal. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  a  1489-1600;  Dec  Dig.  i  410  ;< 
Appeal  and  Error,  Cent.  Dig.  {|  3979-3982; 
Dec  Dig.  i  1010.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Oklahoma  County  Court;  Sam 
Booker,  Judge. 

Action  by  Paul  H.  Jones,  trustee  of  the 
estate  of  Stebbins  &  Kirkes,  bankrupts, 
against  the  Missouri,  Kansas  &  Texas  Rail- 
way Company,  for  tbe  value  of  two  mules, 
killed  by  the  trains  of  defendant.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Cllttord  L.  Jackson  and  W.  R.  Allen,  for 
plaintitt  in  error.  Oiddlngs  &  Giddlngs,  for 
defendant  In  error. 

AMES,  O.  Motion  has  been  made  by  the 
plaintiff  in  error,  hereinafter  called  the  "de- 
fendant," to  dismiss  this  appeal,  because 
Paul  H.  Jones,  as  trustee,  is  not  the  real 
party  In  interest,  his  interest  having  been 
assigned  to  one  S.  C.  Vinson,  and  a  like 
motion  has  been  filed  by  S.  C.  Vinson;  it 
being  claimed  that  Vinson  has  purchased 
this  claim  under  an  order  of  the  court  having 
Jurisdiction  of  the  bank^upt(!y  proceedings. 
These  motions  are  resisted  by  the  defendant 
in  error,  hereinafter  called  the  "plaintiff," 
and  they  are  overruled  without  prejudice 
to  any  rights  which  the  parties  may  desire 
to  assert  in  any  appropriate  proceeding  in 
the  trial  court  or  elisewhere. 

As  previously  stated,  tbe  action  Is  to  re- 
cover the  value  of  two  mules,  alleged  to  have 
been  killed  by  two  separate  trains  of  the  de- 
fendant The  trial  was  had  without  the  in- 
tervention of  a  Jury,  qiid  resulted  In  a  Judg- 
ment for  the  plaintiff.  The  only  error  as- 
signed is  that'  the  Judgment  Is  contrary  to 
law,  and  is  not  supported  by  the  evidence; 


and  the  only  argument  made  is  that  there  is 
no  evidence  properly  tending  to  show  ttiat 
the  mules  were  negligently  killed  by  the 
trains  of  the  defendant 

There  was  testimony  for  the  plaintiff  tend- 
ing to  show  that  the  first  mule  was  killed 
on  a  straight  track  by  a  passenger  train 
running  60  or  60  miles  an  hour;  that  tbe 
track  was  straight  for  about  3  or  4  miles  in 
one  direction  and  a  half  mUe  in  the  other; 
that  the  mule  was  killed  about  3  o'clock  in 
the  afternoon;  that  when  it  was  first  se«i 
it  was  about  40  or  60  rods  ahead  of  the 
train,  running  down  the  track;  that  no  sig- 
nals were  given;  that  one  witness  saw  the 
train  about  three-fourths  of  a  mile  north  of 
the  point  where  the  mule  was  killed;  that 
there  were  no  obstructions  on  the  right  of 
way,  and  that  the  men  in  tbe  engine  could 
have  seen  tbe  mule  much  further  than  the 
three-fourths  of  a  mile;  that  no  effort  was 
made  to  stop  the  train.  There  was  testimo- 
ny of  the  engineer  and  fireman  tending  to 
show  that  after  the  mule  was  seen  there 
was  not  sufficient  time  to  stop  the  train. 

With  reference  to  the  second  mule,  the 
testimony  for  the  plaintiff  tended  to  show 
that  it  was  killed  about  5  o'clock  In  the 
morning;  that  the  mule  was  seen  on  the 
track,  going  north  ahead  of  the  engine  40 
or  SO  yards;  that  tbe  train  followed  the 
mule  about  100  yards  to  a  trestle,  and  as 
the  mule  turned  to  leave  the  track  he  was 
struck  and  killed ;  that  the  train  was  going 
at  the  rate  of  about  40  or  60  miles  an  hoar, 
and  that  no  effort  was  made  to  stop  It  al- 
though stock  alarms  were  given;  that  the 
track  was  straight  for  about  a  half  mile, 
and  the  mule  could  have  been  seen  by  the 
engineer  fbr  at  least  a  quarter  of  a  mile; 
that  when  the  witness  first  saw  the  mule  it 
appeared  to  be  in  tbe  middle  of  the  track, 
or  close  at  the  side.  The  testimony  for  the 
defendant  tended  to  show  that  tiie  train 
could  not  be  stopped  after  the  mule  was 
seen.  The  evidence,  also,  tended  to  show 
tlutt  the  mules  were  worth  $500  or  $60a 
The  Judgment  was  for  $260. 

We  have  not  set  out  the  defendant's  evi- 
dene*  more  fully,  because  the  -  question  in- 
volved was  whether  or  not  there  was  any 
evidence  tending  to  support  tlie  Judgment  of 
the  trial  court  If  there  was,  tliat  Judgment 
must  stand,  as  this  court  will  not  weigh 
conflicting  evidence,  but  will  take  the  facts 
as  found  by  the  trial  court  We  are  of  the 
opinion  that  there  was  evidence  tending  to 
show  negligence;  and  that  the  Judgment  of 
the  trial  court  must  be  affirmed. 

In  Harris  v.  Missouri,  K.  &  T.  Ry.  Co.,  24 
Okl.  341,  103  Pac.  758,  24  Xj.  R.  A.  (N.  S.) 
858,  the  third  paragraph  of  the  syllabus  is 
as  follows:  "It  is  not  enough  for  the  engi- 
neer and  fireman  in  charge  of  a  railway 
locomotive  and  train  to  use  diligence  mere- 
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ly  1b  drlvlnc  «nlm«1ii  away  that  are  dlaoov- 
ered  apon  tbe  track;  they  ahonld  keep  a 
TlsUant  lookout,  and  exercise  ordinary  dill- 
xence  to  frighten  away  animals  that  may  be 
discovered  approaching,  or  in  dangerous 
proximity  to  the  track,  by  sounding  the 
whistle,  ringing  the  bell,  and  using  the 
means  provided  for  that  purposa" 

In  Missouri,  K.  &  T.  Ry.  Co.  y.  Ford,  24 
Okl.  352,  103  Pac.  e02,  the  lyllabns  is  as 
follows:  "In  an  action  against  a  railroad 
company  for  negligently  killing  plaintiff's 
cow,  it  appeared:  That  she  was  struck  by 
defendant's  engine,  with  three  passenger 
coaches  attached,  within  tbe  limits  of  a 
town,  on  a  clear  day,  on  a  straight  track 
unobstructed  for  400  yards  northward  and 
about  250  yards  sontbwards,  with  no  ob- 
Btructlons  on  the  right  of  way;  that  her 
tracks  showed  the  cow  ran  40  yards  imme- 
diately ahead  of  the  engine  before  she  was 
struck;  that  the  engineer  testified  that  the 
first  time  he  saw  the  cow  she  ^as  on  the 
track  in  front  of  his  engine  too  dose  to 
■top  bis  train  in  time  to  aToId  the  Injury; 
and  that  tbe  train  was  rnnning  about  10 
miles  an  hour.  Held,  a  proper  case  to  go 
to  the  jury  under  the  evidence." 

Both  of  these  cases  originated  in  tlie  In- 
dian Territory,  as  did  this  one,  and  the 
principles  of  law  therein  laid  down  cover 
this  case,  and,  in  view  of  the  evidence  here 
and  the  rule  of  law  already  established,  we 
think  that  case  should  be  affirmed. 

PER  CURIAM.    Adopted  in  whol& 


(22  Okl.  ») 

jnSSOURI,  K.  A  T.  RT.  CO.  v.  JONES. 
(Supreme  Court  of  Oklahoma.    Feb.  6,  .1912.) 

(BpttaTm*  by  the  Court.) 

1.  Afpxai.  and  Ebbob    (I  1050*)— Rbvikw— 
Harmless  Ebbob— Admission  of  Evidenck. 

The  admission  of  testimony  upon  a  mat- 
ter not  material  to  the  issue,  and  which  does 
not  tend  to  the  prejudice  of  the  substantial 
rights  of  a  litigant,  is  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |}  4158-4160,  4166;  Dec. 
Dig.  I  105a*J 

2.  Apfbai.  and  Ebbob   (|  1061*)— Rbtikw— 
Harmless  Ebbob— AoinssioM  or  Evidbhcb. 

The  admission  of  incompetent  evidence  is 
an  error  without  prejudice,  where  the  fact 
proved  la  one  of  common  knowledge. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4161-4170;  Dee.  Dig.  f 
1061.*] 

3.  Appeai.  and  Ebbob  (||  1060,  1066*)— Rx- 
tibw— Habmless  Ebbob— Admission  ob  Rb- 

JBCTION    OF    ETIDENCB. 

The  improper  adraiision  or  rejection  of 
evidence,  if  not  prejudicial  to  the  party  com- 
plaining. Is  not  ground  for  reveraaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |f  4052-4062;  Dec  Dig.  H 
1050,  1056.*] 


Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Cotirt,  Oklahoma  Coun- 
ty ;  John  J.  Carney,  Judge. 

Action  by  Paul  H.  Jones,  trustee  in  bank- 
ruptcy of  the  estate  of  Stebblns  &  Kirkes, 
against  the  Mlasonri,  Kansas  &  Texas  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Clifford  L.  Jackson,  W.  R.  Allen,  and  M. 
D.  Qreen,  for  plaintiff  in  error.  Qlddlngs  tc 
Olddings,  for  defendant  in  error. 

SHARP,  O.  In  tlM  month  of  Jnly,  1907, 
Stebblns  &  Kirkes,  a  firm  of  contractors, 
were  engaged  near  Limestone  Gap,  Ind.  T., 
in  construction  and  grading  work  on  the  line 
or  railroad  of  plaintiff  in  error,  and  need, 
while  engaged  in  said  work,  a  large  number 
of  mules  and  work  stock;  that  on  or  about 
the  26th  of  July,  1907,  four  head  of  mules 
and  a  mare  belonging  to  said  contracting 
firm  were  killed  by  a  freight  train  operated 
by  the  plaintiff  in  error;  the  point  of  killing 
being  near  the  place  at  which  said  contrac- 
tors were  engaged  In  woiIe.  On  account  of 
the  killing,  which,  it  was  alleged,  was  the 
the  result  of  various  acts  of  negligence  on 
the  part  of  the  servants  and  employte  of 
plaintiffs  in  error  in  operating  the  said 
freight  train,  the  owners  of  said  stock 
brought  suit  in  the  district  court  of  Okla- 
homa ooonty,  and  recovered  Judgment  In 
tbe  sum  of  $1,200,  from  which  Judgment 
plaintiffs  In  error  seek  to  be  relieved  In  this 
court 

The  assignments  of  error  are:  First,  that 
the  trial  court  erred  in  permitting  the  defend- 
ant In  error  to  Introduce  testimony  as  to  tbe 
custom  of  Stebblns  &  Kirkes  in  caring;  for 
the  animals  at  the  time  of  the  injury;  sec- 
ond, in  permitting  the  defendant  in  error 
to  prove  the  disposition  of  stock  to  feed  up- 
on timber  grass  growing  upon  the  right  of 
way;  third,  in  sustaining  the  objection  to  a 
certain  question  and  answer  in  the  deposi- 
tion of  the  fireman  on  the  locomotive  which 
struck  the  animals;  fourth.  In  overruling 
the  motion  of  the  plaintiff  in  error  for  a  new 
trial. 

Motion  has  been  made  by  the  plaintiff  t& 
error  to  dismiss  this  appeal,  becanse  Paul 
H.  Jones,  as  trustee,  is  not  tbe  real  party  in 
interest,  his  interest  having  been  assigned 
to  one  S.  C.  Vinson,  and  a  like  motion  has 
been  filed  by  S.  C.  Vinson ;  It  being  claimed 
that  Vinson  has  purchased  this  claim  under 
an  order  of  the  court  having  Jurisdiction  of 
the  bankruptcy  proceedings.  These  motions 
are  resisted  by  the  defendant  In  error,  and 
they  are  overruled  without  prejudice  to  any 
rights  which  tbe  parties  may  desire  to  as- 
sert in  any  appropriate  proceeding  in  the 
trial  court  or  elsewhere. 

[1]  The  first  objection  la  to  the  evidence 
offered  tending  to  show  tbe  custom  of  Bteb- 
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hlns  8f  Klrkes  In  caring  for  their  work  stock 
at  the  time  of  the  injury.  Neither  this  ques- 
tion nor  the  answer  thereto  was  material  to 
the  Issues,  and  contributed  in  no  way  to 
establish  that  the  plaintiff  in  error  was  or 
was  not  guilty  of  negligence  in  killing  the 
animals  in  question.  The  owners  of  the 
stock  were  not  bound  to  fence  them  up ;  nei- 
ther was  the  railroad  company  bound  to 
fence  them  out.  Gulf,  Colorado  &  Santa  F^ 
Railway  y.  Washington,  49  Fed.  347,  1  C.  C. 
A.  286. 

It  appears,  however,  from  the  testimony, 
that,  notwithstanding  this  objection  made  to 
the  testimony  of  the  witness  Klrkes,  yet, 
while  the  witness  Phillips  was  on  the  stand, 
on  cross-examination,  counsel  for  the  rail- 
road themselree  brought  out  evidence  tending 
to  show  the  custom  of  Stebbins  &  Klrkes 
in  the  matter  of  handling  and  caring  for 
their  stock.  The  objection  is  without  merit, 
and,  as  it  is  said  in  Missouri,  Kansas  & 
Texas  Ry.  v.  Elliott,  102  Fed.  96,  42  C.  C. 
A.  188:  "It  is  always  allowable  to  interpose 
stringent  and  rigid  rules  to  set  oft  hyper- 
critical and  technical  objections  to  the  ad- 
mission of  evidence  which,  it  Is  extremely 
Improbable,  had  the  slightest  influence  on 
the  verdict."  This  court  cannot  Indulge  the 
presumption  that  the  answer  to  the  single 
question  objected  to,  with  reference  to  the 
custom  exercised  in  taking  care  of  the  stock 
at  the  time  of  the  accident,  influenced  or 
had  any  effect  whatever  on  the  Jury  in  ar- 
riving at  a  verdict. 

The  second  objection  is  to  the  admission 
of  testimony  of  the  witness  J.  E.  Klrkes. 
The  witness  was  asked  to  state  to  the  jury 
the  condition  of  the  right  of  way  during  the 
mohth  of  July,  and  answered  that  there  was 
"lots  of  timber  grass  growing  along  the  right 
of  way.^  Our  stock  took  a  hankering  for  that 
timber  grass,  and  they  would  try  to  get  to 
it.  Grass  was  beginning  to  get  tough  in 
July ;  but  that  timber  grass  was  more  tender 
and  green,  and  they  naturally  had  a  hanker- 
ing for  that  timber  grass  along  that  right 
of  way."  To  this  question  and  answer  no 
objection^  was  made,  and  afterwards  counsel 
asked,  the  witness  to  state  the  disposition  of 
stock  with  reference  to  feeding  upon  grass 
of  that,  character  at  that  season  of  the  year, 
to  wb^ch  counsel  objected,  and,  the  objection 
being  overruled,  and  the  witness  permitted 
to  answer,  the  action  of  the  court  In  this 
regard  is  assigned  as  error.  We  regard  this 
testimony  as  immaterial.  It  tended  in  no 
;way  |to,  prejudice  the  substantial  rights  of 
the  plaintiff  in  error.  As  was  said  in  Ken- 
non  V.  Territory  of  Oklahoma,  5  Okl.  687,  50 
Pac.  173:  "Immaterial  testimony  which  does 
not  tend  to  the  prejudice  of  the  substantial 
rights  yf  a  defendant  will  not  Justify  a  new 
trial.  Counsel  for  appellant  do  not  point 
out  how  the  objectionable  testimony  could 
have  influenced  the  jury  in  making  up  their 
verdict,  and  we  are  unable  to  see  wherein 


it  did,  and  must  therefore  refuse  to  dlstnrlK 
the  verdict  for  the  error  assigned.  State  v. 
Baldwin,  36  Kan.  4  [12  Pac  318];  Wilcox 
V.  Bylngton,  36  Kan.  212  112  Pac.  826] ;  State 
T.  Davis,  48  Kan.  1  [28  Ptc.  1092]." 

In  Mullen  v.  Thaxton,  24  Okl.  643,  101 
Pac.  359,  it  was  said  that  the  rule  was  well 
established  "that  the  Improper  admission  or 
rejection  of  evidence,  if  not  prejudicial  to 
the  party  complaining,  is  not  ground  for  re- 
versal"— citing  Frick  v.  Reynolds  et  al.,  6 
Okl.  638,  52  Pac.  391;  Noble  v.  Worthy,  1 
Ind.  T.  458,  45  S.  W.  137;  Citizens'  Bank 
v.  Carey,  2  Ind.  T.  84,  48  S.  W.  1012. 

[2]  The  fact  that  work  animals  had  a  dis- 
position to  feed  upon  tender  grasses  in  the 
month  of  July,  while  immaterial  to  the  real 
issues,  is  one  of  common  knowledge,  not  nec- 
essary to  have  been  proven,  had  it  been 
material,  and  for  that  reason  the  courts  in 
permitting  the  witness  to  answer  the  ques- 
tion, committed  no  reversible  error.  In  Mis- 
souri, Kansas  &  Texas  Ry.  v.  Elliott,  supra, 
an  action  arising  In  the  Indian  Territory, 
after  the  citation  of  numerous  authorities,  it 
was  said  by  Caldwell,  0.  J.:  "The  admission 
of  Incompetent  evidence  of  a  material  fact 
la  an  error  without  prejudice,  where  the 
fact  is  proved  by  other  competent  evidence 
(Cooper  v.  Coates,  21  Wall.  105,  22  L.  Ed. 
481),  or  the  party  complaining  of  the  error 
was  instrumental  la  excluding  competent  evi- 
dence to  prove  the  fact,  or  where  the  fact 
is  one  of  common  knowledge." 

The  remaining  question  necessary  to  con- 
sider is  the  action  of  the  court  in  excluding 
one  question  and  answer  propounded  to  the 
witness  W.  J.  Butcher  at  the  time  his  dep- 
osition was  taken.  This  question  and  an- 
swer is  as  follows:  "If  you  have  answered 
the  sixth  and  seventh  Interrogatories  in  the 
affirmative,  state  whether  or  not  yon  were 
keeping  a  lookout  for  objects  upon  the  track, 
and  discovered  these  animals  as  soon  as  they 
could  have  been  discovered  under  the  circum- 
stances. A.  I  was  shoveling  coal  into  the  fire 
box."  It  Is  argued  by  the  counsel  that  the 
fireman,  having  testified  in  a  previous  por- 
tion of  his  deposition  that  he  did  not  see 
the  animals,  it  therefore  became  not  only 
material,  but  highly  important,  that  he  be- 
permitted  to  state  why  be  did  not  see  them. 
In  order  that  the  Jury  might  not  Infer  that 
the  fireman  was  not  performing  his  duty. 
This  might,  under  certain  circumstances,  be 
true,  but  certainly  not  in  the  instant  case. 
In  the  first  place,  the  objection  made  to 
the  answer  was  that  it  was  not  responsive  to 
the  question,  and  this  objection  was,  we 
think,  well  taken.  Besides,  the  engineer  had 
already  answered  the  identical  question,  the 
exact  interrogatory  propounded  to  the  fire- 
man having  been  also  propounded  to  the 
engineer,  who  stated  in  reply  that  he  was 
keeping  a  close  lookout  ahead,  and  discov- 
ered the  animals  as  soon  as  they  could  have 
been  seen  under  the  circumstances.     Hence 
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tlie  testimony  of  Butcher,  oreo  bad  It  been 
responsive  to  tbe  question,  would  bave  been 
cnmulatlve  merely. 

[3]  Courts  are  not  disposed  to  reverse  a 
Judgment  on  account  of  evidence  erroneously 
rejected,  wbere  It  appears  that  U  all  tbe 
evidence  offered  bad  been  received  tbe  Judg- 
ment must  bave  been  tbe  same.  Marrlnan 
A  Bro.  V.  Knlgbt,  7  Okl.  419,  64  Pac.  656 ; 
Thornton  t.  Peery.  7  OkL  441,  54  Pac.  649; 
King  &  Co.  V.  Aklns,  10  Okl.  536,  62  Pac. 
281;  Boyce  v.  Modern  Woodmen,  14  Okl. 
642,  78  Pac.  322 ;  Funk  v.  Hendrlx.  24  Okl. 
837,  105  Pac  352;  RuUson  ▼.  C!ollins,  6  Ind. 
T.  282,  82  S.  W.  748;  6.,  a  &  S.  F.  By.  ▼. 
Jones,  1  Ind.  T.  354,  37  S.  W.  208. 

As  was  said  In  Western  Coal  &  Mining 
Co.  V.  Berberlch,  94  Fed.  329,  86  C.  O.  A. 
364,  In  quoting  from  an  address  delivered  by 
Jadge  Brown  of  tbe  Supreme  Court  of  tbe 
United  States  at  a  meeting  o<  the  American 
Bar  Association:  "There  is  notlilng  which 
tends  to  belittle  tbe  authority  of  tbe  courts 
or  to  Impair  tbe  confidence  of  tbe  public  in 
the  certainty  of  Justice  as  much  as  the  habit 
of  reversing  cases  for  slight  errors  In  admit- 
ting testimony  or  trifling  slips  in  the  charge. 
•  •  •  Better  by  far  the  practice  of  the 
Ehiglish  cnurts  and  the  federal  Supreme 
Gonrt,  where  every  Intendment  to  made  in 
favor  of  the  action  of  tbe  lower  court,  and 
cases  are  rarely  reversed,  except  for  errors 
going  to  the  very  merits— errors  which  usu- 
ally obviate  the  necessity  of  a  second  trial." 

The  court's  charge  in  this  case  stands  un- 
challenged. The  objectionable  part  of  tbe 
charge  was  favorable  to  the  railroad  com- 
pany. It  is  not  urged  that  tbe  verdict  is 
not  supported  by  tbe  evidence.  The  errors 
committed  were  harmless  and  inconsequen- 
tial, and  were  not  such  as  tended  to  prej- 
udice the  rights  of  the  company;  and  there- 
fore the  Judgment  of  the  trial  court  should  be 
affirmed. 

PEm  CURIAM.    Adopted  in  whole. 


(32  Okl.  U) 

Cin  OF  WAGONEE  «t  aL  ▼.  GIBSON  et  aL 
(Supreme  Court  of  Oklahoma.    Feb.  9,  1912.) 

(Syllahtu  ly  the  Court.) 

1.  Afpeal  AMD  Errob   (§  664*)  —  Kbcobd  — 
Cabe-Madb— Sbbvick. 

A  purported  case-made,  which  Is  not  serv- 
ed within  three  days  after  the  judgment  or 
order  appealed  from  is  entered  or  within  an 
eztension  of  time  duly  allowed,  is  a  nullity, 
and  cannot  be  considered  by  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2501-2506;  Dec.  Dig.  | 
664.*] 

2.  Apfkai,   and    Bbbob    (I   614*)— Rkcobd— 

Gask-Madk— Authentication. 

Where  a  case-made  has  been  held  void 
because  not  signed,  settled,  and  allowed  in 
time,  and  where  the  clerk  of  the  trial  court 
has   failed    to   attach   any   certificate    thereto. 


bat  instead  attests  the  signature  of  the  trla}- 
judge   to   the  judge's  certificate   to   the   case- 
made,  such  record  cannot   be   considered   as  a 
transcript  of  the  record   of  the  court  below, 
and  this  court  cannot  consider  the  same. 

[Ed.  Note. — For  other  cases,  Me  Appeal  and 
Error,  Dec  Dig.  {  614.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Wagoner  County ; 
John  H.  King,  Judge. 

Action  by  W.  M.  Gibson,  A.  Il  Snyder,  and 
3.  P.  Calhoun  against  the  City  of  Wagoner 
and  J.  B.  Hildt.  Judgment  for  plaintiffs, 
and  defendants  bring  error.    Dismissed. 

W.  T.  Hunt  and  A.  a  Hunt,  for  plaintiffs 
in  error.  Robert  F.  Blair,  O.  A  Bearden, 
and  W.  B.  Moss,  for  defendants  in  error. 

SHARP,  O.  This  case  presents  error  from 
the  district  court  of  Wagoner  county.  On 
September  25,  1909,  the  demurrer  thereto- 
fore filed  by  the  defendant  city  of  Wagoner 
to  the  plaintiffs'  petition  was  overruled  and 
exceptions  saved,  whereupon  said  defendant 
elected  to  stand  on  its  demurrer.  Thereupon 
the  court  ordered  the  defendant  J.  E.  Hildt  to 
forthwith  proceed  to  extend  on  its  tax  books 
all  the  property  situated  In  that  part  of  the 
city  of  Wagoner  described  In  plaintiffs'  pe- 
tition, and  to  certify  the  same  to  the  defend- 
ant city  of  Wagoner,  that  the  taxes  might  be 
collected  on  said  property.  Defendant  dty 
of  Wagoner  prayed  an  appeal,  and  was  given 
15  days  time  In  which  to  prepare  and  serve 
a  case-made. 

[1]  A  purported  case-made  was  prepared 
by  counsel  for  defendant,  but  was  not  sign- 
ed until  the  15th  day  of  October,  1909,  and 
after  the  expiration  of  the  15  days  time 
fixed  by  the  former  order  of  the  court  The 
certificate  of  the  trial  Judge  contains  the 
statement  that  tbe  case-made  was  duly  serv- 
ed in  due  time;  but  this  Is  not  suflSclent,  as 
a  certificate  of  the  trial  Judge  to  the  case- 
made  Imports  only  the  truthfulness  of  the 
preceding  statement  in  tbe  case-made.  In 
the  absence  of  any  order  of  the  court  extend- 
ing the  time  in  which  plaintiffs  in  error 
could  serve  a  case-made,  the  trial  court  was 
confined  to  tbe  time  previously  fixed  within 
which  to  sign  and  allow  the  same,  and  the 
failure  to  serve  within  that  time  renders  the 
case-made  void,  and  this  court  is  without 
Jurisdiction  to  review  any  question  attempt- 
ed to  be  presented  by  the  case-mad&  Board 
of  Com'rs  v.  Porter  et  al.,  19  Okl.  178,  92 
Pac.  152;  Devault  et  al.  v.  Merchants'  Ex- 
change Bank,  22  Okl.  624,  08  Pac.  342 ;  Bet- 
tis  V.  Cargile  et  al.,  23  Okl.  901,  100  Pac. 
436;  Ellis  V.  Carr  et  al.,  25  Okl.  874,  108 
Pac.  1101;  Lankford  v.  Wallace,  26  Okl.  857, 
110  Pac.  672;  Carr  v.  Thompson  et  al.,  27 
Okl.  7,  110  Paa  667;  Cowan  v.  Maxwell,  27 
Okl.  87,  111  Pac.  388;  liondon  &  Lancashire 
Fire  Ins.  Co.  v.  Cummlngs  et  al.,  23  Okl.  126, 
99  Pac.  654 :  McCoy  v.  McCoy  et  al.,  27  Okl. 
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371,  112  Pac.  1040;  Maddox  t.  Drake,  27  Okl. 

418,  112  Pac.  969 ;  WlUson  t.  WlllBon,  27  Okl. 

419,  112  Pac.  970;    Arnold  v.  Moss,  27  Okl. 
624,  112  Pac.  995. 

It  does  not  appear  tbat  any  additional  ex- 
tension of  time  was  granted,  and  this  was 
Indispensable  to  ttie  authority  of  the  court 
in  signing  the  case-made  on  October  15th. 

[2]  The  error  eomplaiued  of  is  one  arising 
upon  the  face  of  the  record  proper,  which 
could  have  been  considered  had  the  appeal 
been  brought  by  a  transcript  or  had  the  case- 
made  contained  a  certificate  of  the  clerk  as 
required  by  rule  16  of  this  court  (95  Pac. 
vli).  But  there  Is  a  total  failure  of  any  cer- 
tificate, but  instead  merely  the  attestation  to 
the  trial  judge's  certificate.  This  Is  not  suf- 
ficient, and  we  can  therefore  not  consider 
the  case  as  a  transcript  of  the  record  of  the 
court  below.  Abel  v.  Blair,  3  Okl.  .399,  41 
Pac.  342;  Bruce  v.  Casey-Swasey  Co.,  13 
Okl.  554.  75  Pac.  280;  Wade  et  al.  v.  Mitchell, 
14  Okl.  168,  79  Pac.  95 ;  Walcher  v.  Stone  et 
al.,  15  Okl.  130,  79  Pac.  771:  Williamson  v. 
Williamson,  15  Okl.  680.  83  Pac.  718;  Mu- 
tual Trust  Company  v.  Farmers'  Loan  &  Se- 
curity Co.,  27  Okl.  414.  112  Pac.  987. 

Being  without  Jurisdiction  to  consider  the 
error  sought  to  be  presented,  the  petition  in 
error  should  be  dismissed. 

PER  CURIAM.    Adopted  in  whole. 


MOORE  V.   FIRST  NAT.  BANK  OF  IOWA 

CITY. 
(Suprpme  Court  of  Oklahoma.     Jan.  9,  1912.) 

(Svllabut  by  the  Court.) 

1.  Bills  and  Notes  (f  395* )— Presentation 
AND  Notice. 

In  an  action  by  the  indorsee  of  a  bill  of 
exchange  against  the  drawee  and  acceptor 
thereof,  brought  in  the  courts  of  the  Indian 
Territory,  it  was  not  necessary  to  allege  no- 
tice of  presentation  and  dishonor,  and  a  com- 
plaint which  did  not  contain  such  allegations 
was  not  thereby  subject  to  demurrer. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §i  996-1021;  Dec  Dig.  i 
395.*] 

2.  Trial  (S  178»)— Taking  Case  from  Jury 
—Direction  or  Verdict. 

The  question  presented  to  a  trial  court 
on  a  motion  to  direct  a  verdict  is  whether,  ad- 
mitting the  truth  of  all  the  evidence  that  has 
been  given  in  favor  of  the  party  against  whom 
the  action  is  contemplated,  together  with  such 
inferences  and  conclusions  as  may  be  reason- 
ably drawn  therefrom,  there  is  enough  compe- 
tent evidence  to  reasonably  sustain  a  verdict, 
should  the  jury  find  in  accordance  therewith. 
(Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  a  401-403;    Dec.  Dig.  i  178.*] 

3.  Trial  ({  139*)— Taking  Case  from  Jurt 
—Direction   of  Verdict. 

The  court  may  direct  a  verdict  for  plain- 
tiff or  defendant,  as  the  one  or  the  other  may 
be  proper,  only  where  the  evidence  is  undis- 
puted or  is  of  such  conclusive  character  that 
the  court,  in  the  exercise  of  a  sound  judicial 


discretion,  would  be  compelled  to  set  aaide  a 
verdict  in  opposition  to  it. 

[B3d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  332-341,  365;    Dec.  r)ig.  I  139.*] 

4.  Trial    (|    140*) — Questions    of   Law    ob 
Fact— Crbdibilitt  of  Witness. 

Wliere  the  only  testimony  upon  a  material 
issue  is  that  of  an  interested  party  and  such- 
testimony  is  inconsistent  or  contradictory  and 
the  replies  to  questions  are  evasive  and  un- 
reasonable, and  where  the  jury  may  draw  in- 
ferences therefrom  unfavorable  to  plaintilC  or 
defendant,  as  the  case  may  be,  the  court  should 
never  direct  a  verdict  but  should  submit  to 
the  jury  ail  controverted  questions  of  fact  un- 
der proper  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  384,  335;    Dec.  Dig.  {  14a*] 

5.  Trial    (f   140*) —Question    of   Law    ob 
Fact— Credibility  of  Witnesses. 

The  credibility  of  a  witness  and  the  effect 
and  weight  to  be  given  to  inconsistent  or  con- 
tradictory testimony  are  questions  of  fact  to 
be  determined  by  the  triers  of  fact,  whether 
court  or  jury,  and  not  %  question  of  law  for 
the  court.  It  is  peculiarly  within  their  prov- 
ince to  weigh  the  testimony  of  the  witnesses, 
as  well  as  all  the  facts  and  circumstances  tend- 
ing to  corroborate  or  discredit  them,  and  de- 
termine the  case  according  to  the  preponder- 
ance of  the  evidence. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  334,  335;    Dec.  Dig.  {  140.*] 

Commissioners'  Opinion,  Division  No  1. 
Error  from  Bryan  County  Court;  Gbas.  A. 
Phillips,  Judge. 

Action  by  the  First  National  Bank  of 
Iowa  City  against  A.  W.  Moore.  From  a 
Judgment  for  plaintiff,  defendant  brings  er- 
ror.   Reversed. 

II.  H.  Loden,  for  plaintiff  In  error.  Crook 
&  Kyle  and  Porter  Newman,  for  defendant  In 
error. 


SHARP,  C.  The  defendant  in  error,  plain- 
tiff below,  is  hereinafter  referred  to  as 
plaintiff;  the  plaintiff  In  error,  defendant 
below,  as  defendant;  and  the  Rhode  Island 
Manufacturing  Company,  as  the  Rhode  Is- 
land Company. 

[1]  It  was  not  necessary  to  allege  or  prove 
that  the  several  bills  of  exchange  were  pro- 
tested for  nonpayment.  These  bilta  of  ex- 
change were  drawn  on  and  accepted  by  the 
defendant,  who,  if  bound  at  all,  was  prima- 
rily liable;  hence  no  notice  of  presentation 
and  dishonor  was  necessary.  Daniel  on  Ne- 
gotiable Instruments,  art  995 ;  7  Gyc.  1063. 
The  maker  or  acceptor  of  bills  of  exchange 
is  liable  everywhere  and  at  all  times,  with- 
in the  statute  of  limitations,  and,  aa  against 
him,  the  bringing  of  the  action  Is  a  sufficient 
deuinnd.  Norton  on  Bills  and  Notes,  art 
345. 

[2]  At  the  conclusion  of  the  testimony,  tlie 
court  peremptorily  instructed  the  Jnry  to  re- 
turn a  verdict  for  the  plaintiff.  Was  this  er- 
ror? On  the  trial  of  the  case,  the  plaintiff 
put  in  evidence  the  12  bills  of  exchange  and 
the  depositions  of  its  cashier  and  the  man- 
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ager  of  th«  Rhode  lahnd  Company,  tbe  payee 
and  Indoraer  of  tbe  bills  of  exchange.  There- 
upon  the  defendant  Introduced  hla  testimony 
tending  to  establlab  that  the  blUa  of  ex- 
change were  obtained  by  means  of  false  and 
fraudulent  cepresentatians  practiced  upon 
blm  by  the  agent  and  salesman  of  the  payee. 
This  testimony  was  not  denied.  Defendant 
then  offered  In  evidence  a  secoiid  deposition 
of  LoTel  Swlsber,  cashier  of  plalntUf  bank. 
We  have  read  the  deposition  with  care.  It 
appears  that  the  witness  either  failed  or  re- 
fused to  produce  the  records  of  the  bank, 
though  Bubpcenaed  so  to  do;  refused  to  tat- 
nlsh  a  list  or  schedule  of  the  names  of  par- 
ties whose  notes  the  bank  took  at  tbe  time 
that  the  Moore  collateral  was  delivered ;  and 
refused  to  state  in  what  amount.  If  any,  tbe 
Ritode  Island  Company  was  Indebted  to  the 
bank.  To  nnmerous  questions  the  witness 
refused  to  answer;  to  others  he  replied  that 
be  had  already  answered;  that  he  did  not 
have  to  answer;  to  others  he  made.no  re- 
sponse, or  gave  evasive  answers;  to  others 
that  he  was  unable  to  testify  without  the 
bank  books,  but  made  no  effort  to  get  them ; 
declined  to  give  any  information  as  to  how 
many  notes  of  the  Rhode  Island  Company 
the  bank  at  the  time  held;  refused  to  ex- 
amine the  records  of  the  bank  and  furnish 
connsel  with  information  concerning  the  re- 
newal of  notes  given,  by  the  Rhode  Island 
Company.  As  to  who  was  paying  the  costs 
of  furnishing  cost-bond  and  employing  coun- 
sel, the  witness  either  refused  to  answer  or 
made  evasive  replies.  At  the  time  of  the 
last  renewal  of  the  note  given  by  the  Rhode 
Island  Company,  the  witness  testified  that 
all  Moore's  notes  were  past  due  and  uncol- 
lectible, but  refused  to  say  whether  or  not 
tbe  biils  of  exdiange  had  been  delivered  back 
to  the  Rhode  Island  Company;  stated  that 
be  had  no  correspondence  with  defendant  and 
was  not  positive  that  he  had  sent  notices 
to  him  at  the  maturity  .of  the  drafts,  and 
did  not  know  that  anv  paymtints  bad  been 
made  thereon,  and  refused  to  answer  nomec- 
ous  questions  touching  the  bona  fldes  of  the 
bank's  transactions  with  the  Rhode  Island 
Company,  to  which  the  Moore  acc^itances 
were  collateral. 

Plaintiff's  iMsaession  of  the  acceptances, 
indorsed  to  It,  was  prima  fade  evidence  that 
the  same  had  been  acquired  in  good  faith,  for 
▼aine,  in  the  usual  course  of  business,  and 
before  maturity.  When  the  defendant  In- 
troduced evidence  tending  to  show  that  the 
bills  of  exchange  had  been  obtained  from 
him  by  means  of  fraud,  perpetrated  by  the 
•gent  of  the  payee,  the  onus  then  shifted  to 
the  bank  to  show  that  it  had  acquired  them 
In  good  faith,  for  value,  In  the  usual  course 
•(  business,  and  before  maturity.  Forbes  v. 
First  National  Bank,  21  Okl.  206,  96  Pac.  788. 

Tbe  qnestlon  presented  to  the  trial  court 
en  a  motion  to  direct  a  verdict  la  whether, 
admitting  tbe  trtitfi  of  all  the  evidence  that 
has  been  given  in  favor  of  tUe  party  against 


whom  the  action  Is  contemplated,  together 
with  such  inferences  and  conclusions  as  may 
reasonably  be  drawn  therefrom,  there  Is 
enough  competent  evidence  to  reasonably 
sustain  a  verdict,  should  the  Jury  find  in 
accordance  therewith.  Where  the  evidence 
is  conflicting  and  the  court  is  asked  to  direct 
a  verdict,  all  facts  and  Inferences  In  conflict 
with  the  evidence  against  which  the  action  Is 
to  be  taken  must  be  eliminated  entirely  from 
consideration  and  totally  disregarded,  leav- 
ing for  consideration  that  evidence  only 
which  Is  favorable  to  the  plaintiff  against 
whom  the  motion  la  leveled.  Solts  v.  South- 
western Cotton  Oil  Co.,  28  Okl.  706,  IIS  Pac. 
776;  Frlck  v.  Reynolds  et  al.,  6  Okl.  640,  52 
Pac.  391 ;  Richardson  et  al.  v.  Fellner  et  al., 
9  Ofcl.  613,  60  Pac.  270;  McOnire  v.  Blount 
199  U.  8.  142,  26  Sup.  Ct  1,  60  U  Bd.  125: 
Marshall  v.  Hubbard,  117  U.  S.  415,  6  Sup. 
Ct  806,  29  li.  Ed.  919;  Nutt,  Executor,  v. 
Minor,  IS  How.  287,  15  h.  Ed.  378;  People 
V.  People's  Insnrance  Co.,  126  111.  466,  18  N. 
B.  774,  2  li.  R.  A.  840 ;  Pullman's  Palace  Car 
Co.  V.  Laack,  143  lU.  242.  82  N.  B.  285,  18  L. 
R.  A.  215. 

[3]  The  court  may  direct  a  verdict  for 
plaintiff  or  defendant,  as  the  one  or  the  oth- 
er may  be  proper,  only  where  the  evidence  is 
undisputed  or  Is  of  such  conclusive  character 
that  the  court,  in  the  exercise  of  a  sound 
judicial  discretion,  would  be  compelled  to 
set  aside  a  verdict  in  opposition  to  it.  Neely 
V.  Southwestern  Cotton  Seed  Oil  Co.,  13  Okl. 
356,  76  Pac.  637.  64  L.  R.  A.  145;  Union 
Pacific  R.  R.  Co.  V.  McDonald,  166  U.  S.  276, 
14  Sup.'Ct  619,  38  L.  Ed.  435;  Elliott  v. 
Chicago,  etc.,  Ry.  Co.,  150  D.  S.  245,  14  Sap. 
Ct  85,  87  li.  Ed.  1068;  Delaware,  etc,  Ry. 
Co.  V.  Converse,  139  U.  S.  460,  11  Sup.  Ct. 
668,  85  II  Ed.  213;  Phoenix  Life  Insurance 
Co.  V.  Doster,  106  U.  S.  35,  1  Sup.  Ct  18,  27 
L.  Ed.  65;  Conneeticat  Mutual  Life  Insur- 
ance Co.  V.  Lathrep,  111  U.  S.  612,  4  Sup. 
Ct  633,  28  li.  Ed.  536.  Measured  by  the  fore- 
going rule,  it  was  error  for  the  trial  eoart 
to  direct  a  verdict  for  plaintiff. 

[4]  The  testimony  of  Swisher  and  Daley, 
as  given  in  the  first  d^tositions  without  oth- 
er evidence,  would  doubtless  have  been  suf- 
ficient to  have  mtitled  plaintiff  to  a  verdict; 
hence  the  necessity  of  the  second  deposition, 
as  tending  to  refute  the  evidence  originally 
given  and  to  show,  as  a  matter  of  fact,  that 
plaintiff  was  not  the  bona  fide  bolder  of  the 
acceptances,  or,  U  so,  that  the  principal  debt 
had  been  discharged.  In  such  cases,  It  often 
occurs  that  the  only  evidence  obtainable  on 
the  part  of  the  maker  or  acceptor  of  a  ne- 
gotiable instrument  is  that  of  the  adverse 
party,  who  is,  of  course,  Interested  in  the  re- 
sult of  the  action.  While  common-law  In- 
competency of  parties  has  been  removed  by 
statute,  the  interest  which  they  have  in  the 
result  of  the  trial  is  a  matter  to  be  consid- 
ered by  the  Jury  in  weighing  the  testimony 
and  In  determining  what  force  It  shall  have. 

tSJ  The  ciediljUlty  of  a  witness  and  (he 
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effect  and  weight  to  be  given  to  inconsistent 
or  contradictory  oral  testimony  are  questions 
•ot  fact  to  be  determined  by  the  triers  of 
fact,  whether  court  or  jury,  and  not  of  law 
for  the  court.  Where  the  case  is  tried  be- 
fore the  jury,  therefore,  it  Is  peculiarly  with- 
in their  province  to  weigh  the  testimony  of 
the  witnesses,  as  well  as  all  the  facts  and 
circumstances  tending  to  corroborate  or  dis- 
credit them,  and  determine  the  case  accord- 
ing to  the  preponderance  of  the  evidence. 
If  there  is  one  question  more  peculiarly  and 
«xclu8ively  within  the  province  of  the  Jury 
than  any  other,  it  is  that  of  the  credibility 
of  witnesses.  It  is  ordinarily  for  the  triers 
of  the  facts  to  determine  whether  and  to 
what  extent  the  witness  shall  be  believed, 
not  only  where  there  is  conflicting  evidence 
merely,  but  also  where  the  credibility  of 
witnesses  has  been  discredited  by  evidence 
of  bias,  inconsistent  and  contradictory  state- 
ments, and  the  like.  Whether  a  witness 
has  been  discredited  is  a  question  of  fact, 
and  not  of  law.  A  witness  may  be  con- 
tradicted by  circumstances  as  well  as  by 
the  statements  of  others,  contradictory  to 
his  own;  and,  in  such  cases,  neither  the 
<ourt  nor  the  Jury  is  bound  to  refrain  from 
«xerclsing  their  own  Judgment  as  to  the  pro- 
bative value  of  his  testimony.  Neither  may 
a  Jury  arbitrarily  disregard  the  testimony  of 
witnesses  which  is  not  contradicted  or  dis- 
credited by  other  evidence  or  circumstances. 
The  Jury  should  regard  the  testimony  of 
every  witness  sworn.  They  are  not  obliged 
to  believe  it ;  but  It  Is  their  duty  to  give  the 
evidence  the  weight  to  which  in  their  opin- 
ion, as  conscientious  men  seeking  the  truth, 
they  believe  it  entitled.  Brunswick,  etc.,  By. 
Co.  V.  Wiggins,  113  Ga.  S42,  39  S.  B.  551,  61 
L.  R.  A.  513.  It  is  the  rule  in  many  Ju- 
risdictions that  a  case  depending  on  oral 
testimony  must  be  submitted  to  the  Jury, 
though  the  witnesses  are  uuimpeached  and 
not  contradicted;  this  is  on  the  ground  that 
their  demeanor  on  the  stand  and  like  collat- 
«ral  circumstances,  which  the  Jury  are  em- 
powered to  consider  in  arriving  at  a  verdict, 
may  discredit  them,  especially  so  when  the 
testimony  is  that  of  a  witness  having  an 
interest  in  the  result  of  the  action,  or  con- 
nected in  any  way  with  the  party  for  whom 
he  is  called.  30  A.  &  E.  Enc.  Law,  103& 
In  other  Jurisdictions,  a  case  sustained  by 
nnlmpeached  and  uncontradicted  evidence 
may  be  withdrawn  from  the  Jury,  if,  in  the 
Judgment  of  the  trial  court,  there  are  no 
extrinsic  circumstances  casting  discredit  up- 
on it;  and  the  mere  fact  that  the  w^itness 
Is  a  relative  of  the  party  for  whom  be  testi- 
fied, or  under  contractual  relations  with  him, 
or  interested  in  the  result  of  the  suit,  does 
not  alter  the  rule. 

Adhering  to  the  former  rule  are  numerous 
New  York  decisions.  In  Joy  v.  Diefendorf, 
130  N.  Y.  6,  28  N.  E.  602,  27  Am.  St.  Rep. 
484,  the  court  held  that  the  question  of 
the  bank's  purchase  of  a  promissory  note 


d^wnded  entirely  upon  the  evidence  of  its 
cashier,  and  that  his  relation  to  the  bank 
and  his  Interest  In  the  transaction  brought 
him  within  the  rule  that  the  credibility  of 
a  party  or  an  interested  witness  must  be  a 
question  for  the  Jury  to  determine.  The 
facts  there  were  very  similar  to  the  case 
here.  The  trial  court  directed  a  verdict  for 
the  plaintiff,  which  was  held  to  be  error. 
See,  also,  Canajoharie  National  Bank  v.  Die- 
fendorf, 123  N.  Y.  191,  25  N.  B.  402,  10  L,. 
R.  A.  676;  Elwood  t.  Western  Union  Tele- 
graph Co.,  45  N.  Y.  649,  6  Am.  Rep.  140; 
Honegger  v.  Wettstein,  94  N.  Y.  252;  Gilder- 
sleeve  v.  Landon,  73  N.  Y.  609;  Koehler  t. 
Adler,  78  N.  Y.  287;  Kavanagh  v.  Wilson  et 
al..  70  N.  Y.  177;  Gaff  v.  Greer  et  al.,  88 
Ind.  122,  45  Am.  Rep.  449;  Murphey  v.  Vir- 
gin, 47  Neb.  692,  66  N.  W.  652;  Woodln, 
Adm'r,  v.  Durfee.  46  Mich.  424,  9  N.  W. 
457 ;  Goodman  et  al.  v.  Ford,  23  Miss.  592 ; 
1  Greenleaf  on  Evidence  (15th  Ed.)  10.  In 
McNlght  V.  Parsons,  136  Iowa,  390,  113  N. 
W.  858,  22  L.  II.  A.  (N.  S.)  718,  125  Am.  St. 
Rep.  265,  it  is  said:  "The  testimony  of  the 
cashier  of  the  bank  that  he  or  the  bank 
purchased  the  note  for  value  before  maturi- 
ty, even  though  he  be  not  disputed  by  any 
other  witness  to  the  transaction,  is  not  nec- 
essarily sufiicient  to  enable  the  court  to  say, 
as  a  matter  of  law,  that  he  received  it  in 
good  faith.  Such  evidence  does  not  n^catlve 
notice  or  knowledge  on  the  part  of  other 
officers  of  the  bank.  Moreover,  the  bank  be- 
ing an  interested  party,  the  credibility  of 
the  testimony  of  the  cashier  was  a  matter 
for  the  Jury  to  pass  upon  in  the  light  of 
all  the  facts  and  circumstances  surrounding 
the  matter  nnder  inquiry.  In  Joy  v.  Diefen- 
dorf, 130  N.  Y.  6,  28  N.  E.  602,  27  Am.  St 
Rep.  484,  the  plaintiff  sought  by  his  own 
evidence  to  prove  the  circumstances  attest- 
ing good  faith  of  his  possession  of  the  note: 
and  in  Bank  v.  Diefendorf,  123  N.  Y.  191,  25 
N.  E.  402,  10  L.  R.  A.  676.  the  bank  gave 
like  evidence  by  its  cashier,  and  it  was  held 
in  each  case  that,  even  though  undisputed, 
the  credibility  of  such  evidence  and  its  suf- 
ficiency to  satisfy  the  burden  of  proof  rest- 
ing upon  the  plaintiff  were  matters  for  the 
Jury,  and  not  a  question  of  law  to  be  dis- 
posed of  by  the  court.  See,  also,  Elwood  v. 
Telegraph  Co..  45  N.  Y.  549,  6  Am.  Rep.  140. 
It  follows  therefore  that,  so  far  as  plaintUTs 
case  rested  on  the  Indorsement  of  tbe  note 
from  Bigler  &  Sons  to  the  bank,  the  motion 
to  direct  a  verdict  was  improperly  sus- 
tained." 

The  opinion  follows  the  rule  announced  In 
tbe  New  York  cases,  several  of  which  are 
cited  with  approval.  Where  a  case  is  sub- 
mitted to  the  Jury,  it  is  error  for  the  court  to 
refuse  to  Instruct  that  the  Jury  tias  the  rigiit 
to  consider  the  interest  of  a  party  when 
weighing  his  evidence.  Hill  v.  Sprinkle,  76 
N.  C.  353;  Dean  v.  Met  Elevated  By.  Co., 
119  N.  Y.  540,  23  N.  E.  1054,  and  cases  cited. 

The  testimony  of  the  witness  Swisher  In 
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this  case  Vt  not  of  that  positive  and  conclu- 
sive character  that  warranted  the  court  In 
directing:  the  Jury  to  return  a  verdict  for 
the  plaintiff,  based  thereon.  Where  the  only 
testimony  upon  a  material  Issue  la  that  of 
an  Interested  party,  and  such  testimony  Is 
Inconsistent  or  contradictory,  unreasonable 
or  Improbable,  and  where  the  jury  may  draw 
Inferences  therefrom  unfavorable  to  plaintiff 
or  defendant,  as  the  case  may  be,  the  court 
should  never  direct  a  verdict  but  should  sub- 
mit to  the  jury  all  controverted  questions  of 
fact,  under  proper  instructions.  It  is  not 
necessary  to  the  successful  Impeachment  of 
a  witness  that  other  witnesses  be  produced; 
his  own  Interest  and  bias,  inconslst^it,  nn- 
reasonable,  or  improbable  testimony  may  of 
Itself  furnish  the  highest  evidence  of  Its 
own  unworthlness. 

The  question  whether  or  not  the  Rhode  Is- 
land Company  was  indebted  to  the  bank  was 
Important;  for,  If  It  was  not  so  Indebted, 
then  the  plaintiff  could  not  maintain  Its 
action.  The  bills  of  exchange  were  delivered 
to  the  bank  as  collateral  security  for  an  al- 
leged original  indebtedness  of  $2,500  owing 
by  the  Rhode  Island  Company  to  the  bank, 
and  it  certainly  was  a  proper  defense  for 
the  defendant  to  show,  if  he  could,  that  not 
only  this  Indebtedness  or  any  renewals  there- 
of, in  whole  or  in  part,  were  paid  to  plain- 
tiff, but  that  the  Rhode  Island  Company  was 
not,  in  fact.  Indebted  to  the  bank  In  any 
■urn. 

The  rule  is  Important,  but  not  Inconsist- 
ent with  honesty  and  fair  dealing.  The 
rights  of  those  acquiring  negotiable  paper  In 
good  faith  for  value  before  maturity  are  en- 
titled to  and  should  receive  the  highest  con- 
■Ideration.  It  does  not  follow  that  these 
rights  are  so  sacred  that  the  holders  there- 
of may  not,  in  proper  cases,  be  required  to 
show  that  their  relations  in  connection  there- 
with are  legitimate  and  entered  into  in  en- 
tire good  faith.  The  rule  adds  to,  rather 
than  detracts  from,  the  protection  that  com- 
mercial paper  should  receive,  and,  at  the 
same  time,  protects  the  makers  thereof,  who 
may  have  a  defense  against  the  payee. 

The  Judgment  of  the  trial  court  should 
therefore  be  reversed,  and  the  cauae  re- 
Oianded. 

PER  CURIAM.    Adopted  In  whol& 


(30  Oki.  em 

RODOLF  T.  FIRST  NAT.  BANK  OF  TULSA 

et  aL 
(Supreme  Court  of  Oklahoma.    Jan.  9,  1912.) 

(ByUabut  by  th»  Court.) 

I  Bankbui^ct    (I   159*)  — 'Tbkfebknok"  — 

WiiAT  Constitutes. 

In  order  to  allege  a  voidable  preference 
under  Bankr.  Act  July  1,  1898,  c.  541,  U  60a, 
60b.  30  Stat.  562  (U.  S.  Comp.  St  1901,  p. 
3445),  and  amendment  thereto,  approved  Feb- 


maiy  B,  1903  (Act  Feb.  6,  1908,  e.  48T,  I  18, 
32  Stat.  L.  799  [U.  S.  Comp.  St.  Supp.  1909, 
p.  1314]),  where  the  act  complained  of  is  the 


procuring  of  or  suffering  a  judgment  to  be  en- 
tered against  the  bankrupt  in  favor  of  any 
person,  it  is  necessary,  among  other  averments, 
to  allege  that  at  the  time  of  the  rendition  of 
the  judgment  the  judgment  debtor  was  insol- 
vent, and  that  by  suffering  said  judgment  to  be 
entered  against  him  be  intended  thereby  to  give 
a  preference,  and  tiiat  the  judgment  creditor 
bad  reasonable  cause  to  believe  that  the  judg- 
ment debtor  so  intended,  and  that  the  judg- 
ment creditors  benefiting  thereby  would  receive 
a  greater. percentage  of  their  debt  than  other 
creditors  of  the  same  class. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  U  247-281;    Dec  Dig.  |  159.*f 

2.  Bankbuptot   ((  302*)— Pbefebencbs— Ac- 
tion TO  Set  Aside— Petition. 

A  petition  drawn  under  the  provisions  of 
sections  60a  and  60b,  which  fails  by  proper 
averments  to  charge  that  the  creditor  receiv- 
ing or  benefiting  by  the  alleged  voidable  pref- 
erences at  the  time  had  reasonable  cause  to 
believe  that  it  was  intended  thereby  to  give  a 
preference,  fails  to  state  a  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  I  456;   Dec.  Dig.  {  302.*] 

3.  Bankbuptot   (8  302*)- PRErERENCEB— Ao- 
HON  to  Set  Aside— Petition. 

Section  67f  of  said  act  provides  that  levies, 
judgments,  attachments,  or  other  liens  obtain- 
ed through  legal  proceedings  against  an  in- 
solvent within  four  months  prior  to  the  filing 
of  a  bankruptcy  petition  against  him,  in  case 
he  is  adjudged  a  bankrupt,  shall  be  void,  and 
the  property  affected  shall  pass  to  the  trustee. 
Held,  that  such  section  affects  only  the  Uen 
thereby  acquired,  and  not  the  judgment  itself; 
and  hence  in  a  petition  drawn  under  said  sec- 
tion seeking  to  recover  a  voidable  preference 
it  is  necessary  to  allege  that  at  the  time  of  fil- 
ing the  bankruptcy  petition  the  lien  acquired 
through  the  legal  proceedings  was  in  effect 

[Ed.  Note. — For  other  cases,  see  Bankruptcy. 
Cent  Dig.  {  456;   Dec.  Dig.  |  302.* j 

4.  Bankbuptot   (8  160*)— Pbefebencbs— Ac- 
tion TO   RECOVEB— PI.KADINQ. 

In  a  suit  by  the  trustee  in  bankruptcy  of 
a  partnership  to  recover  a  voidable  preference 
knowingly  obtained  by  a  creditor,  as  defined  in 
the  foregoing  sections,  to  authorize  a  recovery, 
it  must  be  shown  that  the  firm  and  the  part- 
ners individually  were  also  insolvent  at  the 
time  the  judgment  waa  suffered  to  be  entered 
against  it 

[Ed.  Note.— For  other  cases,  see  Bankmptey« 
Cent  Dig.  §{  249-258;   Dec.  Dig.  i  160.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Tulsa  ,  County; 
la,  M.  Poe,  Judge. 

Action  by  Frank  M.  Rodolf,  trustee  in 
bankruptcy  of  A.  Palhoa  and  another,  doing 
business  as  Psihos  Bros.,  against  the  First 
National  Bank  of  Tulsa  and  another,  to  re- 
cover an  alleged  voidable  preference  under 
Bankr.  Act  July  1,  1898,  and  amendment 
thereto  approved  February  5,  1903.  From 
a  Judgment  for  defendants  on  demurrer  to 
the  second  amended  petition,  plaintiff  brings 
error.    AfSrmed. 

Haskell  B.  Talley,  for  plaintiff  in  error. 
Martin,  Rice  &  Lyons,  for  defendants  In  er- 
ror. 
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SHARP,  cm  Plaintlirs  amended  peti- 
tion attempted  to  fix  a  liability  and  base  a 
recovery  under  tbe  provIslonB  of  paragraph 
16,  I  1,  c.  1;  sections  60a,  60b,  c.  6,  and  sec- 
tion 67,  snbd.  t,  c.  7,  ot  "An  act  to  establish 
a  uniform  system  of  bankruptcy  througbout 
the  United  States."  Sections  60a  and  60b 
were  amended  by  section  13  of  the  Act  Feb. 
6,  1903,  32  Stat  U  790,  800  (U.  S.  Comp.  St 
Supp.  1900,  p.  1314).  Tbe  sufficiency,  then, 
of  plaintiff's  amended  petition,  must  be  test- 
ed by  the  requirements  contained  in  the 
foregoing  sections  of  tbe  bankruptcy  law  in 
force  August  6,  1907,  the  date  on  which  the 
original  complaint  in  equity  was  filed  In 
the  United  States  Court  for  the  Western  Dis- 
trict of  Indian  Territory.  Paragraph  16  of 
section  1,  c.  l,  defines  an  insolvent;  section 
60a,  a  6,  defines  what  shall  constitute  a  pref- 
erence, and  section  60b,  c.  6,  defines  a  void- 
able preference;  while  section  67f,  c.  7,  pro- 
vides for  the  nnlllflcatlon  of  all  levies,  Judg- 
ments, or  other  liens  obtained  through  legal 
proceedings  against  an  insolvent  and  for  tbe 
right  of  the  trustee  in  bankruptcy  to  receive 
the  property  of  tbe  bankrupt  discharged  from 
these  liens,  unless,  for  special  reasons  of 
benefit  to  the  bankrupt's  estate,  tlie  court 
may  order  their  preservation.  The  amended 
petition  refers  to  plaintiff  as  "tbe  trustee  of 
A.  Psihos  and  N.  Psihos,  doing  business  as 
Psihos  Bros.,  bankrupts,"  and  we  shall  there- 
fore treat  Psihos  Bros,  as  a  general  partner- 
ship. The  petition  sufficiently  charges  that 
Psihos  Bros,  were  insolvent  within  the  mean- 
ing of  paragraph  15,  f  1,  c.  1,  but  it  does  not 
show  that  the  component  members  of  the 
firm,  viz.,  A.  Psihos  and  N.  Psihos,  were  in- 
dividually insolvent  As  to  tbe  sufficiency 
of  the  petition  In  this  particular  reference 
will  later  be  made.  Counsel  for  plaintiff  in 
«rror.  In  the  epitome  of  his  argument,  con- 
tends that  under  section  60a,  it  is  not  neces- 
sary that  an  attempt  be  shown  on  the  part 
of  the  debtor  to  prefer,  in  order  that  a  pref- 
eroice  obtained  by  attachment  judgment  or 
levy  be  set  aside,  providing  such  Judgment, 
attachment  or  levy  was  obtained  within  four 
months  prior  to  the  adjudication  in  bank- 
ruptcy. Sections  60a  and  60b  state  very 
clearly  what  constitutes  a  preference  and 
what  a  voidable  preference  under  the  bank- 
ruptcy laws.  The  former  Is  d^ned  in  subdi- 
vision "a";  the  latter  in  subdivision  "b." 
Under  the  amendatory  act  a  preference  con- 
sists in  a  person  while  insolvent  and  within 
four  months  of  tbe  bankruptcy  procuring  or 
suffering  a  judgment  to  be  entered  against 
himself,  or  making  a  transfer  of  his  proper- 
ty, the  effect  of  which  will  be  to  enable  one 
creditor  to  obtain  a  greater  percentage  of 
his  debt  than  any  other  creditor  of  the  same 
class.  Such  a  preference  is  voidable  at  the 
instance  of  the  trustee,  If  tbe  person  rectir« 
Ing  it  or  to  be  benefited  thereby,  has  reason- 
able cause  to  believe  that  it  was  thereby 
intended  to  give  a  preference.  Collier  on 
Bankrouptcy  (6th  Ed.)  476.     And  unles.s  the 


person  recovering  tlie  Jndgitiait  or  to  Iw  bene- 
fited by  the  transfer  has  reasonable  cause  to 
believe  that  it  was  intended  thereby  to  give 
a  preference,  while  there  may  be  a  prefer- 
ence in  name,  it  will  not  be  in  fact  Tbe 
transfer  must  i°  short  be  voidable,  and,  in 
order  to  be  voidable,  the  person  receiving  It 
or  to  be  benefited  thereby  must  Iiave  reason- 
able cause  to  believe  that  a  preference  was 
intended;  in  other  words,  since  the  amenda- 
tory act  of  1908  a  preference  is  a  name  only, 
unless  it  may  be  avoided,  and  this  can  be 
maintained  only  when  the  pleadings  charge 
and  the  proof  shows  facts  such  as  must  ex- 
ist under  the  requirements  of  section  60b.  ▲ 
preference  is  therefore  not  necessarily  a  void- 
able preference.  Remington  on  Bankruptcy, 
par.  1277;  In  r«  Enost  et  ml.,  2  Am.  Bankr. 
Rep.  477. 

[2]  Plaintiff's  amended  petition  charges: 
"But  said  sale,  as  your  petitioner  verily  be- 
lieves, was  merely  colorable  and  with  the 
intention  of  annoying  and  injuring  the  plain- 
tiff and  of  obtaining  an  undue  preference 
over  the  other  creditors  of  the  bankrupts, 
contrary  to  the  provisions  of  the  bankruptcy 
law;  that  said  First  National  Bank  of  Tulsa 
and  said  First  National  Building  Coinpany 
of  Tulsa,  and  all  parties  claiming  through 
them  the  property  of  the  bankrupts,  bad  full 
and  complete  knowledge  of  the  falling  con- 
dition of  the  bankrupts  on  and  before  De- 
cember 23,  1906,  and  at  all  times  thereafter 
until  your  petitioners  were  declared  bankrupts 
on  February  22,  1907,  and  that  tbe  bank- 
rupts' property  was  taken  under  the  advice, 
direction,  and  orders  of  the  First  National 
Bank  of  Tulsa  and  the  First  National  Build- 
ing Company  of  Tulsa,  with  full  notice  and 
with  complete  knowledge  tliat  an  undue  and 
impropo:  advantage  was  being  taken  of  the 
bankrupts  and  of  their  creditors,  and  that 
the  bankrupts  were  at  that  time  Insolvent 
and  unable  to  pay  their  debts."  It  will  be 
observed  that  the  first  paragraph  of  the  for»' 
going  petition  of  plaintiff  states  that  it  is 
the  sale  that  was  complained  of,  not  tbe 
Judgment  procured  or  sufferM  to  be  entered 
against  tbe  bankrupts.  Tbe  latter  part  of 
the  petition  referred  to  and  quoted  charges 
that  defendants  in  error  had  ftiU  and  com- 
plete knowledge  of  the  failing  condition  of 
the  bankrupts  on  the  date  named,  and  that 
the  bankrupts'  property  was  taken  under  the 
advice,  direction,  and  orders  of  the  defend- 
ants in  error  with  full  notice  and  complete 
knowledge  that  an  undue  and  improper  ad- 
vantage was  being  taken  of  the  bankrupts 
and  of  their  creditors;  Mdd  bankrupts  be- 
ing at  the  time  insolvent  Do  these  allega- 
tions comply  with  the  provisions  of  section 
eob,  requiring  that  the  creditor  shall  have 
reasonable  cause  to  believe  that  the  act  conv- 
plained  of  was  intended  to  give  a  preference? 
Section  60a  has  nothing  to  do  with  voidable 
preferences.  If  the  preference  la  voidable. 
we  must  look  to  section  60b.  The  matter  of 
an  Intent  is  not  an  essential  ingredient  of 
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■action  eoa,  knt  to  of  Mellon  eOb,  wblch  con- 
telna  tba  prortolon  vpon  which  a  prafarenee 
amj  ba  aToMed.  Bamlngton  on  Bankmptcr. 
par.  1276  at  aaq.  Is  Lynch  t.  Bronaon,  80 
Conn.  668.  «B  Aa  688,  It  was  aald:  "Bnt 
wa  find  nothing  In  alther  60a  or  60b  to  In- 
dicate that  all  preferencaa  coming  within  tha 
daflnltlon  In  60e  muat  ba  ragarded  as  intand- 
«d  preferences,  and  mnch  to  Indicate  tba  con- 
trary. The  words  in  60b,  *rcaaonable  cansa 
to  belleTe  that  It  was  Intended  thereby  to 
glTe  a  preference,'  Indicate  that  It  was  con- 
templated that  there  might  be  preferences 
which  were  not  Intended.  Otherwise,  since 
no  one  bnt  an  insolvent  person  can  give  a 
preference,  reasonable  cause  to  believe  that 
the  debtor  was  Insolvent  could  naturally  have 
been  made  the  test  of  a  voidable  preference, 
trhe  test  of  a  preference  as  deflned  by  60a  Is 
whether  an  Insolvent  person  performed  the 
act  therein  described  within  the  prescribed 
time  and  with  the  effect  named.  Swarts  v. 
Fourth  National  Bank,  117  Fed.  1,  64  0.  O. 
A.  S87.  In  determining  whether  a  prefer- 
ence within  the  meaning  of  60a  has  been 
created,  the  intention  of  the  debtor  is  en- 
tirely Inunaterlal,  although  material  in  as- 
certaining whether  the  preference  is  voidable. 
Plrle  V.  Chicago  T.  &  T.  Co.,  182  U.  8.  488, 
21  Sup.  Ct.  906,  45.1a  Bd.  1171;  In  re  Flxen, 
102  Fed.  295,  42  0.  0.  A.  364,  60  U  R.  A 
606.  An  Insolvent  debtor  may  undoubtedly 
actually  give  what  is  a  preference  under  60a, 
without  Intending  to  do  so,  and  while  acting 
In  good  faith.  Sebring  v.  WeUington,  63  App. 
Dlv.  886,  71  N.  Y.  Snpp.  788;  Barbour  v. 
Priest,  108  U.  8.  200,  26  Ia  Ed.  478;  First 
Nat  Bank  t.  Holt,  155  Fed.  100  [84  G.  a 
A.  16].  He  may  not  know  that  he  is  Insol- 
-rent.  He  may  know  it,  and  believe  with 
good  reoaon  tbat  he  will  speedily  become 
solvent,  and  that  the  payment  which  he  Is 
making  will  give  no  advantage  to  the  person 
to  whom  It  is  made.  •  •  •  While  it  Is 
true,  since  only  an  insolvent  can  give  a  prrf- 
erence  under  section  60a,  that  reasonable 
cause  to  believe  that  a  preference  was  in- 
tended necessarily  Includes  reasonable  cause 
to  believe  that  the  debtor  was  insolvent 
On  re  Pfafflnger  [D.  C]  154  Fed.  523),  the 
converae  of  this  statement,  namely,  that  rea- 
sonable cause  to  believe  the  Insolvency  In- 
dudes  reasonable,  belief  that  the  preference 
was  Intended,  is  not  true,  for  tha  reason 
that  the  latter  phrase  includes,  not  only 
cause  to  believe  tbe  Insolvency,  but  also  that 
It  was  Intended  that  the  creditor  receiving 
the  preference  should  obtain  a  greater  per- 
centage of  his  debt  than  other  creditors.  Des 
Moines  Savings  Bank  v.  Jewelry  Co.,  123 
lows,  432,  99  N.  W.   121." 

Beasonable  cause  to  believe  that  a  debtor 
who  gives  creditors  a  preference,  as  delined 
In  section  60b,  is  insolvent.  Is  not  the  same 
thing  as  reasonable  cause  to  believe  tbat  a 
preference  was  intended.  Sparks  v.  Marsh  (D. 
C)  177  Fed.  739.  In  Hardy  v.  Gray,  144  Fed. 
822,  75  C.  a  A.  562,  it  was  said:  "We  think,  so 
far  as  the  appeals  before  us  are  concerned. 


Ote  only  expressions  of  the  Supreme  Court 
under  the  present  sUtntes  are  those  In  Plrle 
V.  Chicago  Title  &  Trust  Company,  182  tJ. 
S.  446,  447,  21  Sup.  Ct  806,  46  L.  Bd.  1171, 
already  referred  to,  which  emphatically 
declare  that  the  subdivision  of  the  statute 
of  1896,  already  quoted,  adopted  by  the  sec- 
tion of  the  act  of  1903,  involves  the  element 
that  the  'creditor  has  reaaon  to  believe  a 
preference  was  Intended,'  which  could  not 
exist,  unless.  In  fact,  a  preference  was  ac- 
tually intended  on  the  part  of  the  debtor,  or 
unless  there  existed  what  the  law  regards 
as  the  equivalent  thereof."  The  rule  thus 
announced  Is  quoted  and  followed  with  ap- 
proval by  the  Circuit  Court  of  Appeals  for 
the  First  Circuit  in  First  National  Bank  v. 
Holt,  155  Fed.  100,  84  O.  a  A.  16,  Citing  . 
numerous  cases.  In  Tumlin  ▼.  Bryan.  1U3 
Fed.  166,  81  a  a  A.  200,  21  L.  B.  A.  (N.  . 
S.)  860,  the  Circuit  Court  of  Appeals  for  . 
the  Fifth  Circuit,  speaking  through  Shelby, 
C.  J.,  after  quoting  with  approval  tbe  two 
foregoing  cases,  added:  "To  let  tbe  mere  . 
fact  of  the  bankruptcy  of  the  debtor  within 
four  months  make  tbe  transaction  involved 
voidable  would  be  to  create  uncertainty  and 
uneasiness  as  to  the  probable  result  of  every 
settlement  between  debtor  and  creditor.  Kea- 
sonable  cause  to  believe  that  a  preference 
was  intended  counot  be  held  to  be  proved 
by  circumstances  tbat  would  merely  excite 
suspicion.  And  circumstances  may  seem 
suspicious  after  the  bankruptcy  occurs  that 
would  not  appear  unusual  at  tbe  time  of 
the  occurrence,  and  would  then  have  pre- 
sented no  'reasonable  cause'  on  which  to 
found  a  belief  of  intended  preference.  Mer- 
chants and  other  business  men  constantly 
continue  to  make  payments  up  to  the  very 
eve  of  failure,  and  it  would  be.  disastrous  to 
have  them  set  aside  on  slight  proof  or  mere  . 
suspicion.  Grant  v.  National  Bank,  07  U.  . 
&  80,  24  U  Ed.  071;  Stucky  v.  Masonic  Sav-  . 
Ings  Bank,  108  D.  S.  72,  2  Sup.  Ct  210,  117 
L.  Ed.  64a"  In  SherrlU  t.  Leach,  171  1-fd. 
623,  96  C.  C.  A.  424,  in  an  opinion  participat- 
ed in  by  Lurton,  C.  J.,  now  a  member  of  tbe 
United  States  Supreme  Court  It  Is  snld: 
"Furtber,  before  an  order  can  be  ninde  fur 
the  surrender  of  the  property  transferred,  it 
must  be  found  that  not  only  was  tbe  trsiiis- 
ferrer  Insolvent  at  the  date  of  the  tnuisrur, 
but  that  the  transferee  had  reasonable  cause 
to  believe  that  It  was  intended  thereby  to 
give  a  preference.  Neither  of  these  r:icis 
was  found  by  the  referee.  Following  tliu  ui-. 
legations  of  the  petition,  he  found  tbe  one 
fact  only,  that  the  rings  'were  tnin-sforred 
by  him  to  her,  not  with  a  fraudulent  intent, 
but  with  tbe  intent  and  for  the  purpo::e  of 
preferring  her  to  his  other  creditors.'  AH 
the  rest  of  his  finding  is  a  deduction  from 
those  premises.  That  tbe  facts  omitted  nre 
Indispensable  to  a  Judgment  such  as  the 
trustee  was  seeking  has  been  held  In  pre- 
vious decisions  of  this  court  Lansing  liuiler 
Works  V.  Ryerson,  128  Fed.  701,  C3  C.  C.  A. 
253;  First  National  Bank  t.  Uolt,  155  led. 
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lOiOi,  84  C.  C.  A.  IC;  In  re  Pfafflnger  (D.  C.) 
154  Fed.  523;  Acme  Food  Co.  v.  Melrer,  153 
VeA.  74,  82  C.  O.  A.  208.  And  aee,  also,  a 
recent  decision  of  the  Circuit  Court  of  Ap- 
peals for  the  Fifth  Circuit  In  Tumlln  v. 
Bryan,  165  Fed.  166  [91  C.  O.  A.  200,  21  L. 
R.  A.  (N.  S.)  960];  Ix>Teland  on  Bankruptcy 
(3d   Ed.)  arts.  194a,  194c." 

It  Is  in.slsted  that  the  rule  announced  by 
the  Supreme  Court  In  Western  Tie  &  Tim- 
ber Company  v.  Brown,  196  U.  S.  602,  26 
Sup.  Ct.  339,  49  L.  Ed.  571,  Is  applicable,  and 
that  a  failure  on  the  part  of  the  bankrupts 
to  make  any  effort  to  set  aside  the  attach- 
ment and  judgment  amounts  to  an  Intention 
to  bring  about  the  result  that  followed. 
True,  the  court  there  said  that,  If  the  In- 
evitable result  of  the  transaction  would  hare 
been  to  create  a  preference,  then  the  law 
would  concluslrely  impute  to  the  debtor  the 
Intention  to  bring  about  the  result  neces- 
earlly  arising  from  the  nature  of  the  act 
committed,  but  we  find  no  such  allegation  in 
the  amended  petition;  besides,  the  question 
inToIved  in  Western  Tie  &  Timber  Co.  v. 
Brown  was  one  of  set-off,  and  not  of  prefer- 
ence, and  was  distinguished  in  this  regard 
by  the  court  in  Hardy  v.  Oray,  supra.  In 
Sherrlll  ▼.  Leach,  supra,  it  was  held  that, 
in  order  to  establish  that  there  was  an  un- 
lawful preference,  It  must  be  alleged  and 
proved  that  at  the  time  of  the  transfer  the 
party  making  It  was  Insolv^t;  that  the 
property  transferred  was  such  as  his  cred- 
itors had  a  right  to  have  subjected  to  their 
claims;  that  he  Intended  a  preference;  and 
that  the  transferee  has  reasonable  cause  to 
believe  that  the  transferrer  had  such  Inten- 
tion. The  fact  that  the  preference  was  ob- 
tained by  means  of  legal  proceedings  insti- 
tuted by  the  creditor,  the  debtor  remaining 
passive  and  Indifferent,  is  not  sufficient  to 
Charge  an  Intent  to  give  a  preference,  with- 
in the  intent  and  meaning  of  the  bankruptcy 
act,  as  construed  in  the  foregoing  opinions. 
Neither  does  the  amended  petition  allege 
the  requirement  of  the  statutes  by  charging 
that  the  money  or  property  received  by  de- 
fendants In  error  bad  the  effect  of  t^vlng 
them  a  greater  percentage  of  their  debts 
than  other  debtors  of  the  same  class  had  re- 
ceived. West  V.  Bank  of  Lahoma,  16  Okl. 
828,  85  Pac.  469;  Baden  v.  Bertenshaw, 
Trustee,  68  Kan.  32,  74  Pac.  639.  The  aver- 
ments in  a  pleading  mnst  be  clear  and  un- 
equivocal. Material  facts  must  be  alleged 
with  certainty.  Courts  cannot  Indulge  in- 
ferences to  supply  the  omission  to  allege  a 
material  fact  The  omitted  allegation  la  by 
the  statute  made  the  basis  of  a  substantial 
right.  The  burden  of  proof  Is  upon  the  plain- 
tiff (Levor  v.  Selter  et  al.,  69  App.  Div.  S3, 
74  N.  T.  Supp.  499;  Tumlln  v.  Bryan,  su- 
pra), and,  in  order  to  prove  the  facts  neces- 
sary to  establish  a  voidable  preference,  a 
necessary  prerequisite  is  that  proper  allega- 
tions of  fact  be  laid,  sufficient  to  bring  the 
cause    within    the   statutory    requlrementsj 


This  plaintiff  In  error  failed  to  do,'  and  the 
demurrer,  so<far  as  any  rights  nnder  either 
section  60a  or:  section  60b  may  be  concern- 
ed, was  properly  sustained. 

[3]  The  remaining  question  then  Is:  XMd 
the  petition  state  a  cause  of  action  tinder 
section  67f?  The  first  paragraph  of  the 
amended  petition  charges  that  defendants  in 
error  took  possession  of  the  goods,  etc.,  on 
or  about  December  23,  1906,  and  on  the  9th 
day  of  January,  1907,  sold  the  perishable 
goods,  and  that  the  other  property  was  os- 
tensibly sold  by  the  First  National  Bank 
of  the  First  National  Building  Company; 
that  the  leased  premises  were  taken  posses- 
sion of  In  January,  1907.  In  the  second 
paragraph  It  is  charged  that  suit  was  in- 
stituted on  December  23,  1906,  and  judgment 
rendered  therein  on  January  9,  1907;  that 
on  January  13,  1007,  the  furniture,  fixtures, 
stock,  and  all  property  other  than  perishable 
goods  were  ordered  sold  by  the  court,  the 
perishable  property  having  been  sold  on 
January  9,  1907;  and  that  on  or  about  Feb- 
ruary 22,  1907,  the  goods  first  above  men- 
tioned were  ostensibly  sold  to  the  building 
company,  while  in  the  fourth  paragraph  It 
is  alleged  that  the  defendants  in  error  claim- 
ed to  have  sold  the  property  of  the  bank- 
rupts since  the  date  of  purchase  on  or  about 
February  21,  1907.  From  these  and  other 
allegations  of  the  petition,  as  well  as  from 
the  recitals  contained  In  the  prayer  of  the 
petition.  It  Is  not  shown  that  the  property 
at  the  time  of  the  filing  of  the  petition  in 
bankruptcy  was  subject  to  any  lien  thereto- 
fore created  or  existing  at  the  time  through 
legal  proceedings.  If  the  plaintiff  relied  up- 
on this  section  of  the  statute  as  a  basis  of 
recovery,  he  should  have  charged  in  suitable 
language  such  facts  as  would  be  necessary 
to  recover  thereunder.  The  fact  that  at- 
tachments had  previously  been  levied  or 
judgments  or  other  liens  obtained  through 
legal  proceedings  within  four  mouths  prior 
to  the  filing  of  the  petition  in  bankruptcy 
does  not  of  itself  constitute  a  voidable  pref- 
erence. By  this  subdivision  of  the  section 
It  Is  the  lien  that  is  vacated,  and  not  the 
judgment  It  must  appear  that  there  was 
property  of  the  bankrupt  estate  subject  to 
an  attachment  or  Judgment  lien  which  could 
be  released  from  the  same,  or  which  could 
pass  to  the  trustee  for  the  benefit  of  the 
bankrupt  estate.  If  the  judgment  had  been 
satisfied  and  the  matter  entirely  closed  be- 
fore the  initiation  of  the  bankruptcy  pro- 
ceedings, then  the  provisions  of  section  67f 
could  have  no  application.  Qreen  v.  Monta- 
na Brewing  Company,  28  Mont  380,  72  Pac. 
751. 

In  Levor  v.  Selter  et  al.,  69  App^  Div.  33, 
74  N.  Y.  Supp.  499,  it  was  first  decided  by 
the  New  York  Supreme  Court,  Special  Term 
(Levor  v.  Selter  et  al.,  34  Misc.  Rep.  382, 
69  N.  T.  Supp.  987),  that,  where  a  judgment 
had  been  had  and  levy  made  within  foot 
mouths  of  the  filing  of  the  petition  In  bank- 
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rni>tc7  and  the  property  Bold  and  tbe  money 
or  proceeds  of  tbe  sale  turned  into  the  hands 
of  the  Judgment  creditor,  the  lien,  Judgment, 
or  levy  was  wholly  void,  and  the  creditor 
could  be  compelled  to  return  the  money  In 
a  plenary  suit  instituted  by  the  creditor  for 
that  purpose,  but  this  case  was  reversed  on 
appeal  to  the  Appellate  Division  of  the  Su- 
preme Court  of  that  state  (Levor  v.  Seiter 
et  al.,  69  App.  Div.  33,  74  N.  Y.  Supp.  499), 
where  it  was  held  that,  the  money  having 
been  paid  over  to  the  judgment  creditor  be- 
fore the  filing  of  the  petition  in  bankruptcy, 
the  case  did  not  fall  within  the  provisions 
of  section  67f  of  the  bankruptcy  act,  and 
that  the  lien  created  by  the  Judgment  and 
levy  was  not  rendered  void  by  an  adjudica- 
tion in  bankruptcy.  It  is  the  lien,  and  not 
the  transfer,  that  Is  declared  void,  by  virtue 
of  section  67f.  In  re  Bailey  (D.  C.)  144  Fed. 
214.  In  Kelson  v.  Svea  Publishing  Co.  (D. 
C.)  178  Fed.  136,  referring  to  subdivisions 
"c"  and  "f  of  section  67,  it  was  said  that 
these  sections  referred  only  to  existing  liens 
created  by  legal  proceedings,  and  are  not  ap- 
plicable to  a  case  in  which  such  a  lien  has 
become  merged  into  a  title  by  the  consum- 
mation of  an  execution  sale.  The  amended 
petition  fails  to  charge  the  existence  of  any 
form  of  lien  created  through  legal  proceed- 
ings in  effect  on  the  date  of  the  filing  of 
the  petition  in  bankruptcy,  and  therefore 
does  not  state  a  cause  of  action  coming  with- 
in the  purview  of  said  provision  of  the  stat- 
ute. 

[4]  Another  serious  question  heretofore  ad- 
verted to  is  that  of  the  failure  of  the  amend- 
ed i)etition  to  allege  that  A.  Fsihos  and  N. 
Psihos,  composing  the  Arm  of  Psihos  Bros., 
were  insolvent  as  individuals,  or  that  a  bank- 
ruptcy petition  had  been  filed  by  or  against 
them  as  individuals.  This  question  was  con- 
sidered by  the  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  in  Tunilin  v.  Bryan,  165 
Fed.  106,  91  C.  C.  A.  200,  21  L.  R.  A.  (N.  S.) 
960,  in  which  it  was  said:  "As  each  mem- 
ber of  the  partnership  is  liable  individually 
for  the  partnership  debts,  it  seems  to  follow 
that,  to  show  such  insolvency  as  to  entitle 
the  trustee  to  recover,  the  insolvency  of  the 
members  of  the  firm  should  be  proved.  If 
a  condition  exists  whereby  all  diligent  cred- 
itors may  obtain  payment  in  full,  it  seems 
useless  and  unjust  to  sustain  a  suit  against 
a  defendant  who  has  only  collected  what 
was  due  him.  It  is  true  that  a  partnership 
may  be  treated  as  an  entity  separate  from 
Its  indiHdual  members,  for  tbe  purpose  of 
Its  adjudication  as  a  bankrupt  (Bankruptcy 
Act,  *  5a ;  In  re  Meyer  et  al.,  98  Fed.  976, 
39  C.  C.  A.  acA:  In  re  Mercur,  122  Fed.  384. 
ns  C.  C.  A.  472) ;  but  in  a  suit  to  recover  a 
preference  it  is  not  only  the  insolvency  of 
an  intangible  entity,  but  the  Insolvency  of 
U»  re(*ponsil)le  component  part.*!,  that  lies  at 


the  foundation  of  the  right  to  relief.  If  the 
component  parts  of  the  firm  may  l>e  made 
to  pay  the  firm's  debts,  the  suit  lacks  reason 
and  substance,  and  it  cannot  be  held  that 
the  defendant  has  obtained  a  greater  per- 
centage of  his  debt  than  other  creditors  of 
the  same  class.  If  the  members  of  the  firm 
are  solvent,  all  creditors  may  be  paid  in  full. 
If  tbe  individual  members  of  the  partnership 
are  not  shown  to  be  insolvent  at  the  date 
of  the  payments  the  preference  Is  not  void- 
able. Vacarro  et  al.  v.  Security  Bank  of 
Memphis  et  al.,  103  Fed.  430,  43  C.  C.  A. 
279.  See,  also,  In  re  Blair  et  ai.  (D.  C.)  99 
Fed.  76;  Davis  et  al.  v.  Stevens  et  al.  (D.  C.) 
104  Fed.  235;  In  re  Forbes  et  al.  (D.  C.)  128 
Fed.  137;  In  re  Perley  &  Hays  (D.  C.)  138 
Fed.  927."  If  no  petition  in  bankruptcy  had 
been  filed  by  or  against  A.  Psihos  and  N. 
Psihos  as  individuals,  how  can  it  be  said 
that  they  are  bankrupts?  It  does  not  ap- 
pear from  tbe  petition  that  the  component 
members  of  the  firm  of  Psihos  Bros,  were 
bankrupt;  otherwise,  how  are  we  to  conclude 
that  tbe  creditors  of  Psihos  Bros,  will  not 
be  paid  in  full?  Tbe  discharge  of  Psihos 
Bros,  in  bankruptcy  would  not  discharge  the 
individual  members  of  the  firm,  unless  they 
were  individually  declared  bankrupt.  Fed- 
eral Statutes  Ann.  vol.  1,  p.  548.  This  all- 
important  allegation  does  not  appear  in  the 
petition,  imless  by  inference  it  may  he  as- 
sumed from  the  use  of  the  word  "bank- 
rupts"; but,  as  shown  by  the  context,  we  do 
not  understand  that  it  was  intended  to  allege 
that  the  partners  were  individually  insolvent 
or  ttiat  i)etItlons  in  bankruptcy  had  been 
filed  against  them  individually.  It  does  not 
follow  that,  because  a  partnership  is  insol- 
vent, the  individuals  composing  it  are  insol- 
vent, and,  if  the  partners  are  solvent,  the 
creditors  may  be  paid  in  full. 

The  amended  i)etltlon  failing  to  state  a 
cause  of  action  under  either  section  60b,  as 
amended,  or  C7f,  the  Judgment  of  the  trial 
court  should  therefore  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


BAT  V.  HARRISON  et  ai 

(Supreme  Court  of  Oljlahoma.     Feb.  6,  1912.) 

(SyUabvt  hy  the  Court.) 

1.    JunCMENT  (§  291*)— .TCDOMENT  OF  JUSTICE 

OF  THE  Peace— Filing  is  District  Court- 
Effect. 

When  a  transcript  of  a  judgment  of  a  jus- 
tice of  the  peace  lias  been  file<l  in  the  office  of 
the  clerk  of  the  diRtrict  court  under  Snyder's 
Comp.  St.  1909,  5  6044,  such  judgment  remains 
a  judgment  of  a  justice  court,  and  does  not  be- 
come a  judgment  of  the  district  court,  so  as  to 
give  that  court  power  to  inquire  into  its  va- 
lidity. 

I  Ed.   Note. — For  other  cases,   see  Judgment, 
Cent.  Dig.  «S  573-577;   Dec.  Dig.  §  291.*J 
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2.  Pbocbsb    (I   141*)— Return— Coif CLUsivE- 

NES8. 

Wben  an  officer  makes  a  false  return  of 
personal  service  on  which  judgment  is  render- 
ed, when  in  fact  there  has  been  no  service  at 
all,  such  return  is  not  conclusive  evidence 
against  the  fact. 

(Ed.  Note. — For  other  cases,  see  Process, 
Cent.  Dig.  H  189-192;    Dec.  Dig.  {  141.*] 

3.  Appkal  and  Errob   (§  1050*)— Review— 
Harmless  Error — AouiasioN  or  Evidence. 

When  the  testimony  upon  a  given  point  is 
all  harmonious,  a  cause  will  not  be  reversed 
because  some  of  the  evidence  thus  offered  may 
have  been  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4153;    Dec.  Dig.  §  1050.*1 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Superior  Court,  I^gan  County; 
J.  M.  Sandlln,  Judge. 

Action  by  T.  H.  Ray  against  R.  B.  Har- 
rison and  another.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.     Affirmed. 

Grant  Stanley,  for  plaintiff  in  error.  E. 
N.  Perkins  and  Jolin  Adams,  for  defendants 
in  error. 

AMES,  C.  This  was  an  action  by  the 
plaintiff  to  recover  the  possession  of  real  es- 
tate. He  based  his  title  upon  a  sherifTs 
deed.  The  claim  of  the  defendants  was  that 
the  Judgment  on  which  execution  was  levied, 
pursuant  to  which  the  plaintiff  bought,  was 
void,  because  the  defendant  was  not  served, 
and  was  a  nonresident  of  the  territory  at 
the  time  the  Judgment  was  rendered.  On 
February  28,  1901,  Henry  Bowser,  one  of 
the  defendants,  and  one  A.  P.  Moore,  ex- 
ecuted a  note  to  Ray  and  Lawyer  for  $8, 
bearing  interest  at  12  per  cent.,  and  carry- 
ing $15  attorney's  fee.  Judgment  was  ren- 
dered on  this  note  in  1903  by  a  Justice  of 
the  peace  of  Logan  county,  Okl.  T.  The 
constable  who  served  the  summons  In  that 
case  made  a  return  showing  personal  serv- 
ice on  both  Henry  Bowser  and  A.  P.  Moore. 
After  this  Judgment  was  rendered,  a  tran- 
script was  filed  in  the  district  court,  pursu- 
ant to  section  6044  of  Snyder's  Statutes. 
Thereafter  execution  was  issued,  levied  on 
the  land  of  Bowser,  and  the  proi>erty  sold 
to  Ray  and  Lawyer,  the  plaintiffs;  Lawyer 
subsequently  conveying  his  interest  to  the 
plaintiff  In  this  case.  The  district  court 
confirmed  this  sale  in  May,  1905.  A  motion 
was  filed  by  Bowser  to  set  aside  this  Judg- 
ment, and  overruled  in  February,  1907.  In 
1908  the  plaintiff  in  this  case  brought  an  ac- 
tion against  the  defendants  for  the  recovery 
of  this  land,  and  the  defense  was  that  this 
Judgment  rendered  by  the  Justice  of  the 
peace  was  void  because  there  was  no  serv- 
ice of  any  kind  upon  the  defendants. 

There  are  three  errors  urged  upon  our  at- 
tention, all  of  which  relate  to  the  admission 
of  evidence.  The  first  is  that  the  court 
erred  in  permitting  any  evidence  contradict- 
ing  the  validity   of   the  Judgment,   because 


the  ruling  of  the  district  court,  on  a  mo- 
tion to  vacate,  was  res  adjudicata.  The  sec- 
ond Is  that  the  court  erred  in  permitting 
the  constable  who  made  the  return  in  the 
district  court  to  testify  in  contradiction  of 
his  own  return.  The  tliird  is  that  the  court 
erred  in  permitting  any  testimony  attack- 
ing the  return. 

[1]  We  do  not  think  the  ruling  of  the 
district  court  on  the  motion  to  vacate  the 
Judgment  was  res  adjudicata.  Section  0044 
of  Snyder's  Statutes  is  as  follows:  "In  all 
cases  In  which  a  Judgment  stiall  be  rendered 
by  a  Justice  of  the  peace,  the  party  in  whose 
favor  the  Judgment  shall  be  rendered  may 
file  a  transcript  of  such  Judgment  in  the 
office  of  the  clerk  of  the  district  court  of 
the  county  In  which  the  Judgment  was  ren- 
dered; and  thereupon  the  clerk  shall,  on  the 
day  on  which  the  same  shall  be  filed,  enter 
the  case  on  the  appearance  docket,  togeth- 
er with  the  amount  of  the  judgment  and 
time  of  filing  tl>e  transcript;  and  stiall  also 
enter  the  same  on  the  Judgment  docket,  as 
In  case  of  a  Judgment  rendered  in  the  court 
of  which  he  is  clerk."  This,  in  connection 
with  the  succeeding  sections,  was  Intended 
to  make  such  a  Judgment  a  Hen  upon  the 
real  estate  of  the  judgment  debtor,  and  to 
provide  a  means  of  sale  out  of  the  office  of 
the  clerk  of  the  court  of  record,  but  was 
not  Intended  to  transfer  the  Judgment  to  the 
district  court  for  purposes  of  review.  In 
Lindgren  v.  Gates,  26  Kan.  135,  the  syllabus 
Is  as  follows:  "Where  a  judgment  rendered 
before  a  Justice  of  the  peace  has  become  dor- 
mant, such  Judgment  cannot  be  revived  in 
the  district  court  upon  a  transcript  thereof 
filed  with  the  clerk  of  the  court."  In  Hlnman 
V.  Missouri,  K.  &  T.  Ry.  Co.,  83  Kan.  35, 
110  Pac.  102,  it  is  said:  "In  this  state  the 
only  effect  of  filing  in  the  district  court  a 
transcript  of  a  Judgment  rendered  by  a  Jus- 
tice of  the  peace  is  to  obtain  a  lien  upon 
real  estate,  and  the  right  to  an  execution 
from  the  district  court.  Lindgren  v.  Gates, 
26  Kan.  ia~>.  1.37.  'All  that  is  gained  by 
transferring  is  additional  means  of  enforcing 
payment.'  T^epow  v.  Buse,  10  Kan.  170, 
177.  This  being  true,  the  proceedings  and 
Judgment  relied  on  are  those  of  a  justice  of 
the  i)eace,  and  not  those  of  a  circuit  court 
having  general  Jurisdiction."  Rahm  v.  So- 
per,  28  Kan.  520,  is  relied  on  by  the  plain- 
tiff as  establishing  a  contrary  rule;  and  Is- 
rael V.  Nichols.  Sherpard  &  Co.,  37  Kan. 
08,  14  Pac.  438,  and  Honce  v.  Schram.  73 
Kan.  368,  85  Pac.  5.S5,  which  follow  it,  might 
also  be  cited.  But  the  point  decided  In  that 
case  was  that  a  justice  did  not  have  Juris- 
diction to  issue  process  on  the  Judgment 
after  an  abstract  bad  been  docketed  In  the 
district  court,  and  In  view  of  Lindgren  v. 
Gates,  supra,  decided  shortly  prior  to  Rahm 
v.  Soper.  we  do  not  think  It  was  the  inten- 
tion of  that  court  to  hold  tliat,  when  such 
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an  abstract  -  had  been  filed,  tbe  Judgment 
thereby  became  a  Jndgment  of  the  district 
court  for  all  purposes. 

We  therefore  assume  that  tbe  district 
court  overruled  the  motion  to  Ta«ate  this 
judgment  on  tbe  ground  that  It  was  not  A 
Jnd^ueut  of  .the  district  court,  and  there- 
fore that  It  bad  no  Jurisdiction  to  set  It 
aside.  This  conclusion  finds  additional  sup- 
port from  the  present  state  of  out  statutes. 
The  section  referred  to,  permitting  abstracts 
of  Justices  of  tbe  peace  to  be  filed  in  the  of- 
fice of  the  clerk  of  the  district  court,  is  still 
in  effect,  while'  under  the  present  practice 
appeals  from  the  Justice  courts  lie  to  the 
county  court,  and  there  is  no  manner  pro- 
vided by  which  the  district  court  can  re- 
view Justice  decisions.  Atchison,  T.  A  S. 
P.  Ry.  Co.  V.  McFarland,  120  Pac.  559  (not 
yet  officially  r^x^'ted).  If  this  section 
should  be  given  tbe  effect  contended  for  by 
the  plaintiff,  the  result  would  be  Inconsist- 
ent with  the  present  policy  of  our  statutes. 
The  conclusion  we  have  rjeacbed  Is  also  la 
harmony  with  tbe  decisions  of  other  states 
construing  similar  statutes.  Crosby  v.  Far- 
mer, 39  MUm.  305,.  40  N.  W.  71;  McCunn  v. 
Barnett,  2  E.  D.  Sjiultb  (N.  Y.)  521;  Martin 
V.  City  of  New  York,  20  How.  Prac.  86;  Id., 
11  Abb.  Prac.  295;  Morton  v.  RIppy,  84  >'. 
C.  611;  Llttster  v.  Llttster,  151  Pa.  474,  25 
Atl.  117;.  Mabbett  v.  Vlck,  53  Wis.  158,  10 
N.  W.  84. 

[2]  It  i^  next  argued  that  the  court  erred 
In  permitting  any  testimony  outside  the  rec- 
ord attacking  the  return  of  the  constable. 
The  evidence  showed  that  at  the  time  of 
the  alleged  return  Moore,  one  of  tbe  defend- 
ants In  tbe  Justice  court,  was  dead,  and 
Bowser,  the  other  one,  was  a  resident  of 
the  Indian  Territory,  and  was  not  in  tbe 
territory  of  Oklahoma.  There  was  no  con- 
flict In  tbe  testimony  on  this  point,  and  tbe 
constable  himself  testified  In  harmony  with 
the  other  witnesses.  It  is  argued,  however, 
that  as  tbe  constable's  return  showed  per- 
sonal service  on  both  these  defendants,  one 
of  whom  was  dead,  and  tbe  other  a  non- 
resident of  tbe  territory,  that  that  return 
must  be  taken  as' conclusive  evidence  of  the 
facts  stated,  and  a  number  of  cases  support 
this  rule.  Goddard  v.  Harbour,  56  Kan.  744, 
44  Pac.  1055,  54  Am.  St.  Rep.  608,  and  other 
cases  therein  cited.  We  do  not,  however, 
perceive  tbe  Justice  of  this  rule.  It  Is  fun- 
damental that  a  Judgment  rendered  without 
notice  1.S  void,  and  to  make  an  officer's  re- 
turn, which  is  false,  conclusive  evidence 
against  tbe  truth,  is  not  in  harmony  with 
reason  or  Justice,  and  we  think  tbe  bet- 
ter rule  is  that  while  such  a  return  is 
prima  facie  evidence  of  its  truthfulness, 
and  while  it  requires  clear  and  convincing 
proof  to  set  it  aside,  it  is  the  duty  of  tbe 
court,  when  evidence  meets  this  test,  to  act 
upon  it.  and  not  |)ermit  an  established  false- 


hood to  stand  as  true.  Southern  Pine  Lum- 
ber Company  v.  Ward,  16  Okl.  131,  85  Pac. 
459;  Qnarles  v.  Hiern,  70  Miss.  891,  14 
South.  23;  Duncan  v.  Gerdlne,.  59  Miss.  550; 
Watson  V.  Watson,  6  Conn.  334;  Dunklin  v. 
Wilson,  64  Ala.  162;  Dozier  v.  Lamb,  56 
Ga.  461;  Du  Bois  v.  Clark,  12  Colo.  App.. 
220,  55  Pac.  750;  Kochman  v.  O'Neill,  102 
ni.  App.  475,  decree  affirmed  202  111.  110, 
66  N.  E.  1047;  Buck  v.  Hawley,.  129  Iowa, 
406,  105  N.  W.  iS88;  CampbeU  Printing  Press 
&  Manufacturing  Co.  v.  Marder,  SO  Neb.  283, 
69  N.  W.  774,  61  Am.  St.  Rep.  573.  The 
reason  for  the  rule  we  adopt' is  well  stated 
in  2  Wlgmore  on  Evidence,  art.  1348,  p. 
1639,  as  follows:  "To  forego  investigation 
into  tbe  existence  of  a  fact  because  a  cer- 
tain officer  not  having  Judicial  powers  or  op- 
portunities of  investigation  has  declared  it 
to  exist  or  not  to  exist  and  to  accept  his 
statement  as  conclusive  and  Indisputable  is 
In  effect  to  refuse  to  exercise,  as  regards 
that  specific  fact,  that  function  of  the  in- 
vestigation and  final  determination  of  dis- 
putes which  is  the  peculiar  attribute  of  the 
Judiciary  as  distinguished  from  tbe  -execu- 
tive and  tbe  legislative." 

[3]  With  reference  to  tbe  proposition  urg- 
ed upon  us,  that  it  was  ertor  to  permit  th^ 
constable  to  testify  in  impeaching  bis  own 
return,  it  Is  sufficient  to  say  that  his  tes- 
timony was  in  harmony  with  all  the  other 
testimony,  and  merely  cumulative,  and  that, 
even  if  It  were  inadmissible,  it  would  not  be 
of  such  a  prejudicial  nature  as  to  entitle  tbe 
plaintiff  to  a  reversal,  and  therefore  it  is 
unnecessary  for  us  to  pass  upon  this  point, 
although  Wlgmore  lays  down  tbe  rule  that 
such  evidence  is  admissible.  1  Wlgmore  on 
Evidence,  art.  530. 

Finding  no  error  in-  tbe  record,  we  think 
the  Judgment  of  tbe  trial  court  should  be 
affirmed. 

PER  CURIAM.    Adopted  In  whole. 


KIRKBRIDE  DRILLING  &  OIL  CO.  v. 

SATTBRLEE. 

(Supreme  Court  of  Oklahoma.    Feb.  6,  1912.) 

(Syllahus  ly  the  Court.) 

1»  Chattel  Mortgages  (§  250*)— Foreclo- 
sure —  Maturity  —  Provision  fob  Exten- 
sion. 

A  provision  in  a  chattel  mortgage  "that  in 
case  default  be  made  in  the  pa:rment  of  said 
notes,  or  either  of  them  at  maturity,  unless  the 
company  (mortgagor)  requests  an  extension  o£ 
time  of  payment  thereof,  and  John  A,  Connelly 
(mediator  agreed  upon  by  both  parties)  »  »  • 
determines  that  an  extension  of  the  time  of 
payment  shall  be  granted  by  the  mortgagee," 
etc.,  means  that  the  mortgagor  shall  first  make 
request  to  the  mortgagee  for  an  extension  of 
time  of  payment,  and,  in  case  of  refusal  to 
grant  the  same,  the  question  of  whether  or  not 
an  extension  shall  be  allowed  shall  then  be  de- 
termined by  Connelly,  the  mediator;    Connelly 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dee.  Dig.  &  Am.  Dig.  Key  No.  Serlea  &  Rep'r  Indexes 


Digitized  by 


Google 


636 


121  PACIFIC  REPORTEB 


(OkL 


at  no  time  having  power  to  grant  an  extension, 
bat  simply  to  determine  wliether  or  not  an  ex- 
tension stiould  be  granted,  tlie  right  to  grant 
the  extension  being  in  the  mortgagee,  to  whom 
application  should  first  be  made. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Dec.  Dig.  {  250.*] 

2.  Evidence  (§  3»5*)— Pabol  Evidence  Af- 
rECTiNG  Writings— Chattel  Mortgages. 
The  trial  court  committed  no  error  in  re- 
fusing to  permit  the  introduction  of  parol  evi- 
dence to  show  what  the  intentions  of  the 
parties  were  at  the  time  said  mortgage  was  exe- 
cuted, the  terms  of  the  same  not  being  ambig- 
uous, obscure,  or  indefinite,  and  the  intent  be- 
ing ascertainable  from  the  language  used. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  |{  1746-1753;   Dec.  Dig.  |  395.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Superior  Court,  Muskogee  Coun- 
ty; Farrar  L.  McCain,  Judge. 

Action  by  D.  C.  Satterlee  against  the  Klrk- 
brlde  Drilling  &  Oil  Company  to  foreclose  a 
chattel  mortgage.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

B.  B.  Wheeler  and  Samuel  V.  O'Hare,  for 
plaintiff  in  error.  Hutcbings  &  German,  for 
defendant  in  error. 

ROBERTSON,  C.  Plaintiff  in  error  by  this 
appeal  presents  but  one  question  to  this  conrt 
for  consideration.  It  is  charged  by  specifi- 
cation No.  2  of  the  assignment  of  errors  that 
the  court  erred  In  rejecting  certain  testimony 
offered  for  the  purpose  of  showing  that  an 
extension  of  time  had  been  granted  plaintiff 
In  error  by  John  A.  Connelly,  the  mediator, 
named  in  the  chattel  mortgage.  It  appears 
from  the  record  that  the  debt  secured  by  the 
chattel  mortgage  was  in  the  sum  of  $2,200 
and  interest,  evidenced  by  15  promissory 
notes,  the  first  one  due  August  5,  1909,  and 
one  each  month  thereafter,  and  by  the  terms 
of  the  mortgage  a  failure  to  pay  any  note 
when  due  matured  all  of  them.  None  of  the 
notes  were  paid  on  November  15,  1909,  the 
date  the  suit  in  foreclosure  was  filed.  The 
answer  of  the  plaintiff  in  error  to  the  peti- 
tion of  the  defendant  in  error  as  filed  In  the 
court  below,  contained  the  following  allega- 
tion: "Further  answering,  defendant  states 
that  the  plaintiff  herein  Is  an  employ^  of 
the  said  W.  II.  Johnson;  that  said  plaintiff 
knew  the  conditions  under  which  said  notes 
were  given  and  said  mortgage  executed; 
that  said  mortgage  provides  that  the  time  of 
payment  of  said  notes  or  either  of  them,  se- 
cured thereby,  may  be  extended  upon  the 
reiiuest  of  the  defendant  for  an  extension  of 
time,  and  the  determination  by  John  A.  Con- 
nelly that  such  an  extension  of  time  shall 
be  granted.  Defendant,  further  answering, 
states  that  it  has  re<|Uosted  such  an  exten- 
sion of  time,  as  provided  in  said  mortgage, 
and  that  said  John  A.  Connelly  has  granted 
such  an  extension,  and  therefore  defendant 
denies  tliat  said  mortgage  is  subject  to  fore- 
closure at  this  time." 


[1]  The  chattel  mortgage  contained  the 
following  provision,  to  wit:  "And  it  is  ex- 
pressly agreed  by  the  parties  hereto  that  in 
case  default  be  made  in  the  payment  of  said 
notes  or  either  of  them  at  maturity,  unless 
the  company  requests  an  extension  of  the 
time  of  payment  thereof,  and  John  A.  Con- 
nelly, or  in  case  of  his  absence  or  inability 
to  act,  David  F.  Connelly,  or  Henry  Connel- 
ly, determines  that  an  extension  of  the  time 
of  payment  shall  be  granted  by  the  mort- 
gagees," etc.  The  plaintiff  in  error  contends 
that  the  above  stipulation  in  the  chattel 
mortgage  means  that  Jolm  A.  Connelly,  the 
mediator,  could  grant  an  extension  of  time 
for  the  payment  of  the  various  installments 
due,  without  any  application  having  been 
made  therefor  by  the  mortgagor  to  the 
mortgagee,  and  that  he  had,  in  fact,  granted 
an  extension  of  time,  and  that  by  reason  of 
such  extension  the  notes  sued  on  were  not 
due  at  the  time  the  action  was  begun,  and 
at  the  trial  plaintiff  in  error  attempted  to 
show  that  such  was  the  intent  of  the  parties 
when  the  chattel  mortgage  was  executed, 

[2]  It  is  also  contended  by  plaintiff  in  et^ 
ror  that  the  provision  of  the  ctiattel  mort- 
gage herelnl)efore  cited  Is  ambiguous,  indefi- 
nite, and  obscure,  and  that  it  is  impossible 
to  gather  the  real  intent  of  the  parties  from 
the  language,  but  tliat  parol  evidence  should 
have  been  admitted  by  the  court  to  exempli- 
fy and  make  plain  the  real  intent  of  the 
parties  at  the  time  the  chattel  mortgage  was 
executed.  The  court,  however,  took  the  op- 
posite view,  and  held  that  the  provision  of 
the  mortgage  hereinabove  quoted  was  not 
ambiguous,  indefinite,  or  obscure,  and  that 
the  mediator  had  no  right  to  extend  the  time 
of  payment  of  said  notes,  except  on  request 
of  the  mortgagor,  after  the  refusal  of  the 
mortgagee  to  so  extend  the  time.  We  are 
inclined  to  agree  with  the  view  taken  by  the 
trial  court.  We  think  the  provision  as  above 
given  meant  that,  if  said  notes  or  any  of 
them  were  not  paid  at  maturity,  no  fore- 
closure should  be  had,  if  the  mortgagor 
should  request  of  the  mortgagee  or  holder 
of  said  notes  that  an  extension  of  the  time 
of  payment  t>e  given  it,  and  that  in  case 
such  request  was  made  upon  the  mortgagee, 
and  he  refuse  to  grant  such  extension,  that 
the  matter  should  then  be  referred  to  John 
A.  Connelly,  who  had  power,  under  the  pro- 
visions of  the  cliattel  mortgage,  to  determine 
whether  or  not  such  request  should  be  grant- 
e<l,  and,  in  case  the  question  was  resolved  in 
favor  of  the  mortgagor  for  an  extension,  that 
the  mortgagee  would  be  hound  by  Connelly's 
decision,  but,  if  Connelly  refused  to  grant 
the  additional  time,  then  the  mortgagor 
would  be  bound.  The  primary  purpose  of 
having  a  mediator,  as  we  understand  it,  was 
to  settle  any  dispute  or  difference  that  might 
arise  l)etweeu  the  mortgagor  and  the  niort- 
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gagee  on  this  particular  subject;  and,  In 
case  there  was  no  disagreement  between 
them,  tben  there  would  be  no  duty  for  the 
mediator  to  perform.  The  record  fftUs  to 
disclose  any  application  by  the  mortgagor  to 
the  mortgagee  for  an  octension  of  time  for 
the  payment  of  the  past-due  notes.  It  Is 
shown,  however,  that  an  application  was 
made  by  the  mortgagor  to  Connelly,  and  he 
said  that  the  mortgagee  would  not  object  to 
an  extension.  This  conversation  seems  to 
have  been  made  several  days  before  the  suit 
was  filed,  while  the  record  farther  shows 
that,  after  the  suit  was  filed,  Mr.  1.  B.  Klrk- 
luride,  of  the  plaintiff  in  error  company, 
made  a  reqnest  on  Connelly  to  grant  a  six 
months'  extension.  The  record  fails  to  show 
that  this  last  request  made  by  Klrkbride  of 
Connelly  was  ever  made  known  to  W.  H. 
Johnson,  the  original  payee,  or  to  B.  Ia  Love, 
his  representative,  or  to  this  def^idant  in 
error,  the  owner  and  holder  of  the  notes,  and 
they  never  knew  of  these  requests  so  far  as 
the  record  shows,  until  they  beard  them 
when  the  testimony  was  offered  on  the  wit- 
ness stand  at  the  trial.  This  certainly  was 
not  snch  a  request  as  was  provided  for  by 
the  terms  of  the  mortgage.  It  Is  clear  that 
no  request  for  an  extension  of  time  had  ever 
been  made  upon  the  holder  of  the  notes  sued 
on,  and  the  defendant  in  error  does  not  con- 
tend that  there  was,  but  relies  solely  upon 
the  provision  of  the  mortgage  quoted  as  be- 
ing ambiguous.  We  are  further  confirmed 
in  this  belief  by  an  examination  of  the  lan- 
guage used  in  the  mortgRge,  that  "an  exten- 
sion of  the  time  of  the  same  shall  be  granted 
by  the  mortgagee,"  etc.  As  Is  well  said  by 
counsel  for  defendant  in  error:  "Even  if 
the  defendant  had  established  beyond  possi- 
ble controversy  that  John  A.  Connelly  had 
extended  the  time  of  payment,  it  would  not 
Iiave  been  a  good  defense  to  the  suit,  be- 
cause the  mortgagee,  and  no  other  person, 
had  authority  In  this  respect.  Even  If  there 
should  be  all  sorts  of  ambiguity,  uncertainty, 
and  doubt,  about  the  proposition,  as  to  the 
person  upon  whom  the  request  should  be 
made,  there  is  not  a  possibility  of  doubt  as 
to  who  had  the  power  to  grant  the  extension. 
No  person  whatsoever  had  such  authority 
save  and  except  the  mortgagee.  *  •  • 
Connelly,  in  case  of  proper  request,  was  to 
decide  whether  or  not  the  mortgagee  should 
grant  the  extension,  and  that  was  his  sole 
authority."  If  Connelly  decided  that  an  ex- 
tension should  be  granted,  then  It  became 
the  duty  of  the  mortgagee  to  grant  the  same. 
Connelly  only  decided  the  question  as  to 
whether  or  not  the  mortgagee  should  grant 
the  same.  It  would  be  unfair  In  the  extreme 
to  say  that  Connelly  had  the  sole  power  to 
grant  an  extension  without  consulting  the 
holder  of  the  notes.  As  the  record  fairly 
discloses,   the  alleged  extension   was   grant- 


ed five  days  after  the  suit  was  filed,  three 
notes  being  then  past  due,  and,  under  the 
terms  of  the  mortgage,  a  default  in  the  pay- 
ment of  one  made  all  due  and  payable.  Cer- 
tainly the  mortgagee  would  not  go  to  the 
trouble  and  expense  of  a  suit,  unless  the 
notes  were  due,  and  he  would  have  no  way 
of  ascertaining  that  fact,  if  the  mortgagor 
could  obtain  an  extension  of  time  from  the 
mediator,  without  consulting,  or  giving  no- 
tice to  the  mortgagee.  Under  the  provisions 
of  this  clause  of  the  mortgage,  it  was  the 
duty  of  the  mortgagor  to  first  make  applica- 
tion for  an  extension  of  time  to  the  mort- 
gagee, and,  on  refusal  of  the  mortgagee  to 
grant  the  extension,  then  to  the  mediator, 
who  thereupon  became  clothed  with  authori- 
ty, for  the  first  time,  to  grant  such  exten- 
sion. 

We  think  the  learned  Judge  who  tried  this 
cause  below  placed  the  proper  construction 
on  the  clause  of  the  mortgage  complained  of, 
and  in  so  doing  no  error  was  committed  by 
the  exclusion  of  the  testimony  offered  by 
plaintiff  in  error.  For  the  foregoing  reasons 
the  Judgment  of  the  superior  court  of  Musk- 
ogee county  should  be  affirmed. 

PER  CURIAM.    Adopted  to  whole. 


DAVIS  V.  WILLIAMS. 
(Supreme  Court  of  Oklahoma.    Feb.  6,  1912.) 

(Syllaius  b]/  the  Court.) 

1.  Appeal  and  Brbob  (|  757*)— Bbiefb — 
Failure  of  Plaintiff  in  Ebbob  to  File 
Abstbact— Affibmance. 

The  plaintiff  in  error  having  failed  to  com- 
ply with  rule  25  of  this  court  (20  Okl.  xii,  95 
Pac.  viii),  which  provides  that  "the  brief  of 
the  plaintiff  in  error  in  all  cases,  except  felo- 
nies, shall  contain  an  abstract  or  abridgment 
of  the  transcript  setting  forth  the  material 
parts  of  the  pleadings,  proceedings,  facts  and 
documents  upon  which  he  relies,  together  with 
such  other  statements  from  the  record  as  are 
necessary  to  a  full  understanding  of  the  ques- 
tion presented  to  this  court  for  decision,  so 
that  no  examination  of  the  record  itself  need 
be  made  in  this  court,"  but  the  defendant  in 
error  in  his  brief  having  made  a  counter  ab- 
stract, no  reply  being  made  thereto  by  the 
plaintiff  in  error,  under  the  abstract  as  made 
by  the  defendant  in  error,  no  error  being  shown, 
the  judgment  of  the  lower  court  will  be  af- 
firmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  %  3092;   Dec.  Dig.  |  757.»] 

2.  Appeal  and  Ehbob  (§  1001*)— Review- 
Sufficiency  OF  Evidence. 

Where  a  question  of  fact  is  submitted  to 
a  jury  upon  issues  joined  by  the  pleadings,  and 
there  is  evidence  reasonalily  tending  to  support 
the  verdict,  the  same  will  not  be  disturbed  in 
this  court  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  %%  3922,  302S-a9:i4 ;  Dec. 
Dig.  §  1001.*] 

Comuiissloner.s'  Opinion,  DIvh?Ion  No.  1. 
Error  from  District  Court,  Comanche  Coun- 
ty;   J.  T.  Johnson,  Judge. 
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Action  by  D.  H.  Williams  against  P.  D. 
Davis  for  damages-  and  other  relief.  Judg- 
ment for  plaintiff.  .  Defendant  brings  error. 
Affirmed. 

Defendant  in  error,  plaintiff  below,  pray- 
ed for  damages  against  plaintiff  in  error, 
defendant  below,  in  the  suin  of  $2,000,  and 
further  sought  the  cancellation  of  a  note  for 
$7T5,  which  bad  been  given  as  part  of  the 
consideration  of  the  sale  of  slodx  in  a  mer- 
cantile company  to  defendant  In  error.  The 
plaintiff  in  error  answered  by  general  de- 
nial, and,  in  addition,  alleged  that  he  had 
made  the  sale  In  good  faith  and  without 
fraud.  On  September  3,  1907,  plaintiff  in 
error  commenced  suit  on  the  above-mention- 
ed note  against  defendant  in  error,  both  cas- 
es being  filed  in  the  district  court  of  Co- 
manche county.  The  two  cases  were  consol- 
idated and  tried  before  a  Jury  on  March 
20,  1909.  The  trial  resulted  in  a  verdict  for 
the  defendant  in  error  for  damages  in  the 
sum  of  $1  after  allowing  the  off-setting  of 
the  note.  Judgment  was  entered  on  the  ver- 
dict, motion  for  new  trial  was  filed,  over- 
ruled, and  plaintiff  In  error  prosecutes  this 
appeal  to  reverse  the  said  Judgment. 

W.  C.  Henderson,  for  plaintiff  In  error. 
Chas.  Mltscbrlch,  for  defendant  in  error. 

ROBERTSON,  C.  (after  stating  the  facts 
as  above).  Counsel  for  plaintiff  in  error  treats 
assignments  of  error,  numbered  1,  2,  3,  4, 
13,  and  14,  in  the  following  language,  to  wit: 
"The  market  value  of  the  stock  when  sold 
was  100  cents  on  the  dollar.  The  testimony 
of  Ross  and  Sultan,  case-made,  pages  94  and 
170.  This  was  not  contradicted."  Neither 
argument  of  counsel  nor  citation  of  authori- 
ties are  presented  in  support  of  these  vari- 
ous assignments  error,  and  hence  a  consid- 
eration of  the  same  will  be  deemed  to  have 
been  waived  by  plaintiff  in  error.  Specifica- 
tion of  error  No.  5  challenges  the  correct- 
ness of  Instructions  numbered  4,  5,  and  6,  as 
given  by  the  court  to  the  Jury.  Only  a  bare 
objection  to  them  has  been  made,  and  this 
without  argument  of  counsel  or  citation  of 
authority,  in  support  of  the  objection.  We 
do  not  know  the  grounds  of  the  objections 
urged  against  these  instructions.  They  ap- 
pear to  state  fairly  and  correctly  the  law 
ai>pllcable  to  the  Issues  involved.  If  we  but 
knew  the  theory  of  counsel  upon  which  tlie 
objections  were  raised,  we  might  l)e  able  to 
see  the  vice  of  these  Instructions,  If  any 
there  was;  but  inasmuch  as  no  light  is  of- 
fered by  the  brief  submitted,  the  assignments 
will  therefore  also  be  deemed  to  have  been 
waived  and  will  receive  no  further  consld- 
«ratlon  at  our  hands.  So,  too,  does  counsel 
treat  all  the  other  assignments  of  error  rais- 
«d  in  his  brief. 

[1]  There  is  an  utter  failure  to  comply 
with  rule  25  of  this  court  (20  Okl.  xll,  9.5 
Pac.  vlli),  which  provides  that:  "The  brief 
of  plaintiff   In   error   shall   contain   an   ab- 


stract of  abridgment  of  the  transcript  setting  - 
forth  the  material  parts  of  the  pleadings, 
proceedings,  facts  and  documents  upon  which 
he  relies,  together  with  such-  other  state- 
ments from  the  record  as  are  necessary  to 
a  fall  understanding  of  the  questions  pre- 
sented to  this  court  for  decision,  bo  that  no 
examination  of  the  record  Itself  need  be 
made  in  this  court,"  etc.  In  Arnold  v.  Idi- 
ker,  119  Pac.  12S,  Mr.  Justice  WUliams,  Id 
speaking  of  the  failure  of  counsel  to  properly 
observe  the  rules  of  this  court  in  briefing 
their  cases,  says:  "The  brief  of  the  plaintiff 
in  error  wholly  fails  to  comply  with  this 
rule  (Rule  25,  20  Okl.  xU  [95  Pac.  viU]). 
Counsel  for  defendant  in  error  does  not 
make  any  obJecUons  to  such  deficiency  or  Inr 
complet^iess,  but  sets  out  In  his  brief  a 
counter  abstract  Under  the  facts  as  stated 
in  the  counter  abstract,  the  instructions  re- 
quested by  the  plaintiff  in  error  presenting 
Iii»  theory  of  the  case  was  properly  refused 
on  the  grounds  that  there  was  no  evidence 
upon  which  to  predicate  It.  Wherever  the 
plaintiff  in  error  fails  to  comply  with  the 
foregoing  rule,  and  the  defendant  in  error 
makes  a  counter  abstract,  which  is  not  re- 
plied to  by  the  plaintiff  in  error,  and  un- 
der such  abstract  as  made  by  the  defendant 
in  error,  no  prejudicial  error  is  shown,  the 
presumption  being  in  favor  of  the  trial  court, 
the  same  will  be  affirmed."  However  and 
notwithstanding  this  failure  to  properly  pre- 
sent the.  allegations  of  error,  we  have  read 
with  care  the  entire  record,  and  from  it 
learn  that  the  only  real  question  involved 
in  this  appeal  is:  "Was  Williams,  the  de- 
fendant in  error,  by  reason  of  the  false  and 
fraudulent  representations  made  by  plaintiff 
in  error,  which  were  believed  and  relied 
upon  by  W^iUlams,  induced  thereby  to  pur- 
chase the  stock  of  the  Ross  Mercantile  Com- 
pany?" 

[2]  The  amended  petition  fairly  states  a 
cause  of  action  against  the  defendants  for 
fraud  and  deceit,  which  allegations  were  de- 
nied by  the  defendant  in  his  answer,  and 
upon  the  issues  thus  formed  evidence  was 
introduced  by  both  parties,  the  cause  was 
submitted  to  the  jury  by  the  trial  court, 
under  proper  and  fair  instructions,  and  the 
Jury  by  its  general  verdict  decided  all  ques- 
tions of  fact  ill  favor  of  the  plaintiff  and 
against  the  defendant,  and  following  the 
well-established  rule  of  this  court  that, 
where  controverted  questions  of  fact  are 
submitted  to  the  Jury,  Issues  formed  by  the 
pleadings,  and  under  proper  Instructions  by 
the  court,  and  the  evidence  thereof,  though 
conflicting,  reasonably  tends  to  support  the 
finding,  such  verdict  will  not  be  disturbed  in 
this  court  on  appeal.  Hobbs  v.  Smith,  27 
Okl.  830.  115  Pac.  347,  34  L.  R.  A.  (N.  S.) 
697;  Harrill  v.  Parkinson,  27  Okl.  528,  112 
Pac.  970;  Ellison  v.  Bank,  27  Okl.  782,  117 
Pac.  199;  Edwards  v.  Miller.  120  Pac.  996. 
Allen  v.  Keuyou,  119  Pac.  960,  not  yet  of- 
ficially reported. 
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We  feel  constrained  In  passing  to  call  at- 
tention of  coansel  to  the  fact  that  the  case- 
made  flled  In  this  court  has  not  been  filed 
In  the  lower  court,  as  required  by  statute, 
nor  Is  the  signature  of  the  trial  Judge  In 
the  certificate  settling  the  same  attested  by 
the  seal  of  the  court,  or  the  signature  of  the 
clerk,  as  required  by  law.  Defendant  In  er- 
ror. Instead  of  moving  to  dismiss,  or  other- 
wise calling  the  attention  of  the  court  to 
this  condition  of  the  record,  has  ignored 
these  defects,  which  In  themselves  would  war- 
rant a  dismissal  of  the  petition  In  error,  bad 
the  same  been  urged,  and  for  that  reason  we 
pass  these  discrepancies  In  the  record  with- 
out further  comment. 

After  a  full  consideration  of  the  entire 
record,  we  feel  that  the  jury  arrived  at  the 
proper  verdict  In  this  case,  that  substantial 
justice  has  been  done  between  the  parties, 
that  no  error  warranting  a  reversal  was 
committed  by  the  trial  court,  and  that  the 
judgment  of  the  district  court  of  Ck)manche 
county  shonld,  therefore,  be  affirmed. 

PER  CURIAM.     Adopted  In  whole. 


KANSAS  CITY  BRIDGE   CO.  t.  UNDSAY 

BRIDGE  CO. 
(Supreme  Court  of  OUaboma.     Feb.  6,  1912.) 

(Sullalui  ly  the  Court.) 

1.  CoRTBACTB  (J  154*)— Construction— Gen- 
KBAL  Rules— Reasonable  Constbuction. 

Where  the  lan^age  of  a  contract  is  con- 
tradictory, or  where  the  meaning  is  doubtful, 
go  that  the  contract  is  fairly  ausceplible  of 
two  constructions,  one  of  which  makes  it  fair, 
customary,  and  such  as  prudent  men  would 
naturally  execute,  while  the  other  makes  it 
Inequitable,  unusual,  or  such  as  reasonable  men 
would  not  be  likely  to  enter  into,  the  inter- 
pretation which  makes  It  a  rational  and  prob- 
able agreement  must  be  preferred  to  that 
which  makes  it  an  unusual,  unfair,  or  improb- 
able contract. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  |  735;   Dec  Dig.  §  154.*] 

2.  CoNTBACTs  (§  147*)— Constbuction— Gen- 
KRAL  RULE&— Intent. 

The  intention  of  the  parties  must  be  de- 
ducted from  the  entire  agreement,  and  not 
from  any  part  or  parts  of  it,  because,  where 
a  contract  has  several  stipulations,  it  is  plain 
that  the  parties  agreed  that  their  intention 
was  not  expressed  by  any  single  part  or  stip- 
ulation of  It,  but  by  every  part  and  provision 
in  it,  considered  together,  and  so  construed  as 
to  be  consistent  with  every  other  part. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  {»  730,  743;   Dec.  Dig.  |  147.*] 

3.  Contracts    (S   300*)- Construction— De- 

A  bridge  company  entered  into  a  contract 
with  a  toll  bridge  company  in  the  Indian  Ter- 
ritory to  have  the  substructures  and  super- 
structures of  three  bridges  completed  on  or 
before  October  1.  1907,  subject  to  delays  on 
account  of  violence  of  the  elements,  or  causes 
unavoidable  and  beyond  the  control  of  the  first 
imrty,  and  further  provided  that,  if  the  work 
was   not   done    within  four   months   from   the 


date  of  the  approval  of  certain  security  to  be 
furnished  by  the  second  party,  the  first  party 
was  to  pay  certain  liquidated  damages  for 
each  day  that  the  completion  of  the  bridges 
was  delayed.  Held,  that  the  contract  for  the 
payment  of  liquidated  damages  had  reference 
only  to  inexcusable  delays,  and  if,  as  a  matter 
of  fact,  the  completion  of  the  bridges  was  de- 
layed on  account  or  by  reason  of  the  con- 
tingencies guarded  against  by  the  contract,  no 
liability  would  thereby  attach. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {i  1372-1381;  Dec.  Dig.  J  300.* J 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Garvin  County  Court;  W.  B.  M. 
Mitchell,  Judge. 

Action  by  the  Kansas  City  Bridge  Compa- 
ny against  tbe  Lindsay  Bridge  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed,  and  new  trial  directed. 

W.  A.  Ledbetter,  J.  B.  Moore,  and  J.  A. 
Bass,  for  plaintiff  in  error.  C.  L.  McArthur 
and  J.  B.  Thompson,  for  defendant  in  error. 

SHARP,  C.  On  May  28,  1907,  the  Kansas 
City  Bridge  Company,  of  Kansas  City,  Mo.,  a 
corporation,  made  and  entered  into  a  writ- 
ten contract  wltb  tbe  Lindsay  Bridge  Com- 
pany, of  Lindsay,  Ind.  T.,  a  corporation,  for 
the  construction  of  three  bridges  across 
the  Washita  river  near  Lindsay.  The  pro- 
visions of  said  contract,  out  of  which  this 
controversy   has  arisen,  are  as  follows: 

"The  said  first  party  agrees  to  have  tbe 
substructures  and  superstructures  completed 
on  or  before  October  the  first,  1907,  provided 
that  If  by  reason  of  the  violence  of  the  ele- 
ments, or  from  cause  unavoidable  and  be- 
yond tbe  control  of  the  first  party,  it  should 
be  Impossible  to  perform  said  work  within 
tbe  time  limited,  then  tbe  time  for  the  ful- 
fillment of  tbis  contract  shall  be  extended 
for  a  period  not  less  than  that  caused  by 
such  delays. 

"And  it  is  agreed  by  and  between  the  par- 
ties hereto  that  party  of  the  first  part  is  to 
furnish  bond  to  party  of  the  second  part  in 
the  sum  of  |5,ici0,  conditioned  that  party 
of  the  first  part  will  well  and  truly  perform 
its  part  of  this  contract  and  party  of  second 
part  is  to  furnish  security  for  the  paymoit 
of  this  contract  price  herein  specified,  satis- 
factory to  party  of  the  first  part. 

"And  It  is  further  agreed  by  party  of 
first  part  that,  if  the  three  spans  are  not 
conpleted  In  accordance  with  tbe  plans  and 
specifications  hereto  attached  within  four 
months  from  the  date  of  the  approval  by 
party  of  the  first  part  of  the  security  of 
the  party  of  the  second  part,  then  party  of 
the  first  part  shall  pay  to  party  of  the 
second  part  a  penalty  of  $7.50  each  day 
thereafter  until  bridges  are  completed  for 
each  of  said  bridges  which  are  not  completed 
in  accordance  with  the  plans  and  specifica- 
tions hereto  attached  within  the  said  four 
months  and  any   amount  due  party   of   the 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rep'r  ludexw 
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first  part  may  b«  deducted  by  party  Of  sec- 
ond part  from  any  payment  wUcb  may  at 
any  time  become  due  from  party  of  second 
part  to  party  of  first  part,  and,  if  at  the  final 
settlement  there  shall  be  greater  amount  of 
penalty  due  party  of  the  second  part  than 
the  balance  then  due  on  the  contract  price, 
party  of  the  first  part  shall  pay  the  party 
of  the  second  part  the  difference  between 
said  amounts." 

These  paragraphs,  for  conrenience,  will  be 
numbered  4,  8  and  9,  respectively. 

Suit  was  brought  to  recover  a  balance  of 
$555  on  the  contract.  Defendant  alleged  that 
this  balance  was  originally  due  plaintiff,  but 
that  by  reason  of  the  fact  that  plaintiff  had 
breached  said  contract  there  was  due  satd  de- 
fendant $617.50  liquidated  damages,  and 
asked  Judgment  over  and  against  plaintiff  In 
the  sum  of  $02.50.  Plaintiff's  testimony  be- 
ing excluded  by  the  court,  the  Jury  under  the 
court's  directions  returned  a  verdict  in  fa- 
vor of  defendant  and  against  plaintiff  in 
the  sum  of  $60. 

The  assignments  of  error  may  all  properly 
be  considered  under  the  head:  Did  the  court 
err  in  excluding  the  depositions  of  plaintiff? 
These  depositions  were  offered  presumably 
for  the  purpose  of  showing  that  the  bridges 
were  not  completed  on  or  before  October  1, 
1907,  due  either  to  the  violence  of  the  de- 
ments or  from  causes  unavoidable,  end  be- 
yond the  control  of  the  first  party,  making  it 
impossible  to  perform  the  work  within  the 
time  limited.  Defendant  contended  that, 
under  the  terms  of  the  contract,  the  plain- 
tiff bound  itself  at  all  hazards  to  complete 
the  bridges  on  or  before  October  20tb,  and 
ttiat  it  made  no  difference  what  reasons  it 
had  for  not  completing  them  at  that  time, 
it  was  liable  on  the  contract  for  liqui- 
dated damages  at  the  rate  of  $7.50  per  day 
for  each  bridge  not  completed  October  20th. 
There  is  no  dispute  as  to  the  time  at  which 
bridges  were  In  fact  completed. 

[3]  The  question  in  this  case  is  whether 
the  plaintiff  agreed  to  pay  the  defendant  the 
liquidated  damages  stipulated  in  the  contract 
during  the  time  that  It  was  delayed  In  com- 
pleting its  contract  by  the  unavoidable  con- 
tingencies named  in  the  agreement,  and  that 
question  must  be  determined  by  a  fair  con- 
struction of  the  contract  The  purpose  of 
A  written  contract  is  to  evidence  the  terms 
upon  which  the  minds  of  the  parties  to  it 
meet  when  they  make  It  Hence  the  true 
end  of  a  contractual  interpretation  is  to  as- 
certain that  intention,  and,  when  It  is  found, 
it  prevails  over  verbal  Inaccuracies,  inapt 
expressions,  and  the  dry  words  of  the  stipu- 
lations. Section  4  provides  that  the  party 
of  the  first  part  should  have  the  substruc- 
tures and  superstructures  completed  on  or 
before  October  1st,  not  absolutely,  but  condi- 
tionally. What  was  the  condition?  That  it 
be  not  delayed  on  account  of  the  elements 
or  from  unavoidable  causes  beyond  its  con- 
trol, and,  in  the  event  of  the  occurrence  .f  ei- 


ther or  both  Of  such  oonttogendea,  ttie  time 
should  be  extended  for  a  period  not  less  than 
that  caused  by  such  delay.  Section  8  pro- 
vided, among  other  things,  that  the  party  of 
the  second  part  should  furnish  security  for 
the  payment  of  the  contract  price  satisfac- 
tory to  the  party  of  the  first  part,  while 
section  9  provided  that,  if  the  three  spans 
were  not  completed  according  to  plans  and 
specifications  attached  within  four  months 
from  the  date  of  the  approval  by  the  party 
of  the  first  part  of  the  security  of  the 
party  of  the  second  part  then  the  party  ot 
the  first  part  should  {lay  to  the  second  party 
the  penalty  of  $7.60  each  day  thereafter 
for  each  bridge  not  so  completed  within  said 
four  months. 

The  only  real  conflict  lies  in  the  language 
used  in  the  first  part  of  section  4,  fixing  Oc- 
tober ist  as  the  time  for  the  completion  of 
the  substructures  and  superstructures,  and 
that  part  of  section  9  providing  that  the  pen- 
alty should  attach  if  the  bridges  were  not 
completed  within  four  monttia  of  the  ap- 
proval of  the  security.  Section  4  expressly 
provides  that,  in  the  event  of  certain  ex- 
pressed contingencies,  the  time  should  be  ex- 
tended.  Time  for  what?  The  fulfillment  ot 
the  contract  The  contract  included  the 
terms  of  the  whole  engagement  entered  into 
by  the  parties,  as  expressed  by  their  entire 
writings.  Enforced  delay,  due  to  the  causes 
mentioned,  conferred,  by  the  express  terms 
of  the  contract,  additional  time  as  an  equiv- 
alent of  the  time  lost.  Thus  the  exact  time 
was  four  months  and  two  days  in  which  the 
work  was  to  be  completed,  unless  for  the 
reason  named  additional  time  should  be  re- 
quired. In  fixing  the  time  for  the  attaching 
of  the  penalty,  instead  of  being  made  to  at- 
tach October  Ist  it  was  fixed  at  four  months 
from  the  date  of  the  approval  of  the  securi- 
ty. This  It  is  alleged  and  shown  by  defend- 
ant was  furnished  June  20,  1907,  and  pre- 
sumably was  on  said  date  approved  by  the 
plaintiff,  and,  to  use  the  language  of  the  con- 
tract "found  satisfactory  to  party  of  the 
first  part"  The  penalty,  then,  in  no  event 
would  attach  until  four  months  from  June 
20th,  or  October  20th;  but,  in  the  event 
of  the  happening  of  one  or  the  other  of  the 
Contingencies  guarded  against,  then  could  It 
be  said  that  the  penalty  would  attach  until 
the  first  party  was  in  default?  This  it 
would  be  according  to  defendant's  contention, 
if,  in  fact,  the  bridges,  fcr  whatsoever  cause, 
were  not  completed  by  October  20th.  The  ef- 
fect would  be  to  render  plaintiff  liable  for 
the  delay  providing  the  bridges  were  not 
completed  October  20th,  and  that  whether 
the  fault  be  excusable  under  the  terms  of 
section  4,  or  inexcusable,  and  such  as  was 
due  to  the  neglect  or  failure  of  the  plalntifl 
to  properly  observe  and  carry  out  its  nnder- 
taking. 

[1]  Where  the  language  of  a  contract  Is 
contradictory,  obscure,  or  ambiguous,  or 
where  its  meaning  is  doubtful  so  tliat  Um 
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contract  la  fairly  susceptible  of  two  con- 
structions, one  of  wblch  makes  it  fair,  cns- 
tomary,  and  such  as  prudent  men  would  nat- 
'nrally  execute,  while  the  other  makes  it  in- 
equitable, unusual,  or  such  as  reasonable 
men  would  not  be  likely  to  enter  into,  the 
Interpretation  which  makes  it  a  rational  and 
probable  agreement  must  be  preferred  to 
that  which  makes  it  an  unusual,  unfair,  or 
improbable  contract  Pressed  Steel  Car  Co. 
T.  Eastern  Ey.  Co.,  121  Fed.  609,  67  0.  0.  A. 
635 ;  Coghlan  v.  Stetson  (C.  0.)  19  Fed.  727, 
729;  Jacobs  y.  Spalding,  71  Wis.  177,  186,  36 
N.  W.  608;  Russell  v.  AUerton,  108  N.  Y. 
288,  292,  16  N.  E.  391.  The  foregoing  deci- 
sion of  the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  is  controlling  here,  as  the 
contract  was  made  prior  to  the  advent  of 
statehood,  to  be  performed  in  the  Indian 
Territory,  and  according  to  defendant's  con- 
tention was  breached  October  20,  1907,  and 
at  which  time  appeals  lay  directly  from  the 
United  States  Court  of  Appeals  for  the  In- 
dian Territory  to  the  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit,  and  in  proper 
cases  to  the  Supreme  Court  of  the  United 
States.  We  deem,  therefore,  that  the  deci- 
sions of  those  courts,  not  controlled  by  some 
statute,  are  properly  decisive  of  the  qnestion 
here  raised.  In  the  syllabus  of  the  foregoing 
case  it  is  said:  "A  car  company  agreed  to 
make  and  deliver  400  cars  to  a  railway  com- 
pany on  or  before  April  1,  1900,  subject  to 
delays  from  unavoidable  contingencies,  but 
that,  if  it  failed  to  deliver  the  cars  within 
'the  time  specified,'  It  would  forfeit  aud  pay 
to  the  railway  company,  as  liquidated  dam- 
ages, $5  per  day  for  every  car  so  delayed. 
Held,  'the  time  specified,'  in  the  damage 
clause,  meant  all  the  time  specified  for  the 
delivery  of  the  cars  in  the  earlier  part  of 
the  contract  (that  Is  to  say,  the  time  on  or 
before  April  1,  1900,  plus  the  time  during 
which  the  delivery  might  be  delayed  by  the 
unavoidable  contingencies),  and  the  car  com- 
pany was  not  liable  for  the  stipulated  dam- 
ages during  that  time." 

Applying  the  rule  there  announced  to  the 
case  at  bar,  the  contract  would  mean  that 
the  bridges  were  to  be  completed  on  or  be- 
fore October  1,  1907,  plus  the  time  during 
which  the  work  might  be  delayed  by  the  un- 
avoidable contingencies  named.  Defendant, 
having  delayed  furnishing  Its  security  until 
June  20th,  thereby  postponed  the  time  for 
the  attaching  of  the  penalty  provision,  which 
it  might  have  given  23  days  earlier,  or 
May  2Sth,  the  date  on  which  the  contract 
was  signed. 

[2]  Section  9  did  not  give  to  plaintiff  four 
months  in  which  to  complete  the  bridges 
from  the  date  of  the  approval  of  the  securi- 
ty, but  was  fixed  simply  as  a  date  on  which 
the  penalty  should  attach.  But  the  contract 
must  be  construed  as  a  whole.  The  question 
la.  not  what  the  separate  parts  of  the  con- 
tract mean,  but  what  the  contract  means 
when  considered  as  a  whole,  and  it  must  be 
121  P. 


so  construed,  even  if  the  particular  parts  are 
clear  and  free  from  ambiguities.  2  Page  on 
Contracts,  art  1112.  The  penalty  provided 
for  could  not  attach  so  long  as  the  comple- 
tion of  the  contract  was  delayed  on  account 
of  the  elements  or  from  causes  imavoidable 
and  beyond  the  control  of  the  first  party, 
and  if  delays  in  fact  occurred,  and  it  Is  not 
denied,  and  were  of  the  class  from  which, 
by  the  contract,  plaintiff  was  relieved,  then 
the  time  for  the  fulfillment  of  the  contract 
would  be  extended  for  a  period  not  less  than 
that  caused  by  such  delay,  and  the  penalty 
would  not  attach  during  the  period  of  ex- 
cusable delay,  as  provided  in  section  4.  Any 
other  construction  would  lead  to  the  conclu- 
sion that  the  penalty  was  to  attach  outright 
October  20th,  regardless  of  the  happening 
of  contingencies  of  the  class  named,  and 
this  in  the  face  of  the  fact  that  the  party 
of  the  first  part  by  the  contract,  as  we  con- 
strue it,  sought  to  relieve  Itself  from  possible 
damages  that  might  accnie  from  Its  failure 
to  complete  the  bridges  at  the  time  fixed  on 
account  of  these  possible  delays.  In  Pressed 
Steel  Car  Co.  v.  Eastern  Ry.  Co.,  supra,  it 
was  said:  "It  demanded  and  secured  this 
stipulation  for  the  purpose  of  relieving  it- 
self from  the  liability  for  damages  which 
it  might  incur,  if,  without  this  agreement  it 
was  prevented  by  matters  beyond  its  control 
from  making  Its  deliveries  by  April  1,  1900. 
In  the  face  of  this  fact,  is  it  reasonable  to 
suppose,  is  it  probable,  that  at  the  same  time 
that  it  insisted  upon  and  obtained  this  stip- 
ulation to  relieve  Itself  from  possible  dam- 
ages that  might  accrue  from  its  failure  to 
deliver  on  account  of  these  possible  delays  It 
also  agreed  to  pay  to  the  railway  company 
$2,000  per  day  for  every  day  that  the  deliv- 
ery of  the  cars  might  be  postponed  by  the 
happening  of  these  unavoidable  contingen- 
cies, and  a  proportionate  amount  for  the  like 
postponement  of  the  delivery  of  every  car? 
A  negative  answer  seems  to  be  the  more  ra- 
tional reply  to  this  question.  An  agreement 
by  a  party  to  pay  damages  for  events  beyond 
its  control  against  which  It  has  already  stip- 
ulated is  certainly  an  unusual  contract  out 
of  the  ordinary  course  of  business,  and  nn> 
likely  to  be  made  by  a  party  of  ordinary 
prudence  and  sagacity." 

In  United  States  v.  Oleason,  175  U.  S.  588, 
20  Sup.  Ct  228,  44  L.  Ed.  284,  it  was  said  by 
the  court:  "In  the  cases  at  bar  the  contracts 
in  terms  provide  that  additional  time  may 
in  writing  be  allowed  'for  the  completion  of 
the  work  if  prevented  therefrom  by  freshets, 
ice,  or  other  force  or  violence  of  the  ele- 
ments,' and  by  no  fault  of  his  own,  not  that 
such  additional  time  may  or  may  not  be  al- 
lowed as  the  engineer  in  charge  may  deter- 
mine, but  that  'such  additional  time  may  In 
writing  be  allowed'  as  in  his  Judgment  'shall 
be  Just  and  reasonable.'  The  language  taken 
together  leaves  no  discretion  in  the  officer 
except  in  respect  of  the  additional  time  to 
be  allowed,  and  even  that,  the  contract  pro- 
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Tides,  'Bball  b«  Jnst  and  reasonable.'  Tbe 
claimants  In  effect  agreed  that  no  additional 
time  sboQld  be  allowed  them  except  on  con- 
dition that  they  were  prevented  from  the 
co-ipletlon  of  the  work  (1)  by  freshets,  Ice, 
or  other  force  or  violence  of  the  elements; 
an  J  (2)  by  no  fault  of  their  own;  and  to 
hold,  when  these  conditions  are  present,  that 
it  is  within  the  discretion  of  the  engineer 
in  diarge  to  say  whether  any  or  no  addition- 
al time  may  be  allowed,  would  be  to  elim- 
inate that  mutuality  essential  in  conscion- 
able  contracts."  The  language  of  the  con- 
tract was  clearly  intended  as  a  protection  to 
the  party  of  the  flrst  part  against  hardships, 
the  result  of  agencies  beyond  Its  control. 
This  it  had  a  right  to  and  did  Incorporate  in 
this  contract  with  defendant.  Dermott  ▼. 
Jones,  2  Wall.  1,  17  L.  Ed.  762;  Texas  &  St. 
1m  K.  Co.  v.  Rust  et  al.  (C.  0.)  19  Fed.  239; 
Maboney  et  al.  t.  St  Pauls  Church,  47  La. 
Ann.  1064,  17  South.  484 ;  Milliken  et  al.  t. 
Keppler  et  al.,  4  App.  Div.  42,  38  N.  Y.  Supp. 
738.  In  McDonald  t.  Patterson  &  Co.,  180 
111.  381,  57  N.  E.  1027,  It  was  said  In  the 
syllabus:  "Under  a  contract  providing  for  a 
certain  sum  per  day  to  be  paid  by  the  con- 
tractor as  damages  for  delay,  except  where 
such  delay  is  caused  'by  the  unusual  action 
of  the  elements  or  otherwise,'  the  contractor 
Is  not  liable  for  delay  on  account  of  events 
which  would  render  work  Impracticable  and 
which  he  could  not  control." 

The  question  of  whether  or  not  the  comple- 
tion of  the  bridges  on  or  before  October  1, 
1907,  was  delayed  on  account  of  the  violence 
of  tbe  elements  or  from  unavoidable  causes 
beyond  the  control  of  the  first  party,  is  a 
question  of  fact  If  tbe  delay  was  properly 
attributable  to  one  or  both  of  tbe  contingen- 
cies named,  then  plalntifT  should  prevail,  but 
If  tbe  delay  was  not  tbe  result  of  one  or 
both  of  said  contingencies,  then  it  would  be 
chargeable  on  account  of  such  Inexcusable 
delay.  In  Coos  Bay  v.  Nosier,  30  Or.  647,  48 
Pac.  361,  it  was  said:  "Tbe  defendant  stip- 
ulated what  should  be  considered  cause  for 
delay  in  completing  the  road  as  required, 
and  by  this  stipulation  he  must  be  bound; 
and,  if  any  delay  has  been  caused  by  reason 
of  procuring  tbe  rights  of  way,  collection  of 
Coos  county,  or  Roseburg  subsidy,  or  other 
Just  cause,  plalntifT  should  have  the  benefit 
of  such  delay,  and  tbe  time  thereof  added 
to  the  time  fixed  for  completion  to  Myrtle 
Point  and  the  result  would  fix  the  stipulat- 
ed time  of  completion.  The  Jury  Is  very 
properly  the  Judge  of  whether  any  and  what 
delay  bad  been  caused  by  such  hindrances." 

In  this  case  all  the  evidence  oflTered  by  the 
plaintiff  for  the  purpose  of  proving  the  fact 
that  the  delays  in  completion  of  all  the 
bridges  were  caused  by  the  unavoidable  con- 
tingencies named  in  the  agreement  was  re- 
jected by  the  court  below  on  the  ground  that 
the  contract  provided  to  the  same  extent  for 


excusable  as  for  Inexcusable  delays.  This,  as 
we  have  seen,  was  in  our  opinion  an  errone- 
ous construction  of  the  contract  Pressed 
Steel  Car  Co.  v.  Eastern  Ry.  Co.,  supra.  Thus 
it  appears  that  tbe  errors  committed  by  tbe 
trial  court  In  the  above  case  arose  in  the  ex- 
act manner  in  which  they  arose  in  the  case 
under  consideration.  The  effect  was  to  pre- 
clude tbe  plaintiff  from  an  opportunity  to 
have  adjudicated  the  only  issue  tendered  by 
the  pleadings. 

Having  thus  concluded,  a  consideration  of 
the  other  questions  is  rendered  unnecessary. 
It  was  error  in  tbe  court  below  to  exclude 
the  depositions  of  H.  P.  Treadway,  John 
Luikard,  R.  S.  Manley,  and  Joseph  Hotten- 
dorf,  for  the  reasons  assigned,  for  which 
the  Judgment  of  the  trial  court  is  reversed, 
and  a  new  trial  directed,  with  instructions 
to  proceed  further  in  accordance  with  tbe 
views  herein  expressed. 

PER  CURIAM.    Adopted  in  whol& 


CHICAGO,  R.  I.  4  P.  RY.  CO.  v.  TONBY 

et  al. 

(Supi«me  Court  of  Oklahoma.     Feb.  S,  1812.) 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court  St^bens  County; 
Frank  M.  Bailey,  Judge. 

Action  by  L.  E.  Toney  and  Dan  Vorhees 
against  tbe  Chicago,  Rock  Island  &  Pacific 
Railway  Company.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Affirmed. 

C.  O.  Blake,  H.  B.  Low,  and  Gilbert  k 
Bond,  for  plaintiff  in  error.  J.  B.  Wilkin- 
son, for  defmdants  in  error. 

AMES,  C.  This  is  an  appeal  from  an  or- 
der of  the  district  court  sustaining  a  motion 
to  dismiss  an  appeal  taken  to  that  court  from 
a  court  of  a  Justice  of  the  peace,  in  Decem- 
ber, 1908.  Since  this  appeal  was  taken,  the 
question  has  been  settled  by  the  decisions  of 
this  court  and  counsel  for  tbe  plaintiff  in 
error  now  concede  that  the  ease  should  he 
affirmed.  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Mc- 
Farland,  120  Pac.  559  (not  yet  officially  re- 
ported): Graham  Paper  Co.  v.  Bartlesville 
Pub.  Co.,  27  Okl.  781,  117  Pac.  199;  Farmers- 
Mill  &  Elevator  Co.  v.  Lewis,  116  Pac.  764; 
Holcomb  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  27 
Okl.  667,  112  Pac.  1023. 

PER  CURIAM.    Adopted  in  whole. 


HARRIS-IRBY  COTTON  CO.  v.  STATE 

et   aL 

(Supreme  Court  of  Oklahoma.     Jan.  9,  1912.) 

(Byllabut  by  the  Court.) 

1.  CoBPORATioNS    (8   394*)— Powers— PoBuc 
Supervision— Appka),. 

The  record  on  appeal  from  the  Corpora- 
tion  CommisBlon   consists  of  the    petition    or 
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complaint,  if  there  be  one,  and  "notice  sf  the 
time  and  place  when  and  where"  the  action 
waa  to  be  heard,  "together  with  such  of  the 
CTidenee  introduced  before,  or  considered  by 
the  Commission  as  may  be  selected,  specified 
and  required  to  be  certified,  by  any  party  in 
interest,  aa  well  as  such  other  evidence,  so 
introduced  or  considered  as  the  Commission 
may  deem  proper  to  certify,"  and  "a  written 
statement  of  the  reasons  upon  which  the  ac- 
tion appealed  from  was  based." 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  }  1576;    Dec.  Dig.  i  304.*] 

2.  CoRPOBATiONs    (J  394*)— PowEBft— Public 
SuPERvisiow — Appeal. 

When  the  Supreme  Court  of  tWs  state 
remands  a  cause  to  the  Corporation  Commis* 
sion,  pending  on  appeal,  on  the  application  of 
a  party  thereto,  and  requires  the  same  to  be 
farther  investigated  by  the  Commission  by 
permitting  such  party  to  introduce  additional 
evidence,  and  after  said  cause  has  been  re- 
manded  on  such  application,  the  Commission, 
within  the  time  prescribed,  sets  said  cause 
for  hearing  at  which  such  evidence  may  be 
introduced,  the  said  party  talces  notice  as  a 
matter  of  law  of  such  setting. 

(a)  If  said  cause  within  the  prescribed  time 
has  been  set  for  hearing,  to  take  such  addi- 
tional evidence,  and  the  pairty  on  whose  ap- 
plication said  cause  was  remanded  neither  hav- 
ing made  application  to  the  Commission  to  set 
the  same  for  any  date  certain  nor  having 
shown  diligence,  but  being  guilty  of  laches,  on 
n  second  application  for  such  cause  to  be  re- 
manded for  the  taking  of  such  evidence,  this 
court  in  exercising  a  sound  discretion  may 
deny   the   said  second   application. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  |  1576;   Dec.  Dig.  i  394.»] 

3.  Corporations    (j   394*)— Powers— Public 
Supervision — Appeal. 

When  a  party,  through  surprise,  imavoid- 
able  casualty,  or  any  other  sufficient  reason, 
has  been  prevented  from  introducing  evidence 
at  a  hearing  before  the  Corporation  Commis- 
sion, and  seeks  to  have  the  cause,  whilst  pend- 
ing on  appeal  in  this  court,  remanded  for  the 
purpose  of  being  allowed  to  introduce  said  evi- 
dence, such  party  should  set  up.  under  proper 
verification,  the  evidence  he  desires  to  have 
introduced,  heard,  and  considered,  so  that  this 
court  may  determine  its  relevancy,  materiality, 
and  competency  as  to  the  matters  pending  on 
review  before  it. 

(a)  Where  such  evidence  has  not  been  so 
set  out,  this  court,  in  the  exercise  of  a  sound 
discretion,  may  decline  to  have  the  cause  re- 
manded for  the  taking  of  such  evidence. 

(Ed.  Note. — For  other  cases,  see  Corpora- 
nons.  Cent.  Dig.  §  1576;    Dec.  Dig.  {  394.*] 

Appeal  from  State  Con^oration  Commission. 

Proceedings  by  C.  D.  Baldwin  and  others 
before  the  Corporation  Commission  against 
the  Harrls-Irby  Cotton  Company.  From  the 
decision  of  the  Commission,  the  defendant 
appeals.  Motion  to  strike  out  a  portion  of 
the  record  sustained,  and  motion  of  api>el- 
lant  to  remand  for  taking  of  additional  tes- 
timony denied. 

Burwell.  Crockett  &  .Johnson,  for  appellant. 
Charles  West,  Atty.  Gen.,  and  Charles  L. 
Moore,  Asst.  Atty.  Gen.,  for  appellees. 

PER  CURIAM.  On  October  28,  1911,  the 
appellant  filed  with  the  clerk  of  this  court 
a  petition  in  error,  with  transcript  attached. 


from  the  Corporation  Commission,  duly  cer- 
tified by  J.  B.  Love,  chairman  thereof.  The 
petition  In  error  is  as  follows:  "The  plaintiff 
in  error,  Harrls-Irby  Cotton  Company,  com- 
plains  of  the  said  defendants  In  error  for 
that  nppn  the  17th  day  of  October,  1010,  in 
a  certain  cause  pending  before  the  Cori>ora- 
tion  Commission  of  the  State  of  Oklahoma, 
No.  1.445,  \riiereln  C  D.  Baldwin  et  al.  were 
complainants  and  the  Harrls-Irby  Cotton 
Company  was  defendant,  a  certain  judgment 
was  rendered  by  said  Corporation  Commis- 
sion In  favor  of  said  complainant  and  against 
the  defendant,  and  order  No.  530  was  made 
and  entered  by  said  Corporation  Commission. 
A  certified  record  and  transcript  of  said  pro- 
ceedings Is  hereto  attached,  marked  'Exhibit 
A,'  and  made  a  part  of  this  petition,  except 
that  a  copy  of  the  evidence  taken  by  said 
Commission  la  not  hereto  attached  because 
the  Corporation  Commission  has  refused  and 
declined  to  certify  the  same,  said  evidence 
being  taken  by  the  reporter  for  said  Corpora- 
tion Commission  in  shorthand  and  Immedi- 
ately after  the  taking  of  same  said  reporter 
became  111  and  has  been  111  and  nnable  to 
transcribe  same  ever  since.  And  the  plain- 
tiff In  error  avers  that  there  is  error  In 
said  record  and  proceedings,  In  this,  to  wit: 
First.  That  the  Corimratlon  Commission  er- 
red In  overmling  the  petition  of  plaintiff  in 
error  for  a  rehearing  of  said  cause.  Second. 
That  complaint  No.  1,445  herein,  upon  which 
order  No.  630  of  the  Corporation  Commis- 
sion was  based,  does  not  state  facts  sufficient 
to  give  the  Corporation  Commission  of  the 
State  of  Oklahoma  jurisdiction  to  hear  said 
complaint  or  to  make  order  No.  630.  Third. 
That  complaint  No.  1,446,  upon  which  order 
No.  530  of  the  Corporation  Commission  is 
based,  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  or  complaint  in 
favor  of  defoidants  in  error  and  against 
plaintiff  In  error,  and  Is  insufficient  to  sus- 
tain order  No.  630.  Fourth.  That  order  No. 
530  of  the  Corporation  Commission  is  con- 
trary to  law.  Fifth.  That  order  No.  530 
herein  was  made  by  two  members  of  the 
Corporation  Commission,  Jake  Love,  chair- 
man, and  Geo.  A.  Henshaw,  commissioner; 
neither  one  of  said  commissioners  being  pres- 
ent at  the  time  of  the  taking  of  the  evi- 
dence upon  which  said  order  was  made,  and 
neither  one  of  said  commissioners  having 
heard  any  of  the  testimony  offered  In  said 
cause,  and  the  commissioner  who  had  heard 
said  evidence  being  absent  at  the  time  said 
order  was  made.  Sixth.  That  the  findings  of 
fact  by  the  Corporation  Commission  in  said 
order  showed  upon  their  face  that  said  find- 
ings were  made  on  telephone  communica- 
tions with  various  parties  over  the  state  nn- 
known  to  the  defendant,  when  said  parties 
were  liot  under  oath,  and  when  defendant 
was  nnable  to  be  present  or  crossj-examine. 
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Seventh.  That  order  No.  680  Is  In  ylolatlon 
of  the  fifth  amendment  to  the  Constitution 
of  the  United  States,  which  provides  tliat 
property  shall  not  be  taken  for  private 
or  public  use  without  Just  compensation. 
Eighth.  That  said  order  No.  530  of  the  Cor- 
poration Commission  is  in  violation  of  the 
fourteenth  amendment  to  the  Constitution 
of  the  United  States,  which  provides  that  no 
state  shall  deprive  any  person  of  liberty  or 
property  without  due  process  of  law  or  deny 
to  any  person  in  its  jurisdiction  equal  pro- 
tection of  the  law.  Ninth.  That  said  order 
No.  S30  is  unreasonable  and  unjust.  Tenth. 
That  the  Corporation  Commission  of  the 
State  of  Oklahoma  Is  without  Jurisdiction  or 
authority  to  make  said  order  No.  530.  Elev- 
enth. That  said  Corporation  Commission 
erred  ii>  making  said  order  before  defendant 
had  closed  its  case,  and  after  it  had  request- 
ed the  Corporation  Commission  to  permit  it 
to  introduce  and  offer  additional  testimony 
which  was  material  to  the  issues  being  tried. 
Twelfth.  That  said  Corporation  Commission 
erred  in  refusing  to  give  to  the  defendant 
additional  time  in  which  to  Introduce  evi- 
dence in  its  behalf  after  said  Corporation 
Commission  was  requested  to  give  additional 
time  for  the  purpose  of  Introducing  material 
testimony  for  the  defendant  herein.  Thir- 
teenth. Because  said  Corporation  Commis- 
sion did  not  comply  with  section  1246  of 
the  Compiled  Laws  of  the  Statutes  of  Okla- 
homa of  1009,  in  the  taking  and  transcrib- 
ing of  the  testimony  herein,  and  the  submis- 
sion of  the  same  to  the  Corporation  Com- 
mission before  its  consideration,  and  before 
the  order  was  made  herein;  because  said 
cause  was  heard  by  one  of  the  commissioners 
of  said  corporation  at  Geary,  Okl.,  and  said 
evidence  was  not  transcribed  and  submitted 
to  the  corporation  before  consideration  there- 
of; and  because  said  testimony  was  not 
submitted  at  a  time  or  place  fixed  by  the 
Commission  for  the  taking  of  same;  and 
because  the  commissioner  who  heard  said 
testimony  left  the  state  immediately  after 
the  taking  of  same  and  before  said  order 
was  made,  and  the  only  Information  that  the 
Commission  had  in  reference  to  the  testi- 
mony was  what  it  was  told  by  the  commis- 
sioner taking  said  evidence." 

On  said  date  the  following  notice  and 
agreement  was  filed  in  said  case,  to  wit: 
"Notice  of  appeal  herein  and  application  for 
supersedeas  is  hereby  acknowledged,  and  the 
service  of  summons  is  hereby  waived,  and 
it  Is  agreed  that  the  transcript  herein  is  a 
correct  copy  of  the  record.  [Signed]  Chas. 
L,  Moore,  Asst.  Attorney  General  of  Counsel 
for  Appellees." 

Application  for  writ  of  supersedeas  was 
also  at  said  time  filed  with  the  clerk  of 
this  court,  which  is  as  follows:  "Comes  now 
the  plaintiff  in  error,  the  Uarris-Irby  Cotton 
Company,  and  shows  to  the  Supreme  Court 
that  this  cause  is  an  appeal  from  an  order 


of  the  Corporation  Commission  made  and 
entered  on  the  17th  day  of  October,  1911, 
requiring  the  plaintiff  in  error,  the  Harris- 
Irby  Cotton  Company,  to  gin  whatever  cus- 
tom cotton  is  presented  at  its  gin  in  the 
town  of  Geary,  Okl.;  and  also  fixing  the 
rate  which  the  plaintiff  in  error  may  charge 
for  the  ginning  of  lint  cotton  and  for  bag- 
ging and  ties ;  and  also  fixing  the  rate  per 
hundred  pounds  for  seed  cotton,  including 
a  charge  for  bagging  and  ties ;  and  providing 
also  that  the  company  can  charge  either  one 
of  the  above  prices,  but  that  it  must  charge 
either  one  or  the  other ;  and  providing  that 
it  cannot  charge  55  cents  for  lint  cotton  in 
one  Instance  and  25  cents  for  seed  cotton 
In  another  instance;  and  providing  that 
said  order  shall  become  effective  on  the 
28th  day  of  October,  1911.  Plaintiff  In  error 
shows  to  the  court:  That  the  Corporation 
Commission  by  the  chairman  thereof  has 
duly  made  and  certified  the  record  of  the 
proceedings  filed  in  said  Corporation  Com- 
mission, and  has  duly  certified  and  tran- 
scribed all  of  the  proceedings  in  said  cause, 
including  the  orders  made  by  the  Corpora- 
tion Commission,  except  that  the  evidence 
taken  by  the  Corporation  Commission  Is  not 
certified  herein.  Said  evidence  taken  upon 
said  complaint  was  taken  by  the  stenog- 
rapher of  the  Corporation  Commission,  who 
became  ill  immediately  after  the  taking  of 
said  evidence  and  has  been  ill  and  unable 
to  transcribe  his  notes  ever  since,  and  is 
at  present  in  the  hospital  in  Oklahoma  City 
and  unable  to  transcribe  the  same.  That 
said  evidence  has  never  been  transcribed  or 
filed  with  the  Corporation  Commission. 
That  upon  the  21st  day  of  October,  1911, 
the  plaintiff  in  error  filed  with  the  Corpora- 
tion Commission  a  motion  for  a  new  trial, 
a  copy  of  which  is  hereto  attached  and  made 
a  part  hereof,  which  motion  for  a  new  trial 
was  upon  said  date  overruled  by  said  Cor- 
poration Commission.  That  thereafter  and 
upon  said  date  an  application  for  a  super- 
sedeas was  filed  with  the  Corporation  Com- 
mission, which  application  Ls  filed  herewith  as 
a  part  hereof  and  marked  'Exhibit  B.'  That 
said  application  was  overruled,  so  far  as  the 
same  relates  to  the  service,  but  was  allowed 
as  to  the  rate  of  charge.  That  upon  the 
21st  day  of  October,  1911,  a  motion  was 
filed  by  the  plaintiff  in  error  with  the  Cor- 
IK>ration  Commission  requesting  that  the  rec- 
ord in  said  case  be  certified  to  the  Supreme 
Court  A  copy  of  said  motion  Is  filed  here- 
with and  mnde  a  part  hereof.  Said  record 
is  unable  to  be  certified  by  the  Corporation 
Commission  to  the  Supreme  Court  at  the 
present  time,  and  said  Corporation  Commis- 
sion entered  an  order  that  the  record  will 
be  certified  to  the  Supreme  Court  as  soon  as 
a  transcript  is  completed  and  filed,  and  fur- 
ther stating  that  the  delay  In  filing  the  tran- 
script is  on  account  of  the  illness  of  Re- 
porter F^nk.     Plaintiff  in   error   shows  to 
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the  court  that  the  Corporation  Commission 
has  denied  Its  application  for  supersedeas 
as  the  same  relates  to  the  service  specified 
In  said  order,  and  has  advised  the  plain- 
tiff in  error  that  after  the  28tb  day  of 
October,  1011,  said  order  wUI  be  final,  and 
that  It  will  be  In  contempt  of  the  Corpora- 
tion Commission  and  liable  to  a  heavy  fine 
in  case  It  violates  said  order.  Plaintiff  in 
error  states  that  the  Corporation  Commis- 
sion and  the  chairman  thereof  has  refused 
to  grant  the  application  of  the  plaintiff  in 
error  for  supersedeas  of  said  order  and  has 
refused  to  allow  said  plaintiff  in  error  to 
supersede  said  order  as  relates  to  service 
poiding  the  appeal  of  this  action,  all  of 
which  apixars  from  the  transcript  of  the 
record  filed  herein.  Plaintiff  in  error  repre- 
sents to  the  court  that  it  desires  and  has 
appealed  from  said  order  and  it  desires  to 
test  the  validity  of  the  same.  It  •■cpresents 
that  said  order  Is  void  and  it  is  being  threat- 
ened with  a  heavy  fine  by  the  Corporation 
Commission  in  case  said  order  Is  not  com- 
plied with.  Wherefore  application  is  made 
to  this  court,  and  prayer  Is  entered  that  this 
court  will  grant  a  writ  of  supersedeas  In 
said  cause  suspending  said  order  appealed 
from  until  this  cause  can  be  heard  and  de- 
termined by  this  court,  and  that  the  amount 
of  the  bond  on  which  said  supersedeas  shall 
be  granted  shall  be  fixed." 

On  October  31,  1911,  motion  to  supply  rec- 
ord In  said  cause  was  also  filed  with  the 
clerk  of  this  court,  which  Is  in  words  aud 
figures  as  follows:  "Comes  now  the  appel- 
lant. Harrls-Irby  Cotton  Company,  and  re- 
spectfully shows  to  the  court:  That  the  evi- 
dence upon  which  order  No.  530  was  made 
by  the  Corporation  Commission  was  taken  at 
Geary,  Okl.,  upon  September  30,  1911,  by 
A.  P.  Watson,  one  of  the  commissioners, 
which  evidence  was  taken  down  in  short- 
hand. That  immediately  after  said  evidence 
was  taken  In  Geary,  Okl.,  appellant  applied 
to  the  Corporation  Commission  through  its 
attorneys  for  permission  to  introduce  addi- 
tional testimony  In  behalf  of  the  api^ellant, 
and  requested  said  Corporation  Commisaiou 
to  permit  appellant  to  have  the  short  land 
notes  read  to  It.  It  was  further  requested 
by  counsel  for  appellant  that  the  evidence  be 
transcribed  by  the  reporter,  and  one  of  the 
commissioners  of  the  said  Corporation  Com- 
mission consented  that  said  evidence  should 
be  transcribed,  and  the  said  court  reporter 
was  employed  and  requested  to  transcribe 
the  evidence  in  said  case,  and  to  notify  at- 
torneys for  appellant  as  soon  as  the  evi- 
dence was  transcribed.  That  the  reporter 
agreed  to  transcribe  the  evidence  as  retjuest- 
ed  and  to  notify  counsel  for  api)ellant.  but 
immediately  became  ill  and  has  been  confin- 
ed to  bis  bed  ever  since.  That  the  counsel 
for  appellant  was  not  present  at  the  taking 
of  the  evidence  in  Geary,  Okl.,  and  has  been 
unable  to  read  any  of  the  evidence  taken  in 
said  case.    That  appellant  was  relying  upon 


the  fact  that  the  Corporation  Commission 
would  permit  It  to  introduce  additional  ma- 
terial evidence  in  its  belulf  as  soon  as  the 
court  r^torter  could  copy  off  the  evidence 
taken  as  above  stated,  and  that  it  was  re- 
lying upon  this  t&ct  at  the  time  said  order 
was  issued  upon  October  17,  1911.  Appel- 
lant r^resents  that  said  evidence  has  never 
been  transcribed  and  filed,  and  the  time  has 
never  been  set  for  its  submission  to  the  Cor- 
poration Commission,  as  required  by  law. 
Appellant  further  represents  that  it  has  ma- 
terial evidence  which  it  desires  to  introduce 
in  its  behalf,  which  will  materially  affect 
the  order  herein.  Appellant  therefore  prays 
the  honorable  Supreme  Court  that  the  rec- 
ord herein  l>e  certified  back  to  the  Corpora- 
tion Commission  for  the  purpose  of  having 
the  transcript  of  the  evidence  taken  in  the 
case  attached  thereto,  and  certified  to  the 
Supreme  Court;  and  further  requests  that 
the  appellant  be  permitted  to  introduce  ad- 
ditional evidence  upon  the  issues  involved 
in  said  order  by  the  Corporation  Commis- 
sion," The  following  indorsement  is  made 
at  the  bottom  of  said  motion:  "I  hereby  ac- 
cept service  of  above  motion.  Chas.  West, 
Atty.  Gen.,  by  W.  C.  Reeves,  Asst.  Atty. 
(Jen.  Oct.  31,  1911."  Said  motion  is  sworn 
to  by  R.  T.  Harrla  on  October  30,  1911,  be- 
fore H.  B.  WIlUs,  notary  public. 

On  October  31,  1911,  the  order  of  said  Com- 
mission on  said  application  was  superseded, 
upon  appellant's  entering  into  a  bond  condi- 
tioned to  pay  the  said  appellees  such  damage 
as  they  may  sustain  by  reason  of  the  grant- 
ing of  said  supersedeas.  It  is  further  condi- 
tioned by  said  order,  however,  that  the  ap- 
pellant should  give  notice  of  a  certain  day  in 
every  week  that  it  would  gin  for  the  pub- 
lic, and  such  gin  should  be  operated  on  such 
day  of  every  week  for  the  patronizing  public 
until  the  cotton  of  the  patronizing  public 
was  ginned.  At  the  same  time  It  was  fur- 
ther ordered  that  the  cause  should  be  re- 
manded to  the  Commission  for  the  receiving 
of  additional  testimony  which  was  desired 
to  be  offered  by  the  appellant;  the  same  to 
be  Iieard  and  certified  back  to  this  court 
within  20  days,  together  with  the  evidence 
taken  at  the  former  hearing. 

The  order  entered  by  the  Commission  from 
which  the  appeal  is  taken  is  as  follows: 
"Opinion  and  Order.  The  complainants  in 
this  case  consist  of  25  farmers  and  business 
men  at  Geary  and  vicinity.  The  defendant 
is  the  Harris-lrby  Cotton  Company;  the 
owner  and  mauager,  Mr.  Harris,  resides  in 
Oklahoma  City.  The  complaint  alleges  in 
substance  that  the  defendant  oi)erates  the 
only  cotton  gin  at  the  town  of  Geary  and 
has  a  monopoly  on  the  business;  that  the 
complainants  are  compelled  to  have  their 
cotton  ginned  at  the  defendant's  gin;  that 
the  defendant  is  charging  an  unreasoniihle 
price  for  ginning  of  cotton ;  that  it  charges 
25  cents  per  hundred  pounds  for  ginning 
seed  cotton  and  f  1.25  for  furnishing  bagjsing 
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and  ties,  making  a  total  cost  of  approximate- 
ly ?6  per  ball.  Complainants  pray  that  the 
Commission  issue  an  order  requiring  the 
defendant  to  gin  cotton  for  the  public  at  a 
reasonable  price  therefor.  The  evidence  in 
this  case  shows  that  the  people  in  and  around 
Geary  have  been  paying  25  cents  per  hun- 
dred pounds  for  ginning  cotton,  and  $1.25 
per  bale  for  bagging  and  ties.  After  the 
filing  of  this  complaint  the  defendant  charg- 
ed 30  cents  per  hundred  pounds  for  seed 
cotton,  which  charge  covered  the  bagging 
and  tie  charge.  This  was  a  slight  reduction 
from  the  former  charge.  The  average  num- 
ber of  pounds  of  seed  cotton  in  a  bale  is 
not  less  than  1,600;  at  30  cents  a  hundred 
would  average  $4.80  a  bale.  The  usual 
price  for  ginning  cotton  over  the  country, 
where  a  gin  is  located  and  gins  al)out  500 
bales  without  competition,  60  cents  per  hun- 
dred for  lint  cotton  or  $3  a  bale  and  charge 
$1  for  bagging  and  ties;  from  600  to  1,200 
bales  they  charge  50  cents  per  hundred  and 
$1  for  bagging  and  ties  or  $3.50  per  bale; 
from  1,200  to  2,000  or  more  bales,  40  cents 
per  hundred  and  $1  for  bagging  and  ties,  $3. 
The  evidence  in  this  case  shows  that  the 
customary  price  for  ginning  cotton  40  cents 
per  hundred  pounds  of  lint  cotton  and  $1  for 
bagging  and  ties;  that  this  Is  the  price  that 
Is  being  charged  by  other  gins  in  other  towns 
in  this  section  of  the  country.  It  is  further 
shown  from  the  evidence  that  there  will  be 
from  600  to  1,000  bales  of  cotton  to  gin  in 
the  vicinity  of  Geary  this  year.  The  de- 
fendant claims  his  gin  cost  $10,000.  If  so, 
this  is  an  unnecessary  expenditure.  A  gin 
of  this  character  at  the  outside  with  all  un- 
loading apparatus  and  equipment  necessary 
to  handle  2,500  bales  of  cotton  during  the 
season  should  not  cost  to  exceed  $8,000. 
Since  the  filing  of  this  complaint  and  the 
hearing  of  this  cause,  the  defendant  has  in- 
formed the  Commission  that  he  will  not  gin 
cotton  for  anybody  except  himself.  By  this 
declaration,  he  says  to  the  public  at  Geary: 
'I  am  the  only  cotton  buyer  in  the  town.  I 
will  not  gin  cotton  for  any  one  that  buys 
cotton  from  the  farmer.  I  will  not  gin  cot- 
ton for  the  farmer.'  By  a  custom  that  run- 
neth beyond  the  memory  of  man,  cotton  gins 
have  been  erected  and  gin  cotton  for  the 
public  for  so  much  toll,  and  should  all  gin 
men  pursue  the  policy  now  Insisted  upon  by 
the  defendant  in  this  case,  the  glu  men  would 
have  monopoly  throughout  the  country  and 
would  pay  the  farmer  whatever  they  saw 
proper  for  bis  cotton,  and  he  would  be  abso- 
lutely at  their  mercy.  This  would  be  the 
most  disastrous  trust  that  could  be  con- 
ceived. We  concede  that  the  defendant  has 
a  right  to  build  a  gin  and  gin  his  own  cot- 
ton and  cannot  he  compelled  to  gin  for  the 
public,  but  in  this  case  be  has  held  himself 
out  to  the  public  since  he  began  the  opera- 
tion of  this  gin  as  a  glnner  of  custom  cot- 
ton. By  this  action  his  gin  became  a  pub- 
lic utility  under  section  13  of  the  anti-trust 


act,  and  this  gin  came  within  the  jurisdic- 
tion of  the  Corporation  Commission,  and  this 
jurisdiction  cannot  be  escaped  by  the  action 
of  the  defendant  In  this  way.  The  Inter- 
state Commerce  Commission  has  held  that  a 
railroad  could  be  built  from  one  point  to 
another  point  in  a  state  and  operated  with- 
out coming  within  the  jurisdiction  of  the 
Interstate  Commerce  Commission;  but  when 
such  railroad  made  traffic  arrangements 
within  other  roads  and  participated  In  the 
transportation  of  through  freight,  this  road 
once  under  its  jurisdiction,  the  Commis- 
sion had  authority  to  prescribe  interstate 
rates  and  to  require  such  road  to  participate 
therein.  For  the  defendant  to  withdraw  this 
use  from  the  public  at  this  particular  time 
would  be  disastrous,  and  if  he  can  at  all 
withdraw  this  use  from  the  public  it  must  be 
done  after  giving  to  the  public  a  reasonable 
notice,  and  not  in  the  middle  of  a  ginning 
season.  Men  who  own  threshing  machines 
throughout  the  country  conid  say  In  the  mid- 
dle of  a  threshing  season  that  'we  will  not 
thresh  this  wheat  unless  you  sell  it  to  us  be- 
fore we  thresh  it'  If  this  was  the  law, 
farmers  could  be  robbed  out  of  a  wheat  crop 
or  a  cotton  crop  in  one  season.  After  our  con- 
ference with  the  defendant  Mr.  Harris  and 
studying  him  closely,  we  are  almost  per- 
suaded that  his  sole  object  In  the  attitude  be 
has  taken  is  for  the  purpose  of  robbing  the 
farmers  of  that  section  out  of  what  they 
have  justly  and  honestly  made,  and  this 
Commission  will  never  believe  it  Is  the  law 
when  a  man  with  a  little  money,  living  in 
Oklahoma  City,  can  erect  gins  over  the  coun- 
try, as  Mr.  Harris  has  done,  and  hold  out 
to  the  communities  that  they  are  public 
utilities,  and  in  the  middle  of  the  cotton 
season  withdraw  the  use  from  the  public 
and  say:  'I  have  the  only  gin  in  this  town. 
You  can  sell  me  your  cotton,  or  you  can  haul 
it  10,  20,  or  30  miles  to  other  gins,  or  can 
help  yourself.'  This  does  not  even  smack  of 
the  ordinary  elements  of  fair  dealing  and 
honesty.  The  Commission  before  writing 
this  order  called  up  some  of  the  leading 
gins  and  cotton  men  over  the  state  to  ascer- 
tain the  actual  custom  and  prices,  and  the 
prices  indicated  above  are  the  maximum 
prices  charged  with  the  exception  at  Hold- 
euville,  where  they  charge  25  cents  a  hun- 
dred pounds  for  seed  cotton,  which  Includes 
bagging  and  ties,  or  average  of  $3.75  per 
bale.  At  Maud,  south  of  Shawnee,  they  are 
charging  40  cents  per  hundred  pounds  for 
lint  cotton  and  $1  for  bagging  and  ties,  or 
$3  a  bale.  In  this  case,  the  evidence  being 
somewhat  uncertain  as  to  the  number  of 
bales  of  cotton  to  be  ginned  at  Geary  this 
year,  the  Commission  is  of  the  opinion  that 
55  cents  for  100  pounds  of  lUit  cotton  and 
$1  for  bagging  and  ties  is  a  reasonable 
amount,  or  25  cents  per  hundred  pounds  for 
seed  cotton,  including  the  bagging  and  ties, 
makes  about  the  same  as  55  cents  and  charg- 
ing $1  for  bagging  and  ties.    The  bagging 
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and  ties  cost  tbe  gin  men  from  70  to  75 
cents,  usually  71  to  72  cents.  He  bas  a  prof- 
it of  25  cents  from  this  source  on  his  invest- 
ment In  bagging  and  ties.  The  defendant, 
the  Harrls-Irby  Cotton  Company,  is  hereby 
ordered  to  gin  cotton  at  the  town  of  Geary  for 
55  cents  per  hundred  pounds  lint  cotton  and 
$1  for  baggliig  and  ties  or  23  cents  per  hun- 
dred pounds  for  seed  cotton  which  shall  In- 
clude the  charge  for  bagging  and  ties.  The 
company  cau  charge  either  one  of  the  above 
prices,  but  must  charge  one  or  the  other; 
it  cannot  charge  55  cents  for  lint  cotton  in 
one  instance  and  23  cents  for  seed  cotton 
in  another.  This  order  sliall  take  effect  on 
and  after  the  28th  day  of  October,  1911." 

The  motion  for  new  trial  made  by  the  ap- 
pellant Is  also  as  follows :  "Comes  now  Har- 
ris-Irby  Cotton  Company,  defendant,  and  re- 
spectfully moves  the  Corporation  Commission 
to  vacate  and  set  aside  order  No.  530  entered 
herein  upon  the  18th  day  of  October,  1011, 
to  become  effective  on  the  28th  day  of  Octo- 
ber, 1911;  and  to  grant  the  said  defendant  a 
new  trial  for  the  following  reasons,  which 
affect  materially  the  substantial  rights  of  the 
defendant:  (1)  Complaint  No.  1,445  filed  by 
C.  D.  Baldwin  et  al.,  of  Geary,  Okl.,  upon 
which  order  No.  530  of  the  Corporation  Com- 
mission is  based,  does  not  state  f&cts  suffi- 
cient to  give  the  Corporation  Commission  of 
the  State  of  Oklahoma  Jurisdiction  to  hear 
said  complaint  or  to  make  said  order  No. 
530.  (2)  Complaint  No.  1,445,  upon  which 
order  No.  530  of  the  Corporation  Commission 
is  based,  does  not  state  facts  snfflcient  to 
constitute  a  cause  of  action  or  complaint  In 
favor  of  plaintiffs  and  against  the  defendant, 
and  is  insufficient  to  sustain  order  No.  530. 
(3)  Said  order  No.  530  of  the  Corporation 
Commission  Is  not  sustained  by  sufficient 
evidence,  and  is  contrary  to  law.  (4)  The 
findings  of  fact  made  by  the  Corporation 
Commission  In  said  order  No.  530  are  not 
sustained  by  the  evidence  and  record  in  this 
case.  (5)  The  findings  of  fact  by  the  Cor- 
poration Commission  in  said  order  No.  530 
show  upon  their  face  that  said  findings  were 
made  from  telephone  communications  with 
various  parties  over  the  state  unknown  to 
defendant  when  said  parties  were  not  under 
oath,  and  when  defendant  was  unable  to  be 
present  and  cross-examine  them.  (6)  That 
said  order  No.  530  is  in  violation  of  the  fifth 
amendment  of  the  Constitution  of  the  United 
States,  which  provides  that  property  shall 
not  be  taken  for  private  or  public  use  with- 
out Jnst  compensation.  (7)  That  said  order 
No.  530  of  the  Corporation  Commission  is  in 
violation  of  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States,  which  pro- 
vides that  no  state  shall  deprive  any  person 
of  liberty  or  property  without  due  process  of 
law,  or  deny  any  person  In  its  Jurisdiction 
the  equal  protection  of  the  law.  (8)  That 
said  order  No.  530  is  unreasonable  and  un- 
just. (9)  That  the  Corporation  Commission 
of  the  State  of  Oklahoma  is  without  Jurisdic- 


tion or  authority  to  make  said  order  No.  530. 
(10)  That  said  Corporation  Commission  err- 
ed In  making  said  order  before-  the  defend- 
ant had  closed  Its  case,  and  after  It  bad  re- 
quested the  Corporation  Commission  to  per- 
mit it  to  introduce  and  offer  additional  tes- 
timony which  was  material  to  the  issue  being 
tried.  (11)  That  said  Corporation  Commis- 
sion erred  In  refusing  to  give  to  the  defend- 
ant additional  time  in  which  to  introduce 
evidence  in  its  behalf,  after  said  CoriH)ration 
Commission  was  requested  to  give  addition- 
al time  for  the  purpose  of  Introducing  tes- 
timony material  to  the  defendant  herein.  (12) 
Because  said  Corporation  Commission  did  not 
comply  with  section  1246  of  the  Compiled 
Laws  of  the  Statutes  of  Oklahoma,  1900,  in 
the  taking  and  transcribing  of  the  testimony 
and  submission  of  same  to  the  Commission 
before  its  consideration  thereof,  and  before 
the  order  was  made  herein;  and  also  because 
said  testimony  so  takm  was  not  submitted 
to  the  Commission  at  the  time  and  place  fix- 
ed by  the  Commission  for  the  taking  of  same, 
and  that  said  order  was  made  before  said 
testimony  was  transcribed  or  submitted  to  the 
Corporation  Commission,  and  said  order  was 
made  upon  telephone  communications,  and 
testimony  of  which  the  defendant  had  no  no- 
tice, and  which  was  not  transcribed  or  taken 
down  in  any  way  by  said  Corporation  Com- 
mission." 

In  the  certificate  certifying  up  the  evidence 
theretofore  taken  it  is  stated  that  on  the 
8th  day  of  November,  1911,  the  case  was  set 
for  taking  additional  evidence  at  the  office 
of  the  Commission  on  the  17th  day  of  No- 
vember, 1911,  at  10  o'clock  a.  m.;  but  no 
one  appeared  for  tiie  appellant,  and  the  case 
was  closed. 

[1]  On  November  20  1911,  the  appellant 
filed  a  motion  In  this  court  to  strike  from 
the  supplemental  record  "all  that  part  which 
precedes  the  transcript  of  the  testimony  for 
the  reasons:  First.  That  it  is  merely  an  ar- 
gument on  behalf  of  the  Corporation  Com- 
mission, and  that  to  be  considered  by  the 
court  should  be  filed  as  such,  but  that  it  is 
not  a  part  of  the  transcript  of  the  corpora- 
tion commissioners'  proceedings.  Second.  Be- 
cause the  recitations  and  statements  do  not 
purport  to  be  findings  of  fact  by  the  Corpora- 
tion Commission  and  do  not  constitute  a 
part  of  the  record  in  said  case."  And  fur- 
ther, at  the  same  time,  appellant  filed  an 
additional  motion  to  again  have  the  cause 
remanded  for  the  taking  of  additional  evi- 
dence on  the  ground  that  no  notice  what- 
ever was  ever  sent  to  the  appellant  or  its 
attorneys  by  the  Commission  of  the  time  set 
for  the  taking  of  evidence,  and  that  It  had 
no  notice  of  said  hearing  until  several  days 
after  said  time  for  hearing  bad  passed.  The 
motion  in  part  is  as  follows:  "Appellant  re- 
spectfully shows  that  at  all  times  previous 
when  hearings  were  set  before  the  Corpora- 
tion Commission  in  which  it  was  interested. 
It  had  always  received  from  said  Corpora- 
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tlon  Commlsaion  a  notice  of  the  same  stat- 
ing when  the  hearing  would  be  had,  and  that 
It  was  relying  upon  the  Corporation  Commis- 
sion notifying  it  of  the  date  for  hearing,  as 
such  had  always  previously  been  Its  custom. 
Appellant  respectfully  states  that  it  has  ma- 
terial evidence  in  this  case  which  It  desires 
to  introduce  before  said  Commission." 

Section  22  of  article  9  of  the  Constitution 
provides:  "In  no  case  of  appeal  from  the 
Commission,  shall  any  new  or  additional  evi- 
dence be  Introduced  in  the  Supreme  Court, 
but  the  chairman  of  the  Commission,  under 
the  seal  of  the  Commission,  shall  certify  to 
the  Supreme  Court  ail  the  facts  upon  which 
the  action  appealed  from  was  based,  and 
which  may  be  essential  for  the  proper  deci- 
sion of  the  appeal,  together  with  such  of  the 
evidence  introduced  before,  or  considered  by 
the  Commission  as  may  be  selected,  specified 
and  required  to  be  certified,  by  any  party  In  in- 
terest, as  well  as  such  other  evidence,  so 
Introduced  or  considered  as  the  Commission 
may  deem  proper  to  certify.  The  Commission 
shall,  whenever  an  appeal  is  taken  therefrom, 
tile  with  the  record  of  the  case,  and  as  a 
part  thereof,  a  written  statement  of  the  rea- 
sons upon  which  the  action  appealed  from 
was  based,  and  such  statement  shall  be  read 
and  considered  by  the  Supreme  Court,  upon 
disposing  of  the  appeal.  The  Supreme  Court 
shall  have  jurisdiction,  on  such  appeal,  to 
consider  and  determine  the  reasonableness 
and  Justness  of  the  action  of  the  Commission 
appealed  from;  as  well  as  any  other  matter 
arising  under  such  appeal;  provided,  how- 
ever, that  the  action  of  the  Commission  ap- 
pealed from  shall  be  regarded  as  prima  facie 
just,  reasonable,  and  correct;  but  the  court 
may,  when  it  deems  necessary  in  the  Interest 
of  justice,  remand  to  the  Commission  any 
case  pending  on  appeal,  and  require  the  same 
to  be  further  Investigated  by  the  Commission, 
and  reported  upon  to  the  court  (together 
with  a  certificate  of  such  additional  evidence 
as  may  be  tendered  before  the  Commission 
by  any  party  in  interest),  before  the  appeal 
is  finally  decided." 

It  will  be  seen  that  nothing  Is  proper  to 
t)e  incorporated  In  the  record  except  "all  the 
facts  upon  which  the  action  api)ealed  from 
was  based,  and  which  may  be  essential  for 
the  proi)er  decision  of  the  appeal,  together 
with  such  of  the  evidence  Introduced  before, 
or  considered  by  the  Commission  as  may  be 
selected,  specified  and  required  to  be  certified, 
by  any  party  in  interest,  as  well  as  such 
other  evidence,  so  introduced  or  considered 
as  the  Commission  may  deem  proper  to 
certify,  •  •  *  and  a  written  statement  of 
the  reasons  upon  which  the  action  appealed 
from  was  based.     ♦    •     * " 

It  follows  that  such  part  as  Is  contained 
in  the  record  certified  up  as  may  not  be  with- 
in the  purview  of  the  foregoing  is  Improperly 
there,  and  it  is  hereby  ordered  stricken  from 
the  record,  not  only  for  the  foregoing  rea- 
son, but  also  the  farther  reason  that  the 


statement  that  the  orders  granting  the  super- 
sedeas  and  remanding  the  cause  for  the  talc- 
ing of  additional  evidence  were  made  er 
parte  is  neither  true  as  to  fact  nor  borne  out 
by  the  record  in  this  case.  The  record  shows 
that  the  Attorney  General,  whose  duty  Is 
made  by  the  Constitution  to  represent  the 
Corporation  Commission  In  this  court,  ac- 
cepted service  on  each  of  these  applications, 
and  no  appearance  was  made  either  by  the 
Corporation  Commission  or  its  counsel  in 
this  court  to  answer  or  contest  said  appli- 
cations, but  default  was  made.  Had  the  Cor- 
poration Commission  or  its  attorney  thought 
that  said  order  remanding  for  the  taking  of 
additional  evidence,  or  superseding  the  order 
I)ending  appeal,  was  Improperly  granted,  the 
proper  procedure  would  have  been  to  file  a  mo- 
tion in  this  court  to  modify  or  vacate  or  sni>- 
plemeut  the  same,  which  would  have  been 
given  not  only  respectful  but  careful  consid- 
eration. But  no  such  motion  has  been  filed 
with  this  court. 

Section  21,  art  9,  of  the  Constitution,  pro- 
vides: "Upon  the  granting  of  an  appeal,  a 
writ  of  supersedeas  may  be  awarded  by  the 
Supreme  Court,  suspending  the  operation  of 
the  action  appealed  from  until  the  final  dis- 
position of  the  appeal;  but,  prior  to  the  final 
reversal  thereof  by  the  Supreme  Court,  no 
action  of  the  Commission  prescribing  or  af- 
fecting the  rates,  charges,  or  classifications 
of  tratfic  of  any  transportation  or  transmis- 
sion company  shall  be  delayed,  or  suspended 
in  Its  operation,  by  reason  of  any  apiieal 
by  such  corporation,  or  by  reason  of  any 
proceeding  resxiltlng  from  such  appeal,  until 
a  suspending  bond  shall  have  first  been  ex- 
ecuted and  filed  with,  and  approved  by  the 
Commission  (or  approved,  on  review,  by  the 
Supreme  Court),  payable  to  the  state,  and 
sufficient  in  amount  and  security  to  Insure 
the  prompt  refunding,  by  the  appetiUng  cor- 
poration to  the  parties  entitled  thereto,  of  all 
charges  which  such  company  may  collect  or 
receive,  pending  the  appeal,  In  excess  of 
those  fixed,  or  authorized,  by  the  final  deci- 
sion of  the  court  on  appeal.  The  Commis- 
sion, upon  the  execution  of  such  bond,  shall 
forthwith  require  the  appealing  company, 
under  penalty  of  the  Immediate  enforcement 
(liendlng  the  appeal  and  notwithstanding  any 
supersedeas)  of  the  order  or  requirement 
appealed  from,  to  keep  such  accounts;  and 
to  make  to  the  Commission,  from  time  to 
time,  such  reports,  verified  by  oath,  as  may, 
in  the  judgment  of  the  Commission,  suffice  to 
show  the  amounts  being  charged  or  received 
by  the  company,  pending  the  appeal,  in  ex- 
cess of  the  charge  allowed  by  the  action  of 
the  Comiulssion  appealed  from,  together  witli 
the  names  and  addresses  of  the  persons  to 
whom  such  overcharges  will  be  refundable 
in  case  the  charges  made  by  the  company, 
Iiending  the  appeal,  be  not  sustained  on  such 
appeal;  and  the  Commission  stiall  also, 
from  time  to  time,  require  such  company, 
under  like  penalty,  to  give  additional  aecuri- 
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tj  on,  or  to  increase  the  said  suspending 
bond,  whenever.  In  the  opinion  of  the  Com- 
mission, the  same  may  be  necessary  to  In- 
sure the  prompt  refunding  of  the  overcharges 
aforesaid.  Upon  the  final  decision  of  such 
appeal,  all  amounts  which  the  appealing 
company  may  have  collected,  pending  the 
appeal,  in  excess  of  that  authorized  by  such 
final  decision,  shall  be  promptly  refunded  by 
the  company  to  the  parties  entitled  thereto, 
In  auch  manner  and  through  such  methods  of 
distribution  as  may  be  prescribed  by  the 
Commission,  or  by  law." 

It  is  a  serious  question  as  to  whether  the 
appellant  was  not  entitled  under  this  section 
of  the  Constitution  to  the  supersedeas  as  a 
matter  of  right;  but  this  court,  out  of  regard 
for  the  rights  of  the  public,  required  that 
the  gin  be  operated  regularly  on  a  certain 
day  In  every  week  at  which  cotton  for  the 
public  should  be  ginned,  so  as  to  protect 
the  Interest  of  the  public  pending  the  adjudi- 
cation of  the  rights  of  all  these  parties  on 
review  in  this  court.  If  this  order,  w^hieh 
was  made  without  the  appearance  of  any 
representative  on  the  part  of  the  Corpora- 
tion Commission,  after  notice,  was  not  suffi- 
ciently comprehensive  to  safeguard  all  these 
Interests,  the  proper  procedure  would  have 
been  by  a  motion  to  modify  or  vacate  or 
supplement,  and  the  place  to  file  such  motion 
is  with  the  clerk  as  a  pleading  in  this  court, 
and  not  as  a  certificate  in  the  record  that  Is 
sent  up. 

[2]  As  to  the  motion  to  again  remand  for 
the  taking  of  additional  evidence,  it  was  not 
the  duty  of  the  Corporation  Commission  to 
notify  counsel  for  the  appellant  as  to  the  date 
on  which  the  cause  was  against  set  for 
hearing.  The  appellant  took  notice  as  a 
matter  of  law  of  such  setting,  and  having 
procured  at  his  own  instance  the  remanding 
of  said  cause  for  the  taking  of  additional 
evidence,  and  this  court  having  required  that 
It  be  done  within  a  certain  time  In  order 
that  this  cause  might  be  expeditiously  de- 
termined, provided  the  attorneys  for  both 
Bides  of  this  case  would  expeditiously  brief 
the  case,  it  was  doubly  the  duty  of  the  at- 
tornej's  for  appellant  to  make  inquiry  and 
exercise  diligence  on  Its  part.  This  it  has 
failed   to  do. 

In  Hine  v.  Wadllngton  et  al.,  27  Okl.  28f>, 
111  Pae.  543,  it  is  said:  "We  think  this  evi- 
dence may  be  considered  as  a  part  of  this 
record  on  this  hearing.  If  the  action  of  the 
Corporation  Commission  In  certifying  up 
same  orwrates  as  a  surprise  to  the  appel- 
lant, his  remedy  is,  not  to  move  to  strike  out 
this  evidence,  but  to  set  up  under  proiier 
verification  the  evidence  that  he  was  pre- 
cluded from  Introducing  by  the  Commission's 
not  bearing  additional  evidence  under  the 
order  of  this  court,  and.  If  it  then  appears 
that  api>ellant  is  entitled  to  have  such  evi- 


dence considered,  this,  court,  under  section. 
22,  art.  9,  of  the  Constitution,  may  require 
the  Commission  to  bear  such  evidence  and 
certify  it  up  to  become  a  part  of  the  record; 
before  us." 

[3]  Whilst  the  Attorney  General  and  the 
Corporation  Commission  have  both  bad  serv- 
ed upon  them  notice  of  this  hearing  for  the 
remanding  of  said  cause  again  for  the  taking, 
of  additional  evidence,  no  contention  has 
been  made  that  the  motion  Is  Insufilcient  on 
the  ground  that  It  fails  to  set  out  substan- 
tially the  evidence  sought  to  be  Introduced. 
But  as  this  is  the  second  application  for  the 
remanding  of  the  case,  and  as  the  case  was 
set  for  hearing  for  the  taking  of  additional 
evidence,  and  the  appelhint  failed  to  avail- 
Itself  of  that  opiwrtimity  and  again  asks  for 
it  to  be  remanded,  it  certainly  must  be  re-, 
quired  to  comply  strictly  with  the  proper 
rule,  and  on  both  grounds — that  is,  that  the 
application  does  not  come  strictly  within  the 
rule,  and  that  it  has  no  opportunity  that  it 
did  not  avail  itself  of  or  exercise  proper 
diligence — the  motion  to  remand  must  be 
overruled. 

It  follows  that  the  motion  to  strike  out 
that  part  of  the  record  certified  up  by  the 
Corporation  Commission  that  Is  not  properly ' 
a  part  of  it  will  be  sustained,  and  the  mo- 
tion of  appellant  to  remand  for  the  taking 
of  additional  testimony  will  be  denied,  and 
this  cause  is  ordered  set  for  hearing  at  the 
head  of  the  docket,  with  directions  that  all 
parties  proceed  lustanter  to  brief  the  same. 
All  the  Justices  concur. 


DAVIDSON  V.  GASKJLIj. 
(Supreme  Court  of  Oklahoma.     Feb.  6,  1912.) 

(8j/llabut  hy  the  Court.) 

Contracts  (85  171.  280,  31»*)— Work  and 
Labor  (|  14*)— Entire  or  Severable  Con- 
tract—PERroRUANCE— Recovery  on  Quan- 
tum Meruit. 

G.,  a  member  of  the  bar  and  an  expert 
stenographer  and  clerical  man,  contracted  to 
go  into  D.'s  office  and  do  the  stenographic 
and  clerical  work  from  July  Ist  up  to  state- 
hood, and  was  to  receive  one-half  of  the  net 
fees  earned  by  the  office  as  his  compensation. 
In  September  he  took  sick  and  left  the  office, 
during  which  time  he  fumished  stenographic 
help  at  his  expense.  He  returned  siiortly  aft-  . 
erwards,  and  remained  until  October  26th, 
when  he  left  the  office  and  did  not  return  un- 
til after  statehood,  the  work  he  was  employed 
to  do  being  done  in  the  meantime  by  D.  work- 
ing night  hours  and  Sundays,  and  by  stenog-. 
raphe  rs  paid  for  by  D.  After  the  term,  G.  ■ 
sues  D.  on  the  contract  for  one-half  of  all 
net  fees  earned  by  the  office.     Held: 

(a)  Such  contract  was  entire  and  indivisible, 
and  not  severable  or  apportionable. 

(b)  Said  contract  was  not  fully  performed. 

(c)  The  suit  being  on  an  entire  and  indi- 
visible and  not  on  a  severable  or  apportionable 
contract,  plaintiff  was  not  entitled  to  recover. 

(d)  Sickness  in  the  absence  of  a  provision 
in   the  contract   to    the   contrary   will   not   au- 


*For  other  cases  «««  same  topic  and  >ecUon  NUMBER  In  Dec  Dig.  t  Am.  Ols.  Key  No.  Series  &  Rep'r  indexes  ; 
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thorize  a  recovery  upon  an  entire  and  indi- 
visible contract  not  performed. 

(e)  Where  services  have  been  performed  un- 
der such  a  contract  and  the  benefits  accepted 
by  the  employer,  the  employ^  may  sue  on 
quantum  meruit  and  recover  the  reasonable 
value  of  the  services  rendered,  such  action  be- 
ing subject  to  the  defendant's  rights  for  the 
breach  of  the  contract. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §|  754-757,  1493-1507;  Dec.  Dig. 
It  171,  280,  319;*  Work  and  Labor,  Cent  Dig. 
if  31-33;   Dec.  Dig.  i  14.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Muskogee  County; 
John  H.  King,  Judge. 

Action  by  X  F.  Gasiclll  against  A.  A.  Da- 
vidson. From  a  Judgment  for  plaintiff,  de- 
fendant brings  error.    Reversed. 

Geo.  S.  Ramsey,  for  plaintiff  In  error. 
Wm.  T.  Hutcblngs  and  Wm.  P.  Z.  German, 
for  defendant  In  error. 

ROBERTSON,  C.  This  was  an  action  to 
recover  money  alleged  to  be  due  on  a  con- 
tract made  and  entered  Into  by  the  parties 
hereto  on  or  about  June  24,  1907.  The  peti- 
tion shows:  That  at  said  date  Davidson  liad 
been  appointed  master  in  chancery,  probate 
commissioner,  and  referee  In  bankruptcy  of 
the  United  States  Cburt  for  the  Western  Ju- 
dicial District  of  the  Indian  Territory,  sit- 
ting at  Muskogee,  by  Hon.  W^illlam  R.  Law- 
rence, judge  of  said  court,  and  that  be  acted 
as  such  master  in  chancery,  etc.,  from  said 
date  of  appointment  up  to  the  time  of  the 
admission  of  the  Indian  Territory  and  Okla- 
homa into  the  Union  as  the  state  of  Okla- 
homa, to  wit,  November  16,  1907.  That  soon 
after  said  appointment  Gasklll,  who  will 
hereinafter  be  referred  to  as  defendant,  en- 
tered into  a  verbal  contract,  the  terms  of 
which  were,  In  substance,  as  follows:  Plain- 
tiff was  to  enter  the  office  of  defendant  and 
render  him  general  assistance  in  conducting 
the  business  of  his  said  office  as  such  master 
In  chancery,  etc.,  to  take  and  transcribe  sten- 
ographic notes  of  testimony  introduced  at 
the  hearing  of  cases  before  defendant  as  such 
master  In  chancery,  etc.,  and  attend  to  the 
duties  of  general  office  stenographer  and 
clerk  in  the  office  of  said  defendant,  and  bear 
one-half  of  the  expenses  of  maintaining  said 
offices  and  of  proper  handling  of  the  work  in 
connection  therewith.  In  consideration  there- 
of defendant  was  to  turn  over  and  pay  to 
plaintiff  a  sum  equal  to  one-half  of  all  fees, 
perquisites,  and  emoluments  received  by  him 
as  such  master  in  chancery,  etc.,  and  the  du- 
ties, obligations,  and  liabilities  of  the  parties 
should  begin  July  1, 1907,  and  continue  to  ac- 
crue until  the  date  of  the  admission  of  Okla- 
homa into  the  Union.  Plaintiff  alleged  that 
he  duly,  promptly,  and  faithfully  performed 
each  and  every  term,  obligation,  and  condi- 
tion imposed  upon  him  by  the  terms  of  the 
said  contract,  either  personally  or  through 
others  employed  for  that  purpose,  who  satis- 


factorily and  properly  rendereS  and  perform- 
ed all  services  required  and  contracted  for 
under  said  contract,  and  whose  services  were 
performed  and  accepted  by  defendant,  pur- 
suant to  the  terms  of  said  contract  and  with- 
in the  time  required  thereunder;  that  his 
share  of  the  proceeds  of  said  offices  from  the 
1st  day  of  July  to  the  16th  day  of  November 
was  $3,880,  of  which  sum  $1,880  had  been 
paid;  that  there  was  due  plaintiff  from  de- 
fendant under  the  terms  of  the  contract  the 
sum  of  $2,000.  Plaintiff  further  alleged  that 
after  his  duties  under  said  contract  had  been 
performed,  and  after  the  admission  of  the 
state  of  Oklahoma  Into  the  Union,  he  made 
demand  of  defendant  for  the  amount  due,  but 
defendant  refused,  and  still  refuses,  to  pay 
any  part  thereof.  Defendant  answered,  and. 
in  addition  to  a  general  denial,  alleged  that 
he  had  paid  plaintiff  all  claims  and  demands 
arising  out  of  said  agreement  as  therein  set 
forth.  By  agreement  of  parties  the  cause 
was  referred  to  Hon.  R.  C.  Allen,  as  referee, 
with  instructions  to  report  his  finding!)  of 
fact  and  conclusions  of  law,  which  was  done, 
his  report  being  filed  July  6,  1900,  the  recom- 
mendations of  which  were  that  judgment 
should  be  rendered  in  favor  of  plaintiff  in  the 
sum  of  $546  and  Interest.  Defendant  filed  a 
motion  to  set  aside  the  report  of  the  referee 
and  for  a  new  trial,  and  also  filed  exceptions 
to  the  conclusions  of  the  referee,  all  of  which 
were  overruled  and  denied  by  the  court,  and 
judgment  was  entered  in  accordance  with  the 
recommendations  of  the  referee.  From  this 
judgment  defendant  appeals,  and  assigns 
four  propositions,  upon  which  he  asks '  for 
reversal  of  said  Judgment,  namely:  First. 
The  contract  between  the  parties  was  entire 
and  Indivisible.  Second.  The  contract  was 
not  fully  performed.  Third.  The  suit  being 
on  an  entire  contract,  not  fully  performed, 
the  plaintiff  was  not  entitled  to  a  Judgment 
Fourth.  If  the  contract  be  not  entire,  but 
severable,  the  plaintiff  has  been  paid.  The 
defendant  in  error  raises  no  other  points. 
but  In  arguing  the  case  discusses  together  the 
third  and  fourth  propositions,  and  the  sec- 
ond and  third  propositions. 

In  order  to  clearly  understand  the  issues, 
it  is  necessary  to  know  what  the  contract 
was.  Plaintiff  In  error,  without  objection 
from  the  defendant  in  error,  has  set  forth 
the  contract  in  his  brief;  the  same  being  as 
follows:  "The  Contract  The  contract  be- 
tween the  parties  was  not  reduced  to  writing, 
but,  briefly  stated,  is  as  follows:  That  the 
plaintiff  below,  being  a  member  of  the  bar 
and  an  expert  stenographer,  and  having  had 
one  year's  experience  in  the  defendant's  of- 
fice as  master  of  chancery,  probate  commis- 
sioner, and  referee  in  bankruptcy  in  the 
United  States  Court  for  the  Northern  Ju- 
dicial District  of  Indian  Territory,  was  em- 
ployed by  the  defendant  to  perform  and  con- 
duct the  stenographic  and  clerical  work  in 
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the  esime  oflBc^  bield  by  tbe  defendant  tn  tbe 
{.'nitied  States  Court  for  the  Western  Ju- 
dicial District  of  Indian  Territory  for  the  pe- 
riod from  July  1,  1907,  to  the  admission  of 
Oklahoma  as  a  state.  The  compensation 
agreed  on  was  that  the  defendant  should  pay 
the  plaintiff  one-half  of  the  net  fees  of  the 
oflBce  during  said  period  of  time,  the  plain- 
tiff to  pay  one-half  of  the  total  expenses; 
that,  should  the  employment  of  oQier  help 
be  necessary,  the  compensation  of  such  other 
help  should  be  considered  as  oflBce  expenses, 
to  be  borne  by  plaintiff  and  defendant  equal- 
ly, which  agreemoit  was  later  modified  so 
that  the  compensation  of  such  persons  as  it 
might  be  necessary  to  employ  to  help  in  the 
work  should  be  charged  to  and  paid  by  the 
plaintiff  himself."  Was  this  an  entire  and  in- 
divisible contract?  We  think  it  was.  Plain- 
tiff, by  his  own  pleadings,  alleges  fall  per- 
formance of  all  precedent  conditions,  and 
thereby  practically  admits  that  defendant's 
obligation  to  pay  is  conditioned  upon  plain- 
tiff's performance  in  full  of  the  terms  and 
conditions  of  the  contract  The  referee  in 
effect  finds  the  contract  to  be  as  alleged  by 
the  defendant,  and  the  rule  is  that,  where 
one  party  contracts  to  do  certain  work  and 
the  other  to  pay  a  certain  price  for  the 
same,  the  contract  is  entire.  See  Meek  v. 
I>augtaerty,  21  Okl.  858,  97  Pac.  657,  and 
cases  there  cited.  In  this  case  the  plaintiff 
was  to  receive  one-half  of  the  net  fees  earn- 
ed by  the  office,  but  it  is  clear  that  this 
amount  could  not  be  ascertained  until  the 
entire  contract  was  completed  on  November 
17,  1907.  As  is  well  said  by  counsel  for 
defendant  in  error:  "It  was  possible  to  as- 
certain the  receipts  for  any  particular  piece 
of  business,  but  the  net  profits  from  the 
whole  office  could  not  be  shown  until  the 
transaction  was  complete  in  all  its  details, 
and  finally  closed,  so  that  no  more  work 
would  have  to  be  done  with  reference  to  it." 
In  2  Parsons  on  Contract  (8th  Ed.)  p.  517, 
the  author  says:  "If  the  part  to  be  perform- 
ed by  one  party  consists  of  several  separate 
and  distinct  items  and  the  price  to  be  paid 
by  the  other  is  apportioned  to  each  item  to 
be  performed,  or  is  left  to  be  implied  by  law, 
such  a  contract  will  generally  be  held  to  be 
severable.  •  *  *  And,  if  the  consideration 
to  be  paid  Is  single  and  entire,  the  contract 
must  be  held  to  be  entire,  although  the  sub- 
ject of  the  contract  may  consist  of  several 
distinct  and  wholly  independent  items."  In 
Massey  v.  Taylor,  6  Cold.  (Tenn.)  447,  98  Am. 
Dec.  429,  it  was  held  that  a  person  employ- 
ed for  a  specified  time,  and  for  certain  wages, 
and  who  is  discharged  by  his  employer  for 
cause,  cannot  recover  stipulated  wages  on 
the  contract,  but  may  recover  on  quantum 
meruit  for  the  worth  of  his  services  to  his 
employer,  but  not  to  exceed  the  contract 
price.  In  the  case  at  bar  no  attempt  is  made 
to  recover  on  quantum  meruit  or  quantum 
ralebat,  but  this  is  an  action  to  recover  on 
a  special  contract    In  this  case  plaintiff  re- 


lies Ml  bis  sickness  as  excusing  a  strict  com- 
pliance and  completion  of  his  contract,  and 
claims  that  by  reason  thereof  he  should  re- 
cover npon  the  contract  itself,  and  not  up- 
on quantum  meruit,  and  dtee  some  authori- 
ties which  apparently  sustain  that  idea,  bat 
we  believe  the  great  weight  of  authority 
holds  to  the  opposite  view.  Oonnsel  for 
plaintiff  in  error  cit6  Huyett  ft  Smith  Mfg. 
Co.  T.  Chicago  Edison  Co.,  59  Am.  St.  Rep. 
282,  where,  in  a  note  by  Judge  Freeman,  it 
is  said:  "Even  conceding  that  an  act  of 
Ood  does  excuse  nonperformance,  we  do  not 
see  that  it  authorizes  a  recovery  upon  a 
contract  that  has  not  been  performed.  Oth- 
erwise stated,  an  act  of  God,  even  if  it  does 
excuse  nonperformance,  does  not  entitle  ei- 
ther party  to  a  recovery  for  a  part  perform- 
ance of  the  contract"  See,  also,  Doster  y. 
Brown,  26  Oa.  24,  71  Am.  Dec.  153,  in  ac- 
cordance with  the  general  rule  heretofore 
stated,  that,  when  one  contracts  for  a  speci- 
fied sum  to  serve  another  for  a  specified  pe- 
riod, he  cannot  recover  anything  either  on 
his  contract  or  on  a  quantum  meruit  for 
serving  a  less  period,  when  he  terminates  his 
service  without  the  fault  or  consent  of  his 
employer.  In  other  words,  there  can  be  no 
recovery  on  an  entire  contract  for  personal 
services  until  they  have  been  fully  perform- 
ed. Yet  there  are  well-defined  exceptions  to 
this  rule,  but  the  case  at  bar  does  not  come 
within  the  exception.  Hutchinson  v.  Wet- 
more,  2  Cal.  310,  66  Am.  Dec.  337;  Penna. 
Nav.  Co.,  etc.,  v.  Dandrldge,  8  GUI  ft  J.  (Md.) 
248,  29  Am.  Dec.  543;  Leopold  v.  Salkey,  89 
111.  412,  31  Am.  Bep.  93;  Galvln  v.  Prentice, 
46  N.  Y.  Ifi2,  6  Am.  Rep.  58;  Jenkins  v. 
Wheeler,  37  How.  Praa  (N.  Y.)  458;  Coles 
V.  Celluloid  Mfg.  Co.,  39  N.  J.  Law,  326.  In 
speaking  of  the  sanctity  of  the  contract,  Mr. 
Justice  Swayne,  in  Deruiott  v.  Jones,  2  Wall, 
8,  17  L.  Ed.  762,  says:  "It  requires  them  to 
do  what  they  have  agreed  to  do.  If  inex- 
pedient impediments  lie  in  the  way,  and  a 
loss  must  ensue,  it  leaves  the  loss  where 
the  contract  places  it.  If  the  parties  have 
made  no  provisions  for  a  dispensation,  the 
rule  of  law  gives  none.  It  does  not  allow  a 
contract  fairly  made  to  be  annulled,  and  it 
does  not  permit  to  be  interpolated  what  the 
parties  themselves  have  not  stipulated." 
What,  then,  constitutes  an  entire  contract? 
In  an  exhaustive  note  found  in  59  Am.  St 
Rep.  277,  it  is  said  an  entire  contract  is  in- 
divisible. The  whole  must  stand  or  fall  to- 
gether. Norris  v.  Harris,  15  Cal.  226.  If 
the  consideration  is  single,  the  contract  is 
entire,  whatever  the  number  or  variety  of 
the  items  embraced  in  such.  Lucesco  Oil  Co. 
V.  Brewer,  66  Pa.  351;  Dibol  v.  Minott,  9 
Iowa,  403;  Fullmer  v.  Poust,  155  Pa.  276, 
26  AU.  543,  35  Am.  St  Rep.  881;  Rugg  v. 
Moore,  110  Pa.  2,36,  1  Aa  320;  McClurg  v. 
Price,  59  Pa.  420,  98  Am.  Dec.  356. 

The  entirety  of  a  contract  dei)ends  upon 
the  intentions  of  the  parties,  as  well  as  on 
the  fact  that  the  consideration  is  single,  and 
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the  divisibility  of  the  subject-matter,  or  the 
mode  of  measuring  the  price,  does  not  af- 
fect the  question.  The  covenants  of  an  en- 
tire contract  are,  of  course,  material  and  de- 
pendent, and  covenants  are  to  be  considered 
dependent  or  Independent,  according  to  the 
Intention  of  the  parties.  The  general  rule 
of  law  gleaned  from  the  cases  is  that,  while 
a  special  contract  remains  open  and  unper- 
formed, the  one  whose  part  of  It  has  not 
been  performed  cannot  recover  for  what  he 
has  done  until  the  whole  contract  is  com- 
pleted. It  Is,  however,  an  exception  to  the 
rule  that  there  can  be  no  recovery  on  a  con- 
tract to  do  an  entire  piece  of  work  for  a 
specified  sum  unless  the  work  is  done,  and 
the  exception  is  that  if  one  has  entered  Into 
a  special  contract  to  perform  work  for  an- 
other, and  the  work  Is  done,  but  not  in  the 
manner  stipulated  so  that  he  cannot  recover 
on  the  contract,  yet,  if  the  work  is  accepted 
and  used  and  any  benefit  derived  therefrom, 
a  recovery  may  be  had  on  a  quantum  meruit 
(Hayward  v.  Leonard,  7  Pick.  [Mass.]  181, 
19  Am.  Dec.  26),  and  this  rule  that  a  party 
who  has  failed  to  fully  perform  his  contract 
oiimot  recover  for  a  part  performance  ap- 
plies only  to  entire  contracts  such  as  the  one 
sued  on  in  this  case,  and  not  to  severable 
contracts,  which  arc  in  legal  effect  Independ- 
ent agreements  upon  different  subjects,  al- 
though made  at  the  same  time.  If,  therefore, 
this  is  an  entire  contract,  and  of  that  ques- 
tion there  seems  to  be  no  doubt,  then  the 
full  performance  is  necessary  in  order  to 
warrant  a  recovery.  There  Is  no  obligation 
to  pay  until  the  complete  performance  of  the 
entire  contract.  Crane  v.  Knubel,  34  N.  Y. 
Super.  Ct.  44.3;  Id.,  43  How.  Prac.  389.  Con- 
ditions precedent  control  over  the  equity  of 
the  case.  Maloney  v.  Rust,  42  Conn.  236.  It 
Is  a  well-established  rule  that,  if  a  party  by 
his  own  contract  creates  a  duty  or  Imposes 
a  charge  on  himself,  he  must  under  any  and 
all  conditions  substantially  comply  with  the 
undertaking.  To  excuse  a  performance  of 
his  contract  he  must  provide  for  it.  Bacon 
V.  Cobb,  45  111.  47.  He  must  do  as  he  has 
contracted  to  do.  Summers  v.  Illbbard,  153 
111.  102,  38  N.  E.  899,  46  Am.  St.  Rep.  872 ; 
Anderson  v.  May,  50  Minn.  280,  52  N.  W.  530, 
17  L.  R.  A.  555,  36  Am.  St.  Rep.  642 ;  Adams 
v.  Nichols,  19  Pick.  (Mass.)  275,  31  Am.  Dec. 
137;  Harmony  v.  Bingham,  12  N.  T.  99,  62 
Am.  Dec.  142. 

Defendant  In  error  contends  that  the  ac- 
tion on  the  contract  was  properly  brought, 
but  in  a  way  attempts  to  excuse  its  full  per- 
formance by  saying  that  he  was  prevented 
by  sickness.  An  act  of  God  or  Inevitable 
accident  does  not,  as  we  understand  it,  excuse 
the  nonperformance  of  a  contract,  wherein 
there  Is  no  provision  made  for  such  contin- 
gencies, although  It  Is  otherwise  as  to  a  duty 
Imposed  by  law  (Adams  v.  Nichols,  supra); 
but,  even  conceding  that  his  sickness  pre- 
cluded the  performance  of  his  contract.  It 
certainly  does  not  warrant  a  recovery   on 


that  part  of  his  contract  that  has  not  been 
performed  (Huyett  &  Smith  Co.  v.  Chicago 
Bdison  Co.,  supra).  We  think  there  can  be 
no  question  but  that  the  contract  Is  entire 
on  both  sides,  and  that  there  is  no  other 
standard  of  measurement  by  which  plalntlfTs 
pay,  or  rather  his  part  of  the  profits,  can  be 
estimated,  except  by  taking  the  whole  in- 
come from  the  office  on  one  side  and  the  en- 
tire period  of  time  covered  by  the  contract 
on  the  other  side.  Then,  this  being  an  en- 
tire and  indivisible  contract,  can  we  say  from 
the  report  of  the  referee  that  it  was  fully 
performed?  We  think  not.  On  the  contrary. 
It  Is  clearly  shown  that  It  was  not  fully  per- 
formed. Findings  5  and  6  of  the  referee 
plainly  show  the  contrary,  as  may  be  seen 
by  an  examination  thereof. 

"(5)  The  plaintiff  entered  the  office  of  the 
defendant  on  July  1,  1907,  as  provided  in  the 
contract,  and  personally  worked  in  said  of- 
fice until  September  17,  1907,  at  which  time 
plaintiff  became  ill  and  did  not  return  to  the 
office  until  October  14th  or  15th ;  that  after 
his  return  he  worked  Intermittently  at  said 
ofl3ce  until  October  26,  1907,  at  which  time 
plaintiff  left  on  account  of  his  ill  health,  and 
did  not  return  until  after  statehood. 

"(6)  That  the  services  agreed  to  be  per- 
formed by  the  plaintiff,  or  rather  services 
performed  by  plaintiff  before  his  departure 
on  the  17th  day  of  September,  1907,  were 
after  that  time  and  until  November  17,  1907, 
performed  by  the  defendant  by  employing 
night  hours  and  Sundays  In  the  performance 
of  such  work,  and  by  employing  stenogra- 
phers who  were  paid  by  defendant." 

Also  bis  conclusion  of  law  No.  2,  which  in 
really  a  finding  of  fact:  "I  further  conclude 
that  the  plaintiff  did  not  at  any  time  volun- 
tarily leave  the  defendant's  office  or  willfully 
abandon  it,  but  was  forced  on  account  of 
sickness  to  quit;  that  the  plaintiff  is  enti- 
tled to  one-half  of  the  net  income  of  the  of- 
fice from  July  1,  1907,  to  November  16,  1907, 
which,  deducting  amoimt  heretofore  paid 
him,  amounts  to  f549." 

The  referee  does  not  say  that  plaintiff  per- 
formed his  contract  by  substituting  other 
persons  In  his  place  to  do  the  work ;  on  the 
contrary,  there  Is  no  finding  of  fact  on  the 
subject,  and  under  the  law  announced  by  the 
court  in  Brooks  v.  Gamer,  20  Okl.  258,  97 
Pac.  995,  in  the  absence  of  a  finding  of  such 
fact,  the  presumption  would  obtain  that 
there  was  no  evidence  to  support  or  Justify 
such  finding.  Plaintiff  contends,  however, 
that  be  performed  the  conditions  of  his  con- 
tract by  substitutes  whose  work  was  satis- 
factory to,  and  accepted  by,  the  defendant, 
but,  as  indicated  above,  there  is  no  finding 
of  such  fact  by  the  referee.  On  the  contrary, 
the  record  shows  that  the  defendant  by  work- 
ing night  hours  and  Sundays  performed  the 
work  he  had  employed  plaintiff  to  do.  An- 
other thing  to  be  taken  into  consideration  in 
this  connection  Is  the  fact  that  plaintiff  was 
a  practicing  lawyer  and  a  member  of  the 
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Muskogee  bar  as  well  as  an  expert  stenog- 
rapher; that  be  had  prior  to  the  date  of 
this  contract  been  employed  by  the  d^end- 
ant  for  about  a  year  In  similar  offlcea,  per- 
forming Bimilar  duties,  at  Tahlequah,  Ind. 
T.  It  Is  reasonable  to  suppose  that  the  de- 
fendant, being  acquainted  with  the  peculiar 
Btnees,  and  skill  and  ability  of  the  plaintiff, 
intended  when  he  made  the  contract  to  se- 
cure the  personal  serylces  of  the  plaintiff, 
and  expected  talm  to  do,  not  only  the  steno- 
graphic work,  but  the  clerical  work  as  well, 
and  to  oversee  the  other  work  of  the  office. 
His  services  were  of  such  character  as  the 
defendant  had  a  right  to  rely  upon  being 
done  personally,  and  not  farmed  out  to  be 
performed  by  substitutes,  and  we  are  bound 
to  conclude  that  this  was  a  contract  for  per- 
sonal services.  The  finding  of  the  referee 
above  shows  that  plaintiff  left  defendant's 
of&ee  on  September  17tb,  and  did  not  return 
until  the  14th  of  October ;  that  thereafter  he 
worked  intermittently  until  October  26th.  at 
which  time  be  left  on  account  of  ill  health, 
and  did  not  return  until  after  statehood. 
During  this  time  his  services  were  performed 
by  the  defendant  by  employing  night  work 
and  Sundays  in  the  performance  of  such 
work,  and  by  employing  stenographers  who 
were  paid  for  by  the  defendant.  Under 
these  facts,  it  is  evident  that  the  contract 
was  not  fully  performed,  and  the  suit  being 
on  an  entire  contract,  which  had  not  been 
fully  performed,  the  plaintiff  ought  not  to 
Iiave  recovered  in  the  action  below. 

"Where  a  plaintiff  declares  upon  a  con- 
tract and  alleges  full  performance  on  Ms 
part,  withoat  any  count  upon  a  quantum 
meruit,  he  Is  bound  to  prove  that  be  lias 
fully  performed  the  contract"  Taylor  v. 
Beck,  13  111.  376.  "A  full  and  substantial 
performance  by  plaintlflT  must  be  shown  be- 
fore he  can  recover  under  the  contract,  for 
an  entire  contract  cannot  be  apportioned  In 
so  far  as  it  has  been  performed,  and  rescind- 
ed as  to  the  residue."  Johnson  v.  Walker, 
155  Mass.  253,  2»  N.  E.  522,  31  Am.  St.  Rep. 
650.  "We  bold  the  law  to  be  that,  where 
there  is  a  special  agreement,  the  party  who 
was  to  execute  it  must  do  so  before  he  can 
recover  anything.  •  ♦  •  It  is  a  general 
rule  of  law  that  a  contract  must  be  perform- 
ed according  to  the  terms  of  the  agreement 
before  the  party  can  have  any  right  of  ac- 
tion." Helm  V.  Wilson,  4  Mo.  41,  28  Am. 
Dec.  336.  "Where  there  Is  a  special  con- 
tract, the  plaintiff  cannot  recover  the  stipu- 
lated price  unless  there  has  been  a  full  per- 
formance on  his  part."  Marshall  v.  Jones, 
11  Me.  64,  25  Am.  Dec.  2tiO.  "Failure  to 
comply  with  the  terms  of  a  special  contract 
destroys  the  right  to  recover  under  the  con- 
tract." Morford  v.  Mastln,  6  T.  B.  Mon. 
(Ky.)  600,  17  Am.  Dec.  1(W.  "Where  an  ac- 
tion Is  brought  upon  a  contract  of  this  na- 
ture, the  defendant  has  a  right  to  require 
the  plaintiff  to  prove  the  precedent  perform- 
ance on  his  part  before  be  will  be  entitled 


to  recovery,  and  the  court  will  not  counte- 
nance any  departure  from  the  rule  which 
will  allow  a  party  to  abandon  his  undertak- 
ing at  pleasure  and  resort  to  a  quantum 
meruit  where  a  part  only  of  the  agreement 
has  been  performed."  Eldridge  v.  Rowe,  2 
Gllman  (111.)  91,  43  Am.  Dec.  41.  In  this 
case,  also,  discussing  the  cases  where  a  par- 
ty has  been  allowed  to  recover  for  a  partial 
performance,  the  court  said:  "They  are  to 
be  regarded  as  exceptions  to  the  general 
rule,  and  that  in  such  case  the  party  must 
not  sue  upon  the  original  agreement,  as  be 
cannot  prove  performance  in  full,  but  must 
resort  to  an  action  on  the  new  agreement 
which  the  law  implies,  and  recover  upon  a 
quantum  meruit,  or  quantum  valebat,  what- 
ever compensation  he  may  reasonably  de- 
serve to  have  for  bis  labor."  Counsel  for 
defendant  in  error  contends  that  tbU  case 
is  an  exception  to  the  general  rule  that 
where  there  is  a  part  performance  of  a  con- 
tract of  service,  and  the  party  is  prevented 
by  sickness  from  a  full  performance,  the 
remedy  Is  upon  the  contract  Itself,  and  not 
upon  a  quantum  meruit,  and  cites  some  au- 
thorities which  seemingly  support  that  view, 
but  the  overwhelming  weight  of  authority 
is  against  that  view.  The  case  of  Brltton 
v.  Turner,  6  N.  H.  481,  26  Am.  Dec.  713,  re- 
lied upon  by  counsel  for  defendant  in  error 
as  sustaining  their  contention,  while  the  law 
in  New  Hampshire,  seems  to  be  an  innova- 
tion on  the  rules  of  the  common  law,  and 
is  followed  by  but  few  of  the  courts  of  this 
country.  However,  as  we  read  that  case, 
and  the  case  of  IJmerick  v.  Lee,  17  Okl.  166, 
87  Pac.  850,  which  is  also  relied  upon  as 
supporting  the  same  idea,  it  is  held  that  a 
party  may  recover  for  the  actual  work  per- 
formed under  a  contract,  although  it  has  not 
been  completed,  but  that  the  action  must  be, 
not  on  the  contract,  but  on  quantum  meruit. 
If  this  was  a  severable  contract,  and  the 
items  apportionable,  then  the  case  of  Lime- 
rick V.  Lee,  supra,  might  control,  and  GaskiU 
might  be  entitled  to  recover  in  the  propor- 
tion which  the  work  actually  performed 
bears  to  the  whole  amount  under  the  con- 
tract; but,  it  not  being  a  contract  of  such 
character,  it  follows  that  he  was  not  en- 
titled to  recover  at  all  under  the  pleadings 
in  this  case,  and,  while  there  is  no  attempt 
to  recover  upon  a  quantum  meruit  upon  a 
severable  and  apportionable  contract,  the 
facts  show  that,  even  though  there  had  been 
such  intent,  the  plaintiff  had  been  paid  more 
than  was  due  him.  The  total  fees  earned 
by  the  office  for  the  full  term  was  $5,513, 
but  Inasmuch  as  plaintiff  did  not  work  the 
whole  time,  according  to  his  testimony,  as 
well  as  the  report  of  the  referee,  therefore 
the  rule  of  apportionment  would  entitle 
plaintiff  to  recover  for  that  portion  of  the 
time  he  actually  worked  in  proportion  as 
the  Slim  bears  to  the  time  agreed  npon.  He 
agreed  to  work  until  statehood,  which  was 
November  10th.    One-half  of  the  net  profits 
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of  tbe  office  amounted  to  12,756.50.  On  a 
quantum  meruit,  under  the  above  rule  of 
apportionment.  It  Is  clearly  apparent  that  he 
had  already  received  more  than  he  earned, 
or  was  entitled  to  receive.  Therefore,  no 
matter  how  we  look  at  the  case,  it  is  clear 
that  plaintiff  ought  not  to  have  recovered 
in  the  court  below,  and  the  learned  trial 
judge  erred  In  refusing  to  sustain  defend- 
ant's exceptions  to  the  report  of  the  referee. 
Having  reached  this  conclusion,  it  neces- 
sarily follows  that  the  Judgment  of  the  dis- 
trict court  of  Muskogee  county  should  be  re- 
versed. 

PER  CURIAM.    Adopted  in  whole. 


COOPER  et   al.   v.   CHICAGO,   R.   I.   &  P. 
RT.   CO. 

(Supreme  Court  of  Oklahoma.    Jan.  9,  1912.) 

(Syllahua  by  the  Court.) 
Railboads     (§    9*)— Supervision— CoBPOBA- 

TiON  Commission— Appeal. 

Section  20,  art  9,  of  the  Conatitutlon, 
which  provides  that  "from  any  action  of  the 
commission  prescribing  rates,  charges,  or  clas- 
sificatioDB  of  traffic,  or  affecting  the  train 
schedule  of  any  transportation  company,  or 
requiring  additional  facilities,  conveniences,  or 
public  service  of  any  transportation  or  trans- 
mission company,  •  •  •  an  appeal  •  •  • 
may  be  taken  by  the  corporation  whose  rates, 
charges,  or  classifications  of  traffic,  schedule, 
facilities,  conveniences,  or  service  are  affect- 
ed," confers  appellate  jurisdiction  upon  the 
Supreme  Court  m  all  actions  before  the  Cor- 
poration Commission  wherein  it  is  sought  to 
regulate  the  management  and  operation  of 
transportation  companies  within  the  state  in 
the  interest  of  persons  who  use  such  compa- 
nies for  the  transportation  of  themselves  or 
Aeir  property,  and  does  not  apply  to  actions 
for  the  correction  of  abuses  disconnected  from 
such  services. 

(Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  i»  12-19;    Dec.  Dig.  {  0.»] 

Appeal  from  State  Corporation  Commission. 

Proceedings  by  C.  P.  Cooper  and  others 
before  the  Corporation  Commission  against 
the  Chicago,  Rock  Island  &  Pacific  Rail- 
way Company.  From  an  order  of  the  com- 
mission denying  the  prayer  of  the  complaint, 
complainants  appeal.    Dismissed. 

T.  C.  Whiteley,  for  plaintiffs  in  error. 
Dale,  Blerer  &  Hegler  and  C.  O.  Blake,  for 
defendant  in  error. 

DUNN,  J.  This  case  presents  an  appeal 
from  an  order  of  the  Coriwration  Commis- 
sion denying  the  prayer  of  a  complaint  filed 
before  It  for  the  purpose  of  securing  an  or- 
der compelling  the  defendant  in  error  to  build 
a  viaduct  over  and  across  one  of  the  streets 
of  Guthrie,  which  it  appears  had  been  pre- 
viously vacated,  and  an  easement  thereto 
vested  in  the  railway  company.  The  order 
prayed  for  was  by  the  commission  denied, 
and  one  of  the  complainants,  as  plaintiff  in 


error,  has  sought  to  appeal  to  this  court.  A 
motion  to  dismiss  the  appeal  was  lodged 
June  27,  1911,  on  the  ground  that  this  court 
has  no  Jurisdiction  of  said  appeal  for  the 
reason  that  the  order  made  is  not,  under 
the  terms  of  section  20  of  article  9  of  the 
Constitution  of  Oklahoma,  made  appealable. 
The  same  must  be  sustained.  In  support 
of  the  conclusion  to  which  we  have  come, 
see  A.,  T.  &  8.  F.  Ry.  Co.  v.  State  of  Okla- 
homa and  J.  R.  Dean,  28  Okl.  797,  115  Pac. 
S72;  St.  Lonls  &  San  Francisco  Ry.  Co.  t. 
State  et  al.,  28  OkL  802,  116  Paa  874;  A., 
T.  &  S.  F.  Ry.  Co.  et  al.  ▼.  State,  28  Okl. 
12,  115  Pac.  1101;  AtiAlson,  T.  &  S.  F.  Ry. 
Co.  et  al.  ▼.  State,  28  Okl.  465,  114  Pac.  722; 
A.,  T.  &  S.  F.  Ry.  Co.  et  al.  v.  State,  27 
Okl.  329,  117  Pac.  328;  St.  Louis  &  S.  F. 
Ry.  Co.  T.  State  et  al.,  24  Okl.  806,  105  Pac. 
351:  A.,  T.  &  S.  F.  Ry.  Co.  v.  State  et  al., 
24  Okl.  807,  105  Pac.  352;  A.,  T.  &  S.  F. 
Ry.  Co.  T.  State  et  al.,  28  Okl.  805,  115  Pac. 
875. 

It  therefore  follows  that  the  motion  to  dis- 
miss is  sustained. 

TITRNER,  C.  J.,  and  WIIiLIAMS,  KANE, 
and  HAYES,  JJ.,  concur. 


ATCHISON,  T.   &  S.   F.   RY.   CO.  t.  IJlM- 

BERT. 

(Supreme  Court  of  Oklahoma.    Jan.  9,  1912.) 

(BylWuu  hy  the  Court.) 

1.  Pbocess  ($§  21,  157*)— Issuance— Adthob- 
iTY  TO  Issue. 

The  clerk  of  the  court  is  without  author- 
ity to  issue  a  summons  in  a  cause  before  a 
petition  is  filed  bjr  plaintiff;  and  a  summons 
so  issued  and  service  thereof  should  be  quash- 
ed for  this  irregularity  upon  motion  therefor. 
[Ed.  Note. — For  other  cases,  see  Process, 
Cent  Dig.  §§  16,  212-217;  Dec.  Dig.  U  21, 
157.*] 

2.  Judgment    (|    108*)  —  Default  —  Motion 
Undisposed  of. 

Where  a  motion,  not  frivolous,  has  been 
made  by  a  defendant  within  the  time  to  plead 
and  is  pending  undisposed  of  and  not  waived, 
a  judgment  by  default  against  defendant  can- 
not be  taken,  unless  the  determination  of  the 
motion  either  way  could  not  affect  the  rights 
of  plaintiff  to  proceed  with  the  cause. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  f  201;    Dec.  Dig.  {  108.*] 

3.  Judgment  (}  126*) —Default  — Heabino 
AS  TO  Damages. 

It  is  error  to  render  judgment  by  default 
upon  a  petition  claiming  damages,  without 
hearing  evidence  upon  which  to  assess  the 
damages. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {{  228-230;    Dec.  Dig.  {  126.*) 

Error  from  the  Mcintosh  County  Court; 
Frank  W.  Rushing,  Judge. 

Action  by  H.  D.  Lambert  against  the  At- 
chison, Topeka  &  Sauta  F%  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.     Reversed,  with  directions. 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dl(.  Key  No.  Series  ft  Rep'r  Indexes 
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Cotdntban  ft  BI«daoe,  J.  B.  Fnrtj,  and 
Cbarlea  K.  Woods,  for  plaintiff  In  «rror. 
O.  H.  Tnlly,  for  defendant  In  error. 

HATES,  3.  Plaintiff  In  error  proeecates 
tlila  proceeding  to  aet  aside  a  Judgment  by 
defaolt  rendered  agalnat  It  br  the  coonty 
court  of  McIntoBli  county  on  October  6i 
IMS.  Defendant  In  error,  plalntlfl  bdow, 
filed  bis  petition  In  tbe  court  below  on  tbe 
28tli  day  of  July,  1S09,  alleging  therein,  in 
substanoe^  tbat  on  September  11,  1908,  be 
deUvered  to  plaintiff  In  error,  defendant  be- 
low, at  Del  Rio,  Ariz.,  a  car  load  of  boraea 
for  shipment  to  Channte,  Kan.,  under  a  writ- 
ten contract  which  he  attaches  to  his  pe- 
tition as  an  exhibit,  and  makes  the  same  a 
part  of  bis  petition.  He  alleges  that  while 
the  car  of  horses  was  at  Dodge  (Sty,  Kan., 
they  were  damaged  by  default  of  defendant 
by  the  car  being  bumped  and  the  horses 
thrown  from  their  feet,  to  plaintiff's  Injury 
In  the  amount  of  9500,  for  wliich  sum  he 
prays  Jndgment.  On  July  29,  1900,  plaintiff 
filed  his  pradpe  for  summons.  The  record 
fails  to  show  that  any  smnnums  was  there- 
after Issued,  but  does  show  that  on  the  28tb 
day  of  July,  the  day  before  the  filing  of  the 
petition  and  the  pnedpe  for  summons  by 
I^alntlff,  a  snmmons  was  Issued,  bearing 
date  July  28th,  which  was  thereafter  served 
by  tbe  sheriff  of  Logan  county  upon  J.  R. 
Cottlngham,  as  agent  of  plaintiff.  On  Au- 
gust 26t  1909,  before  the  return  day  of  the 
summons,  plaintiff  made  special  appearance 
and  moTOd  to  quash  the  summons  and  serv- 
ice thereof  upon  several  grounds.  No  action 
was  ever  taken  by  the  court  upon  this  mo- 
tion; bnt  while  tbe  same  was  pending  Judg- 
ment by  default  was  rendered.  Def^dant 
thereafter  moved  the  trial  court  to  vacate 
and  set  aside  this  Judgment,  which  motion 
was  ovormled. 

Several  grounds  are  urged  In  this  court 
for  reversal  of  the  Jndgment  of  the  trial 
court,  but  the  only  three  we  .shall  notice 
are:  First,  that  the  summons  Issued  herein 
was  void;  second,  that  the  court  committed 
error  tat  rendering  Jndgment  by  default 
while  a  motion  to  quash  the  summons  and 
service  thereof  was  pending;  and,  third,  that 
the  court  rendered  Judgment  for  damages 
without  taking  any  evidence  upon  which  to 
assess  same. 

[1]  "A  dvll  action  may  be  oommeoced  In 
•  court  of  record  by  filing  In  the  office  of 
Cbe  derk  of  the  proper  court  a  petition  and 
caoalng  a  summons  to  be  issued  thereon." 
Section  6691,  Ck>mp.  Laws  1909.  By  section 
6608  it  is  provided  tliat  a  snmmons  sball  be 
Issued  by  the  clerk  upon  a  written  prsedpe 
filed  by  the  plaintiff.  The  snmmons  shall  be 
directed  to  the  sheriff  of  tbe  county,  com- 
manding blm  to  notify  the  defendant  named 
therein  tbat  he  has  been  sued,  and  that  he 
must  answer  tbe  petition  filed  by  the  plain- 
tiff at  tbe  time  stated  In  tbe  summons,  or 
that  the  petition  will  be  taken  as  true  and 


Judgment  rendered  aoeordlngly.  In  State 
Life  Ins.  Co.  of  Indianapolis  v.  Oklahoma 
City  Nat.  Bank  et  aL,  21  OkL  82S.  97  Pac. 
574.  it  was  held  tbat  a  sommons  Issaed  aft- 
er petition  filed  bnt  not  upon  the  plaintiff's 
prsedpe  was  not  void,  and  tbat  a  defrad- 
ant  could  not  complain  of  such  Irregularity. 
The  derk  may,  under  sndi  circumstances, 
refuse  to  Issue  a  snmmons  until  the  pnedpe 
Is  filed  by  the  proper  party;  but.  If  the  sam> 
mens  is  issued,  the  defendant  is  not  prej- 
udiced thereby  nor  the  Jurisdiction  of  the 
court  affected.  But  the  facts  in  this  case 
present  a  different  question.  Here  there  was 
neither  prtedpe  nor  petition  filed  wh&x  the 
purported  summons  was  issued.  We  think 
the  filing  of  a  petition  necessary  to  vest  the 
clerk  with  authority  to  issue  tbe  summons. 
It  is  impossible  for  him  to  comply  with  any 
of  the  ivovlsions  of  the  statute  relative  to 
the  Issuance  of  said  summons,  without  a  pe- 
tition filed  In  his  office;  for  it  Is  necessary 
that  tbe  summons  shall  command  the  6a- 
fendant  to 'answer  some  petition  filed  and  to 
notify  him  that  Jndgment  will  be  taken  ac- 
cording to  such  petition,  if  answer  Is  not 
made.  This  is  impossible,  unless  before  the 
issuance  of  tbe  summons  a  petition  is  filed 
with  the  derk.  MUls  et  al.  v.  States  10  Ind. 
114;  Lowrey  v.  Richmond  ft  Danville  Rail- 
road Co.,  8S  Ga.  604,  lO  S.  BL  123.  Tbe  clerk 
was  without  authority  to  issue  the  summons 
on  the  date  it  was  issued,  and  tbe  same  Is 
void. 

[2]  Upon  the  second  proposition  tbere  Is  a 
division  among  the  dedded  cases,  but  the 
weight  of  authority,  as  weU  as  the  sounder 
reason,  seems  to  support  tlie  rule  that,  where 
a  motion,  not  frivolous  upon  Its  face,  has 
been  made  by  the  d^endant  and  is  pending 
undisposed  of  and  not  waived,  a  Judgment 
by  default  against  him  cannot  be  takoi,  un- 
less the  determination  of  the  motion  dtber 
way  could  not  affect  the  right  of  plaintiff  to 
proceed  with  the  cause.  Rice  v.  Simmons, 
80  Ark.  859,  116  8.  W.  673;  Story  t.  Ware, 
36  Miss.  399,  72  Am.  Dec.  126;  Hosmer  v. 
Hoitt,  161  Mass.  173,  36  N.  a  836;  MltcheU 
V.  Campbell,  14  Or.  464,  13  Pac.  190;  Coop- 
er V.  Condon,  15  Kan.  572;  0  Bncyc.  of 
Plead,  ft  Prac.  93;  23  Cyc.  757. 

Motions  are  authorised  by  the  Code.  Sec- 
tion 0068,  Comp.  Laws  1909.  A  motion  to 
quash  and  vacate  a  summons  and  service 
thereof  has  been  recognized  as  the  proper 
procedure  for  challenging  summons  and 
service  thereof  because  of  irregularities; 
and,  when  such  a  motion  is  overruled  and 
an  exception  saved,  the  point  is  not  waived 
by  the  defendant  by  pleading  to  tbe  merits 
of  the  case.  Bee  Line  Town  Construction 
Co.  V.  Schmidt,  16  Okl.  429.  86  Pac.  711. 
The  motion  to  quash  In  the  Instant  case  was 
meritorious.  If  the  court  bad  disposed  of 
same  and  properly  determined  it,  plaintiff 
could  not  have  proceeded  to  trial  and  no 
Judgment  would  have  been  rendered,  for  tt 
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properly  dutUenges'  ttie  jurisdiction  of  the 
court  over  the  persons  of  defendant  It 
would  be  a  strange  and  inconsistent  proce- 
dure to  bold  that  defendant,  in  order  to  chal- 
lenge the  attention  of  the  court  to  the  want 
of  jurisdiction  over  hla  person,  because  of 
Irregularities  in  the  summons  and  service 
thereof,  must  do  so  by  a  motion  to  quash, 
but,  in  order  to  prevent  a  deftiult  judgment 
from  being  entered  against  him  and  avoid 
the  subsequent  proceeding  necessary  to  set 
aside  such  judgment,  must  file  an  answer  by 
which  he  would  waive  all  Irregularities  in 
the  service  and  rater  appearance.  Where  a 
motion  is  frivolous  upon  its  face  or  has  not 
been  filed  with  promptness  and  its  evident 
purpose  is  one  of  delay,  a  different  qnestion 
might  be  presented;  but  the  record  in  this 
case  does  not  present  tliat  condition. 

[3]  Tlie  conrt  rendered  judgment  for  plain- 
tiff  In  the  amount  of  damages  sued  for, 
without  taking  any  evidence  to  establish  the 
amount  thereof.  Tills  was  in  contravention 
of  the  statute.  Section  5923,  Comp.  Laws 
1909.  It  was  error  to  pronounce  judgment 
upon  plaintiff's  petition,  without  hearing 
proof  on  which  to  assess  the  damages.  City 
of  Guthrie  T.  Harv^  Lombr  Co.,  6  OU.  T74, 
60  Pac.  84. 

Other  propositions  for  reversal  are  urged, 
some  of  which  may  have  merit;  but,  since  for 
the  reasons  already  named  the  cause  must 
be  reversed,  with  direction  to  set  aside  the 
judgment  by  default,  it  is  unnecessary  to  no- 
tice them. 

TURNER,  C  J.,  and  WILLIAMS,  J.,  con- 
cnr.  KAKE  and  DUNN,  33.,  not  participat- 
ing: 

(82  Oil.  Bl)  

MISSOURI,  K.  &  T.  RT.  CO.  v.  WILCOX. 
(Supreme  Court  of  Oklahoma.    Feb.  6,  1912.) 

(ByUabut  iy  the  Court.) 
t,  Ltmitation   or  Aotiowb    (J  32*)— Action 

FOB  Killing  Animals. 

An  action  for  damages  for  the  wrongful 
kilUng  of  domestic  animals,  even  though  it  is 
charged  that  the  killing  was  "willfal  or  by 
gross  negligence,  in  disregard  of  humanity, 
comes  within  the  provisions  of  the  third  sub- 
division of  section  5550,  Snyder's  Comp.  Laws 
of  Okla.  1909,  as  "an  action  for  taking,  de- 
taining, or  injuring  personal  property,"  and 
"an  action  for  injury  to  the  rights  of  another, 
not  arising  on  contract,"  and  mast  1>e  brought 
within  two  years  after  the  cause  of  action 
arose. 

[EM.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  ${  143-145;  Dec.  Dig. 
»  82.*] 

2.  LimTATioN  OF  Actions  ((  180*)— Pliad- 
ING — DEMUBBEE— Bab  of  Limitation. 

Where  a  petition  shows  on  its  face  that 
the  cause  of  action  set  out  therein  is  barred 
by  the  statute  of  limitations,  or  there  are  no 
allegations  in  the  petition  showing  that  the 
cause  of  action  is  not  barred,  a  demurrer  to 


aach   petition   shoald   be  sa8talned~  and   it  U 
error  to  overrule  the  same. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  ff  670-^76;  Dec  Dig. 
t  180.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Osage  County  Court ;  a  T.  Ben- 
nett, Judge. 

Action  by  Harvey  Wilcox  against  the  Mis- 
souri,  Kansas  &  Texas  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed,  and  cause  dismissed. 

Clifford  L.  Jackson,  W.  R.  Allen,  and  M. 
D.  Green,  for  plaintiff  in  error.  Boone,  Lea- 
hy ft  MacDonald,  for  defendant  in  error. 

ROBERTSON,  O.  On  May  20,  1908,  de- 
fendant In  error,  who  was  plaintiff  below, 
brought  suit  in  the  county  court  of  Osage 
county  to  recover  fSOO  as  damages  for  the 
loss  of  two  horses,  killed  by  the  train  of 
plaintiff  in  error,  who  was  defendant  below, 
and  for  tii»  further  sum  of  $300  as  exem- 
plary damages.  The  petition  charges  that 
the  horses  were  Idlled  in  November,  1905, 
and  that  "the  said  agents,  servants,  and  em- 
ployes of  the  defendant,  without  attempting 
to  slow  down  said  engine  and  train  of  cars 
so  as  to  prevent  a  collision  with  said  horses, 
carelessly,  redclessly,  and  willfully,  and  with 
gross  n^Ugence,  and  in  disregard  of  human- 
ity,, ran  its  engine  and  cars  at  and  against 
said  horses,  just  as  they  were  jumping  across 
said  cattle  guard,  on  said  tra<^  Idlling  them 
Instantly."  The  railway  company  Interposed 
a  general  demurrer  to  the  petition  which 
was  overruled  by  the  court  over  the  objec- 
tions of  plaintiff  in  error.  Thereafter  the 
railway  company  filed  Its  answer  which,  be- 
sides a  general  denial,  contained  the  follow- 
ing: "Further  answering,  defendant  states 
that  plaintiff  is  now  barred  from  maintaining 
tliia  action  for  the  reason  that  same  is  bar* 
red  by  the  statute  of  limitations."  An  ob- 
jection was  also  made  to  the  introduction  of 
testimony  under  the  petition  for  the  same 
reason,  and,  after  the  evidence  was  ail  In, 
a  motion  was  made  by  the  railway  company 
to  direct  a  verdict  for  the  reason  that  tiie 
evidence  showed  that  plaintiff  was  not  enti- 
tled to-  recover  xmder  the  allegations  of  tlie 
petition.  The  canse  was  tried  to  a  jury  and 
resulted  in  a  verdict  for  plaintiff  in  the  sum 
of  $300  compensatory  damages  and  $150  ex- 
emplary damages.  Motion  for  new  trial  waa 
filed,  overruled,  and  exceptions  taken,  and 
the  railway  company  prosecntee  tills  appeal 
to  reverse  said  judgment 

The  only  question  rdled  upon  in  this  case 
Is  that  the  claim  for  damages  was  barred 
by  the  statute  of  limitations.  Counsel  for 
plaintiff  in  error  contends  that  the  limita- 
tion applicable  to  this  character  of  claim  is 
covered  by  snbdlvlslon  &  of  section  5560, 
Snyder's  Comp.  Laws  Okla.  1909,  which  teada 
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as  follows:  "Civil  actions,  other  tban  for 
the  recovery  of  real  property,  can  only  be 
brought  within  the  following  periods,  after 
the  cause  of  action  shall  have  accrued,  and 
not  afterwards :  »  •  •  Third.  Within  two 
years:  An  action  for  a  trespass  upon  real 
property;  an  action  for  taking,  detaiming  or 
injuring  personal  property  Including  actions 
for  the  specific  recovery  of  personal  prop- 
erty; an  action  for  injury  to  the  rights  of 
another  not  arising  on  contract,  and  not 
hereinafter  enumerated;  and  action  for  re- 
lief on  the  ground  of  fraud — the  cause  of 
action  In  such  case  shall  not  be  deemed  to 
have  accrued  until  the  discovery  of  the 
fraud." 

[1]  Defendant  in  error  contends  that  this 
action  was  brought  under  the  provisions  of 
section  2914,  Snyder's  Ckimp.  Laws  Okla. 
1909,  which  reads  as  follows:  "For  wrong- 
ful Injury  to  animals,  being  aublect  of  prop- 
erty, committed  willfully,  or  by  gross  negli- 
gence in  disregard  of  humanity,  exemplary 
damagee  may  be  given,"  and  that  this  not 
bdng  an  ordinary  action  for  Injury  to  per- 
sonal property,  or  the  rights  of  another  aris- 
ing on  contract,  does  not  fall  within  the  two 
years  statute  of  limitations,  but  under  sub- 
division 6  of  section  5550,  supra,  which  reads 
as  follows:  "An  action  for  relief  not  here- 
tofore provided  for  can  only  be  brought 
within  five  ytors  after  the  cause  of  action 
shall  have  accrued."  With  this  contention 
we  do  not  agree.  This  action  comes  clearly 
within,  and  is  governed  by,  the  provisions  of 
subdivision  3  of  section  5560,  supra ;  espe- 
cially do  those  clauses  in  said  section,  which 
read  as  follows:  "Taking,  detaining  or  in- 
juring personal  property,"  and  "Injury  to  the 
rights  of  another  not  arising  on  contract" — 
apply  to  this  case.  That  this  was  an  action 
coming  clearly  within  the  above  provision, 
we  do  not  think  there  can  be  serious  doubt. 

[2]  Then,  was  the  plea  of  the  statute  of  lim- 
itations properly  raised  by  the  railway  com- 
pany? It  will  be  remembered  that  plaintiff 
In  error  urged  a  general  demurrer  to  the  suf- 
ficiency of  the  petition.  The  petition  clearly 
shows  on  Its  face  that  more  than  two  years 
had  elapsed  from  the  date  the  horses  were 
killed  until  the  filing  of  the  suit.  There  is 
not  allegation  In  the  petition  which  takes,  or 
attempts  to  take,  the  cause  out  of  the  op- 
eration of  the  statute  of  limitations,  and 
when  the  petition  shows  clearly  on  its  face, 
as  this  one  does,  that  the  statute  of  limita- 
tions bad  run  against  the  cause  of  action, 
it  was  the  duty  of  the  court  to  sustain  the 
demurrer,  especially  when  no  objection  to  the 
sufficiency  of  the  plea  was  made  by  plain- 
tiff in  the  court  below.  See  Young  v.  Whlt- 
tenball,  15  Kan.  580.  In  School  Dlst.  No.  1 
of  Hamilton  County  v.  Herr,  6  Kan.  App. 
861,  50  Pac.  101,  it  is  said:  "Where  the 
exhibits,  attached  to  a  petition,  show  upon 
their  face  that  the  cause  of  action  set  out 
therein  is  barred  by  the  statute  of  limlta- 
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tious,  or  there  are  no  allegation*  in  the  peti- 
tion showing  that  the  cause  of  action  la  not 
barred,  demurrer  to  such  petition  should 
be  sustained."  In  City  of  Phlllipsburg  v. 
Klncaid,  6  Kan.  App.  377,  50  Pac.  1093,  the 
court  says:  "The  only  question  in  this  case 
is.  Does  the  petition  state  facts  sufficient  to 
constitute  a  cause  of  action  against  said  de- 
fendant below,  the  plaintiff  in  error?  This 
action  was  brought  to  recover  damages  for 
taking  and  detaining  personal  property.  The 
petition  alleges  that  the  property  was  taken 
November  15,  1891.  This  action  was  com- 
menced in  the  court  below  July  5,  1895. 
There  is  nothing  stated  tn  the  petition  suffi- 
cient to  take  the  cause  out  of  the  operation 
of  the  statute  of  limitation,  and,  under  the 
provisions  of  paragraph  4095,  Gen.  St.  1889, 
the  demurrer  thereto  should  have  been  sus- 
tained." 

It  is  unnecessary  to  pursue  this  subject 
further,  except  to  say  that  the  plaintiff  in 
error  not  only  raised  the  plea  of  the  statute 
of  limitations  by  a  demurrer,  but  also  raised 
it  by  answer,  and  again  by  objection  to  the 
I  introduction  of  testimony  under  the  petition, 
and  later  by  a  motion  to  direct  a  verdict, 
urging,  as  reasons  for  all,  the  insufficiency 
of  the  petition,  for  that  it  appeared  on  its 
face  that  the  statute  of  limitations  had  run 
against  the  alleged  cause  of  action.  All  these 
objections  were  overruled  by  the  court,  and 
exceptions  were  takoi  by  plaintiff  in  error 
to  such  rulings,  but,  liavliig  reached  the  con- 
clusion above  indicated,  it  will  be  unnecessa- 
ry to  give  further  consideration  to  them. 
Counsel  for  the  defendant  in  error  objects 
to  the  sufficiency  of  the  plea  of  the  bar  of 
the  statute  of  limitations,  as  raised  by  the 
demurrer  and  the  answer  in  that  conclusions 
of  law  are  pleaded,  and  not  the  facts  con- 
stituting the  bar.  As  a  general  rule  the  plea 
of  the  statute  of  limitations  should  be  ex- 
plicit and  special,  and  the  facts  constituting 
the  bar  should  be  set  out  with  particularity 
in  order  to  apprise  the  opposite  party  of  the 
facts  relied  upon  by  the  pleader.  The  man- 
ner of  raising  the  plea  of  the  bar  of  the 
statute  of  limitations  in  this  case  was,  with- 
out doubt,  objectionable,  and,  had  the  atten- 
tion of  the  court  below  been  called  to  this 
insufficiency  of  the  plea,  the  objection  would 
doubtless  have  resulted  in  a  ruling  sustain- 
ing such  objection  and  an  amendment  to 
the  plea.  However,  no  one  was  misled  by 
the  failure  of  the  plaintiff  in  error  to  spe- 
cifically point  out  the  facts  relied  upon  as 
constituting  the  bar,  as  the  record  in  this 
case  discloses.  All  parties  understood  clear- 
ly what  was  intended,  and  were  In  no  wise 
deceived  by  the  defect  complained  of.  and, 
Inasmuch  as  defendant  in  error  made  no 
objection  to  the  Insufficiency  of  the  plea  In 
the  court  below,  he  will  be  deemed  to  bare 
waived  the  same  and  will  not,  under  the 
circumstances  of  this  case,  be  permitted  to 
raise  it  In  this  court  for  the  first  time. 
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For  the  error  of  the  court  in  not  sustain- 
lnjg  the  plea  of  the  statute  of  limitations  as 
hereinabove  set  out,  the  Judgment  of  the 
county  court  of  Osage  county  should  be  re- 
versed, and  the  cause  dismissed. 

PER  CURIAM.    Adopted  in  whole. 


TURNER  V.  WILCOX. 
(Supreme  Court  of  Oklahoma.     Feb.  C,  1912.) 

(Syllabus  by  the  Court.) 

1.  Landlord    and    Tenant    (|§    90,   114*)— 
Possession  of  Premises  —  Holding  Over. 

Where  landlord  and  tenant  are  negotiat- 
ing for  a  new  lease  for  farm  land  at  the  time 
of  the  expiration  of  the  original  lease,  and 
the  tenant  remains  in  possession  pending  the 
negotiations,  with  the  express  or  tacit  con- 
sent of  the  landlord,  the  landlord  is  estopped 
from  treating  the  tenant  as  holding  over  for 
another  term  under  the  condition  prescribed 
in  the  original  lease,  but  the  tenant  becomes 
a  tenant  from  year  to  year. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  H  2S4-289,  373-^1; 
Dec.  Dig.  §!  90,  114.»] 

2.  Landlord  and  Tenant  ({  229*)— Rent- 
Attachment. 

Under  section  4101,  Comp.  Laws  1909,  a 
landlord  is  entitled  to  an  attachment  on  the 
crops  grown  by  his  tenant  whether  the  rent 
be  payable  in  money  or  other  things,  in  case 
the  tenant  has  within  30  days  removed,  or 
is  removing,  or  intends  to  remove,  his  prop- 
erty, or  crops,  or  any  part  thereof,  from  the 
leased  premises,  and  neither  the  intent  of  the 
tenant  in  removing,  nor  the  distance,  nor  the 
place  to  which  the  crops  or  portion  thereof, 
or  other  property  is  removed,  is  material.  It 
is  the  removal,  or  the  intent  to  remove,  which 
is  the  justification  for  the  attachment. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  §|  948-974;  Dec.  Dig. 
S  229.*] 

3.  Landlord  and  Tenant  (§  220*)— Kent- 
Attachment. 

In  a  case  where  the  undisputed  evidence 
and  admitted  facts  show  that  the  tenant  had 
paid  the  landlord  no  rent  for  a  farm,  but  had 
removed  a  large  portion  of  the  crop  grown 
thereon  and  deposited  the  same  in  an  elevator 
in  a  town,  it  was  error  for  the  court  to  refuse 
to  sustain  an  attachment  brought  under  sec- 
tion 4101.  Comp.  I^ws  1909. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  H  948-974;  Dec.  Dig. 
i  229.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Canadian  County; 
John  J.  Carney,  Judge. 

Action  by  George  P.  Turner  against  Bert 
Wilcox.  Judgment  for  defendant,  and  plain- 
tiff brings  error.     Reversed  and   remanded. 

Chas.  H.  Garnett,  for  plaintiff  In  error. 
Phelps  &  Cope,  for  defendant  In  error. 

ROBERTSON,  C.  Plaintiff  In  error,  who 
^ras  plaintiff  below,  commenced  this  action 
against  defendant  in  error,  who  was  de- 
fendant below,  in  the  district  court  of  Ca- 
nadian  county  on   the  3d  day  of  October, 


1908,  and  alleged  in  Ills  peUtton,  in  sub- 
stance, that  he  was  the  owner  of  a  certain 
farm  in  Canadian  county;  that  defendant 
entered  into  possession  of  said  premises  as 
tenant  on  or  about  the  1st  day  of  January. 

1907,  under  a  written  lease  for  a  period  of 
one  year;  that  at  the  end  of  the  year  1907 
the  defendant,  with  the  assent  of  the  plain- 
tiff, held  over  in  possession  of  said  premises 
for  the  year  1908;  that  the  rent  for  the 
premises  for  the  year  1908  had  not  been  paid 
by  the  defendant  according  to  the  terms  and 
provisions  of  the  said  lease,  and  that  said 
premises  bad  not  been  cultivated  and  cared 
for  by  the  defendant  as  provided  for  in  said 
lease,  for  which  plaintiff  asked  damages. 
And  he  further  alleged  that  the  defendant 
bad  begun  to  gather  and  market  the  crop 
grown  on  the  premises,  without  the  consent 
of  the  plaintiff  and  without  having  first  de- 
livered and  set  apart  to  the  said  plaintiff  his 
share  of  the  said  crop  as  rent,  and  tliat 
plaintiff  claimed  a  lieu  as  landlord  on  the 
I)reml8e8  for  the  year  1908  for  the  rent 
thereof,  and  prayed  for  Judgment  for  dam- 
ages and  his  rent,  and  that  an  attachment 
be  issued  and  levied  upon  the  crops  grown 
on  said  premises.  On  the  same  day  he  filed 
his  affidavit  in  attachment,  also  an  undertak- 
ing which  was  duly  approved  by  the  clerk 
of  the  court,  and  a  writ  of  attachment  was 
Issued,  and  was  levied  upon  the  crops  grown 
on  the  premises.    On  the  11th  of  November, 

1908.  the  defendant  made  a  forthcoming 
bond,  and  thereby  secured  the  release  of 
said  crops  from  the  levy  of  said  attachment 
On  December  21,  1908,  defendant  filed  bis 
answer,  which  was  a  general  denial,  except 
that  he  admitted  that  plaintiff  was  the  own- 
er of  the  premises,  and  that  the  defendant 
went  Into  possession  thereof  under  a  written 
lease  on  January  1,  1007,  but  denied  special- 
ly that  he  held  over  under  the  terms  and 
conditions  of  said  lease,  and  he  prayed  Judg- 
ment for  costs  and  for  the  discharge  of  the 
attachment.  On  the  Issues  thus  formed  by 
the  pleadings  the  cause  was  tried  before  a 
Jury  on  March  25,  1909,  and  a  verdict  re- 
turned for  the  defendant  for  bis  costs.  Mo- 
tion for  new  trial  was  presented,  considered, 
overruled,  exceptions  taken,  and  the  plaintiff 
prosecutes  this  apiieal  to  reverse  said  Judg- 
ment. 

The  first  error  complained  of,  and  treated 
In  the  brief  of  plaintiff  In  error.  Is  that  the 
court  erred  In  periulttlug  defendant  to  intro- 
duce evidence  showing  the  usual  and  custom- 
ary rental  for  premises,  such  as  the  farm 
in  question,  In  the  neighborhood  where  this 
farm  was  situated. 

[1]  The  second  assignment  of  error  Is  that 
the  court  erred  In  refusing  to  give  instruc- 
tions numbered  1  and  2,  requested  by  the 
plaintiff,  which  stated  that  as  a  matter  of 
law  the  terms  of  the  lease  for  the  year  1907 
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would  exteud  to  the  year  1908,  aud  would 
govern  tbe  payment  of  rent  for  tbat  year. 
The  determination  of  tbe  second  propositioa 
will  suggest  the  answer  to  the  first,  and  we 
will  therefore  consider  the  second  speciflca- 
tion  of  error  first.     Plaintiff  In  error  con- 
tends that  a  tenant  holding  over  after  the 
expiration  of  a    written   lease   for   a   year, 
with  the  assent  of  the  landlord,  and  without 
making  aud  signing  a  new  lease,  holds  over 
under  the  terms  of  the  old  lease.    As  a  gen- 
eral proposition,  subject  to  some  exceptions, 
this  was  true  under  tlie  common  law,  and 
also  under  the  statute  in  force  in  this  state, 
and  the  many  authorities  in  support  of  this 
doctrine  cited   by   plaintiff   In  error   amply 
sustain  this  contention,  and  their  correctness 
is  conceded  by  defendant  in  error.     How- 
ever, tbis  is  but  a  presumption  of  law  and 
a  rebuttable  presumption  at  that,  and  when 
tbe  undisputed  facts  show  that  the  parties 
are  negotiating  for  a  new  lease,  and  the  ten- 
ant remains  in  possession  with  the  under- 
standing, or  by  acquiescence,  of  the  landlord, 
pending  such  negotiations,  tbe  landlord  can- 
not treat  him  as  a  tenant  holding  over  under 
tlie  old  term.     In  this  case  the  defendant 
in  Ills  answer  charged  that,   while  he  re- 
mained in  possession  of  tbe  premises,  yet 
that  his  holding  over  is  not  by  virtue  of  the 
1907  lease,  but  by  reason  of  negotiations  for 
a  new  lease,  which  were  pending  between  the 
parties  long  prior  to  tbe  termination  of  tbe 
former  term,  and  in  such  case  tbe  burden 
Is  on  the  landlord  to  show  that  the  holding 
over  la  under  and  by  virtue  of  the  terms 
of  the  old  contract.    In  this  case  tbe  testi- 
mony, while  conflicting,  warrants  as  in  say- 
ing that  there  was  a  holding  over  by  the 
tenant,   but  the  jury   found  by   its  general 
verdict  that  it  was  not  by  virtue  of  tbe  terms 
of  the  1907  contract,  and  this  verdict  is  sus- 
tained by  the  testimony,  which  shows  that 
In  September,  1908,  the  parties  had  a  con- 
versation relative  to   the  occupancy  of  the 
farm   for  the   next   year;    that  the   tenant 
at  that  time  objected  to  the  terms  of  the  old 
contract,  and  stated  that,  while  he  wanted  the 
farm  for  the  year  1908,  yet  he  would  not 
assent  to  some  of  tbe  conditions  Imposed  by 
the  old  agreement,  and  it  further  appears 
from    said    conversation   that    the   landlord 
agreed  to  eliminate  certain  terms  and  con- 
ditions of  the  same,  but  as  to  tbe  extent  of 
the  modification  we  cannot  determine  from 
the  record.    Tbe  subject  was  again  consider- 
ed by  the  parties  some  time  in  January,  1906, 
and  the  landlord  at  that  time  submitted  a 
written  lease  to  the  tenant  for  his  signature, 
vrho  for  some  reason  or  other  failed  to  sign 
It.     The  testimony  further  shows  that  the 
landlord  called  the  tenant's  attention  to  this 
lease,  and  several   times  requested  him   to 
sign  It,  but  that  finally  in  April  tbe  tenant 
refused  to  sign  the  same,  giving  as  his  rea- 
sons for  sudh  refusal  that  the  terms  were 
nnsatlsfactory.      Whereupon    tbe    landlord 
suggested  that  the  tenant  draw  a  lease  in 


accordance  with  his  ideas,  and  submit  the 
same  to  the  landlord,  which  was  done,  but 
which  was  nusatisfactory  to  tbe  landlord, 
and  which  was  never  signed.  These  facts 
are  cited  merely  to  show  that  there  w^as  a 
dispute  between  the  parties  as  to  the  sup- 
posed terms  of  the  tenancy,  and  that  the 
parties  did  not  Intend  to  rely  upon  the  old 
contract,  but  that  they  were  then  negotiat- 
ing for  a  new  lease  agreement. 

Counsel  for  plaintiff,  In  support  of  his 
contention,  cites  the  rule  laid  down  in  24 
Cyc.  1031,  that:  "Where  a  tenant,  under  a 
demise  for  a  year  or  more,  holds  over  at 
the  end  of  his  term  without  any  new  agree- 
ment from  the  landlord,  he  may  be  treated 
as  tenant  from  year  to  year" — and  cites  In 
addition  thereto  section  4076,  Snyder's  Comp. 
Laws  Okla.  1909,  which  reads  as  follows: 
"When  premises  are  let  for  one  or  moi« 
years  and  the  tenant,  with  tbe  assent  of 
the  landlord,  continues  to  occupy  tbe  prem- 
ises after  the  expiration  of  the  term,  such 
tenant  shall  be  deemed  to  be  a  tenant  from 
year  to  year."  But  the  above  has  reference 
solely  to  those  cases  where  there  is  no  agree- 
ment between  tbe  parties  to  change  or  alter 
the  terms  of  tbe  tenancy,  or,  rather,  to  those 
cases  where  nothing  has  been  said  by  tbe 
parties  relative  to  tbe  same,  the  presump- 
tion  being  in  such  case  that  it  is  tbe  in- 
tent of  the  parties  to  continue  tbe  relation 
of  landlord  and  tenant  under  the  identical 
terms  of  the  old  lease.  In  the  case  at  bar, 
as  has  been  seen,  the  old  lease  was  in  effect, 
abrogated  because  tbe  tenant  bad  told  the 
landlord,  in  September,  before  the  term 
ended,  that,  while  he  would  like  to  remain 
on  the  farm  for  tbe  year  1008,  yet  be  would 
not  remain  under  the  terms  of  the  old  con- 
tract, and  the  landlord  by  then  and  there 
agreeing  to  eliminate  the  objectionable  fea- 
tures, as  suggested  by  tbe  tenant,  thereby 
acquiesced,  so  to  speak,  in  the  abrogation, 
or  rather  the  termination  on  January  1, 
1008,  of  tbe  old  lease  contract  In  Leggett 
v.La,  Pur.  Ex.  Co.  (decided  in  1011)  157  Mo. 
App.  108,  137  S.  W.  883,  it  was  held  that: 
"Where  a  tenant  holds  over  after  the  end 
of  his  term,  the  common  law  presumes  an 
intention  to  continue  the  tenancy  for  a  sim- 
ilar t^m,  and  on  the  same  conditions  as  to 
rental  stipulated  in  tbe  lease  and  all  that 
Is  necessary  to  complete  the  contract  for 
such  new  term  Is  the  acquiescence  of  ttie 
landlord."  A  similar  holding  by  tbe  same 
court  in  Leggett  v.  La.  Pur.  Ex.  Co.,  134 
Mo.  App.  175,  114  S.  W.  92,  is  cited  by  plain- 
tiff in  error  as  supporting  bis  position,  but 
it  will  be  noticed  that  the  court  in  both  cas- 
es held  further  and  especially  in  the  case  de- 
cided in  1911  that:  "Where  landlord  and 
tenant  are  negotiating  for  a  new  lease  at 
the  time  of  the  expiration  of  the  original 
lease,  and  the  tenant  remains  in  possession 
pending  the  negotiations,  with  the  express, 
or  tacit  consent  of  tbe  landlord,  the  landlord 
is    estopped   from   treating   tbe   tenant   as 
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holding  over  for  another  term  on  the  condi- 
tions prescribed  In  the  original  lease,  but 
the  tenant  becomes  a  tenant  at  will."  This 
case  also  holds  that,  where  a  matter  turns 
on  a  question  of  intention  (as  It  does  In  the 
case  at  bar),  it  is  relevant  to  show  the  sit* 
nation  at  the  time  in  order  to  reach  the 
truth  as  to  the  intentions  of  the  parties.  In 
24  Cyc,  at  page  1014,  the  rule  laid  down 
is  that  the  presumption  of  a  continuance  of 
the  tenancy  upon  the  same  terms,  or  of  the 
character  of  the  tenancy,  from  remaining  in 
possession  after  the  expiration  of  the  terms, 
is  a  rebuttable  one,  although  it  wUl  not  be 
overcome  merely  by  the  Intention  of  the 
tenant,  and  it  will  not  conclude  either  par- 
ty as  against  proof  of  a  different  agreement 
between  the  landlord  and  the  tenant,  or  of 
facts  which  are  inconsistent  with  the  pre- 
sumption. In  this  case  there  was  testimo- 
ny, not  only  from  the  tenant  in  support 
of  his  position,  but  also  he  was  corroborat- 
ed by  the  testimony  of  the  landlord  to  the 
effect  that  negotiations  for  a  new  lease  w6re 
pending  prior  to  the  termination  of  the  old 
term,  as  well  as  for  several  months  subse- 
quent thereto,  and  it  seems  to  be  a  well- 
settled  rule  that,  whether  or  not  the  tenant 
holds  under  the  terms  and  conditions  of  the 
former  lease,  it  is  a  question  of  fact,  to  be 
determined  by  the  Jury  under  proper  in- 
structions (Grant  v.  White,  42  Mo.  285;  With- 
nell  V.  Petzold,  17  Mo.  App.  669;  Prosser  v. 
Pretzel,  8  Kan.  App.  856,  55  Pac.  854);  and, 
where  there  is  evidence  on  material  issues 
reasonably  tending  to  support  the  verdict  of 
the  Jury,  the  same  will  not  be  disturbed  by 
this  court  on  appeal.  The  presumption  rais- 
ed by  the  section  of  our  statute  above  cited, 
having  been  rebutted  by  proof  of  a  differ- 
ent speaking,  by  an  agreement  to  make  a 
new  contract  eliminating  certain  objection- 
able features  of  the  old,  and  thereafter  fail- 
ing to  agree  upon  the  terms,  shows  beyond 
question  that  Wilcox  did  not  hold  over  un- 
der the  terms  of  the  1907  lease,  but  was  in 
fact  a  tenant  from  year  to  year,  and  the 
measure  of  recovery  for  rent  for  the  year 
1908  was  therefore,  under  the  facts  of  this 
particular  case,  correctly  stated  by  the  court 
In  his  instructions  to  the  Jury,  and  this, 
therefore,  disposes  of  the  first  spedflcatlon 
of  error  hereinabove  referred  to,  and  no  fur- 
ther consideration  of  this  phase  of  the  case 
need  be  given.  Having  concluded  that  Wil- 
cox did  not  hold  over  under  the  terms  of  the 
1907  lease.  It  becomes  evident  that  no  er- 
ror was  committed  by  the  court  in  admitting 
testimony  offered  by  plaintiff,  showing  the 
usual  and  customary  rental  for  premises 
such  as  the  farm  in  question  in  the  same 
neighborhood. 

[2]  Therefore  the  only  remaining  question 
In  this  case  to  be  considered  is:  "Was  the 
attachment  in  this  case  wrongfully  issued?" 
Section  4098,  Snyder's  Comp.  Laws  Okla. 
1000,  reads  as  follows:  "Any  rent  due  farm- 
ing land  shall  be  a  lieu  on  the  crop  growing 


or  made  on  tta«  premises.  Such  lien  may  ba 
enforced  by  action  and  attachment  therein, 
as  hereinafter  provided."  Section  4101  reads 
as  follows:  "When  any  person  who  shall  be 
liable  to  pay  rent  (whether  the  same  be  due 
or  not,  if  It  be  due  within  one  year  there- 
after, and  whether  the  same  be  payable  in 
money  or  other  things).  Intends  to  remove 
or  is  removing,  or  has  within  thirty  days 
removed  his  property,  or  his  crops,  or  any 
part  thereof,  from  the  leased  premises,  the 
person  to  whom  the  rent  is  owing  may  com- 
mence an  action  in  the  court  having  Jurisdic- 
tion; and  upon  making  an  afBdavlt.  st-^^lng 
the  amount  of  rent  for  which  such  perHon  !.<< 
liable,  and  one  or  more  of  the  above  facts, 
and  executing  an  undertaking  as  In  other 
cases,  an  attachment  shall  Issue  In  the  same 
manner  and  with  the  like  effect  as  Is  pro- 
vided by  law  in  other  actions."  Section 
4102:  "In  an  action  to  enforce  a  lien  on 
crops  for  rent  of  farming  lands,  the  affidavit 
for  attachment  shall  state  that  there  Is  due 
from  the  defendant  to  the  plaintiff  a  certain 
sum,  naming  It,  for  rent  of  farming  lands, 
describing  the  same,  and  that  the  plaintiff 
claims  a  lien  on  the  crop  made  on  snch 
land.  Upon  making  and  filing  such  affida- 
vit and  executing  au  undertaking  as  pre- 
scribed in  the  preceding  section,  an  order  of 
attachment  shall  issue  as  In  other  cases, 
and  shall  be  levied  on  such  crop,  or  so  much 
thereof  as  may  be  necessary,  and  all  other 
proceedings  In  such  attachment  shall  be  the 
same  as  In  other  actions." 

In  this  case  the  undisputed  facts  diow 
that  Wilcox  was  Turner's  tenant;  that  he 
was  liable  to  Turner  for  rent  for  said  land, 
and  that  nothing  had  been  paid  by  him  to 
Turner  on  the  rent;  that  Turner  had  a  stat- 
utory landlord's  lien  on  the  crops  grown  on 
said  land  to  secure  the  payment  of  the  rent; 
that  this  action  was  begun  on  October  S, 
1908,  and  the  attachment  Issued  the  same 
day;  that  the  tenant  had  gathered  a  large 
portion  of  the  crops  within  30  days  prior 
to  the  Issuance  of  the  attachment,  and  was 
engaged  in  gathering  and  removing  the  same 
at  the  time  the  attachment  was  served;  that 
he  had  removed  the  same  from  said  farm 
and  deposited  It  In  an  elevator  in  the  town 
of  Yukon;  that  no  agreement  had  been  reach- 
ed by  the  parties  as  to  what  amount  of  the 
crop  Turner  was  to  have,  or  Wilcox  was  to 
give.  Under  these  facts  and  provisions  of 
the  statute  cited  above.  Turner  undoubted- 
ly had  a  cause  of  action  and  a  right  to  an 
attachment  on  October  3,  1908.  These  facts 
are  undisputed.  On  the  contrary,  they  ap- 
pear affirmatively  of  record,  and  stand  ad- 
mitted by  the  parties.  Turner  never  waiv- 
ed bis  landlord's  right,  nor  la  it  anywhere 
in  the  record  charged  that  he  did,  and,  in 
fact,  no  attempt  was  made  to  show  that  he 
had.  In  Knowles  v.  Sell,  41  Kan.  171,  21 
Pac.  102,  the  Supreme  Court  of  Kansas,  In 
discussing  this  question,  under  a  statute 
Identical  with  paragraph  4101,  supra,  nya: 
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-^It  is  admitted  by  the  defendant  tbat  he 
took  the  22  bushels  of  corn  from  the  prem- 
ises without  the  consent  or  knowledge  of 
the  plaintiff,  and  there  was  no  testimony 
showing  that  there  was  any  other  amount 
of  grain  removed.  It  Is  also  apparent  from 
the  evidence  that  this  load  of  corn  was  not 
taken  away  for  the  purpose  of  hindering  or 
delaying  the  plaintiff  in  the  collection  of  his 
rent,  or  with  any  intent  to  defraud  Mm. 
The  testimony  shows,  further,  that  there 
was  1,500  bushels  of  com  grown  on  the  place 
that  year.  Under  these  facts,  the  question 
is  presented  whether  the  removal  of  this 
part  of  the  crop  is  sufficient  to  sustain  an 
attachment  by  the  landlord,  who  claims  a 
lien  thereon.  Section  24  of  chapter  55  pro- 
vides that  the  landlord  shall  have  a  lien 
upon  the  crops  growing  or  made  upon  the 
premises,  and  such  lien  may  be  enforced  by 
action  and  attachment  therein.  Under  this 
statute  his  Hen  extends  to  the  entire  crop 
that  may  have  been  grown,  not  simply  to 
any  part  of  It;  and  in  keeping  with  its  pro- 
visions said  section  27  provides  In  plain 
terms  that  the  removal  of  any  part  of  the 
crop  from  the  premises  is  ground  for  an  at- 
tachment. It  does  not  require  any  intention 
of  the  tenant  to  delay,  hinder,  or  defraud 
the  landlord.  By  the  terms  of  this  statute 
the  intent  of  the  party  is  Immaterial.  The 
simple  fact  of  removal  is  enough.  The  lan- 
guage of  the  statute  compels  this  construc- 
tion. No  other  could  be  given  without  do- 
ing violence  to  the  language  used.  If  the 
motive  of  the  tenant  was  material,  then 
probably  the  Judgment  would  have  been  cor- 
rect, and  the  manner  of  removal  and  the 
purpose  of  defendant  would  have  been  prop- 
er matters  to  have  been  inquired  into,  but 
under  the  view  we  take  of  the  case  all  that 
it  was  necessary  for  the  plaintiff  to  establish 
was  that  the  tenant  had  removed  an  ap- 
preciable part  of  the  crop  within  30  days 
without  the  consent  of  the  landlord."  In  a 
later  case,  viz.,  Harmon  v.  Payton,  68  Kan. 
«7,  74  Pac.  618,  it  was  said:  "It  would  seem 
clear  that,  under  the  facts  found  in  the  case 
at  bar,  the  attachment  should  have  been 
sustained.  While  the  tenants  were  author- 
ized, under  the  contract  as  found,  to  dispose 
of  the  broom  corn  and  pay  the  landlord  his 
share  In  money,  and  while  the  kafflr  com 
had  been  cut  and  delivered  to  the  landlord 
in  accordance  with  the  custom  of  the  neigh- 
borhood, there  being  no  contract  regulating 
the  matter,  yet  the  field  com  was  still  to  be 
busked  and  delivered,  and  the  landlord  had 
the  right  to  his  Hen  upon  the  entire  crop 
to  compel  this.  Under  the  statute  quoted,  a 
landlord  is  not  required  to  rely  upon  the 
promise  or  purpose  of  the  tenant  to  carry 
out  his  part  of  the  contract.  He  is  given 
a  Hen  upon  the  entire  crop  to  secure  from 
the  tenant  the  performance  of  his  contract, 
and  the  tenant  may  not  remove  any  appre- 
ciable portion  of  the  same,  no  matter  how 
£ood  his  purpose,   without  subjecting  him- 


self to  the  penalty  of  the  statute,  except  hy 
the  consent  of  the  landlord  or  a  waiving  of 
the  Hen.  In  this  case  there  were  neither 
pleadings  nor  findings  that  the  tenants  owed 
the  landlord  nothing  at  the  time  of  the  com- 
mencement of  his  action.  This  finding  was 
based  upon  the  fact  that  the  time  for  husk- 
ing and  delivery  of  the  field  com  had  not 
then  arrived.  This,  however,  would  be  Im- 
material, as  the  Hen  continued  until  the  rent 
had  been  paid  or  the  share  delivered.  If 
the  rent  is  to  be  paid  in  a  share  of  the  crop. 
It  is  the  landlord's  right  to  have  this  mat- 
ter adjusted,  and  his  share  delivered,  before 
the  tenant  removes  any  portion  from  the 
premises.  -This  right  Inheres  in  the  contract 
of  rental,  and.  If  the  tenant  removes  any 
portion  of  the  crop,  he  breaks  his  contract, 
and  the  landlord  may  then  recover  from  the 
tenant  the  value  of  his  share  at  the  time  it 
should  have  been  delivered,  in  money,  the 
same  being  secured  by  an  attachment."  Tur- 
ner, without  doubt,  had  a  cause  of  action 
against  Wilcox  on  October  3,  1908,  and  was 
entitled  under  the  provisions  of  our  statute 
to  sue  out  an  attachment  and  to  have  the 
same  levied  on  the  crops  grown  on  his  land. 
This  statute  gives  to  the  landlord  a  positive 
right  to  an  attachment  to  crops  grown  on 
his  land  when  the  tenant  Intends  to  remove, 
or  is  removing,  or  has  within  30  days  re- 
moved, his  property,  or  his  crops,  or  any 
part  thereof,  from  the  leased  premises;  and 
neither  the  intent  of  the  tenant  in  removing, 
nor  the  distance,  nor  the  place  to  which  the 
crops  or  other  property  la  removed,  is  ma- 
terial. It  is  the  removal,  or  the  intent  to 
remove,  which  Is  the  Justification  for  the 
attachment.  As  was  well  said  in  Masterson 
V.  Bentley,  60  Ala.  520:  "The  language  of 
the  statute  renders  it  Incapable  of  any  other 
construction,  and  no  other  can  be  given  it. 
So  long  as  the  crop  remains  on  the  rented 
premises,  the  lien  of  the  landlord  wlU  pre- 
vail over  any  aUenatlon  the  tenant  may 
make  of  it.  *  •  •  Therefore,  whenever, 
by  the  removal,  the  lien  of  the  landlord  la 
left  in  peril,  is  liable  to  be  defeated  by  an 
alienation,  which  could  not  be  affected  so 
long  as  his  crop  remained  upon  the  demised 
premises,  the  right  of  the  landlord  to  his 
attachment  is  confirmed  by  the  statute." 

[3]  It  therefore  follows  that,  as  to  this 
phase  of  the  case.  Turner  was  entitled  to  a 
Judgment,  holding  that  the  attachment  had 
properly  Issued,  and  sustaining  the  same,  and 
for  costs  of  the  action,  and  It  became  and 
was  the  duty  of  the  court,  under  the  undis- 
puted facts  of  this  case  and  the  law  applica- 
ble thereto,  to  enter  judgment  sustaining  the 
attachment  and  to  tax  the  costs  of  the  ac- 
tion to  the  defendant.  There  being  no  dis- 
pute whatsoever  as  to  the  facts  on  this  phase 
of  the  case,  the  same  should  not  have  been 
submitted  to  the  Jury,  nor  can  we  say  from 
the  record  before  us  that  it  was. 

As  to  the  first  proposition,  the  judginont 
of  the  court  as  entered  on  the  general  ver- 
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diet  of  the  jury  In  faTor  of  the  defendant 
was  »mdoubtedly  correct. 

The  Judgment  Is  silent  as  to  the  attach- 
ment proceedings,  yet  this  phase  of  the  case 
should  have  been  covered,  and  for  the  rea- 
sons hereinabove  given,  the  Judgment,  in 
so  far  as  the  attachment  proceedings  are 
concerned,  should  be  reversed  and  the  cause 
should  be  remanded  to  the  district  court  of 
Canadian  county,  with  instructions  to  modi- 
fy the  Judgment  so  entered,  so  as  to  hold 
tliat  the  attachment  was  properly  issu^  and 
levied,  and  to  tax  the  costs  in  both  courts 
to  the  defendant  in  error. 

PER  CURIAM.    Adopted  in  whole. 


WIGGINS  v.  JACKSON. 
(Supreme  Court  of  Oklahoma.     Jan.  9,  1912.) 

(Syllabus  by  the  Court.) 

1.  Sales   (|  442*)— Breach   of  Wabbanty— 
Damages. 

A  purchaser  of  a  team  of  horses,  at  the 
time  of  the  purchase  in  the  month  of  Febru- 
ary, stated  to  the  seller  that  he  desired  the 
horses  with  which  to  cultivate  a  crop  on  70 
acres  of  land.  The  seller  represented  and 
warranted  the  horses  to  be  sound  and  in  good 
health  and  capable  of  rendering  the  services 
for  which  they  were  desired.  The  horses  were 
unsound,  diseased,  and  without  value,  because 
of  which  the  purchaser  was  unable  to  plant 
and  cultivate  30  acres  of  his  land.  There  was 
no  allegation  that  other  horses  with  which  to 
cultivate  the  land  could  not  be  had  upon  the 
market,  or  if  they  could  be  had  that  the  pur- 
chaser was  unable  to  buy  them;  and  that  such 
facts  were  within  the  knowledge  of  the  seller. 
Held,  that  the  profits  the  purchaser  would 
have  realized  from  the  cultivation  of  said  land 
in  a  crop  of  cotton  are  not  recoverable  as 
damages  resulting  from  a  breach  of  the  sel- 
ler's warranty,  because  same  are  remote,  spec- 
ulative, uncertain,  and  not  within  the  contem- 
plation of  the  parties  at  the  time  of  the  sale. 
Held,  also,  that  the  price  contracted  by  the 
purchaser  to  be  paid  by  him  as  rents  on  said 
land  constitutes  no  element  of  his  damages 
nor  a  proper  measure  thereof. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  a  1284-1301;    Dec.  Dig.  i  442.*] 

2.  Sales   (|  442*)— Bbkacu  of  Warbantt— 
Damages. 

As  a  general  rule,  the  measure  of  dam- 
ages recoverable  for  breach  of  warranty  of 
personal  property  is  the  difference  in  value 
the  property  sold  would  have  had  at  the  time 
of  the  sale,  if  it  had  been  sound  or  as  war- 
ranted, and  its  actual  value  with  the  defects 
constituting  tlie  breach  of  warranty. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  a  1284-1301;   Dec.  Dig.  i  442.»] 

Error  from  District  Court,  Carter  Coun- 
ty ;   S.  H.  Russell,  Judge. 

Action  by  C.  E.  Wiggins  against  W.  H. 
Jackson.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed  and  remanded. 

Guy  II.  Sigler,  for  plaintiff  in  error.  L.  G. 
Shelton  and  I.  R.  Mason,  for  defendant  in 
error. 


HAYES,  J.  Plaintiff  in  error,  h«t«inafter 
designated  plaintiff,  filed  originally  this  suit 
in  replevin  before  the  admission  of  the  state 
in  the  United  States  District  Court  for  the 
Southern  Ixistrict  of  the  Indian  Territory  at 
Ardmore,  in  which  he  sought  to  replevy  cer- 
tain personal  property  described  in  bis  peti- 
tion, to  which  he  claimed  the  title  by  virtue 
of  a  certain  cliattel  mortgage,  executed  by 
defendant  in  error,  hereinafter  designated 
defendant,  to  secure  the  paymeit  of  one  cer- 
tain promissory  note  for  the  sum  of  $388.85, 
dated  the  7th  day  of  February,  1907,  payable 
to  plaintiff  and  executed  by  defendant,  which 
plaintiff  alleges  la  piast  due  and  unpaid. 

Defendant,  by  his  amended  answer,  admits 
the  execution  of  the  note  and  mortgage  men- 
tioned In  plaintiff's  petition,  and  alleges  tliat 
the  consideration  for  whldi  said  note  was 
executed  was:  First,  $50  worth  of  supplies. 
to  be  furnished  by  plaintiff  to  him,  and 
that  same,  except  in  the  amount  of  $9.{M> 
worth  had  never  I)een  furnished  by  plaintiff 
or  received  by  defetadant,  and  he  tendered 
into  court  the  sum  of  $9.55,  as  payment  for 
the  supplies  received;  second,  $36  in  money, 
advanced  by  plaintiff  to  him,  on  which  he 
alleges  plaintiff  charged  a  usurious  rate  of 
Interest,  rendering  the  same  void  under  the 
statute  in  force  in  the  Indian  Territory  at 
the  time  of  the  execution  of  the  note  and 
mortgage;  and,  third,  that  $275  represented 
by  the  note  was  for  the  purchase  price  of  a 
pair  of  horses,  sold  by  plaintiff  to  defendant. 
He  alleges  that  plaintiff  represented  to  him 
that  the  two  horses,  the  purchase  price  of 
which  formed  a  part  of  the  consideration 
of  the  note,  were  sound  and  serviceable;  that 
he  stated  to  plaintiff  that  said  horses  were 
required  by  him  for  the  purpose  of  culti- 
vating a  crop  of  70  acres  during  the  year 
1907;  and  that  plaintiff  guaranteed  them  to 
be  sound  and  in  good  health  and  condition 
and  fully  able  to  do  and  perform  the  serv- 
ices required.  He  then  alleges  that  one  of 
said  horses  was,  at  the  time  of  the  sale,  af- 
flicted with  the  heaves  and  other  diseases, 
from  which  he  shortly  thereafter  died ;  and 
that  the  other  horse,  although  still  alive, 
is  and  was  at  that  time  diseased  and  crip- 
pled In  the  shoulders  and  otherwise  unfit  to 
work  or  to  perform  the  services  for  which 
defendant  bought  him;  that  he  (defendant) 
has  been  at  all  times  ready  and  willing  and 
offers  to  return  said  horse,  which  he  alleges, 
to  be  without  value.  He  thereupon  makes 
the  following  allegations:  "Third.  Defendant 
says  that,  during  the  year  1907,  lie  rented  70 
acres  of  land  to  be  cultivated  by  him  in 
crops  of  corn  and  cotton ;  that  on  account  of 
the  diseased  condition  of  the  horses  set  forth 
herein,  and  after  due  diligence  on  the  part 
of  this  defendant,  he  was  able  to  cultivate 
but  40  acres  of  said  land,  although  under 
his  rental  contract  he  was  compelled  to  pay 


•For  otber  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes. 
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jrent  on  tbe  70  acres;  that  upon  25  acres  of 
cotton  be  cultivated,  raised,  gathered,  and 
marketed  9  bales  of  cotton,  of  the  market 
value  of  $50  each.  He  alleges  and  says  that 
.the  30  acres  of  land,  uncultiyated  for  the 
reasons  set  ont  hereinbefore,  were  of  equal 
<iuality  to  that  he  did  cultivate ;  and  that  he 
verily  believes  that  he  would  have  raised 
thereon  at  least  10  bales  of  cotton;  that  he 
was  compelled  to  pay  rental  upon  the  said 
.30  acres  of  land  in  the  sum .  of  $75 ;  and 
that,  had  he  been  able  to  cnltlvate  the  SO 
acres  for  cotton,  same  would  have  netted 
him  at  least  the  sum  of  $5  per  acre,  or  a 
«am  of  $150;  defendant  therefore  says  that 
he  was  damaged  by  this  plaintiff  by  bis 
false  and  fraudulent  acts  and  representa- 
tions, and  by  the  Items  set  forth  above,  in 
tbe  sum  of  $225;  and  that  he  verily  be- 
lieves that  plalntUT  should  take  nothing  by 
bis  action,  but  that  he  should  recover  over 
and  against  the  plalntlflT  judgment  in  the 
sum  of  $225  as  damages  for  the  failure  cf 
the  said  plaintiff  to  do  and  perform  what 
he  In  law  and  equity  should  have  done." 
He  then  prays  that  plaintiff  take  nothing 
by  his  action,  but  that  he  have  and  recover 
from  plaintiff  the  suni  of  $225  as  his  dam- 
ages, and  that  he  have  judgment  for  his 
costs  expended. 

To  this  answer,  plaintiff  filed  a, general 
and  special  demurrer.  The  special  demurrer 
is  directed  against  the  foregoing  paragraph 
of  the  answer.  The  court  overruled  the 
demurrers  and  the  cause  was  tried  to  a  Jury, 
resulting  in  a  verdict  and  judgment  in  favor 
of  defendant  for  the  sum  of  $75.  Defendant 
was  permitted,  over  objection  of  plaintiff, 
to  introduce  evidence  tending  to  show  that 
he  had  leased,  for  the  year  1907,  70  acres  of 
land,  to  be  cultivated  by  him  in  crops  of 
com  and  cotton,  as  alleged  in -the  third  para- 
graph of  his  amended  answer,  for  which  he 
was  to  pay  and  did  pay  the  sum  of  $2.50  per 
acre ;  and  that,  on  account  of  the  diseased 
and  worthless  condition  of  said  horses,  he 
was  unable  to  cultivate  30  acres  of  the  land; 
and  that,  had  he  been  able  to  cultivate  it  in 
cotton  as  he  had  other  portions  of  the  land, 
be  would  have  raised  sufficient  crops  there- 
on to  have  realized  a  profit  of  $5  per  acre 
on  the  30  acres  he  was  unable  to  cultivate. 
Upon  this  Issue,  the  court  gave  the  following 
instruction:  "Believing  from  preponderance 
of  the  evidence  these  facts  that  I  have  just 
stated  to  you — that  is,  that  the  guarantee 
was  given  as  alleged  and  that  the  horses 
were  diseased  as  alleged — If  you  further  be- 
lieve that  the  plaintiff  guaranteed  them  to 
cultivate  70  acres  of  land,  and  that  he  had 
to  let  30  acres  lay  out  uncultivated;  and 
that  he  made  known  to  the  plaintiff  at  the 
time  he  wanted  a  te'am  that  would  cultivate 
70  acres  of  land,  and  the  plaintiff  guaran- 
teed this  to  tbe  defendant;  and  that  they 
would  cultivate  It — were  able  to  do  It — able 
to  cultivate  70  acres  of  land;  and  that  the 


horses  conld  not  do  this  by  reason  of  their 
diseased  and  unsound  condition;  further  that 
the  defendant  had  to  pay  $2.S0  per  acre  for 
the  SO  acres  he  was  unable  to  cultivate  by 
reason  of  the  premises  I  have  stated,  then, 
in  that  respect,  you  will  find  for  the  defend- 
ant such  damages  for  the  30  acres  at  $2.50 
per  acre  as  yon  may  think  he  expended  for 
rental  of  that  land  which  was  under  the  cir- 
cumstances stated." 

Defendant's  right,  In  a  replevin  action  to 
set  up  his  counterclaim  for  damages  and 
recover  judgment  therefor  In  a  sum  in  ex- 
cess of  the  amount  necessary  to  liquidate  or 
offset  his  note,  has  not  been  questioned  ei- 
ther In  the  trial  court  or  in  this  court,  and 
both  parties  have  proceeded  upon  the  theory 
that  defendant  may  recover  in  this  proceed- 
ing judgment  for  such  damages  caused  by 
the  breach  of  warranty  as  he  may  be  en- 
titled to;  and  we  shall  dispose  of  the  case 
upon  that  theory,  without  deciding  the  cor- 
rectness of  it,  if  Its  correctness  had  been 
timely  challenged. 

The  overruling  of  the  special  demurrer  to 
the  third  paragraph  of  defendant's  answer, 
the  admission  of  testimony  tending  to  estab- 
lish the  profits  defendant  would  have  realiz- 
ed from  the  cultivation  and  growing  of  the 
crops  on  the  land  he  was  unable  to  cultivate, 
and  the  giving  of  the  foregoing  instruction, 
constitute  the  principal  assignments  of  er- 
ror urged  for  reversal  of  the  cause,  and  they 
present  so  nearly  the  same  question  that  It 
will  not  be  necessary  to  consider  them  sepa- 
rately. 

[1]  That  the  portion  of  the  petition  al- 
leging the  anticipated  profits  defendant  would 
have  realized  from  the  30  acres  of  cotton, 
had  the  horses  been  sound  and  otherwise  as 
warranted  so  he  could  have  planted,  cultivat- 
ed, and  gathered  said  crop,  states  no  cause 
of  action,  and  that  all  the  evidence  to  es- 
tablish such  profits  as  an  element  of  defend- 
ant's damages  was  Improperly  admitted,  we 
think  it  plain.  The  fundamental  principle 
of  law  underlying  the  right  of  the  injured 
party  to  recover  for  damages  suffered  from 
a  breach  of  a  contract  Is  that  he  shall  re- 
cover such  damage  as  was  within  the  con- 
templation of  the  parties  to  the  contract  at 
the  time  of  its  execution.  A  damage  that 
arises  In  the  natural  course  of  things  from 
the  breach  of  a  contract  and  as  a  proximate 
result  thereof  is  presumed  to  have  been  with- 
in the  contemplation  of  the  parties.  A  dam- 
age that  does  not  follow  the  breach  In  the 
natural  course  of  things,  and  is  not  proxi- 
mate Is  not  recoverable,  unless  the  circum- 
stances surrounding  the  transaction  or  agree- 
ment within  the  knowledge  of  the  parties 
were  such  that  it  may  be  reasonably  suppos- 
ed that  such  damages  were,  when  the  con- 
tract was  made,  within  the  contemplation 
of  the  parties  as  a  probable  result  of  the 
breach.  Remote,  contingent,  uncertain,  and 
speculative  damages  are  not  recoverable,  not 
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only  became  they  are  difficult  of  ascertain- 
ment with  certainty  and  satisfaction,  but  be- 
(.■anse  they  are  not  wUbln  tbe  contemplation 
of  tbe  parties  and  do  not  enter  into  tbe  agree- 
ment. 

In  Hadley  ▼.  Baxendale,  9  Exch.  341,  the 
leading  English  case  upon  this  question,  often 
cited  and  approved  by  the  courts  of  this 
country,  tbe  principle  involved  is  stated  as 
follows:  "Where  two  parties  have  made  a 
contract  which  one  of  them  has  broken,  the 
damages  which  tbe  other  party  ought  to  re- 
ceive In  respect  of  such  breach  of  contract 
should  be  such  as  may  fairly  and  reasonably 
be  considered  either  arising  entirely — 1.  e., 
according  to  the  usual  course  of  tbings  from 
snch  breach  of  contract  Itself  or  such  as 
may  reasonably  be  supposed  to  have  been  In 
contemplation  of  both  parties  at  the  time 
they  made  the  contract  as  the  result  of  the 
breach  of  it.  Now,  If  tbe  special  circum- 
stances under  which  the  contract  was  actu- 
ally made  were  communicated  by  tbe  plaintiff 
to  the  defendant  and  thus  known  to  both 
parties,  the  damage  resulting  from  the  breach 
of  snch  a  contract,  which  they  would  natural- 
ly contemplate,  would  be  the  amount  of  In- 
Jury  which  would  ordinarily  follow  from  the 
breach  of  contract,  under  these  special  cir- 
cumstances, so   known  and   communicated." 

"Profits  which  would  have  been  realized 
had  the  contract  been  performed,  and  which 
have  been  prevented  by  Its  breach,  are  In- 
(duded  In  tbe  damages  to  be  recovered  in 
every  case,  where  such  profits  are  not  open 
to  tbe  objection  of  uncertainty,  or  of  remote- 
ness, or  where  by  express  or  implied  terms 
of  the  contract  itself,  or  the  special  circum- 
stances under  which  it  was  made,  it  may 
be  reasonably  assumed  that  they  were  within 
the  Intent  and  mutual  understanding  of  both 
parties  at  the  time  it  was  entered  Into." 
Howard  t.  StUwell  &  Blerce  Mfg.  Co.,  139  U. 
S.  199,  11  Sup.  Ct  500,  35  L.  Ed.  147. 

[2]  The  almost  universally  recognized  rule 
for  determining  the  measure  of  damages,  in 
an  action  brought  on  a  warranty  that  has  been 
broken,  is  that  the  true  measure  of  damages 
for  which  the  delinquent  party  is  liable  is 
the  difference  between  tbe  value  which  tbe 
thing  sold  would  have  had  at  the  time  of 
the  sale,  if  It  had  been  sound  or  as  warrant- 
ed, and  its  actual  value  with  the  defects 
constituting  the  breach  of  tbe  warranty. 
Section  T62,  Sedgwick  on  Damages. 

"Where  the  contract  relates  to  commodi- 
ties commonly  purchaseable  In  tbe  market, 
the  purchaser  Is  made  whole  when  he  re- 
covers the  difference  between  the  contract 
price  and  the  value  of  the  article  in  the 
market  at  the  time  and  place  of  delivery,  be- 
cause he  can  supply  bimself  with  this  article 
by  going  into  the  market  and  making  his 
purchase  at  such  price,  and  these  are  all  the 
damages  he  is  ordinarily  entitled  to  recover; 
for  nothing  beyond  this  was  in  the  contem- 
plaUon  of  tbe  parties  when  they  contracted." 


Section  51,  toL  1,  Sutherland  on  Damagea 
The  natural  end  proximate  damages  result- 
ing from  the  breach  of  plaintiff's  warranty, 
assuming  the-  horses  to  have  been  worthless 
as  alleged,  and  there  is  evidence  tending  to 
prove  such  allegations,  is  the  loss  to  the  de- 
fendant of  the  value  of  the  horses  in  the  con- 
dition warranted  by  plaintiff  when  sold  to 
defendant  This  damage  was  within  the 
contemplation  of  plaintiff  and  defendant;  but 
the  alleged  consequential  damages  resulting 
from  the  loss  of  profits  from  a  crop  not  plant- 
ed that  are  uncertain  in  amount,  and  that 
in  fact,  so  far  as  the  parties  could  anticipate 
at  the  time  of  the  sale,  might  result  when 
planted  in  a  loss  instead  of  a  profit,  was  not 
within  their  contemplation.  Tbe  sale  was 
made  in  the  month  of  February,  approximate- 
ly tbree  months  before  cotton  planting  sea- 
son. Nothing  could  be  more  uncertain  and 
speculative  in  character  than  the  prospec- 
tive profits  of  a  cotton  crop  at  that  time  of 
the  year  to  be  planted  in  this  climate.  It 
is  well  known  that  such  crop  is  greatly  af- 
fected  by  tbe  varying  weather  and  uncertain 
seasons  of  this  climate  and  is  subject,  until 
matured,  to  be  destroyed  or  damaged  by  in- 
sects, and,  after  It  Is  matured,  to  the  vary- 
ing price  of  a  fluctuating  market  In  order 
that  notice  or  knowledge  that  defendant  de- 
sired or  intended  to  use  these  horses  In  cul- 
tivating a  crop,  to  render  plaintiff  liable  for 
tbe  consequential  loss  of  profits  of  the  crop, 
tbe  notice  or  knowledge  must  have  been  of 
such  a  nature  that  tbe  contract  was  to  some 
extent  based  upon  that  special  circumstance. 
Section  159,  Sedgwick  on  Damages.  In  sup- 
port of  this  principle,  the  foregoing  author 
quotes  from  the  opinion  in  British  C!olumbia 
S.  M.  Co.  v.  Nettleshlp,  L.  B.  8  C.  P.  499, 
the  following:  "The  mere  fact  of  knowledge 
cannot  Increase  the  liability.  The  knowledge 
must  be  brought  home  to  the  party  sought 
to  be  charged  under  such  circumstances  that 
he  must  know  that  tbe  person  he  contracts 
with  reasonably  believes  tbat  he  accepts  the 
contract  with  the  special  condition  attached 
to  It" 

The  instant  case  is  an  ordinary  sale  of 
two  horses  warranted  to  be  sound  and  In 
good  health.  It  is  true  tbat  defendant  stated 
to  plaintiff  that  be  desired  tbem  with  which 
to  cultivate  a  crop  of  70  acres,  but  it  la  not 
alleged  that  this  purpose  for  which  they  were 
to  be  used  required  auy  special  qualities 
than  that  they  be  sound  and  in  good  health, 
or  that  they  were  recommended  as  capable  of 
rendering  such  service  upon  any  other  rea- 
son than  because  they  were  In  a  sound  and 
healthful  condition.  The  parties  never  con- 
templated at  tbe  time  of  the  sale,  three 
months  before  cotton  planting  time,  the  crop 
conditions  of  tbe  coming  cotton  season,  tbe 
cost  of  raising  a  crop  during  such  season, 
varying  as  It  would  with  the  character  of 
the  season,  the  probable  yield,  and  the  unfa- 
vorable conditions  of  the  market   Nor  would 
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two  persons,  acting  nnder  similar  drcum- 
Btances,  as  a  general  rule,  contemplate  such 
conditions.  Callahan  &  Company  y.  Chick- 
asha  Cotton  Oil  Company,  17  Okl.  544,  87 
Pac.  331,  is  so  nearly  analogous  to  the  case 
at  bar  as  to  be  decisive  of  the  question  here 
considered.  In  that  case  the  vendor  con- 
tracted to  furnish  to  the  vendee  certain  ma- 
chinery for  an  oUmlU  and  to  deliver  same  by 
the  latter  part  of  the  month  of  July,  so  the 
machinery  could  be  Installed  in  time  for  the 
approaching  cotton  season.  The  machinery 
was  not  delivered  until  September,  and,  be- 
cause of  the  delay,  the  mill  was  forced  to 
stand  idle  from  September  15  to  the  1st  day 
of  November.  To  establish  his  damages,  the 
vendee  sought  to  show  the  rental  value  of 
the  mill  during  the  time  it  was  idle  by  intro- 
ducing evidence  as  to  profits  the  mill  might 
have  made  with  a  satisfactory  market  for 
the  purchase  of  supplies  and  sales  of  prod- 
ucts; but  such  evidence  was  held  incompe- 
tent because  remote,  based  upon  speculation 
and  not  capable  of  sutficient  and  certain  as- 
certainment Nor  is  the  amount  paid  by  de- 
fendant under  the  contract  as  rents  on  the 
land  a  proper  element  of  damages.  There  is 
no  casual  connection  between  the  sale  con- 
tract or  the  breach  thereof  and  the  rental 
contract  and  the  amount  to  be  agreed  to  be 
paid  under  it  as  rents.  It  is  not  alleged  that 
plaintiff  had  any  notice  of  the  rental  contract 
at  the  time  of  the  sale  or  of  the  amount 
of  rents  defendant  would  be  required  to  pay 
thereunder.  If  other  horses  with  which  to 
plant  and  cultivate  the  crop  of  cotton  were 
obtainable  upon  the  market  where  this  sale 
occurred,  or  if  obtainable  and  defendant  was 
not  for  some  reason  able  to  purchase  them, 
and  plaintiff  had  notice  of  these  facts  at  the 
time  of  the  sale,  then  the  loss  of  the  use  of 
the  land  would,  under  these  circumstances, 
which  are  not  alleged  in  defendant's  cross- 
complaint,  have  been  within  the  contempla- 
tion of  the  parties  as  a  probable  result  of  a 
breach  of  the  warranty ;  but,  in  that  event, 
the  measure  of  damages  would  be  the  usable 
or  rental  value  of  the  land  for  the  year  it 
lay  idle,  and  not  what  defendant  had  con- 
tracted to  pay  for  it;  for  his  loss  because 
of  the  breach  of  warranty  would  be  not 
what  he  had  contracted  to  pay  for  the  use  of 
the  land,  for  that  he  would  have  to  pay 
anyway,  but  that  which  he  actually  lost,  to 
wit,  the  use  of  his  land. 

For  the  error  in  overruling  the  demurrer 
to  the  third  paragraph  of  defendant's  answer 
and  cross-complaint,  and  for  the  admission 
of  evidence  in  support  of  the  allegations 
therein  contained,  the  Judgment  of  the  trial 
court  is  reversed,  and  the  cause  remanded. 

TURNER,  C.  J.,  and  WILLIAMS  and 
KANE,  JJ.,  concur.  DUNN,  J.,  absent  and 
not  participating. 


(32  Okl.  66) 
TURK  y.  MATBERRT.t 
(Supreme  Court  of  Oklahoma.    Feb.  6,  1912.) 

(Bvllabv  (y  the  Oourt.) 

1.  COUBTB  (§  188*)  — Infebiob  Cootmb  — Ju- 

BIBOICTION. 

Mayors  of  cldes  and  towns  in  Indian  Ter- 
ritory, after  June  28,  1898,  and  prior  to  state- 
hood, ex  officio  had  jurisdiction  in  civil  suits, 
the  same  as  United  States  Commissioners  in 
Indian  Territory  during  the  same  period. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec. 
Dig.  I  188.*] 

2.  Judgment    ({  290*)— Rboobd— Tbanscbift 
— Enfobceicent. 

Judgments  of  United  States  Commission- 
ers and  mayors  of  cities  and  towns  in  Indian 
Territory,  valid  and  enforceable  at  the  date 
the  state  was  admitted  into  the  Union,  can  be 
transferred  to  the  district  court  of  the  proper 
county,  on  transcript  of  the  proceedings,  and 
entered  on  the  judgment  docket,  and  enforced 
by  execution  out  of  the  district  court. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  f  290.*] 

3.  ArPEARANCE  (SI  9,  26*)— Gekebal  Appbab- 

ANCB— PROCEEDINO  FOB   APPEAL. 

Under  the  law  in  force  in  Indian  Ter- 
ritory prior  to  statehood,  the  filing  of  the 
statutory  affidavit  and  bond  for  appeal  from 
the  judgment  of  a  mayor  of  a  city  to  the  Unit- 
ed States  Court  constituted  a  general  appear- 
ance, in  an  action  by  the  party  so  taking  the 
appeal,  and  waived  all  irregularities  regard- 
ing the  service  of  summons  in  the  lower  court. 
[Ed.  Note. — For  other  cases,  see  Appear- 
ance. Cpnt.  Dig.  S§  42,  52,  154-159;  Dec  Dig. 
!S  0,  26.*] 

4.  BxECunoH    (f   292*)— Sale— What  Law 

GOVKBHS. 

A  sale  of  real  estate,  upon  execution  is- 
sued since  statehood,  to  enforce  payment  of  a 
judgment  rendered  prior  to  statehood  in  Indian 
Territory,  was  made  subject  to  the  right  of 
the  judgment  debtor  to  redeem  the  property 
so  sold  within  one  year  after  the  sale  by  pay- 
ing, as  provided  by  the  law  in  force  in  In- 
dian Territory  at  the  time  the  judgment  was 
rendered,  the  purchase  price,  together  with  15 
per  cent,  per  annum  thereon,  and  all  lawful 
charges.  Held,  that  a  confirmation  of  such 
sale,  and  ordering  the  sheriff  to  execute  deed 
to  the  lands,  before  the  expiration  of  the  stat- 
utory time  allowed  by  the  laws  in  force  in  In- 
dian Territory,  prior  to  statehood,  for  redemp- 
tion of  the  lands  by  the  judgment  debtor,  was 
error,  and  did  not  deprive  the  debtor  of  his 
right  to  redeem;  and  the  order  of  court,  con- 
firming the  sale  and  ordering  deed  to  issue 
before  such  period  allowed  for  redemption,  is 
set  aside  and  vacated,  with  directions. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Dec.  Dig.  f  292.*] 

6.    CONSTITTITIONAI.    LaW      (§     183*) — VESTED 

KiGHTS— Redemption  moM  Foreclosure. 
The  statutory  right  of  redemption  from 
mortgage  foreclosure  or  execution  sale  is  a 
rule  of  property,  and  cannot  be  Impaired,  after 
the  right  has  accrued,  by  subsequent  legisla- 
tion. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  %  501 ;   Dec.  Dig.  g  183.*] 

(Additional  SyJlahui  &y  Editorial  Staff.) 

6.  Appbai.  AI7D  Error  (|  1074*)— HABia,Bsa 
Ebrob. 

Though  the  court,  before  confirming  a  sale 
under   execution,    should   have   disposed    of   a 


•For  oUiar  casM  bm  aam*  topic  and  ■ecUoa  NUMBER  tn  Dec.  Dig.  *  Am.  Dig.  Key  No.  Serlea  &  RapT  Indexv 


t  Rehearing  denied. 


Digitized  by 


Google 


666 


121  PACIFIC  REPORTER 


(OkL 


pending  motion  to  qnaah  the  ezecation,  the 
failure  to  do  bo  was  not  reversible  error, 
where  the  motion  had  been  pending  for  nearly 
a  year,  and  was  not  called  to  the  attention  of 
the  trial  court,  and  did  not  on  its  face  make  a 
prima  facie  case  for  quaabing  the  execution. 

[Ed.  Note.— For  other  cases',  see  Appeal  and 
Error,  Dec.  Dig.  |  1074.*] 

7.  Execution   (!  227*)— Salb— Crbdit. 

Under  Manaf.  Dig.  Ark.  (  3056,  provid- 
ing that  in  all  cases  where  the  right  to  stay 
the  execution  exists  sales  shall  be  on  credit 
of  three  months,  and  section  3026,  providing 
that  any  execution  on  a  judgment  or  decree 
which  could  be  stayed  may  be  stayed,  where 
the  right  to  stay  the  execution  did  not  exist. 
It  was  not  necessary  that  the  property  be  sold 
on  credit,  especially  where,  in  the  motion  to 
quash  the  execution,  the  published  notice  of 
sale,  showing  that  the  sale  was  to  be  for  cash, 
was  set  up  and  mentioned,  but  no  complaint 
was  made  or  objection  urged  to  the  terms  of 
the  sale. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Dec.  Dig.  {  227,*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  McClaln  County; 
R.  McMUian,  Judge. 

Action  by  P.  D.  Mayberry  against  Nathan 
Turk.  E^om  an  order  confirming  a  sale  un- 
der execution  in  favor  of  the  plaintiff,  de- 
fendant brings  error.  Reversed  and  re- 
manded. 

Glasco  ft  Jacobs,  for  plaintiff  In  error. 
Bennie,  Booker  &  Moore,  for  defendant  in 
error. 

BREWER,  C.  This  proceeding  in  error  is 
brought  to  correct  alleged  error  in  the  con- 
firmation of  a  sale  of  lands  under  execution. 
In  disposing  of  the  questions  presented,  it 
is  necessary  that  a  brief  history  of  the  liti- 
gation t>e  given. 

The  case  was  originally  brought  by  F.  D. 
Mayberry  against  Nathan  Turk,  in  tbe  may- 
or's court  at  Purcell,  on  May  28,  1907,  by 
filing  a  complaint,  affidavit,  and  bond  for 
attacluuent  and  garnishment  There  was 
service  of  process  on  the  garnishee,  warning 
order  published,  attorney  for  nonresiuent  de- 
fendant appointed,  who  filed  report.  On 
July  30,  1907,  Judgment  was  given  against 
the  defendant,  Turk,  and  the  attachment 
was  sustained,  and  the  garnishee  ordered  to 
pay  a  certain  amount  into  court  There  was 
no  personal  service  of  summons  on  the  de- 
fendant On  August  19,  1907,  the  defendant, 
Turk,  filed  in  the  case  bis  afildavit  and  bond 
for  an  ai>peal  to  tbe  United  States  Court 
for  the  Southern  District  of  Indian  Terri- 
tory, sitting  at  Pnrcell.  This  bond  was  ap- 
proved by  the  mayor's  court,  and  the  appeal 
allowed.  The  transcript  in  appeal  was  filed 
In  the  United  States  Court  October  23,  1907. 
On  March  16,  1906,  tbe  defendant,  Turk,  who 
had  taken  tbe  ap];>eal,  filed  a  motion  to  dis- 
miss the  case.  Thereafter,  the  order  bear- 
ing no  date,  the  court  beard  the  motion 
and  dismissed  the  appeal.    Exceptions  were 


taken  by  both  parties;  but  the  order  dis- 
missing the  appeal  was  not  taken  up.  On 
April  18,  1908,  the  judgment  of  the  mayor's 
court  was  ordered  placed  on  the  judgment 
rolls  and  docket  of  tbe  district  court;  the 
original  papers  and  transcript  of  the  mayor's 
court  proceedings  and  judgment  being  filed 
therein.  On  April  25,  1908,  execution  was 
issued  out  of  the  district  court  and  was 
levied  on  lot  8,  block  119,  In  the  city  of 
Purcell.  The  property  was  advertised  for 
sale,  and  was  appraised,  and  on  June  2,  1908, 
sold  under  the  execution  for  $1,000;  the 
same  being  more  than  the  appraised  value. 
On  May  29,  1908,  defendant  filed  motion  to 
quash  execution  and  set  aside  the  judgment. 
On  February  27,  1909,  the  court  entered" 
judgment,  confirming  the  sale  and  ordering 
tbe  sheriff  to  execute  deed  to  the  purchaser. 
The  defendant  excepted  to  the  making  of 
the  order,  filed  motion  for  new  trial,  and, 
this  being  overruled,  took  exceptions  and  ap- 
pealed to  this  court  On  the  27th  day  of 
June,  1911,  the  death  of  the  plaintiff  In  er- 
ror was  suggested  to  this  court,  and  the 
cause  was  revived  in  tbe  name  of  Sarah 
Turk,  administratrix,  and  heirs. 

The  plaintiff  in  error  urges  the  following 
as  error:  (1)  That  judgment  In  the  case  was 
void,  and  could  not  support  the  execution. 
(2)  That  the  court  erred  in  confirming  the- 
sale  before  disposing  of  a  pending  motion  to 
quash  the  execution.  0)  That  it  was  error 
to  confirm  a  sale  not  on  credit  (4)  That, 
on  judgment  rendered  prior  to  statehood, 
the  judgment  debtor  had  the  right  to  redeem 
from  any  sale  made  under  execution;  and 
that  this  right  was  not  taken  from  him  by 
the  change  of  laws  at  the  time  of  statehood. 

[1]  (1)  Was  the  judgment  void?  A  mayor 
of  a  city  or  town  in  Indian  Territory  had. 
after  June  28,  1898,  all  the  jurisdiction  to 
hear  and  determine  cases  that  United  States 
Commissioners  in  Indian  Territory  bad,  and 
this  Jurisdiction  was  the  equivalent  of  tbe 
Jurisdiction  of  a  Justice  of  the  peace  under 
the  laws  of  the  state  of  Arl^aasas  in  force  in 
the  Indian  Territory.  Tbe  Jurisdiction  of 
mayors  was  conferred  by  act  of  Congress, 
approved  June  28,  1898.  Act  June  28,  1898, 
C.  517,  30  Stat  495. 

[3]  The  mayor's  court,  in  rendering  judg- 
ment in  rem,  sustaining  the  attachment  and 
condemning  the  money  in  the  hands  of  the 
garnishee,  was  certainly,  in  this  case,  within 
the  law.  In  rendering  judgment  in  perso- 
nam, he  exceeded  his  power,  under  the  law, 
for  want  of  a  personal  service  of  summons. 
This  part  of  tbe  judgment  would  unquestion- 
ably be  void,  If  tbe  defendant  has  not  ap- 
peared In  tbe  suit.  Did  his  filing  bis  affi- 
davit and  bond  for  appeal  and  his  appeal  of 
tbe  case  constitute  a  general  appearance  and 
a  waiver  of  Irregularities  in  the  service,  or 
the  want  of  serrice,  in  the  case?    We  think 
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It  did.  An  appeal  to  the  circuit  court  nn- 
iler  the  Arkansas  law  was  not  taken  to  re- 
view or  correct  irregularities  In  the  proceed- 
ings or  judgments  of  the  inferior  conrt,  but 
was  for  the  purpose  of  trying  and  determin- 
ing the  case  in  the  circuit  conrt  de  noTO — a 
trial  on  the  merits. 

This  precise  question  has  been  decided  by 
thl.<i  court  in  the  case  of  Farmers*  National 
Bank  of  Vlnita  t.  First  Nntlonal  Bank  of 
Pryor  Creek,  24  Okl.  140,  103  Pac.  686.  In 
that  case.  Justice  Williams,  speaking  for  the 
court,  says:  "It  has  been  repeatedly  held  by 
the  Supreme  Court  of  Arkansas  that  a  party, 
by  appealing,  made  himself  a  party  to  the 
proceeding,  and  could  not  thereafter  object 
to  the  Jurisdiction  of  the  court  over  his  per- 
son"— citlnp  McKee  r.  Murphy,  1  Ark.  58; 
Smith  V.  Stinnett,  1  Ark.  497;  Ball  v.  Kuy- 
kendall,  2  Ark.  1K5;  Sykes  v.  Laferry,  25 
Ark.  99 ;  K.  C,  S.  ft  M.  R.  Co.  T.  Summers, 
45  Ark.  296. 

Therefore  it  follows  that,  when  the  plain- 
tiff in  error,  defendant  l)elow,  filed  his  affi- 
davit and  bond  and  took  his  appeal,  super- 
seding the  Judgment,  this  was  a  general  ap- 
pearance and  waiver  of  all  the  irregularities 
In  the  trial  court  as  to  Jurisdiction  of  his 
person,  and  that,  upon  the  appeal  being  dls- 
mis-sed  on  the  motion  of  the  appellant,  it 
left  the  mayor's  court  Judgment  a  valid  one 
that  could  be  enforced. 

[8]  (2)  The  next  question— that  the  court 
erred  in  confirming  the  sale  without  dispos- 
ing of  the  motion  to  quash  the  execution — 
depends  largely  upon  the  above  conclusions 
as  to  the  first  contention.  Ordinarily  the 
court  certainly  would  have  disposed  of  the 
motion  first.  Good  practice  and  a  desire  for 
orderly  procedure  certainly  would  have  re- 
quired the  court  to  do  so,  if  its  attention 
-was  called  to  It ;  but  it  does  not  appear  that 
any  one  called  the  attention  of  the  court  to 
this  motion.  It  had  been  filed  nearly  a  year 
before  the  order  conflrnilng  the  sale.  Still 
it  being  in  the  case,  if  It,  upon  its  face  and 
the  record  supporting  It — the  motion  being 
based  on  grounds  shown  in  the  record — 
showed  a  prima  facie  ground  for  quashing 
the  execution,  under  the  doctrine  of  a  Kan- 
sas case  cited  by  plaintiff  in  error,  the  ac- 
tion of  the  court  would  have  been  error  Jus- 
tifying a  reversal;  but,  upon  examination  of 
the  motion  and  the  entire  record  in  the  case, 
and  adjudging  the  point  in  the  light  of  our 
holding  on  the  first  contention,  supra,  we  do 
not  think  the  motion  and  record  made  a 
prima  facie  case  for  quashing  the  execution. 

(7]  (3)  That  it  was  error  to  confirm  a  sale 
not  made  on  credit,  as  required,  in  some  cas- 
es, by  the  Arkansas  law.  This  is  disposed  of 
by  saying  that,  while  the  .Arkansas  law  pro- 
vides that,  "in  all  cases  where  the  right  to 
stay  the  execution  exists  sales  shall  be  on 
credit  of  three  months,"  etc.  (Mansfield's  Di- 
gest Ark.  II  .3056),  It  does  not  appear  in  the 
record  that  this  was  a  case  in  which  the 


right  to  stay  the  execution  existed  at  the 
time.  "Any  execution  on  a  Judgment  or  de- 
cree which  could  be  stayed  may  be  stayed," 
etc.  Mansfield's  Digest  Ark.  {  3026.  To  stay 
Judgment  or  execution  of  a  Justice  of  the 
peace,  stay  must  be  obtained  by  filing  l>ond 
within  10  days  after  date  of  Judgment. 
Mansfield's  Digest  Ark.  |  4000.  Tlie  right  to 
stay  the  execution  in  this  case,  it  appears, 
did  not  exist;  If  not,  then  there  was  no  re- 
quirement that  the  property  be  sold  on  cred- 
it. Furthermore,  in  the  motion  to  quash  the 
execution,  the  published  notice  of  sale,  which 
shows  that  the  sale  was  to  be  for  cash,  is 
set  up  and  mentioned,  but  no  complaint  is 
made  or  objections  urged  to  the  terms  of  the 
proposed  sale;  and  It  reasonably  follows 
that,  even  If  it  ought  to  have  been  sold  on 
credit,  it  was  waived. 

[4]  (4)  This  contention  of  plaintiff  in  er- 
ror raises  a  very  interesting  question,  and 
will  require  consideration  of  some  length. 
When  the  contract  that  furnishes  the  basis 
for  this  suit  was  made,  and  at  the  time  when 
proceedings  were  brought  and  Judgment  ren- 
dered upon  it,  the  law  In  force  in  the  Indian 
Territory  provided  that,  in  the  event  the 
debtor  either  could  not  or  did  not  pay  off 
and  discharge  the  Judgment  against  him,  and 
the  creditor  enforced  the  same  by  execution 
upon  and  sale  of  his  real  estate,  at  any  time 
thereafter  within  the  period  of  one  year  from 
the  date  of  such  sale,  the  debtor  could  re- 
deem and  have  restored  to  him  the  property 
by  paying  the  purchase  price  paid  at  such 
sale,  together  with  15  per  cent,  per  annum 
thereon.  Mansfield's  Digest  Ark.  H  3067. 
3068. 

The  law  In  force  in  Indian  Territory  fur- 
ther provided  that  In  case  of  sales  of  real 
property  under  execution  that:  "The  sher- 
iff shall  give  the  purchasers  of  any  real 
property  sold  upon  execution  a  certificate  of 
sale.  In  which  the  property  sold  shall  be  de- 
scribed, and  the  price  for  which  It  is  sold 
stated,  and  the  officer  shall  return  a  dupli- 
cate thereof  with  the  execution.  No  convey- 
ance shall  be  made  to  the  purchaser,  nor  the 
possession  delivered  to  him,  until  the  time 
for  redeeming  has  expired;  and,  if  said  prop- 
erty is  redeemed  by  the  defendant  as  pro- 
vided in  this  chapter,  the  sale  and  certificate 
of  purchase  shall  be  null  and  void."  Mans- 
field's Digest  Ark.  {  3054. 

[1]  Therefore  It  becomes  essential  to  deter- 
mine whether  or  not,  In  execution  sales  of  real 
estate  made  on  process  Issuing  out  of  the  dis- 
trict court  since  statehood,  upon  Judgments 
had  prior  to  statehood,  the  equity  of  redemp- 
tion in  favor  of  the  debtor,  existing  as  a 
matter  of  law  at  the  time  the  contract  was 
made,  and  Judgment  rendered  on  it,  was 
such  a  right  as  was  preserved  to  the  Judg- 
ment debtor  by  section  1  of  the  Schedule  to 
the  Constitution,  and  by  section  54  of  article 
5  of  the  Constitution.  This  right  was  either 
preserved  to  the  debtor  under  the  said  sec- 


Digitized  by 


Google 


668 


121  PACIFIC  BEPOBTBR 


(OkU 


tion  of  the  Constitution  and  the  Scbedale  to 
the  Constitution,  or  It  fell  and  was  lost  be- 
cause of  section  2  of  the  Schedule  to  the 
Constitution,  which  put  in  force  the  laws  of 
the  territory  of  Oklahoma  on  this  subject. 

In  the  Judgment  of  the  court  approving 
and  confirming  the  sale,  the  following  ap- 
pears: "It  is  ordered  and  adjudged  by  the 
court  that  said  sale  and  the  proceedings  be 
and  the  same  are  hereby  approved  and  con- 
firmed; and  that  it  is  further  ordered  that 
G.  H.  White,  sheriff  of  said  county  of  Mc- 
Clain,  make  and  execute  to  the  said  purchas- 
er at  said  sale  a  good  and  sufficient  deed  for 
the  premises  sold." 

[t]  While  we  do  not  wish  to  be  understood 
as  holding  that  the  rights  preserved  by  the 
aforesaid  section  of  the  Constitution  and  the 
Schedule  to  the  Constitution  are  to  be  limited 
by  and  are  no  broader  than  the  rights  gener- 
ally termed  by  law  writers  "vested  rights" — 
rights  that  cannot  be  affected  by  retroactive 
legislation — yet  if  it  appears,  from  an  exami- 
nation of  the  authorities,  that  the  right  of  re- 
demption is  such  a  right  that,  once  existing, 
It  cannot  be  destroyed  by  subsequent  enact- 
ments, then,  in  this  case,  it  would  be  unnec- 
essary to  discuss  how  much  broader,  if  any, 
the  scope  of  the  rights  actually  preserved  by 
the  Constitution  and  Schedule  may  be. 

In  the  case  of  Robards  v.  Brown  et  al.,  de- 
cided by  the  Supreme  Court  of  Arkansas, 
and  reported  in  40  Ark.  423,  the  question 
at  Issue  is  treated  of  under  somewhat  simi- 
lar circumstances.  In  that  case.  In  1880,  the 
trustee  In  a  mortgage  executed  in  1874  sold 
certain  real  estate  of  the  mortgagor.  After 
the  execution  of  the  mortgage,  and  prior  to 
the  sale  under  it,  the  Legislature  passed  an 
act  regulating  the  sale  of  property  under 
mortgages,  providing,  among  other  things, 
that  a  mortgagor  of  real  estate  may,  at  any 
time  within  12  months,  redeem  the  property 
so  sold  at  the  mortgage  sale.  In  that  case, 
within  one  year  after  the  sale  was  made.  It 
was  sought  to  redeem  the  property  under  the 
statutes  permitting  redemption,  pa.ssed  after 
the  execution  of  the  mortgaae,  and  prior  to 
the  sale.  The  purchaser  refused  to  accept 
the  money  in  redemption,  and  brought  suit  In 
ejectment  to  obtain  possession  of  the  proper- 
ty. This  suit  depended  upon  the  ground  that 
the  mortgagor  bad  the  right  to  redeem  and 
had  tendered  redemption  money,  and  for  that 
reason  It  was  claimed  the  purchaser  at  the 
mortgage  sale  could  not  recover.  The  court 
was  asked  to  declare  this  to  be  the  law,  but 
refused,  decided  in  favor  of  the  plaintiff,  and 
this  position  was  sustained  by  the  affirma- 
tion of  the  cause  in  the  Supreme  Court.  In 
that  case,  the  court  says:  "As  this  raises  a 
federal  question,  the  interpretation  which  the 
Supreuje  Court  of  the  United  States  has  plac- 
ed uvon  that  clause  of  the  Constitution 
which  prohibits  the  state  from  passing  laws 
Impairing  the  obligation  of  contracts  is  qf 
controlling  influence  with  us.  And  we  find 
that,  In  Bronson  v.  Kiuzle,  1  How.  311  [11  L. 


EA,  143],  this  precise  question  was  presoited. 
It  was  there  decided,  after  tbe  most  mature- 
deliberation.  Chief  Justice  Taney  delivering 
the  opinion  of  tbe  court,  that  both  tbe  ap- 
praisement and  redemption  clause  of  a  simi- 
lar act,  passed  by  the  Legislature  of  Illinoia, 
were  unconstitutional,  as  applied  to  mortga- 
ges previously  executed.  This  decision  has 
been  followed  in  McCracken  v.  Hayward,  2 
How.  608  [11  L.  Ed.  397],  Gantly's  Lessees  ▼. 
Ewlng,  3  How.  707  [11  U  Ed.  794],  Howard  v. 
Bugbee,  24  How.  461  [16  L.  Ed.  753],  Bamits 
V.  Beverly,  163  U.  S.  118  [16  Sup.  Ct  1042,  41 
L.  Ed.  93],  and  in  numerous  other  cases." 

Tbe  court  further  says  in  that  case :  "And 
this  construction  rests  upon  a  very  solid 
foundation  of  reason,  as  well  as  authority. 
The  laws  which  are  In  force  at  tbe  time  when 
and  the  place  where  a  contract  Is  made  and 
to  be  performed  enter  into  and  form  a  part 
of  it  This  is  only  another  mode  of  saying 
that  parties  are  conclusively  presumed  to 
contract  with  reference  to  the  existing  law. 
The  Constitution  forbids  all  laws  alike  which 
affect  tbe  validity,  construction,  discharge, 
and  enforcement  of  contracts.  The  state 
may  ctiange  legal  remedies,  forms  of  action, 
of  pleading,  and  of  process,  the  times  of 
holding  courts,  etc.,  and  may  shift  Jurisdic- 
tion from  one  court  to  another,  and  such 
changes  may  have  the  incidental  effect  of 
delaying  the  collection  of  debts;  but  tbe  Leg- 
islature cannot,  under  the  guise  of  legislating 
upon  the  remedy,  in  effect.  Impair  the  obliga- 
tion of  contracts.  The  idea  of  right  and  rem- 
edy are  so  Intimately  associated  as  often  to 
be  Inseparable." 

Now,  any  legislation  which  deprives  a  par- 
ty of  a  remedy  substantially  as  efficient  as 
that  which  existed  at  tbe  making  of  the  con- 
tract does  impair  Its  obligatory  force.  Von 
Hoffman  v.  Qulncy,  4  Wall.  535,  18  L.  Ed. 
403;  White  v.  Hart,  13  Wall.  64<5,  20  L.  Ed. 
685;  Walker  v.  Whitehead,  16  Wall.  314,  21 
L.  Ed.  357 ;  Gunn  v.  Barry,  15  Wall.  610,  21 
L.  Ed.  212;  Edwards  v.  Kearjsey,  96  U.  8. 
595,  24  L.  Ed-  793. 

In  the  Arkansas  case  referred  to,  the  court 
refused  to  uphold  the  legislation  providing 
for  an  equity  of  redemption,  passed  after  the 
mortgage  was  executed,  and  held  that  it 
had  uo  retroactive  force  upon  a  contract  ex- 
ecuted before  its  passage,  and  that  tlierefore 
the  creilltor  holding  the  mortgage  could  sell 
tbe  lauds  after  the  act  had  been  passed,  giv- 
ing the  equity  of  redemption;  and  yet,  l)e- 
cause  the  act  had  the  effect  of  impairing  the 
obligation  of  the  original  contract,  the  mort- 
gagor could  not  redeem. 

Under  the  same  reasoning,  it  certainly 
must  be  true  that  the  court  would  have 
reached  the  conclusion  that  an  enactment 
denying  the  right  of  redemption,  passed  after 
such  right  had  accrued,  would  be  equally  In- 
valid as  agahist  the  Judgment  debtor,  and 
for  the  same  reason.  In  other  words,  a  debt- 
or's right  to  redeem  his  lands  from  a  mort- 
gage sale,  or  from  an  execution  sale,  where 
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tbe  statute  givee  that  tight,  otigbt  to  be  as 
sacred  as  Is  the  right  of  the  creditor  to  have 
bis  mortgage  foreclosed  under  tbe  laws  ex- 
isting at  the  time  it  was  made,  and  freed 
ft'om  tbe  right  of  redemption  granted  to  tbe 
debtor  subsequent  to  tbe  making  of  tbe  con- 
tract 

In  Hudglns  v.  Morrow  et  al.,  decided  by 
tbe  Supreme  Ck>urt  of  Arkansas,  and  re- 
ported in  47  Ark.  at  page  515,  2  S.  W.  101, 
it  is  said:  "Tbe  act  of  Marcb  17,  1879,  for 
tbe  redemption  of  property  from  mortgage 
sales,  bas  no  application  to  mortgages  exe- 
cuted before  the  passage  of  tbe  act" 

Tbe  A.  &  £.  £ncy.  Law  (2d  Ed.)  vol.  11, 
213,  states  tbe  proposition  thus:  "The  ques- 
tion bas  been  raised  in  many  cases  whether 
a  statute  giving  tbe  right  to  redeem  after 
foreclosure,  or  altering  a  right  previously 
given,  can  be  applied  to  mortgages  existing 
at  tbe  time  when  the  statute  took  effect.  At 
first  it  was  held  that  such  statutes  merely 
affected  the  remedy  of  tbe  parties  to  a  mort- 
gage, and  were  valid  in  respect  to  existing 
mortgages;  but  it  was  afterwards  held  by 
tbe  Supreme  Court  of  tbe  United  States  that 
a  statute  giving  tbe  right  to  redeem  from  a 
foreclosure  sale  was  unconstitutional  as  to 
mortgagee  existing  before  tbe  statute  took 
effect  and  the  doctrine  is  now  well  settled 
in  accordance  with  this  decision.  Tbe  same 
rule  applies  to  amendatory  statutes  chang- 
ing tbe  time  for  redemption." 

If  tbe  rule  applies  to  amendatory  statutes 
changing  the  time  of  redemption,  it  would 
surely  apply,  when  the  new  law  goes  fur- 
ther than  merely  changing  the  time,  and 
actually  takes  tbe  right  away. 

A  right  of  redemption,  given  by  a  statute 
in  force  at  the  time  tbe  mortgage  was  made, 
is  a  rule  of  property,  and  ia  as  obligatory  on 
the  federal  courts  as  on  those  of  the  state. 
Brine  v.  Hartford  F.  Ins.  Co.,  96  U.  S.  tt27, 

24  li.  Ed.  858;   Orvls  v.  Powell,  08  U.  S.  176, 

25  li.  Ed.  238;  Swift  v.  Smith,  102  U.  S. 
442,  26  L.  Ed.  193;  Mason  v.  Life  Ins.  Co., 
106  U.  a  163,  1  Sup.  Ct  165,  27  L.  Ed.  120 ; 
Parker  v.  Dacres,  130  U.  S.  43,  9  Sup.  Ct. 
433,  32  L.  Ed.  848.  That  the  same  reason- 
ing and  the  rule  announced  in  reference  to 
tbe  redemption,  under  statutes,  In  foreclo- 
sure sales  apply  to  the  redemption  under 
statutes  in  execution  sales  appears  manifest, 
and  it  bas  been  so  held,  if,  Indeed,  authori- 
ty on  the  proposition  is  necessary.  Kent  v. 
Laffan,  2  Cal.  595;  McMlUan  v.  Richards,  0 
Cal.  365,  70  Am.  Dec.  655;  Besser  v.  Haw- 
thorn, 3  Or.  130. 

We  therefore  conclude  that  tbe  rtgbt  of  re- 
demption, under  execution  sales  of  land,  up- 
on process  issued  since  statehood,  on  Judg- 
ment rendered  prior  to  statehood,  remains 
in  tbe  judgment  debtor,  and  tbat  the  change 
of  laws  at  tbe  time  of  the  adoption  of  the 
Constitution,  did  not  affect  this  right,  and 
that  the  conflrmntlon   of   tbe   sale   in    this 


case,  prior  to  tbe  expiration  of  tbe  time  al- 
lowed by  tbe  law,  in  force  at  tbe  time  of 
Judgment  for  the  exercise  of  tbe  right  of  re- 
demption, was  prejudicial  to  tbat  right,  and 
that  therefore  tbe  order  of  confirmation 
should  not  have  been  made  at  tbe  time  it 
was  made,  and  must  be  set  aside;  but  hav- 
ing held,  as  we  do  bold,  tbat  in  this  case  tbe 
Judgment  is  valid,  and  tbe  execution,  levy, 
and  sale  are  In  substantial  conformity  to 
law,  and  ought  not  to  be  disturbed,  and  it 
appearing  tbat  after  tbe  sale  in  this  case  8 
months  and  25  days  of  the  statutory  time 
for  redemption  had  expired  before  the  con- 
firmation, with  no  effort  on  tbe  part  of  debt- 
or to  redeem,  thus  really  depriving  him  of 
only  95  days  of  tbe  time  allowed  him,  the 
cause  Is  reversed  and  remanded,  with  di- 
rections to  tbe  district  court  of  McClaln 
county  to  set  aside  the  order  confirming  the 
sale  and  ordering  deed  to  issue,  and  bold  tbe 
motion  for  confirmation  in  abeyance  for  95 
days  from  tbe  date  of  tbe  filing  of  this 
opinion,  to  tbe  end  tbat  tbe  plaintiff  In  er- 
ror, or  bis  personal  representatives  and 
heirs  in  his  right,  may  redeem  the  lot  from 
tbe  execution  sale,  If  they  so  choose,  under 
and  in  compliance  with  sections  3067,  3068, 
of  Mansfield's  Digest  of  the  Laws  of  Arkan- 
sas, In  which  event  tbe  motion  for  confirma- 
tion will  be  denied.  If  they  do  not  so  re- 
deem, it  will  be  sustained  by  tbe  court,  and 
deed  ordered  to  issue. 

The  cause  will  be  reversed  and  remand- 
ed, with  directions  given  in  tbe  opinion. 

PER  CURIAM.    Adopted  in  whole. 


WORLEY  V.  CARTER  et  aL 
(Supreme  Court  of  Oklahoma.     Jan.  9,  1912.) 

(Svllaius  by  Ike  Court.) 

1.  MoRTOAOEs  ($  32*)— Requisites  and  Va- 
lidity—Absolute Deed  as  Mobtgage. 

A  deed  absolute  in  form  is,  in  fact,  a  mort- 
gage, when  given  to  secure  the  payment  of 
money,  even  though  the  parties  may  have 
agreed  that,  upon  default  in  payment  within  a 
fixed  time,  the  deed  should  become  absolute. 

(Ed.  Note. — For  other  cases,  see  Mortgages. 
Cent  Dig.  H  60-60,  84-94;    Dec.  Dig.  §  32.*] 

2.  MoBTOAGEs  (f  32*)— Requisites  and  Va- 

UDITT— .\BSOLUTE   DEED   AS  MOKTGAGE. 

Although  a  deed  may  be  absolute  on  its 
face,  if  given  merely  as  a  security  for  debt, 
and  is  so  intended  by  the  parties,  it  will  be 
held  to  be  a  mortgage,  with  the  right  of  re- 
demption. 

[Ed.  Note. — For  other  cases,  see  Mortenees, 
Cent  Dig.  §§  60-60,  84-04;    Dec.  Dig.  §  32.*] 

3.  MoBTOAQEs  (§  33*)— Requisites  and  Va- 
lidity—Ab.solute  Deed  as  Mohtciacie. 

Whore  a  deed  absolute  on  its  face  is  given 
in  security  for  a  debt,  and  an  agreement  is 
entered  into  by  the  parties  that  the  grantee 
shall  execute  a  reconveyance,  conditioned  up- 
on the  payment  by  the  grantor  of  the  debt 
secured,  and  the  deed  and  agreement  are  of 
the  same  date  and  parts  of  one  transaction. 
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they  wfll  be  deemed  to  be  a  mortgage,  with 
all  the  qualities  and  incidents  that  attach 
thereto. 

[Ed.  Note.— For  other  cases,  see  Mor^ges, 
Cent.  Dig.  H  67-S2;    Dec.  Dig.  i  33.»] 
4.  MoRTOAOEs  (I  32*)— Requisites  ahd  Va- 

LiDiTT— Absolute  Deed  as  Mobtoage. 
Whether  any  particular  transaction 
amounts  to  a  mortgage,  or  a  sale  upon  condi- 
tion, or  with  agreement  to  reconvey  upon  a 
contingency,  is  to  be  determined  by  ascertain- 
ing whether  the  transaction  was  intended  as 
a  loan.  If  there  remains  a  debt  for  which  the 
conveyance  was  only  a  security,  and  the  col- 
lection of  which  may  be  enforced  independently 
of  the  security,  the  whole  transaction  amounts 
to  a  mortgage,  whatever  language  the  parties 
may  have  used  in  expressing  their  agreemenL 
In  such  cases,  it  matter*  not  that  the  transac- 
tion is  evidenced  by  one  or  more  Instruments, 
or  what  the  writings  may  or  may  not  show,  if, 
nevertheless,  the  agreement  in  fact  exists. 
The  real  intention  of  the  parties,  either  aa 
shown  npon  the  face  of  the  writing,  or  as 
disclosed  by  extrinsic  evidence,  must  govern 
in  eqnity. 

[Dd.  Note.— Fop  other  cases,  see  Mortgages, 
Out.  Dig.  H  60-^,  84-94 ;  Dec.  Dig.  {  32.»] 

8.  MoRTGAOES  (i  32*)— Kequisites  and  Ya- 
UDiTT— Absolute  Deed  as  Mobtoagb. 
Under  the  testimony,  an  instruction  which 
charged  the  jury  that,  if  they  found  from  the 
e^dence  that  a  deed  was  executed  for  the 
parpose  of  securing  an  indebtedness,  and  that 
ft  waa  further  understood  and  agreed  by  the 

gartles  that,  if  the  debtor  failed  to  repay  the 
idebtedness  within  a  time  fixed,  then,  and  in 
that  event,  the  indebtedness  was  to  become 
absolute,  and  the  property  to  become  that  of 
the  grantee,  and  payment  was  not  made  with- 
in said  time,  the  jury  should  find  in  favor  of 
the  grantee  in  said  suit  constitutes  reversible 
error,  as  it  would  in  effect  deprive  the  debtor 
«f  its  equity  of  redemption. 

[Ed.  Note.— For  other  cases,  see  Mortgages 
Cent  Dig.  H  60-66,  84-94;   Dec  Dig.  I  32.* 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Coal  County;  A. 
T.  West,  Judge. 

Action  by  T.  A.  Worley,  receiver  of  the 
Citizens'  Bank  of  Owl,  against  Mrs.  R.  E. 
Carter  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Reversed  and 
remanded. 

Winfleld  S.  Farmer,  for  plaintiff  In  error. 
D.  H.  Linebaugh,  for  defendants  in  error. 

SHARP,  C.  On  June  18,  1906.  acting 
through  Its  officers,  tbe  Citizens'  Bank  of 
Owl,  Ind.  T.,  executed  and  delivered  to  J.  W. 
Cralne  a  warranty  deed  to  lots  1  and  2  In 
block  88,  in  the  town  of  Owl,  Ind.  T.,  now 
Centraboma,  Okl. ;  tbe  deed  reciting  a  cash 
consideration  of  |4,000.  On  April  8,  1907, 
plaintiff  in  error  was,  by  tbe  United  States 
Court  in  and  for  the  Central  District  of  In- 
dian Territory,  appointed  receiver  of  the 
bank.  On  May  6,  1907,  the  grantee  In  said 
deed,  J.  W.  Craine,  died  Intestate,  and  T.  W. 
Tyler  was  duly  appointed  administrator  of 
bis  estate. 

This  suit  is  brought  to  recover  possession 
of  the  premises  and  for  tbe  cancellation  of 
the  above-mentioned  deed.    According  to  tbe 


issues  Joined  in  tbe  pleadtags,  the  question 
for  determination  was  whether  or  not  tbe 
transactions  of  June  18,  1906,  were  Intended 
as  a  sale  or  as  a  mortgage  to  secure  an  in- 
debtedness. To  sustain  the  issue  that  tlie 
deed  was  given  merely  as  a  security  for  a 
debt,  plaintiff  Introduced  H.  W.  Beard,  a 
director,  John  W.  Beard,  president,  and  D.  A. 
Spears,  cashier  of  tbe  bank;  also  W.  P.  Weav- 
er, a  merchant  who  had  formerly  occupied  tbe 
stores  situated  on  tbe  Iota  in  controversy,  and 
John  Vincent,  a  notary  public.  Tbe  defendants 
offered  no  testimony.  We  have  read  tbe  rec- 
ord with  care,  and  there  can  be  no  doubt,  If 
tbe  testimony  is  to  lie  believed,  that  the  giv- 
ing of  tbe  deed  by  the  bank  was  Intended 
merely  as  a  security  for  a  loan  of  $1,000,  to 
be  repaid  by  the  bank  in  60  days. 

That  tlte  witness  D.  A.  Spears  was  guilty 
of  reprehensible  conduct  in  procuring  the 
notary  public,  Vincent,  to  take  tbe  acknowl- 
edgrment  to  tbe  contract  in  January,  1907, 
there  is  little  room  for  doubt ;  but  from  oth- 
er testimony  it  appears  that  an  Instrument 
was  originally  signed  and  acknowledged  t>e- 
fore  B.  P.  Boland,  a  notary  public,  whldi 
was  of  like  tenor  and  effect,  if  not  the  same, 
as  tlie  second.  Therefore  the  testimony  of 
Spears  la  of  secondary  Importance  only.  The 
minutes  of  the  directors'  meeting,  wlille  un- 
dated, recite  tbe  conditions  npon  which  the 
deed  was  executed  by  tbe  bank  to  Craine, 
and  are,  in  part,  as  follows:  "After  going 
over  tbe  condition  of  the  bank,  it  was  decided 
that  it  would  be  necessary  to  secure  some 
money  to  ran  the  bank  successfully  during 
tbe  summer  months,  and  Mr.  Craine  agreed 
to  furnish  some  on  the  following  conditions: 
For  a  deed  to  be  made  to  the  lots  on  wMch 
tbe  brick  building  now  stands,  and  for  tiim 
to  furnish  $1,000  and  to  give  a  contract  for 
deed  and  tbe  deed  to  be  placed  In  escrow  to 
be  placed  on  record  when  the  money  was 
paid  back.  Be  it  resolved,  that  tbe  directors 
of  tbe  Citizens'  Bank  of  Owl  do  hereby  ex- 
ecute a  deed  to  J.  W.  Craine  to  lots  one  and 
two  in  block  38  in  the  city  of  Owl,  Ind.  Ter., 
for  a  consideration  of  $4,000.  This  deed  is 
to  be  considered  as  a  mortgage  for  tbe  sum 
of  $1,000,  this  amount  being  borrowed  from 
said  Craine  for  a  period  of  sixty  days  at 
ten  per  cent.  Interest  Said  Craine  is  to  give 
a  contract  for  deed  to  the  Citizens'  Bank  of 
Owl,  Ind.  Ter.,  and  said  deed  to  be  executed 
and  delivered  to  said  bank  on  the  payment 
of  the  $1,000,  with  interest,  to  tbe  said  Craine 
by  tbe  said  bank." 

That  a  note  for  $1,000  and  a  contract  were 
executed  on  the  same  day  with  tlie  deed  is 
clearly  established.  The  conduct  of  the  wit- 
ness Spears  is  not  to  be  easily  condoned; 
but  his  testimony  finds  support  in  that  of  the 
witnesses  H.  W.  Beard,  Jolm  W.  Beard,  W. 
F.  Weaver,  and  John  Vincent,  the  minutes 
of  the  directors'  meeting,  and  tbe  other  facta 
and  circumstances  surrounding  and  compris- 
ing the  entire  transaction. 
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[2]  That  a  deed  abaolnte  on  Ite  face,  If 
glT-m  mer^  aa  secarlty  for  a  deed,  and  in- 
tended by  tbe  partlea  aa  ancli,  will  be  held 
to  be  a, mortgage,  with  the  att«idant  right 
of  redemption,  Is  a  mle  so  well  estabUebed 
that  a  citation  of  aathoritlea  la  hardly  neces- 
aary.  Porter  t.  Clementa,  3  Ark.  864 ;  John- 
son's Bzecatora  ▼.  Clark,  6  Ark.  821;  Blake- 
more  T.  Bymealde,  7  Ark.  606;  Rushton  r. 
Mcllvene,  88  Ark.  299,  114  S.  W.  709 ;  Wls- 
well  V.  Simmons  et  al.,  77  Kan.  622,  96  Pac. 
407;  Weiseham  t.  Hocker,  7  OkL  250,  64 
Paa  404;  Baldnff  r.  Grlswold,  9  OkL  488, 
eo  Paa  228;  Tingling  v.  Redwine,  12  Okl. 
64,  60  Pac.  810;  Wagg  t.  Herbert  et  al.,  19 
OkL  626,  92  Pac.  260;  12  Cur.  Law,  881. 
Pomeroy  on  Equity  Jur.  art  1196 ;  WarreUe 
on  Vendors,  p.  801;  Tiffany  on  Real  Prop- 
erty, art  612. 

[S,  4]  In  reaching  a  conclasion  aa  to  wheth- 
er or  not  a  given  transaction  amounts  to  a 
mortgage  or  a  sale,  the  question  to  be  as- 
certained is  that  of  the  real  Intention  of  the 
parties,  either  as  shown  on  the  face  of  the 
writings,  or  as  disclosed  by  extraneous  evi- 
dence. In  the  Instant  case.  If  we  believe  the 
testimony,  the  relation  of  debtor  and  cred- 
itor between  the  bank  and  Cralne  was  creat- 
ed—not that  of  vendor  and  vendee-  The  sub- 
sequent conduct  of  the  parties  goes  far  to 
show  that  Graine  understood  that  the  deed 
was  given  only  as  a  security  for  the  loan  of 
the  $1,000.  He  made  no  effort  to  take  pos- 
session of  the  property  described  in  the  deed 
until  on  or  about  November  Ist  following, 
during  which  time  the  bank  collected  the 
rent  from  the  occupanta  of  the  building. 
That  Cralne  afterwards  collected  the  rent 
and  asserted  his  rights  in  the  premises  was 
due,  as  appears  from  the  testimony,  to  the 
fact  that  the  bank  had  failed  to  pay  the 
note ;  and  that  therefore  he  (Cralne)  was  of 
the  belief  that  he  was  entitled  to  take  charge 
of  the  property  and  collect  the  rents.  This 
conclusion  is  trreslstible,  as  shown  by  the 
undisputed  testimony  of  the  witnesses  Wea- 
ver and  Vincent 

[S]  Among  other  instructions  given,  and  to 
which  exceptions  were  saved,  was  the  fol- 
lowing :  "If,  however,  you  find  that  the  deed 
In  question,  executed  by  the  Citizens'  Bank 
of  Owl  to  John  W.  Cralne,  was  executed  for 
the  purpose  of  securing  an  indebtedness  due 
to  said  John  W.  Cralne,  but  it  was  further 
understood  and  agreed  by  and  between  them 
that  if  the  parties  would  repay  this  Indebt- 
edness within  a  certain  length  of  time,  and 
in  the  event  of  their  failure  to  do  so  the  deed 
was  to  become  absolute,  and  the  property 
was  to  become  the  property  of  the  said  John 
W.  Cralne,  and  you  further  find  that  the 
Cltlsens'  Bank  of  Owl  did  not  comply  with 
said  agreement,  and  did  not  pay  the  money 
that  they  borrowed  or  received  from  John 
V^.  Cralne,  within  the  time  specified,  then 
you  will  find  In  favor  of  the  defendants  for 
the  property."  There  is  no  testimony  in  the 
record  to  warrant  the  giving  of  this  instruc- 


tion. Hm  tnuMMctioD  oonstltnted  either  a 
sale  outright  of  the  lota,  or  a  mortgage  there- 
of. A  mortgage  and  a  conditional  sale  differ 
materially;  the  latter  is  not  a  security  for 
money,  while  the  former  is.  "A  conditional 
sale  la  not  a  security  for  mon^,  but  is  what 
Ite  designatton  imports,  namely,  a  sale  in  good 
faith,  and  a  sale  on  condition  that  the  vendor 
may  repurchase  on  certain  terms,  which 
must  be  strictly  eomplled  with.  Of  coarse, 
therefore^  no  equity  of  redemption  is  In- 
cident to  such  a  sale,  because,  as  it  is  not 
the  design  of  the  transaction  to  secure  the 
paymoit  of  money,  a  court  of  equity  has  no 
ground  to  say  the  substantial  object  can  aa 
well  be  reached  by  the  payment  at  a  subse- 
quent time,  with  Interest,  as  by  a  prompt 
compliance  with  the  condition;  nor  does  it 
follow  that  the  party  can  thereby  be  put  la 
stetu  quo."    Minor's  Institutes,  art.  329. 

In  Pomeroy's  Eqnity  Jurisprudence,  1 1193, 
defining  the  difference  between  a  mortgage 
and  a  sale  with  a  contract  to  repurchase,  it 
Is  said :  "This  criterion  is  the  continued  ex- 
istence of  a  debt  or  liability  between  the 
parties,  so  that  the  conveyance  Is  in  reality 
Intended  as  a  security  for  the  debt  or  in- 
demnity against  the  liability.  If  there  is  an 
indebtedness  or  liability  between  the  par- 
ties, either  a  debt  existing  prior  to  the  con- 
veyance or  a  debt  arising  from  a  loan  made 
at  the  time  of  the  conveyance,  or  from  any 
other  cause,  and  this  debt  is  still  left  sub- 
sisting, not  being  discharged  or  satisfied  by 
tbe  conveyance,  but  the  grantor  Is  regarded 
as  still  owing  and  bound  to  pay  it  at  some 
future  time,  so  that  the  payment  stipulated 
for  in  the  agreement  to  reconvey  is  in  reality 
the  payment  of  this  existing  debt,  then  the 
whole  transaction  amounts  to  a  mortgage, 
whatever  language  they  may  have  used,  and 
whatever  stipulations  they  may  have  insert- 
ed in  tbe  instrumente.  On  the  contrary,  if 
no  such  relation  whatsoever  of  debtor  and 
creditor  is  left  subsisting,  then  the  transac- 
tion is  not  a  mortgage,  but  a  mere  sale  and 
contract  of  repurchase.  The  writings  may 
show  on  their  face  that  tbe  relation  of  debt- 
or and  creditor  still  continues,  and  that  its 
existence  and  consequences  are  contemplat- 
ed by  the  parties ;  or  they  may  entirely  fail 
to  show  any  such  fact,  and  may  consist 
simply  of  an  absolute  conveyance  and  of  a 
naked  agreement  to  reconvey.  While  in  tbe 
former  case  parol  evidence  is  clearly  inad- 
missible to  contradict  the  terms  of  the  writ- 
ing, and  to  destroy  their  necessary  char- 
acter as  a  mortgage.  In  the  latter  case  ex- 
trinsic parol  evidence  is  always  admissible 
to  show  tbe  real  situation  of  tbe  parties,  the 
existence  of  a  debt,  their  intention  to  secure 
payment  of  that  debt,  and  tbe  actual  char- 
acter of  the  instruments  as  constituting  a 
mortgage.  While  each  case  must  involve 
Us  own  special  facts,  the  following  circum- 
stances are  regarded  by  the  courts  as  im- 
portant, and  as  throwing  much  light  upon 
the  real  Intent  and  nature  of  tbe  transac- 
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tlons:  The  existence  of  a  collateral  agree- 
ment by  the  grantor  to  pay  money;  his  lia- 
bility to  pay  Interest;  where  a  debt  existed 
antecedent  to  the  conveyance,  the  surrender 
or  cancellation  of  the  evidences  of  such  In- 
debtedness, or  the  Suffering  them  to  remain 
outstanding  and  operative,  or  the  substitu- 
tion of  others  in  their  place;  the  price  of 
the  conveyance  being  inadequate;  the  gran- 
tor still  left  In  possession ;  an  application  or 
negotiation  for  a  loan  preceding  or  pending 
the  transaction." 

It  was  said  by  Brewer,  J.,  In  McNamara 
T.  Culver,  22  Kan.  668 :  "The  test  is  the  ex- 
istence or  nonexistence  of  a  debt.  And  equi- 
ty looks  behind  the  form  to  the  fact  If  the 
transaction  was  intended  as  a  loan,  if  there 
remains  a  debt  for  which  the  conveyance  is 
only  a  security,  and  the  collection  of  which 
may  be  enforced  Independent  of  the  security, 
equity  will  hold  it  a  mortgage,  no  matter 
whether  the  transaction  \a  evidenced  by  one 
or  two  Instruments." 

In  Fabrique  v.  Mining  Company,  69  Kan. 
733,  77  Pac.  584,  It  is  said,  quoting  from 
Kent's  Commentaries  (14th  Ed.)  p.  163,  note 
"d":  "The  test  of  the  distinction  Is  this: 
If  the  relation  of  debtor  and  creditor  re- 
mains, and  a  debt  still  subsists,  it  is  a  mort- 
gage ;  but  if  the  debt  be  extinguished  by  the 
agreement  of  the  parties,  *  *  •  and  the 
grantor  has  the  privilege  of  refunding,  If  he 
pleases,  by  a  given  time,  and  thereby  entitle 
himself  to  a  reconveyance,  it  Is  a  conditional 
sale." 

[1]  It  la  a  familiar  doctrine  that  when  the 
character  of  a  mortgage  has  attached  at  the 
commencement  of  the  transaction,  so  that 
the  instrument,  whatever  be  its  form,  is  re- 
garded in  equity  as  a  mortgage,  that  char- 
acter of  mortgage  must  and  will  always  con- 
tinue. If  the  Instrument  is  in  its  essence  a 
mortgage,  the  parties  cannot,  by  any  stipula- 
tion, however  express  and  jwaltive,  render 
it  anything  but  a  mortgage,  or  deprive  It 
of  the  essential  attributes  belonging  to  a 
mortgage  in  equity.  The  debtor  or  mortga- 
gor cannot,  in  the  inception  of  the  Instrument, 
as  a  part  of  or  collateral  to  Its  execution,  in 
any  manner  deprive  himself  of  his  equitable 
right  to  come  in  after  a  default  in  paying 
the  money  at  the  stipulated  time,  and  to  pay 
the  debt  and  interest,  and  thereby  redeem 
the  land  from  the  lien  and  incumbrance  of 
the  mortgage.  The  equitable  right  of  re- 
demption, after  a  default  is  preserved,  re- 
mains in  full  force,  and  will  be  protected 
and  enforced  by  a  court  of  equity,  no  matter 
what  stipulations  the  parties  may  have  made 
in  the  original  transaction,  purporting  to 
cut  oir  this  right  3  Pom.  Bq.  Jur.  (2d  Ed.) 
art  1193, 

In  Stoutz  T.  Rouse,  84  Ala.  309,  4  Sonth. 
170,  it  was  said:  "A  court  of  chancery  will 
•et  aside  any  agreement,  entered  into  by  a 
mortgagor  contemporaneously  with  the  ex- 
ecution of  the  mortgage,  by  which  be  waives, 


imdiily  fettert,  or  agrees  not  to  exercise  his 
equity  of  redemption  in  event  of  default  in 
the  payment  of  the  mortgage  debt.  And,  as 
observed  by  Lord  Chancellor  Northlngton,  in 
Vernon  v.  Bethell,  2  Eden,  110:  "There  Is 
great  reason  and  Jnstice  in  tbis  rale,  for 
necessitous  men  are  not,  truly  speaking, 
free  men,  but  to  answer  a  present  exigency 
will  snbmit  to  any  terms  that  the  crafty  may 
impose  upon  them.'  The  right  of  redemp- 
tion is  the  creature  of  law,  and  not  of  con- 
tract The  parties  are  not  therefore,  per- 
mitted by  special  agreement  to  disannex 
from  the  mortgage,  at  the  time  of  its  execu- 
tion, that  which  the  law  has  declared  shall 
be  annexed  to  It  to  prevent  the  undue  op- 
pression of  debtors  by  creditors.  And  a  like 
rule  has  been  applied  for  similar  reasons  to 
the  statutory  right  of  redemption.  Parmer 
V.  Parmer,  74  Ala.  285." 

In  Jackson  et  al.  ▼.  Lynch,  129  111.  72,  21 
N.  B.  680,  22  N.  B.  246,  Scholfleld,  J.,  in 
denying  a  petition  for  a  rehearing,  said: 
"A  court  of  chancery,  when  it  ascertains 
that  the  object  of  a  transaction  is  to  give 
security  for  a  debt  "will  always  relieve  the 
mortgagor  from  the  consequences  of  his  fail- 
ure to  perform  the  condition.'  2  Jones  on 
Mortgages  (2d  Ed.)  f  1039;  BIspham's  Eq. 
ii  153,  154;  3  Pomeroy's  Eq.  SS  1193,  1219. 
It  was  said  In  Jones  on  Mortgages,  nbi  su- 
pra: The  right  of  redemption  Is  the  creature 
of  the  law.  It  Is  not  In  terms  expressed  by 
the  parties  in  the  mortgage.  But  whatever 
be  the  form  of  the  transaction,  if  Intended 
as  a  security  for  money,  it  is  a  mortgage, 
and  the  right  of  redemption  attaches  to  It 
Although  a  deed  contain  a  condition  that  it 
shall  be  absolute  and  without  redemption,  if 
a  certain  sum  be  not  paid  by  the  grantor  at 
a  fixed  time,  and  the  condition  is  not  punc- 
tually performed,  there  is  a  right  of  redemp- 
tion.' " 

In  Story's  Equity  Jurlsprndence  (section 
1019),  the  author  says:  "So  inseparable,  in- 
deed, 1b  the  equity  of  redemption  from  a 
mortgage  that  it  cannot  be  dlsannexed,  even 
by  an  express  agreement  of  the  parties.  If, 
therefore,  it  should  be  expressly  stipulated 
that,  unless  the  money  should  be  paid  at 
a  particular  day,  or  by  or  to  a  particular 
person,  the  estate  shonld  be  irredeemable, 
the  stipulation  would  be  utterly  void"  Wil- 
lard's  Eq.  Jur.  428;  Reed  v.  Reed,  75  Me. 
264;    McNees  v.  Swaney  et  al.,  50  Mo.  388. 

"The  statutory  right  of  redemption  from 
mortgage  foreclosures  or  execution  sales  is 
a  rule  of  property,  and  cannot  be  Impaired, 
after  the  right  has  accrued,  even  by  subse- 
quent legislation."  Turk  v.  Mayberry,  121 
Pac.  665. 

Continued  default  by  the  bank,  after  the 
maturity  of  Its  note,  would  not  make  the 
conveyance  absolute,  if  it  was  in  fact  intend- 
ed as  a  mortgage  In  the  beginning.  Wlnsof 
V.  Wlnsor,  78  Knn.  885,  95  Pac.  1135 

In  re  Wilson  et  aL  r.  Fisher  et  al.,  146 
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M.  C  635,  82  S.  B.  622,  It  Is  said:  "This 
court,  following  an  unbroken  line  of  deci- 
sions In  England  and  this  country,  has  uni- 
formly held  that  an  agreement  made  at  the 
time  of  the  execution  of  the  mortgage  to 
■nrrender  the  equity  of  redemption  for  a 
fixed  amount  Is  invalid.  The  maxim,  'Once 
a  mortgage,  always  a  mortgage,'  Is  too  deep- 
ly rooted  in  our  Jurisprudence  to  be  brought 
Into  controversy.  Ruffln,  J.,  In  Poindezter 
y.  McCannon,  16  N.  C  37T  [18  Am.  Dec. 
591],  says  that  when,  upon  the  face  of  the 
instrument,  it  is  doubtful  whether  a  trans- 
action is  a  conditional  sale  or  a  mortgage, 
the  'court  will  lean  to  considering  it  a  mort- 
gage,' and  will  look  to  the  'acts  of  the  par- 
ties and  the  circumstances  attending  the 
transaction.'  When  it  la  once  determined  to 
be  a  mortgage,  all  the  consequences  of  ac- 
count, redemption,  and  the  like  follow,  not- 
withstanding any  stipulation  to  the  contrary ; 
for  the  power  of  redemption  Is  not  lost  by 
any  hard  conditions,  nor  shall  it  be  fettered 
to  any  point  of  time  not  according  to  the 
course  of  the  court-  This  Is  well  expressed 
by  the  familiar  maxim,  'Once  a  mortgage, 
always  a  mortgage.'  It  is  well  settled,  upon 
sound  equitable  principles,  that  contracts 
made  at  the  time  the  mortgage  is  executed, 
restricting  the  right  to  redeem,  are  void. 
'When  one  borrows  money  upon  the  security 
of  his  property,  he  is  not  allowed  by  any 
form  of  words  to  preclude  himself  from  re- 
deeming.' Jones  on  Mortgages,  251.  It  is 
said:  'A  man  shall  not  have  interest  on  his 
money  and  a  collateral  advantage  besides 
for  the  loan  of  It,  or  clog  the  redemption  by 
any  by-agreement.'  Ctomyns  v.  Comyns,  6 
Irish  Eq.  583.  In  Broad  v.  Self,  9  Jur.  N- 
S,  885,  it  is  held  'that  a  mortgagee  can- 
not, at  the  time  he  advances  his  money,  stip- 
ulate for  his  advantage  that  are  not  strictly 
belonging  to  his  contract  of  mortgage.' " 
Plummer  v.  Isle,  41  Wash.  5,  82  Pac.  1009, 
2  li.  R  A.  (N.  S.)  627,  111  Am.  St.  Rep.  997, 
and  cases  cited  in  note ;  State  Bank  v.  Mat- 
thews, 45  Neb.  659,  63  N.  W.  9.S0,  50  Am. 
St  Rep.  565;  First  Natl.  Bank  v.  Sargent, 
65  Neb-  594,  91  N.  W.  595,  59  L.  R.  A.  296 ; 
Halbert  v.  Turner,  233  IIL  531,  84  N.  E.  704; 
Ck>nover  v.  Palmer  Co.,  60  Misc.  Rep.  241, 
111  N.  X.  Supp.  1074,  and  cases  cited ;  Grlffln 
et  ux.  V.  Cooper  et  al.,  73  N.  J.  Eq.  465,  68 
AtL  1095;  Union  Trust  Co.  ▼.  Gen.  Elec. 
Co.,  152  Mich.  568,  116  N.  W.  379;  Jones 
T.  Gillett,  142  Iowa,  506,  118  N.  W.  314. 

Thus,  keeping  In  mind  the  distinction  be- 
tween a  mortgage  and  a  conditional  sale  or 
contract  to  reconvey  the  lots  In  controversy, 
upon  repayment  of  the  loan  at  or  before  a 
specified  time,  was  it  proper  to  give  the 
foregoing  instruction?  Clearly  it  was  not; 
and  that  instead,  proper  exceptions  being 
saved,  the  giving  of  said  Instruction  con- 
stituted reversible  error.  There  is  no  proof 
121P.-13 


in  the  record  that  at  the  time  of  making 
the  agreement  the  parties  understood  that, 
upon  default  In  the  payment  of  the  note 
within  the  time  fixed,  the  deed  should  be- 
come absolute;  and  It  would  have  made 
no  dltCerence  in  law,  had  they  so  agreed. 
The  transaction  in  its  Inception  constituted 
a  mortgage;  the  deed  was  given  to  secure 
the  repayment  of  the  loan;  the  loan  was 
never  paid;  and  the  only  way  by  which 
Craine  or  his  legal  representatives  could  ob- 
tain the  complete  title  was  by  proper  fore- 
closure proceedings.  This  was  not  done, 
and  the  bank,  acting  through  its  receiver, 
has  invoked  a  proper  remedy  to  obtain  re- 
lief. Craine,  having  never  foreclosed  his 
mortgage,  the  action,  in  a  strict  sense.  Is 
not  one  to  redeem  the  property,  but  for  the 
cancellation  of  the  outstanding  title,  upon 
payment  of  the  balance  due.  The  rights  of 
the  mortgagor  are  properly  governed  by  as 
liberal  rules  as  would  apply  in  ease  a  fore- 
closure had  been  had,  as  in  such  case  there 
has  been  no  change  in  the  title  from  the 
time  of  the  original  transaction. 

The  instruction  complataed  of  incorrectly 
stated  the  law,  in  that  it  directed  the  Jury 
that,  if  the  bank  did  not  comply  with  th« 
agreement  and  pay  the  money  within  a 
specified  time,  they  should  find  for  the  der 
fendant  Had  the  transaction  constituted  a 
mere  sale  with  a  contract  of  repurchase,  and 
tiad  both  the  legal  and  the  equitable  title 
passed  from  the  bank  to  Craine,  this  would, 
perhaps,  have  been  a  correct  statement  of 
the  law;  but,  having  found  that  such  was 
not  the  contract,  and  that  the  intention  of 
the  parties  was  to  arrange  merely  a  form 
of  security  for  the  payment  of  a  loan,  the 
giving  of  the  instruction  was  error,  aa  the 
failure  of  the  bank  to  pay  within  the  time 
named,  under  the  facts  and  circumstances 
shown  by  the  testimony,  even  if  proved, 
would  not  deprive  the  bank  of  its  remaining 
title  in  and  to  the  premises  In  question,  and 
the  attendant  right  to  pay  off  and  discharge 
the  Indebtedness  at  any  time  within  the  limit 
provided  by  law  for  redeeming  from  morl>- 
gage  sale,  .  as  authorized  by  section  4759. 
Mansfield's  Digest  (Ind.  T.  Aim.  St  1899,  f 
8070),  at  the  time  in  force  in  the  Indian  Ter- 
ritory. 

In  considering  this  case,  we  have  not 
deemed  of  importance  the  fact  that  the  legal 
title  to  the  lots,  on  June  18,  1906,  was  in 
D.  A.  Spears,  cashier.  Instead  of  in  the  bank, 
as  it  was  presumably  considered  that  Spears, 
as  cashier,  held  the  title  for  the  bank's  use 
and  benefit 

Because  of  the  giving  of  the  erroneous  in- 
struction, the  Judgment  of  the  lower  court 
should  be  reversed  and  the  cause  remanded. 

PER  CURIAM.    Adopted  in  wholei 
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(21  Colo.  App.  247) 

ROSEBUD  MUN.  ft  MlMi.  CO.  T.  HUGHES. 

(Court  of  Appeals  ot  Colorado.    Feb.  13,  1912.) 

1.  Appeal   and   Kxror    ({   671*)— Qumtions 
Pbksented  fob  Review. 

In  an  action  against  an  attorney  for  dam- 
ages caused  by  his  negligence  in  failing  to  per- 
fect an  appeal  in  a  case  tried  in  the  federal 
courts,  the  state  Court  of  Appeals  cannot,  in 
the  absence  of  a  complete  record  of  the  proceed- 
ings in  the  federal  court,  decide  that  plaintiff 
was  injured  by  holding  that  the  appeal,  if  per- 
fected, would  have  resulted  in  a  reversal,  the 
ultimate  outcome  of  which  would  have  given 
plaintiff  judgment 

[EA.  Note.— For  other  cases,  see  Appeal  and 
ESrror,  Cent  Dig.  H  2867-2872;  Dec.  Dig.  i 
671.*] 

2.  Pi.EADi:Ta   (I  222*)— Dkkubxeb— Right  to 
Plkad  Oveb. 

PlaintiETs  replication  to  defendant's  cross- 
complaint  was  filed  three  years  before  trial, 
and  consisted  of  a  general  denial  and  general 
demnrrer.  On  trial  plaintiff  insisted  on  argu- 
ing the  demurrer,  which  was  overruled,  and 
then  tendered  an  amended  replication  pleading 
the  statute  of  limitations.  This  the  court  per- 
mitted bim  to  file,  remarking  that  he  would 
later  take  up  the  matter,  but  later  struck  it 
out  on  defendant's  motion.  Beld  that,  while 
the  Code  allows  the  objection  that  a  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  to  be  raised  at  any  time,  a  par- 
ty unsuccessfully  demurring  has  no  inherent 
right  to  plead  over,  and  so  the  action  of  the 
court  in  striking  the  amended  replication  was 
not  an  abuse  of  the  trial  court's  discretion. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  U  570-574 ;   Dec.  Dig.  S  222.*] 

S.  Attobnet  aud  Cuent  ({  129*)— Cokpeh- 

SAnoN— Right  to  Pleading. 

In  an  action  against  an  attorney  for  neg- 
ligence in  the  discbarge  of  his  employment,  a 
counterclaim  alleging  that  plaintiff  had  employ- 
ed defendant  for  certain  thin^,  and  was  indebt- 
ed for  defendant's  services  in  a  certain  sum, 
was  sufficient  against  general  demurrer. 

[Eid.  Note. — B\>r  other  cases,  see  Attorney 
and  aient  Dec.  Dig.  |  129.*] 

4.  Bbtoppel  (S  68*)— Attorney  and  Client 
—Compensation— -Cboss-Complaint. 

In  an  action  against  an  attorney  for  negli- 
gence in  performing  service,  plaintiff  cannot  de- 
ny the  allegations  of  a  cross-complaint  alleging 
the  hiring  and  rendition  of  services. 

[Ed.  'Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  {{  165-169;   Dec.  Dig.  f  68.*] 

5.  Pleadino  ({  403*)— CnBE  bt  Advebsabt'b 
Pleading — Replication. 

In  an  action  against  an  attorney  for  negli- 
gence in  the  discharge  of  the  duties  which  he 
was  employed  to  perform,  where  he  set  up  a 
counterclaim  for  services  rendered,  a  replica- 
tion alleging  that  plaintiff  bad  paid  defendant 
for  those  services  cured  the  counterclaim's  de- 
fective allegation  of  the  hiring. 

[E^.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §g  1343-1347;    Dec.  Dig.  f  403.*] 

6.  Attobnet  and  Client  (|  120*)— Duties  or 
Attorney— Negligence. 

Where  one  who  bad  engaged  an  attorney 
to  perfect  an  appeal  paid  out  money  for  costs, 
and  the  attorney  negligently  failed  to  perfect 
the  appeal,  the  money  expended  can  be  recov- 
ered. 

[Dd.  Note.— For  other  cases,  see  Attorney 
and  Client  Dec.  Dig.  {  129.*] 


7.  ATroBNET  and  CLIENT   d  129*)— Duma 
or  Attobney— Questions  fob  Jdbt. 

In  an  action  against  an  attorney  for  negli- 
gently failing  to  perfect  an  appeal,  the  question 
whether  plaintiff  was  entitled  to  recover  money 
expended  for  coats  Aeld  one  for  the  jury. 

[EM.  Note.— For  other  cases,  see  Attorney 
and  Client  Dec.  Dig.  f  129.*] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  John  I.  Mullins,  Judge. 

Action  by  tbe  Rosebud  Mining  ft  Milling 
Company  against  Charles  J.  Hughes,  Jr.,  in 
which  defendant  filed  a  cross-complaint 
From  a  judgment  for  defendant  on  his  cross- 
complaint,  plalntitt  appeals.  Modified  and  re- 
manded, with  leave  for  defendant  to  enter 
remittitur. 

See,  also,  16  Colo.  App.  163,  61  Pac.  247. 

Denison  &  Wadley,  for  appellant  Gerald 
Hughes,  for  appellee. 

CUNNINGHAM,  J.  This  case  was  previ- 
ously In  the  Court  of  Appeals  for  review,  the 
opinion  then  rendered  appearing  In  16  Colo. 
App.  163,  64  Pac.  247.  We  quote  the  follow- 
ing from  the  very  clear  statement  of  facts 
then  existing,  made  by  the  late  Judge  Wil- 
son, who  wrote  the  opinion:  "It  appears  from 
tbe  complaint  that  the  plaintiff  company 
brought  a  suit  in  the  United  States  Circuit 
Court  in  Colorado  against  an  insurance  com- 
pany to  recover  upon  a  policy  for  loss  by  fire. 
The  defendant  herein  was  an  attorney  for 
the  plaintiff  in  said  suit  Judgment  was 
against  the  plaintiff.  Thereupon  it  alleges 
that  it  employed  the  defendant  to  take  the 
case  for  review  to  the  United  States  Circuit 
Court  of  Appeals ;  that  the  defendant  agreed 
so  to  do,  and  accepted  such  employment.  The 
complaint  further  alleges  that  the  defendant 
negligently  failed  to  tender  the  bill  of  excep- 
tions In  the  cause  within  the  time  allowed  by 
the  court,  and  negligently  failed  In  any  man- 
ner to  sue  out  a  writ  of  error,  or  to  prosecute 
an  appeal  therein,  within  tbe  time  fixed  by 
law  for  that  purpose,  or  at  all,  by  reason  of 
which  plaintiff  lost  Its  right  to  have  tbe  cause 
reviewed  by  the  appellate  court  The  plaintiff 
further  claims  aud  alleges  that  at  the  In- 
stance of  defendant  It  paid  out  the  sum  of 
$139  for  costs  for  preparing  a  bill  of  excep- 
tions, and  that  It  also  paid  to  defendant  at 
his  special  request,  the  further  sum  of  $200, 
which  be  assured  him  was  necessary  to  de- 
fray expenses  of  taking  the  case  to  the  high- 
er court  Plaintiff  thereupon  prayed  a  judg- 
ment for  damages  suffered  by  it  on  account 
of  the  alleged  negligence  of  the  defendant 
in  an  amount  sufficient  to  cover  tbe  amount 
of  the  policy  of  Insurance  which  It  clalme<1 
It  would  and  should  have  recovered  If  the 
case  bad  been  reviewed  by  the  appellate 
court,  and  also  costs,  and  tbe  aforesaid  sums 
of  $139  and  $200  paid  to  the  defendant  by 
plaintiff.  Defendant  demurred  to  the  com- 
plaint on  the  single  ground  that  it  did  not 
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state  facts  sufficient  t«  eonstltate  a  cause  of 
action.  Tlie  demurrer  -vras  sustained,  and, 
ttie  plaintiff  electing  to  stand  upon  itsccnn- 
plaint,  judgment  was  rendered  In  favor  of 
defendant."  It  is  oniy  necessary  to  supple- 
ment this  statement  by  setting  fortli  what 
lias  subsequently  occurred,  to  wit,  that  upon 
a  retrial  of  the  cause  tbe  district  judge  (greet- 
ed a  verdict  against  plaintiff,  and  entered 
Judgmmt  thereon.  The  errors  complained 
of  on  tbe  second  trial,  and  brought  bere  for 
review,  will  appear  in  the  opinion. 

1.  Assuming  (because  of  tbe  conflict  in  the 
evidoice  on  that  point)  that  defendant  agreed 
with  plaintiff  to  perfect  and  prosecute  an  ap- 
peal from  tbe  judgment  of  tbe  federal  court, 
defendant  here  contends  tliat  it  would  be  nec- 
essary for  plaintiff  to  establish  by  the  evi- 
dence (a)  that,  had  defendant  perfected  the 
api>eal,  the  judgment  of  the  federal  court 
would  have  been  reversed,  and  (b),  tbe  case 
being  so  reversed  in  the  Gircait  Court  of 
Appeals,  tbe  Judgment,  on  a  retrial, .  would 
have  been  favorable  to  plaintiff.  °  Neither  in 
brief  nor  on  oral  argument  has  plaintiff  taken 
Issue  with  defendant  on  this  point,  and  while 
no  authorities  have  been  called  to  our  atten- 
tion to  sustain  this  rule,  nor  have  we  found 
any  directly  in  point,  the  following  cases 
tend  to  sustain  the  contention :  Pennington  v. 
Yell,  11  Ark.  212,  52  Am.  Dec.  262;  Barter 
V.  Morris,  18  Ohio  St.  482;  Fitch  v.  Scott, 
3  How.  (Miss.)  314,  84  Am.  Dec.  86,  note 
page  95. 

[1]  Tbe  conclusions  reached  by  tbe  learned 
judges  of  tbe  federal  and  the  district  courts 
that  plaintiff  failed  to  make  out  a  case 
against  the  insurance  company  are  supported 
by  the  opinion  of  the  Supreme  Court  of  Cali- 
fornia In  Parrish  v.  Rosebud  M.  &  M.  Co., 
reported  in  140  Cal.  635,  74  Pac.  312,  where- 
in a  companion  policy  held  by  appellant  at 
tbe  time  of  tbe  destruction  of  Its  property 
was  involved.  For  us  to  bold  that  an  appeal 
from  Judge  Hallett's  opinion  would  have  re- 
sulted in  a  judgment  favorable  to  appellant 
would  amount  In  effect  to  tbe  reversal  of  a 
federal,  a  state  supreme,  and  two  trial  courts 
— a  responsibility  we  would  hesitate  to  as- 
sume, even  had  appellant  placed  before  us 
tbe  entire  record  of  tbe  proceedings  in  the 
federal  court,  which  It  has  failed  to  do. 

[2]  2.  After  the  disposition  of  the  first  ap- 
peal In  this  case,  and  the  cause  had  been  re- 
manded, defendant  filed  an  answer  and  a 
cross-complaint  in  the  district  court,  where- 
in he  claimed  $1,000  for  services  rendered  in 
the  insurance  case  in  the  federal  court.  This 
cross-complaint  the  defendant  styled,  "For 
a  Fifth  Defense  and  Counterclaim."  To  the 
answer  and  tbe  fifth  defense  the  plaintiff 
replied,  tbe  replication  being  in  the  main  a 
general  denial,  closing,  however,  with  a  para- 
graph reading  as  follows :  "And  for  a  second 
replication  to  said  fifth  defense  this  plaintiff 
says  that  the  said  so-called  fifth  defense  does 
not  state  facts  sufficient  to  constitute  a  de- 


fense or  counterclaim."  Alaiost  three  years 
after  the  filing  of  this  r^llcation,  and  in  the  ' 
midst  of  the  trial  of  the  case,  plaintiff's  coun- 
sel Insisted  upon  being  allowed  to  argue  tills 
demurrer.  This  i»'ivilege  was  granted  by  tbe 
trial  court,  and  the  demurrer  was  overruled.  - 
Thereupon  plaintiff's  counsel  insisted  upon  . 
the  right'  to  plead  over  in  all  respects  a« 
though  he  had  in  apt  time  filed  nothing  but 
a  general  demurrer,  and  the  same  bad  been 
adversely  ruled  upon.  He  then  and  there 
tendered  what  he  termed  an  amaided  r^li- 
catlon  to  the  counterclaim,  In  which  he  rais- 
ed tbe  statute  of  limitations,  and  nothing 
else.  This  the  court  permitted  him  to  file, 
remarking :  "I  will  take  that  matter  up  lat- 
er. I  will  permit  It  to  be  HXeO."  By  the  re- 
mark It  seems  the  court  meant  that  be  would 
take,  up  later  the  contention  ot  the  defoidant ' 
that  the  plaintiff  had  no  right  to  plead  tbe 
statute  of  limitations  at  that  time.  lAter  on 
in  the  trial  defendant  again  called  the  so".' 
called  amended  replication  to  the  court's  at- 
tention, and  moved  that  it  be  stricken  from 
the  files,  which  motion  was  granted.  Upon 
the  action  of  the  trial  court  in  striking  tbe 
so-called  amended  replication  or  answer  to 
the  cross-complaint  error  is  assigned.  While 
it  is  true  that  tbe  Code  provides  that  "the 
objection  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac-' 
tlon  •  •  •  may  be  raised  at  any  time," 
it  by  BO  means  follows  that,  whenever  it  Is 
raised  and  adversely  ruled  upon,  tbe  party 
unsuccessfully  raising  It  may  forthwith  plead  - 
over.  In  tbe  first  Instance,  of  course,  he 
may,  but  It  would  be  unreasonable  to  hold 
that  after  having  answered  or  replied,  and 
the  case  gone  to  trial,  the  pleader  might,  as 
he  sought  to  do  in  this  case,  inject  a  defense 
that  bad  been  clearly  waived.  Under  tbe 
circumstances  stated,  the  plaintiff  had  no 
inherent  right  to  plead  over  after  the  disposi- 
tion of  bis  demurrer,  and  the  trial  judge, 
in  refusing  to  permit  him  so  to  do,  or,  rather, 
In  striking  his  plea  after  the  same  had  beea 
filed,  was  well  within  his  discretionary  rights, 
where,  as  in  this  case,  no  Explanation  or 
excuse  was  offered,  by  affidavit  or  otherwise, 
for  not  having  sooner  pleaded  tbe  statute. 
Wood  ▼.  Chapman,  24  Colo.  134,  40  Pac.  136; 
Cross  ▼.  Moffat,  11  Colo.  212,  17  Pac.  771 ; 
Owers  V.  Olathe  Mining  Co.,  6  Colo.  App.  1, 
39  Pac.  980;  People,  etc.,  v.  Barton,  4  Colo. 
App.  455,  36  Pac.  299. 

[I]  3.  The  allegations  In  defendant's  coun- 
terclaim were  that  the  plaintiff  bad  employ- 
ed defendant  for  certain  things,  and  was  in- 
debted for  such  services  in  the  sum  of  |1,000. 
Plaintiff  insists  that  the  counterclaim  was 
fatally  defective,  in  that  It  omitted  the  fol- 
lowing (as  plaintiff  contends)  essential  allega- 
tions: (a)  That  the  plaintiff  had  employed 
tbe  defendant;  (b)  that  the  services  were 
rendered  at  the  Instance  or  request  of  the 
company ;  (c)  that  the  company  promised  to 
pay  for  such  services;    (d)  an  express  con- 
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tract  or  tbe  reasonable  value  of  tbe  services. 
We  think  the  allegations  of  the  counterclaim 
were  su£Bclent  as  against  a  general  demur- 
rer. 

[4]  The  complaint  was  based  on  an  employ- 
m«it  of  tbe  defendant  by  the  plaintiff,  and 
the  plaintiff  may  not  now  be  heard  to  d«ay 
such  employment  Wilcox  t.  Jamleson,  20 
Colo.  158,  36  Pac.  902 ;  Campbell  v.  Shlland, 
14  Colo.  491, 23  Pac.  324 ;  Mumf  ord  v.  Wright, 
12  Colo.  App.  214,  319,  55  Pac.  744. 

[(]  But,  if  the  allegations  of  the  counter- 
claim were  insufiSclent,  they  were  aided  by 
the  replication  or  answer  thereto,  wherein 
appears  the  following:  "Plaintiff  denies  that 
It  has  not  paid  said  defendant  for  his  serv- 
ices In  said  trial,  but  alleges  that  it  has  paid 
him  tlie  sum  of  $250  therefor."  If  appellant 
had  desired  a  more  detailed  statement,  it 
was  its  duty,  in  the  preliminary  stages  of 
the  case,  to  ask  for  same,  and  not  to  rely  on 
the  merits,  permitting  appellee  to  believe  that 
the  contest  was  one  of  facts. 

4.  Tbe  evidence  submitted  by  defendant 
as  to  the  value  of  the  services  he  had  render- 
ed plaintiff  is  practically  undisputed.  There- 
fore, tbe  amount  of  the  verdict  Instructed  by 
the  trial  court  was  in  this  respect  proper. 
In  instructing  tbe  verdict  the  trial  court  took 
into  consideration  the  $200  which  plaintiff 
bad  paid  directly  to  defendant  in  connection 
with  the  proposed  appeal,  and  about  which 
there  was  no  controversy,  other  than  that 
through  an  oversight  (as  defendant  contend- 
ed) and  without  his  authority  an  employ^  in 
his  office  had  demanded  and  received  that 
amount  from  plaintiff.  The  plaintiff  has 
therefore  received  credit  for  the  $200,  and 
there  remains  nothing  further  for  our  consid- 
eration except  the  $139.85,  which  was  paid 
by  plaintiff,  not  to  the  defendant,  as  the  evi- 
dence showed,  but  to  the  stenographer,  for 
the  preparation  of  the  bill  of  exceptions. 

[(,7]  5.  There  is  a  clear  conflict  in  the  evi- 
dence with  reference  to  the  circumstances 
tmder  which  plaintiff  paid  the  $139.85  to  tbe 
stenographer  for  the  preparation  of  the  bill 
of  exceptions.  Defendant  testified  that  plain- 
tiff's representative  desired  that  the  record 
be  made  up  so  that  be  might  examine  more 
carefully  the  evidence,  and  determine  for 
himself  whether  the  action  of  the  federal 
Judge  in  instructing  the  verdict  against  plain- 
tiff was  or  was  not  Justified ;  while  tbe  presi- 
dent of  the  corporation  testified,  with  equal 
positlveness,  that  he  ordered  the  bill  of  ex- 
ceptions upon  the  advice  and  request  of  tbe 


defendant,  and  there  was  other  testimoiiT 
tending  to  substantiate  the  contention  made 
by  the  president  of  the  company  in  this  be- 
half. On  the  former  appeal,  Judge  Wilson 
used  the  following  language:  "Tbe  com- 
plaint nnquestionably  stated  a  cause  of  ac- 
tion for  the  recovery  of  the  $139  paid  for 
the  bill  of  exceptions  and  the  $200  for  other 
expenses  of  appeal.  The  defendant,  accord- 
ing to  the  allegations  of  the  complaint,  was 
paid  these  sums  of  money  for  tbe  express 
purpose  of  having  the  case  taken  to  tbe  Court 
of  Appeals  for  review.  It  is  immaterial  so 
far  as  the  rights  of  the  recovery  of  these 
sums  is  concerned  what  the  action  of  the 
Court  of  Appeals  wonld  have  been.  Plaintiff 
desired  to  have  the  case  reviewed  by  the 
court,  and  paid  these  sums  of  money,  it  is 
alleged,  for  that  specific  purpose.  Under  the 
facts  stated,  tbe  plaintiff  was  entitled  to  re- 
cover back  the  sums,  if  the  defendant  negli- 
gently failed  to  comply  with  the  terms  of  hla 
employment."  Judge  Wilson  here  inadvertent- 
ly states  "that  the  defendant,  according  to 
the  allegations  of  the  complaint,  was  paid 
these  sums  of  money."  In  this  Judge  Wil- 
son was  slightly  in  error,  but  we  think  it  is 
not  important  whether  the  money  was  paid 
to  the  defendant,  or  was  paid  to  the  stenog- 
rapher, for  said  bill  of  exceptions,  as  alleg- 
ed in  the  complaint,  providing  the  same  was 
paid  out,  as  tbe  plaintiff  contended,  under 
the  advice  and  instructions  of  the  defendant. 
Whether  Judge  Wilson's  opinion  became  the 
law  of  the  case,  and  therefore  binding  upon 
us,  as  counsel  for  appellant  contends,  we 
need  not  determine.  We  think  bis  conclu- 
sions as  stated  above  were  sound,  and  we 
cheerfully  adopt  and  follow  them.  The  ques- 
tion of  plaintiff's  liability  on  the  $139.85 
should  have  been,  under  the  evidence,  sub- 
mitted to  the  Jury,  and  the  trial  court  com- 
mitted reversible  error  In  taking  that  ques- 
tion from  them. 

6.  Tbe  utmost  injury  which  appellant  sus- 
tained by  reason  of  the  error  of  the  trial 
court  is  definitely  ascertainable,  and  may  be 
readily  corrected.  Tbe  cause  is  remanded 
with  privilege  to  appellee  to  enter  a  remitti- 
tur for  $139.85  within  10  days  after  tbe  case 
shall  have  reached  the  district  court  If  ap- 
pellee shall  within  the  time  aforesaid  enter 
such  remittitur,  the  judgment  thus  corrected 
will  be  affirmed,  each  party  paying  his  own 
costs;  otherwise  the  cause  shall  stand  for 
retrial  upon  the  item  of  $139.85  only. 

Modified  and  remanded. 
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(a  Colo.  App.  IM) 

GOLD  OLEN  MINING,  lOLLINO   &  TUN- 
NELING CO.  et  aL  t.  DENNIS. 

(Court  of  AppeiOa  of  Colorado.    Feb.  13, 1912.) 

1.  GoBPOBATioifs    (I  432*)— Nona— AonoHS 

— PBK8UMPTI0HB. 

A  bona  fide  holder  for  yalae  withoat  notice 
before  matoritjr  of  a  note  executed  by  a  cor- 
poration could  rely  on  the  presumption  of  the 
Talidity  of  the  note  as  authorized  b^  the  corpo- 
ration, where  the  corporation  was  in  court  and 
had  every  opportunity  to  disprove  the  author- 
ity of  the  officers,  and  where  it  merely  relied 
on  the  insufficiency  of  the  director's  minutes, 
redting  that  at  a  special  meeting  of  the  direc- 
tors it  was  resolved  to  execute  the  note  In  set- 
tlement of  pending  litigation. 

TEA.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  !|  1726-1737;  Dee.  Dig.  f 
432.*] 

2.  liUTTATioir  OF  Actions  (|  1*)— Defeztsks 
— Ataiuibiutt. 

The  court  is  not  swift  In  lendiiig  its  aid  to 
a  defense  of  limitations. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  AcUons,  Cent.  Dig.  §{  1-3;  Dec.  Dig.  |  1.*) 

8.  EviDBHOS  (I  373*)— MiNTTTES  or  BoABD  or 

DlBECTOBS— Admissibiutt. 

Where,  in  an  action  against  a  corporation, 
ita  counsel  during  the  trial  and  in  open  court 
handed  to  counsel  for  plaintiff  a  boolt  as  the 
minutes  of  the  corporation,  and  the  minutes 
Were  apparently  signed  by  the  chairman,  at- 
tested by  the  secretary,  and  later  signed  bj  the 
treasurer,  the  minutes  were  sufficiently  identi- 
fied to  render  them  admissible  against  the  cor- 
poration. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  K  1581-1592;   Dec.  Dig.  {  373.*] 

4.  COBPOBATIONS  (|  465*)— NOTKS— LBABJI/- 
ITT. 

A  note,  reciting  that  "we  promise  to  pay" 
to  the  order  of  a  payee  a  specified  sum  on  a 
designated  date  with  interest,  signed  "for  the 
[name  of  a  corporation],"  followed  by  the  sig- 
natures of  the  president  and  secretary  of  the 
corporation,  is  in  form  an  obligation  of  the 
corporation,  and,  where  the  evidence  showed 
that  the  note  was  in  fact  its  obligation,  it 
vas  liable  thereon. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  {{  1822-1826;  Dec  Dig.  t 
465.*] 

5.  PutDois  (I  68*)  — Bills  and  Notes  (( 
857*)  —  EHroBCEMBNT  —  Kbmedies  or 
Pleooee. 

A  pledgee  of  a  note  may  sue  thereon  for 
the  full  amount  thereof,  no  matter  what  his  in- 
terest in  the  note  may  be;  but  the  maker  may 
urge  any  defensa  available  against  the  payee, 
and  thereby  limit  a  recovery  by  the  pledgee  to 
the  extent  of  his  interest. 

[Ed.  Note.— For  other  cases,  see  Pledges, 
Cent.  Dig.  i;  186-194;  Dec.  Dig.  J  58;*  Bills 
and  Notes,  Cent  Dig.  |{  909-912,  961;  Dec 
Dig.  {  357.*] 

6w  Pledges    ((   58*)— ENroBCEUBiiT  — Rem- 

KDIE8  or  Pledgee. 

Where,  in  an  action  on  a  note  by  a  pledgee, 
the  maker  relies  on  a  defense  against  the  payee, 
he  must  make  the  payee  a  party  and  go  forward 
with  his  defensive  evidence,  and  where  he  does 
neither  he  cannot  complain  of  a  judgment  for 
the  full  amount  of  the  note  sustained  by  plain- 
tiff's  evidence. 

[Ed.  Note.— For  other  cases,  see  Pledges, 
Cent.  Dig.  H  186-194;  Dec.  Dig.  {  68.*] 


7.  Pledges  ((  68*)— BRroBCEUBiri^RxicEDiBS 

or  Pledgee. 

Where,  in  an  action  by  a  pledgee  of  a  note 
taken  as  security  for  another  note,  the  evidence 
showed  that  the  latter  note  was  in  the  posses- 
sion of  plaintiff  at  the  trial,  and  not  canceled 
or  extinguished  by  any  indorsement  of  payment 
or  otherwise,  and  that  it  was  unpaid,  there 
was  a  prima  fade  case  of  ownership  by  plain- 
tiff of  the  latter  note,  and  its  exclusion  on  the 
ground  that  it  was  immaterial  was  proper, 
when  offered  to  show  irregularity  in  the  in- 
dorsement to  plaintiff. 

(Ed.  Note.— For  other  cases,  see  Pledges, 
Cent  Dig.  H  186-194;   Dec.  Dig.  {  5&*] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  Harry  O.  Blddle,  Judge. 

Action  by  Eatherlne  Dennis  against  the 
Gold  Glen  Mining,  Milling  &  Tunneling  Com- 
pany and  otbers.  From  a  Judgment  for 
plaintiff,  defendants  appeaL    Affirmed. 

Williams  &  Montgomery  and  F.  3.  Knanss, 
for  appellants.  Mel  Emerson  Peters,  Ilal- 
sted  L.  Bitter,  and  Hamlet  J.  Barry,  for  ap- 
pellee. 

CUNNINGHAM,  J.  Appellee,  plaintiff  be- 
low, brought  her  action  against  appellant  In 
the  county  court  of  the  city  and  county  of 
Denver,  on  a  certain  promissory  note  for 
$690.  From  an  adverse  Judgment  the  Gold 
Glen  Mining,  Milliug  &  Tunneling  Company 
(hereinafter  referred  to  as  the  "Mining  Com- 
pany," or  as  "defendant"),  appealed  the  case 
to  the  district  court,  where  again  Judgment 
went  against  it  for  the  full  amount  of  the 
note  with  Interest,  from  which  Judgment  de- 
fendant brings  this  case  here  on  appeal. 
The  case  was  tried  to  the  court  without  a 
Jury. 

The  substantial  facts  are:  The  defendant 
executed  and  delivered  its  promissory  note 
for  $690  to  A.  S.  Dennis,  the  husband  of 
plaintiff,  who  transferred  the  note  to  plain- 
tiff before  maturity.  Prior  to  the  Institu- 
tion of  suit,  A.  S.  Dennis  died.  The  note 
sued  upon  is  In  words  and  figures  as  follows, 
to  wit: 
"$690.00.    Denver,  Colo.,  March  9th,  1904. 

"Twelve  months  after  date,  for  value  re- 
ceived, we  promise  to  pay  to  the  order  of  A. 
S.  Dennis  six  hundred  and  ninety  and  no-100 
dollars,  at  the  International  Trust  Co.,  Den- 
ver, with  interest  at  the  rate  of  six  per  cent 
per  annum  from  date  until  paid. 

"For  the  Gold  Glen  Mining,  M.  A  T.  Co„ 
"D.  C.  Miller,  President 

"E.  H.  Vaughan,  Secretary." 

Indorsed: 

"A.  S.  Dennis." 

"Assigned  to  Victor  H.  Thompson  as  col- 
lateral for  my  note,  $300.00,  bearing  Inter- 
est at  12  per  cent  per  annum  and  dated 
April  19th,  1904.  A.  S.  Dennis." 

"Without  recourse. 

"Victor  H.  Thompson. 
"Mary  Thompson." 


*For  other  cun  •••  same  topic  and  «wUon  NUMBER  is  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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On  April  19th  of  the  same  year,  Mr.  Den- 
nis borrowed  from.  Victor  H.  Thompson  $300, 
for  which  sum.  he  executed  to  the  said 
Thompson  a  promissory  note  of  that  date. 

[1]  1.  It  Is  contended  here,  on  behalf  of 
the  defendant  company,  that  the  note  Is  in- 
valid for  the  reasons:  (a)  That  those  sign- 
ing It  Tvere  without  authority  In  that  be- 
half; (b)  that  the  minutes  of  the  company, 
relied  upon  by  appellee  as  giving  authority 
for  the  execution  of  the  note,  were  not  suf- 
ficient; (c)  that  the  note,  on  its  face,  does 
not  purport  to  be  the  note  of  the  defendant, 
but  the  individual  note  of  Miller  and 
Vaughan,  its  president  and  secretary,  respec- 
tively. The  minutes  of  the  company,  so  far 
as  applicable  to  the  transaction,  read  as  fol- 
lows: 

"March  9th,  1904. 

"Special  meeting  of  the  directors  of  the 
G.  G.  M.,  M.  &  T.  Co.,  held  at  541  Equl. 
Bldg.,  Wed'y  March  9th,  '04.  12  noon.  Pres- 
ent: D.  C.  Miller,  President;  I.  M.  Jones, 
J.  F.  Howe,  R.  H.  Vaughan. 

"That  whereas  in  the  early  days  of  the 
company,  the  promoters,  A.  S.  Dennis,  J.  H. 
Stimson,  Wm.  Bucks,  and  later  R.  H. 
Vaughan,  In  order  to  carry  on  the  develop- 
ment of  the  property,  advanced  from  time  to 
time  as  a  loan  to  the  company,  various  sums 
of  money,  and  performed  certain  services  for 
which  only  part  payment  was  received  by 
them,  the  balance  being  still  unpaid,  leav- 
ing at  this  time  amounts  due  to  said  par- 
ties as  follows: 

"And  whereas  the  said  A.  S.  Dennis  is  now 
suing  in  the  courts  of  Denver  for  the  amount 
of  his  claim  and  Interest  to  date,  and  the 
said  J.  H.  Stimson  has  also  placed  his  claim 
In  the  hands  of  his  attorney  (M.  E.  Peters) 
for  suit, 

"It  is  proposed  that  these  claims  be  ac- 
knowledged and  met  by  the  Issuance  of  notes 
payable  to  the  respective  parties  in  one  year 
from  date,  without  Interest,  except  in  the 
case  of  A.  S.  Dennis,  who  positively  refuses 
to  settle  without  interest  at  the  rate  of  6 
per  cent,  per  annum,  which  is  hereby  con- 
ceded. 

"[Signed]    Sec.  I.  M.  Johns  [Jones], 

"Chairman. 

"Claims: 

A.  S.  Dennis $  690  00 

J.  H.  Stimson 310  50 

R.  H.  Vaughan 297  00 

Wm.  Bucks 171  25 

Total  $1,474  75 

"A  further  claim  for  $50  per  year  as  sal- 
ary as  secretary  for  the  past  seven  years 
was  then  put  In  by  R.  H.  Vaughan  and  dis- 
cussed, but  was  withdrawn  on  the  promise 
of  the  board  to  consider  the  matter  at  a 
further  meeting. 

"Motion  to  adjourn. 

"Attest:  R.    H.   Vaughan,   Sec'ty. 

"Approved  April  14th.  1904. 
"J.  F.  Howe.  Treas. 
"B.  H.  Vaughan." 


It  Is  apparent  that  these  minutes  are  not 
a  model,  and  it  is  urged  that  the  record  no- 
where shows  that  a  resolution  was  put  or 
carried  whereby  the  same  were  adopted.  By 
way  of  preface,  let  it  be  borne  in  mind  that 
the  plaintiff  was  a  bona  fide  holder  for 
value  before  maturity  of  the  promissory 
note,  which  she  had  acquired  in  the  regular 
course  of  business. 

As  Daniels,  in  his  work  on  Negotiable  In- 
struments (5th  Ed.)  at  section  381,  well  aays: 
"In  the  United  States  cases  go  to  great  length 
In  upholding  the  validity  of  corporate  nego- 
tiable Instruments."  In  support  of  this  state- 
ment, we  quote  brlefiy  from  and  cite  the  fol- 
lowing authorities:  "Where  the  directors 
were  present  and  consented  to  the  execution 
of  the  contract,  that  Is  sufficient"  Cook  on 
Corporations  (5th  Ed.)  {  714.  "A  contract 
may  be  entered  into  by  a  corporation  with- 
out formal  vote  or  written  entry  thereof  by 
its  directors,  where  they  are  all  present  and 
assent  thereto."  Ind.  B.  A.  Co.  v.  Robin- 
eon,  29  Ind.  App.  59,  63  N.  E.  T97;  Merc. 
Nat.  Bank  v.  Citizens'  Gas  Co.,  159  Mass. 
505,  34  N.  E.  1083,  38  Am.  St  Rep.  453.  In 
Mining  Co.  v.  Bank,  10  Colo.  App.  339,  50 
Pac.  1055,  it  Is  said:  "It  Is  elementary  that 
as  to  a  negotiable  promissory  note  the  le- 
gal presumption  is  that  a  valid  and  adequate 
consideration  was  given  for  it  •  •  • 
The  same  presumption  prevails  in  favor  of 
Its  lawful  execution  by  a  corporation  which 
has  power  to  Issue  It" — citing  Baud.  Com- 
mercial Paper,  §  335.  In  the  case  of  West- 
ern Union  Tel.  Co.  v.  Eyser,  2  Colo.  167,  168. 
It  Is  said:  "Acts  done  by  the  corporation, 
which  presuppose  the  existence  of  other  acts 
to  make  them  legally  operative,  are  presump- 
tive proofs  of  the  latter."  Jones  v.  Stod- 
dart,  8  Idaho,  210,  67  Pac.  650,  announces 
the  rule  in  this  language:  "It  Is  not  neces- 
sary for  one  who  claims  to  be  a  purchaser 
of  a  negotiable  note  to  show  a  formal  reso- 
lution of  the  board  of  directors  directing  the 
president  to  Indorse  the  note.  EJspecially  is 
this  true  if  It  be  disclosed  by  the  evidence 
that  the  indorsement  was  verbally  author- 
ized by  the  board,  and  that  the  indorsement 
was  for  the  benefit  of  the  company."  It 
cannot  be  contended,  under  the  uvidence  In 
this  case,  that  the  note  was  not  Issued  "for 
the  benefit  of  the  company,"  since  the  note 
was  given,  as  appears  from  the  minutes,  to 
settle  litigation  then  pending. 

[2]  One  of  the  defenses  set  up  in  the  an- 
swer Is  what  Is  known  as  the  "statute  of 
limitations."  Courts  are  not  swift  In  lend- 
ing their  aid  to  a  defense  of  this  sort,  and 
It  Is  manifest  that  if  the  defendant  should 
prevail  In  this  case,  it  would  promptly,  and 
could  now  successfully,  raise  the  statute  of 
limitations  as  a  defense  to  any  action  which 
might  be  brought  upon  behalf  of  Daniels  or 
his  estate,  on  account  of  any  claim  which  he 
was  urging  in  the  courts  at  the  time  the 
note  in  question  was  Issued,  and  for  the  set- 
tlement of  which  claims  the  note  here  sued 
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upon  was  glveo.  We  cite  the  further  addi- 
tional authorities  on  presumption  of  official 
character  and  authority:  Clark  &  Marshal 
on  Private  Corps.  |  682  (1901);  Cook  on 
Stockholders  (3d  Ed.)  725;  Daniels,  Negotia- 
ble Instmments,  |{  386-394;  Mining  Co.  v. 
Bank,  10  Colo.  App.  339,  50  Pae.  1055;  Jones 
on  Evidence  (2d  Ed.)  Si  65,  56. 

There  seems  to  be  a  growing  tendency  on 
the  part  of  the  courts  to  enlarge  the  pow- 
er and  authority  of  the  principal  officers  of 
forporatlons.  Respectable  authority  will  be 
found  to  support  the  contention  that  when 
the  corporation  has  power  to  do  an  act  (and 
there  Is  no  question  of  such  power  in  this 
case),  as  to  execute  a  negotiable  instrument, 
and  such  instrument  is  signed  by  the  princi- 
pal officers  of  the  company,  although  the 
right  of  the  officers  to  execute  the  same 
may  depend  upon  a  previous  direction  of  the 
board  of  directors,  the  party  taking  the 
same  in  the  usual  course  of  business,  for 
value,  before  maturity,  without  notice  of 
the  want  of  authority,  has  a  right  to  assume 
that  all  the  presumptive  conditions  have 
been  compiled  with.  Nat.  Bank  of  the  Re- 
public V.  Young,  41  N.  J.  Eq.  531,  7  AU.  488; 
Am.  Exc.  Natl.  Bank  v.  Oregon  Pot.  Co. 
(C.  C.)  66  Fed.  265;  2  Morawetz,  Prlv. 
Corp.  t  608  et  seq.;  Lloyd  &  Co.  v.  Matthews 
et  al.,  223  111.  477,  79  N.  H.  172,  7  L.  R.  A. 
(N.  S.)  376,  114  Am.  St.  Rep.  346.  This  in- 
teresting question  is  thoroughly  covered  in 
briefs  of  connsel,  and  footnotes,  to.  the  Lloyd 
Co.  Case,  appearing  In  7  L.  U.  A.  (N.  S.)  376, 
and  in  City  Electric  St  Ry.  Co.  v.  First 
Natl.  Exc.  Bank,  31  L.  R.  A.  535;  both  sides 
of  the  question  being  fairly  t>resented.  No 
decision  of  our  own  courts,  directly  in  point, 
on  this  question,  has  been  called  to  our  at- 
tention, and  we  have  discovered  none;  but 
it  appears  to  us  to  be  a  very  reasonable  and 
a  very  salutary  rule  to  hold  that  commer- 
cial paper,  when  thus  executed,  should  be 
at  least  prima  fade  evidence  of  authority, 
where,  as  In  this  case,  the  company  was  rep- 
resented in  conrt,  and,  so  far  as  appears, 
had  every  opportunity  to  disprove  the  au- 
thority of  its  officers  to  execute  the  note 
sued  upon,  had  the  facts  enabled  It  to  do  so. 

[3]  2.  Defendant  further  contends  that 
the  purported  minutes  of  the  company  offer- 
ed In  evidence  by  plaintiff,  and  set  forth 
above,  were  not  sufficiently  identified  to 
warrant  their  admission.  In  support  of  this 
contention,  authorities  are  cited  which  clear- 
ly sustain  counsel's  position,  had  the  min- 
utes been  offered  by  the  company  to  support 
its  case.  Where  the  minutes  of  a  corpora- 
tion are  offered  by  Its  adversary,  less  par- 
ticularity in  the  matter  of  their  Identifica- 
tion is  required.  The  minutes  offered  ap- 
peared In  a  book  which,  according  to  the 
evidence,  counsel  for  the  company,  during 
the  course  of  the  trial,  and  In  open  court, 
handed  to  counsel  for  plaintiff,  "as  the  min- 
utes of  defendant  company."  This  is  a  suffi- 
cient Identification  of  the  book,  surely.    To 


hold  otherwise  would  permit  and  invite  tri- 
fling with  the  court  The  minutes  were  ap- 
parently signed  by  the  chairman,  and  at- 
tested by  the  secretary,  and  later  signed  by 
the  treasurer  of  the  company.  The  plead- 
ings admit  that  Miller  was  the  president  and 
Vaughan  the  secretary  of  the  company.  This 
was  sufficient  to  warrant  their  Introduction, 
where,  as  in  this  case,  the  minutes  were  of- 
fered against  the  Interests  of  the  company. 

[4]  3.  It  is  urged  that  the  form  of  the 
note  and  the  manner  of  Its  signing  indi- 
cates that  the  signers,  in  their  individual 
capacity,  rather  than  the  company,  were 
the  makers  of  the  note,  and  therefore  the 
paper  was  not  the  obligation  of  the  compa- 
ny. Counsel  cites  but  one  case  to  support 
this  contention.  Bradlee  v.  Burton  Glass 
Co.,  16  Pick.  (Mass.)  347.  The  note  under 
consideration  in  the  Bradlee  Case  was  sub- 
stantially different  In  form  from  the  note 
sued  on  here.  In  that  case  the  words  "for 
the  company"  appear  in  the  body  of  the 
note,  and  Immediately  following  the  phrase 
"for  value  received,  we,  the  subscribers, 
jointly  and  severally  promise  to  pay,"  etc. 
Justice  Shaw's  conclusion  respecting  the 
note  before  him  in  the  Bradlee  Case  turned 
on  this  distinction.  Daniels,  Negotiable  In- 
struments (5th  Ed.)  S  401.  The  following 
authorities  support  the  view  we  take  tliat 
the  form  of  the  note  in  suit  makes  it  clear- 
ly the  obligation  of  the  defendant  compa- 
ny, in  so  far  as  the  matter  of  form  goes. 
Cook  on  Ck>rporationB  (5th  Ed.)  |  725,  and 
cases  cited  in  note;  Rice  t.  Gove,  22  Pick. 
(Mass.)  158,  33  Am.  Dec.  724;  Towers  v. 
Steven  Cattle  Co.,  83  Minn.  243,  86  N.  W. 
88;  Ind.  B.  A.  Co.  v.  Robinson,  2»  Ind. 
App.  59,  63  N.  E.  797;  Lewis  v.  Mutual  Life 
Ins.  Co.,  8  Colo.  App.  368,  46  Pac.  621. 
There  was  also  extrinsic  evidence  introduc- 
ed by  plaintiff  tending  to  prove  that  the  note 
was  in  fact  the  obligation  of  the  company, 
and  that  It  had  been  Issued  pursuant  to  a 
resolution  of  the  board.  A  witness  called 
on  behalf  of  plaintiff  testified  that  Miller, 
president  of  the  company,  delivered  the  note 
to  him  in  person  on  the  day  of  its  execution, 
which  was  the  day  the  minutes  bore  date, 
and  at  the  time  of  delivering  the  note  to  the 
witness  (who  was  the  attorney  for  A.  S. 
Dennis,  and  received  the  note  as  such)  Miller 
stated  to  him  that  the  note  had  been  issued 
pursuant  to  a  resolution  of  the  board. 

[S]  4.  It  is  urged  on  behalf  of  defendant 
that  plaintiff's  right  of  recovery  was  limit- 
ed to  her  Interest  in  the  collateral  note  sued 
upon,  or  to  $300.  This  contention  is  based 
upon  the  theory  that  the  company  had  set 
up  certain  facts  in  Its  answer,  which.  If 
established,  would  avoid  the  note,  had  the 
suit  been  brought  by  the  original  payee,  A. 
S.  Dennis.  It  cannot  be  disputed  that  a 
pledgee  on  a  promissory  note  may  properly 
bring  an  action  for  the  full  amount  thereof, 
no  matter  what  his  interest  In  that  note 
may  be.    Reed  v.  First  Nat  Bank,  23  CkHo. 
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380,  884,  48  Pac.  507.  The  maker  of  the 
note  may  properly,  In  Buch  action,  urge  any 
defense  against  the  note  which  would  be 
good  against  the  original  payee.  Under  is- 
sues thus  framed,  if  the  defense  set  up  by 
way  of  answer  were  sustained,  plaintiff's 
recovery  would  be  limited  to  his  interest  in 
the  pledge.  Chlcopee  Bank  v.  Chapin,  8 
Mete.  (Mass.)  40-44;  Stoddard  T.  KimbaU, 
6  Cush.  (Mass.)  409. 

[6]  But,  we  apprehend,  it  would  be  the 
duty  of  defendant,  if  he  desired  to  have  such 
defense  litigated  in  the  action  brought  by  the 
pledgee,  to  Implead  the  original  payee  and  at 
the  trial  go  forward  with  his  defensive  evi- 
dence. Defendant  in  this  case  having  done 
neither,  it  is  difficult  to  perceive  upon  what 
ground  it  can  complain  of  a  judgment  for 
the  full  amount  of  the  collateral  note,  where 
the  plaintifTs  proof  was  sufficient,  when  un- 
contradicted, to  sustain  the  same. 

[7]  8.  When  cross-examining  a  witness 
called  by  plaintiff,  defendant  offered  in  evi- 
dence the  $300  note,  for  the  purpose,  as  we 
understand  it,  of  proving  that  said  note  was 
not  indorsed  by  the  original  payee.  The 
collateral  note  taken  as  security  for  the 
$300  note  would  (as  defendant  contended), 
by  reason  of  the  failure  of  A.  S.  Dennis 
to  indorse  the  $300  note,  be  subject  to  equita- 
ble defenses.  It  was  urged  on  oral  argu- 
ment that  the  action  of  the  trial  court,  in 
excluding  the  $300  note  when  offered  by  de- 
fendant, clearly  Indicated  that  any  equita- 
ble defense  which  defendant  might  have  at- 
tempted to  make  against  the  collateral  note 
would  have  been  unavailing.  This  argu- 
ment Is  advanced  as  an  excuse  for  defend- 
ant's failure  to  offer  any  proof  whatever, 
after  plaintiff  had  rested.  The  $300  note 
was  properly  excluded.  The  testimony 
showed  that  said  note  was  in  the  possession 
of  plaintiff  at  the  trial,  not  canceled  or  ex- 
tinguished by  any  indorsements  of  payment 
or  otherwise,  and  that  it  was  unpaid.  This 
In  itself  made  out  a  prima  facie  case  of 
ownership.  Beed  v.  First  Nat.  Bank,  su- 
pra. There  was  also  additional  evidence 
showing  that  Mrs.  Dennis  was  the  owner  of 
the  note.  There  was  no  allegation  in  the 
complaint  that  it  had  been  assigned  by  in- 
dorsement Further,  plaintiff  admitted  in 
her  replication  to  the  amended  answer  that 
she  held  the  note  sued  upon  as  collateral  se- 
curity for  the  $300  note.  Hence  the  admis- 
sion of  the  $300  note  in  evidence  could  have 
proven  nothing  not  already  or  otherwise  es- 
tablished. Therefore  the  objection  made  by 
plaintiCTs  counsel  to  its  introduction,  viz., 
that  it  was  Immaterial,  was  properly  sus- 
tained, and  the  ruling  of  the  trial  court  in 
this  behalf  in  no  wise  justifies  the  assump- 
tion that  it  would  have  excluded  proper  evi- 
dence, Iiad  the  same  been  offered,  to  support 


the  defenses  set  up  In  tbe  answer  against 
the  collateral  note,  the  one  sued  upon. 

The  judgment  of  the  trial  court  wlU  l>e 
affirmed. 

Affirmed. 


(zi  Colo.  App.  tnt 
COLORADO  FUEL  &  IRON  CO.  T. 
GARDNER. 

(Court  of  Appeals  of  Colorado.     Feb.  13, 
1012.) 

1.  Appeal  akd  Erbob  (J  1078*)— BBiErs— Ek- 
BOBs  Not  Discussed. 

Assignments  of  error  not  discussed  in  ap- 
pellant's brief  will  not  be  noticed. 

[Ed.  Note, — For  other  cases,  see  Appeal  and  Er- 
ror, CentDig.  ||  4256-4261;  Dec.  Dig.  1 1078.»I 

2.  Masteb  and  Sebvant  (H  101,  102*)— In- 
juBiEs  TO  Sebvant— Appliances— Masteb's 
Duty. 

It  is  the  duty_  of  the  master  to  use  ordi- 
nary care  to  provide  the  servant  with  reason- 
ably safe  appliances,  and  to  exercise  ordinary 
care  to  maintain  them  in  proper  repair. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Die.  S§  135,  171,  174,  180-184, 
102;    Dec.  Dig.  Sf  101,  102.*] 

3.  Master  and  Servant  (J  185*)— Injuries 
TO  Servant— Apfliances-Mastbb'b  Duti 
—Delegation. 

The  master's  duty  to  provide  the  servant 
with  reasonably  safe  appliances,  and  to  exercise 
ordinary  care  to  maintain  them  in  proper  re- 
pair, cannot  be  delegated  to  a  fellow  servant  so 
as  to  relieve  the  master  from  liability. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  CentDig.  S|  385-421;  Dec.Dig.  {  185.*) 

4.  Master  and  Servant  (§  185*)— Injuries 
TO  Servant  — Fellow  Servants  —  Repre- 
sentative OF  Master. 

A  pit  foreman  in  defendant's  steel  works, 
to  whom  it  had  delegated  the  duty  to  see  to  the 
repairing  and  sharpening  of  tongs  that  were 
used  upon  a  crane  m  lifting  and  moving  ingots, 
was  not  a  fellow  servant  with  a  pitman  en- 
gaged in  moving  ingots,  but  was  a  representa- 
tive of  the  master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  385-421;  Dec  Dig.  f 
185.*] 

5.  Master  and  Servant  (§  208*)— Injuries 
to  Servant— Assumption  of  Risk — Simple 
Tool  ob  Appliances— Chain  and  Tonqs. 

A  pair  of  tongs  or  hooks  weighing  about 
100  pounds,  attached  to  a  steel  chain  on  a 
crane,  and  used  for  lifting  and  moving  ingots  in 
a  steel  foundry,  which  had  to  be  kept  sharp 
for  such  use,  and  the  repair  of  which  was  dele- 
gated to  defendant's  pit  foreman  and  required 
the  services  of  a  blacksmith,  was  not  a  simple 
tool  or  appliance;  and  hence  the  servant  did 
not  assume  the  risk  of  a  defect  therein. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  t  551;  Dec.  Dig.  {  20a*] 

6.  Masteb  and  Servant  ({  217*)— Injuries 
to  Servant— Assumption  of  Risk — ^Tools 
AND  Machinery— Inspection. 

A  servant  in  a  steel  foundry  using  a  pair 
of  heavy  tongs,  the  repair  of  whiclt  the  master 
had  expressly  delegated  to  a  foreman  or  vice 
principal,  had  no  duty  to  Inspect  and  to  ascer- 
tain the  condition  of  the  tongs  before  using 
them. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $  581;    Dec.  Dig.  {  217.*) 
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7.  Masteb  AND  Servant  (§  286»)— Injubies 
TO  SEftvANT— Questions  fob  Jubt— Knowl- 
KDOE  of  Defects. 

On  evidence  in  an  action  by  the  represent- 
ative of  a  servant  killed  in  defendant's  found- 
ry while  using  a  chain  and  tongs  in  moving 
steel  ingots,  held,  that  the  question  whether  the 
defendant  knew  or  could  by  reasonable  care  have 
ascertained  the  defective  condition  of  the  tongs 
prior  to  the  accident  was  for  the  jury. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent.  l>ig.  i  1030;   Dec.  Dig.  S  286. •] 

8.  Neoliokhcb  (I  136*)— Questions  fob 
Jury. 

Negligence  and  contributory  negligence  are 
general^-  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  1$  277-353;   Dec.  Dig.  «  136.*] 

9.  Masteb  and  Sebvant  (|  289* )— Injubies 
TO  Servant-Actions— Questions  fob  Jubt 
— Contributort  Neglioence. 

On  evidence  in  an  action  for  damages  by 
the  representative  of  a  servant  killed  in  de- 
fendant's steel  foundry,  held,  that  the  question 
of  decedent's  contributory  negligence  in  hav- 
ing the  end  of  a  long  pole  against  his  stomach 
while  using  it  to  push  a  heavy  ingot  suspended 
by  a  chain  and  tongs  was  for  the  jary. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S$  108tt-1132;  Dec.  Dig,  i 
28a»] 

Appeal  from  District  Court,  Pueblo  Coun- 
ty;  C.  S.  Essex,  Judge. 

Action  by  Mary  Gardner  against  the  Col- 
orado Fuel  &  Iron  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Devlne,  Dubbs  &  Preston,  D.  C.  Beaman, 
Fred  Herrlngton,  and  Cass  Herrlngton,  for 
appellant    M.  J.  Galllgan,  for  appellee. 

HURIiBUT,  J.  Action  for  damages  by  ap- 
pellee (plaintiff  below)  against  appellant  (de- 
fendant below)  for  the  death  of  plaintiff's 
husband  while  In  the  employ  of  appellant. 

The  evidence  tends  to  show  that  plaintiff's 
busband,  Thomas  Mulligan,  in  April,  1894, 
at  Pueblo,  Colo.,  was  in  the  employ  of  de- 
fendant '  at  its  steel .  works  In  the  converter 
department;  and  while  so  employed  as  a 
pitman  with  others  in  raising  and  removing 
large  steel  ingots  from  one  of  the  furnaces, 
preparatoi7  to  loading  the  same  on  cars, 
received  fatal  Injuries,  from  which  he  died 
the  next  day.  There  was  a  large  hydraulic 
crane  wUch  was  operated  by  a  young  boy, 
who  was  located  during  his  employment  on 
a  platform  somewhat  raised  above  the  gen- 
eral floor  of  the  building.  To  this  crane  was 
afSxed  a  steel  chain,  to  which  was  attached 
a  pair  of  tongs  or  hooks  similar  in  appear- 
ance to  ice  books,  but  weighing  about  lOU 
pounds.  It  appears  that  some  4  or  5  in- 
gots, weighing  about  3,000  pounds  each,  were 
moulded  from  the  furnace  at  what  is  known 
as  one  "heating,"  and,  as  they  became  suffi- 
ciently cooled,  these  tongs  were  thrown  over 
the  ingot  desired  by  a  pitman,  immediately 
after  which  the  machinery  was  set  in  mo- 


tion, the  ingot  raised  up  above  the  moulds, 
and  then  moved  laterally  to  the  point  where 
they  were  deposited.  The  tongs  were  not 
pointed  like  Ice  books,  but  the  extremities 
of  the  two  arms  of  the  tongs  were  square 
across.  It  appears  that  it  was  necessary 
that  the  edges  of  the  tongs  should  be  kept 
sharp,  for  the  reason  that,  when  the  crane 
raised  the  ingot,  the  weight  increasing  on 
the  tongs  bad  a  tendency  to  cause  the  edges 
to  imbed  themselves  somewhat  in  the  ingot 
as  it  was  raised  from  the  mould.  On  the 
day  of  the  accident  Mulligan,  plaintiff's  bus- 
band,  bad  placed  the  tongs  upon  the  ingot  in 
question,  which  act  was  termed  "dogging  the 
ingot,"  immediately  following  which  the  in- 
got was  raised  by  the  crane,  but  not  Iiigb 
enough  to  prevent  the  bottom  from  striking 
the  mould.  Just  at  this  time  it  seems  that 
Mulligan  bad  a  long  pole,  to  the  ends  of 
which  were  affixed  iron  books.  One  end 
of  the  pole  be  placed  against  the  ingot  and 
the  other  again.st  bis  stomacli,  and  in  this 
position  was  endeavoring  to  push  the  ingot 
away  from  the  mould  as  the  crane  was  trav- 
eling from  the  furnace  to  the  place  where 
the  ingots  were  deposited.  While  so  engag- 
ed the  'oagot  slipped  from  the  tongs,  and  in 
falling  struck  tbe  pole  violently,  driving  the 
end  against  the  stomach  of  Mulligan,  there- 
by causing  the  injuries  of  which  be  died. 

The  whole  case,  as  to  facts,  seems  predi- 
cated upon  tbe  condition  and  use  of  the 
tongs.  It  is  alleged  in  the  pleadings  and 
contended  by  plaintiff  that  the  proximate 
cause  of  Mulligan's  Injury  was  tbe  dull  con- 
dition of  tbe  tongs,  which  permitted  tbe  in- 
got to  slip  from  them.  The  great  weight  of 
testimony,  including  that  of  several  men  in 
the  employ  of  defendant  and  who  were  pres- 
ent at  the  time  and  saw  the  accident,  tended 
to  establish  an  unsafe  and  dull  condition  of 
tbe  tongs  at  the  time  of  tbe  accident,  and 
this,  as  contended  for  by  plaintiff,  consti- 
tuted tbe  negligence  of  the  defendant.  The 
record,  as  well  as  the  briefs  in  this  case,  is. 
very  voluminous,  there  being  87  assignments 
of  error,  a  great  proportion  of  which  we  ap- 
prehend were  assigned  through  an  over- 
abundance of  caution  on  tbe  part  of  counseL 
This  case  has  been  before  tbe  former  Court 
of  Appeals,  from  which  it  was  remanded' 
for  a  new  trial.  Mulligan  v.  C.  F.  &  I.  Co., 
20  Colo.  App.  198,  77  Pac.  977. 

Thirty-eight  separate  instructions  were  re- 
quested by  defendant,  three  of  which,  Nos. 

I,  27,  and  28,  were  given  as  requested.  Six,. 
Nos.  4,  7,  20,  23,  26,  and  29,  were  modified 
and  given.  Eleven,  Nos.  2,  3,  8,  14,  15,  21. 
25.  30,  33,  35,  and  37,  were  refused,  but  their 
subject-matter  was  substantially  included  in 
instructions  Nos.  3,  14,  and  16,  given  by  the 
court. 

[1]  Of  the  remaining  eighteen,  5,  6,  9,  10, 

II.  12,  13,  16,  17,  18,  19,  22,  24,  31,  32,  34,  36, 
and  38,  Nos.  9,  10,  11,  12,  17.  24,  34,  and  38 
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are  not  discussed  by  appellant  In  its  brief; 
hence  require  no  notice  liere. 

A  great  proportion  of  the  instructions  re- 
fused were  quite  short,  being  to  some  extent 
mere  repetition  of  the  subject-matter,  dif- 
fering only  in  phraseology,  not  In  substance, 
and  we  think  militated  against  the  law  as 
established  by  our  Supreme  Court,  or  were 
not  applicable  to  the  facts  disclosed  by  the 
evidence.  The  Instructions  given,  taken  as 
a  whole,  are  noticeably  fair  and  impartial. 
If  the  scales  of  fairness  be  questioned,  the 
balance  would  swing  in  defendant's  favor, 
as  a  nnmber  of  Instructions  given  appear  to 
be  more  favorable  to  It  than  the  testimony 
warrants.  We  do  not  think  it  necessary  to 
take  up  the  discussion  of  the  court's  action 
on  each  instruction,  as  it  would  unnecessa- 
rily prolong  this  opinion  without  any  corre- 
sponding benefit  to  the  litigants  or  the  pro- 
fession. We  have  scrutinized  each  instruc- 
tion given,  refused,  or  modified,  and  such 
scrutiny  has  failed  to  create  any  substantial 
doubt  as  to  the  correctness  of  the  rulings  of 
the  trial  court  in  settling  the  instructions, 
and  we  have  been  unable  to  discover  any  re- 
versible error  in  such  rulings. 

Appellant  contends  that  its  full  duty  was 
performed  when  it  furnished  the  tongs  suit- 
able for  the  work  required  and  a  black- 
smith nearby  ready  to  sharpen  them  when 
necessary;  that  the  tongs  were  a  simple 
tool,  the  condition  of  which,  as  to  being 
sharp  or  dull,  could  be  more  readily  observed 
and  known  by  the  servant  than  by-  the  mas- 
ter, hence  deceased  assumed  the  risk;  that 
deceased  was  a  fellow  servant  with  the  fore- 
man, Morlarlty,  hence  no  action  could  be 
maintained  against  defendant  under  such 
circumstances. 

[2,3]  The  decisions  of  the  Supreme  Court 
of  this  state  liave  established  the  rule  (what- 
ever rule  may  obtain  In  other  Jurisdictions) 
that  it  is  the  duty  of  the  master  to  use  or- 
dinary care  to  provide  the  servant  with  rea- 
sonably safe  appliances,  and  to  exercise  or- 
dinary care  to  maintain  them  in  proper  re- 
I>air,  which  duty  cannot  be  delegated  so  as 
to  exonerate  the  master  from  liability.  Wells 
V.  Coe,  »  Colo.  159,  11  Pac.  50 ;  N.  Y.  &  C. 
M.  S.  Cto.  V.  Rogers,  11  Colo.  6,  16  Pac.  719, 
7  Am.  St.  Rep.  198;  Grant  v.  Barney,  21 
Colo.  329,  40  Pac.  771;  D.  &  R.  G.  R.  Co.  T. 
Sipes,  26  Colo.  17,  55  Pac.  1093;  Colorado  M. 
&  E.  Co.  V.  Mitchell,  26  Colo.  284,  58  Pac. 
28;  Carleton  v.  Ryan,  29  Colo.  401,  68  Pac. 
279;  McKean  v.  C.  V.  &  I.  Co.,  18  Colo.  App. 
285,  71  Pac.  425;  Roche  v.  D.  *  R.  G.  R. 
Co.,  19  Colo.  App.  204,  73  Pac.  880. 

[41  And,  further,  that  those  to  whom  is 
delegated  the  duly  of  inspecting  the  appli- 
ances, and  seeing  that  they  are  kept  In  suit- 
able repair  for  the  purposes  required,  are 
not  regarded  as  fellow  servants  with  those 
employed  in  the  business  in  which  the  ap- 
pliances are  used;  such  persons  being  con- 
sidered as  representing  the  master.     Colo- 


rado M.  &  E.  Co.  T.  Mitchell,  supra;  D.  & 
R.  G.  R.  Co.  T.  Slpes,  supra. 

Thomas  Crowe  testified,  and  the  evidence 
shows  without  dispute,  that  at  the  time  of 
the  accident  he  was  in  the  employ  of  defend- 
ant; that  he  had  been  connected  with  the 
converter  department  for  nearly  13  years, 
and  was  superintendent  thereof;  that  Con 
Moriarity  was  the  pit  foreman,  and  that  ft 
was  the  duty  of  the  pit  foreman  to  attend  to 
the  repairing  of  the  tongs  that  were  used 
on  the  Ingots,  and  see  that  they  were  kept 
sharp  and  in  reasonably  safe  repair;  that, 
when  they  were  out  of  order,  it  was  his  duty 
to  have  them  taken  to  the  blacksmith  shop 
for  sharpening  or  repair;  that  it  was  also 
his  duty  to  determine  whether  or  not  the 
tongs  were  dull  or  out  of  repair  whether 
told  by  the  men  working  or  not;  tliat  the  liy- 
draulic  crane  and  appliances  were  practical- 
ly under  his  control  at  all  times,  and  he 
had  authority  to  stop  the  machinery  and 
examine  the  tongs  at  any  time  he  desired; 
and  that  it  was  his  duty  to  determine  wheth- 
er or  not  the  tongs  were  sharp.  Defendant's 
counsel  say  that  "appellant  had  made  it 
the  special  duty  of  the  pit  foreman  to  attend 
to  having  the  tongs  sharpened  when  they 
needed  it."  The  decisions  above  cited  are 
conclusive  against  appellant's  contention  on 
the  questions  decided. 

[51  In  the  light  of  the  evidence  disclosed 
by  the  record  we  are  unable  to  agree  that 
the  tongs  in  question  should  be  considered 
as  a  simple  tool,  so  as  to  bring  them  within 
the  rule  contended  for  by  defendant.  About 
all  the  cases  cited  by  defendant  to  sustain 
the  rule  refer  to  small  tools  easy  to  handle 
and  manipulate,  such  as  hammers,  chisels, 
ice  hooks,  etc.  Some  of  the  cases  refer  to 
parts  of  machinery,  such  as  knives,  drills, 
cutters,  and  other  small  parts  of  a  large  ma- 
chine which  can  be  Inserted  and  taken  out 
at  pleasure.  Here  we  have  a  huge  pair  of 
metal  tongs,  weighing  100  pounds,  which 
could  have  been  of  no  possible  use  or  l>en- 
efit  to  defendant  except  when  manipulated 
by  mechanical  power.  It  would  have  been 
quite  a  physical  task  for  an  ordinary  man  to 
even  move  or  lift  them  from  the  ground. 
As  a  general  rule,  while  attached  to  the 
crane  they  were  elevated  at  some  distance 
above  the  workmen,  and  it  could  not  be 
said  that  they  could  be  readily  seen  and  ob- 
served by  the  pitmen  and  the  condition  of 
their  points  ascertained.  The  only  time  tliat 
they  were  In  convenient  and  practical  dis- 
tance for  inspection  by  the  pitmen  handling 
them  was  when  they  were  lowered  by  the 
crane  for  the  purpose  of  placing  them  over 
the  ingot,  and  we  think  the  Jury  could  readi- 
ly credit  the  evidence  wMch  tended  to  show- 
that  it  was  diflScult  for  the  pitmen  to  ol>- 
serve  the  points  at  this  particular  time  ow- 
ing to  the  glare  and  heat  from  the  Ingots, 
and  their  common  intelligence  could  not 
have  been  greatly  taxed  in  order  to  appre- 
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date  the  stifling  beat  which  would  natural- 
ly radiate  from  three  thousand  pounds  of 
almost  molten  steel.  However,  as  to  the 
kind  of  tool  or  appliance  these  tongs  were, 
instruction  No.  14  given  by  the  court  left 
the  question  fairly  to  the  Jury  to  be  deter- 
mined by  them.  It  might  be  said  in  passing 
ttiat  the  rule  contended  for  by  counsel  is 
really  an  exception  to  the  general  rule  con- 
cerning the  assumption  of  risk  by  the  serv- 
ant; the  exception  being  clearly  slated  by 
Justice  Hayt  in  Burlington  &  Ck>lorado  R.  R. 
Co.  V.  Llehe,  17  Colo.  283,  29  Pac.  176,  as 
follows:  "There  are  some  exceptions  to  the 
rule  stated.  *  *  *  In  considering  the 
rules  above  stated,  due  regard  must,  of 
course,  be  had  to  the  limit  of  knowledge  of 
the  employ^  as  to  the  machinery  which  he 
is  called  upon  to  use  and  the  fact  that  he 
has  a  right  to  a  certain  extent  to  rely  up- 
on the  superior  knowledge  of  his  employer. 
•  •  •  Its  application  must  often  depend 
upon  the  kind  of  machinery  used,  whether 
intricate  or  simple  in  construction.  For  In- 
stance, a  gardener  could  not  be  held  guilty 
of  actionable  negligence  in  furnishing  a  de- 
fective hoe  or  shovel  to  his  employe.  It 
does  not  rest  with  the  servant  in  such  case 
to  say  that  the  knowledge  of  the  master  is 
superior  to  his  own  knowledge,  because  the 
knowledge  of  such  implements  may  well  be 
supposed  to  be  the  same  to  both."  It  would 
appear  that,  instead  of  being  a  simple  ordi- 
nary tool,  the  tongs  were  a  heavy  mechani- 
cal appliance  of  a  great  and  powerful  crane. 
They  could  not  be  sharpened  and  kept  In  re- 
pair by  the  pitmen  or  workmen,  but  required 
the  services  of  a  skilled  mechanic,  such  as  a 
blacksmith,  to  sharpen  and  keep  them  in  re- 
pair. Moreover,  it  is  noticeable  from  the 
evidence  that  the  defendant  itself  did  not 
consider  the  tongs  as  a  simple  ordinary  tool, 
for  it  is  undisputed  that  its  paid  servant 
was  charged  with  the  specific  duty  at  all 
times  of  keeping  the  tongs  sharp  and  In  good 
repair  and  securing  the  service  of  the  black- 
smith whenever  they  needed  sharpening.  In 
Flnnerty  v.  Burnham,  205  Pa.  305,  54  Atl. 
990,  the  appellant's  husband  was  employed 
as  a  laborer  by  defendant  in  Its  locomotive 
works,  and  was  injured  In  hoisting  a  heavy 
article  known  as  a  "taper  waist"  onto  a 
wagon.  The  work  was  done  with  a  crane 
to  which  was  attached  a  diain  which  had  a 
ring  in  the  middle  and  a  hook  at  each  end. 
The  chain  was  of  exceptional  size  and 
strength.  While  the  crane  was  engaged  in 
hoisting  the  taper  waist  the  chain  broke,  and 
the  taper  waist  fell  on  deceased  and  killed 
him.  It  was  claimed  in  this  case  that  the 
chain  was  a  portable  tool  kept  in  stock,  and 
could  be  seen  every  day  by  deceased,  by  rea- 
son of  which  defendant  was  not  liable.  The 
court  speaks  as  follows:  "But  we  do  not 
agree  with  defendants  that  they  were  re- 
lieved from  the  duty  to  furnish  and  main- 
tain a  reasonably  safe  chain  with  which  the 


employ^  was  to  perform  his  work,  nor  that 
the  employs  assumed  the  risk  of  tile  defects 
In  the  chain  which  his  Inspection  could  not 
discover.  •  •  »  While  not  attached,  yet 
In  the  operation  of  the  crane  it  (the  chain) 
was  necessarily  a  part  of  it  (the  crane),  and 
without  which  the  services  of  the  employes 
could  not  have  been  performed.  •  •  • 
It  was  not  a  common  tool  or  appliance  with 
which  every  person  of  ordinary  intelligence 
Is  presumed  to  be  conversant  In  such  case 
the  employer  has  a  right  to  rely  upon  his 
employe  to  detect  any  defects  and  to  pro- 
tect himself  against  them,  but  here  the  great 
weight  of  the  object  to  be  placed  upon  the 
wagon  required  a  chain  of  exceptional  size 
and  strength  exempt  from  structural  defects. 
Ab  the  evidence  disclosed,  it  required  an  in- 
spection by  a  person  having  technical  knowl- 
edge to  discover  the  insufUciency  of  or  de- 
fects In  the  chain." 

[6,7]  Appellant  also  contends  that  there 
was  no  evidence  that  the  tongs  were  dull 
when  applied  to  the  ingot,  and  that  appel- 
lant knew  nothing  of  their  condition  prior 
thereto,  and,  if  dull,  flie  law  conclusively 
presumed  Mulligan  to  have  known  it  There 
was  sufficient  evidence  to  go  to  the  Jury  up- 
on the  question  of  defendant's  knowledge. 
One  witness  after  another  testified  substan- 
tially that  the  tongs  were  dull  and  not  in 
proper  repair  at  the  time  of  the  accidoit. 
As  to  whether  or  not  the  evidence  showed 
that  appellant  knew  the  condition  of  the 
tongs  prior  to  the  accident,  we  do  not  think 
It  reaches  the  issue.  The  question  is.  Did 
the  defendant  know,  or  could  It  by  reasona- 
ble care  have  ascertained,  the  condition  of 
the  tongs  prior  to  the  accident?  In  the 
light  of  the  evidence  as  disclosed  by  the 
record  the  point  is  scarcely  debatable.  As 
above  shown,  the  defendant  had  a  man  pres- 
ent whose  specific  duty  was  to  see  to  it  tliat 
the  tongs  were  kept  in  repair  while  in  use. 
This  duty  contemplated  the  inspection  of 
the  tongs  at  frequent  intervals,  and  his  fail- 
ure to  make  reasonable  effort  to  obtain  this 
knowledge  was  evidence  of  negligence  on 
the  part  of  Moriarity,  who  was  vice  prin- 
cipal, consequently  negligence  of  the  defend- 
ant. It  was  not  the  duty  of  deceased  to 
inspect  and  to  ascertain  the  condition  of 
these  tongs  before  be  used  them.  Mulligait 
V.  C.  F.  &  I.  Co.,  20  Colo.  App.  198,  77  Pac. 
977;  Missouri,  etc.,  Ry.  Co.  v.  Quihlan,  77 
Kan.  126,  93  Pac.  632.  It  may  be  conceded 
that  If  the  tongs  were  dull  and  not  in  prop- 
er repair  while  deceased  was  using  them, 
and  it  was  apparent  and  must  necessarily 
have  been  observed. by  him  in  the  exercise 
of  ordinary  care,  then  no  liability  could  at- 
tach to  defendant,  -but  the  question  was  ex- 
clusively within  the  province  of  the  Jury, 
and  for  them  to  determine.  The  Jury  re- 
solved this  Issue  against  defendant 

Counsel  also  say  that  it  was  a  conclusive 
presumption  of  law  that  Mulligan  knew  the 
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condition  of  the  tongs  and  assumed  the  risk. 
This  position  Is  based  entirely  upon  the  the- 
ory that  the  tongs  were  .1  simple  tool,  and 
that  their  condition  at  all  times  while  being 
used  was  as  well  within  the  knowledge  of 
the  master  as  of  the  servant.  But  upon  this 
question  the  court,  as  herein  shown,  has  not 
adopted  counsel's  Interpretation  of  the  evi- 
dence. 

[I,  t]  Counsel  also  strenuously  contend  that 
Mulligan  was  guilty  of  contributory  negli- 
gence In  not  properly  affixing  the  tongs  to 
the  ingot,  and  In  having  the  end  of  the 
pole  against  his  stomach  while  the  opposite 
end  rested  on  the  ingot  at  the  time  it  fell. 
The  instructions  fairly  submitted  this  ques- 
tlon  to  the  jury,  and  we  see  no  reason  for 
questioning  the  verdict  on  this  point.  It  is 
well  settled  In  this  jurisdiction  that  ques- 
tions of  negligence  and  contrtbutory  negli- 
gence are  generally  for  the  consideration  of 
the  jury.  In  Colorado  Midland  Railway  Co. 
V.  O'Brien,  16  Colo.  219,  27  Pac.  701,  the 
following  excerpt  Is  supported  by  many  de- 
cisions In  our  own  Sui)reme  Court,  to  wit: 
"There  is  nothing  In  the  evidence  as  certl- 
fled  to  this  court  which  would  justify  the 
removal  of  the  case  from  the  operation  of 
the  general  rule  that  'questions  of  negligence 
as  well  as  of  contributory  negligence  are 
generally  within  the  province  of  the  jury, 
which  should  not  be  Invaded  by  the  courts 
except  In  the  clearest  of  cases.' " 

Not  being  convinced  of  any  reversible  er- 
ror appearing  on  the  record,  the  Judgment 
w^lll  be  affirmed. 

Judgment  affirmed. 


CITY  AND  COUNTY  OP  DENVER  v. 
MONROE. 

(Court  of  Appeals  of  Colorado.    Feb.  13,  1912.) 

1.  Tbial  (§  419*)  —  Motion  for  Nonsuit  — 
Wau'eb. 

Where  the  defendant  proceeded  with  the 
trial  in  a  personal  injury  case  after  denial  of 
a  nonsuit,  it  did  bo  at  the  risk  that  any  defects 
in  the  plaintilTg  proof  might  be  sui^lied  by 
Hubseciuent  evidence. 

I  Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  S  982 ;   Dec.  Dig.  t  419.*] 

2.  Appkal  and  Ebbos  (f  695*)— Record — StJF- 
FiciENCY— Maps  Used  in  Examination  of 

WlTNE-S.SES. 

Where  maps  used  in  the  examination  of 
witnesses  and  necessary  to  a  clear  understand- 
ing of  the  testimony  are  not  made  a  part  of  the 
record,  the  Court  of  Appeals  may  decline  to 
consider  testimony  in  the  case  for  any  purpose. 
fEd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {§  2911-2915;  Dec.  Dig.  § 
(»>5.*] 

:<.  Trial  (§  143*)— Directing  Verdict— Con- 
flictino  bvidesce. 

Where,  in  an  action  against  a  city  for  in- 
juries by  falling  into  a  sewer  excavation  at  a 
I>lace  where  the  board  walk  had  been  removed, 
the  evidence  was  conflicting  whether  the  danger 


was  indicated  by  red  lights  properly  placed,  the 
denial  of  a  motion  for  a  directed  verdict  was 
proper;  it  being  proper  for  the  court  to  direct 
a  verdict  only  when  the  facts  are  undisputed 
and  but  one  inference  can  be  drawn  from  them. 
[E!d.  Note,— For  other  cases,  see  Trial,  Cent. 
Dig,  H  342,  343 ;   Dec.  Dig.  {  143.*] 

4.  Trial  (§  260*)- Instructions— RefusaI/— 
Covered  by  Instructions  Given. 

Refusal  of  requested  instmctions  is  not  er- 
ror, where,  so  far  as  applicable,  they  are  fully 
covered  by  instructions  given. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §§  651-659 ;   Dec,  Dig.  §  260.*] 

5.  Trial  (§  244*)  —  Instruction- SmoLiNa 
Out  Witness. 

A  requested  instrtiction,  which  singled  out 
a  party  to  the  suit  from  the  other  witnesses  by 
stating  that  she  was  permitted  by  statute  to 
testify  in  her  own  l)ehalf,  but  that  in  consider- 
ing her  evidence  the  jury  should  bear  in  mind 
her  interest  in  the  result,  was  properly  re- 
fused. 

[EM.  Note.— For  other  cases,  see  Trial,  CenL 
Dig.  |§  577-581;    Dec.  Dig.  §  244.*] 

6.  Municipal  Corporations  (|  805*)— Tobtb 
—Actions— Personal  Injury- Falling  In- 
to Excavation  —  Contributory  Negli- 
gence. 

One  walking  on  a  city  sidewalk  at  night 
and  coming  to  a  sewer  excavation  of  which  she 
had  knowledge  was  bound  to  exercise  only  rea- 
sonable and  onlinary  care,  in  the  light  of  the 
knowledge  she  then  had,  to  determine  whether 
it  was  safe  for  her  to  attempt  to  cross. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S|  1677,  1083;  Dec. 
Dig.  §  80.5.*] 

7.  Municipal  Corporations  (5  819*)— Torts 
-Actions  —  Personal  Injuries  —  Suffi- 
ciency of  Evidence. 

In  an  action  against  a  city  for  personal 
injuries  by  falling  into  a  sewer  excavation  at 
night,  evidence  held  to  sustain  a  finding  of  neg- 
ligence on  the  part  of  the  defendant  and  of  free- 
dom from  contributory  negligence  on  the  part 
of  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §1  1739-1743;  Dec. 
Dig.  i  819.*] 

8.  Appeal  and  Error  (|  1005*)— Verdict. 

A  verdict  which  ha#  been  approved  by  the 
trial  court  will  be  set  aside  on  review  only 
in  case  of  palpable  wrong. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3860-3876,  3948-3954; 
Dec.  Dig.  !  1005.*] 

Appeal  from  District  Court,  City  and 
County  of  Denver;   Harry  C.  Blddle,  Judge. 

Action  by  Anna  M.  Monroe  against  the 
City  and  County  of  Denver.  Prom  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

H.  A.  Llndsley  and  F.  W.  Sanborn  (Mil- 
ton Smith  and  Chas.  Brock,  of  counsel),  for 
appellant.    F.  T.  Johnson,  for  appellee. 


SCOTT,  P.  J.  This  Is  an  appeal  from  the 
judgment  of  the  district  court  rendered 
against  the  appellant  and  in  favor  of  the 
appellee  on  account  of  personal  Injuries  al- 
leged to  have  been   received   by   the  latter 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec,  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indue* 
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from  falling  Into  an  excavation  for  a  storm 
sewer  then  being  constructed.  It  appears 
that  at  the  time  of  the  accident  appellant, 
through  its  contractor,  the  Commonwealth 
Construction  Company,  was  engaged  in  the 
construction  of  a  storm  sewer  along  West 
Thirty-Third  avenue,  and  near  the  center  of 
said  street  In  the  city  and  county  of  Den- 
ver. This  excavation  was  about  7  feet  in 
depth  and  from  2^  to  3  feet  in  width.  The 
accident  occurred  on  the  line  of  the  west 
sidewalk  on  Alcott  street  In  said  dty,  where 
said  street  Intersects  the  said  west  Thirty- 
Third  avenue.  It  Is  alleged  in  the  com- 
plaint: "That  on  or  about  September  25, 
1907,  the  defendant  caused  a  hole  or  trench 
about  two  feet  wide  and  seven  feet  deep 
to  be  dug  along  and  in  said  West  Thirty- 
Third  avenue  and  across  said  Alcott  street, 
and  piled  up  In  said  street  at  said  crossing 
large  amounts  of  dirt,  and  negligently  caus- 
ed the  crosswalk  on  the  easterly  side  of  said 
Alcott  street,  where  the  same  crosses  said 
West  Thirty-Third  avenue,  to  be  cut  through 
and  removed  from  over  and  above  said  hole 
and  trench,  so  that  on  said  date  above  men- 
tioned there  was  and  remained  a  hole  or  pit- 
fall at  or  near  the  point  where  the  sidewalk 
on  the  easterly  side  of  said  Alcott  street 
crosses  said  West  Thirty-Third  avenue,  by 
means  of  said  crosswalk.  And  on  the  date 
above  mentioned  the  defendant,  negligently 
and  carelessly,  failed  and  neglected  to  In- 
close said  hole  or  pitfall  with  any  fence,  or 
guard  of  any  kind  whatsoever,  and  negli- 
gently and  carelessly  failed  and  neglected 
to  put  up  or  provide  any  warning  or  signal 
at  or  near  said  hole  or  pitfall,  and  negli- 
gently and  carelessly  failed  and  neglected 
to  put  and  maintain  at  or  near  said  hole  or 
pitfall  any  red  light  or  lights,  or  other  warn- 
ing or  signal;  and  by  reason  of  said  neg- 
ligence and  carelessness  of  defendant,  as 
aforesaid,  said  street,  sidewalk,  and  cross- 
ing became  and  was  an  exceedingly  danger- 
ous place  for  persons  ordinarily  passing 
along  and  over  said  street,  sidewalk,  and 
crossing.  And  the  said  defendant  negligent- 
ly and  carelessly  allowed  said  street,  side- 
walk, and  crossing  to  remain  and  continue 
in  said  dangerous  condition  during  all  the 
times  herein  mentioned.  That  on  said  day 
and  date,  at  or  about  the  hour  of  7  o'clock 
In  the  evening,  while  said  street,  sidewalk, 
and  crossing  remained  and  was  in  said  dan- 
gerous condition  for  ordinary  travel  as 
aforesaid,  the  plaintUt,  while  passing  and 
walking  along  said  Alcott  street,  and  across 
said  West  Thirty-Third  avenue  at  the  usu- 
al crossing  place  thereon  for  pedestrians,  not 
knowing  or  having  any  means  of  knowing  of 
said  dangerous  condition  of  said  street,  side- 
walk, and  crossing,  and  while  in  the  exer- 
cise of  due  care,  fell  into  said  trench  or  pit- 
fall." That  by  reason  of  such  negligence 
the  plaintiff  suffered  the  injuries  complained 
of.    Negligence  upon  the  part  of  the  defend- 


ant Is  denied  and  contributory  negligence 
pleaded. 

The  errorsi  complained  of  are:  (1)  The  re- 
fusal of  the  court  to  grant  defendant's  mo- 
tion for  nonsulL  (2)  The  denial  of  defend- 
ant's motion  for  a  directed  verdict.  (3)  The 
refusal  of  the  court  to  give  certain  Instruc- 
tions requested  by  appellant 

[1]  It  will  be  sufficient  to  consider  the  lat- 
ter of  the  first  two  assignments  only,  and 
upon  all  the  evidence  In  the  case,  for  after 
the  court  had  overruled  the  defendant's  mo- 
tion for  nonsuit.  It  proceeded  with  the  trial, 
and  therefore  at  the  risk  that  the  defects  In 
the  plaintiff's  proof,  If  any,  be  afterwards 
supplied  either  by  evidence  on  the  part  of 
the  defendant,  or  that  permitted  on  the  part 
of  the  plaintiff.  Horn  v.  Reitler,  15  Colo. 
316,  25  Pac.  501. 

It]  A  consideration  of  the  record  shows 
that  upon  the  trial  two  maps,  one  offered  up- 
on the  part  of  the  plaintiff,  and  one  by  the 
defendant,  were  used  and  very  generally  so, 
in  the  examination  of  many  of  the  witness- 
es both  as  to  questions  and  answers,  and 
that  such  testimony  Is  so  related  to  such 
maps  as  to  make  Impossible  a  very  clear  un- 
derstanding of  the  testimony,  and  perhaps 
to  exclude  much  of  Its  meaning,  without 
reference  to  such  maps.  These  maps  are 
omitted  from  the  bill  of  exceptions  and  are 
not  made  a  part  of  the  record  In  the  ease. 
For  such  reason,  the  record  is  so  Incomplete 
as  to  justify  the  court  In  declining  to  con- 
sider the  testimony  In  the  case  for  any 
purpose.  "Where  much  of  the  evidence  In 
the  bill  of  exceptions  contains  references 
to  map  used  on  the  examination  of  witness- 
es to  illustrate  and  make  plain  their  evi- 
dence, and  to  locate  objects,  etc.,  and  the 
map  la  not  contained  in  the  bill  of  excep- 
tions, the  bill  of  exceptions  shcfws  affirma- 
tively that  It  does  not  contain  all  the  evi- 
dence, notwithstanding  the  recital  that  It 
does."  Coal  Co.  v.  Cuthbertson  (Ind;  AppO 
67  N.  E.  558.  This  doctrine  seems  to  be 
approved  in  the  case  of  CKHalre  v.  Burns,  26 
Colo.  190,  56  Pac;  1116. 

But  we  have  carefully  read  alt  the  evi- 
dence In  so  far  as  It  appears'  In  the  tran- 
script, and  from  this  we  think  It  fairly  ap- 
pears that,  at  the  time  of  the  accident,  the 
Commonwealth  Construction  Company,  act- 
lug  for  the  city,  was  engtaged  in  the  constrnc- 
tion  of  the  storm  sewer  referred^  to,  along 
West  Thirty-Third  avenue,  of  the  width  and 
depth  substantially  as  stated  in  the  com- 
plaint. The  work  was  proceeding  In  an 
easterly  direction.  Earlier,  on  the  day  of 
the  accident,  the  plaintiff  had  crossed  the  ex- 
cavation along  the  west  side  of  Alcott  street. 
At  the  time,  and  before  disturbed  by  the 
workmen,  there  had  beeu  a  board  walk  on 
each  side  of  Alcott  street  extending  a  part, 
If  not  all,  the  way  across  Thirty-Third  ave- 
nue. The  plaintiff,  in  the  afternoon  and  at 
about  4  o'clock,  returning  bf  her  home  from 
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the  dty,  had  crossed  Thirty-Third  avenue  on 
the  west  side  of  Alcott  street,  and  at  that 
time  saw  that  the  sewer  had  been  tunneled 
under  the  board  walk  on  that  side  of  the 
street,  at  least  this  walk  had  not  been  dis- 
turbed, and  she  walked  over  the  trench  on 
the  walk.  She  assumed  that  the  walk  on 
the  east  side  of  the  street  had  been  left  in 
place  as  it  had  been  on  the  west  side,  and 
over  which  she  had  passed  in  the  afternoon. 

[S]  The  plaintiff  testified  that  about  7 
o'clock  in  the  evening  when  she  approached 
the  sewer,  being  then  on  the  east  side  of 
the  street,  it  was  very  dark;  that  she  was 
proceeding  carefully;  that  there  was  no  bar 
to  her  approach  and  no  red  light  or  lights 
near  to  indicate  danger;  that  there  was  a 
shadow  at  the  time,  which  looked  to  her  like 
the  walk,  and  which  she  believed  was  the 
walk.  It  appears  that  on  both  sides  of  this 
walk  dirt  had  been  thrown  out  of  the  trench 
upon  the  street  making  an  embankment  of 
somewhat  irregular  height,  ranging  from 
three  to  four  feet.  The  plalntiCF  is  corrob- 
orated in  all  of  these  particulars  as  to  the 
conditions  by  the  witness  Hayes,  who  says 
that,  while  be  was  in  the  act  of  stepping  up- 
on what  he  believed  to  be  the  walk  at  this 
particular  point,  he  discovered  it  to  be  a 
shadow,  in  time  to  save  himself  by  jumping 
across  the  opening;  that  after  he  crossed 
the  trench  he  turned  around,  and  upon  look- 
ing into  the  excavation  he  found  the  plain- 
tiff, with  whom  he  was  not  acquainted,  lying 
in  the  bottom  of  the  trench  apparently  un- 
conscious, but  that  upon  calling  to  her  the 
second  time  she  spoke,  and  he  lifted  her  out 
and  afterwards  assisted  her  to  her  home. 
He  also,  as  does  the  plalutiCF,  testifies  that 
the  arc  light  located  at  that  comer  was  not 
burning.  He  further  says  that  the  excava- 
tion was  not  there  in  the  morning  of  that 
day  when  be  passed  over  the  walk.  He  says 
that  he  saw  two  red  lights,  one  behind  a 
tile  near  the  pile  of  dirt  and  about  the  center 
of  Alcott  street,  and  one  about  100  feet  fur- 
ther along  Thirty-Third  avenue;  that  when 
he  examined  the  place  next  morning  he 
found  the  planks  of  the  walk  had  been 
chopped  off  about  even  with  the  sides  of  the 
trench.  This  testimony  as  to  conditions  is 
quite  folly  corroborated  by  the  witnesses 
William  Pique  and  W.  E.  Pique,  his  son, 
who  seem  to  have  passed  along  this  place 
very  soon  after  the  plaintiff  was  taken  from 
the  ditch. 

Other  witnesses  testified  substantially  to 
the  same  state  of  facts  as  existing  a  few 
minutes  after  the  accident.  There  is  testi- 
mony conflicting  with  this,  by  witnesses  of- 
fered upon  the  part  of  the  defendant  below, 
principally  by  workmen  of  the  construction 
company  who  say  that  a  tripod  or  small 
derrick  was  placed  across  the  walk  at  the 
particular  point  where  the  plalnfiff  fell  at 
the  time  they  quit  work  about  4:30  o'clock 


in  the  afternoon,  and  also  by  the  watchman 
of  the  construction  company,  who  says  that 
he  placed  a  red  light  at  the  crossing,  on  the 
line  of  the  board  walk,  and  other  red  lights 
along  the  line  of  the  trench,-  at  about  6 
o'clock  in  the  evening.  He  is  corroborated 
In  this  by  witness  Stapleton,  who  says  that 
while  on  his  porch  he  sa#  this  man  place 
the  lights  substantially  as  testified  to  by 
him,  but  that  he  then  went  into  the  house 
and  did  not  come  out  again  for  about  an 
hour  after,  when  he  saw  a  crowd  at  the  place 
of  the  accident.  The  son  of  the  plaintiff 
and  a  witness  named  Ruth  Whittle  testified 
that  they  went  to  the  place  of  the  accident 
shortly  thereafter  to  look  for  plaintifTs 
comb,  and  while  there  they  secured  a  red 
light  from  near  the  center  of  Alcott  street 
and  one  from  some  distance  on  Thirty-Third 
avenue  and  placed  one  of  these  on  each  side 
of  the  trench  along  the  line  of  the  sidewalk 
to  prevent  further  accident 

This  testimony,  if  true,  may  account  for 
some  other  testimony  as  to  the  location  of 
the  lights.  Other  witnesses  give  testimony  as 
to  the  arc  light  Some  say  it  was  burning 
dimly,  and  others  that  it  was  flickering.  If 
we  are  correct  in  the  assumption  above,  as  to 
the  substance  of  the  testimony  in  this  case, 
it  is  quite  clear  that  there  was  such  a  dis- 
pute as  to  facts  concerning  the  conditions 
involved  that  the  court  was  fully  Justified 
in  submitting  the  case  to  the  Jury  for  deter- 
mination. 

Judge  Walling,  In  the  case  of  Colorado  & 
Southern  Ry.  Co.  v.  Lanter,  121  Pac.  137, 
decided  In  this  term  of  court,  said:  "The 
appellate  courts  of  this  state  have  been  fre- 
quently called  upon  to  define  the  basic  prin- 
ciples by  which  trial  courts  are  to  be  guided 
in  the  determination  of  motions  of  this  char- 
acter under  varying  conditions  of  fact 
Thus,  in  Nichols  t.  R.  R.  Co.,  44  Colo.  501, 
508,  98  Pac.  80S,  812,  the  Supreme  Court,  hy 
Mr.  Justice  Oabbert,  said:  'Cases  frequently 
arise  wherein  it  becomes  the  duty  of  the  trial 
court  to  determine  the  question  of  the  negli- 
gence of  the  plaintiff  as  a  matter  of  law,  but 
those  are  cases  where  the  testimony  will  al- 
low no  other  inference ;  and  hence  it  follows 
that  where  the  question  of  ne^^igence  de- 
pends on  a  state  of  facts  from  which  differ- 
ent minds  may  honestly  draw  different  con- 
clusions on  that  issue,  the  qtiestion  must  be 
submitted  to  the  Jury  for  determination. 
Colo.  Central  R.  R.  Co.  ▼.  Martin,  7  Colo. 
592  [4  Pac.  1118];  Lord  v.  Pueblo  S.  4  R. 
Co.,  12  Colo.  390  [21  Pac.  148];  Solly  v. 
Clayton.  12  Colo.  30  [20  Pac.  351];  D.  &  R. 
G.  Ry.  Co.  V.  Spencer,  27  Colo.  313  [61  Pac. 
6WI.  51  L.  R.  A.  121].'  " 

In  Tramway  Co.  v.  Wright.  47  Colo.  SOU. 
107  Pac.  1074,  the  court  used  this  language: 
"What  constitutes  negligence  and  reasonable 
care  is  a  question  for  the  court,  and  whether 
the  facts  relied  upon  to  show  whether  either 
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lias  been  proved  Is  for  the  Jury.,  In  the  de- 
jtermlaatlou  of  such  matters  all  disputed 
facta  are  to  be  decided  in  favor  of  tbe  plain- 
tiff, and  all  presumptions  and  inferences  fa- 
vorable to  blm,  which  the  evidence  warrants, 
must  be  accepted  as  true.  Nichols  v.  Chi- 
cago, etc.,  Co.,  44  Colo.  501,  98  Pac.  808. 
Therefore,  when  the  facts,  or  the  inferences 
to  be  drawn  therefrom,  are  In  any  substantial 
degree  doubtful,  or  fair-minded  men  might 
reach  different  conclusions  from  the  facts, 
the  only  proper  rule  is  to  submit  the  ques- 
tion to  tbe  jury  for  determination.  It  is 
only  where  the  facts  are  undisputed,  and 
but  one  Inference  can  be  drawn  from  them, 
that  It  becomes  tbe  duty  of  the  court  to  de- 
termine, as  a  matter  of  law,  whether  there 
was  such  lack  of  negligence  or  tbe  presence 
of  such  contributory  negligence  as  to  preclude 
any  recovery.  Bebrens  v.  K.  P.  Ry.  Co., 
5  Colo.  400;  Denver,  S.  P.  ft  P.  R.  Co.  v. 
Wilson,  12  Colo.  20,  27  [20  Pac.  340] ;  Lord 
V.  Pueblo  S.  &  K.  Co.,  12  Colo.  390  [21  Pac 
148];  Guldager  v.  Rockwell,  14  Colo.  409  [24 
Pac.  556];  Horn  v.  Reitler,  15  Colo.  316  [25 
Pac  501];  Union  C.  &  O.  Co.  v.  Sundberg, 
86  Colo.  8  [85  Pac  319]." 

Measured  by  the  rule  as  thus  stated  and 
upon  the  state  of  facts  as  thus  gathered 
from  the  record,  we  are  convinced  that  tbe 
court  did  not  err  in  refusing  to  direct  a  ver- 
dict for  the  defendant.  The  duty  of  tbe 
plaintiff,  as  well  as  the  defendant,  in  this 
case  appears  to  have  been  fully  covered  by 
the  Instructions  given  upon  the  trial,  and 
the  disputed  questions  of  fact  to  be  deter- 
mined thereunder  brings  this  case,  in  our 
Judgment,  within  the  rule  heretofore  an- 
nounced. It  may  not  be  out  of  place  to  say 
ttiat  all  such  instructions  given  were  at  tbe 
request  of  defendant  and  are  as  favorable  to 
tbe  defendant  as  can  reasonably  be  asked. 

in  The  error  alleged  as  to  certain  instruc- 
tions requested  by  the  defendant  and  refus- 
ed by  the  court  is  not  well  taken,  for  the 
reason  that  it  very  clearly  appears  that  tbe 
substance  of  all  these.  In  so  far  as  they  ap- 
pear to  have  been  applicable  to  the  case, 
were  fully  covered  by  the  court  In  other  In- 
«tructions,  save  and  except  the  one  herein- 
after discussed. 

[t]  It  is  contended  that  the  court  should 
have  given  the  following  Instruction  request- 
ed by  the  defendant  and  which  was  refused: 
Ton  are  Instructed  that  in  Colorado  the 
plaintiff  is  by  statute  permitted  to  testify 
In  her  own  behalf,  but  that  in  considering 
such  evidence  you  are  to  bear  in  mind  the 
fact  that  she  is  directly  Interested  la  the 
result  of  the  action."  We  do  not  think  this 
error  and  believe  the  practice  wherein  either 
party  to  the  suit  Is  thus  singled  out  from 
other  witnesses  is  one  not  to  be  commend- 
ed. The  usual  instruction  upon  this  subject 
was  given,  as  applied  to  all  witnesses,  and 
was  sufficient  Mr.  Justice  White,  in  the 
case  of  Tramway  Co.  v.  Cowan,  116  Pac. 


136,  enters  into  a  somewhat  foil  dlacnsslon 
of  this  subject,  and  says,  among  other  things: 
"The  practice  of  singling  out  witnesses  in 
an  instruction,  where  the  credibility  of  oth- 
ers testifying  in  tbe  case  may  .also  be  affect- 
ed by  their  interest,  has  frequently  been 
criticised  by  the  courts.  In  Phenlx  Insur- 
ance Co.  V.  La  Polnte,  118  lU.  384,  389,  8  N. 
K.  353,  354,  the  requested  instruction  that 
the  plaintiff,  La  Polnte,  and  the  mortgagee, 
Hartman,  are  both  interested  In  the  event 
of  the  suit,  and  that,  while  said  Interest 
does  not  render  them  Incompetent  as  wit- 
nesses, it  goes  to  their  credibility  as  such,' 
was  refused,  and  error  assigned  thereon. 
In  overruling  the  assignment.  It  is  said: 
The  Instruction  under  consideration,  if  giv- 
en, would  give  undue  prominence  to  facts 
alleged  as  operating  to  discredit  appellee's 
witnesses,  while  It  Ignored  corresponding 
causes  alleged  to  affect  the  credibility  of 
witnesses  for  appellant.' " 

[6]  Counsel  for  plaintiff  In  error  complain 
that  the  verdict  of  the  jury  is  contrary,  to 
the  weight  of  the  evidence,  and  in  violation 
of  instruction  No.  10.  This  instruction  is  as 
follows:  "The  court  Instructs  the  Jury  that 
tbe  plaintiff  confesses  that  she  knew  the 
excavation  had  been  made  along  West  Thir- 
ty-Third avenue  and  across  Alcott  street, 
and,  having  this  knowledge,  it  became  her 
duty,  before  attempting  to  cross  the  excava- 
tion, to  assure  herself  tliat  it  was  safe  to 
do  so,  and  to  make  such  investigation  and 
examination  as  was  necessary  for  this  pur- 
pose; and  if  from  the  evidence  you  find 
that  she  failed  so  to  assure  herself  by  mak- 
ing an  investigation  or  examination  of  the 
conditions,  she  was  guilty  of  contributory 
negligence,  and  in  that  event  your  verdict 
must  t>e  for  the  defendant."  This  was  but 
one  of  the  instructions  of  the  court.  There 
were  many  others,  and  the  Jury  were  prop- 
erly instructed  that  no  one  instruction  con- 
tained all  of  the  law  of  the  case,  and  that 
they  were  to  be  considered  together  and  as 
a  whole.  In  the  first  place,  it  would  seem 
that,  if  there  was  error  in  any  matter  re- 
lating to  this  instruction,  it  was  upon  the 
part  of  the  court  in  giving  it  to  the  Jury  as 
an  instruction.  The  Instruction  does  not 
fairly  state  the  law.  Hie  exercise  of  rea- 
sonable and  ordinary  care  upon  the  part  of 
the  plaintiff,  in  the  light  of  whatever  knowl- 
edge or  Information  she  may  have  bad  at 
the  time,  is  all  that  the  law  required.  She 
was  not  l)onnd  to  make  sure.  Such  a  rule 
would  relieve  the  city  from  any  duty  to  the 
traveling  public  whatsoever. 

Speaking  of  the  assignment  of  error  now 
being  discussed,  counsel  say:  "The  last  as- 
signment of  error  is  based  upon  the  fact 
that  the  verdict  is  clearly  and  palpably 
against  the  weight  of  the  evidence,  and  ap- 
Ve&TB  to  have  been  rendered  by  tbe  Jury 
under  the  influence  of  passion  and  preju- 
dice." 
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tr]  There  Is  nothing  In  the  record  either 
as  to  the  amount  which  the  jury  found  the 
plaintiff  to  be  entitled  to,  or  In  any  other 
respect,  upon  which  the  court  may  Justly 
say  that  the  verdict  was  rendered  by  the 
jury  under  the  influence  of  passion  or  prej- 
udice. Neither  do  we  find  any  Justliicatlon 
for  the  contention  that  the  verdict  is  clear- 
ly and  palpably  against  the  weight  of  the 
evidence. 

[(]  The  argument  of  counsel  upon  this 
question  seems  to  assume  that  an  appellate 
court  is  at  liberty  to  set  aside  the  verdict 
of  the  Jury  upon  the  ground  that  It  is  not 
sustained  by  the  weight  of  the  evidence, 
whenever  the  Judges  of  the  court  may  seem 
to  feel  that  in  their  view  the  testimony 
would  Justify  a  finding  contrary  to  that  of 
the  Jury.  Counsel  seem  to  forget  that  the 
Jury  is  a  constitutionally  recognized  body, 
with  powers  none  the  less  positive  in  char- 
acter because  they  are  limited  in  scope.  The 
Jury  Is  as  much  an  Integral  part  of  our  sys- 
tem of  Jurisprudence  as  are  the  courts.  It 
has  Its  separate  province,  duties,  and  prerog- 
atives. These  have  been  well  defined  and 
well  understood  since  the  adoption  of  the 
jury    system    first   in   England.     For  courts 


to  trespass  upon,  assume,  or  usurp  the  pre- 
rogatives of  the  Jury  is  to  that  extent  to 
invade  the  constitutional  guaranty  of  the 
right  of  trial  by  Jury.  When  courts  have 
assumed  for  any  reason  to  set  aside  ver- 
dicts of  Juries,  it  is  generally  upon  the  the- 
ory that  the  matters  Involved  are  to  be  again 
submitted  to  other  Juries.  Without  doubt, 
very  many  mistakes  and  errors  of  judgment 
have  occurred  upon  the  part  of  Juries.  But 
courts  are  not  guiltless  in  this  respect.  Per- 
haps counsel  in  this  case  sitting  as  Jurors 
may  well  have  reached  a  different  conclu- 
sion, but  that  would  have  been  in  the  ex- 
ercise of  their  judgment  as  jurors.  But 
courts  may  not  lightly  set  aside  the  united 
Judgment  of  men  constituting  a  Jury,  and 
are  justified  in  doing  so  only  in  case  of 
palpable  wrong.  Besides,  the  trial  Judge,  as 
in  this  case,  Is  assumed  to  have  heard  the 
testimony  and  to  have  observed  the  demean- 
or of  the  witnesses.  Evidently  here,  he  did 
not  regard  the  finding  as  being  so  in  con- 
flict with  his  instructions  as  to  Justify  the 
invalidation  of  the  verdict  Respect  at  least 
is  due  to  his  Judgment  in  that  particular. 
Judgment  affirmed.  All  the  Judges  con- 
curring. 
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17  Cal.  App.  741 

PEOPLE  T.  PIEHRO.     (Cr.  197.) 

(District  Court  of  Appeal,  Second  District, 
California.  Dec.  29,  1911.  Rehearing  De- 
nied by  Supreme  Court  Feb.  26,  1912.) 

1.  Infants  (|  20*) —Delinqdents  — Crim- 
inal Prosecution. 

Under  the  Juvenile  Court  Act  (St.  1909, 
p.  213)  I  1,  which  defines  a  dependent  child 
as  one  vno  commits  any  of  different  acts  enu- 
merated, and  section  26  of  the  act,  which  pro- 
vides that,  "where  a  child  shall  be  dependent 
or  delinquent"  under  the  terms  of  the  act,  any 

f>er8on  contributing  to  the  dependency  or  de- 
inquency  of  such  child  shall  be  guilty  of  a 
misdemeanor,  a  person  cannot  be  convicted  of 
the  offense  denounced  without  a  showing  that 
the  child  in  question  was  a  delinquent. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Dec.  Dig.  {  20.*] 

2.  Infants  (§  20*)  —  Contbibutino  to  Db- 
linqubnct— infokmation. 

Pen.  Code,  §  952,  provides  that  an  indict- 
ment or  information  must  be  direct  and  cer- 
tain "as  it  regards  *  •  •  the  particular 
circumstances  of  the  offense  charged,  when 
they  are  necessary  to  constitute  a  complete 
offense."  The  JuvenUe  Coutt  Act  (St.  1909, 
p.  213)  i  1,  defines  a  dependent  child  as  one 
who  commits  any  of  enumerated  acts;  and 
section  26  provides  for  the  punishment  as  a 
misdemeanor  of  the  act  of  contributing  to 
the  delinquency  of  a  delin^nent  child.  Held, 
that  an  information  charging  a  person  with 
contributing  to  the  delinquency  of  a  delin- 
quent child,  which  merely  alleges  that  a  cer- 
tain person  was  a  minor  female  child  under 
the  age  of  18  years,  "and  was  then  and  there 
a  dependent  child,  within  the  meaning"  of  the 
act  concerning  dependent  and  delinquent  mi- 
nor children,"  and  does  not  allege  that  the 
child  had  been  adjudged  a  delinquent,  is  insuf- 
ficient, as  not  showing  the  particular  acts 
committed  wliich  made  the  child  a  delinquent. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Dec  Dig.  I  20.*] 

3.  Infants  (|  20*)- Contbibutiho  to  Db- 
linquency— infobmation. 

The  information  is  not  rendered  sufficient 
by  an  allegation  that  the  accused  committed 
acts  of  a  lewd  and  lascivious  nature  with  the 
child,  as  she  may  have  been  an  unwilling  and 
unresponsive  victim  in  the  hands  of  the  de- 
fendant, and  her  moral  perception  or  character 
may  not  have  been  injuriously  affected  by  the 
defendant's  conduct. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Dec.  Dig.  {  20.*] 

Appeal  from  Superior  Court,  San  Diego 
County;  W.  B.  Gny,  Judge. 

Frank  Plerro  was  convicted  of  contribut- 
ing to  the  dependency  of  a  minor,  and  ap- 
Reversed. 


L.  E.  Dadmun,  for  appellant.  U.  S.  Webb, 
Atty.  Gen.,  and  George  Beebe,  Deputy  Atty. 
Gen.,  for  tbe  People.  H.  S.  Utley  and  D.  J. 
Utt,  amid  curiae. 

JAMES,  J.  Defendant  was  prosecuted 
under  the  provisions  of  tbe  juvenile  court 
law  of  1909  (St  1900,  p.  213)  for  Iiaving  com- 
mitted acts  of  a  lewd  and  lascivious  char- 
acter with  an  alleged  dependent  child  named 
Vallta  Rhlnehart.  Otherwise  expressed,  the 
ofTeDse  of  contributing  to  the  dependency 
of  a  minor  under  the  age  of  18  years  was 


tbe  crime  Intended  to  be- charged  by  the  in- 
formation. The  appeal  is  talcen  from  a  judg- 
ment of  Imprisonment,  and  from  an  order 
made  by  the  trial  court  denying  defendant's 
motion  for  a  new  trial. 

[1]  Tlie  act  of  the  Legislature  referred  to 
defines  a  dependent  child  to  be  one  who  is 
found  committing,  or  who  engages  in  tbe 
performance  of,  a  variety  of  acts,  all  of 
which  are  specified  In  some  15  su-bdivisions 
of  the  first  section  of  the  law.  A  child  of 
the  character  therein  described,  or  who  does 
any  of  tlie  different  acts  enumerated  in  ei- 
ther or  any  of  such  subdivisions,  is  declar- 
ed to  b€  dependent  By  section  26  of  the 
act,  it  is  then  provided  that  "in  all  cases 
where  any  child  shall  be  dependent  or  de- 
linquent under  the  terms  of  this  act,  the 
parent  or  parents,  legal  guardian  or  person 
having  custody  of  such  child,  or  any  other 
person  who  shall,  by  any  act  or  omission,  en- 
courage, cause  or  contribute  to  the  depend- 
ency or  delinquency  of  such  cliild  shall  be 
guilty  of  a  misdemeanor."  Under  the  terms 
of  the  statute,  then,  It  is  essential  that,  be- 
fore a  person  can  be  convicted  of  contribut- 
ing to  the  dependency  of  a  child,  the  fact 
that  such  child  has  become  a  dependent 
must  be  alleged  and  proved.  The  condition 
of  the  child  as  having  become  Impressed 
with  the  character  of  a  dependent  Is  an  in- 
dispensable prerequisite  to  the  maintenance 
of  a  charge  llli;e  the  one  made  against  the 
defendant  In  this  case. 

[2]  The  district  attorney  appreciated  this 
requirement  of  the  law,  and  alleged  in  bis 
information  "that,  on  or  about  the  31st  day 
of  November,  1910,  at  and  In  the  county  of 
San  Diego,  one  Valita  Rhlnehart  was  a  mi- 
nor female  child  under  the  age  of  18  years, 
and  was  then  and  there  a  dependent  child, 
witbin  the  meaning  of  that  certain  act  of 
tbe  liCglslature  of  said  state  entitled  'An 
act  concerning  dependent  and  delinquent  mi- 
nor children;  providing  for  their  care,  cus- 
tody and  maintenance;'  approved  March  8, 
1909."  Allegations  then  followed  In  which 
were  enumerated  the  various  acts  alleged  to 
have  been  committed  by  defendant  with  and 
in  the  presence  of  tbe  cliild.  Tbe  defend- 
ant by  demurrer,  objected  to  tlie  sufficiency 
of  this  information,  on  tbe  ground  tliat  the 
particular  acts  or  conduct  chargeable  against 
Vallta  Rhlnehart  by  reason  of  which  the 
cbUd  became  a  delinquent,  were  not  set  out 
In  the  Information,  and  that  therefore  de- 
fendant was  not  informed  of  tbe  particulars 
of  tbe  charge  be  was  called  upon  to  meet 
In  our  opinion,  there  was  merit  in  this  ob- 
jection, and  the  demurrer  to  tbe  informa- 
tion should  have  been  sustained.  The  child, 
if  dependent  may  have  become  a  vagrant  or 
a  beggar;  she  may  have  become  Incorrigible 
or  destitute;  she  may  have  frequented  tbe 
company  of  criminals,  or  become  an  inmate 
of  a  bouse  of  prostitution,  or  deported  ber- 
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self  in  many  ofber  ways  by  which  the  char- 
acter of  a  dependent  child  may  have  become 
affixed  to  her,  within  the  meaning  of  the 
Juvenile  court  law.  Defendant  was  entitled 
to  have  the  information  show  the  particulars 
In  this  regard;  for  he  was  called  upon  to 
meet  the  Issue,  first,  as  to  whether  the  child 
had  in  fact  become  a  delinquent.  If  she  had 
not,  the  charge  of  contributing  to  the  cause 
of  such  delinquency  of  the  child,  or  its  con- 
tinuance, could  not  be  made  out  against  him. 
Merely  charging  that  the  child  was  a  delin- 
quent, within  the  meaning  of  the  Juvenile 
court  law,  as  the  district  attorney  did 
charge,  wben  the  statute  enumerates  many 
and  different  acts  by  reason  of  which  a 
child  may  become  a  delinquent,  cannot  be 
said  to  satisfy  the  requirement  of  section 
952,  Penal  Code,  which  provides  that  an  in- 
dictment or  Information  must  be  direct  and 
certain  as  It  regards,  "3.  The  particular  cir- 
cumstances of  the  offense  charged,  when 
they  are  necessary  to  constitute  a  complete 
offense."  People  v.  Martin,  52  Gal.  201. 
Had  the  child  against  whom  the  offense  is 
alleged  to  have  been  committed  been  adju- 
dicated to  be  a  dependent  child,  then  it 
would  have  been  sufficient  to  plead  such  ad- 
judication; but  when  no  adjudication  Is  re- 
lied upon  as  showing  a  legal  determination 
made  of  the  character  of  the  minor,  the 
facts  wblch  make  such  minor  a  dependent 
must  be  pleaded  in  the  Information. 

[3]  It  cannot  be  said  in  this  case  that,  by 
reason  of  the  commission  of  the  several  acts 
which  it  Is  alleged  the  defendant  committed 
with  and  toward  Vallta  Rhlnehart,  she  be- 
came a  dependent  child.  She  may  have 
been  an  unwilling  and  unresponsive  victim  In 
the  hands  of  defendant,  and  her  moral  per- 
ception or  character  may  not  in  such  case 
have  been  warped,  distorted,  or  affected  In- 
juriously by  the  conduct  of  defendant.  The 
lack,  therefore,  of  sufficient  allegation  as  to 
facts  showing  the  child  to  have  been  a  de- 
pendent is  not  remedied  or  supplied  in  the 
later  statements  contained  In  the  informa- 
tion of  acts  and  things  which  defendant  is 
alleged  to  have  done.  We  are  cited  to  two 
decisions  by  respondent  as  authority  In  op- 
position to  defendant's  contention  that  the 
information  is  insufficient:  State  v.  Addcock, 
65  Mo.  500;  Gunyon  v.  State,  68  Ind.  79. 
These  cases,  to  our  minds,  are  not  in  point. 
They  each  deal  with  charges  of  aiding  or 
attempting  to  aid  prisoners  to  escape  from 
Jail,  and  It  was  there  held  that,  under  the 
statutes  th^i  being  considered,  it  was  not 
necessary  to  allege  facts  showing  the  partic- 
ular offense  which  such  prisoners  were 
charged  with  having  committed;  the  crime 
was  held  to  be  properly  charged  when  it 
was  alleged  that  the  prisoners.  In  One  case, 
had  been  lawfully  committed,  and,  in  the 
other,  that  such  prisoners  had  been  cliarged 


with  or  convicted  of  a  felony.  Under  the 
terms  of  the  statutes  of  Missouri  and  In- 
diana, It  very  plainly  appeared  that  the  mat- 
ter of  the  particular  felony  with  which  a 
prisoner  may  have  been  charged,  or  the 
facts  upon  which  It  was  founded,  were  whol- 
ly immaterial.  The  case  of  State  v.  Dunn, 
53  Or.  304,  99  Pac.  278,  Is  cited  also  as  an 
authority  to  the  same  point,  and  to  this  cita- 
tion must  be  made  the  same  answer  that  the 
Supreme  Court  of  Oregon  was  there  con- 
sidering and  applying  a  statute  wholly  dif- 
ferent in  those  essentials  which  are  material 
to  this  case.  The  act  construed  in  State  v. 
Dunn,  supra,  was  one  designed  for  the  pro- 
tection of  minors;  its  purpose  was  similar, 
if  not  Identical,  with  the  Jnvenile  court  law 
of  California,  but  Its  scope  was  greater.  By 
the  express  terms  of  the  Oregon  statute,  It 
was  made  an  offense  for  a  person  to  com- 
mit any  act  which  (quoting)  "manifestly 
tends  to  cause  any  child  to  become  a  delin- 
quent child."  Naturally  and  necessarily, 
where  It  Is  made  an  offense  for  a  person  to 
commit  any  act  of  the  kind  described  In  the 
sentence  quoted,  the  question  as  to  whether 
the  child  becomes  a  dependent  child  Is  Im- 
material. Under  the  California  statute,  the 
child  must  become  a  dependent  person  with- 
in some  of  the  specific  definitions  given  In 
the  statute  before  the  offender  who  contrib- 
utes to  cause  that  dependency  can  l>e  pros- 
ecuted. 

Numerous  other  errors  of  law  are  assigned 
by  appellant,  and  because  of  which  it  is 
claimed  a  reversal  of  the  Judgment  and  or- 
der should  follow.  The  question  that  has 
been  discussed  in  this  opinion  goes  to.  the 
foundation  of  the  case,  and  renders  it  un- 
necessary to  consider  any  of  the  additional 
points  made. 

The  Judgment  and  order  are  reversed. 

We  concur:   ALLEN,  P.  J.;   SHAW,  J. 


17  Cal.  App.  m 
MORRIS  V.  ALLEN  et  al.     (Civ.  878.) 

(District  Court  of  Appeal,  First  District,  Gal> 
ifomia.     Dec.  21,  1911.     Rehearing  De- 
nied Jan.  20,  1912.) 

1.  Replevin  (|  103*)— Judgmknt— Confobm- 

iTT  to  Pleadings. 

An  automobile  was  sold  to  two  buyers 
on  a  conditional  sale,  and  was  subsequently 
attached  by  a  creditor  of  one  of  them;  the 
purchase  price  being  still  partly  unpaid.  BeUj 
in  claim  and  delivery  by  the  seller  against  the 
attaching  creditor  and  the  officer,  that  defend- 
ants, not  having  paid  or  offered  to  pay  the 
balance  due  on  the  purchase  price,  and  having 
denied  plaintiff's  title  by  pleading  that  the  sale 
was  an  almolute  one,  were  not  entitled  to  have 
the  judgment  for  plaintiff  vest  them  with  the 
interest  of  the  buyer  before  levy  of  the  attach- 
ment. 

[Ed.  Note.— For   other  cases,  see  Replevin. 
Cent.  Dig.  f{  398-411;    Dec.  Dig.  $  103.*] 
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2.  Reputviw  (S  76*)— Judomknt— Daxaobs — 
Genebai,  and  Special  Dauaoes. 

Under  Code  Civ.  Proc.  j  667,  which  pro- 
rides  that  plaintiff  in  an  action  for  the  recov- 
ery of  pergonal  property  may  have  judgment 
for  the  poaaession  of  the  property,  or  for  its 
value,  if  delivery  cannot  be  had,  and  damages 
for  Its  detention,  the  value  of  the  property  and 
damages  for  its  detention  are  separate  and  in- 
dependent items,  and  the  damages  recoverable 
may  be  general  or  special,  or  both. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  {§  303,  304;   Dec.  Dig.  §  75.  *I 

3.  Replevin    (|  76.*)— Judgment— Mkabcbe 
OF  Damages. 

Plaintiff,  on  obtaining  judgment  in  an  ac- 
tion for  the  recovery  of  personal  property  af- 
firming his  right  of  possession,  is  entitled  to 
such  damages  as  will  compensate  him  for  the 
injury  sustained  by  the  wrongful  taking  and 
detention,  although  such  damages  must  -be  con- 
nected with  and  incident  to  the  possession  of 
the  property. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  f|  305,  306;    Dec.  Dig.  i  76.*] 

4.  Replevin    (J   78*)— Damages— DETENnoN 
— Depbeciation. 

Where  personal  property  sought  to  be  re- 
covered in  an  action  of  claim  and  delivery 
diminishes  In  value  while  it  is  Mrronefiilly  de- 
tained, the  depreciation  is  a  proper  element  of 
damages. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent.  Dig.  §§  307,  308;    Dec.  Dig.  §  78.*] 

5.  Damages    (|    5*)  —  "General    Damages" 
and   "Special  Damages." 

"General  damages"  are  those  which  nec- 
essarily result  from  the  act  complained  of; 
"special  damages"  are  those  that  are  the  nat- 
ural but  not  the  necessary  result  of  the  act. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  i  4;    Dec.  Dig.  |  6.* 

For  other  definitions,  see  Words  and  Phras- 
es. voL  4,  pp.  3059,  3060;  voL  8,  p.  7869; 
voL  7,  pp.  6572,  6573;    vol.  8,  p.  7802.] 

6.  Damages    (S    142*)— Pleading— Genxbal 
AND  Special  Damages. 

General  damages  necessarily  resulting 
from  the  act  complained  of  may  be  shown  in 
evidence  under  a  general  allegation  of  dam- 
ages, while  special  damages  not  the  necessary 
result  of  the  act  complained  of,  and  not  being 
implied  by  law,  must  be  particularly  pleaded 
and  proved. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  {  418;    Dec.  Dig.  i  142.*] 

7.  Replbvih    (J   lOT*)  —  Judgment  —  Cow- 

STBUOnON. 

In  an  action  of  claim  and  delivery,  a  judg- 
ment awarding  the  plaintiff  the  possession  of 
an  automobile,  or  $600,  the  value  thereof,  in 
case  delivery  conld  not  be  had,  and  $250  dam- 
ages for  detention,  is  to  be  construed  as  a 
judgment  that  plaintiff  shall  recover  $600  in 
case  a  delivery  cannot  be  had,  but,  in  case  a 
deliver  can  be  had,  shall  recover  only  $250  by 
■way  of  damages. 

[EM.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  H  424-428;    Dec.  Dig.  |  107.*] 

8.  Sai;bs    (I   469*)  — Conditional   Sales  — 
Patmbnt— Interest  or  Buyer. 

Where  title  to  the  thing  sold  is  by  the 
terms  of  the  contract  reserved  in  the  seller 
until  the  purchase  price  is  fully  paid,  no  title 
passes  to  the  buyer,  notwithstanding  delivery, 
until  there  has  been  a  full  performance  of  the 
condition  as  to  payment, 


Dig. 


[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
ig.  I  1357;    Dec.  Dig.  i  469.*] 


9.  Salbs    (I   468*)— Vaudrt— Repuonanct 
TO  Interest  Cbeated — "Alienate." 

Civ.  Code,  {  711,  declaring  that  conditions 
restraining  alienation;  when  repugnant  to  the 
interest  created,  are  void,  is  but  an  expression 
of  the  policy  of  the  law  decUrlng  conditions 
accompanying  the  absolute  transfer  of  prop- 
erty and  attempting  to  restrain  the  subsequent 
sale  or  alienation  thereof  to  be  void,  the  word 
"alienate"  signifying  a  transfer  of  property 
and  implying  the  right  by  title  to  do  so;  and 
hence  a  contract  of  conditional  sale  under 
which  the  buyer  acquired  no  title  or  interest, 
and  which  entitled  the  seller  to  immediate  pos- 
session of  the  property  if  it  was  taken  on  at- 
tachment, was  not  repugnant  to  the  interest 
created  or  a  restraint  on  alienation. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {  1836;   Dec.  Dig.  f  458.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  1,  pp.  302-^06;  vol  8,  p.  7571.] 

10.  Sales  (§  474*)— Buyer's  Intebbst  Un- 
DBB  Conditional  Sale— Attachment. 

A  buyer  under  a  contract  of  conditional 
sale,  by  which  the  title  remains  in  the  seller 
until  full  payment,  has  no  attachable  interest 
In  the  property  until  he  has  fully  complied  with 
the  condition  relating  to  payment  of  the  pur- 
chase price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  iJ  1301-1402;   Dec.  Dig.  i  474.*] 

Appeal  from  Superior  Court,  Alameda 
County;   Wm.  S.  Wells,  Judge. 

Action  by  R.  H.  Morris  against  W.  O. 
Allen  and  another.  Judgment  for  plaintiff, 
and  defendants  api)eal.    Affirmed. 

Olney,  Fringle  &  Mannon,  for  appellants. 
Walter  E.  Rode,  foi  respondent. 


LENNON,  P.  J.  Tbls  is  an  appeal  upon 
a  bill  of  exceptions  from  a  Judgment  in  an 
action  of  claim  and  delivery,  wherein  the 
plaintllf  was  awarded  poBsession  of  a  "Ford" 
automobile,  or  the  sum  of  $600,  the  value 
thereof,  in  the  event  that  a  delivery  could 
not  be  had,  and  damages  for  Its  detention  lu 
the  sum  of  $250.  The  pleadings  and  the  evi- 
dence in  the  case  show  the  undisputed  facts 
out  of  which  the  controversy  arose,  to  be 
that  Morris,  the  plaintiff,  was  on  September 
17, 1907,  the  owner  of  the  car  in  dispute,  and 
on  that  date,  by  a  contract  in  writing,  oiade 
a  conditional  sale  of  the  same  to  F.  J.  Zajac 
and  A.  Korwln  for  the  sum  of  $760.  Of  the 
purchase  price  $350  was  paid  in  cash,  and 
the  balance  was  agreed  to  be  paid  in  speci- 
fied installments.  It  was  further  provided 
in  the  contract  of  sale  that  the  vendees  would 
not  suffer  the  car  to  be  attached,  and  that 
if  It  was  attached  the  veoadee  would  Immedi- 
ately notify  the  vendor  of  that  fact  and  pro- 
cure a  release  of  the  attachment  and  deliver 
the  car  to  the  vendor.  Time  was  of  the  es- 
sence of  the  contract;  and  It  was  especially 
agreed  that  until  all  of  the  conditions  of  the 
contract  were  i)erformed  the  title  to  the  prop- 
erty should  remain  in  the  vendor,  and  that 
If  any  of  the  covenants  of  the  contract  were 
broken  by  the  vendees  the  contract,  at  the 
option    of .  the    vendor,    should    terminate, 
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wberenpon  tbe  vendor  would  be  permitted 
to  retake  the  car,  and  all  payments  made, 
and  all  payments  due  under  the  contract  were 
to  be  applied  and  considered  as  rent  On  Oc- 
tober 14,  1907,  wbUe  tbe  car  was  in  the  pos- 
session of  Zajac  and  Korwln,  and  stni  sub- 
ject to  the  terms  and  conditions  of  the  con- 
tract of  conditional  sale,  the  defendant  How- 
ard procured  a  writ  of  attachment  to  be  is- 
sued out  of  the  Justice  court,  in  an  action 
Instituted  against  ZaJac  alone,  and  tbe  de- 
fendant Allen,  as  constable,  and  by  virtue 
of  tbe  writ,  levied  upon  and  took  possession 
of  the  car.  Korwin's  interest  in  the  car  was 
never  attached  or  purchased  by  Howard.  Nei- 
ther Zajac  nor  Korwln  procured  a  release 
of  tbe  attachment,  and  the  balance  due  on 
the  purchase  price  not  having  t>een  paid  or 
offered  to  be  paid,  either  by  the  vendees  or 
tbe  defendants,  the  plaintiff  demanded  of  tbe 
defendants,  in  a  written,  verified  claim,  which 
set  out  his  title  and  the  source  thereof,  that 
they  deliver  the  car  to  him.  Compliance 
with  this  demand  was  refused,  and  on  March 
7,  1908,  plaintiff  brought  this  action. 

[1]  No  claim  was  made  upon  behalf  of  the 
defendants  that  they  had  paid,  or  even  offer- 
ed to  pay,  to  tbe  plaintiff  the  balance  of  the 
purchase  price  due  under  the  contract;  and 
as  their  answer  in  effect  repudiated  the 
rights  and  title  of  the  plaintiff  by  pleading 
that  ZaJac  was  the  owner  of  the  car  by  ab- 
solute purchase,  there  is  no  merit  in  the  con- 
tention that  the  judgment  of  the  lower  court 
should  liave  subrogated  them  to  whatever 
rights  the  vendees  tiad  In  tbe  car  prior  to 
the  levy  of  the  writ  of  attachment  Liver 
v.  MlUs,  155  Cal.  463,  101  Pac.  299. 

Tbe  plaintiff's  complaint  is  in  the  form 
nsually  employed  in  actions  of  claim  and  de- 
livery, and  general  damages  only,  in  the  sum 
of  $300,  for  the  wrongful  taking  and  deten- 
tion, are  pleaded  and  prayed  for. 

[2-4]  At  the  trial  it  was  established  with- 
out conflict  or  objection  that  at  the  date  of 
the  talcing  the  value  of  the  car  was  $600; 
but  over  the  objection  of  the  defendants  the 
plaintiff,  upon  the  Issue  of  general  damages, 
was  permitted  to  testify  that  during  the  one 
year  and  six  months  the  car  was  in  the  pos- 
session of  tbe  defendants  it  had  depreciated 
in  value  to  the  extent  of  $400.  The  defend- 
ants objected  to  this  testimony  solely  upon 
the  ground  that  it  was  immaterial;  and  it 
is  now  insisted  that  the  ruling  of  the  trial 
court  was  erroneous  because,  as  it  is  claim- 
ed, the  damages  proved  and  recovered  were 
special  in  their  nature,  and  could  not,  in  the 
face  of  the  objection,  be  shown  in  evidence 
without  being  specially  pleaded.  This  con- 
tention cannot  be  maintained.  The  plaintiff 
In  an  action  for  the  recovery  of  personal 
Itroperty  may  have  judgment  for  tbe  posses- 
sion of  the  property,  or  for  the  value  there- 
of in  the  event  that  a  delivery  cannot  be 
.  bad,  and  damages  for  its  detention.  Code  Civ. 
Proc.  {  667.  Under  this  section  of  the  Code 
the  value  of  tbe  property  replevied  and  dam- 


ages for  its  detention  are  separate  and  inde- 
pendent items,  and  the  damages  which  may 
be  pleaded,  proven,  and  recovered  are  gener- 
al, or  special,  or  both.  It  is  the  general  rule, 
where  the  plaintiff  prevails,  that  even  tbongh 
the  property  has  been  delivered  to  him  on  the 
writ  be  is  entitled  to  a  judgment,  not  only 
affirming  his  right  of  possession,  but  award- 
ing him  as  well  such  pleaded  and  proven 
damages  as  will  compensate  him  for  the  in- 
Jury  sustained  by  reason  of  the  wrongful 
taking  and  detention.  While  it  is  true,  as 
suggested  by  tbe  defendant  that  tbe  dam- 
ages, either  general  or  special,  which  a  suc- 
cessful plaintiff  may  recover  in  replevin, 
must  be  connected  with  and  incident  to  tbe 
possession  of  tbe  property  in  dispute,  it  is 
equally  true  that  the  plaintiff  must  receive 
full  indemnity  for  the  injury  he  has  sustain- 
ed; and  it  necessarily  follows  that  where 
tbe  property  sought  to  be  replevied  diminish- 
es in  value  while  it  Is  wrongfully  detained 
the  depreciation  is  a  proper  element  of  dam- 
ages. Wells  on  Replevin,  i  535;  Cobbey  on 
Replevin,  853;  2  Sedg.  on  Dam.  {  536. 

[SiS]  "General  damages"  are  those  which 
necessarily  result  from  tbe  act  complained 
of,  and  may  l>e  shown  in  evidence  under  a 
general  allegation  of  damages.  Special  dam- 
ages are  those  that  are  the  natural,  but  not 
the  necessary,  result  of  the  act  complained 
of,  and,  not  being  implied  >by  law,  they  must 
be  particularly  pleaded  and  proved.  That 
the  defendant  may  not  be  taken  unaware^ 
is  the  reason  for  tbe  rule  requiring  the  cause 
of  a  special  damage  to  be  specifically  plead- 
ed, and  it  is  obvious  that  when  the  source 
of  the  damage  is  the  direct  and  necessary 
result  of  tbe  act  complained  of  the  rule  can- 
not be  invoked  or  applied.  Stevenson  v. 
Smith,  28  CaL  102,  87  Am.  Dec.  107;  Tread- 
well  V.  Whlttier,  80  Cal.  579,  22  Pac.  266,  5 
L.  R.  A.  498,  13  Am.  St  Rep.  175.  The  man- 
ufacture of  motor  vehicles  is  still  largely  in 
its  infancy;  and  it  is  a  matter  of  common 
knowledge  that  by  reason  of  the  many  chang- 
es and  Improvements  that  are  made  from 
year  to  year  an  automobile  manufactured 
and  marketed  in  any  one  year  necessarily 
decreases  in  value  as  a  salable  commodity 
with  each  succeeding  year  of  its  existence. 
This  being  so,  damage  from  depreciation 
by  reason  of  lapse  of  time  was  tbe  direct 
and  necessary  result  of  the  wrongful  taking 
and  detention  In  the  case  at  bar,  and  was 
rightfully  proven  and  assessed  under  tbe 
general  allegation  of  damages.  2  Sedg.  on 
Dam.  i  536;  Young  v.  Willet,  8  Bosw.  (N. 
Y.)  48&  The  case  of  Stevenson  v.  Smith,  su- 
pra, is  cited  to  the  point,  and  strongly  relied 
upon  by  the  defendants;  but  nothing  that  is 
said  there  is  opposed  to  the  views  here  ex- 
pressed. In  that  case  the  distinction  which 
exists  between  general  and  special  damages 
is  clearly  pointed  out,  and  the  rule  of  plead- 
ing applied  when  the  latter  form  of  damages 
is  relied  upon  for  the  wrongful  taking  and 
detention  of  {tersonal  property.    B^'ond  this 
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the  case  affords  no  relief  to  the  defendants, 
for  It  was  there  held  that  neither  of  the 
items  sought  to  be  proved  necessarily  re- 
«nlted  from  the  mere  taking  and  detention 
of  the  property  sought  to  be  replevied,  and 
that  one  of  them  was  not  even  consequen- 
tial upon  any  of  the  facts  alleged  in  the  com- 
plaint, but  resulted  from  other  and  Inde- 
pendent acts  of  the  defendant 

By  the  terms  of  the  judgment  the  plain- 
tiff was  awarded  the  possession  of  the  au- 
tomobile or  the  value  thereof,  which  was 
fixed  at  $600,  In  the  event  tliat  a  delivery 
-could  not  be  had.  In  addition,  however,  the 
sum  of  $250  as  damages  for  the  detention 
was  awarded  unconditionally,  and  the  de- 
fendants now  complain  that,  if  the  judg- 
ment were  to  be  executed  as  it  is  written, 
the  plaintiff,  in  the  event  that  the  property 
«ould  not  be  returned,  would  recover,  in  addi- 
tion to  the  $350  previously  paid  on  the  pur- 
-cbase  price,  the  value  of  the  automobile,  in' 
the  sum  of  $600,  and  $250  more  for  its  de- 
tention. Incidentally  it  may  be  stated  that 
the  point  immediately  under  discussion  sa- 
vors much  of  a  moot  question,  for  it  was 
conceded  by  both  parties  at  the  oral  argu- 
ment that  the  judgment  had  been  partially 
satisfied  by  a  delivery  of  the  automobile  in- 
to the  possession  of  the  plaintiff  under  a  writ 
of  execution.  However  that  may  be,  if  the 
Judgment  in  question  were  not  susceptible  of 
a  more  liberal  construction  than  that  which 
the  defendants  here  contend  for,  it  would  in- 
deed require  modification  at  our  hands,  for 
it  would  practically  give  the  plaintiff  $1,- 
200  for  property  which  was  sold  originally 
for  $700.  Cobbey  on  Replevin,  §  961;  Gar- 
rett V.  Wood,  3  Kan.  231.  Certainly  no  such 
result  was  contemplated  by  the  trial  court, 
nor  would  it  be  countenanced  here. 

[7]  While  the  judgment  would  have  he&a 
free  from  ambiguity  If  the  award  of  dam- 
ages had  been  expressly  made  dependent  up- 
on the  return  of  the  property  In  soit,  yet 
a  fair  and  reasonable  interpretation  of  the 
judgment  warrants  the  conclusion  tliat  the 
award  of  damages  relates  to  and  is  depend- 
ent upon  the  execution  of  the  clause  award- 
ing possession.  In  brief,  the  sum  and  sub- 
stance of  the  judgment  Is  that.  In  the  event 
a  delivery  cannot  be  had,  plaintiff  shall  re- 
cover $600,  the  value  of  the  automobile,  but 
In  case  a  delivery  can  be  had  the  plaintiff 
shall  recover  only  $250  by  way  of  damages 
for  its  detention.  So  construed  the  judg- 
ment meets  the  requirements  of  the  plead- 
ings, the  proof,  and  the  law. 

[t,  n  The  defendants  make  their  last  stand 
upon  the  contention  that  the  contract  of 
conditional  sale  is  void  because  the  clause 
entitling  the  vendor  to  immediate  posses- 
.sion  of  the  property  sold.  If  it  be  taken  on 


attachment  or  execution.  Is  repugnant  to  the 
interest  created  and  in  restraint  of  aliena- 
tion. This  contention,  it  seems  to  ns,  is  re- 
futed by  the  very  statement  of  the  propo- 
sition upon  which  it  is  founded.  Admitted- 
ly the  contract  of  sale  in  the  case  at  bar  is 
conditional ;  and  it  is  the  settled  law  of  thin 
state  that  where,  as  here,  title  to  the  thing 
sold  is,  by  the  terms  of  the  contract,  reserv- 
ed In  the  vendor  until  the  purchase  price  is 
fully  paid,  no  title  passes  to  the  vendee,  not- 
withstanding delivery,  until  there  has  been 
a  full  performance  of  the  condition  as  to 
payment  Putnam  v.  Lamphier,  36  Cal.  151; 
Vermont  Marble  Co.  v.  Brow,  100  Cal.  236, 
41  Pac.  1031,  50  Am.  St  Rep.  37;  Van  Allen 
V.  Francis,  123  Cal.  477,  56  Pac.  339;  Ward 
Land  Co.  v.  Mapes,  147  Cal.  747,  82  Pac.  426. 
Section  711  of  the  Civil  Code,  which  declares 
"tliat  conditions  restraining  alienation  when 
repugnant  to  the  interest  created,  are  void," 
is  but  a  codification  of  the  ever-existing  pol- 
icy of  the  law  declaring  void  conditions  ac- 
companying the  absolute  transfer  of  proper- 
ty which  attempt  to  restrain  or  restrict  the 
subsequent  sale  thereof.  To  alienate  prop- 
erty signifies  Its  transfer,  and  implies  the 
right  by  title  to  do  so.  Obviously  a  per- 
son without  title  to  property  cannot  make  a 
valid  transfer  of  It;  and,  as  the  vendees  in 
the  case  at  bar  never  had  any  title  to  the 
property  In  dispute,  it  cannot  be  said  that 
the  condition  in  the  contract,  which  provid- 
ed tliat  the  vendees  would  not  permit  the 
property  to  be  attached,  was  repugnant  to  or 
in  any  sense  in  restraint  of  their  right  and 
power  to  alienate  whatever  interest  or  rights 
they  may  have  had  in  the  contract  Itself. 

[10]  While  it  may  be  true  that  the  vendee 
under  a  contract  of  conditional  sale  ac- 
quires a  defeasible  interest  in  the  property 
sold,  which,  before  default,  he  may  sell  or 
assign,  nevertheless  he  has  no  attachable  In- 
terest In  the  property  until  such  time  as  he 
has  fully  complied  with  the  condition  con- 
cerning payment  of  the  purchase  price. 
Drake  on  Attachment,  §  246;  Central  Loan 
Co.  V.  Campbell  Com.  Co.,  6  Okl.  396,  49  Pac. 
48;  Mclver  v.  Williamson,  etc.,  Co.,  19  Okl. 
454,  92  Pac.  170,  13  L.  R.  A.  (N.  S.)  696. 

The  condition  in  the  contract  in  controver- 
sy, which  provides  that  the  seller  will  not 
suffer  the  property  to  be  attached,  manifest- 
ly was  Intended  solely  for  the  protection  of 
the  vendor's  rights  against  the  encroach- 
ments of  the  vendees'  creditors,  and  it  was 
no  more  a  condition  in  restraint  of  aliena- 
tion than  was  the  condition  that  title  should 
not  pass  until  the  payment  of  the  purchase 
price. 

The  judgment  appealed  from  is  affirmed. 

We  concur:   HALL,  J.;  KERRIGAN,  J. 
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17  Cal.  App.  7M 
EEID  T.  WARREN  DUPROVEMENT  CO. 
(CiT.  878.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Dec.  29,  1911.) 

1.  Etidbnce  (J  354*)— Statemknts  of  Ac- 
count—Competbnct. 

Where  a  complaint  In  an  action  for  serv- 
ices refers  to  an  account  for  particulars  of  the 
services,  it  is  not  error  to  permit  defendant  to 
put  in  evidence  the  account,  as  well  as  an 
earlier  account,  the  balance  of  which  was  car- 
ried forward  to  the  later  account. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  8!  1432-1483;  Dec.  Dig.  J  354.»] 

2.  Attobnet  and  Ghent  (J  140»)— Actions 
— Value  of  Services. 

Ordinarily,  in  actions  for  the  reasonable 
value  of  legal  services,  the  court  may  exercise 
its  own  judgment  and  knowledge  in  fixing  such 
value. 

[Ed.  Note. — For  other  cases,  see  Attorney 
and  CUent,  Cent.  Dig.  gf  336-349;  Dec.  Dig.  { 
140.'] 

3.  Attobnet  and  Client  (§  166*)— Actions- 
Value  OF  Sehviceb— Evidence. 

In  an  action  for  the  reasonable  value  of 
legal  services,  evidence  held  sufficient  to  sup- 
port the  finding  of  the  court  as  to  the  value  of 
the  services. 

[Ed.  Note. — For  other  cases,  see  Attorney 
and  CUent,  Dec.  Dig.  {  166.»] 

4.  Tbial  (I  39e*) -Findings  — CoNFOBMiTY 
to  Pboof. 

Where  part  of  a  finding  is  supported  by 
the  testimony  of  the  plaintiff  and  part  by  the 
evidence  offered  by  defendant,  it  is  supported 
b^  the  evidence,  although  it  does  not  agree  en- 
tirely with  the  evidence  offered  by  either  party. 
[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  ii  935-938;   Dec.  Dig.  g  398.*] 

5.  Appeal  and  Ebbob  (|  1071*)— Habmlebs 
Ebrob— Findings— Confobuitt  to  Plead- 
ings AND  Pboof. 

Where  the  findings  were  in  accordance 
with  evidence  received  without  objection,  the 
judgment  would  not  be  reversed,  although  they 
did  not  conform  to  the  issues  raised  by  the 
pleadings. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ti  4234-4239;  Dec.  Dig.  { 
1071.*] 

Appeal  ttom  Superior  Court,  City  and 
County  of  San  E'ranclsco.  Geo.  A.  Sturte- 
rant,  Judge. 

Action  by  J.  S.  Reid  against  the  Warren 
Improvement  Company.  From  a  Judgment 
for  plaintiff  for  an  insufflcietit  amount,  he 
appeals.    Affirmed. 

J.  S.  Reid,  pro  se.  Ames  &  Manning,  for 
respondent. 

HALL,  J.  This  Is  an  appeal  by  plaintiff, 
from  a  Judgment  In  bis  favor,  but  for  a  le«i8 
amount  than  he  claimed,  taken  within  60 
days  from  the  rendition  and  entry  of  the 
judgment.  The  complaint  is  in  three  counts, 
and  seta  up  tbree  distinct  causes  of  action. 
In  the  first  count  appellant  sued  to  recover 
the  reasonable  value  of  services  rendered  by 
appellant  to  respondent,  as  an  attorney  at 
law.  The  services  are  alleged  to  be  reason- 
ably worth  tbe  sum  of  f665.    In  its  answer 


respondoit  denied  that  said  services  were 
Kasonably  worth  any  greater  sum  than 
$152.29.  Respondent  further  alleged  that 
said  services  were  rendered  under  an  express 
contract,  whereby  appellant  was  to  have  10 
per  cent  of  such  sums  as  he  might  collect 
for  respondent,  and  alleged  tbe  facts  show- 
ing that  under  this  contract  appellant  wa» 
entitled  to  but  $162.29  for  bis  said  services. 

It  is  most  convenient  for  ua  first  to  dis- 
pose of  the  points  relating  to  the  first  count. 
The  court  found  the  reasonable  value  of  the 
services  sued  for  la  this  count  to  be  the  sum 
of  $343.22,  and  the  principal  point  urged  for 
a  reversal  of  the  judgmmt  as  to  this  count 
is  that  said  finding  Is  not  supported  by  tbe 
ervldence.  Preliminary,  however,  to  discuss- 
ing this  point,  we  wUI  dispose  of  tbe  only 
other  point  raised  by  appellant,  to  wit,  that 
tbe  court  erred  in  admlttiag  In  evidence 
two  bills  rendered  by  appellant  to  respondent 
for  tbe  services  sued  for  in  this  count. 

[1]  The  objection  urged  is  that  the  bill» 
or  accounts  were  rendered  by  way  of  an 
offer  for  a  compromise.  We  do  not  think 
that  the  record  supports  this  contention.  It 
does  not  appear  that  up  to  the  time  of  the 
rendition  of  the  bills  any  controversy  had 
arisen  as  to  the  amount  thereof,  but  they 
appear  from  the  record  before  us  to  have 
been  rendered  in  the  ordinary  course  of  busi- 
ness. Furthermore,  in  appellant's  complaint 
it  is  alleged  "that  the  particulars  of  the 
said  services  are  more  specifically  set  forth 
in  an  account  of  tbe  same  rendered  to  tbe 
defendant  on  tbe  19tb  day  of  July,  1907,  at 
the  Instance  of  the  defendant."  The  second 
bill  is  the  account  rendered  on  said  day,  and 
begins  with  a  balance  in  favor  of  appellant 
carried  forward  from  the  first  bill.  Tbe  two 
bills  thus  constituted  the  account  referred 
to  in  the  complaint,  and  set  forth  the  par- 
ticulars of  the  services  sued  for  in  this  count. 
We  think  it  hardly  lies  in  the  mouth  of  the 
plaintiff  to  object  to  the  Introduction  of  an. 
account  thus  referred  to  in  his  own  com- 
plaint. These  bills  contained  itemized  charges, 
for  all  the  services  sued  for  in  the  first  count 
of  the  complaint  As  to  all  but  one  of  the 
items  the  charge  made  in  t];>e  bills  was  very 
much  less  than  the  amount  testified  to  by 
appellant  as  tbe  reasonable  value  of  hia 
services.  The  bills  or  accounts  were  com- 
petent and  material  evidence  against  de- 
fendant, both  as  to  tbe  particulars  of  the 
services  sued  for  and  as  to  the  value  thereof. 
The  court  therefore  did  not  err  in  admitting 
them  over  tbe  objections  of  appellant. 

[2, 3]  As  to  the  sufiSdency  of  tbe  evidence 
to  support  the  finding  of  the  court  that  the 
reasonable  value  thereof  was  $343.22,  ap- 
pellant concedes  that  as  a  general  rule,  la 
actions  to  recover  for  the  reasonable  value 
of  legal  services,  the  court  may  exercise  its 
own  Judgment  and  knowledge  in  fixing  such 
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value.  He,  however,  dalms  tbat  each  role 
has  no  apidlcatlon  In  this  caae  because,  as 
he  claims,  he  was  prevented  by  tbe  action 
of  the  court  from  fully  proving  the  par- 
ticulars of  the  services  rendered,  and  that 
therefore  there  was  no  sufficient  data  before 
the  court  for  the  exercise  of  Its  Icnowledge 
aa  to  the  value  of  legal  services.  This  con- 
tention is  based  upon  what  occurred  In  a 
colloquy  between  the  court  and  counsel  near 
the  beginning  of  his  testimony,  in  which  the 
court  suggested  in  effect  ttiat  it  was  not 
necessary  for  the  plaintiff  to  go  into  minute 
details  as  to  what  his  services  consisted  of, 
but  that  such  matters  might  be  left  to  be 
developed  more  fully  upon  cross-examination. 
Defendant's  counsel  did  not  cross-examine 
as  to  the  particulars  of  the  services  render- 
ed, but  put  in  evidence  the  accounts  rendered 
by  plaintiff  to  defendant  for  the  services 
sued  for.  No  objection  or  exception  was 
taken  to  the  course  suggested  by  the  court, 
and  no  motion  for  a  new  trial  was  made 
upon  tl>e  ground  of  accident  or  surprise. 
The  attack  is  solely  made  upon  the  suffi- 
ciency of  tbe  evidence  to  support  the  finding; 
and,  regardless  of  whether  or  not  there  was 
sufficient  evidence  given  by  testimony  of 
witnesses  to  furnish  data  for  the  court  to 
pass  upon  the  value  of  all  the  services  sued 
for  from  its  own  knowledge  of  the  value  of 
legal  services,  there  was  ample  evidence  he- 
fore  the  court  to  support  its  finding.  The 
accounts  before  referred  to,  rendered  by  ap- 
pellant to  respondent,  contained  an  itemized 
statement  as  to  all  the  services  sued  for,  and 
as  to  each  and  every  item  thereof,  save  one, 
set  forth  tbe  charge  made  therefor  by  ap- 
pellant. These  charges  aggregate  the  sum 
of  $347.50.  The  only  Item  for  which  the 
charge  was  not  fixed  in  the  account  was  for 
preparing  and  filing  a  complaint  for  $37.85 
(in  a  Justice  court).  It  is  evident  tbat  a 
small  amount  would  be  sufficient  for  this 
Item.  The  court  found  the  value  of  all  the 
services  sued  for  In  the  first  count  to  be 
$343.22,  which  Is  but  a  few  dollars  less  than 
the  amount  originally  claimed  by  appellant 
when  be  rendered  his  bill  to  respondent. 
Although  he  testified  upon  tbe  witness  stand 
that  such  services  were  worth  $665,  the 
court  was  Justified  in  rejecting  such  esti- 
mate. The  bills  rendered  by  appellant  af- 
forded sufficient  evidence  both  as  to  value 
and  tbe  particulars  of  the  services  rendered 
to  justify  the  finding  of  tbe  court  tliat  such 
value  was  but  $343.22. 

The  only  other  point  made  for  a  reversal 
of  the  Judgment  is  that  the  findings  made  by 
tbe  court  as  to  tbe  issues  under  the  third 
count  of  the  complaint  are  not  supported  by 
the  evidence,  and  do  not  respond  to  tbe  is- 
sues made  by  the  pleadings. 

[4]  In  this  count  appellant  sought  to  re- 
cover upon  a  special  contract,  whereby  he 
claimed  to  be  entitled  to  10  per  cent,  of  tbe 
amount  recovered  In  a  certain  suit  brought 


by  him  for  respondent  The  action  was  com- 
promised and  dismissed  after  answer  filed 
but  before  trial  thereof.  Defendant  In  its 
answer  denied  the  contract  as  alleged  In 
plaintiff's  complaint,  and  set  up  in  effect  that 
plaintiff  agreed  to  prepare  the  papers  for  an 
attachment  suit  for  the  sum  of  $25,  and  If 
the  matter  should  be  settled  without  suit 
such  sum  should  be  in  full.  If,  however, 
tbe  suit  should  be  filed  but  settled  and  dis- 
missed before  trial,  plaintiff  was  to  receive 
$50  in  full  for  his  services,  and  that  he  was 
to  receive  10  per  cent,  of  the  amount  re- 
covered only  in  case  the  action  should  be 
pressed  to  final  Judgment 

The  court  found  tbat  by  the  contract 
plaintiff's  compensation  for  preparing  the 
papers  in  said  action  was  to  be  $25,  and 
$50  additional  for  all  services  that  might 
be  rendered  by  him  thereafter  in  said  action 
prior  to  a  trial  thereof,  making  in  all  tbe 
sum  of  $75,  provided  that  the  action  should 
be  settled  before  any  trial  on  the  facts  there- 
of. It  was  settled  without  any  trial  on  the 
facts ;  and  the  court  allowed  plaintiff  $75  for 
his  services  therein. 

It  is  the  finding  of  the  court  as  to  the 
terms  of  the  contract  above  set  forth  that 
is  challenged  by  appellant.  We  think  that 
it  is  suptwrted  by  the  evidence.  It  does  not 
exactly  agree  either  with  the  testimony  of 
plaintiff  or  the  evidence  on  behalf  of  the 
defendant  taken  separately,  but  the  differ- 
ent parts  of  the  finding. are  supported  by 
evidence  either  given  by  plaintiff  or  on  be- 
half of  defendant  Thus  plaintiff  testified 
that  he  was  to  be  paid  $25  for  simply  pre- 
paring the  papers  for  an  attachment  suit, 
and  if  he  was  required  to  file  such  suit 
and  cause  attachments  therein  to  be  levied 
be  was  to  be  paid  $50  more.  The  effect  of 
the  balance  of  bis  testimony  is  tbat  he  was 
to  receive  10  per  cent,  of  whatever  was 
recovered  either  by  judgment  or  settlement 
without  trial,  if  the  defendant  therein  took 
any  action,  after  the  filing  of  the  suit  and 
levying  of  tbe  attachment  other  than  to 
settle. 

On  the  other  hand,  the  evidence  on  be- 
half of  the  defendant  was  to  the  effect  that 
no  more  than  $50  was  to  be  paid  for  all 
services  prior  to  trial  of  tbe  action,  and 
tbat  the  10  per  cent  was  to  be  paid  only  if 
the  action  was  actually  tried  in  court  The 
court  evidently  accepted  a  part  of  the  testi- 
mony of  plaintiff  as  correct  and  a.  part  of 
the  evidence  given  on  behalf  of  defendant 
as  correct,  and  made  its  finding  accordingly. 
The  finding  la  thus  supported  by  the  evidence. 

[B]  As  to  the  contention  that  the  findings 
as  to  the  terms  of  the  contract  do  not  con- 
form to  tbe  Issues  presented  by  the  plead- 
ings, it  is  sufficient  to  say  that  while  tbe 
findings  as  to  tbe  contract  do  not  follow 
exactly  the  language  of  either  pleading,  we 
think  they  substantially  dispose  of  the  issues 
presented.    At  any  rate,  all  the  evidence  aa 
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to  the  terms  of  the  contract  was  admitted 
without  objection,  and  the  matter  was  fully 
and  fairly  presented  to  the  court,  which 
made  findings  In  accordance  with  the  evi- 
dence. In  such  case,  though  the  court  might 
hare  directed  the  pleadings  to  be  amended 
so  as  to  conform  to  the  proof,  It  is  apparent 
that  no  Injury  has  been  done  to  appellant 
by  the  course  pursued  by  the  court 

No  other  point  Is  urged  for  a  reversal,  and 
the  judgment  is  affirmed. 

We    concur:    LENXON,    P.    J.)    KEBRI- 
GAN,  J. 


17  Cal.  App.  723 

McCarthy  ▼.  morris.    (CIv.  978.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Dec.  28,  1911.) 

1.  Appeal  and  Erbob  (§  1015*)— Findings— 
Conclusiveness. 

If  the  evidence  substantially  conflicts,  the 
granting  of  a  new  trial  for  insufficiency  of  the 
evidence  is  conclaaive  upon  the  appellate  conrt, 
whether  the  evidence  sustains  all  or  only  a  part 
of  the  material  issues,  in  absence  of  a  showing 
of  abuse  of  discretion  by  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  3860-3876;  Dec.  Dig.  t 
1015.*] 

2.  New  Tbial  (|  72*)— Vebdiot  Coniba&t  to 
Evidence. 

It  is  the  duty  of  the  trial  conrt  to  set 
aside  a  verdict  which  is  contrary  to  the  weight 
of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  ff  146-148;  Dec.  Dig.  {  72.*] 

S.  liANDLOBD  AND  TENANT    (§  152*)— REPAIBS 

BY  liANDLOBD — Duty  to  Make. 

A  lessor  of  a  furnished  hotel  for  a  term  of 
five  years,  under  a  lease  providing  that  the 
lessee  should  keep  up  all  furnishings  during  the 
lease,  was  not  bound  by  any  impued  covenant 
to  supply  new  furnishings  when  needed,  es- 
pecially in  view  of  Civ.  Code,  §  1955,  providing 
that  one  who  lets  personalty  must  repair  afl 
deteriorations  thereof  not  occasioned  by  the 
natural  result  of  its  use,  and  section  1956,  re- 
quiring the  hirer  to  bear  all  expenses  which 
might  naturally  be  foreseen  by  him. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Dec.  Dig.  {  152.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Geo.  H.  Cabanlss, 
Judge. 

Action  by  Harriet  McCarthy  against  Orrle 
E.  Morris..  From  an  order  granting  a  motion 
for  a  new  trial  after  verdict  for  defendant, 
defendant  appeals.    Affirmed. 

Homer  W.  Wood,  for  appellant  Percy  B. 
Towne,  for  respondent 


LENNON,  P.  J.  In  the  month  of  April, 
1909,  plaintiff  and  defendant  entered  Into  an 
agreement  in  writing,  by  which  the  defend- 
ant agreed  to  and  did  lease  from  the  plain- 
tiff, fully  furnished,  the  property  known  as 
the  "Hotel  Victoria,"  in  the  city  and  county 
of  San  Francisco,  for  the  term  of  five  years. 


In  the  month  of  May  following,  the  defend- 
ant went  into  possession  of  the  leased  prop- 
erty, and  ever  since  has  been  in  the  use  and 
occupation  thereof  as  the  tenant  of  plaintiff. 
By  the  terms  of  the  lease  the  defendant  was 
required  to  maintain  to  the  best  of  her  abil- 
ity the  upkeep  of  all  furnishings  during  the 
life  of  the  lease.  The  defendant  became  in- 
debted to  the  plaintiff  in  the  sum  of  $2,000 
for  rent  for  the  month  of  April,  1910,  but 
paid  on  account  thereof  only  the  sum  of 
$1300.75.  She  refused  to  pay  the  balance 
of  $699.25,  claiming  the  right  under  the  terms 
of  the  lease,  and  the  subsequent  acquiescence 
of  the  plaintiff,  to  withhold  the  same  as  re- 
imbursement for  money  to  that  amount  ex- 
pended by  her  in  replenishing  and  replacing 
the  original  furnishings  of  the  hotel  which 
had  become  worn  and  unfit  for  use.  Plain- 
tiff disputed  the  right  of  the  defendant,  un- 
der the  terms  of  the  lease  or  otherwise,  to 
withhold  any  portion  of  the  stipulated  rent 
for  the  purpose  of  refurnishing,  and  brought 
this  action  to  recover  the  unpaid  balance  of 
the  rental  referred  to.  This  was  the  only 
issue  raised  by  the  pleadings,  and  upon  a 
trial  of  the  case,  with  a  jury,  a  verdict  was 
had  for  the  defendant  Thereafter  the  trial 
court,  upon  motion  of  the  plaintiff,  granted 
a  new  trial.  Insufficiency  of  the  evidence  to 
sustain  the  verdict  and  that  the  verdict  was 
against  law  -were  the  only  grounds  urged 
for  a  new  trial. 

The  defendant  in  support  of  her  appeal 
from  the  order  granting  a  new  trial,  asserts 
that  the  evidence  is  sufficient  to  sustain  the 
verdict,  notwithstanding  the  fact  that  It  Is 
conflicting  and  regardless  of  the  terms  of  the 
lease,  In  this,  that  both  parties  acted  upon 
the  assumption  that  the  landlord  was  to  pur- 
chase new  furniture  whatever  the  necessity 
for  the  same  arose. 

[1]  The  conceded  conflict  of  evidence  upoa 
this  phase  of  the  case  is  fatal  to  the  defend- 
ant's contention  under  the  firmly  fixed  rule 
in  this  state  that,  where  there  is  a  substan- 
tial conflict  of  evidence,  the  granting  of  a 
new  trial  upon  the  ground  of  the  insufficiency 
of  the  evidence  is  conclusive  upon  this  court 
in  the  absence  of  a  showing  that  the  action 
of  the  trial  qourt  was  an  abuse  of  discre- 
tion. 

This  is  so  whether  the  evidence  is  insuf- 
ficient to  sustain  all  or  only  a  portion  of  the 
Issues  upon  which  the  verdict  rested. 

[2]  There  was  In  the  case  at  bar  a  sub- 
stantial conflict  in  the  evidence  upon  the 
phase  of  the  case  under  discussion;  and  U 
in  the  opinion  of  the  trial  court  the  verdict 
was  contrary  to  the  weight  of  such  evidence. 
It  was  the  right  and  the  duty  of  that  court 
to  set  it  aside.  Domico  t.  Casassa,  101  Cal. 
413,  35  Pac.  1024;  Mills  v.  Oregon  Railway 
&  Nav.  Co.,  102  Cal.  357,  36  Pac.  772;  War- 
ner V.  Thomas  Dyeing  &  Cleaning  Works, 
105  Cal.  409,  38  Pac.  960;   In  re  Martin,  113 


*For  other  cases  see  sam*  topic  and  section  NUMBER  In  Dec.  Dig.  tt  Am.  Dig.  Key  No.  Serial  ft  Bep'r  Indexca 
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■Cal.  4S0,  45  Pac.  813;  Cntten  t.  Pearaall, 
146  Cal.  690,  81  Pac.  25. 

[3]  Equally  untenable  is  the  contention 
tbat  tbe  lease  contained  an  Implied  cove- 
nant on  the  part  of  tbe  landlord  to  supply  new 
furnishings  when  needed,  ana  that  therefore 
mere  proof  of  the  execution  of  the  lease  was 
sufficient  to  support  the  Terdict  In  support 
of  this  contention,  we  are  cited  to  sections 
1955  and  1956  of  the  Civil  Code.  It  Is  con- 
ceded that  the  necessity  for  partially  re- 
plenishing and  replacing  the  furniture,  linen, 
and  other  Incidentals  appurtenant  to  the  op- 
eration and  maintenance  of  the  leased  prem- 
ises arose  from  deterioration,  which  was  the 
natural  and  necessary  result  of  everyday 
use;  and  if  section  1955  of  the  Civil  Code, 
In  the  presence  of  that  clause  of  the  lease 
which  placed  the  burden  of  upkeep  upon  the 
-defendant,  has  any  application  to  the  facts 
■of  tbe  case  at  bar,  It  weighs  against  the  de- 
fendant, for  It  Is  therein  provided  "that  one 
who  lets  iwrsonal  property  must  •  •  • 
repair  all  deteriorations  thereof  not  occa- 
sioned by  the  fault  of  the  hirer  and  not  the 
natural  result  of  its  use."  The  record  re- 
veals the  fact  that  the  defendant  for  15 
years  previous  to  the  execution  of  the  lease 
had  been  engaged  in  the  hotel  business ;  but 
«ven  without  such  previous  experience  she 
would,  as  a  matter  of  course,  be  expected  to 
foresee  when  she  undertook  the  present  lease 
that  from  time  to  tilne  during  its  life  she 
would  be  confronted  with  the  necessity  of 
repairing,  replenishing,  and  replacing  the 
furnishings  of  the  hotel,  and  therefore  sec- 
tion 1956  of  the  Civil  Code  only  adds  to  her 
dilemma,  by  providing  that  the  "hirer  must 
bear  all  expenses  as  might  be  naturally  fore- 
seen by  him." 

Upon  a  reading  of  the  whole  record  we  are 
-nnable  to  perceive  any  abuse  of  discretion 
on  the  part  of  the  trial  court  in  granting  a 
new  trial. 

The  order  appealed  from  Is  affirmed. 

We  concur:    KERRIGAN,  J.;   HALL,  J. 


07  Cal.  App.  m) 

PEOPLE  V.  GILMORB.     (Cr.  348.) 
(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.    Dec.  29,  1911.) 

1.  JtTBT     (I    53*)— COMPETKNCY— PBIOB    SERV- 
ICES. 

The  fact  that  jarors  had  served  in  other 
cases  within  the  year  did  not  disqualify  them 
from  serving  in  a  criminal  case,  where  they 
had  not  been  finally  discharged  from  jnry  serv- 
ice  within   the  year. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  $  259;   Dec.  Dig.  {  53.*] 

2.  Criminai,  Law   ({  415*)— Evid»ncb— Ad- 

IflSSIBILITT. 

A  witness,  present  daring  an  affray  which 
resnlts  in  a  fatal  stabbing,  may  testify  to  a 
statement  by  tbe  deceased  immediately  after 
the  stabbing,  where  be  testifies  that  such  state- 


ment was  in  defendant's  presence  and  hearing 
and  even  though  he  contradicts  bim«^if  upon 
this  latter  point. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  937-949;  Dec.  Dig.  |  416. •] 

3.  Cbikinal  Law    (J  366*)— Evidencb— Ad- 
inssiBii,iTT— Rbs  Gestje. 

A  declaration  that  be  was  stabbed,  made 
by  the  deceased  during  the  combat,  was  prop- 
erly admitted  as  a  part  of  the  res  geste. 

[Ed.  Note. — For  other  cases,  gee  Criminal 
Law,  Cent  Dig.  |i  806-S20;  Dec.  Dig.  |  366.*] 

4.  CBiinirAL  Law   (|  365*)— Bvidbnck— Ad- 

lUBSIBILJTT— RKS    GBSTJE. 

An  assault  by  the  defendant  upon  a  party 
who  interfered  to  assist  one  who  had  gone  to 
the  assistance  of  deceased,  and  which  was  an 
inseparable  part  of  the  original  affray,  was 
admissible  as  les  gestae  in  a  trial  of  the  de- 
fendant for  fatally  stabbing  the  deceased  ia 
the  originaU  affray. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  607;    Dec.  Dig.  {  865.*] 

6.  CBlut!«Ai.  Law  (I  822*)— Tbiai/— Instbuo- 

TIONS. 

The  correctness  of  a  particular  instruc- 
tion in  a  criminal  case  most  be  determined  in 
connection  with  tbe  entire  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  1990-1995 ;    Dec.  Dig.  1 822.*] 

Appeal  from  Superior  Court,  Contra  Costa 
County;    R.  H.  Latimer,  Judge. 

Edward  Oilmore  was  convicted  of  man- 
slaughter, and  he  appeals.    Affirmed. 

Leo  J.  McEnerney  and  Thos.  B.  Lynch,  for' 
appellant  Attorney  General  Webb,  for  tbe 
People. 

LBNNON,  P.  3.  The  defendant  was  con- 
victed of  tile  crime  of  manslaughter,  and 
appeals  from  the  Judgment  and  the  order  de- 
nying his  motion  for  a  new  trial. 

[1]  Assuming,  without  deciding,  that  sub- 
division 3  of  section  199,  and  subdivision  13 
of  section  200,  Code  of  Civil  Procedure,  must 
be  read  in  connection  with  section  1072  of 
tbe  Penal  Code,  and  that  when  so  read  these 
sections  formulate  a  valid  challenge  for  cause 
to  a  juror  in  a  criminal  case,  still  it  does 
not  appear  from  the  record  before  ns  that 
there  was  any  foundation  in  fact  for  such  a 
challenge  to  the  prospective  Jurors  Love, 
Thoroe,  and  Holliday.  From  the  testimony 
of  these  three  talesmen  npon  their  voir  dire. 
It  appears  that  each  had  served  as  Jurors  In 
certain  cases  pending  and  decided  in  the 
same  court  within  a  year  of  the  trial  of  tbe 
defendant  in  the  case  at  bar.  It  appears  fur- 
ther, as  a  matter  of  course,  that  uix>n  tha 
termination  of  each  case  the  Jury  was  dis- 
charged; but  tbe  order  of  a  trial  court,  dis- 
charging a  Jury  upon  reaching  a  verdict  In 
any  given  case,  does  not  mean  that  the  indi- 
vidual Jurors  are  thereby  relieved  from  fu- 
ture jury  duty.  In  the  Instance  of  Juror 
Holliday,  it  affirmatively  appears  tbat  he  had 
never  been  finally  discharged  from  Jury  serv- 
ice by  order  of  the  court  On  the  contrary, 
he  was  in  attendance  upon  tbe  court  to  serve 
as  a  juror  on  the  trial  of  the  defendant  In 
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obedience  to  an  express  order,  previously 
made,  requiring  him  to  report  for  further 
Jury  duty.  In  the  case  of  the  other  two 
Jurors,  no  showing  was  made  to  the  trial 
court  that  they  had  been  finally  discharged 
from  Jury  service  in  any  court  of  this  state 
within  a  year  prior  to  the  commencement  of 
the  trial  of  the  defendant ;  and,  in  the  absence 
of  such  a  showing,  It  must  be  presumed  that 
they  were  regularly  upon  the  panel,  and 
neither  exempted  nor  dlsauallfled  from  act- 
ing as  Jurors.  For  these  reasons,  if  for  no 
other,  the  challenges  Interposed  to  each  of 
the  designated  Jurors  were  proi>erly  disal- 
lowed by  the  trial  court 

[2]  There  was  no  error  in  the  ruling  of  the 
trial  court  permitting  the  witness  Shea,  who 
was  present  during  the  affray  from  its  incep- 
tion to  its  termination  in  the  fatal  stabbing 
of  the  deceased  by  the  defendant,  to  testify 
to  all  that  happened,  on  the  night  of  the 
homicide  between  Del  Vane,  the  deceased, 
and  Gilmore,  the  defendant  In  the  course 
of  his  testimony,  this  witness  told  of  a  dec- 
laration of  the  deceased,  made  immediately 
after  the  stabbing  and  in  the  presence  and 
hearing  of  the  defendant,  wherein  the  de- 
ceased said  to  the  witness :  "Gene,  look  out ! 
He's  got  something  In  bis  hand."  The  ob- 
jection made  at  the  trial  to  this  testimony 
was  properly  overruled.  The  witness  de- 
clared plainly  and  positively,  in  answer  to 
repeated  questions,  that  all  of  the  things 
which  he  narrated  were  said  and  done  in 
the  presence  and  hearing  of  the  defendant 
In  our  Judgment,  the  testimony  of  the  wit- 
ness as  to  his  whereabouts  and  the  position 
of  the  defendant  during  and  immediately 
after  the  quarrel  was  neither  clouded  nor 
conflicting;  but,  even  if  it  could  be  fairly 
argued  that  the  witness  was  contradictory  in 
his  testimony  as  to  the  defendant  being  In  a 
position  to  know  and  hear  all  that  was  said 
and  done  by  the  deceased  after  the  stabbing, 
this  would  be  but  an  argument  against  the 
weight  of  the  evidence,  and  would  not  afTect 
its  admissibility. 

[31  The  record  does  not  support  counsel  for 
the  defendant  in  the  claim  that  one  of  the 
people's  witness,  John  P.  O'Brien,  was  per- 
mitted, over  the  objection  of  the  defendant, 
to  testify  to  a  declaration  of  the  deceased 
which  was  no  part  of  the  res  gestte.  This 
witness  testified  that  he  came  upon  the  scene 
Just  as  the  defendant  was  in  the  act  of  strik- 
ing the  deceased  with  bis  fist;  that  there- 
upon the  deceased  grappled  with  the  defend- 
ant, and  during  the  struggle  which  followed 
the  deceased  cried  out  "Harry,  I  am  stab- 
bed." It  Is  not  true,  as  claimed  by  counsel 
for  the  defendant,  that  the  record  shows 
that  this  declaration  of  the  deceased  was 
made  while  the  witness  O'Brien  and  the  de- 
fendant were  engaged  in  a  subsequent  alter- 
cation; and,  having  been  made,  as  the  record 


clearly  shows,  during  the  actual  combat  be- 
tween the  deceased  and  the  defendant,  it  was 
obviously  a  part  of  the  res  gestae  and  right- 
fully admitted  In  evidence. 

[4]  The  record  shows  further  that  when 
the  deceased  cried  out  that  he  had  been 
stabbed,  the  witness  O'Brien  went  to  his  as- 
sistance, and  the  defendant  then  turned  upon 
O'Brien  and  assaulted  him.  The  otber  wit- 
ness, Shea,  then  Interfered  upon  behalf  of 
O'Brien,  and  all  three  men  fell  to  the  floor, 
whereupon  the  defendant  was  disarmed  by 
Shea.  It  is  now  insisted  upon  behalf  of  the 
defendant  that  the  assault  upon  O'Brien  was 
no  part  of  the  assault  upon  Del  Vane,  and 
that  the  trial  court  erred  to  the  prejudice 
of  the  defendant  in  permitting  O'Brien  to 
testify  to  the  details  of  the  assault  upon  him 
The  record  does  not  disclose  that  the  defend- 
ant made  any  objection  to  this  particular 
piece  of  evidence;  but,  aside  from  this,  it 
is  readily  apparent  ev»i  from  a  casual  read- 
ing of  the  record,  that  the  assault  upon 
O'Brien  was  an  Inseparable  part  of  the  orig- 
inal affray  in  which  Del  Vane  was  stabbed 
to  death,  and  as  such  it  was  essentially  res 
gestae  and  clearly  admissible.  People  t.  Tei- 
xelra,  123  Cal.  298,  55  Pac.  988. 

[S]  The  defendant's  complaint  against  the 
charge  of  the  trial  court  upon  the  law  of 
self-defense  is  hypercritical,  but  in  no  event 
can  the  correctness  of  the  trial  court's  charge 
be  tested  by  singling  out  and  assailing,  as 
the  defendant  here  attempts  to  do,  a  i>ar- 
tlcular  Instruction  which,  when  read  in  con- 
nection with  the  context  of  the  entire  charge, 
correctly  and  consistently  states  the  law  of 
the  case.  No  fault  can  be  fairly  found  with 
the  charge  of  the  court  when  read  and  con- 
sidered in  its  entiretr,  and  when  so  read  and 
considered  It  clearly,  concisely,  correctl}', 
and  without  conflict  states  the  law  of  self- 
defense  as  defined  in  the  statutes  and  deci- 
sions of  this  state. 

The  Judgmmt  and  order  appealed  from 
are  afBrmed. 

We  concur:    HALL,  J.;  KERRIGAN,  J. 


17  Cal.  App.  tW 
PEOPLE  ▼.  ROMERO,     (Cr.  363.) 
(District  Court  of  Appeal,  First  District, 
California.    Dec  21,  1911.) 

1.  HoHioiDK  (S  230*)— Assault  to  Mubdeb. 

Evidence  in  a  prosecution  for  assault  to 
murder  held  to  show  that  the  shooting  of  the 
injured  person  was  intentional. 

[Ed.  Note. — For  otber  cases,  see  Homicide, 
Cent.  Dig.  i  478;    Dec  Dig.  |  230.»] 

2.  Criuinal  Law  ({  1109*)— Appbai/— Vn- 

niCT— CONCLUSIVKNEBe. 

The  appellate  court  cannot  legally  inter- 
fere with  a  verdict  of  conviction  based  on  con- 
flicting evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3074-3083;  Dec  Dig.  I 
1169.»] 
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3.  Criminal  Law  (|  829*)— Thiait— twsTBUO- 

TION— REQUBSTB. 

There  was  no  error  in  refusing  a  request- 
ed instruction  which  was  substantially  given 
elsewhere  in  the  charge. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2011:    Dec.  Dig.  f  829.*] 

4.  CuiMiNAi,  Law   (|'  787*)— IwsTBrcTioWB— 
Testimony  bt  Accused. 

It  was  not  error  to  refuse  an  instruction 
that  accused  is  not  required  to  testify  for 
himself,  as  a  jury  must  have  so  nnderstood 
from  the  fact  that  be  did  not  testify. 

[E3d.  NoteJ— For-  other  '  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1902;    Dec  Dig.  |  787.*] 

6.  Cbikinai.  Law   (i  1122*)— Afpea]>-Bko- 

OBD. 

Alleged  error  in  refusing  a  requested  In- 
struction cannot  be  considered  on  appeal  wbere 
the  record  does  not  show,  as  reqnired  by  Pen. 
Code,  I  1127,  whether  it  was  given  or  refused. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fS  2940-2945;  Dec.  Dig.  i 
1122.*] 

Appeal  from  Superior  Court,  Santa  Cruz 
Gonntyr  Lucas  F.  Smitb,  Judge. 

Manael  Romero  was  convicted  of  assault 
with  a  deadly  weapon,  and  from  the  Judg- 
ment, and  from  an  order  denying  a  motion 
for  a  new  trial,  he  appeals.    Affirmed. 

Crittenden  &  Houck,  for  appellant  Attor- 
ney  General  Webb  and  BenJ.  K.  Knight, 
Dlst.  Atty.,  for  the  People. 

KERRIGAN,  J.  The  defendant  was  In- 
formed against  by  the  district  attorney  of 
Santa  Cruz  county  for  the  offense  of  an  as- 
sault with  intent  to  commit  murder.  Upon 
being  tried,  he  was  convicted  of  a  lesser  of- 
fense, to  wit,  an  assault  with  a  deadly 
weapon.  Subsequently  the  court  denied  a 
motion  for  a  new  trial,  and  sentenced  the 
defendant  to  a  term  of  imprisonment  In  the 
state  prison.  This  appeal  is  prosecuted  from 
the  order  denying  defendant's  motion  for  a 
new  trial  and  from  the  judgment. 

[1]  The  defendant  claims  that  the  evidence 
is  insufficient  to  support  the  verdict  of  the 
Jury,  and  that  the  court  committed  prejudi- 
cial error  by  refusing  to  give  certain  re- 
quested instructions. 

There  is  no  good  foundation  for  the  point 
that  the  evidence  Is  insufficient.  It  shows 
that  the  defendant  and  the  prosecuting  wit- 
ness had  t>een  living  together  for  some  time, 
having  assumed  towards  each  other  the  rights 
and  duties  of  husband  and  wife  without  the 
previous  celebration  of  any  marriage  cere- 
mony. Angered  by  a  report  which  reached 
him  that  (to  use  the  language  of  the  record) 
the  prosecutrix  had  been  "chasing  around  in 
Santa  Cruz  with  niggers,"  the  defendant, 
furious  with  jealousy  and  under  the  Influence 
of  intoxicating  liquor,  accused  the  prosecu- 
trix of  this  conduct,  attacked  her,  repeatedly 
knocking  her  down,  slashed  her  clothes,  and 
struck  her  with  a  knife.  This  was  in  the 
forenoon  of  June  24,  1911.    Early  in  the  aft- 


ernoon of  the  same  day  the  def tedant  shot 
the  prosecntrix  in  the  stomach,  and  it  is  for 
this  last  act  that  he  was  prosecuted. 

The  def«idant  did  not  take  the  witness 
stand,  but  the  prosecutrix  testified  at  the 
trial  that  the  defendant  told  her  that  be 
was  going  to  shoot  a  rabbit,  and  that  while 
loading  his  pistol,  apparently  for  that  pur- 
pose, it  was  discharged,  the  bullet  finding 
lodgment  in  her  stomach.  This  witness  had 
previously,  on  the  occasion  of  the  prelimina- 
ry examination  of  the  defendant,  testified  as 
to  the  shooting,  and  had  also  made  a  state- 
ment under  a  sense  of  impending  death  at 
variance  with  this  testimony.  Apparently  by 
the  time  of  the  trial  of  the  case  she  had  ex- 
perienced a  desire  to  befriend  the  defend- 
ant, and  her  testimony  given  then  was  in- 
consistent with  her  former  declarations. 
Through  fear  of  the  defendant,  or  out  of 
kindness  to  him,  or  for  some  other  reason, 
her  testimony  at  the  trial  favored  her  as- 
sailant. The  question  for  the  Jury  to  decide 
was  whether  the  shooting  was  accidental  or 
intentional.  They  had  the  right  to  consider 
that  the  defendant  was  Incensed  by  what  be 
had  heard  about  his  paramour;  ttiat  he  was 
intoxicated;  that  be  had  been  quarreling 
with  and  cursing  and  swearing  at  her.  They 
doubtless  concluded  that  he  was  speaking 
with  sarcasm,  or  carrying  out  a  cunning  at- 
tempt to  disguise  a  premeditated  act,  when 
he  said  he  was  going  to  shoot  a  rabbit. 

[2]  We  think  that  the  facts  and  circum- 
stances of  the  case  warrant  the  conclusion  at 
which  the  Jury  evidently  arrived  that  the 
shooting  was  intentional ;  and  we  cannot, 
even  If  we  were  so  disposed,  legally  Interfere 
with  their  verdict  People  v.  Saunders,  13 
Cal.  App.  743,  110  Pac.  825 ;  People  v.  Rush- 
ing, 130  Cal.  449,  62  Pac.  742,  80  Am.  St  Rep. 
141. 

[$]  The  court  refused  to  give  to  the  Jury 
the  defendant's  proposed  Instruction  defining 
reasonable  doubt  That  instruction  correctly 
stated  the  law,  and  perhaps  it  would  have 
been  as  well  to  give  it  in  the  language  asked 
(People  V.  Williams,  17  Cal.  142);  but  as 
it  was  substantially  given  elsewhere  in  the 
charge,  it  cannot  be  said  that  error  in  this 
regard  was  committed. 

[4]  A  more  serious  question  is  presented  by 
the  court's  action  with  respect  to  the  fol- 
lowing requested  instruction:  "The  defend- 
ant i»  not  required  to  take  the  witness  stand 
and  testify  in  his  own  behalf.  It  Is  the  duty 
of  the  prosecution  to  show  his  guilt  beyond 
all  reasonable  doubt  and  to  a  moral  certain- 
ty; and,  if  they  fall  so  to  do,  he  is  entitled 
to  rest  his  case  and  ask  an  acquittal  at  the 
hands  of  the  Jury."  It  is  on  the  italicized 
portion  of  the  requested  Instruction  that  the 
defendant  relies  for  a  reversal  of  the  Judg- 
ment; the  remainder  having  been  given  in 
another  part  of  the  charge.    The  defendant. 
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as  before  stated,  did  not  offer  himself  as  a 
witness,  and  the  jury  must  therefore  hare 
understood  that  he  was  not  required  to  do 
so.  If  this  instruction  had  embraced  the 
statement  that  no  unfavorable  inference  could 
be  drawn  against  the  defendant  because  of 
bis  failure  to  testify,  a  different  question 
would  be  presented. 

[S]  It  may  be  said,  further,  with  regard  to 
this  objection  that  the  record  does  not  show, 
as  required  by  section  1127,  Penal  Code, 
whether  this  instruction  was  given  or  re- 
fused which  alone  would  be  a  sufficient  rea- 
son for  not  considering  the  objection.  Peo- 
ple y.  Bemmerly,  87  Cal.  117,  25  Pac.  206; 
People  T.  January,  77  Cal.  179,  19  Pac.  258; 
Texas  Cotton  Prod.  Co.  v.  Denny  Bros.  <Tex. 
Civ.  App.)  78  S.  W.  557. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:   LENNON,  P.  J.;   HALL,  J. 


17  Cal.  App.  703 

CARTER  V.  GROSSHANS  et  nx.     (Civ.  890.) 

(District  Court  of  Appeal,  First  District, 

California.     Dec.  21,  1911.) 

Appeai,  and   Ehrob    (i   1002*)— FiifDiNGS— 

CONCLUSIVBNEBS. 

A  decision  upon  conflicting  evidence   will 
not  be  reviewed  on  appeal. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  3935-3937;  Dec.  Dig.  § 
1002.*] 

Appeal  from  Superior  Court,  Alameda 
County;  Wm.  H.  Waste,  Judge. 

Action  by  Kate  A.  Charter  against  John 
Grosshans  and  wife.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Austin  Lewis  (W.  A.  S.  Nicholson,  of  coun- 
sel), for  appellant.  Mortimer  iSmitb  and 
H.  W.  Pulcifer,  for  respondents. 

LENNON,  P.  J.  This  action  was  brought 
to  recover  a  Judgment  against  the  defend- 
ants, John  Grosshans  and  Florence  Gross- 
hans, his  wife,  for  the  sum  of  $500,  alleged 
to  be  due  and  unpaid  on  the  purchase  price 
of  certain  real  property  situated  in  the  city 
of  Berkeley.  The  purchase  price  of  the 
property  was  $3,500,  of  which  $1,000  was  to 
be  paid  down  upon  the  signing  and  delivery 
of  the  contract,  and  the  balance  in  monthly 
installments  of  not  less  than  $20  per  month. 

The  plaintiff  pleaded  in  her  complaint  and 
testified  at  the  trial  that  at  the  time  of  mak- 
ing the  contract,  and  as  a  part  of  the  same 
transaction,  she  and  the  defendants  agreed 
that  In  lieu  of  the  first  payment  of  $1,000 
only  one-half  thereof  need  be  paid  in  cash, 
provided  the  defendants  would  furnish  and 
supply  plaintiff  with  a  home  free  of  cost 
to  her  for  the  remainder  of  her  life.  Pur- 
suant to  this  agreement  and  uiK>n  the  sign- 


ing of  the  contract,  the  defendants  paid  the 
plaintiff  $500,  and  took  possession  of  and  oc- 
cupied the  premises,  but  have  ever  since  re- 
fused to  provide  plaintiff  with  a  home,  or  to 
pay  to  plaintiff  the  balance  of  the  $1,000 
which  was  to  be  paid  upon  the  signing  and 
delivery  of  the  contract.  The  testimony  of 
the  plaintiff  was  supplemented  by  the  writ- 
ten correspondence  of  the  parties  and  other 
documentary  evidence  which,  in  a  small  de- 
gree, had  a  tendency  to  support  the  claim 
of  the  plaintiff  in  the  particulars  stated. 

The  defendants  in  their  answer  specifical- 
ly denied  the  agreement  to  furnish  the  plain- 
tiff with  a  home  in  lieu  of  a  rebate  of  $500 
on  the  purdiase  price  of  the  property,  and 
asserted  that  they  had  paid  the  plaintiff  the 
full  sum  of  $1,000,  recited  and  receipted  for 
in  the  original  contract  of  sale.  Upon  the 
issue  thus  raised  the  defendant  and  his  wife 
flatly  contradicted  the  testimony  of  the  plain- 
tiff; and  at  the  conclusion  of  the  trial  tba 
evidence  upon  this  and  every  other  material 
and  controverted  point  was  In  hopeless  con- 
flict. Judgment  was  rendered  for  the  de- 
fendants, from  which  the  plaintiff  appeals 
upon  the  single  ground  of  the  Insufficiency 
of  the  evidence  to  support  the  findings  and 
the  Judgment. 

From  the  record  before  us,  which  consists 
of  the  Judgment  roll  and,  in  lieu  of  a  bill  of 
exceptions,  a  certified  transcript  of  the  tes- 
timony and  proceedings  had  in  the  lower 
court.  It  is  readily  apparent  that  the  trial 
Judge  gave  full  credit  to  the  testimony  of 
the  defendants,  and  gave  but  little,  if  any, 
credence  to  the  testimony  of  the  plaintiff. 
Much,  if  not  all,  of  the  argument  of  the  ap- 
pellant is  devoted  to  a  discussion  of  the 
weight  of  the  evidence  and  the  credibility  of 
the  witnesses.  This,  of  course,  upon  ap- 
peal is  a  waste  of  time  and  words,  for  the 
rule  is  too  well  settled  to  admit  of  discus- 
sion that,  where  the  lower  court  rests  the 
decision  of  a  question  of  fact  upon  conflict- 
ing evidence,  neither  Its  weight  nor  the  cred- 
ibility of  witnesses  can  be  considered  by  an 
appellate  court. 

The  Judgment  appealed  from  Is  affirmed. 

We  concur:     IIALI^  J.;    KERRIG.\N,  J. 


17  Cal.  App.  7M 
WEST  y.  MEARS  et  al.     (Civ.  1,041.) 

(District  Court  of  Appeal,   Second   District, 
California.    Dec.  23,  1911.) 

1.  Appeal  and  Ebror  (§  356*)— Time  of  .\p- 

PEAL. 

An  appeal  from  the  judgment,  not  taken 
within  six  montlis  after  it  was  entered,  can- 
not be  considered,  not  having  been  taken  in 
time. 

fEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  192C,  1927;  Dec.  Dig.  { 
356.*] 
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2.  Appeal  and   Ebbob    ({   867*)— Mods    ot 
Rkvisw. 

On  appeal  from  an  order  denying  a  new 
trial,  neither  tlie  sufficiency  of  the  complaint, 
as  stating  a  cause  of  action,  nor  whether  the 
judgment  is  supported  by  the  findings,  can  be 
considered;  those  matters  being  reviewable 
only  on  appeal  from  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  347&-3486;  Dec.  Dig.  | 
867.»] 

8.  HoBTOAOis     (I     58*)  —  BxBOUTion  —  Ao- 

KROWLEDOMKNT— NKCE8SIT7. 

It  is  not  necessary  that  the  mortgage  be 
acknowledged  in  order  to  enforce  it  as  against 
the  original  mortgagor. 

[Kd.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  {{  155-159:    Dec.  Dig.  i  59.*] 

4.  Appeal   and    Ebbob    ({    706*) — Recobd— 
Evidence— Effect  of  Absence. 

In  absence  of  the  alleged  newly  discorered 
evidence  in  the  record,  error  in  denying  a  mo- 
tion for  a  new  trial  on  that  ground  cannot  be 
considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {$  2944-2947;  Dec.  Dig.  { 
706.*] 

5.  Descent  and  DtsTHiBtrTioN  (jj  91*)— Ti- 
tle OF  DisTBiBUTEE— Action  on  Note. 

One  acquiring  title  to  a  note  under  a  de- 
cree of  distribution  becomes  the  owner,  so  as 
to  maintain  an  action  thereon. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Dec.  Dig.  f  91.*] 

Appeal  frdm  Superior  Court,  Loa  Angeles 
Cotinty;   John  G.  Covert,  Judge. 

Action  by  Henry  S.  West  against  O.  F. 
Hears  and  another.  From  a  judgment  for 
plaintiff  and  an  order  denying  a  motion  for 
a  new  trial,  defendants  appeal.  Order  deny- 
ing new  trial  atfirmed. 

Randall  &  Gaines,  for  appellants.  Hartley 
Shaw,  for  respondent. 

AIXEN,  P.  J.  The  action  was  one  to 
foreclose  a  mortgage,  and  was  commenced 
on  the  4th  day  of  January,  1910;  the  com- 
plaint alleging  that  the  note  and  mortgage 
•were  executed  on  the  4th  day  of  January, 
1905.  The  note  secured  by  the  mortgage 
was  due  In  one  year.  The  answer  denied 
the  execution  of  the  note  and  mortgage, 
pleaded  want  of  consideration  therefor,  and 
fraud  In  their  procurement.  The  court  found 
all  of  the  allegations  of  the  complaint  to  be 
true  and  the  allegations  of  the  answer  to  be 
untrue,  and  rendered  judgment  accordingly. 
ThLs  judgment  was  duly  entered  July  25, 
1910.  More  than  six  months  thereafter,  to 
■wit,  on  April  5,  1911,  defendants  gave  notice 
of  an  api)eal  from  the  Judgment  and  from 
an  order  denying  a  new  trial. 

[1.  2]  The  appeal  from  the  judgment,  not 
baring  been  taken  within  time,  cannot  be 
considered.  It  follows  that  we  cannot  in- 
quire into  the  sufflciency  of  the  complaint 
to  state  a  cause  of  action,  or  the  action  of 
the  court  In  sustaining  a  demurrer  there- 
to, or  whether  the  judgment  la  supported  by 
the  findings.  Moore  v.  Douglas,  132  Cal. 
4O0,  64  Pac.  705,  and  cases  cited. 


[3]  The  only  matter  for  consideration  Is 
as  to  the  action  of  the  court  In  denying  the 
motion  for  a  new  trial.  This  motion  was 
based  upon  an  alleged  error  of  the  court  in 
overruling  defendants'  objection  to  the  re- 
ception of  the  note  and  mortgage  sued  on 
as  evidence  in  the  case,  because  the  same 
was  not  acknowledged.  There  is  nothing  In 
this  contention.  The  suit  being  against  the 
original  mortgagor,  an  acknowledgment  was 
not  necessary  to  give  It  validity.  In  addi- 
tion to  this,  the  note  and  mortgage  are  not 
set  out  In  the  statement  of  the  case,  and  It 
cannot  be  determined  from  the  record  wheth- 
er there  was  any  variance  as  claimed.  The 
motion  for  a  new  trial  was  based  on  the  fur- 
ther ground  that  the  evidence  was  lnsu£Bcl«it 
to  support  the  findings.  We  find,  upon  an 
examination  of  the  statement,  that  there  is 
a  decided  conflict  in  the  evidence;  but  there 
is  some  evidence  upon  the  part  of  plaintiff, 
and  sufficient  to  support  the  findings  of  the 
court  as  made. 

[4]  The  contention  that  the  court  erred 
in  denying  the  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  cannot 
be  considered,  in  view  of  the  fact  that  none 
of  the  newly  discovered  evidence  is  incorpo- 
rated in  the  record. 

[61  One  obtaining  title  to  a  note  through 
a  decree  of  distribution  becomes  the  owner 
thereof,  and  entitled  to  maintain  an  action 
thereon. 

We  find  no  merit  whatever  In  this  appeal, 
and  the  order  denying  a  new  trial  Is  af- 
firmed. 

We  concur:   JAMES,  J.;   SHAW,  J. 


17  Cal.  App.  692 
HUNTINGTON  PARK  IMPROVEMENT  CO. 
v.  SUPERIOR  COURT  OF  LOS  ANGELES 
COUNTY  et  al.    (Civ.  1,055.) 
(District  Court  of  Appeal,  Second  District, 
CaUfomia.    Dec.  El,  1911.) 

1.  Dismissal  and  Nonsuit   (§  40*)— Right 
TO  Dismiss— Entby. 

Under  Code  Civ.  Proc.  J  581,  subsec.  1, 
which  provides  that  plaintiff  may  dismiss  by 
written  request  to  the  clerk,  filed  among  the 
papers  of  the  case,  at  any  time  before  trial, 
where  a  counterclaim  has  not  been  made  or 
any  aiBrmative  relief  sought  by  defendant,  the 
effect  of  such  a  request  is  ipso  facto  to  dis- 
miss the  case,  though  the  clerk  fails  to  make 
entry  thereof  in  the  register. 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent.  Dig.  §  67;  Dec.  Dig.  §  40.*] 

2.  Pbohibition   (§  5*)- Act  of  Judges— Ju- 
bisdiction. 

Where  plaintiff  has  dismissed  bis  action 
by  filing  a  written  request  therefor  with  the 
clerk,  as  provided  by  Code  Civ.  Proc.  §  581, 
subspc.  1,  prohibition  will  lie  to  restrain  the 
court  from  proceeding  with  the  trial  for  the 
reason  that  the  court  has  been  ousted  of  its 
jurisdiction  by  the  act  of  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent.  Dig.  ig  20-30;   Dec.  Dig.  8  5.*] 
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3.  Cebtiorabi  (I  28*)— Grounds— BSxcESS  op 
Jurisdiction. 

Code  Civ.  Proc.  f  1068,  provides  that  the 
writ  of  review  shall  extend  only  to  those  cases 
where  an  inferior  tribunal  exercisingr  judicial 
functions  has  exceeded  its  jurisdiction  and 
there  is  no  appeal  or  other  adequate  remedy. 
Section  581,  subsec.  1,  provides  that  plaintiff 
may  dismiss  by  written  request  to  the  clerk, 
filed  among  the  papers  of  the  case,  at  any  time 
before  trial,  where  defendant  has  interposed  no 
counterclaim,  and  does  not  seek  affirmative  re- 
lief. Held,  that  though  section  581,  subsec.  1, 
gives  plaintiff  an  absolute  right  to  dismiss,  and 
his  filing  of  a  written  request  under  the  statute 
ipso  facto  dismisses  the  case  without  an  or- 
der of  court,  where,  instead  of  pursuing  the 
statutory  method,  he  presents  a  motion  in  open 
court  for  an  order  of  dismissal,  be  abandons 
his  remedy  under  the  statute,  and  an  order  de- 
nying his  motion  is  not  an  act  in  excess  of  jn- 
risdiction  to  review  which  a  writ  of  review  wiU 
lie. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  §|  33,  41;   Dec.  Dig.  f  28.*) 

4.  Certiorari    (§   5*)— Other    Remedy— Ap- 

PEAIr— "XECESSABILT     A1TECT8     THE     JUDG- 
MENT." 

Code  Civ.  Proc.  {  1068,  provides  that  a 
writ  of  review  shall  issue  only  where  an  infe- 
rior tribunal  has  exceeded  its  jurisdiction  and 
there  is  no  appeal  or  other  adequate  remedy. 
Section  956  provides  that,  upon  an  appeal  from 
a  judgment,  the  court  may  review  the  verdict 
or  decision  and  any  intermediate  order  or  de- 
cision excepted  to  which  involves  the  merits  or 
"necessarily  affects  the  judgment,"  held  tliat, 
though  no  appeal  lies  from  an  order  dismissing 
or  refusing  to  dismiss  an  action,  an  erroneous 
order  denying  plaintiff's  motion  to  dismiss  the 
action  affects  the  judgment  thereafter  rendered 
on  the  merits  against  the  plaintiff,  so  that  such 
order  may  be  reviewed  on  appeal  from  the 
judgment,  and  hence  a  writ  of  review  will  not 
lie. 

(Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent.  Dig.  §{  6,  6;   Dec.  Dig.  $  5.»] 

5.  Certiorari  (J  6*) — Other  Remedt  — Ap- 
peal. 

An  order  denying  plaintiff's  motion  to  dis- 
miss, made  in  open  court  in  an  action  in  which 
there  was  no  affirmative  relief  sought,  with 
judgment  for  defendant,  will  not  be  reviewed 
by  writ  of  review,  since  there  is  an  adequate 
remedy  by  appeal  from  an  order  on  a  motion 
to  set  aside  and  vacate  the  judgment  for  want 
of  jurisdiction,  such  order  being  one  made  aft- 
er judgment. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  S§  5,  6;  Dec.  Dig.  {  5.*] 

6.  Judgment  (J  287*)— Record— Conclusive- 
ness. 

In  no  event  can  the  record  of  a  court  of 
general  jurisdiction,  showing  a  judgment  duly 
rendered  upon  trial,  be  contradicted  by  evi- 
dence dehors  the  record,  whether  such  evidence 
be  controverted  or  not. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  ${  567,  568;   Dec.  Dig.  §  287.»] 

Action  by  the  Huntington  Park  Improve- 
ment Company  against  the  Park  Land' Com- 
pany. Plaintiff's  motion  to  dismiss  the  ac- 
tion was  denied,  and  it  applies  for  a  writ 
of  review.    Writ  dismissed. 

Fred  N.  Arnoldy  and  Walter  L.  Bowers, 
for  petitioner.  J.  A-.  Gibson  and  Gibson, 
Dunn  &  Crutcher,  for  respondents. 


SHAW,  J.  Certiorari.  The  record  trans- 
mitted in  obedience  to  tbe  writ  Issued  shows 
that  a  certain  action  brought  In  the  superior 
court  of  lios  Angeles  county,  wherein  peti- 
tioner was  plaintiff  and  the  Park  Land  Com- 
pany was  defendant,  was  duly  and  regularly 
tried,  findings  of  fact  made,  and  judgment 
rendered  for  defendant.  Petitioner  asks  that 
such  acts  be  declared  null  and  void,  claiming 
that  the  action  of  the  court  was  In  excess 
of  Its  jurisdiction  for  the  reason  that,  prior 
to  entering  upon  the  trial  thereof,  there  be- 
ing no  affirmative  relief  demanded  by  de- 
fendant, petitioner,  who  was  plaintiff  in  the 
action,  moved  the  court  for  a  dismissal  of 
the  same,  which  motion  was  by  the  court 
denied.  There  is  nothing  whatever  in  the 
record  showing  the  making  of  such  motion 
or  ruling.  Indeed,  petitioner  does  not  claim 
that  such  facts  are  shown  by  the  record.  In 
lieu  of  such  absent  record,  it  presents  a 
transcript  of  a  colloquy  occurring  at  the  time 
between  the  court  and  counsel  for  the  re- 
spective parties,  which  it  is  claimed  shows 
the  making  of  the  motion  and  the  adverse 
ruling  had  thereon.  At  the  hearing  In  this 
court,  counsel  for  respondents  admitted  the 
correctness  of  this  transcript,  but  insisted 
that  it  did  not  appear  therefrom  that  such 
alleged  motion  was  made  or  ruling  bad  there- 
on; and,  further,  since  the  record  disclosed 
that  the  court  had  jurisdiction  to  try  the 
case,  such  fact  could  not  be  contradicted  by 
evidence  dehors  the  record,  and  hence  the 
matter  was  not  a  subject  of  review  upon  cer- 
tiorari. 

Accepting  the  record  as  showing  that  no 
aflSrmatlve  relief  was  asked  by  defendant, 
and  conceding  that  the  transcript  shows  that 
the  motion  to  dismiss  was  made  in  open 
court  and  by  the  court  denied,  we  are  never- 
theless of  the  opinion  that  petitioner  la  not 
entitled  to  the  writ  applied  for. 

[1]  1.  If  the  motion  was  denied,  the  case 
was  not  dismissed,  but  pending,  and  there- 
fore subject  to  the  jurisdiction  of  the  court. 
It  is  true  that  under  subdivision  1  of  section 
581,  Code  of  Civil  Procedure,  the  plaintiff, 
where  no  affirmative  relief  is  demanded,  may 
himself  dismiss  the  action  by  filing  with  the 
clerk  a  written  request  therefor.  The  effect 
of  such  act  on  his  part  is,  ipso  facto,  to 
dismiss  the  case,  even  though  the  clerk  falU 
to  make  entry  thereof  in  the  register. 

[2]  In  such  case,  prohibition  will  lie  to 
restrain  the  court  from  proceeding  with  the 
trial,  for  the  reason  that  the  court  has  been 
ousted  of  jurisdiction  by  the  act  alone  of 
plaintiff.  Hopkins  v.  Superior  Court,  136 
Cal.  552,  69  Pac.  299;  Kaufman  v.  Superior 
Court,  115  Cal.  152,  46  Pac.  904.  While 
plaintiff  had  an  absolute  right  to  dismiss  the 
action,  such  right  could  be  exercised  only 
in  the  mode  or  manner  prescribed  by  the 
statute;   in  other  words,  the  right  Is  meas- 
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ured  by  tbe  mode  provided  for  its  exercise. 

[3]  Wben,  instead  of  pursuing  the  statuto- 
ry mode,  it,  by  motion  made  In  open  court, 
invoked  tbe  inherent  power  of  the  court  in 
the  exercise  of  which  it  was  asked  to  make 
an  order  dismissing  the  case,  the  making  of 
an  order  either  granting  or  denying  the  mo- 
tion was  within  the  exercise  of  the  jurisdic- 
tion of  the  court.  That  the  court  may  order 
a  dismissal,  upon  application  made  in  open 
court  by  plaintiff,  Is  upheld  in  Richards  & 
Knox  V.  Bradley,  129  Cal.  670,  62  Pac.  316, 
and  McDonald  ▼.  Cal.  Timber  Co.,  2  Cal. 
App.  165,  83  Pac.  172,  which  cases  also  con- 
stitute authority  sustaining  the  right  of  ap- 
peal from  an  order  of  dismissal.  If,  how- 
ever, the  power  so  to  do  be  a  matter  of  ab- 
solute right  when  exercised  in  other  than  the 
statutory  mode,  such  order  Is  wholly  unnec- 
essary, for  It  Is  not  a  right  the  exercise  of 
which  depends  upon  an  order  of  court,  but 
solely  upon  the  act  of  plaintiff  in  making  the 
motion.  It  therefore  follows,  we  think,  that 
the  order,  if  made,  denying  the  motion,  was 
one  made  within  the  jurisdiction  of  the 
court,  and  hence,  if  not  Justified  by  the  facts, 
constitutes  an  error  to  be  otherwise  reviewed 
than  in  a  proceeding  of  this  character. 

141  2.  The  office  of  the  writ  of  review  ex- 
tends only  to  those  cases  where  "an  inferior 
tribunal,  board,  or  officer,  exercising  judi- 
cial functions,  has  exceeded  the  jurisdiction 
of  such  tribunal,  board,  or  officer,  and  there 
Is  no  appeal,  nor,  in  the  judgment  of  the 
oonrt,  any  plain,  speedy,  and  adequate  rem- 
edy." Section  1068,  Code  Civ.  Proc.  Mo  ap- 
peal lies  from  an  order  dismissing  or  refus- 
ing to  dismiss  an  action  (section  056,  Code 
Civ.  Proc),  and  petitioner,  upon  authority  of 
Oarthwalte  v.  Bank  of  Talare,  134  Cal.  237, 
66  Pac.  326,  claims  that  the  order  refusing 
to  dismiss  cannot  be  reviewed  upon  an  ap- 
I>eal  from  the  judgment.  In  that  case  a 
motion  was  made  by  defendant  to  dismiss 
the  case  for  want  of  prosecution,  which  mo- 
tion was  denied.  Upon  trial,  judgment  went 
for  plaintiff.  With  reference  to  this  order, 
wblch  was  one  of  the  errors  relied  upon  for 
a.  reversal  of  the  judgment  on  an  appeal  by 
defendant,  the  court  said:  "This  court  can 
review  only  an  intermediate  order  or  deci- 
sion which  involves  the  merits  or  affects  the 
Judgment.  The  decision  on  the  motion  did 
not  involve  the  merits  of  the  action,  nor  did 
It  necessarily  affect  the  judgment  thereafter 
rendered."  The  sentence  last  quoted  was  not 
necessary  to  a  decision  of  the  case,  the  court 
having  held  the  alleged  error  was  not  preju- 
dicial to  the  substantial  rights  of  defendant 
so  appealing.  We  are  unwilling  to  accept 
tbls  case  as  an  authority  In  support  of  the 
proposition  that  a  Judgment  on  the  merits 
rendered  against  a  plaintiff,  after  an  errone- 
ous order  denying  his  motion  to  dismiss  the 


action,  is  not  affected  by  the  making  of  such 
erroneous  order.  It  would  seem  clear  in  this 
case  that  the  granting  of  the  motion  to  dis- 
miss would  have  prevented  tbe  rendition 
of  the  Judgment  on  tbe  merits  which  fol- 
lowed the  order  denying  such  motion.  In 
our  opinion,  the  order  did  affect  tbe  Judg- 
ment rendered,  since,  bad  the  motion  been 
granted,  the  judgment  could  not  have  been 
rendered. 

[6]  3.  Assuming,  as  claimed  by  petitioner 
upon  the  strength  of  the  Garthwalte  Case, 
that  the  order  cannot  be  reviewed  on  appeal 
from  the  Judgment,  nevertheless  there  ex- 
isted a  plain,  speedy,  and  adequate  remedy 
by  means  of  a  motion  to  set  aside  and  vacate 
the  judgment  upon  the  ground  of  want  of  ju- 
risdiction. In  support  of  which  the  facts 
which  it  is  claimed  ousted  the  court  of  juris- 
diction could  have  been  presented,  and,  upon 
tbe  making  of  an  order  upon  such  motion, 
either  party  could  have  appealed  therefrom, 
as  from  an  order  made  after  judgment,  upon 
a  bill  of  exceptions  embodying  the  facts 
upon  which  the  ruling  of  tbe  court  was 
based,  thus  presenting  the  question  for  con- 
sideration upon  a  duly  authenticated  record. 

[6]  4.  In  no  event  can  the  record  of  a 
court  of  general  Jurisdiction  show^Ing  a  Judg- 
ment duly  rendered  upon  trial  be  contradict- 
ed by  evidence  dehors  the  record,  whether 
such  evidence  be  controverted  or  the  truth 
thereof  admitted. 

It  follows  that  the  writ  must  be  dismissed, 
and  it  Is  so  ordered. 

We  concur  in  the  Judgment:  ALLEN,  P. 
J.;    JAMES,  J. 


IT  Cal.  App.  7S4 
PEOPLE  V.  PETERSON.     (Cr.  .353.) 
(District  Court  of  Appeal,  First  District, 
California.     Dec.  28,  1911.) 

1.  FOBOEBT    (8    26*)  —  INFOBMATION  — SCFFI- 
OlENCT. 

Pen.  Code,  i  470,  provides  that  one  who 
"signs  the  name  of  another  person  or  of  a 
fictitious  person,  knowing  that  be  has  no  au- 
thority to  do  so,  or  falsely  makes,  alters,  forg- 
es, or  counterfeits  any  bill  or  note,  or  utters 
the  same  as  genuine,  knowing  the  same  to  be 
false,  altered,  or  counterfeited,  nball  be  guilty 
of  forgery."  The  Information  alleged  that  ac- 
cused willfully,  falsely,  and  with  intent  to  de- 
fraud a  certain  company,  made,  altered,  and 
forged  a  certain  promissory  note  and  that  ac- 
cused, well  knowing  the  note  to  be  forged,  pass- 
ed the  same  as  true  and  genuine  to  the  corpo- 
ration. Held,  the  information  was  not  defective 
for  not  alleging  that  accused  knew  that  she  had 
no  authority  to  execute  the  note. 

[Ed.   Note. — For   other   cases,   see   Forgery, 
Dec.  Dig.  S  26.*] 

2.  FoRGEBT  ($  32*) —iNFOBiiATiOJT  — Suffi- 
ciency—UiTERiNG  AND  PUBLLSHINO. 

Under  Pen.  Code,  |  470,  providing  that  one 
who  utters,  publishes,  passes,  or  attempts  to 
pass  as  true  and  genuine  any  false,  altered,  or 
forged  bill  or  note,   knowing  the  same  to  be 
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false,  altered,  or  connterfeited,  shall  be  guilty 
of  forgery,  an  information  alleging  that  accus- 
ed, well  knowing  a  note  to  be  forged,  willfully, 
unlawfully,  falsely,  and  fraudulently,  and  with 
intent  to  prejudice,  a  corporation  named,  ut- 
tered, published,  and  passed  a  certain  note  as 
true  and  genuine,  sufficiently  charged  the  of- 
fense of  uttering  and  publishing  the  forged 
note. 

[Ed.  Note. — For  other  cases,  see  Forgery, 
Cent  Dig.  $  64;    Dec.  Dig.  g  32.*] 

3.  Witnesses  (|  269*)— Cboss-Examination. 

A  witness  cannot  be  cross-examined  on  a 

matter  not  touched  by  the  original  examination. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 

Cent.  Dig.  §§  940-954;    Dec.  Dig.  §  209.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Wm.  P.  Lawlor, 
Judge. 

Inez  C.  Peterson  was  convicted  of  forgery, 
and  appeals.    Affirmed. 

Philip  C.  Boardman,  for  appellant  Attor- 
ney General  Webb,  for  the  People. 

KERRIGAN,  J.  The  defendant  was  con- 
victed of  the  crime  of  forgery.  She  moved 
for  a  new  trial,  which  motion  was  denied, 
whereupon  she  was  sentenced  to  imprison- 
ment at  the  state  prison  for  a  term  of  years. 
She  prosecutes  this  appeal  from  the  Judg- 
ment. 

The  information  alleges  that  the  defend- 
ant, on  or  about  the  7th  day  of  March,  1911, 
at  the  city  and  county  of  San  Francisco, 
state  of  California,  "did  then  and  there  will- 
fully, unlawfully,  feloniously,  falsely,  fraud- 
ulently, and  with  Intent  to  prejudice,  damage 
and  defraud  the  Frankenau  Investment  Com- 
pany, a  corporation  *  ♦  •  make,  alter, 
forge,  and  counterfeit  a  certain"  promissory 
note.  After  setting  forth  a  copy  of  the  note, 
the  information  farther  alleges  that  "she,  the 
said  Inez  C.  Peterson,  ♦  •  •  well  know- 
ing the  same  to  be  false  and  forged,  did,"  at 
the  said  time  and  place,  "willfully,  unlaw- 
fully, feloniously,  falsely,  fraudulently,  and 
with  Intent  to  prejudice,  damage  and  de- 
fraud" the  said  corporation,  "utter,  publish, 
and  pass  the  same  as  true  and  genuine  to 
said"  corporation. 

To  this  Information  defendant  Interposed 
a  general  demurrer,  which  was  overruled; 
and  this  ruling  Is  now  assigned  as  error. 

It  will  be  observed  that  the  first  part  of 
the  information  does  not  allege  that  the  de- 
fendant did  the  things  charged,  "know- 
ing that  she  had  no  authority  so  to  do,"  and 
for  this  reason  the  defendant  contends  that 
the  Information  fails  to  Incorporate  therein 
an  essential  ingredient  of  the  offense  as  de- 
fined by  section  470  of  the  Penal  Code ;  that 
therefore  her  demurrer  should  have  been 
sustained. 

[1,2]  This  position  Is  devoid  of  merit. 
The  Information  charges  that  the  defendant 
willfully,  unlawfully,  feloniously,  and  with 
Intent  to  prejudice  and  damage  the  said  In- 
vestment  company,    did   falsely   make   and 


forge  the  promlsaorjr  note  described.  The 
charge  is  predicated  upon  a  portion  of  the 
section  defining  what  Is  forgery,  which  is  not 
qualified  by  the  language  "not  knowing  that 
he  had  not  authority  so  to  do."  This  par- 
ticular language  was  Inserted  by  an  amend- 
ment to  the  section  adopted  in  1905.  The 
charge  is  based  upon  that  portion  of  the  stat- 
ute which  reads  as  follows:  "Every  person 
who,  with  intent  to  defraud,  •  •  •  false- 
ly makes,  alters,  forges  or  counterfeits  any 
*  •  •  promissory  note,  •  •  « "  and  as 
a  charge  under  this  portion  of  the  section 
the  information  Is  without  defect  But  even 
if  this  were  not  so,  still  the  order  of  the 
court  oTermling  the  demurrer  would  have  to 
be  sustained,  because  the  part  of  the  Infor- 
mation charging  the  uttering  and  passing  of 
the  note  alone  states  a  complete  public  of- 
fense. 

The  Information  charged  the  defendant 
with  both  forging  the  note  and  with  uttering 
it.  Evidence  was  Introduced  under  both 
branches  of  the  Information,  and  the  Jury 
was  instructed  upon  both  branches  of  the 
case.  The  verdict  was  general,  and  If,  as 
argued  by  defendant,  the  charging  of  either 
offense  was  radically  defective,  it  would  be 
Imiwssible  to  say  upon  which  charge  of  the 
information  the  verdict  was  based,  and  hence 
the  Judgment  would  perhaps  have  to  be  re- 
versed. People  V.  Mitchell,  92  Cal.  590,  28 
Pac.  597,  788;  People  v.  Turner,  113  Cal. 
278,  45  Pac.  .'ISl.  The  rule  laid  down  In 
those  cases,  however,  has  no  application  here, 
for  the  reason  that  neither  part  of  this  in- 
formation is,  as  we  have  seen,  open  to  ob- 
jection. 

[3]  Defendant  also  complains  that  the  trial 
court  prejudicially  curtailed  her  right  to 
cross-examine  Dr.  Alfred  G.  Meyer,  a  witness 
called  for  the  prosecution.  The  testimony  of 
this  witness  on  direct  examination  did  not 
touch  the  subject  of  defendant's  sanity,  and 
therefore,  of  course,  she  had  no  right  to 
cross-examine  him  concerning  that  matter. 

The  Judgment  and  order  are  affirmed. 

We  concur:  LENNOX,  P.  J. ;   UALL^  J. 


17  Cal.  App.  899 
McTAUGIILIN  v.  McT.AX'GHLIN.     (Civ.  SS."..) 
(District  Court  of  Appeal,  First  District  Cali- 
fornia.    Dec.  21,  1911.) 

1.  Appeal  and   Erkor   (S  101 1*)— Sco^e   of 

REVIKW— CONFLICTI  N(l    EVIDENCE. 

Conflicting  evidence  on  an  issue  upon  which 
the  court  has  made  a  finding  will  not  be  re- 
viewed merely  to  determine  its  preponderam-e. 
IKd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  ;?9S3-3989;  Dec.  Dig.  $ 
1011.*] 

2.  Partnership  (§  95*)— Pcbchase  of  Co- 
partner's iNTERE.ST— CoNTRAcnv-RiQirr  OF 
Buyer  to  Rescind. 

Where  one  competent  to  contract  agreed 
to  buy  out  his  partner,  and  there  was  no  mis- 
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take,  fraud,  or  other  reason  -which  would  make 
the  ajtreement  void  under  Civ.  Code  f  1089, 
providinK  for  what  cause  a  party  to  a  contract 
may  rescind,  he  bad  no  right  of  resciasion. 

[Ed.  Note.— For   other  cases,   see   Partner- 
ship, Cent.  Dig.  {  142;  Dec.  Dig.  i  95.»] 
8.  Pabtnbrship  (8  95»)— Sale  to  Copabtnkb 

— Rescission — Notice. 

A  statement  by  one  partner  to  a  contract 
of  sale  to  the  other  that  he  would  not  keep  his 
contract  if  he  could  get  out  of  it  does  not 
amount  to  a  notice  of  rescission. 

[Bd.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  8  1*5.»] 

4.  Damages   (f  189»)—Contbact— Action  by 
Selleb   foe    Breach  — Evidence— StTFFi- 

CIEXCY. 

In  an  action  for  breach  of  a  contract  to 
purchase  and  pay  for  a  one-third  interest  in 
a  drug  store,  evidence  Md  sufficient  to  sustain 
a  finding  that  the  plaintiff  suffered  a  damage  of 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  8  189.*] 

6.  DAMAOF.S  (§  222*)— Action  by  Selleb  for 
BBEAcir— Findings— Sufficiency. 

Where,  in  an  action  for  the  breach  of  a 
contract  of  sale  of  a  business  by  the  buyer, 
the  complaint  asked  general  damages  only,  a 
finding  that,  by  the  defendant's  failure  to  per- 
form, the  plaintiff  was  damaged  in  a  certain 
sum  was  sufficient  to  support  a  judgment  for 
the  plaintiff  for  such  amount. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Dec.  Dig.  $  222.*] 

6.  Judgment    (§   585*)— Merger   and   Bab- 
Action  BY  Seller  fob  Bbeach— BIstoppel. 
Where  a  contract  for  the  purchase  by  one 
partner  from  another  of  an  interest  in  a  drug 
store  was  breiiclied  by  the  buyer,  and  the  seller 
subsequently  sued  to  dissolve  the  partnership, 
which  suit  was  based  upon  facts  in  no  way  re- 
lated to  the  sale  agreement  or  its  breach,  the 
seller  was  not  estopped  by  such  suit  from  main- 
taining an  action  for  damages  for  the  breach. 
[Ed.  Note.— For  other  cases,   see  Judgment, 
Cent  Dig.  U  1092-1097;    Dec.  Dig.  {  583.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  John  E.  Baker, 
Judge. 

Action  by  Maud  McLaughlin  against  Ralph 
MclAughlin.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Afflriued. 

Wm.  H.  Chapman  and  W.  T.  Hume,  for 
appellant.    Thos.  F.  Dunn,  for  respondent. 

HALL,  J.  This  is  an  appeal  by  defendant 
from  a  judgment  in  favor  of  plaintiff  and 
against  defendant  for  the  sum  of  S(iiiM. 

Plaintiff,  defendant,  and  one  Juanita  Dowd 
who  are  sisters  and  brother,  were,  on  the  3d 
day  of  October,  1909,  equal  copartners  in  a 
certain  drug  store  or  business  conducted  by 
tbem  upon  property  owned  by  defendant.  On 
said  day  plaintiff  and  defendant  entered  into 
an  agreement  in  writing,  signed  and  executed 
by  them  In  duplicate,  wherein  defendant 
agreed  to  purchase  from  plaintiff,  aud  plain- 
tiff agreed  to  sell  to  defendant,  the  Interest 
of  plaintiff  In  said  business  for  the  sum  of 
$750,  which,  by  the  terms  of  the  contract, 
was  to  be  paid  by  defendant  to  plaintiff  with- 


in 40  days  from  the  date  of  said  contract. 
Defendant  did  not  pay  said  money,  or  any 
part  thereof,  within  said  40  days,  or  at  all, 
but  refused  to  perform  said  contract,  and  re- 
pudiated the  same.  This  action  was  brought 
on  the  18th  day  of  February,  1910,  to  re- 
cover damages  for  the  breach  of  said  con- 
tract on  the  part  of  defendant  In  refusing 
to  pay  for  and  purchase  said  interest  of 
plaintiff  in  said  business,  as  be  had  agreed. 
The  contract  is  perfectly  certain  and  un- 
ambiguous in  Its  terms,  and,  as  stated  in 
appellant's  brief,  "the  answer  of  defendant 
admits  the  execution  of  the  contract,  but 
seeks  to  avoid  the  same  upon  the  following 
grounds:  (1)  The  contract  alleged  does  not 
express  all  of  the  agreement  of  the  parlies, 
in  that  the  contract  was  Intended  to  be  an 
option  to  purchase,  and  not  an  absolute  con- 
tract to  purchase.  (2)  That  the  defendant 
was  not  competent  to  execute  the  contract; 
and  therefore  the  same  was  void.  (3)  That 
the  defendant  rescinded  the  contract  within 
a  reasonable  time  after  discovering  that  the 
same  did  not  express  the  contract  as  be  un- 
derstood it." 

Defendant  also  pleaded  that  plaintiff,  after 
the  expiration  of  40  days  and  before  the 
commencement  of  this  action,  had  brought 
and  prosecuted  an  action  against  defendant 
aud  the  other  copartner,  Juanita  Dowd,  to 
judgment  for  a  dissolution  of  said  copart- 
nership in  said  drug  store  business,  and 
claimed  that  by  such  action  she  was  estop- 
ped from  recovering  damages  for  defendant's 
breach  of  his  contract  to  purchase. 

The  court  found  the  facts  against  the  claim 
of  defendant  pleaded  by  him  In  support  of 
bis  alleged  grounds  for  avoiding  the  con- 
tract, aud  also  held  that  the  bringing  and 
prosecution  of  the  action  for  a  dissolution 
did  not  bar  or  estop  plaintiff  from  recovering 
damages  for  defendant's  breach  of  said  con- 
tract to  purchase  said  business. 

[1]  We  understand  appellant  to  ask  for  a 

reversal  of  the  Judgment  for  insufficiency  of 

the  evidence  to  support  the  findings  of  the 

trial  court  upon  the  matters  above  set  forth 

as  pleaded  as  grounds  for  avoidance  of  the 

contract.    It  is  sufilcient  to  say  that  there  is 

abundant  evidence  in  the  record  to  Bupix>rt 

the  finding  of  the  court     We  do  not  deem 

it  necessary  to  recite  the  testimony;  for  ap- 

I  pellaut   in  his   brief,   as  we  understand  it, 

I  only  claims  that  the  affirmative  matters  re- 

I  lied  on  by  him   were  supported   by  a   pre- 

'  ponderance   of   the   evidence.     Thus,   as   to 

i  the  first  ground,  he  states:    "In  this  case, 

by  a  preponderance  of  testimony  and  by  the 

circumstances  surrounding  the  making  of  the 

contract,  it  is  established  that  the  appellant 

did  not  understand  the  contract  to  be  one 

of  purchase  and  sale,  but  merely  an  option 

for  40  days."    Again  he  says:    "The  second 

defense  depends   upon  practically   the  same 
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eTldence  as  the  first  defense.  The  prepond- 
erance of  evidence  shows  that  the  defendant 
was  drunk,  or  Jnst  getting  over  the  effect* 
of  a  spree."  There  Is  thns  no  real  conten- 
tion that  there  does  not  exist  a  conflict  in 
the  evidence  as  to  the  facts  relied  on  by  ap- 
pellant as  constituting  what  he  la  pleased  to 
designate  his  "first  and  second  defenses." 
At  any  rate,  the  evidence  in  the  record  abund- 
antly supports  the  findings  of  the  court. 

[2,3]  As  to  the  finding  of  the  court  that 
the  defendant  did  not  rescind  the  contract, 
it  is  sufficient  to  say  that,  the  findings  being 
against  him  as  to  the  matters  above  discuss- 
ed, he  bad  no  right  to  rescind.  As  the  con- 
tract was  not  entered  into  by  him  through 
mistake,  fraud,  or  because  of  any  other  rea- 
son that  would  make  it  voidable,  he  had  no 
right  to  rescind.  Civ.  Code,  §  1689.  Further, 
the  testimony  of  plaintiff  shows  that  he 
never  did  give  her  any  notice  of  rescission; 
the  nearest  approach  thereto  being  his  state- 
ment to  her  that  "If  he  could  get  out  of  It 
be  wonld  not  keep  bis  contract." 

[4]  Appellant  further  contends  that  the  evi- 
dence does  not  support  the  finding  made  by 
the  court  that  plaintiff  was  damaged  by  the 
refusal  of  defendant  to  perform  the  contract 
in  the  sum  of  $355.  The  contract  called  for 
the  payment  by  defendant  of  the  sum  of  $750 
to  plaintiff  for  her  one-third  interest  in  the 
business.  Defendant  himself  testified  that 
her  one-third  Interest  at  the  time  of  making 
the  contract  and  at  all  subsequent  times  was 
of  a  no  greater  value  than  $250.  A  pharma- 
cist, who  had  been  employed  as  such  for  the 
three  years  preceding  the  closing  out  of  the 
business,  testified  to  the  effect  that  the  en- 
tire business  (that  is,  the  interest  of  the 
three  owners),  including  stock,  fixtures,  bills 
receivable,  and  good  will  was  worth  but 
$1,000  to  a  good  pharmacist,  and  but  $750 
to  any  one  else.  This  evidence  afforded 
ample  basis  for  the  finding  that  plaintiff,  by 
defendant's  breach  of  the  contract  to  pur- 
chase her  one-third  Interest,  bad  suffered  a 
damage  of  $365. 

[6]  Appellant  in  his  dosing  brief  also  con- 
tends that  the  finding  as  to  damage  is  not 
sufficient  to  support  the  judgment  The  find- 
ing is  "that,  by  reason  of  defendant's  refus- 
al to  perform  his  said  part  of  said  agreement 
to  purchase  the  Interest  of  plaintiff  in  the 
property  hereinbefore  described,  plaintiff  has 
been  and  Is  damaged  in  the  sum  of  $355." 
This  finding  Is  ample.  It  substantially  finds 
In  the  language  of  the  complaint,  which 
sought  the  recovery  of  general  damages  only. 
The  natural  and  ordinary  damages  resulting 
from  a  breach  of  a  contract  may  be  recover^ 
ed  under  a  general  allegation  of  damages. 
13  Cyc.  175,  and  cases  there  cited  under  note 
90.  And  a  finding  that  follows  the  language 
of  a  good  complaint  is  all  that  is  required. 

[6]  The  only  other  matter  that  remains  to 


be  considered  Is  the  contention  of  the  appel- 
lant that  plaintiff,  by  bringing  and  prosecut- 
ing to  Judgment  the  suit  for  dissolution  of 
the  copartnership,  bad  estopped  herself  from 
claiming  damages  for  defendant's  breach  of 
bis  contract  to  purchase  her  Interest  in  said 
business.  We  can  see  no  element  of  estop- 
pel in  her  action.  The  two  actions  had  no 
connection  with  one  another.  The  breach 
of  the  contract  to  inirchase  was  complete, 
and  the  damages  for  such  breach  had  accrued 
before  the  suit  for  dissolution  was  Institut- 
ed. She  had  a  right  to  recover  her  damages 
for  such  breach,  and  as  the  partnership  still 
existed  she  bad  a  right  by  her  action  to  com- 
pel a  dissolution  and  settlement  of  the  part- 
nership affairs.  Appellant  had  defaulted  and 
refused  to  perform  his  contract  to  purchase. 
The  subsequent  bringing  of  the  action  for  a 
dissolution  did  not  alter  or  in  any  way 
change  his  position  with  regard  to  the  con- 
tract to  purchase,  which  he  bad  already  re- 
pudiated. Neither  did  plaintiff  seek  two  in- 
consistent remedies.  Hie  remedies  she 
sought  grew  out  of  different  facts,  and  had 
no  relation  to  one  another. 

The  Judgment  must  be  affirmed;  and  it  is 
so  ordered. 


We  concur: 
GAN,  J. 


LENNON,   P.  J.;    EERRI- 


17  Cal.  App.  7St 
AOOTTRE  T.  PECK  et  al.    (Civ.  1.049.) 
(District  Court  of  Appeal,  Second  District, 
California.    Jan.  2,  1912.) 

1.  Appeal  and  Brrob    (gf   931,   934*)— Re- 
view— Presumptions. 

Where  a  court  of  record  found  that  a  par- 
ty deposited  in  court  money  to  pay  to  the  ad- 
verse party,  and  that  the  latter  was  entitled 
thereto,  and  rendered  judgment  to  that  effect, 
an  appellate  court  must  presume,  in  the  absence 
of  a  contrary  showing,  that  the  facts  or  idead- 
ings  authorized  the  findings  and  judgment  with- 
in Code  Civ.  Proc.  S§  672,  573,  providing  for 
deposits  in  court  for  delivery  on  conditions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  876a-8771,  8777-«781; 
Dec.  Dig.  §g  931,  934.*] 

2.  Deposits  in  Coubt  (|  8*)— Mode  of  De- 
posit—Obdbb  or  Court— "Public  Monet." 

Code  Civ.  Proc.  g  572,  provides  that,  when 
it  appears  by  a  pleading  or  the  examination 
of  a  party  that  he  holds  money  or  other  prop- 
erty which  ig  the  subjec.t  of  the  litigation  as 
trustee  for  another  party,  the  court  may  order 
the  same,  upon  motion,  to  be  deposited  in 
coart  upon  such  conditions  as  may  be  jnst 
Section  573  provides  that,  whenever  money  ia 
paid  into  court,  the  same  must  be  delivered  to 
the  clerk,  who  shall  deposit  the  same  with  the 
county  treasurer  to  be  held  in  a  distinct  fund, 
subject  to  the  order  of  the  court,  and  for  the 
safe-keeping  of  the  same  the  treasurer  shall 
be  liable  on  bis  official  bond.  Held  that,  where 
money  was  paid  to  the  clerk  of  the  court  with- 
out a  preliminary  order  of  the  court  direct- 
ing such  deposit,  such  money  when  paid  to  the 
county  treasurer  became  pnblic  money  within 
Pen.  Code,  (  426,  where  the  court  thereafter 
found  that  a  deposit  had  been  made,  and  ad- 
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indeed  that  tbe  party  tor  whose  benefit  it  waa 
made  was  entitled  thereto,  and  hence  the  coun- 
ty treasnrer  was  liable  on  his  official  bond  for 
the  amount  of  such  deposit. 

(EJd.  Note.— Pot  other  cases,  see  Deposits  in 
Court,  Dec.  Dig.  |  8.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5797-5798.] 

3.  Judgment  ({{  506,  507*)— Coixateral  At- 
tack. 

Where  the  court  within  its  jurisdiction 
took  cognizance  of  a  fund  paid  into  court  by 
a  party  for  the  use  of  the  adverse  party  and 
awarded  by  its  judgment  the  fund  to  the  ad- 
verse party,  the  judgment  could  not  be  col- 
laterally attacked  either  by  a  party  to  the  ac- 
tion or  by  a  stranger,  however  erroneously  the 
court  acted. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  949,  950;  Dec.  Dig.  S|  506,  507.*] 

4.  Deposits  in  Coubt  (|  8*)— County  Xbeas- 

UREB — LlABILITT. 

A  county  treasnrer  who  receives  a  certlf-' 
icate  of  deposit  under  a  judgment  adjudging  the 
same  to  be  a  deposit  in  court  for  the  benefit 
of  a  party  to  a  pending  litigation  must  reduce 
the  money  payable  on  the  certificate  to  his  pos- 
session and  safely  keep  the  same  until  disburs- 
ed under  authority  of  law,  and,  where  he  re- 
tains the  certificate  payable  on  demand,  be  in 
effect  loans  the  money  to  the  bank,  and  violates 
the  law,  and  he  and  big  sureties  on  his  official 
bond  are  liable  for  a  loss  in  consequence  of 
the  insolvency  of  the  banlc,  though  be  acted  in 
good  faith,  and  believed  that  the  bank  was 
solvent. 

[Ed.  Note.— For  other  cases,  see  Deposits  in 
Court,  Dec.  Dig.  {  8.«] 

Appeal  from  Superior  Court,  Ventura 
County;  Frank  R.  Willis,  Judge. 

Action  by  Pierre  Agoure  against  H.  E. 
Feck  and  another.  From  a  Judgment  for 
plaintiff  and  from  an  order  denying  a  new 
trial,  defendants  appeal.    Affirmed. 

Hlatt  &.  Selby,  Geo.  F.  Hatton,  H.  F.  Peart, 
and  Orestes  Orr,  for  appellants.  Charles  S. 
Burnell  and  Charles  E.  Haas,  for  respoudeut 

ALLEN,  P.  J.  The  action  is  one  brought 
by  plaintiff  against  the  treasurer  of  Ventura 
county,  and  upon  bis  official  bond.  Judg- 
ment went  for  plaintiff,  from  which,  and  an 
order  denying  a  new  trial,  defendants  appeal. 

The  case  Is  this:  On  the  19th  day  of 
March,  1907,  an  action  was  pending  In  the 
superior  court  of  Ventura  county,  wherein 
Joseph  F.  Lewis  was  plaintiff  and  Pierre 
Agoure  was  defendant.  On  said  date  plain- 
tiff in  said  action  tendered  to  Agoure  the 
stun  of  $1,000,  conceded  to  tie  due  him  on 
account  of  the  cancellation  of  a  lease  In- 
volved in  said  action,  which  sum  Agoure  re- 
fused to  accept;  and  thereupon  Lewis  de- 
posited with  a  banking  company  in  Ventura 
|1,000  and  the  bank  Issued  a  certificate  of 
deposit  for  such  sum,  payable  to  the  county 
clerk  upon  return  of  the  certificate  duly  and 
properly  indorsed.  This  certificate  of  de- 
posit was  delivered  to  the  county  clerk,  who 
receipted  for  the  same  as  money  deposited  in 
the  case  of  Lewis  v.  Agoure,  and  who  had 
the  same  in  his  hands  on  the  3d  day  of 


April,  1907,  at  which  date  the  action  pending 
was  finally  heard  and  determined  by  the  su- 
I)erlor  court  of  Ventura  county,  in  which 
action. the  trial  court  found:  "That  the  said 
plaintiff  has  brought  into  and  deposited  in. 
court  the  sum  of  one  thousand  dollars  ($1,- 
000),  lawful  money  of  the  United  States,  to 
pay  to  the  said  defendant  for  the  cancella- 
tion of  said  lease,  should  the  court  so  award ; 
that  the  defendant,  Agoure^  is  entitled  to 
have  paid  to  him  the  said  sum  of  one  thou- 
sand dollars  <$1,000)  so  tendered  him  and 
now  deposited  with  the  clerk  of  tills  court" 
The  Judgment  recited,  among  other  things: 
"It  Is  further  ordered,  adjudged,  and  decreed 
that  the  defendant  is  entitled  to  the  sum  of 
on«  thousand  dollars  ($1,000),  deposited  in 
court  for  him  by  the  plaintiff,  and  the  said 
sum  is  hereby  awarded  the  said  defendant  aa 
a  consideration  for  the  cancellation  of  his 
lease."  Thereafter  tl>e  clerk  continued  to 
hold  such  certificate  of  deposit  until  the  lAth 
day  of  June,  1907,  on  which  date  the  cleric 
delivered  said  certificate  of  deposit  to  the 
treasurer  of  Ventura  county,  at  the  time  no- 
tifying the  treasurer  that  the  same  was  a 
deposit  in  court  and  was  delivered  by  the 
clerk  to  the  treasurer  as  and  for  a  deposit 
in  court  in  said  action,  and  the  treasurer  re- 
ceived the  same  as  and  for  a  deposit  Of  $1,- 
000  In  court  in  said  action,  and  not  otheP- 
wise;  and  at  the  time  of  such  deposit  the 
clerk  inquired  of  the  treasurer  if  he  desired 
to  have  the  money  in  gold  pieces,  and  the 
treasurer  replied  that  he  guessed  not;  that, 
if  the  clerk  would  indorse  it,  he  would  take 
a  chance  on  It.  Thereafter,  on  April  6, 1909, 
after  said  Judgment  of  the  superior  court 
had  been  affirmed  by  this  court,  the  superior 
court  of  Ventura  county  made  Its  order  di- 
recting the  defendant  treasurer  to  deliver 
and  pay  over  $1,000  to  plaintiff  herein,  which 
the  defendant  refused  to  do,  and  such  sum 
has  never  been  paid  to  plaintiff,  or  to  any 
one  for  him.  It  appears  from  the  record 
that  the  treasurer,  upon  receipt  of  the  cer- 
tificate of  deposit,  continued  to  hold  the 
same.  The  said  banking  company  at  such 
time,  and  for  a  long  time  thereafter,  was 
reputed  to  be  solvent,  but  subsequently  be- 
came Insolvent  and  the  certificate  of  deposit 
became  uncollectible.  The  trial  court  found 
in  this  action  that  the  money  was  properly 
paid  into  the  hands  of  the  treasurer  In  his 
official  capacity,  and  that  he  was  guilty  of 
negligence.  In  that  he  did  not  use  due  dili- 
gence to  prevent  loss  to  plaintiff,  although 
not  acting  in  ttad  faith. 

[1]  It  is  contended  by  appellants  that  the 
court  was  without  Jurisdiction  or  authority 
to  order  the  money  paid  into  court,  for  the 
reason  tliat  nothing  appears  in  the  record 
showing  that  the  case  of  Lewis  v.  Agoure 
was  one  which,  under  section  672  of  the 
Code  of  Civil  Procedure,  Justified  an  order 
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wltb  reference  to  deposit ;  and,  further,  that, 
If  the  same  comes  under  such  section,  a  pre- 
liminary order  before  deposit,  upon  the  ap- 
plication of  a  twrty,  is  essential  in  order  that 
a  deposit  may  be  accepted  or  become  a  de- 
posit in  court  Section  672,  Code  of  CItU 
Procedure,  provides:  "When  it  is  admitted 
by  the  pleadings,  or  shown  upon  the  exam- 
ination of  a  party  to  the  action,  that  he  has 
In  blB  possession,  or  under  bis  control,  any 
money  or  other  thing  capable  of  delivery, 
which,  being  the  subject  of  litigation.  Is  held 
by  him  as  trustee  for  another  party,  or 
which  belongs  or  is  due  to  another  party,  the 
court  may  order  the  same,  upon  motion,  to 
be  deposited  in  court  or  delivered  to  such 
party,  upon  such  conditions  as  may  be  just 
subject  to  the  further  direction  of  the  court." 
Section  673,  Code  of  Civil  Procedure,  pro- 
vides that,  whenever  money  Is  paid  into  or 
deposited  In  court,  the  same  must  be  deliv- 
ered to  the  clerk  In  person,  or  to  such  of  his 
d^utles  as  shall  be  especially  authorized  by 
appointment  In  writing  to  receive  the  same. 
"He  must,  tmless  otherwise  directed  by  law, 
deposit  It  with  the  county  treasurer  to  be 
held  by  him  subject  to  the  order  of  the  court 
The  treasurer  must  keep  each  fund  distinct, 
and  open  an  account  with  each.  •  •  « 
For  the  safe-keeping  of  the  money  deposited 
wltb  him  the  treasurer  Is  liable  on  bis  offi- 
cial bond."  Nothing  to  the  contrary  appear- 
ing, and  all  Intendments  being  in  favor  of 
the  Judgment  of  a  court  of  record,  It  will  be 
presumed  that  In  the  case  of  Lewis  v. 
Agoure  the  $1,000  therein  Involved  was  by 
the  pleadings  in  that  case  admitted  to  be 
due,  or  that  such  facts  existed  or  had  been 
shown  to  the  court  as  would  authorize  an 
order  directing  a  deposit 

[2]  It  may  be,  and  probably  it  Is,  true  that 
before  the  3d  day  of  April,  the  date  when 
the  superior  court  made  its  order  and  judg- 
ment In  connection  wltb  this  fund,  by  reason 
of  failure  on  the  part  of  Lewis  to  make  ap- 
plication for  and  there  being  no  formal  or- 
der of  court  directing  a  deposit  of  the  money, 
the  same,  although  In  the  hands  of  the  clerk, 
was  nevertheless  subject  to  the  order  of 
Lewis,  and  was  not  under  the  control  of  the 
court  or  In  Its  treasury.  But  when  the 
court,  taking  cognizance  of  the  fund,  and  by 
its  Judgment  determined  the  same  to  have 
been  paid  Into  court,  and  then  being  de- 
posited subject  to  the  order  and  Judgment  of 
the  court,  the  same  became  a  deposit  In 
court  and  the  control  of  Lewis  thereover 
ceased. 

[3]  "However  erroneously  the  court  may 
have  acted  in  the  premises,  it  being  within 
Its  Jurisdiction  to  make  the  order,  Its  order 


is  not  absolutely  void."  Rowe  t.  Blake,  112 
CaL  644,  44  Pac.  1084.  "In  a  collateral  ac- 
tion. It  cannot  be  brought  in  question,  even 
by  a  party  to  it,  much  less,  as  in  this  case, 
by  a  stranger  to  It"  Hunt  v.  Loucks,  38  Cal. 
382,  99  Am.  Dec.  404.  We  are  of  opinion, 
then,  that  the  court  had  jurisdiction  in  a 
proper  case  to  make  the  order,  and  that  it 
must  be  assumed  that  the  case  in  which  the 
order  was  made  was  a  proper  one,  and,  hav- 
ing been  so  made  and  the  Judgment  of  a 
court  rendered  in  connection  therewith,  the 
same  Is  binding  upon  the  parties  and  is  not 
subject  to  collateral  attack.  The  court  then 
having  accepted  in  its  treasury  tbe  $1,000  in- 
volved and  adjudged  it  to  be  a  money  de- 
posit In  court,  the  law  requires  the  clerk  to 
pay  tbe  same  Into  tbe  bands  of  the  county 
treasurer,  and  the  same  when  received  by 
the  treasurer  In  his  official  capacity  became 
public  mon^  under  the  provisions  of  sec- 
tion 426  of  the  Penal  Code.  The  treasurer 
is  by  statute  prohibited  from  depositing  pub- 
lic money  In  any  bank  or  loaning  the  same 
or  any  portion  thereof,  and  Is  liable  for  fail- 
ure to  keep  tbe  same  In  bis  possession  until 
disbursed  or  paid  out  by  authority  of  law. 

[4]  When  the  treasurer  received  this  cer- 
tificate of  deposit,  under  the  terms  of  the 
Judgment  of  tbe  court,  be  could  only  receive 
the  same  as  money,  and  it  was  his  plain 
duty  to  have  reduced  tbe  money,  certified  to 
be  payable  upon  the  presentation  of  tbe  cer- 
tificate, to  bis  possession  and  to  have  safely 
kept  tbe  same  until  disbursed  under  author- 
ity of  law.  Failing  to  do  this,  he  was  guilty 
not  only  of  a  violation  of  the  law,  but  of 
gross  negligence  In  tbe  management  and  care 
of  this  property ;  and  assuming  that  the  lia- 
bility of  a  treasurer  on  account  of  such  de- 
posits is  but  that  of  a  depositary  for  bire. 
and  liable  therefor  only  in  the  absence  of  or- 
dinary care,  nevertheless,  the  record  In  this 
case  discloses  that  he  did  not  use  ordinary 
care  in  the  preservation  of  this  property. 
His  retention  of  the  certificate  of  deposit 
payable  upon  demand,  was  in  legal  effect  but 
a  loan  to  the  bank  of  tbe  money  In  his  pos- 
session, a  thing  which  by  law  he  Is  prohibited 
from  doing,  and  he  cannot  be  heard  to  ex- 
cuse himself  upon  the  ground  that  he  acted 
in  good  faith,  believing  tbe  bank  to  be  sol- 
vent We  are  of  opinion,  therefore,  that  all 
of  the  findings  of  tbe  court  with  reference  to 
tbe  negligence  and  want  of  care  upon  the 
part  of  the  treasurer  are  amply  supported. 

We  see  no  error  of  the  court  in  tbe  admis- 
sion or  in  the  rejection  of  evidence  tendered. 

Tbe  Judgment  and  order  are  affirmed. 

We  concur:   JAMES,  J.;   SHAW,  J. 
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AMERIGAN-HAWAHAN  ENGINEEKINQ  & 
CONSTRUCTION  CO..  limited,  v. 
BUTLER  etal.    (Civ.  846.) 
(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Jan.  2,  1912.) 

1.  Appeal  and  Ebbob   (|   1151*)— Kbview— 
Ekrobs  on  Face  of  Recobd. 

Where  there  was  a  general  finding  that 
the  plaintiff  did  certain  work  for  the  defendant 
and  furnished  certain  materials,  the  reason- 
able value  of  which  amounted  to  a  certain  sum, 
and  that  the  hire  of  watchman,  foreman,  etc., 
on  such  building  cost  another  and  smaller  sum, 
the  latter  sum  will  not  be  considered  to  have 
been  included  in  the  larger  on  a  finding  in  the 

SlaintiS's  favor,  where  a  conclusion  of  law 
eclares  that  the  plaintiff  is  not  entitled  to  re- 
cover the  smaller  sum;  and  hence  the  error 
in  failing  to  allow  such  smaller  sum  is  one  ap- 
pearing on  the  face  of  the  record,  which  may 
be  corrected  by  the  appellate  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1151.*] 

2.  INTEBEST     (I    19*)— TnOB    FBOM    WHICH    IN- 

TBBE8T  RuN»— Quantum  Meruit. 

In  an  action  of  quantum  meruit,  interest 
is  allowable  only  from  the  time  judgment  is 
rendered. 

[Ed.    Note.— For  other   cases,    see   Interest, 
Cent.  Dig.  §»  35-40;   Dec.  Dig.  S  19.»] 

8.  Interest  ({  19*)— Time  fbom  Which  In- 
TKBEST  Runs— Quantum  Mebuit. 

Where  contractors  elected  to  rescind  a 
building  contract  for  breach  by  the  owner,  and 
sued  on  a  quantum  meruit  for  services  ren- 
dered and  material  furnished,  and  both  the  lia- 
bility and  the  amount  of  the  demand  were  con- 
troverted, the  demand  was  unliquidated,  espe- 
cially where  the  finding  was  for  a  sum  consider- 
ably less  than  that  songht,  and  interest  will  not 
be  allowed  thereon  before  judgment. 

[Ed.    Note.— For   other   cases,    see   Interest, 
Cent.  Dig.  §§  35-40;   Dec.  Dig.  §  19.*] 

4.  Interest    (}  66*)— Recovery— Pleading — 
Necessity  of  Claim. 

Interest  will  not  be  allowed,  prior  to  a 
Jndgment.  in  an  action  for  the  reasonable  value 
of  services  rendered  and  material  furnished, 
where  there  were  no  facts  alleged  in  the  com- 
plaint from  which  it  could  be  inferred  that  the 
plaintiff  was  entitled  to  such  interest,  and 
there  was  no  prayer  therefor. 

[Ed.   Note. — For   other   cases,    see   Interest, 
Cent  Dig.  |  147;  Dec.  Dig.  §  66.*] 

5.  Iwtebjwt  (I  18*)— Accounts- Settlement. 

Under  Civ.  Code,  §  1917.  which  provides 
that  interest  is  payable  on  money  due  on  any 
settlement  of  account  from  the  day  the  balance 
is  ascertained,  interest  will  sot  be  allowed  up- 
on a  recovery  on  a  quantum  meruit  for  mate- 
rials furnished  and  services  performed  under 
a  building  contract,  though  estimates  of  mate- 
rials and  labor  incorporated  in  the  building 
were  delivered  monthly  to  the  architects  in 
accordance  with  the  terms  of  the  contract, 
such  estimates  not  binding  defendant. 

[Ed.   Note. — For   other   cases,    see    Interest, 
Dec.  Dig.  i  18.*] 

e.  Work  and  Labor  (§  14*)— Quantum  Meb- 
triT— Evidence— BviLDiNG  Co.ntbact. 

While,  in  an  action  on  a  quantum  meruit 
for  the  value  of  services  and  material  fur- 
nished for  a  building  after  an  election  to  re- 
scind the  building  contract,  the  contract  might 
be  shown  to  aid  the  determination  as  to  the 
value  of  the  work  and  materials,  none  of  its 
terms  may  be  taken  advantage  of  therein. 

[Ed.  Note. — For  other  cases,  see  Work  and 
liabor.  Cent.  Dig.  g$  .31-3;j;    Dec.  Dig.  f  14.*] 


Appeal  from  Superior  Clourt,  City  and 
County  of  San  Franciaco;  Geo.  A.  Sturte- 
vant,  Judge. 

Action  by  the  American-Hawaiian  Engi- 
neering &  Construction  Company  agaluttt 
Emma  G.  Butler  and  another.  From  a 
Judgment  for  plaintiff  for  a  part  of  the  re- 
lief demanded.  It  ap];>eala.  Modified  and  af- 
firmed. 

Edgar  C.  Chapman,  for  appellant.  Charles 
W.  Slack,  for  respondent  Butler.  B.  H, 
Countryman,  for  other  respondent. 

BURNETT,  J.  In  this  opinion  we  shall 
refer  to  Emma  G.  Butler  as  respondent, 
since  the  defendant  In  the  cross-complaint 
has  no  interest  in  the  proceedings  here.  The 
plaintiff  has  appealed  on  the  Judgment  roll 
from  a  Judgment  in  its  favor.  It  makes  two 
contentions:  "First:  The  Judgment  should 
be  increased  by  the  amount  of  $7,170,  the 
sum  expended  by  appellant  In  the  hire  of 
superintendents,  foremen,  and  watchmen  in 
the  construction  of  the  building  mentioned 
in  this  action ;  and,  second,  it  should  be  in- 
creased by  the  amount  of  legal  interest  on 
a  part  of  its  claim  from  the  time  of  filing 
the  complaint  in  this  action,  on,  to  wit,  No- 
vember 11,  1907,  viz.,  interest  on  $57,804.57." 

[1]  As  to  the  first  of  these  propositions, 
resix>ndent  answers:  "First,  that  the  appel- 
lant has  recovered  the  amount  of  the  value 
of  these  men's  services,  and  the  value  there: 
of  is  included  in  finding  No.  4  of  the  lower 
court,  fixing  'the  reasonable  market  value  of 
all  of  the  work  of  the  construction  of  said 
building,  and  of  the  material  and  labor  so 
as  aforesaid  incort>orated  therein.'  Second, 
that,  even  if  the  lower  court  did  not  in  fact 
include  in  its  finding  No.  4  the  value  of  the 
services  of  these  men,  yet  the  court  will 
not  inquire  therein,  unless  the  fact  of  such 
omission  appear  plainly  on  the  face  of  the 
record,  which  it  does  not"  We  think  it 
does  appear  "plainly  on  the  face  of  the  rec- 
ord" that  the  trial  court  made  no  allowance 
for  the  services  of  these  men.  This  is  a  nec- 
essary inference,  as  we  view  it,  from  the  or- 
dinary signification  of  the  terms  employed 
by  the  court  tn  stating  the  facts  and  its 
conclusions  therefrom.  It  can  hardly  be 
made  more  emphatic  than  by  exhibiting  these 
findings  as  follows: 

"(,1)  That  on  or  about  the  20th  day  of 
June,  1905,  plaintiff  did,  at  the  8i)ecial  in- 
stance and  re<iue8t  of  defendant,  commence 
the  work  of  the  construction  of  certain  |>orr 
tlons  of  said  building,  and  did  thereafter 
continue  to  perform  said  work  without  in- 
terruption, except  as  hereinafter  stated,  from 
and  after  the  29th  day  of  June,  1905,  to 
and  including  the  17th  day  of  September, 
1907,  and  did  furnish  certain  building  ma- 
terials and  certain  labor,  all  of  which  were 
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Incorporated  In  said  building  during  said 
last-mentioned  period  of  time. 

"(4)  Tbat  the  reasonable  market  value 
of  all  of  the  work  of  the  construction  of  said 
building  and  of  the  materials  and  labor 
so,  as  aforesaid,  Incorporated  therein  by 
plaintiff  was  and  is  the  sum  of  $191,805.42." 

"(27)  That  during  the  progress  of  the  work 
of  the  construction  of  said  building  plain- 
tiff expended  the  sum  of  $7,170  for  hire  of 
superintendents,  watchmen,  and  foremen  In, 
upon,  and  about  said  building,  and  that  tbo 
reasonable  value  of  the  services  perforined 
In,  upon,  and  about  said  building  by  such 
superintendents,  watchmen,  and  foremen  was 
and  is  the  sum  of  $7,170." 

If  nothing  further  appeared,  we  might 
Justly  conclude  that  the  trial  court  consider- 
ed and  found  the  $7,170  to  be  a  part  of  the 
said  $191305.42.  But,  among  the  conclu- 
sions of  law,  it  Is  declared  "that  plaintiff 
is  not  entitled  to  recover  of  or  from  defend- 
ant the  sum  of  $7,170,  or  any  part  thereof, 
for  the  services  of  superintendents,  watch- 
men, or  foremen  employed  by  plaintiff  in, 
upon,  and  about  said  building  during  any 
portion  of  the  period  of  time  in  which  plain- 
tiff was  performing  the  work  of  the  construc- 
tion thereof  under  said  contract  of  June  29, 
1906,  or  otherwise."  It  is  thus  clear  that 
the  court  below  did  not  contemplate  the  ex- 
penses Incurred  for  the  services  of  the  su- 
perintendents, etc.,  as  a  part  of  "the  work  of 
th«  construction  of  said  building"  or  of  "the 
labor  incorporated  therein."  But  It  is  ad- 
mitted by  respondent  that  this  expense  was 
a  necessary  part  of  the  cost  of  the  building, 
and  should  be  included  In  the  allowance 
made  to  plaintiff. 

Adopting  respondent's  construction  of  find- 
ing 4,  the  court's  view  of  the  case  is  thus 
presented:  "The  reasonable  market  value  of 
all  the  labor  and  material  furnished  for  the 
building,  including  the  services  of  superin- 
tendents, watchmen,  and  foremen,  is  the 
sum  of  $191,805.42.  That  of  said  sum  there 
has  been  paid  by  defendant  to  plaintiff 
the  sum  of  $124,478.90.  That  there  is  now 
due,  owing,  and  unpaid  to  plaintiff  by  de- 
fendant for  and  on  account  of  the  work  of 
the  construction  of  said  building  and  for 
the  materials  and  labor  incorporated  therein 
the  sum  of  $67,326.43.  Of  this  $191,805.42, 
$7,170  were  expended  for  the  hire  of  super- 
intendents, etc.,  and  plaintiff  is  not  entitled 
to  recover  any  portion  of  the  $7,170."  And 
yet  the  court  enters  Judgment  for  the  said 
sum  of  $67,326.43.  In  other  words,  the 
court  reaches  the  two  Inconsistent  and  ir- 
reconcilable conclusions,  to  wit,  that  plain- 
tiff should  and  should  not  recover  for  the 
expense  incurred  for  the  hire  of  the  super- 
intendents. Under  this  Interpretation  of 
said  finding  4,  it  is  manifest  that  the  Judg- 
ment should  have  been  for  $7,170  less  than 
the  said  $67,326.43,  to  make  the  findings  and 
couclu»Iou8  of  law  harmonious.  We  think 
the  only  reasonable  explanation  of  the  mat- 


ter is  that  finding  4  Is  merely  a  general  find- 
ing, wherein  one  of  the  averments  of  the 
complaint  on  a  quantum  meruit  is  adopted, 
that  this  must  be  read  in  connection  with 
finding  No.  27,  which  is  a  special  finding, 
and  that  it  appears  clearly  from  the  afore- 
said conclusions  of  law  that  such  special 
finding  is  not  included  in  said  general  find- 
ing. Upon  the  theory  of  respondent,  there 
was,  of  course,  no  reason  in  the  world  why 
there  should  have  been  this  special  finding 
as  to  the  services  of  the  superintendents, 
etc.,  rather  than  as  to  the  services  of  any 
other  class  of  employes.  We  can  readily 
understand,  though,  that  there  was  probably 
a  controversy  as  to  whether  theee  services 
were  properly  chargeable  against  defendant, 
and  the  court  reached  the  conclusion  that, 
though  they  were  of  said  value  of  $7,170, 
yet  respondent  ought  not  to  be  liable  there- 
for. Indeed,  the  opening  brief  of  appellant 
is  devoted  entirely,  as  far  as  this  point  is 
concerned,  to  the  maintenance  of  the  propo- 
sition that  the  employment  of  such  persons 
was  necessary,  and  that  the  contractor  was 
entitled  to  a  reasonable  compensation  for 
said  employment  This  was  not  contested  in 
respondent's  brief,  but  the  other  position  was 
taken,  which,  as  before  stated,  we  deem  un- 
tenable. 

[2,3]  As  to  the  interest,  the  general  rule 
in  this  state  is,  undoubtedly,  that.  In  an  ac- 
tion of  quantum  meruit,  Interest  is  not  al- 
lowed until  Judgment  is  rendered.  The  lat- 
est case  to  which  our  attention  is  called  is 
Erickson  v.  Stockton,  etc.,  R.  B.  Co.,  148 
Cal.  206,  82  Pac.  961,  wherein  it  is  said, 
through  Mr.  Justice  Henshaw:  "Plaintiff's 
demand,  as  has  been  said,  was  for  the  val- 
ue of  services  rendered  and  for  the  value  of 
goods  sold  within  two  years  upon  an  open 
account.  Not  only  was  the  fact  of  defend- 
ant's liability  for  the  demand  denied,  but 
the  value  and  amount  of  the  demand  were 
also  controverted,  and  it  appears  that,  while 
plaintiff  was  claiming  over  $8,000,  the  award 
to  him  was  less  than  $1,500.  In  such  a  case, 
it  is  well  settled  that  section  1917  of  the 
Civil  Code  applies,  viz.,  that  interest  ia  pay- 
able on  all  moneys,  at  the  rate  of  7  per  c«it 
per  annum,  due  on  any  settlement  of  ac- 
count from  which  the  balance  is  ascertain- 
ed. Brady  v.  Wilcoxson,  44  Cal.  238;  Co- 
burn  V.  Goodall,  72  Cal.  498  [14  Pac.  190,  1 
Am.  St.  Rep.  75];  Cox  v.  McLaughlin,  76 
cal.  60  [18  Pac.  100,  9  Am.  St  Rep.  l&l]; 
Heald  V.  Hendy,  89  Cal.  632  [27  Pac.  67]; 
Easterbrook  v.  Farqnharson,  110  Cal.  317 
[42  Pac.  811]."  It  was  therefore  held  that 
the  plaintiff  was  not  entitled  to  interest  be- 
fore Judgment.  This  is  a  similar  action,  in 
which  defendant's  liability  for  the  deaiand 
was  denied  and  the  value  and  amount  of  the 
demand  also  controverted,  and  while  plain- 
tiff sued  for  $111,738.37,  the  award,  as  we 
have  seen,  was  for  a  sum  over  $40,000  less. 
It  may  be  stated,  also,  that  no  facts  are  al- 
leged in  the  complaint  from  which  it  could 
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be  Inferred  th&t  plaintiff  was  entitled  to  In- 
terest on  the  amount  that  should  be  found 
due;  nor  was  there  any  prayer  for  Interest 
Plaintiff  undoubtedly  proceeded  upon  the 
theory  that  Interest  should  not  be  allowed 
prior  to  Judgment. 

[4]  The  findings  disclose  the  fact  that,  for 
the  reason  that  defendant  failed  to  comply 
with  Its  terms,  the  plaintiff  rescinded  the 
written  contract  under  which  the  work  was 
done,  and  said  plaintiff  elected  to  sue  for 
the  reasonable  value  of  the  services  per- 
formed and  material  furnished.  We  have, 
therefore,  a  case  like  Goz  v.  McLaughlin,  su- 
pra. Therein  It  Is  said:  "It  may  be  stated 
as  a  general  principle  that  Interest  Is  not 
allowed  on  unliquidated  damages  or  de- 
mands. This  term  'unliquidated'  applies 
equally  to  cases  of  tort,  as  slander,  assault 
and  battery,  etc.,  and  to  cases  upon  a  quan- 
tum meruit,  for  goods  sold  and  delivered  or 
services  rendered.  The  reason  of  such  de- 
nial of  Interest  Is  said  to  be  that  the  per- 
son liable  does  not  know  what  sum  he  owes, 
and  therefore  can  be  in  no  default  for  not 
paying.  The  damages  in  such  cases  are 
an  uncertain  quantity,  depending  upon  no 
fixed  standard,  are  referred  to  the  wise  dis- 
cretion of  a  Jury,  and  can  never  be  made 
certain,  except  by  accord  or  verdict"  GThe 
court  proceeds  to  state  that  there  was  an 
express  contract  between  the  parties,  but 
that  tor  some  reason  a  recovery  upon  that 
contract  had  been  abandoned,  and  plaintiff 
had  brought  the  action  upon  a  quantum  mer- 
uit, precisely  as  he  might  have  done  had 
there  been  no  contract.  It  was  declared 
that  "defendant  was  not  in  default  for  not 
ascertaining  that  which,  outside  of  the  aban- 
doned contract,  he  could  not  ascertain,  ex- 
cept by  an  accord  or  by  a  verdict  or  its 
equivalent." 

[5]  Appellant  seeks  to  differentiate  that 
case  from  this  by  reason  of  certain  findings 
upon  issues  tendered  by  the  answer  herein. 
The  only  ones  necessary  to  notice  are  "that 
under  said  contract,  and  pursuant  to  its 
terms  and  provisions,  plaintiff  performed 
the  work  of  the  construction  of  said  building 
under  the  direction  of  the  architects  thereof, 
Messrs.  Reid  Bros.,  and  did  incorporate 
bnUding  materials  and  labor  therein,  esti- 
mates of  which  said  materials  and  labor  so 
Incorporated  were  made  by  plaintiff  monthly 
as  said  work  progressed,  and  the  same  were, 
immediately  after  the  making  thereof,  deliv- 
ered to  the  said  architects  of  said  building; 
that  shortly  after  said  estimates  were  so,  as 
aforesaid,  delivered  to  said  architects  cer- 
tificates relating  to  said  estimates  were  is- 
sued by  said  architects  to  plaintiff  in  amount 
not  exceeding  75  per  cent  of  the  reasonable 
market  value  of  the  materials  and  labor  so,  as 
aforesaid,  Incorporated  in  said  building  for 
the  months  immediately  preceding  the  issu- 
ance of  each  of  said  certificates,  respective- 
ly," and  that  defendant  paid  to  plaintiff  the 
amount  set  forth  in  the  certificates  up  to  I 


July  31,  1007,  aggregating  the  sum  of  $124,- 
476.90,  and  that  on  the  4th  day  of  Septem- 
ber, 1907,  plaintiff  presented  an  estimate 
for  the  month  of  August,  amounting  to  the 
sum  of  $16,311.58,  with  a  demand  that  75 
per  cent  of  the  same,  or  $12,233.64,  be 
paid  to  plaintiff,  but  no  part  of  the  same 
was  ever  paid  by  defendant;  nor  has  defend- 
ant ever  paid  or  offered  to  pay  plaintiff  for 
any  material  and  labor  Incorporated  in  the 
building  subsequent  to  the  month  of  July, 
1907.  Appellant  declares  that  under  such  a 
contract,  which  the  court  found  respondent 
had  complied  with  concerning  the  payments 
provided  for  therein,  respondent  knew  each 
month  how  much  the  contractor  had  earned 
during  the  preceding  month,  how  much  he 
received  each  month,  and  how  much  waa 
retained  by  respondent  and  that  It  became 
due  when  the  contract  was  rescinded,  and 
therefore  should  bear  interest  from  that 
date,  or  at  least  from  the  date  when  the 
complaint  was  filed.  But  it  is  to  be  noticed 
that  these  statements  of  the  amount  due  con- 
stituted simply  an  estimate  upon  which  to 
base  the  monthly  payments.  It  cannot  be 
said  that  respondent  was  bound  by  these  es- 
timates. Indeed,  the  contract  expressly  pro- 
vided that  no  certificate  given  nor  payment 
made,  except  the  final  one,  should  be  conclu- 
sive evidence  against  any  claim  of  the  own- 
er. We  think  it  cannot  be  said  that  there 
was  any  accord  or  agreement  as  to  the  exact 
amount  due  at  any  ti>-ie  for  the  services  and 
material  furnished  for  the  building.  Prob- 
ably, in  nearly  every  action  upon  quantum 
meruit,  the  defendant  might  ascertain  by  in- 
quiry and  investigation  substantially  what,  if 
anything.  Is  due;  but  the  law  requires  more 
than  that  before  it  will  exact  interest  Un- 
der the  provisions  of  section  1917  of  the  Civ- 
il Code,  which  Is  applicable  to  this  class  of 
cases,  the  balance  must  be  ascertained,  ei- 
ther by  agreement  of  the  parties,  or  by  Judg- 
ment, as  a  condition  precedent  to  interest. 
Erickson  v.  Stockton  B.  R.  Co.,  supra. 

[|]  Appellant's  contention  presents  a  rath- 
er curious  situation,  in  that  it  is  sought,  in 
an  action  on  an  implied  contract,  to  take 
advantage  of  some  of  the  terms  of  an.  ex- 
press contract  that  has  been  rescinded.  Said 
contract  could  be  considered,  of  course,  in 
the  determination  of  what  was  the  reason- 
able market  value  of  the  work  and  mate- 
rials; but  we  think  it  should  not  be  given 
the  effect  claimed  for  it  by  appellant 

We  are  of  the  opinion  that,  in  view  of  the 
nature  of  the  action,  the  amount  claimed  by 
appellant,  and  the  denials  of  defendant,  no 
part  of  the  debt  should  be  deemed  to  have 
been  liquidated  before  the  action  was 
brought  We  think  the  Judgment  should 
be  modified  by  adding  thereto  the  sum  of 
$7,170,  and  as  thus  modified  it  should  be  af- 
firmed.    It  is  80  ordered. 

We  concur:   CHIPMAN,  P.  J.;   HART,  J. 
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LOCIIHR  T.  WALSH  et  al.,  Board  of  Trustees 

of  City  of  Auburn. 

(Cir.  922.) 

(District    Court    of    Appeal,    Third    District, 

California.     Dec.  28,  1911.) 

1.  Municipal  Cobpobations  (§  108*)— Ob- 
DiNANCES  —  Initiative  Petitions  —  Suffi- 
ciency—Decision OP  City  Clerk. 

St.  1911,  pp.  359,  361,  authorizing  the 
registered  voters  of  any  municipality  to  ini- 
tiate legislation  by  petition  of  at  least  30  per 
cent,  of  the  votes  cast  at  the  last  preceding 
general  election,  and  requiring  the  clerk  on 
the  filing  of  a  petition  to  ascertain  from  the 
records  of  registration  whether  the  petition 
is  signed  by  the  requisite  number  of  voters, 
and  if  found  sufficient,  providing  that  the  pe- 
tition be  submitted  to  the  trustees,  who  shaU 
forthwith  order  an  election,  imposes  on  the 
clerk  alone  the  duty  of  determining  the  suffi- 
ciency of  the  petition,  and,  in  the  absence  of 
fraud  or  mistake,  the  trustees  have  no  power 
to  determine  its  sufficiency. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  §  108.*] 

2.  MuNiciPAi.  Corporations  (|  108*)— Or- 
dinances —  Initiative  Petitions  —  With- 
drawal   or   SlQNATUBES. 

Where  the  clerk  of  a  city  has  determined 
the  sufficiency  of  an  initiative  petition  as  filed 
under  St.  1911,  pp.  359,  361,  and  has  made  a 
finding  in  writing  iu  the  form  of  a  certificate 
to  be  attached  to  the  petition,  a  request  of  pe- 
titioners for  withdrawal  comes  too  late  to  di- 
vest the  clerk  of  jurisdiction  to  attach  the  cer- 
tificate and  submit  the  petition  to  the  trustees, 
who  must  then  order  an  election. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  108.*] 

Mandamus  by  A.  J.  Locher  against  J.  T. 
Walsh  and  others.  Board  of  Trustees  of  the 
City  of  Auburn,  to  compel  respondents  to 
call  a  special  election  In  the  city  for  adop- 
tion or  rejection  of  a  proposed  ordinance, 
pursuant  to  an  Initiative  iwtltlon.    Granted. 

Tuttle  &  Tuttle,  for  petitioner.  Lee  Cham- 
berlain, J.  J.  Bauer,  and  A.  C.  Lowell,  for 
respondents. 

CHIPMAN,  P.  J,  Mandamus.  It  appears 
from  the  petition :  That  the  city  of  Auburn, 
Placer  county,  is  a  city  of  the  sixth  class. 
That  the  persons  named  as  defendants  are 
the  duly  qualified  and  acting  trustees  of  said 
city,  and  that  L.  F.  Morgan  is  the  duly  elect- 
ed and  acting  clerk  thereof.  That  on  No- 
vember 22,  1911,  a  petition  was  filed  with 
said  clerk  praying  that  a  certain  ordinance 
relating  to  the  regulation  of  the  sale  of 
spirituous  liquors  in  said  city  be  submitted 
to  a  vote  of  the  electors  of  said  city,  which 
said  petition  was  signed  by  more  than  30 
per  cent,  of  the  entire  vote  cast  at  the  last 
preceding  general  municipal  election  held 
in  said  city.  That,  within  10  days  thereaft- 
er, the  said  clerk  did  examine  and  ascer- 
tain, from  the  records  of  registration  of  said 
Placer  county,  that  said  petition  was  signe<i 
by  more  than  30  per  cent,  of  the  qualified 
voters  of  said  city  and  equal  in  number  to 
more  than  30  per  cent,  of  the  entire  vote  cast 


at  said  last  general  municipal  election.  That 
said  clerk  thereupon,  on  December  2,  1911, 
did  attach  to  said  petition  his  certificate  in 
the  words  and  figures  as  follows:  "City  of 
Auburn,  Auburn,  California,  Dec.  2,  1911. 
To  the  Honorable  Board  of  City  Trustees, 
Auburn,  Cal. — Gentlemen:  I  hereby  certify 
that  I  have  compared  the  signatures  of  the 
persons  whose  names  appear  on  the  forego- 
ing petition  and  that  I  find  126  names  of 
registered  voters.  L.  F.  Morgan,  City  Clerk. 
30%  of  419,  the  number  of  votes  cast  at  the 
last  city  election  is  required  by  law.  125.7  Is 
30%.  L.  F.  Jlorgan."  That  thereafter,  on 
December  4,  1911,  the  said  resiwndeuts  con- 
vened as  a  board  of  trustees  of  said  city  at 
a  regular  meeting  thereof  and  considered 
said  petition  and  by  a  vote  of  a  majority 
of  said  board,  "wrongfully  and  w^lthout  au- 
thority of  law  denied,  and  still  deny,  and 
refused  to  grant  and  still  refuse  to  grant,  the 
request  contained  in  said  petition,  that  the 
ordinance  therein  proposed  be  'submitted 
forthwith  to  a  vote  of  the  electorate  of  said 
city,  at  a  special  election  in  said  city."  Pe- 
titioner prays  that  the  said  board  of  trus- 
tees be  required  to  forthwith  call  a  special 
election  in  said  city  and  submit  to  the  electo- 
rate thereof  at  said  election  the  adoption  or 
rejection  of  said  proposed  ordinance.  It  ap- 
I)eared  that  on  December  2,  1911,  six  of  the 
persons  who  had  signed  said  petition  hand- 
ed to  the  clerk  a  request  that  their  names 
be  withdrawn  therefrom.  A  question  of  fact 
here  arose  as  to  what  the  clerk  had  done  up 
to  this  time.  It  appears  that,  prior  to  re- 
ceiving said  request,  the  clerk  had  written 
on  a  piece  of  pai)er  the  certificate  set  out  in 
the  petition  (copied  above),  as  to  which  the 
clerk  made  the  following  statement,  which 
is  stipulated  to  be  the  fact  viz.:  "That  this 
certificate  at  that  time  was  on  my  desk,  in 
my  place  of  business,  known  as  Morgan's 
Shoe  Store,  on  Railroad  street,  in  the  city 
of  Auburn.  At  that  time  the  petition  was 
inside  of  my  writing  desk.  This  is  a  desk 
that  has  a  lid  that  raises  up,  and  the  lid 
being  down,  the  petition  was  Inside  of  the 
desk,  and  the  certificate  was  on  top  of  the 
desk,  or  outside  of  the  desk,  and  had  not 
been  attached  to  the  petition  banded  to  me 
on  November  22,  1911."  The  certificate  was 
attached  to  the  petition  on  December  2,  1911. 
after  the  clerk  had  received  said  request, 
and  in  that  form  was  considered  by  the 
trustees  on  December  4.  1911,  and  denied 
for  the  reason  that  certain  signers  to  the  pe- 
tition had  requested  their  names  to  be  with- 
drawn therefrom.  This  we  understand  to 
have  been  the  situation  in  view  of  which 
respondents  contend  that  there  was  a  fail- 
ure to  comi>ly  with  the  statute  governing  tlie 
proceedings  and  hence  they  were  Justified  la 
denying  the  petition. 

The  statute  relating  to  the  subject  neces- 
sarily Involves  an  examination  of  the  provi- 


•For  otber  cases  see  same  topic  and  section  NUMBER  la  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  indexe 


Digitized  by 


Google 


Cal.) 


liOCHER  V.  WALSH 


71» 


slons  governing'  both  the  recall  and  initiative 
vFhlcb  are  found  la  Statutes  1911,  pp.  358, 
361,  as  follows: 

"Sec.  10.  The  procedure  to  effect  such  re- 
moval or  recall  shall  be  as  follows:  A  peti- 
tion demanding  the  election  of  a  successor 
to  the  person  sought  to  be  removed  shall  be 
filed  with  the  clerk,  which  petition  shall  be 
signed  by  roistered  voters  equal  in  number 
to  at  least  twenty-five  per  cent,  of  the  entire 
vote  cast  at  the  last  preceding  general  mu- 
nicipal election,  and  shall  contain  a  state- 
ment of  the  grounds.  *  *  *  Within  ten 
days  from  the  date  of  filing  such  petition, 
the  clerk  shall  examine  and  from  the  rec- 
ords of  registration  ascertain  whether  or  not 
said  petition  is  signed  by  the  requisite  num- 
ber of  qualified  voters,  and  if  necessary  the 
city  council  »  •  *  shall  allow  him  extra 
help  for  that  purpose,  and  he  shall  attach 
to  said  petition  his  certificate  showing  the 
result  of  said  examination.  If  by  the  clerk's 
certificate  the  petition  is  shown  to  be  in- 
sufficient, it  may  be  amended  within  ten 
days  from  the  date  of  said  certificate.  The 
clerk  shall,  within  ten  days  after  such 
amendment,  make  the  examination  of  the 
amended  petition  and  If  his  certificate  shall 
show  the  same  to  be  insufficient  it  shall  be 
returned  to  the  person  filing  the  same,  with- 
out prejudice,  however,  to  the  filing  of  a 
new  petition  in  the  same  effect.  If  the  pe- 
tition shall  be  found  to  be  sufficient,  the 
clerk  shall  submit  the  same  to  the  city  coun- 
cil, or  board  of  trustees  or  other  governing 
body  without  delay,  whereupon  the  council, 
or  board  of  trustees  or  other  governing  body 
Bball  forthwith  cause  a  special  election  to 
be  held  within  not  less  than  thirty-five  days 
nor  more  than  forty  days  after  the  date 
of  the  order  calling  such  election,  to  deter- 
mine whether  the  voters  will  recall  such 
officer,  provided  that  if  a  general  municipal 
election  is  to  occur  within  sixty  days,  the 
council  may,  in  Its  discretion,  postpone  the 
holding  of  such  election  to  such  general  elec- 
tion or  submit  such  recall  election  at  any 
sucli  general  election  occurring  not  less  than 
thirty-five  days  after  such  order. 

"Sec.  11.  The  registered  voters  of  any  mu- 
nicipality shall  have  power  to  propose  by 
petition,  and  adopt  or  reject  at  the  polls,  if 
not  adopted  in  the  meantime  by  the  city 
council,  •  ♦  ♦  any  ordinance,  act  or  oth- 
er measure  which  is  within  the  power  con- 
ferred upon  the  city  council,  board  of  trus- 
tees or  other  governing  body.  Such  ordi- 
nance, act  or  measure  may  be  proposed  by 
filing  with  the  clerk  a  petition  setting  forth 
said  measure  in  full  signed  by  voters  equal 
to  number  to  the  percentage  hereinafter  re- 
quired. Such  petition  shall  be  executed,  sign- 
ed and  verified  in  the  same  manner  and  the 
clerk  shall  perform  the  same  duties  in  rela- 
tion thereto,  as  is  provided  in  the  preceding 
ftectlon  concerning  i)etItion8  for  recall.  If 
tbe   petition  be  signed  by  voters  equal  In 


number  to  thirty  per  cent,  of  the  entire  vote 
cast  at  the  last  preceding  general  municipal 
election,  and  contains  a  request  that  said 
measure  be  submitted  forthwith  to  a  vote  of 
the  electorate  at  a  special  election,  then  the 
city  council  ♦  •  ♦  miist  either  pass  the 
measure  without  alteration  or  submit  the 
same  to  the  electorate  at  a  special  election  to 
be  held  at  a  date  not  more  than  thirty  days 
from  the  date  of  calling  the  same.  If  the 
petition  be  signed  by  voters  equal  in  number 
to  fifteen  per  cent,  of  the  entire  vote  cast  at 
the  last  preceding  municipal  election,  or  If 
for  any  reason  any  measure  proposed  by 
petition  signed  by  thirty  per  cent,  of  said 
voters  aforesaid  has  not  been  submitted  at 
a  special  election  as  above  provided,  then 
In  either  event  such  measure  or  measures 
shall  be  submitted  to  the  electorate  at  the 
next  general  municipal  election  which  shall 
take  place  at  any  time  after  thirty  days  from 
the  date  of  the  clerk's  certificate  of  sufficien- 
cy: provided  that  the  city  council  •  •  • 
shall  not  In  tbe  meantime  pass  the  same 
without  alteration." 

[1]  Respondents  contend  that  the  duties 
of  the  clerk  are  "purely  ministerial  subject 
to  the  supervision  of  tbe  board."  Further- 
more, they  claim  that  "said  names  were 
withdrawn  before  the  clerk  acted  on  said 
petition,  and  certainly  before  the  board  acted 
thereon."  The  power  conferred  upon  the 
board  and  tbe  clerk  respectively  is  shown  In 
Good  V.  Common  Council,  5  Cal.  App.  265, 
90  Pac.  44,  under  the  charter  provisions  of 
the  city  of  San  Diego.  The  duties  there  de- 
volved upon  the  clerk  and  council  in  pro- 
ceedings for  tbe  recall  of  an  officer  did  not 
materially  differ  from  the  provisions  here  In- 
volved. See,  also,  Davenport  v.  Los  Angeles, 
146  Cal.  608,  80  Pac.  684.  in  tbe  Good  Case 
tbe  court  said:  "There  is  no  discretion  vest- 
ed in  the  common  council  in  connection  with 
the  calling  of  this  election.  That  body's  func- 
tions are  purely  ministerial;  but,  if  it  be- 
conceded  that  it  was  vested  with  some  dis- 
cretion, it  does  not  follow  that  it  can  refuse 
to  act  The  duty  of  determining  whether 
or  not  the  petition  contains  the  proper  num- 
ber of  signatures  and  the  comparing  of  them 
with  the  great  register  devolved  upon  thC' 
city  clerk.  He  is  the  person  given  authority 
to  hear  and  determine  the  question  of  suffi- 
ciency of  the  petition,  and  no  appeal  there- 
from Is  provided  and  none  apparently  in- 
tended to  be  given.  This  is  evident  from  the 
provision  of  tbe  act  requiring  the  return 
of  tbe  petition  by  the  city  clerk  to  the  peti- 
tioner If  fonnd  insufficient,  and  which  in 
effect  negatives  petitioner's  right  of  appeal." 
It  may  be  observed  that  this  is  evident  also 
from  the  provision  that  "If  the  petition  shall 
be  found  to  be  sufficient  (by  the  clerk)  the 
clerk  shall  submit  the  same  to  tbe  city  coun- 
cil or  board  of  trustees  or  other  governing 
body  without  delay,  whereupon  the  council 
or  board  of  trustees  or  other  governing  body 


Digitized  by 


Google 


714 


121  PACIFIC  REPORTEB 


(Cal. 


than  forthtotth  cause  a  special  election  to 
be  held,"  etc.  We  think  It  plainly  apparent 
from  the  statute  that  the  procedure  provided 
by  It  devolves  upon  the  clerk  alone  the  duty 
and  power,  in  the  absence  of  fraud  or  mis- 
take, neither  of  which  is  alleged  here,  of 
determining  the  sufficiency  of  the  petition 
In  respect  of  the  requisite  number  of  signers, 
the  only  question  now  presented. 

[2]  The  remaining  Inquiry  is  as  to  the 
right  of  the  six  petitioners  to  withdraw  tbelr 
names  from  the  petition  under  the  circum- 
stances shown.  The  statute  makes  no  pro- 
vision for  withdrawal  of  names  from  the  pe- 
tition. The  procedure  for  proposing  an  ordi- 
nance is  initiated  "by  filing  with  the  clerk 
a  petition  setting  forth,"  etc.  "Within  ten 
days  from  the  date  of  filing  such  petition  the 
clerk  shall  examine  and  from  the  records  of 
registration  ascertain  whether  or  not  said 
petition  is  signed  by  the  requisite  number 
of  qualified  voters  (1.  e.,  registered  voters), 
*  *  *  and  be  shall  attach  to  said  petition 
his  certificate  showing  the  result  of  said  ex- 
amination." The  statute  seems  to  deal  with 
the  petition  filed  with  the  clerk,  and  not  a  pe- 
tition after  names  have  been  withdrawn  there- 
from. Whether  a  signer  may,  after  the  peti- 
tion has  been  filed  with  the  clerk,  and,  dur- 
ing this  period  of  examination  of  the  names 
to  determine  the  sufllclency  of  the  petition, 
withdraw  his  name,  is  a  question  not  nec- 
essarily before  us  and  Is  not  decided.  It 
apiiears  that  the  clerk  had  completed  his 
investigation,  had  determined  the  facts,  and 
had  so  certified  before  any  name  had  been 
withdrawn.  He  had  reached  a  conclusion 
and  had  made  a  finding,  in  writing,  in  the 
form  of  a  certificate  which  was,  on  the  same 
day,  attached  to  the  petition  and  presented 
to  the  board.  We  do  not  think  that,  because 
this  certificate  had  not  been  physically  at- 
tached to  the  petition  at  the  moment  the 
request  for  the  withdrawal  of  the  six  names 
was  made,  it  can  be  held  to  render  his  cer- 
tificate fruitless  and  inoperative.  The  stat- 
ute prescribes  no  point  of  time  when  he  shall 
attach  his  certificate  to  the  petition.  The 
most  that  is  required  is  that  the  petition 
presented  to  ttte  board  shall  have  his  certifi- 
cate attached,  and  tbls  was  done.  The  clerk 
had  Jurisdiction  to  act,  and  he  had  acted. 
No  power  was  given  by  the  statute  to  the 
board  to  determine  the  sufildency  of  the  peti- 
tion. The  only  power  conferred  was  in  the 
derk,  and  when  he  bad  determined  the  fact 
within  his  iwwer  to  determine  it  was  then 
too  late  for  any  signer  to  withdraw  his  name 
and  thus  defeat  the  jurisdiction  of  the  clerk. 
In  a  note  to  Sim  v.  Bosholt,  10  N.  D.  77,  112 
N.  W.  50,  11  U  B.  A.  372,  the  cases  are  col- 
lected. It  was  held,  in  the  case  cited,  that, 
under  the  North  Dakota  Rev.  Code,  relating 
to  the  establishment  of  drains,  the  jurisdic- 
tion of  the  board  of  drain  commissioners  to 


order  such  drain  is  acquired  by  the  filing 
with  the  board  of  a  petition  as  therein  re- 
quired ;  and,  after  such  jurisdiction  is  thus 
acquired  and  the  board  has  taken  action 
thereunder,  it  cannot  be  divested  of  such 
Jurisdiction  by  the  action  of  the  petitioners 
in  withdrawing  their  names  from  the  peti- 
tion. The  court  examined  the  cases  cited  in 
support  of  the  right  to  withdraw  from  the 
petition  before  final  action  thereon.  The 
court  said  that  it  will  be  found  from  the 
cases  cited:  "That  they  do  not  support  the 
right  of  petitioners  to  withdraw  their  names 
after  the  sufficiency  of  such  petition  and  the 
qualifications  of  tiie  petitioners  have  been 
passed  upon  by  the  board  authorised  to  act 
thereunder.  On  the  contrary,  they  will  be 
found  to  support  respondents*  theory  that, 
after  the  board  had  passed  upon  the  suffi- 
ciency of  such  petition.  It  is  thereafter  too 
late  to  withdraw  therefrom."'  Of  course, 
if  respondents'  contention  be  sound,  that  the 
board  had  the  power  to  pass  upon  the  suffi- 
ciency of  the  petition,  their  conclusion  would 
follow.  But  here,  in  our  Judgment,  lies  the 
fundamental  error  in  the  argument.  The 
board  was  given  no  such  power,  and  it  was 
expressly  given  to  the  derk.  Nor  was  there 
given  to  the  board  any  supervisory  power 
over  this  question  of  the  petition's  sufficien- 
cy. Oases  are  cited  In  the  opinion  in  Sim  v. 
Rosholt,  supra,  which  hold  "that  the  ques- 
tion of  jurisdiction  is  to  be  determined  from 
the  petition  as  it  was  when  filed,  and  with- 
out regard  to  the  subsequent  acts  of  the  peti- 
tioner," as  was  held  In  Seibert  v.  Lovell,  92 
Iowa,  B07,  61  N.  W.  197.  We  do  not  find  it 
necessary,  however,  to  go  further  than  to 
hold  that  the  clerk  had  jurisdiction  to  de- 
termine the  sufficiency  of  the  petition  as 
filed,  and  having  determined  that  it  was  suf- 
ficient, and  having  so  found  and  certified 
before  any  request  for  withdrawal  was  made, 
such  request  was  too  late  for  the  petitioners 
to  exercise  any  such  right  or  to  divest  the 
clerk  of  jurisdiction.  See  question  discussed 
in  the  recent  case  of  Conn  v.  City  Council  of 
Richmond,  Infra. 

We  think  the  writ  should  issue,  and  It  is 
so  ordered. 

We  concur:    HART,  J. ;   BURNETT,  J. 


17  Cal.  App.  70S 
CONN   V.    CITY    COUNCIL   OF    CITT    OF 
RICHMOND.     (Civ.  1058.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.    Dec.  22,  1911.    RehearinR  Denied 
by  Supreme  Court  Feb.  20,  1912.) 

1.  Mandaitus   (I  154*) —Petition  — SuBM- 

CIKNCT. 

A  petition  for  a  writ  of  mandate  to  com- 
pel a  city  council  to  fix  a  date  for  the  holding 
of  an  election  to  recall  certain  of  its  members 
Buffirientlv  shows  that  plaintiff  is  a  party 
"beneficially  interested"  within  Code  Civ.  Proc. 


*For  other  cases  see  same  topic  and  section  NUMBER  la  Dec.  Dig.  Jk  Am.  DIf.  Kej  No.  Series  It  Rep'r  Indexes 
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I  1069,  wbere  it  alleges  tbat  plaintiif  is  an 
elector  and  taxpayer. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec.  Dig.   I  154.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  p.  749.] 

2.  Mandamus  ((  154*)  —  Febfobuance  or 
PnBLic  DcTT— Petition— Requisites. 

A  petition  for  a  writ  of  mandate  to  com- 
pel performance  of  a  public  duty  not  due  to  the 
government,  as  such,  need  not  show  that  the 
interest  of  the  petitioner,  if  he  be  a  qualified 
elector,  is  different  from  tbat  of  the  remainder 
of  the  community. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec.  Dig.  f  154.»] 

3.  Municipal  Cobpobations  ({  159*)— Rk- 
CALii— Petition- Requisites. 

Under  a  municipal  charter  which  authoriz- 
es an  election  to  recall  officers  on  a  petition 
containing  a  general  statement  of  the  grounds 
for  which  the  removal  is  sought,  the  petition 
need  not  be  in  the  strict  form  required  of 
pleadings,  and  it  is  unnecessary  to  designate 
specific  acts  for  which  a  removal  is  sought. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  159.*] 

4.  MUNIOIPAl  COBPOBATIONS  (8  156*)- RE- 
CALL OF  Osticebs—Gboundb— Sufficiency 
— Detebmination. 

Under  Richmond  city  charter,  which  au- 
thorizes an  election  to  recall  officers  on  a  peti- 
tion which  contains  a  general  statement  of  the 
grounds  for  which  removal  is  sought,  it  is  the 
province  of  the  electors,  and  not  of  the  court, 
to  determine  the  sufficiency  of  the  grounds  re- 
lied upon  for  removal. 

lEA.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  {  156.*] 

6.  Municipal  Cobpobations  ({  159*) — Re- 
call OF  Officebs— Petition  fob  Election 

— SUEFICIENCY. 

Under  Richmond  city  charter  which  pro- 
vides for  an  election  to  require  officers,  on  the 
filing  of  a  petition  signed  b^  a  certain  number 
of  electors  equal  to  one-fourth  of  the  vote 
cast  at  the  last  general  election,  etc.,  the  ju- 
risdiction to  order  a  recall  election  depends 
upon  presentation  of  a  petition  signed  not  only 
by  the  requi8it«  number  of  electors,  but  suffi- 
cient as  well  upon  its  face  in  material  matters 
of  form  and  substance. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  g  158.*] 

6.  Municipal  Cobpobations  (I  159*)- Re- 
call OF  OFrtcEBS— Petition  fob  Election. 

The  petition  for  a  municipal  election  to 
recall  officers  is  sufficient,  though  some  of  the 
signers  signed  the  initials  of  their  given  names 
instead  of  their  names  in  full,  and  though  oth- 
ers failed  to  comply  with  the  requirement  that 
each  signer  add  to  his  signature  bis  place  of 
residence,  giving  the  street  and  number. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  159.*] 

7.  Municipal  Cobpobations  (8  124*)— Re- 
call of  Officebs— Constbuotion  of  Chab- 

TEB. 

A  municipal  charter  provision  for  an  elec- 
tion to  recall  officers  on  petition  of  a  certain 
percentage  of  the  electors  should  be  liberally 
construed  to  promote  its  purposes. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  8  124.*] 

a  Municipal  Cobpobations  (8  159*)— Re- 
cAix  OF  Officebs— Petition  foe  Elec- 
tion—Poweb  OF  Clebk. 

Under  Richmond  city  charter,  which  pro- 
vides that  on  filing  of  a  petition  for  a  recall 


election  the  city  clerk  shall  determine  whether 
it  is  sufficiently  signed,  and,  if  so,  attach  his 
certificate  thereto  and  submit  the  petition  to 
the  city  council,  the  clerk  may  not  arbitrarily 
refuse  to  act  on  a  petition,  because  of  any 
doubt  he  may  have  as  to  the  genuineness  of 
all,  or  any,  of  the  signatures  to  the  petition. 

(EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  8  159.*] 

9.  Municipal  Cobpobations  (8  159*)— Re- 
call OE  Officebs  —  Election  —  Duty  of 
Council. 

The  duty  of  the  city  council,  under  Rich- 
mond city  charter,  to  order  a  recall  election 
on  a  sufficient  petition  being  presented  to 
them,  as  provided  for  by  the  charter,  is  man- 
datory. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  8  159.*] 

10.  Appeal  and  Ebbob  (8  1011*)— Review— 
FiNDiNOS— Conclusiveness. 

A  finding  on  conflicting  evidence  Is  con- 
clusive on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  88  3983-3989;  Dec.  Dig.  8 
1011.*] 

11.  Mandamus  (8  76*)— Official  Action— 
Right  to  Relief.  , 

The  rule  that  ordinarily  mandamus  will 
not  lie  to  compel  performance  of  an  official 
act,  if  when  the  Writ  is  applied  for  the  time 
limited  by  law  for  action  has  expired,  does  not 
apply  where  the  requirements  and  purposes 
of  the  law  have  been  disregarded  and  defeated 
by  defendant  officers;  and  hence  the  right  to 
compel  a  city  council  to  act  on  a  petition  for 
an  election  to  recall  certain  of  its  members  is 
not  lost  by  expiration  of  the  time  within 
which  the  election  should  be  called  under  the 
charter,  where  the  council  has  refused  to  act. 
[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec  Dig.  8  76,*] 

12.  Municipal  Cokpobations  (8  124*)— Re- 
call of  Officebs— Constitutional  LiAW. 

The  provisions  of  Richmond  city  charter 
for  recall  of  officers  on  an  election  based  on 
petition  by  a  certain  percentage  of  the  elec- 
tors does  not  violate  the  provisions  of  the 
state  Constitution  regarding  tenure  of  office, 
removal,  and  impeachment. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  8  124.*] 

Appeal  from  Superior  Court,  Contra  Costa 
County;   A.  3,  Buckles,  Judge. 

Mandamus  by  Thomas  6.  Conn  against 
the  City  Council  of  the  City  of  Richmond. 
From  a  judgment  for  plaintiff  and  from  an 
order  denying  a  new  trial,  defendant  ap- 
peals.    Affirmed. 

See,  also,  121  Pac.  719. 

Lee  D.  Wlndrem,  J.  J.  Dunne,  and  H.  M. 
Owens,  for  appellant,  X  P.  Montgomery 
and  W.  Lair  Hill,  for  respondent 

LENNON,  P.  J.  This  Is  an  appeal  from 
an  order  denying  a  new  trial  and  from  a 
Judgment  In  mandamus,  wherein  the  defend- 
ant, the  city  council  of  the  city  of  Rich- 
mond, is  commanded  to  forthwith  fix  a  date 
for  the  holding  of  an  election  for  the  re- 
call of  six  of  Its  members. 

That  portion  of  the  charter  of  the  city  of 
Richmond  which  bears  directly  upon  the 
questions  involved  may  be  epitomized  as  fol- 


•For  other  cases  see  same  topic  and  section  NUMBER  la  Dec.  Dig.  Ik  Am.  Dig.  Key  No.  Series  &  Kep'r  lndez«s 
Cal.Rep.  118-122  P.— 49 
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lows:  The  holder  of  an  elective  office  may 
be  removed  by  the  electors  qualified  to  vote 
for  the  successor  of  the  ofilcer  sought  to  be 
removed.  The  petition  for  the  removal  of 
an  officer  must  be  signed  by  such  electors 
equal  In  number  to  at  least  25  per  cent,  of 
the  entire  vote  cast  at  the  preceding  general 
municipal  election.  Each  signer  of  such  pe- 
tition shall  add  to  his  signature  his  place  of 
residence,  giving  the  street  and  number 
thereof,  and  the  petition  must  contain  a  gen- 
eral statement  of  the  grounds  for  which  the 
removal  is  sought.  Any  qualified  elector  or 
taxpayer  of  the  municipality  Is  competent  to 
solicit  signatures  to  a  petition  for  the  re- 
moval of  an  officer.  The  petition,  which 
must  be  filed  with  the  city  clerk,  is  required 
to  be  verified  by  the  affidavit  of  the  person 
soliciting  the  same,  setting  forth  that  all  of 
the  signatures  thereto  were  made  in  his  pres- 
ence, and  are  the  genuine  signatures  of  the 
persons  purporting  to  have  signed  the  peti- 
tion. No  other  affidavit  as  to  the  genuine- 
ness of  the  petition  shall  be  required.  Each 
signature,  the  genuineness  of  which  is  not 
called  into  question  by  the  sworn  affidavit 
of  the  purported  signer  thereof,  shall  be  pre- 
sumed to  be  genuine,  and  unless  and  until  it 
be  proven  otherwise  by  official  investigation 
it  must  be  presumed  that  the  petition  pre- 
sented contains  the  signatures  of  the  requi- 
site number  of  qualified  voters.  Within  10 
days  from  the  date  of  filing  such  petition  the 
clerk  shall  examine  and  ascertain  from  the 
records  of  registration  whether  or  not  it  has 
been  signed  by  the  requisite  number  of  elect- 
ors; and  the  clerk,  if  he  find  the  petition  to 
be  sufficient,  shall  attach  to  the  same  his 
certificate  showing  the  result  of  his  exami- 
nation, and  thereupon  submit  the  petition  to 
the  city  council.  It  is  then  made  the  duty 
of  the  council  to  fix  a  date  for,  and  order,  an 
election  for  the  recall  of  the  officer  sought 
to  be  removed,  not  less  than  30  days  nor 
more  than  40  days  from  the  date  of  the 
clerk's  certificate  to  the  council  that  a  suffi- 
cient petition  has  been  filed.  Any  officer 
sought  to  be  removed  may  be  a  candidate  to 
succeed  himself,  and  unless  he  requests  oth- 
erwise in  writing  the  clerk  shall  place  his 
name  on  the  ballot  without  nomination.  At 
such  election  the  candidate  receiving  the 
highest  number  of  votes  shall  be  declared 
elected,  and  if  any  person  other  than  the  in- 
ciimtent  receives  the  highest  number  of 
votes  the  incumbent  shall  be  deemed  remov- 
ed from  office. 

In  substance,  the  petition  for  the  writ  of 
mandate  alleges  that  the  plaintiff  was  on 
and  prior  to  the  10th  day  of  May,  1909,  a 
resident,  freeholder,  taxpayer,  and  a  legally 
qualified  elector  of  the  city  of  Richmond, 
and  as  such  was  legally  qualified  to  vote  for 
the  various  candidates  for  municipal  office 
in  said  city.  On  the  10th  day  of  May,  1909, 
as  the  result  of  a  municipal  election,  E.  J. 
Jarrard,  C.  A.  Pallett.  O.  P.  Ludwig,  J.  B. 
Willis,  J.  C.  Owens,  J.  N.  Uartnett,  J.  J. 


Dooling,  H.  E.  Wyatt,  and  Ed.  McDuff  wm» 
elected  city  councilmen,  and  ever  since  then 
have  constituted  the  city  council  of  the  city 
of  Richmond.  In  the  month  of  June,  1910, 
the  plaintiff.  In  conjunction  with  other  qaal- 
Ifled  electors  of  the  city,  prepared  and  cir- 
culated therein  petitions  for  the  recall  of  J. 
B.  Willis,  J.  C.  Owens,  J.  M.  Hartnett,  J.  J. 
DooUng,  H.  E.  Wyatt,  and  15d.  McDuff. 
Each  of  the  petitions,  asking  for  the  recall 
of  the  designated  councilmen,  were  signed 
by  300  qualified  electors  of  the  city  of  Rich- 
mond, which  was  equal  to  25  per  cent,  of 
the  entire  vote  cast  at  the  preceding  munici- 
pal election,  and  all  of  the  signers  of  the 
several  petitions  were  qualified  electors  who 
would  have  been  entitled  to  vote  for  the  suc- 
cessors of  the  incumbents  sought  to  be  re- 
moved. Each  of  the  recall  petitions  set  out 
the  place  of  residence,  by  street  and  num- 
ber, of  every  signer,  and  alleged  the  grounds 
of  recall  to  be  that  the  six  councilmen 
sought  to  be  removed  had  been  guilty  of: 
(1)  Malfeasance  in  office;  (2)  that  they  had 
been  parties  to  a  political  agreement  by 
which  the  office  of  city  engineer  was  traded 
in  consideration  of  other  appointments;  (3) 
that  such  political  trafficking  was  contrary 
to  the  spirit  of  the  charter  and  a  detriment 
to  the  public  interest;  (4)  that  the  accused 
councilmen  had  united  in  denying  the  peti- 
tion of  a  majority  of  the  qualified  electors  in 
matters  of  public  policy;  and  further  and 
finally  (5)  that  the  signers  of  the  petition  for 
the  recall  no  longer  desired  the  services  of 
those  particular  councilmen.  The  petitions 
were  filed  with  the  city  clerk  of  the  city  of 
Richmond  on  the  2d  day  of  July,  1910,  and 
within  10  days  thereafter  the  city  clerk  duly 
examined  and  compared  them  with  the  regis- 
tration records,  and  found  that  each  and  all 
of  said  petitions  were  signed  by  the  requi- 
site number  of  electors,  and  that  each  and 
all  of  the  signers  were  entitled  to  vote  for 
the  successors  of  the  councilmen  sought  to 
be  removed.  The  city  derk,  on  the  11th 
day  of  July,  1911,  submitted  to  the  city 
council  the  several  recall  petitions,  with  tds 
certificate  attached  thereto,  showing  the  re- 
sult of  such  examination  and  comparison, 
and  that  said  petitions  were  in  all  respects 
sufficient;  but  because  of  the  machinations 
of  the  six  accused  councilmen  the  city  coun- 
cil not  only  neglected,  hut  absolutely  refoa- 
ed,  to  provide  for  and  set  a  date  for  the 
election  prayed  for  in  the  petitions. 

[1, 2]  It  is  contended  at  the  outset  by  coun- 
sel for  the  defendant  that  the  petition  for 
the  writ  of  mandate  Is  fatally  defective,  in 
that  it  fails  to  show  affirmatively  that  the 
plaintiff  is  a  party  beneficially  interested  iik 
the  subject-matter  of  the  litigation,  as  re- 
quired by  section  1069  o£  the  Code  of  Civil 
Procedure. 

The  point  is  not  well  taken.  The  petition 
alleges  that  the  plaintiff  is  an  elector  and 
taxpayer  of  the  city  of  Richmond,  and  as 
such  it  Is  clear  that  he  is  directly  Interest- 
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ed  In  tbe  sabject-matter  of  the  action.  The 
Injury  complained  of  Is  the  wrongful  denial 
of  the  right  to  rote  upon  a  question  which 
affects  the  welfare  of  the  community  Indi- 
vidually and  collectively,  and  the  relief 
Bought  Is  tbe  securing  of  an  enforcement  of 
the  right  It  needa  no  argument,  or  cita- 
tion of  authority,  It  seems  to  us,  to  maintain 
the  proposition  that  presumptively  every 
elector  of  a  municipality  is  beneficially  in- 
terested in  the  manner  in  which  the  govern- 
mental afCaIrs  of  the  municipality  are  be- 
ing administered  by  the  representatives  of 
the  people.  True,  It  has  been  held  in  the 
case  of  Linden  t.  Board  of  Supervisors  of 
Alameda  County,  45  Cal.  6,  that  because  an 
Individual  elector,  seeking  to  compel  an  elec- 
tion on  the  question  of  a  removal  of  the 
county  seat,  had  no  Interest  in  the  subject- 
matter  of  the  action  distinguishable  from 
the  balance  of  tbe  community,  his  Interest 
was  neither  beneficial  nor  sufficient  to  sup- 
I)ort  an  application  for  a  writ  of  mandate. 
Bat  the  rule  there  announced  has  since  been 
modified.  If  not  wholly  disregarded  and  dis- 
credited, in  later  decisions  by  the  same 
court;  and  we  think  that  the  prevailing  and 
more  logical  rule  in  this  and  other  Juris- 
dictions may  safely  be  declared  to  be  that, 
whoi  the  purpose  of  a  petition  for  a  writ  of 
mandate  is  to  compel  the  performance  of  a 
public  duty  not  due  to  the  government  as 
such.  It  need  not  appear  that  the  interest  of 
the  petitioner.  If  he  be  a  qualified  elector. 
Is  in  any  way  different  from  that  of  the 
balance  of  the  community.  While  the  refus- 
al of  a  public  officer  or  board  to  take  such 
action  as  may  be  required  for  the  proper 
enforcement  of  the  law  Is  no  more  the  con- 
cern of  one  citizen  than  of  another,  never- 
theless it  Is  not  only  the  right  but  the  duty 
of  every  citizen  to  insist  upon  the  prompt  and 
proper  performance  of  official  duty  which  af- 
fects the  public  interest  generally.  And  It 
Is  enough  in  this  Instance  that  the  petition- 
er for  the  writ  of  mandate  is  a  qualified 
elector  of  the  municipality,  and  as  such  in- 
terested in  having  the  law  enforced.  High. 
Extr.  Rem.  {§  431,  433;  Maxwell  v.  Bd.  of 
Supervisors,  53  Cal.  389;  Hyatt  v.  Allen,  54 
Cal.  353;  Eby  v.  Board,  87  Cal.  166,  25  Pac. 
240;  Frederick  v.  San  Luis  Obispo,  118  Cal. 
391,  50  Pac.  661;  Union  Pac.  R.  R.  Co.  v. 
Hall,  91  n.  S.  356,  23  L.  Ed.  428;  State  v. 
Weld,  39  Minn.  426,  40  N.  W.  562;  Pum- 
phrey  v.  Baltimore,  47  Md.  145,  28  Am.  Rep. 
446;  State  v.  Menzle,  17  S.  D.  535,  97  N. 
W.  745;  State  v.  Lien,  9  S.  D.  297,  68  N. 
W.  748;  People  v.  Swanstrom,  79  App.  Dlv. 
94,  79  N.  X.  S.  936;  State  v.  County  Court, 
33  W.  Va.  589,  11  S.  E.  72;  State  v.  County 
Court,  47  W.  Va.  672.  35  S.  E.  959. 

[31  It  is  next  contended,  upon  behalf  of 
the  defendant,  that  the  facts  stated  in  the 
petition  do  not  constitute  a  cause  of  action 
or  entitle  the  plaintiff  to  the  relief  de- 
manded. 

In  this  behalf  It  is  claimed  that  neither 


in  the  general  charge  of  malfeasance  in  of- 
fice, nor  In  the  more  specific  charges  which 
follow  in  the  several  recall  petitions,  Is  there 
any  statement  of  fact  or  circumstance  which 
would  enable  the  accused  councilmen  to 
know  and  understand  the  particular  dere- 
liction of  which  they  are  accused. 

It  is  a  mistaken  theory  of  counsel  for 
the  defendant  that  the  charter  provisions 
of  the  city  of  Richmond  contemplate  and  re- 
quire that  a  recall  petition  should  be  drawn 
with  a  due  regard  for  the  technical  niceties 
and  refinements  of  the  rules  of  law  which 
pertain  to  the  preparation  of  pleadings  In 
civil  and  criminal  cases.  At  the  outset  the 
charter  under  discussion  declares  that  "the 
holder  of  an  elective  office  may  be  removed 
by  the  electors  qualified  to  vote  for  the  suc- 
cessor of  the  officer  sought  to  be  removed." 
Manifestly  the  purpose  of  the  charter  In 
providing  for  a  recall  election  is  to  give  the 
people  of  the  municipality  the  right  to  cut 
short  the  official  term  of  every  elected  officer 
whose  conduct  In  office  Is  for  any  cause  unsat- 
isfactory or  distasteful  to  the  body  of  the 
community.  The  method  for  doing  this  Is 
clearly  pointed  out  In  the  charter;  and  no- 
where In  the  procedure  provided  for  the  re- 
moval of  the  Incumbent  of  an  elective  office  is 
anything  said,  either  expressly  or  impliedly, 
which  requires  a  recall  petition  to  designate 
tbe  specific  acts  for  which  a  removal  Is  sought 
The  petitioners  are  only  required  to  state 
generally  their  grounds  or  reasons  for  de- 
manding the  removal  of  the  obnoxious  offi- 
cer, for  the  obvious  and  only  purpose.  It 
seems  to  us,  of  furnishing  Information  to 
the  people  of  the  community,  upon  vrhlch 
a  political  issue  rather  than  an  Issue  at  law 
may  be  raised  and  determined. 

The  people  of  the  city  of  Richmond,  in 
framing  their  charter,  reserved  to  themselves 
the  right  to  remove  a  public  officer  by  the 
same  process  and  in  the  exercise  of  the 
same  discretion  which  elected  him. 

[4]  It  will  not  be  disputed  that  the  elec- 
tors of  a  community  are  as  well  qualified 
to  determine  whether  an  administrative  offi- 
cer shall  remain  in  office  as  they  were  to 
decide  upon  bis  qualifications  for  office  in 
the  first  instance ;  and  in  so  far  as  the  char- 
ter of  the  city  of  Richmond  Is  concerned, 
it  Is  dearly  tbe  privilege  of  the  people  at 
the  polls,  rather  than  the  province  of  the 
courts,  to  pass  upon  the  sufficiency  of  the 
grounds  stated  for  the  removal  of  an  elect- 
ed officer  by  the  modem  method  of  a  recall 
election. 

It  is  sought  to  Justify  the  refusal  of  the 
defendant  to  call  the  election  prayed  for  up- 
on the  theory  that  the  charter  vests  the 
city  counsel  with  final  and  exclusive  Ju- 
risdiction to  pass  upon  the  form  and  suffi- 
ciency of  the  recall  petitions,  and  that,  in 
the  absence  of  a  finding  by  the  council  as  to 
tbe  sufficiency  of  the  petitions,  mandamus 
cannot  be  Invoked  to  compel  tbe  defendant 
to  fix  a  date  for  tbe  election. 
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[5]  It  may  be  conceded,  as  contended  by 
counsel  for  defendant,  that  the  Jurisdiction 
of  the  city  council  to  order  a  recall  election 
depends  upon  the  presentation  to  it  of  a  pe- 
tition signed  not  only  by  the  requisite  num- 
ber of  electors  entitled  to  vote  for  the  suc- 
cessor of  the  officer  sought  to  be  remoTed, 
but  sufficient  as  well  upon  Its  face  In  ma- 
terial matters  of  form  and  substance. 

[S,  7]  In  this  connection  It  appears  that 
some  of  the  signers  of  the  several  recall  pe- 
titions did  not  sign  their  names  In  full; 
that  Is  to  say,  they  gave  only  the  initials 
of  tbelr  given  names.  Others  failed  to  com- 
ply with  the  charter  requirement  tliat  each 
signer  "shall  add  to  his  signature  his  place 
of  residence,  giving  the  street  and  number." 
Because  of  this  it  is  urged  that  the  petitions 
upon  their  face  fail  to  contain  the  requisite 
number  of  adequate  signatures  called  for  by 
the  charter,  and  that  therefore  the  petitions 
•were  wholly  Insufficient  to  confer  Jurisdic- 
tion upon  either  the  city  derli  or  the  city 
council  to  Inaugurate  the  recall  election  pe- 
titioned for. 

No  useful  purpose  "would  be  subserved  by 
following  counsel  for  defendant  through  the 
intricate  ramlflcatlons  of  the  technical  ar- 
gument which  they  have  advanced  in  sup- 
port of  their  contention.  If  the  charter  pro- 
visions under  consideration  were  susceptible 
of  any  such  narrow  construction  as  is  here 
contended  for,  It  would  be  practically  im- 
possible U>  Invoke  a  recall  election  in  the 
city  of  Richmond.  The  charter  in  question, 
like  every  other  statute,  should  receive  a 
liberal  construction  with  a  view  to  promoting 
the  purpose  for  which  It  was  enacted  by  the 
people;  and,  so  construed,  we  find  no  diffi- 
culty in  holding  that  the  charter  provision 
requiring  the  clerk  to  "examine  and  ascer- 
tain from  the  records  of  registration"  wheth- 
er or  not  the  petitions  -were  signed  by  the 
requisite  number  of  qualified  voters  does 
not  empower  or  command  him  to  decide  as 
to  the  regularity  of  the  registration  of  the 
signers  with  respect  to  the  manneir  or  form 
in  which  their  names  and  addresses  appear 
upon  the  register. 

All  that  the  charter  requires  the  clerk  to 
do  Is  to  identify  the  persons  who  have  sign- 
ed with  the  persons  whose  names  appear  In 
the  records  of  registration.  The  charter  pro- 
vision requiring  the  signer  to  give  bis  resi- 
dence by  street  and  number  manifestly  was 
intended  solely  for  the  purpose  of  facilitat- 
ing the  work  of  the  clerk  in  investigating, 
Identifying,  and  verifying  the  persons  and 
signatures  of  the  purported  signers  of  the 
recall  petitions,  and  therefore  the  designa- 
tion of  residence  at  the  Junction  of  Ewo 
streets,  which  some  of  the  signers  gave,  was 
a  substaptial  and  sufficient  compliance  with 
the  requirements  of  the .  charter. 

[I]  By  the  pi^ovlsions  of  the  charter  the 
city  clerk  may  not  arbitrarily  reject  or  re- 
fuse to  act  upon  a  petition  because  of  any 
real  or  fancied  doubt  which  be  may  have 


as  to  the  genuineness  of  all  or  any  of  the 
signatures  appended  to  the  petition.  The 
petition  upon  its  presentation  is  prima  facie 
genuine  as  to  the  signatures;  for,  by  the  very 
terms  of  the  charter,  "each  signature,  the 
genuineness  of  which  is  not  called  In  question 
by  the  sworn  affidavit  of  the  alleged  owner 
thereof,  shall  be  presumed  to  be  genuine." 
This  presumption,  we  take  It,  controls  not 
only  the  city  clerk,  but  the  dty  conncU  as 
well.  Immediately  following  this  require- 
ment of  the  charter  is  the  proviso  that  "un- 
less and  until  It  be  proven  otherwise  by  ofB- 
cial  Investigation  It  shall  be  presumed  that 
the  petition  presented  contains  the  signatures 
of  the  requisite  number  of  qualified  voters," 
and  then  the  duty  of  making  an  official  in- 
vestigation for  the  purpose  of  ascertaining 
whether  or  not  the  petition  is  signed  by  the 
requisite  number  of  electors  entitled  to  vote 
is  clearly  committed  to  the  city  derk. 

It  seems  clear  to  us,  therefore,  that  In  so 
far  as  the  number  and  genuineness  of  the 
signatures  of  electors  entitled  to  vote  are 
concerned,  the  city  clerk  alone,  by  the  ex- 
press prorlslons  of  the  charter,  is  empowered 
to  pass  ui)on  and  determine  the  sufficiency 
of  every  recall  petition  that  may  be  filed 
with  him,  and  that  in  these  two  particulars 
at  least  his  finding  and  certificate  are  con- 
clusive and  controlling. 

Granting  to  the  city  council  the  right  and 
duty  of  ascertaining  whether  or  not  the  peti- 
tions upon  their  face  conformed  to  the  char- 
ter requirements  In  material  matters  of  form 
and  substance,  still  this  did  not  invest  the 
city  council  with  the  arbitrary  jwwer  to  re- 
fuse to  take  any  action  at  all  in  the  prem- 
ises. 

[9]  In  the  case  at  bar  the  petitions  upon 
their  face  in  form  and  substance  conform  to 
the  spirit  and  letter  of  the  charter;  and  as 
there  was  no  controversy  before  the  council 
or  elsewhere  as  to  the  sufficiency  of  the  pe- 
titions, the  duty  of  the  council  in  the  prem- 
ises was  purely  ministerial  and  clearly  de- 
fined by  the  charter. 

The  dty  clerk  having  submitted  to  the  dty 
coundl  proper  petitions  for  a  recall  election, 
together  with  his  certificate  as  to  their  suffi- 
ciency, it  became  the  plain  duty  of  the  dty 
council,  in  the  mandatory  language  of  the 
charter,  to  "thereupon  order  and  fix  a  date 
for  holding  said  election." 

In  the  case  of  Good  v.  Common  Council, 
5  Cal.  App.  265,  90  Pae.  44,  which  involved 
the  application  and  interpretation  of  recall 
provisions  In  a  city  charter  similar  In  its 
essential  features  to  the  one  at  bar,  prac- 
tically the  same  point  was  presented  and 
decided  adversely  to  the  contention  made 
here.  There  the  court  said:  "There  is  no 
discretion  vested  in  the  common  council  in 
connection  with  the  calling  of  this  election. 
That  body's  functions  are  purely  ministerial ; 
but  if  it  be  conceded  that  it  was  vested  with 
some  discretion.  It  does  not  follow  that  it 
can  refuse  to  act.    The  duty  of  determining 
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whether  the  petition  coatains  the  proper 
number  of  signatures,  and  comparing  them 
with  the  great  register,  devolved  upon  the 
city  clerk.  He  is  the  person  given  authority 
to  hear  and  determine  the  question  of  the 
sufficiency  of  the  petition,  and  no  appeal 
therefrom  is  provided,  and  none  apparently 
intendecl  to  be  given." 

[II]  The  trial  court  found  as  a  fact  that 
each  of  the  persons  who  drcnlated  the  recall 
petitions  was,  as  required  by  section  1  of 
article  8  of  the  charter,  a  qualified  elector 
of  the  municipality.  This  finding  Is  now  as- 
sailed by  the  defendant,  not  upon  the  ground 
that  it  Is  without  support  from  the  evidence, 
bnt  because  "it  is  fiatly  contradicted"  by  the 
evidence  produced  upon  behalf  of  the  de- 
fendant. Attached  to  and  made  a  part  of 
each  recall  petition  was  the  affidavit  of  the 
person  who  solicited  the  same,  which,  among 
other  things,  set  forth  the  fact  that  he  was 
a  qualified  and  registered  elector  of  the  dty 
of  Richmond.  These  affidavits,  as  a  part  of 
the  several  recall  petitions,  were  received  In 
evidence,  without  reservation  or  limitation ; 
and  even  if  it  be  true,  as  is  now  claimed  by 
the  defendant,  that  the  statements  therein 
made  are  contradicted  by  tbe  evidence  of- 
fered and  admitted  upon  behalf  of  the  plain- 
tiffs in  the  form  of  the  affidavits  of  regis- 
tration which  were  made  by  the  several  so- 
licitors to  the  recall  petitions,  this  results 
In  nothing  more  than  a  conflict  of  evidence, 
and  In  such  contingency  the  flnding  of  the 
trial  court  must  be  sustained. 

[11]  The  defendant  presents,  but  does  not 
strongly  urge,  the  point  that  the  court  bad 
no  jurisdiction  to  Issue  the  writ  of  mandate 
in  the  case  at  bar,  because  the  time  pre- 
scribed and  limited  by  the  charter  for  or- 
dering and  fixing  the  date  of  the  recall  elec- 
tion had  expired  when  the  writ  was  issued. 

Ordinarily  a  writ  of  mandate  will  not  is- 
sue to  compel  the  performance  of  an  official 
act  if,  when  the  writ  Is  applied  for,  the  time 
limited  by  law  for  action  has  expired;  but 
this  rule  does  not  apply  in  a  case  like  the 
one  at  bar,  where  the  requirements  and  pur- 
pose of  the  law  have  been  disregarded  and 
defeated,  of  their  own  volition,  by  the  very 
officers  Intrusted  with  the  performance  of 
a  public  duty  which  was  clearly  obligatory. 
Merrill  on  Mandamus,  $|  50,  79;  2  DUl. 
Mun.  Corp.  g  839;  High,  Extr.  Rem.  401; 
Good  V.  Com.  Council,  supra;  People  v.  Town 
of  Falrbury,  51  111.  149. 

If,  as  we  think,  the  charter  provisions  In 
■controversy  confer  upon  the  city  clerk  the 
exclusive  and  final  duty  of  officially  inves- 
tigating the  sufficiency  of  the  petitions  in  re- 
spect to  the  number  of  qualified  electors 
who  have  signed  the  same,  and  that  the 
duty  of  the  dty  council,  upon  the  presenta- 
tion to  It  of  a  recall  petition  prima  facie 
sufficient  and  certified  by  the  dty  clerk  to 
be  sufficient,  is  purely  ministerial,  then  the 
trial  court  was  right  in  its  ruling  In  re- 
jecting the  offer  of  the  defendants  to  im- 


peach the  Integrity  of  the  derk's  certlflcate 
as  to  the  sufficiency  of  the  several  recall  pe- 
titions. 

[12]  The  question  of  the  constitutionality 
of  the  recall  provisions  In  the  charter  under 
consideration  Is  tentatively  touched  upon, 
but  not  seriously  discussed,  in  the  printed 
arguments  of  counsel  for  the  defendant. 
Upon  the  oral  argument,  however.  It  was 
strenuously  Insisted  that  the  attempted  re- 
call of  a  municipal  officer,  who  has  been 
elected  to  serve  In  office  for  a  fixed  term. 
Is  violative  of  the  provisions  of  the  state 
Constitution  regarding  tenure  of  office,  re- 
moval, and  Impeachments. 

Manifestly  the  tenure  of  office,  and  the 
method  of  removing  an  elected  dty  offidal, 
are  purely  municipal  affairs,  which  In  no 
sense  conflict  with  the  constitutional  provi- 
sions relating  to  the  tenure  of  office  or  the 
removal  by  Impeachment  of  state  officers. 
Similar  recall  provisions,  as  applied  to  ad- 
ministrative officers,  have  been  upheld  and 
declared  not  to  be  in  conflict  with  either 
state  or  federal  Constltntlon  In  other  juris- 
dictions, where  the  iMints  of  attack  were 
identical  with  the  arguments  advanced  here. 
Graham  v.  Roberts,  200  Mass.  152,  85  N.  E3. 
1009;  Hilzlnger  v.  Oillman,  56  Wash.  228, 
106  Pac.  471;  Bonner  v.  Belsterling  (Tex. 
Civ.  App.)  137  S.  W.  1154.  And  nothing 
that  has  been  said  or  cited  by  counsel  has 
caused  us  to  doubt  the  constitutionality  of 
the  charter  provisions  in  question. 

The  judgment  and  order  appealed  from 
are  affirmed. 

We  concur:   HALL,  J.;   KERRIGAN,  J. 


17  Cal.  App.  70S 
CONN  v.  CITT  COUNCIL  OF  CITY  OF 
RICHMOND.     (S.  F.  6,113.) 
(Supreme  Court  of  California.    Feb.  20, 1912.) 

In  Bank.  Mandamus  by  Thomas  G.  Conn 
against  the  City  Council  of  the  City  of  Rich- 
mond. Judgment  for  plaintiff  was  affirmed 
by  the  District  Court  of  Appeal  (121  Pac. 
714).    Application  for  rehearing  denied. 

PER  CURIAM.  The  petition  for  a  re- 
hearing in  the  Supreme  Court  is  denied.  The 
Supreme  Court,  however,  does  not  thereby 
approve  that  part  of  the  opinion  of  the  Dis- 
trict Court  of  Appeal  as  declares  that  under 
the  provisions  of  the  charter  of  Richmond 
the  certificate  of  the  city  clerk  of  the  dty  of 
Richmond  to  the  effect  that  the  signatures  to 
the  recall  petitions  are  genuine,  and  that 
they  are  sufficient  in  number  to  require  a 
recall  election,  is  condusive  and  controlling. 
It  does  not  appear  that  there  was  any  evi- 
dence offered  to  impeach  the  accuracy  of  the 
derk's  certificate  upon  these  points,  and  the 
statement  was  not  necessary  to  the  decision. 
Such  signatures  might  be  forged,  or  the  sign- 
ers might  not  reside  la  the  city,  and  yet  the 
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petitions  might  be  supported  by  false  affida- 
vits of  the  solicitors  and  a  false  certificate  of 
the  clerk.  In  such  a  case  we  would  uot  say 
that  the  clerk's  certificate  was  conclusive,  or 
that  mandamus  would  He  to  compel  an  elec- 
tion to  be  called,  but  leave  the  question  open 
for  decision  when  it  arises. 


m  Cal.  91 
CLOPTON  v.  CLOPTON  et  al.     (L.  A.  2,763.) 

(Supreme  Court  of  California.    Jan.  9,  1912.) 

1.  Appeal  and  Ebeor  (S  1010*)— Sep  abate 
Maintenance  —  Action  —  APPEAii — Find- 
ings— Conclusiveness. 

The  decision  of  the  trial  court  on  ques- 
tions of  fact  is  conclusive  upon  the  Supreme 
Court  in  so  far  as  there  is  substantial  evidence 
tending  fairly,  with  sucb  inferences  as  may 
reasonably  be  drawn  therefrom,  to  support 
such  decision,  even  though  the  Supreme  Court 
might  think  that  a  different  conclusion  should 
have  been  reached;  and  a  finding  in  a  wife's 
action  for  separate  maintenance  that  acts  or 
conduct  of  the  husband  constituted  such  cru- 
elty as  to  warrant  a  divorce  is  entitled  to  spe- 
cial weight. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3979-3982;  Dea  I>ig.  { 
1010.»] 

2.  Afpeai,  and  Errob  (S  1058*)— Habuless 
Ebbob— Exclusion  on  Evidence. 

Error  in  the  exclusion  of  evidence  on  the 
part  of  defendant  is  harmless  where  defendant 
subsequently  gave  the  evidence  sought. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S{  4200-^206;  Dec.  Dig.  § 
1058.*] 

3.  Appeal  and  Ebbob  (f  242*)— Resebvino 
RuLiNQS  ON  Exception  to  Evidence— Ef- 
fect. 

Where  evidence  is  objected  to,  and  the 
court  receives  the  evidence  subject  to  the  ob- 
jection and  reserves  its  ruling,  and  at  no  time 
formally  rules  on  the  objection,  the  matter 
Will  be  regarded  on  appeal  as  though  the  ob- 
jection had  been  formally  overruled  and  ex- 
ception  noted  to   such   ruling. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Si  1417-1425;  Dec.  Dig.  i 
242.*1 

4.  Judgment  (J  654*)— Res  Judicata— Dis- 
missal OF  Previous  Action. 

In  an  action  by  a  wife  for  separate  main- 
tenance on  the  ground  of  cruelty,  evidence  by 
the  plaintiff  as  to  alleged  acts  of  cruelty  oc- 
curring prior  to  the  time  when  a  previous  ac- 
tion by  plaintiff  for  a  divorce  on  similar 
grounds  was  dismissed  by  her  without  the  con- 
sent and  knowledge  of  the  defendant  and  with- 
out consideration  of  any  kind  from  him  held 
admissible;  the  previous  judgment  not  being 
res  judicata. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  $  1165;   Dec.  Dig.  {  654.*] 

5.  Trial  (J  98*)— Admission  of  Evidence — 
Exceptions  and  Ritlings  Thereon. 

Where  it  is  the  practice  of  receiving  evt- 
■dence  subject  to  objection  without  a  ruling 
thereon,  ^  ruling  should  be  made  prior  to  the 
conclusion  of  the  trial,  and  in  time  to  enable 
the  party  to  fully  present  his  case  with  ref- 
erence to  sucb  ruling. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  193,  249;   Dec.  Dig.  {  98.*] 


6.  Husband  and  Wife  (g  81*)- Husband's 
Duty  ok  Support— Antenuptial  Contract 
-Effect. 

The  duty  of  a  husband  to  support  and 
maintain  his  wife  was  in  no  way  affected  by 
an  antenuptial  contract,  providing  that,  if  there 
was  no  issue,  the  wife  should  have  one-fourtti 
of  the  property  he  owned  at  the  time  of  his 
death,  and  that  he  should  have  the  absolute 
management  thereof  with  power  of  disposition 
during  his  life. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  H  178-105,  833,  8S4: 
Dec.  Dig.  i  31.*] 

7.  Husband  and  Wife  (S  290*)— Action  fob 
Separate  Maintenance — Conveyance  to 
Defeat  Judgmeni^— Persons  Entitled  to 
Set  Aside. 

While  a  wife,  merely  becaose  of  the  con- 
jugal relation,  cannot  attack  a  voluntar.v  dispo- 
sition of  her  husband's  separate  property,  yet, 
where  by  reason  of  the  husband's  conduct  she 
is  entitled  to  separate  maintenance,  she  is  with- 
in the  protection  of  Civ.  Code,  {  3439,  invali- 
dating any  transfer  of  property  made  with  in- 
tent to  delay  or  defraud  any  creditor  or  other 
person  of  his  demand. 

[K6.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  Sg  1094-1097;  Dec  Dig. 
i  299.*] 

8.  Husband  and  Wife  (g  298*)— Review- 
Finding — ^Allowance. 

Evidence  in  an  action  by  a  wife  for  sep- 
arate maintenance  held  to  support  the  trial 
court's  allowance  of  $75  monthly,  together 
with  $250  counsel  fees. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  |  1093;  Dec.  Dig.  f 
298.*] 

9.  Husband  and  Wife  (|  299*)— Action  fob 
Separate  Maintenance— Conveyance  to 
Defeat  Judgment— Extent  of  Relief. 

It  is  only  so  far  as  a  wife's  right  of  main- 
tenance has  been  affected  by  the  husband's 
transfer  of  bis  separate  property  without  con- 
sideration that  she  has  any  legal  ground  of 
complaint  entitling  her  to  avoid  such  transfer. 
[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  gg  1094-1097;  Dec.  Dig. 
g  299.*] 

10.  Husband  and  Wira  (g  298*)— Action 
FOR  Separate  Maintenance— Sufficienct 
OF  Evidence— Value  of  Property. 

Evidence  in  an  action  by  a  wife  for  sep- 
arate maintenance,  in  which  a  monthly  allow- 
ance was  made  to  plaintiff,  together  with  coun- 
sel fees,  held  insufficient  to  sustain  a  finding 
that  tlie  property  remaining  in  the  possession 
of  defendant  was  worth  more  than  $2,500. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  g  1093;  Dec  Dig.  g 
298.*] 

Department  1.  Appeal  from  Superior 
Court,  Orange  County;    Z.  B.  West,  Judge. 

Action  for  separate  maintenance  by  Jen- 
nie M.  Clopton  against  Hoggatt  Clopton, 
Pearl  Clopton,  and  another.  Judgment  for 
plaUitiff,  and  from  denial  of  their  motion 
for  new  trial,  defendants  appeal.  Judg- 
ment against  Hoggatt  Clopton  affirmed,  and 
judgment  against  Pearl  Clopton  and  another 
reversed,  and  new  trial  awarded. 

See,  also,  119  Pac.  651. 

Kendrick  &  Ardis,  for  appellants.  John 
E.  Daly  and  H.  T.  Gordon,  for  respondent 
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ANGELLOTTI,  X  Tbis  Is  an  appeal  by 
defendants  from  an  order  denying  their 
motion  for  a  new  trial  in  an  action  brougbt 
by  plalntlfl  to  obtain  a  decree  requiring 
defendant  Hoggatt  Clopton,  her  husband,  to 
pay  ber  montlxly,  for  her  support  and  main- 
tenance, the  sum  of  1250  per  month,  to- 
gether with  attorney  fees  and  costs  for  tbe 
prosecution  of  the  action. 

Plaintiff  alleged  in  ber  complaint  that  she 
was  without  means  and  physically  unable  to 
earn  money  tor  her  support.  Defendants 
Pearl  Clopton  and  Hugh  Clopton,  tbe  chil- 
dren of  Hoggatt  Clopton,  were  made  parties 
defendant;  it  being  alleged  substantially  as 
to  tbem  that  Hoggatt  Clopton,  in  anticipa- 
tion of  her  action,  and  for  tlie  purpose  and 
design  to  binder,  delay,  and  defraud  the 
plaintiff  and  to  deprive  her  of  her  right  to 
support  and  maintenance,  had  conveyed  to 
them,  without  consideration,  all  of  his  real 
property,  specifically  described  in  the  com- 
plaint and  alleged  to  be  worth  not  less  than 
$100,000.  She  asked  as  to  them  that  any 
allowance  made  her  be  adjudged  a  lien 
against  snch  real  property  so  conveyed. 
Her  complaint  against  her  husband  upon 
which  her  prayer  for  permanent  support  and 
maintenance  was  based  was  that  he  had 
been  gnUty  of  extreme  cruelty  constituting 
cause  for  divorce.  Defendant  Hoggatt  Clop- 
ton by  his  answer  denied  the  allegations  of 
crnelty,  denied  that  be  bad  conveyed  all  of 
Mb  property  to  his  codefendants,  and  denied 
that  such  as  had  been  conveyed  Iiad  been 
90  disposed  of  with  intent  to  defraud  plain- 
tiff or  deprive  ber  of  support  or  mainte- 
nance. He  also  by  cross-complaint  asked  for 
a  divorce  on  the  ground  of  extreme  cruelty 
Inflicted  on  him  by  plaintiff.  Defendants 
Hugb  Clopton  and  Pearl  Clopton  each  an- 
swered, denying  tbe  allegations  of  tbe  com- 
plaint that  the  several  conveyances  to  tbem 
were  without  consideration  or  were  made 
with  tbe  intent  or  purpose  set  forth  therein, 
and  alleging  that  Hoggatt  Clopton  is  the 
owner  of  a  house  and  lot  in  tbe  city  of  Los 
Angeles  and  other  property  reasonably 
worth  the  sum  of  $11,000,  and  that  the  in- 
come from  said  property  is  sufQcient  to  sup- 
port plaintiff. 

The  trial  court  found  in  favor  of  plaintiff 
ni>on  the  issues  of  extreme  crnelty  and  ne- 
cessity for  support  and  maintenance  by  her 
husband.  It  further  found  that  defendant 
had  conveyed  to  Pearl  Clopton  and  Hugh 
Clopton  all  of  his  real  property  except  a  lot 
in  tbe  city  of  Ix)s  Angeles,  without  consid- 
eration and  with  the  intent  and  purpose 
alleged  in  the  complaint,  tbe  same  being 
parcels  of  land  at  Long  Beach  in  Los  Angeles 
county  and  at  Huntington  Beach,  Newport 
Beach,  and  Santa  Ana  in  Orange  county.  It 
found  that  tbe  value  of  all  of  said  property. 
Including  that  in  the  city  of  Los  Angeles, 
was  $22,000.  It  further  found  that  the  only 
property  left  Hoggatt  Clopton  was  the  lot 
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in  the  dty  of  Los  Angeles,  of  the  value  of 
$2,500  and  subject  to  a  mortgage  for  $1,100, 
and  producing  an  income  of  about  $12  a 
month,  and  certain  oil  stock  and  stock  in 
the  Huntington  Beach  Tent  City  Company, 
neither  of  which  bad  any  market  value,  and 
that  said  property  "is  insufficient  to  answer 
for  a  Judgment  to  be  made  in  this  cause," 
that  tbe  income  from  said  land  is  not  "suffi- 
cient for  tbe  support  of  plaintiff." 

Judgment  was  given  that  Hoggatt  Clopton 
pay  plaintiff  $75  per  month  for  her  mainte- 
nance, and  $250  counsel  fees,  that  said 
charges  constitute  a  valid  lien  upon  all  the 
property  at  Huntington  Beach  and  Long 
Beach  so  conveyed  to  Hugh  Clopton  and 
Pearl  Clopton,  and  that  neither  of  said  last- 
named  defendants  has  any  interest  In  any  of 
tbe  property  conveyed  to  him  and  her,  re- 
spectively, "except  subject  to  the  lien  of  tills 
Judgment  in  plaintiff's  favor." 

Defendants'  motion  for  a  new  trial  was 
ordered  granted,  unless  plaintiff  ffie  a  re- 
lease and  discharge  of  ber  Judgment  as  to 
all  the  property  described  in  tbe  findings  and 
Judgment,  except  that  situate  at  Hunting- 
ton Beach  in  Orange  county.  Tbis  require- 
ment having  been  complied  with  by  plaintiff, 
the  motion  for  a  new  trial  was  denied. 

[1]  1.  It  cannot  be  held  that  the  findings 
of  the  trial  court  upon  the  issues  of  extreme 
cruelty  on  the  part  of  defendant  Hoggatt 
Clopton  and  that  hia  acts  in  tbis  regard 
were  without  sufficient  cause  or  provocation 
(for  this  is  what  the  finding  In  tbis  behalf 
means)  are  without  sufficient  support  in  the 
evidence.  We  do  not  mean  to  say  that,  were 
we  acting  as  trial  Judges  in  this  case,  our 
conclusion  would  have  been  the  same  upon 
this  question  as  was  that  of  the  trial  Judge. 
We  simply  mean  what  has  so  often  been  said 
by  this  court,  that  the  decision  of  the  trial 
court  upon  questions  of  fact  is  conclusive 
upon  us,  in  so  far  as  there  is  any  substan- 
tial evidence  tending  fairly,  with  such  infer- 
ences as  may  reasonably  be  drawn  there- 
from, to  support  such  decision,  even  though 
we  may  think  tliat  a  different  conclusion 
should  have  l>een  reached.  As  was  said  in 
Robinson  v.  Robinson,  113  Pac.  155,  "it 
should  further  be  borne  In  mind  that  the 
question  whether  acts  or  conduct  constitute 
such  cruelty  as  under  all  the  circumstances 
shown  warrants  the  granting  of  a  divorce 
is  of  such  a  nature  that  the  conclusion  of 
tbe  trial  court  is  necessarily  entitled  to  great 
weight,  and  it  is  only  where  it  is  clear  that 
it  is  without  any  substantial  support  in  the 
evidence  that  it  will  be  disturbed  on  appeal." 
No  useful  purpose  would  be  subserved  by  a 
discussion  of  the  evidence  given  on  this  is- 
sue. We  find  no  prejudicial  error  In  any 
action  of  the  trial  court  complained  of  in  the 
brief  in  the  matter  of  evidence  on  this  issue. 

[2]  Tbe  objection  that  a  question  asked 
defendant  Hoggatt  Clopton  was  suggestive 
and  leading  was  not  good  and  should  not 
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hare  been  Bturtalned,  bnt  he  snbaequentlr 
gave  the  desired  evidence.  The  writing  sign- 
ed by  him  relative  to  a  proposed  compromise 
of  a  prior  divorce  action  was  not  of  snch  a 
character  as  to  prejudice  his  cause,  even  If 
improperly  admitted  in  evidence.  The  same 
must  be  held  as  to  an  answer  of  plaintiff 
giving  a  remark  that  she  heard  defendant 
Pearl  Clopton  make  to  defendant  Hugh  on 
one  occasion. 

[S]  Complaint  is  made  that  the  court  fail- 
ed to  rule  on  defendants'  objection  to  testi- 
mony given  by  plaintiff  as  to  certain  alleged 
acts  of  cruelty  occurring  prior  to  April  19, 
1907,  on  which  day  a  previous  action  brought 
by  plaintiff  for  a  divorce  on  the  ground  of 
cruelty  was  dismissed  by  her.  The  court 
reserved  its  ruling,  receiving  the  evidence 
subject  to  the  objection.  Apparently  it  has 
never  formally  ruled  on  this  objection,  ex- 
cept in  so  far  as  a  ruling  against  the  ob- 
jection is  to  t)e  Inferred  from  the  fact  that 
the  court  has  fouud  upon  the  facts  so  testl- 
fled  to  in  favor  of  plaintiff.  The  matter  must 
here  be  regarded  as  though  defendants'  ob- 
jections had  been  formally  overruled  and 
exceptions  noted  to  such- rulings. 

[4]  We  see  no  reason  to  doubt  the  admissi- 
bility of  the  evidence.  The  evidence  shows 
very  clearly  that  the  dismissal  of  the  former 
action  was  by  the  plaintiff  herself,  under 
subdivision  1  of  section  581,  Code  of  CivU 
Procedure,  without  the  consent  or  even 
knowledge  of  the  defendant  Hoggatt  Clop- 
ton, and  without  consideration  of  any  kind 
from  him  to  her.  All  this  is  shown  by  his 
own  evidence.  It  consequently  was  not  a 
bar  to  another  action  concerning  the  matters 
Involved  therein.  Merritt  v.  Campl>ell,  47 
Cal.  542,  Involving  a  Judgment  of  dismissal 
based  upon  and  entered  in  pursuance  of  an 
agreement  of  the  parties.  Is  not  in  point 

To  show  cruelty  on  the  part  of  plaintiff, 
defendants  offered  In  evidence  the  complaint 
of  plaintiff  In  such  former  action,  plaintiff 
objected  thereto,  and  the  court  reserved  its 
ruling  thereon  receiving  It  subject  to  the 
objection.  Defendant  Hoggatt  Clopton  had 
alleged  the  filing  of  this  complaint  and  its 
contents  in  his  cross-compialnt  In  this  ac- 
tion, and  the  trial  court  found  In  favor  of 
said  defendant  upon  such  allegations.  It 
is  thus  apparent  ttaat  the  trial  court  did  in 
fact  receive  and  consider  such  evidence  so 
offered  by  defendants.  It  further  found, 
however,  that  the  allegations  of  plaintiff 
contained  in  said  divorce  complaint  were 
true. 

[51  In  passing.  It  is  proper  to  say,  as  has 
been  said  before,  that  the  practice  of  receiv- 
ing evidence  that  is  objected  to,  subject  to 
the  objection  and  without  a  ruling  thereon, 
is  not  except  under  very  exceptional  circum- 
stances to  be  commended.  And,  where  such 
a  course  is  followed,  certainly  a  ruling 
should  be  made  prior  to  the  conclusion  of  the 
trial  and  in  time  to  enable  the  party  to  fully 


present  his  case  In  the  light  of  such  mllng. 
However,  as  we  have  said,  we  cannot  see 
that  any  prejudice  coold  lutve  resulted  to 
defendants  in  this  case  by  reason  of  the 
failure  of  the  court  to  formally  rule  on  the 
objections  specified  above. 

[6]  Complaint  is  made  of  a  finding  of  the 
trial  court  to  the  effect  that  an  antenuptial 
contract  executed  by  plaintiff  and  Hoggatt 
Clopton  on  the  day  of  their  marriage,  pro- 
viding, among  otlier  things,  that,  in  the  event 
that  there  was  no  issue  of  said  marriage, 
the  wife  should  have  one-fourth  of  such 
property  as  he  owned  at  the  time  of  his  death, 
and  that  he  should  have  the  absolute  and 
exclusive  management  and  control,  with 
power  of  disposition,  of  all  bin  property  dur- 
ing his  lifetime,  was  fraudulently  obtained 
by  said  Hoggatt,  is  not  sufBciently  sustained 
by  the  evidence.  This  claim  is  well  baaed, 
there  being  absolutely  nothing  in  the  evi- 
dence from  which  any  such  conclusion  could 
reasonably  be  inferred.  But  we  regard  this 
finding  as  altogether  immaterial,  and  are  un- 
able to  see  that  it  prejudices  defendants  in 
any  way.  There  is  nothing  in  this  contract 
that  purports  to  relieve  the  huslMuid  from 
the  obligation  of  supporting  and  maintaining 
his  wife  during  the  continuance  of  the  propos- 
ed marriage  relation,  and,  of  course,  nothing 
of  that  kind  was  intended  by  either  party. 
That  duty  on  the  part  of  the  husband  was 
in  no  way  affected  by  the  contract 

[7]  It  la  setUed  in  this  state  that,  while 
the  wife,  merely  because  of  the  conjugal  re- 
lation, has  no  standing  to  attack  a  voluntary 
disposition  of  her  husband's  separate  prop- 
erty, for  the  reason  that  the  fact  of  marriage 
gives  her  no  Interest  therein,  nevertheless, 
where  by  reason  of  the  conduct  of  the  hus- 
band she  is  entitled  to  enforce  separate 
maintenance  at  his  hands,  she  is  so  far  with- 
in the  protection  of  the  statute  invalidating 
any  transfer  of  property  made  with  intent 
to  delay  or  defraud  "any  creditor  or  oth» 
person  of  his  demands"  (section  3439,  Civ. 
Code)  that  snch  statute  avoids  as  to  hei 
any  transfer  made  with  design  to  defeat 
such  right.  Murray  v.  Murray,  llfi  CaL  268, 
47  Pac.  87,  37  U  B.  A.  626,  56  Am.  St  Rep. 
97.  The  existence  of  this  rule  has  been  recog- 
nized in  all  subsequent  decisions.  See  TuUy 
V.  TuUy,  137  Cal.  65,  69  Pac.  700;  Greer  T. 
Greer,  135  Cal.  124.  67  Pac.  20;  Kassler  t. 
Kessler,  2  Cal.  App.  509,  83  Pac.  257.  W« 
are  speaking,  of  course,  of  transfers  jnada 
without  consideration.  Giving  the  antenup- 
tial contract  full  force,  it  did  not  in  any  de- 
gree affect  this  right  of  the  wife.  The  ques- 
tion whether  it  was  fraudulent  or  not  could 
not  affect  the  determination  of  the  question 
whether  the  conveyances  were  made  with  de- 
sign to  affect  the  right  of  the  wife  to  the 
maintenance  and  support  to  which  she  was 
entitled,  which  was  the  vital  question  in 
this  connection,  and  we  cannot  see  that  the 
finding  complained  of  could  possibly  have 
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affected  the  determination  by  tbe  trial  court 
of  the  latter  question.  Nor  do  we  Bee  that 
it  could  posslUy  have  affected  the  determina- 
tion of  tbe  trial  court  as  to  the  amount  that 
should  reasonably  be  allowed  to  the  wife  for 
her  support  and  maintenance.  Conceding,  as 
claimed,  that  the  financial  resources  of  the 
husband  constituted  an  element  to  be  consid- 
ered in  fixing  that  amount,  the  vital  question 
In  this  regard  would  be  the  amount  of  such 
resources,  disregarding  such  conveyances  as 
had  in  fact  been  made  with  such  design  to 
defraud  the  wife,  and  the  question  of  the 
validity  of  the  antenuptial  contract  could  not 
affect  tbe  determination  of  that  question.  The 
finding  complained  of  was  pure  surplusage, 
not  affecting  the  determination  of  any  ma- 
terial issue. 

[I]  There  was,  we  thhik,  enough  in  the 
evidence  to  support  the  conclusion  that  the 
sum  of  $75  per  month  was  a  reasonable 
amount  to  be  paid  for  tbe  support  and  maln- 
teoance  of  the  wife. 

Tbe  same  is  true  as  to  the  conclusion  that 
all  the  conveyances  by  Hoggatt  Clopton  to 
Hugh  Clopton  and  Pearl  Clopton,  respective- 
ly, made  after  the  commencement  of  this 
action,  which  include  all  the  conveyances  ex- 
cept the  one  made  to  Pearl  of  a  lot  of  land 
In  the  dty  of  Long  Beach,  -which  was  re- 
leased In  pursuance  of  the  order  of  the  court 
from  tbe  effect  of  the  Judgment,  were  made 
by  plaintiff  without  any  consideration  from 
either  of  tbe  grantees. 

[9]  There  remains  for  consideration  an- 
other claim  made  by  defendants  Hugh  and 
Pearl  Clopton,  which  we  are  satisfied  must 
be  held  to  be  good  and  which  requires  a  re- 
versal of  tbe  order  as  to  them.  It  is  only  to 
the  extent  that  the  wife's  right  of  support 
has  been  affected  by  the  transfer  of  his  sep- 
arate property  by  her  husband  that  she  has 
any  legal  ground  of  complaint  entitling  her 
to  avoid  such  transfer.  See  Kessler  v.  Kess- 
ler,  supra.  Tbe  court  should  not  disturb 
such  a  transfer  any  further  than  the  exlgen- 
ole«  of  the  decree  in  favor  of  the  wife  re- 
quire, all  else  belonging  to  the  transferee. 
Murray  t.  Murray,  supra;  TuUy  v.  TuUy, 
supra.  It  was  found  by  the  trial  court  in 
accord  with  tbe  evidence  that  defendant  Hog- 
gatt Clopton  still  owned.  In  addition  to  cer- 
tain oil  stock,  and  stock  In  the  Huntington 
Beach  Tent  City  Company,  a  lot  of  land  in 
tbe  city  of  Los  Angeles,  Incumbered  by  mort- 
gage In  the  sum  of  $1,100.  The  court  also 
found  that  the  stocks  had  no  market  value, 
and  that  the  value  of  the  Los  Angeles  lot 
waa  only  $2,500,  Incumbered  by  mortgage  in 
the  sum  of  $1,100.  It  further  found  that  it 
Is  not  true  that  the  property  remaining  in 
defendant  Hoggatt  Clopton  was  reasonably 
worth  $11,000  or  any  greater  sum  than  $2,500. 

[10]  This  finding  Is  attacked  as  not  being 
sustained  by  tbe  evidence,  and  we  are  un- 
able to  find  any  sufficient  support  therefor. 


Tbe  stun  and  substance  of  the  testimony  In 
regard  to  the  stocks,  which  bad  cost  Mr. 
Clopton  several  thousand  dollars,  was  that 
there  bad  been  no  Income  therefrom  for 
two  or  three  years.  The  mere  abseuee  of 
present  income  did  not  show  entire  want  of 
value.  But,  passing  all  question  as  to  tbe 
value  of  the  stocks,  there  was  also  tbe  Los 
Angeles  realty.  The  monthly  income  from 
the  house  thereon  was  only  $12,  but  this  does 
not  establish  that  the  value  of  the  property 
was  only  $2,500.  Tbe  deed  of  this  property 
to  Hoggatt  Clopton,  Introduced  In  evidence 
by  plaintiff,  recited  a  consideration  of  $10,- 
000.  The  uncontradicted  evidence  of  Hoggatt 
Clopton  was  that  it  is  worth  "six  or  seven 
thousand  dollars."  Plaintiff's  attorneys  have 
not  pointed  out,  and  we  have  not  l>een  able 
to  find,  any  other  evidence  on  this  point  In 
view  of  what  we  have  said,  tbe  finding 
above  referred  to  was  material  on  the  ques- 
tion whether  plaintiff  should  be  given  any 
relief  as  against  the  transferred  property, 
and  if  it  is  not  sustained  by  the  evidence,  as 
we  hold  to  be  tbe  case,  the  defendant  grantees 
are  entitled  to  a  new  trial.  We  are  of  tbe 
opinion,  also,  that  this  Is  a  matter  material 
in  the  determination  of  the  question  whether 
tbe  transfers  to  Hugh  Clopton  and  Pearl 
Clopton  were  made  with  the  design  and  pur- 
pose to  deprive  tbe  wife  of  such  support  at 
she  was  entitled  to.  It  is,  however,  unneces- 
sary that  there  should  be  any  new  trial  of 
tbe  Issues  relating  to  tbe  question  of  the  de- 
fendant Hoggatt's  liability  to  the  plaintiff 
for  her  separate  support  and  maintenance. 

It  should  further  be  said  that  we  do  not 
see  how  any  of  the  transferred  property  can 
properly  be  resorted  to  for  the  payments  of 
amounts  accruing  under  the  decree  in  plain- 
tiff's favor,  as  long  as  the  defendant  husband 
has  property  of  bis  own  available  for  that 
purpose. 

The  order  denying  a  new  trial  is  affirmed 
as  to  defendant  Hoggatt  Clopton,  and  revers- 
ed as  to  defendants  Hugh  Clopton  and  Pearl 
Clopton,  who  are  awarded  a  new  trial  upon 
all  tbe  Issues  made  by  tbe  pleadings  except 
those  relating  to  the  right  of  plaintiff  to  sep- 
arate support  and  maintenance  by  defendant 
Hoggatt  Clopton. 

We  concur:     SHAW,  J.;    SLOSS,  J. 


i«i  Cai.  aoo 
Ex   parte  MAGINNIS.     (Cr.  1,701.) 
(Supreme  Court  of  California.     Feb.  0,  1912.) 
1.  Statutes  («  110'/.*)— Titles— Svbjects. 

The  juvenile  cou'rt  law  of  1909  (.St.  1909. 
p.  213)  is  entitled  "An  act  concerning  abandon- 
ed and  delinquent  children,  providing  for  their 
care,  custody  and  maintenance;  providing  for 
their  commitment"  to  state  schools  named, 
"and  the  manner  of  such  commitment  and  re- 
lease therefrom:  establishing  a  probation  com- 
mittee and  probation  officers,  ♦  •  •  and  fix- 
ing the  flalaries  of  probation  officers;    provid- 
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ine  for  detention  homes  for  such  children;  pro- 
Tiaing  for  the  punishment  of  persons  re- 
sponsible for  or  contributing  to  the  delinquency 
or  dependency  of  such  children,  and  giving  to 
the  superior  court  jurisdiction  of  such  offenses 
and  repealing  inconsistent  acts."  The  act  de- 
fined dependent  and  delinquent  children ;  gave 
jurisdiction  under  the  act  to  the  superior  court 
designated  as  the  "juvenile  court" ;  defined  the 
procedure  for  committing  children,  and  pro- 
vided for  their  commitment  during  minority,  or 
a  shorter  period,  to  the  care  of  some  citizen  or 
organization,  or  the  schools  named ;  authorized 
the  appointment  of  a  probation  committee  and 
officers;  transferred  to  the  juvenile  court  ju- 
risdiction over  charges  against  persons  under 
18,  and  over  felony  charges  against  person^ 
between  18  and  20  years;  made  it  a  misde- 
meanor for  the  custodian  of  a  dependent  or 
delinquent  child  to  contribute  to  its  dependency 
or  delinquency;  and  repealed  certain  statutes 
on  the  same  question.  Held,  that  the  act  did 
not  violate  Const,  art.  4,  |  24,  requiring  every 
act  to  embrace  but  one  subject,  which  shall  be 
expressed  in  its  title. 

[Ed.   Note. — For    other   cases,   see    Statutes, 
Dec.  Dig.  §  110%.*] 

2.  Statutes  (|  64*)— Title  and  Subjects. 

Under  Const,  art.  4,  §  24,  requiring  every 
act  to  embrace  but  one  subject,  which  shall  be 
expressed  in  its  title,  and  providing  that,  if  any 
subject  embraced  in  the  act  is  not  expressed  in 
its  title,  the  act  shall  be  void  only  as  to  so 
much  thereof  not  so  expressed,  the  invalidity 
of  a  provi,sion  unexpressed  in  the  title  would 
not  make  the  statute  invalid  as  a  whole. 

[Ed.    Note.— For    other    cases,    see    Statutes, 
Cent.  Dig.  §§  58-66;    Dec.  Dig.  |  64.*] 

3.  Statutes  (§  109*)— Subjects  and  Titles— 
Constitutional  Provisions — Purpose. 

The  purpose  of  Const,  art.  4,  §  24,  requir- 
ing every  act  to  embrace  but  one  subject,  which 
shall  be  expressed  in  its  title,  was  chiefly  to 
prevent  the  legislators  and  public  from  being 
misled  by  statutes  relating  to  one  subject  be- 
ing contained  under  titles  relating  to  different 
subjects,  and  to  prevent  disconnected  provisions 
from  being  included  in  the  single  act. 

[Ed.   Note.— For    other   cases,   see    Statutes, 
Cent  Dig.  §§  136-139;  Dec  Dig.  $  109.*] 

4.  Statutes  (§  109*)— Subjects  and  TiTLsa 

There  is  a  sufficient  compliance  with  Const, 
art.  4,  I  24,  requiring  every  act  to  contain  but 
one  subject  which  shall  be  expressed  in  its  ti- 
tle, if  the  statute  has  but  one  general  subject 
which  is  fairly  indicated  by  its  title;  it  not 
being  essential  that  every  means  necessary  for 
the  accomplishment  of  such  general  object  be 
contained  in  a  separate  enactment. 

[EM.    Note. — For   other    cases,    see   Statutes, 
Cent.  Dig.  Sf  136-139;   Dec.  Dig.  §  109.*] 

6.  Statutes   (§   159*) — Repeal— Implication. 
A  statute  repeals  by  implication  all  exist- 
ing  statutes   plainly  inconsistent   therewith. 

[Eld.    Note. — For    other    cases,    see    Statutes, 
Cent.  Dig.  i  229 ;    Dec.  Dig.  §  159.*] 

6.  Statutes  (§  109*)— Subjects  and  Titles. 

A  repeal  of  a  prior  statute  dealing  with 
the  same  subject  is  germane  to  the  purpose  of 
any  act  within  Const,  art.  4,  {  24,  requiring 
every  act  to  contain  but  one  subject,  which 
shall  be  expressed  in  its  title. 

[Ed.    Note.— For    other    cajses,    see    Statutes, 
Cent.  Dig.  §§  136,  139;   Dec.  Dig.  §  109.*] 

7.  Infants    (8   16*)— Custody  and    Protec- 
tion-Jurisdiction OP  Juvenile  Court. 

Under  Juvenile  Court  Law  of  1909  (St. 
1909.  p.  214)  §  2,  authorizing  the  court  to  act 
under  the  act  upon  the  filing  of  a  petition 
"showing  that   there  is  within  the   county  or 


residing  within  the  county"  a  delinquent  child, 
etc.,  it  is  not  essential  to  give  it  jurisdiction 
over  a  child  that  the  child  have  a  technical 
residence  within  the  state. 

[Ed.  Note. — For  other  cases,  see  Infants,  Dec, 
Dig.  i  16.*] 

8.  Habeas  Corpus  (J  92*)— Questions  Rb- 
tiewable. 

A  court's  finding  of  a  jurisdictional   fact 
or  other  finding  of  fact  cannot  be  reviewed  on 

habeas  corpus. 

[Ed.  Note.— For  other  cases,  see  IIai)eas  Cor- 
pus, Cent.  Dig.  §§  81-87;    Dec.  Dig.  §  92.*] 

In  Bank.  Application  for  habeas  corpus  in 
the  matter  of  Mabel  Maginnis,  a  minor, 
sometimes  called  Mabel  Hand.  Writ  dis- 
missed, and  minor  remanded  to  custody  pur^ 
suant  to  an  order  of  the  juvenile  court. 

Henry  B.  Lister,  for  petitioner.  Thomas 
E.  Hayden,  W.  T.  Kearney,  and  T.  J.  Crow- 
ley, for  respondent 

SLOSS,  J.  A  writ  of  habeas  corpus  was 
issued  by  this  court  on  the  petition  of  Marie 
Maginnis,  who  alleged  that  Mabel  Maginnis, 
a  minor  child,  was  unlawfully  restrained  of 
her  liberty  by  the  Children's  Agency. 

By  the  return  to  the  writ  it  appeared  ttiat 
under  proceedings  Instituted  by  one  Fair- 
weather  the  child,  aged  10  years,  bad  been 
brought  before  the  superior  court  of  the  city 
and  county  of  San  Francisco,  sitting  as  a 
Juvenile  court,  and  that,  after  a  bearing,  an 
order  had  been  made  finding  that  Mabel 
Maginnis  was  a  dependent  child,  and  com- 
mitting ber  to  the  care  of  the  Children's 
Agency  untU  the  further  order  of  tbe  court. 
The  petitioner  bad  bad  tbe  custody  of  the 
child  prior  to  tbe  proceedings  above  referred 
to.  The  Cbildren's  Agency  is  a  branch  or 
department  of  tbe  Associated  Charities  of 
San  Francisco,  a  corporation,  and  bas  for 
its  purpose,  among  other  things,  the  caring 
for  and  obtaining  homes  for  dependent  or 
neglected  children.  The  petition  for  tbe  writ 
avers  that  tbe  mother  of  tbe  child  resides  in. 
the  state  of  Montana,  and  that  tbe  child  her- 
self la  a  resident  of  that  state. 

Tbe  proceedings  for  the  commitment  of  the 
child  were  taken  under  the  provisions  of  the 
"JurenUe  Court  Law"  of  1909.  Stats.  1909, 
p.  213.  I^e  regularity  of  the  procedure  lead- 
ing ap  to  such  commitment  is  not  ques- 
tioned; the  petitioner's  sole  contentions  be- 
ing: (1)  That  the  Juvenile  court  law  is  in- 
valid as  being  in  conflict  with  article  4,  |  24, 
of  the  Constitution,  providing  that  "every 
act  shall  embrace  but  one  subject,  which 
subject  shall  be  expressed  in  its  title;"  and 
(2)  that  tbe  superior  court  bad  no  Jurisdic- 
tion of  tbe  child  by  reason  of  tbe  fact  that 
the  residence  of  tbe  child's  mother,  and  of 
tbe  child  itself,  was  in  another  state. 

[1]  1.  Tbe  title  of  the  act  in  question  reads 
as  follows:  "An  act  concerning  dependent 
and  delinquent  minor  children,  providing  for 
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their  care,  custody  and  maintenance ;  provid- 
ing for  their  coniinltnient  to  the  Whittler 
State  School  and  the  Preston  State  School 
of  Industry,  and  the  manner  of  such  commit- 
ment and  release  therefrom ;  establishing  a 
probation  committee  and  probation  officers  to 
deal  with  such  children,  and  fixing  the  sala- 
ries of  probation  officers;  providing  for  de- 
tention homes  for  such  children;  providing 
for  the  punishment  of  persons  responsible 
for,  or  contributing  to  the  dependency  or  de- 
linquency of  children;  and  giving  to  the 
superior  court  Jurisdiction  of  such  offenses, 
and  repealing  inconsistent  acts."  The  gen- 
eral scope  of  the  act  is  fairly  indicated  by 
the  foregoing  title. 

[2]  Whether  or  not  it  contains  provisions 
not  covered  by  the  title  is  a  question  which 
does  not  now  concern  us,  as  the  invalidity 
of  such  provisions  would  not  affect  the  va- 
lidity of  the  law  as  a  whole.  Deyoe  v.  Su- 
perior Court,  140  Cal.  476,  488,  74  Pac.  28, 
98  Am.  St.  Rep.  73.  The  act  defines  depend- 
ent and  delinquent  children,  confers  Jurisdic- 
tion of  the  matters  covered  by  the  act  upon 
the  superior  court,  which  is,  for  this  purpose, 
designated  the  "Juvenile  court,"  defines  the 
procedure  for  bringing  dependent  or  delin- 
quent children  under  the  Jurisdiction  of  the 
court,  and  provides  for  the  commitment  of 
such  children,  during  minority  or  for  a  short- 
er period,  to  the  care  of  some  reputable  citizen 
or  child-caring  organization,  or  to  the  Pres- 
ton or  the  Whittler  State  School.  It  au- 
thorizes the  appointment  of  a  probation  com- 
mittee, and  of  probation  officers,  to  assist  the 
court  In  the  performance  of  Its  functions  and 
the  execution  of  its  orders,  and  transfers  to 
the  Juvenile  court  a  certain  Jurisdiction  over 
charges  of  crime  against  persons  under  the 
age  of  18  years,  and  over  felony  charges 
against  persons  between  the  ages  of  18  and 
20  years.  It  further  makes  it  a  misdemeanor 
for  any  parent  or  other  person  having  the 
custody  of  a  dependent  or  delinquent  child 
to  encourage,  cause,  or  contribute  to  such  de- 
pendency or  delinquency.  Certain  earlier 
acts  dealing  with  matters  covered  by  the  act 
In  question  are  repealed. 

The  petitioner  finds  in  this  act  and  In  Its 
title  four  distinct  subjects,  which  she  enu- 
merates as  follows:  First.  The  act  "makes 
provision  for  a  certain  state  charity  to  pro- 
vide homes  for  the  care,  custody,  and  main- 
tenance of  dependent  and  delinquent  minor 
children."  Second.  "It  provides  for  the  pun- 
ishment of  persons  responsible  for  or  con- 
tributing to  the  dependency  or  delinquency  of 
children."  Third.  "It  confers  Jurisdiction  on 
the  superior  court  of  such  offenses,  which  the 
act  declares  to  be  misdemeanors."  Fourth. 
"The  act  repeals  inconsistent  acts." 

[3]  The  constitutional  provisions  with  re- 
spect to  the  titles  of  acts  were  designed, 
mainly,  "to  prevent  legislators  and  the  public 
from  being  entrapped  by  misleading  titles  to 
bills  whereby  legislation  relating  to  one  sub- 


ject might  be  obtained  nnder  the  title  to  an- 
other." Abeel  V.  Clark,  84  Cal.  226,  24  Pac. 
383.  The  particular  requirement  that  acts 
should  contain  bat  a  single  subject,  which 
should  be  expressed  in  the  title,  was,  no 
doubt,  intended  to  guard  against  the  Inclu- 
sion in  a  single  or  general  act  of  various  dis- 
connected provisions — a  practice  which  might 
well  prevent  the  consideration  upon  Its  own 
merits  of  legislation  on  each  of  the  various 
subjects  embraced  in  the  bill.  Thus,  the  Con- 
stitution of  New  Jersey  prefixes  to  a  similar 
provision  a  recital  that  its  purpose  is  "to 
avoid  improper  influences  which  may  result 
from  Intermixing  In  one  and  the  same  act 
such  things  as  have  no  proper  relation  to 
each  other."  Article  4,  §  7,  par.  4.  See 
Cooley,  Const  Lim.  (7th  Ed.)  203.  All  of 
these  limitations  are  to  receive  "a  reason- 
able, and  not  a  narrow,  construction."  Abeel 
V.  Clark,  supra;  Ex  parte  Llddell,  93  Cal. 
633,  29  Pac.  251. 

[4]  The  requirement  that  an  act  shall  not 
contain  more  than  one  subject  does  not  mean 
that  a  number  of  specific  provisions,  all  de- 
signed to  aid  In  the  accomplishment  of  a 
single  purpose,  may  not  be  united  in  one  act 
"The  general  purpose  of  these  provisions," 
says  Cooley  (Const  Urn.  [7th  Ed.]  p.  206), 
"Is  accomplished  when  a  law  has  but  one 
general  object  which  is  fairly  indicated  by 
Its  title.  To  require  every  end  and  means  nec- 
essary or  convenient  for  the  accomplishment 
of  this  general  object  to  be  provided  for  by  a 
separate  act  relating  to  that  alone  would  not 
only  be  unreasonable,  but  would  actually  ren- 
der legislation  impossible."  The  same  view 
has  been  expressed  by  this  court.  In  Ex  parte 
Kohler,  74  Cal.  38,  41,  15  Pac.  436,  It  was 
said:  "However  numerous  the  provisions  of 
an  act  may  be.  If  they  can  be  fairly  consid- 
ered as  falling  within  the  subject-matter  of 
legislation,  or  as  proper  methods  for  the  at- 
tainment of  the  end  sought  by  the  act,  there 
Is  no  conflict  with  the  constitutional  provi- 
sion. *  *  • "  And  constitutional  provi- 
sions, like  the  one  under  consideration,  have 
universally  been  construed  In  accordance 
with  the  expressions  Just  quoted.  See  cases 
cited  in  Cooley,  Const.  Lim.,  supra. 

The  question,  then.  Is  whether  the  various 
matters  covered  by  the  act  and  Indicated  by 
Its  title  are  cognate  to  the  main  or  general 
purpose  of  the  legislation.  "The  main  pur- 
pose of  the  act,"  as  was  said  by  this  court  In 
NlchoU  V.  Koster,  157  Cal.  416,  108  Pac.  302, 
"Is  to  provide  for  the  care  and  custody  of 
children  who  have  shown,  or  who  from  lack 
of  care  are  likely  to  develop,  criminal  tend- 
encies, in  order  to  have  them  trained  to  good 
habits  and  correct  principles."  The  state- 
ment might  perhaps  be  broadened  to  the  ex- 
tent of  saying  that  the  act  alms,  as  its  prin- 
cipal object,  at  the  proper  custody  and  ed- 
ucation of  children  who  lack  the  care  and 
control  deemed  essential  to  their  right  de- 
velopment, whether  or  not  their  situation  be 
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such  as  to  be  likely  to'  lead  tbem  to  actual 
crime.  This  Is  tbe  purpose  declared  by  the 
opening  words  of  tbe  title,  ylz.,  "An  act  con- 
cerning dependent  and  delinquent  minor  cbil- 
dren,  providing  for  tbelr  care,  custody  and 
maintenance."  Tbat  tbe  other  "purposes" 
pointed  out  by  petitioner  are  mere  adjuncts 
to  this  main  end — means  to  facilitate  its 
proper  accomplishment — seems  to  us  perfect- 
ly clear.  The  second  purpose,  as  above  stat- 
ed, is  to  provide  for  "tbe  punishment  of  {ar- 
sons responsible  for,  or  contributing  to,  tbe 
dependency  or  delinquency  of  children."  It 
needs  no  argument  to  show  tbat  tbe  exist- 
ence of  dependent  or  delinquent  children  is 
detrimental  to  tbe  best  interests  of  tbe  com- 
munity. Ultimately,  of  course,  tbe  acts  seeks 
to  prevent  such  dependency  or  delinquency. 
One  method  of  doing  this  is  to  take  the  child 
out  of  the  custody  of  tbe  person  who  has 
caused  or  permitted  it  to  become  dependent 
or  delinquent.  Another  is  to  punish  the 
person  who  Is  responsible  for  tbe  condition 
which  is  sought  to  be  cured.  Both  methods 
are  directly  related  to  the  final  purpose  of 
protecting  tbe  growing  generation  from  con- 
ditions detrimental  to  its  welfare. 

What  we  have  just  said  sufficiently  an- 
swers the  point  that  a  third  separate  sub- 
ject is  tbe  granting  to  the  superior  court  of 
jurisdiction  over  the  offense  of  contributing 
to  or  causing  delinquency  or  dependency.  If 
the  offense  Is  created  by  the  statute,  it  is 
certainly  proper,  in  the  same  enactment,  to 
confer  jurisdiction  to  punish  tbe  offense. 

[S]  Finally,  the  point  that  the  repeal  of 
inconsistent  statutes  forms  a  separate  sub- 
ject of  legislation  is  obviously  without  mer- 
it. The  enactment  of  a  law  works  a  repeat, 
by  implication,  of  all  existing  statutes  plain- 
ly inconsistent  with  it.  If  this  be  so,  there 
can  be  no  objection  to  a  declaration,  in  the 
law,  tbat  it  shall  have  tbe  effect  which  it 
would  have  In  the  absence  of  such  declara- 
ttoo. 

[6]  But  In  any  view,  a  repeal  of  other 
statutes  dealing  with  the  same  subject  Is 
clearly  germane  to  the  purpose  of  any  act. 
Cooley,  Const  Lim.  (7th  Ed.)  p.  208. 

[7]  2.  Petitioner's  second  point  is  that  the 
juvenile  court  had  no  Jurisdiction  over  tbe 
child,  because  said  child  was  a  resident  of 
the  state  of  Montana.  The  statute  does  not 
limit  tbe  power  of  the  court  to  children  who 
have  a  technical  residence  in  tills  state.  By 
section  8  the  action  of  the  court  is  in- 
voked by  the  filing  of  a  petition  "showing 
that  there  is  within  the  county,  or  residing 
within  the  county,"  a  dependent  or  delin- 
quent child.  It  is  claimed,  however,  that, 
regardless  of  the  declaration  of  the  statute, 
the  principles  of  international  law  prohibit 
the  courts  of  one  state  from  assuming  guard- 
ianship of  children  who  may  happen  to  be 
within  the  jurisdiction,  but  whose  legal  res- 


idence or  domicile  is  elsewhere.  The  deci- 
sions In  this  court,  so  far  as  they  go,  are 
to  the  contrary.  In  De  la  Montanya  v.  De 
la  Montanya,  112  Cal.  131,  44  Pac.  a')4. 
Temple,  J.,  delivering  tbe  opinion  of  the 
court,  says:  "I  do  not  doubt  tbat  the  mere 
presence  of  infants  within  the  jurisdiction 
is  sufficient  to  confer  jurisdiction,  although 
they  may  be  residents  of  another  state." 

But  it  is  not  necessary,  in  the  case  at  bar, 
to  go  into  this  question.  Tbe  petition  of 
Fairweather,  initiating  the  proceedings  in 
the  juvenile  court,  alleges  that  the  minor  is 
residing  In  the  city  and  county  of  San  Fran- 
cisco, and  the  order  committing  the  child  to 
the  custody  of  the  Children's  Agency  finds, 
as  a  fact,  tliat  thla  allegation  is  true. 

[U  Tbe  petition,  therefore,  presented  to 
tbe  juvenile  court  a  case  which,  under  any 
view,  was  within  its  jurisdiction,  and  the 
court  had  power  to  decide  whether  the  aver- 
ments of  Jurisdictional  facts  were  true.  Its 
decision  on  the  facts,  however  erroneous, 
cannot  be  reviewed  on  habeas  corpus.  Tlie 
sufficiency  of  the  evidence  to  sustain  the 
finding  "is  a  matter  into  which  we  cannot 
inquire  upon  this  writ.  Under  the  writ,  the 
court  can  only  inquire  into  the  Jurisdiction 
to  find,  not  into  tbe  correctness  of  the  find- 
ings. •  •  *"  Ex  parte  Spencer,  83  Cal. 
400,  23  Pac.  395,  17  Am.  St  Rep.  266;  Ex 
parte  WiUiams,  87  CaL  78,  24  Pac.  002,  25 
Pac.  248. 

The  writ  is  dismissed,  and  the  minor  re- 
manded to  the  custody  of  tbe  Children's 
Agency,  pursuant  to  the  order  of  commit- 
ment of  the  juvenile  court. 

We  concur:  ANGELLOTTI,  J.;  SHAW, 
J.;   LOBIGAN,  X;  HENSHAW,  J. 


m  Cal.  181 

6NARINI  ▼.  SWISS  AMERICAN  BANK  OF 

LOCARNO,   SWITZERLAND. 

(S.  F.  5,437.) 

(Supreme  Court  of  California.    Feb.  6,  1912.) 

1.  Banks  and  Banking  (|  134*)— Mobtoa* 
OES— Change  in  Fobm  of  Indebtedness- 
Application  OF  Deposits  to  Debt. 

A  partner  gave  a  mortgage  reciting  tbat 
it  was  to  secure  the  payment  of  all  other 
and  further  advances  made  by  the  mortgagee, 
a  bank,  to  the  firm.  The  bank  subsequently 
made  a  loan  to  the  firm,  taking  its  note  for 
the  amount.  The  meml>erB  of  the  firm  formed 
a  corpo^tion  with  the  game  name,  and  a  new 
note  was  given  by  the  corporation  in  place- 
of  that  of  the  partnership.  The  corporation 
became  bankrupt,  and  the  bank  applied  the 
balance  on  deposit  with  it  to  the  payment 
of  the  note.  Held,  that  the  indebtedness 
represented  by  the  note  was  secured  by  the 
mortgage,  since  the  original  indebtedness  was 
so  secnred,  and  the  giving  of  the  note  by  the 
corporation,  even  conceding  that  it  was  a 
third  party,  distinct  from  tfae<  firm,  was  not 
payment  of  the  firm  debt,  in  the  absence  of  a 
special    agreement    to    that    effect,    and    hence 
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that  the  bank  coald  not  apply  the  deposit  to 
the  payment  of  the  secured  debL 

[Bd.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  S(  3S3-374;  Dec.  Dig.  { 
134.*] 

2.  Pbincipai.  and  Subbtt  (|  128*)— Dib- 
OHABOB  OF  Surety  —  Altibation  of  Con- 
TBACT— Consent. 

The  evidence  indicating  that  the  taking  of 
such  new  note  was  not  without  the  mortga- 
gor's consent,  he  was  not  discharged,  even  if 
he  be  considered  as  a  surety. 

[EM.  Note. — For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  {}  356-365;  Dec.  Dig. 
{  128.*] 

3.  Bankbuptot  (I  166*)— Pbefkbencm  — 
Knowledge  and  Intent  or  Pabties. 

A  bank  held  the  note  of  a  partnership, 
which,  after  the  giving  of  the  note,  had  been 
incorporated.  The  corporation  did  its  banking 
husiness  with  such  bank.  A  few  days  before 
the  institution  of  bankruptcy  proceedings 
against  the  corporation,  the  note  was  surren- 
dered, and  a  new  note  of  the  corporation  tak- 
en. A  few  days  later,  but  before  the  bank- 
ruptcy proceedings,  the  bank  applied  the  bal- 
ance of  the  corporation's  deposit  to  the  pay- 
ment of  the  note.  Held,  that  the  bank  must 
have  known  of  the  corporation's  financial  con- 
dition, and  the  circumstances  would  justify  the 
belief  that  it  knew  it  was  obtaining  a  pref- 
erence, and  hence  that  its  action  constituted 
the  obtaining  of  a  preference  which  was  void 
under  Bankr.  Act  July  1,  1898.  c.  541,  30  Stat. 
544  (U.  S.  Comp.  St.  1901,  p.  3418). 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  i  166.*J 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco ;  Frank  J. 
Murasky,  Judge. 

Action  by  A.  A.  Gnarini,  as  trustee  in 
bankruptcy  of  Cain,  Boyd  &  Corrlea,  against 
the  Swiss  American  Bank  of  Locarno,  Switz- 
erland. From  a  judgment  for  defendant  and 
an  order  denying  a  motion  for  new  trial, 
plaintiff  appeals.    Reversed. 

Charles  A.  Shurtleff  and  Robert  B.  Gay- 
lord,  for  appellant.  B.  B.  Young,  F.  A. 
Denicke,  H.  S.  Young,  and  Metson,  Drew  St 
Mackenzie  (Horatio  Ailing,  of  cotinsel),  for 
respondent. 


PER  CURIAM.  The  Justices  of  the  Dis- 
trict Court  of  Appeal  for  the  First  Appellate 
District  being  unable  to  agree  upon  a  decl- 
alon  In  the  above  entitled  cause,  it  was  cer- 
tified to  this  court  for  determination.  Jus- 
tice Kerrigan  of  the  Court  of  Appeal  had 
prei»ared  the  following  opinion,  which,  meet- 
ing and  expressing,  as  It  does,  the  views  of 
this  court.  Is  hereby  adopted  as  its  opinion, 
and  for  the  reasons  therein  stated  the  judg- 
ment and  order  appealed  from  are  reversed. 

"This  is  an  appeal  from  a  judgment  in  fa- 
vor of  the  defendant  and  from  an  order  de- 
nying plaintifTs  motion  for  a  new  trial. 

"On  July  1,  1904,  Cain,  Boyd  &  Corrlea, 
a  corporation,  was,  upon  petition  of  its  cred- 
itors, declared  and  adjudged  to  be  a  bank- 


rupt, and  subsequently  the  plaintiff  was 
duly  elected  trustee  of  said  bankrupt.  On 
June  10,  1904,  the  bankrupt  had  a  consider- 
able balance  to  Its  credit  with  the  defendant 
bank,  and  the  account  was  closed  and  bal- 
anced by  the  bank  by  charging  to  the  ac- 
count a  note  executed  in  Its  favor  by  Gain, 
Boyd  &  Corrlea.  •  The  bankrupt  was  orig- 
inally a  copartnership  doing  business  in  this 
state  under  the  firm  name  of  Cain,  Boyd  & 
Corrlea,  but  afterwards  it  was  incorporated, 
and  conducted  business  under  the  same  Iden- 
tical name,  and  was  composed  of  the  old  firm 
members  with  the  exception  of  two  nominal 
holders  of  two  shares  of  stock.  The  indebt- 
edness to  the  bank  arose  in  the  following 
manner:  On  January  27,  1903,  Cain,  a  mem- 
ber of  the  said  firm,  and  his  wife,  to  secure 
a  personal  loan  to  Cain,  executed  a  mortgage 
in  favor  of  the  bank,  which  mortgage  among 
other  provisions  recited  that  it  was  given  to 
secure  'the  repayment  of  all  other  and  fur- 
ther advances  made  or  which  may  in  the 
future  be  made  by  said  mortgagee  •  ♦  • 
to  the  firm  of  Cain,  Boyd  &  Corrlea.'  On 
February  2,  1003,  the  defendant  bank  loaned 
the  firm  of  Cain,  Boyd  &  Corrlea  the  sum  of 
12,000,  taking  their  note  for  this  sum.  After 
the  firm  was  incorporated  the  note  was 
marked  'Paid,'  and  surrendered  by  the  bank 
to  the  corporation,  and  $100  having  been  paid 
on  account  thereof  a  new  note  dated  June  4, 
1904,  was  made  in  favor  of  the  bank  for 
$1,900.  Both  of  these  notes  bore  the  same 
signature;  i.  e.,  Cain,  Boyd  &  Corrlea.  Eleven 
days  after  the  giving  of  this  note,  and  imme- 
diately prior  to  the  institution  of  the  pro- 
ceedings in  bankruptcy  of  the  corporation, 
the  bank  applied  the  amount  on  deposit  to 
the  credit  of  the  corporation  to  the  payment 
of  this  note,  which  application  stUl  left  due 
thereon  a  balance  of  $56.40,  which  Cain  per- 
sonally paid  in  cash  three  days  later.  The 
manager  of  the  bank  testified  that  It  was  in 
consideration  of  the  mortgage  security  that 
any  money  at  all  was  loaned  to  the  firm. 
It  is  also  to  be  ol>served  that  the  bank  has 
never  made  any  release  of  the  mortgage. 

[1]  "The  plaintiff  contends  that  the  indebt- 
edness represented  by  the  note  was  secured 
by  this  mortgage,  and  that,  therefore,  the 
bank  had  no  right  to  charge  this  note  to  the 
deposit  account.  It  seems  to  be  conceded — 
as  Indeed  it  must  be — that  If  the  mortgage 
given  by  Cain  end  his  wife  still  subsists, 
and  is  security  for  the  indebtednesB  repre- 
sented by  the  second  note,  the  bank  had  no 
right  to  apply  the  deposit  to  its  payment. 
Thia  was  squarely  decided  in  the  case  of 
McICean  v.  German  Savings  Bank,  118  Cal. 
334,  339,  60  Pac.  656,  where  it  was  held  that, 
if  a  bank  has  mortgage  security  for  a  debt. 
It  must  exhaust  that  security  before  it  can 
apply   in   reduction   or   cancellation  of  the 
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debt  any  money  on  deposit  with  it  belonging 
to  the  debtor. 

"This  la  the  doctrine,  too,  where  the  mort- 
gage was  not  given  by  the  debtor  him- 
self, but  by  a  third  party.  Commercial 
Bank  v.  Kershner,  120  Cal.  495,  52  Pac.  848. 
In  either  case  the  debt  is  secured  by  mort- 
gage, and,  as  only  one  action  may  be  main- 
tained to  enforce  a  debt  thus  secured  (section 
726,  Code  Civ.  Proc.),  It  follows  that  the 
mortgage  security  must  be  exhausted  before 
recourse  can  be  had  to  the  bank  account  or 
personal  responsibility  of  the  debtor.  Nor 
can  the  mortgage  be  waived,  and  an  action 
brought  on  the  indebtedness.  Barbieri  t. 
Ramelll,  84  Cal.  154,  23  Pac.  1080. 

"These  observations  bring  us  to  the  first 
question  In  the  case,  namely.  Was  the  debt 
due  the  bank  evidenced  by  the  second  note 
secured  by  the  mortgage  given  by  Cain  and 
bis  wife? 

"We  tliink  It  was.  It  is  a  settled  principle 
of  law  in  this  state  and  one  often  recognized 
tliat  the  taking  of  a  note,  either  of  the  debt- 
or or  of  a  third  person  for  a  pre-existing 
debt.  Is  not  payment,  unless  it  is  distinctly 
understood  that  the  note  is  taken  as  such. 
The  note  only  postpones  the  time  of  pay- 
ment of  the  old  debt  until  default  is  made  In 
payment  of  the  note.  In  Grlffln  v.  Grogan, 
12  Cfil.  317,  it  was  held  that,  when  a  prom- 
issory note  is  received  upon  an  antecedent 
debt,  such  debt  is  not  extinguished  thereby, 
unless  the  new  note  was,  by  express  agree- 
ment, received  in  payment  of  the  antecedent 
debt;  that  it  only  operated  to  extend  until 
the  maturity  of  the  note  the  period  of  the 
payment  of  the  debt.  So  in  Brown  t.  Olm- 
sted, 50  Cal.  162,  165,  it  was  said:  This 
court  has  repeatedly  recognized  the  rule  that 
an  express  agreement  must  be  shown  to  es- 
tablish the  fact  that  a  bill  or  note  of  either 
the  debtor  or  of  a  third  person  was  taken 
by  the  creditor  in  payment  of  a  pre-existing 
debt.'  In  Welch  v.  Alllngton,  23  Cal.  322, 
Alllngton  gave  Welch  a  note  for  the  amount 
due  him.  Subsequently  Alllngton,  being  the 
holder  of  a  nonnegotlable  promissory  note 
executed  by  one  Smith,  gave  this  note  to 
Welch  upon  surrender  of  bis  note,  which  was 
then  destroyed.  The  Smith  note  was  not 
paid  upon  maturity,  and  Welch,  learning 
that  Smith  bad  a  set-off  against  Alllngton, 
sued  AUington  on  the  original  note.  In  that 
case  it  was  held  that,  inasmuch  as  there 
was  no  agreement  that  the  Smith  note  was 
to  pay  the  debt,  the  action  against  Alllngton 
could  be  maintained;  that  the  acceptance 
of  the  Smith  note  only  operated  as  an  exten- 
sion of  the  time  of  payment  of  Alllngton's 
note  until  the  maturity  of  Smith's  note.  The 
court  In  that  case  said:  'There  is  no  evidence 
in  this  case  of  any  express  agreement  that 
the  new  note  was  to  be  in  payment  of  the 
old  one,  or  that  the  debt  due  on  the  old  note 


was  to  be  extinguished  by  accepting  the  new 
one.'  There  the  only  fact  tending  to  show 
such  express  agreement  was  that  the  old 
note  was  surrendered  when  the  new  one  was 
received,  and  this  circumstance  the  court 
held  to  be  Insufficient  to  prove  such  agree- 
ment. See,  also,  Tolman  v.  Smltli,  85  CaL 
287,  24  Pac.  743.  'Canceling  a  note  or  bUl 
or  stamping  it  "Paid"  does  not  necessarily 
constitute  or  show  payment'  7  Cyc.  1007. 
In  the  case  at  bar  the  first  note  was  marked 
'Paid' and  surrendered;  and,  while  this  might 
be  regarded  as  payment  of  that  note,  it  cer- 
tainly was  not  payment  of  the  original  in- 
debtedness. 

"To  digress  for  a  moment,  it  must  be  ob- 
served that  in  the  case  at  bar  the  note  we 
are  now  discussing — the  second  one  g^iven 
to  the  bank — bore  no  corporate  seal,  and  did 
not  purport  to  be  signed  by  any  officer  of  the 
corporation.  Both  notes  bore  the  same  sig- 
nature, namely,  'Cain,  Boyd  &  Corrlea.'  The 
books  of  the  bank  and  the  method  of  keeping 
the  account  underwent  no  change  by  reason 
of  the  incorporation.  This  incorporation  was 
had  as  a  matter  of  convenience,  and  no 
change  took  place  in  the  business  or  In  the 
personnel  of  the  proprietors.  For  these  rea- 
sons it  is  claimed  by  the  plaintiff  that,  so 
far  as  the  bank  is  concerned,  the  firm  and 
the  corporation  should  be  regarded  as  one 
entity.  But  the  necessities  of  the  case  re- 
quire no  consideration  of  that  point,  and  we 
may  return  to  the  discussion  where  we  drop- 
ped it  a  moment  ago,  for,  even  treating  the 
firm  and  the  corporation  as  two  separate  and 
distinct  entities,  we  have  the  corporation — a 
third  party — taking  up  the  note  of  the  maker, 
and  giving  In  its  place  its  own  note,  without 
any  understanding  or  agreement  that  the 
latter  was  accepted  in  payment  of  the  original 
indebtedness,  so  that  this  case  falls  squarely 
within  the  rule  laid  down  in  the  cases  Just 
cited. 

"The  mortgage  in  this  case  In  express 
terms  was  made  to  secure  the  payment  of  an 
indebtedness  and  not  of  any  particular  note, 
and  was  still  available  for  ttiat  purpose  at 
the  time  the  defendant  applied  to  the  reduc- 
tion of  that  Indebtedness  the  amount  stand- 
ing on  its  books  to  the  credit  of  the  corpora- 
tion, and  the  form  by  which  that  Indebted- 
ness was  evidenced  was  not  Important. 

"This  was  held  to  be  the  law  in  Ix>ndon 
&  San  Francisco  Bank  v.  Baudnian,  120  Cal. 
220,  222,  52  Pac.  583,  65  Am.  St.  Rep.  179. 
There  two  promissory  notes  evidenced  an 
indebtedness,  and,  as  four  years  had  elapsed 
after  the  maturity  o£  these  notes,  it  waa 
contended  on  behalf  of  the  mortgagor  that 
the  lien  of  the  mortgage  had  become  ex- 
tinguished, but  as  the  mortgage  was  given 
to  secure  a  'present  indebtedness,'  and  as 
those  two  notes  had  been  replaced  by  a  new 
note,  it  was  held  that,  the  statute  of  limita- 
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tlons  not  having  run  against  the  new  note, 
the  Indebtedness  had  been  kept  alive,  and 
that  'as  long  as  an  action  could  be  brought 
to  recover  the  debt  the  mortgage  Hen  was 
not  extinguished.'  In  that  case  the  court 
quoted  from  Flower  t.  Elwood,  66  III.  446, 
where  it  is  said:  'As  a  general  rule  the  mere 
change  in  the  form  of  the  debt  does  not  sat- 
isfy a  mortgage  given  to  secure  it,  unless 
it  is  Intended  to  so  operate.  The  lien  of  the 
debt  attaches  to  the  mortgaged  property, 
and  the  lien  can,  as  between  the  parties, 
only  be  destroyed  by  the  payment  or  dis- 
charge of  the  debt  or  by  a  release  of  the 
mortgage.  Mere  change  of  the  form  of  the 
evidence  of  the  debt  in  no  way  affects  the 
lien.' 

[2]  "We  pass  to  another  point  in  the  case. 
Uncontradicted  evidence  was  given  that  $1,- 
500  of  the  $2,000  loan  represented  the  amount 
that  Cain  had  agreed  to  contribute  to  the 
capital  of  the  firm,  and  to  that  extent  he 
was  in  fact  the  principal;  but  ignoring  this 
argument,  and  treating  Cain  as  a  surety  as 
to  the  whole  loan,  still  as  the  transaction 
was  not  altered  in  any  respect  without  his 
consent  be  was  not,  as  suggested  by  respond- 
ent, exonerated.  A  surety  is  exonerated 
when,  without  his  consent.  *the  original  ob- 
ligation of  the  principal  is  altered  in  any 
respect,  or  the  remedle.^  or  rights  of  the  cred- 
itor against  the  principal  in  respect  thereto 
are  in  any  way  impaired  or  suspended.' 
Civ.  Code,  S$  2819,  2844.  It  Is  obvious  that 
knowing  of  the  impending  bankruptcy  pro- 
ceedings, and  desiring  to  have  his  property 
freed  from  the  mortgage  Hen,  Cain  was  act- 
ing for  himself,  and  not  for  the  corporation, 
when  be  replaced  the  old  note  with  a  new 
one.  The  fact  that  he  paid  out  of  his  own 
pocket  the  sum  of  $56.40  to  balance  the  ac- 
count with  the  bank  demonstrates  that  the 
taking  of  the  new  note  was  not  without  his 
consent. 

[3]  "Finally,  the  defendant  was  the  bank 
with  which  the  corporation  transacted  its 
banking  business,  and  must  have  known  of 
its  embarrassed  financial  condition.  The  sec- 
ond note  was  taken  only  11  days  before  the 
institution  of  the  bankruptcy  proceedings. 
These  circumstances,  together  with  the  baste 
with  which  the  bank  account  was  offset  by 
the  note,  lead  us  to  believe  that  the  bank,  in 
applying  the  corporation's  deposit  to  the 
payment  of  the  note,  knew  that  it  was  avail- 
ing itself  of  a  preference  over  other  cred- 
itors of  the  corporation.  Therefore,  if  it 
was  necessary  for  a  decision  in  the  case,  we 
would  have  no  hesitation  In  holding  that 
the  bank's  action  constituted  the  obtaining 
of  a  preference,  and,  having  occurred  within 
four  months  of  the  filing  of  the  petition  in 
-bankruptcy,  that  it  was  void  under  the  bank- 
ruptcy act.    Collier  on  Bankruptcy,  p.  471." 


162  Cal.  224 
NATIONAL  LUMBER  CO.  r.  WHALLET 
et  aL     (L.  A.  2,747.) 
(Supreme  Court  of  California.    Feb.  10, 1912.) 

1.  Mechanics'  Liens  (S  59*)— Right  to  Lien 
— "Reputed  Owner.'^ 

Where  one  entered  into  possession  of  land 
under  a  contract  with  the  authorized  sales 
agent  of  the  owner,  which  contract  was  in  ef- 
fect one  of  purchase  and  sale,  though  contain- 
ing a  provision  that  it  should  not  be  consid- 
ered a  contract  of  sale,  and  held  himself  out 
as  the  owner  and  contracted  for  the  erection 
of  a  building  on  the  land,  he  was,  as  against 
the  vendor,  the  reputed  owner  of  the  land 
within  Code  Civ.  Proc.  {  1192,  giving  a  lien 
upon  property  for  labor  and  material  furnish- 
ed with  knowledge  of  the  owner  or  the  person 
having  or  claiming  any  interest  in  the  prop- 
erty. 

tEd.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  H  76,  76;   Dec.  Dig.  §  59.* 

For  other  definitions,  see  Words  and  Pbraa- 
es,  vol.  7,  p.  6120.] 

2.  Mechanics'    Liens    (S    75*)  —  Riohx    to 
Lien— "Knowledge"    of  Owneb. 

Where  an  agent  of  the  authorized  sales 
agent  of  the  owner  of  lots  upon  which  one  in 
possession  was  erecting  a  building  had  an  of- 
fice, which  be  visited  daily,  in  plain  view  of 
the  building  being  erected,  the  owner  was  put 
on  such  inquiry  as  to  charge  him  with  knowl- 
edge under  Code  Civ.  Proc.  J  1192,  giving  a 
lien  upon  property  for  labor  and  material  fur- 
nished with  knowledge  of  the  owner. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  SS  103-107;   Dec.  Dig.  §  75.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  pp.  3940-.3})42.] 

3.  Mechanics'  Liens  (§  211*)— Satisfaction 
BT  Note. 

A  note  given  to  secure^  the  payment  of 
money  due  for  material  furnished  in  the  erec- 
tion of  a  building  did  not  constitute  payment 
so  B8  to  deprive  the  materialman  of  his  lien, 
where  it  showed  on  its  face  that  it  was  merely 
in  recognition,  and  not  in  payment,  of  the  debt. 
[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens.  Cent.  Dig.  §5  387-392;  Dec.  Dig.  S 
211.*] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County ;  George  II.  Ilut- 
ton.  Judge. 

Action  by  the  National  Lumber  Company 
against  L.  C.  Wballey  and  others.  From  a 
Judgment  for  plaintiff,  one  defendant.  Mer- 
chants' Trust  Company,  appeals.     Affirmed. 

Wm.  T.  Blakely,  for  appellant.  R.  L.  Hor- 
ton,  for  respondent. 

HENSHAW,  J.  This  is  an  action  brought 
to  foreclose  a  materialman's  Hen,  plaintiff 
alleging  that  one  Whalley  was  the  owner 
and  reputed  owner  of  the  land  upon  which 
the  dwelling  house  was  built,  and  that  it 
furnished  lumber  to  him,  at  his  special  in- 
stance and  request,  to  the  value  of  ?67C.98. 
The  answer  of  the  Merchants'  Trust  Com- 
pany denied  that  Whalley  was  the  owner  or 
reputed  owner,  alleged  ownership  In  itself, 
and  set  out  as  a  separate  defense  that  it 
posted  the  written  notice  of  nonresponslblll- 
ty   contemplated   by   section   1192,   Code   of 
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CIvU  Procedure,  within  10  days  after  It  had 
knowledge  that  a  building  vras  being  erected 
upon  the  property.  Judgment  passed  for 
plaintiff,  and  defendant  appeals  from  that 
judgment  and  from  the  order  denying  its  mo- 
tion for  a  new  trial. 

[1]  1.  The  lot  upon  which  the  dwelling 
house  was  erected  was  one  of  a  tract  owned 
by  defendant,  of  which  tract  the  firm  of 
Holmes-Walton  Company  was  the  selling 
agent  A  written  contract  was  entered  Into 
with  Whalley  which  was  in  all  respects  a 
contract  for  purchase  and  sale,  saving  that 
it  contained  the  following  clause  signed  by 
Whalley:  "I  agree  that  the  above  is  not  to 
be  considered  a  contract  for  the  sale  of  said 
land."  It  is  unnecessary  to  enter  Into  a  dis- 
cussion of  the  legal  effect  of  this  contract 
Certain  it  is  that  under  it  Whalley  entered 
into  possession  of  the  land  with  the  knowl- 
edge of  defendant,  held  himself  out  as  the 
owner  of  the  land  to  plaintiff  and  to  others, 
made  contracts  for  the  erection  of  the  build- 
ing on  the  land,  and  caused  the  work  of 
construction  of  this  building  to  be  begun. 
There  was  here  sufficient  evidence  of  reputed 
ownership. 

[2]  2.  Not  only  was  Whalley  thus  in  pos- 
session with  the  knowledge  of  the  defendant 
(through  its  agent),  but  the  defendant  Is 
charged  with  knowledge  of  the  construction 
of  the  building  by  Whalley.  One  Braun  was 
the  "tract  agent"  of  the  Holmes- Walton  Com- 
pany, the  agency  for  the  sale  of  these  lots. 
He  had  an  office  upon  the  tract  visited  the 
property  daily,  and  from  his  office  there  was 
a  plain  view  of  the  building  in  process  of 
construction  upon  the  land.  Mr.  Holmes  of 
the  Holmes-Walton  Company  testified  that 
the  entire  selling  of  the  tract  was  left  to  this 
agent,  and  that  he  was  informed  by  the 
agent  that  the  building  had  been  commenced, 
and  subsequently  that  the  work  had  been 
stopped.  If  it  can  be  said  that  these  facts 
in  any  way  fall  short  of  actual  knowledge, 
they  are  ample  evidence  of  circumstances 
sufficient  to  put  a  prudent  man  upon  Inquiry, 
which,  under  the  authorities,  is  sufficient  to 
charge  the  true  owner  under  section  1192  of 
the  Code  of  Civil  Procedure.  Evans  v.  Jud- 
son,  120  Cal.  282,  52  Pac.  685;  James  on 
Liens,  §  117.  They  are,  of  course,  sufficient 
imder  section  19  of  the  Civil  Code.  Moore 
V.  Jackson,  49  Cal.  109;  Santa  Monica  v. 
Hege,  119  Cal.  376,  61  Pac.  655;  Hines  v. 
Miller,  122  Cal.  517,  65  Pac.  401;  Prouty  v. 
Devln,  118  Cal.  258,  60  Pac.  380. 

[3]  3.  Whalley  gave  bis  note  to  secure  the 
payment  of  the  amount  due  to  plaintiff.  It 
is  contended  that  this  note  was  given  and  re- 
ceived in  full  satisfaction  of  the  claims  of 
plaintiff,  and  thus  constitutes  a  payment  re- 
leasing the  defendant  Whether  a  note,  or 
even  a  check,  is  received  In  absolute  payment 
of  a  debt,  or  merely  as  a  recognition  of  the 
debt  with  an  understanding  as  to  time  and 


terms  of  payment,  are  questions  which,  as. 
between  the  parties,  are  determined  by  their 
agreement,  and,  in  the  absence  of  an  agree- 
ment to  this  effect,  the  acceptance  is  not  a 
payment  of  the  debt.  Brewster  v.  Bonrs, 
8  Cal.  502;  Comptolr,  etc.,  v.  Dresbach,  78 
Cal.  20,  20  Pac.  28 ;  Savings  Society  v.  Bur- 
nett, 106  Cal.  514,  39  Pac.  922:  Durfee  v. 
Seale,  139  Cal.  603,  73  Pac.  435.  The  note  it- 
self gives  evidence  that  it  was  not  received 
In  payment  of  the  debt,  but  was  no  more 
than  a  recognition  of  the  debt  and  a  promise 
to  make  monthly  payments  on  account  of  it. 
The  finding  against  payment  Is  therefore 
Justified. 

For  these  reasons  the  Judgment  and  order 
appealed  from  are  affirmed. 

We  concur:    MELVIN,  J.j    LORIGAN,  J. 


1«S  Cal.  214 
TEDFOBD  V.  EICHLER  et  al.    (L.  A.  2,772.  > 
(Supreme  Court  of  California.     Feb.  7,  1912. 
Rehearing  Denied  March  8,  1912.) 

1.  Quieting  Title  (8  44*)— Evidence— Sdf- 

FICIKNCT— DeLIVEBT  OF  DEED. 

In  an  action  to  quiet  title,  evidence  held 
sufficient  to  sustain  a  finding  that  the  deceased, 
prior  to  hlg  death,  delivered  to  his  purported 
wife  the  deed  which  she  recorded,  and  upon 
which  the  decision  was  based. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
ae,  Cent  Dig.  {{  89-«2;  Dec.  Dig.  i  44.*] 

2.  Appeal  and  E^bob   (g  1050*)— Review— 
Haruless  Ebbor— Aduission  of  Evidence. 

In  an  action  to  quiet  title,  where  the  court 
based  its  decision  upon  a  deed  executed  and 
delivered  by  a  deceased  party  to  hie  parported 
wife,  the  admission  of  evidence  of  a  will  of  the 
deceased  in  no  way  related  to  the  basis  of  the 
decision,  if  error,  was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4153-4160,  4166;  Dec 
Dig.  g  1050.*] 

3.  New  Tbial  (§  108*)— Newlt  Discovebkd 
Evidence— Effect. 

Where,  in  a  suit  to  oniet  title,  the  affidavit 
in  support  of  a  motion  for  a  new  trial  set  up 
as  newly  discovered  evidence  a  will  which  dis- 
closed no  attempt  to  convey  the  property  in 
question,  a  new  trial  was  properly  denied. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  U  226,  227;  Dec.  Dig.  g  108.*] 

Department  2.  Appeal  from  Superior 
Court  Lo8  Angeles  County;  George  H.  Hut- 
ton,  Judge. 

Action  by  Sarah  J.  Tedford  against  Maime 
L.  Eichler  and  others.  From  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

G.  L.  Whitham,  for  appellant  D.  C  Bur- 
rey  and  Harris  &  Swanwick,  for  respondents. 

HENSHAW,  J.  The  action  was  to  quiet 
title.  Judgment  passed  for  defendants,  and 
from  that  Judgment  and  from  the  order  de- 
nying her  motion  for  a  new  trial  plaintiff  ap- 
I>eals. 

[1]  Certain  of  the  matters  hereinafter  stat- 
ed appear  only  inferentially  from  the  record, 
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and  tbere  may  possibly  be  error  In  the  dec- 
larations concerning  some  of  them.  The  es- 
sential facts,  however,  are  made  snfflclently 
plain.  A.  C.  Tedford,  at  the  time  of  his 
death,  was  living  with  Emily  J.  Bedford, 
who  was,  or  was  reputed  to  be,  his  wife,  and 
in  the  household  were  children  of  Emily. 
Tedford  and  Emily  seemed  to  have  beat  ten- 
ants In  common  of  the  land  here  In  contro- 
versy. However  that  may  be,  the  contention 
of  plaintiff  is  that  they  made  deeds  to  the 
property  in  controversy,  each  to  the  other, 
deposited  those  deeds  in  escrow  with  one  Dr. 
Fasig,  to  be  delivered  to  the  survivor  npon 
the  death  of  either;  that  this  delivery  to 
Fasig  was  not  Irrevocable;  that  after  the 
death  of  Tedford,  npon  request,  Dr.  Fasig 
delivered  the  sealed  package  to  Emily,  who 
placed  of  record  the  deed  from  Tedford  to 
herself.  It  is  contended  that  there  was  no 
delivery,  mtder  the  authority  of  Tomig's  Es- 
tate, 123  Cal.  337,  66  Pac.  1011,  and.  Kenney 
T.  Parks,  125  Cal.  146,  67  Pac.  772.  Upon  the 
other  hand,  however,  for  respondents,  it  is 
shown  that,  quite  independent  of  this  trans- 
action Mr.  Burrey,  the  attorney  for  the  Ted- 
fords,  visited  them  a  few  days  before  Ted- 
ford's  death;  that  Tedford  declared  to  him 
that  he  bad  made  a  deed  of  the  property  to 
his  wife  Emily ;  that  his  wife  had  the  deed ; 
that  at  Mr.  Surrey's  suggestion  Mrs.  Emily 
Tedford  brought  the  deed  into  the  room,  re- 
stored It  to  the  possession  of  Mr.  Tedford, 
who  then,  in  the  presence  of  Mr.  Burrey, 
made  redelivery  of  it  to  Mrs.  Tedford,  who 
took  it,  retained  possession  of  it,  and  caused 
It  to  be  recorded.  This  evidence,  notwith- 
standing the  conflict,  believed  as  it  was  by 
the  trial  court,  supports  the  Judgment  which 
It  rendered. 

[2]  The  asserted  error  of  the  court  in  per- 
mitting the  introduction  in  evidence  of  a  will 
of  the  deceased,  Tedford,  is  without  slgnifl- 
cance;  for,  if  error,  the  admitted  evidence 
was  entirely  foreign  to  the  testimony  of  Mr. 
Burrey,  upon  which  the  court  based  Its  deci- 
sion. 

[S]  Upon  motion  for  a  new  trial,  affidavits 
of  newly  discovered  evidence  were  offered, 
and  counter  affidavits  thereto  filed.  These 
affidavits  are  to  the  effect  that  plaintiff,  who 
appears  to  be  the  true  wife  of  the  deceased, 
had  but  recently  discovered  that  Tedford 
made  a  will  a  few  days  before  his  death,  and 
this  affidavit  is  accompanied  by  the  produc- 
tion of  the  will  and  by  affidavits  of  those 
who  were  witnesses  to  its  making.  The  coun- 
ter affidavits  are  to  the  effect  that  the  people 
who  declared  themselves  to  have  been  wit- 
nesses were  not  at  the  Tedford  home  during 
the  time  prior  to  his  death  at  which  It  is  de- 
clared the  will  was  made,  and  that  Tedford 
at  that  time  was  Incapable  of  writing  a  will. 
The  will  itself  discloses  no  attempt  to  devise 
specifically  the  property  In  controversy.  It 
Is  a  mere  inference,  even  assuming  the  valid- 


ity of  the  will,  that  it  contemplated  the  de- 
vise of  this  particular  real  estate.  The  ac- 
tion is  in  equity.  All  this  evidence  would  be 
addressed  to  the  judge,  sitting  as  a  chan- 
cellor. It  is  clear  that  he  either  .discredited 
these  affidavits,  or  believed,  as  he  well  might, 
that  if  they  were  true  they  would  not  coun- 
tervail against  the  testimony  of  Mr.  Burrey 
of  a  delivery  of  the  deed  to  this  precise  prpp- 
erty.  It  was  not  error,  therefore,  to  deny 
the  motion  for  a  new  trial. 

For  these  reasons,  the  judgment  and  order 
appealed  from  are  affirmed. 

We  concur:  LOBIGAN,  J.;  MELVIN,J. 


1«S  Cal.  178 
ST.  PAUL  TITLE  &  TRUST  CO.  ▼.  STBNS- 

OAABD.     (L.  A.  2,76a) 

(Supreme  Court  of  California.     Feb.  3,  1912. 

Rehearing  Denied  March  4,  1912.) 

1.  LnirrATioN  of  Actions  (§  183*)— Fobeign 
Judgment — Pleadings. 

An  answer  in  an  action  on  a  foreign  judg- 
ment which  pleads  in  bar  Code  Civ.  Proc.  { 
336,  without  designatinjf  subdivision  1  thereof, 
specifically  limiting  the  time  to  sue  on  foreign 
judgments,  ap  the  provision  relied  on,  is  suffi- 
cient, since  such  subdivision  is  the  only  one 
that  may  be  relied  on. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  g§  683-692;  Dec.  Dig.  { 
183.*] 

2.  LmiTATiON  OP  Actions  (|  184*)— Awsweb 

— AMKNDMENI*— DiSCBETION   OF  GOUBT. 

Where  the  original  answer  in  an  action  on 
a  foreign  judgment  sufficiently  pleaded  in  bar 
Code  Civ.  Proc.  g  336,  though  it  did  not  spe- 
cifically designate  subdivision  1  thereof  as  the 
provision  relied  on,  the  court  did  not  abuse  its 
discretion  in  allowing  an  amendment  to  the  an- 
swer, specifically  setting  up  such  subdivision 
as  the  provision  relied  on. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  AcHons,  Cent.  Dig.  §  693;  Dec  Dig.  g  184.*] 

3.  Limitation  of  Actions  (|  165*)— Plea  to 
THE  Merits. 

A  plea  of  the  statute  of  limitations  is  to 
the  merits. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  {  649;  Dec.  Dig.  §  165.*] 

4.  Judgment  (g  934*)- Fobeign  Judgment- 
Limitations. 

A  judgment  debtor  in  a  judgment  of  a  sis- 
ter state,  obtained  in  1891,  lived  in  the  sister 
state  until  1807,  when  he  openly  departed  with- 
out intent  to  defraud  creditors.  He  continu- 
ously resided  in  a  designated  county  in  Cali- 
fornia since  1900  under  an  assumed  name,  but 
he  did  not  change  his  name  until  1899.  Held, 
that  an  action  on  the  foreign  judgment,  begun 
December  1.  1009,  was  barred  by  the  five-year 
statute  of  limitations  (Code  Civ.  Proc  §  336, 
subd.  1). 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  gg  1764-1768;   Dec  Dig.  g  9§4.»] 

5.  Limitation  of  Actions  (g  91*)— Assumed 
Name— Suspending  Limitations. 

Living  in  the  state  under  an  assumed  name 
will  not  prevent  one,  when  sued  on  a  foreign 
judgment,  from  pleading  limitations. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  g  468;   Dec.  Dig.  g  91.*] 
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Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Cbas.  Munroe, 
Judge. 

Action  by  the  St.  Paul  Title  &  Trust  Com- 
pany, formerly  known  as  the  St.  Paul  Real 
Estate  Title  Insurance  Company,  against 
Louis  T.  Stensgaard,  alias  Alton  B.  Hill. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Constan  Jensen,  for  appellant.  Gibson, 
Dunn  &  Crutcher  (Edward  E.  Bacon,  of 
counsel),  for  respondent. 

MELVIN,  J.  Appellant  sued  upon  a  Judg- 
ment for  something  more  than  $5,000,  recov- 
ered In  the  state  of  Minnesota  on  May  6, 
1891,  against  the  defendant  and  respondent 
herein,  under  the  name  of  Louis  T.  Stens- 
gaard. The  complaint  In  this  action  was  fil- 
ed December  1,  1909.  It  was  alleged  In  the 
complaint  that  the  defendant  surreptitiously 
left  the  state  of  Minnesota  within  one  year 
after  the  recovery  of  the  judgment  pleaded; 
that  be  concealed  his  whereabouts  from  his 
family  and  acquaintances  at  all  times  after 
his  departure  from  that  state;  and  that  he 
changed  his  name  to  Alton  B.  Hill,  and  con- 
realed  bis  identity  and  kept  his  place  of  resi- 
dence a  secret  for  the  purpose  of  defrauding 
his  creditors.  While  admitting  the  recovery 
of  Judgment  against  him  as  alleged  In  the 
complaint,  he  denied  by  bis  answer  that  he 
left  Minnesota  surreptitiously,  or  that  be 
had  fraudulently  concealed  his  identity.  He 
pleaded  the  statute  of  limitations. 

The  court  found  that  defendant  lived  In 
Minnesota  with  his  family  after  the  entry 
of  the  judgment  against  him  until  the  year 
1897;  that  in  that  year  he  openly  departed 
from  Minnesota:  that  he  did  not  change  his 
name  until  1899;  that  he  had  not  fraudu- 
lently concealed  his  identity  for  the  purpose 
of  defrauding  any  creditor;  and  that  he  had 
continuously  resided  in  the  county  of  Los 
Angeles  since  the  year  1900  under  the  name 
of  Alton  B.  Hill.  The  court  found  that  long 
prior  to  the  year  1909  the  judgment  had 
ceased  to  be  of  any  effect  in  the  state  of 
Minnesota,  and  that  the  plaintiff's  cause  of 
action  was  barred  by  the  provisions  of  sec- 
tion 3Se,  subd.  1,  and  section  301,  of  the 
Code  of  Civil  Procedure.  From  the  judg- 
ment against  it,  plaintiff  appeals. 

[1-3]  In  his  original  answer,  respondent 
pleaded  the  bar  of  section  .S.%  of  the  Code 
of  Civil  Procedure,  but  did  not  specify  the 
subdivision  on  which  he  relied.  Before  final 
submission  of  the  cause,  the  court  permitted 
him  to  amend  bis  pleading  by  designating 
the  first  subdivision  of  that  section  as  the 
one  upon  which  he  placed  special  reliance. 
Appellant  asks  us  to  hold  that  the  granting 
of  permission  to  amend  was  an  abuse  of  dis- 
cretion by  the  trial  court.  We  do  not  think 
so.  Indeed,  the  original  pleading  of  the  sec- 
tion of  I  he  Code,  without  special  reference 
to  the  pi-.iticuiar  part  of  It  uiion  which  de- 


fendant depended,  "was  sufilclent,  because' 
the  first  subdivision  is  the  only  one  that 
could  possibly  apply  to  the  facts  of  this  case. 
Hence  there  was  no  uncertainty,  or,  in  any 
event,  any  such  uncertainty  as  plaintiff  could 
urge.  In  the  absence  of  special  demurrer  to- 
the  answer.  Subdivision  1  of  section  336  of 
the  Code  of  Civil  Procedure  applies  to  an 
action  upon  "a  judgment  or  decree  of  any 
court  of  the  United  States  or  of  any  state- 
within  the  United  States."  The  only  other 
subdivision  relates  to  "an  action  for  mesne 
profits  of  real  property."  It  will  therefore 
be  seen  that  the  original  pleading  of  the 
statute  was  sufficient.  Churchill  t.  Wood- 
worth,  148  Cal.  675,  84  Pac.  165,  113  Am. 
St  Rep.  324.  But  the  court,  in  the  exercise 
of  its  discretion  permitted  an  amendment 
which  removed  all  possible  criticism  of  the 
plea  of  the  statute.  Such  a  plea  is  to  the 
merits,  and  the  court  is  clothed  with  discre- 
tion to  permit  the  defense  of  the  statute  of 
limitations,  just  as  it  is  given  authority  to 
allow  the  pleading  of  any  other  meritorious 
defense.  Lilly-Brackett  Co.  T.  Sonnemann, 
157  Cal.  196,  106  Pac.  715;  Trower  v.  Oty 
and  County  of  San  Francisco,  157  Cal.  769, 
109  Pac.  617. 

[4]  We  can  see  no  escape  from  the  court's 
conclusion  that  the  cause  of  action  was  bar- 
red because  not  brought  within  the  time  lim- 
ited by  subdivision  1  of  section  336  of  the 
Code  of  Civil  Procedure.  Appellant  cites 
Stewart  v.  Stewart,  152  Cal.  163,  92  Pa&  87, 
and  Palmer  v.  Shaw,  16  Cal.  95,  in  support 
of  the  proposition  that  a  clandestine  entry 
into  this  state  with  intent  to  defraud  cred- 
itors does  not  operate  to  begin  the  period  of 
limitation  in  favor  of  the  debtor  thus  secret- 
ly coming  to  California.  But  In  this  case 
the  court  found  that  defendant's  coming  t» 
this  state  and  his  change  of  name  were  with- 
out fraudulent  Intent.  The  case  of  Stewart 
V.  Stewart,  supra,  Is  authority  for  the  prop- 
osition that  neither  the  creditor's  ignorance- 
of  nor  his  Inability  to  discover  the  presence 
of  the  judgment  debtor  will  prevent  the  run- 
ning of  the  statute  in  the  latter's  favor. 

[6]  It  has  been  held  in  this  federal  circuit, 
and  we  think  correctly,  that  living  in  this 
state  under  an  assumed  name  will  not  pre- 
vent a  defendant,  sued  on  a  judgment  recov- 
ered In  another  state,  from  pleading  the 
statute  of  limitations.  Chemical  N'at.  Bank 
V.  Kissane  (C.  C.)  32  Fed.  429.  The  court, 
after  hearing  all  of  the  evidence,  concluded 
that  the  defendant  had  not  been  guilty  of 
fraud,  either  in  coming  to  California,  or  in 
changing  his  name,  and  that  he  had  resided 
in  this  state  for  about  nine  years  prior  to  the 
filing  of  the  complaint  in  this  action.  The 
only  judgment  possible,  therefore,  was  the 
one  sustaining  the  defense  urged  under  sub- 
division 1  of  section  330  of  the  Code  of  Civil 
Procedure,  and  our  conclusions  upon  the  ap- 
plicability of  that  section  make  It  unneces- 
sary to  review  the  findings  and  conclusions- 
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-with  reference  to  the  laws  of  Minnesota  and 
the  avallablUty  of  section  361  of  the  Code  of 
GlTll  Procedure  as  a  defense. 
The  Judgment  Is  affirmed. 

We  concur:  HENSHAW,  J.;  LOBIGAK,  J. 


Its  Cal.  188 
In  re  MORCEL'S  ESTATE.     (S.  P.   B,T88.) 
(Supreme  Court  of  California.     Feb.  5,  1912. 
Rehearing  Denied  March  6,  1912.) 

1.  Wills  (8  163»)— Undub  Ihfi.ubnc»— Bub- 
den   OF  PROOF. 

In  a  will  contested  for  undue  influence, 
the  burden  is  on  contestant  to  show  facts  from 
which  an  inference  of  uudne  influence  may  rea- 
sonably be  drawn. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Tug.  U  388-^2;    Dec.  Dig.  |  163.*] 

2.  Wills   (J   155*)  —   Undue  Influence  — 
What  Constitutks. 

Undue  influence  sufficient  to  instify  denial 
of  probate  of  a  will  must  be  such  as  to  haye 
in  effect  destroyed  testator's  free  agency  and 
substituted  for  his  own  the  will  of  another, 
constraining  bim  to  make  a  disposition  of  his 
estate  contrary  to  and  different  from  what  he 
would  have  done,  bad  he  been  left  to  the  free 
exercise  of  his  own  inclination  or  judgment. 
Influence,  not  brought  to  bear  on  the  testa- 
mentary act,  and  not  amounting  to  coercion 
destroying  the  testator's  free  agency,  is  not  un- 
due influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  K  375-381 ;    Dec.  DigTl  155.*] 

8.  Wills  (j   155*)  —  Undue  Influence  — 
Fraud. 

Mere  fraud  does  not  constitute  undue  in- 
fluence sufficient  to  void  a  will,  though  in  and 
of  itself  it  is  made  a  distinct  ground  for  in- 
validating a  will  by  Code  Civ.  Proc.  i  1312. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  |§  375-381;    Dec.  Dig.  $  155.*] 
4.  Wills    (|   166*)— Undue   Influence— De- 
gree OF  Pboof. 

In  a  suit  to  set  aside  a  will  for  undue  in- 
fluence, proof  sufficient  only  to  raise  a  sus- 
picion tnat  undue  influence  may  have  been 
used  is  insufficient;  but  there  must  be  sub- 
stantial proof  of  a  pressure  which  overpowered 
the  testator^s  volition  at  the  time  the  will 
was  made. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  Si  421-437;    Dec.  Dig.  §  166.*] 
6.  Wills   (|  166*)— Undue  Influence— Evi- 
dence. 

Evidence  held  insufficient  to  establish  un- 
due influence  in  the  execution  of  a  will,  by 
which  testatrix  left  all  her  property  to  pro- 
ponent, with  whom  she  had  lived  affectionately 
as  proponent's  wife  for  30  years,  though  with- 
out being  married,  having  practically  disin- 
herited contestant,  who  was  her  natxiral  daugh- 
ter, but  who  had  been  estranged  from  her  for 
a  long  time. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  421-437 ;   Dec.  Dig.  §  ICC.*] 

In  Bank.  Appeal  from  Superior  Court, 
Alameda  Comity;    P.  B.  Ogden,  Judge. 

Petition  for  the  probate  of  the  will  of 
Therese  Bertbol  Morcel,  otherwise  known  as 
Tberese  Berthol.  Prom  a  Jndgment  denying 
probate,  and  from  an  order  denying  pro- 
ponent's motion  for  a  new  trial,  be  appeals. 
Reversed. 


E.  K.  Taylor,  for  appellant  B.  B.  Tap- 
pan,  for  respondent. 

AN6ES.L0TTI,  J.  This  is  an  appeal  from 
a  Judgment  refusing  to  admit  to  probate  a 
paper  offered  as  the  last  will  of  deceased, 
and  from  an  order  denying  the  proponent's 
motion  for  a  new  trial 

The  paper  was  one  executed  by  "Tberese 
Bertbol"  on  January  30,  1908,  with  all  the 
formalities  required  by  law  for  the  execu- 
tion of  wills.  By  its  provisions,  the  contes- 
tant, a  natural  daughter  of  deceased,  was 
given  $10  only,  one  Marie  Doyen  Morcel, 
wife  of  J.  Vincent  Morcel,  was  given  the 
Jewelry  and  personal  effects  of  deceased, 
and  all  the  rest  of  her  property,  amounting 
in  value  to  some  |18,000  or  $20,000,  was  given 
to  Joseph  Morcel.  Said  Joseph  Morcel  and 
Gustave  Klelnclaus  were  appointed  executors 
without  bonds. 

The  ground  of  contest  was  undue  influence 
on  the  part  of  said  Morcel,  who  was  alleged 
by  the  contestant  to  have  lived  with  her 
mother  for  many  years  in  tbe  relationship  of 
man  and  wife,  although  never  legally  mar- 
ried. The  contest  waa  tried  with  a  Jury,  to 
which  were  submitted  the  issue  of  undue  in- 
fluence and  tbe  issue  of  marriage  or  no  mar- 
riage between  deceased  and  Morcel.  The 
Jury  found  in  favor  of  contestant  upon  both 
issues,  viz.,  that  the  will  was  procured  to  be 
made  through  undue  influence  of  Joseph 
Morcel,  and  that  deceased  was  never  mar- 
ried to  said  Morcel.  Both  of  these  conclu- 
sions are  assailed  as  unsupported  by  tbe 
evidence. 

At  tbe  outset,  it  may  properly  be  stated 
that  the  validity  of  the  alleged  will  is,  of 
course,  in  no  way  dependent  on  the  ques- 
tion of  marriage  between  deceased  and  Mor- 
cel. If  the  will  was  not  procured  by  undue 
influence,  the  fact,  if  it  be  a  fact,  that  Mor- 
cel was  not  legally  the  husband  of  deceased 
could  in  no  way  affect  it  or  impair  its  pro- 
visions. The  question  whether  the  relation- 
ship between  Morcel  and  deceased  was  Illicit 
can  be  material  only  as  a  circumstance  in 
determining  whether  tbe  will  was  procured 
by  undue  influence,  and,  as  will  be  disclosed 
by  our  statement  of  undisputed  facts  shown 
by  the  record  in  this  case,  it  is  apparent  that 
here  the  question  whether  such  parties  were 
lawfully  married  Is  of  no  importance  wliat- 
ever  in  the  determination  of  the  question  of 
undue  influence.  The  subatantltil  coutentiou 
on  this  appeal  is  that  tbe  finding  of  undue 
influence  is  without  sufficient  support  in  tbe 
evidence. 

As  said  before,  contestant  was  tbe  natural 
daughter  of  deceased.  She  was  burn  in 
France  in  the  year  1800,  and,  so  far  as  ap- 
pears, was  never  In  the  care  and  custody  of 
deceased,  and  never  has  been  supported  in 
whole  or  in  part  by  deceased.    In  18T2  de- 
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ceased,  who  bad  never  married,  met  Morcel 
In  France.  Morcel  had  a  few  months  before 
married  a  woman  who  had  then  left  him, 
and  whom  he  has  never  since  seen.  During 
that  year,  deceased  and  Morcel  came  togeth- 
er from  France  to  California.  According  to 
his  testimony,  this  woman  brought  a  di- 
vorce action  against  him  in  October,  187^ 
and  obtained  such  divorce  in  October,  1873. 
He  said  that  he  received  the  papers  showing 
that  such  divorce  had  been  granted  in  the 
year  1877.  This  was  the  only  evidence  on 
the  question  of  divorce.  Some  four  years 
after  their  arrival  in  California,  deceased 
and  Morcel  agreed  to  live  together  as  hus- 
band and  wife,  with  the  understanding  that 
their  several  earnings  should  be  kept  sepa- 
rate. From  that  time  to  the  day  of  death 
of  deceased,  a  period  of  over  30  years,  the 
parties  lived  together  as  husband  and  wife. 
There  is  nothing  to  indicate  that  the  rela- 
tionship thus  formed  was  not  entirely  satis- 
factory to  both  parties  to  the  end,  and  there 
was  absolutely  nothing  to  distinguish  It,  in 
the  eyes  of  the  world,  from  the  relationship 
of  husband  and  wife,  save  the  single  fact 
that  deceased  nsed  her  maiden  name  in  some 
matters  of  business,  such  as  her  bank  de- 
posit, and  her  will,  and  was  referred  to  In 
the  same  way  in  some  letters  written  to  the 
contestant.  To  the  public  generally,  she  was 
known  as  Madame  Morcel,  the  wife  of  Mor- 
cel, and  the  parties  held  themselves  out  to 
the  world  as  husband  and  wife.  Apparently 
happy  in  their  relations  with  one  another, 
they  were  also  industrious  and  frugal,  and 
each  accumulated  money;  Morcel  becoming 
very  well  to  do,  and  deceased  accumulating, 
as  already  said,  something  in  the  neighbor- 
hood of  $20,000.  The  deceased  was  illiterate, 
being  unable  to  read  or  write,  except  to  the 
extent  of  signing  her  name,  end  Morcel  gen- 
erally attended  to  her  Investments  and  busi- 
ness affairs,  as  well  as  to  writing  her  letters. 
Everything  indicates  that  he  was  scrupulous- 
ly honest  with  relation  to  her  business,  and 
without  any  desire  to  mingle  anything  fairly 
belonging  to  her  with  his  own  property.  He 
knew  nothing  of  the  existence  of  contestant 
until  the  year  1887.  From  1872  to  1887  there 
was  no  correspondence  whatever  between  de- 
ceased and  her  daughter.  After  Morcel 
learned  from  deceased  of  the  existence  of  the 
daughter,  a  correspondence  was  commenced. 
Some  of  the  letters  on  the  part  of  deceased 
were  signed  "Therese  Berthol,"  and  others 
were  signed  in  his  own  name  by  Morcel. 
All  the  letters  so  written  which  are  con- 
tained in  the  record  were  written  by  Mor- 
cel, and  these  letters  show,  as  does  the  other 
evidence  on  the  subject,  a  friendly  feeling 
upon  the  part  of  both  Morcel  and  deceased 
for  the  contestant  and  her  husband,  a  desire 
on  their  part  that  the  contestant  end  her 
husband  should  come  to  California  and  live 
near  her  mother,  and  a  disi>osltlon  to  assist 
them  financially  In  getting  a  home,  If  they 


did  come.  During  a  few  years  next  preced- 
ing their  coming  to  California,  it  appears  to 
have  been  the  desire  of  deceased  to  make 
contestant  a  beneficiary  under  her  will.  The 
record  shows  that  there  was  no  dissent  to 
this  on  the  part  of  Morcel,  and  in  his  ex- 
pressions to  both  contestant  and  her  husband 
he  took  it  for  granted  ttiat  contestant  was 
to  sliare  In  the  property  left  by  deceased  at 
her  death. 

Finally,  in  January,  1907,  in  response  to 
repeated  invitations  on  the  part  of  deceased 
and  Morcel,  contestant  and  her  husband  came 
to  California.  They  were  received  by  de- 
ceased and  Morcel  in  the  most  aftectionate 
manner.  For  a  short  time  they  lived  with 
the  old  people,  but  soon  established  them- 
selves In  another  place.  Morcel  introduced 
the  husband  at  the  Fr^ich  Bank  In  San 
Francisco,  where  he  obtained  a  position. 
Deceased  assisted  contestant  in  the  purchase 
of  a  home  by  contributing  f2,000  of  the  pur- 
chase money.  As  long  as  the  relations  be- 
tween the  deceased  and  her  daughter  contin- 
ued to  be  friendly,  Morcel  was  apparently 
most  friendly,  and  the  record  shows  that  he 
assisted  In  keeping  the  parties  on  friendly 
terms  on  one  or  two  occasions  when  strained 
relations  had  followed  quarrels  between 
them.  But  it  si)eedily  became  evident  that 
the  contestant  and  deceased  could  not  get 
along  together.  There  were  several  quarrels 
between  deceased  and  contestant,  and  final- 
ly. In  the  latter  part  of  December,  1907,  a 
dispute  arose  between  the  two  at  contestant's 
house,  Morcel  not  being  present,  ending,  ac- 
cording to  th^  claim  of  deceased,  in  the  ejec- 
tion of  deceased  from  the  house  by  her 
daughter.  Deceased  and  contestant  never 
met  after  that  occasion,  and  there  was  ap- 
parently no  real  attempt  at  reconciliation  on 
the  part  of  either.  The  evidence  of  one  of 
contestant's  witnesses  showed  that  contestant 
avoided  meeting  her  mother  at  the  home  of 
the  witness  on  one  occasion,  leaving  the 
house  at  once  when  she  saw  that  her  mother 
was  a  visitor  there.  The  record  shows  that 
the  deceased  felt  that  she  bad  been  treated 
very  badly  by  her  daughter,  and  that  ithe 
wag  satisfied  that  the  daughter  had  no  af- 
fection whatever  for  her  and  cared  only  for 
her  money.  The  testimony  as  to  a  feeling  of 
bitterness  toward  the  daughter,  continuing 
practically  to  the  end  of  her  life,  and  her 
determination  not  to  leave  her  any  property, 
repeatedly  expressed  to  various  parties.  Is 
substantially  shown  without  conflict  On 
January  30,  1908,  she  went  with  Morcel  to 
the  ofllce  of  Mr.  A.  Comte,  Jr.,  in  San  Fran- 
cisco, an  attorney  of  the  highest  standing 
and  repute,  for  the  purpose  of  making  a  new 
will.  Morcel  testified  that  deceased  insisted 
on  making  this  will,  and  tliat  he  accompa- 
nied her  at  her  request.  Mr.  Comte  testified 
that  he  had  made  a  previous  will  for  her, 
before  the  fire  of  April,  1906,  which  was  de- 
stroyed in  his  office  by  the  fire.    Mr.  Comte 
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testified  tliat  he  took  his  directions  as  to  the 
provisions  of  the  will  from  her,  and  drew  it 
according  to  those  directions,  and  that  he 
saw  nothing  to  Indicate  that  the  will  was 
not  freely  and  voluntarily  made  by  her.  The 
only  evidence  as  to  what  was  done  with  the 
will,  when  executed,  was  the  evidence  of 
Morcel  that  deceased  kept  It  a  few  days  and 
then  requested  him  to  keep  It  for  her,  and 
tliat  be  kept  It  with  his  papers  until  about 
eight  months  before  her  death,  when  he  gave 
It  iMtck  to  her.  He  said  that  four  days  after 
her  death  he  found  It  among  her  other  pa- 
j>ers  In  a  drawer  used  by  her  for  the  purpose 
of  keeping  her  private  documents.  The  fact 
of  the  making  of  this  will  was  never  con- 
cealed, and  contestant  herself  knew  within 
a  few  days  of  January  30,  1906,  that  her 
mother  had  made  it,  and  that  she  was  given 
substantially  nothing  thereby. 

Deceased  was  about  70  years  of  age  at  the 
time  of  the  execution  of  the  will.  While 
physically  she  was  a  small  woman,  there  is 
absolutely  nothing  to  indicate  that  she  was 
ever  weak  mentally,  or  that  Morcel  was  of 
"stronger  •  •  •  mind  and  will  power" 
than  she.  The  evidence  relied  upon  to  show 
that  she  was  subject  to  his  control  in  mat- 
ters affecting  her  property  or  actions  was  so 
trivial  and  inconsequential  as  not  to  require 
notice  here.  Undoubtedly  she  relied  upon 
his  Judgment  and  honesty  in  the  matter  of 
ttae  investment  of  her  small  earnings,  and 
tbat  this  reliance  was  justified  is  shown  by 
tbe  fact  that  there  had  been  accumulated  as 
her  property  nearly  |20,000  at  the  time  of 
ber  death.  Nor  does  it  appear  that  her 
health  was  so  impaired  as  to  render  ber 
more  snsceptible  to  the  influence  of  another. 

[1,  2]  Coming  to  a  consideration  of  the 
circumstances  relied  upon  as  sufficient  to  sus- 
tstin  a  conclusion  that  the  will  was  the  re- 
sult of  any  undue  Influence  on  the  part  of 
Morcel,  we  find  nothing  that,  to  onr  minds, 
reasonably  warrants  an  inference  of  such  un- 
due inflnence.  The  burden  of  proof  was  on 
contestant  to  show  facts  from  which  such  an 
Inference  could  reasonably  be  drawn.  The 
kind  of  influence  tbat  may  be  held  to  be  un- 
dne  Influence  warranting  a  repudiation  of  a 
will  "must  be  such  as  in  effect  destroyed  the 
testator's  free  agency,  and  substituted  for 
his  own  another  person's  will."  Estate  of 
Motz,  136  Cal.  563,  69  Pac.  295.  It  must  be 
such  "as  destroys  free  agency,  constraining 
tbe  testator  at  tbe  time  the  will  is  made  to 
make  a  disposition  of  bis  estate  contrary  to 
and  different  from  what  he  would  have  done. 
If  be  bad  been  left  to  the  free  exercise  of  bis 
own  inclination  or  judgment."  Estate  of 
Ricks,  160  Cal.  450,  460,  117  Pac.  536.  Mere 
general  Influence,  not  brought  to  bear  on  the 
testamentary  act,  is  not  undue  influence;  but 
"tbe  Influence  must  be  used  directly  to  pro- 
cure tbe  will,"  and  must  amount  "to  coercion 
destroying  free  asenoy  on  t!ie  part  of  the  tes- 
tator."   Estate  of  Keegan,  139  Cal.   127,  72 


Pac.  829.  To  warrant  setting  a  will  aside  on 
this  ground,  the  evidence  must  be  "of  such  a 
nature  as  to  warrant  the  inference  that  the 
will  was  the  direct  result  of  the  influence  ex- 
erted  for  tbe  purpose  of  procuring  it,  and 
was  not  ttae  natural  result  of  tbe  uncon- 
trolled will  of  the  testatrix."  Estate  of 
Snowball,  157  Cal.  307,  107  Pac.  601.  If  the 
will  as  made  expresses  the  then  well-settled 
determination  of  the  testator  himself  con- 
cerning the  disposition  of  his  property,  and 
there  is  nothing  affirmatively  shown  to  war- 
rant the  conclusion  that  the  making  of  the 
will  was  suggested  by  any  other  party,  we 
cannot  see  how  it  can  be  held  to  have  been 
obtained  by  undue  influence,  even  though  the 
determination  of  the  testator  to  exclude  a 
relative  from  participation  in  bis  property 
has  been  in  part  or  even  wholly  caused  by 
mere  misrepresentation  of  fact  by  others  as 
to  such  relative,  or  is  tbe  result  of  a  quarrel 
or  dispute  with  such  relative,  inspired  and 
encouraged  by  another  for  tbe  very  purpose 
of  bringing  about  a  breach  and  a  consequent 
disinheritance  to  his  benefit 

[3,  4]  Mere  fraud  does  not  constitute  undue 
influence,  but  Is  an  entirely  separate  and  dis- 
tinct ground  for  invalidating  a  will  (Code 
Civ.  Proc.  1 1312) ;  and,  while  undue  Influence 
may  be  exerted  by  means  of  fraud,  there  can 
be  no  undue  influence  without  an  impair- 
ment of  the  free  agency  of  the  testator.  Es- 
tate of  Ricks.  160  Cal.  467, 117  Pac.  539.  And 
It  must  also  be  borne  in  mind  that  a  mere  sus- 
picion that  undue  influence  may  have  been 
used  is  not  sufficient  to  warrant  tbe  setting 
aside  of  a  will  on  that  ground.  Elstate  of 
Keegan,  139  Cal.  127.  72  Pac.  828.  Tbe  evi- 
dence against  the  will  must  "do  more  than 
raise  a  suspicion.  It  must  amount  to  proof, 
and  such  evidence  has  the  force  of  proof  only 
when  circumstances  are  proven  which  are  In- 
consistent with  tbe  claim  that  tbe  will  was 
tbe  spontaneous  act  of  the  alleged  testator." 
In  re  McDevltt,  96  Cal.  33,  30  Pac.  106.  "In 
order  to  set  aside  a  will  for  undue  Influence, 
there  must  be  substantial  proof  of  a  pressure 
which  overpowered  the  volition  of  the  testa- 
tor at  the  time  tbe  will  waa  made."  In  re 
Langford,  108  Cal.  623.  41  Pac.  705. 

In  this  case,  even  if  we  concede  that  the 
evidence  was  of  such  a  nature  as  to  support 
a  conclusion  tliat,  by  reason  of  a  prior  mar- 
riage. Morcel  and  deceased  were  never  le- 
gally married,  it  is  nevertheless  clear  that, 
so  far  as  may  be  pertinent  to  any  question 
of  undue  influence,  there  was  nothing  to  dis- 
tinguish their  relationship  from  that  of  a 
husband  and  wife  who  for  30  years  bad  lived 
affectionately  together  as  such.  For  full 
that  time,  they  bad  lived  together  as  man 
and  wife,  holding  themselves  out  to  the 
world  in  that  light.  There  is  not  the  slight- 
est evidence  to  Indicate  that  either  did  not  en- 
tertain for  the  other  the  respect,  affection, 
and  confidence  Incident  to  a  lone  and  happy 
married   life.     Under   these   circutustauces. 
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tbere  wss  nothing  tnnsatnral  or  unreasonable 
about  the  will,  nothing  about  Its  provisions. 
In  Tiew  of  the  admitted  facta  as  to  the  moth- 
er's feelings  toward  her  daughter,  to  give 
rise  to  a  suspicion  that  it  was  not  her  spon- 
taneous act  Other  than  Morcel,  there  was 
no  living  being,  except  the  daughter,  to  whom 
she  would  naturally  be  expected  to  give  any 
part  of  her  property,  and  the  evidence,  with- 
out any  conflict  whatever,  shows  that  the 
relations  of  the  mother  and  daughter  for 
some  time  preceding  the  execution  of  the 
will,  and  up  to  the  time  of  the  death  of  de- 
4%ased,  15  months  thereafter,  were  of  such 
M.  nature  as  to  render  the  exclusion  of  the 
daughter  from  participation  in  her  estate  en- 
tirely natural  and  reasonable.  It  is  to  be 
borne  in  mind  in  this  connection  that.  In  ad- 
'dition  to  the  absolute  and  long-continued 
breach,  the  daughter  was  practically  a  stran- 
ger to  her  mother  until  she  came  to  Cali- 
fornia in  1007.  What  more  natural  under 
the  circumstances  than  that  the  deceased 
should  desire  to  give  her  property  to  Mor- 
cel? We  repeat  that,  under  the  circum- 
stances admitted  by  contestant,  there  is  noth- 
ing in  ^e  provisions  of  the  will  to  give  rise 
to  even  a  suspicion  of  improper  Influence,  or 
to  impose  upon  Morcel  the  burden  of  show- 
ing that  he  had  not  used  undue  influence  to 
procure  its  execution. 

[5]  Undoubtedly  the  relation  between  Mor- 
cel and  deceased  was  confidential,  in  the 
same  sense  and  to  the  same  extent  that  the 
relation  of  husband  and  wife  living  together 
In  harmony  is  always  confidential,  and  there 
was  in  this  case  the  added  feature  of  the 
trust  and  confidence  reposed  by  deceased 
in  Morcel  in  the  matter  of  her  business  af- 
fairs; but  we  do  not  understand  that  it  has 
ever  been  held  that  any  inference  of  undue 
Influence  In  the  matter  of  the  execution  of  a 
will  by  one  of  the  spouses  in  favor  of  the 
other  can  be  drawn  from  the  mere  existence 
«f  a  confidential  relation ;  or.  In  other  words, 
that,  by  reason  of  such  relation  alone,  the 
beneficiary  is  called  upon  to  assume  the  bur- 
den of  showing  the  absence  of  any  undue 
Influence,  and,  in  the  absence  of  such  show- 
ing by  him,  the  will  may  be  set  aside.  Such 
relationship  is,  of  course,  a  matter  to  be 
considered  in  connection  with  other  evidence 
tending  to  show  undue  Influence,  and  some- 
times, in  view  of  the  nature  of  the  provisions 
of  the  will  and  other  circumstances,  a  most 
important  matter,  but  in  the  face  of  an  entire- 
ly natural  and  reasonable  will,  and  In  the  ab- 
sence of  other  evidence  tending  to  show  undue 
Influence,  Is  not  sufficient  to  warrant  the  set- 
ting aside  the  will.  This  general  question  was 
fully  discussed  in  the  recent  case  of  instate 
of  Kicks,  160  Cal.  450.  461,  IIT  Pae.  637, 
and  It  was  there  declared  as  follows:  "There 
ts  no  legal  suspicion  of  undue  influence  aris- 
ing from  the  existence  of  such  a  relationship, 
which  Imposes  upon  the  son  the  necessity, 
when  a  will  In  his  favor  Is  attacked,  of  as- 
suming the  burden  of  proof  that  he  hua  not 


andttly  influenced  hts  mother  tn  making  tbe 
wilL  The  confidential  relation  and  the  op- 
portunity afforded  therefrom  to  exercise  un- 
due influence  may,  of  course,  always  be  tak- 
en into  consideration  with  other  evidence, 
when  the  question  of  undue  influence  is  In 
Issue.  But  the  relation  itself  and  opportuni- 
ty are  not  sufficient  alone  to  warrant  a  find- 
ing that  undue  influence  was  actually  ex- 
erted. Proof  merely  that  confidential  rela- 
tions existed  between  a  testator  and  tbe 
main  beneficiary  under  his  will  Is  not  suffi- 
cient to  destroy  its  validity;  but  there  must 
be  some  proof,  in  addition  to  the  relation,  of 
facts  or  circumstances  showing  the  use  of 
that  relation  at  the  time  the  will  was  made 
overcoming  the  free  will  and  desire  of  the 
testator.  In  order  to  Invalidate  the  testa- 
ment." 

The  fact  that  Morcel  went  with  the  de- 
ceased to  the  office  of  the  lawyer,  when  she 
executed  the  will,  and  was  present  while  she 
gave  her  directions  as  to  its  provisions,  and 
while  she  executed  tbe  same,  is,  of  course,  a 
circumstance  to  be  taken  into  consideration 
In  determining  whether  there  was  undue  In- 
fluence. There  Is,  however,  nothing  to  indi- 
cate that  she  went  to  Mr.  Comte's  office  at 
the  instigation  or  request  of  Morcel  beyond 
tbe  fact  that  he  went  with  her,  and  he  said 
that  be  went  at  her  request,  and  because 
she  insisted  on  making  a  will  and  did  not 
know  where  Mr.  Comte,  who  had  previous- 
ly made  a  will  for  her,  then  had  his  officeu 
It  Is  clear  that  nothing  occurred  in  the  office 
of  Mr.  Comte  that  Indicated  that  deceased 
was  not  acting  entirely  in  accord  with  her 
own  desire,  uninfluenced  by  any  one,  and,  in 
view  of  the  circumstances  shown  by  the  rec- 
ord, we  cannot  see  that  the  mere  fact  that 
Morcel  accompanied  her  to  the  office  and 
was  present  while  she  executed  the  will  af- 
forded any  ground  for  an  inference  of  undue 
influence. 

Tbe  effort  to  show  that  Morcel  bad,  a> 
It  is  put,  "tbe  master  mind,"  and  unduly 
controlled,  or  bad  tbe  power  to  unduly  con- 
trol, the  action  of  deceased  was  not  sustain- 
ed by  any  substantial  evidence.  We  have 
carefully  examined  tbe  evidence  offered  in 
this  regard  and  find  it  entirely  insufficient. 

The  same  may  properly  be  said  as  to  the 
effort  to  show  that  Morcel  endeavored  to 
keep  the  deceased  and  contestant  apart. 
Concededly,  up  to  the  time  when  the  final 
breach  occurred,  there  was  absolutely  noth- 
ing to  indicate  any  desire  or  effort  on  his 
part  to  keep  deceased  and  contestant  away 
from  one  another.  On  several  occasions  he 
had  brought  them  together  again  after  a 
quarrel.  The  letter  written  to  the  husband 
of  contestant  immediately  after  the  final 
quarrel  was  but  tbe  natural  outburst  of  an 
affectionate  husband  wlio  felt  that  his  wife 
had  been  outrageously  treated,  and  that  it 
was  apparent  that  it  was  useless  to  hope 
that  the  molbcr  and  daughter  would  get 
along  peaceably  tojiether,  and  that  any  meet- 
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iug  between  them  would  result  only  In  dlB- 
tresiiing  the  mother.  Doubtless  he  retained 
this  feeling  to  the  end;  but  the  only  evidence 
that  he,  subsequent  to  bis  letter,  tried  to 
prevent  a  meeting  was  the  incompetent  evi- 
dence given  by  Madame  E.  Couturier  to  the 
effect  ttiat  the  deceased  told  her  long  after 
the  execution  of  the  will  tliat  Morcel  told  ber 
"she  must  not  call  to  see  her  daughter."  The 
same  witness  testified  that  the  deceased  told 
her  that  she  did  not  speak  to  ber  daughter; 
that  they  had  different  tastes  and  did  not 
agree;  that  they  w^ere  both  very  angry  at 
each  other;  and  that  the  last  quarrel  they 
had  made  her  sick  and  unhappy.  It  is  not  sur- 
prising, in  view  of  the  admitted  facts  as  to 
the  relations  between  mother  and  daughter, 
and  the  effect  on  the  mother  of  intercourse 
with  the  daughter,  that  Morcel  should  have 
advised  the  mother  to  keep  away  from  her 
daughter;  but  there  was  no  substantial 
showing  that  he  did  anything  more  in  that 
behalf.  That  neither  mother  uor  daughter 
desired  to  meet  at  any  time  after  the  final 
quarrel  was  shown  plainly  enough. 

The  evidence  whicli,  it  is  claimed,  tends  to 
show  that  Morcel.  prior  to  the  final  quarrel, 
songht  to  Instigate  differences  between  the 
mother  and  daughter  by  remarks  calculated 
to  inspire  jealousy  and  suspicion  on  the  part 
of  the  mother,  with  a  view  to  a  final  breach 
between  them,  was  practically  all  given  by 
the  daughter.  In  view  of  the  conclusion  of 
the  jury,  we  must  assume  the  evidence  so 
given  to  be  true;  but  it  throws  very  little, 
if  any,  light,  on  the  vital  question  of  undue 
Influence  operating  at  the  time  of  the  execu- 
tion of  the  will. 

We  have  now  very  briefly  stated  the  mat- 
ters shown  by  the  record  upon  which  con- 
testant must  rely  for  a  setting  aside  of  this 
will  on  the  ground  of  undue  infiuence.  In 
the  light  of  the  other  facts  shown  by  the  un- 
disputed evidence,  they  are  entirely  insufli- 
cient  for  that  purpose.  At  the  time  of  the 
making  of  the  will,  the  mother  and  daugh- 
ter, never  bound  together  by  the  ties  common 
to  tliat  relation,  had  finally  separated,  and 
•were  bitterly  antagonistic.  This  state  of  af- 
fairs continued  for  a  month  before  the  mak- 
ing of  the  will,  and  was  ended  only  by  the 
death  of  the  mother  fifteen  months  after. 
The  mother  made  no  secret  of  her  Intentions 
to  keep  from  the  daughter  the  property,  to 
obtain  which  she  believed  was  the  only  rea- 
son for  any  show  of  affection  on  the  part  of 
the  daughter.  The  evidence  of  her  declara- 
tions to  this  effect  to  others  than  Morcel. 
l>oth  before  and  after  the  making  of  the 
will,  was  uncontradicted.  Under  the  circum- 
stances. Morcel  was  the  only  remaining  nat- 
ural object  of  her  bounty.  The  evidence  does 
not  warrant  the  conclusion  that  she  was 
weakened  as  to  either  body  or  mind  by  age  or 
disease  to  such  an  extent  as  to  render  her 
more  subject  to  the  influence  of  Morcel.  or 


that  she  was  in  fact  subject  to  his  control  in 
matters  relating  to  her  property.  There  was 
no  concealment  of  the  fact  of  the  making 
of  the  wilt.  Deceased  made  no  secret  of 
the  making  of  the  will,  but  openly  declared 
that  she  had  made  it,  and  tliat  she  had  left 
her  daughter  only  $10,  and  gave  her  reasons 
for  thus  cutting  the  daughter  off  with  a 
nominal  bequest  Having  thus  made  such  a 
will,  she  allowed  it  to  stand  for  15  months, 
to  the  time  of  her  death,  without  any  expres- 
sion tending  to  indicate  a  change  in  her  de- 
sire as  to  the  disposition  of  ber  property. 

In  the  face  of  these  facts  that,  in  view  of 
the  evidence,  cannot  b«  disputed,  there  is,  in 
our  opinion,  nothing  in  the  evidence  relied 
on  by  contestant  that  is  capable  of  doing 
more,  at  the  most,  than  warranting  a  mere 
suspicion  or  surmise  that  undue  influence 
may  have  been  exerted  in  the  matter  of  the 
execution  of  the  will.  This,  as  we  have  seen, 
is  not  enough  to  justify  the  setting  aside  of 
a  vj-ill.  In  the  absence  of  proof  reasonably 
warranting  the  conclusion  that  the  execution 
of  the  will  lias  been  obtained  by  undue  influ- 
ence, a  verdict  for  the  contestant  on  that 
ground  must  be  set  aside. 

The  Judgment  and  order  denying  a  new 
trial  are  reversed. 

We  concur:  SHAW,  J.;  HEXSHAW,  J.; 
LORIGAN,  J.;   SLOSS,  J.;   MELVIN,  J. 

m  Cal.  3M 
CAMPBELL  V.  SIIAFER.     (L.  A.  2,.508.) 
(Supreme  Court  of  California.     Feb.  6,  1912. 
Rehearing  Denied  March  6,  1912.) 

1.  Taxation  (|  810*)— Tax  Deeds— Pkesump- 

TIONS. 

The  burden  was  on  defendant,  in  an  ac- 
tion to  quiet  title,  in  which  plaintiff  claimed 
under  a  tax  deed  from  the  state,  to  show  that 
the  sale  to  the  state  was  void,  because  for  a 
larger  amonnt  than  the  taxes  and  legal  charges, 
contrary  to  Pol.  Code,  |  .3785,  unless  the  tax 
deeds  themselves  showed  that  fact. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  II  1605-1608;    Dec.  Dig.  {  810.*] 

2.  Taxation  (|  788*)— Tax  Deeds— Recitals 
— BprECT  AS  Evidence. 

Pol.  Code,  I  .3785  requires  a  tax  deed  to 
recite,  among  other  things,  the  amount  for 
which  the  land  was  sold,  that  it  was  sold  for 
dolinqui-nt  taxes.  an<l  the  assessed  value.  Sec- 
tion 37S6  provides  that  the  matters  recited  in 
the  certificate  of  sale  must  be  recited  in  the 
deed;  section  3776  requires  the  certificate  of 
sale  to  recite,  among  other  things,  "the  amount 
and  year  of  the  assessment" ;  and  section  .3787 
provides  that  a  tax  deed  is  conoUisive  evidence 
of  the  regularity  of  all  proceedings  from  the 
assessment  to  the  execution  of  the  deed.  Hel4. 
that  the  recitals  in  a  tax  deed  to  the  state 
could  not  be  considered  as  evidence  that  the 
land  was  sold  for  a  larger  amonnt  than  the 
legal  taxes  and  charges;  section  3776  not  re- 
quiring the  certificate  of  sale  to  recite  the 
amount  of  "taxes,"  charges,  etc..  due  at  the 
time  of  sale,  but  only  the  amount  of  the  as- 
sessment. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  S§  1555,  1557,  1550-1569;  Dec. 
Dig.   J   7.SS.*! 
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3.  Taxation   ({    764*)— Deeds— IhtBcaipnoN 
or  Land. 

A  description  of  land  In  a  tax  deed  as  be- 
inf;  "in  the  city  of  L.,  Main  street  tract,  lot  3, 
block  A,"  is,  by  itself,  insafficient. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  ||  1519-1522;   Dec.  Dig.  f  764.*] 

4.  Taxation   (§   764*)— Tax   Deed— Desckip- 
TioN  or  Land. 

A  tax  deed  to  the  state  described  the  land 
sold  as  "in  the  city  of  L.,  Main  street  tract, 
lot  3,  block  A" ;  but  the  evidence  showed  that 
there  was  only  one  tract  so  designated  in  the 
city,  a  map  of  which  was  recorded  in  the  coun- 
ty recorder's  office,  and  that  lot  3,  block  A, 
was  clearly  shown  thereon.  Held,  that  the 
description,  aided  by  the  extrinsic  evidence, 
was  sufficient. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  Si  1519-1522 ;   Dec.  Dig.  i  764.*] 

6.  Taxation  (J  319*)  —  Presumptions— Peb- 

roRMANCE  or  OmciAL  Duty. 

In  view  of  the  presumption  raised  by  Code 
Civ.  Proc.  f  1963,  subd.  15.  that  official  duty 
hag  been  regularly  performed,  if  no  address  is 
^yen  on  an  assessment,  it  must  be  assumed, 
in  absence  of  contrary  evidence,  that  the  prop- 
erty owner's  address  was  not  known  to  the  as- 
sessor, since  Pol.  Code,  §  3650,  subd.  1,  requires 
the  assessment  to  show  the  owner's  address,  if 
known ;  and  the  mere  fact  that  the  owner  had 
in  fact  resided  in  a  certain  place  in  the  city 
for  a  number  of  years  would  not  overcome  the 
presumption. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent.  Dig.  S|  527-529,  532-534;  Dec.  Dig.  | 
319;*    Evidence,  Cent.  Dig.  {  105.] 

6.  Taxation  (S  661*)— Tax  Deed  —  Sale— 

Mailing  Notice  of  Sale. 

If  the  party  to  whom  the  land  was  last 
assessed  has  no  known  post  office  address,  it 
is  not  necessary  that  a  copy  of  the  notice  of 
■ale  of  the  land  for  taxes  be  mailed  to  such 
party  at  his  last  known  post  office  address,  as 
required  by  Pol.  Code,  i  3897. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  g  1341;    Dec.  Dig.  {  661.*] 

In  Bank.  App«al  from  Superior  Court,  Los 
Angeles  County;   Chas.  Monroe,  Judge. 

Action  by  R.  W.  Campbell  against  Z.  R. 
Sbafer.  From  a  judgment  for  defendant  and 
an  order  denying  a  motion  for  a  new  trial, 
plaintiff  appeals.    Reversed. 

Walter  J.  Horgan  and  C.  A.  Stlce,  for  ap- 
pellant Hester,  Merrill  &  Craig,  for  re- 
spondent. 

ANGELLOTTI,  J.  This  Is  an  appeal  from 
a  judgment  In  favor  of  defendant,  and  from 
an  order  denying  plaintifTs  motion  for  a  new 
trial,  In  an  action  brought  by  plaintiff  to 
quiet  bis  alleged  title  to  a  lot  of  land  in 
tbe  dty  of  Los  Angeles,  being  lot  S  In  block 
A  of  the  "Main  street  tract,"  in  said  city. 
The  answer  denied  plaintiff's  claim  of  owner- 
ship, and  also  denied  that  defendant's  claim 
to  said  property  is  without  right.  The  trial 
court  found  that  plaintiff  was  not  the  owner 
of  said  property.  The  question  presented  by 
this  appeal  is  whether  the  evidence  is  suf- 
ficient to  support  such  finding.  There  Is  no 
conflict  In  the  evidence  given  on  the  trial. 

PlaintifTs  dalm  Is  based  entirely  on  an  at- 
tempted sale  of  said  property  by  the  state 


to  him  on  June  10,  1908,  on  account  of  non- 
payment of  state  and  county  taxes  thereon 
for  the  year  1898.  It  is  claimed  that  plain- 
tiff acquired  no  title  thereunder  for  three 
reasons,  which  will  be  considered  in  the  or- 
der in  which  they  are  stated  in  defendant's 
brief. 

[1]  1.  It  is  claimed  that  the  deed  of  the 
property  to  the  state,  made  July  2,  1904, 
under  the  provisions  of  section  3785  of  the 
Political  Code,  is  void,  because  the  sale  to 
the  state  for  the  delinquent  taxes  of  1898, 
made  July  1,  1899,  upon  which  sale  such 
deed  was  based,  was  thereby  shown  to  be  for 
a  larger  amount  tban  the  legal  charges  then 
existing  against  the  property.  It  may  be  as- 
sumed, for  all  the  purposes  of  this  decision, 
that  proof  that  the  specific  amount  for 
which  the  land  was  declared  by  the  deed  to 
be  sold  to  the  state  was  20  cents  in  excess 
of  the  taxes  and  costs  actually  due  on  the 
property  would  Invalidate  the  sale.  In  the 
face  of  the  deeds,  that  by  the  tax  collector 
to  the  state,  and  that  from  the  state  to 
plaintiff,  the  burden  of  proof  was  on  de- 
fendant, however,  to  establish  this  fact,  un- 
less such  deeds  themselves  furnished  the 
evidence  thereof.  The  deed  from  the  state 
to  plaintiff  did  not  redte  anything  Incon- 
slstent  with  the  conclusion  that  the  amount 
for  which  the  property  was  declared  to 
be  sold  to  the  state  of  California,  viz.,  92 
cents,  was  the  exact  amount  then  due  for 
taxes,  costs,  and  charges.  The  only  evidence 
relied  upon  by  defendant  in  this  connection 
consists  of  certain  recitals  in  the  deed  to  the 
state,  together  with  proof  that  the  first  in- 
stallment of  the  tax  for  the  year  1898  was, 
in  fact,  paid.  The  record  furnishes  no  other 
evidence  tlirowing  any  light  upon  the  ques- 
tion of  the  amount  of  tax,  costs,  and  diarges 
remaining  unpaid.  The  deed  to  the  state 
did  contain  recitals  to  the  effect  that  the 
amount  of  the  tax  levied  on  the  property  for 
the  year  1898  was  40  cents ;  that  such  amount 
was  segregated  into  two  installments  in  ac- 
cordance with  law,  viz.,  one-half,  or  20  cents 
each;  that  the  costs  and  charges  which 
have  since  accrued  amount  to  2  cents;  and 
that  the  second  installment  only  had  not 
been  paid.  This  would  show  only  22  cents 
still  due  for  taxes  and  costs,  with  the  fur- 
ther sum  of  50  cents,  chargeable  under  sec- 
tion 3770  of  the  Political  Code,  making  in  all 
72  cents,  while  the  deed  recites  that  the 
proi)erty  was  sold  to  the  state  for  the  amount 
of  92  cents,  which  would  be  20  cents  too 
much. 

[2]  But  we  find  nothing  in  the  law  that 
warrants  a  court  in  accepting  these  redtals 
as  to  the  amount  of  taxes,  costs,  and  charg- 
es due  as  evidence  of  the  amount  due.  It 
was  nowhere  provided,  either  expressly  or 
by  implication,  that  such  deed  to  the  state 
should  be  even  prima  facie  evidence  of  all 
the  facts  recited  therein.    The  law  express- 
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ly  reqaired  the  recital  of  certain  specified 
matters  in  such  deed  (Pol.  Code,  H  3785  and 
3786).  and,  as  to  such  mafters,  of  course,  the 
recitals  constituted  at  least  prima  facie  evi- 
dence of  the  facts  stated  therein.  There  was 
nothing  in  the  law  giving  such  effect  to  any 
other  recital.  The  deed  itself,  containing 
the  necessary  recitals,  was  exi>ressly  made 
primary  evidence  of  certain  things  and  con- 
clusive evidence  of  other  things  (Pol.  Code, 
$JS  37S6  and  3787) ;  but  there  was  nothing  ef- 
fectual to  make  recitals  aa  to  matters  not 
required  to  be  stated  in  the  deed  evidence 
of  the  truth  of  such  recitals.  The  law  prac- 
tically prescribed  the  form  of  the  tax  col- 
lector's deed  to  the  state,  so  far  as  recitals 
are  concerned,  and  by  its  enumeration  of  the 
things  that  should  be  recited  rendered  at- 
tempted recitals  as  to  all  other  matters  su- 
perfluous and  Ineffectual  for  any  purpose.  A 
consideration  of  the  requirements  of  the  law 
as  to  the  recitals  to  be  made  in  such  a 
deed  forces  us  to  the  conclusion  that  It  was 
nowhere  required  that  the  amount  of  taxes 
due,  or  taxes,  costs,  and  charges  due,  should 
be  stated  In  such  a  deed.  Section  3785,  Po- 
litical Code,  required  that  the  deed  should 
recite  (a)  the  name  of  the  person  assessed 
(when  known),  (b)  the  date  of  sale,  (c)  a  de- 
scription of  the  land  sold,  (d)  the  amount  for 
which  it  was  sold,  (e)  that  It  was  sold  for 
delinquent  taxes,  giving  the  assessed  value 
and  the  year  of  assessment,  (f)  the  time 
when  the  right  of  redemption  had  expired, 
(g)  and  thnt  no  person  has  redeemed  the 
property  within  the  time  allowed  by  law  for 
Its  redemption.  Obviously  there  was  nothing 
herein  to  require  a  recital  of  the  amount 
actually  due  on  account  of  taxes,  costs,  and 
charges.  Section  8786,  Political  Code,  pro- 
vided that  "the  matters  recited  In  the  certif- 
icate of  sale  must  be  recited  in  the  deed." 
As  it  stood  from  the  time  when  the  system 
of  selling  to  the  state  all  property  delinquent 
for  taxes  was  Inaugurated,  section  3776, 
Political  Code,  provided  that  the  certificate 
of  sale  must  be  dated  on  the  day  of  sale, 
and  must  state  (a)  when  known,  the  name 
of  the  person  assessed,  (b)  a  description  of 
the  land  sold,  (c)  that  it  was  sold  for  delin- 
quent taxes  to  the  state,  (d)  "the  amount 
and  year  of  the  attessment,"  (e)  and  when 
the  state  will  be  entitled  to  a  deed.  Up  to 
the  year  1911,  section  3785,  Political  Code, 
was  a  more  recently  enacted  statute  than 
section  3786,  Political  Code,  which  had  never 
been  amended  since  its  original  enactment 
in  1872;  and  It  may  well  be  argued  that 
the  amendment  of  section  3785,  making  the 
section  state  what  the  deed  to  the  state 
shall  contain,  took  the  place  of  section  3786, 
in  so  far  as  that  section  required  the  deed 
to  recite  the  matters  recited  In  the  certif- 
icate of  sale.  Be  that  as  it  may,  we  do  not 
think  section  3776,  Political  Code,  can  rea- 
sonably be  construed  as  requiring  the  certif- 
icate of  sale  to  recite  the  amount  of  taxes, 
or  taxes  and  costs  and  charges,  due  at  the 


time  of  the  sale.  The.  only  .portion  of  the 
section  upon  which  the  pretense  of  a  claim 
to  that  effect  can  be  based  is  the  portion  re- 
quiring the  certificate  to  state  ''the  amount 
and  year  of  the  a-ssessment."  The  word  "as- 
sessment" is  used  throughout  our  revenue 
law  as  meaning  something  entirely  differ- 
ent from  "tax,"  and  where  the  tax  Is 
referred  to  It  la  referred  to  as  "tax"  or , 
"taxes."  Giving  to  the  word  the  meaning 
it  clearly  has  throughout  our  revenue  law, 
the  requirement  that  the  certificate  shall 
state  "the  amount  and  the  year  of  the  as- 
sessment" Is  the  same  aa  the  requirement 
of  section  3785,  Political  Code,  that  the  deed 
shall  give  "the  assessed  value  and  the  year 
of  assessment,"  and  does  not  refer  to  the 
amount  of  tax,  or  taxes,  costs,  etc.,  due.  This 
was  expressly  held  by  the  District  Court  of 
Appeal  for  the  First  District  In  Griggs  t. 
Hartzoke,  13  Cal.  App.  429,  433,  109  Pac 
1104,  In  which  case  a  petition  to  have  the 
cause  heard  here  after  decision  by  such 
court  was  denied  by  this  court.  It  follows 
that  there  was  not  evidence  before  the  trial 
court  to  support  a  conclusion  that  the  land 
was  declared  by  the  deed  to  be  sold  to  the 
state  for  an  amount  in  excess  of  the  actual 
amount  due  on  account  of  taxes,  costs,  etc. 
[3,4]  2.  It  Is  claimed  that  the  description 
of  the  land  upon  the  assessment  roll.  In  the 
deeds,  and  In  all  the  tax  proceedings  was  In- 
sufficient for  want  of  certainty.  The  descrip: 
tion  throughout  the  proceedings  was  as  fol- 
lows: "In '  the  city  of  Los  Angeles,  >Iatu 
street  tract,  lot  3,  block  A."  In  regard  to 
this  claim,  the  District  Court  of  Appeal  for 
the  Second  District  said,  in  deciding  this, 
case:  "Standing  alone  and  unaided  by  other 
evidence,  this  description  is  concededly  In- 
sufficient. Baird  V.  Monroe,  150  Gal.  560  [89 
Pac.  852];  MiUer  v.  WllllamB,  185  CaL  183 
[67  Pac.  788];  Best  v.  Wohlford,  144  Cal. 
733  [78  Paa  293].  Notwithstanding  thla 
prima  facie  insufficiency  in  description,  plain< 
tiff,  In  aid  of  the  same  and  for  the  purpose 
of  showing  that  the  description  was  in  fact' 
sufficient,  offered  in  evidence,  without  objec- 
tion, a  map  recorded  in  Book  30,  p.  41,  Mis- 
cellaneous Records  of  the  Recorder's  Office  of 
the  County  of  Los  Angeles,  which  map  bad 
indorsed  thereon  the  following:  'Map  of  the 
Main  St.  tract,  being  the  east  %  of  the 
southwest  %  of  the  southeast  14  of  section 
7,  T.  2  S.,  R.  13  W.,  S.  B.  M.  Surveyed  by 
Jno.  Goldsworthy,  county  surveyor,  1888. 
Scale,  100  ft  to  1  in.  Variation,  14""  50*  east.' 
Delineated  upon  thia  map  are  lots,  blocks, 
and  streets,  together  with  the  lines  and  di- 
mensions thereof.  Lot  3  of  block  A  la  clear- 
ly delineated  thereon  as  being  a  lot  with  a 
specified  width  and  depth  fronting  on  Main 
street.  This  was  followed  by  the  uncontra- 
dicted evidence  of  the  county  recorder  to  the 
effect  that  this  was  the  only  map  in  his  office 
of  any  tract  of  land  in  the  city  of  Lob  An- 
geles and  designated  and  known  aa  the  'Main 
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Street  Tract*  Inasmndi  as  tbe  lot  was  de- 
scribed aa  being  In  tbe  Main  street  tract  In 
tbe  city  of  Los  Angeles,  and  It  being  made 
to  appear  that  there  Is  In  said  city  only  one 
tract  80  known  and  designated,  map  of  which 
Is  of  record  in  the  county  recorder's  office, 
and  that  lot  3,  block  A,  is  clearly  marked  and 
designated  thereon,  it  mnst  follow  that,  aid- 
ed by  snch  evidence,  the  description  contain- 
ed in  the  assessment  ofTered  sufficient  means 
for  the  Identification  of  the  property.  It  is 
true  that  defendant  offered  In  erldence  an- 
other map,  entitled  'Ualn  Street  Tract,' 
shown  to  be  recorded  in  Book  21,  p.  7,  Mis- 
cellaneous Records  of  the  Recorder's  Office 
of  Los  Angeles  County;  but,  since  It  was 
shown  by  the  uncontradicted  evidence  of  the 
county  recorder  that  the  map  so  designated 
and  recorded  in  Book  30,  p.  41,  Miscellane- 
ous Records,  was  the  only  map  or  subdiyislon 
of  lands  situated  In  the  city  of  Los  Angeles, 
it  must  necessarily  follow  that  the  map  so 
offered  by  defendant  and  recorded  in  Book 
21,  p.  T,  was  a  plat  and  subdivision  of  lands 
outside  the  city,  to  which  the  assessment, 
since  it  described  the  lot  as  situated  within 
the  city,  could  have  no  reference." 

We  are  satisfied  with  this  statement,  and 
adopt  the  same  as  a  part  of  this  opinion. 
It  may  properly  be  said  that  there  Is  no  pre- 
tense in  this  case  that  the  Main  street  tract, 
ahown  by  the  map  recorded  in  Book  21,  p. 
7,  is  located  wlthia  the  city  of  Los  Angeles; 
and  there  is  nothing  about  the  map  itself  to 
so  suggest  In  view  of  the  evidence  introduc- 
ed on  the  trial— evidence  sanctioned  by  the 
decisions  cited  by  the  District  Court  of  Ap- 
peal in  the  foregoing  quotation — the  descrip- 
tion of  the  land  was  certain  and  definite  and 
sufficient  to  answer  all  the  requirements  of 
the  law. 

[t,  II  3.  It  is  claimed  that  the  requirement 
of  section  8897,  Political  Code,  as  to  the  mail- 
ing of  a  copy  of  the  notice  of  the  sale  by  the 
state  to  the  party  to  whom  the  land  was  last 
assessed  next  before  the  sale  at  his  last 
known  post  office  address,  was  not  compiled 
with;  and  that  the  attempted  sale  by  the  state 
to  plaintiff  must  therefore  be  held  Ineffectual, 
in  accord  with  the  rule  declared  in  Smith  v. 
Furlong,  160  Cal.  522,  117  Pac.  527.  No 
copy  of  snch  notice  was  mailed  to  any  person; 
the  deed  of  the  state  reciting  substantially 
that  the  address  of  snch  party  being  un- 
known, a  copy  of  such  notice  was  not  mailed, 
and  the  deputy  tax  collector  having  charge 
of  such  matters  testifying  that  no  notice  of 
such  sale  was  at  any  time  sent  or  mailed  to 
the  owner  of  the  property,  or  to  the  person 
to  whom  the  same  was  last  assessed.  It  was 
shown  that  the  last  assessment  of  the  prop- 
erty was  that  for  the  year  1004,  and  that 
the  property  was  then  assessed  to  "Mary  B. 
Scott"  the  same  person  to  whom,  under  the 
name  "May  B.  Scott"  It  was  assessed  for 
the  year  1898.  Said  Mary  B.  Scott  who 
was  sometimes  called  "May  B.  Scott"  had 


at  all  times  since  before  the  year  1807  re- 
sided at  No.  687  Burlington  avenue  In  the 
city  of  Los  Angeles.  The  assessment  for  the 
year  1898  did  not  show  her  address  as  requir- 
ed, "if  known,"  by  subdivision  1  of  section 
3650,  Political  Code;  and  it  was  not  made  to 
appear  that  any  subsequent  assessment  show- 
ed any  address,  or  that  any  address  could  be 
ascertained  from  any  of  the  tax  records.  If 
no  address  is  given  on  any  assessment  ill 
the  absence  of  evidence  to  the  contrary.  It 
must  be  assumed,  in  accord  with  the  pre- 
sumption of  law,  that  official  duty  has  been 
regularly  performed  (subdivision  15,  |  1063, 
Code  Civ.  Proc.),  that  the  address  of  the  per- 
son assessed  was  not  known  to  the  assesa- 
ing  officer.  The  mere  fact  that  such  person 
had  in  fact  resided  at  a  certain  place  In  the 
city  of  Los  Angeles  for  a  number  of  years 
would  not  be  sufficient  to  overcome  the  force 
of  this  presumption.  By  section  3898,  Polit- 
ical Code,  the  recitals  in  the  deed  from  the 
state  to  the  purchaser  are  made  "prima  facie 
evidence  of  all  facts  recited  therein,"  and 
there  is  absolutely  nothing  In  the  evidence 
given  on  the  trial  to  overcome  the  effect  of 
the  recital  In  such  deed,  which  was  substan- 
tially and  practically  that  there  was  no  "last 
known  post  office  address."  As  was  substan- 
tially said  by  the  District  Court  of  Appeal, 
the  law  does  not  contemplate  the  perform- 
ance of  impossibilities,  and,  where  there  is 
no  known  post  office  address,  such  fact  la 
sufficient  excuse  for  the  failure  to  mall  a 
notice;  and  the  deed  from  the  state  will  not 
be  invalidated  by  reason  of  such  failure. 

It  is  not  essential  to  a  decision  on  this 
appeal  to  determine  whether  evidence  aliunde 
the  tax  records  is  competent  for  the  purpose 
of  showtDg  that  there  was  in  fact  a  post 
office  address  known  to  the  tax  collector,  or 
which,  with  the  exercise  of  reasonable  dili- 
gence, would  have  been  known  to  him;  and, 
as  that  question  has  not  been  fully  argued, 
we  deem  it  advisable  not  to  consider  it  at 
this  time. 

Referring,  again,  to  the  first  point  dis- 
cussed in  this  opinion,  if,  on  a  new  trial,  it  is 
shown  by  the  evidence  that  the  amount  for 
which  the  property  was  in  fact  sold  to  the 
state,  viz.,  the  amount  of  tax,  penalties,  costs, 
and  charges  then  due,  was  leas  than  the 
amount  stated  in  the  deed  to  the  state  as 
the  consideration  for  said  sale  to  the  state, 
the  question  will  then  be  presented  of  the 
effect  of  a  failure  to  recite  correctly  In  tbe 
deed  a  matter  expressly  required  to  l>e  re- 
cited therein  by  the  law  then  in  force. 

What  we  have  said  disposes  of  all  the 
points  made  by  defendant  in  support  of  the 
judgment 

The  Judgment  and  order  denying  a  new 
trial  are  reversed. 

We  concur:  SLOSS.  J.;  SHAW,  J.;  HEJ«- 
SHAW,  J.;   MELVIN,  J. 
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KASMDSSBN  T.  SEVIER  VALLEY  CANAL 

CO. 

(Supreme  Court  of  Utah.     Feb.  2,  1012.) 

1.  Pleading   (|  216*)— Sufficienct  on  De- 

IfUBSEB. 

The  test  of  the  snfficiencjr  of  a  complaint 
•■  demnrrer  is  not  whether  it  ia  so  deficient  as 
not  to  sustain  a  judgment  for  plaintiff  upon 
proof  of  its  allegations. 

[B!d.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  i|  535-539;  Dec  Dig.  I  218.*) 

2.  Pleading  (§  8*) — Conclusion  of  Law. 

Allegations  of  the  complaint  in  an  action 
for  damages  for  wrongfully  transferring  corpo- 
rat  stock  on  the  company's  books,  that  the 
transfer  was  "wrongful  and  without  lawful  au- 
thority," were  insufficient  on  demurrer  as  mere 
conclusions.' 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {{  12-28%;   Dec.  Dig.  {  8.*] 

8.  Corporations  (|  129*)— Stock— Transfer 

—Entry  on  Books— Necessity. 

Corporate  by-laws  providing  that  no  trans- 
fer of  stock  shall  be  valid  except  between  the 
parties,  until  entered  on  the  corporate  books, 
are  for  the  benefit  of  the  corporation,  and,  be- 
tween the  owner  and  his  transferror,  will  not 
invalidate  a  transfer  by  oral  order  or  otherwise 
of  the  owner's  right  to  stock  without  entering 
it  on  the  corporate  books;  no  stock  having  been 
actually  issued  to  the  stockholders. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  {|  479,  480,  482,  492;  Dec. 
Dig.  i  129.*] 

4.  Corporations  (|  129*)- Stock— Teansfkb 

— Entry  on  Books— Necessity. 

A  stockholder  may  transfer  his  equitable 
title  to  shares  by  delivery  of  the  certificate 
without  complying  with  the  by-laws  for  trans- 
ferring shares,  though  the  certificate  provides 
that  the  shares  are  transferable  only  on  the 
surrender  of  the  certificate. 

(Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  U  479,  480,  482,  492;  Dec. 
Dig.  {  129.*) 

6.  Sales  (i  197*)— Effect  of  Death  of  Pas- 
ties. 

If  a  transfer  of  personal  property  is  com- 
plete as  between  the  parties  before  the  death 
of  the  transferror,  his  death  will  not  affect  the 
rights  of  the  transferee,  though  third  persons 
Interested  may  not  be  bound  without  a  record 
of  the  transfer. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  U  512,  513;  Dec.  Dig.  {  197.*] 

&  Corporations  (S  1.34*) —  Stock  — Wrong- 
ful Transkeb — Remeuy  of  Stockuoldeb. 
A  corporation  which,  without  authority  or 
willfully  transfers  stock  on  its  books,  is  liable 
in  an  action  for  its  conversion  by  the  stockhold- 
er, and,  if  the  stock  has  not  passed  to  an  inno- 
cent purchaser  for  value,  the  stockholder  may 
either  recover  the  value  of  the  stock  or  be  re- 
instated as  a  stockholder  in  an  action  against 
both  the  corporation  and  the  transferee. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §§  521-525,  527,  528;  Dec. 
Dig.  S  134.*] 

7.  Corporations  (§  1.34*)  —  Stock  — Wrong- 
ful Tba.nsfer  —  Actions  fob  Damages- 
Parties. 

Where  a  corporation,  sued  for  damages 
for  wrongfully  transferring  stock,  alleged  that 
a  third  person  was  the  real  owner,  by  the  au- 
thorized substitution  of  his  name  as  stockhold- 


<  Chesney  v.  Chesney,  33  Utah,  503,  94  Pac.  9S9 ; 
HemdoQ  v.  Salt  La'KC  City,  34  Utah.  65,  95  Pac.  646, 
131   Am.  St.  Rep.  827. 


er,  as  well  as  by  limitations  and  estoppel,  such 
third  person  should  have  been  made  a  party  de- 
fendant before  further  action  was  taken  in  the 
suit  so  as  to  protect  the  rights  of  all  parties  in 
one  action. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  {{  521-525,  527,  628;  Dec. 
Dig.  f  134.*] 

8.  Trial  (|  395*)— Findings- Conclusions. 

A  finding  that  an  action  by  an  administra- 
tor was  not  barred  by  the  statute  of  limitations 
was  in  the  nature  of  a  conclusion;  the  proper 
finding  being  to  find  when  the  cause  of  action 
accrued,  when  the  action  was  commenced,  and 
if  the  owner  of  the  cause  of  action  died  before 
its  commencement,  when  the  legal  representa- 
tive was  appointed. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  n  927-934,  939;    Dec.  Dig.  f  395.*] 

9.  Executors  and  Administbatobs  (§  437*)— 
Actions— Limitations. 

Under  Comp.  Laws  1907,  !  2890,  providing 
that  if  one  entitled  to  sue  died  before  the  ex- 
piration of  the  time  limited  for  the  commence- 
ment of  the  action,  an  action  may  be  commenc- 
ed by  his  representatives  after  the  expiration 
of  that  time  and  within  a  year  from  his  death, 
a  right  of  action  existing  in  decedent  at  his 
death  must  be  brought  within  a  year  from  his 
death  by  his  administrator. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  Si  1729-1764; 
Dec.  Dig.  i  437.*] 

10.  Witnesses  (§  140*)— Competency— "Per- 
son Interested." 

Where  a  corporation  was  sued  by  an  ad- 
ministrator for  damages  for  wrongfully  trans- 
ferring stock  belonging  to  intestate,  the  secre- 
tary was  not  disqualified  from  testifying  as  to 
the  transfer  as  a  "person  interested  in  the 
event,"  within  Comp.  Laws  1907,  §  3413,  pro- 
viding that  any  person  directly  interested  in 
the  event  of  an  action  shall  not  be  a  witness 
when  the  adverse  party  sues  or  defends  as  ad- 
ministrator as  to  any  transaction  equally  within 
the  knowledge  of  witness  and  decedent. 

[pjd.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  598-618;   Dec.  Dig.  S  140.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3692-3709;  vol.  8,  p.  7691.] 

11.  Witnesses  (|  268*)— Cross-Examination. 

A  witness,  in  an  action  for  damages  for 
the  wrongful  transfer  of  corporate  stock,  who 
was  shown  on  direct  examination  to  have  made 
the  entry  of  transfer  at  a  certain  time,  was 
properly  asked  on  cross-examination  as  to  the 
circumstances  under  which  the  entry  was  made 
and  the  authority  under  which  witness  acted. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  931-948;   Dec.  Dig.  §  268.*] 

12.  Witnesses  (8  140*) —Competency  — Ac- 
tions BY  Administrator— "Pebson  Inter- 
ested." 

Where  a  corporation  was  sued  by  an  ad- 
ministrator for  damages  for  wrongfully  trans- 
ferring stock,  a  third  person,  claimed  by  the 
corporation  to  be  the  owner  of  the  stock  by 
transfer  from  intestate  and  by  estoppel,  was 
precluded,  though  not  a  party  to  the  suit,  from 
testifying  as  to  how  bis  claim  to  ownership 
arose,  under  Comp.  Laws  1907,  9  3413,  provid- 
ing that  any  person  directly  interested  in  the 
event  of  the  action  shall  not  be  a  witness  when 
the  adverse  party  sues  as  administrator  as  to 
any  transaction  with  decedent  or  matter  of  fact 
which  was  equally  within  the  knowledge  of 
witness  and  decedent;  the  facts  as  to  witness' 
claim  being  equally  within  decedent's  knowl- 
edge. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  598-618;   Dec.  Dig.  |  140.*] 
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18.  Corporations  (|  134*)— Stock  —  Wrono- 
IXTL  Transfer— Actions— Burden  of  Proof. 
The  burden  of  sbowinK  that  defendant  cor- 
poration wrongfully  and  without  authority 
transferred  corporate  stock  is  upon  plaintiff  in 
an  action  for  damages  for  such  wrongful  trans- 
fer. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  {{  521-525,  527,  528;  Dec. 
Dig.  {  134.*] 

Appeal  from  District  Coart,  Sevier  County; 
A.  H.  Christensen,  Judge. 

Action  by  A.  P.  Rasmussen,  as  administra- 
tor of  Bans  C.  H.  Ramlose,  deceased,  against 
the  Sevier  Valley  Canal  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded  for  pew  trial  and 
further  proceedings  as  directed. 

E.  E.  Hoffmann,  for  appellant  Jno.  O. 
Jorgensen,  for  respondent 


FRICK,  C.  J.  This  was  an  action  brought 
by  a  stockholder  of  the  appellant  corporation 
to  recover  damages  for  the  alleged  unauthor- 
ized transfer  of  stock. 

In  view  of  what  follows  It  Is  necessary  to 
set  forth  the  substance  of  the  pleadings.  The 
action  was  commenced  on  the  23d  day  of 
June,  1909.  The  respondent  in  his  complaint 
alleged  that  one  Hans  C.  H.  Ramlose  died 
Intestate  on  or  about  the  12th  day  of  June, 
1898,  and  that  A.  P.  Rasmussen,  the  respond- 
ent Is  the  duly  appointed,  qualified,  and  act- 
ing administrator  of  said  decedent's  estate; 
that  the  appellant  Is  a  corporation;  that  at 
the  time  of  the  death  of  said  Ramlose  he 
was  the  owner  of  10Z97  shares  of  the  capi- 
tal stock  of  said  corporation  as  shown  by  Its 
books;  that  no  certificates  of  stock  had  been 
Issued,  but  the  books  of  said  corporation, 
nevertheless,  showed  the  number  of  shares 
each  stockholder  was  entitled  to.  The  com- 
plaint then  proceeds  as  follows:  "That  after 
the  death  of  the  said  Hans  C.  H.  Ramlose, 
as  above  stated,  the  said  corporation,  by  its 
officers,  agents,  and  employes,  wrongfully  and 
without  lawful  authority  from  the  said  Hans 
C.  H.  Ramlose,  his  legal  heirs  or  representa- 
tives, and  in  violation  of  its  trust  transfer- 
red said  stock  on  the  books  of  said  corpora- 
tion to  Holgar  W.  Ramlose  by  erasing  the 
name  and  initials  'Hans  C.  H.'  and  putting 
in  place  thereof  'Holgar  W.,'  and  on  the  18th 
day  of  February,  1908,  wrongfully  issued  a 
certificate  thereto  to  H.  W.  Ramlose;  that 
the  value  of  said  stock  is  $1,544.55.  Where- 
fore plaintiff  prays  Judgment  that  the  said 
capital  stock  be  restored  to  the  estate  of 
said  Hans  C.  H.  Ramlose,  deceased,  or  for 
judgment  against  said  defendant  for  $1,544.55, 
the  value  thereof,  and  for  costs  of  suit" 

To  this  complaint  appellant  Interirased  a 
general  demurrer  which  was  overruled,  and 
it  then  filed  its  answer  in  which  it  admitted 
its  corporate  capacity;  that  said  Ramlose 
died;  that  respondent  was  the  duly  appoint- 


ed and  acting  administrator  of  said  estate; 
and  that  the  name  of  Holgar  W.  was  sub- 
stituted upon  its  books  for  the  name  of  Hans 
C.  H.  Ramlose;  and  denied  all  other  all^a- 
tions  contained  in  said  complaint  For  fur- 
ther answer,  and  as  an  affirmative  defense, 
it  pleaded  the  statute  of  limitations.  As  an- 
other affirmative  defense,  appellant  set  fortb 
the  following  facts:  "That  said  H.  W.  Ram- 
lose, whose  name  appears  in  the  complaint 
as  Holgar  W.  Ramlose,  has  for  15  years  next 
preceding  the  commencement  of  this  action, 
under  a  claim  of  right  so  to  do,  and  under  a 
claim  of  ownership  of  the  same,  paid  taxes 
and  assessments  levied  against  the  stock  in 
said  complaint  mentioned,  which  assessments 
amounted  to  more  than  the  par  value  of  the 
said  stock;  has  voted  the  same  at  all  stock- 
holders' meetings,  without  objection  from 
the  plaintiff,  the  said  Hans  C.  H.  Ramlose, 
during  his  lifetime,  or  his  heirs,  executors, 
or  administrators  after  his  death;  has  used 
the  water  distributed  to  said  stock  during  the 
said  period  without  objection  from  the  said 
Hans  C.  H.  Ramlose,  his  heirs,  executors,  or 
administrators.  That  the  said  acts  of  said 
H.  W.  Ramlose  were  known  to  the  defend- 
ant and  to  the  heirs,  executors,  administra- 
tors of  the  said  Hans  C.  H.  Ramlose  and  to 
the  said  Hans  C.  H.  Ramlose  during  his  life- 
time, and  were  open,  notorious,  exclusive, 
peaceable,  uninterrupted,  under  claim  of  right 
and  ownership  of  the  title  to  said  stock,  and 
were  adverse  to  any  person  or  persons  whom- 
soever. That  this  defendant  does  not  issue 
certificates  of  stock  unless  requested  so  to  do, 
and  the  said  H.  W.  Ramlose  was  permitted 
to  vote  said  stock,  use  said  water,  and  to  do 
the  acts  aforesaid,  by  reason  of  an  order 
given  by  the  said  Hans  O.  H.  Ramlose  dur- 
ing his  life  for  the  transfer  thereof  to  the 
said  Ramlose,  which  order  was  filed  with  the 
secretary  of  the  said  defendant — that  for  the 
above  reasons  the  said  Ramlose  is  the  owner, 
and  at  all  times  herein  mentioned  was  the 
owner,  of  said  stock." 

As  a  further  defense,  and  by  way  of  an 
estoppel,  appellant  further  alleged:  "That 
the  plaintiff  Is  estopped  from  claiming  said 
stock  for  the  reason  that  the  aforesaid  H. 
W.  Ramlose  has  for  15  years  prior  to  the 
commencement  of  this  action  under  claim  of 
ownership  of  the  said  stock  paid  the  assess- 
ments levied  against  the  same,  amounting  to 
more  than  the  par  value  of  the  stock,  voted 
the  same  at  the  stockholders'  meetings  dur- 
ing all  of  the  said  time  without  objection 
from  the  said  Hans  C.  H.  Ramlose,  his  heirs 
or  administrators,  used  the  water  represent- 
ed thereby,  exercised  control  over  the  same 
as  the  owner  naturally  would;  that  all  of 
the  said  acts  were  done  with  the  knowledge 
of  both  the  defendant  and  the  said  Hans  C. 
H.  Ramlose,  his  administrators  and  heirs. 
That  the  said  stock  for  the  first  12  years  of 
the  said  use  and  i>osses8lon  thereof  by  the 
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said  Ramlose  was  of  little  or  no  value;  that 
the  money  used  In  the  said  assessments  has 
made  the  stock  more  valuable  during  the 
last  three  years;  that  the  plaintiff  knew,  and 
the  said  Hans  C.  H.  Ramlose,  his  heirs  and 
administrators,  knew  of  the  said  assessments, 
but  nevertheless  did  not  pay  nor  ofTer  to 
pay  the  same,  did  not  protest  against  the 
nse  of  the  said  water  represented  by  said 
stock  by  the  said  H.  W.  Ramlose,  but  during 
all  of  that  time  knowingly  permitted  the  de- 
fendant to  treat  the  said  Ramlose  as  the 
owner  thereof;  and  by  the  exercise  of  reason- 
able diligence  could  have  known  that  the 
said  defendant  believed  and  treated  said 
Ramlose  as  the  owner." 

Appellant  further  averred  that  it  was  not 
organized  for  profit,  and  derived  none;  that 
its  only  duty  to  its  stockholders  was  to  main- 
tain the  water  system  in  good  condition  by 
making  the  necessary  repairs  and  to  defray 
the  expenses  thereof  out  of  the  assessments 
levied  against  the  stock  of  its  stockholders, 
and  to  distribute  to  them  their  pro  rata  share 
of  water  that  is  represented  by  their  stock. 
To  the  last  two  defenses  respondent  inter- 
posed a  general  demurrer  which  was  sus- 
tained by  the  court,  and  hence  appellant  was 
not  permitted  to  prove  any  of  the  facts  that 
were  averred  in  said  defenses  or  either  of 
them.  Appellant  now  assigns  as  error  the 
overruling  of  its  demurrer  to  the  complaint 
and  also  the  rulings  of  the  court  In  sustain- 
ing respondent's  demurrer  to  the  two  de- 
fenses aforesaid. 

[1,2]  If  there  had  been  no  objection  to  re- 
spondent's  complaint   until   after  Judgment, 
we  wonld  not  be  Inclined  to  hold  the  com- 
plaint 80  deficient  In  substance  as  not  to  sus- 
tain a  judgment  In  favor  of  respondent  after 
evidence  had  been  produced   In  support  of 
the  allegations.     But  such  is  not  the  test 
•where  a  general  demurrer  Is  timely  Inter- 
IK>8ed,  as  was  the  case  here.    We  think  that 
the  mere  general  statements  in  the  complaint 
ttiat  the  alleged  transfer  of  the  stock  in  ques- 
tion was  made  "wrongfully  and  without  law- 
fnl  authority"  were  insufficient  to  withstand 
a  general  demurrer.    Those  allegations  were 
in  the  nature  of  conclusions   merely,   and 
xrhlle,  after  judgment,  as  we  have  said,  they 
might  be  held  sufficient  to  sustain  a  judg- 
ment, they  are  not  sufficient  as  a  statement 
of  facts  when  timely  assailed  by  a  general 
demurrer.    That  such  averments  are  in  the 
nature  of  legal  conclusions  merely  is  abun- 
dantly established  by  the  authorities.    And, 
unless  they  are  supported  by  averments  of 
fact,  that  they  are  generally  held  to  be  In- 
suflScient  to  withstand  a  demurrer  is  likewise 
•^vell    established.     The   general   rule   in   12 
Kncj-.  PI.  &  Pr.  1033,  is  stated  thus:    "Aver- 
xuents  that  certain  transactions  were  'unlaw- 
ful,' 'illegal,'  or  'wrongful,'  have  been  held  to 
l>e  mere  conclusions  of  law  unle-ss  from  the 
facts  stated  the  unlawfulness,  illegality,  etc., 
appear." 


The  averment  In  respondent's  complaint 
that  the  transfer  was  made  "without  lawful 
authority"  is,  under  the  circumstances,  a 
mere  conclusion  of  the  pleader  and  is  not  a 
statement  of  a  fact.  For  further  illustra- 
tions see  Chesney  v.  Chesney,  33  Utah,  503, 
94  Pac.  989,  and  Herndon  v.  Salt  Lake  City, 
34  Utah,  65,  95  Pac.  OW,  131  Am.  St.  Rep. 
827.  Nor  did  appellant  waive  the  demurrer 
by  answering  to  the  merits.  Conip.  Laws 
1907,  {  2965.  We  are  clearly  of  the  opinion 
that,  inasmuch  as  appellant  was  charged 
with  having  violated  a  legal  duty,  it  had  the 
right  to  require  respondent  to  state  the  facts 
which  he  claimed  constituted  such  a  viola- 
tion, and  not  merely  his  conclusions.  The 
court  therefore  erred  In  overruling  appel- 
lant's general  demurrer. 

[3]  We  think  the  court  likewise  erred  in 
sustaining  respondent's  demurrer  to  the  facts 
pleaded  by  appellant  in  its  affirmative  de- 
fenses. The  trial  court,  it  seems,  followed 
respondent's  counsel's  contention  that  in  view 
that  appellant  had  at  some  time  adopted  a 
by-law  (when,  does  not  appear)  In  which  it 
is  provided  that  the  shares  of  stock  of  its 
stockholders  may  be  transferred  by  the  own- 
er thereof,  or  by  his  legally  constituted  at- 
torney or  representative,  and  that  no  trans- 
fer should  be  valid,  except  between  the  par- 
ties, until  the  transfer  Is  entered  on  the 
books  of  the  corporation,  such  by-law  was 
controlling.  This  by-law  was  for  the  benefit 
of  the  corporation,  however,  and  was  not  in- 
tended to  restrict  the  rights  of  the  owners  of 
stock  to  deal  with  it  as  with  other  personal 
property.  Comp.  Laws  1907,  {  330,  declares 
the  capital  stock  of  corporations  to  be  per- 
sonal property,  and  further  declares  what 
shall  be  necessary  to  transfer  the  same  as 
against  the  creditors  of  the  transferror  and 
the  corporation,  but  leaves  the  question  of 
what  shall  be  sufficient  as  between  the  par- 
ties untouched. 

[4]  The  law  which,  in  the  absence  of  a 
statute,  controls  the  right  of  transfer  as  be- 
tween the  parties  is  well  stated  in  10  Cyc. 
598,  in  the  following  words:  "A  shareholder 
may  clothe  another  with  a  complete  equi- 
table title  to  his  shares  by  a  delivery  to  him 
of  the  share  certificate,  without  a  compliance 
with  the  forms  required  by  the  corporation 
for  a  transfer  of  the  shares,  and  this  al- 
though the  securities  recite  that  the  shares 
are  'transferable  only  by  his  or  her  attorney 
on  the  surrender  of  this  certificate.' " 

The  foregoing  applies  where  the  ordinary 
stock  certificates  are  Issued  and  delivered 
by  the  corporation  to  the  stockholder,  tl-om 
respondent's  complaint  It,  however,  appears 
that  no  stock  certificates  were  issued  by 
appellant  to  the  decea.sed,  and  hence  the  rule 
stated  by  the  author  in  2  Oook  on  Corpora- 
tions (6th  Ed.)  §374,  prevails.  That  author. 
In  that  section,  after  stating  the  usual  steps 
in  perfecting  a  transfer  of  stock  to  be  by 
assignment  and  delivery  of  the  stock  certlfl- 
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cates  by  the  owner  and  the  entry  of  the 
transfer  on  the  books  of  the  corporation  by 
surrendering  the  old  and  receiving  a  new 
certificate,  says:  "Either  and  even  both  of 
these  two  steps  in  the  complete  transfer  of 
stock  may  be  omitted;  and  yet,  where  the 
facts  estop  the  various  parties  from  denying 
that  a  transfer  has  been  made,  It  will  be 
held  to  be  complete.  Thus  It  has  been  held 
that  an  owner  of  stocb  may  transfer  his 
stock  to  another  by  a  delivery  of  the  certifi- 
cate without  any  assignment  This  happens 
when  a  registry  of  transfer  is  made  without 
any  surrender  of  the  old  certificate.  •  *  * 
Such  cases  also  arise  where  the  corporation 
has  never  Issued  certificates  of  stock.  The 
stockholder  may  then  transfer  his  stock 
without  assigning  a  certificate." 

Irrigation  corporations  frequently  issue  no 
certificates,  and,  where  tliat  Is  the  case,  of 
course  the  usual  methods  of  transfer  are 
not  applicable.  Richardson  r.  Lougmont  S. 
Ditch  Co.,  19  Colo.  App.  484,  76  Pac.  546, 
afTords  an  illustration  where  a  transfer  is 
held  binding  although  stock  certificates  were 
never  Issued  to  the  owner  nor  assigned  by 
him,  except  by  an  asslg^nment  independent 
of  any  certificate. 

In  appellant's  answer  it  was,  in  effect, 
averred  that  the  decedent  had,  prior  to  his 
death,  given  an  order  to  transfer  the  stock 
in  question  to  H.  W.  Ramlose,  and  that  ap- 
pellant had  acted  upon  such  order.  This 
the  court  held  immaterial,  and  respondent's 
counsel  now  Justifies  the  court's  ruling  be- 
cause, as  he  contends,  the  order,  or  what- 
ever it  may  l>e  called,  even  if  it  be  conceded 
that  one  was  given,  was  revoked  by  the 
death  of  the  decedent.  No  doubt  if  the 
decedent  Iiad  given  a  mere  naked  power  of 
attorney,  or,  if  the  order  was  no  more  than 
to  constitute  B.  W.  Ramlose  the  decedent's 
agent,  both  the  power  and  the  agency  would 
have  been  revoked  by  the  death  of  the 
decedent. 

[t]  Where  a  party  has  transferred  prop- 
erty, however,  although  the  transfer  may 
not  be  complete  and  binding  on  Interested 
third  parties  until  a  record  is  made,  yet, 
where  the  transfer  is  complete  as  between 
the  parties,  the  death  of  one  has  no  effect 
upon  the  property  rights  of  the  other  which 
are  based  upon  such  transfer.  The  appel- 
lant, having  pleaded  facts  which,  if  true, 
would  constitute  a  good  transfer  from  the 
decedent  to  H.  W.  Ramlose,  should  have 
been  permitted  to  prove  them  if  he  could, 
and,  whether  it  succeeded  or  failed,  the 
court,  tn  either  event,  should  have  found  the 
facts  in  accordance  with  the  proof. 

[6]  Appellant  also  pleaded  facts  which, 
under  the  peculiar  circumstances  of  this 
case,  might  work  an  estoppel.  It  is  true 
that  ordinarily  where  a  corporation,  ei- 
ther by  a  willful  disregard  of  a  stockhold- 
er's rights,  or  without  authority  from  him, 
transfers  his  shares  of  stock  to  another,  the 


corporation  Is  liable  In  as  action  of  trover 
for  a  conversion  of  the  stock,  and  In  the 
latter  case  good  faith  on  its  part  is  no  de- 
fense (3  Clark  &  Mar.  Pvt  Corps,  p.  1820). 
In  case  the  stock  has  not  passed  Into  the 
hands  of  an  innocent  purchaser  or  pledgee 
for  value,  the  stockholder  may  make  both 
the  corporation  and  the  transferee  parties 
to  such  action  and  may  recover  either  the 
value  of  the  stock  or  be  reinstated  In  his 
rights  as  a  stockholder,  or  he  may  sue 
either  one  and  recover  only  the  value  of  the 
stock.  3  Clark  &  Mar.  Pvt  Corps.  {599. 
In  nearly  all  of  the  cases  against  corpo- 
ratlona  for  wrongful  or  unauthorized  trans- 
fer of  stock,  there  is  usually  no  serious  dis- 
pute with  regard  to  the  ownership  thereof^ 
and  at  least  the  legal  title  is  usually  con^ 
ceded  to  be  in  the  stockholder  bringing  the 
action.  In  the  case  at  bar  appellant  in  its 
answer,  however,  disputed  both  the  title  of 
respondent  and  its  want  of  authority  to 
make  the  transfer  on  its  boolis  in  the  manner 
it  was  made.  Moreover,  the  appellant  set 
up  the  defense  of  the  statute  of  limitations, 
end  in  that  way  disputed  respondent's  right 
to  recover.  In  pleading  all  of  the  foregoing 
facts,  appellant  took  the  position  that  H.  W. 
Ramlose,  and  not  the  estate  of  the  decedent, 
was  the  real  owner  of  the  stock  In  question. 
The  case,  therefore,  to  say  the  least,  presents 
unusual  features  which,  in  arriving  at  a  final 
result,  cannot  be  Ignored. 

[7]  We  think  that  when  appellant's  answer 
was  filed  in  which  it  averred  that  H.  W. 
Ramlose  was  the  real  owner  of  the  stock, 
together  with  the  facts  concerning  his  own- 
ership, the  court  should  have  refused  to  pro- 
ceed with  the  case  further  until  Ramlose 
was  made  a  party  to  the  action,  so  as  to 
enable  the  court  to  adjudicate  the  whol^ 
matter  In  one  action  and  protect  the  inter- 
ests of  all  concerned.  As  the  matter  now 
stands,  the  corporation  is  compelled  to  pay 
the  full  value  of  the  stock,  when  In  truth 
and  in  fact  the  stock  may  rightfully  belong 
to  H.  W.  Ramlose  If,  after  hearing  aU  of 
the  evidence,  the  court  should  find  that  ap- 
pellant transferred  the  stock  to  H.  W.  Ram- 
lose without  right  or  authorit7,  and  that 
such  transfer  was  made  at  the  request  of 
said  Ramlose,  the  court  could  then  decree 
that  the  certificate  Issued  to  H.  W.  Ramlose 
be  canceled  and  that  the  estate  be  reinstated 
on  the  books  of  the  corporation  as  a  stock- 
holder with  all  of  its  rights  as  such  Intact 
In  case  the  court  could  not  reinstate  tlie 
estate  as  a  stockholder,  it  could  thai  enter 
judgment  for  damages  against  the  coriwra- 
tion  or  against  it  and  also  against  H.  W. 
Ramlose,  and  could,  in  entering  the  Jadg- 
ment,  protect  the  rights  of  the  corporation 
as  against  him.  It  is,  however,  not  practi- 
cable, even  though  It  were  possible,  for  oa 
to  say  in  advance  of  a  hearing  what  the 
findings  and  judgment  should  be.  All  we 
can  say  Is  that  the  court  should  insist  on 
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baring  all  of  the  Interested  parties  before 
it  and  then  bear  all  of  the  competent  and 
relevant  evidence  relating  to  the  issues  pre- 
sented and,  after  doing  so,  make  findings  of 
fact  and  conclusions  of  law  and  enter  a 
judgment  In  accordance  therewith,  and.  If 
possible,  protect  the  rights  and  Interests  of 
all  concerned. 

Apiiellant  also  complains  that  the  court 
erred  In  finding  with  respect  to  Its  defense 
that  the  action  was  not  barred  by  the  stat- 
ute of  llnjltatlons.  Respondent  does  not  dis- 
pute or  question  appellant's  right  to  Inter- 
pose such  a  defense.  If  It  should  be  conced- 
ed, therefore,  that  the  facts  that  may  be 
established  under  the  two  other  affirmative 
defenses  are  Insufficient  to  excuse  appel- 
lant's acts  In  transferring  the  stock,  yet. 
under  Comp.  Ijiws  1007,  subdivision  8  of 
section  2877,  the  evidence  may  still  be  suf- 
ficient to  authorize  a  finding  and  conclusion 
that  the  action  was  barred.  It  is  true  that 
the  court  found  that  the  action  "is  not  bar- 
red by  the  provisions  of  section  2877." 

[|]  After  the  court  had  excluded  all  of 
the  facts  pleaded,  however,  no  other  finding 
was  permissible  under  the  circumstances. 
Besides,  the  foregoing  finding  is  not  a  find- 
ing of  fact,  but  is  in  the  nature  of  a  con- 
clusion merely. 

[•]  Under  section  2800,  the  court  should 
find  the  facts  in  accordance  with  the  evi- 
dence. That  section,  so  far  as  material 
here,  provides:  "If  a  person  entitled  to 
bring  an  action  die  before  the  expiration  of 
the  time  limited  for  the  commencement 
thereof,  and  the  cause  of  action  survive,  an 
action  may  be  commenced  by  his  representa- 
tives after  the  expiration  of  that  time,  and 
within  one  year  from  his  death."  If  a  right 
of  action  therefor  existed  In  the  decedent 
at  the  time  of  his  death,  the  bringing  of  th6 
action  could  not,  for  that  reason,  have  been 
Indefinitely  postponed,  but  should  have  been 
conmenced  within  the  time  fixed  by  the 
statute.  If,  upon  the  other  hand,  the  right 
to  sue  accrues  to  the  estate,  then,  again,  the 
time  within  which  to  commence  an  action 
does  not  run  indefinitely.  If  the  plea  that 
the  action  Is  barred  Is  interposed,  the  court 
should  find  the  facts  with  regard  to  when 
the  oiuse  of  action  accrued,  the  time  when 
a  legal  representative  was  appointed,  and 
the  time  when  the  action  was  in  fact  com- 
menced, and  upon  these  facts  make  conclu- 
sions of  law  in  accordance  therewith,  in 
pursuing  such  a  course  either  party  may,  by 
an  appeal  to  this  court,  have  reviewed  the 
conclusions  of  law  with  regard  to  whether 
the  action  is  barred  or  not,  and  under  cer- 
tain circumstances,  and  in  a  proper  action, 
may  even  have  this  court  pass  upon  the  facts. 
Under  the  court's  proceeding  In  this  case, 
however,  all  that  can  be  urged  is  that  the 
court.  In  legal  effect,  mnde  no  findings  upon 
the  question  of  the  statute  of  limitations  at 
all.  We  think  the  court  should  have  made 
fiudlngs  OS  Indicated  above. 


[10]  Appellant  further  complains  that  the. 
court  erred  in  sustaining  respondent's  ob- 
jections to  a  certain  question  propounded  by: 
appellant's  counsel  to  one  of  respondent's- 
witnesses  on  cross-examination.  The  wit-i 
ness  In  question,  at  the  time  the  stock  in' 
question  was  transferred  on  the  books  of' 
appellant,  was  its  secretary  and  made  the 
transfer.  Respondent  called  him  to  prove: 
that  he  made  the  transfer,  and  the  questions 
propounded  to  him  by  respondent's  counsel 
were  ostensibly  for  the  purpose  of  showing 
that  the  transfer  was  made  without  author- 
ity from  the  decedent.  Appellant's  counsel, 
ou  cross-examination,  In  referring  to  the  en- 
try on  the  books  showing  the  substitution  of 
the  name  H.  W.  Ramlose  for  that  of  the  de- 
cedent, propounded  the  following  question: 
"You  may  state  how  you  came  to  make  the 
entry?"  To  this  question  respondent's  coun- 
sel objected  upon  the  ground  that  it  was 
"Immaterial,  irrelevant,  and  incompetent," 
and  that  "be  is  precluded  from  testifying 
under  the  provisions  of  section  3413,"  Comp. 
Laws  1007.  Counsel  also  objected  that  the 
question  was  not  proper  cross-examination. 
The  court  apparently  sustained  the  objec- 
tion on  the  ground  that  the  witness  was  pre-: 
eluded  from  testifying  because  of  interest 
under  the  section  aforesaid.  In  this  ruling 
the  court  erred.  Although  the  witness,  at 
the  time  the  transfer  was  made,  was  the  act-' 
Ing  secretary  of  the  appellant  corporation, 
yet  be  did  not,  for  that  reason,  come  with- 
in the  provisions  of  said  section  as  being  a 
"person  directly  Interested  In  the  event"  of 
the  action.  Not  being  so  interested,  be  was 
competent  to  testify  to  any  fact  or  facts 
within  bis  knowledge  respecting  the  making 
of  the  transfer  or  the  authority,  express  or' 
implied,  under  which  it  was  made. 

[11]  Counsel  for  respondent,  however, 
seeks  to  sustain  the  ruling  of  the  court  upon 
the  ground  that  the  question  was  not  proper' 
cross-examination.  In  this  contention,  we 
think  counsel  Is  in  error.  It  had  been  shown 
that  the  witness  made  the  entry  in  the  book 
and  when  he  made  it  'We  think,  in  view  of 
this,  respondent  had  opened  up  the  subject' 
so  as  to  permit  appellant's  counsel  to  In- 
quire concerning  the  circumstances  under 
which  the  entry  was  made  and  by  virtue  of 
what  authority.  If  any,  the  witness  acted. 
At  least  a  part  of  the  inquiry  which  was- 
directed  to  the  witness  by  resixindent's  coun- 
sel had  some  relation  to  the  authority  under 
which  he  made  the  entry.  If  such  was  not 
the  purpose  of  the  Inquiry,  it  had  none. 

[12]  Appellant  further  contends  that  the 
court  erred  In  refusing  to  allow  H.  W.  Ram- 
lose to  testify  with  regard  to  how  his  claim 
of  ownership  of  the  stock  In  question  arose. 
Tlie  evidence  was  excluded  upon  the  ground'^ 
that  the  witness  was  Interested  within  the 
purview  of  section  3413  aforesaid.  We' 
think  the  ruling  was  correct.  The  mere 
fact  that  Ramlose  was  not  a  party  to  the 
action  Is,  under  the  circumstances,  mo  rea- 
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son  wiiy^e  was  hot  Interested  In  the  event 
thereof.  Under  the  statute,  Ramlose  would 
be  Incompetent  to  testify  to  any  fact  which 
was  equally  within  his  knowledge  and  tliat 
of  the  decedent,  unless  he  were  called  on 
behalf  of  the  administrator.  All  of  the  facts 
concerning  which  Ramlose  sought  to  testify 
were  equally  within  the  knowledge  of  him- 
self and  that  of  the  decedent.  His  testi- 
mony was  therefore  properly  excluded. 

Appellant  also  insists  that  the  court  erred 
in  overruling  its  motion  for  a  nonsuit.  If 
the  law  governing  the  transactions  in  ques- 
tion were  as  the  court  apparently  assumed  It 
to  be,  namely,  that  all  that  respondent  was 
required  to  prove  was  that  the  name  of  the 
decedent  at  the  time  of  his  death  appeared 
upon  appellant's  books  as  a  stockholder; 
that  it  had  never  obtained  from  him  a  for- 
mal assignment  and  power  of  attorney  au- 
thorizing the  transfer  of  the  stock  in  ques- 
tion on  its  books,  and  the  value  of  the  stock 
— ^then  it  might  well  be  that  the  motion  was 
properly  overruled.  The  respondent,  in  hia 
complaint,  however,  as  we  have  seen,  al- 
leged that  no  certificate  of  stock  was  ever 
issued  to  the  decedent  This  being  so,  tlte 
stock  could  not  have  been  transferred  in  tbe 
usual  way,  but  was  subject  to  transfer  as 
pointed  out  by  the  authorities  we  have 
hereinbefore  referred  to.  If  the  court's  the- 
ory were  the  correct  one,  then,  in  case  no 
certificates  are  issued,  there  is  no  legal  and 
binding  transfer  possible.  Where  the  ordi- 
nary formalities  of  issuing  stock  are  dis- 
pensed with,  it  must  necessarily  follow  that 
the  ordinary  methods  of  transferring  the 
same  must  likewise  be  changed. 

[13]  The  burden  of  showing  that  appelant 
was  guilty  of  wrong,  or  acted  without  au- 
thority, in  transferring  the  stock,  was  upon 
respondent,  and  that  burden  was  not  met 
by  merely  showing  that  the  ordinary  meth- 
od of  making  transfers  of  stock  was  not 
pursued  after  having  alleged  that  the  usual 
method  of  issuing  stock  had  been  omitted. 
We  think  that,  under  the  circumstances,  the 
resitondent,  in  addition  to  showing  that 
neither  the  decedent  nor  his  legal  represen- 
tatives had  ever  executed  a  formal  assign- 
ment and  power  of  attorney  authorizing 
the  transfer  of  the  stock,  must  at  least  pro- 
duce some  evidence  from  which  a  court  or 
jury  could  logically  infer  that  tbe  appellant 
acted  without  either  an  express  or  clearly 
implied  authority  in  making  the  transfer. 
If  the  decedent  authorized  the  appellant  to 
make  the  transfer,  either  in  writing  or 
otherwise,  or  by  an  express  statement,  or 
otherwise  notified  appellant  or  induced  it  to 
believe  that  H.  W.  Ramlose  was  the  true 
owner  of  the  stock,  and  appellant,  in  good 
faith,  and  without  notice  to  the  contrary, 
acted  upon  the  representations  of  the  de- 
cedent, respondent  would  be  bound  thereby 
if    the    decedent    would    have    been    bound. 


Courts  cannot  always  follow  the  usual  and 
ordinary  rules  in  declaring  results  where 
the  litigants  have  not  pursued  the  usual  and 
ordinary  methods  in  transacting  the  busi- 
ness that  is  under  consideration.  Where 
the  transactions  are  unusual,  and  not  in  ac- 
cordance with  the  usual  methods,  the  courts, 
in  arriving  at  results,  must  be  governed  by 
the  fundamental  principles  of  either  law  or 
equity,  as  such  principles  may  apply  to  tbe 
nature  of  the  transaction  In  dispute.  We 
think  that,  under  the  peculiar  circumstances 
of  this  case,  the  motion  for  a  nonsuit  should 
have  been  granted. 

What  we  have  said  also  disposes  of  tbe 
assignment  tliat  the  evidence  Is  iusufflclent 
to  sustain  the  findings  as  well  as  tbe  other 
assignments  presented  by  appellant. 

The  Judgment  is  therefore  reversed  and 
the  cause  Is  remanded  to  the  district  court 
of  Sevier  county  with  directions  to  grant  a 
new  trial;  to  penult  respondent  to  tile  an 
amended  complaint  if  he  Is  so  advised,  and, 
in  case  be  fails  or  refuses  to  do  so,  to  di^ 
miss  the  action;  that,  in  case  he  files  an 
amended  complaint,  to  permit  the  appellant 
to  answer  the  same  by  setting  forth  the  de- 
fenses to  which  tbe  court  sustained  the  de- 
murrers herein  referred  to;  that.  In  case 
tbe  pleadings  are  amended  as  suggested,  to 
proceed  to  a  hearing,  make  findings  of  fact 
and  conclusions  of  law,  and  determine  the 
case  in  accordance  with  the  views  herein 
expressed.    Appellant  to  recover  costs. 

Mccarty  and  STRAUP,  JJ.,  concur. 


NELSON  V.  SCOTT  et  aL 
(Supreme  Court  of  Kansas.     Feb.  10,  1912.) 

(Syllabus  by  the  Court.) 

Mines  and  Minerals  ({  79*)— Oil  and  Gas 

Lease— FoRFBiTii  re, 

A  lessee  has  all  of  the  day  on  which  rents 
become  due  to  make  payment,  and  his  lease 
ig  not  forfeited  by  a  "30  days'  notice"  given 
on  the  afternoon  of  the  day  the  rents  become 
due. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  §  209;    Dec.  Dig.  |  79.*] 

Appeal  from  District  Court,  Wilson  County. 

Action  by  N.  P.  Nelson  against  H.  B.  Scott 
and  others.  From  a  Judgment  for  plaintiff, 
defendants  appeal.    Reversed  and  remanded. 

Farrelly  &  Evans,  for  appellants.  J.  1. 
Cooper  and  James  M.  Kennedy,  for  appellee. 

PER  CURIAM.  This  is  a  suit  to  cancel 
an  oil  and  gas  lease.  Plaintiff  had  judg- 
ment, and  defendants  api)eal. 

The  lease  provided  for  the  payment  of  a 
yearly  rental  of  |1  per  acre,  one  half  due 
June  1st,  and  the  other  half  December  1st. 
In  each  year,  and  further  provided  "that 
failure  to  pay  any  rental  or  royalties  wbeu 
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due  according  to  tbe  terms  of  said  lease, 
and  after  thirty  days'  notice  In  writing  by 
tbe  parties  of  tbe  first  part  to  said  second 
party  sball  forfeit  all  rights  within  this 
lease."  The  half-yearly  rental  of  $50  be- 
came due  December  1,  1909,  and  was  not 
paid.  On  tbe  same  day,  shortly  after  noon, 
the  plaintifT  gave  the  defendants  a  notice  in 
writing,  stating  that  the  rental  was  due  and 
should  have  been  paid  that  day,  and  notify- 
ing them  to  pay  tbe  same  at  once  or  have 
the  lease  canceled.  The  defendants  were 
not  then  in  default,  but  had  all  of  December 
1st  in  which  to  make  the  payment.  Tbe 
notice  of  default,  having  been  served  be- 
fore any  default  bad  occurred,  cannot  form 
the  basis  of  a  right  of  forfeiture.  A  simi- 
lar provision  for  forfeiture  was  before  the 
«-ourt  in  Young  v.  Scott,  119  Pac.  873,  and 
it  was  held  that  "two  things  were  necessary 
to  a  forfeiture,  a  default  In  the  payment  of 
rent  when  due,  and  the  giving  of  thirty 
days'  notice  in  writing  of  the  default  and 
the  purpose  to  forfeit." 

The  contention  that  the  bringing  of  the 
.><ult  should  be  regarded  as  a  notice  to  pay, 
and  tbe  failure  since  to  pay  entitles  plain- 
tiff to  a  decree  of  cancellation,  cannot  be 
sustained.  Tbe  right  to  a  forfeiture  Is  not 
jiredicated  upon  equitable  grounds,  but.  rests 
solely  upon  the  alleged  failure  to  comply 
strictly  with  the  conditions  and  terms  of 
the  lease. 

Reversed  and  remanded,  with  directions 
to  enter  Judgment  for  the  defendants. 


COLORADO  &  S.  RY.  CO.  r,  CITY  OP  FT. 

COLLINS. 
(Supreme  Conrt  of  Colorado.     Jan.  6,  1912.) 

1.  Constitutional  Law  ({  120*)  —  Oblioa- 
TiON— Contracts. 

Thongh,  where  rights,  privileges,  and  im- 
munities are  granted  to  and  accepted  by  an- 
other, and  money  expended  on  tbe  faith  of 
such  grant,  a  binding  contract  is  created,  which 
the  parties  must  observe,  the  governmental 
power  of  self- protection  and  the  power  to 
preserve  the  community  from  injury  cannot 
be  contracted  away. 

[Ed.   Note.— For  other   cases,   see   Constitu- 
tional Law,  Dec.  Dig.  {  120.*] 

2.  Railroads  (S  76*)— Right  to  Use  High- 
ways—Extent OF  Use. 

A  right,  given  to  a  railroad  company  to 
lay  down  and  use  tracks  in  or  along  a  street 
or  pnbh'c  highway,  is  subject  to  the  limitation 
that  the  use  of  the  street  by  the  general  pub- 
lic shall  not  be  unnecessarily  or  materially  in- 
jured. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  II  19.5-201:    Dec.  Dig.  |  76.*] 

3.  Raileoads  (I  75*)- Right  in  and  Usd  of 
Highway— Legislative  Gbant— "Common 
Road." 

The  authority  granted  to  a  railroad  by  the 
territorial  Legislature  of  Colorado,  by  act 
passed  February  9,  1805  (Priv.  Laws  18(15,  p. 
Ill),   to   construct  its   railroad   on  or   across 


"common  roads"  did  not  include  streets  of  the 
several  municipalities  through  which  tbe  road 
might  pass. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  il  183-191;    Dec.  Dig.  {  75.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  2,  p.  1334.] 

4.  Railboadb  (I  77*)— Rights  in  and  Use  of 
Highways— Interfehknce  with  Right. 

A  city  in  1877,  by  ordinance,  granted  a 
railroad  the  right  to  enter  the  town  at  the 
south  line  at  a  designated  point,  and  to  pass 
along  a  designated  street  over  and  across  oth- 
er designated  streets,  with  the  privilege  of 
laying  one  or  more  tracks  along  such  right  of 
way  and  one  or  more  switches  or  side  tracks 
along  streets  north  of  a  certain  line,  and  there- 
after passed  an  ordinance  making  it  unlawful 
for  any  railroad  to  use  any  track  on  any  rail- 
road street  crossing  south  of  such  line  for  tbe 
purpose  of  switchine  or  shifting  cars  or  mak- 
mg  up  trains.  Held,  that  the  franchise  ordi- 
nance did  not  intend  to  prohibit  the  moving 
of  cars  across  the  streets  upon  which  the  rail- 
road had  been  granted  a  right  of  way,  but  in 
effect  required  that  the  railroad,  in  making  np 
its  trains,  should  be  confined  to  its  ^ards,  ana 
should  not  stop  its  engines  or  trams  on  or 
across  the  street;  and  hence  the  regulatory 
ordinance  was  not  an  interference  with  tbe 
franchise. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  ||  183-203;   Dec.  Dig.  {  77.*] 

5.  Statutes  (S  185*)— Constbuction— Neces- 
sary Implication. 

That  which  is  necessarily  implied  is  as 
much  a  part  of  a  law  as  that  which  is  ex- 
pressed therein,  and  an  act  necessarily  done 
to  prevent  an  accident,  though  within  the  let- 
ter of  an  inhibition  of  the  law,  would  not  be 
within  its  spirit  and  would  therefore  be  ex- 
cused. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  I  185.*] 

6.  Railroads  (|  77*)— Rights  in  and  Use 
of  Street  —  Obdinance  —  Estoppel  to  In- 
terfere. 

Where  a  municipality,  by  ordinance,  grant- 
ed to  a  railroad  certain  rights  in  its  streets 
nortli  of  a  certain  line,  and  thereafter  per- 
mitted the  location  of  a  passenger  depot  north 
of  such  line  and  the  extending  of  switches  into 
its  yards,  but  never  did  any  affirmative  act 
which  could  in  any  way  mislead  tbe  railroad, 
or  give  rise  to  a  presumption  of  abandonment 
of  the  right  to  enforce  certain  restrictions,  "it 
was  not  estopped  from  passing  an  ordinance 
making  it  unlawful  for  a  railroad  to  use  any 
track  upon  any  railroad  street  crossing  south 
of  such  line  for  switching  or  making  up  trains, 
where  the  evil  against  which  the  ordinance  was 
directed  was  of  recent  growth,  and  brought 
about  by  the  great  increase  in  the  number  of 
trains  operated  by  the  railroad. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  {  77.*] 

EM  Banc.  Appeal  from  Larimer  County 
Court ;  C.  V.  Benson,  Judge. 

Action  for  a  penalty  by  the  City  of  Ft. 
Collins  against  tbe  Colorado  &  Southern 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Transferred  after 
argument  to  tbe  Court  of  Appeals  by  the 
terms  of  Sess.  Laws,  1911,  p.  266.  establish- 
ing tbe  Court  of  Appeals,  and  retransferred 
as  involving  constitutional  questions.  Af- 
firmed. 
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Dines,  Whltted  &  Dines  ana  P.  H.  Holme, 
for  appellant  Cornelius  Ferris,  Jr.,  for  ap- 
pellee. 

WHITE,  J.  After  this  case  was  argued  In 
this  court,  an  act  entitled  "An  act  In  rela- 
tion to  courts  of  review,"  chapter  107,  Ses- 
sion Laws  of  1911,  became  effective,  and  the 
Court  of  Appeals  was  established  thereunder. 
The  cause  was  thereupon  transferred  to  that 
court  by  the  terms  of  the  act.  It,  however, 
was  retrnnsferred  here,  as  involving  con- 
stitutional questions,  and  we  will  therefore 
proceed  to  determine  the  matters  presented. 

The  appellant  was  adjudged  to  pay  a  fine 
for  the  violation  of  the  provisions  of  section 
2  of  an  ordinance  of  the  city  of  Ft.  Collins. 
The  cause  was  first  tried  in  the  police  mag- 
istrate's court  of  that  city,  and  appealed  to 
the  county  court.  Thereafter  a  trial  de  novo 
was  had  in  the  latter  court,  resulting  in  a 
like  judgment,  from  which  this  appeal  is 
prosecuted. 

The  argument  for  reversal  of  the  Judgment 
Is  based  upon  the  alleged  invalidity  of  the 
section  of  the  ordinance  under  which  the  for- 
feiture was  Imposed,  which  reads  as  follows: 
"Sec.  2.  It  shall  be  unlawful  for  any  person, 
persons  or  corporation,  owning  or  operating 
a  railroad  or  in  any  way  engaged  in  the  run- 
ning or  handling  of  railroad  trains,  locomo- 
tives or  cars,  to  use  any  railroad  track  upon 
any  railroad  street  crossing  south  of  the 
north  line  of  West  Mountain  avenue  In  said 
city,  for  the  purpose  of  switching  or  shifting 
cars  or  the  making  up  or  breaking  up  of 
trains." 

February  9,  1865  (Priv.  Laws  1865,  p.  Ill), 
the  territorial  Legislature  of  Colorado  pass- 
ed an  act  Incorporating  "the  Colorado  & 
Clear  Creek  Railroad  Company,"  authorizing 
It  to  survey,  locate,  construct,  complete,  al- 
ter, maintain,  and  operate  a  railroad,  with 
one  or  more  tracks,  through  certain  portions 
of  the  state,  and  granting  to  such  railroad, 
for  the  purposes  named,  the  "lands,  mate- 
rials and  privileges  belonging  to  the  terri- 
tory." The  act  further  authorized  the  rail- 
road corporation  to  "construct  such  road  on 
or  across  other  railroads,  common  roads, 
rivers  or  streams  which  It  may  intersect  In 
such  a  manner  as  not  to  materially  impair 
their  usefulness." 

-  In  June,  1877,  the  appellee,  by  ordinance, 
granted  the  right  of  way  to  "the  Colorado 
Central  Railroad  Company  to  build,  con- 
struct and  operate  in  and  through  the  town 
of  Ft.  Collins  a  track  or  tracks  for  railroad 
purposes,  as  follows:  Commencing  at  the 
south  line  of  said  town  where  a  prolonga- 
tion of  Mason  street  across  Laurel  street 
Intersects  the  same ;  thence  north  along  said 
Mason  street  and  through,  over  and  across 
Laurel,  Myrtle,  Mulberry,  Magnolia,  Olive, 
and  Oak  streets,  Mountain  avenue.  La  Porte 
avenue.  Maple  street  and  Cherry  street,  Syc- 
amore street.  Elm  street  and  Vine  street  to 
the  north  line  of  said  town  at  any  and  all 


points  where  said  streets  and  avenues  iiita>- 
sect  or  cross  said  Mason  street,  with  the 
privilege  of  laying  one  or  more  tracks  along 
said  right  of  way.  Also  the  right  of  way 
through,  over  and  along  the  following  named 
streets  and  avenues  in  said  town  of  Ft.  Col- 
lins, to  wit,  La  Porte  avenue,  Maple  street 
and  Cherry  street  at  any  and  all  points 
between  Meldrum  street  and  College  avenue, 
with  the  privilege  of  laying  one  or  more 
switches  or  side  tracks  through,  over,  across 
and  along  said  streets  and  avenues.  Also 
the  right  of  way  over  and  across  Meldmm 
and  Sherwood  streets  between  Maple  and 
Cherry  streets.  To  have  and  to  hold  flie 
same  to  the  said  Colorado  &  Central  Rail- 
road Company,  its  successors  and  assigns 
forever." 

The  franchises,  rights,  and  property  of 
"the  Colorado  &  Clear  Creek  Railroad  Com- 
pany" and  of  "the  Colorado  Central  Railroad 
Company"  were  assigned  to  and  became  the 
franchises,  rights,  and  property  of  the  appel- 
lant. The  railroad  now  owned  and  operated 
by  appellant  through  the  city  of  Ft  Collins 
was  built  under  and  by  virtue  of  the  legisla- 
tive act  and  the  ordinance  aforesaid. 

Appellant  contends  that  the  section  of  the 
ordinance  In  question  is  Invalid,  because  it 
impairs  the  contract  rights  acquired  by  it 
under  the  act  of  the  territorial  Legislature 
and  the  ordinance  aforesaid,  and  is  so  un- 
reasonable as  to  render  It  void;  that  appel- 
lee, by  long  acquiescence  and  by  affirmative 
acts,  recognized  the  right  of  appellant  to  use 
its  railroad  track  upon  the  street  crossings 
In  question  "for  the  purposes  of  switching  or 
shifting  cars  or  the  making  up  or  breaking 
up  of  trains,"  and  is  now  estopped  from  de- 
nying the  right. 

[1, 2]  The  contention  of  appellant  that, 
where  rights,  privileges,  and  immunities  are 
lawfully  granted  to  and  accepted  by  another, 
and  money  or  Its  equivalent  la  expended  on 
the  faith  of  such  grant,  a  binding  contract  Is 
thereby  created,  which  the  courts  will  com- 
pel the  parties  to  respect  and  observe  ac- 
cording to  the  terms  of  the  grant.  Is  con- 
ceded. It  is,  however,  equally  certain  that 
"the  governmental  power  of  self-protection 
cannot  be  contracted  away,  nor  can  the  exer- 
cise of  rights  granted,  nor  the  use  of  prop- 
erty, be  withdrawn  from  the  implied  liabil- 
ity to  governmental  regulation  In  particulars 
essential  to  the  preservation  of  the  commu- 
nity from  Injury."  The  right  given  to  a  rail- 
road company  to  lay  down  and  use  tracks  in, 
along,  or  across  a  street  or  public  highway 
Is  not  exclusive,  but  Is  subject  to  the  lim- 
itation that  the  use  of  the  street  by  the  gen- 
eral public  shall  not  be  unnecessarily  or  ma- 
terially injured;  and  the  rights  of  each 
therein  must  be  exercised  with  due  regard 
to  the  rights  of  the  other.  33  Cyc.  p.  206,  c; 
State  V.  Morris  &  Essex  R.  R.  Co.,  25  N.  J. 
Law.  437 ;   Mills  on  Eminent  Domain,  (  200. 

The  law  In  this  respect  is  stated  in  Wa- 
bash R.  R.   CO.  V.  Defiance,   167  U.  S.  8S, 
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100,  17  Sup.  Ct.  748,  752  (42  L.  Ed.  87),  as 
follows:  "While  municipalities,  when  au- 
thorized so  to  do,  doubtless  have  the  power 
to  make  certain  contracts  with  respect  to 
the  use  of  their  streets,  which  are  obligato- 
ry upon  them,  •  •  •  the  general  rule  to 
be  extracted  from  the  authorities  is  that 
the  legislative  power  vested  in  municipal 
bodies  is  something  which  cannot  be  bar- 
tered away  In  such  manner  as  to  disable 
them  from  the  performance  of  their  public 
functions.  These  bodies  exercise  only  such 
powers  as  are  delegated  to  them  by  the  sov- 
ereign legislative  body  of  the  state.  Such 
powers,  however,  are  i)ersonal  to  the  munici- 
palities themselves,  and,  being  conferred  for 
the  benefit  of  the  whole  people,  in  the  ab- 
sence of  authority  to  that  effect,  cannot  be 
bestowed  by  contract  or  otherwise  upon  In- 
dividuals or  corporations  in  such  manner  as 
to  be  beyond  revocation." 

Streets  and  highways  are  established  and 
maintained  primarily  for  the  purposes  of 
travel  and  transportation,  and  when  a  rail- 
road company  Is  authorized  to  lay  its  tracks 
thereon  a  presumption  arises  that  the  use 
thereunder  must  be  for  similar  purposes. 
AVhether  the  right  to  the  use  of  a  street 
through  a  municipality  could  be  granted  a 
railroad  company  by  the  Legislature,  to  the 
exclusion  of  a  reasonable  use  of  such  street, 
and  the  control  thereof  by  the  munlclpalltj', 
need  not  be  determined  herein.  An  Inspec- 
tion of  the  charter  provision  renders  it  clear 
that  no  such  right  was  conferred  or  attempt- 
ed to  be  conferred  thereby.  St  Louis  R.  R. 
Co.  V.  Trustees,  etc.,  43  111.  303. 

r3, 4]  The  authority  granted  by  the  legisla- 
tive charter  to  the  corporation  or  its  assign- 
ors to  construct  Us  railroad  on  or  across 
"common  roads,"  etc.,  does  not  include  the 
right  to  the  use  of  the  streets  of  the  sev- 
eral municipalities  within  the  state  through 
which  the  road  may  pass.  C.  D.  &  V.  R.  R. 
Co.  V.  City  of  Chicago,  121  111.  176,  185,  186, 
11  N.  E.  907.  Therefore  whatever  rights 
were  granted  to  the  railroad  company  or  its 
assignors  to  construct  a  line  of  road  along 
or  across  the  public  streets  of  the  appellee 
must  be  measured  and  determined  by  the 
ordinance  of  June  7,  1877.  Directing  our 
attention  to  that  instrument,  it  is  evident 
therefrom  that  the  right  granted  was  to 
build,  construct,  and  operate  In  and  through 
the  town  of  Ft.  Collins  a  track  or  tracks  for 
railroad  purposes.  That  right,  however,  was 
segregated  into  two  parts:  First,  the  right 
to  enter  the  town  at  the  south  line  thereof  at 
a  designated  point,  and  to  pass  along  Ma- 
son street  and  through,  over,  and  across  oth- 
er designated  streets  and  avenues,  where 
the  latter  streets  and  avenues  Intersect  or 
cross  Mason  street,  with  the  privilege  of 
laying  one  or  more  tracks  along  said  right 
of  way;  second,  the  right  to  construct  its 
road  over  and  along  certain  other  designat- 
ed streets  at  any  and  all  points  between 


Meldrum  street  and  College  avenue,  "with 
the  privilege  of  laying  one  or  more  switches 
or  side  tracks  along  said  streets  and  av- 
enues." The  right  granted  is  for  railroad 
purposes  as  therein  designated — that  Is,  one 
right  is  for  the  purpose  of  getting  locomo- 
tives and  cars  in  and  out  of  the  city;  the 
other  for  the  same,  and  the  additional  pur- 
pose of  switching  and  shifting  cars  or  mak- 
ing up  trains.  Fitzgerald  v.  Bait  &  Pot.  R. 
R.  Co.,  19  District  of  Columbia,  513;  P.  R. 
R.  Co.  V.  Angel  et  al.,  41  N.  J.  Eq.  316,  7  Atl. 
432,  56  Am.  Rep.  1. 

As  said  In  Ilopkius  v.  Baltimore  &  Poto- 
mac R.  R.  Co.,  6  Mackey  (D.  C.)  311,  314: 
"We  hold  the  only  use  that  can  lawfully  be 
made  of  Maryland  avenue  [a  street  over 
which  the  company  had  been  granted  the 
right  to  construct  and  operate  its  road]  by 
the  company  In  shifting  and  making  up  its 
trains  must  be  confined  to  such  use  as  may 
be  reasonably  necessary  for  the  purpose  of 
carefully  taking  its  cars  into,  or  of  carefully 
taking  its  cars  out  of,  the  station,  to  place 
them  In  freight  trains  on  the  track.  To 
authorize  the  occupation  of  the  avenue  as 
a  general  shifting  ground  would  be  to  sub- 
ject It  to  a  use  that  could  not  have  been 
contemplated  by  the  Legislature  when  It 
authorized  this  company  'to  extend  Its  lat- 
eral branch'  by  way  of  Maryland  avenue  to 
the  Long  Bridge.  *  *  *  A  railroad  com- 
pany may  and  should  possess  itself  of  prop- 
er accommodations  on  its  own  property, 
where  this  dangerous  process  of  shifting  and 
making  up  trains  may  be  conducted  in  safe- 
ty, without  continual  risk  and  Inconven- 
ience to  the  public.  Citizens  have  the  right 
at  all  times  to  cross  and  travel  the  streets 
and  send  their  children  and  servants  along 
them  on  lawful  errands  without  peril  or 
delays,  and  to  enjoy  some  intervals  of 
quiet  from  the  noises  of  movements  that 
should  be  conducted  within  proper  inclo- 
sures  of  this  company  in  more  secluded  por- 
tions of  the  city." 

The  same  principle  is  declared  in  Owens- 
borough  &  N.  R.  Co.  V.  Sutton  (ICy.)  13  S.  W. 
1086,  where  it  is  said:  "There  Is  no  rea- 
son nor  necessity  In  this,  or  any  other  case 
like  it,  for  a  railroad  company  to  use  a  pub- 
lic street  as  a  place  for  making  up  its  trains, 
or  as  a  depot  for  standing  cars,  or  for  re- 
ceiving or  discharging  freight;  for  such  use 
necessarily  defeats  the  purpose  for  which 
streets  are  dedicated  to  the  public." 

In  Atlantic  &  Bi,  Ry.  Co.  v.  Mayor,  etc., 
122  Ga.  1,  2,  3,  4,  49  S.  E.  738,  an  ordinance 
of  the  town  of  Montezuma  was  under  con- 
sideration, which  prohibited  engines  going 
through  Cherry  street  at  a  greater  rate  than 
three  miles  an  hour,  requiring  a  flagman  to 
go  ahead  of  the  train,  and  declared  that  "no 
train  or  engine  will  be  permitted  to  stop, 
drill,  or  In  any  manner  shift  or  transfer 
cars  between  the  east  side  of  Spauldlng 
street  and  the  old  Rosser  warehouse,  except 
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to  prevent  accident,  under  penalty  of  being 
punished  as  provided  In  section  13  of  the 
charter."  The  city  council  caused  the  ordi- 
nance to  be  enforced  by  arresting  and  pros- 
ecuting engineers  guilty  of  "switching,  drill- 
ing, shifting  and  transferring  cars  between 
the  points  designated."  The  railroad  com- 
pany sought  to  have  the  ordinance,  and  par- 
ticularly that  portion  thereof  hereinbefore 
quoted,  held  Invalid,  on  the  ground  that  It 
Impaired  rights  vested  In  it.  In  upholding 
the  ordlhance,  Mr.  Justice  Lamar,  now  a 
member  of  the  Supreme  Court  of  the  Unit- 
ed States,  said:  "Streets  and  highways  are 
Intended  primarily  for  the  purposes  of  travel 
and  transportation.  When  a  railroad  com- 
pany Is  authorized  to  lay  Its  track  thereon, 
there  is  a  conclusive  presumption  that  the 
use  thereunder  must  be  for  similar  purpos- 
es. A  private  citizen  would  not  be  author- 
ized, even  In  front  of  his  own  premises,  to 
obstruct  a  street,  or  to  use  it  as  a  place 
of  storage,  or  for  any  purpose  which  would 
interfere  with  the  rights  of  the  balance  of 
the  public.  The  railroad  company  stands 
upon  the  same  footing.  While  permitted  to 
use  the  street  or  the  highway  for  transporta- 
tion. It  must  adjust  itself  to  the  rights  of 
the  public  in  the  same  way  that  the  pub- 
lic must  adjust  itself  to  the  rights  of  the 
company.  The  railroad  company  cannot  un- 
reasonably obstruct  the  street  or  Interfere 
with  travel.  It  cannot  use  the  street  as  a 
depot  or  a  place  for  loading  or  unloading 
cars.  And  it  has  been  repeatedly  held  that 
a  railroad  company  cannot  use  the  street  as 
a  yard,  or  tor  switching  or  drilling  pur- 
poses." 

The  ordinance  in  question  In  no  wise  at- 
tempts to  prohibit  the  moving  of  cars  across 
the  streetA  upon  which  the  railroad  company 
was  granted  the  right  to  construct  and  op- 
erate its  road.  It  requires,  in  efltect,  that  the 
railroad  company,  in  making  up  its  trains, 
shall  be  confined  to  its  yards  properly  set 
apart  for  that  purpose.  The  language  of 
the  ordinance  makes  it  unlawful  to  use  any 
railroad  track  upon  any  railroad  street  cross- 
ing south  of  the  north  line  of  West  Moun- 
tain avenue  "for  the  purpose  of  switching  or 
shifting  cars,  or  the  making  up  or  breaking 
up  of  trains."  It  in  no  wise  inhibits  the  rail- 
road company  to  carry  a  car  or  cars  "from 
one  side  of  the  street  to  the  other,  across  the 
street,  for  the  purpose  of  being  made  a  part 
of  the  train  being  made  up  at  some  place 
in  the  yards" ;  but  the  effect  of  its  inhibition 
is  "that  the  company  shall  not  stop  its  en- 
gines, cars,  or  trains  on  or  across  the  street 
in  the  operation  of  making  up  a  train,"  and 
therefore  comes  clearly  within  the  rule  aj)- 
proved  in  Mayor  and  Aldermen  of  Blrniiug- 
ham  V.  Ala.  G.  S.  R.  R.  Co.,  98  Ala.  134,  142, 
13  South.  141,  relied' upon  by  appellant.  As 
the  express  grant  upon  and  across  the  streets 
of  facilities  for  switching  cars  is  confined  to 
certain  streets  situate  entirely  north  of  West 


Mountain  avenue,  and  the  ordinance  in  ques- 
tion is  confined  to  those  streets  south  thereof, 
it  would  seem  that  the  prime  purpose  and 
object  of  the  ordinance  is  to  make  certain 
that  there  shall  be  a  proper  observance  by 
the  railroad  company  of  the  rights  granted, 
and  respect  for  those  reserved. 

[S]  Appellant  endeavors  to  distinguish  the 
ordinance  here  from  the  one  upheld  by  Mr. 
Justice  Lamar,  in  Atlantic  &  B.  Ry.  Co.  v. 
Mayor,  etc.,  supra,  by  pointing  out  that  in 
the  latter  ordinance  the  acts  prohibited  were 
permitted  when  necessary  "to  prevent  acci- 
dent." We  do  not  think  the  exception  ren- 
dered the  ordinance  less  vicious  than  it  would 
have  been  without  It  That  which  is  neces- 
sarily implied  Is  as  much  a  part  of  a  law  as 
that  which  is  expressed  therein.  An  act 
necessarily  done  to  prevent  an  accident, 
though  within  the  letter  of  an  inhibition  of 
the  law,  can  never  be  within  Its  spirit,  and 
is  therefore  excused.  For  example,  if  the 
law  prohibited  the  discharge  of  firearms 
within  the  city  limits,  surely  It  would  not 
be  a  violation  thereof  to  discharge  firearms, 
within  such  limits,  in  necessary  self-protec- 
tion of  person  and  property. 

[<]  The  appellant  seeks  to  maintain  its 
alleged  rights  under  the  doctrine  of  equi- 
table estoppel  as  applied  to  the  municipality. 
Counsel  assert  that  "appellee,  from  time  to 
time,  by  affirmative  action  has  permitted,  if 
not  encouraged,  the  appellant  to  make  chang- 
es, at  least  one  of  which  would  result  in  ap- 
pellant doing  more  switching  south  of  the 
limit"  fixed  by  the  ordinance.  The  one  par- 
ticular change  was  the  right  to  locate  a  pas- 
senger depot  on  La  Porte  avenue,  about  400 
feet  north  of  Mountain  avenue,  and  the  plac- 
ing of  a  switch  between  the  two  avenues^ 
connecting  the  depot  track  with  the  main 
line.  It  appears  that  the  depot  track  extends 
north  and  into  the  company's  yards.  These 
facts  do  not  bring  the  case  within  the  doc- 
trine of  equitable  estoppel.  The  record  does, 
not  disclose  an  affirmative  act  on  the  part 
of  the  municipality  that'  could  in  any  wise 
mislead  the  appellant,  or  give  rise  to  a  pre- 
sumption of  abandonment,  and  it  is  only  un- 
der such  circumstances  that  the  doctrine  is 
applied. 

While  the  appellee  carried  on  some  of  the 
things  prohibited  for  a  considerable  period 
of  time  before  the  enactment  of  the  ordi- 
nance, we  think  the  record  shows  that  it  was 
only  to  a  very  limited  extent.  The  record 
shows  that  the  evil  against  which  the  ordi- 
nance is  directed  was  of  recent  growth,  and 
brought  about  by  the  great  increase  in  the 
number  of  trains  operated  by  appellant,  made 
necessary  by  the  rapid  development  of  the 
country.  But,  as  said  in  Gllck  v.  Railroad 
Co.,  10  Mackey  (D.  C.)  363.  366:  "If  the 
mere  expansion  of  the  company's  business 
were  sufficient  to  justify  It  In  doing  every- 
thing that  (ulght  facilitate  Its  management, 
then  there  would  be  no  end  to  Its  eucroach- 
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ments  on  public  and  private  interests.  It 
coald  spread  out  from  the  station,  as  a  cen- 
ter, to  all  points  of  the  compass,  occupying 
the  streets  in  all  directions  for  loading  and 
unloading,  parking  and  shifting  cars,  and 
making  up  or  undoing  trains,  to  the  utter 
detriment  of  all  the  private  property  in  the 
neighborhood." 

The  record  shows  that  immediately  prior 
to  the  passage  of  the  ordinance  the  manner 
of  operating  appellant's  road  materially  af- 
fected the  usefulness  of  certain  streets  for 
the  purposes  for  which  they  were  Intended. 
We  are  of  the  opinion,  therefore,  that  the 
regulation  and  control  of  such  streets,  as  con- 
templated by  the  ordinance,  is  Just  and 
right,  and  within  the  power  of  the  munici- 
pality. The  judgment  should  be  affirmed; 
and  it  is  so  ordered. 

Judgment  affirmed. 

CAMPBKLL,  C.  J.,  not  participating. 


WARE  T.  MOSHER. 
(Supreme   Court  of   Colorado.     Feb.   5,  1912.) 

1.  Justices  of  tub  Peace  (g  122*)— Proced- 
ure—Judgment — Process  and  Service. 

To  authorize  a  justice  of  the  peace  to  ren- 
der a  judgment  by  defanlt,  it  is  essential  that 
valid  process  be  served  upon  the  defendant  and 
returned  in  the  mode  prescribed  by  law,  and, 
without  such  service,  the  justice  has  no  juris- 
diction of  the  person  of  tbe  defendant. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
tbe  Peace,  Cent.  Dig.  If  382-388;  Dec.  Dig. 
i   122.*] 

2.  Justices  or  thb  Peace  (I  129*)— Pbocess 
—Default  Judgment  — Collateral  At- 
tack. 

A  default  judgment  rendered  by  a  justice 
of  the  peace  without  valid  process  served  on 
the  defendant  is  void  and  can  be  questioned  at 
any  time  in  any  proceeding,  direct  or  collateral. 
[Ed.  Note. — For  other  cases,  see  Justices  ot 
the  Peace,  Cent.  Dig.  |(  -108-411;  Dec.  Dig. 
S  129.*] 

3.  Justices  of  the  Peace  (|  80*)— Process- 
Summons— Delegation. 

Under  Rev.  St.  1908,  S  3721,  which  vests 
exclusively  in  justices  of  the  peace  the  power 
to  issue  a  summons  or  process,  the  issuance 
of  process  is  an  official  act,  and  cannot  be  dele- 
gated to  another  in  the  absence  of  express  leg- 
islative authority,  so  that  a  summons,  not  sign- 
ed by  the  justice,  but  by  another  under  a  gen- 
eral authority,  is  void. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  |  80.*] 

4.  Principal  and  Agent  (|  17*)— EIxecution 
OF  Agency- Delegation. 

When  one  has  a  bare  authority  or  power 
from  another  to  do  an  act,  he  must  execute  it 
himself,  and  cannot  delegate  it  to  another,  and 
this  is  especially  true  when  the  exercise  of 
power  involves  the  exercise  of  any  discretion. 
[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  I  35;    Dec.  Dig.  {  17.*] 

6.  Justices  of  the  Peace  (§  80*)— Process— 
Direction  of  Process  by  Justice. 

Where  an  attorney  went  to  the  office  of  a 
justice  of  the  peace,  nlled  in  blank  spaces  in 


a  printed  form  of  summons  In  the  presence  of 
the  justice  and  his  clerk,  and  handed  the  sum> 
mons  to  them,  requesting  a  signature,  and  the 
clerk  said,  "All  right,"  and  took  the  summons 
and  signed  the  name  of  the  justice,  and  there 
was  no  evidence  that  the  justice  heard  the  con- 
versation or  had  any  knowledge  of  the  nature 
of  the  paper  handed  to  the  clerk  or  whose  name 
the  clerk  signed  thereto,  it  could  not  be  said 
that  the  act  was  done  by  direction  of  the  jns- 
tiue  in  his  presence  and  under  his  control. 

lESd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  i  80.*] 

Error  to  District  Court,  City  and  County 
of  Denver;   Carlton  M.  Bliss,  Judge. 

Suit  by  Hattle  L.  Mosber  against  Joseph- 
ine Ware.  Judgment  for  plaintiff,  aud  de- 
fendant brings  error.    Affirmed. 


John  Hipp,  for  plaintiff  in  error. 
E.  Stevens,  for  defendant  In  error. 


Ralph 


WHITE,  J.  Plaintiff  In  error,  in  a  suit 
before  a  Justice  of  the  peace,  recovered  a 
judgment  by  default  against  defendant  in 
error.  Thereafter  the  latter  prosecuted  a 
suit  against  the  former  to  enjoin  tbe  collec- 
tion of  such  judgment  on  the  ground  that  it 
was  void.  The  court  upon  trial  so  found,  al- 
tered a  decree  accordingly,  and  enjoined  the 
collection  of  the  judgment.  This  suit  is  pros- 
ecuted to  reverse  that  judgment  The  com- 
plaint inter  alia  alleges  tliat  defendant  In 
the  suit  before  the  Justice  of  tbe  peace  never 
personally  appeared,  and  that  no  process, 
writ,  or  summons  was  ever  signed  by  tbe 
Justice  of  the  peace,  or  Issued  In  tbe  cause, 
or  served  upon  the  defendant  therein.  Tbe 
proof,  shows  that  what  purported  to  be  a 
summons  la  the  statutory  form  was  served 
upon  the  defendant  within  the  time  and  man- 
ner prescribed  by  the  statute.  The  name  of 
tbe  Justice  of  the  peace,  however,  appearing 
upon  the  summons  was  not  written  by  that 
official,  nor  did  he  have  any  recollection  what- 
ever of  the  particular  summons  or  suit.  He 
testified  that  his  name  upon  the  summons 
was  in  the  handwriting  of  a  person  to-  whom 
he  referred  as  bis  clerk,  and  whom  he  bad 
authorized  generally  to  sign  summonses,  but 
did  not  particularly  authorize  tbe  signing  of 
tbe  one  in  question. 

[1,  2]  To  authorize  a  justice  of  the  peace 
to  render  a  Judgment  by  default,  it  is  essen- 
tial, among  other  things,  that  valid  process 
be  served  upon  tbe  defendant,  and  returned 
In  the  mode  prescribed  by  law.  Without 
such  service,  the  justice  of  the  peace  has  no 
jurisdiction  of  the  person  of  tbe  defendant, 
and  a  Judgment  rendered  under  such  circum- 
stances is  void,  and  can  be  questioned  at 
any  time.  In  any  proceeding,  direct  or  collat- 
eral. Tbe  rule  is  elementary  and  is  an  es- 
sential safeguard  to  tbe  administration  of 
justice.  Tentzer  v.  Thayer,  10  Colo.  63,  65, 
14  Pac.  53,  3  Am.  St.  Rep.  563;  Wilson  v. 
Hawthbme,   14  Colo.  530,  333,  24  Pac.  548, 


*For  other  cues  see  sam*  topic  and  section  NUMBER  la  Dae.  DIx.  A  Am.  Die.  Kay  No.  Series  &  Rep'r  IndcxM 
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20  Am.  St.  Rep.  290;  Rice  v.  Anier.  Nat 
Bank,  3  Colo.  App.  81,  31  Pac.  1024;  Smith 
V.  Morrill,  12  Colo.  App.  233,  55  Pac.  824; 
Symes  v.  People,  17  Colo.  App.  466,  69  Pac. 
312. 

[3,4]  A  paper,  though  In  form  a  summons, 
is  not  such,  unless  signed  by  the  officer  or 
person  in  whom  the  law  has  vested  author- 
ity to  Issue  such  process.  Russell  et  al.  v. 
Craig,  10  Colo.  App.  428,  51  Pac.  1017.  As 
said  In  Hanson  v.  Rowe,  26  N.  H.  327,  328,  in 
considering  process  similar  to  the  one  here 
in  question:  *'The  writ  owes  its  validity  to 
its  having  passed  from  the  magistrate,  by 
his  own  voluntary  act,  and  on  principles  of 
common  law,  and  by  the  clear  meaning  of 
the  statute,  this  power  of  issuing,  granting, 
or  signing  a  writ  is  one  which  must  be  hold- 
en  to  be  incapable  of  being  delegated  by  the 
Justice  to  any  other  person."  The  power  to 
issue  a  summons,  writ,  or  process  under  the 
legislative  act  pertaining  to  Justices  of  the 
peace  Is  vested  exclusively  in  such  magis- 
trate. Section  3721,  R.  S.  It  is,  therefore, 
an  official  act,  and  cannot  be  delegated  to 
another  In  the  absence  of  express  legislative 
authority.  As  a  general  rule,  when  one  has 
a  bare  authority  or  power  from  another  to 
do  an  act,  he  must  execute  it  himself,  and 
cannot  delegate  it  to  another.  Story  on 
Agency,  S  13.  This  is  especially  true  where 
the  exercise  of  the  power  Involves  the  ex- 
ercise of  any  discretion.  Except  as  other- 
Wise  provided  in  the  act,  every  suit  before 
such  magistrate  shall  be  commenced  by  sum- 
mons, the  form  of  which  Is  prescribed,  and 
requires  the  Justice's  signature  thereto.  He 
is  likewise  required  to  specify  therein  a  cer- 
tain place,  day  and  hour,  for  the  trial,  not 
less  than  five  nor  more  than  fifteen  days 
from  the'  date  of  such  summons,  at  which 
time  and  place  the  defendant  is  to  appear, 
and  the  manner  of  service  and  return  of  the 
summons  are  particularly  pointed  out 

Moreover,  like  powers  are  vested  in,  and 
similar  duties  are  required  to  be  performed 
by.  Justices  of  the  peace  in  the  prosecution  or 
investigation  of  certain  criminal  offenses. 
So,  if  the  power  to  attach  the  magistrate's 
name  to  a  summons  could  be  delegated  by 
general  ianthority  to  another,  such  pierson 
could  likewise  be  authorized  to  issue  and 
authenticate  warrants  of  arrest  based  upon 
complaints  charging  violations  of  the  crim- 
inal law.  The  power  cannot  be  safely  thus 
extended.  He  that  performs  an  official  act 
that  sets  the  force  of  the  law  in  motion  which 
may  deprive  a  citizen  of  his  personal  liberty, 
ajid  Impose  upon  him  the  privations  and  In- 
CQnve;aiences  incident  to  confinement  in  a 
public  Ja>l,  must  necessarily  be  commission- 
ed thijreiintf'  by  the  sovereign  people,  who 
alone  possess  and  may  confer  such  pow- 
er- A  Justice  of  the  peace  could  not,  as  an 
individual.  Issue  and  send  forth  either  a 
BummoDS,  a  warrant,  or  other,  process.    Be- 


fore he  could  lawfully  act  In  such  respecCs, 
the  sovereignty  must  have  created  the  office, 
defined  the  powers  thereof,  and  commission- 
ed him  to  enter  upon  the  discharge  of  Its 
duties.  The  mandate  of  the  people,  express- 
ed by  legislative  enactment,  is  to  the  effect 
that  no  one  shall  be  called  to  the  exercise  of 
these  Important  functions,  unless  possessing 
certain  qualifications  enumerated,  and  with- 
out performing  them  under  the  obligation  of 
solemn  oaths.  Indeed,  some  such  retiuire- 
ments  are  essential  to  the  peace  of  society, 
the  security  of  the  citizen,  and  the  safety  of 
the  officer  executing  the  writ  or  process. 
Hanson  v.  Rowe,  supra;  Kidder  v.  Prescott, 
24  N.  H.  263;  Shepherd  v.  I.aue,  13  N.  C. 
148;   Kirkwood  v.  Smith,  77  Tenn.  228. 

We  do  not  consider  that  Loughren  v.  Bon- 
nlwell,  12.')  Iowa,  518.  101  N.  W.  287.  106  Am. 
St  Rep.  319,  relied  upon  by  plaintiff  in  error. 
supiMrts  her  contention.  The  opinion  holds 
that,  under  a  statute  requiring  an  "original 
notice"  in  Justices'  court  to  be  subscribed  by 
the  plaintiff,  his  attorney,  or  the  Justice  of 
the  peace.  If  the  Justice  of  the  peace  person- 
ally affixed  his  signature  at  the  proper  place 
on  such  notice  by  means  of  a  facsimile  stamp, 
it  was  sufficient  upon  collateral  attack, 
though  it  might  be  irregular.  The  "original 
notice"  under  consideration  In  that  case  dif- 
fered materially  from  a  summons  under  our 
statute.  The  notice  there  was  not  a  writ  or 
process  issuing  out  of  court;  whereas,  the 
summons  required  by  oar  statute  is  and  con- 
stitutes the  commencement  of  the  suit  The 
court  on  page  520  (125  Iowa,  101  N.  W.  288 
[106  Am.  St  Rep.  310]),  of  that  opinic."  says: 
"There  is  no  reason  why  an  original  notice, 
which  in  this  State  Is  not  a  writ  or  process 
issuing  out  of  court,  should  be  signed  by  the 
person  authorized  in  his  own  proper  hand- 
writing. The  Instrument  Is  nothing  but  a 
notice,  which  may  be  signed,  not  only  by  a 
Justice,  but  by  the  party  or  his  attorney, 
without  the  knowledge  or  consent  of  the  Jus- 
tice, and  in  either  event  It  Is  sufficient  if 
properly  subscribed."  And  further  in  the 
same  opinion,  on  page  521  of  125  low^a,  on 
page  288  of  101  N.  W.  (106  Am.  St.  Rep.  319), 
in  holding  that,  If  the  Justice  signed  the  no- 
tice In  blank  and  gave  it  to  another  to  be 
filled  out,  which  was  done  before  it  was  serv- 
ed, that  the  notice  was  not  invalid,  it  is 
said:  "If  this  notice  were  a  summons,  a 
writ  or  a  precept  Issued  by  the  Justice,  we 
should  be  inclined  to  bold  it  Insufficient  to 
give  the  Justice  Jurisdiction.  But  it  is  not" 
Achorn  v.  Matthews,  38  Me.  173,  also  relied 
upon  by  plaintiff  in  error,  does  hold  that  a 
"Justice's  writ,"  though  not  signed  personally 
by  the  magistrate,  but  by  one  duly  autnor- 
Ized,  is  sufficient  and  that  a  refusal  to  quash 
such  a  writ  on  motion  is  the  exercise  of  a 
discretion  to  which  exceptions  do  not  I1& 
The  opinion  does  not  disclose  the  nature  of 
a  ''Justice's  writ,"  or  the  statute  authorizing 
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Its  Issue.  Moreover,  In  that  case  the  Justice 
of  the  peace  certified  that  he  "authorized  the 
signature,"  and  It  Is  fairly  presumable  that 
such  authorization  was  specific  and  the  act 
done  In  the  presence  of  the  Justice.  Such 
acts  have  been  upheld  upon  the  principle  that 
an  act  done  by  one  in  the  presence  and  under 
the  control  of  another  for  that  other  is  re- 
garded, not  as  the  exercise  of  a  delegated 
authority,  but  as  the  personal  act  of  the 
party  in  whose  behalf  it  was  performed. 
Hanson  v.  Rowe,  supra;  Kidder  v.  Prescott, 
supra. 

[5]  Without  approving  or  disapproving 
those  decisions,  as  applied  to  oflSclal  acts  of 
the  character  here  under  consideration.  It  Is 
sufficient  to  say  that  the  facts  of  this  case 
do  not  bring  It  within  the  rule  there  recog- 
nized. The  attorney  representing  plalntlfT 
in  error  testified  that  he  in  the  office  of  the 
Justice  of  the  peace  filled  In  the  blank  spaces 
In  the  printed  form  of  summons;  that  the 
Justice  of  the  peace,  the  alleged  "clerk,"  and 
the  constable  were  then  sitting  behind  the 
"counter";  that  he  handed  the  summons  to 
"them"  saying,  "I  want  you  to  sign  this"; 
that  the  "clerk"  said,  "All  right,"  and  took 
the  summons  and  signed  the  name  of  the  Jus- 
tice of  the  peace  thereto.  There  is  not  the 
slightest  evidence  that  the  Justice  heard  any 
of  this  conversation,  or  had  any  knowledge 
whatever  of  the  nature  of  the  Instrument 
handed  to  the  "clerk,"  or  whose  name  the 
"clerk"  signed  thereto.  Under  these  circum- 
stances, it  cannot  be  said  that  the  act  was 
done  by  direction  of  the  Justice  of  the  peace 
In  his  presence,  and  under  his  control. 

PlalntlfT  in  error  contends  that  the  court 
»rred  in  denying  her  motion  for  Judgment 
ttased  upon  the  ground  "that  the  defendant 
in  error  lias  been  guilty  of  laches."  We  find 
no  such  motion  In  the  record.  Nor  is  there 
an  allegation  of  laches  In  the  pleading's,  and 
the  only  mention  thereof  In  the  record  is  an 
objection  by  plaintiff  In  error  at  the  com- 
mencement of  the  trial  to  the  Introduction  of 
any  evidence  "for  the  further  reason  that 
the  complaint  shows  that  the  plaintiff  lias 
been  guilty  of  laches,"  etc.  But  should  we 
assume  that  laches  would  be  available  as  a 
defense  under  the  facts  of  this  case,  and  as 
sought  here  to  be  Interposed,  nevertheless, 
we  think  the  plaintiff  pleaded,  and  the  evi- 
dence established,  a  sufficient  excuse  for  the 
delay.    Smith  v.  Morrill,  supra. 

Upon  other  questions  presented  we  do  not 
deem  it  necessary  to  express  our  views  at 
length.  Some  of  them  pertain  to  matters 
not  presented  to  the  conrt  below,  while  oth- 
ers are  upon  matters  clearly  within  the  dis- 
cretion of  the  court,  and  the  Judgment  in 
any  event  must  be,  and  accordingly  is,  af- 
firmed. 

Judgment  affirmed. 

MUSSER  and  BAILEY,  33.,  concnr. 


ARNOLD  V.  HILTS. 
(Supreme  Court  of  Colorado.     Feb.  21,  1912.) 

Officers  (|  82*)— Title  to  Office— Injunc- 
tion. 

One  who  was  elected  at  the  November, 
1910,  election  to  the  office  of  assessor  of  the 
city  and  county  of  Denver  for  two  years  be- 
ginning January,  1911,  and  who  qualified  and 
who  peaceably  entered  into  possession  of  the 
rooms  in  the  courthouse  provided  for  the  of- 
fice and  who  continued  to  perform  the  duties 
of  the  office,  and  who  became,  pursuant  to 
the  Constitution  as  construed  by  the  Supreme 
Court,  a  de  jure  officer  and  recognized  as  such, 
may  sue  in  equity  for  his  reinstatement  after 
his  removal  from  his  ofiice  in  the  courthouse 
by  force  by  one  claiming  the  office  under  ap- 
pointment by  the  mayor  of  the  city,  though 
title  to  public  office  cannot  be  determined  by 
injunction,  and  though  the  Supreme  Court  had 
overruled  its  decision  so  construing  the  Con- 
stitution. 

[Kd.    Note.— For    other    cases,    see    Officers,. 
Cent.  Dig.  !  114;   Dec.  Dig.  i  82.*] 
White  and  Garrigues,  JJ.,  dissenting. 

En  Banc.  Error  to  District  Court,  City 
and  County  of  Denver;  Greeley  W.  Whit- 
ford,  Judge. 

Action  by  Henry  J.  Arnold  against  Hiram 
El  Hilts.  There  was  a  Judgment  denying  re- 
lief, and  plaintiff  brings  error.  Reversed 
and  remanded. 

W.  H.  Bryant,  E.  P.  Costlgan,  and  Henry 
F.  May,  for  plaintiff  in  error.  U.  A.  Linds- 
ley,  Thomas  B.  Woodrow,  and  N.  Walter 
Dixon,  for  defendant  in   error. 

HILL,  J.  This  action  was  brought  by  the 
plaintiff  In  error.  The  relief  sought,  in  sub- 
stance, was  to  restrain  Interference  with  his. 
access  to  or  possession  of  the  rooms  in  the 
courthouse  theretofore  occupied  by  the  as- 
sessor of  the  city  and  county  of  Denver,  and 
the  books,  papers,  and  records  therein  used 
in  coi-  'tlon  therewith,  containing  and  per- 
tainh^s  -^  the  records  of  the  assessment  of 
the  proiMirty  situate  in  the  city  and  county 
of  Denver;  and  to  require  the  defendant  lu 
error  to  redeliver  said  rooms  and  the  con- 
tents thereof  to  the  plaintiff,  and  that  be  be 
allowed  to  hold  the  same  until  removed 
therefrom  according  to  law,  etc.  The  trial 
court  denied  the  relief  prayed  for.  The 
plaintiff  brings  the  case  here  for  review  up- 
on error. 

Article  20  of  our  state  Constitution  was 
adopted  in  November,  1902.  It  provides, 
among  other  things,  for  a  so-called  consoli- 
dation government  for  the  city  and  county 
of  Denver.  Pursuant  to  Its  provisions,  a 
new  charter  was  adopted  in  which  the  office 
of  assessor  for  the  city  and  county  was  cre- 
ated, and  a  imrty  elected  thereto  who  con- 
tinned  to  perform  the  duties,  as  such,  until 
ousted  therefrom  by  the  decision  of  this 
court  in  the  case  of  People  ex  rel.  v.  Alex- 
ander, 34  Colo.  103,  86  Pac.  249,  wherein  it 
was  held   (following  the   reasons   stated  In 


*For  other  cases  see  sama  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  Ueriea  A  Rep'r  Indexes 


121  P.-48 


Digitized  by 


Google 


7M 


121  PACIFIC  REPOETEB 


(Cola 


tbe  case  of  People  ex  rel.  t.  Jobnson,  34 
Colo.  143,  86  Pac.  233)  that  tbe  people  of  tbe 
city  and  county  of  Denver  had  no  autborlty 
to  change  the  time  of  election,  term  of  of- 
fice, and  time  when  the  term  of  ottiee  of  the 
county  assessor  of  the  city  and  county  of 
Denver  should  commence.  Thereafter  all 
county  officers  for  this  county,  including  an 
assessor,  virere  elected  at  the  regular  state 
and  county  elections. 

The  record  as  a  whole  discloses:  That 
the  plaintiff  was  elected  county  assessor  of 
said  county  at  the  November  election,  1910, 
and  quallfled  accordingly.  That  no  person 
had  been  elected  under  tbe  provisions  of  the 
city  charter  to  perform  the  duties  of  as- 
sessor since  1904.  That  the  person  elected 
at  that  time  bad  been  ousted  in  the  case 
above  referred  to.  That  after  bis  election 
tbe  plaintiff,  without  question  from  any  one, 
performed  all  the  duties  of  said  office  and 
remained  in  the  performance  of  such  duties 
up  to  and  including  the  14th  of  December, 
1911.  That  up  to  that  time  he  had  been 
fully  recognized  by  all  tbe  authorities  of  the 
city  and  county  of  Denver  as  the  incumbent 
of  said  office,  during  which  period  he  never 
resigned  nor  withdrew  from  tbe  office,  nor 
bad  any  steim  been  taken  towards  his  re- 
moval. That  some  time  after  8  o'clock  dur- 
ing the  evening  of  December  14tb  tbe  hon- 
orable mayor  of  the  city  of  Denver  made  a 
certificate  of  appointment  designatiug  the 
defendant,  Hilts,  to  be  the  assessor  for  the 
city  and  county  of  Denver,  and  forthwith 
sent  tbe  appointment  as  such  to  the  board  of 
supervisors  of  the  city  then  in  session,  which 
board  at  once  confirmed  tbe  appointment. 
That  a  little  later  during  the  evening  Hilts 
took  tbe  oath  of  office  as  such,  tiled  a  bond 
as  required  by  tbe  ciiarter  of  said  city,  and 
filed  another  bond  with  tbe  Auditor  of  State 
for  approval.  That  thereafter,  some  time 
between  9  and  11  o'clock  tbe  same  night,  be 
proceeded  to  tbe  rooms  occupied  by  the 
plaintiff  as  the  assessor's  office  In  tbe  court- 
house accompanied  by  the  custodian  of  build- 
ings of  said  city  and  county,  and  a  number 
of  men,  some  in  police  uniforms,  and  finding 
tbe  plaintiff  with  some  of  bis  assistants  in 
possession  of  tbe  office,  with  tbe  doors  lock- 
ed, tbe  defendant.  Hilts,  tbe  custodian  of 
buildings,  and  others  with  them,  broke  into 
the  rooms  and  demanded  of  Arnold  that  be 
vacate  and  deliver  up  said  rooms  and  the 
contents  thereof  to  Hilts.  That,  upon  his 
refusal  so  to  do,  the  said  Hilts  and  those 
with  him  used  the  necessary  force  to  remove 
tbe  plaintiff  Arnold  and  bis  assistants  there- 
from, and  from  tbe  building.  That  wbiie 
the  amount'  of  force  used  was  perhaps  not 
unreasonable,  if  Justified  at  all,  tbe  evidence 
is  conclusive  of  the  fact  that  the  reason 
greater  force  was  not  used  was  upon  ac- 
count of  its  being  unnecessary  in  order  to 
overcome  tbe  resistance  made,  but,  bad  it 
been  necessary  to  have  used  greater  force, 
the  defendant  was  supplied  with  abimdaut 


assistance  to  have  overcome  any  force  which 
it  would  have  been  possible  for  tbe  plain- 
tiff to  have  caused  to  be  made,  after  he  bad 
been  advised  of  what  was  intended.  That 
since  such  forcible  removal  the  defendant 
has  held  possession  of  tbe  rooms  and  the 
other  county  property  therein,  covering  the 
records  pertaining  to  the  assessment  of  tbe 
property  of  said  city  and  county,  and  has 
been  protected  in  so  doing  by  certain  officers 
of  tbe  city  and  county  and  others.  That 
plaintiff  and  his  assistants  have  since  been 
deuled  access  to  tbe  rooms  or  tbe  books, 
papers,  and  records  therein  contained,  on 
accoimt  of  wblcb  they  have  been  unable  to 
perform  the  greater  pan  of  the  duties  per- 
taining to  the  assessment  of  the  property 
of  the  city  and  county  wblcb  they  were 
theretofore  performing. 

The  principal  contentions  made  to  sustain 
the  ruling  of  the  trial  court  are:  First.  That 
this  was  an  attempt  to  try  the  title  to  an 
office  which  it  is  conceded  In  this  jurisdic- 
tion can  onlj'  be  done  in  a  quo  warranto  pro- 
ceeding or  by  election  contest;  hence,  that  a 
court  of  equity  was  without  Jurisdiction. 
Second.  That  at  the  time  of  the  bringing  of 
this  suit  tbe  defendant  was  in  possession  of 
the  office  by  virtue  of  an  appointment  from 
the  mayor  to  fill  a  vacancy  in  the  office  of 
city  and  county  assessor,  which  office  was 
created  by  the  charter  and  to  which  office 
the  plaintiff  can  make  no  claim,  and  that 
under  the  decision  of  this  court  in  the  case 
of  People  ex  rel.  v.  Cassiday,  50  Colo.  503, 
117  Pac.  357,  tbe  defendant  became  tbe  de 
jure  officer  in  possession  and  was  in  the  per- 
formance of  his  duties,  and  that  he  was  not 
only  entitled  to  so  continue,  but.  If  disquali- 
fied, he  was  the  de  facto  officer,  hence  his 
right  to  continue  could  not  be  questioned  ex- 
cept in  a  proper  quo  warranto  proceeding, 
regardless  of  the  manner  in  which  be  secur- 
ed possessiou  of  the  office,  or  tbe  rooms, 
boolcs,  and  papers  pertaining  thereto.  It  will 
be  observed  that  this  attempted  ouster  by 
force  happened  at  a  time  when  neither  tbe 
Constitution,  state  laws,  nor  city  charter  pro- 
vided for  changes  to  be  made  In  tbe  Incum- 
bency of  this  office.  As  we  read  the  plead- 
ings, this  action  was  not  brought  to  test  tbe 
title  to  an  office,  but  to  restrain  a  certain 
person  from  forcibly  taking  possession  of 
the  rooms,  books,  and  furniture  pertaining 
to  the  office  of  assessor,  and  restrain  him 
from  thereafter  preventing  one  theretofore 
In  possession,  and  in  tbe  performance  of  such 
duties  from  continuing  to  perform  tbe  same, 
and  to  have  them  so  returned  to  him  with 
tbe  privilege  of  so  retaining  them,  and  to 
continue  In  tbe  performance  of  such  duties 
until  he  Is  ousted  therefrom,  and  tbe  proper- 
ty taken  from  him  in  the  manner  provided 
by  law.  In  a  case  of  this  kind  a  court  of 
equity  was  unquestionably  possessed  with 
Jurisdiction  to  grant  tbe  necessary  relief,  as 
said  by  tbe  Supreme  Court  of  Nebraska  la 
the  case  of  Hotchkiss,  Trustee,  r.  Keck  et  aL. 


Digitized  by 


Google 


Colo.) 


ARNOLD  V.  HILTS 


755 


86  Neb.  325.  125  N.  W.  510:  "Of  course, 
an  action  of  injunction  is  not  the  proper  rem- 
edy to  try  title  to  public  oflSce.  The  many 
authorities  cited  by  defendants  in  their  brief 
establish  that  proposition,  if  indeed  there 
was  ever  any  doubt  in  regard  to  it  The  law 
is  Just  as  clear  that,  where  one  Is  an  in- 
cumbent holding  the  office  under  a  prima 
facie  legal  right  and  performing  the  duties 
thereof,  a  court  of  equity  will  restrain  an  In- 
truder from  Interfering  with  the  proper  ex- 
ercise of  those  duties.  That  the  plaintiff 
held  this  office  for  a  term  of  two  years  end- 
ing in  1908  Is  conceded,  and,  under  the  stat- 
ute above  cited,  there  can  be  no  doubt  of 
bis  right  to  hold  oyer  until. a  successor  Is 
elected  and  qualified.  It  Is,  of  course,  equal- 
ly clear  that  the  defendants,  one  of  whom 
was  a  candidate  for  election  as  a  successor 
of  the  plaintiff,  are  not  Invested  with  the 
power  or  jurisdiction  to  determine  for  them- 
selves whether  they  were  duly  elected."  We 
think  this  principle  specially  applicable  here. 
It  is  .conceded  that  the  plaintiff,  Arnold,  was 
elected  as  an  as.sessor  within  and  for  the 
dty  and  county  of  Denver  at  the  November 
election,  1910.  At  that  time  pursuant  to  the 
provisions  of  the  Constitution  as  construed 
by  this  court  In  the  Alexander  Case,  supra, 
he  became  and  was  the  de  jure  officer  and 
thereafter  continued  In  the  performance  of 
bis  duties;  and,  while  it  is  true  that  the 
principles  of  law  announced  in  that  opinion 
were  overruled  in  the  case  of  People  ex  rel. 
V.  Casslday,  50  Colo.  503,  117  Pac.  357,  it 
is  also  a  fact  that  this  plaintiff  was  not  a 
party  to  that  action,  and  this  court  took  par- 
ticular pains  in  that  case  to  point  out,  in 
substance,  that,  while  the  principles  of  law 
announced  tn  one  case  might  be  applicable  to 
another  with  a  like  result  to  that  reached 
In  the  former,  yet  whatever  force  there  might 
be  in  the  contention  for  so  claiming  depends 
solely  on  the  principles  of  stare  decisis  not 
res  Judicata.  Otherwise,  when  applied  to  the 
facts  here,  it  would  be  to  say  that,  although 
Mr.  Arnold  had  been  duly  elected  by  the 
people  at  a  time  when  by  the  sanction  of 
the  highest,  court  in  the  state  he  became 
a  de  Jure  officer  and  continued  as  such 
until  thereafter  the  Supreme  Court  of  the 
United  States  declined  to  take  Jurisdiction 
in  an  action  decided  by  this  court  to  which 
be  was  not  a  party,  but  upon  account  of  the 
principles  therein  announced,  when  that  de- 
cision became  final,  he  thereafter  ceased  to 
be  a  de  jure  or  even  a  de  facto  officer,  but 
from  that  moment  became  a  usurper,  subject 
to  removal  by  force;  the  emergency  to  Jus- 
tify it  to  be  determined  by  another  claiming 
the  right  to  the  custody  of  the  property  and 
rooms  theretofore  occupied  by  him  as  such 
officer. 

We  cannot  agree  with  this  line  of  reason- 
ing. The  facts  upon  which  the  Cassiday  Case 
was  presented  are  not  all  present  or  Involved 
when  applied  to  the  conditions,  here.  In  that 
case  others  had  been  elected  under  the  pro- 


visions of  the  Constitution  to  perform  the 
duties  in  controversy.  When  that  decision 
became  final,  there  had  been  no  one  elected 
or  appointed  to  fill  the  office  of  city  and 
county  as.sessor,  and,  so  far  as  this  record 
discloses,  no  one  was  contending  that  he,  in- 
stead of  Mr.  Arnold,  had  the  right  to  per- 
form those  duties,  or  that  Arnold  was  with- 
out authority  to  do  so.'  Under  this  state  of 
facts,  it  was  not  only  Arnold's  right,  but  it 
was  his  duty,  to  continue  in  their  perform- 
ance. This,  of  necessity,  made  of  him  at 
least  a  de  facto  performer  of  the  duties  of 
the  office,  and  he  was  entitled  to  be  and  bad 
been  recognized  as  such  by  all  of  the  city 
officials.  But  it  is  contended  since  we  held 
In  the  Casslday  Case,  under  the  Constitution, 
that  there  is  no  office  of  county  assessor  as 
such,  that,  therefore,  there  can  be  no  such 
officer.  Ileuce  plaintiff  cannot  claim  to  be 
even  the  de  facto  performer  of  the  duties  of 
an  office  which  does  not  exist.  While  tech- 
nically speaking  this  may  be  true,  yet  we  also 
held  in  the  Casslday  Case,  as  well  as  in  the 
case  of  People  ex  rel.  v.  Sours,  31  Colo.  369, 
74  Pac.  167,  102  Am.  St  Rep.  34,  that  ar- 
ticle 20  of  the  Constitution,  by  the  abolish- 
ment of  these  county  offices  as  such,  did  not 
abolish  the  duties  pertaining  to  them,  but 
that  they  continued,  and  it  would  hereafter 
be  the  duty  of  some  one  to  continue,  to  per- 
form all  such  duties  Just  the  same  as  it  had 
been  prior  to  the  adoption  of  article  20.  Mr. 
Arnold  was  In  possession  of  the  books  and 
rooms  required  by  the  person  who  was  to 
perform  these  duties.  He  was  likewise  in 
the  discharge  of  these  duties,  hence  he  was 
at  least  the  performer  of  the  duties  pertain- 
ing to  the  office  which  calls  for  the  assess- 
ment of  the  property  of  the  city  and  county 
of  Denver  for  the  purposes  of  taxation.  So 
far  as  we  are  advised,  the  only  duties  pro- 
vided by  the  charter  for  the  city  assessor  to 
perform  are  tho^e  provided  for  by  the  gen- 
eral laws  of  the  state  for  all  county  asses- 
sors to  perform.  Mr.  Arnold  was  in  the  per- 
formance of  all  these  duties,  and,  at  the 
oral  argument,  it  was  admitted  by  one  of 
the  counsel  for  the  defendant  that  in  his 
opinion  his  acts  as  such  even  hereafter  would 
have  been  binding  upon  the  people  had  no 
one  been  appointed  by  the  mayor  to  fill  the 
position  of  city  and  county  assessor.  His 
certificate  of  election  and  oath  of  office  both 
purport  to  cover  and  read,  "the  office  of  as- 
sessor of  the  city  and  county  of  Denver,"  al- 
though further  showing  that  the  election  up- 
on which  they  were  issued  was  held  In  No- 
vember, instead  of  May,  as  the  charter  pro- 
vides. He  was  also  recognized  as  such  as- 
sessor by  the  city  and  county  authorities 
both  before  and  after  the  decision  in  the 
Cassiday  Case ;  and  while  these  facts  are  not 
specially  material  here,  where  the  title  Is  not 
to  be  tried,  they  do  have  some  bearing  upon 
the  question  of  his  good  faith  in  retaining 
pos.session  of  the  office.  Being  thus  In  pos- 
session and  having  taken  such  possession  at 
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a  time  when  he  was  recognized  by  all  as  the 
de  jure  oflBcer,  we  think  a  court  of  equity  la, 
under  these  facts.  Justified  in  restraining  in- 
terference by  force  with  such  possession  un- 
til his  right  to  the  office  has  been  determined 
In  proper  quo  warranto  proceedings.  2  High 
on  Injunctions  (3d  Ed.)  i  1315;  Blain  v.  Chip- 
pewa Circuit  Judge,  145  Mich.  59,  108  N.  W. 
440;  Poyntz.  etc.,  v.  Shackelford,  107  Ky. 
546,  54  S.  W.  855 ;  Braldy  v.  Therltt,  IT  Kan. 
468;  Gallaghan  v.  McGown  (Tex.  Civ.  App.) 
90  S.  W.  310;  Brady  v.  Sweetlaud,  13  Kan. 
41;  Conover  v.  Devlin,  24  Barb.  (N.  X.) 
587;  Kerr  et  al.  v.  Trego  et  al.,  47  Pa.  202. 
As  stated  by  the  Supreme  Court  of  Indiana 
in  the  case  of  City  of  Huntington  v.  Cast  et 
al..  149  Ind.  259,  48  N.  E.  1026:  "The  wel- 
fare and  good  order  of  society  and  govern- 
ment require  that  those  engaged  in  the  dis- 
charge of  public  duties  should  not  be  dis- 
turbed by  claimants  whose  right  to  discbarge 
such  functions  is  as  yet  uncertain.  Equity 
will  protect  the  possession  of  the  Incumbents 
from  any  unlawful  intrusion." 

It  Is  urged  that  this  court  Is  committed 
to  a  contrary  doctrine.  We  do  not  think 
the  cases  cited  sustain  the  contention.  The 
facts  in  the  case  of  People  ex  rel.  v.  District 
Court,  29  Colo.  277,  68  Pac.  224,  93  Am.  St 
Rep.  61,  were  in  no  respect  similar  to  those 
here.  No  similar  question  to  those  here 
presented  for  determination  was  before  the 
court  there.  The  case  of  Lawson  v.  Uays, 
39  Colo.  250,  89  Pac.  968,  Involved  the 
contention  of  whether  the  board  of  coun- 
ty commissioners  of  the  county  should  con- 
sist of  three  or  five.  Two  members  out  of 
the  three  whose  titles  were  not  questioned 
brought  an  action  to  restrain  two  others, 
who  had  Just  been  elected,  from  acting  or 
assuming  to  act  as  members  of  the  board 
until  final  determination  of  that  suit.  They 
asked  that  on  final  hearing  it  be  adjudged 
that  the  board  consist  of  three  members  and 
that  the  temporary  writ  sought  then  be 
made  permanent.  The  court  very  properly 
held  that  the  real  point  in  question  involved 
the  defendant's  title  to  a  public  office,  and,  as 
a  court  of  equity  will  not  try  such  title, 
the  trial  court  had  no  Jurisdiction  of  the 
subject-matter.  There  was  no  contention 
that  there  were  two  claimants  for  the  office, 
one  In  and  one  out,  or  pertaining  to  any 
force  in  securing  possession  or  otherwise. 
The  sole  question  was  to  determine  the  ex- 
istence of  the  office  which  would  cover  the 
defendant's  title  thereto.  In  the  case  of  Peo- 
ple ex  rel.  v.  Elbert  District  Court,  46  Colo. 
1,  101  Pac.  777,  the  controversy  was  lu  no 
respect  similar  to  this.  The  office  of  Ulsen 
as  county  commissioner  had  expired  by  lim- 
itations. The  relator  Pauls  had  been  chosen 
as  his  successor  and  qualified.  This  all 
transpired  in  a  peaceful,  orderly  manner, 
and  at  the  time  provided  for  such  changes, 
and.  as  we  said,  one  was  then  unconditionally 
out  and  the  other  unconditionally  In  the 
office,  and  the  party  seeking  the  Injunction 


had  neither  possession  to,  nor  claim  upon, 
it,  either  de  jure  or  de  facto,  yet  sought 
to  enjoin  out  of  the  office  one  who,  upoa 
the  undisputed  facts,  Iiad  been  solely  elect- 
ed thereto,  and  had  received  the  proper 
certificate,  had  taken  the  prescribed  oath 
and  possession  of  the  office.  It  is  entire- 
ly difTereut  from  the  case  at  bar.  Here 
the  incumbent,  Arnold,  had  gone  in  peace- 
fully and  lawfully  at  the  time  he  should, 
and  was  de  facto  in  the  performance  of 
such  duties  when  forcibly  removed  by  an- 
other claimant  whose  rights  to  it  liad  not  as 
yet  been  determined.  Under  such  circum- 
stances, a  court  of  equity  will  protect  such 
an  Incumbent  in  possession  as  against  others 
who  may  claim  the  right  to  it  until  their 
claims  are  established. 

It  is  next  contended  as  the  defendant  is 
now  In  possession  by  virtue  of  an  appoint- 
ment from  the  mayor,  confirmed  by  the  su- 
pervisors, etc.,  as  provided  by  the  charter, 
and  In  the  performance  of  the  duties,  that 
this  makes  of  him  at  least  a  de  facto  officer 
In  possession;  further,  that  a  consideration 
of  his  title  will  disclose  that  he  is  In  fact 
a  de  Jure  officer,  but  in  either  event,  as  these 
questions  cannot  be  looked  into  or  tried  lu 
an  equitable  proceeding,  the  only  way  he 
can  now  be  ousted  or  these  questions  tested 
Is  by  quo  warranto  proceedings  against  him. 
As  previously  stated,  the  title  to  the  office  or 
any  office  Is  not  Involved  in  this  action,  but 
the  real  question  to  be  determined  pertain- 
ing to  this  phase  of  the  contention  is  wheth- 
er the  courts  are  to  recognize  that  there 
is  an  advantage  to  be  gained  by  securing 
possession  forcibly.  If  this  is  true,  then  a 
similar  advantage  Is  to  be  had  by  the  ousted 
party,  rallying  to  his  assistance  sufficient 
support  to  overcome  the  resistance  of  the 
other  Incumbent,  and  retake  possession;  the 
result  being  that  the  courts  would  recognize 
the  advantage  secured  by  the  one  who  could 
rally  to  his  assistance  the  larger  mob  to  be 
used  in  aiding  him  to  obtain  or  in  retaining 
possession.  It  would  be  to  say,  "Let  mob 
violence  prevail,  and  the  courts  will  recognize 
that  the  winner  has  thus  secured  an  advan- 
tage over  his  adversary,  also  that  a  claim- 
ant for  an  office  or  for  the  rooms,  iwoks, 
and  papers  pertaining  to  one  can,  for  him- 
self, decide  when  a  sufficient  emergency  ex- 
ists to  Justify  such  action."  This  court  has 
heretofore  held  that  this  is  not  the  law  In 
this  Jurisdiction,  and  has  pointed  out  tlie 
proper  mode  of  procedure  In  which  to  have 
these  questions  determined.  In  Re  Fire  and 
Excise  Commissioners,  19  Colo.  499,  36  Pac. 
240,  in  commenting  upon  the  proper  mode  of 
procedure  to  have  determined  the  rights  of 
different  claimants  to  an  office,  this  court 
said:  "That  no  further  doubt  may  exist  up- 
on this  question,  we  say,  without  hesitancy, 
that,  If  the  executive  order  of  removal  is 
questioned  by  the  Incumbent,  the  courts  bare 
the  power,  and  It  is  exclusively  within  their 
province,  to  pass  upon  such  objections  and 
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determine  as  between  the  respective  claim- 
xiuts  tlie  right  to  the  office  iii  question,  and 
the  law  provides  a  plain  and  adequate  pro- 
cedure for  that  purpose,  and  a  speedy  deter- 
uiiuutlon  of  such  question  is  insured  by  ex- 
press statute.  Mills*  Ann.  Stats,  p.  830.  All 
law-abiding  citizens  will,  and  all  others 
should  be  required  to,  submit  such  contro- 
versies to  these  tribunals  for  settlement. 
The  district  attorney  is  empowered  by  stat- 
ute to  bring  an  action  for  that  purpose."  At 
page  503  of  19  Colo.,  at  page  242  of  36  Tac, 
in  commenting  upon  this  same  phase  of  the 
matter,  this  court  further  said:  "A  proper 
regard  for  the  reputation  and  peace  of  the 
community  would  dictate  tliat  the  claimants 
Institute  proper  proceedings  in  court  to  de- 
termine their  right  to  the  offices.  In  this 
way  a  speedy  and  peaceful  result  can  be 
reached,  and  the  person  entitled  to  the  office 
Installed  therein  without  disturbance  or  de- 
lay." If  it  were  necessary,  we  might  add 
that  the  very  foundation  of  organized  gov- 
«rnment  depends  npon  all  citizens  who  re- 
fuse being  compelled  to  recognize  and  bow 
to  the  rules  and  regulations  of  the  majority 
promulgated  through  the  laws  of  the  land. 
A  somewhat  similar  state  of  facts  existed  In 
the  case  of  Blaln  v.  Chippewa  Circuit  Judge, 
supra,  where  the  party  taking  possession 
by  force  made  this  same  contention.  The 
Supreme  Court  of  Michigan  in  answer  to 
this  contention,  among  other  things,  at  page 
65  of  145  Mich.,  at  page  446  of  108  N.  W., 
said:  "To  the  suggestion  that  the  injunction 
should  be  dissolved  upon  the  ground  that 
Blain  and  not  Hecox  is  the  de  facto  officer, 
we  reply  that  this  claim  can  only  rest  upon 
the  proposition  that,  while  Hecox  was  un- 
qnestlonably  an  officer  in  possession,  claim- 
ing title  to  the  office,  and  performing  his 
duties  whenever  occasion  presented,  Blain, 
by  virtue  of  a  trespass  and  the  acquiescence 
of  his  friends,  whereby  he  e-xcluded  Hecox 
from  the  official  place  of  business,  and  in 
part  of  the  property  belonging  to  the  office, 
and  proceeded  to  perform  its  duties  -when 
opportunity  offered,  thereby  became  the  de 
facto  officer  instead  of  Hecox,  and  that, 
therefore,  this  Injunction  could  not  be  law- 
fully issued,  because  restraining  him  from 
performing  the  duties  of  the  office  would  be 
ousting  a  de  facto  officer.  We  are  of  the  opin- 
ion that  this  is  unduly  dignifying  an  attempt 
at  forcible  usurpation,  and  that  Hecox  is 
the  de  facto  officer,  and  that,  if  his  bill  made 
a  prima  facie  case  In  the  opinion  of  the 
circuit  Judge,  it  was  a  proper  exercise  of 
discretion  to  restrain  interference  with  He- 
cox's  performance  of  duty  by  Blain.  Certain- 
ly the  question  of  who  is  really  the  de  fac- 
to officer  cannot  depend  alone  upon  the  abil- 
ity of  one  to  forcibly  exclude  an  officer  from 
his  place  of  business,  and  while  holding  him 
out  by  force  perform  its  duties  to  the  extent 
of  doing  such  business  as  Is  presented.  Such 
methods  of  obtaining  possession  of  a  contest- 
ed office  would  have  advantage  of  apparent 


simplicity,  but  would  not  tend  to  the  pres- 
ervation of  the  public  peace.  This  opinion 
rests  upon  the  belief  that  the  bill  shows  He- 
cox to  be  the  de  facto  officer  in  possession 
of  the  office  when  the  application  for  injunc- 
tion was  made."  To  the  same  effect,  in  sub- 
stance, is  the  Kansas  case  of  Braidy  v.  The- 
ritt,  supra.  The  rule  announced  reading 
from  the  syllabus  is :  "Where  an  office  Is  in 
dispute  between  two  persons,  and  the  one 
in  actual  possession  of  the  office  steps  out  of 
the  place  where  the  business  Is  usually  per- 
formed, but  with  no  intention  of  abandon- 
ing the  office,  or  of  giving  it  to  the  other  per- 
.son,  and  such  other  person  witli  full  knowl- 
edge of  the  facts  steps  In  and  immediately' 
proceeds  to  do  business  as  though  he  was 
in  fact  the  officer,  held  that,  as  between 
such  two  i)ersons,  the  one  previously  in  pos- 
session must  be  considered  as  the  officer  de 
facto."  We  think  this  principle  applicable 
here,  and,  if  any  advantage  is  to  be  recogniz- 
ed by  possession  under  this  state  of  facts,  it 
belongs  to  the  incumbent  who  was  In  the 
office  and  in  the  performance  of  the  duties 
prior  to  the  time  the  contention  arose.  Mr. 
Arnold  was  inducted  into  office  peacefully 
and  lawfully,  and,  under  the  facts  as  they 
exist  here  as  between  him  and  the  defendant 
claimant,  he  should  be  allowed  to  vacate 
peacefully,  or  be  lawfully  removed,  and,  un- 
til such  time  comes,  he  should  be  protected 
by  the  courts  in  such  possession.  Let  it  be 
understood  that  nothing  in  this  opinion  is 
intended  to  give  any  expressions  pertaining 
to  the  right  to  continue  to  hold  any  office 
Involved  or  the  possession  of  the  office,  or 
privilege  to  perform  the  duties  pertaining 
thereto,  when  it  is  sought  to  have  those  mat- 
ters tested  In  a  proper  proceeding  instituted 
for  that  purpose. 

For  the  reasons  stated,  the  Judgment  is 
reversed  and  the  cause  remanded,  with  In- 
structions that  a  decree  be  entered  in  har- 
mony with  the  prayer  of  the  plaintiff's  com- 
plaint. 

Reversed  and  remanded,  with  instructions. 

WHITE  and  GARRIGUBS,  JJ.,  dissent. 
CAMPBELL,  C.  J.,  not  participating. 

GABBERT,  J.  (specially  concurring).  Two 
questions  are  presented  by  the  record  In  this 
case:  (1)  Where  two  persons  are  claiming 
the  right  to  the  same  public  office,  one  in 
possession  under  prima  facie  legal  right,  can 
the  other  rightfully  obtain  possession  by 
force?  (2)  If  possession  is  obtained  by  force, 
can  the  one  thus  ousted  be  reinstated  By  a 
proceeding  in  equity? 

Arnold,  at  the  regular  election  In  Novem- 
ber, 1910,  was  elected  to  the  office  of  county 
assessor  of  the  city  and  county  of  Denver 
for  the  term  of  two  years,  beginning  in  Janu- 
ary, 1911.  He  duly  qualified,  entered  into 
the  possession  of  the  rooms  in  which  the 
business  pertaining  to  assessor  was  transact- 
ed, as  well  as  the  records,  books,  and  para- 
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phemalla  of  the  office,  and  was  In  possession 
of  such  office,  discharging  the  duties  thereof, 
on  December  14,  1911.  On  that  date,  Hon. 
Robert  W.  Speer,  mjiyor  of  the  city  and 
county  of  Denver,  assuming  that  there  was 
a  vacancy  in  the  office  of  assessor,  for  tliat 
entity  appointed  Mr.  Hilts  to  that  position. 
Hilts,  claiming  to  have  qualified  as  by  law 
required,  proceeded  to  the  rooms  occupied 
by  Arnold  in  his  official  capacity,  and  de- 
manded possession  thereof  and  the  books 
and  records  pertaining  to  the  office  of  as- 
sessor. This  was  refused,  when  Hilts,  aided 
by  others,  broke  open  the  door  of  the  rooms, 
and  by  force  took  possession  and  ejected  Ar- 
nold. Arnold  then  brought  an  action  in  the 
district  court,  the  purpose  of  which  was  to 
restrain  Hilts  from  interfering  with  him  in 
the  performance  of  his  duties  as  assessor; 
and  requiring  Hilts  to  redeliver  to  him  pos- 
!<es»ion  of  the  rooms,  records,  books,  and 
paraphernalia  of  the  office  until  he,  the 
pluintifT,  was  removed  from  the  office  of 
assessor  according  to  law.  This  relief  was 
denied,  and  Arnold  has  brought  the  cause 
here  for  review  on  error.  On  behalf  of  Hilts, 
It  is  contended  that  title  to  a  public  office 
cannot  be  determined  by  injunction.  This 
is  correct.  We  have  so  held  in  at  least  three 
cases,  and  that  title  to  a  disputed  public  of- 
fice can  only  be  established  by  quo  warranto, 
or  in  a  proper  case  In  an  election  contest,  as 
prescribed  by  statute.  People  ex  rel.  Hinck- 
ley V.  District  Court,  29  Colo.  277,  68  Pac.  224, 
93  Am.  St.  Rep.  61;  Lawson  v.  Hays,  39  Colo. 
250.  89  Pac.  968;  People  ex  rel.  v.  District 
Court,  46  Colo.  1,  101  Pac.  777.  In  each  of 
those  cases,  however,  the  facts  were  such 
that  the  rights  of  the  respective  parties  could 
only  be  determined  by  ascertaining  which 
of  the  litigants  was  entitled  to  the  office  in 
dispute.  In  none  of  these  cases  was  the 
question  involved  of  whether  or  not  one  in 
the  possession  of  an  office  under  a  prima 
facie  legal  right  could,  by  injunction,  re- 
strain another  from  interfering  with  the  dis- 
charge of  the  duties  of  the  one  in  possession 
until  the  right  to  the  office  was  determined 
according  to  law.  In  fact,  in  the  I^awson 
Case  it  was  stated  that  there  was  no  charge 
to  the  effect  that  the  defendants  In  the  case 
were  seeking  to  molest  or  interfere  in  any 
way  with  the  plaintiffs  in  discharging  their 
official  duties.  Hence  It  was  said  the  cases 
cited,  to  the  effect  that  a  public  officer,  either 
de  Jure  or  de  facto,  rightfully  in  possession, 
and  exercising  the  duties  of  his  office,  was 
entitled  to  an  injunction  against  interference 
with  him  in  the  perfonuauce  of  such  public 
duties,  to  the  detriment  of  the  public  busi- 
ness, were  not  In  point.  In  the  case  at  bar, 
as  stated  at  the  outset,  the  question  Is 
whether  or  not  one  claiming  title  to  a  pnbHc 
office  can,  by  force,  oust  another  from  the 
possession  of  such  office  who  claims  to  be 
rightfully  entitled  thereto  under  a  prima 
facie  legal  right.    For  a  better  understanding 


of  the  situation,  it  should  be  here  stated  that 
the  contention  on  the  part  of  Mr.  Illlts  is 
that  the  decision  of  this  court  in  the  Cassiday 
Case,  50  Colo.  503,  117  Pac.  .357,  holding  that, 
by  virtue  of  article  20  of  the  state  Constitu- 
tion and  the  charter  adopted  by  the  city  and 
county  of  Denver,  county  offices  and  county 
officers,  as  such,  were  abolished,  and  that 
the  officers  to  perform  the  functions  of  coun- 
ty officials  were  such  as  by  the  charter 
provided,  thus  overruling  the  decision  in 
the  Johnson  Case.  34  Colo.  143,  86  Pac.  233. 
which  held  that  within  the  municiimlity  of 
the  city  and  county  of  Denver  there  were 
two  entities,  one  a  county  and  the  other  a 
city,  and  that  officers  of  the  former  must 
be  elected  as  provided  by  the  Constitution,, 
and  the  general  laws  relating  to  officials, 
that  Arnold  is  no  longer  entitled  to  dis- 
charge the  duties  of  assessor,  and  that  that 
office  may  now  be  filled  by  appointment  by 
the  mayor. 

Arnold  was  elected  at  the  regular  election 
in  the  fall  of  1910,  for  the  term  of  two  years, 
beginning  January  following.  He  qualified, 
was  peaceably  inducted  into  office,  and  pro- 
ceeded without  question  from  any  one  to 
discharge  the  duties  of  the  office  until  ques- 
tioned by  Mr.  Hilts.  Arnold  was  therefore 
at  least  an  officer  de  facto  at  the  time  Hilts 
ousted  him  of  possession.  Whether  the  de- 
cision in  the  Cassiday  Case  in  any  manner 
affected  his  office,  or  by  that  decision  his 
rights  thereto  were  in  any  manner  different 
from  what  they  were  under  the  decision  in 
the  Johnson  Case,  are  in  no  sense  involved 
in  .the  proceeding  before  us.  It  may  be  that 
Hilts  is  now  entitled  to  the  office  of  assessor, 
but  he  has  no  power  or  authority  to  deter- 
mine that  question  for  mmself  by  forcibly 
ejecting  Arnold,  who,  at  least,  is  a  de  facto 
officer^  and  taking  possession  of  the  records 
of  ttie  office.  The  law  provides  a  tribunal 
and  an  appropriate  proceeding  to  determine 
this  question.  That  a  public  officer  either 
de  Jure  or  de  facto  in  ttie  lawful  possession 
of  an  office  is  entitled  to  an  injunction  to 
restrain  one  who  disputes  his  right  to  it  from 
employing  force  to  prevent  him  from  dis- 
charging his  official  duties  until  the  rights 
of  the  respective  claimants  are  settled  in 
the  manner,  and  in  the  forum,  which  the 
law  provides,  is  beyond  successful  dispute, 
both  on  principle  and  authority.  Hotchklss 
V.  Keck,  86  Neb.  822.  126  N.  W.  609;  Cal- 
laghan  v.  McGown  (Tex.  Civ.  App.)  90  S.  W. 
319;  Braidy  v.  Theritt,  17  Kan.  468;  Poynts. 
V.  Shackelford,  107  Ky.  647,  64  S.  W.  856: 
Blain  V.  Chippewa  Circuit  Judge,  146  Mich. 
59,  108  N.  W.  440.  Any  other  rule  would  be 
detrimental  to  the  public  interest  by  creating 
public  confusion  in  the  discharge  of  official 
duties,  and  invite  a  breach  of  the  peace. 
The  one  in  possession,  if  ousted  by  force,  if 
his  rights  could  not  be  protected  by  the 
courts,  might  resort  to  force  to  regain  pos- 
session, and,  if  successful,  the  dusted  party 
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CQuld  again  employ  force  to  gain  possession. 
In  order  to  preserve  tranquillity,  litigants 
must  be  required  to  settle  their  disputes  in 
the  forum  which  the  law  provides  for  that 
purpose.  One  who  ejects  another  from  an 
office  rightfully  in  possessloo  under  claim 
and  color  of  title  will  not  be  heard  to  say 
that  by  virtue  of  his  wrongful  act  the  lat- 
ter cannot  be  reinstated,  except  by  a  Judg- 
ment in  a  proceeding  to  determine  the  title 
to  the  office. 

We  think  all  the  propositions  InToIved  in 
this  case  are  fully  settled  by  the  decision  of 
this  court  in  Re  Fire  and  Excise  Commis- 
sioners. 19  Colo.  482,  36  Pac.  234.  It  was 
there  held  that  the  Governor  had  no  au- 
thority to  forcibly  Induct  his  appointees  into 
office,  and  that  the  rights  of  such  appointees, 
as  against  the  incumbents,  could  only  be  de- 
termined in  an  appropriate  proceeding.  If  a 
claimant  to  an  office  is  without  authority  to 
employ  force  to  oust  one  in  posses-sion,  hav- 
ing prima  fade  legal  right  to  such  office, 
then  it  must  follow  that  any  threatened  at- 
tempt of  the  claimant  to  employ  force  could 
he  enjoined,  and  that,  if  before  such  Injunc- 
tion was  obtained  be  secured  possession  by 
force,  the  courts  are  clothed  with  authority, 
and  it  is  their  duty,  to  reinstate  the  ousted 
official. 

WHITE,  J.  (dissenting).  When  Hilts  and 
those  associated  with  him  entered  the  room 
occupied  by  Arnold,  and,  as  disclosed  by 
this  record,  forcibly  ejected  the  latter  there- 
from, and  took  possession  thereof  and  of 
the  l>ooks  and  other  paraphernalia  used  by 
him  in  performing  the  duties  pertaining  to 
the  office  of  assessor,  they  were  clearly  in 
the  wrong,  and  there  is  no  theory  under 
which  their  acts  in  that  respect  can  be  Jus- 
tified or  excused.  It  is  likewise  equally 
true  that  all  law-abiding  citizens  will,  and 
all  others  should,  be  required  to  refrain 
from  the  use  of  force  in  an  effort  to  estab- 
lish their  rights  or  supposed  rights.  It 
does  not  follow,  however,  that  when  rights 
are  once  established,  even  by  force,  that  a 
court  of  equity  will,  or  can  lawfully,  compel 
a  surrender  of  such  rights,  and  restore  them 
to  one  not  lawfully  entitled  thereto.  If  A. 
lias  possession  of  B.'s  horse,  and  under  a 
wrongful  claim  of  ownership,  or  right  of 
possession,  or  arbitrarily,  refuses  to  sur- 
render the  same  to  B.,  the  latter  has  no  le- 
gal right  to  assault  A.  and  take  from  him 
the  horse.  If  he  should  do  so,  however,  no 
court  of  equity  will  compel  B.  to  surrender 
the  horse  to  A.  and  resort  to  a  suit  at  law 
to  recover  the .  same.  The  taking  of  the 
horse  by  B.  from  the  possession  of  A.  con- 
stituted no  private  wrong  against  A.  cog- 
nizable in  a  court  of  equity,  though  the  man- 
ner of  taking  constituted  a  public  wrong, 
to  wit,  a  wrong  against  society.  So  here,  If 
Arnold  had  possession  of  rooms,  books,  and 
other  paraphernalia  which  were  Incidents 
of  an  office  to  which  Hilts  had  been  lawfully 


appointed,  qualified  thereunder,  and  entered 
upon  the  discharge  of  its  duties,  and  the 
former  refused  to  surrender  such  incidents 
of  the  office  to  Hilts,  the  latter  bad  no  le- 
gal  right   to   assault   Arnold  and   take  the 
rooms,  books,  papers,  etc.,  from  him.     Hav- 
ing done  so,  however,   no  court  of  equity 
should  compel   Hilts  to  surrender  such  in- 
cidents of  his  office,  and  resort  to  a  suit  at 
law  to  recover  the  same.    If  Arnold  Is  not 
the  de  Jure  officer,  and  Hilts  Is,  the  taking 
of  the  Incidents  of  the  office  by  Hilts  from 
the  possession  of  Arnold  constituted  no  pri- 
vate wrong  against  Arnold  cognizable  in  a 
court  of  equity,  though  the  manner  of  tak- 
ing constituted  a  public  wrong,   to   wit,   a 
I  wrong  against  society.     The  wrong  consist- 
I  ed  solely  in  the  manner  of  the  act  of  tak- 
I  ing — that  is.   in   breaking  the  peace  of  so- 
■  dety — and  the  retention,  after  taking,  could 
I  in  no  wise  be  a  wrong,  either  public  or  pri- 
vate.    Arnold  could  have  no  Interest  in  the 
office  unless  he  be  the  de  Jure  officer.    The 
I  interest  of  the  public  is  twofold:    First,  that 
I  the  peace  of  society  be  maintained;  second, 
I  tliat  the  person  In  whom  the  law  has  vested 
the  duty  of  performing  public  functions  be 
permitted  to  do  so.     By  the  act  of  taking 
the  peace  of  society  was  disturbed,  a  public 
crime   committed,    and    for    that    offense   a 
punishment  is  prescribed  by   statute  to  be 
Imposed  upon  the  wrongdoers. 

But  the  majority  opinion  concedes  that 
title  to  an  office  cannot  be  tried  in  this 
character  of  a  suit,  but  holds  that  this  ac- 
tion was  not  brought  to  test  the  title  to 
an  office;  that  Its  sole  purpose  Is  to  restrain 
another  from  forcibly  taking  possession  of 
the  incidents  of  such  office,  require  him  to 
return  the  same  to  the  o£Bce,  and  to  re- 
strain him  from  thereafter  preventing  one 
theretofore  in  possession  of  such  office,  and 
in  the  performance  of  the  duties  pertaining 
thereto,  from  continuing  to  perform  the 
same,  As  a  public  office  In  an  Intangible 
thing  consisting  of  the  incidents  thereof,  an 
agency,  and  duties  to  be  performed,  It  is 
necessarily  one  entity;  and,  as  no  one  can 
be  ousted  from  an  intangible  thing  by  force, 
the  physical  taking  of  rooms,  books,  and 
papers  Incident  to  an  office  does  not  l^ally 
sever  them  from  the  office,  and  the  act  of 
taking  by  force  is,  in  legal  effect,  a  con- 
tinuing act,  I  concede  that  a  court  of  equity 
might  in  a  proper  case  exercise  its  power 
to  put  a  stop  to  the  attempted  act  of  sev- 
erance. This,  however,  presupposes  the  ex- 
istence of  an  office,  an  iucuml>ent  thereof 
holding  under  a  prima  facie  title  and  per- 
forming the  duties  thereof,  and  the  in- 
junction can  only  restrain  an  "Intruder," 
not  one  legally  entitled  thereto.  Such  is  the 
effect,  I  think,  of  the  holding  in  the  cases 
and  authorities  cited  in  the  majority  opin- 
ion, except  those  ba.sed  solely  upon  statutes 
authorizing  such  procedure. 

Hotchkl8.s,  Trustee,  v.  Keck  et  al.,  86  Neb. 
322,  325,  125  N.  W.  609,  is  the  first  case 
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cited  and  quoted  from  upon  this  question. 
An  Inspection  of  the  quotation  and  the  case 
disclose  that  there  was  without  question 
an  existing  office,  an  incumbent  who  had 
been  holding  the  otRce  under  a  certificate 
of  election  for  two  preceding  years,  and, 
under  the  statute,  had  a  right  to  hold  over 
until  a  successor  wag  elected  and  qualified ; 
and  the  defendant  enjoined,  though  having; 
been  a  candidate  for  election  as  successor 
to  the  incumbent,  had  not  received  a  certif- 
icate of  election,  but  the  canvassing  board 
had  refused  to  issue  to  him  such  certificate. 
Thus  the  legal  effect  of  the  facts  appearing 
constituted  the  party  restrained  an  intruder, 
one  without  right  or  title  to  enter.  Clearly 
in  such  case  the  title  to  an  office  is  not 
involved.  That  opinion,  after  stating  that 
it  is  the  duty  of  the  board  of  canvassers 
of  the  election  returns  to  determine  wheth- 
er a  candidate  for  the  office  in  question 
was  elected,  and.  If  so,  to  issue  a  certif- 
icate to  that  effect,  declares  that.  If  they 
refuse  the  certificate,  "the  candidate  has 
no  prima  facie  right  to  the  office."  I  can- 
not make  the  meaning  of  that  decision  clear- 
er tlian  by  quoting  from  the  syllabus  as  fol- 
lows: "If  one  without  any  prima  facte  right 
to  an  office  attempts  to  take  possession  of 
the  office  and  discharge  the  duties  thereof, 
a  court  of  equity,  at  the  suit  of  the  in- 
cumbent of  the  office,  will  restrain  him  from 
so  doing."  2  High  on  Injunctions  (4th  Ed.) 
i  1315,  is  also  cited,  and  a  cursory  reading 
of  the  text  would  seem  to  support  the  ma- 
jority opinion.  The  author  of  the  text,  how- 
ever, dtes  but  two  cases-estate  v.  Durkee, 
12  Kan.  308,  and  Brady  v.  Sweetland.  13 
Kan.  41 — ^In  support  of  the  proposition.  The 
former  case,  a  suit  In  the  nature  of  quo 
warranto  to  oust  certain  alleged  officers,  con- 
tained a  prayer  for  an  injunction  against 
such  alleged  officers  and  others  as  an  ancil- 
lary proceeding.  A  temporary  injunction  was 
granted  by  the  Judge  of  the  court  tielow  in 
accordance  with  the  prayer  of  the  com- 
plaint. Afterward  the  temporary  injunction 
was  dissolved  as  to  such  alleged  officers. 
In  holding  that  the  temporary  injunction 
was  properly  dissolved,  the  Supreme  Court 
interpreted  the  quo  warranto  petition  as  al- 
leging that  the  defendants  therein  were  the 
county  officers  de  facto  and  probably  de  Jure, 
and  held  that  under  such  facts  the  state, 
as  plaintiff,  had  no  right  to  restrain  them 
from  the  exercise  of  the  duties  and  functions 
of  their  several  offices  pending  the  litiga- 
tion; the  syllabus  on  that  question  being 
as  follows:  "In  an  action  in  the  nature  of 
quo  warranto  against  officers  de  facto  who 
claim  to  be  officers  de  Jure,  It  is  not  error 
for  the  jndge  of  the  court  below  to  di.s- 
solve  a  temporary  injunction  granted  to  re- 
strain such  officers  de  facto  from  exercising 
the  duties  and  functions  of  their  respective 
offices  pending  the  litigation."  Surely  such 
case  cannot  be  an  authority  for  the  doc- 
trine  announced   in   the   majority   opinion, 


but  directly  supports  the  proposition  that  an 
injunction  can  never  properly  issue  in  a  cas* 
of  this  character,  unless  the  undisputed 
facts  show  that  the  injunctive  plaintiff  has 
prima  facie  title  to  the  office  and  the  en- 
joined defendant  has  no  such  title.  The 
other  case,  Brady  v.  Sweetland,  supra,  cited 
by  nigh  on  Injunctions  in  support  of  his 
text,  and  also  in  the  majority  opinion,  was 
upon  the  following  admitted  facts:  B.  was 
the  treasurer  of  a  school  district,  N.  S.  was 
the  clerk  of  said  district,  and  I.  S.  was  the 
director  of  the  same,  and  the  three  consti- 
tuted the  school  district  board.  W.  claimed 
to  be  entitled  to  the  office  of  treasurer  there- 
of instead  of  B.,  and  had  previously  insti- 
tuted an  action  against  the  latter  In  the  na- 
ture of  quo  warranto  to  have  his  rights  de- 
termined and  to  obtain  possession  of  the  of- 
fice. While  that  action  was  still  pending, 
W.,  in  conjunction  with  one  member  of  the 
board,  undertook  to  hire  teachers  and  toolc 
posse.ssion  of  the  schoolhouse.  The  school 
board,  as  represented  by  a  majority  there- 
of, asked  for  an  injunction  against  W.  and 
his  associate.  The  injunction  as  prayed  was 
granted.  Thus  the  case  is  one  wherein  the 
party  enjoined  admitted  by  the  pleadings 
that  the  plaintiffs  were  snch  officers,  and  by 
reason  of  the  institution  of  the  quo  warranto 
proceedings  also  admitted  that  the  party 
seeking  the  injunctive  relief  was  actually  in 
pos.session  of  the  office  and  performing  the 
duties  thereof.  Therefore  the  enjoined  de- 
fendant clearly  came  within  the  definition  of 
an  intruder,  one  who  in  no  sense  had  a  pri- 
ma facie  right  to  the  office. 

Braidy  y.  Theritt,  17  Kan.  4«8,  la  likewise 
cited  in  the  majority  opinion.  The  case  In 
my  Judgment  does  not  support  the  majority 
opinion.  In  that  case  T.  and  others  brought 
snlt  against  B.  and  others  to  restrain  the 
latter  from  interfering  with  T.  while  dis- 
charging bis  duties  as  a  member  of  the  coun- 
cil of  the  city  of  Wathena.  The  council  con- 
sisted of  five  members.  Four  were  admitted 
by  the  pleadings  to  have  been  such  members. 
The  other  member  was  either  T.  or  B.  Botii 
claimed  it.  T.  it  was  admitted  had  been  in 
the  possession  thereof  under  a  certificate  of 
election  for  the  year  previous,  and  continu- 
ed, under  the  law,  to  hold  the  office  until 
his  successor  was  duly  elected  and  qualltted. 
T.  and  B.  were  opiiosing  candidates  for  the 
office  at  a  subse<iuent  election,  and  T.  re- 
ceived the  certificate  of  election  and  qualified 
under  the  same  as  his  own  successor.  B. 
received  no  certificate  of  election  from  any 
source,  and  Iiad  never  acted  as  councilman, 
but  the  mayor  refused  to  recognize  T.  and 
assumed  to  recognize  B.  as  the  councilman. 
Thereupon  two  who  were  admitted  to  be 
legal  members  of  the  council,  together  with 
T.,  retired  from  the  meeting.  B.  thereupon 
assumed  to  take  the  oath  as  a  councilman, 
and  with  the  other  two  councilmen  remain- 
ing proceeded  to  do  business  as  a  city  coun- 
cil.   The  court  held  that  an  injunction  against 
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B.  to  prevent  blm  Interfering  with  T.  In  tbe 
'discharge  of  the  latter's  duty  as  councilman 
was  proper.  The  facts  of  the  case  clearly 
shovf  that  B.,  not  baring  received  a  certifi- 
cate of  election,  was  in  no  wise  either  a  de 
jure  or  a  de  facto  officer,  and  that  T.  was 
not  only  prima  facie  the  de  Jure  officer,  but 
also  actually  the  de  facto  officer.  The  legal 
efTect  of  the  facts  remove  the  case  from  tliat 
class  where  the  title  to  an  office  is  involved. 
I'nder  the  facts  B.  comes  clearly  within  the 
detiuition  of  an  intruder,  one  having  no 
prima  fade  title  whatever. 

Poyntz  V.  Shackelford,  107  Ky.  546,  54  S. 
W.  855,  cited  in  the  majority  opinion,  holds, 
quoting  from  other  authorities,  ttiat:  "The 
actual  incumbent  of  an  office,  whether  de 
jure  or  de  facto,  if  duly  qualified  and  in  of- 
fice by  virtue  of  a  certificate  of  election  is- 
sued by  the  proper  officers,  will  be  protected 
by  injunction  against  unlawful  interference 
with  his  possession  thereof."  The  opinion 
in  that  case  discloses  that  the  question  of 
the  title  to  the  office  wus  solely  a  matter 
of  law,  the  facts  being  undisputed,  and  that 
the  court  determined  thjit  matter  and  grant- 
ed the  injunction  in  favor  of  the  de  Jure 
officers  who  were  also  the  de  facto  officers. 
Clearly  it  is  not  authority  for  the  doctrine 
as  applied  in  the  case  at  bar.  The  case  of 
Callagban  v.  McGowan  (Te.^.  Civ.  App.)  90 
S.  W.  319,  cited  In  the  majority  opinion,  sus- 
tains an  injunction  l.ssued  in  favor  of  those 
undlsputedly  In  possession  of  an  office  under 
certificate  of  appointment  from  interference 
by  certain  persons  who  in  no  wise  claimed 
to  be  entitled  to  the  office,  but  only  that  they 
had  a  right  to  take  jwssesslou  of  the  rooms 
and  the  authority  to  appoint  some  one  to  dis- 
cbarge the  duties  of  the  office.  Another 
case  cited  In  the  majority  opinion  is  Kerr  et 
al.  V.  Trego  et  al.,  47  Pa.  292.  I  thinlc  a 
careful  consideration  of  that  case  clearly 
shows  that  it  comes  within  the  rule  an- 
nounced in  Braidy  v.  Theritt,  supra;  that  Is, 
the  legal  eftect  of  the  facts  removes  the  case 
from  the  class  where  the  title  to  an  office  is 
involved.  The  undisputed  facts  were  that 
the  term  of  office  of  21  members  of  the  coun- 
cil of  the  city  of  Philadelphia  had  not  ex- 
pired. That  is,  they  were  holdover  or  con- 
tinuing members.  The  law  made  it  their 
duty  to  receive  at  the  city  hall,  on  a  day 
named,  the  new  members  thereof  (who  bad 
been  elected  in  the  respective  wards),  with 
a  view  to  the  due  organization  of  the  com- 
mon council.  Eleven  of  the  continuing  mem- 
bers, together  with  the  president,  clerk,  and 
assistant  clerk  of  the  council,  met  at  the 
time  and  place  designated  by  law,  and  re- 
ceived the  new  members,  who  had  been  duly 
elected  In  the  resi)ective  wards.  The  minori- 
ty of  the  continuing  members  of  the  council 
refused  to  participate,  but  turned  aside  and 
assumed  to  receive  other  persons  claiming 
to  have  been  elected  In  the  resi)ective  wards 
as  such  nienitwrs.  The  suit  was  instituted  by 
the  majority  of  the  continuing  members,  the 


new  members  recognized,  and  the  president 
of  the  council  to  prevent  interference  with 
the  transaction  of  business.  The  defense 
was  that  there  had  been  fraud  in  the  wards 
in  the  election  of  certain  members  of  the 
council  recognized  by  the  majority,  and  that 
others  should  bave  been  recognized  and  de- 
clared elected.  Clearly  the  enjoined  asso- 
chites  of  the  minority  had  no  certfficates  of 
election,  and  had  no  prima  facie  title  to  the 
office,  while  those  associating  with  the  ma- 
jority did  have  such  certificates,  and  there- 
fore prima  facie  title.  Conover  v.  Devlin,  24 
Barb.  (N.  Y.)  587,  is  conceded  in  the  majori- 
ty opinion  to  be  based  uimu  a  statute,  and 
therefore  has  no  application  here  and  need 
not  be  considered.  Huntington  v.  Cast  et 
al.,  149  Ind.  2.55,  259,  48  N.  E.  1025,  also  cit- 
ed in  the  opinion,  involves  a  like  principle 
recognized  in  Braidy  v.  Theritt,  supra,  and 
Kerr  et  al.  v.  Trego  et  al.,  supra.  The  facts 
admitted  by  the  pleadings  presented  only  a 
question  of  law  which  the  court  determined, 
and  held  that  the  parties  enjoined  were 
claiming  under  an  alleged  apiioiutment  that 
was  absolutely  void,  the  Governor  having 
appointed  such  parties  to  the  supposed  office 
that  did  not  e.xist. 

The  only  other  case  cited  In  the  opinion 
upon  the  proposition  now  under  considera- 
tion is  Blain  v.  Chipi>ewa  Circuit  .Judge,  145 
Mich.  59,  108  N.  W.  440.  The  undisputed 
facts  of  that  case  disclose  that  11.  and  B. 
were  opposing  candidates  for  the  office  of 
recorder  of  a  city.  H.  had  been  serving  In 
that  office  for  the  preceding  year  under  a 
certificate  of  election.  The  returns  of  In- 
si)ectors  of  ele<-tlon  were  made  to  the  city 
council,  whose  duty  it  was  to  canvass  and 
declare  the  result  of  election  and  furnish  a 
certificate  thereof  to  the  successful  candi- 
date. The  council  refused  to  canvass  the  re- 
turns, and  no  certificate  was  issued  to  ei- 
ther imrty.  Thereafter  a  new  city  council 
came  into  office,  and,  upon  request  of  B., 
canvassed  the  returns  of  the  inspectors,  and 
declared  B.  elected.  B.  thereniwn  claimed 
to  have  qualified  as  recorder  and  to  be  in 
full  iWRsession  of  the  office,  perfonning  the 
duties  thereof,  when  II.  filed  a  bill  for  an 
Injunction  to  restrain  B.  from  Intruding  In- 
to said  office  until  the  title  to  the  office  should 
he  lawfully  determined  in  a  proi)er  priK-oed- 
ing.  The  injunction  was  granted.  The  old 
council,  who  alone  had  authority  to  canvass 
the  returns  of  election,  declare  the  result, 
and  issue  a  certificate,  refused  to  do  so. 
The  new  council  8ubse(iuently  coming  into 
existence  had  no  such  authority,  and  the  un- 
disputed facts  of  the  case  disclose  that  their 
attempted  act  in  that  respect  was  a  nullity. 
Therefore  the  case  comes  clearly  within  the 
role  that  the  injunctive  plaintilT  had  a  prima 
facie  title  to  the  office,  and  the  enjoined  de- 
fendant had  no  such  prima  fade  title;  that 
is,  he  had  no  certificate  nor  had  he  obtained 
prima  fade  title  by  judgment  of  court  or 
otherwise. 
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I  think  the  principle  which  I  am  here  seek- 
ing to  apply  is  clearly  recognized  In  several 
cases  by  this  court  In  People  v.  District 
Court,  29  Colo.  277,  68  Pac.  224,  93  Am.  St. 
Rep.  61,  Q.  had  been  appointed  and  held  a 
certificate  thereof  from  the  Governor  to  fill 
a  vacancy  In  the  board  of  county  commis- 
sioners of  Lake  county.  The  law  authorized 
blm  to  serve  "till  the  next  general  election 
and  until  the  election  and  qunlificatlon  of  his 
successor."  At  a  general  election  held  after 
Q.'s  appointment,  P.  had  been  duly  elected 
as  his  successor,  and  bad  received,  and  then 
held,  a  certificate  of  election  from  the  prop- 
er canvassing  board.  P.  holding  such  certifi- 
cate was  about  to  take  possession  of  the  of- 
fice in  which  Q.  was  then  serving.  There- 
upon Q.,  still  in  possession  of  the  otHce, 
sought  the  aid  of  a  court  of  equity  to  enjoin 
P.  from  attempting  to  act  as  such  oSicer,  and 
to  enjoin  the  other  members  of  the  board 
from  recognizing  P.  as  such  officer.  The  dis- 
trict court  Issued  a  temporary  Injunction  as 
prayed,  and  commanded  the  other  members 
of  the  board  to  recognize  Q.  until  further 
order  of  the  court.  Thereupon  P.  and  the 
other  membei-8  of  the  board  applied  to  this 
court  for  a  writ  of  prohibition  against  the 
district  court,  and  for  an  annulment  of  the 
order  aforesaid.  In  granting  the  writ,  and 
annulling  the  order,  this  court,  speaking 
through  Chief  Justice  Campbell,  at  page  280 
of  29  Colo.,  at  page  225  of  68  Pac,  93  Am. 
St.  Rep.  61,  said:  "While  plaintifT  Quinn 
protests  that  he  is  not  endeavoring  to  have 
the  title  to  the  office  which  he  claims  deter- 
mined In  that  proceeding,  yet  in  the  very 
nature  of  things  the  district  court  could  not 
take  a  step  in  the  case  without  entering  up- 
on an  investigation  of  that  very  question. 
That  a  court  of  equity  has  not  jurisdiction 
to  try  a  disputed  title  to  a  public  office  is 
too  clear  for  argument.  That  determination 
can  be  made  only  in  an  action  in  the  nature 
of  quo  warranto,  or  in  an  election  contest, 
as  prescribed  by  statute.  What  must  the 
district  court  necessarily  decide  before  it  can 
grant  even  a  temporary  writ?  Certainly,  It 
must  investigate  and  determine  either  as 
matter  of  fact  or  law  that  at  least  a  prima 
facie  case  of  the  right  to  the  otiice  is  shown 
to  be  In  the  plaintiff.  To  this  extent,  there- 
fore, there  would  be  a  decision  that  he  had 
the  better  right  to  the  office,  and  upon  a 
final  hearing,  either  upon  a  demurrer  to  the 
complaint,  or  upon  a  trial  of  the  facts  if  the 
Issue  upon  them  Is  made,  the  court,  before 
it  can  issue  a  permanent  injunction,  must 
necessarily  hold  that  the  plaintiff's  title  Is 
superior  to  that  of  his  adversary.  This  can 
not  be  done  in  an  equitable  action."  Indeed, 
the  learned  Chief  Justice  further  on  In  the 
opinion  recognizes  that  some  authorities  bold 
that,  under  certain  circumstances  where  a 
certificate  of  election  Is  held  by  a  claimant 
to  an  office,  he  may  have  a  writ  of  mandamus 
to  place  him  in  the  office  as  against  a  prede- 


cessor therein  who,  whether  holding  by  elec- 
tion or  appointment,  claims  that  he  is  still 
entitled  to  hold  because  the  election  for  some 
reason  Is  Invalid,  and  that  sometimes  in  fa- 
vor of  such  certificate  holder  an  injunction 
has  been  granted,  pending  decision  of  title  in 
quo  warranto  when  such  relief  Is  necessary 
to  protect  public  property,  conserve  great 
public  interests,  or  prevent  irreparable  in- 
jury. He  then  says:  "But  no  well-consid- 
ered case  can  be  found  where  such  relief  has 
been  given  to  one  not  holding  the  certificate 
of  election  agalust  the  holder  thereof  under 
facts  such  as  this  record  discloses."  Clear- 
ly the  case  at  bar  does  not  come  within  the 
exception  noted.  The  petitioner  has  not  only 
failed  to  show  the  existence  of  a  county  of- 
fice, but  by  his  allegations  as  to  the  existence 
of  the  twentieth  constitutional  amendment, 
the  decisions  of  this  court,  the  adoption  of  a 
charter,  the  creation  of  the  office  of  assessor 
thereunder,  the  appointment  of  Hilts  there- 
to, and  the  latter's  possession  of  such  certifi- 
cate and  qualification  thereunder  shows  be- 
yond question  of  doubt  that  the  county  office' 
to  which  alone  he  has  a  certificate  of  election 
does  not  exist,  that  the  office  created  under 
the  municipal  charter  does  exist,  and  that 
Hilts  has  the  only  certificate  of  appointment 
or  election  thereto.  Neither  does  he  show 
that  be  is  entitled  to  have  the  rooms,  books, 
papers,  etc.,  returned  to  him  in  order  to  pro- 
tect public  property,  conserve  great  pablle 
Interests,  or  prevent  irreparable  injury. 

The  rule  which  I  think  is  recognized  and 
established  by  the  authorities  is  as  follows: 
Where  a  public  office  exists  (perhaps  either 
de  facto  or  de  jure),  and  there  Is  a  de  facto 
Incumbent  holding  under  prima  fade  title, 
he  may  Invoke  the  powers  of  a  court  of  equi- 
ty to  protect  him  In  the  possession  of  the 
office  and  the  Incidents  thereof  as  against 
one  that  has  no  prima  facie  title  thereto,  but 
If  the  controversy  arises  between  two  claim- 
ants, each  of  whom  has  a  prima  facie  title,  It 
is  clearly  a  dispute  as  to  a  title  to  a  public 
offic-e,  and  equity  has  no  jurisdiction  therein. 
The  last  proposition  is  the  principle  an- 
nounced In  State  v.  Durkee,  supra.  People 
V.  District  Court,  supra,  and  I  think  recog- 
nized by  other  decisions  herein  reviewed. 
The  case  at  bar,  however,  does  not  come 
within  the  principle  stated  above.  The  pow- 
er which  created  an  office  may  abolish  the 
same,  annul  the  agency,  or  transfer  the  du- 
ties of  the  office  to  some  other  agency,  and 
the  incidents  of  the  office  are  likewise  af- 
fected as  public  instrumentalities.  Though 
Arnold  and  Hilts  claim  the  same  rooms, 
books,  papers,  etc.,  their  respective  claims 
are  based  upon  separate  and  distinct  offices. 
The  office  to  which  Arnold  was  elected  was 
a  county  office,  created  by  the  Constitution 
and  General  Laws  of  the  state.  The  rooms, 
the  books,  etc.,  here  in  question,  were  at  one 
time  Incidents  of  that  office.  The  same  sov- 
ereign  power,   however,   that  created   that 
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office  abolished  the  agency  thus  created,  and 
transferred  the  duties  of  the  prior  office  to 
an  agency  to  be  designated  by  a  charter, 
brought  taito  existence  by  the  people  of  a 
luuuicipality  created  by  the  Constitution. 
The  incidents  of  the  prior  office  thus  abolish- 
ed necessarily  followed  the  transfer  of  the 
duties  and  rested  in,  and  became  incidents  of, 
the  new  office  thus  created.  In  other  words, 
the  office  to  which  Arnold  was  elected,  and 
to  which  he  lays  claim  in  his  complaint,  was 
a  county  office,  whereas  the  office  to  which 
Hilts  was  appointed,  and  to  which  he  lays 
claim,  is  a  municipal  office.  The  twoitieth 
amendment  to  the  Constitution  abolished 
county  offices  within  the  territory  linown  as 
the  city  and  county  of  Denver,  and  trans- 
ferred  the  duties  thereof  over  to  other  agen- 
cies  to  be  named  by  the  people  of  the  mu- 
nicipality in  a  municipal  charter  to  be  by 
them  adopted,  and  thereby  other  offices  were 
created  and  the  duties,  though  not  abolished, 
were  transferred  and  became  the  duties  of 
the  newly  created  municipal  office,  and  the 
rooms,  tK>ok8,  and  papers  incidents  thereof. 
While  some  courts  have  held  that  an  at- 
tempted creation  of  an  office  by  an  uncon- 
stitutional statute  confers  color  of  office, 
and  that  the  incumbent  of  such  an  office 
Tinder  certificate  of  election  or  appointment 
should  be  treated  as  a  de  facto  officer,  they 
have  never  held  that  the  rule  applies  after 
the  law,  under  which  the  office  was  attempt- 
ed to  be  created,  has  been  declared  unconsti- 
tutional. The  general  rule  Is  that,  where 
there  is  no  office  de  Jure,  there  can  be  no 
officer  de  facto,  and.  whenever  an  office  ceas- 
es to  exist,  the  rights  of  the  incumbent  ter- 
minate. 29  Cyc.  pp.  1390,  1391,  and  cases 
there  cited. 

But,  were  we  to  assume  that  there  could 
he  a  de  facto  officer  where  there  is  no  of- 
fice de  Jure,  it  would  in  no  wise  affect  this 
controversy.  The  rule  applies  only  where 
there  is  apparently  such  office,  and  never  aft- 
er a  valid  pronouncement  that  no  such  office 
exists.  And  it  is  immaterial  whether  the 
declaration  of  nonexistence  of  the  office  is 
made  in  a  suit  to  which  the  incumbent  of 
the  alleged  office  is  a  party,  or  whether  it  be 
made  in  some  other  proceeding,  or  by  consti- 
tutional or  legislative  enactment  This  is 
necessarily  true.  Inasmuch  as  between  an  oc- 
cupant of  a  public  office  and  the  people  of 
the  state  there  exists  no  property  right  In 
such  office;  the  right  being  purely  political. 
The  people  of  the  state  may  abolish  such 
office,  and  leave  the  late  occupant  without  ei- 
ther recompense  or  redress.  This  court  de- 
clared in  People  v.  Gassiday,  50  Colo.  503, 
117  Pac.  357,  that  since  the  adoption  of  arti- 
cle 20  of  the  Constitution,  and  the  formation 
of  the  municipal  corporation  of  the  city  and 
county  of  Denver,  there  has  never  been  with- 
in the  limits  thereof  a  county  office  or  coun- 
ty officer  as  such,  except  as  the  proposition 
may  have  been  affected  by  the  decision  of 


this  court  in  People  ex  rel.  ▼.  Johnson,  34 
Colo.  143,  86  Pac.  233,  and  that  the  holding 
in  the  latter  case  was  erroneous.  It  neces- 
sarily follows  that  upon  the  adoption  of  the 
constitutional  amendment,  and  the  formation 
of  the  city  and  county  of  Denver,  the  office 
to  which  Arnold  claims  to  have  been  elected 
instantly  terminated  by  reason  of  such  con- 
stitutional pronouncement,  but  by  reason  of 
an  erroneous  decision  of  this  court  in  the 
Johnson  Case,  supra,  the  office  apparently  ex- 
isted until  the  subsequent  declaration  of  this 
court  In  the  Cassiday  Case,  supra,  giving  full 
vigor  and  effect  to  the  Cons^titution.  There- 
fore, when  the  Cassiday  decision  became  ef- 
fective, it  was  a  Judicial  pronouncement 
that  previously  a  constitutional  amendment 
bad  abolished  the  office,  but  the  office  bad 
apparently  continued  until  that  decision,  and 
thus  the  matter  is  very  clearly  seen  to  be 
analogous  to  the  apparent  existence  of  an 
office  attempted  to  be  created  by  an  onconsti- 
tutional  law.  However,  as  the  Cassiday  deci- 
sion became  effective  on  N'oveml)er  23,  1911, 
and  Hilts  was  not  appointed  assessor  under 
the  charter  until  December  14,  1911,  there 
was  an  Interval  of  time  between  those  dates 
in  which  Arnold  performed  the  functions  of 
the  office,  and  it  is  argued  that,  therefore,  he 
was  necessarily  a  de  facto  officer  in  the  of- 
fice created  under  the  charter.  To  make  one 
a  de  facto  officer,  it  Is  essential  that  he  have 
color  of  title  thereto.  Color  of  title  is  usu- 
ally evidenced  by  a  certificate  of  election  or 
appointment  to  the  very  office  claimed,  nei- 
ther of  which  Arnold  had.  While  it  Is  true 
color  of  title  may  exist  when  the  acts  of  one 
assuming  to  be  such  officer  therein  have  long 
been  acquiesced  In  as  official  acts,  the  time 
elapsing  after  the  Judgment  in  the  Cassiday 
Case  became  effective,  and  the  appointment  of 
Hilts,  however,  is  hardly  sufficient  for  that 
purpose.  Moreover,  it  is  always  the  duty  of 
an  incumbent  holding  without  a  certificate  of 
election  or  appointment  to  surrender  the  of- 
fice to  one  possessed  of  a  certificate  of  elec- 
tion or  appointment.  The  certificate  is  the 
essential  prima  facie  evidence  of  the  right  to 
the  office,  and  one  without  it  cannot  lawfully 
hold  as  against  one  claiming  under  it.  Nor 
can  the  former  maintain  an  injunction  against 
the  latter  from  entering  upon  the  discharge 
of  the  official  duties.  Such  is  the  ruling  of 
this  court  in  the  following  cases:  People  ex 
rel.  V.  District  Court,  supra;  Lawson  v. 
Hays,  39  Colo.  250,  89  Pac.  068;  People  T. 
District  Court,  46  Colo.  1,  101  Pac.  777. 

It  does  not  follow,  however,  that  the  acts 
of  Arnold  during  the  interval  between  the 
pronouncement  in  the  Cassiday  Case,  and  the 
appointment  and  qualification  of  Hilts,  are 
Invalid.  Under  such  circumstances,  Arnold's 
position  was  like  unto  those  of  one  holding 
over  after  the  expiration  of  a  term.  There 
was  no  one  legally  entitled  to  the  term  in  the 
office  created  xmder  the  charter.  Arnold  en- 
tered and  assumed  to  act  therein.    As  no  one 
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else  was  acting,  or  assuming  to  act,  his  acts 
were  valid.  As  held  In  People  v.  De  Quelle, 
47  Colo.  13,  20,  105  Pac.  1110,  1112,  there 
was  a  vacancy  under  the  law,  "though  there 
was  some  one  actually  and  legally  performing 
the  duties  of  the  office."  When  Hilts  was 
appointed  and  qualified  to  act,  the  term  was 
thereby  filled,  and  the  one  theretofore  per- 
forming the  duties  of  the  oflBce  neither  con- 
tinued longer  in  the  office  nor  to  perform  val- 
id acts.  Suppose  that,  after  the  majority 
opinion  becomes  eCtective,  Hilts  should  Insti- 
tute quo  warranto  proceedings  against  Ar- 
nold. The  courts  would  doubtless  hold,  fol- 
lowing the  Cassldny  Case,  that  Arnold  must 
be  ousted,  as  the  office  to  which  he  was 
elected  was  abolished  by  the  constitutional 
amendment.  The  anomalous  effect  of  the 
holding  herein  would  then  be  apparent.  A 
court  of  equity  has  exercised  Its  power  In 
protecting  Arnold  in  the  possession  of  an  of- 
fice that  has  no  existence,  and  compelling  the 
return  to  him  of  property  which  belongs  only 
to  another  existing  office  occupied  by  another 
Incumbent.  Again,  as  "there  cannot  be  two 
different  officers  de  facto  In  possession  of 
an  office  for  which  one  Incumbent  only  Is 
provided  by  law"  (29  Cyc.  pp.  1391,  1392), 
and  Arnold  can  only  maintain  this  suit  be- 
cause he  Is  a  de  facto  officer  in  possession. 
It  follows  that  Illlts,  under  the  majority 
opinion,  caimot  be  a  de  facto  officer,  because, 
if  Arnold  Is  a  de  facto  officer,  he  Is  neces- 
sarily legally  In  possession  of  the  office  entity 
and  engaged  in  the  performance  of  the  du- 
ties attached  to  It.  It  talces  these  elements 
to  constitute  him  a  de  facto  officer.  29  Cyc. 
p.  1391.  Now  the  Inw  is  "that  the  mere  pos- 
sessor of  an  office,  without  these  other  condi- 
tions (being  a  de  facto  officer),  is  an  Intruder, 
whose  acts  have  legally  no  effect."  29  Cyc. 
p.  1392.  And  then,  again,  "there  cannot  be 
a  de  facto  officer  If  a  de  jure  officer  is  dis- 
charging the  functions  of  the  office  in  ques- 
tion." 29  Cyc.  p.  1931.  Applying  these  sev- 
eral rules  of  law  to  the  facts  of  this  case, 
we  have  this  anomalous  condition  of  things: 
Arnold  maintains  this  suit  becnuse  he  Is  a 
de  facto  officer.  Hilts,  though  actually  per- 
forming the  duties  of  the  office,  is  a  mere 
intruder  whose  acts  have  no  legal  effect,  be- 
cause "there  cannot  be  two  different  officers 
de  facto  for  which  one  incumbent  only  is 
provided  by  law,"  and  the  acts  of  a  mere  in- 
truder have  no  legal  effect.  However,  as 
Hilts,  who  may  finally  be  determined  to  be 
the  de  jure  officer,  is  actually  performing  the 
functions  of  the  office  under  a  certificate  of 
appointment,  and  "there  cannot  be  a  de 
facto  officer  if  a  de  jure  officer  is  discharging 
the  functions  of  the  office  in  question"  (29 
Cyc.  p.  1391),  Arnold  Is  not  a  de  facto  officer 
and  lacks  an  essential  qualification  to  imiiu- 
taln  this  suit. 

Flnall.v,  as  Hilts  undispntably  has  a  cer- 
tificate of  appointment  to  an  office  created 
by  authority  recognized  under  the  Constitu- 


tion, and  Arnold  has  no  such  authority  t» 
that  office,  and  it  is  fundamental  that  in- 
junction will  not  restrain  a  public  officer 
from  assuming  to  discharge  the  functions  of 
his  office,  and  it  is  said  here  that  the  things 
In  controversy  are  simply  incidents  of  the 
office,  it  would  seem  that  this  Is  not  a  proper 
case  for  Injunction.  Moreover,  every  con- 
sideration of  public  Interest  requires  that  the 
status  now  existing  be  maintained,  unless  it 
is  clearly  established  that  the  public  func- 
tions are  not  now  being  performed  by  one 
in  whom  proper  authority  to  that  end  is. 
vested.  It  is  conceded  In  the  pleadings  that 
Hilts  was  actually  performing  the  duties  of 
the  office  at  and  prior  to  the  institution  of 
this  suit,  and  it  is  a  matter  of  common  knowl- 
edge that  public  officials  and  the  public  gen- 
erally dealing  with  him  have  recognized  his 
acts  as  official.  He  has  completed  the  as- 
sessment roll,  extended  the  taxes,  and  fur- 
nished the  treasurer  with  his  warrant  for 
collection,  constituting  the  authority  of  the 
latter  official  to  collect  state,  county,  and 
city  taxes,  which  the  public  are  now  paying: 
Moreover,  section  5573,  R.  S.,  requires  the 
assessor  or  his  deputy  on  the  1st  day  of  Jan- 
uary in  each  year,  or  as  soon  thereafter  as 
practicable,  to  call  upon  each  inhabitant  of 
his  county  at  the  residence  or  place  of  busi- 
ness of  such  Inhabitant,  and  deliver  or  leave 
for  him  or  her  the  proper  blanks  for  the  re- 
turn of  the  property  of  such  Inhabitant  for 
assessment  It  then  requires  such  inhabit- 
ant, upon  the  blank  so  furnished  to  make, 
under  oath,  and  deliver  to  the  asses.sor,  be- 
tween the  1st  day  of  April  and  the  20th  day 
of  May,  a  full  and  correct  schedule  and  de- 
scription of  all  the  personal  property  of 
which  such  person  was  the  owner  on  the  1st 
day  of  April  of  the  current  year.  Other  re- 
quirements as  to  other  property  held  or  con- 
trolled by  such  inhabitant  are  likewise  exact- 
ed, all  of  this  Information,  under  oath,  to  be 
placed  upon  the  blank  so  furnished  by  the 
assessor.  As  one-half  the  time  has  trans- 
pired in  which  to  transact  ihe  official  duty 
imposed  as  aforesaid  before  the  time  in 
which  the  duty  resting  upon  the  Inhabitant 
to  make  his  return  commences.  It  would  be 
proper  to  assume  that  the  assessor  Is  actual- 
ly engaged  in  the  transaction  of  such  dutj'. 
However,  such  presumption  need  not  be  in- 
dulged, for  it  is  a  matter  of  common  knowl- 
edge that  Hilts  and  his  deputies  are  now  ac- 
tually engaged  In  the  transaction  of  such 
liu.siness.  and  thousands  of  such  blanks,  au- 
thenticated by  Hilts  as  assessor,  are  now  be- 
ing distributed  to,  and  left  with,  the  iuhiibit- 
auts  of  the  city  and  county  of  Denver  as 
the  basis  for  the  assessment  for  taxation  for 
the  year  1912.  The  actiulesconce  of  the  pnl)- 
lic  and  the  courts  In  the  acts  of  Hilts  as  au 
official  is  further  evidenced  by  a  suit  prose- 
cuted against  him  in  his  official  capacity  to 
prevent  the  extension  of  the  so-called  three- 
mill  tax  levy  for  county  purposes.  While 
that  suit  was  based  upon  the  alleged  Inra- 
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lldlty  of  the  tbree-miU  levy  npon  the  ground 
that  It  exceeded  the  charter  limitation,  the 
cause  of  action  aa  set  forth  in  the  complaint 
recognized  Hilts  as  the  assessor.  If  he  were 
not  the  assessor,  clearly  his  acts  should  nec- 
essarily be  enjoined;  and,  while  that  ques- 
tion was  not  directly  presented,  nevertheless, 
the  case  and  the  court,  in  a  measure,  at  least, 
recognized  Hilts  as  the  assessor.  Not  only 
was  that  suit  so  prosecuted  in  the  district 
courts,  but  it  was  also  brought  to  this  court, 
and  the  Talldity  of  the  levy  recognized  by  a 
decision  Just  rendered  In  Hilts  t.  Markey, 
122  Pac.  394. 

Again,  when  the  district  court  In  the  case 
at  bar  refused  Arnold  the  reUef  for  which 
he  prayed,  it  approved  In  a  measure  the  con- 
tention that  Hilts  was  at  least  a  de  facto 
officer,  and  permitted  him  to  continue  per- 
forming public  functions,  which.  If  we  are 
controlled  by  reason  and  precedent,  are  prob- 
ably void,  and  necessarily  so  if  Arnold  la 
stlU  In  truth  a  de  facto  officer.  It  la  not  a 
question  of  advantage  or  disadvantage  as  be- 
tween Arnold  and  Hilts.  If  Arnold  is  not 
the  de  Jure  officer,  It  proflteth  him  nothing 
to  be  reinstated,  as  it  la  only  a  de  Jure  offi- 
cer that  Is  entitled  to  the  salary.  29  Cyc. 
p.  1393.  The  question  la  the  rights  of  the 
public.  If  Hilts  is  the  de  Jure  officer,  It  is 
certainly  an  injustice  to  the  public  to  re- 
move him  from  office,  throw  distrust  upon 
the  legality  of  his  acts,  and  bring  confu- 
sion to  public  Interests.  If  Hilts  Is  the  de 
Jure  officer  and  is  removed,  and  Arnold  re- 
stored, and  thereafter,  upon  quo  warranto 
proceedings,  Arnold  is  ousted  and  Hilts  re- 
Instated,  the  confusion  and  uncertainty  in 
public  affairs  will,  I  fear,  be  greatly  aug- 
mented, and  far-reaching  in  its  evil  effect. 
A  principle  usually  recognized  by  courts  of 
equity  is  to  require  the  doing  of  no  useless 
or  absurd  thing.  I  cannot  help  but  feel  that 
what  the  courts  have  done  In  this  case,  with 
what  Is  likely  to  follow,  constitutes  an  ex- 
ample of  "the  game  of  shuttlecock  and  bat- 
tledore" Judicially  played. 

As  the  facts  are  undisputed  in  the  case  be- 
fore us,  and  present  solely  questions  of  law, 
I  think  this  court  should  determine  herein 
whether  Arnold  or  Hilts  is  the  de  Jure  offi- 
cer and  pronounce  Judgment  accordingly,  or, 
in  lieu  thereof,  affirm  the  Judgment  of  the 
district  court 

I  am  authorized  to  state  that  Mr.  Justice 
6ARRIGnB}S  concurs  in  what  I  have  herein 
said. 

m  Colo.  App.  SOT) 

GILMOUK  V.  HAWLETY  MERCHAN- 
DISE  CO. 
(Court  of  Appeals  of  Colorado.    Feb.  13,  1912.) 

1.  Witnesses  (J  142*)— Competency— Acjtion 
BT   Administbator. 

Under   Rev.    St   1908,   f   7267,   providing 
that  no  party  to  an  action  or  person  directly 


interested  in  the  event  Bfaall  testify  for  himself 
when  any  adverse  party  defends  as  adminia- 
trator,  nnless  called  as  a  witness  by  such  ad- 
verse party,  or  as  to  facts  occurring  after  de- 
cedent s  death,  in  a  proceeding  by  a  corporation 
against  an  estate  on  a  claim  consisting  of  prom- 
issory notes  executed  by  decedent,  an  officer, 
a  stockholder,  and  director  of  claimant  corpo- 
ration  was  not  competent  to   testify. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  {{  580,  581;    Dee.  Dig.  |  142.*] 

2.  Witnesses  (|  76*)— Objection  to  Compb- 
TENCT— Time  of  Objection. 

An  objection  to  the  incompetency  of  a  wit- 
ness to  testify  in  an  action  against  a  decedent 
made  after  oath  had  been  administered  and  be- 
fore a  question  was  asked,  was  in  time,  where 
the  interest  or  relation  of  the  witness  did  not 
appear  before  that  time. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §!  190-102;   Dec.  Dig.  f  76.*] 

3.  E2VIDENCE   (J   174*)— Best  Evidence. 

In  an  action  on  notes  executed  by  defend- 
ant's intestate,  a  customer  of  plaintiff,  which 
were  indorsed  by  payments  on  the  day  before 
the  notes  would  have  been  barred  by  limita- 
tions, on  which  date  plaintiff's  bookkeeper 
charged  intestate's  account  with  the  amount 
credited  on  the  notes,  jwrol  evidence  that  all 
of  plaintiff's  customers  had  a  passbook,  showing 
the  condition  of  their  accounts,  was  not  admis- 
sible to  show  intestate's  ratification  of  the  cred- 
its after  learning  of  them  from  the  passbooks; 
the  passbooks  being  the  best  evidence,  especially 
where  there  was  no  direct  evidence  that  intes- 
tate ever  received  a  passbook  containing  the 
amount  credited  on  the  notes. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  Sf  561-569;    Dec.  Dig.  {  174.*] 

4.  Pleadinq   (|   93*)— Inconsistent   Pleas. 

A  plea  of  limitations  is  not  so  inconsistent 
with  a  general  denial  in  an  action  on  notes  that 
proof  of  one  necessarily  disproves  the  other, 
so  that  a  plea  of  limitations  would  not  admit 
the  indebtedness,  where  defendant  also  pleaded 
a  general  denial. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §  189;    Dec.  Dig.  {  93.*] 

5.  Exectttobs  and  Adminibtbatobs  (g  221*) 
— Claims  Against  Estate  —  Bubden  of 
Pboof. 

One  seeking  to  enforce  a  claim  against  an 

estate  has  the  burden  of  proving  a  valid  claim. 

[EH.   Note. — For  other  cases,    see   Executors 

and  Administrators,  Cent.  Dig.   {§  901-903%, 

1858-1876 ;    Dec.  Dig.  {  221.»1 

Appeal  from  District  Court,  Gilpin  County ; 
Flor  Ashbaugh,  Judge. 

Action  by  the  Hawley  Merchandise  Com- 
pany against  Margaret  E.  Gilmour,  as  ed- 
minlstratrix  of  the  estate  of  James  A.  Gil- 
mour, deceased.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded. 

H.  A.  Hicks  and  L.  J.  Williams,  for  ap- 
pellant James  M.  Seright  and  Brooks  Ful- 
lerton,  for  appellee. 


CUNNINGHAM,  J.  Appellee,  plaintiff  be- 
low, filed  its  claim,  consisting  of  two  prom- 
issory notes,  in  the  probate  court  of  Gilpin 
county  against  the  estate  of  James  A.  Gil- 
mour, deceased.  The  claim  was  allowed  by 
the  county  court,  and,  on  appeal  by  the  ad- 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig,  Key  No.  Series  A  Rep'r  Indexes 
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minlstratrix  to  tbe  district  court,  Judgment 
again  went  in  favor  of  appellee. 

[1,  2]  1.  The  principal  witnesses  called  by 
api^ellee  on  the  trial  In  the  district  court 
were  11.  J.  Hawley,  who  was  an  officer  and 
stockholder  of  appellee,  and  Charles  E.  Wi- 
ley, a  director  and  stockholder  In  said  cor- 
iwratlon.  Their  testimony  was  essential  to 
a  recovery  In  the  case  under  any  view  that 
may  be  taken.  Immediately  after  each  of 
these  witnesses  were  sworn,  appellant,  by 
her  attorneys,  objected  to  his  competency, 
on  the  ground  that  they  were  disqualified 
under  section  7267,  R.  S.  That  they  were 
80  disqualified  is  apparent.  But  appellee 
Insists  that  their  disqualification  was  waiv- 
ed by  the  fact  that  appellant  made  no  ob- 
jection to  their  being  sworn ;  in  other  words, 
raised  the  objection  after  tbe  oath  had  been 
administered,  but  before  any  question  what- 
ever had  been  propounded  to  the  witness. 
It  relies  upon  the  case  of  Milsap  et  al.  r. 
Stone,  2  Colo.  137.  In  the  Milsap  Case, 
it  appears  that  the  witness  objected  to  was 
the  pialntifF  in  the  case,  and  her  name 
appeared  of  record  as  such.  The  case  bad 
been  previously  tried;  hence  her  disqualifi- 
cation must  have  been  Just  as  apparent  be- 
fore she  was  sworn  as  afterwards.  In  the 
case  at  bar.  neither  of  the  witnesses  were 
parties  to  tbe  suit.  Their  disqualification 
could  only  be  made  apparent  by  their  ex- 
amination. It  is  true  they  might  have  been 
sworn  on  their  voir  dire,  and  in  this  manner 
their  disqualification  could  have  been  disclos- 
ed before  they  were  sworn  on  the  main 
case  or  in  chief;  but  we  know  of  no  author- 
ity in  this  state  or  elsewhere  which  now 
requires  this  method  to  be  pursued.  It 
would  seem  highly  technical  to  make  the 
disposition  of  the  objection  depend  upon  the 
nature  of  the  oath  administered,  rather  tlian 
upon  the  time  when  tbe  objection  was  raised. 
We  therefore  bold  that  it  is  not  necessary 
tliat  tbe  objection  in  a  case  of  this  cliarac- 
ter  should  be  Interposed  before  the  witness 
is  sworn  on  tbe  main  case,  where  the  record 
does  not.  on  its  face,  disclose  the  relation 
or  interest  of  the  witness.  In  8  Enc.  PI.  & 
Pr.  p.  240,  it  has  been  stated  that  the  Milsap 
Case  is  against  tbe  weight  of  authority. 
We  therefore  feel  justified  in  not  extending 
its  Application. 

In  the  case  of  Snow  v.  Batchellor,  8  Cush. 
(Mass.)  513.  cited  In  the  Milsap  Case,  it 
appears  (a>  that  the  witness  objected  to 
was  not  Incompetent,  and  (b)  'that  the  ob- 
jection was  not  taken  to  tbe  competency  of 
the  witness  on  tbe  ground  of  bis  being  an 
Indorser  of  tbe  writ  at  tbe  trial." 

In  tbe  case  of  Donelson  v.  Taylor,  8  Pick. 
(Mass.)  :KK>.  also  cited  bi  the  Milsap  Case, 
it  apiiears  (a>  that  tbe  evidence  admitted 
was  not  objectionable  under  tbe  rule:  (b) 
"still  tbe  objection  came  too  late,  l>eing  after 
he  was  sworn  nnd  examined." 

Starkie  ou  £>-idence  is  also  cited  in  tbe 


Milsap  Case.  In  volume  1,  p.  130  (Ed.  1842) 
note  "u,"  we  find  the  following:  "The  an- 
cient doctrine  on  this  head  was  so  strict  tliat 
if  a  witness  were  once  examined  in  chief, 
or  even  sworn  in  chief,  he  could  not  after- 
wards be  objected  to  on  the  ground  of  in- 
terest. This  rule  has  been  relaxed  for  tbe 
sake  of  convenience." 

The  following  additional  authorities  we 
believe  support  the  rule  we  have  announced: 
Jacobs  V.  Lay  bom,  11  Meeson  &,Welsby  68*- 
C89;  Bradner  on  E^r.  (2d  Ed.)  164;  Rapalje's 
Law  of  Witnesses,  fi  173,  174;  Phillips  on 
Ev.  vol.  1,  'p.  99;  Taylor  on  Ev.  (4th  Ed.) 
vol.  2,  {§  1241,  1242;  Enc.  of  Ev.  vol.  3,  p. 
174  et  seq.  Mr.  Rai>alje,  in  commenting  on 
tbe  time  wben  the  objections  should  be  rais^ 
ed,  says :  "But  tbe  better  and  more  approv- 
ed practice  now  is  to  swear  the  witness  in 
chief  and  bring  out  the  facts  showing  his 
Interest  either  on  direct  or  cross-examina- 
tion." 

That  the  trial  court  committed  reversible 
error  in  permitting  the  witnesses  Hawley 
and  Wiley  to  testify,  over  tbe  objection  of 
the  defendant.  Is  clear.  In  view  of  a  prol>- 
able  retrial  of  the  cause,  there  are  one  or 
two  other  errors  alleged  tliat  may  be  prop- 
erly considered. 

[3]  2.  Each  of  the  two  notes  bore  an  in- 
dorsement of  payment  of  II,  made  on  tbe 
day  before  they  would  have  become  barred 
under  tbe  statute  of  limitations.  It  appears 
from  the  evidence  that  these  two  payments 
were  made  under  the  follo\vlng  circum- 
stances: The  deceased  was  trading  with  tbe 
meroentlle  company,  and  had  a  running  ac- 
count with  it.  On  the  date  of  the  indorse- 
ments, the  iMokkeeper  for  the  company 
charged  the  defendant's  account  with  a  cash 
item  of  $2  and  at  tbe  same  time  credited 
each  of  the  two  notes  in  question  with  $1. 
It  does  not  appear  that  the  defendant  was 
present  at  the  time,  or  at  any  time  directly 
or  specifically  authorized  any  such  trans- 
action. Appellee,  in  order  to  show  that  the 
deceased  ratified  tbe  act.  Introduced  evidence 
on  tbe  part  of  Its  bookkeeiier  tliat  it  was 
tbe  custom  of  the  company  to  send  out 
monthly  statements  to  all  of  its  debtors,  or 
that  they  had  a  passbook  showing  the  state 
of  their  account ;  that  the  deceased  made 
frequent  payments  on  his  store  account  after 
it  bad  been  charged  with  this  cash  item; 
that  witness  saw  two  of  these  passbooks  in 
the  hands  of  tbe  attorney  for  the  adminis- 
tratrix, but  he  testified  that  deceased  may 
have  iMd  dozens  of  such  jiassbooka.  It  will 
be  noticed  that  there  is  no  direct  testimuny 
that  deceased  ever  received  from  appellee  a 
passbook  containing  the  cosh  charge  of  $2. 
No  demand  was  made  by  appellee  upon  the 
counsel  for  appellant  to  produce  the  pass- 
books be  bad,  and  no  offer  was  made  to 
introduce  any  passbooks.  To  tbe  evidence 
offered  as  to  these  passbooks,  aiipellant's 
coum$ei  objected,  on  the  ground  ttiat  It  was 
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not  the  best  evidence.  We  tbink,  under  the 
circumstances,  tbls  objection  ougbt  to  have 
been  sustained.  Oral  testimony  as  to  the 
contents  of  the  passbooks  ought  not  to  have 
been  admitted  without  the  proper  ground 
having  first  been  laid. 

[4]  Appellee  further  contends  that  other 
certain  alleged  InsuflSclencles  In  Its  evidence 
have  been  cured  by  the  fact  that  appellee 
raised  the  statute  of  limitations,  and  thereby, 
as  counsel  alleges,  admitted  the  Indebtedness. 
This  does  not  follow.  We  know  of  no  au- 
thorities that  deny  a  defendant  the  right  to 
plead  defenses  which  are  rendered  Inconsist- 
ent by  Implication  of  law  solely.  It  Is  true 
that  the  plea  of  the  statute  of  limitations 
is  in  confession  and  avoidance,  and,  by  im- 
plication of  law,  admits  the  original  Indebt- 
edness; but  such  a  plea  Is  not  so  inconsist- 
ent with  a  general  denial  of  liability  as 
that  the  proof  of  the  one  necessarily  dis- 
proves the  other.  In  the  case  of  Adamsi  v. 
Tucker,  6  Colo.  App.  393-396,  40  Pac.  783, 
cited  by  counsel,  the  statute  of  limitations 
was  the  only  plea  Interposed.  Hence  the 
case  is  not  In  point. 

[S]  Again,  counsel  urged  that  the  tact  that 
the  notes  were  just  debts  and  unpaid  is  es- 
tablished by  the  failure  of  defendant  to 
dispute  that  claim.  No  pleading  Is  required 
in  a  case  of  this  sort,  and  it  is  incumbent 
upon  the  plaintiff  to  prove  by  proper  evi- 
dence the  validity  of  his  claim  made  against 
the  estate  of  a  deceased  person. 

The  judgment  is  reversed  and  remanded. 

Reversed  and  remanded. 


GILMOUR  T.  FIRST  NAT.  BANK  OP  CEN- 
TRAL CITY. 

(Court    of    Appeals    of    Colorado.      Feb.    13, 
1912.) 

1.  WiTKEBSEs  (S  142*)— Disqualification- 
Actions  Against  Decedent— Interest  in 
Event. 

A  stockholder  of  plaintiff  bank  was  dis- 
qualified from  testifying  in  a  proceeding  against 
an  administratrix  to  assert  a  claim  against  the 
estate,  as  to  transactions  with  decedent,  un- 
der Rev.  St  1908,  {  7207,  providing  that  no 
party  to  an  action  or  person  directly  Interest- 
ed in  the  event  thereof  shall  testify  in  bis  own 
behalf  when  any  adverse  party  defends  as  ad- 
ministrator, unless  called  as  a  witness  by  such 
adverse  party,  or  as  to  facts  occurring  after 
decedent's  death,  etc. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  f|  .580.  581;   Dec.  Dig.  f  142.»] 

2.  Mobtoaoes  (J  200* )— Liability  or  Mobt- 
OAOOU— Liability  for  Taxf.s. 

Under  Rev.  St.  1908.  i  5704,  whicii  merely 
permits  a  mortgagee  to  pay  the  taxes  where 
the  mortgagor  neglects  to  do  so,  and  makes  the 
amount  paid  a  lien  on  the  land,  the  payment 
of  taxes  by  a  beneficiary  imder  a  trust  deed 
ordinarily  does  not  give  him  a  right  of  action 
against  the  mortgagor  per.sonallv  to  recover  the 
amount  paid,  in  the  al'scnce  of  a  covenant  to 


that  effect,  but  only  a  lien  on  the  land  for  re- 
imbursement. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {{  628-681;   Dec.  Dig.  I  200.*] 

3.  Mortgages  (J  200*)— Covenants— Pay- 
KENT  OF  Taxes. 

Under  a  provision  of  a  trust  deed  that  the 
mortgagor  shall  pay  all  costs  of  the  trust,  in- 
cluding all  money  advanced  for  taxes  or  other 
liens,  the  beneficiary,  upon  paying  taxes,  is 
entitled  to  a  general  judgment  against  the 
mortgagor's  estate  for  the  amount  thereof. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  $S  520-531;   Dec.  Dig.  $  200.*] 

4.  EXBCUTOBS  AND   ADlflNISTRATOBS    (§  228*) 

—Claims  Against  Estate— Filing  Claiu 

— "Founded." 

The  instrument  of  writing  on  which  the 
claim  of  the  beneficiary  under  a  trust  deed  for 
taxes  paid  on  the  land  against  the  estate  of 
the  mortgagor  was  founded,  within  the  mean- 
ing of  Rev.  St.  1908,  |  7212,  requiring  the  fil- 
ing; in  the  county  court  of  the  instrument  of 
writing  whereon  a  claim  against  an  estate  is 
found,  was  the  covenant  of  the  trust  deed, 
which  required  the  mortgagor  to  pay  all  costs 
of  the  trust,  including  money  advanced  for 
taxes,  and  not  the  tax  receipts  or  the  secured 
notes,  so  that  the  covenant  in  the  tax  deed 
must  l>e  exhibited  in  probate  court. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  819-827%; 
Dec.  Dig.  i  228.*] 

5.  Mortgages  (§  200*)  —  Taxes  —  Claius 
Against  Mortgagob's  Estate— Evidencb 
—Tax  Receipts. 

In  a  proceeding  to  charge  the  mortgagor's 
estate  with  the  amount  of  taxes  paid  by  the 
beneficiary  under  a  trust  deed,  it  must  appear, 
in  order  to  admit  tax  receipts  creating  a  gen- 
eral liability  against  the  estate,  that  they  rep- 
resent money  paid  for  taxes  on  the  land  de- 
scribed in  the  trust  deed. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Dec.  Dig.  i  200.*] 

6.  Bills  and  Notes  (f  133*)— Margin ai. 
Memoranda— Tolling  Statutes  of  Limi- 
tations. 

That  two  notes,  executed  after  the  original 
notes  were  made,  were  stamped  on  their  mar- 
gin "collateral"  was  not  conclusive  in  deter- 
mining whether  the  latter  notes  were  given  to 
toll  the  statute  of  limitations. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |S  330,  331;  Dec.  Dig.  { 
133.*] 

7.  Executors  and  Administrators  (|  228*) 
-Claims  Against  Estatb— Admission  op 
Evidence. 

Notes  given  to  prevent  the  toiling  of 
limitations  after  the  original  notes  presented 
on  a  claim  against  an  estate  were  executed 
should  not  be  exhibited  in  the  probate  court 
until  the  defense  of  limitations  is  raised. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {§  819-827V^; 
Dec.  Dig.  «  228.*] 

Appeal  from  District  Court,  (}lli>ln  County; 
Flor  Ashbaugh,  .Judge. 

Action  by  the  Firat  National  Biink  of  Cen- 
tral City  agnlnst  Margaret  E  <>lliuour,  ns 
ndininLstratrix  of  the  estate  of  .lames  A. 
(Miniour,  deceased.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
renin  nded. 


*For  other  cases  see  same  topic  and  section  KUMBEK  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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H.  A.  Hicks  and  L.  J.  Williams,  for  ap- 
pellant   James  M.  Serigbt,  for  api)ellee. 

CUNNINGHAM,  J.  This  is  an  appeal 
from  the  fllstrlct  court  of  Gilpin  county. 
The  hank  filed  its  claim  against  appellant 
In  the  county  court  of  Gilpin  county.  The 
claim  being  allowed,  appellant  appealed  to 
the  district  court.  The  Judgment  of  the  dis- 
trict court  was  again  favorable  to  the  bank. 
This  case  was  consolidated,  for  the  purposes 
of  oral  argument,  with  the  case  of  Giimour, 
Administratrix,  v.  Hiiwley  Merchandise  Com- 
pany (No.  3384,  decided  at  this  term)  121 
Pac.  765. 

[1]  1.  In  the  instant  case,  H.  H.  Lake 
was  called  as  a  witness  for  api)ellee,  and, 
over  the  objections  of  the  defendant,  was 
l)erniitted  to  testify.  Immediately  after 
Ijike  was  sworn  in  chief,  and  before  any 
question  had  been  prepouuded  to  him  by  ap- 
pellee. »pi)ellant  objected  to  his  testifying, 
ou  the  ground  that  he  was  dlsqualltled  un- 
der section  7207  of  the  K.  S.  It  appears 
that  I>ake  was  a  stockholder  of  the  First 
National  Bunk,  appellant,  lie  gave  Impor- 
tant, If  not  controlling,  testimony  on  cer- 
tain features  of  the  case.  Under  our  de- 
cision in  the  Hawley  Merchandise  Case,  Just 
handed  down,  the  trial  court  committed  re- 
A-erslble  error  In  permitting  Lake  to  testify. 

[2]  2.  On  May  27,  1907,  the  bank  exhibit- 
ed In  the  county  court,  as  the  basis  of  Its 
claim,  a  promissory  note  for  the  principal 
sum  of  $3,400,  dated  January  14,  1889,  and 
bearing  interest  at  the  rate  of  1  per  cent, 
per  month,  said  note  being  signed  by  James 

A.  Giimour,  plaintiff's  decedent,  and  Walter 

B.  Townsend.  It  also,  at  the  same  time,  ex- 
hibited in  the  probate  court  divers  tax  re- 
ceipts, representing  in  the  aggregate  $1,474.- 
TjO,  which  the  bank  claimed  represented  mon- 
ey which  it  had  paid  in  the  way  of  taxes 
on  certain  real  property  on  which  appellant's 
decedent  and  the  snld  Townsend  had  exe- 
cuted a  trust  deed  to  secure  their  aforesaid 
note.  The  total  amount  of  the  bank's  claim. 
Including  interest  on  the  note  and  the  cash 
claimed  to  have  been  advanced  for  taxes, 
amounted  to  over  $12,000.  The  judgment  of 
the  district  court  made  the  entire  claim, 
including  the  money  advanced  for  taxes,  to- 
gether with  Interest  thereon,  a  personal 
Judgment  again.st  the  estate,  and  classitled 
it  as  a  claim  of  the  fourth  class.  The  pay- 
ment of  taxes  by  a  beneficiary  under  a  mort- 
gage ordinarily  gives  to  such  beneficiary  no 
right  of  action  against  the  mortgagor  per- 
sonally. The  mortgagee  so  paying  the  taxes 
cannot  look  l)eyond  the  land  Included  In 
his  mortgage  for  reimbursement,  unless 
there  Is  a  covenant  In  the  mortgage  permit- 
ting him  so  to  do.  Kersenlirock  v.  Mtiff, 
29  Neb.  ri.S0-r..*?2,  45  N.  W.  778;  Horrigan  v. 
Wellnmth,  77  Mo.  542-544;  Si)encer  v.  Lev- 
ering, 8  Minn.  461  ((ill.  410-41.-));  27  Cjc. 
Vi.-rfi.  Our  statute  (section  .-)7(>4,  U.  S.)  per- 
mits the  mortgagee  to  pay  the  tuxes  where 


the  mortgagor  neglects  to  do  so,  and  <nalres 
the  taxes  so  paid,  with  interest  therein,  a 
lien  upon  the  land  until  the  same  shall  be 
repaid.  But  it  gives  the  mortgagee  no  right 
to  bring  an  independent  action  against  the 
mortgagor  as  for  money  i>aid  to  his  use,  or 
under  claim  of  subrogation  to  the  lien  of  the 
state  or  municipality. 

[3]  The  trust  deed  executed  for  the  bene- 
fit of  the  bank  contained  the  following  cove- 
nant: "Said  party  of  the  first  part  to  pay  all 
costs  of  this  trust,  including  all  money  ad- 
vanced for  taxes  or  other  liens  or  assess- 
ments, with  interest  at  one  per  cent,  per 
mouth  until  paid."  It  is  under  this  provi- 
sion of  the  trust  deed,  as  we  understand  it, 
that  the  bank  claims  the  right  to  a  general 
Judgment  against  the  estate,  payable  from 
Its  general  assets.  We  are  of  opinion  ttiat 
this  clause  entitles  at>pellee  to  a  Judgment 
of  this  character  for  all  taxes  which  it  es- 
tablished by  proper  evidence  it  had  paid  on 
the  premises  described  in  the  trust  deed,  pro- 
viding its  claim  against  the  estate  for  the 
money  thus  paid  out  for  taxes  was  properly 
exhibited  In  the  probate  court 

[4]  Section  7212,  R.  S.,  reads  as  follows: 
"The  manner  of  exhibiting  claims  against 
estates  shall  be  by  filing  In  the  county  court 
the  account  or  Instrument  of  writing,  or  an 
exemplification  of  the  record  whereon  .such 
claim  is  founded."  The  instrument  of  writ- 
ing whereon  the  bank's  claim  (for  the  money 
advanced  for  ta.x.es)  was  founded  was  not 
the  note  which  it  exhibited,  nor  yet  the  tax 
receipts,  which  were  but  evidence  of  pay- 
ment Without  the  covenant  in  the  trust 
deed,  which  we  have  quoted,  the  tax  re- 
ceipts would  have  been  quite  valueless,  so  far 
as  supporting  a  Judgment  to  be  made  from 
the  general  assets  of  the  estate  goes.  There 
can  be  no  doubt  we  think,  but  that  the  in- 
strument of  writing  whereon  the  bank's  claim 
against  the  estate  for  money  advanced  for 
taxes  rested  was  the  trust  deed.  This  was 
not  exhibited  in  the  probate  court.  In  the 
affidavit  filed  In  that  court  In  connection  with 
the  exhibits  (the  note  and  the  tax  receipts), 
the  bank  cited  the  book  and  page  of  the  coun- 
ty records  whei'ein  the  trust  deed  api)eare<l 
of  record.  In  re  Ilobson's  Estate,  40  Colo. 
332-;«fi,  01  Pac.  929.  Mr.  Justice  Campl)ell, 
In  considering  sections  4787,  M.  A.  S.,  being 
7212,  R.  S.,  said:  "The  manner  of  exhibit- 
ing a  claim  founded  upon  a  promissory  note 
Is  by  filing  the  note  Itself  in  the  county  court. 
•  *  *  We  hold  that  the  manner  and  ex- 
clusive manner  of  exhibiting  a  claim  of  this 
character  is  by  filing  In  the  probate  court  the 
written  Instrument  Hjwn  which  the  claim  Is 
founded."  In  the  Ilobson  Case,  a  copy  of  the 
original  note  had  l)een  filed.  This  the  court 
held  to  be  insuflicient.  If  a  complete  copy 
of  the  original  instrument  of  writing  is  in- 
sufficient, then  a  fortiori  the  citation  to  a 
record,  where  a  copy  of  the  original  instru- 
ment might  l)e  found.  Is  Insufficient  In  the 
Ilobson  Case,  the  court  Intimates   that  the 


Digitized  by 


Google 


Colo) 


OHICAOO,  B.  I.  A  P.  KY.  CO.  t.  RHODBS 


769 


duty  of  tbe  daloiant  to  ezblbit  tbe  original 
claim  l8  so  clear  and  so  Important  that  the 
administrator  might  not  waive  any  failure 
In  this  respect.  On  the  authority  of  the  Hob- 
son  Case,  we  must  hold  that  the  appellee's 
claim  for  the  money  paid  ont  for  taxes  could 
be  exhibited  against  the  estate  only  by  ex- 
hibiting tbe  trust  deed  In  the  probate  court 
Kot  having  so  exhibited  that  lustrument,  all 
evidence  offered  in  support  of  its  claim  for 
taxes  should  have  been  excluded. 

[S]  3.  Many  of  the  tax  receipts  ofFered  and 
admitted  were  objected  to  for  various  rea- 
sons. In  view  of  our  conclusion  that  the  ex- 
bibitlng  of  tbe  trust  deed  in  the  county  court 
was  a  prerequisite  to  the  recovery  of  the 
money  paid  for  taxes,  It  is,  perhaps,  unneces- 
sary to  consider  this  feature.  However,  it 
may  not  be  amiss,  in  view  of  the  probabili- 
ty of  another  trial,  to  say  that,  before  a  tax 
receipt  can  be  admitted  for  the  purpose  of 
creating  liability  against  the  estate  generally, 
or  against  the  land  belonging  to  tbe  estate.  It 
should  be  made  to  appear  that  the  receipt 
offered  represents  money  paid  out  by  or  for 
the  beneficiary  for  taxes  on  the  identical 
land  described  In  the  trust  deed.  27  Cyc. 
1256;  Rasmussen  v.  Lewln,  28  Colo.  449,  65 
Pac.  94.    . 

[I,  7]  4.  Appellant  objected  to  tbe  note  ex- 
hibited, on  the  ground  that  it  was  barred  by 
tbe  statute  of  limitations.  It  sufficiently  ap- 
peared, we  think,  from  the  evidence  that  dur- 
ing all  tbe  years  the  note  had  been  in  the 
bands  of  tbe  bank  decedent  had  kept  it  alive 
by  executing,  from  time  to  time,  a  renewal 
note.  On  the  trial,  the  bank  offered  in  evi- 
dence a  note  for  $3,350  ($50  having  been  paid 
on  the  principal  of  tbe  original  note),  dated 
December  5,  1906,  and  one  note  for  $5,717, 
bearing  the  same  date,  each  of  the  said  notes 
being  payable  one  day  after  date,  and  signed 
by  James  A.  Gllmour  (the  decedent)  and  Wal- 
ter B.  Townsend,  by  James  A.  Gilmour,  his 
attorney  in  fact  These  notes  seem  to  have 
been  given  the  bank  for  the  purpose  of  toll- 
ing tbe  statute  as  to  the  principal  note  and 
the  accumulated  interest  thereon;  no  inter- 
est having  ever  been  paid  on  the  original 
note.  The  evidence  appears  sofflcient  to  war- 
rant this  assumption.  The  bank  had  in  Its 
IKJssessiou  the  original  note,  secured  by  tbe 
trust  deed.  If  the  two  notes  of  December  6, 
1906,  were  given  to  liquidate  the  original 
note,  then  naturally  we  would  suppose  that 
the  decedent  would  have  taken  up  his  origi- 
nal obligation  thus  extinguished.  We  think 
It  not  probable  that  tbe  two  notes  of  Decem- 
ber 5th  were  given  as  collateral  security  for 
tbe  original  note,  since  the  original  note  was 
already  secured  by  a  trust  deed,  and  quite  as 
binding  as  tbe  two  later  notes.  If  the  pay- 
ors of  the  original  note  were  solvent,  col- 
lateral security  would  not  be  necessary.  If 
tbey  were  Insolvent,  It  Is  difficult  to  perceive 
what    value    their    unsecured    paper    could 


possess  as  collateral  security.  It  Is  true  that 
the  two  later  notes  bore  on  their  margin  tbe 
word  "collateral,"  placed  there,  apparently, 
by  a  rubber  stamp.  We  think  this  is  not 
controlling  In  determining  what  the  character 
or  purpose  of  these  notes  was.  If  tbe  two 
notes  of  December  5th  were  given  for  the 
purpose  of  tolling  the  statute.  It  was  not 
necessary,  or  even  proper,  that  they  should 
be  exhibited  in  tbe  probate  court.  They  were 
evidence  wherewith  to  meet  the  objection  of 
tbe  bar  of  tbe  statute,  and  had  no  place  In 
the  record,  unless  and  until  that  objection 
was  Interposed. 

Because  of  the  errors  pointed  out,  the  Judg- 
ment must  be  reversed  and  remanded,  which 
is  accordingly  done. 

Reversed  and  remanded. 


(21  Colo.  App.  229) 
CHICAGO,  R.  I.  &  P.  BY.  CO.  t.  RHODBS 
(Court  of  Appeals  of  ColorBdo.    Feb.  13, 19ia/ 

1.  Courts    (§    488*)— Appeixatb    Jubisoio- 

TION— CONSTITUTIONAI.  QUESTIOS— WaIVMU 

Where  a  cause  was  transferred  from  tbe 
Supreme  Court  to  the  Court  of  Appeals  and 
apiiellant  moved  to  remand  it  to  the  Supreme 
Court  on  tbe  ground  that  the  constitutiouality 
of  a  statute  was  involved  tbe  motion  might  be 
abandoned  by  agreement  of  the  parties,  and 
tbe  cause  left  to  tbe  determination  of  the  Court 
of  Appeals. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.  §i  1316-1323;   Dec.  Dig.  §  488.»J 

2.  Appeal  and  Ebbob  ({  232*)— Prrsenta- 

TION  OF  GBODNDB  or  RSVIKW  IN  COUBT  BE- 
LOW. 

Grounds  of  objection  to  testimony,  not 
raised  in  tbe  court  below,  cannot  be  considered 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1430,  1431;  Dec.  Dig.  | 
232.*J 

3.  IDviDKNCE  (H  219,  129*)—ADMissio!f8— Im- 
plied Admissions— Relation  to  Issue. 

Where  several  head  of  cattle  were  killed 
by  one  railroad  accident,  and  tbe  company  paid 
for  some  of  them,  evidence  of  such  payment, 
if  not  objectionable  under  tbe  rule  excluding 
the  facts  of  a  compromise,  is  an  implied  ad- 
mission that  the  railroad  company  was  liable 
for  the  common  disaster;  but  evidence  of  pay- 
ment for  some  of  a  number  of  cattle  killed 
during  one  nigbt  by  trains  passing  over  a  line 
on  which  several  railroads  ran  trains  is  not 
admissible  to  show  that  the  railroad  company 
which  made  tbe  payment  killed  other  cattle. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  §§  219,  120.*] 

4.  RAiiJtOADS  (8  441*)— Injubibs  to  Amiuals 
OR  Tracks— Presumptions. 

The  mere  fact  that  a  number  of  cattle  are 
found  dead  near  one  another  on  the  same  morn- 
ing, all  having  been  killed  by  railroad  trains, 
does  not,  where  several  companies  ran  trains 
on  the  line,  raise  a  presumption  that  the  same 
train  killed  all  of  the  cattle,  or  that  one  com- 
pany's trains  killed  them  all. 

[Ed.  Note.— For  otiier  cases,  see  Railroads, 
Cent  Dig.  §§  1575-1505;   Dec  Dig.  §  441.*] 

5.  Tbial  ({  46*)— Offebs  of  Pboof— Effbot. 

In  an  action  against  a  railroad  company 
for  the  killing  of  rattle  on  a    line  over  which 
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the  defendant  company  and  another  railroad 
ran  trains,  evidence  that  defendant  paid  for 
other  cattle  killed  the  same  night,  but  not 
shown  to  hare  been  killed  by  the  same  train, 
being  inadmissible  as  an  implied  admission, 
unless  supported  by  other  evidence,  was  im- 
properly admitted,  where  plaintiff  made  no 
offer  to  prove  that  the  same  train  killed  all  of 
the  cattle,  and  his  counsel  merely  stated  that 
one  train  killed  all  of  the  animals,  but  made 
no  promise  to  prove  such  fact. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |§  115-117;   Dee.  Dig.  f  46.»] 

e.  Railroads  (S  440*Ji— Injuries  to  Ani- 
mals Near  Tracks— Burden  of  Psoof. 
In  an  action  against  a  railroad  company 
for  killing  cattle  on  its  track,  where  the  allega- 
tions of  negligence  were  put  in  issue  by  gen- 
eral denial,  plaintiff  has  the  burden  of  proving 
such  allegations. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1570-1574:  Dec.  Dig.  i  440.*] 

7.  Evidence  (j  220*)— Implied  Admission— 
Letters. 

Where  a  cow  was  struck  and  killed  by  a 
railroad  train,  running  on  a  line  over  which 
two  companies  operated  trains,  and  the  claim 
agent  of  defendant  company,  in  answer  to  a 
letter  of  plaintiff,  who  claimed  compensation, 
wrote  a  letter  stating  that  the  animal  was 
struck  on  the  station  grounds  and  at  night, 
and  that  be  was  unable  to  pay  the  claim,  the 
letter  was  an  implied  admission  that  the  an- 
imal was  stmck  by  defendant's  train,  because 
that  fact  was  not  denied;  but  it  was  not  an 
implied  admission  that  defendant  was  negligent 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f§  771-785;    Dec.  Dig.  {  220.*] 

8.  Railroads  (8  441*»— Injuries  to  Animals 
ON  Tracks — Burden  of  Proof. 

Proof  that  cattle  had  been  killed  by  a  rail- 
road company's  train  is  insufficient  to  warrant 
recovery;  for  negligence  is  not  presumed,  and 
plaintiff  has  the  burden  of  showmg  negligence. 
[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  i§  1575-1595;   Dec.  Dig.  |  441.*] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver. 

Action  by  Charles  B.  Rhodes  against  tbe 
Cbicago,  Rock  Island  &  Pacific  Railway  Com- 
pany. From  a  judgment  for  plaintUf  and  an 
order  denying  its  motion  for  a  new  trial,  de- 
fendant appeals.    Reversed  and  remanded. 

J.  C.  Helm,  C.  W.  Waterman,  and  William 
A.  Jackson  (M.  A.  Low,  of  counsel),  for  ap- 
pellant Thos.  H.  Hardcastle,  R.  W.  McCrll- 
Us,  and  Arthur  Ponsford,  for  appellee. 

WAILING,  J.  Appellee  brought  BUit 
against  the  appellant  upon  four  separate  al- 
leged causes  of  action  to  recover  damages 
for  the  killing  of  three  cattle  and  the  injur- 
ing of  a  cow  by  trains  of  the  appellant  in 
the  vicinity  of  Deer  Trail,  Colo.  The  first 
two  coimts  of  the  complaint  charged,  respec- 
tively, the  killing  of  a  steer  and  a  cow,  both 
belonging  to  the  plaintiff;  the  steer  having 
been  killed  on  January  16,  1002,  and  the  cow 
on  August  4,  1904.  The  third  count  was 
based  on  the  killing  of  a  cow  of  one  SpiUane 
on  October  24,  1904.  SpiUane  subsequently, 
to  wit.  on  January  6,  1905,  assigned  to  plain- 
tiff his  claim  against  the  defendant  for  the 


killing  of  the  cow.  Appellee  concedes  that 
the  evidence  was  insufficient  to  Justify  a  ver- 
dict for  the  plaintiff  on  the  fourth  count, 
and  special  reference  to  the  allegations  of 
that  count  is  unnecessary.  Each  of  the  first 
three  counts  contained  allegations  to  the  gen- 
eral effect  that  the  damage  therein  complain- 
ed of  was  the  result  of  negligent  operation 
of  one  of  defendant's  trains;  and  there  were 
statements  in  each  of  the  second  and  third 
counts  which  were  apparently  Intended  to 
state  a  case  within  the  provisions  of  chapter 
1  of  the  Session  Laws  of  1902,  sometimes 
called  the  "Railroad  Fencing  Act." 

[1]  Probably  it  should  be  noticed  that, 
after  the  cause  was  transferred  into  this 
court,  a  motion  to  remand  It  to  the  Supreme 
Court  under  section  6  of  the  act  creating  this 
court,  was  filed  by  the  appellant;  the  stated 
ground  being  that  the  determination  of  the 
appeal  necessarily  Involves  the  construction 
of  provisions  of  the  federal  and  state  Con- 
stitutions. Examination  of  the  briefs  on  file 
indicates  that  it  was  at  one  time  the  sup- 
position of  counsel  on  both  sides  that  the  de- 
cision of  the  case  required  investigation  of 
the  constitutionality  of  the  fence  act  of  1902. 
The  motion  to  remand,  however,  was  not 
pressed  in  any  way,  and  at  the  oral  argu- 
ment was  definitely  abandoned;  counsel  on 
each  side  taking  the  position  that  the  act  of 
1902  is  not  Involved  In  the  decision  of  this 
cause.  It  was  the  position  of  counsel  for  the 
appellant  in  argument  that,  since  the  Su- 
preme Court  has  decided  that  the  fence  act 
mentioned  was  void  In  toto  (Denver,  etc. 
Railway  Co.  v.  Moss,  50  Ck)lo.  282,  115  Pac. 
696),  it  never  had  existence  in  legal  contem- 
plation; while  appellee's  counsel  Insisted  that 
the  district  court  wholly  disregarded  the  act, 
as  being  either  Invalid  or  Inapplicable  in  ttie 
circumstances  of  the  case,  so  that  the  case 
was  actually  tried  and  submitted  to  the  jury 
on  the  theory  alone  of  common-law  negli- 
gence. For  the  purposes  of  this  review,  the 
statements  of  counsel  on  both  sides  In  that 
particular  may  be  accepted  as  correct,  since, 
in  either  aspect,  it  is  clearly  our  duty  to  pro- 
ceed to  a  final  decision  of  the  cause. 

All  of  the  evidence  at  the  trial  was  pro- 
duced by  plaintiff;  the  defendant  offering  no 
proof.  After  plaintiff  rested  his  case,  a  mo- 
tion was  made  on  behalf  of  the  defendant 
that  the  Jury  be  Instructed  to  return  a  ver- 
dict in  its  favor  on  all  four  counts.  Tlmt 
motion  was  denied,  and  the  case  was  sub- 
mitted to  the  Jury  upon  a  series  of  Instruc- 
tions as  to  the  law  applicable  to  the  case. 
Only  one  of  the  Instructions  given  by  the 
court  Is  questioned  here.  The  jury  retnrned 
a  verdict  for  the  entire  amount  claimed  un- 
der all  four  causes  of  action — (135.  Motion 
for  a  new  trial  was  made  by  the  defendant. 
Upon  the  hearing  of  that  motion,  the  court 
required  the  plaintiff  to  remit  the  sum   of 
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$30,  and,  upon  his  electing  to  do  so,  over- 
ruled the  motion,  and  ordered  Judgment  to 
be  entered  upoh  the  verdict  for  $105.  It 
seems  to  be  agreed  that  the  $30  remitted  In- 
cluded the  amount  claimed  in  the  fourth 
count,  to  wit,  $25,  and  $5  excessive  damages 
under  the  third  count.  Errors  have  been  as- 
slKued  on  the  appeal  from  the  Judgment, 
based  upon  the  exceptions  taken  by  the  ap- 
])ellant  to  the  overruling  of  Its  motions  for 
a  directed  verdict  and  for  a  new  trial,  the 
entry  of  the  Judgment,  the  giving  of  the  In- 
struction numbered  7,  as  well  as  to  various 
other  adverse  rulhigs  of  the  court  during  the 
progress  of  the  trial. 

The  animals  were  killed  near  a  station  on 
the  Kansas  division  of  the  Union  Pacific 
Railway,  known  as  Deer  Trail,  56  miles  east 
of  Denver.  No  witness  saw  any  of  the  ani- 
mals struck  by  a  train,  and  none  saw  the 
train  by  which  any  of  them  was  killed.  The 
steer  and  cow  mentioned  In  the  first  and  sec- 
ond causes  of  action  were  found  lying  dead 
near  the  railroad  track  by  sectlonmen  in  the 
employ  of  the  Union  Pacific  Company,  when 
the  men  went  to  their  work  in  the  morning. 
There  were  some  indications  leading  to  the 
conclusion,  in  each  Instance,  that  the  animal 
was  struck  by  a  train  during  the  night  be- 
fore it  was  found. 

No  witness  saw  either  of  plaintiff's  animals 
on  or  near  the  track,  or  at  any  stated  time 
prior  to  the  killing  of  the  same.  The  evi- 
dence tended  to  show  that  the  railroad  tracks 
and  property  generally  belonged  to  the  Union 
Pacific  Company,  which  also  employed  the 
sectioumen,  and  that  the  latter  company, 
and  also  the  defendant,  operated  their  trains 
over  the  tracks  between  Denver  and  Llmon; 
Itoth  companies  running  regular  trains  past 
the  station  of  Deer  Trail  and  the  x>oints 
where  the  various  animals  were  killed.  It 
appeared  from  the  testimony  of  the  witness 
Splllane  that  for  seven  years  prior  to  1904, 
and  during  that  year,  the  defendant  ran  one 
east-bound  and  one  west-bound  passenger 
train  every  night  over  those  tracks;  and  that 
night  trains  were  also  operated  over  them  by 
the  Union  Pacific  Company  during  the  same 
I)erlod.  The  evidence  was  generally  meager 
and  unsatisfactory,  and  much  la  left  to  In- 
ference and  conjecture. 

The  steer,  which  was  the  subject  of  the 
first  cause  of  action,  was  found,  on  the  morn- 
ing of  January  17,  1002,  some  20  or  25  feet 
north  of  the  railroad  track,  by  one  of  the  sec- 
tlonmen In  the  employ  of  the  Union  Pacific 
Company,  named  Graff,  and  lying  near  by 
there  were  five  other  cattle,  four  of  them 
dead,  and  one  very  badly  hurt.  The  five  cat- 
tle last  mentioned  belonged  to  a  Mr.  Epler, 
who  was  also  a  wltne.ss  at  the  trial.  It  can- 
not be  determined  from  the  record  how  near 
the  animals  were  to  each  other  when  they 
were  found.  The  most  definite  statement  In 
that  iwrtlcular  was  made  by  the  plaintiff, 
who,  after  stating  that  he  saw  his  dead  steer 


near  the  railroad  on  the  morning  of  January 
17,  1002,  further  testified:  "Q.  Were  there 
any  other  cattle  there?  A.  Yes.  Q.  What 
cattle?  A.  Five  of  Mr.  Epler'S.  .  •  •  • 
Q.  How  were  they  lying  when  you  saw  them? 
A.  Well,  I  think  several  of  them  were  on  the 
left-hand  side  of  the  track;  I  don't  remember 
■whether  there  were  any  on  the  right-hand 
side  or  not.  Q.  Were  they  all  dead  then? 
A.  I  think  one  of  f hem  showed  some  signs  of 
life.  If  I  remember  rightly,  the  sectlonmen 
killed  him.    That  was  not  my  steer." 

The  sectionman,  Graff,  said  that  the  ani- 
mals were  all  killed  at  the  same  time  and 
by  the  same  train,  but  this  was  evidently  a 
mere  supposition  on  his  part;  no  facts  ap- 
pearing to  support  any  such  conclusion.  It 
was  stated  by  counsel  for  the  plaintiff  that 
the  cattle  were  killed  In  the  night,  and  it 
was  Impossible  to  prove  the  facts  by  any- 
body that  saw  the  occurrence,  and  that 
statement  Is  probably  borne  out  by  the  tes- 
timony of  all  witnesses  who  Iiad  anytUng 
to  say  about  that  particular  event.  Epler 
testified,  as  a  witness  for  the  plaintiff,  that 
the  defendant's  claim  agent  had  made  a 
settlement  with  him,  in  June,  1904,  In  which 
he  (Epler)  vras  paid  $200  for  his  cattle  kuied 
prior  to  that  time,  and  In  that  connection 
Epler  was  permitted  to  testify,  against  the 
objections  of  counsel  for  the  defendant,  as 
follows:  "Q.  Now,  was  this  particular  acci- 
dent on  thelOthof  January,  1902,  referred  to 
between  you  and  the  agent?  A.  Yes,  sir. 
Q.  Were  they  Included  in  the  amount  paid? 
A.  Yes,  sir.  Q.  And  you  actually  received 
pay  for  them?  A.  Yes,  sir."  The  record 
does  not  show  that  objection  was  made  to 
the  form  of  the  questions;  but  repeated 
protests  were  made  against  Epler's  entire 
examination,  by  the  defendant's  objections 
and  motions  to  strike,  on  the  grounds  that 
the  testimony  was  irrelevant  and  immate- 
rial and  Incompetent  to  prove  that  plaintiff's 
steer  was  killed  by  the  defendant  The  ad- 
mission of  this  testimony  of  the  witness  Ep- 
ler is  urged  as  one  of  the  grounds  for  the 
reversal  of  the  Judgment.  At  the  time  of 
introducing  the  questioned  testimony,  coun- 
sel for  plaintiff  stated  his  pun>ose  in  so  do- 
ing as  follows:  "But  the  question  now  is, 
What  train  killed  those  cattle?  They  were 
all  killed  at  one  time  by  one  train  and  in 
one  bunch,  and  all  found  together.  Now,  1 
proiJose  to  show  this  defendant  company  not 
only  paid  for  part  of  those  cattle,  belonging 
to  another  owner,  it  is  true,  but  their 
agents  paid  It  in  settlement  and  admitted 
the  accident.  I  propose  to  follow  the  pay- 
ment up  by  his  admission  that  they  were 
paying  for  those  cattle  killed  by  that  train. 
The  cattle  were  killed  In  the  night,  and  it 
Is  Impossible  to  prove  it  by  anybody  ttiat 
saw  It." 

[2]  On  behalf  of  the  appellant.  It  Is  urg- 
ed, first,  that  the  payment  for  the  Epler 
cattle  by   defendant's  claim  agent  was  in 
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the  nature  of  a  compromise  of  a  disputed 
claim,  and,  consequently,  that  tbe  facts  of 
the  settlement  were  not  admissible  In  evi- 
dence for  any  purpose;  and,  further,  that 
the  testimony  was,  In  any  aspect.  Intrinsi- 
cally valueless  as  an  admission  of  liability 
to  the  appellee.  With  respect  to  the  claim 
that  the  payment  to  Epler  was  a  compro- 
mise, the  bill  of  exceptions  falls  to  disclose 
that  objection  to  the  testimony  was  made 
on  that  ground,  and,  by  a  familiar  rule,  the 
appellant  cannot  be  heard  to  urge  the  con- 
tention for  the  first  time  in  tbe  appellate 
court.  Moreover,  the  only  statement  of  the 
witness  which  might  be  fairly  construed  as 
giving  to  his  transactions  with  the  claim 
agent  the  character  of  a  compromise  was 
struck  out,  on  the  motion  of  the  defendant, 
at  the  trial. 

[3]  The  question  of  the  relevancy  of  the 
testimony,  as  evidence  of  an  admission  on 
the  part  of  the  defendant  of  which  the  plain- 
tUT  might  take  advantage,  is  one  of  some 
difficulty.  The  authorities  seem  to  sustain 
the  proposition  that,  if  the  proof  Justified 
the  assertion  of  plaintiffs  counsel  that  Kp- 
ler's  cattle  and  plaintiff's  steer  were  killed 
at  the  same  time  and  by  the  same  train, 
proof  of  the  payment  to  E^ler  for  his  cattle, 
unless  objectionable  under  the  rule  exclud- 
ing tbe  facts  of  a  compromise,  was  admis- 
sible as  evidence  to  charge  the  defendant 
with  responsibility  for  the  common  disaster, 
and  this  upon  the  ground  of  implied  ad- 
mission. Howland  v.  Bartlett,  80  Ga.  60S), 
12  S.  E.  1068;  Grimes  v.  Keene,  62  N.  H. 
330;  Campbell  t.  Mo.  Pac.  Ry.  Co.,  86  Mo. 
App.  67;  16  Cyc.  954.  But,  where  the  proof 
failed  to  establish  the  identity  of  the  cause 
of  injury,  the  payment  to  the  stranger  to 
the  action  was  of  no  probative  value,  and 
irrelevant.  Missouri,  etc.,  Co.  t.  Fullmore 
(Tex.  Civ.  App.)  29  S.  W.  688. 

[«,  5]  No  competent  evidence  was  introduc- 
ed to  establish  the  fact  that  tbe  cattle  were 
killed  by  one  train,  and  there  was  no  pre- 
sumption arising  from  the  facts  proved  that 
all  were  killed  by  a  train  of  the  defendant. 
It  is  evident  from  the  remarks  of  the  court, 
in  passing  upon  the  objections  interposed  to 
this  testimony,  that  be  had  grave  doubts 
of  its  competency,  and,  in  fact,  it  api)ears  to 
have  been  admitted  conditionally,  with  the 
view  that  Its  deficiencies  might  be  supplied 
by  further  proof.  However,  there  was  no  defi- 
nite offer  of  proof  by  plaintiff's  counsel  of 
facts  essential  to  the  aduii.s,siblllty  of  the 
testimony,  and  his  statement,  made  at  the 
time,  gave  no  substantial  promise  of  ability 
to  supply  it.  In  these  circumstances,  the 
discretion  of  the  court  was  Improperly  ex- 
erci.<ied,  and  the  denial  of  the  motion,  made 
at  the  conclusion  of  Bpler's  examination,  to 
strike  out  his  testimony  was  error.  If  thl.s 
conclusion  were  wrong,  nevertliele.«s  that 
testimony  could  be  of  no  value  to  plaintiff 
upon  the  record  made  by  him  in  the  trial. 


Not  only  was  there  no  attempt  to  introduce 
any  additional  proof  bearing  upon  the  cir- 
cumstances of  tbe  killing  of  the  plaintiff's 
steer,  but  the  plaintiff  himself,  testifying 
about  that  matter,  said:  "I  am  sure  I  had 
some  letters  from  Mr.  Graham,  the  claim 
agent  at  Topeka,  in  which  he  refused  to  pay 
(1.  e.,  for  the  steer].  Q.  Have  you  ever 
been  in  any  way  compensated  or  paid  for 
this  steer?  A.  No."  And  in  a  letter  written 
by  him  to  defendant's  superintendent,  of 
date  December  8,  1004,  he  wrote:  "The 
claim  department  has  hitherto  refused  to 
pay  for  my  steer  killed  near  Deer  Trail. 
January  16,  1902,  although  payment  has 
been  made  to  a  man  who  bad  cattle  killed 
at  same  time  and  by  same  train."  It  would 
be  pressing  the  rule  of  implied  admission 
to  an  extreme  limit  to  say  that  the  proof  of 
the  settlement  with  Epler  established,  prima 
fade,  a  liability  to  the  plaintiff,  which  the 
defendant  appears  to  have  denied  expressly 
at  all  times;  and  it  is  not  claimed  that 
there  was  any  other  evidence  sutHcient  to 
fix  the  responsibility  for  killing  the  steer 
upon  the  defendant. 

[•]  The  allegations  of  the  complaint  to  the 
effect  that  the  animals  therein  mentioned 
were  killed  by  the  defendant's  trains,  and 
as  the  result  of  its  negligence,  were  put  in 
issue  by  the  general  denial  in  the  answer. 
The  burden  of  proving  those  allegations  by 
competent  evidence  of  the  facta  rested  with 
the  plaintiff.  Denver,  etc.,  Railroad  Co.  v. 
Colter,  41  Colo.  44.->,  92  Pac.  906;  C,  B.  &  Q. 
Itiillroad  Co.  v.  Church,  49  Colo.  582,  114 
Pac.  299. 

[7]  Coming  now  to  the  evidence  produced 
in  support  of  tbe  second  cause  of  action, 
the  cow  was  found  by  Dennis  SpiUane,  the 
foreman  of  the  Union  Pacific  Company  for 
tbe  section  including  the  station  of  I>eer 
Trail,  on  the  morning  of  the  25tb  of  August, 
190t.  According  to  SpUlane's  testimony,  the 
cow  was  found  dead  about  50  feet  east  of 
the  station.  The  plaintiff,  who  saw  tbe 
cow  on  the  same  morning,  stated  that  she 
was  lying  on  the  right-hand  side  of  the 
track,  from  100  to  '200  feet  east  of  the 
frelgbthouse.  In  connection  with  tbe  testi- 
mony of  the  plaintiff,  there  was  Introduced 
some  corresiwndence  between  him  and  tbe 
suiieriuteudent  and  the  claim  agent  of  the 
defendant,  respectively,  in  the  year  1904. 
On  November  21st.  a  letter  was  written  by 
the  pltlintiff  to  defendant's  sui)erintendent, 
at  Colorado  Springs,  In  which  the  former 
stated:  "On  October  twenty-second  I  wrote 
Mr.  Kimball  about  some  cattle  I  had  killed 
by  your  trains.  On  October  twenty-sixth  he 
wrote  uie  he  had  referred  the  nwtter  to  you 
and  that  you  would  advise  me.  Will  you 
kindly  let  me  hear  from  you,  and  ohlipe," 
etc.  The  superintendent  replied,  under  date 
of  November  22d,  as  follows  (omitting  address 
and  signature):  "Your  favor  of  twenty-first 
instant   received,   and   the   matter   will  be 
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given  attention."  Thereafter  the  plaintiff 
received  the  following  letter:  "Chicago,  Rock 
Island  &  Pacific  Railway  Co.  Claim  Depart- 
ment Geo.  E.  McCaughan,  Claims  Attorney, 
Chicago,  111.  A.  A.  Graham,  Claim  Agent. 
W.  E.  Clark,  Adjuster.  E.  J.  Smith,  Adjuster, 
Topeka,  Kas.  Topeka,  Kas.,  Nov.  23,  1904. 
C.  B.  Rhodes,  Esq.,  Deer  Trail,  Colo. — Dear 
Sir:  Respecting  your  claim  for  cow  killed  at 
Deer  Trail,  August  24,  1004.  I  do  not  think 
we  are  liable  for  this,  and  the  claim  must, 
therefore,  be  declined.  Yours  truly,  A.  A. 
Graham." 

On  December  18th  following,  the  plalntlft 
sent  the  letter  to  defendant's  superintendent, 
to  which  allusion  has  already  been  made, 
and  wherein  he  wrote:  "Mr.  A.  A.  Graham, 
your  claim  agent.  Informs  me  your  road  will 
not  pay  for  my  cow  killed  August  24,  1904. 
The  claim  department  has  hitherto  refused 
to  pay  for  my  steer  killed  near  Deer  Trail, 
January  16,  1902,  although  payment  has 
been  made  to  a  man  who  had  cattle  killed 
at  same  time  and  by  same  train.  This 
attitude  forces  me — and  it  is  not  just  to 
compel  me  to  hire  an  attorney — to  bring  suit 
for  payment  for  both  animals."  On  December 
9th,  the  superintendent  wrote  to  the  plaintiff, 
acknowledging  the  receipt  of  the  letter  of 
Deceml>er  8th,  and  advising  him  that  it  had 
be«i  forwarded  to  "the  claim  agent,  who 
has  charge  of  such  matters."  And,  on  De- 
cember 22d,  the  claim  agent  addressed  an- 
other letter  to  the  plaintiff,  lu  which  be 
said:  "Your  letter  of  November  21st,  ad- 
dressed to  A.  T.  Abbott,  superintendent,  has 
been  referred  to  this  office.  As  I  wrote  you 
November  23rd,  as  this  -steer  was  struck 
on  station  grounds,  and  at  night,  I  am 
unable  to  pay  the  clnira." 

It  has  been  claimed  in  argument  for  the 
appellee  that  the  last  letter  of  the  claim 
agent  had  reference  to  the  cow  killed  on 
August  24th  preceding,  which  was  mentlonetl 
in  the  agent's  letter  of  November  2,'?d,  and 
that  the  word  "steer"  was  inadvertently 
used  in  the  letter  of  December  22d;  and, 
so  understood,  the  last-mentioned  letter 
amounted  to  an  admission,  at  least,  that 
the  cow  was  struck  and  killed  by  one  of  the 
defendant's  trains.  The  first  proiM)sltion 
stated  appears  to  l>e  sound,  ui)on  the  face 
of  the  correspondence,  particularly  in  view 
of  the  facts  that,  according  to  the  plaintiffs 
statement,  the  claim  agent  had  theretofore 
refused  to  pay  for  the  steer  killed  in  Janu- 
ary, 1902,  and  that  animal  was  killed,  not  at 
or  near  the  station,  but  more  than  two  miles 
east  of  it  It  is  probably  true,  therefore, 
that  the  letter  of  Deceml)er  22d  was  Intend- 
ed to  refer  to  the  case  of  the  cow. 

As  to  the  evidential  value  of  the  claim 
agent's  letters,  tlie  first  observation  is  that 
the  plaintiff  bad  definitely  claimed  that  the 
«ow  had  been  killed  by  the  defendant's 
train.  If  that  was  true,  the  fact  must  have 
tteen  known  to  the  employes  of  the  defend- 


ant In  charge  of  the  train  by  which  the 
animal  was  killed.  It  was  certainly  the- 
duty  of  the  claim  agent,  who  had  charge  of 
such  matters,  to  investigate  the  facts  of  the 
case,  and  his  last  letter  indicated  that  he 
had  done  so,  in  so  far  as  he  considered  it 
necessary.  He  appears  to  have  been  at 
some  trouble  to  assign  a  reason  for  the 
refusal  to  pay  plaintUTs  claim,  and  the 
reason  he  gave  was  not  a  good  one,  or  at 
best  was  unsatisfactory.  It  is  perfectly  evi- 
dent that,  if  he  bad  tieen  able  to  say  that 
the  cow  was  not  killed  by  the  defendant's 
train,  he  would  at  once  have  stated  the 
fact  and  so  ended  the  matter. 

What  was  said  by  the  court  to  Penno  v. 
Weston,  31  Vt.  345,  is  very  much  in  point 
in  this  connection.  That  action  tovolved  an 
alleged  breach  of  warranty  in  the  sale  of  a 
horse.  The  following  is  taken  from  the 
opinion  of  the  court:  "The  plaintiff,  on  dis- 
covering the  unsoundness  of  the  horse,  wrote 
to  the  defendant  several  letters,  the  purport 
of  which  was  that  the  plaintiff,  having 
bought  the  horse  of  the  defendant  upon  a 
warranty  of  soundness,  claimed  damages  for 
the  breach  of  warranty.  The  defendant  re- 
plied to  the  first  letter,  denying  that  the 
horse  was  unsound,  and  saying  nothing  as 
to  whether  he  sold  the  horse  to  the  plaintiff 
or  Kibbee.  To  the  other  letters  he  made 
no  reply.  •  •  •  The  omission  of  a  party 
to  reply  to  statements  in  a  letter  about 
which  be  has  knowledge,  and  which,  if  not 
true,  he  would  naturally  deny,  when  he  re- 
plies to  other  parts  of  the  letter,  is  evidence 
tendtog  to  show  that  the  statements  so  made 
and  not  denied  are  true.  So,  where  there 
has  been  a  correspondence  between  parties 
in  regard  to  some  subject-matter,  and  one 
of  the  parties  writes  a  letter  to  the  other, 
making  statements  in  regard  to  such  sub- 
ject-matter of  which  the  latter  has  knowl- 
edge, and  which  he  would  naturally  deny, 
if  not  true,  and  he  wholly  omits  to  answer 
such  letter,  such  silence  is  adniLssible  as 
evidence  tending  to  show  the  statements  to 
be  true.  Still,  all  such  evidence  is  of  a 
lighter  character  than  silence,  when  tlie  same 
facts  are  directly  stated  to  the  party.  Men 
use  the  tongue  much  more  readily  than  the 
pen.  Almost  all  men  will  reply  to  and  deny 
or  correct  a  false  statement  verbally  made 
to  them.  It  is  done  on  the  siwt  and  from 
the  first  impulse.  But  when  a  letter  is  re- 
ceived making  the  same  statement,  the  feel- 
ing, which  readily  prompts  the  verbal  denial, 
not  unfrequently  cools  before  the  time  and 
opportunity  arrive  for  writing  a  letter. 
•  *  •  As  the  omission  to  reply  to  letters 
may  be  explained  liy  so  many  causes  not 
applicable  to  silence  wlien  the  parties  are  In 
personal  conversation,  we  do  not  think  tiie 
.same  weight  should  be  attached  to  it  as 
evidence.  Where  the  party  replies  to  the 
letter,  but  says  nothing  upon  points  which 
he   would   naturally    contradict.   If   untrue. 


Digitized  by 


Google 


774 


121  PACIFIC  REPORTER 


(Colo. 


*  *  *  the  silence  furnishes  a  stronger 
proof  of  acquiescence  in  the  alleged  facts 
tlian  the  subsequent  entire  omission  to  reply." 
Fenno  v.  Weston,  31  Vt.  345. 

In  the  case  of  Nichols  v.  Sovthem  Pac. 
Co.,  23  Or.  123,  31  Pac.  296,  18  L.  R.  A.  55, 
37  Am.  St  Rep.  G&l,  which  was  an  action 
to  recover  damages  for  the  wrongful  ejection 
of  plaintiff  from  a  train  in  which  he  was 
riding  as  a  passenger,  it  was  proved  that  the 
defendant's  ticket  inspector,  in  the  line  of 
his  duty,  examined  the  plaintiff's  ticket,  and, 
after  examining  it  and  requiring-  plaintiff  to 
write  his  name  on  the  back  of  it.  Informed 
the  plaintiff  that  be  was  not  the  original 
purchaser  of  the  ticket,  and  that  he  must 
pay  bis  fare  or  get  off  the  train.  It  was  held 
by  the  court  that  the  reason  given  by  the 
ticket  inspector  for  rejecting  the  plaintiff's 
ticket  was  an  implied  admission,  binding  uP' 
on  the  defendant,  that  the  ticket  was  aur 
tborized  originally,  and  genuine.  And  so  we 
think  .that  the  letter  of  the  claim  agent, 
wherein  he  failed  to  deny  the  assertion  that 
plaintiff's  .cow  was  killed  by  a  train  of  the 
defendant,  while  refusing  to  pay  the  claim 
of  the  plaintiff  on  other  grounds,  in  the  ab- 
sence of  any  explanation  whatever  on  the 
part  of  the  defendant,  was  an  implied  ad' 
mission,  attributable  to  the  latter,  that  the 
animal  was  killed  by  Its  train.  See,  also, 
Lothrop  V.  Union  Bank,  16  Colo.  257,  27  Pac. 
696.  The  very  words  of  the  letter  of  Decem- 
ber 22d  import  that  the  animal  was  struck  by 
the  defendant's  train.  But  no  valid  reason 
has  been  found  or  suggest.  1  for  extending  the 
implication  to  include  an  admission  of  neg- 
ligence on  the  part  of  the  defendant  which 
would  charge  it  with  legal  liability  for  such 
killing.  The  claim  of  the  plaintiff  was  not 
put  expressly  on  such  ground.  Besides,  the 
statement  of  the  claim  agent  that  the  animal 
was  struck  "at  night''  may  have  been  intend- 
ed to  refute  any  suggestion  that  defendant's 
servants    were    negligent    in    the    premises. 

[8]  The  witness  Spillane  was  the  owner 
of  the  cow  mentioned  In  the  third  cause  of 
action,  and  all  of  the  proof  with  respect  to 
the  killing  of  that  animal  rests  upon  his 
testimony.  There  were  some  facts  stated  by 
him  from  which  it  might  be  inferred  that  his 
cow  was  killed  at  about  half  past  10  o'clock 
in  the  evening  by  defendant's  east-bound 
passenger  train.  He  did  not  see  the  train; 
but  he  Identiiled  it  by  the  sound  of  the 
whistle  of  the  locomotive,  and  by  the  train 
register  at  the  station.  He  found  the  cow, 
about  10  minutes  after  the  train  had  passed, 
lying  very  near  the  track,  about  COO  feet 
west  of  the  station.  As  near  as  can  be  de- 
rived from  his  somewhat  conflicting  state- 
ments, the  cow  was  still  alive  when  he  found 
her,  but  was  so  badly  injured  that  she  died 
almost  immediately.  This  states  the  effect  of 
the  testimony  in  the  most  favorable  light 
for  the  appellee.  There  was  nothing  to  show 
the  circumstances  of  the  striking  of  the  cow 


by  the  train.  Assuming  that  there  was  evi- 
dence that  the  animals  mentioned  in  the  sec- 
ond and  third  causes  of  action  were  killed  by 
the  trains  operated  by  the  defendant,  still 
the  plaintiff  was  not  entitled  to  recover  in  the 
action,  to  any  extent,  in  the  al;sence  of  any 
evidence,  that  either  accident  occurred  in  con- 
sequence of  negligence  on  the  part  of  the  de- 
fendant. In  this  conne<>tion,  it  is  enough  to 
refer  to  the  repeated  rulings  of  the  Supreme 
Court  in  passing  upon  cases  of  this  general 
character.  For  example,  it  was  said  in  the 
opinion  of  the  court  in  C,  B.  &  Q.  R.  R.  Co. 
V.  Church,  ubi  supra:  "That  there  can  be  no 
presumption  of  negligence  is  elementary.  'Its 
existence  must  appear  by  proof;  and  until 
it  does  so  appear  a  party  whose  case  is  based 
upon  it  is  without  a  cause  of  action.'  D.  & 
R.  G.  R.  R.  Co.  V.  Robinson,  6  Colo.  Ax>|>. 
432  [40  Pac.  840];  D.  &  R.  G.  R.  R.  Co.  v. 
Priest,  9  Colo.  App.  103,  105  [47  Pac.  653]. 
•  •  •  It  was  incumbent  upon  him  [plain- 
tiff] to  show  that  the  cattle  were  either  in  a 
position  of  danger,  or  would  presently  likely 
so  be,  and  that  defendant  had  notice  there- 
of, or,  by  the  exercise  of  reasonable  diligence, 
could  have  had  notice  thereof,  for  a  sufficient 
length  of  time  before  the  accident  to  have 
avoided  it  by  the  exercise  of  reasonable 
care.  'Merely  because  an  animal  was  near 
the  track  of  the  railroad  does  not  require  an 
engineer  to  check  the  speed  of  his  train,  un- 
less there  is  something  to  indicate  that  the 
animal  may  go  upon  the  track.'  Rio  Grande 
Western  R.  R.  Co.  t.  Boyd,  44  Colo.  119,  124 
[96  Pac.  781,  783].  •  •  •  To  sustain  the 
verdict  upon  the  evidence  presented  by  plain- 
tiff, we  would  be  compelled  to  resort  to  sur- 
mise and  conjecture.  We  would  have  to  as- 
sume that  the  cattle  were  upon  the  railroad 
track,  or  In  such  close  proximity  thereto,  and 
under  circumstances  indicating  a  present 
danger,  and  that  such  condition  existed  for 
a  sufficient  length  of  time  to  enable  the  de- 
fendant, if  exercising  reasonable  care  and 
ordinary  diligence,  to  have  discovered  their 
peril  and  taken  proper  precaution  to  avoid 
the  injury.  St.  Louis,  etc.,  R.  R.  Co.  v.  Rus- 
sell, 39  111.  App.  443.  The  onus  of  proof  of 
these  facts  was  upon  the  plaintiff;  and  it 
was  essential  that  such  facts  be  clearly  es- 
tablished, either  by  direct  or  circumstantial 
evidence.  A  verdict,  based  upon  conjecture 
and  inference,  or  upon  the  bare  fact  of  kill- 
ing, cannot  be  upheld."  See,  also,  D.  &  R.  G. 
R.  R.  Co.  v.  Colter,  supra;  B.  &  M.  R.  R. 
Co.  V.  Campbell,  20  Colo.  App.  360,  78  Pac 
1072. 

It  would  be  futile,  in  the  present  case,  to 
undertake  to  determine  the  legal  duties  and 
responsibilities  of  the  employes  of  a  railroad 
company,  operating  a  train  upon  a  railway 
over  the  open  prairie,  with  respect  to  stray- 
ing stock  upon  or  in  the  vicinity  of  the  rail- 
way, because  no  specific  facts  are  presented 
to  which  the  discussion  would  be  iiertlnent. 
Patient  iuvestigatiou  of  the  record  has  fail- 
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ed  to  reTMl  even  a  scintilla  of  proof  apon 
wblcb  to  predicate  any  inference  of  negll- 
Kence  on  the  part  of  the  d^endant.  There- 
fore the  court  was  in  error  in  refusing  to 
direct  the  jury  to  return  a  verdict  for  the 
defendant  upon  all  counts,  upon  tlie  letter's 
motion  for  such  instruction.  For  the  same 
reason,  and  also  because  of  the  failure  to 
produce  any  competent  proof  that  the  plain- 
tiff's  steer  was  killed  by  one  of  defendant's 
trains,  it  was  error  to  deny  the  defendant's 
motion  for  a  new  trial. 

Ko  useful  purpose  would  be  accomplished 
by  the  consideration  of  other  questions  dis- 
cussed by  counsel.  By  reason  of  the  errors 
above  Indicated,  in  overruling  the  objections 
to  the  testimony  of  E^ler  and  In  denying  the 
motions  for  a  directed  verdict  and  for  a  new 
trial,  the  judgment  is  reversed,  and  the  cause 
remanded. 

Reversed. 


STEWART  V.  WEISER   LUMBER   CO., 
Limited,  et  al. 

(Supreme  Court  of  Idaho.     Feb.  10,  1912.) 

(SvVabut  hy  the  Court.) 

1.  Husband  and  Wife  (|  255*)— Separate 
Pbopertt  of  Wife— Purchase  with  Sepa- 
rate Funds. 

Where  a  married  woman  purchases  a  40- 
acre  tract  of  land  as  and  for  her  own  separate 
property  and  pays  a  part  of  the  purchase  price 
at  the  time  of  the  purchase,  and  assumes  a 
mortgage  then  existing  on  said  land,  and  exe- 
cutes a  mortgage  thereon  for  the  balance  of  the 
purchase  price,  which  mortgage  and  notes  are 
signed  by  the  husband,  held,  under  the  facts, 
that  said  4G-acre  tract  of  land  is  the  separate 
property  of  the  wife,  and  that  no  part  of  it 
IB  Gommnnity  pr<q;>erty. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  {  255.*] 

2.  Husband  and  Wife  (|  79*)— Wife's  8ep- 

ABATB     PBOPEKTT— CONTBOI.     AND     DISPOSI- 
TION. 

The  provisions  of  section  2022,  Rev.  St. 
1887,  which  are  identical  with  the  provisions 
of  section  3107,  Rev.  Codes,  were  repealed  by 
an  act  approved  March  9,  1003  (Seas.  Laws,  p. 
345),  and  under  the  second  section  of  said  act, 
which  is  now  section  2077,  Rev.  Codes,  during 
the  continuance  of  the  marriage  the  wife  has  the 
management,  control,  and  absolute  power  of  dis- 
poeitioD  of  her  separate  property,  without  the 
signature  of  her  husband,  and  may  enter  into 
contracts  with  reference  to  tlie  same  in  the  same 
manner  and  to  the  same  extent  and  with  like 
effect  as  a  married  man  may  in  relation  to  his 
real  and  personal  property. 

[Ed.  Note. — For  other  cases,  see  Husband 
and   Wife,  Dec.  Dig.  §  70.*] 

3.  Husband  and  Wife  (8  262*)— Community 
Pbopebtt— -Presumptions. 

The  presumption  that  property  acquired 
during  marriage  is  community  property  may 
be   rebutted. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  H  913,  014;  Dec.  Dig.  § 
262.*] 


4.  Husband  and  Wife  f|  133*)— Wife's  Sep- 

akate  Property— Evidence. 

Held,  that  the  evidence  clearly  shows  that 
the  land  involved  in  this  case  is  the  separate 
property  of  the  wife. 

[E>d.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  H  487-494;  Dec.  Dig.  { 
Xoo.'j 

Appeal  from  District  Court,  Washington 
County;    Ed.  L.  Bryan,  Judge. 

Action  by  Alma  T.  Stewart  against  the 
Welser  Lumber  Company,  Limited,  and  oth- 
ers. From  a  judgment  for  defendants,  plain- 
tiff appeals.  Reversed  and  remanded  with 
instructions. 

John  H.  Norris  and  Feltham  &  Ryan,  for 
appellant.    Ed.  R.  Coulter,  for  respondents. 

SULLIVAN,  J.  This  action  was  brought 
by  the  appellant,  who  was  plalntifC  in  the 
trial  court,  to  quiet  title  to  the  northeast 
quarter  of  the  southwest  quarter  of  section 
17,  township  11  north,  of  range  6  west,  of 
Boise  meridian,  in  Washington  county,  and 
lot  4,  block  7,  of  Galloway's  addition  to  the 
city  of  Welser. 

The  cause  was  tried  by  the  court  with  a 
jury,  and  certain  questions  were  submitted  to 
and  answered  by  the  jury,  to  a  part  of  which 
answers  counsel  for  respondents  excepted  and 
moved  to  have  set  aside.  Said  motion  was 
granted  and  the  findings  of  the  Jury  were  set 
aside,  and  the  court  thereafter  filed  its  own 
findings  of  fact  and  conclusions  of  law  and 
entered  Judgment  adjudging  and  decreeing 
that  73  per  cent,  interest  in  said  40-acre 
tract  of  land  was  community  property  and 
27  per  cent.  Interest  was  the  separate  estate 
of  the  wife,  and  also  quieted  the  title  to  said 
lot  4  in  appellant. 

It  appears  from  the  evidence  that  api)ellant 
Is  a  married  woman  and  removed  from  the 
state  of  Indiana  to  Washington  county,  Ida- 
ho, about  three  years  prior  to  the  trial  of  this 
action,  and  has  been  making  her  home  in 
said  county  since  that  time.  Her  husband, 
L.  A.  Stewart,  was  a  carpenter  by  occupation 
and  has  been  following  his  trade  a  part  of 
the  time  during  those  three  years  In  the  city 
of  Welser.  Not  being  able  to  secure  contin- 
uous employment,  he  entered  Into  partner- 
ship with  one  Hawes  In  running  a  carpenter 
and  planing  shop  in  that  city.  At  that  time 
the  said  Hawes  was  in  debt  to  the  respondent 
Lumber  Company  in  the  sum  of  about  ^00. 
The  Lumber  Company  thereafter  pressed  fop 
iwyment  of  said  indebtedness  against  Hawes, 
and  the  said  L.  A.  Stewart  finally  signed  a 
certain  promissory  note  with  said  Hawes  as 
surety  for  said  indebtedness.  When  said 
promissory  note  became  due,  the  Lumber 
Company  brought  suit  against  Hawes  and 
Stewart  and  attached  and  sold  their  carpen- 
ter shop  and  attached  said  lot  4  and  said  40- 
acre  tract  of  land.  Thereupon  the  appellant 
brought  this  suit  to  quiet  title  to  said  lot  and 
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said  40-acre  tract,  she  clatpiing  tbat  she  ia 
the  Nule  owner  of  said  land  and  tbat  ber  bus- 
l)aud  bad  no  Interest  in  or  to  either  of  said 
tracts. 

[1]  Before  coining  to  Weiser,  the  appellant 
owned  certain  property  In  the  state  of  In- 
diana which  she  inherited  from  ber  father's 
estate.  AVhen  she  went  to  Weiser,  she  took 
with  her  part  of  the  proceeds  of  the  sale  of 
that  separate  estate  and  deposited  $2,500 
thereof  in  the  First  National  Bank  of  Wei- 
ser. Thereafter  plaintiff  purchased  the  40- 
acre  tract  above  described  from  one  Myers 
throngh  his  agent,  McKlnney,  paying  $l,02i5 
cash  on  the  purchase  price  at  the  time  of  the 
purchase,  and  assumed  a  mortgage  then  on 
the  40-acre  tract  for  the  sum  of  $1,200,  des- 
ignated as  the  Vlele  mortgage,  and  for  the  re- 
maining part  of  the  purchase  price  gave  two 
notes,  aggregating  $1,540.65,  and  secured  the 
payment  of  the  same  by  a  second  mortgage  on 
said  40-acre  tract,  which  mortgage  and  notes 
were  executed  by  ftiipellant  and  lier  husband, 
I*  A.  Stewart,  In  favor  of  said  Myers. 
It  appears  that  the  purchase  price  agreed  on 
for  said  land  was  $3,800,  which  also  included 
some  26  head  of  cattle  and  farm  machinery. 
Thereafter  the  apiiellant  received  from  her 
separate  estate  $1,200  which  she  deposited  In 
said  bank  at  Weiser,  and  thereafter  borrowed 
of  one  Morrison  $1,100,  and  with  this  sum 
and  sufficient  of  her  own  separate  money 
paid  off  the  Myers  mortgage  of  $1,!>4G.G5  and 
interest,  leaving  unpaid  the  Vlele  mortgage 
of  $1,2<X)  and  the  Morrison  mortgage  of  $1,- 
100.  It  is  clearly  shown  from  the  evidence 
that  the  husband  has  not  been  able  to  make 
a  living  for  the  family  and  that  the  appel- 
lant has  used  some  of  her  se|)arate  funds 
for  that  purpose  as  well  as  for  making  said 
payments  on  said  40-acre  tract  of  land;  and 
It  clearly  appears  from  the  evidence  that  she 
purchased  said  land  and  lot  as  and  for  ber 
own  separate  estate,  and  made  all  of  the 
payments  that  were  made  on  the  same  out  of 
her  own  separate  money ;  that  she  paid  $525 
for  said  lot;  that  the  husband  has  never  paid 
one  cent  on  said  land  or  lot,  and  all  that  he 
did  was  to  sign  said  mortgage  and  notes; 
and  it  appears  from  the  whole  record  that  he 
wigiied  them  simply  as  a  formality  or  as- 
suming that  it  was  necessary  to  do  so  In 
compliance  with  the  provisions  of  section 
3107,  Rev.  Codes. 

[21  Said  section  Is  as  follows:  "No  estate 
in  the  real  property  of  a  married  woman 
imsses  by  an.v  grant  or  conveyance  purport- 
ing to  be  executed  or  acknowledged  by  her, 
imless  the  grant  or  instrument  is  acknowl- 
edged by  her  in  the  manner  prescril)ed  in 
chapter  3  of  this  title,  and  her  husband,  if 
a  resident  of  the  state,  joins  with  her  in  the 
execution  of  such  grant  or  conveyance." 

That  section  is  found  in  the  Revised  Codes 
which  was  adopted  by  the  Legislature  and  ap- 
proved by  the  Governor  January  12,  1909. 
This  section  is  found  in  the  Revised  Statutes 
of  1887  of  Idaho  as  section  2922,  and  in  the 


Eighth  Territorial  Session  Laws  of  1874-73^ 
p.  590.  Also,  see,  1st  Terr.  .Sess.  Laws  1863- 
64,  p.  528,  and  4th  Terr.  Sess.  Laws  1806-67, 
p.  138.  Section  2495  of  the  Revised  Statutes 
of  1887,  which  provided  that  all  property  of 
the  wife  owned  by  her  before  marriage,  and 
that  acquired  afterward  by  gift,  bequest, 
devise,  or  descent,  is  ber  separate  property, 
was  amended.  See  Sess.  Laws  1903,  p.  345. 
The  amended  section  provides,  among  other 
things,  that  during  the  continuance  of  the 
marriage  the  wife  has  the  mauagenieut,  con- 
trol, and  absolute  power  of  disposition  of  her 
separate  property  and  may  bargain,  sell,  and 
convey  her  real  and  personal  property  and 
may  enter  into  contracts  with  reference  to 
the  same  in  the  same  manner  and  to  the 
same  extent  and  with  like  effect  as  a  mar- 
ried man  may  in  relation  to  bis  real  and 
personal  property.  The  Code  commissioner 
who  made  a  revision,  compilation,  and  codifi- 
cation of  the  laws  of  the  state  of  Idaho,  un- 
der an  act  approved  March  12,  1907  (Sess. 
Laws  1907,  p.  178),  retained  in  said  Revised 
Codes  said  section  2022  of  the  Revised  Stat- 
utes of  1SS7,  makhig  it  section  3107  of  the 
Revised  Codes  of  1909.  lie  also  retained  a 
part  of  the  amendment  of  section  2495,  Rev. 
St.,  as  amended  by  Laws  of  1003,  p.  345,  f  2, 
as  section  2677  of  the  Revised  Codes.  So 
our  statutes  stand  to-day  as  containing  sec- 
tion 2677,  which  gives  the  wife  the  manage- 
ment, control,  and  absolute  power  of  disiw- 
sltion  of  her  separate  estate,  and  also  retains 
said  section  3107.  Here  we  find  a  direct  and 
irrecoucllable  conflict  between  the  provi- 
sions of  said  sections;  but  as  the  amendment 
to  section  2495,  Rev.  Stat,  of  1887,  was  enact- 
ed In  1903,  it  must,  of  course,  control,  that 
being  the  latest  expression  of  the  legislative 
will  on  that  subject.  Under  the  provisions 
of  said  section  2677,  Rev.  Codes,  it  Is  not  nec- 
essary for  the  husband  to  Join  wltli  the  wife 
in  the  conveyance  or  incumbrance  of  her  real 
estate. 

This  court  held  In  Bank  of  Commerce  r. 
Baldwin,  14  Idaho,  75,  93  Pac.  504,  17  L.  B. 
A.  (N.  S.)  676,  that  under  the  provisions  of 
section  2  of  the  act  of  March  9,  1903  (now 
section  2677,  Rev.  Codes),  the  wife  has  the 
management,  control,  and  absolute  power  of 
disposition  of  her  seimrate  property,  and 
that  the  statute  confers  upon  her  all  of  the 
privileges  of  contracting  in  relation  thereto, 
and  all  of  the  rights  and  privileges  necessary 
to  the  complete  enjoyment  and  power  of  dis- 
position thereof,  virtually  holding  that  it 
was  not  necessary  for  the  husliand  to  sign 
any  conveyance  made  by  the  wife  of  her  sep- 
arate real  estate  or  any  Incumbrance  there- 
on. That  decision  was  rendered  In  1908  be- 
fore the  Revised  Codes  were  adopted!,  See, 
also,  to  the  same  effect.  Booth  M.  Co.  v.  Mnr- 
phy,  14  Idaho,  212,  93  Pac.  777. 

Said  act  of  1903  repealed  all  acts  and  parts 
of  acts  in  conflict  therewith,  hence  it  repeal- 
ed said  section  2922,  Rev.  Stat,  of  1887,  as 
it  was  in  conflict  with  the  act  of  1903.    Kvl- 
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dently  the  Code  comnilssloner  overlooked  the 
fact  that  said  section  2922,  Rev.  Stat.,  now 
section  3107,  Rev.  Codes,  had  been  repealed. 

[4]  However,  as  it  appears  In  the  Revised 
Codes  that  the  provisions  of  said  section  8107 
were  In  force,  any  careful  business  man  in 
taking  a  mortgage  upon  the  separate  property 
of  a  married  woman,  or  In  taking  a  convey- 
ance thereof,  out  of  an  abundance  of  caution, 
If  for  no  other  reason,  would  require  the  sig- 
nature thereto  of  the  husband.  If  he  resided 
within  the  state;  and  it  was  no  doubt  on  ac- 
count of  the  provisions  of  said  section  that 
McKlnney,  the  agent  of  Myers,  who  sold 
said  40-acre  tract  to  the  appellant,  required 
the  husband  of  the  plaintiff  to  join  In  said 
mortgage  and  notes.  The  record  shows  that 
the  husband  did  not  sign  said  mortgage  with 
the  intention  or  purpose  of  making  any  pay- 
ments thereon  or  with  the  intent  or  purpose 
of  securing  any  interest  therein  for  himself 
or  for  the  community.  It  also  appears  that 
the  husband  has  not  farmed  said  lands  or 
raised  any  crops  thereon  whatever;  that  the 
appellant  had  leased  the  land  and  received 
a  share  of  the  crop  as  her  rental;  and  under 
that  state  of  facts  the  Jury  found  that  said 
lot  in  Galloway's  addition  was  paid  for  from 
the  separate  funds  of  the  appellant,  and  that 
all  of  the  money  used  in  the  purchase  of  the 
said  40-acre  tract  was  the  money  of  said  ap- 
pellant; that  it  was  the  intention  of  the 
plaintiff  and  also  of  her  husband,  at  the  time 
of  said  purchase,  that  said  land  should  be  the 
wife's  separate  property  and  not  community 
property;  and  that  the  said  husband  had  no 
interest  in  said  property  whatever  at  the 
date  of  the  trial  and  that  the  appellant  was 
the  owner  thereof;  that  at  the  time  of  said 
purchase  the  husband  was  solvent ;  that  the 
plaintiff  at  the  time  of  the  purchase  of  said 
lot  and  land  purchased  the  same  as  and  for 
her  separate  property.  The  jury,  no  doubt, 
in  some  of  Its  findings,  found  conclusions  of 
law  rather  than  ultimate  facts,  but  the  fiud- 
IngB  clearly  indicate  the  conclusions  of  the 
Jury,  and  we  think  are  fully  sustained  by 
the  evidence. 

After  setting  aside  the  findings  of  the  Jury, 
the  court  proceeded  and  found  that  the  plain- 
tiff and  L.  A.  Stewart  were  husband  and 
"Wife;  that  said  lot  4  was  the  separate  prop- 
erty of  the  wife  purchased  with  the  proceeds 
of  her  own  money;  that  the  consideration 
paid  for  said  40-acre  tract  was  $3,800.  and 
that  the  appellant  at  the  time  of  the  purchase 
paid  11,025  thereof  in  cash  that  belonged  to 
her  separate  estate,  and  that  the  remainder 
of  the  purchase  price,  the  $1,200  note  in  favor 
of  Viele  and  secured  by  mortgage,  was  as- 
sumed by  appellant  and  her  husband,  and 
for  the  balance  of  $l,i>46.C5  the  appellant  and 
lier  husband  gave  notes  and  mortgage  to 
^yers,  and  that  an  undivided  27  per  cent, 
interest  in  and  to  said  40-acre  tract  belong- 
ed to  and  was  the  sole  and  separate  estate 
of  the  appellant,  as  she  had  paid  $1,025 
therefor'  of  her  own  funds,  and  that  the  re- 


maining 73  per  cent,  interest  in  said  40- 
acre  tract  Was  community  property  belong- 
ing to  the  community  of  plaintiff  and  her 
husband,  and  as  such  it  was  subject  and 
liable  to  the  Judgment  obtained  by  the  said 
Lumber  Company,  and  directed  the  sale 
thereof  under  execution  in  favor  of  the  Lum- 
ber Company.  There  is  not  a  scintiDa  of 
evidence  to  show  that  the  husband  assumed 
the  payment  of  the  $1,200  mortgage.  The  ap- 
pellant testified  that  she  assumed  its  pay- 
ment, and  there  is  no  evidence  to  support  the 
finding  of  the  court  on  that  point. 

The  question  presented  here  is.  Did  the 
assumption  of  the  Vlele  mortgage  by  the  ap- 
pellant and  the  signing  of  the  notes  and 
mortgage  given  to  Myers  by  the  husband 
give  the  community  any  interest  in  said  prop- 
erty so  purchased,  when  the  husband  had  not 
expended  any  of  his  separate  funds  or  any 
community  funds  In  payment  of  said  pur- 
chase price?  In  other  words,  under  the  facts, 
is  73  per  cent,  interest  in  said  property  com- 
munity property  subject  to  sale  under  ex- 
ecution in  satisfaction  of  a  Judgment  obtain- 
ed against  the  husband?  All  he  had  done 
was  to  sign  the  Myers  mortgage  and  subse- 
quently sign  the  Morrison  mortgage  which 
was  substituted  for  the  Myers  mortgage 
after  the  appellant  had  paid  more  than  $500 
of  her  own  money  thereon. 

It  Is  clear  under  the  facts  and  the  law  that 
said  40-arce  tract  and  said  lot  are  the  sep- 
arate property  of  the  appellant,  and  that  the 
court  erred  in  holding  that  73  per  cent,  in- 
terest in  said  property  was  communitj-  prop- 
erty and  that  if  said  mortgage,  signed  by  the 
husband,  was  ever  foreclosed,  whatever  in- 
terest had  been  secured  by  the  payment  of 
the  wife  was  subject  to  the  payment  of  said 
debt.  The  community  had  not  paid  one  cent 
on  the  purchase  price  of  said  lot  and  tract  of 
land,  and  In  fact  would  not  do  so,  as  the 
mortgage  security  was  amply  sufficient  to 
pay  said  debt  The  court  no  doubt  intended 
to  follow  the  opinion  of  this  court  in  North- 
western &  r.  II.  Bank  v.  Rauch,  7  Idaho,  152, 
61  I'ac.  516,  where  it  was  held  that  property 
purchased  in  the  name  of  the  wife,  partly 
with  funds  from  her  separate  estate  and 
partly  with  money  borrowed  during  the  ex- 
istence of  the  community,  is  the  separate  es- 
tate of  the  wife  to  the  extent  which  her 
separate  funds  were  used,  and  community 
property  to  the  extent  that  such  borrowed 
money  was  used  in  its  purchase.  That  case 
is  clearly  distinguishable  from  the  case  at 
bar.  The  money  there  Iwrrowed,  or  al)out 
$750  of  it,  was  paid  on  the  purchase  price  of 
the  land;  while  in  the  case  at  bar  the  pur- 
chase price  of  said  40-acre  tract  has  not  been 
paid,  except  a  part  paid  by  the  wife  with  her 
own  funds.  The  debt  still  remains  due  to 
the  amount  of  the  mortgage  signed  l)y  the 
husband  and  to  the  amount  due  on  the  Viele 
mortgage  assumed  by  appellant.  Had  money 
I)een  borrowed  by  the  community  at  the  time 
of  the  purchase  of  said  40-acre  tract  and 
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paid  on  the  purchase  price,  this  case  would 
then  hare  been  slniUar  to  the  Rauch  Case. 
This  court  went  to  the  limit  In  that  case 
and  will  not  now  bold,  under  the  facts  as 
hare  presented,  that  any  part  of  said  40- 
acre  tract  is  community  property.  The  on- 
ly security  the  husband  gave  was  the  sign- 
ing of  the  note  and  mortgage,  and  If  the  com- 
munity had  any  assets  the  Judgment  creditor 
could  enforce  his  claim  against  such  assets. 

The  case  of  Heney  v.  Pesoli,  109  Cal.  53, 
41  Pac.  810,  Is  a  case  quite  similar  to  the 
one  under  consideration.  Under  a  statute 
similar  to  our  own  which  provides  that  all 
property  owned  by  the  wife  before  marriage 
and  that  acquired  afterward  by  gift,  bequest, 
devise,  or  descent,  is  her  separate  property, 
the  court  held  under  the  laws  of  that  state 
that  the  presumption  arising  from  a  deed 
to  a  married  woman,  strengthened  by  the 
fact  that  the  first  payment  was  with  her 
separate  property,  and  that  at  the  time  of 
the  purchase,  when  her  husband  was  sol- 
vent, they  both  declared  that  she  was  buying 
it  for  herself,  with  her  own  money,  and  was 
going  to  pay  for  It,  is  not  rebutted  by  the 
fact  that  the  remaining  payments  thereon 
were  made  with  money  obtained  by  their 
joint  note  secured  by  their  Joint  mortgage 
on  said  land  and  other  separate  property  of 
hers,  he  never  having  paid  anything  on  the 
note,  but  •  it  having  been  reduced  by  pay- 
ments made  by  her  from  her  separate  prop- 
erty, and  the  balance  having  been  assumed 
by  a  purchaser  of  the  property  from  her. 
In  the  course  of  the  opinion,  the  court  said: 
"In  the  present  case,  the  extrinsic  evidence 
tended  to  show  the  Intent  to  purchase  the 
property  by  plaintiff  as  her  separate  estate, 
which  intent  was  acquiesced  in  by  her  hus- 
band. That  being  so,  the  money  borrowed 
and  secured  by  a  mortgage  upon  her  sepa- 
rate property  became  also  her  separate  prop- 
erty, and  when  it  went  to  pay  the  residue 
of  the  purchase  price  of  the  land  the  whole 
estate  vested  in  the  plaintiff  as  her  separate 
property.  It  Is  rational  to  conclude  ■  that 
money  borrowed  upon  the  security  of  the 
separate  real  estate  of  one  of  the  spouses 
will,  in  the  absence  of  any  showing  to  the 
contrarj-,  be  treated  as  separate  property  of 
the  party  owning  such  real  estate.  A  like 
rule  is  applicable  to  funds  raised  upon  the 
security  of  community  property."  See,  also, 
Corbett  v.  Sloan,  52  Wash.  1,  99  Pac.  1025. 

The  record  shows  that  the  husband  was 
solvent  at  the  time  of  the  purchase  of  said 
property.  He  and  the  appellant  both  tes- 
tified that  she  purchased  it  as  and  for  her 
separate  property.  McKlnney,  the  agent  of 
the  owner,  also  testified  that  she  purchased 
It  for  her  separate  property.  There  can  be 
no  question  from  the  evidence  that  such  was 
the  intention  of  the  parties,  and  now  to 
bold  that  73  per  cent,  interest  in  said  prop- 
erty became  the  property  of  the  community 
would   be  making  a  new  contract  for  the 


parties — one  that  never  waa  intended,  and  a 
contract  on  which  the  community  had  never 
paid  one  cent.  Said  40-acre  tract  was  not 
sold  on  the  credit  of  the  community,  but  it 
Is  apparent  that  It  was  sold  upon  the  credit 
of  the  plaintiff,  and  that  Myers,  the  former 
owner,  looked  to  said  plaintiff  and  the  land 
for  the  payment  of  said  mortgage,  and  not 
to  the  husband.  As  bearing  upon  this  ques- 
tion, see  Floumoy  v.  Flournoy,  8U  «^1.  2H«, 
24  Pac.  1012,  21  Am.  St.  Rep.  39.  The  con- 
tract of  a  married  woman  in  regard  to  her 
own  separate  estate  ought  to  be  construed 
the  same  as  other  contracts,  and  where  it  is 
clear,  as  it  is  in.  this  case,  that  no  fraud 
was  Intended  to  be  peri)etrated  and  was  In 
fact  not  perpetrated  upon-  the  creditors  of 
the  husband,  such  creditors  ought  not  to  be 
permitted  to  subject  the  wife's  separate 
property  to  the  payment  of  the  husband's 
debts. 

[31  It  is  a  well-established  rule  that  the 
presumption  that  property  acquired  daring 
marriage  is  community  property  may  be  re- 
butted. 

It  was  held  in  U.  S.  Fidelity  &  Guaranty 
Co.  v.  Lee,  58  "Wash.  16,  107  Pac.  870,  that, 
where  property  18  acquired  during  marriage, 
the  test  of  its  character  as  community  prop- 
erty is  whether  It  was  acquired  by  commu- 
nity funds  or  community  credit.  In  the  case 
at  bar,  said  40-acre  tract  was  not  acquired  by 
community  funds  or  community  credit.  Sim- 
ply because  the  husband  signed  the  mort- 
gage, as  was  apparently  required  by  said 
section  3107,  is  no  indication  that  the  prop- 
erty was  purchased  in  part  by  community 
credit. 

After  stating  the  rule  that  the  presump- 
tion Is  that  proiwrty  acquired  during  the 
marital  relation  is  community  property,  but 
that  such  presumption  may  be  rebutted,  the 
court  In  the  last  cited  case  said:  "This  pre- 
sumption has  been  met  and  clearly  over- 
come in  this  case."  Referring  to  the  case  of 
Yesler  v.  Hochstettler,  4  Wash.  349,  30  Pac. 
398,  where  it  was  held  that  the  funds  bor- 
rowed by  the  wife,  even  though  borrowed 
on  her  separate  property,  or  on  property  in 
which  she  had  invested  her  separate  funds, 
was  community  propertj',  and  to  that  ex- 
tent, at  least,  the  property  in  controversy 
was  paid  for  with  community  funds  and  be- 
came community  property,  the  court  said: 
"We  do  not  desire  to  further  extend  the 
rule  announced  in  that  case.  In  that  case 
and  in  the  cases  from  this  court  there  fol- 
lowed, the  separate  estates  were  not  suffi- 
cient to  make  the  purchases,  and  the  credit 
of  the  community  was  drawn  upon  to  com- 
plete the  purchases.  Money  was  actually 
borrowed  and  used  for  that  purpose,  so  that 
a  community  obligation  was  created  and 
a  resulting  community  Interest  followed." 
That  court'  there  concluded  that  it  had  gone 
to  the  limit  in  the  Yesler  Case.  In  that  case 
the  separate  estate  of  thie  wife  was  not  suf- 
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flclent  to  make  tbe  purchase,  and  the  credit 
of  the  community  was  drawn  upon  to  com- 
plete the  purchase.  In  the  case  at  bar  the 
wife's  separate  estate  was  amply  sufflclent 
to  pay  the  balance  due  on .  the  purchase 
price,  and,  after  the  execution  of  said  Jfl.SOO 
mortgage,  she  paid  from  her  own  funds  over 
$500  on  that  indebtednesa  The  credit  of 
tbe  community  in  the  case  at  bar  was  not 
drawn  upon  at  all,  and  It  does  not  appear 
that  the  community  had  any  property  or 
credit  whatever  to  be  drawn  upon.  Appel- 
lant was  not  required  to  create  a  community 
obligation  when  she  purchased  this  property, 
and  did  not  Intend  to  do  so.  She  entered 
into  a  contract  which  her  separate  estate 
was  sufficient  to  protect,  and  which  she  part- 
ly performed  with  separate  funds  and  with- 
out doubt  intended  to  carry  out  as  her  sep- 
arate contract  without  calling  upon  the  com- 
munity for  anything  whatever.  To  bold 
otherwise  in  such  a  case  as  the  one  at  Imr 
would  require  us  to  hold  that  a  married 
woman  may  not  purchase  real  estate  as  her 
separate  property  except  for  cash,  and  may 
not  make  contracts  and  incur  liabilities  to 
tbe  same  extent  as  though  she  were  unmar- 
ried, and  this  we  cannot  do  under  the  provi- 
sions of  section  2677. 

It  has  been  suggested  that  any  other  con- 
struction than  that  contended  for  by  coun- 
sel for  respondent  would  open  wide  the  door 
for  frauds  to  be  perpetrated  by  the  wife; 
bat,  if  such  frauds  are  attempted,  courts  of 
equity  have  ample  power  to  protect  credi- 
tors in  the  collection  of  their  debts  against 
the  community  out  of  the  community  prop- 
erty, and,  in  tbe  case  at  bar,  it  is  clear  be- 
yond any  doubt  whatever,  as  there  la  no 
evidence  to  the  contrary,  that  the  appellant 
paid  from  her  separate  estate  all  ttiat  was 
paid  on  said  real  estate  and  that  she  luid 
ample  means  to  pay  the  balance  due  on  tbe 
purchase  price  on  said  40-acre  tract  of  land. 

The  Judgment  Is  reversed  and  the  cause 
remanded  with  instructions  to  make  find- 
ings of  fact  and  conclusions  of  law  and  en- 
ter Judgment  quieting  the  title  to  said  40- 
acre  tract  in  appellant  la  accordauce  with 
the  views  expressed  in  this  opinion. 

STEWART,  C.  J.,  concurs. 

AILSHIEI,  J.  (concurring).  It  seems  to  me 
that  there  can  be  no  doubt  but  that  the  two 
notes  aggregating  |1,54C.65,  executed  by  both 
husband  and  wife  and  delivered  as  a  part  of 
tbe  purchase  price  for  this  land,  became  com- 
munity obligations.  Tbey  were  signed  by  the 
two  members  of  the  community  partnership, 
and  an  action  might  be  maintained  against 
both  on  these  obligations.  The  fact,  how- 
ever, that  these  notes  were  secured  by  mort- 
gage on  the  land  purchased  and  for  which 
they  were  given  as  a  part  of  the  purchase 
price  indicates  at  least  a  purpose  to  secure 
and  pay  tbe  obligation  out  of  the  separate 


property  of  the  wife,  provided  that  property 
should  be'  sufflclent  for  such  purpose.  It 
should  be  remembered  that  there  was  al- 
ready a  first  mortgage  on  this  property,  and, 
should  that  mortgage  be  foreclosed  and  ex- 
haust the  security  in  its  satisfaction,  the 
creditor  would  Undoubtedly  proceed  against 
both  husband  and  wife  on  the  notes  secured 
by  the  second  mortgage.  The  creditor  in 
such  case  would  be  entitled  to  a  Judgment 
against  the  husband  as  well  as  tbe  wife,  and 
such  Judgment  would  run  against  tbe  com- 
munity property  and  estate. 

The  state  of  Washington  has  taken  an  ad- 
vanced position  in  the  matter  of  conferring 
on  the  wife  absolute  and  plenary  powers  in 
the  acquisition  of  property  and  in  the  man- 
agement and  control  of  her  separate  estate. 
The  court  of  the  state  in  the  case  of  Helntz 
V.  Brown,  46  Wash.  387,  90  Pac.  211,  123 
Am.  St.  Rep.  937,  after  commenting  on  its  pre- 
vious decisions,  said:  "The  funds  borrowed 
by  the  wife,  even  though  borrowed  on  her 
separate  property,  or  on  property  in  which 
she  had  invested  her  separate  funds,  was 
community  property,  and  to  ttiat  extent,  at 
least,  the  property  in  controversy  was  paid 
for  with  community  funds  and  became  com- 
munity property."  And  in  United  States 
Fidelity  &  Guaranty  Co.  t.  L«e,  58  Wash. 
16,  107  Pac.  870,  the  same  court  said: 
"Where  property  Is  acquired  during  mar- 
riage, the  test  of  its  character  as  community 
property  is  whether  it  was  acquired  by  com- 
munity funds  or  community  credit.  In  which 
case  it  Is  community  property." 

Tbe  court  in  the  present  case  devotes 
some  time  in  an  endeavor  to  distinguish  this 
case  from  Northwestern  &  Pacltlc  Hypo- 
theek  Bank  v.  Ranch,  7  Idaho,  152,  01  Pac. 
516,  but  it  does  not  seem  to  me  that  the  dis- 
tinction attempted  to  be  pointed  out  exists. 
The  $745.60  borrowed  in  that  case,  and 
which  the  court  there  held  represented  com- 
munity property  or  a  community  interest  in 
land,  was  money  borrowed  from  the  bank 
and  for  which  tbe  identical  mortgage  then 
being  foreclosed  was  given.  In  other  words, 
it  was  a  part  of  the  purchase  price  paid  for 
the  identical  piece  of  land  and  a  part  of'  the 
mortgage  then  being  foreclosed.  Here  tlie 
only  difference  is  that  the  controversy  aris- 
es, not  between  tbe  mortgagee  and  the  mem- 
bers of  the  community,  but  between  the  mem- 
bers of  the  community  and  an  attaching 
creditor.  It  seems  to  me  that  the  distin- 
guishing feature,  if  any,  existing  between 
the  two  cases,  is  that  here  the  action  is  not 
one  to  collect  the  loan  so  made  or  enforce 
the  security,  but  that,  on  tbe  contrary,  it 
appears  that  the  community  obligation  has 
never  been  discharged  and  that  the  separate 
property  of  the  wife  Is  still  held  as  security 
for  that  obligation,  and,  until  the  debt  Is 
discharged  and  it  is  made  to  appear  that 
the  community  has  paid  or  discharged  that 
obligation  in  whole  or  in  port,  it  cannot  be 
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said  that  the  cominunlty  owns  aagr  interest 
in  the  land  so  purchased.  It  is  conceded 
thaf  all  that  has  ever  been  paid  on  the  land 
so  far  was  paid  out  of  the  separate  prop- 
e  '■y  and  estate  of  the  wife.  A  creditor  of 
the  husband  or  of  the  community  cannot 
therefore  pursue  this  property  until  such 
time  as  he  can  show  that  the  community 
has  contributed  something  toward  the  pay- 
ment for  this  land,  and  then  only  to  the  ex- 
tent of  such  community  interest. 


HARRIS  et  al.  v.  REED  et  al. 
(Supreme  Court  of  Idaho.     Feb.  15,  1912.) 

(Syllabut  by  the  Court.) 

1.  Acknowledgment  (§  3*)  —  Statutoky 
Provisions. 

Under  the  provisions  of  section  .3163,  Rev. 
Codes,  before  any  instrument  may  be  recorded, 
its  execution  must  be  aclcDowledged  by  the 
person  executing  it,  or.  if  executed  by  a  cor- 
poration, by  its  president  or  secretary,  or 
proved  and  certified  in  the  manner  prescribed 
l>y  statute,  unless  such  instrument  is  one  that 
is  expressly  excepted  from  the  requirements 
of  the  statute  as  to  such  acknowledgment  or 
proof. 

[Kd.  Note.— For  other  cases,  see  Acknowl- 
edgment, Dec.  Dig.  Ji  3.*] 

2.  Vendor  and  Piirciiaseb  (§  231*)— Mort- 
gages (8  154*)— Bona  Fide  Purchasers- 
Notice— Record— Instruments  Not  Enti- 
tled TO  Record, 

Under  the  provisions  of  section  3159,  Rev. 
Codes,  a  recorded  conveyance  of  real  property, 
which  has  not  been  acknowledged  or  proved 
and  certified  as  required  by  law,  does  not  im- 
part constructive  notice  of  its  contents  to  sub- 
sequent purchasers  and  mortgagees. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  ||  513-539;  Dec.  Dig. 
i  2:31  ;•  Mortgages,  Cent  Dig.  $  353;  Dec. 
i)ig.  §  l.M.*] 

3.  Vendor  and  Purchaser  (8  231*)— Mort- 
OAOES  (§  154*)— Bona  Fide  Purcha-sehs— 
Notice— Record  —  Instruments  Not  Enti- 
tled to  Record. 

Under  the  provisions  of  section  3159,  in 
order  that  a  recorded  conveyance  of  real  prop- 
erty may  impart  constrnctivc  notice  of  its 
contents  to  subsequent  purchasers  and  mort- 
gagees, it  must  be  "acknowledged  or  proved 
and  certified"  as  well  as  recorded. 

IBd.  Note.— ITor  other  cases,  see  Vendor  and 
Purchaser.  Dec.  Dig.  S  231;*  Mortgages,  Dec. 
Dig.   8   154.*] 

4.  Acknowledoment  (5  5*) —Record  — In- 
struments Not  Entitled  to  Record. 

The  record  of  a  written  instrument  which 
is  not  by  law  entitled  to  be  recorded  imparts 
no  constructive  notice  to  any  one. 

|Ed.  Note.— For  other  cases,  see  Acknowl- 
edgment, Cent  Dig.  8$  22-45;   Dec.  Dig.  8  5.*] 

5.  Vendor  and  Purchaser  (8  231*)- Mort- 
gages (8  154* )— Bona  Fide  Purchasers- 
Notice — Record— "Conveyance." 

The  conveyance  of  real  property,  which 
section  3159  provides  shall  constitute  con- 
structive notice  to  "subsequent  purchasers  and 
mortgagees,"  is  a  conveyance  made  by  the 
person  from  whom  such  "subsequent  pur- 
cliaser  or  mortgagee"  is  compelled  to  deraign 
his  title,  and  has  no  reference  to  and  does  not 


include  conveyances  made  by  strangers  to  th« 
record  title. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  88  513-539;  Dec.  Dig.  i 
231;*    Mortgages,  Dec.  Dig.  8  151.* 

For  other  definitions,  see  Words  and  Phnw 
es,  vol.  2,  pp.  1575-1584;   vol.  8,  p.  7619.] 

6.  Vendor  and  Purchaser  (8  231*)- Bo!tA 
Fide  Purchasers— Notice— Record — "Sub- 
sequent Purchaser." 

The  "subsequent  purchasers"  of  whom 
section  3159,  Rev.  Codes,  speaks,  are  those 
claiming  title  under  the  same  grantor,  and  it 
Is  to  these  only  the  record  is  constructive  no- 
tice. 

[Rd.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  88  513-539;  Dec  Dig. 
8  231.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  6735,  67.%.] 

7.  Vendor  and  Purchaser  (8  341*)— Per- 
formance  or  Contracts-Forfeiture. 

Facts  examined  in  this  case,  and  held,  that 
they  do  not  support  a  finding  that  certain  pur- 
chasers from  the  original  grantor  had  forfeited 
their  contract  and  the  payments  made  there- 
under. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  8  341.*] 

8.  Contracts  (8  322*)  —  Fobfeitdres— Va- 
lidity. 

A  forfeiture  is  a  harsh  remedy  and  will 
not  be  allowed  except  upon  clear  proof  of  the 
breach  of  the  terms  of  the  contract  upon 
which  such  forfeiture  shall  be  declared. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Dec.  Dig.  8  322.*] 

{Additional  Syllahu*  by  Editorial  Staff.) 

9.  Words  and  Phrases — "Conveyance." 

Rev.  Codes,  8  3161,  defines  "conveyance" 

as  embracing  every  instrument  in  writing  by 
which  any  estate  or  interest  in  real  property 
is  created,  alienated,  mortgaged,  or  incumber- 
ed, or  by  which  the  title  may  be  affected,  ex- 
cept wills. 

Apiteal  from  District  Court,  Fremont  Cooit- 
ty ;  James  G.  Gwlnn,  Judge. 

Action  by  Eli«ibetb  H.  Harris  and  another 
against  WUlla  E.  Reed  and  another.  From 
a  Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed  as  to  plalutift  Elizabeth  H.  Harris, 
and  reversed  as  to  plaintiff  George  S.  Toung. 

This  action  was  commenced  for  the  pur- 
pose of  quieting  plaintiff  Harris'  title  to  a 
tract  of  land  described  in  the  complaint  and 
to  procure  the  cancellation  of  a  certain  real 
estate  mortgage  dated  May  7,  1909,  made  by 
Paul  G.  Rohwer  and  Myrtle  Rohwer,  bis 
wife,  to  Willis  E.  Reed  and  Claude  H.  Reed. 
covering  the  land  described  in  the  complaint, 
for  the  sum  of  $1,300 ;  and  also  to  hare  can- 
celed a  certain  contract  of  sale  of  the  same 
real  estate,  made  and  e.Tecuted  on  October 
6,  IOCS,  by  George  S.  Young,  party  of  the 
first  part,  to  Reed  Bros.,  a  copartnership 
composed  of  Willis  E.  Reed  and  Claude  H. 
Reed.  The  Reeds  answered,  pleading  their 
contract  and  mortgage  as  giving  them  su- 
perior rights  and  title  to  the  property  over 
the  plaintiff.  Rohwer  and  wife  also  appea^ 
ed  by  separate  answer  and  cross-complaint 
and  set  up  their  Interest.    All  the  defendants 
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charged  that  plaintiff  was  not  an  innocent 
purchaser.  Judgment  was  entered  In  favor 
of  the  plaintiff,  and  defendants,  the  Robwers 
and  Reeds,  appeal. 

The  facts  Involved,  the  consideration  of 
which  are  necessary  to  the  determination  of 
the  case,  are  as  follows:  On  October  6, 
1908,  George  S.  Young  was  the  owner  of  the 
land  In  controversy,  and  on  that  date  en- 
tered into  a  contract  in  writing,  whereby  he 
agreed  to  sell  the  land  in  controversy  to  the 
Reed  Bros,  for  the  sum  of  $2,500,  to  be  paid 
as  follows:  $150  paid  at  the  time  of  the  exe- 
cution of  the  contract;  $350  to  be  paid  on 
or  before  December  1,  1908;  $400  on  or  be- 
fore January  1,  1009 ;  and  the  balance  to  be 
secured  by  first  mortgage  on  the  land,  pay- 
able in  three  or  four  years  at  8  per  cent. 
Among  other  things,  the  contract  contained 
the  following  stipulation:  "If  the  party  of 
the  first  part  fails  to  promptly  meet  and 
pay  the  first  and  second  payments,  as  pro- 
vided in  this  contract,  when  the  same  shall 
become  due  and  payable,  the  party  of  the 
second  part  shall  at  the  option  of  the  first 
])arty  forfeit  all  payments  made  by  him  as 
liquidated  damages."  Young  agreed  to  con- 
vey the  premises  by  a  good  and  sufficient 
warranty  deed.  This  contract  was  not  ac- 
knowledged or  proven  in  any  manner  or 
form,  and  under  the  provisions  of  section 
3153  was  not  entitled  to  record.  It  was 
nevertheless  recorded  on  the  15th  day  of 
March,  1910,  in  the  miscellaneous  records  of 
Fremont  county,  the  connty  in  which  the 
land  was  situated.  The  $150  was  paid  at 
the  time  the  contract  was  executed,  and  the 
$350  was  paid  when  due,  and  the  further 
sum  of  $400  was  paid  by  Reed  Bros,  and  ac- 
cepted by  Young ;  but  it  seems  that  this  pay- 
ment was  made  and  accepted  some  time  sub- 
sequent to  the  date  on  which  it  became  due. 
AlM>ut  the  month  of  March,  1909,  the  Reed 
Bros,  sold  and  transferred  their  interest  in 
this  land  and  the  contract  thereon  to  Paul 
G.  Rohwer.  Thereafter  and  on  the  7th  day 
of  May,  1909,  Rohwer  and  wife  executed  a 
mortgage  on  this  land  in  favor  of  Willis  E. 
Reed  and  Claude  n.  Reed  for  the  sum  of 
$1,300,  which  mortgage  was  thereafter  and 
on  the  24th  day  of  September,  1909,  placed 
of  record  in  the  records  of  mortgages  of 
Fremont  county.  In  the  meanwhile,  it  bad 
been  agreed  through  correspondence  between 
Young  and  the  Reeds  that  Young  would  make 
his  deed  direct  to  Rohwer  instead  of  to  the 
Reed  Bros.  Rohwer  and  wife  made  and  exe- 
cuted a  mortgage  in  favor  of  Young  for  the 
balance  of  $1,600  due  on  the  place  and  for- 
warded the  same  to  be  delivered  on  the  exe- 
cution of  a  deed  from  Young  to  Rohwer. 
This  mortgage  was  executed  on  a  form  not 
In  use  in  this  state,  but  which  seemed  to 
have  been  the  form  commonly  used  in  the 
state  of  Nebraska.  Some  other  objections 
were  made  to  the  form  of  tlie  mortgage  and 
the  manner  of  its  execution.    It  was  found, 


however,  at  this  time  that  there  was  a  first 
mortgage  of  $500  outstanding  against  the 
place  which  had  previously  been  executed  by 
Young,  and  which  was  a  lieu  on  the  farm 
prior  and  superior  to  all  the  transactions, 
agreements,  and  conveyances  herrfnl)efore 
enumerated.  Negotiations  were  carried  on 
between  the  parties  from  time  to  time  looking 
to  an  adjustment  and  settlement  of  their  dif- 
ferences and  clearing  of  the  title  and  carrying 
out  the  terms  of  their  several  contracts  until 
about  the  1st  of  March,  1910,  when  the  re- 
spondent, Elizabeth  A.  Harris,  acting  through 
the  agency  of  her  son,  entered  into  negotia- 
tions with  Young  for  the  purcliase  of  this 
farm,  and  upon  that  day  the  son  paid  $5 
as  earnest  money  and  told  Young's  agent  that 
he  would  take  his  mother  to  see  the  place 
soon.  About  the  20th  of  March,  she  saw  and 
examined  the  place  and  decided  to  purchase. 
The  negotiations  between  Mrs.  Harris  and 
Young  were  consummated  on  April  16,  1910, 
ui)on  which  date  Mrs.  Harris  purchased  and 
Young  conveyed  the  land  to  her,  and  she 
thereupon  entered  into  the  possession  and 
occupancy  of  the  premises  and  has  continued 
ever  since  to  occupy  the  land  and  exercise 
control  and  dominion  over  the  same.  Her 
deed  was  recorded  December  2,  1910. 

N.  D.  Jackson,  for  appellants.  B.  H.  Mill- 
er and  MiUsaiJS  &  Moon,  for  respondents. 

AILSHIE,  J.  (after  stating  the  facts  as 
above).  The  respondent  Harris  asserts  her 
claim  and  rights  in  this  case  as  an  innocent 
purctiaser  without  notice  of  the  previous  con- 
veyances consisting  of  the  contract  of  sale 
and  the  mortgages.  No  contention  is  made 
in  the  case  that  she  had  actual  notice  of 
any  of  these  transactions,  so  the  determina- 
tion of  this  case  is  resolved  down  to  the 
question  as  to  whether  or  not  she  Iiad  con- 
structive notice  under  the  statute  of  this 
state  providing  for  the  record  of  convey- 
ances. 

[f]  Before  proceeding  further,  let  It  be 
noted  that  we  use  the  word  "conveyance"  in 
this  opinion  as  the  same  is  defined  by  section 
3161,  Rev.  Codes,  as  embracing  "every  in- 
strument in  writing  by  which  any  estate  or 
Interest  in  real  projierty  is  created,  alienat- 
ed, mortgaged  or  Incumbered,  or  by  which 
tlie  title  to  any  real  proi)erty  may  be  affect- 
ed, except  wills."  The  contract  of  sale  from 
Young  to  the  Reed  Bros,  was  in  fact  record- 
ed prior  to  the  purchase  of  the  land  by  Mrs. 
Harris.  If  this  record  imijarted  constructive 
notice  to  her,  then  she  is  not  an  innocent  pur- 
chaser; if  it  constituted  no  notice  to  her, 
she  is  an  innocent  purchaser  so  far  as  that 
conveyance  is  concerned. 

[1]  Section  3153,  Rev.  Codes,  provides, 
among  other  things,  as  follows:  "Before  any 
instrument  may  be  recorded,  unless  it  is  oth- 
erwise expressly  provided,  its  execution  must 
be  acknowledged  by  the  person  executing  it 
or  if  executed  by  a  corporation,  by  its  presi- 
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dent  or  Becretary,  or  proved,  and  the  ac- 
knowledgment or  proof  certified  In  the  man- 
ner prescribed  by  chapter  3  of  this  title," 
etc.  It  needs  no  further  citation  of  author- 
ity to  demonstrate  that  the  contract  of  Oc- 
tober 6,  1908,  from  Toung  to  Reed  Bros,  not 
being  acknowledged  or  proved,  was  not  enti- 
tled to  be  recorded. 

[2,3]  Section  3159,  Rev.  Codes,  dealing 
with  the  subject  of  constructive  notice  and 
what  Imparts  constructive  notice,  says:  "Ev- 
ery conveyance  of  real  property,  acknowledg- 
ed or  proved,  and  certified,  and  recorded  as 
prescribed  by  law,  from  the  time  It  Is  filed 
with  the  recorder  for  record,  Is  constructive 
notice  of  the  contents  thereof  to  subsequent 
purchasers  and  mortgagees."  Now  It  Is  clear 
from  the  provisions  of  this  section  that  a 
conveyance  of  real  estate  must  be  recorded 
in  order  to  Impute  constructive  notice  to  a 
subsequent  purchaser  or  mortgagee.  It  is 
likewise  dear  from  the  plain  wording  of 
the  statute  that  It  must  also  be  acknowledg- 
ed or  proved  and  certified  as  well  as  be  re- 
corded in  order  to  Impart  such  notice. 

[4]  The  recording  of  an  Instrument  which 
is  not  entitled  under  the  statute  to  be  re- 
corded cannot  Impart  constructive  notice  to 
any  one.  It  has  been  so  held  by  a  long  line 
of  authorities.  Lee  v.  Murphy,  119  Cal.  364, 
51  Pac.  549;  Bank  v.  Rosenthal,  99  Cal.  39, 
31  Pac.  849,  33  Pac.  732;  Wilson  v.  Traer, 
20  Iowa,  231;  Fisher  v.  Cowles,  41  Kan. 
418,  21  Pac.  228;  First  Nat.  Bank  v.  Na- 
tional Livestock  Bank,  13  Okl.  719,  76  Pac. 
130;  Williams  v.  First  Nat.  Bank,  48  Or. 
571,  87  Pac.  890;  Farmers'  Bank  v.  Stock- 
dale,  121  Iowa,  748.  96  N.  W.  732;  Bardsley 
V.  German-American  Bank,  113  Iowa,  216, 
84  N.  W.  1041;  Flnley  v.  Babb,  173  Mo.  257, 
73  S.,  W.  180:  Banbury  v.  Sherln,  4  S.  D.  88, 
55  N.  W.  723;  27  Cyc  1158,  1209.  And  the 
text-writers  take  the  same  view  of  the  mat- 
ter. Devlin  on  Deeds,  vol.  1,  !  464 ;  Brews- 
ter on  Conveyances,  {§  258,  366. 

Section  3160  provides  that  unrecorded  con- 
veyances ^all  be  void  as  against  a  subse- 
quent purchaser  whose  conveyance  Is  record- 
ed. Froman  v.  Madden,  13  Idaho,  138,  88 
Pac.  894.  It  follows  therefore  that  the  un- 
authorized recording  of  the  contract  from 
Young  to  Reed  Bros,  did  not  Impart  con- 
structive notice  to  a  subsequent  purchaser 
and  did  not  furnish  notice  to  the  respondent 
Harris  of  the  previous  convtvance  of  the 
land  purchased  by  her. 

[5, 6]  The  next  question  with  which  we 
are  confronted  is:  Was  the  recorded  mort- 
gage of  May  7,  1910,  from  Rohwer  and  wife 
to  Reed  Bros.,  notice  to  Mrs.  Harris  that 
there  was  an  outstanding  interest  or  title  to 
this  property?  This  question  Involves  a  con- 
sideration of  section  3159  of  the  Rev.  Codes, 
above  set  out,  in  connection  with  section 
3160.  The  latter  section  provides:  "Every 
conveyance  of  real  property  other  than  a 
leaae  for  a  term  not  exceeding  one  year,  is 


void  .as  against  any  subsequent  purchaser  or 
mortgagee  of  the  same  property,  or  any  part 
thereof,  in  good  faith  and  for  a  valuable 
consideration,  whose  conveyance  is  first  du- 
ly recorded."  It  will  be  observed  from  the 
provisions  of  the  last-quoted  section  that  a 
conveyance  of  real  estate  other  than  a  lease 
for  a  term  not  exceeding  one  year  Is  void  as 
against  any  subsequent  purchaser  or  mortga- 
gee in  good  faith  and  for  valuable  consid- 
eration;, but  in  this  case  the  mortgage  from 
Rohwer  and  wife  to  Toung  was  recorded 
long  prior  to  the  purchase  by  Mrs.  Harris. 
This  necessarily  involves  the  inquiry  as  to 
whether  the  constructive  notice  provided  for 
In  section  3150  Is  notice  only  of  "every  con- 
veyance of  real  property"  from  the  true 
oicner  and  within  the  chain  of  record  title, 
or  does  it  mean  notice  of  any  pretended 
conveyance  from  a  stranger  to  the  record  ti- 
tle Khich  purports  to  affect  the  land  in  que»- 
tionf  In  this  state  the  statute  provides  no 
method  for  keeping  a  numerical  record  and 
index  of  real  property  and  of  conveyances 
affecting  the  same.  It  only  provides  for  al- 
phabetical Indexes  of  grantors  and  grantees. 
Sections  2063  and  2068,  Rev.  Codes.  Where, 
therefore,  a  stranger  to  the  record  title  ex- 
ecutes an  Instrument  purporting  to  convey 
or  incumber  real  estate  and  causes  the  same 
to  be  recorded,  there  is  no  method  provided 
by  the  statute  of  this  state  whereby  a  per- 
son about  to  deal  with  such  property  would 
be  able  to  find  the  record  of  such  convey- 
ance or  Incumbrance  executed  by  such  stran- 
ger; nor  do  the  recording  laws  require  the 
recorder  to  make  any  such  index,  notation, 
or  record  as  would  enable  either  him  or 
any  one  else  to  find  such  record  If  he  were 
making  an  abstract  of  the  title  to  such  pro|>- 
erty.  In  view  of  this  condltloa  of  this  stat- 
ute, it  would  seem  that  the  conveyance  men- 
tioned in  section  3159,  which  constitutes  con- 
structive notice  to  subsequent  purchasers 
and  mortgagees,  must  be  intended  as  a  con- 
veyance emanating  directly,  or  through 
mesne  conveyances,  from  the  holder  of  the 
record  tlUe.  The  Legislature  certainly  did 
not  mean  to  enact  an  absurdity  or  provide 
for  a  constructive  notice  that  would  never 
be  likely  to  give  any  actual  notice  to  one  who 
might  in  fact  search  the  records. 

liCt  us  suppose  for  the  sake  of  illustration 
that  under  the  statute  Mrs.  Harris  was 
chargeable  with  notice  of  the  mortgage  exe- 
cuted by  Rohwer  and  wife  in  favor  of  Reed 
Bros.,  and  that  she  had  gone  to  the  records 
and  actually  examined  the  mortgage  and 
familiarized  herself  with  the  contents  there- 
of. What  would  she  have  naturally  done 
Immediately  after  examining  this  mortgage? 
The  answer  is  obvious.  She  would  have 
gone  to  the  record  to  see  if  Toung,  In  whom 
the  record  title  rested,  had  ever  parted  with 
or  in  any  way  incumbered  his  title,  and.  If 
not.  the  Inquiry  would  have  ended  there. 
Cnless  she  could  find  where  Rohwer  had  ac- 
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quired  some  Interest  or  title  either  by  direct 
or  meone  conveyances  from  Young,  she  would 
have  been  justified  In  at  once  conclndinf; 
that  Rohwer  was  a  stranger  to  the  title  and 
a  mere  meddler  and  interloper  who  had  no 
Interest  in  the  property.  This  illustration 
leads  UB  to  the  further  question :  If  she  had 
actual  notice  of  the  record  of  the  Rohwer 
mortgage,  where  would  she  go  to  acquire  in- 
formation and  learn  the  true  situation  with 
reference  to  Robwer's  title?  Would  she  go 
to  the  records  of  Fremont  county  where  the 
recording  laws  say  all  conveyances  shall  be 
recorded  (section  3100),  or  would  she  go  to 
Nebraska  and  make  Inquiry  of  Rohwer  as  to 
the  nature  of  his  title?  And  suppose  she  did 
this  latter  thing,  would  she  take  Robwer's 
word  for  the  nature  of  bis  contract  and 
conveyance  and  the  character  of  bis  title,  or 
would  she  demand  to  see  the  instrument  it- 
self 7  The  absurdity  of  such  a  position  is  at 
once  apparent  It  is  for  just  such  cases  that 
the  recording  laws  were  enacted.  St.  John 
V.  Conger,  40  111.  537. 

If  A.  purchases  a  tract  of  land  from  B., 
and  desires  to  ascertain  the  nature  and 
character  of  B.'s  title,  and  goes  to  the  coun- 
ty records,  and  finds  that  the  only  instru- 
ment or  conveyance  on  record  afFecting  the 
title  to  such  land  is  a  patent  from  the  Unit- 
ed States  to  B.,  if  he  has  no  actual  knowl- 
edge of  an  outstanding  unrecorded  convey- 
ance, be  will  be  justified  in  purchasing,  al- 
tbough  a  mortgage  may  at  tbe  same  time  be 
on  record  from  C.  to  D.  purporting  to  cover 
this  identical  land.  The  statute  informs  A., 
as  well  as  it  Informs  C.  and  D.,  that  if  C, 
the  maker  of  tbe  mortgage,  has  any  title  to 
tbe  property  mortgaged,  be  sbould  have  it  of 
record  in  order  to  hold  such  title  against  a 
subsequent  purchaser  in  good  faith. 

In  Kerfoot  v.  Cronin,  105  III.  609,  "A.,  In 
whom  tbe  record  showed  no  title,  made  a 
deed  of  trust  to  B.  for  certain  real  estate, 
which  instrument  was  recorded  and  recited 
that  It  was  given  to  secure  two  notes  of  tbe 
grantor  to  C,  in  whom  the  record  of  deed 
showed  tbe  title,  for  tbe  purchase  money  of 
tbe  property,  and  C.  indorsed  and  sold  the 
notes,  and,  after  tbe  record  of  the  trust  deed, 
fiold  and  conveyed  the  premises  to  innocent 
parties  for  value  who  bad  no  knowledge  of 
any  prior  conveyance  by  bim  to  A.  or  of  the 
deed  from  A.  to  B.  or  the  recitals  therein, 
and  it  was  held  that  tbe  record  of  the  deed 
from  A.  to  B.  was  no  notice  to  such  subse- 
quent purchaser  from  C.  or  of  the  existence 
<»f  the  deed  or  any  of  the  recitals ;  A.  and  B. 
both  being  strangers  to  tbe  chain  of  title  ac- 
iiutred  by  such  purchasers."  On  a  rehearing 
In  that  case,  the  court  very  tersely  stated  the 
proposition  as  follows:  "It  is  earnestly  iu- 
«iRted  by  appellant  tbat  because  it  appears, 
from  the  contents  of  tbe  deed  from  Hans- 
"brough  to  Moore,  that  that  deed  was  made 
for  tbe  benefit  of  Walker,  it  must  therefore, 
for  the  purposes  of  notice,  within  tbe  mean- 


ing of  our  recording  laws,  be  treated  precise- 
ly as  if  made  directly  to  WaHcer,  which 
would  bring  it  within  tbe  line  of  Walker's 
title.  This,  as  we  concave,  is  a  mere  begging 
of  tbe  question,  for  U  a  purchaser  is  not 
chargeable  with  notice  of  tlie  record  of  a 
deed  because  it  apparently  has  no  connection 
with  or  relation  to  the  title,  he  Is  purchasing, 
it  is  difficult  to  perceive  on  what  principle  he 
can  be  held  afTected  with  tbe  contents  of 
such  deed.  *  *  •  If  tbe  Hansbrough  deed 
bad  been  made  absolutely  to  Sfoore  witliout 
disclosing  any  Interest  in  Walker,  it  is  con- 
ceded a  purchaser  from  Walker  would  not  be 
affected  with  constructive  notice  of  either 
tbe  record  or  contents  of  tbat  deed,  and  to 
say  that  because  the  recitals  in  that  deed, 
which  Is  prima  ftide  between  parties  who 
are  total  strangers  to  Walker's  title,  show 
an  interest  in  the  latter,  therefore  all  pur- 
chasers from  Walker  are  chargeable  with 
notice  of  such  recitals,  would  be  equivalent 
to  holding  that  in  such  cases  one  will  be  af- 
fected with  notice  or  not,  according  to  the 
character  of  the  recitals;  that  is,  if  they  do 
not  atTect  him  in  any  way,  he  will  be  deemed 
to  have  no  notice  of  them,  otherwise  he  will. 
Such  a  construction  of  our  recording  laws 
would  make  them  a  mere  snare,  and  lead 
to  great  hardships.  Hansbrough  and  Moore 
are  apparent  strangers  to  Walker's  title,  and 
hence  purchasers  from  the  latter  are  not 
presumed  to  know  anything  about  the  Hans- 
brough deed,  and  it  is  only  by  examining  the 
recitals  in  it  that  we  ascertain  the  fact  that 
Walker  has  any  interest  in  tbe  subject  of 
the  conveyance." 

Devlin  on  Deeds,  voL  2,  I  713,  makes  the 
following  statement  as  to  the  law  in  such 
a  case,  and  cites  Kerfoot  v.  Cronin  as  au- 
thority for  his  statement:  "The  grantee  in 
an  unrecorded  deed  placed  on  record  a  deed 
of  trust  from  himself  to  a  third  person,  re- 
citing tbat  It  was  made  for  the  purpose  of 
securing  two  notes  to  his  grantor.  After  the 
registration  of  the  trust  deed,  the  grantor  in 
the  unrecorded  deed  conveyed  to  Innocent 
purchasers  for  value,  and  it  was  held  that, 
as  tbe  trust  deed  was  not  in  tbe  chain  of 
their  title,  the  recording  of  it  was  not  no- 
tice to  them." 

In  Baker  v.  GrbOn,  50  Miss.  158,  tbe  Su- 
preme Court  of  Mississippi,  after  stating  the 
facts  of  a  case .  wherein  a  stranger  to  tbe 
record  title  had  executed  and  caused  to  be 
recorded  some  iustruoient  purporting  to  af- 
fect tbe  title  to  tbe  property,  stated  tbe  rule 
of  law  applicable  thereto  as  follows:  "The 
rule  upon  this  state  of  facts  is  understood 
to  be  that  the  purchaser  of  tbe  legal  title  Is 
not  bound  to  take  notice  of  a  registered 
lien  or  incumbrance  of  an  estate,  created  by 
any  person  other  than  those  through  whom 
be  is  compelled  to  deraign  bis  title." 

Devlin  on  Deeds,  i  713,  says:  "Courts,  fre- 
quently, in  cases  where  it  is  not  necessary 
that  they  should  speak  with  precision  of  what 
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peraons  are  embraced  under  the  category  of 
aubseqnent  purcbasera,  declare  in  aomewhat 
ComprehenslTe  terma  that  aubseqnent  pur- 
chasers are  bound  by  all  the  Information 
they  might  obtain  from  an  examination  of 
the  records.  But  the  aubsequoit  purchasers 
of  whom  the  law  apeaks  are  those  claiming 
title  under  the  same  grantor,  and  it  Is  to 
these  only  tlu^t  the  record  is  constructiye  no- 
tice." As  supporting  the  text,  see  cases  cited 
In  note  9  to  the  foregoing  section.  See,  also, 
Hager  v.  Spect,  52  Cal.  579;  ShacUeton  y. 
Church,  26  Mont  421,  65  Pac.  428;  Ford  y. 
Unity  Caiurch  Society,  120  Mo.  498,  25  8.  W. 
884,  23  L.  R.  A.  661,  41  Am.  St.  Rep.  711. 

No  claim  Is  made  on  this  appeal  that  Mrs. 
Harris  had  any  actual  notice  of  the  out- 
standing conyeyances  or  ot  the  rights  or 
claims  of  the  appellants,  and  no  contention 
is  made  in  this  court  that  she  had  not  in 
fact  paid  the  purchase  price  for  the  land. 
So  In  this  view  of  the  case,  and  in  the  light 
of  the  foregoing  rules  of  law,  It  follows  th.'jit 
the  judgment  as  to  respondent  Harris  qui- 
eting her  title  is  supported  by  the  evidence 
and  should  be  affirmed. 

[7]  A  yery  different  gnestlon  arises,  how- 
ever, In  this  case  as  between  the  appellants 
and  respondent  Young.  Young  came  into  the 
case  and  answered  the  cross-complaints  filed 
by  the  Rohwers  and  Reeds  and  alleged  a 
forfeiture  of  their  contract  and  of  the  money 
paid  by  them  under  the  contract,  and  the 
court  found  with  him  on  that  Issue.  This 
finding  Is  not  supported  by  the  evidence. 
Young  is  clearly  not  entitled  to  a  forfeiture 
of  the  contract,  and  it  needs  no  argument  or 
citation  of  authority  to  establish  this  propo- 
sition as  a  principle  of  equity  and  Justice  be- 
tween the  parties.  All  the  cash  payments 
had  been  made  that  were  called  for  by  the 
contract  and  were  accepted  and  retained  by 
Young,  and  all  that  remained  to  be  done  by 
the  purebasier  Rohwer  was  to  execute  a  good 
and  valid  mortgage  in  favor  of  Young  for 
the  balance  of  the  purchase  price  in  the  sum 
of  $1,600,  payable  within  four  years  and  bear- 
ing Interest  at  8  per  cent  Under  these  cir- 
cumstances. Young  could  not  declare  a  for- 
feiture even  if  the  second  payment  was  not 
made  on  time.  Young,  on  the  other  hand, 
had  agreed  to  execute  a  good  and  suffl- 
drat  deed  of  conveyance  to  the  property  at 
the  time  of  the  execution  and  delivery  of 
such  mortgage.  He  was  clearly  not  in  A 
condition  to  do  so  when  the  mortgage  was 
tendered,  and,  so  far  as  the  record  shows, 
has  never  since  been  in  a  position  to  comply 
with  his  contract  He  shows  that  fact  by  his 
letters  written  to  the  appellants. 

[8]  A  forfeiture  Is  a  harsh  remedy,  and 
will  not  be  allowed  except  upon  clear  proof 
of  a  breach  of  the  terms  of  the  contract 
upon  which  such  forfeiture  was  to  be  de- 


clared. King  T.  Seebeck,  20  Idaho,  223,  118 
Pac.  292. 

The  Judgment  In  this  case  must  be  re- 
versed as  to  the  respondent  Young,  and  the 
cause  win  be  remanded,  with  direction  to  the 
trial  court  to  grant  a  new  trial  as  between 
the  appellants  and  respondent  Young  and  to 
take  such  further  proceedings  as  may  be  nec- 
essary to  ascertain  the  amount  doe  from 
Young  to  appellants. 

Judgment  affirmed  as  between  respondent 
Harris  and  appellants,  and  reversed  as  be- 
tween respondent  Young  and  appellants. 
Costs  Incurred  by  respondent  Harris  on  this 
appeal  awarded  against  appellants,  and  costs 
Incurred  by  appellants  on  this  appeal  award- 
ed against  respondent  Young. 

STEWART,  a  J.,  and  SULLIVAN,  J,,  con- 
cur. 


(44  Mont  6«) 
In  re  BECK'S  ESTATRt 
STATE  et  aL  v.  BARNARD  et  aL 
(Sapreme  Court  of  Montana.    Feb.  6,  191Z) 

!•  ^^^  (i  10*)— POWKB  OF  Lbgislatttbb. 

The  nght  to  make  testamentary  disposi- 
tion Of  property  depends  entirely  upon  the 
will  of  the  Legislature,  which  may  withhold 
the_  right  or  impose  any  conditions,  and  may 
designate  those  whom  the  testator  may  make 
objects  of  his  bounty. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  SI  18-25;   Dec.  Dig.  i  10.*] 

2.  Wills  (J  10*)— Bewmiciabies— "Persow." 

In  the  absence  of  special  disability,  any 
person  may  be  a  beneficiary  under  a  will;  and 
a  statute  of  wills,  designating  any  persons  as 
capable  of   taking,   includes   corporations. 

[Ed.  Note.— For  other  oa^es,  see  Wills,  Cent 
Dig.  ii  18-25;   Dec.  Dig.  |  10. »] 

3.  Wills  (|  10*)— Bewkficl*.kik8— State  Oe- 

PHAN  ASTLUlf. 


Under  Rev.  Codes,  I  4725,  providing  that 
any  person  can  take  nnder  a  will,  but  that  no 
corporation,  save  those  formed  for  literary  or 
educational  purposes,  can  take,  in  the  absence 
of  aothorization  by  statute,  no  valid  bequest 
can  be  made  to  the  State  Orphan  Home;  for, 
while  the  word  "person,"  as  defined  by  Rev. 
Codes,  H  16,  6224,  8071,  8099,  includes  cor- 
porabons  as  well  as  natural  persons,  and  other 
sections  define  a  corporation  as  a  creature  of 
the  law  having  certain  powers  and  duties  of 
a  natural  person,  the  State  Orphan  Asvlnm. 
created  under  Pol.  Code  1895,  IS  2470-2494 
(Rev.  Codes,  H  1249-1280),  is  neither  a  pub- 
he  nor  a  private  corporation,  because  having 
no  governing  body,  no  power  to  enact  by-laws, 
and  not  being  formed  by  the  voluntary  associa- 
tion of  private  peraons,  but  being  formed  onder 
a  special  law,  which,  if  creating  a  private  cor- 
poration, would  be  in  violation  of  the  direct 
provisions  of  0>nst.  art  15,  |  2,  and  article  6, 
}  26;  and,  furthermore,  while  section  1261  re- 
quires the  trustees  to  furnish  the  inmates  with 
a  common  school  education,  the  home  is  not 
an_  educational  institution:  its  main  purpose 
being,  as  declared  by  section  1249,  to  provide 
a  home  for  the  support  and  care  of  orphani, 
foundlings,  and  destitute  children. 

[Ed.  Note.— For  other  cases,  see  Wills,  <3ent 
Dig.  IS  18-25;    Dec.  Dig.  {  10.»] 
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4.    OONSTITTTIONAr.   tiAW     (|    60*)— POWER    OF 

Leoislatube. 

The  Legislature  speaks  {or  the  sovereign 
state,  and  its  expressed  will  is  that  of  the 
8overei(cn. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  §§  48,  49;  Dec.  Dig.  { 
50.»] 

6.  Wills   (I  10*)— Benbficiabies— State. 

The  state  cannot  take  as  a  beneficiary 
under  a  will  under  Rev.  Codes,  §  4725,  jpro- 
Tiding  that  any  person,  except  corporations, 
other  than  scientific,  literary,  or  educational 
corporations,  may  take  under  a  will;  for  the 
purpose  of  legislation  is  to  prescribe  the  rules 
and  control  the  rights  of  citizens,  and  the 
state  is  not  included  by  general  words  hi  a 
legislative  enactment  creating  a  right  and  pro- 
viding a  remedy. 

I  Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S§  18-25;    Dec.  Dig.  |  10.*] 

6.  Wills  (§   10*)~Beneficiabies — Constitu- 
tional Pbovision. 

Const,  art  11,  i  2,  and  article  17,  {  1, 
respectively,  providing  that  the  school  fund 
shall  consist  of  all  devises  and  bequests  made 
to  the  state,  and  that  the  lands  ^iven  the  state 
by  grant  or  devise  shall  be  public  lands,  while 
implying  a  capacity  in  the  state  to  take  by 
testamentary  disposition,  are  mere  limitations 
upon  the  power  of  disposal  by  the  Legislature, 
and  do  not  entitle  the  state  to  take  as  a  bene- 
ficiary nnder  a  will. 

[Bd.  Note.— n'or  other  cases,  see  Wills,  Cent 
Dig.  M  18-25;    Dec.  Dig.  i  10.*] 

7.  Wills  (f  10*)— Beneficiaries. 

Act  of  March  4,  1909  (Laws  1909,  c  73), 
providing  that  all  donations,  ^ifts,  or  devises 
made  to  any  of  the  state  institutions  shall  be 
made  to  such  institution  in  its  legal  name, 
does  not  entitle  the  state  to  take  as  a  benefici- 
ary under  a  will,  because  not  purporting  to 
amend  the  provisions  of  the  Code  declaring 
who  may  be  the  beneficiaries. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  18-25:    Dec.  Dig.  |  10.*] 

8.  Wills   (i  13*)— Power   of  Disposition— 
Beneficiaries. 

Rev.  Codes,  {  4762,  providing  that  no  real 
estate  or  personalty  shall  he  devised  to  any 
charitable  or  benevolent  society  or  corpora- 
tion, except  by  testamentary  disposition  duly 
executed  30  days  before  the  decease  of  the 
testator,  first  enacted  in  1893  (Laws  1893,  p. 
00)  as  an  amendment  to  Comp.  St.  1887.  Div. 
2,  I  473,  was  to  prevent  improvident  aliena- 
tions or  dispositions  by  dying  persons,  and 
does  not  increase  the  testator's  power  of  dis- 
position to  charitable  corporations. 

[Ed.  Note. — For  other  cases,  see  Willa,  Cent. 
Dig.  it  32-39;    Dec.  Dig.  {  13.*] 

9.  Wills   (J  574*)— Consteuction— "Less  a 
Note." 

Where  a  will  gave  a  legacy,  less  a  note 
held  by  the  testator  against  the  legatee,  inter- 
est was  properly  charged  on  the  note  up  to  the 
time  of  the  probate  of  the  will.  Rev.  Codes, 
I  4770._  requiring  the  language  of  a  will  to  be 
given  its  ordinary  meaning,  and  the  words 
"less  a  note"  would,  in  ordinary  business 
transactions,  refer  to  the  debt  as  a  whole,  and 
not  the  sum  mentioned  as  the  principal  only. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  U  1252-1254;   Dec.  Dig.  {  574.*] 

Smith,  J.,  dissenting. 

Appeal  from   District   Court,    Silver  Bow 
Connty;    Michael  Donlan,  Judge. 
Action  by  the  State,  for  benefit  of  the  State 


Orphans'  Home,  against  Anthony  W.  Bar- 
nard, as  executor  of  Josiab  F.  Beck,  and 
others.  From  a  Judgment  for  defendant", 
the  State  and  the  Orphans'  Home  api)eal. 
and  defendants  Agnes  Beck  and  James  R. 
Dickey  and  another  prosecute  cross-apiieals. 
AfBrmed  on  all  appeals. 

Albert  J.  Galen,  Atty.  Gen.,  and  W.  H.  Poor- 
man  and  J.  A.  Poore,  Asst  Attys.  Gen.,  for 
the  State  and  Orphans'  Home.  Mattisou  & 
Cavanaugb,  for  Dickey  Bros.  W.  F.  Davis, 
for  Agnes  '3eck.  Breen  &  Jones,  R.  L.  Clin- 
ton, Lamb  &  Walker,  Nolan  &  Donovan,  and 
Frank  C.  Walker,  for  A.  W.  Barnard  and 
others. 

BRANTLY,  C.  3.  Josiah  F.  Beck  died  In 
Silver  Bow  county  on  AprU  28,  1909,  leav- 
ing an  estate  consisting  of  real  and  personal 
property  of  the  value  approximately  of  $80.- 
000.  He  left  surviving  him  a  widow,  Agnes 
Beck,  several  nephews  and  nieces,  and  the 
children  of  a  deceased  niece.  By  his  will, 
dated  March  8,  1890,  he  gave  to  the  widow 
the  family  home  In  the  city  of  Butte,  together 
with  the  household  furniture,  and  the  sum 
of  $10,000,  to  be  paid  to  her  at  the  discretion 
of  his  executors,  from  time  to  time,  as  her 
necessities  might  require.  Among  the  other 
bequests  made  by  the  testator  are  the  fol- 
lowing: "To  James  R.  and  William  Dickey 
[Dickey  brothers],  now  resident  of  Madison 
county,  Montana,  near  Sheridan,  I  give  and 
bequeath  the  sum  of  three  thousand  dollars 
in  money,  less  a  note  for  two  thousand  dol- 
lars held  by  me  against  them.  *  *  *  The 
foregoing  conditions  of  my  will  having  been 
complied  with,  by  collections  of  money  and 
sale  of  real  and  personal  property,  other 
than  that  already  bequeathed,  the  residue. 
If  there  be  any,  I  give  and  bequeath  to  the 
use  and  benefit  of  the  'Orphans'  Home,'  lo- 
cated at  Twin  Bridges,  Madison  county,  Mon- 
tana, to  be  donated  to  said  Institution,  at 
such  times  as  my  executors  may  be  able  to 
fairly  dispose  of  any  property  belonging  to 
the  residue  of  my  estate."  The  will  was 
duly  admitted  to  probate  by  the  district 
court  of  Sliver  Bow  county,  and  Anthony  W. 
Barnard,  one  of  the  persons  named  as  execu- 
tors therein,  qualified  and  entered  upon  the 
discharge  of  bis  duties.  Thereafter,  on  May 
12,  1909,  the  widow  renounced  the  benefit 
of  the  testamentary  provision  made  for  her, 
and  reserved  the  right  of  election  to  take  her 
dower  in  the  real  estate  and  her  share  of 
the  personal  property  under  section  8714,  Re- 
vised Codes,  or,  In  lieu  of  dower,  one-half 
of  the  real  estate,  after  the  payment  of  all 
just  debts,  under  section  3716.  Thereuiion 
this  proceeding  was  commenced  by  the  state 
of  Montana,  through  the  Attorney  General, 
representing  the  Orphans'  Home,  and  also 
in  Its  own  behalf,  under  the  provisions  found 
in  sections  7670-7672  of  the  Revised  Codes. 


*For  other  cases  see  sam*  topic  and  section  NUMBEa  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  indues 
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to  have  ascertained  and  declared  the  tigbta 
of  all  persons  to  any  part  of  tbe  estate  and 
all  interests  therein,  and  to  whom  distribu- 
tion thereof  should  be  made. 

The  widow  and  all  tbe  next  of  kin  of  tbe 
testator,  as  heirs  at  law,  entered  their  ap- 
pearance and  by  answer  contested  the  validi- 
ty of  tbe  residuary  clause  of  the  will,  on  the 
ground  that  neither  tbe  Orphans'  Home  nor 
tbe  state  of  Montana  has  legal  caiwclty  to 
take  as  a  legatee.  There  was  also  a  con- 
troversy between  tbe  widow  and  the  next 
of  kin  as  to  what  share  of  the  estate,  if  any, 
they  were  entitled  to  in  case  the  legacy  to 
the  Orphans'  Home  should  be  declared  in- 
valid; the  former  contending  that  tbe  latter 
were  not  entitled  to  any  share  whatever. 
The  questions  involved  were  determined  up- 
on an  agreed  statement  of  facts.  It  was 
stipulated  therein  that  the  Orphans'  Home 
mentioned  in  the  will  is  the  State  Orphans' 
Home  at  Twin  Bridges,  in  Madison  county, 
created  and  established  under  tbe  provisions 
found  in  part  3,  c.  4,  of  article  3  of  tbe 
Political  Code  of  1895  (sections  2470-24M), 
and  acts  amendatory  thereto,  brought  for- 
ward into  the  Revised  Codes  as  sections 
1240-1280.  inclusive,  and  thereafter  further 
amended  by  the  act  approved  March  4,  1009 
(Laws  of  1900,  c.  73,  p.  07).  No  question  was 
made  as  to  any  of  the  other  several  bequests, 
except  that  it  was  contended  by  all  the  par- 
ties in  interest,  other  than  those  mentioned 
as  special  legatees,  that  under  the  terms  of 
the  will  the  Dickey  brothers  were  entitled 
to  receive  only  such  balance  of  the  $3,000 
bequeathed  to  them  as  would  remain  after 
deducting  tbe  principal  sum  named  in  tbe 
note,  admitted  to  be  still  due  the  estate,  to- 
gether with  Interest  thereon  up  to  the  date 
of  the  probate  of  the  will.  The  relationship 
to  the  testator  of  all  tbe  persons  appearing 
as  next  of  kin  was  admitted.  It  is  not  stipu- 
lated in  the  statement  that  tbe  widow  had 
made  her  election,  which  she  had  reserved  in 
the  alternative,  before  the  commencement  of 
the  proceeding.  It  was  admitted,  pending 
final  decision,  however,  that  she  bad  chosen 
the  alternative  accorded  to  her  by  section 
3716.  supra.  It  was  also  stipulated  in  open 
court  at  the  time  of  final  submission  that 
she  was,  in  any  event,  entitled  to  a  home- 
stead of  the  value  not  to  exceed  $2,500,  or, 
in  lieu  thereof,  $2,500  in  money  over  and 
above  the  share  of  tbe  real  estate  accorded 
to  her  under  section  3716. 

Upon  the  agreed  facts  and  these  admis- 
sions, the  court  ascertained  and  decreed:  (1) 
That  tbe  residuary  bequest  to  the  Ori>haus' 
Home  is  void;  (2)  that  the  amounts  of  the 
special  bequests  and  debts  must  be  paid  out 
of  the  real  estate;  (3)  that  the  Dickey  broth- 
ers are  entitled  to  receive  the  sum  of  $3,000, 
less  tbe  sum  of  $2,000,  with  interest  there- 
on to  the  date  of  probate  of  the  will;  and 
(4)  that  the  widow  is  entitled  to  receive  (a) 
one-half  of  all  the  real  estate  belonging  to 
tbe  estate  at  the  death  of  the  testator,  or 


of  the  proceeds  thereof  remaining  after  tbe 
payment  of  tbe  specific  legacies  and  debts; 
(b)  that  out  of  the  remainder  or  the  proceeds 
thereof  she  is  entitled  to  a  homestead,  noc 
exceeding  in  value  $2,500,  or,  at  her  option, 
$2,500  In  money;  and  (c)  tliat  she  is  further 
entitled  to  one-third  of  the  personal  prop- 
erty remaining  in  the  hands  of  the  executor 
at  the  date  of  distribution  after  the  pay- 
ment of  the  costs  of  administration.  It  wag 
decreed  that  the  next  of  kin  were  entitled  to 
the  residue  of  tbe  estate  per  stirpes.  After 
the  final  decision,  tbe  widow  and  tbe  next  of 
kin  adjusted  their  controversies.  Those  are 
therefore  not  now  involved- in  this  case.  As 
against  tbe  state  and  tbe  Orphans'  Home, 
tbe  widow  iiade  her  motion  for  a  new  trial. 
This  was  overruled.  She  has  appealed  from 
tbe  decree  and  order  overruling  her  motion. 
Tbe  state  and  tbe  Orphans'  Home  have  ap- 
pealed from  tbe  decree,  as  have  also  tbe  Dick- 
ey brothers. 

Tbe  appeals  of  the  widow  and  the  state 
and  Orphans*  Home  present  two  questions, 
viz.:  (1)  Is  the  Orphans'  Home  a  person  ca- 
pable of  taking  as  legatee  under  the  act,  and, 
if  not,  construing  tbe  will  as  manifesting  an 
intention  on  the  part  of  tbe  testator  to  make 
the  state  his  beneficiary,  Is  tbe  state  capable 
of  taking;  and  (2)  to  what  share  is  the 
widow  entitled?  If  the  first  of  these  ques- 
tions is  answered  in  the  negative,  it  will  be 
unnecessary  to  answer  the  second,  because, 
as  noted  In  the  statement  of  facts,  after  the 
decision  by  the  district  court,  the  widow  and 
next  of  kin  adjusted  their  controversies  by 
stipulation,  and,  as  stated  in  the  brief  of 
counsel  for  tbe  widow,  her  appeals  were 
taken  only  in  order  to  protect  her  rights  as 
against  the  claims  made  on  behalf  of  tbe 
state. 

[1.  2]  The  right  to  make  testamentary  dis- 
Ix>sition  of  property  depends  entirely  upon 
tbe  will  of  the  Legislature.  It  may  with- 
hold the  right  altogether,  or  impose  any  lim- 
itations or  conditions  upon  it  which  it 
chooses.  In  re  Noyes'  Estate,  40  Moat.  178. 
105  Pac.  1013.  A  necessary  postulate  of  this 
proposition  is  that  the  Legislature  has  the 
exclusive  power  to  designate  those  whom  the 
testator  may  make  the  objects  of  his  boun- 
ty. It  is  tbe  general  rule  in  tbe  United 
States  that,  in  the  absence  of  some  special  dis- 
ability declared  by  statute,  any  person  may 
be  a  legatee  or  devisee.  When  the  statute  of 
wills,  in  designating  those  who  are  capable 
of  taking,  employs  the  word  "persons,"  with- 
out limiting  its  meaning,  it  also  includes  cor- 
porations, in  the  absence  of  a  prohibition  in 
the  charter.  18  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  741 ;   7  Id.  721. 

[3]  Our  statute  declares:  "A  testamentary 
disposition  may  be  made  to  any  person  ca- 
pable of  taking  tbe  property  so  disposed  of. 
except  corporations  other  Uian  those  formed 
for  scientific,  literary,  or  solely  educational 
purposes,  cannot  take  under  a  will,  unless 
expressly    authorized    by    statute."      Rev. 
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Codes,  i  4725.  The  evident  meaning  of  this 
awkwardly  expressed  provision  Is  that  nat- 
ural persons  and  corporations  formed  for 
scientific,  literary,  or  solely  educational  pur- 
poses may  take  through  testamentary  dispo- 
sition, but  that  no  other  corporation  may, 
unless  expressly  authorized  by  statute  to  do 
so.  If  the  term  "person"  only  had  been  used, 
the  right  would  have  been  extended  to  any 
corporation  capable  of  taking  and  bolding 
property  |  for,  though  the  term  "person"  or- 
dinarily refers  to  a  living  buman  being — a 
natural  peTson-.-the  definition  given  It  by 
other  provisions  of  the  Codes  .ncludes  cor- 
porations, as  well  as  natural  persons.  Rev. 
Codes.  ^  16.  6224,  8071,  8099.  The  same  def- 
inition Is  given  In  each  of  these  sections. 
"A  corporation  Is  a  creature  of  the  law,  hav- 
ing certain  powers  and  duties  of  a  natural 
person."  Section  S805.  "Corporations  are 
either  public  or  private.  Public  corporations 
are  formed  or  organized  for  the  government 
of  a  portion  of  the  state ;  all  'jther  corpora- 
tions are  private."  Section  3806.  "Private 
corporations  may  be  formed  by  the  volun- 
tary association  of  any  three  or  more  per- 
sons in  the  manner  prescribed  In  this  ar- 
ticle." Article  1,  dlv.  1,  pt.  4,  tit.  1,  c.  1, 
Civil  Code  f  392  (Rev.  Codes,  II  3807). 

The  State  Orphans'  Home  does  not  fall 
within  the  above  definitions,  either  of  a  pub- 
lic or  private  corporation.  The  purpose  of 
its  establishment  was  that  it  should  be  "a 
home  for  the  support  and  care  of  orphans, 
fonndllngs  and  destitute  children  resident 
within  the  state  of  Montana."  Rev.  Codes, 
S  1249.  In  none  of  the  provisions  of  the 
original  act  creating  it,  nor  in  any  of  the 
amendatory  legislation,  do  we  find  it  clothed 
with  any  of  the  attributes  of  government 
Xo  territory  is  assigned  over  which  it  has 
Jarisdlction.  It  cannot  sue  or  be  sued.  It 
cannot  acquire  property  of  any  character. 
Its  governing  body  cannot  enact  by-laws.  It 
cannot  levy  or  collect  taxes,  or  appropriate 
money,  or  provide  for  its  oWn  support,  or 
vrea  prescribe  the  terms  upon  which  chil- 
dren may  be  admitted  to  It  In  short,  it  is 
only  an  Instnmientallty  provided  by  the 
state  to  accomplish,  through  the  state's  ex- 
ecutive officers,  the  purposes  stated  in  the 
statute.  Therefore  it  is  not  a  public  cor- 
poration. Nor  is  it  a  private  corporation. 
It  was  not  formed  by  the  voluntary  associa- 
tion of  persons  under  the  provisions  of  the 
Code,  snpra.  It  lias  no  charter  defining  its 
powers  and  capacities.  In  itself,  and  apart 
from  the  power  of  control  and  management 
conferred  upon  the  executive  officers  of  the 
state  government  by  the  legislation  creating 
it  it  is  not  endowed  with  power  or  capacity 
of  any  character.  The  title  to  the  property 
acquired  for  its  use  is  vested  exclusively  In 
the  state,  and  whatever  support  It  has  is,  by 
the  law  of  its  creation,  derived  from  appro- 
priations made  from  the  state  treasury.  It  Is 
not,  therefore,  a  corporation  at  all.  Weary 
v.  State  University,  42  Iowa,  335.    It  is  not, 


strictly  speaking,  even  an  educational  insti- 
tution; for,  though  It  is  made  Incumbent 
upon  the  board  of  trustees  to  provide  com- 
mon school  Instruction  for  the  Inmates  (Rev. 
Codes,  §  1261).  this  provision  is  only  an  In- 
cident to  the  main  purpose  for  which  it  was 
established,  viz.,  "a  home  for  the  support  and 
care  of  orphans,  foundlings  and  destitute 
children." 

In  this  state  a  private  corporation  may 
not  be  created  by  special  law.  Constitution, 
art.  15,  J  2;  article  5,  f  26.  If  the  Legisla- 
ture had  intended  by  the  act  to  constitute 
the  home  a  private  corporation,  under  these 
provisions  of  the  fundamental  law,  the  act 
would  have  been  void.  It  may  be  that  the 
Legislature  has  the  power  to  create  by  spe- 
cial act  a  public  or  quasi  public  corporation 
to.  carry  out  the  purposes  sought  to  be  ac- 
complished by  the  institution.  Tills  course 
was  pursued  by  the  Legislature  of  Kansas 
with  reference  to  the  state  University  (State 
ex  rel.  Little  v.  Board  of  Regents,  53  Kan. 
380,  40  Pac.  (506,  20  L.  R.  A.  378),  and  also 
in  California.  In  re  Royers'  Estate,  123  Cal. 
614,  50  Pac.  461.  44  L.  R.  A.  364.  But  that 
the  Legislature  of  this  state  bad  any  such 
purpose  In  view  in  establishing  the  home  is 
not  even  suggested  in  any  provision  of  the 
act  of  establishment 

[4,  S]  Counsel  contend  that,  though  the  Or- 
phans' Home  cannot  take,  as  such,  yet  since 
it  was  the  manifest  intention  of  the  testator 
that  the  state  should  receive  the  benefit  of 
his  bounty,  the  bequest  is  valid  as  to  the 
state,  and  it  may  take.  The  argument  is 
that  the  state  is  a  sovereign;  that  the  right 
and  capacity  to  take  and  hold  property  Is 
one  of  the  incidents  of  sovereignty;  and  that, 
since  the  Constitution  does  not  in  any  way 
limit  the  state's  power  in  this  regard,  it 
may  take  by  donation,  .devise,  bequest  or 
any  other  mode  of  conveyance  or  transfer 
known  to  the  law.  It  cannot  be  doubted 
that  the  power  of  the  Legislature  Is  plenary. 
except  80  far  as  restrictions  are  imposed 
upon  It  by  the  Constitution.  Missouri  Riv- 
er P.  Co.  V.  Steele.  32  Mont  433,  80  Pac. 
1093.  But  the  question  here  is  not  the  ex- 
tent of  the  state's  power,  but  whether  the 
Legislature,  in  the  exercise  of  its  sovereign 
power.  In  enacting  the  provision  of  the  Codes, 
supra  (section  4725),  intended  to  include  the 
state  among  those  who  may  take  under  a 
will.  The  Legislature  speaks  for  the  sov- 
ereign. Its  expressed  will  is,  within  the 
limits  of  the  fundamental  law,  that  of  the 
sovereign  itself.  The  purpose  of  legislation 
is  to  prescribe  rules  to  regulate  the  conduct 
and  protect  and  control  the  rights,  of  the 
citizen.  Therefore  the  rule  to  be  observed 
In  the  construction  of  statutes  is  that  the 
state  is  not  included  by  general  words  there- 
in creating  a  right  and  providing  a  remedy 
for  its  enforcement.  In  United  States  v. 
Hoar,  2  Mason.  314,  26  Fed.  Cas.  329.  Mr, 
Justice  Story  said  on  this  subject:  "In  gen- 
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eral,  acts  of  tbe  Legislature  are  meant  to] 
regulate  and  direct  the  acts  and  rights  of 
citizens;  and  in  most  cases  the  reasoning 
applicable  to  them  applies  with  very  dif- 
ferent, and  often  contrary,  force  to  the  gov- 
ernment Itself.  It  appears  to  me,  therefore, 
to  be  a  safe  rule,  founded  in  the  principles 
of  the  common  law,  that  the  general  words 
of  a  statute  ought  not  to  Include  the  govern- 
ment, or  affect  its  rights,  unless  that  con- 
struction be  clear  and  indisputable  upon  the 
text  of  the  act."  See.  also,  Endllch,  Inter- 
pretation of  Statutes,  |  161;  Mayrhofer  v. 
Board  of  Education,  89  Cal.  110,  26  Pac.  646, 
23  Am.  St.  Rep.  451,  and  cases  cited;  In  the 
Matter  of  the  Will  of  Fox,  52  N.  Y.  530,  11 
Am.  Rep.  751;  United  States  v.  Fox,  94  U. 
S.  315,  24  L.  Ed.  192;  McBrlde  v.  Board  of 
Com'rs  of  Pierce  County  (C.  C.)  44  Fed.  17. 
The  rule  applies  also  to  laws  which  are 
merely  enabling  In  character,  in  that  they 
confer  rights  not  theretofore  possessed. 

In  the  Matter  of  the  Will  of  Fox,  supra, 
the  court  construed  a  statute  containing 
provisions  similar  to  those  In  our  own  stat- 
ute, supra,  but  dealing  with  devises  of  real 
estate  only.  The  statute  provided:  "Such 
devise  may  be  made  to  every  person  capable 
by  law  of  holding  real  estate,  but  no  devise 
to  a  corporation  shall  be  valid  unless  such 
corporation  be  expressly  authorized  by  its 
charter  or  by  statute  to  take  by  devise." 
The  question  at  bar  was  whether  a  devise  to 
the  United  States  fell  within  the  purview 
of  the  statute.  It  was  held  that  the  word 
"corporation"  as  used  therein,  referred  to 
corporations  created  under  the  laws  of  New 
Tork,  and  that  without  further  definition  It 
could  not  be  held  to  embrace  a  state  or  na- 
tion. The  court  said  further:  "In  constru- 
ing a  statute,  words  are  to  be  taken  In  their 
ordinary  sense,  unless,  from  a  consideration 
of  the  whole  act,  it  appears  that  a  different 
meaning  was  Intended.  The  word  'person' 
does  not,  In  its  ordinary  or  legal  significa- 
tion, embrace  a  state  or  government;  and 
there  is  no  ground  to  Justify  such  an  exten- 
sion of  its  meaning  In  construing  the  stat- 
ute relating  to  devises.  The  gift  in  the  will 
In  qiKstlon  to  the  United  States  cannot  be 
sustained  as  a  devise  of  land,  for  the  rea- 
son that  the  testamentary  capacity  given  by 
the  statute  extends  only  to  devises  to  nat- 
ural persons,  and  such  corporations  as  are 
authorized  by  the  law  of  the  state  to  take 
by  devise."  In  affirming  the  Judgment  In 
this  case,  under  the  title  "United  States  v. 
Fox,"  supra,  the  Supreme  Court  of  the  Unit- 
ed States  said:  "The  term  'person'  as  here 
used  applies  to  natural  persona,  and  also 
to  artificial  person.s — bodies  politic — deriving 
their  existence  and  iwwers  from  legislation, 
but  cannot  be  so  extended  as  to  Include  with- 
in its  meaning  the  federal  government.  It 
would  require  an  express  definition  to  that 
effect  to  give  It  a  sense  thus  extended." 
Adopting  the  construction  given  to  the  stat- 


ute by  the  New  York  court,  ft  also  held  that 
the  word  "corporation,"  as  used  in  the  stat- 
ute, applied  only  to  artificial  persons  created 
under  the  laws  of  the  state. 

Recurring  to  the  proposition  that  the  right 
of  testamentary  disposition  is  within  the 
exclusive  control  of  the  Legislature,  and  the 
necessary  postulate  therefrom  that  it  may 
also  designate  the  classes  of  persons  who  may 
take  under  such  a  disposition,  we  must  con- 
clude that  there  is  no  person,  within  the 
meaning  of  the  statute,  capable  of  taking 
the  bequest  in  question.  It  is  therefore 
void. 

[8]  The  Attorney  General  argues,  however, 
that  the  Constitution  recognizes  the  right  of 
the  state  to  acquire  property  by  testamen- 
tary disposition.  He  cites  section  1  of  arti- 
cle 17  and  section  2  of  article  11  of  this  in- 
strument, which,  so  far  as  pertinent,  read 
as  follows:  "All  lands  of  the  state  that  have 
been,  or  that  may  hereafter  be  granted  to 
the  state  by  Congress,  and  all  lands  acquir- 
ed by  gift  or  grant  or  devise,  from  any  i>er- 
son  or  corporation,  shall  be  public  lands  of 
the  state,  and  shall  be  held  In  trust  for  the 
people,  to  be  disposed  of  as  hereafter  pro- 
vided, for  the  respective  purposes  for  which 
they  have  been  or  may  be  granted,  donated 
or  devised."  Section  1,  art  17.  "The  pub- 
lic school  fund  of  the  state  shall  consLst 
of  *  *  *  all  unclaimed  shares  and  div- 
idends of  any  corporation  Incorporated  un- 
der the  laws  of  the  state,  and  all  other 
grants,  gifts,  devises  or  bequests  made  to 
the  state  for  general  educational  purposes." 
Section  2,  art  11. 

It  is  argued  that  these  provisions  Imply 
capacity  in  the  state  to  take  by  testamen- 
tary disposition  property  of  any  character. 
In  the  abstract  this  is  true.  It  will  be  ob- 
served, however,  that  neither  of  these  pro- 
visions deals  with  the  subject  of  the  capac- 
ity of  the  state  to  acquire  property.  Both 
are  limitations  upon  the  power  of  disposal 
by  the  Legislature.  They  also  embody  an 
express  injunction  upon  the  Legislature  that 
the  property  with  which  they  deal  must  be 
devoted  exclusively  to  the  purposes  for 
which  it  has  been  or  may  be  acquired.  The 
state,  as  a  sovereign,  has  the  capacity  to 
acquire  property  by  any  means.  Yet,  in  ex- 
pressing its  will  as  to  testamentary  disposi- 
tion of  property  in  the  statute,  supra,  it  has 
not  put  itself  In  the  class  of  those  who  may 
acquire  property  by  such  mode  of  transfer. 
In  other  words,  It  has  not  given  its  consent 
to  be  the  beneficiary  of  any  dtlKen. 

[7]  Section  14  of  the  act  of  1909,  supra, 
declares:  "All  donations,  grants,  gifts,  or 
devises  made  to  any  of  the  institutions  nam- 
ed herein  shall  be  made  to  such  institution 
in  its  legal  name,  and  if  made  to  any  offi- 
cer or  boards  of  such  Institutions,  the  same 
shall  be  immediately  transferred  by  such 
board  or  officer  to  such  Institution."  It  is 
argued  that  this  provision   impliedly  puts 
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the  state  within  the  class  of  those  who  may 
take.  It  Is  sufficient  to  say  In  this  connec- 
tion that  the  act  itself  deals  exclusively  with 
the  subject  of  control  of  the  state  Institu- 
tions, and  does  not  purport  to  amend  the 
provisions  of  the  Codes  on  the  subject  of 
wUls. 

tS]  Finally,  it  Is  said  that  the  Orphans' 
Home  may  take  as  an  educational,  charita- 
ble, or  benevolent  society,  under  section  4HXi, 
Revised  Codes.  Considerable  space  Is  devot- 
ed In  the  briefs  of  counsel  to  a  discussion  of 
the  question  whether  this  section,  enacted, 
as  it  was,  in  1893,  as  an  amendment  to  sec- 
tion 473  of  the  second  division  of  the  Com- 
piled Statutes  of  1887,  and  brought  forward 
in  the  Codes  of  1895  and  1907,  respectively, 
does  not  entirely  supplant  section  47(51,  which 
has  also  been  brought  forward  in  the  differ- 
ent Codes.  We  stuiU  not  undertake  to  de- 
termine this  question.  For  present  purpos- 
es, it  is  not  a  material  inquiry  whether  one 
or  both  of  the  sections  must  be  looked  to,  to 
determine  what  the  law  is  on  the  subject 
with  which  they  deal.  The  purpose  Intended 
to  be  accomplished  by  them  is,  not  to  estab- 
lish charitable  uses  as  they  were  known  at 
common  law,  even  though  both  recognize 
them,  nor  to  enable  any  particular  character 
of  persons  to  accept  a  trust  made  by  devise 
or  bequest,  but,  as  was  pointed  out  by  the 
Supreme  Court  of  California,  in  Estate  of 
Hinckley,  58  Cal.  457,  they  were  enacted  "to 
prevent  Improvident  alienations  or  disposi- 
tions by  languishing  or  dying  persons  to  the 
disherison  of  the  lawful  heirs."  They  go  no 
further  than  to  lmix>se  upon  the  right  of 
disposition  by  the  testator  the  limitation 
therein  prescribed. 

As  stated  at  the  outset,  the  answer  given 
to  the  first  question  presented,  renders  un- 
necessary a  discussion  of  the  second. 

[9]  The  appeal  of  the  Dickey  brothers  pre- 
sents the  question  whether  the  court  erred 
in  decreeing  that  interest  should  be  charged 
upon  their  notes  up  to  the  date  of  probate 
of  the  will.  The  language  in  which  the  be- 
quest is  couched  clearly  indicates  that  it  was 
the  intention  of  the  testator  to  give  to  the 
brothers  the  sum  of  $3,000,  to  be  paid  pro 
tanto  by  a  discharge  of  the  indebtedness  due 
from  them  upon  the  note.  The  words  "less 
a  note  for  two  thousand  dollars"  would,  in 
ordinary  business  transactions,  have  refer- 
ence to  the  debt  as  a  whole,  and  not  to  the 
Hum  mentioned  as  principal  only.  There  is 
nothing  to  indicate  that  the  testator  intend- 
ed to  use  them  in  any  other  or  different 
sense.  The  court  was  therefore  correct  in 
assigning  to  them  their  ordinary  meaning. 
Rev.  Codes,  {  4770.  It  is  true  tlmt  the  state- 
ment of  facts  does  not  disclose  the  rate  of 
interest  stipulated  for  in  the  note,  nor  wheth- 
er any  interest  was  in  fact  due  at  the  date 
of  probate  of  the  will.  Indeed,  there  was 
no  evidence  before  the  court  disclosing  any- 
thing with  reference  to  the  character  of  the 
note  or  the  amount  of  indebtedness  repre- 


sented by  it,  except  the  clause  of  the  will  it- 
self. Nevertheless  we  think  the  decree, 
though  indefinite,  sutliciently  indicates  how 
the  settlement  should  be  made  by  the  ex- 
ecutor with  these  legatees. 

The  decree  '.s  affirmed  as  to  all  the  appel- 
lants, as  is  also  the  order  denying  the  wid- 
ow's motion  for  a  new  trial. 

Affirmed. 

HOLLO  WAY,  J.,  concur?. 

SMITH,  J.  I  dissent  from  that  part  of  the 
foregoing  opinion  wherein  it  is  held  that 
the  state  cannot  take  as  residuary  legatee 
for  the  use  and  benefit  of  the  Htate  Orphans' 
Home.  I  agree  that  the  right  to  make  tes- 
tamentary disposition  of  property  depends 
entirely  upon  the  wlU  of  the  Legislature,  and 
that  the  state  may  withhold  It  altogether. 
Neither  is  the  right  to  take  by  descent  an 
Inherent  one.  I  also  concur  in  what  is  said 
concerning  the  effect  of  our  Code  provisions 
governing  the  right  to  make  a  will,  and  of 
persona  and  corporations,  as  such,  to  take 
by  will.  But  we  must  beware  of  pressing 
the  words  of  the  statute  "to  a  dryly  logical 
extreme."  Noble  State  Bank  v.  Haskell,  219 
U.  S.  104,  31  Sup.  Ct.  186,  .'55  L.  Ed.  112,  3*2 
L.  K.  A.  (N.  S.)  1002.  These,  and  sUullar 
enactments,  have  no  reference  to  the  state. 
They  were  not  Intended  to  apply  to  that  pow- 
er from  which  the  laws  themselves  emunate. 
They  simply  confer  rights  uiH>n  persons  and 
corporations.  It  was  entirely  unnecessary 
to  name  the  state  in  the  statute.  Its  capac- 
ity to  take  has  always  existed,  and  is  evi- 
denced by  the  constitutional  and  statutory 
provisions  cited  hi  the  majority  opinion. 
The  original  and  ultimate  right  of  all  prop- 
erty, real  and  personal,  within  the  Jurisdic- 
tion of  this  state,  and  not  belonging  to  the 
United  States,  is  in  the  people  of  the  state. 
Rev.  Codes,  {  26.  Whenever  the  title  to 
any  property  falls  for  want  of  heirs  or  next 
of  kin,  it  reverts  to  the  state.  Rev.  Codes, 
§  27.  True  the  Legislature  speaks  for  the 
sovereign.  But  it  is  manifest  that  that 
body,  in  enacting  section  4725,  Revised  Codes, 
was  not  speaking  of  the  sovereign,  but  of 
individuals  and  certain  corporations,  liecaase 
the  original  and  ultimate  right  of  ail  prop- 
erty was  in  the  sovereign.  The  state  was 
creating  and  conferring  rights,  not  curtalllu^ 
them.  In  my  Judgment,  the  commonwealth, 
in  addition  to  its  sovereign  rights,  has  every 
other  right  enjoyed  by  any  natural  or  ar- 
tlflcial  person,  and  It  cannot  be  held  to  have 
renounced  any  of  them  without  Its  express 
consent.  The  Supreme  Judicial  Court  of 
Ma.ssachusett8,  in  Dickson  v.  United  States, 
125  Mass.  311,  28  Am.  Rep.  '£V),  held  that, 
in  the  absence  of  a  prohibitory  statute,  the 
United  States  could  take  by  devise.  In  Unit- 
ed States  V.  Fox,  94  U.  S.  315,  24  U  Ed. 
192,  cited  in  the  majority  opinion,  it  was 
held  that  a  devise  of  real  estate  to  the  gov- 
ernment of  the  United  States  was  void,  for 


Digitized  by 


Google 


T90 


121  PACIFIC  REPORTER 


(Okl. 


the  reason  that  a  law  of  New  York,  similar 
to  ours,  allowed  real  estate  to  be  devised 
only  to  natural  persons  and  certain  corpora- 
tions. In  my  opinion,  this  decision  Is  found- 
ed In  a  fundamentally  erroneous  notion  ot 
the  purpose  and  effect  of  the  state  statute. 
With  due  respect  for  so  high  authority,  it 
seems  to  me  altogether  unreasonable  to  de- 
clare that  a  sovereign  state,  holding  the  orig- 
inal and  ultimate  right  of  all  property,  can- 
not take  by  will,  because,  forsooth.  It  has 
graciously  allowed  certain  of  its  citizens 
(practically  all  of  them)  to  take  in  like  man- 
ner. 


CIIOATB  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

March  7,  1912.) 

(Syllabus  bp  the  Court.) 

Criminal  Law   (§  1130*)— AppisaI/— Bkiefs— 

Failube  to  File. 

It  is  the  duty  of  counsel,  when  they  ap- 
peal a  case  to  this  court,  to  appear  and,  either 
by  brief  or  oral  argument,  present  the  ques- 
tions upon  which  they  rely.  If  no  brief  is  fil- 
ed, and  no  oral  argument  is  made,  this  court 
will  not  do  more  than  examine  the  record  for 
fundamental  errors. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  1130.*] 

Appeal  from  District  Court,  Pushmataha 
County;   Malcom  E.  Kosser,  Judge. 

Julius  Choate  was  convicted  of  shooting 
at  another  with  a  gun  with  intent  to  injure, 
and  appeals.     Athrmed. 

J.  E.  ^Tiltehead,  for  appellant.  Smith  C. 
Matson,  Asst.  Atty.  Gen.,  for  the  State. 

FURMAN,  P.  J.  On  the  13th  day  of  Sep- 
tember, 1910,  Judgment  was  I'endered  against 
appellant  In  the  district  court  of  Pushmata- 
ha county  for  the  offense  of  shooting  at  an- 
other with  a  gun  with  Intent  to  injure,  and 
he  was  duly  sentenced  to  imprisonment  in 
the  penitentiary  for  a  period  of  one  yean 

No  brief  has  been  filed  in  this  court  on  the 
part  of  appellant,  and  no  appearance  has  been 
made  In  his  behalf.  It  is  the  dut}'  of  this 
court  to  decide  questions  properly  presented, 
and  not  to  brief  cases.  Where  counsel  do 
not  appear  to  present  the  questions  upon 
which  they  rely,  either  by  brief  or  oral 
argument,  this  court  will  not  do  more  than 
examine  the  record  for  fundamental  errors. 
See  Benson  v.  State.  5  Okl.  Cr.  6,  113  Pac. 
224:  Price  v.  State,  6  Okl.  Cr.  147,  113  Pac. 
1061;  Mingle  v.  State,  6  Okl.  Cr.  6.%,  115 
Pac.  616.  Upon  an  examination  of  the  rec- 
ord in  this  case  we  find  no  such  fundamental 
error,  and  the  evidence  overwhelmingly  es- 
tablishes the  gtiilt  of  appellant. 

The  Judgment  of  the  lower  court  is  there- 
fore affirmed. 

ARMSTRONG  and  DOYLE,  JJ.,  concur. 


Bn.LrS  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

March  8,  1912.) 

(ByUabut  hy  the  Court.) 

1.  Cbivinal  liAW  (1 1098*)  —  Appeal  —  Rec- 
OBD — Case-Madk. 

No  case-made  will  be  considered  on  appeal 
which  does  not  show  affirmatively  that  it  was 
served  upon  the  county  attorney  within  the 
time  fixed  for  thaUpurpose  by  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  1098.*] 

2.  Cbiminal  Law    (§  1099*)— Appeal— Rec- 
ord—Transcript. 

Where  a  case-made  has  been  held  void  be- 
cause it  was  not  served  upon  the  county  attor- 
ney, and  where  the  clerk  of  the  superior  court 
in  which  the  case  wag  tried  has  not  certified 
that  the  copies  of  the  pleadings,  instructions, 
findings,  rulings,  and  Judgments  of  the  court  as 
contained  in  the  case-made  are  true  and  cor- 
rect copies  of  the  same  as  shown  by  the  rec- 
ords of  the  superior  court,  such  record  cannot 
be  considered  as  a  transcript  of  the  records  of 
the  court  below  npon  the  certificate  of  the  su- 
perior judge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  1099.*] 

Appeal  from  Superior  Ck>urt,  Pottawato- 
mie Coimty;    George  C.  Abemathy,  Judge. 

Walter  Billus  was  convicted  of  assault 
with  intent  to  murder,  and  sentenced  to  con- 
finement in  the  penitentiary  for  one  year, 
and    appeals.      Dlamisaed. 

S.  P.  Freellng,  for  appellant.  Smith  C. 
Matson,  Asst.  Atty.  Oen.,  for  the  State. 

FURMAN,  P.  J.  [1]  The  record  in  this 
case  fails  to  show  that  the  case-made  was 
ever  served  upon  the  county  attorney.  In 
the  case  of  Cohn  v.  State,  4  Okl.  Cr.  492, 
113  Pac.  219,  this  court,  speaking  by  Judge 
Richardson,  said:  "No  case-made  will  be 
considered  by  this  conrt,  unless  It  is  shown 
positively  and  affirmatively  that  It  was  serv- 
ed upon  the  county  attorney,  and  that  it 
was  so  served  within  the  time  g^ranted  by 
the  trial  court  for  that  purpose."  See,  also. 
Box  V.  State,  4  Okl.  Cr.  371,  111  Pac.  655; 
Wilson  V.  State,  4  Okl.  Cr.  517,  111  Pac.  659. 
This  question  has  been  so  often  decided,  both 
by  this  court  and  the  Supreme  Court  of 
Oklahoma  Territory,  that  further  citation  of 
atithorltles  is  unnecessary.  The  signature  ot 
the  Judge  to  the  case-made  is  not  attested 
by  the  clerk  of  the  court  under  the  seal  of 
the  court  as  the  law  directs.  We  must 
therefore  strike  the  case-made  from  the  rec- 
ord. 

[J]  There  is  not  in  the  record  any  certifi- 
cate of  the  clerk  of  the  superior  court  to  the 
transcript  of  the  record.  We  therefore  can- 
not consider  this  appeal  as  upon  the  tran- 
script of  the  record.  See  Abel  v.  Blair.  :J 
Okl.  402,  41  Pac.  342;  Wade  ct  al.  v.  Mitch- 
ell, 14  Okl.  170,  79  Pac.  95:    Perky  v.  State. 

4  Okl.  Cr.  239,  111  Pac.  663;  Dobbs  v.  State, 

5  Okl.  Cr.  475,  114  Pac.  358,  115  Pac.  370. 
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We  cannot  consider  tbe  record  before  as  as 
a  case-made,  because  It  falls  to  sbow  It  was 
ever  served  upon  the  county  attorney,  and 
|>ecause  tbe  signature  of  tbe  Judge  to  the 
case-made  is  not  attested  by  tbe  clerk  of 
the  court  under  the  seal  of  the  court  as  tbe 
law  directs.  See  Bllts  v.  Brown,  7  Wall. 
693,  19  L.  Ed.  280.  We  cannot  consider  tbe 
transcript  of  the  record,  because.lt  Is  not 
certified  to  by  the  clerk  of  tbe  superior 
court. 
The  appeal  must  be  dlsmls.sed. 

ABMSTBONG  and   DOYLE,   JJ„  concur. 


WESTON  T,  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 

March  7,  1912.) 

(Syllabus  iy  the  Court.) 

Criminal  Law  ((  10(i9*)— Appeai>^Time  fob 

Taking  Proceedings. 

If  an  appeal  in  a  felony  case  is  not  per- 
fected by  ^ling  a  transcript  of  the  record  in 
this  coart  within  six  months  from  the  date  of 
the  judgment,  the  appeal  will  be  diamigged. 

lEd.  Note. — For  other  caaeg,  see  Criminal 
Law,  Cent.  Di;.  ||  2U91-2UU9;  Dec.  Dig.  { 
1069.*] 

Api)eal  from  Seminole  County  Court;  K. 
M.  Balney,  Judge. 

Clarence  Weston  was  convicted  of  man- 
slaughter in  tbe  first  degree,  and  sentenced 
to  confinement  In  tbe  state  penitentiary  for 
30  years,  and  appeals.     Dlsiuissed. 

Davis  &  Davis,  for  appellant.  Smith  C. 
Matson,  Aust.   Atty.  Gen.,   for  tbe   State. 

FURMAN.  P.  J.  Judgment  was  rendered 
against  appellant  on  tbe  10th  day  of  May, 
1910,  but  the  transcript  of  the  record  was 
not  filed  In  this  court  until  the  6tb  day  of 
April,  1910.  Our  statute  Is  mandatoi<y  that 
appeals  In  felony  cases  must  be  perfected 
within  6  months  after  date  of  the  judgment. 
This  appeal  was  not  perfected  until  nearly 
11  months  after  tbe  judgment  was  rendered. 

We  therefore  have  no  discretion,  but  must 
dismiss  tbe  appeal.  See  Farmer  v.  State,  o 
Okl.   Cr.   151,   114   Pac.   753. 

ARMSTRONG   and   DOXLE,   JJ,,  concur. 


MTRRAT  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

March  7,  1912.) 

(SvOabu*  iv  the  Court.) 

Cbiminai.  Law  (|  1130*)— Appeal— Briefs— 
Failure  to  File. 

It  is  the  duty  of  counsel,  when  they  ap- 
peal a  rase  to  this  court,  to  appear  and,  either 
by  brief  or  oral  argnment,  present  the  ques- 
tions upon  which  they  rely.    If  no  brief  la  fil- 


ed, and  no  oral  argument  la  made,  this  court 
will  not  do  more  than  examine  the  record  for 
fundamental  errors. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig;  <{  2965-2970;  Dec.  Dig.  i 
1130.*] 

Appeal  from  District  Court,  Bryan  Ctonn- 
ty;   J.  R.  Armstrong,  Judge. 

H.  W.  Murray  was  convicted  of  perjure- 
and  sentenced  to  the  penitentiary  for  five 
years,  and  ap[)eals.    Affirmed. 

Utterback  &  Hayes  and  Victor  C.  Phil- 
lips, for  appellant.  Smith  C.  Matson,  Asst. 
Atty.  Gen.,  for  tbe  State. 

FURMAN,  P.  J.  No  brief  has  been  filed  In 
this  case  on  tbe  part  of  appellant,  and  no 
appearance  has  been  made  In  his  behalf.  It 
Is  tbe  duty  of  this  court  to  decide  questions 
properly  presented,  and  not  to  brief  cases. 
Where  counsel  do  not  appear  In  court  and 
present  the  questions  upon  which  they  rely, 
either  by  brief  or  oral  argument,  this  court 
will  hot  do  more  than  examine  the  record 
for  fundamental  errors.  See  Heuson  v. 
State,  S  Okl.  Cr.  «,  113  Pac.  224;  Price  v. 
State,  5  Okl.  Cr.  147,  113  Pnc.  1001;  Mingle 
V.  State,  5  Okl.  Cr.  5.15,  115  Pac.  616.  Up- 
on an  examination  of  the  record  In  this 
case,  we  find  no  fundamentnl  error,  and  tbe 
evidence  overwhelmingly  establishes  tbe 
guilt  of  the  appellant. 

The  judgment  of  the  lower  court  is  there- 
fore affirmed. 

ARMSTRONG.  .T.,  being  disqualified,  hav- 
ing presided  at  the  trial  of  appellant  In  the 
district  court,  did  not  participate  In  the  con- 
sideration of  this  cause.  DOYLE,  J.,  con- 
curs. 


NOWLIN  V.  STATE. 

(Criminal    Court    of    Appeals    of    Oklahoma. 
March  5,  1912.) 

(Si/Uabu*  by  the  Court.) 

Criminal  Law  (J  919*) —Trial- Argu- 
ments OF  Counsel— Failure  of  Defend- 
ant TO  Testify. 

The  statute  which  provides  that,  where 
a  defendant  in  a  criminal  case  fails  to  testify 
in  his  own  behalf,  such  failure  must  not  be 
mentioned  on  the  trial,  and,  if  commented 
upon  by  counsel,  this  shall  be  ground  for  a 
new  trial,  is  mandatory,  and  must  not  be  vio- 
lated, directly  or  indirectly,  either  in  its  let- 
ter or  spirit. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2200;    Dec.  Dig.  f  919.*] 

On  motion  for  rehearing.  Sustained,  and 
judgment  of  the  lower  court  reversed,  and 
cause  remanded  for  new  trial. 

For  former  opinion,  see  115  Pac.  625. 

FURMAN,  P.  J.  This  court  does  not  pro- 
fess to  be  Infallible.     We  are  always  ready 


•Vor  other  cmcs  see  same  topic  and  section  NUMBER  la  Deo.  Dig.  t  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 


Digitized  by 


Google 


792 


121  PACIFIC  REPORTER 


(OkL 


and  anxious  to  correct  any  error  which  we 
may  have  made.  We  reaffirm  the  views  ex- 
pressed in  the  original  opinion,  except  that 
we  find  that  we  overloolted  an  exception 
which  is  properly  Incorporated  in  the  record, 
allUongh  it  is  not  In  that  portion  of  the  rec- 
ord wliere  It  should  have  been  placed. 

In  considering  the  olijectlon  to  alleged  Im- 
i:roper  remarks  made  by  the  county  attorney, 
we  examined  that  portion  of  the  record 
which  follows  the  Instructions  of  the  court, 
iKx-ause  the  Instructions  of  the  court  neces- 
sarily prei'ede  the  argument  of  counsel.  We 
there  found  a  number  of  affidavits  as  to  the 
alleged  Improper  remarks  of  the  county  at- 
torney. For  the  reasons  given  in  the  orig- 
inal opinion,  we  held  tliat  these  remarks  so 
presented  could  not  be  considered;  but  In 
the  motion  for  a  rehearing  our  attention  Is 
called  to  the  fact  that  in  that  portion  of  the 
record  which  Immediately  follows  the  testi- 
mony given  In  the  trial  of  the  case,  and 
which  precedes  the  Instructions  of  the  court, 
there  is  an  exception,  properly  incorporated 
in  the  record,  in  wliicb  Is  presented  objec- 
tions made  to  the  argument  of  the  county 
attorney  and  the  rulings  of  the  court  there- 
on. In  which  it  Is  shown  that  the  county 
attorney  called  attention  to  the  fact  that 
appellant  did  not  testify  on  the  trial.  It 
was  a  controverted  fact  In  the  case  as  to 
whether  or  not  appellant  left  the  barn  on 
the  morning  on  which  the  whisky  Is  alleged 
to  have  been  sold.  It  is  shown  that  the 
county  attorney  in  his  argument  to  the  Jury 
said  that.  If  appellant  Iiad  not  left  the  barn 
as  testified  to  by  the  state's  witness,  be  (ap- 
pellant) would  have  been  the  best  witness 
as  to  that  fact.  Section  6833,  Comp.  Laws 
1909,  is  as  follows:  "In  the  trial  of  all  In- 
dictments, informations,  complaints  and  oth- 
er proceedings  against  persons  charged  with 
the  commission  of  a  crime,  offenses  and  mis- 
demeanors before  any  court  or  committing 
magistrate  in  this  state,  the  person  charged 
shall  at  his  own  request,  but  not  otherwise, 
be  a  competent  witness,  and  his  failure  to 
make  such  request  shall  not  create  any  pre- 
sumption against  him  nor  be  mentioned  on 
the  trial;  if  commented  upon  by  counsel  it 
shall  be  ground  for  a  new  trial."  It  matters 
not  what  we  may  think  of  the  policy  of  this 
statute.  It  is  mandatory,  and  therefore  we 
have  no  discretion  In  the  matter,  but  it  is 
our  plain  duty  to  enforce  It.  It  must  not  be 
violated,  directly  or  indirectly,  either  in  Its 
letter  or  spirit.  See  Sturgis  v.  State,  2  Okl. 
Or.  362,  102  Pac.  57;  Brown  v.  State,  3  Okl. 
Cr.  445,  106  Pac.  808. 

For  these  reasons,  the  motion  for  a  re- 
hearing is  sustained,  and  the  Judgment  of 
the  lower .  court  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 

ARMSTRONG  and   DOYLE,  XL,   concur. 


BETHEL  V.   STATE. 

(Criminal    Court    of    Appeals    of    Oklahoma. 

March  7,  1912.) 

(Syllahut  by  ihe  Court.) 

Cbiuinal   Law    (S   1069*)  —  Appeai,— Timb 

FOB  Taking  Proceedings. 

In  felony  cases,  the  appeal  must  be  per- 
fected within  six  months  from  the  date  of 
the  rendition  of  the  judgment.  If  this  is  not 
done,  the  appellate  court  does  not  acquire  ju- 
risdiction of  the  cause,  and  the  appeal  will 
be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ${  2691-2099;  Dec  Dig.  i 
1069.*] 

Appeal  from  District  Court,  Seminole 
County;   Preslle  B.  Cole,  Judge. 

Win  Bethel  was  convicted  of  manslaugh- 
ter In  the  first  degree,  and  appeals.  Dis- 
missed. 

Crump,  Skinner  &  Bailey,  for  appellant. 
Smith  C.  Matsou,  Asst  Atty.  Gen.,  for  the 
State. 

FUUMAN,  P.  J.  On  the  26th  day  of  May, 
1010,  Judgment  was  rendered  in  the  district 
court  of  Seminole  county  against  appellant, 
and  he  was  sentenced  to  confinement  in  the 
state  penitentiary  at  McAlester  for  a  period 
of  five  years  for  the  offense  of  manslaughter 
In  the  first  degree. 

The  transcript  of  the  record  was  not  filed 
in  this  court  until  February  4,  1911,  which 
was  over  eight  months  after  ttie  Judgment 
was  entered  against  appellant.  Under  the 
law  appeals  must  be  perfected  in  felony  cas- 
es within  six  months  from  the  date  of  the 
rendition  of  the  Judgment.  As  this  was  not 
done  in  the  case  at  bar  we  Iiave  no  discretion 
except  to  dismiss  the  appeal  for  want  of  Ju- 
risdiction. See  Farmer  v.  State,  5  Okl.  Cr. 
151,  114  Pac.  753. 

ARMSTRONG  and   DOTLE,   JJ.,  concur. 


PASCHAL  T.  STATE. 

(Criminal    Court    of    Appeals    of    Oklahoma. 

March  8,  1912.) 

(Syttahus  hy  ihe  Court.) 

Criminat.    Law    (S    1076*)— Appeai,    ntoic 
Police  Court— Insufficient  Bond. 

Where  a  defendant  is  prosecuted  in  the 
police  court  of  a  city,  and  appeals  from  a 
judgment  of  conviction  therein,  and  the  ap- 
peal l)ond  is  insufficient  or  unsatisfactory, 
the  appeal  should  not  be  dismissed  on  tliis 
account;  but  the  court,  upon  motion  of  the 
county  attorney,  may  require  a  new  bond. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2708-2716,  3201;  Dec 
Dig.  I  1076.*] 

Appeal  from  Cherokee  County  Court;  J. 
T.    Parks,   .Tudge. 

George  Paschal  was  convicted  in  the  po- 
lice court  of  the  city  of  Tahlequah  for  a»- 
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sanlt  and  battery,  from  whicb  convlctloii  be 
appealed  to  the  county  court,  and  executed  a 
bond,  with  aureties,  which  was  approved 
by  and  filed  with  the  police  judge.  The 
county  attorney  moved  the  county  court  to 
dismiss  the  appeal,  upon  the  ground  that 
one  of  the  sureties  on  the  appeal  bond  was 
a  licensed  attorney  at  law  of  the  state  and 
was  counsel  of  record  for  the  defendant. 
This  motion  was  sustained  by  the  court,  and 
the  appeal  was  dismissed  and  appellant  has 
appealed.     Reversed. 

George  W.  Paschal,  for  appellant  Smith 
€.  Matson,  Asst  At^.  Gen.,  for  the  State. 

FURMAN,  P.  3.  The  Attorney  General 
has  filed  the  following  confession  of  error 
In  this  case: 

"The  effect  of  the  judgment  of  the  court 
is  to  hold  that  it  has  power  to  pass  upon 
the  sufiiciency  of  an  appeal  bond,  when  this 
power  is  lodged  in  the  first  place  in  the 
hands  of  the  police  judge.  The  bond  given 
was  effective  as  an  appeal  bond,  possibly 
subject  to  the  right  of  the  county  court  to 
require  a  new  bond,  if  the  judge  for  any 
sufficient  reason  deemed  the  appeal  bond 
unsatisfactory.  But  to  treat  the  bond,  nft- 
■er  It  bad  been  approved  by  the  iwlice  judge, 
as  a  fatal  defect,  and  to  dismiss  the  appeal 
for  the  reason  of  its  Insufficiency,  woald  be 
a.  denial  of  the  right  of  trial  by  jury.  In  a 
matter  affecting  the  liberty  of  an  individual. 
7hls  matter  is  fully  discussed  in  Re  Sim- 
mons, 4  Okl.  Cr.  662  [112  Pac.  951],  and  in 
Meloy  v.  City  of  Woodward  [120  Pac.  1119], 
February  10,  1912.  This  court  held  on  this 
subject:  'It  was  also  held  in  the  Simmons 
Case  that  where  the  statute  authorizes  a 
trial  before  a  municipal  court  without  a 
Jury  for  a  violation  of  a  city  ordinance,  and 
at  the  same  time  secnres  to  the  defendant 
an  unqualified  right  of  appeal  therefrom, 
and  a  trial  by  jury  In  the  appellate  court, 
subject  only  to  the  requirement  of  ball  for 
bis  appearance  In  the  appellate  court,  such 
summary  proceeding  is  not  in  conflict  with 
the  constitutional  guaranty  of  a  trial  by 
jury,  as  the  purpose  of  these  provisions  is  to 
secure  the  right,  without  directing  the  mode 
or  manner  In  which  It  shall  be  enjoyed.' 
It  will  be  seen  from  this  that  the  court  had 
some  difficulty  in  upholding  a  municipal  law 
denying  the  right  of  jury  trial  In  the  first 
Instance,  but  concluded  that.  If  that  right 
remained  unimpaired  In  the  appellate  court. 
It  would  not  constitute  a  violation  of  sec- 
tions 19  and  20  of  the  Bill  of  Rights.  The 
Judgment  of  the  county  court,  however,  goes 
further,  and  not  only  Impairs,  but  destroys, 
the  constitutional  guaranty  of  trial  by  jury 
In  this  class  of  cases.  This  case  should  be 
reversed.  Respectfully  submitted.  Chas. 
West,  Attorney  General.  Smith  C.  Matson, 
Assistant  Attorney  General.  E.  6.  SpUman, 
As.siKtant  Attorney  General." 


We  think  that  the  position  assumed  by  the 
Attorney  General  Is  correct.  If  for  any 
reason  the  appeal  bond  was  not  sufficient, 
upon  motion  of  the  county  attorney  the  court 
might  have  required  the  defendant  to  exe- 
cute a  good  and  sufficient  bond,  and  in  case 
of  his  failing  to  do  this  he  might  be  confined 
In  Jail  pending  the  appeal.  But  the  court 
did  not  have  the  power  to  dismiss  the  ap- 
peal on  account  of  any  real  or  supposed  de- 
fects in  the  bond.  The  judgment  of  the 
county  court  is  therefore  reversed,  with  di- 
rections to  reinstate  this  cause  upon  Its 
docket  and  proceed  with  this  case  as  above 
indicated. 

Reversed. 

ARMSTRONG  and   DOYLE,  JJ.,  concur. 


LOWE  et  al.  ▼.  STATE. 

(Criminal    Coart    of    Appeals    of    Oklahoma. 

March  5,  1912.) 

INDICTMKNT     AND     InFOBMATION      (i      161*) — 

Amendment — When    Allowed. 

Under  Comp.  Laws  1909,  §  0645,  relat- 
ing to  amendments  of  iaformations,  an 
amended  information  may  be  filed  at  any 
time  prior  to  the  time  the  case  is  actually 
put  on  trial,  and  if  done  before  accused  is 
arraif;ned  and  pleads  it  may  be  done  without 
permission  of  the  court,  but  if  accused  has 
pleaded  the  permission  of  the  court  must  be 
bad. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §§  516-523;  Dec 
Dig.  5   161.*] 

Appeal  from  District  Court,  Caddo  Coun- 
ty;   Frank  M.  Bailey,  Judge. 

William  Lowe  and  Washeen  Robinson 
were  convicted  of  larceny,  and  appeal.  Af- 
firmed. 

Robinson  &  Jobnston,  for  plaintiffs  In  er- 
ror. Smith  O.  Matson  and  E.  G.  Spllmau, 
Asst.  Atty.  Gen.,  for  the  State. 

FURMAN,  J.  There  are  three  assign- 
ments of  error  urged  for  reversal  of  this 
cause.  The  first  Is  that  the  court  erred  in 
overruling  the  motion  for  continuance  on 
the  ground  of  the  absence  of  certain  material 
witnesses. 

An  application  for  continuance  is  ad- 
dressed to  the  sound  discretion  of  the  trial 
court,  and  unless  there  bos  been  an  abuse 
of  this  discretion,  amounting  to  a  practical 
denial  of  justice,  a  judgment  of  conviction 
win  not  be  reversed  on  appeal.  The  wit- 
nesses were  on  bond  for  appearance  at  the 
trial.  The  subpoenas  were  Issued  about  eight 
days  before  the  case  was  called.  Appellants 
made  no  showing  to  the  effect  that  they 
would  be  able  to  produce  the  witnesses  if 
the  continuance  had  been  allowed.  No  at> 
tachment  was  asked,  and  the  exact  where- 
abouts of  the  witnesses  is  not  disclosed.  If 
this  record  disclosed  the  fact  that  the  where- 
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abouts  of  these  witnesses  bad  been  made 
known  to  the  sheriff,  and  through  any  fault 
of  the  officer  service  bad  not  been  had,  the 
appellants  might  be  in  some  attitude  to  com- 
plain. The  showing  on  the  application  dis- 
closes no  diligence  whatever;  b  mere  formal 
application  for  subpoena  being  all  the  record 
discloses.  The  application  for  continuance 
was  properly  overruled. 

It  is  next  objected  that  the  court  erred 
In  permitting  the  county  attorney  to  file  an 
amended  information.  Counsel  argue  at 
length  in  their  brief  that  the  court  erred  in 
permitting  the  information  to  be  amended  aft- 
er the  jury  had  been  impaneled  and  sworn, 
and  after  testimony  had  been  introduced  on 
the  part  of  the  state.  This  was  error,  and  if 
the  rights  of  the  accused  had  been  in  any 
manner  prejudiced  thereby  the  judgment  of 
conviction  would  have  to  be  reversed.  But 
there  was  no  showing  offered,  and  no  conten- 
tion made  at  the  time  this  permission  was 
given,  that  the  rights  of  the  accused  were 
materially  affected  thereby.  The  county  at- 
torney WAS  permitted  to  strike  out  one  name 
from  his  Information.  The  proof  In  the  rec- 
ord would  clearly  sustain  a  conviction  under 
the  allegations  as  originally  made  In  the 
information,  and  just  as  clearly  sustain  the 
conviction  on  the  amended  Information.  It 
would  be  a  miscarriage  of  Justice  to  reverse 
this  action,  when  it  so  clearly  appears  that 
no  injury  did  result  or  could  have  resulted. 
We  do  not  think  that  an  information  should 
be  amended  after  the  jury  has  been  sworn 
and  the  testimony  Introduced;  but,  in  or- 
der for  such  an  objection  to  avail,  it  must 
clearly  appear  from  the  record  that  such  pro- 
ceeding was  had,  and  that  Injury  resulted, 
or  conld  have  reasonably  resulted  from  such 
action. 

Section  6645,  Comp.  Laws  1909,  provides 
that:  "An  Information  may  be  amended 
in  matter  of  substance  or  form  at  any 
time  before  the  defendant  pleads,  without 
leave,  and  may  be  amended  after  plea  on  or- 
der of  the  court  where  the  same  can  be 
done  without  material  prejudice  to  the  right 
of  the  defendant;  no  amendment  shall  cause 
any  delay  of  the  trial,  unless  for  good  cause 
shown  by  affidavit."  This  section  of  the 
statute,  in  our  judgment,  contemplates  the 
filing  of  amended  informations  prior  to  the 
time  the  case  is  actually  put  on  trial.  If  it 
is  amended  before  the  accused  Is  arraigned 
and  pleads  it  can  be  done  without  the  per- 
mission of  the  court,  and  if  after  the  accused 
has  entered  a  plea  then  the  permission  of 
the  court  must  be  had.  In  this  case,  how- 
ever, the  amendment  complained  of  did  not 
affect  the  validity  of  the  Information  in  any 
sense.  It  charged  the  same  offense  before 
as  it  did  after  the  amendment. 

It  is  next  urged  that  the  court  erred  in 
overruling  the  demurrer  of  the  appellants  to 


the  proof  introduced  on  the  part  of  the  state. 
This  assignment  is  based  upon  the  conten- 
tion that  there  is  a  variance  between  the 
allegation  of  ownership  as  alleged  in  the  in- 
formation and  of  the  proof  on  l)ehalf  of  the 
state.  The  demurrer  was  properly  overruled. 
Under  our  statute  the  proof  was  sufficient  to 
sustain  the  conviction  upon  the  allegations 
of  the  Information. 
The  judgment  of  the  trial  court  Is  affirmed. 


HAVILL  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

March  5,   1912.) 

(8yllalu»  hy  the  Court.) 

1.  CsiMiNAL  Law  (|  785*)— Trial— Instbuc- 
TioNs— Credibility  of  Witnesses. 

(a)  It  is  error  for  a  trial  court  to  in- 
struct the  jnry  that  they  are  bound  to  accept 
as  true  tlie  testimony  of  a  witness  whom  they 
believe  has  testified  falsely  on  any  material 
matter,  when  such  witness  is  corroborated  by 
other  credible  testimony. 

(b)  Under  the  provisions  of  section  6857, 
Compiled  Laws  1900,  the  jurors  are  made  tlie 
exclusive  judges  of  all  questions  of  fact. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1776-1781,  1889-1894; 
Dec.  Dig.  i  785.»] 

2.  Criminal   Law    (|J    757,    762*)— TbiaI/— 
Province  on  Coubt  and  Jury. 

Trial  courts  cannot  legally  indicate  their 
opinion,  either  expressly  or  impliedb'.  inten- 
tionally or  otherwise,  as  to  the  credibility  of 
any  witness,  or  as  to  the  truth  of  any  fact 
in  issue.  The  whole  matter  of  finding  as  to 
the  facts  of  the  case  must  be  left  entirely  to 
the  jury,  without  suggestions  or  leadings  by 
the  court. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M  1772-1785,  1731-1709; 
Dcc.  Dig.  If  757,  762.*] 

3.  Criminal   Law    ({    1144*)— Appeals-Re- 
view—Presumptions. 

(a)  Under  subdivision  6.  i  6823,  Com- 
piled Laws  1909,  all  instructions  given  to  a 
jury  by  a  trial  court  must  be  in  writing,  un- 
less waived  by  both  parties;  and  such  instruc- 
tions must  be  filed  and  become  part  of  the 
record. 

(b)  When  the  circnmstances  disclosed  by 
the  record  indicate  that  the  court  gave  oral 
instructions  which  were  reduced  to  writing 
and  made  a  part  of  the  record,  in  the  absence 
of  showing  to  the  contrary,  it  will  be  presum- 
ed that  the  instructions  were  written  out  and 
given  to  the  jury  before  they  retired  to  delib- 
erate. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  $  1144.*] 

Appeal  from  District  Court,  Cleveland 
County ;   R.  McMillan,  Judge. 

Charlie  Havili  was  convicted  of  maiming, 
and  appeals.    Reversed  and  remanded. 

B.  F.  Wolf,  Ralph  C.  Hardie,  and  J.  B. 
Dudley,  for  plaintiff  in  error.  Smith  C.  Mat- 
son,  Asst.  Atty.  Gen.,  for  the  State. 

ARMSTRONG,  J.  Plaintiff  In  error.  Char- 
He  Havlll,  was  convicted  on  the  20th  day 
of  January,    1910,   In  the  district  court  of 
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ClcveJaoA  eotratr  Ml  •  charge  of  maiming. 
•Dd  big  pUBlshment  fixed,  at  2^  yean  in  the 
Btnte  penltentlaiy. 

On  the  12th  of  September,  1900,  about  sea- 
down,  J.  Vaudlreer,  who  is  the  prosecuting 
'Witness,  and  the  accused  became  encaged  In 
a  personal  encounter  on  the  main  street  of 
the  city  of  Norman.  During  the  fight.  It  Is. 
charged  that  the  prosecuting  wiCacss  had  a 
portion  of  one  ear  bitten  oCC  by  accused.  At 
the  time  of  the  dlfljculty,  the  prosecuting; 
witness  was  engaged  in  conrersotlon  with 
one  O'llaver,  who  was  sitting  In  a  buggy, 
when  the  Accused  came  down  the  street, 
walked  up  to  the  buggy,  and  made  some  re- 
mark, following  which  words  passed  back 
and  fortlt.  It  is  contended  that  the  prose- 
cuting witness  knocked  the  Accused  down, 
and  be  immediately  arose  and  started  toward 
said  witness,  when  they  clinched  and  fell  to 
the  ground,  prosecuting  witness  failing  on 
top.  During  the  struggle  that  ensued,  pros- 
ecuting witness  lost  the  piece  of  ear.  There 
is  a  sharp  confilct  in  the  testimony  as  to  who 
WAS  the  real  aggressor. 

[11  The  accused,  for  rerersal  of  this  cause, 
relies  oh  errors  In  the  Instructions  of  the 
<>onrt.  The  first  assignment  Is  based  upon 
the  following  portion  of  instruction  No.  11  of 
the  court's  charge:  "If  you  shall  find  that 
there  is  a  conflict  In  the  testimony,  reconcile 
tliat  conflict,  if  you  can,  so  as  to  let  all  th« 
testimony  stand;  but.  If  yon  cannot  so  recon- 
cile it.  It  is  within  your  province  and  power 
to  disregard  the  testimony  of  any  witness 
whom  you  believe  has  testified  falsely  on 
any  material  matter,  further  than  you  be- 
lieve that  the  sauie  Is  corroborated  by  other 
credible  testimony." 

This  iiartlcular  instruction  has  been  con- 
'deiuiied  by  this  court  In  a  number  of  cases, 
and  the  error  therein  clearly  pointed  out. 
The  objection  to  the  instruction  is  that  It 
invades  the  province  of  the  Jury  and  binds 
them  to  believe  the  corrol>orated  portion  of 
«  witness's  testimony,  although  the  jury 
may  not,  in  fact,  believe  any  of  it  We  are 
fiotlsfied  that  the  court  did  not  intend  to 
bind  the  Jury  In  this  manner;  but  such  is 
the  effect  of  the  instruction  nevertheless. 
This  court  would  not  feel  called  upon  to  re- 
verse every  case  In  which  this  instruction  is 
f^ven;  but  In  a  close  case,  where  the  tes- 
timony Is  sharply  conflicting,  and  It  is  rea- 
sonably probable  that  injury  resulted  from 
the  giving  of  such  Instruction,  we  think  It 
Is  sufficient  to  call  for  a  reversal. 

Section  CS57,  Comp.  Laws  1000,  provides, 
among  other  things,  that  the  court  must  In- 
struct the  Jury  that  they  are  the  exclusive 
Judges  of  all  questions  of  fact  This  being 
so,  It  is  for  the  Jury  to  say  whether  they 
win  believe  any  portion  of  a  witness'  testl- 
inony,  be  it  corroborated  or  not  The  Legis- 
lature bad  the  right  to  enact  this  statute, 
And  did  so,  and  ttw  courts  should  carefully 


refraia  from  tnterferlog  wl^b  the  preroga- 
tives of  the  Jury. 

In  Bea  v.  State,  8  Okl.  Cr.  269,  105  Pac 
881,  an  Instruction  Identical  In  principle  was 
condemned  by  this  court  In  the  following  lan- 
guage, aftpr  citing  the  statute,  supra:  "The 
latter  port  of  the  instruction  given  flatly 
contradicts  this  statute  by  directing  the  Jury, 
In  mandatory  terms,  to  accept  and  be  bound 
by  certain  evidence,  under  .the  contingency 
therein  stated.  The  court  had  no  right  to 
ingraft  this  exception  upon  the  law.  The 
doctrine  expressed  by  the  Supreme  Court  of 
Kansas  la  in  harmony  with  our  statute.  It 
matters  not  how  anxious  this  court  may  be 
to  enforce  the  law,  we  cannot  allow  a  con- 
viction to  stand  which  Is  based  upon  a  viola- 
tion of  plain  and  mandatory  statutes  which 
go  to  the  foundation  of  the  case,  and  which 
action  deprived  the  defendant  of  substantial 
rights  upon  the  trial.  The  law  Is  plain  and 
simple,  and  must  be  followed  In  all  nmtters 
Involving  the  substantial  rights  of  a  defend- 
ant" See,  also,  Shellabarger  t.  Kafus,  15 
Kan.  5.54. 

[21  The  trend  of  modem  action,  both  legis- 
lative and  Judicial,  Is  to  watch  over  and  pro- 
tect very  Jealously  the  legitimate  powers  of 
the  Jury,  and  to  prevent  the  court  from  over- 
stepping the  line  which  separates  law  from 
fact  Trial  Judges  cannot  legnily  Indicate  tbelr 
opinion,  either  expressly  or  impliedly,  inten- 
tionally or  otherwise,  as  to  tiie  credibility 
of  the  witnesses,  or  as  to  the  truth  of  any 
fact  In  Issue,  or  the  subject  of  the  evidence. 
They  may  declare  the  law  fully  and  freely; 
but  whether  a  certain  contested  fact  has 
been  proved  Is  entirely  for  the  Jury,  which 
Involves  both  the  credibility  of  the  witness 
and  the  existence  of  the  fact,  whether  snid 
fact  depends  upon  direct  and  positive  testi- 
mony, or  upon  inferences  to  be  drawn  from 
other  proved  facts.  In  fine,  the  whole  mat- 
ter of  finding  the  facts  of  the  case  must  be 
left  entirely  to  the  Jury,  without  suggestion 
or  leadings  by  the  court  See  11  Ency. 
Pleading  and  Practice,  pp.  101  and  102. 

The  instruction  under  consideration  Is  con- 
trary to  the  explicit  provisiiou  of  the  statute. 
The  court  cannot  legitimately  go  further  than 
to  Instruct  the  Jury  that,  If  they  believe  from 
the  evidence  that  any  witness  has  willfully 
and  corruptly  sworn  falsely  as  to  any  mate- 
rial fact,  they  may  disregard  the  whole  of 
such  testimony,  or  any  part  of  it  which  Oiej 
deem  false.  Clearness  and  accuracy  In  in- 
structions are  of  prime  importance;  and 
while  the  trial  court  In  all  probability  did 
not  Intend  to  say  to  the  Jury  that  they  were 
bound  to  believe  the  testimony  of  any  wit- 
ness, whether  corroborated  or  not  yet  such 
is  the  plain  interpretation  of  the  instruction, 
or  else  it  is  ambiguous. 

13]  Counsel  for  the  accused  in  their  next 
assignment  complain  of  the  action  of  the 
court  in  glvlug  oi'ol  Instructions  to  the  Jurjr. 
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After  the  case  had  been  submitted  to  the 
Jury,  it  returned  Into  court  for  further  In- 
structions ;  whereupon  the  following  proceed- 
ings were  had,  upon  which  this  assignment 
is  based:  "The  Court:  Mr.  Jurymen,  what 
is  the  trouble?  A  Juror:  Why,  I  want  to 
linow  what  mayhem  is,  or  If  It  could  be  com- 
mitted if  two  parties  were  fighting — ^just 
got  into  a  quarrel — and  If  one  was  to  make 
a  blow  or  destroy  a  member  with  his  fist,  or 
with  any  other  means,  without  Just  taking 
hold  of  it  with  his  mouth  and  destroying 
that  member.  Would  that  be  mayhem?  The 
Court:  Whether  he  could  commit  it  with  a 
blow  or  not?  A  Juror:  No;  If  he  was  to  de- 
stroy this  member  simply  to  come  out  vic- 
torious In  the  fight.  The  Court:  If  he  was 
to  sever  a  member  or  cut  it  off,  it  would  be 
mayhem.  A  Juror:  By  a  blow?  The  Court: 
By  any  method  In  the  world.  A  Juror:  If 
two  men  was  to  meet  and  mutually  agree  to 
have  a  flght — both  parties  mutually  agree — 
and  they  both  stood  on  their  feet  and  struck 
In  a  pugilistic-like  manner,  and  one  would  de- 
stroy a  member  of  the  other,  would  that  be 
mayhem?  The  Court:  If  he  cut  a  member 
off.  It  would  be  mayhem.  A  Juror:  Can  a 
man  commit  an  assault  by  words  or  actions 
without  ever  striking  a  blow,  without  hit- 
ting? The  Court:  He  can't.  He  has  got  to 
commit  some  overt  act.  A  Juror:  He  has  got 
to  actually  hit  first?  The  Court:  No;  he 
don't  have  to  come  In  contact  with  the  body; 
but  be  has  got  to  make  an  effort  to  do  so. 
A  Juror:  If  he  was  to  use  profane  language, 
progressing  towards  the  other  party,  would 
that  be  an  assault — threatening  language? 
The  Court:  If  a  man  advances  on  another 
using  profane  language,  leading  the  other  to 
believe  at  the  time  that  be  is  going  to  as- 
sault him,  be  has  a  right  to  treat  it  as  an 
assault" 

This  colloquy  betweem  the  court  and  the 
Juror  was  transcribed  by  the  stenographer, 
and  is  Incorporated  in  the  record  as  instruc- 
tion No.  12.  We  are  not  able  to  determine 
whether  It  was  given  to  the  Jury  when  they 
retired  from  the  courtroom  or  not;  but,  In 
the  absence  of  showing  to  the  contrary,  the 
presumption  Is  that  it  was. 

Counsel  for  the  accused  contend  that  the 
discourse  between  the  court  and  the  Jury, 
given  at  a  time  and  in  the  manner  it  was, 
was  prejudicial  to  his  rights,  and  apparently 
base  that  contention  on  subdivision  U,  $  U823. 
Comp.  Laws  1909,  which  is  as  follows:  "All 
instructions  given  sbnll  be  in  writing,  unless 
waived  by  both  parties,  and  shall  be  filed 
and  become  a  part  of  the  record  in  the  case." 

This  provision  seems  to  have  been  compiled 
with.  There  is  no  contention  that  any  propo- 
sition of  law  given  to  the  Jury  In  this  con- 
nection was  Incorrect,  and  without  such  Is- 
sue having  been  raised  we  decline  to  discuss 
that  fenture.    Counsel  cite  a  number  of  au- 


thorities on  the  proposition  that  the  Instruc- 
tion should  have  been  written  out  and  given 
to  the  Jury;  but,  as  we  have  said.  In  the 
absence  of  showing  to  the  contrary,  we  pre- 
sume this  was  done.  The  court  has  no  right 
to  give  oral  Instructions  under  our  statute, 
unless  by  consent  of  both  parties;  and  In 
overruling  this  assignment  we  do  not  lay 
down  a  contrary  doctrine,  but  base  our  rul- 
ing solely  upon  the  theory  that  the  Instruc- 
tions were  transcribed  and  filed  as  part  of 
the  record  In  the  manner  required  by  law. 

There  are  other  assignments  brought,  all 
of  which  involve  questions  which  the  deci- 
sions of  this  court  have  heretofore  settled, 
and  on  account  of  the  press  of  business  we 
do  not  feel  that  time  should  be  consumed  In 
discussing  them  again  in  this  opinion. 

Let  the  Judgment  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

FURMAN,  P.  J.,  and  DOYLE,  J.,  concur. 


ATHERTON  v.  WALLING. 
(Supreme  Court  of  Oregon.     Feb.  27,  1912.) 
Afpbai.  and  £<biiob  ({  1170*)— Habmless  Bk- 

BOR. 

The  Supreme  Court,  believing  that  substan- 
tial justice  was  done,  notwithatandinK  any 
possible  errors,  will,  under  Const,  art.  7,  S  ^ 
as  amended  November  8,  1910  (1  L.  O.  L.  p. 
zxiv),  affirm. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1170.*] 

Appeal  from  Circuit  Court,  Multnomah 
County ;    J.  W.   Hamilton,  Judge. 

Action  by  Stella  Atherton  against  G.  E. 
Walling.  Judgment  for  plaintiff.  Defendant 
appeals.     Afiirmed. 

Ralph  R.  Duniway,  for  appellant.  Barge 
E.  Leonard  (Leonard  &  Hitch,  on  the  brief), 

for  resijondent. 

MOORE,  J.  This  is  an  action  to  recover 
mone.v.  The  complaint  stated  In  effect  that 
on  June  4,  1905,  the  defendant  for  value 
execnited  to  plaintiff  his  prumisaor}-  note  for 
$350,  payable  in  a  year,  with  Interest  at 
the  rate  of  7  per  cent,  per  annum;  that 
about  December  20.  liKK),  for  the  purpose 
of  having  the  note  renewed,  plaintiff  deliv- 
ered It  to  defendant,  who  refused  and  still 
declines  to  execute  another  note,  or  to  re- 
turn the  one  so  handed  over  to  bim,  no  jiart 
of  which  has  ever  been  paid.  The  answer 
denied  generally  each  averment  of  the  com- 
plaint. The  cause  was  thereupon  tried,  and 
the  Jury  having  found  for  plaintiff  in  the 
sum  of  $4S."i.30.  ui)on  which  Judgment  was 
rendered,  the  defendant  appeals.  His  coun- 
sel assign  as  alleged  error  the  action  of  the 
court  In  receiving  and  excluding  certain 
testimony  and  evidence,  and  in  permitting 
plaintiff's  counsel,  in  addressing  the  Jtiry.  to 
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indulge  in  Improper  and  prejudicial  arga- 
inent,  to  all  of  whicb  exceptions  were  al- 
lowed. 

Tills  cause  was  tried  after  NoTember  8, 
1910,  when  section  3  of  article  7  of  the  Con- 
stitution was  amended.  1  L.  O.  Ii.  p.  xxIt. 
Attached  to  the  bill  of  exceptions  is  an  ex- 
tended transcript  of  the  stenographer's  notes 
of  the  entire  testimony  given  at  the  trial, 
and  also  the  original  exhibits  offered  in 
evidence.  There  Is  also  set  fortb  in  the 
bill  of  exceptions  a  statement  of  the  lan- 
guage employed  by  plaintiff's  counsel  in  ar- 
guing the  cause  to  the  jury.  The  whole  of 
the  testimony  has  been  carefully  read,  and 
the  exhibits  have  been  attentively  exam- 
ined, from  which  perusal  and  inspection  it 
cannot  be  affirmatively  said  there  was  no 
evidence  to  support  the  verdict.  Wills  v. 
Palmer  Lumber  Co.,  58  Or.  536,  115  Pac.  417. 

We  believe  that  substantial  Justice  has 
been  done,  and,  notwithstanding  any  errors 
that  may  possibly  have  t>een  committed,  the 
Judgment  should  be  aflBrmed;  and  it  is  so 
ordered. 


STATE  V.  PERKINS. 
(Supreme  Court  of  Oregon.    March  5,  1012.) 

INTOXICATINO     LiQUORS     (8    80»)— T.1OCAL    OP- 
TION—CONSTITUTIONAL  Peovisions. 

Const  art.  11,  ji  2,  as  amended  in  1910 
(L.  O.  L.  p.  xxv),  giving  cities  exclusive  con- 
trol of  prohibition  and  the  regulation  of  the 
sale  of  intoxicating  liquors,  is  self-executing 
and  creates  cities  as  the  greater  unit,  with 
their  wards  or  precincts,  if  existing,  the  les- 
ser units,  and  repeals  so  much  of  the  local 
option  law  as  permits  voters  outside  of  a  city 
in  a  county  to  have  a  voice  in  determining 
the  status  of  the  city  as  to  the  sale  of  liquor, 
and  a  city  in  a  county  may  hold  a  local  optioU 
election  under  the  statutory  machinery  on  the 
subject. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  $  37;    Dec.  Dig.  f  30.*] 

Burnett,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Lane  County; 
L.  T.  Harris,  Judge. 

Edwin  G.  Perkins  was  convicted  of  selling 
intoxicating  liquors  without  a  license,  and 
he  appeals.     Reversed  and  remanded. 

Defendant  was  convicted  of  the  crime  of 
selling  Intoxicating  liquors  without  license, 
and,  having  been  sentenced  to  pay  a  fine  of 
$.")0  and  costs,  appeals. 

The  facts  were  stipulated  and  are  substan- 
tially as  follows:  At  the  general  election 
held  in  June,  1908,  the  whole  of  Lane  county 
l>ecame  prohibition  territory,  and  there  has? 
been  no  change  In  its  status  until  the  present 
time.  The  town  of  Springfield  Is  a  municipal 
corporation  with  a  charter  authorizing  it  to 
license  and  regulate  the  sale  of  intoxicating 
liquors.  For  the  purposes  of  general  elec- 
tions it  is  divided  Into  two  precincts,  both 


extending  beyond  the  limits  of  the  munici- 
pality, and  for  the  purposes  of  its  municipal 
election  it  has  only  one  ward  or  precinct 
which  Is  coextensive  with  its  municipal  boun- 
daries. On  October  2,  1911,  a  petition  was 
duly  filed  with  the  county  clerk  of  Lane  coun- 
ty, demanding  an  election  under  the  local 
option  law  for  the  town  of  Springfield,  and 
thereafter  the  county  court  made  an  order 
calling  such  election  to  be  held  on  November 
7,  1911;  that  being  the  date  of  the  regular 
city  election.  The  sheriff  posted  five  notices 
of  such  election  in  the  city,  and  the  recorder 
also  posted  a  like  number.  The  election  re- 
sulted in  a  majority  of  30  votes  against  pro- 
hibition, and  the  county  court  duly  made  an 
order  that  the  sale  of  intoxicating  liquors 
should  be  permitted  in  Springfield.  A  license 
was  issued  to  defendant.  Pursuant  thereto 
he  began  the  business  of  retailing  liquors, 
and  his  arrest  and  conviction  followed. 

E.  E.  Coovert  and  Frank  A.  De  Pue  (Coo- 
vert  &  StapletoD  and  John  A.  Carson,  on  the 
brief),  for  appellant.  Edwin  R.  Bryson,  Dist. 
Atty.,  and  John  M.  Williams,  for  the  State. 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  The  sole  question  here  Is  whether  or 
not  the  town  of  Springfield  had  authority 
to  hold  a  local  option  election  under  section 
2,  art.  11,  of  the  Constitution,  as  amended  In 
1910  (L.  O.  L.  p.  xxv),  commonly  known  as 
the  "Home  Rule"  amendment,  while  coimty 
prohibition  was  in  force  as  a  whole,  where 
the  two  county  election  precincts  in  which 
Springfield  was  situated  included  outside 
territory  and  electors. 

In  State  v.  Schluer,  59  Or.  18,  115  Pac. 
1057,  and  State  v.  Hearn,  115  Pac.  1006.  117 
Pac.  412,  we  discussed  generally  the  effect 
of  the  Home  Rule  amendment  on  the  local 
option  law,  and  it  may  be  taken  as  settled 
that  the  effect  of  such  amendment  was  to 
divorce  all  municipalities  from  the  counties 
of  which  they  form  a  part,  and  to  create  sev- 
arate  entities  or  units  for  the  purpose  of 
putting  into  effect  the  local  option  law.  Be- 
fore the  amendment  the  county  was  the 
largest  unit,  and  the  election  precinct  or  city 
ward  was  the  smallest.  The  whole  of  an  in- 
corporated city  was  also  made  one  of  the 
units  or  subdivisions  within  whicb  a  local 
option  election  could  be  held.  That  portion 
of  section  4920,  I...  O.  L.,  which  de^iguates 
the  various  units  or  subdivisions  in  which 
elections  may  be  held,  reads  as  follows: 
"Such  subdivision  of  a  county,  or  a  precinct 
of  a  county,  may  embrace  In  Its  limits  in- 
corporated towns  and  cities  and  portions 
thereof,  or  may  consist  of  the  whole  or  a 
portion  of  an  Incorporated  city  or  town." 
Other  portions  of  the  same  section  provide 
that  contiguous  precincts  may  consolidate, 
but  that  no  part  of  a  precinct  less  than  the 
whole  shall  be  included  In  any  subdivision. 


*For  other  cases  see  same  topic  and  sectiou  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  &  Rep'r  ladejes 


Digitized  by 


Google 


798 


121  PACrFIC  KEPORTEai 


(Or. 


We  have  then  at  least  four  subdivisions 
within  which  a  vote  might  be  taken :  (1) 
The  whole  county;  (2)  any  precinct  In  the 
county  or  consolidation  of  precincts;  (3)  any 
ward  In  a  city;  and  (4)  the  city  Itself.  That 
it  was  the  intent  of  the  law  to  permit  a 
city  as  a  separate  entity  or  any  ward  in  the 
city  to  act  as  a  separate  entity  or  subdivi- 
sion is  indicated  by  section  4922,  L.  O.  L., 
in  which  occurs  the  following  language:  "If, 
under  the  provisions  of  this  act,  an  election 
shall  he  demaqded  wholly  or  in  part  in  any 
incorporated  city  or  town  or  any  ward  or 
precinct  therein,  to  be  held  at  the  time  of 
the  city  or  town  election  occurring  In  a 
year  in  which  there  is  no  general  election, 
then  the  county  clerk  shall  notify  the  proper 
authority  of .  such  city  or  town  that  such 
election  has  been  demanded  in  order  that 
such  city  or  town  authority  may  cause  the 
official  ballots  to  be  prepared,"  etc. 

These  provisions  of  the  law  were  in  exist- 
ence when  the  Home  Rule  amendment  was 
adopted  and  furnish  ample  machinery  by 
which  any  city  or  town  may  vote  at  Its  regu- 
lar city  election  upon  the  question  of  local 
option.  The  intention  of  the  amendment 
was  to  give  cities  exclusive  control  of  the 
liquor  traffic  and  to  make  cities,  as  to  their 
minor  wards  and  precincts,  the  greater  unit. 
Previously  the  county  had  been  the  greater 
unit.  The  effect  of  the  amendment  was  to 
repeal  so  much  and  no  more  of  the  local  op- 
tion law  as  permitted  voters  outside  the 
municipality  to  have  a  voice  In  determin- 
ing Its  status  as  to  the  sale  of  liquor,  but  to 
reserve  to  the  various  wards  and  precincts 
of  the  city  the  same  rights  tliat  were  previ- 
ously possessed  by  county  precincts.  In  the 
«Ity  of  Springfield  there  was  only  one  mu- 
nicipal ward  or  voting  place  when  this  vote 
was  taken,  though  others  have  been  created 
and  will  be  iu  operation  at  future  elections. 
Counsel  for  the  state  have  suggested  that, 
if  the  city  is  permitted  to  create  the  precincts 
or  wards  In  which  the  local  option  elections 
are  held,  there  Is  danger  that  they  may  do 
80  in  such  a  manner  that  the  residence  dis- 
tricts will  not  have  the  right  to  protect 
themselves  or  perhaps  will  only  create  one 
ward  or  precinct.  But  the  answer  to  this 
Is  that  the  county  authorities  might.  If  they 
saw  fit,  so  gerrymander  the  city  in  laying 
out  precincts  as  to  accomplish  a  like  result. 

In  the  case  at  bar  we  have  an  instance  of 
a  prohibition  county  with  an  auti-prohlbltlon 
town;  but  in  Marlon  county,  for  Instance, 
we  have  an  antl-prohlbltlon  county  with  at 
least  two  municipalities — Woodburn  and 
Stayton — strongly  prohibition.  It  does  not 
seem  to  the  writer  of  this  opinion  that  it 
was  the  Intent  of  the  Home  Rule  amendment 
to  make  its  effect  depend  upon  the  will  of 
the  county  court,  so  that  one  town  may  have 
whisky  forced  upon  It  and  another  prohibi- 


tion, until  the  court  sees  fit  to  arrange  coun- 
ty precincts  so  as  to  include  only  city  terri- 
tory. It  Is  true  that  In  State  v.  Schiuer 
there  is  a  suggestion  of  possible  difficulty 
where  the  election  precincts  lie  partly  with- 
out and  i)artly  within  the  city;  but  the  re- 
mark was  a  mere  suggestion,  not  necessarily 
Involved  In  the  decision  of  the  case,  which 
arose  under  '  conditions  where  no  election 
whatever  had  been  held;  the  council  assum- 
ing to  pass  a  license  by  ordinance  without 
submitting  the  question  of  prohibition  to  a 
vote.  The  difficulty  suggested  In  that  opin- 
ion would  be  one  of  procedure  only,  as  It 
was  probably  anticipated  that  in  precincts  of 
that  character  where  the  vote  was  taken  at  a 
general  election,  and  voters  within  and  with- 
out the  municipality  voted  promiscuously  at 
the  same  polling  place,  u^hig  the  same  bal- 
lot box.  It  would  be  difficult  to  determine 
who  had  voted  or  who  was  entitled  to  vote 
on  the  question  of  prohibition  within  the 
limits  of  the  city.  Here  no  such  difficulty 
arises.  The  election  was  a  city  election  pure- 
Ij'.  The  city  had  Its  own  election  machinery 
and  Its  own  election  precinct,  and  there  was 
no  reason  on  earth  why,  if  It  Is  entitled  to 
control  the  liquor  question  within  its  limits, 
as  the  Constitution  says  it  may  do,  it  should 
require  the  county  court  to  furnish  further 
machinery  to  accomplish  the  same  end. 

The  contention  of  counsel  is  not  so  much 
that  the  constitutional  amendment  requires 
additional  legislation  to  put  it  into  execution, 
as  that  the  county  court  of  Lane  county 
must  give  Its  consent  before  Springfield  can 
take  advantage  of  the  iJermlsslon  given  to 
towns  and  cities  to  regulate  the  license  and 
sale  of  liquors.  To  recapitulate,  we  are  of 
the  opinion  that  the  Home  Rule  amendment 
Is  self-executing;  that  the  municipality  as  a 
whole  stands  as.  the  greater  unit,  and  the 
various  wards  or  precincts,  if  more  than  one 
exists,  are  the  lesser  units,  just  as  the  elec- 
tion precincts  are  the  lesser  units  in  the 
county  at  large;  that  the  procedure  prelim- 
inary to  submitting  the  liquor  question  to  a 
vote  should  be  by  iictltion  to  the  county  court 
and  order  of  that  body,  and  should  follow 
in  general  the  local  option  law;  that  the 
notices  for  the  election  should  be  posted 
by  the  sheriff  and  return  made  as  therein 
provided.  This  will  give  the  effect  to  the 
amendment  which  the  people  contemplated 
when  It  was  adopted,  and  all  these  things 
were  done  in  the  case  at  bar. 

The  Judgment  of  the  circuit  court  will  be 
reversed,  and  the  cause  remanded,  with  di- 
rections to  discharge  the  defendant. 

BURNETT,  J.  For  the  reasons  set  forth 
in  the  concurring  opinion  in  State  v.  Schiuer, 
59  Or.  18,  115  Fac.  1057,  I  dissent  from  the 
conclusion  reached  by  Mr.  Justice  McBBIDB 
in  the  foregoing  opinion. 
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UJADBETTER  r.   PEWTHERER  et  al. 
(Supreme  Court  of  Oregon.     March  6,  1912.) 

1.  Landlobd  and  Tenant  (|  77*)— Assign- 
ment OF  Lease. 

A  chattel  mortgagee  of  a  lessee  of  a  hotel 
took  possession  under  the  mortgage  of  the 
furniture  and  premises  with  knowledge  of  the 
lease  and  paid  rent  to  the  lessor  as  stipulated 
in  the  lease.  There  was  evidence  that  the  les- 
see and  the  mortgagee  had  been  in  partner- 
ship in  the  furniture  and  occupation  of  the 
premises  beginning  shortly  after  the  date  of 
the  lease,  and  that  the  lessee  turned  over  to 
the  mortgagee  bis  half  of  the  furniture  and 
premises.  Held,  that  the  mortgagee  was  an 
assignee  of  the  lease  under  a  parol  assignment 
and  boond  by  its  terms. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Dec.  Dig.  {  77.*] 

2.  Landlord  and  Tenant  ({  80%*)— Lease 

— Assignment. 

Where  a  person  other  than  the  lessee  is 
in  possession  of  premises  paying  rent,  the  law 
presumes  that  the  lease  has  been  assigned  to 
him;  but  the  presumption  may  be  overthrown 
by  proof  that  a  different  relation  exists  be- 
tween himself  and  the  lessee. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  §  231;  Dec.  Dig.  { 
80^4.*] 

3.  Landlobd    and    Tenant    (|   231*)— Pay- 
ment OF  Rent— Presumptions. 

The  disputable  presumption  created  by  L. 
O.  L.  g  799,  subd.  10,  that  former  rent  has 
been  paid  when  a  receipt  for  later  is  produc- 
ed, is  overcome  by  proof  that  the  former  in- 
stallments of  rent  were  not  fully  paid. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  §§  92&-984;  Dec.  Dig. 
i  231.*] 

Appeal  from  Clrcnlt  Court,  Multnomah 
County;    Robert  G.  Morrow,  Judge. 

Action  by  F.  W.  Leadbetter  against  L. 
Pewtherer  and  W.  W.  Raymond.  From  a 
Judgment  for  plaintiff,  defendant  Raymond 
appeals.    Affirmed. 

This  iB  an  action  to  recover  $1,700  alleged 
to  be  due  as  rent  under  a  lease.  On  Decem- 
ber 3,  1906,  plaintiff  leased  to  defendant 
Pewtherer  for  a  period  of  three  years,  from 
January  1,  1907,  certain  premises  in  Port- 
land, known  as  the  "Ohio  Hotel."  at  the 
rental  of  $150  per  month  for  the  first  six 
months;  $250  per  mouth  for  the  second  six 
months;  $350  per  month  for  the  second 
year;  and  $400  per  mouth  for  the  third 
year.  Pewtherer  occupied  thereunder  until 
January  12,  1908.  At  that  time  the  defend- 
ant Raymond,  who  had  as  surety  for  Pew- 
therer paid  a  large  sum  of  money  for  biui 
for  which  the  creditor  held  a  chattel  mort- 
gage on  the  furniture  in  the  hotel,  took  pos- 
session of  the  furniture  and  premises,  and 
Pewtherer  surrendered  to  him.  Thereafter 
Raymond  occupied  the  premises  until  Octo- 
ber, 1909,  and  paid  the  rent  according  to  the 
terms  of  the  lease  until  March  1,  1909,  at 
wblch  time  be  complained  to  Helgestad,  a 
clerk  for  plaintiff  who  collected  the  rent, 
that  the  rent  was  too  high  and  demanded 
that  It  be  reduced  to  ?200  per  month.     No 


agreement  with  plaintiff  to  that  effect  was 
reached.  Each  month  after  March,  1909,  un- 
til July,  he  paid  $200  and  directed  that  it  be 
applied  upon  the  current  month.  Plaintiff 
refused  to  so  apply  it  and  credited  It  on  the 
back  rent.  In  July,  1909,  defendant  paid 
$200  and  demanded  that  it  be  applied  on  that 
month's  rent,  and  the  clerk  gave  him  a  re- 
ceipt in  the  following  words:  '"Portland, 
Oregon,  7/17/'09.  Received  from  W.  W. 
Raymond  two  hundred  and  no  one-hmi- 
dredths  dollars  for  rent  on  account  of  Hotel 
Ohio  for  the  month  of  July,  1909.  O.  L. 
Price,  per  M.  H."  On  that  date  Price,  plaln- 
tlfTs  agent,  by  letter  duly  mailed,  notified 
Raymond  that  he  would  not  permit  the  same 
to  be  applied  that  way  and  that  he  would 
hold  the  $200  subject  to  Raymond's  disposal. 
Raymond  denies  having  received  that  letter. 
On  the  trial  Pewtherer  made  default,  and 
Judgment  was  rendered  against  him.  Find- 
ings were  made  and  decree  rendered  in  favor 
of  plaintiff  for  the  amount  sued  for.  De- 
fendant appeals. 

W.  S.  Hufford,  for  appellant  D.  P.  Price 
(O.  L.  Price,  on  the  brief),  for  resijondeut. 

EAKIN,  C.  J.  (after  stating  the  facts  as 
above).  There  are  but  two  assignments  of 
error:  (1)  That  the  court  erred  in  denying 
defendants'  motion  for  nonsuit  based  upon 
the  insufficiency  of  evidence  to  support  a 
Judgment ;  (2)  that  the  court  erred  in  ren- 
dering judgment  against  defendants  for  more 
than  $5(X)  admitted  to  be  due.  Both  of  these 
assignments  depend  upon  whether  the  evi- 
dence was  sufficient  to  be  submitted  to  the 
Jury.  The  defect  in  the  evidence  urged  Is 
tbat  it  failed  to  show  that  defendant  was  li- 
able for  the  rent  at  the  rate  specified  in  the 
lease  for  the  reason  that  there  was  no  writ- 
ten assignment  of  It  and  that  there  was  an 
agreement  between  plaintiff  and  defendant, 
reducing  the  rent  to  $200  per  month. 

[1]  First,  we  must  determine  what  rela- 
tion Raymond  bore  to  the  lease  or  the  les- 
sor. Defendant  contends  that  as  the  lease 
was  not  assigned  to  him  he  had  no  contrac- 
tual relation  with  plaintiff,  and  therefore 
was  entitled  to  a  Judgment  of  nonsuit;  plain- 
tiff's remedy  being  only  for  a  reasonable  rent- 
al. On  January  12, 1908,  according  to  his  own 
testimony,  defendant  Raymond,  under  his 
chattel  mortgage,  took  possession  of  the  fur- 
niture and  premises  with  knowledge  of  the 
lease  and  its  terms.  By  Pewtherer's  testi- 
mony Raymond  had  been  In  partnership 
with  him  in  the  furniture  and  occupation  of 
the  premises,  beginning  two  or  three  months 
after  the  date  of  the  lease,  and  on  January 
12,  1900,  Pewtherer  sold  and  turned  over  to 
defendant  Raymond  the  other  half  of  the 
furniture  and  the  premises,  and  for  15 
months  thereafter  he  continued  to  occupy  the 
preuili-es  and  paid  the  rent  to  plaintiff,  as 
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stipulated  In  the  lease.  The  result  of  tbls 
state  of  facts  was  that  defendant  Raymond 
was  the  occupant  of  the  premises  as  the  as- 
signee of  the  lease  under  a  parol  assign- 
ment. 

[2]  "Where  a  person,  other  than  the  lessee, 
Is  shown  to  be  In  possession  of  leased  prem- 
ises, paying  rent  therefor,  the  law  will  pre- 
sume that  the  lease  has  been  assigned  to 
him.  *  •  •  This  presumption  may  be 
overthrown  by  showing  that  a  different  re- 
lation exists  between  himself  and  the  lessee, 
such  as  subtenant,  agent,  or  occupant  of  a 
part  of  the  premises  under  a  license  from  the 
lessee  who  retains  the  i>ossesKion  originally 
given  him  by  his  lessor."  Dey  v.  Green- 
baum,  82  Hun,  53.3,  5;{5,  31  X.  Y.  Supp.  610, 
affirmed  In  152  N.  Y.  641,  46  N.  B.  1146. 
See,  also,  McAdani  on  U  &  T.  p.  554.  and 
cases  there  cited ;  24  Cyc.  1016,  1181 ;  1  Tif- 
fany on  Ia  &  T.  p.  950. 

The  effect  of  the  deniings  between  Ray- 
mond and  I'ewtherer  is  that  the  former  tool; 
])ossession  of  the  proi)erty  under  the  lease 
by  authority  of  the  lessee  and  the  consent 
of  the  le-^sor  and  paid  the  stipulated  rent  for 
a  portion  of  the  time  he  occupied.  This  can- 
not amount  to  or  be  shown  to  establish  a 
formal  lussignment.  for  the  purpose  of  bind- 
ing defendant  by  the  covenants  of  the  lease ; 
but  it  is  an  oral  assignment,  and  when  he 
enters  and  is  recognized  thereunder  by  the 
lessor  he  becomes  liable  for  the  rental  speci- 
fied therein. 

In  Webster  v.  Nichols,  104  111.  160,  where 
ground  was  leased  for  a  term  of  seven  years 
upon  which  to  erect  dwellings,  the  lessee 
erected  the  dwellings,  sold  them,  and  gave 
iwssession  under  the  lease.  The  assignment 
of  the  lease  was  by  parol  If,  in  fact,  any- 
thing was  said  about  it;  but  the  assignee 
entered  and  iMiid  the  rent  for  some  time 
under  the  lease,  and  it  was  held  that  he  was 
an  assignee  of  the  lease  and  bound  for  the 
stipulated  rent  for  the  time  he  occupied. 
This  decision  is  cited  with  approval  In  Chi- 
cago Attachment  Co.  v.  Davis  Sewing  Ma- 
chine Co.,  142  111.  171,  31  N.  E.  4.38,  15  L. 
K.  A.  754 ;  the  court  saying  that  the  as- 
signee had  enjoyed  the  entire  term,  and  the 
suit  was  not  to  i-ecover  rent  for  a  term  dur- 
ing which  the  premises  were  not  occupied 
by  the  assignee.  The  former  case  was  in 
equity,  but  it  is  stated  In  the  opinion  that, 
if  the  object  had  been  to  collect  only  the 
rent,  e<iuity  would  have  had  no  Jurisdiction ; 
the  remedy  would  have  been  complete  at  law, 
but  foreclosure  of  a  Hen  had  been  aslted  for. 
The  latter  case  is  distiugulshod  because  it 
was  to  recover  for  rent  accruing  after  the 
assignee  had  abandoned  the  premises. 

In  Marr  v.  Ray,  151  111.  340,  37  N.  E.  1029, 
26  Ll  R.  a.  700,  It  is  held  that  if  there  has 
lieen  an  entry  and  occupation  under  an 
agreement,  which  is  invalid  under  the  stat- 
ute of  frauds,  the  agreement  regulates  the 
terms  of  the  rent  during  the  time  occupied. 
See,  also,  to  the  same  effect  Reeder  v.  Sayre, 


70  N.  X.  180,  26  Am.  Rep.  567;  Union  Bkg. 
Co.  T.  Glttlngs,  45  Md.  181;  Evans  v.  Wi- 
nona Lbr.  Co.,  30  Minn.  515, 16  N.  W.  404. 

In  the  case  of  Rothschild  v.  Hudson,  8 
Ohio  Dec.  259  (reprint)  the  lessee  assigned 
to  Warner.  Rothschild  was  sued  for  the 
rent  for  the  time  he  occupied.  The  Jury 
was  Instructed  that  If  they  found  that  Roths- 
child was  the  beneflcial  party  to  whom  the 
lease  was  assigned,  instead  of  the  party 
named  in  the  assignment,  they  might  find 
against  him.  If  they  found  he  was  in  posses- 
sion during  the  time  the  rent  accrued.  It 
was  held  that  the  Instruction  was  proper  for 
the  reason  that  he  was  the  equitable  owner 
and  actually  occupied. 

There  are  many  cases  holding  that,  where 
a  lease  or  Its  assignment  Is  void  under  the 
statute  of  frauds,  yet  the  lessee  or  a.sslgnee 
is  liable  for  the  rent  stipulated  In  the  lease 
for  the  time  that  he  occupied.  In  Edwards 
&  McKlbben  v.  demons  &  Crozler,  24  Wend. 
480,  4&3,  It  is  said:  "The  lease  was  In  it- 
self void,  as  being  a  parol  one  for  four 
years.  But  the  plaintiffs  actually  entered 
and  enjoyed  for  one  year.  The  eatry  and 
enjoyment  would  alone  have  made  them  li- 
able for  use  and  occui)atlon,  and  the  parol 
agreement  would  have  shown  the  amount  to 
be  recovered.  *  •  •  It  follows  that  the 
parol  agreement,  though  void  as  a  lease,  may 
yet  be  resorted  to  as  evidence  to  make  the 
rent  for  the  year  certain,  and  thus  confer  a 
right  of  distress  on  the  landlord."  To  the 
same  effect  are  2  Taylor  on  U  &  T.  Si  427. 
428;  Roberts  v.  Tennell,  19  Ky.  247;  Craw- 
ford V.  Jones,  54  Ala.  450;  Smith  v.  Pritch- 
ett,  98  Ala.  649,  13  South.  569:  Nash  ▼. 
Berkmeir,  &3  Ind.  537;  Inhabitants  of  Ka.st- 
ham  V.  Anderson,  119  Mass.  526;  Toan  v. 
Pline.  60  Mich.  3S5.  27  X.  W.  557;  Arbena 
V.  Exley,  Watkins  &  Co.,  52  W.  Va.  476,  44 
S.  E.  149,  61  L.  R.  A.  937;  Astor  v.  Lent, 
6  Bosw.  (N.  y.)  612. 

It  is  stated  in  Tiffany  on  Landlord  &  Ten- 
ant, p.  254.  that:  "If  the  lo.><see  enters  under 
a  lease  within  the  statute,  he  becomes  liable 
for  the  value  of  his  use  and  occupation. 
*  •  •  and  the  recovery  in  such  action 
will.  It  Is  said,  be  measured  by  the  auiouut 
of  rent  agreed  on,  if  there  was  any  agree- 
ment In  this  regard.  •  •  •  It  seems  that 
the  fact  that  the  lessee,  after  entering,  iiays 
the  rent  at  the  rate  named,  and  that  such 
payment  is  accepted,  is  evidence  of  an  ac- 
tual demise  ut  such  rent,  and  that  the  rent 
may  be  recovered  in  an  action  of  debt  or 
special  assumpsit  as  well  as  in  an  action  for 
use  and  occupation." 

In  McAdam  on  L.  &  T.  4.13,  It  Is  said  "that 
one  who  enters  upon  the  use  of  another's 
property,  with  full  knowledge  of  the  rent 
demanded  therefor.  Is  under  contract  obliga- 
tlou  to  pay  such  rent."  See,  also,  iwge  S.">2; 
Dey  v.  Greenbaum,  82  llun,  533,  31  N.  Y. 
Su|ip.  010,  alHrmed  lu  152  N.  Y.  641,  46  X. 
B.  1140. 
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[S]  As  to  whether  there  was  an  agreement 
between  plaintiff  and  defendant,  reducing  the 
rent.  It  may  be  said  that  the  clerk  who  col- 
lected the  rent  denies  that  he  promised  any 
reduction  of  rent:  but  he  had  no  authority 
to  make  any  such  agreement  for  plaintiff, 
and  Price,  the  agent  of  plaintiff,  refused  to 
make  any  such  reduction.  Giving  the  de- 
fendant the  benefit  of  the  disputable  pre- 
Humption  "that  former  rent  or  Installments 
of  a  debt  have  l)eeu  paid  when  a  receipt  for 
later  is  produced"  (L.  O.  L.  5  790,  subd.  10), 
still  it  is  unquestioned  that  the  former  in- 
stallments stipulated  in  the  lease  were  not 
fully  paid,  and  therefore  the  presumption  is 
overcome. 

Judgment  is  affirmed. 


KOVACHOFF  v.  ST.  JOHNS  LUMBER  CO. 
(Supreme  Court  of  Oregon.    March  5,  1912.) 

1.  Master  and  Servant   (8  217*)— AsstfMP- 
TioN  OP  Risk. 

An  employ^  assumes  the  ordinary  dangers 
of  the  employment  which  he  knew  and  appre- 
hended or  could  have  known  by  rcasonuble 
diligenre. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §{  574-(500;  Dec.  Dig.  § 
217.*] 

2.  Master  and  Servant  (8  219*)— Assump- 
tion OF  Risk— Hidden  Dangers. 

An  employ^  does  not  assume  hidden  dan- 
gers which  he  could  not  have  ascertained  by 
exercising  ordinary  care,  so  that,  where  nn 
employs  could  not  have  known  by  reasonable 
diligence  that  a  covering  had  been  removed 
from  gearing  which  had  theretofore  been  pro- 
tected, he  only  assumed  the  risk  incident  to 
the  gearing  when  so  protected. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  610-024;    Dec.  Dig.  S 
219.*] 
8.  Appeal  and  Krror  (|  1002*)— Findings — 

Conclusiveness  —  Conflicting   Evidence. 
A  jury  finding  on  conflicting  evidence  can- 
not be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3935-3937;  Dec.  Dig.  { 
1002.*] 

4.  MASTF.R  and  Servant  (K  101,  102*)— Du- 
ties—Safe  Place  of  Work. 

Irrespective   of    statute,    a    master    must 

furnish   employes  a  reasonably  safe   place   of 

work. 
[Ed.  Note. — For  other  cases,  see  Master  and 

Servant.  Cent.  Dig.  i§  180-184;    Dec.  Dig.  §§ 

101.  102.*] 

6.  Master    and    Servant    (|S    101,    102*)— 
Master'.s  DrTY— Safe  Appliances. 

Irrespective  of  statute,  an  employer  mnst 

fnmish  safe  tools  and  appliances. 
(Ed.  Note. — For  other  cases,  see  Master  and 

Servant.  Cent.  Dig.  SS  180-184;    Dec.  Dig.  §§ 

101.  102.*] 

6.  Master  and  Servant  (§  185*)— Master's 

DuTT — Delegation. 

An  employer's  duty  to  furnish  a  reason- 
ably safe  place  of  work  and  reasonably  safe 
appliances  cannot  he  delegated  so  as  to  re- 
lieve him  of  responsibility. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  3sr)-421;  Dec.  Dig.  i 
185.*] 


7.  Master    and    Servant    ({{    101,    102*)— 
Master's  Duty— Continuing  Duty. 

An  employer's  duty  to  furnish  a  reason- 
ably safe  place  of  work  and  reasonably  safe 
tools  is  continuing. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  S§  180-184;  Dec.  Dig.  §§ 
101,  102.*] 

8.  Words  and  Piira.ses— "Maintain." 

"Maintain"  is  defined  to  mean  to  hold  or 
keep  in  a  particular  state  or  condition,  espe- 
cially in  a  state  of  efficiency;  to  support,  sus- 
tain, not  to  suffer  to  decline. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  pp.  4277-4281;  vol.  8,  p. 
7712.] 

9.  Master  and  Servant  (|  185*)— Master's 
Duty- Delegation. 

In  removing  the  covering  from  live  rollers 
forming  a  part  of  a  lumber  conveyor  for  the 
purpose  of  oiling  the  machinery,  the  oiler 
acted  for  bis  employer,  so  as  to  make  the  lalS 
ter  liable  for  injuries  sustained  by  another 
employ^  from  the  removal  of  the  covering  un- 
der the  factory  act  (L.  O.  L.  §  5040),  requir- 
ing any  corporation  operatihg  a  mill,  etc., 
where  machinery  is  used  to  provide  and  main- 
tain reasonable  safeguards  for  all  live  rollers 
and  machinery  which  it  is  practicable  to 
guard,  with  which  the  employes  are  liable  to 
come  in  contact,  and  requiring  the  employer 
to  put  a  notice  upon  any  unguarded  machine 
until  it  is  guarded. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {§  385-421;  Dec.  Dig.  { 
185.*] 

10.  Master  and  Servant  (|  286*)— Injurusb 
-Ji'RY  Question. 

Whether  the  temporary  stoppage  of  con- 
veyor machinery  while  the  covering  was  taken 
from  live  rollers  for  the  purpose  of  oiling 
them  was  inconsistent  with  the  ordinary  use 
of  the  machinery,  so  as  to  require  the  ma- 
chinery to  be  stopped  until  the  covering  was 
replaced,  held  a  ]ury  question  in  a  mill  em- 
ploye's action  for  personal   injuries. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  g$  1010-1050;  Dec  Dig. 
§  280.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;   W.  N.  Gatens,  Judge. 

Action  by  Nick  Kovachoff  against  the  St. 
Johns  I^umber  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

The  substance  of  the  complaint  is  that  on 
.Tamiary  18.  1010,  the  ]>lalntiff  was  an  em- 
ploy^ of  the  defendant  in  its  sawmill  work- 
ing upon  a  conveyor  of  lumber  which  consists 
of  live  rollers  operated  by  beveled  gears, 
which  in  turn  were  acted  upon  by  the  mo- 
tive ivower  of  the  mill;  that  these  gears  were 
.so  situated  as  to  be  dangerous  to  life  and 
limb  of  employes  working  near  or  about  the 
same  unless  they  were  safeguarded  at  all 
times  by  reasonable  and  proi)er  covering; 
that  at  the  time  and  place  mentioned  the 
defendant  carelessly  and  negligently  failed 
to  maintain  any  safeguards  or  coverings  over 
the  part  of  said  gears  running  the  live  rol- 
lers, but  permitted  the  same  to  remain  un- 
covered, although  it  was  practicable  to  guard 
and  cover  them;  and  that  the  plaintiff,  while 
so  in  the  employ  of  the  defendant  in  the  dis- 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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charge  of  his  duties  as  such  employe  and 
without  knowledge  on  his  part  that  the  gears 
were  uncovered,  caught  his  right  hand  In 
tbem  80  that  It  was  mangled  and  lacerated, 
all  to  his  damage  In  the  sum  of  $7,500.  The 
answer  admits  that  the  plaintiff  was  in  the 
employ  of  the  defendant,  but  denies  all  the 
allegations  imputing  negligence  to  the  de- 
fendant, and  denies  also  that  the  live  rollers 
were  left  uncovered  or  unguarded.  The  de- 
fendant interposed  four  affirmative  defenses, 
viz.,  assumption  of  risk,  that  the  injury  was 
caused  by  the  negligence  of  a  fellow  servant, 
that  the  plaintiff  was  guilty  of  contributory 
negligence,  and,  lastly,  that  the  defendant 
bad  complied  with  the  provisions  of  the  fac- 
tory act  under  which  this  proceeding  was  in- 
stituted. The  reply  traverses  the  affirmative 
defenses.  There  was  a  jury  trial  resulting 
in  a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  $3,000,  and  the  defendant  ap- 
peals. 

F.  S.  Senn  (Ranch  &  Senn,  on  the  brief), 
for  appellant.  J.  H.  Page  and  E.  E.  Coovert 
(Coovert  &  Stapleton,  on  the  brief),  for  re- 
spondent. 

BURNETT,  3.  (after  stating  the  facts  as 
above).  The  facts,  as  developed  by  the  rec- 
ord in  this  case,  are  substantially  these:  In 
the  defendant's  sawmill  the  lumber,  as  It 
comes  from  the  main  saw  where  It  is  first 
manufactured  from  the  log,  is  deposited  on 
what  is  called  a  sorting  table  about  300  feet 
long  by  30  feet  wide  and  about  2  feet  high. 
On  this  sorting  table  are  chains  running 
parallel  with  the  longest  dimension,  which 
carry  the  lumber  to  employes  stationed 
alongside  whose  duties  are  to  sort  the  lumber 
for  delivery  to  various  other  parts  of  the 
Milll.  At  different  points  along  the  greater 
dimension  and  extended  at  right  angles 
thereto  are  several  systems  of  live  rollers  by 
which  the  lumber  is  thus  distributed.  The 
plaintiff  worked  near  one  of  these  systems 
of  live  rollers  sorting  the  lumber.  These 
live  rollers  are  operated  by  a  system  of  bev- 
eled gears  set  In  motion  like  other  machin- 
ery of  the  mill.  Ordinarily  they  were  kept 
protected  by  boards  two  inches  thick  fasten- 
ed in  place  in  front  of  the  gearing  on  top  of 
which  was  another  two-inch  board  which  af- 
forded ample  protection  when  it  was  in  place. 
The  plaintiff  worked  on  the  night  shift  of 
the  mill  force,  and  during  the  night  the  oiler, 
whose  duty  it  was  to  lubricate  the  machinery 
of  the  mill,  came  there  and  took  off  the 
covering  for  two  sections  of  about  ten  feet 
each  and  laid  it  upon  the  floor.  All  this  time 
the  mill  was  running,  and  the  plaintiff  In  the 
course  of  his  duties  turned  in  the  direction 
of  the  live  rollers,  when  his  hand  was  caught 
and  crushed  by  the  gearing  while  the  cover 
was  thus  removed.  What  is  known  as  the 
factory  act  in  this  state  is  contained  in  chap- 
ter 4  of  title  37,  L.  O.  L.  Section  5040  pro- 
vides that:    "Any  person,  firm  or  corpora- 


tion or  association  operating  a  factory,  mill 
or  workshop  where  machinery  is  used,  shall 
provide  and  maintain  in  use  •  *  •  rea- 
sonable safeguards  for  all  *  •  •  live  rol- 
lers •  *  •  and  machinery  of  other  or 
similar  descriptions  which  it  Is  practicable 
to  guard  and  which  can  be  effectively  guard- 
ed with  due  regard  to  the  ordinary  use  of 
such  machinery  and  appliances,  aud  the  dan- 
gers to  employes  therefrom,  and  with  which 
the  employes  of  any  such  factory,  mill  or 
workshop,  are  liable  to  come  in  contact  while 
in  the  performance  of  their  duties.  •  *  • 
If  any  machine  is  not  safeguarded  as  pro- 
vided in  this  act,  the  use  thereof  is  prohibit- 
ed, and  a  notice  to  that  effect  shall  be  at- 
tached thereto  by  the  employer  immediately 
on  receiving  notice  of  such  defect  or  lack 
of  safeguard,  aud  such  notice  shall  not  be 
removed  imtil  said  defect  has  been  remedied 
or  the  machine  safeguarded  as  herein  pro- 
vided." 

[1-3]  The  contention  of  the  defendant  on 
the  appeal  is  based  upon  the  two  defenses  of 
assumption  of  risk  by  the  plaintiff  and  that 
the  injury  was  caused  by  the  negligence  of 
the  plaintiff's  fellow  servant.  As  we  under- 
stand the  law,  an  employ^  assumes  the  ordi- 
nary risks  and  dangers  of  the  employment  in 
which  he  is  engaged,  which  he  knew  or  ap- 
prehended, or  by  the  exercise  of  reasonable 
diligence  and  observation  might  have  known. 
The  assumption  does  not  extend  to  hidden 
dangers  of  which  the  plaintiff  knew  nothing 
and  which  he  could  not  ascertain  by  the  ex- 
ercise of  reasonable  diligence  on  his  part. 
There  Is  a  dispute  in  the  testimony,  however, 
about  whether  the  plaintiff  knew  that  the 
covering  had  been  removed  from  the  gearing, 
or  whether  he  might  have  known  it  by  the 
exercise  of  reasonable  diligence.  The  tes- 
timony on  behalf  of  the  plaintiff  tends  to 
show  that  be  was  so  busily  engaged  in  bis 
employment  of  removing  the  lumber  from 
the  sorting  table  that  he  did  not  observe  that 
the  oiler  bad  removed  the  covering  from  the 
gears,  and,  under  the  circumstances,  could 
not  have  known  of  its  removal  in  time  to 
avoid  his  Injury.  On  the  other  hand,  the  tes- 
timony for  the  defendant  is  that  the  plain- 
tiff assisted  the  oiler  in  removing  the  cover- 
ing from  the  gearing  and  knew  that  it  was 
unguarded  at  the  moment  when  his  band 
was  caught  in  the  machinery.  So  it  is  that, 
as  far  as  the  knowledge  of  the  plaintiff  or 
his  diligence  is  concerned,  the  question  was 
for  the  jury,  under  the  authority  of  Palmer  v. 
Portland  Railway  Light  &  Power  Company, 
56  Or.  262,  108  Pac.  211.  The  Jury  having 
decided  this  question  against  the  defendant, 
we  cannot  disturb  the  verdict.  As  attested 
by  the  verdict,  the  plaintiff  did  not  have  any 
knowledge  of  the  unguarded  condition  of  the 
machinery.  Under  such  circumstances,  be 
only  assumed  the  risk  Incident  to  the  use  of 
the  machinery  when  protected  by  the  safe- 
guard in  place.    But  no  such  situation  con- 
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fronts  us.  here  because  It  Is  admitted  that 
the  safeguard  was  at  Ifeast  temporarily  re- 
moved and  that  the  lnj<iry  occurred  while  It 
was  not  in  place. 

It  remains  to  consider  the  defense  that 
the  Injurj-  was  caused-  by  the  negligent  act 
of  a  fellow  servant  of  the  plaintiff.  In  Mast 
r.  Kern.  34  Or.  247,  M  Pac.  950,  75  Am.  St. 
Rep.  580,  It  is  said  that:  "If  the  act  is  one 
])ertalnlnK  to  the  duty  the  master  owes  to 
his  servant,  he  is  responsible  for  the  manner 
of  its  performante,  without  regard  to  the 
rank  of  the  servant  or  employ^  to  whom  it  is 
intrusted;  but,  if  it  is  one  pertaining  only 
to  the  duty  of  an  operative,  the  employe  per- 
forming it  Is  a  fellow  servant  with  bis  oo- 
laborers,  whatever  his  rank,  for  whose  negli- 
gence the  master  is  not  liable." 

[4-t1  Independent  of  any  statute,  the  mas- 
ter is  bound  to  furnish  for  his  eniployte  a 
reasonably  safe  place  in  which  to  work,  and 
reasonably  safe  tools  and  appliances  with 
which  to  operate,  and  this  duty  is  one  which 
he  cannot  delegate  to  another  so  as  to  es- 
cape liability  for  resulting  injury,  no  mat- 
ter whether  it  be  a  servant  or  a  stranger,  or 
what  be  the  grade  or  authority  of  the  em- 
ploye to  whom  the  performance  of  the  duty 
is  committed. 

[71  Whether  delegated  or  not,  this  duty 
is  a  continnlng  one  on  the  part  of  the  mas- 
ter, and  he  Is  responsible  not  only  for  his 
own  acts  In  that  behalf,  but  also  for  the 
acts  of  thef  one  to  whom  his  duty  has  been 
intrusted.  In  addition  to  the  common-law 
duty,  the  factory  act,  to  which  reference  has 
been  made.  Imposes  a  statutory  duty  upon 
the  master  not  only  to  provide,  bnt  also  to 
maintain  in  use,  proper  safeguards  on  such 
a  machine  as  the  one  now  In  question.  Not 
only  so,  but  the  statute  has  gone  farther 
and  In  express  terms  has  said  that,  if  {he 
machine  is  not  safeguarded  as  provided  in 
the  act,  the  use  thereof  is  prohibited,  and 
that  immediately  upon  receiving  notice  of 
the  defect  or  lack  of  safeguards  a  notice 
shall  be  attached  to  the  machine  by  the  em- 
ployer, and  it  shall  not  be  removed  until  the 
machine  has  been  safeguarded  as  provided 
by  the  act 

I«]  According  to  Webster,  "maintain" 
means  "to  hold  or  keep  in  any  iwrtlcular 


state  or  -condition,  espedally  in  a  state  of 
efficiency  or  validity;  to  support,  sustain,  to' 
keep  up,  not  to  suffer  'to  fall  or  decline." 

fS]  It  appears  from  the  testimony  that  in 
the  performance  of  his  service,  as  required' 
by  the  defendant,  the  oiler  was  compelled 
to  remove  the  covering  board  in  order  to  oil 
the  live  rollers.  The  master,  however,  can- 
not thus  endow  the  oiler  with  the  power  to 
suspend  the  use  or  maintenance  of  the  safe- 
guard and  say  in  th»  same  breath  that  the' 
oiler  In  so  doing  was  the  fellow  servant  of 
the  plaintiff.  The  statute  presents  to  the 
•master  the  alternative  of  keeping  the  safe- 
guard in  place  or  of  stopping  the  machine, 
foe  the  law  says  that  when  the  machine  Is. 
not  thus  safeguarded  its  use  is  forbidden. 
If  he  ignores  the  command  of  the  law,  he 
must  take  the  consequences  visited  by  the 
statute  upon  his  disobedience.  If  he  choos- 
es to  balance  the  safety  of  his  servant, 
against  the  efficiency  of  his  plant  as  a  profit 
maker,  he  cannot  complain  if  the  balance  U 
against  him  in  the  general  result.  The  oil- 
er, in  removing  the  safeguard  aa  the  nature 
of  .his  employment  required  him  to  do,  in 
order  to  oil  the  machinery,  stands  In  the 
place  of  the  master  in  the  statutory  obliga- 
tion to  safeguard  the  rollers,  and  it  was  his 
duty  either  to  keep  the  safeguard  in  place 
or  to  suspend  the  use  of  the  machinery. 

[10]  Even  If  the  use  of  an  unguarded  ma- 
chine of  this  kind  was  not  expressly  prohib- 
ited by  statute,  we  could  not  say  as  a  mat- 
ter of  law  that  the  temporary  stoppage  of 
the  machinery  was  not  consistent  with  the 
ordinary  use  of  the  same.  Such  a  question 
is  one  for  the  Jury.  We  hold,  therefore,  that 
the  oiler  in  removing  the  safeguard,  even 
temporarily,  whereby  the  machinery  was  ex- 
posed and  caused  the  Injury  to  the  plain- 
tiff, was  acting  in  the  place  and  stead  of 
the  master,  and  was  not  a  fellow  servant, 
and  that  his  negligence,  if  any,  is  imputed 
to  his  superior,  the  master,  the  latter  of 
whom,  under  the  factory  act,  is  responsible 
to  the  plaintiff  for  the  resulting  injury. 

The  precedents  cited  by  the  defendant  are 
either  common-law  actions  or  rest  upon  a 
statute  entirely  different  from  our  own. 

It  follows  that  the  Judgment  of  the  court 
below  must  be  affirmed. 
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(«1  Or.  m) 

ciiOTES  et  tL  T.  ECEEBN. 
(Saprcme  Court  of  Oregon.    March  6,  1912.) 

Appeai,   and   Ebbob    (I    1028*)  —  Habicless 
Ebrob. 

In  Tiew  of  Const  art.  7,  |  3,  a  jadgment 
which  is  SDch  as  should  have  been  rendered 
will  be  affirmed  on  appeal,  notwithstanding  er- 
rors at  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4034;   Dec.  Dig.  {  1028.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;    0.  V.  Gantenbein,  Judge. 

Action  by  Harry  H.  Cloyes  and  others 
against  Anthon  Eckem.  From  a  judgment 
for  defendant,  plaintiffs  appeal.    AflSrmed. 

The  plaintiffs  seek  to  recover  $20,000  as 
commission  said  to  be  due  them  on  an  al- 
leged contract  with  the  defendant,  which 
they  say  they  performed,  to  find  for  him  a 
purchaser,  ready,  able,  and  willing  to  buy 
2,000  shares  In  a  lumbering  corporation  at 
the  price  of  |200,000.  The  complaint  Is 
traversed  In  every  material  particular.  A 
Jury  trial  in  the  circuit  court  resulted  In  a 
verdict  and  Judgment  for  the  defendant,  and 
the  plaintiffs  appeal. 

Thomas  O'Day  (O'Day  ft  Haddock,  on  the 
brief)>  'or  appellants.  A.  E.  Clark  and  Wln- 
fleld  R.  Smith  (A.  E.  Clark  and  Shank  & 
Smith,  on  the  brief),  for  respondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  The  record  In  this  case  comes  to  us 
containing  a  bill  of  exceptions  formulated 
since  section  3,  art  7,  of  the  state  Constitu- 
tion, was  promulgated  In  its  amended  form. 
Under  the  sanction  of  the  rule  there  estab- 
lished, the  bill  has  attached  to  It  the  whole 
testimony,  the  instructions  of  the  court  to 
the  jury,  and  other  matters  deemed  material 
to  the  decision  of  the  appeal. 

After  careful  consideration  of  all  the  mat- 
ters thus  submitted  and  due  attention  to 
the  arguments  of  counsel,  we  are  of  the 
opinion,  as  authorized  by  that  constitutional 
provision,  that  the  Judgment  challenged  on 
this  appeal  is  such  as  should  have  been  ren- 
dered in  the  case,  and  the  same  is  therefore 
affirmed,  notwithstanding  the  errors  alleged 
to  have  been  committed  during  the  trial. 
Wills  V.  Palmer  Lumber  Co.,  58  Or.  63(5,  115 
Pac  417 ;  Atherton  v.  Walling,  121  Pac.  796. 


(£2  Or.  65) 

GROVER  et  al.  r.  HAWTHORNE  et  tL 
(Supreme  Court  of  Oregon.     March  6,  1912.) 
1.  Courts  (f  116*)  —  Recobds  — Auzrdhsrt 

AKD  COBBECTION. 

Every  court  of  record  has  the  Inherent 
power  to  cause  its  proceedings  to  be  correctly 
set  forth  in  its  records,  and,  whenever  it  is 
properly  brought  to  the  knowledge  of  the  court 
that  this  was  not  done  at  the  time  of  the  pro- 


ceedings, the  conrt  has  antkorlty  to  cause  a 
record  to  be  made  in  accordance  with  the  facta. 
[Ed.    Note.— For   other    cases,   see    Coorta, 
Cent  Dig.  II  860-373:   Dec.  Dig.  |  116.*] 

2.  JiTDainirr  (i  342*)— Opknxno  ob  Vaoat- 

IHO — POWEB    ATTEB    TXRM. 

After  the  end  of  a  term,  the  court's  power 
to  vacate  its  judgment  or  decree  can  only  be 
exercised  in  pursuance  of  L.  O.  L.  {  103,  pro- 
viding that  the  court  may  in  its  discretion,  on 
such  terms  as  may  be  just,  at  any  time  within 
one  year  after  notice  thereof,  relieve  a  party 
from  a  judgment  taken  against  him  throogli 
mistake  or  neglect 

[ESd.  Note.— For  other  cases,  see  Judgment; 
Cent  Dig.  il  668-671;  Dec.  Dig.  |  342.*] 

8.  Appkai.  ard  Ebbob  (IS  624,  985*)— Dis- 
oamoir  or  Lowkb  Coubt— Vacatiho  Judo- 
mbnt  ob  Obdkb. 

A  motion  to  set  aside  the  entry  of  an  or- 
der nnnc  pro  tunc  extending  the  time  for  filing 
a  transcript  is  addressed  to  the  sound  discre- 
tion of  the  court,  and  its  action  thereon  will 
not  be  disturbed  on  appeal  except  for  apparent 
abuse  of  its  power. 

[Ed.  Note. — For  other  cases,  see  Appeal  aai 
Error,  Dec.  Dig.  U  624,  985.*] 

4.  GouBTs  (i  114*>— Recobds— Entbies  Nimo 
Pbo  Ttjwo. 

The  object  to  be  attained  by  a  court  la 
entering  an  order  nunc  pro  tunc  is  to  make  the 
record  speak  the  truth,  and  such  order  should 
be  identical  with  the  original  and  nothing 
should  be  added  to  or  taken  away  from  it 

[Ed.  Note.— For  other  cases,  see  Coart% 
Cent  Dig.  |  368;   Dec.  Dig.  |  114.*] 

6.  Appbai.  and   Ebbob   ({  117*)— DECisiom 
Reviewable— Nuiro  Pbo  Tunc  Obdkb. 
An  order  nunc  pro  tunc  correcting  a  reo> 
ord  is  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  805-812;  Dec.  Dig.  i 
U7.*] 

6.  Appeal  and  Erkob  (|  624*)  —  Fiuno 
Transobipt— Extension  op  TniK— EnrBtEa 
Nunc  Pbo  Tono— Stipulation. 

After  plaintiffs  bad  perfected  an  appeal 
from  a  decree  dismissing  their  suit,  a  stipula- 
tion by  the  parties  on  January  30,  1011,  allow- 
ing  plaintiffs  an  extension  of  30  days  for  fiUnf 
the  transcript  on  appeal,  was  filed  in  the  cir- 
cuit court,  and  on  that  date  an  order  was  mads 
extending  the  time  which  was  not  then  record- 
ed, and  on  March  10,  1911,  plaintiffs  obtained 
an  order  from  the  circuit  court  directing  that 
the  order  passed  by  tlie  court  on  January  30; 
1911,  be  entered  as  of  that  date.  Held,  on  de- 
fendants' appeal  from  an  order  denying  their 
petition  for  the  vacation  of  the  order  of  March 
10th,  that  the  stipulation  on  file  furnished  a 
suiEcient  basis  for  the  nnnc  pro  tunc  order. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  624.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;   Henry  E.  McGinn,  Judge. 

Suit  by  Elizabeth  Grover,  as  executriZ) 
substituted  for  Lafayette  Grover,  deceased, 
and  ESizabeth  Grover,  against  Rachel  In 
Hawthorne  and  another.  From  a  decree 
dismissing  the  suit,  plaintiffs  perfected  an 
appeal  and  by  stipulation  obtained  an  order 
extending  the  time  for  filing  the  transcript 
on  appeal.  Petition  by  defendants  to  vacate 
a  subsequent  order  entering  the  former  or> 


•r«r  oUkMT  taus  see  suns  tos>ic  and  sacUon  NUUBBB  la  Deo.  Dig.  *  Am.  Dig.  Ksjr  No.  BerlM  *  Rep'z  XiMI«z«s. 
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der  nunc  pro  tunc  denied,  and  defendants 
•ppeaL     Afflrmed. 

See,  also,  U6  Pac.  100;    121  Pae.  808. 

This  appeal  Is  taken  by  defendants  from 
•n  order  of  the  circuit  court  passed  April 
S,  1911,  refusing  to  vacate  an  order  passed 
on  the  10th  of  March,  1911.    On  December  19, 

1910,  after  a  hearing  in  a  suit  In  equity,  the 
circuit  court  (Hon.  John  B.  Cleland,  Judge) 
rendered  a  decree  dismissing  the  suit. 
Thereafter  plaintiffs  appealed  to  this  court, 
which  appeal  was  perfected  on  January  2, 

1911.  A  stipulation  was  made  by  counsel 
for  the  parties  on  January  30,  1911,  allowing 
the  plaintiffs  an  extension  of  30  days'  time 
for  filing  the  transcrtpt  on  appeal,  and  the 
same  was  filed  In  the  circuit  court.  On  that 
date  an  order  was  made  extending  the  time, 
bat  for  some  reason  was  not  then  recorded. 
On  the  10th  day  of  March,  1911,  plaintiffs 
obtained  an  order  from  the  circuit  court  di- 
recting that  the  order  passed  by  the  conrt 
on  January  30,  1911,  be  entered  as  of  that 
date.  Defendants,  on  March  22,  1911,  filed 
tbe  petition  sui^wrted  by  affldavlts  for  the 
Tacatlon  of  the  order  of  March  10,  1911. 
After  a  hearing,  the  court  passed  an  order 
on  April  3,  1911,  denying  the  petition.  From 
tbe  latter  order,  this  appeal  Is  taken. 

Defendants  assign  as  error:  The  passing 
of  tbe  order  of  March  10,  1911,  and  the  de- 
nylns  of  the  petition  to  vacate  the  same. 
a%ey  assert  that  tbe  court  bad  no  sufficient 
evidence  before  it  to  grant  the  order;  that 
no  memorandum  or  record  of  the  clerk,  court, 
or  Judge  was  offered;  that  the  recollection  of 
tbe  Jndge  was  not  sufficient  without  some 
matter  of  record  or  quasi  record  to  support 
tbe  same;  and  that  tbe  order  was  void.  Tbe 
order  was  as  follows:  (Title.)  "Now  on 
this  the  l(Kh  day  of  March,  1911,  this  cause 
coming  on  upon  motion  of  John  Manning, 
Bobert  B.  Hitch  and  E.  S.  J.  McAllister,  at- 
torneys for  tbe  above-named  plaintiffs,  for  an 
order  nunc  pro  tunc  extending  the  time  with- 
in which  plaintiffs  and  appellants  shall  have 
wltbin  wtklcb  to  file  their  transcript  in  tbe 
Supreme  Court  of  the  state  of  Oregon,  in  the 
above-entitled  cause,  and  it  appearing  to  the 
satisfaction  of  the  court  that  the  court  did 
on  the  30th  day  of  January,  1911,  duly  and 
regularly  make  an  order  extending  tbe  time 
for  tbe  filing  of  said  transcript  for  a  period 
of  thirty  days  from  said  30th  day  of  Jan- 
nary,  1911,  in  accordance  with  a  stipulation 
and  agreement  entered  into  by  and  between 
tbe  attorneys  for  the  above-named  plaintiffs 
and  the  attorneys  for  the  above-named  de- 
fendants and  that  said  order  so  made  on 
said  30th  day  of  January,  1011,  was  within 
tbe  30  days  allowed  by  law  after  tbe  perfec- 
tion of  the  appeal  In  the  above-entitled  cause 
from  this  court  to  the  Supreme  Court  of  the 
state  of  Oregon;  and  It  appearing  further  to 
this  court  that  said  order  so  made  on  said 
30tb  day  of  January,  1911,  was  not  entered 
kjr  tbe  clerk  of  this  court  as  required  by  law,  | 


and  tbe  conrt  at  Ibis  time  being  fully  advis- 
ed in  tbe  premises:  It  is,  therefore,  ordered 
and  adjudged  that  the  said  plaintiffs  be  and 
they  are  hereby  given  and  allowed  30  days 
from  tbe  said  SOth  day  of  January,  1911, 
within  which  to  file  said  transcript  in  tbe 
Supreme  Court  of  the  state  of  Oregon  in 
accordance  with  tbe  said  former  order  here- 
tofore made  on  the  said  30th  day  of  Jan- 
nary,  1911,  and  that  tbe  clerk  of  this  court 
is  hereby  ordered  and  directed  to  enter  this 
order  as  of  the  SOth  day  of  January,  1011, 
and  that  this  order  stand  in  lieu  and  idace 
of  the  said  former  order  of  January  30,  1911. 
Henry  B.  McGinn,  Circuit  Judge.  March  10, 
1911."  The  certificate  of  tbe  Judge  shows 
that  the  court  bad  a  distinct  recollection  of 
having  signed  an  order,  on  or  about  the  30th 
day  of  January,  1911,  granting  plaintiffs  an 
extension  of  time  to  file  the  transcript  on 
appeal.  Tbe  clerk's  certificate  shows  that 
no  memorandum  was  made  in  his  office,  and 
that  no  order  extending  the  time  for  filing 
the  transcript  was  entered  in  tbe  Journal 
prior  to  March,  10,  1911.  It  is  contended  by 
counsel  for  defendants  that  the  court  bad 
no  authority  to  pass  tbe  so-called  nunc  pro 
tunc  order,  unless  the  record  or  some  quasi 
record  or  memorandum  showed  affirmatively 
that  there  had  been  such  an  order  passed  on 
January  30,  1911. 

S.  T.  Richardson,  Zera  Snow,  and  G.  A. 
Dolph  (Snow  &  McCamant,  on  the  brief),  for 
appellants.  Samuel  White  and  E.  S.  J.  Mc- 
Allister (Mannbig  &  White,  McAllister  & 
Upton,  and  Robert  E.  Hitch,  on  the  brief), 
for  respondents. 

BEAN,  J.  (after  stating  the  facts  as  above). 
No  appeal  was  taken  from  the  order  of  March 
10,  1911,  and  it  is  needless  for  us  to  deter- 
mine whether  or  not  the  same  was  regular. 
The  question  is:  Was  the  order  of  that  date 
beyond  the  power  of  the  court,  and  void? 
If  it  is  void,  it  should  be  vacated  and  ex- 
punged from  tbe  record. 

[1]  Every  court  of  record  has  tbe  inherent 
right  and  power  to  cause  its  acts  and  pro- 
ceedings to  be  correctly  set  forth  In  its  rec- 
ords. It  Is  tbe  duty  of  tbe  clerk  as  an  in- 
strument of  the  court  to  make  such  a  me- 
morial; and,  whenever  it  is  properly  brought 
to  the  knowledge  of  tbe  court  that  this  was 
not  done  at  the  time  of  the  proceeding,  tbe 
authority  of  the  court  to  cause  a  record  to 
be  iuade  in  accordance  with  the  facts  is  un- 
doubted. Kaufman  v.  Shabi,  111  Cul.  IG,  43 
Pac.  ;J!)3.  52  Am.  St.  Rep.  139;  Id  re  Wight, 
134  U.  S.  136,  10  Sup.  Ct.  487,  33  L.  M.  803. 
In  the  case  of  Quartz  Gold  Mluiug  Co.  v. 
Patterson,  53  Or.  85,  06  Pac.  551,  the  court 
duly  made  an  entry  nunc  pro  tunc  of  an 
order  theretofore  made  extending  the  time 
in  which  to  file  the  transcript  on  appeal. 
This  court  said:  "When  a  Judgment  has 
been  rendered  or  order  made,  and  the  clerk 
has  failed  or  neglected  to  enter  it  of  record. 
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the  court  has  the  power  to  thereafter  order 
the  judgment  or  order  so  rendered  or  made 
to  be  entered  nunc  pro  tunc."  Our  statute 
provides  for  the  entry  of  a  judgment  at  any 
time  during  the  term,  or  on  motion  of  the 
party  entitled,  at  any  subsequent  term.  Sec- 
tion 204,  L.  O.  L. 

[2]  Provision  Is  also  made  in  our  statute 
that  the  court  may,  in  its  discretion,  upon 
such  terms  as  may  be  just,  at  any  time  with- 
in one  year  after  notice  thereof,  relieve  a 
party  from  a  judgment,  order,  or  other  pro- 
ceeding taken  against  him  through  his  mis- 
take, inadvertence,  surprise,  or  excusable 
neglect.  Section  103,  L.  O.  I>.  After  the 
end  of  the  term,  the  court's  power  to  vacate 
its  judgment  or  decrees  can  only  be  exercis- 
ed in  pursuance  of  the  provisions  of  this  sec- 
tion. Brand  v.  Baker,  42  Or.  426,  71  Pac. 
320. 

[3]  In  the  case  at  bar,  the  motion  made  to 
set  aside  the  order  of  March  10,  1911,  was 
addressed  to  the  sound  discretion  of  the 
court,  and  its  action,  whether  in  vacating  or 
refusing  to  set  aside  such  an  order,  wilt  not 
be  disturbed  on  appeal,  except  for  apparent 
abuse  of  its  power.  Nye  v.  BUI  Nye  Milling 
Co.,  46  Or.  302,  307,  80  Pac.  94. 

As  to  the  contention  of  counsel  for  de- 
fendants that  an  order  for  an  entry  to  be 
made  nunc  pro  tunc  cannot  be  passed  un- 
less the  record  or  some  quasi  record  or 
memorandum  affirmatively  shows  such  an 
order  to  have  been  passed  at  a  prior  date,  it 
should  be  noted  that  the  stipulation  made 
by  counsel,  providing  for  an  extension  of 
time  to  file  the  transcript,  was  on  file  in  the 
lower  court.  This  would  no  doubt  aid  the 
memory  of  the  court  as  to  the  making  of 
the  order.  It  Is  said  to  be  somewhat  dif- 
ficult to  ascertain  from  the  authorities  what 
would  be  considered  record  evidence  for  this 
purpose;  but  It  is  held  that  the  entry  may 
be  based  on  the  judge's  minutes,  clerk's  en- 
tries, or  some  paper  on  file  in  the  case. 
The  opinions  of  the  state  courts  are  Inhar- 
monious upon  the  matter.  In  the  case  of 
In  re  Wight,  134  U.  S.  136,  143,  10  Sup.  Ct. 
487.  489  (33  L.  Ed.  866),  this  question  was 
before  the  Supreme  Court  of  the  United 
States  in  a  criminal  action,  In  which  the 
Circuit  Court,  upon  its  own  motion  and 
based  upon  its  recollection  of  the  fact  of  the 
making  of  an  order  remitting  the  cause, 
which  was  omitted  to  be  entered,  at  a  subse- 
quent term,  directed  the  entry  of  the  order 
nunc  pro  tunc.  The  question  is  discussed  at 
great  length,  and  many  cases  reviewed  In 
that  opinion.  It  was  there  said:  "Our  first 
impression  was  that  whatever  might  be  the 
powers  of  the  courts  In  this  regard  over 
their  records  during  the  term  in  which  the 
transactions  are  supposed  to  have  occurred, 
the  record  of  which,  or  failure  to  make  any 
record  of  which,  is  the  subject  of  amend- 
ment, yet  when  it  was  attempted  to  do  this 
after  an  adjournment  and  at  a  subsequent 


term  of  the  court,  tbe  powers  of  tbe  court 
In  making  such  changes  In  the  records  of 
the  proceedings  were  limited  to  those  in. 
which  there  remained  written  memoranda 
of  some  kind  in  the  case,  and  among  the 
files  of  the  court,  by  which  the  record  could 
be  amended,  if  erroneous,  or  the  proper  en- 
try could  be  supplied.  If  one  had  been  omit- 
ted. •  •  *  We  are  satisfied,  however,  uiv 
on  an  examination  of  the  authorities,  that 
this  restriction  upon  the  power  of  the  court 
does  not  exist."  The  court  cites  many  au- 
thorities, among  them  the  case  of  Bilansky 
V.  State  of  Minnesota,  3  Minn.  427  (GU.  313). 
in  which  the  opinion  of  the  court  contains 
a  somewhat  full  reference  to  the  history  of 
this  subject  as  found  In  the  English  re- 
ports, and  in  Blackstone's  Commentaries,  vol. 
3,  p.  407,  which  shows  that  at  an  early  day 
tbe  English  courts  exercised  this  power  so 
recklessly,  when  tbe  pleadings  were  all  ore 
tenus,  and  great  liberality  wag  necessarily 
allowed  In  amendments,  that  the  abuse  was 
corrected  by  the  king,  who  made  the  dec- 
laration that,  "although  we  have  granted  to 
our  justices  to  make  record  of  pleas  pleaded 
before  them,  yet  we  will  not  that  their  own 
records  shall  be  a  warranty  for  their  own 
wrong,  nor  that  they  may  rase  their  rolls, 
nor  amend  them,  nor  record  them  contrary 
to  their  original  enrollment."  This,  Black- 
stone  declares,  meant  only  that  the  justices 
should  not  by  their  own  private  rasure 
change  a  record  already  made  up,  or  alter 
the  truth  to  any  sinister  purpose.  In  tbe 
Minnesota  case,  the  court  said:  "While  we 
would  go  as  far  as  any  court  in  reprobating 
a  rule  which  would  place  the  proceedings  of 
a  court  almost  entirely  at  tbe  mercy  of  the 
subordinate  officials  thereof,  we  would  be 
scrupulously  careful  in  adopting  any  rule 
which  would  tend  to  destroy  the  sanctity  or 
lessen  the  verity  of  records.  And  while  we 
admit  the  power  to  amend  a  record  after 
the  term  has  passed  In  which  the  record 
was  made  up,  we  would  deprecate  the  exer- 
cise of  the  power  In  any  case  where  there 
was  the  least  room  for  doubt  about  tbe 
facts  upon  which  the  amendment  was  sought 
to  be  made.  •  *  *  But  when  the  facts 
stand  undLsputed,  and  the  objection  is  based 
upon  the  technical  point  alone  that  the 
term  has  passed  at  which  tbe  record  was 
made  up.  It  would  be  doing  violence  to  the 
spirit  which  pervades  the  administration  or 
justice  In  the  present  age  to  sustain  It.  It 
is  our  opinion  that  this  power  of  necessity 
exists  in  the  district  court,  and  that  Its  ex- 
ercise must  in  a  great  measure  be  governed 
by  tbe  facts  of  each  case."  See,  also.  Prink  v. 
E^lnk,  43  N.  H.  508,  80  Am.  Dec.  189,  82  Am. 
Dec.  172;  Rugg  v.  Parker,  7  Gray  (Mass.)  172; 
Jacks  V.  Adamson,  56  Ohio  St.  397,  47  X. 
B.  48.  60  Am.  St.  Rep.  749. 

There  are  many  cases  which  hold  that  an 
entry  nunc  pro  tunc  may  be  ordered  on 
any  evidence  that  is  sufficient  and  satisfac- 
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tory,  whether  It  be  parol  or  otherwise.  1 
Black  on  Judgments  (2d  Ed.)  {  135.  In  Lew- 
is V.  Ross,  37  Me.  230,  at  page  235,  59  Am. 
Dec.  49,  we  find  this  language:  "On  gen- 
eral principles,  It  Is  competent  for  a  court 
of  record,  and  Incident  to  Its  authority,  to 
correct  mistakes  In  Its  records,  which  do 
not  arise  from  the  Judicial  action  of  the 
court,  but  from  the  mistakes  of  Its  record- 
ing officer.  In  doing  this.  It  may  regulate 
Its  own  action  upon  Its  own  sense  of  re- 
sponsibility and  duty,  and  proceed  upon  sug- 
gestion, or  on  motion  of  those  Interested,  or 
upon  its  own  'certain  knowledge  and  mere 
motion.'  It  would  not  be  an  adversary  pro- 
ceeding. In  which,  of  necessity,  there  should 
lie  parties,  or  In  which  notice  would  be  requir- 
ed"— citing  Balch  v.  Shaw,  7  Cusb.  (Mass.) 
282. 

[4]  As  shown  by  the  opinions  of  the  several 
courts  and  text-writers,  the  object  to  be  at- 
tained by  the  court  In  entering  an  order  or 
Judgment  none  pro  tunc  Is  to  make  the  rec- 
ord speak  the  truth.  When  a  judgment  has 
been  actually  rendered  or  an  order  made  by 
the  court  which  Is  entitled  to  be  entered  of 
record,  but,  owing  to  the  misprision  of  the 
clerk,  has  not  been  so  entered,  the  court 
may  order  the  entry  to  be  made  nunc  pro 
tunc.  But  it  is  not  the  function  of  the  court 
to  create  an  order  now,  which  ought  to  have 
been  passed  at  a  former  time.  In  ordering 
an  entry  made  nunc  pro  tunc,  not  one  jot 
or  tittle  should  be  added  to  or  taken  from 
the  original  judgment.  1  Black  on  Judg- 
ments (2d  Ed.)  {  130.  See,  also,  Cochran  v. 
Baker,  34  Or.  555,  52  Pac.  520,  66  Pac. 
641;  Road  Company  t.  Donglas  County,  5 
Or.  406. 

The  case  of  Nlcklln  y.  Robertson,  28  Or. 
278,  42  Pac.  993,  52  Am.  St.  Rep.  780,  cited 
and  relied  upon  by  counsel  for  defendants, 
was  a  case  where  application  was  made  to 
the  conrt,  after  the  expiration  of  one  year 
from  the  entry  of  the  Judgment,  to  amend 
the  judgment  and  materially  change  the 
same  in  the  amount  of  $508.60,  and  difTers 
from  the  case  at  bar. 

(il  A  motion  to  dismiss  this  appeal,  for 


the  reason  that  the  order  denying  appel- 
lants' motion  to  vacate  the  order  of  March 
10,  1911,  is  not  appealable,  was  filed  here- 
tofore by  plaintifTs  and  denied  by  this  court 
in  Grover  v.  Hawthorne,  116  Pac.  100,  where- 
in Mr.  Justice  McBrlde,  speaking  for  the 
conrt,  said:  "While  orders  made  nunc  pro 
tunc,  correcting  or  amending  the  record,  will 
very  seldom  be  disturbed  by  an  appellate 
court,  and  never,  except  for  an  abuse  of  dis- 
cretion or  absolute  want  of  authority  to  make 
them,  they  are  appealable.  *  *  *"  See, 
also.  Grover  v.  Hawthorne,  114  Pac.  472. 

(I]  We  have  referred  to  these  cases  to 
show  the  trend  of  judicial  opinion  upon  a 
similar  question,  and  not  because  it  is  neces- 
sary. In  this  case,  to  decide  whether  or  not 
a  nunc  pro  tunc  order  may  be  made,  based 
solely  upon  the  recollection  of  the  trial 
judge.  In  the  case  at  bar,  a  memorial  of 
the  solemn  agreement  between  the  parties 
to  the  suit,  made  by  their  respective  counsel, 
was  on  file  in  the  cause  and  clearly  indi- 
cated the  contents  of  the  order  made  Janu- 
ary 30,  1011.  There  was  no  danger  of  a 
mistake  in  this  regard.  No  reason  for  fil- 
ing Such  stipulation,  other  than  that  an  or- 
der based  thereon  should  be  made  by  the 
court,  can  be  easily  conjectured.  All  the 
safeguards  suggested  in  the  opinions  of  the 
court,  for  making  an  order  for  such  an 
entry,  are  found  therein,  and  the  danger  of 
the  court  thereby  doing  injustice  to  either 
party  is  wanting.  Only  39  days  had  expired 
since  the  original  order  was  actually  made. 
No  doubt  the  trial  court  deemed  it  unneces- 
sary to  notify  defendants'  counsel,  at  the 
time  of  ordering  the  entry  made  nunc  pro 
tunc,  as  the  action  was  based  uik)u  an  agree- 
ment of  counsel.  Crlm  v.  Kesalng,  89  Cal. 
478,  26  Pac.  1074,  23  Am.  St.  Rep.  491;  Fu- 
gua  V.  Carriel,  Minor  (Ala.)  170,  12  Am. 
Dec.  46. 

We  are  not  to  ascertain  if  there  were  any 
errors  in  passing  the  order  of  March  10, 
1911,  as  no  appeal  was  taken  therefrom.  We 
hold  that  the  same  Is  not  void. 

The  order  of  AprU  3,  1911,  is  therefore  af- 
firmed. 
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(62  Or.  77)  

GROVER  et  ■!.  ▼.  HAWTHORNE  et  aL 
(Supreme  Court  of  Oregon.    March  5,  1912.) 

1.  MoBTOAGEs   (I  37*)— Absoluts  Deed  as 

MOBTOAQB — PaBOL  EVIDENCI. 

A  deed  absolute  on  its  face  may  be  shown 
bj  parol  to  have  beea  intended  as  a  mortgage. 
[Ed.  Note.— For  other  cases,  gee  Mortgages, 
Cent.  Dig.  {§  07-107;    Dec  Dig.  I  37.*] 

2.  MOBTOAGES  (5  32*)— ABBOLUTE  DEED  AS 
MOBTGAOE— CONTETANCK  AS  SBCDRITT. 

Where  a  conveyance  in  the  form  of  an 
absolute  deed  is  given  upon  the  creation  of  a 
new  debt  or  as  security  for  a  pre-existing  debt, 
it  is  in  effect  a  mortgage. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  i  60-66;    Dec.  Dig.  S  32.*] 

3.  MOBTOAGES  (S  38*;— AsaoLUTB  Deed  as 
MoRTGAOB— Sufficiency  of  Evidence. 

Evidence  in  a  suit  to  declare  a  deed,  ab- 
solute on  its  face,  to  be  in  effect  a  mortgage 
and  to  redeem  therefrom,  held  sufficient  to 
show  that  the  deed  was  given  as  security  and 
was  in  effect  a  mortgage. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  gf  108-111;   Dec.  Dig.  (  38.*) 

4.  Mortgages  ({  32*)— Rbdemption— Right 
TO  Redeeu. 

The  maxim,  "Once  a  mortgage,  always  a 
mortgage,"  is  applicable  where  the  grantee  in 
a  deed  absolute  on  its  face  intended  that  the 
conveyance  should  operate  as  a  mortgage  if 
the  grantor  should  pay  money  due,  or,  if  he 
should  fail  to  do  so,  then  that  it  should  be  an 
absolute  deed,  and  under  such  conditions  the 
right  of  the  mortgagor  can  be  extinguished  only 
by  foreclosure  and  sale. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §S  60-66;   Dec  Dig.  i  32.*] 

6.  Mobtoaoes  (§591*)— Redeuption— Agree- 
ment to  Forfeit. 

However  strongly  the  parties  to  a  mort- 
gage may  express  tbeir  agreement  that  there 
shall  be  no  redemption  on  the  mortgagor's  fail- 
ure to  pay  the  debt  as  stipulated,  such  intent 
cannot  be  enforced,  and  though  the  deed  in 
question  contains  a  condition  that  it  shall  be 
absolute  and  without  redemption  in  default  of 
payment  there  is  a  right  to  redeem. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  f  1701;   Dec,  Dig.  {  591.*] 

ft,  Mortgages  ({  37*) —Absolute  Deed  as 
Mortgage— Adhissibiutt  of  Parol  Evi- 
dence. 

Parol  evidence  is  admitted  to  show  that 
a  deed  absolute  on  its  face  was  given  as  a 
mortgage  to  establish  the  intent  of  the  par- 
ties, and  to  overcome  the  presumption  that  the 
deed  is  what  it  purports  upon  its  face  to  be, 
and  that  the  agreement  is  evidenced  by  more 
than  one  written  instrument  does  not  change 
the  rule. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  07-107;    Dec  Dig.  |  37.*] 

7.  Pbincipal  and  Agent  (8  172*)— Ratifica- 
tion—Acceptance  of  Benefits— Pbopertt 
Acquired  by  Agent. 

Where  a  principal  has  accepted  a  deed 
negotiated  by  his  agent,  to  retain  the  benefits 
of  part  of  the  transaction  he  must  ratify  and 
assume  the  burdens  of  the  whole  transaction. 
[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  H  656-658;  Dec  Dig.  { 
172.*] 

8.  Evidence  (g  i21*)— Admissions  or  Agent 
— Scope  of  Authobitt. 

A  principal  is  not  only  liable  for  the  acts 
of  his  agent  in  the  main  transaction,  but  for 


his  acts  or  admissions  within  the  scope  of  the 
authority  confided  to  him  respecting  the  sub- 
ject-matter, if  done  or  made  at  the  same  time 
and  constituting  a  part  of  the  res  gests. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {{  303,  307-338 ;   Dec.  Dig.  |  121.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  John  B.  Cleland,  Judge. 

Suit  by  Elizabeth  Grover,  as  executrix, 
substituted  for  La  Fayette  Grover,  deceased, 
and  Elizabeth  Grover,  against  Rachel  I^ 
Hawthorne  and  Hawthorne  Estate.  Decree 
for  defendants,  and  plaintiffs  appeal.  Re- 
versed and  remanded,  wltli  directions. 

See,  also,  116  Pac.  100;  121  Pac.  804. 

This  is  a  suit  to  declare  a  deed  to  be  ta 
effect  a  mortgage,  and  to  redeem  therefrom. 
From  a  decree  in  favor  of  defendants,  plain- 
tiffs  appeaL 

On  March  27,  1000,  plaintiffs  executed  to 
defendant,  Rachel  L.  Hawthorne,  a  deed  of 
an  undivided  one-half  of  the  south  lialf  of 
the  north  half  of  the  west  half  of  tbe  dona- 
tion land  claim  of  Thomas  and  Minerva  Car- 
ter, situated  in  sections  4  and  6,  in  township 
1  south  of  range  1  east  of  the  Willamette 
meridian,  in  Multnomah  county,  state  of 
Oregon,  which  deed  plaintiffs  allege  was  ex- 
ecuted and  delivered  to  Rachel  !>.  Hawthorne 
as  security  for  certain  sums  of  money  then 
due,  and  thereafter  to  be  paid  by  ber,  and 
was  intended  to  be,  and  is,  iu  effect,  a  mort- 
gage. Tbe  deed  was  recorded  Angost  26, 
1907,  in  book  401  of  Deed  Records  of  Mult- 
nomah county,  Or.,  at  page  136,  Thereafter 
defendant  Rachel  L.  Hawthorne  executed  a 
deed  for  said  real  property  to  tbe  defendant, 
tbe  Hawthorne  Estate,  a  corporation.  At 
the  time  of  tbe  execution  of  this  conveyance, 
the  property  in  question  was  owned  In  equal, 
undivided  interests  by  Mrs.  Hawthorne  and 
La  Fayette  Grover.  The  land  was  incumber- 
ed by  a  mortgage  for  a  large  sum  of  money 
payable  to  the  German  Savings  &  Loan  So- 
ciety, a  corporation,  which  was  threatening 
a  foreclosure  of  the  mortgage  security.  La 
Fayette  Grover,  Mrs.  Hawthorne,  and  one 
John  Kineth,  who  was  previously  interested 
in  tbe  real  estate,  were  personally  liable  up- 
on this  mortgage,  although  tbe  Kineth  inter- 
est in  tbe  property  had  been  transferred  to 
Mrs.  Hawthorne,  who  assumed  Kinetli's  part 
of  tbe  mortgage  debt  At  this  time  La  Fay- 
ette Grover  and  Rachel  Hawthorne  weie 
both  owing  large  sums  of  money. 

Plaintiffs  allege  that,  in  order  to  save  their 
interest  in  the  real  property,  and  to  secure 
money  wherewith  to  subsist,  they  entered  in- 
to an  agreement  with  Rachel  L.  Hawthorne, 
at  the  time  of  tbe  execution  of  tbe  deed, 
whereby  she  was  to  make  monthly  payments 
to  the  Grovers  of  $100  for  a  period  of  50 
months,  pay  the  Edward  S.  Kearney  mort- 
gage of  $4,500.  pay  tbe  interest  and  $1,000 
monthly  on  the  German  Savings  &  Loan  So- 
ciety mortgage  of  $22,000  upon  which  foie- 
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closures  were  then  threatened,  and  also  pay 
certain  other  creditors,  as  well  as  the  taxes 
and  assessments  on  the  property.  The  plain- 
tiffs allege  that  the  deed  was  executed  and 
delivered  to  Mrs.  Hawthorne  as  security  for 
all  sums  of  money  that  La  Fayette  Grover 
was  then  owing  her,  and  for  such  future  ad- 
yances  as  were  to  be  made  to  the  Grovers, 
and  for  no  other  purpose. 

Defendants  deny  the  several  allegations  of 
the  complaint  to  the  effect  that  the  deed  was 
Intended  as  a  mortgage.  And  defendant  Ra- 
chel L.  Hawthorne  alleges  that  on  and  prior 
to  April  27,  1900,  arriUigements  were  made 
whereby  she  was  to  release  plaintiffs  from 
all  and  every  claim  that  she  had  against 
them,  as  well  as  to  suffer  the  release  of 
plaintiffs'  property  In  the  south  half  of  the 
north  half  of  the  west  half  of  the  donation 
land  claim  of  Thomas  and  Mluerva  Carter, 
in  sections  4  and  5,  In  township  1  south  of 
range  1  east  of  'the  Willamette  meridian, 
from  the  Hen  and  operation  of  the  second 
mortgage  of  the  German  Savings  &  Loan  So- 
ciety; that  she  was  to  assume  the  whole  un- 
paid portion  of  such  mortgage,  and  all  un- 
paid taxes  and  claims  against  the  land  de- 
scribed In  the  deed;  that  she  was  to  pay 
plaintiffs  $100  montlily  for  50  months,  com- 
mencing April  27, 1000,  the  Installments  to  be 
paid  on  the  first  of  each  mouth;  and  that 
plaintiffs  were  to,  and  did,  convey  to  her 
all  their  Interest  In  the  land,  by  deed  of 
April  27,  1900.  pursuant  to  said  arrangement. 
Defendant  Rachel  Hawthorne  also  alleges 
that  she  performed  all  of  the  above  condi' 
tlons  on  her  part :  that  she  did  protect  plain- 
tiffs from  all  claim  and  liability  on  account 
thereof;  that  she  executed  and  delivered  a 
■written  contract  to  plaintiffs  for  the  payment 
of  $100  per  month  for  50  months ;  that  she 
also  executed  and  delivered  a  written  instru- 
ment (hereinafter  set  out)  to  plaintiffs  giving 
them  the  right  of  option  to  repurchase  an 
undivided  half  of  the  land  described  in  the 
deed ;  and  that  she  has  been  the  sole  owner 
of  all  the  land  up  to  and  including  April  30, 
1909.  when  she  sold  and  conveyed  the  same 
to  the  defendant  the  Hawthorne  Instate. 

The  deed  in  question  Is  in  the  following 
form :  "Know  all  men  by  these  presents : 
That  we,  L.  F.  Grover  and  Elizabeth  Grover, 
bis  wife,  of  the  city  of  Portland,  county  of 
Multnomah,  and  state  of  Oregon,  in  consid- 
eration of  one  dollar  ($1)  to  us  in  hand  paid, 
by  Rachel  L.  Hawthorne,  widow  of  the  same 
place,  have  bargained  and  sold,  and  by  these 
presents  do  grant,  bargain,  sell  and  convey 
unto  said  Rachel  L.  Hawthorne,  her  heirs 
and  assigns,  all  the  following  bounded  and 
described  real  property,  to  wit:  All  of  our 
undivided  half  of  the  south  half  of  the  north 
half  of  the  west  half  of  the  donation  land 
claim  of  Thomas  and  Minerva  Carter,  situ- 
ated In  sections  four  (4)  and  five  (5),  in  town- 
ship one  (1)  south  of  range  one  (1)  east  of 
the  Willamette  meridian.    Together  with  all 


and  singular  the  tenements,  hereditaments 
and  appurtenances,  thereunto  belonging  or 
in  any  wise  appertaining,  and  also  all  our 
estate,  right,  title  and  Interest  In  and  to  the 
same.  To  have  and  to  hold,  the  above  de- 
scribed and  granted  premises  unto  the  said 
Rachel  h.  Hawthorne,  her  heirs  and  assigns 
forever.  In  witness  whereof,  we,  the  gran- 
tors above  named,  have  hereunto  set  our 
hands  and  seals,  this  27th  day  of  March,  A. 
D.  1900.  Tj.  F.  Grover.  [Seal.]  Elizabeth 
Grover.  [Seal.]  Signed,  sealed  and  deliver- 
ed In  the  presence  of  us  as  witnesses:  Geo. 
P.  Lent.  Eugene  Q.  White."  Here  follows 
the  certificate  of  acknowledgment. 

On  the  same  date  defendant  Rachel  L. 
Hawthorne  executed  to  plaintiffs  the  agree- 
ment mentioned  on  pages  50  and  51  of  the 
answer,  which  is  as  follows:  "Know  all  men 
by  these  presents,  that  I,  Rachel  L.  Haw- 
thorne, for  and  in  consideration  of  an  abso- 
lute deed  this  day  made  by  L.  P.  Grover 
and  Elizabeth  Grover  to  me  conveying  to  me 
the  following  described  real  property,  to  wit : 
Their  undivided  half  of  the  south  half  of 
the  north  half  of  the  west  half  of  the  dona- 
tion land  claim  of  Thomas  and  Minerva  Car- 
ter, situated  In  sections  four  (4)  and  five  (5) 
in  township  one  (1)  south  of  range  one  (1) 
east  of  the  Willamette  meridian,  lying  and 
being  in  the  city  of  Portland,  county  of  Mult- 
nomah, and  state  of  Oregon,  do  hereby  cove- 
nant and  agree  to  pay  to  said  L.  F.  Grover 
and  Elizabeth  Grover,  or  to  their  heirs  and 
assigns,  the  sum  of  one  hundred  dollars 
($100)  per  month  for  fifty  (50)  months  from 
this  date,  on  or  before  the  first  day  of  each 
month  hereafter;  the  first  payment  of  one 
hundred  dollars  having  been  this  day  made ; 
the  second  payment  to  become  due  on  or 
before  the  first  day  of  May,  A.  D.  1900.  The 
foregoing  agreement  to  be  binding  upon  my- 
half,  my  heirs,  executors,  administrators  or 
assigns.  In  witness  whereof,  I  have  hereun- 
to set  my  hand  and  seal  this  27th  day  of 
April,  A.  D.  1900.  Rachel  L.  Hawthorne. 
[Seal.]  " 

The  other  instrument  referred  to  in  the 
answer,  which  was  drawn  up  and  signed  by 
Rachel  L.  Hawthorne  apparently  for  the  pur- 
pose of  being  executed  by  plaintiffs,  but 
which  was  never  signed  by  them.  Is  as  fol- 
lows: "This  agreement,  made  and  entered 
into  this  27th  day  of  AprU,  A.  D.  1900,  by 
and  between  Rachel  L.  Hawthorne,  of  Port- 
laud,  Oregon,  and  L.  F.  Grover  and  Elizabeth 
Grover,  his  wife,  of  the  same  place,  witness- 
eth:  That  the  said  Rachel  L.  Hawthorne, 
for  a  valuable  consideration,  does  hereby 
grant  and  give  unto  said  L.  F.  Grover  and 
Elizabeth  Grover,  their  heirs  and  assigns, 
the  exclusive  option  and  privilege  of  pur- 
chasing from  the  said  Rachel  L.  Hawthorne, 
at  any  time  within  three  years  from  the  date 
hereof,  the  following  described  real  estate 
situate  in  the  city  of  Portland,  county  of 
Multnomah,  and  state  of  Oregon,  to  wit:  An 
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undivided  half  of  the  soutb  balf  of  the  north 
half  of  the  west  half  of  the  donation  land 
claim  of  Thomas  and  Minerva  Carter,  situ- 
ated In  sections  four  (4)  and  five  (5),  In  town- 
ship one  (1)  south  of  range  one  (1)  east  of 
the  Willamette  meridian,  for  the  cash  price 

and  consideration  of dollars,  and  also 

all  taxes  which  said  Rachel  L.  Hawthorne 
may  have  paid  upon  said  property,  and  all 
sums  of  money  which  she  may  have  paid 
for  the  redemption  of  the  same  from  tax 
sales ;  and  also  all  sums  of  money  which 
said  Rachel  L.  Hawthorne  shall  have  paid 
for  one-half  on  the  interest  on  the  note  and 
mortgage  for  the  sum  of  $22,000  held  by  the 
German  Savings  &  Loan  Society  of  San  Fran- 
cisco, California,  upon  said  real  property ; 
and  also  one-half  of  any  part  of  the  principal 
of  said  mortgage  which  shall  have  been  paid 
by  said  Rachel  L.  Hawthorne  between  the 
date  of  the  execution  of  this  agreement  and 
the  exercising  of  the  option  herein  provided 
for:  and  also  one-half  of  all  moneys  which 
shall  have  been  exi)ended  by  said  Rachel 
li.  Hawthorne  for  any  purpose  for  the  benefit 
or  improvement  of  the  real  property,  one- 
half  of  which  ia  covered  by  this  option ;  and 
also  all  sums  of  money  which  said  Rachel 
L.  Hawthorne  shall  have  paid  to  said  L.  F. 
Grover  and  Elizabeth  Grover,  at  the  rate  of 
one  hundred  dollars  ($100)  per  month,  be- 
tween this  date  and  the  date  of  the  exercis- 
ing of  said  option ;  and  also  Interest  at  the 
rate  of  eight  (8)  per  cent,  per  annum  upon 
all  sums  of  money  which  may  hereafter  be 
advanced  as  aforesaid  from  the  date  of  the 
advancement  thereof  until  the  date  of  the 
exercising  of  the  option  herein  provided  for. 
It  is  distinctly  understood  and  agreed  by 
and  between  the  parties  hereto  that  time  is 
the  essence  of  this  contract  and  that  the 
said  Ij.  F.  Grover  and  Kllzabeth  Grover  here- 
by accept  this  option  with  the  distinct  under- 
standing that  the  same  is  not  a  defeasance, 
and  that  the  same  does  not  constitute  an  eq- 
uitable interest  in  the  real  property  herein- 
before described ;  nor  is  the  same  to  be  con- 
strued by  any  court  as  a  defeasance,  or  an 
equitable  interest  in  said  real  property. 
Now,  therefore,  in  order  to  emphasize  the 
understanding  and  agreement  relative  to  the 
execution  and  delivery  of  said  deed  and  the 
giving  of  this  option,  the  parties  hereto  do 
hereby  agree  and  declare  for  themselves  as 
well  as  their  heirs,  executors,  administrators 
and  assigns  that  the  said  sale  of  said  real 
property  so  made  by  said  L.  F.  Grover  and 
Elizabeth  Grover  to  said  Rachel  L.  Haw- 
thorne was  and  is  an  absolute,  unconditional 
sale,  and  not  by  way  of  mortgage  or  secu- 
rity; that  this  instrument  is  not  a  defeas- 
ance, nor  is  the  same  to  be  construed  by  any 
court  as  a  defeasance,  or  as  constituting  an 
equitable  interest  in  said  real  property  here- 
inbefore described;  that  it  is  what  it  pur- 
ports to  be,  to  wit,  an  exclusive  option  only 
that  the  said  L.  F.  Grover  and  Elizabeth 


Grover,  their  heirs  or  assigns,  may  purchase 
said  real  property  within  the  time  limited 
only,  in  like  manner  and  effect  as  if  they 
had  never  owned  the  same.  It  Is  further 
mutually  agreed  by  and  between  the  parties 
hereto  that  said  Rachel  L.  Hawthorne  may 
at  any  time  hereafter  within  the  period  of 
this  option,  sell  and  convey  the  above-de- 
scribed property  for  the  smu  of  thirty  thou- 
sand dollars,  and  out  of  the  proceeds  arising 
therefrom,  retain  and  i)ay  to  herself  all  sums 
of  money  then  due  her  as  is  hereinbefore 
provided  shall  be  paid  to  her  in  case  the 
foregoing  option  should  be  exercised,  the  bal- 
ance of  said  sum  to  be  turned  over  to  said 
L.  F.  Grover  and  Elizabeth  Grover,  their 
heirs,  executors,  administrators  or  as.signa. 
In  case  this  sale  should  be  made  during  the 
I)eriod  of  the  foregoing  option,  said  option  Is 
to  immediately  terminate  thereupon.  In  wit- 
ness whereof,  the  parties  to  this  agreement 
have  hereunto  set  their  hands  and  seals  to 
this  instrument  executed  in  duplicate,  the 
day  and  year  first  above  written. 

"Rachel  L.  Hawthorne.     [Seal.] 
" [Seal.]" 

Whitney  L.  Boise,  an  attorney-at-law  and 
witness  for  plaintiffs,  testified.  In  substance, 
that  he  took  charge  of  the  Hawthorne  Es- 
tate about  May,  1898,  and  incorporated,  the 
same  in  order  to  better  manage  the  affairs 
and  obtain  credit.  He  described  quite  fully 
many  of  the  transactions  referred  to  herein. 
He  stated  that  the  mortgages  on  the  Grover- 
Hawthorne  property  amounted  to  nearly 
$40,000;  that  the  arrangement  with  the 
mortgagee  was  to  pay  $1,000  a  month  for  a 
certain  number  of  mouths,  together  with  the 
Interest,  and  after  the  mortgage  was  reduced 
to  a  certain  sum,  then  to  pay  the  interest 
only;  that  there  was  to  be  an  extension  of 
time;  that  Grover  was  to  convey  to  Mrs. 
Hawthorne  his  undivided  half  of  the  land 
as  security  for  one-half  of  the  money  al- 
ready advanced,  which  was  about  $5,000. 
and  for  the  money  to  be  paid  and  advanced 
thereafter;  and  that  Grover  was  to  have 
three  years  to  pay  off  Mrs.  Hawthorne. 

Mrs.  W.  L.  Boise,  daughter  of  Mrs.  Haw- 
thorne, and  wife  of  Whitney  BoUe.  testified 
In  regard  to  the  deed,  to  the  following  effect : 
"We  often  talked,  as  I  say,  in  the  family, 
that  he  (Grover)  had  what  would  be  left  of 
the  property;  it  was  to  come  to  him.  I  re- 
member asking  this,  if  Mr.  Grover  wasn't 
able  to  pay  us  what  he  owed  us.  If  the  proi>- 
erty  would  come  to  us,  and  they  said,  "Yes." 
But  I  always  understood  when  he  could  pay 
what  he  owed,  what  was  left  would  go  to 
him.  He  had  his  interest  still  in  the  proik- 
erty." 

Mr.  D.  Keasey,  a  real  estate  dealer  and 
witne.ss  for  plaintiffs,  testified,  in  effect,  that 
he  had  a  conver.iation  with  Mrs.  Hawthorne 
when  he  was  attempting  to  purciiase  the 
property;  that  he  stated  to  her.  after  talk- 
ing to  Gov.  Grover,  that  the  latter  claimed 
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that  the  deed  she  held  was  a  trust  deed,  and 
that  be  still  owned  an  Interest  In  the  prop- 
erty; that  Mrs.  Hawthorne  said  that  she  did 
not  know  wliat  obligations  they  were  under 
to  Got.  Grorer,  legally,  but  morally  they 
would  like  to  help  him. 

Mr.  F.  V.  Holinan  offered  his  testimony  for 
plaintiffs,  to  the  effect  that  be  was  attorney 
for  the  Governor;  that  in  1908  he  talked 
with  Mr.  Collins,  husband  of  one  of  Mrs. 
Hawthorne's  daughters,  and  Mr.  Black,  ac- 
countant, who  was  working  for  the  corpora- 
tion at  the  office  of  the  Hawthorne  Estate, 
desiring  to  get  the  property  of  Grover  In 
severalty,  and  to  hare  him  and  his  wife  give 
a  mortgage;  that  Black  said  that  it  would 
take  some  time  to  get  up  an  account  of  wliat 
Grover  owed  the  Hawthornes,  but  that  he 
would  get  up  such  a  statement;  that  at  an- 
other time  Mr.  Collins  informed  him  that 
they  were  making  up  such  an  account;  that 
he  discussed  with  them  the  question  of  hav- 
ing a  resurvey  of  the  tract  in  order  to  cor- 
rect the  plat  on  file;  and  that  by  the  ar- 
rangements Gov.  Grover  should  pay  one  half 
of  the  costs  of  this  resurvey,  and  the  Haw- 
thornes the  other  half. 

Mrs.  Elizabeth  Grover,  one  of  the  plain- 
tiffs, testified,  in  part,  that  after  the  deed  in 
question  was  recorded  she  had  a  conversa- 
tion with  Mrs.  Hawthorne  and  asked  her  for 
an  accounting,  which  Mrs.  Hawthorne  prom- 
ised, but  said,  "You  know  our  affairs  are  all 
in  confusion,  and  it  will  take  a  long  time." 
Mrs.  Grover  further  said  that  she  used  to 
telephone  Mrs.  Hawthorne  and  tell  her  how 
anxious  they  were  to  sell  some  of  the  prop- 
erty, and  how  she  wished  that  she  (Mrs. 
Hawthorne)  would  get  Mr.  McQulnn,  the  en- 
gineer, to  hurry  up;  that  Mrs.  Hawthorne 
said:  "Well,  you  know  Mr.  McQuiim  Is  a 
poor  man,  •  *  *  and  has  to  have  his 
money."  Further  testimony  by  Mrs.  Grover 
showed  that  there  had  never  been  any  ac- 
counting or  statement  l>etween  plaintiffs  and 
Mrs.  Hawthorne  or  the  Hawthorne  Estate. 

J.  F.  Watson,  banker,  testified  for  plain- 
tiSlB,  to  the.  effect  that,  about  the  time  the 
corporation  was  organised,  he  talked  with 
Mrs.  Hawthorne,  Mrs.  Boise,  and  Mrs.  Col- 
lins, the  directors  of  the  Hawthorne  Estate, 
and  arranged  to  make  a  loan  of  $30,000,  and 
to  take,  as  security,  the  stock  of  the  corpora- 
tion which  was  fixed  at  $300,000;  that  the 
iitock,  lM>ok,  and  seal  of  the  corporation  were 
to  be  left  at  the  bank,  and  the  business  was 
to  t>e  done  by  Mr.  Boise;  that  the  same  was 
done  by  Mr.  Boise  until  1907,  when  they 
closed  their  account  with  tlie  bank;  tliat 
be  asked  who  was  to  manage  the  business; 
and  that  Mrs.  Hawthorne  slated  that  Mr. 
Boise  was  to  be  the  manager.  It  Is  further 
sliown  that  in  1907  there  was  some  estrange- 
ment lietween  Mrs.  Hawthorne  and  W.  L. 
Boise,  and  that  the  books  and  papers  of 
the  corporation  were  transferred  from  the 


latter  to  Mr.  George  Black,  a  public  -ac- 
countant 

Mr.  George  Black,  witness  for  defendants, 
testified  to  the  purport  that  he  and  the  Haw- 
thorne Estate  kept  offices  in  the  same  rooms; 
that  after  1907  he  bad  charge  of  the  papers 
and  account  books  of  the  latter;  that  at  the 
time  of  the  conversation  with  Mr.  Holman 
be  did  not  refer  to  the  matter  of  an  ac- 
counting. On  cross-examination  this  witness 
testified.  In  answer  to  the  following  ques- 
tions :  "Q.  Now,  when  you  took  those  papers, 
from  Mr.  Boise's  possession,  you  knew,  did 
you  not,  or  soon  after  you  had  possession  of 
the  papers,  you  knew,  did  you  not,  there  was 
some  money  due  the  Hawthorne  Instate  from 
the  Grovers?  A.  No.  Q.  Tou  heard  it  dis- 
cussed? A.  Ob,  I  have  heard  it  discussed, 
yes.  Q.  Ton  have  heard  it  discussed  by  some 
of  the  members  of  this  corporation?  A.  Ob, 
yes  Indeed.  Q.  Of  the  Hawthorne  Estate? 
A.  Oh,  yes  indeed."  It  is  further  shown  that 
the  original  note  and  mortgage  of  the  Haw- 
thornes, Grovers,  and  Kineths  to  the  German 
Savings  &  Loan  Society,  dated  the  19tb  of 
September,  1896,  were  indorsed  and  assigned 
over  to  the  Hawthorne  Estate,  April  21, 
1908.  It  Is  also  shown  that  there  was  no  reg- 
ular account  kept  by  the  Hawthorne  Instate 
or  Mrs.  Hawthorne  with  either  of  the  Gro- 
vers. 

Mrs.  Rachel  L.  Hawthorne  testified,  In  sub- 
stance, that  about  the  time  the  German  Sav- 
ings &  Loan  Society  mortgage  was  released 
as  to  the  north  part  of  the  tract,  the  city 
was  about  to  buy  a  portion  of  their  land, 
but  that  they  would  not  take  It  until  the 
title  was  cleared,  so  Mr.  Boise  brought  this 
deed  in  exchange  for  clearing  up  some  of 
those  titles;  that  there  was  something  said 
about  her  taking  the  land  in  trust ;  that  she 
would  not  have  it  so ;  that  she  said  that  she 
must  Iiave  an  al>solute  deed  and  nothing  but 
a  deed;  tiiat  she  was  to  lift  the  Grovers' 
mortgage,  and  assume  the  German  Savings  & 
Loan  Society  mortgage,  and  pay  the  Gro- 
vers $100  per  mouth  for  50  months;  that 
there  was  an  understanding  reached  between 
her  and  Mr.  Boise  about  Mr.  Grover  buying 
back  the  property;  that,  as  she  remembered 
it,  he  was  to  Iiave  an  option  for  three  years 
to  buy  it  back; 'that  she  did  not  rememl>er 
of  agreeing  that  the  deed  should  not  be  re- 
corded; that  the  matter  was  left  largely  to 
her  lawyer;  and  that  she  did  not  extend  the 
time  of  th«  option.  On  cross-examination 
Mrs.  Hawthorne  testified  that  Mr.  Boise  act- 
ed as  attorney  on  behalf  of  the  Hawthorne 
Estate  and  on  her  behalf,  from  1898  until 
1907;  that  Mr.  Boise  explained  to  her  that 
these  things  had  to  be  done  in  order  to  give 
clear  title  to  the  city;  that  Mr.  Grover  al- 
ways liked  to  hold  the  part  permanently  that 
he  had;  and  that  he  was  very  anxious  to 
retain  the  ground  that  he  was  going  to  turn 
over  to  her  by  some  paper.  Mrs.  Hawthorne 
said:   "As  I  got  the  first  Impressiuu,  it  was 
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not  an  absolute  deed  by  wbich  I  would  be 
done  witb  the  whole  affair  when  it  was  paid 
for."  And  further:  "I  told  him  (Mr.  Boise) 
I  would  not  bare  anything  but  an  absolute 
deed,  for  I  wanted  to  get  done  with  that 
property,  and  have  It  either  one  way  or  the 
other  settled  and  it  must  be  absolute."  She 
stated  that  on  March  27,  1900,  Mr.  Boise 
brought  her  the  deed  and  said  it  was  all 
right.  Mrs.  Hawthorne  further  testified  that 
she  did  not  remember  telling  Mrs.  Grover 
that  she  would  give  her  an  extension  of  time 
to  pay ;  that  Mrs.  Grorer  told  her  that  they 
were  in  great  distress,  and  wanted  to  know 
if  they  could  let  her  have  the  money  longer, 
and  Mrs.  Hawthorne  said  she  did  not  think 
she  could;  that  they  (the  Hawthornes)  were 
borrowing  money  themselves;  that  she  al- 
lowed the  $100  a  moctb  to  go  on  for  a  short 
time;  that  later  they  requested  an  increase 
of  $150;  that  Mrs.  Grover  pleaded  poverty 
and  said  that  she  could  secure  her  on  other 
land  ;  that  she  asked  Mr.  Boise  If  they  could 
stand  it  to  have  another  $50  a  month,  and 
he  said  they  could;  that  they  let  the  Grovers 
have  the  extra  $50,  with  the  understanding 
that,  as  Mrs.  Grover  said  they  had  land  to 
sell,  they  could  return  the  obligation  when 
they  had  sold  the  same;  but  that  they  (the 
Hawthornes)  had  no  other  security.  It  is 
further  shown  that  Mrs.  Hawthorne  was  the 
president  of  the  Hawthorne  Estate;  that 
her  two  daughters,  Mrs.  Boise  and  Mrs.  Col- 
lins, were  the  directors  and  at  different  times 
acted  as  secretary  and  treasurer;  that  they 
were  the  only  directors  since  tbe  organiza- 
tion of  the  corporation.  The  testimony  is 
voluminous,  and  we  refer  to  only  a  portion 
thereof. 

Samuel  White  and  E.  S.  J.  Mc.Mlister 
(Mannhig  &  White  and  Robert  E.  Hitch,  on 
the  brle^,  for  appellants.  Zera  Snow,  0.  A. 
Dolph,  and  S.  T.  Richardson  (Snow  &  Mc- 
Caniant,  Dolph,  Mallory,  Simon  &  Gearin, 
and  George  B.  Guthrie,  on  the  brief),  for  re- 
spondents. 

BEAN,  J.  (after  stating  tbe  facts  as 
above).  At  the  time  of  the  trial  of  this 
cause,  there  was  a  stipulation  of  the  parties 
made  providing  that  the  matter  of  account- 
ing should  be  postponed  until  the  court 
should  determine  the  character  of  the  in- 
strument in  question.  Therefore  the  state- 
ment of  the  money  matters  between  plain- 
tiffs and  defendants  will  not  be  made  with 
accuracy,  as  the  exact  status  is  not  shown 
by  the  evidence.  A  brief  history  of  the 
transactions  leading  up  to  and  bearing  upon 
the  points  Involved  is  as  follows:  In  May, 
1887,  plaintiffs  became  the  owners  of  an  undi- 
vided one-half  interest  in  the  south  half  of  the 
north  half  Of  the  west  half  of  the  donation 
land  claim  of  Thomas  and  Minerva  Carter.  In 
August.  1887,  defendant,  Rachel  Hawthorne, 
acquired  a  one-fourth  interest  in  the  property, 
and  John  and  Jane  Kineth  owned  tbe  other 


one-fourth  interest.  The  land  is  known  as 
the  "West  End  tract"  In  1892,  the  property 
was  mortgaged  by  all  the  owners  to  the  Ger- 
man Savings  &  Loan  Society  for  the  sum  of 
$30,000.  This  mortgage  was  renewed  In  1896 
and  Increased  to  $34,785,  with  interest  at 
6%  per  cent,  per  annum.  In  1898,  tile  mort- 
gage being  due,  the  German  Savings  &  I<oan 
Society  demanded  payment  thereof.  At  that 
time,  by  reason  of  a  stringency  In  the  money 
market,  there  was  no  sale  for  the  land,  and 
the  plaintiffs  were  financially  embarrassed. 
Mr.  L.  F.  Grover  was  in  poor  health  and  un- 
able to  pursue  his  vocation  as  a  lawyer.  It 
was  arranged  for  Mrs.  Rachel  Hawthorne  to 
pay  the  accrued  and  current  interest  and 
to  make  some  monthly  payments  of  $1,000 
each  on  the  principal  of  the  mortgage  debt 
in  order  for  the  Loan  Society  to  allow  the 
mortgage  to  run  longer.  Mr.  Grover  prom- 
ised, If  Mrs.  Hawthorne  should  accomplish 
that,  to  procure  a  deed  to  the  latter,  of  the 
Interest  in  the  land  of  John  and  Jane  Kin- 
eth. This  deed  was  afterwards  obtained. 
About  this  time  a  suit  was  instituted  by 
Grover  and  Mrs.  Hawthorne  against  the  city 
of  Portland  for  damages;  the  city  liaving 
theretofore  acquired  certain  land  from  the 
West  End  tract  for  the  purpose  of  building 
reservoirs.  In  1900,  a  settlement  of  the  suit 
was  effected,  whereby  the  city  purchased 
3C..'}3  acres  of  the  north  half  of  the  land 
covered  by  the  Loan  Society  mortgage,  for 
the  sum  of  $29,743.40.  In  order  to  effect 
this,  a  payment  of  $12,785  was  made  on  the 
Loan  Society  mortgage  out  of  the  funds  re- 
ceived from  the  city.  Other  claims  were 
paid,  and  the  north  half  of  the  property 
was  released  from  all  liens.  Mrs.  Haw- 
thorne made  some  five  or  six  $1,000  payments 
on  the  principal  of  the  Loan  Society  mort- 
gage and  reduced  the  same  to  about  $22,000. 
At  the  time  of  the  execution  of  the  deed  in 
question  in  this  suit,  L.  F.  Grover  was  in- 
debted to  Mrs.  Hawthorne  fbr  his  one-half 
of  the  attove-mentioned  payments  and  for 
other  money  expended  for  the  protection  of 
the  property  and  for  Improvements  there- 
on. Mr.  Grover,  and  Dr.  Hawthorne,  de- 
ceased, husband  of  Mrs.  Rachel  Hawthorne, 
were  for  many  years  personal  and  political 
friends,  and  it  is  claimed  on  behalf  of  plain- 
tiffs that  the  Hawthorne  Estate  fortune  was 
laid  and  conserved  through  the  friendship, 
advice,  and  financial  assistance  of  Mr.  Gro- 
ver. 

There  Is  but  little  diversity  in  the  opinion 
of  counsel  regarding  the  law  applicable  to  this 
case.  The  main  question  presented  by  the 
record  is:  Was  tbe  deed  intended  to  be  in 
effect  a  mortgage?  Counsel  for  plaintiffs 
maintain  the  affirmative  of  this  question, 
while  counsel  for  defendants  support  tbe 
contrary  view. 

[11  It  is  the  settled  law  of  this  state  that 
a  deed  absolute  upon  its  face  may  be  shown 
by  parol  evidence  to  have  been  intended  aia 
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a  mortgage  to  secure  the  payment  of  money. 
Stephens  v.  Allen,  11  Or.  188,  3  Pac.  168; 
Swegle  ▼.  Belle,  20  Or.  323,  2S  Pac.  633;  Kra- 
mer V.  Wilson,  49  Or.  333,  90  Pac.  133;  El- 
liott V.  Bozorth,  52  Or.  391,  97  Pat  632; 
Bickel  T.  Wessinger,  58  Or.  98,  113  Pac.  34; 
Miles  T.  Hemenway,  117  Pac.  273. 

[J]  In  order  to  determine  whether  or  not 
such  a  deed  is  In  effect  a  mortgage,  the  test 
is  thlB:  Was  a  debt  created,  or  was  a  pre- 
existing debt  continued,  and  was  the  in- 
strument designed  as  security?  If  the  pre- 
existing debt  was  not  extinguished,  or  if 
a  new  debt  was  Intended  to  be  created  and 
the  conveyance  was  given  as  security,  then 
It  should  be  declared  to  be  In  effect  a  mort- 
gage. Bickel  V.  Wessinger,  supra;  Miles  v. 
Hemenway,  supra;  Kinney  ▼.  Smith,  113 
Pac.  854. 

[3]  It  appears  that,  at  the  time  of  the  exe- 
cution of  the  deed,  there  was  no  settlement 
or  accounting  between  Grorer  and  Mrs.  Haw- 
thorne, and  none  of  the  evidences  of  the 
Grovers'  indebtedness  were  canceled  or  sur- 
rendered to  them;  and  it  appears  that  Mrs. 
Hawthorne  did  not  assume  the  German  Sav- 
ings &  Loan  Society  mortgage  or  release  the 
plaintiffs  from  their  liability  thereon,  or  from 
any  of  the  other  similar  indebtedness,  but  the 
mortgage  was  afterwards  assigned  to  the 
Hawthorne  Estate.  It  seems  to  have  been 
uncertain  at  that  time  whether  or  not  Mrs. 
Hawthorne  could  carry  the  amount  of  the 
Indebtedness  and  save  anything  out  of  the 
property.  The  matter  was  allowed  to  stand 
In  the  same  condition  as  regards  the  liabil- 
ity of  the  Grovers.  Mrs.  Hawthorne  advanc- 
ed $100  per  month  for  the  period  of  50 
months,  which  expired  May,  1901,  and  there- 
after the  payments  were  continued  until  the 
1st  of  December,  1906,  when  the  same  were 
Increased  to  ¥150  per  month.  These  latter 
payments  were  continued  until  October,  1907. 

Mr.  Grover  did  not  sign  the  so-called  op- 
tion contract  set  forth  above,  for  the  rea- 
son that  some  of  the  conditions  were  thought 
to  be  unfavorable  to  him;  and,  being  signed 
by  Mrs.  Hawthorne,  it  may  fairly  l>e  treated 
as  an  admission  on  her  part  of  the  facts 
therein  stated.  Tills  instrument  shows  that 
the  affairs  between  Mrs.  Hawthorne  and  the 
Grovers  were  in  an  unsettled  condition,  as 
the  amount  of  the  consideration  was  left  a 
blank.  The  concluding  paragraph  of  this 
docnment,  conferring  upon  Mrs.  Hawthorne 
the  right  to  sell  the  property  for  130,000, 
and  out  of  the  proceeds  retain  and  pay  to 
herself  "all  sums  of  money  then  due  her, 
*  *  *  the  balance  of  said  sum  to  be  turn- 
ed over  to  La  Fayette  Grover  and  Elizabeth 
Grover,"  clearly  indicates  that  the  debt  due 
Mrs.  Hawthorne  from  Grover  was  not  extin- 
guished at  the  time  of  the  execution  of  the 
deed.  The  attempt  to  thereby  obtain  author- 
ity from  Mr.  Grover  for  her  to  sell  the  prop- 
erty Is  not  consistent  with  the  claim  that 
■he  had  complete  title  to  and  control  of  the 


property,  or  that  Grover  had  snrroidered 
the  same  to  her.  Taking  into  consideration 
the  written  instruments  and  all  the  evidence 
showing  the  circumstancee  of  the  transac- 
tion, the  intention  of  the  parties  at  the 
time,  their  conduct  and  declaration  respect- 
ing the  arrangement,  and  their  friendly  re- 
lation, we  think  that  the  deed  in  question 
was  given  as  security,  and  was  Intended  to 
be,  and  is  In  effect,  a  mortgage. 

It  would  seem  that  Mrs.  Hawthorne  de- 
sired to  obtain  an  absolute  deed  of  the  land; 
but  the  evidence  shows  that  her  main  ob- 
ject was  to  secure  the  payment  of  the 
amount  due  her,  and  what  she  was  com- 
pelled to  pay  in  order  to  protect  her  interest 
in  the  property.  Mr.  Grover's  financial  abil- 
ity did  not  permit  him  to  pay  his  share  of 
the  mortgages  and  other  claims,  and  their 
creditors  were  pressing  for  at  least  partial 
satisfaction.  Mrs.  Hawthorne,  in  the  kind- 
ness of  her  heart,  desired  to  make  some  ad- 
vances to  meet  the  necessities  of  the  Grovers. 
She  was  then  owing  money,  and  the  end 
that  she  evidently  had  in  view  was  to  col- 
lect debts  due  her,  and  not  to  acquire  title  to 
more  land.  At  any  time  after  the  deed  was 
executed,  until  1907,  it  would  no  doubt  have 
been  satisfactory  to  Mrs.  Hawthorne  to  have 
had  the  property  sold,  to  have  received  the 
money  due  her,  and  to  have  paid  the  balance 
to  the  Grovers.  In  short,  the  whole  arrange- 
ment savors  of  the  conveyance  being  intend- 
ed as  security,  and  in  effect  a  mortgaga 

[4]  It  is  a  maxim  of  the  law  that,  "Once 
a  mortgage,  always  a  mortgage,"  and  the 
right  of  the  mortgagors  (in  this  instance,  the 
Grovers)  can  only  l>e  extinguished  by  regular 
foreclosure  and  sale.  ReiUy  t.  CuUen,  159 
Mo.  322,  60  S.  W.  126.  This  maxim  is  ap- 
plicable, as  It  appears  from  the  writing  re- 
ferred to,  and  the  other  evidence,  that  Mrs. 
Hawthorne  intended  that  the  conveyance 
should  operate  as  a  mortgage  in  case  Grover 
should  pay  her  the  several  sums  of  mon^ 
due  her,  or,  If  he  should  fall  to  do  so,  then 
that  It  should  be  an  absolute  deed.  Under 
these  conditions,  an  extinguishment  of  the 
Grovers'  right  of  equity  of  redemption  was 
necessitated  by  operation  of  law. 

[C]  The  equitable  rights  of  the  mortgagor 
are  so  fully  recognized  and  protected  that  he 
Is  relieved  from  his  own  express  agreement 
that,  upon  failure  to  pay  the  debt  as  stipu- 
lated, bis  estate  shall  be  forfeited;  such 
agreement  being  held  utterly  void  in  equity. 
It  matters  not  how  strongly  the  parties  may 
express  their  agreement  that  there  shall  be 
no  redemption ;  the  intent  being  contrary  to 
the  rules  of  equity,  it  cannot  be  carried  Into 
effect  2  Jones  on  Mortgagee  (6th  Ed.)  I 
1039 ;  Jackson  v.  Lynch,  129  111.  72,  21  N.  B. 
580,  22  N.  E  246;  Keithley  v.  Wood,  151  III. 
566.  38  N.  E.  149,  42  Am.  St.  Rep.  205; 
Bradbury  v.  Davenport,  114  Cal.  593,  46  Pac. 
1062,  55  Am.  St.  Rep.  92,  and  notes. 

Whatever  be  the  form  of  the  instram«k^ 


Digitized  by 


Google 


814 


121  PACIFIC  REPORTER 


(Or. 


If  Jbtended  as  security  for  tbe  payment  of 
money,  It  Is  a  mortgage,  and  the  right  of  re- 
demption attaches  to  It.  If  the  deed  In  ques- 
tion bad  contained  a  condition  that  It  should 
be  absolute  and  without  redemption  If  the 
money  due  from  Grover  were  not  paid  at  a 
Specified  time,  there  would  be  a  right  of  re- 
demption (2  Jones  on  Mortgages  [6th  Ed.]  | 
1039),  and  the  several  declarations  In  the 
documents  signed  by  Mrs.  Hawthorne,  pur- 
porting that  the  conveyance  was  In  effect  an 
absolute  deed  and  not  intended  as  a  mort- 
gage, would  not  have  any  more  force  than  If 
such  declarations  were  embodied  in  the  deed 
Itself,  even  though  the  option  contract  had 
been  completed  and  executed  by  Grover. 
Any  agreement  which  would  be  objectionable 
in  case  of  a  formal  mortgage  Is  equally  ob- 
jectionable where  a  deed  In  form  Is  In  effect 
a  mortgage.  2  Jones  on  Mortgages  (dtb  Ed.) 
t  1043. 

II]  It  win  be  seen  by  the  cases  cited  that, 
whether  the  contract  Is  embraced  In  one  In- 
strument or  more,  that  would  not  change  the 
nature  of  the  transaction.  The  fact  that  the 
agreement  was  evidenced  by  more  than  one 
written  memorial  would  not  change  the  rule 
as  to  the  admission  of  parol  evidence,  nor  is 
such  evidence  admitted  for  the  purpose  of 
contradicting  the  writings,  but  rather  for 
the  purpose  of  establishing  the  intent  of  the 
parties,  to  determine  an  equity  superior  to 
the  terms  thereof,  and  to  overcome  the  pre- 
sumption that  the  deed  is  what  it  purports 
upon  its  face  to  be. 

[7]  Objections  were  made  to  the  evidence 
of  the  negotiations  between  Grover  and  W. 
L.  Boise,  on  the  ground  that  the  latter  ex- 
ceeded his  authority  as  agent  for  the  Haw- 
thornes.  It  appears  that  most  of  the  trans- 
actions leading  up  to  the  execution  of  the 
deed  were  made  on  the  part  of  the  Haw- 
thomes  through  their  attorney,  Mr.  Boise. 
In  order  for  Mrs.  Hawthorne  to  ratify  and 


obtain  the  benefit  of  part  of  the  transactions, 
she  must  ratify  and  assume  the  burdens  of 
the  whole  thereof.  She  cannot  ratify  the 
same  In  part  and  repudiate  in  part.  Mc- 
Leod  v.  Despaln,  49  Or.  536,  562,  90  Pac.  492. 
92  Pac.  1088,  19  L.  B.  A.  (N.  8.)  276,  124 
Am.  St.  Rep.  1066,  and  cases  there  cited. 
Mrs.  Hawthorne  accepted  the  deed,  paid  the 
monthly  Installments,  and  made  other  |>ay- 
meuts  pursuant  to  the  agreement  she  perfect- 
ed with  Grover  through  her  attorney,  Mr. 
Boise. 

[I]  The  legal  rule  Is  that  the  principal  Is 
not  only  liable  for  the  acts  of  the  agent  in 
the  main  transactions,  but  for  his  acts,  rep- 
resentations, declarations,  or  admissions, 
within  the  scope  of  the  auttiority  confided  to 
him  respecting  the  subject-mater.  If  done  or 
made  at  the  same  time  and  constituting  a 
part  of  the  res  gestae.  Klckland  v.  Wooden- 
ware  Co.,  68  Wis.  34,  40,  31  N.  W.  471,  60 
Am.  Rep.  831,  citing  Story  on  Agency,  {  134. 

At  the  time  of  the  conveyance  of  the  land 
by  Mrs.  Hawthorne  to  the  corporation,  she 
and  her  daughters  were  the  officers  of  the 
Hawthorne  Estate,  and  they  had  knowledge 
of  all  the  transactions  with  plaintiffs.  There- 
fore  this  transfer  does  not  affect  this  case. 

The  motion  of  defendants  to  dismiss  this 
appeal  Is  determined  by  the  opinion  this  day 
rendered  by  this  court  In  the  case  of  Grover 
et  al.,  Respondents,  v.  Hawthorne  et  al..  Ap- 
pellants, and  therefore  such  motion  should 
be  denied. 

From  the  foregoing  considerations  it  fol- 
lows that  the  decree  of  the  lower  court  must 
be  reversed,  and.  the  cause  remanded,  with 
directions  to  the  circuit  court  to  enter  a  de- 
cree declaring  the  deed  to  be  In  effect  a 
mortgage,  to  ascertain,  by  an  accounting,  the 
amount  due  defendants  from  plaintiffs,  and 
for  such  proceedings  as  may  be  necessary 
and  proper,  not  Inconsistent  with  this  opin- 
ion. 
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ANDEttSON  ▼.  HUBMJT-MASON  CO. 

(Suprema  Court  of  Waihinston.    Feb.  29, 
1912.) 

1.  Damages  (f  216*)— Pibsowai,  Iwjumr— Ac- 
tions—I  N8TBUonoii»—FDTUB«  Paut. 

In  an  employe's  actioa  for  peraomd  inju- 
ries, an  instruction  to  take  into  account  sucli 
future  pain  ai  the  injured  party  "will  antfer," 
instead  of  auch  aa  he  may  reasonably  be  ex- 
pected to  suffer,  la  not  prejudicial  to  the  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  I  2ie.*l 

a.   AFPEAI.    and     BBBOB    (i     1066*)— PZBBOKAi 

IMJUBT— Actions  —  iNSTBTjomoNB  —  Medi- 
cal Expenses— Habklebs  Ebbor. 

In  an  employS's  action  for  personal  Inju- 
ries, an  instruction  authorizing  the  jury  to  in- 
clude in  the  damages  such  reasonable  sum  as 
the  evidence  satisfied  them  the  plaintifl  had 
theretofore  been  or  might  thereafter  be  called 
upon  to  expend  for  physicians  and  surgeons 
was  not  prejudicial  to  the  defendant,  although 
tbera  was  no  evidence  aa  to  any  such  medical 
expenses. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
[Error,  Cent.  Dig.  i  4220 ;    Dec.  Dig.  J  1066. 'j 

Department  1.  Appeal  from  Superior  Court, 
Pierce  County;  M.  h.  Clifford,  Judge. 

Action  by  John  Anderson  against  the  Hur- 
ley-Mason Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Hayden  &  Langhome,  for  appellant  Gor- 
don, JEasterday  A.  Aakren,  for  respondent 

60SE;  J.  This  Is  a  suit  to  recover  dam- 
ages for  personal  injurtes  sustained  by  the 
plaintiff  while  In  the  service  of  the  defend- 
ant There  was  a  verdict  and  Judgment  for 
the  plaintiff  tor  $2,600.  The  defendant  has 
appealed. 

The  court  gave  to  the  Jury,  a&ong  other 
Instructions,  the  following:  "If  from  the 
evidence  and  these  Instructions  yon  consider 
the  plaintiff  Is  entitled  to  recover,  then  you 
will  proceed  to  fix  the  amount  of  damages 
to  be  awarded  him.  In  doing  so  you  should 
take  Into  account  the  nature  and  extent  of 
his  Injuries,  the  pain  and  suffering  which  he 
has  endured,  the  loss  of  time  heretofore  sus- 
tained by  him  on  account  of  his  Injuries, 
the  effect  that  his  Injuries  will  have  upon 
his  earning  capacity  In  the  future,  the  per- 
manency or  otherwise  of  Ms  injuries,  and 
any  future  pain  which  he  will  suffer  In  con- 
sequence of  them,  and  any  deprivation  of 
ability  to  enjoy  life,  as  may  be  shown  by 
the  evidence.  Ton  may  also  Include  such 
reasonable  sum  as  the  evidence  satisfies  you 
he  has  heretofore  been  or  may  hereafter  be 
called  upon  to  expend  for  physicians  and 
surgeons."  The  appellant  earnestly  con- 
tends that  the  instruction  quoted  is  errone- 
ous In  at  least  two  respects:  (1)  It  Is  said 
that  the  court  should  have  instructed  the 
Jury  that  it  might  take  into  account  any 
future  pain  which  the  respondent  might  rea- 


sonably be  expected  to  suffer  in  e<»seqaence 
of  his  injury,  and  that  the  words  "which  he 
will  suffer"  make  the  instruction  erroneous; 
C2)  that  the  court  erred  In  instmctiiig  the 
Jury:  "Tou  may  also  include  such  reasonable 
sum  as  the  evidence  satisfies  yon  he  has 
heretofore  been  or  may  hereafter  be  called 
upon  to  expend  for  physicians  and  sur- 
geons." We  will  consider  these  propositions 
In  the  order  stated. 

[1]  We  think  the  first  assignment  is  high- 
ly technical.  In  criticising  this  part  of  the 
instruction,  counsel  relies  upon  the  case  of 
Ongaro  v,  Twohy,  49  Wash.  93,  94  Pac.  916. 
In  that  case  the  court  instructed  the  Jury 
tliat  they  were  authorised  to  compensate  the 
plaintiff  "for  pain  and  suffering  which  he 
maif  endtire  in  the  future."  The  court  said 
that  that  was  not  the  rule,  but  that  he  was 
entitled  to  recover  for  such  future  pain  and 
suffering  "as  are  reasonably  certain  to  re- 
sult from  the  Injury."  There  is  a  wide 
difference  in  meaning,  however,  between  the 
instruction  in  the  Ongaro  Case  and  the  in- 
struction given  In  the  case  at  bar.  The  In- 
struction in  this  case  is  supported  by  the 
rule  announced  in  Harris  v.  Brown's  Bay 
Logging  Company,  57  Wash.  8,  106  Pac  152. 
In  that  case  an  instruction  was  approved 
which  permitted  the  jury  to  compensate  the 
injured  party  for  "his  suffering  and  pain 
which  he  has  undergone  and  which  you 
think  probable  from  the  testimony  he  will 
experience  in  the  future."  The  word  "will," 
used  in  the  present  instruction,  puts  a  heav- 
ier burden  upon  the  Injured  party  than  was 
put  upon  him  by  the  instruction  in  the  On- 
garo Case,  and  is  a  stronger  word  than  the 
word  "probable"  approved  in  the  Harris 
Case.  Indeed,  it  may  be  safely  said  that  the 
instruction  complained  of  bears  harder  upon 
the  resi)ondent  than  would  the  words  "sncb 
as  are  reasonably  certain  to  happen."  There 
is  no  evidence  that  the  respondent  incurred 
any  expense  for  medical  services. 

[2]  The  second  contention,  we  think,  is 
also  without  merit  The  language  criticised 
is  in  principle  supported  by  Niemyer  v. 
Washington  Water  Power  Company,  45  Wash. 
170,  88  Pac.  103,  Webster  v.  Seattle,  Benton, 
etc.,  R.  Co.,  42  Wash.  364,  85  Pac.  2,  Cole  v. 
Seattle,  Renton,  etc,  R.  Co.,  42  Wash.  462, 
85  Pac.  3,  and  Neal  t.  Phoenix  Lumber  Com- 
pany, 117  Pac.  267.  In  the  Niemyer  Case 
the  Jury  were  instructed  that  if  their  ver- 
dict was  for  the  plaintiff,  they  might  allow 
him  such  expenses  as  he  had  Incurred  for 
medical  attention,  "if  any  is  shown  by  the 
testimony  in  the  case."  It  was  argued  that 
tills  Instruction  was  erroneous,  because  there 
was  no  evidence  as  to  the  value  of  the  med- 
ical services  rendered  to  the  respondent  We 
held  that  the  effect  of  the  instruction  was 
to  direct  the  mind  of  the  jury  to  the  fact 
that  such  expenses  were  compensatory,  and 
allowable  only  when  based  upon  the  evidence 
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In  the  case.  In  the  Neal  Case  the  court, 
In  Instructing  the  Jury  as  to  the  damages 
that  could  be  recovered  by  a  minor  In  con- 
sequence of  the  loss  of  her  father,  failed  to 
consider  the  contingency  of  the  daughter's 
death  before  she  reached  the  age  of  18 
years.  This  was  urged  as  error  on  appeal. 
But  we  held  that  the  argument  was  tech- 
nical, that  the  Jury  knew  as  well  as  the 
court  the  uncertainty  of  human  life,  and 
that  it  no  doubt  considered  the  instruction 
in  the  light  of  the  contingency.  In  Mlgtaell 
v.  Stone,  175  111.  261,  51  N.  K  906,  a  suit 
by  the  father  to  recover  damages  for  the 
seduction  of  his  daughter,  the  court  included 
as  an  element  of  damages  "money  neces- 
sarily paid  out  or  incurred  by  him  for  physi- 
cians' services  and  medicines,  if  any  are 
shown  by  the  evidence."  There  was  no 
proof,  either  of  a  payment,  or  of  a  promise 
to  pay  for  such  items.  It  was  held  that 
the  Instruction  was  "defective,"  but  that, 
as  limited  by  the  words  "if  any  are  shown 
by  the  evidence,"  it  would  not,  on  a  mere 
incidental  matter,  mislead  the  Jury  or  work 
harm  to  the  defendant. 

The  appellant  relies  on  the  following 
cases:  Olson  v.  Erlckson,  63  Wash.  458.  102 
Pac.  400;  Grays  Harbor  Boom  Company  v. 
Lownsdale,  54  Wash.  8.3,  102  Pac.  1041,  104 
Pac.  267;  Brown  v.  White,  202  Pa.  297,  51 
Atl.  962,  58  L.  R.  A.  321;  Scott  v.  Banks, 
44  App.  Dlv.  28,  60  N.  Y.  Supp.  397;  Pum- 
phrey  v.  St.  Ijouis,  etc.,  R.  Co.,  14  Ter.  Civ. 
App.  455,  37  S.  W.  360;  Chicago,  St  Louis 
&  P.  R.  Co.  V.  Butler,  10  Ind.  App.  244,  38 
N.  H.  1;  Reed  v.  C,  R.  I.  &  P.  R.  Co.,  57 
Iowa,  23,  10  N.  W.  285,  The  instruction 
in  the  Olson  Case  was  held  erroneous  be- 
cause it  was  thought  the  court  assumed 
"that  there  was  evidence  before  the  Jury 
Justifying  a  finding  In  favor  of  the  respond- 
ent" for  indebtedness  incurred  for  medical 
or  surgical  attendance,  hospital  services,  etc., 
when  there  was  in  fact  no  such  evidence. 
We  think  the  instruction  there  given  Justi- 
fied that  interpretation,  and  in  that  respect 
it  is  unlike  the  instruction  at  bar.  In  the 
Lownsdale  Case  the  Judgment  was  reversed 
because  the  trial  court  permitted  Improper 
elements  of  damages  to  be  Injected  into  the 
case,  and  because  It  was  thought  the  verdict 


returned  could  not  have  been  found  without 
accepting  wrong  elements  of  damages.  In 
the  Brown  Case  there  was  no  evidence  show- 
ing'the  amount  of  money  expended  for  med- 
ical services,  and  the  trial  court  permitted 
the  Jury  to  determine  that  question  without 
evidence.  The  language  of  the  instruction 
is  not  set  forth.  In  the  Scott  Case  the  court 
instructed  the  Jury  that  there  was  no  evi- 
dence in  the  case  of  any  pecuniary  loss,  ex- 
cept such  as  they  might  Infer  from  the  serv- 
ices of  the  physicians.  This  was  held  error. 
It  Is  apparent  that  there  is  little  resemblance 
between  that  instruction  and  the  instruction 
criticised  in  this  case.  The  Pumphrey  Case 
supports  the  appellant's  contention.  In  the 
Butler  Case  the  Jury  (without  any  evidence 
on  the  question)  was  instructed  that,  in  de- 
termining the  damages,  it  should  consider 
the  "expenses  of  curing  or  attempting  to 
cure  himself."  This  was  held  e— -ir:  the 
court  saying  that  "it  is  error  to  ii  .act  the 
Jury  as  if  there  was  evidence  in  the  case 
in  support  of  tliat  averment"  In  tbe  Reed 
Case  the  court  instructed  the  Jury  that  If 
it  found  the  plalntlflF  was  entitled  to  recover. 
It  should  allow  for  "expenses  reasonably 
incurred  for  medical  care  and  attention." 
There  was  no  evidence  as  to  any  such  ex- 
penses. The  court  said:  "They  doubtless 
would  feel  authorized  to  determine  the 
amount  to  be  allowed  therefor  according  to 
their  own  Judgment,  without  aid  of  evi- 
dence." The  instruction  in  this  case  limits 
the  recovery  to  such  reasonable  sum  as  the 
evidence  shows  to  have  been  expended.  We 
think  it  may  be  fairly  said  of  the  instmc- 
tion  that  it  warned  tbe  jury  that  there 
could  be  no  recovery  for  the  items  mention- 
ed unless  tbe  evidence  justified  it 

It  is  not  contended  'that  tbe  evidence  Is 
insuflicient  to  support  tbe  verdict  or  that 
the  verdict  is  excessive.  We  have,  however, 
read  the  evidence,  and  it  is  apparent  tbat 
if  the  jury  credited  the  testimony  of  the  re- 
spondent and  his  witnesses,  the  verdict  re- 
turned will  bardly  compensate  him  for  tbe 
injuries  he  has  sustained. 

The  judgment  is  affirmed. 

DUNBAR,  C.  J.,  and  C!ROW  and  TASK- 

EB,  W.,  concur. 
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MARTIN  V.   RAXKERT. 

(Sapreme  Court  of  WaBhington.     Feb.  28, 
1912.) 

1.  Taxation     (J    421*) —Assessment  — De- 
scription—Levt. 

Land  included  as  a  block  in  a  platted  ad- 
dition was  subdivided  into  lots,  and  platted  as 
an  independent  addition  under  a  plat  approved 
and  filed.  Held,  that  a  tax  levied  upon  it  by 
mistake  according  to  its  description  in  the  for- 
mer plat  was  void,  where  it  was  correctly  as- 
sessed for  the  same  years  and  for  several  pre- 
vious years  by  its  description  in  the  latter  plat. 
[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  §{  720-735;  Dec.  Dig.  |  421.*] 

2.  Taxation    (5  692*)  — Erfobcement— Ac- 
tions—Judgment— Collateral  Attack. 

Under  the  exception  in  Rem.  &  Bal.  Code, 
I  9267,  permitting  a  tax  judgment  to  be  collat- 
erally attacked  n-here  the  tax  has  been  paid  or 
the  real  estate  is  not  subject  to  taxation  or 
assessment,  a  tax  judgment  based  upon  an  as- 
sessment erroneously  describing  the  land, 
where  there  has  been  a  correct  assessment  of 
the  same  land  for  the  same  period  and  part  of 
the  taxes  under  the  correct  assessment  paid, 
may  be  attacked  in  a  suit  to  quiet  title. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {{  1387,  1389;   Dec.  Dig.  {  692. •] 

Department  2,  Appeal  from  Superior 
Court,  Franklin  County;  D.  H.  Carey,  Judge. 

Action  by  Harrison  B.  Martin  against 
Charles  Rankert.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    AfBrmed. 

Harrison  B.  Martin,  pro  se.  H.  B.  Mo- 
land,  for  respondent. 


MOUNT,  J.  Action  to  quiet  title  to  cer- 
tain real  estate  in  the  town  of  Pasco.  The 
trial  court  found  in  favor  of  the  defendant, 
and  entered  a  decree  accordingly.  The  plain- 
tiff has  appealed. 

The  facts  are  substantially  all  record 
facts,  and  are  not  disputed.  It  appears  that 
in  the  year  1889  one  Pettit  and  wife  platted 
Into  lots  and  blocks  a  tract  of  land  which 
they  then  owned.  They  filed  this  plat,  which 
designated  the  land  as  "Pettit's  addition  to 
tbe  town  of  Pasco."  One  of  the  blocks  upon 
tbis  plat  was  not  Bubdlvlded  into  lots.  This 
block  was  designated  on  the  plat  as  block 
B.  It  was  a  triangular  tract,  and  contained 
2.87  acres  of  land.  On  March  1,  1890,  one 
M.  J.  Fox,  being  then  ttie  owner  of  block 
B,  subdivided  this  block  Into  32  lots,  num- 
bered from  1  to  32,  inclusive.  The  block 
was  then  platted,  and  the  plat  was  approved 
and  filed  in  the  county  auditor's  office.  This 
plat  designated  the  block  "Keystone  addi- 
tion to  Pasoo."  These  lots  were  afterwards 
sold  and  conveyed  to  various  persons  under 
descrtptlona  in  Keystone  addition.  After 
tbls  last-named  plat  was  filed,  this  block, 
'^^liich  liad  theretofore  been  assessed  for  pur- 
poses of  taxation  as  "block  B,  Pettit's  ad- 
dition," was  dropped  from  tbe  tax  rolls  for 
the  years  1890-91-92-93,  and  the  property 
'%»-as  thereafter  continuously  assessed  to  the 


various  owners  as  lots  In  Keystone  addition. 
The  taxes  on  lots  1  to  15,  inclusive,  have 
been  paid  by  the  owners  ever  since.  The 
taxes  on  lots  16  to  31  were  permitted  to 
become  delinquent.  In  the  year  1894  the 
whole  block  was,  by  mistake,  again  placed 
upon  the  tax  rolls  as  "block  B,  Pettit's  ad- 
dition to  Pasco,"  and  was  assessed  to  own- 
ers "unknown."  Taxes  were  charged  against 
the  whole  block,  aggregating  $4.62  for  tbe 
years  1894-95-96.  Taxes  were  for  the  same 
years  also  levied  upon  the  same  land  as  lots 
In  Keystone  addition,  and  the  taxes  were 
paid  regularly  by  about  one-half  of  tbe  own- 
ers. The  other  lots  were  permitted  to  go 
delinquent,  as  stated  above.  The  taxes  as- 
sessed against  the  whole  block  as  one  par- 
cel, under  the  description  of  "block  B  of 
Pettit's  addition,"  also  became  delinquent. 
Certificates  of  delinquency  were  issued  to 
Franklin  county,  and  afterwards,  in  the 
year  1902,  the  county,  by  a  general  tax  fore- 
closure, proceeded  to  sell  the  same  land 
under  the  two  different  descriptions.  Tbe 
plaintiff  acquired  title  to  the  whole  block 
under  the  foreclosure  proceedings  against 
block  B  of  Pettit's  addition,  while  the  de- 
fendant subsequently  acquired  title  to  lots 
16  to  31,  Inclusive,  of  Keystone  addition,  be- 
ing about  half  of  what  was  formerly  block 
B  of  Pettit's  addition. 

[1]  It  is  argued  by  the  appellant  that  he  is 
entitled  to  prevail  in  this  action  because 
his  title  from  the  county  is  prior  in  time 
to  that  of  defendant,  and  that,  when  the 
county  issued  the  deed  to  him.  It  thereby 
divested  itself  of  all  title,  and  could  not 
thereafter  vest  title  In  another.  It  is  ap- 
parent, however,  that  the  title  depends  upon 
the  validity  of  the  tax  upon  which  the  fore- 
closure was  based.  It  is  not  disputed  that  a 
double  tax  was  levied  upon  tbe  same  land, 
and  It  is  not  disputed  that  error  occurred 
by  the  taxing  officers  in  placing  the  descrlp- 
Uon  "block  B,  Pettit's  addition,"  upon  the 
tax  rolls,  when  the  land  was  already  upon 
the  same  rolls  where  It  had  been  carried 
for  several  years  under  another  description, 
according  to  the  later  replat  which  had  su- 
perseded tbe  former  description.  A  nota- 
tion, to  the  effect  that  block  B,  Pettit's  ad- 
dition, was  erroneously  sold  and  assessed, 
was  made  upon  the  tax  rolls  by  the  county 
treasurer,  as  la  required  by  section  9264, 
Rem.  &  Bal.  Code,  as  soon  as  the  error  was 
discovered,  which  was  prior  to  the  time  this 
action  was  brought.  There  can  be  no  doubt 
that  one  of  these  taxes  was,  and  is,  void.  It 
seems  clear  upon  tbe  record  that  the  tax 
levied  under  the  description  "block  B,  Pet- 
tit's addition,"  must  be  so  held,  because  the 
land  had  been  assessed  for  several  years 
under  the  description  designated  In  the  later 
plat,  and  also  because  the  former  description, 
block  B  of  Pettit's  addition,  had  been  dis- 
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continued  and  was  by  mistake  inserted  upon 
tbe  tax  rolls.  Tbe  whole  block  was  at  that 
time  owned  by  several  different  persons. 
Taxes  had  been  paid  upon  fully  one-half  of 
the  block  by  such  owners,  who,  so  far  as 
this  record  shows,  knew  nottiing  of  the 
other  assessment. 

[2]  Where  the  tax  lias  been  paid,  or  where 
the  real  estate  is  not  subject  to  taxation 
or  assessment,  a  tax  judgment  may  be  at- 
tacked collaterally.  Rem.  &  Bal.  Code,  § 
9267;  Loving  v.  McPhall.  48  Wash.  113,  92 
Pac.  944;  Bullock  v.  Wallace,  47  Wash.  6.90. 
92  Pac.  675.  We  are  satisfied  that  the  tax 
levied  upon  the  block  after  Its  subdivision 
Into  lots,  under  an  approved  plat  which  des- 
ignated the  tract  as  Keystone  addition  was 
a  valid  levy,  and  tbat  the  other  levy,  having 
been  made  by  mistake,  was  void.  The  trial 
court  therefore  whs  rlRht  in  concluding  tliat 
the  plaintiff  had  no  title  to  any  part  of  tbe 
land. 

The  judgment  is  therefore  affirmed. 

DUNBAR.  C.  J.,  and  FUI.LERTOX,  MOR- 
RIS, and  ELLIS,  JJ.,  concur. 


ULRICH  V.  PATEROS  WATER  DITCH  CO. 

et  al. 

(Supreme  Court  of  Washington.     Feb.  28, 
1912.) 

1.  SPECinc  Performance  (8  17*)  —  Irrioa- 
Tios  Contracts. 

A  contract  to  furnish  water  for  irrigation 
of  described  tracts,  which  provides  that  the 
conditions  sball  be  binding  on  each  parcel  uf 
land  separate  from  the  other  and  on  heirs  and 
assigns,  shows  tiiat  the  conditions  run  with  the 
land,  and  a  purchaser  of  a  tract  occupies  the 
position  of  the  original  party  to  the  contract, 
and  he  may  specifically  enforce  it. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  §§  39,  44;  Dec.  Dig.  { 
17.*] 

2.  Corporations  (|  426*)— Contracts— Rati- 
fication. 

Where  a  purchaser  of  substantially  all  of 
the  stock  of  a  corporation  organized  to  supply 
water  for  irrigation  contracted  with  the  seller 
to  furnish  water  from  the  ditches  of  the  cor- 
poration for  the  irrigation  of  described  par- 
cels of  land  of  tbe  seller,  and,  after  the  pur- 
chaser became  the  managing  officer  of  the  cor- 
poration, payments  were  made  to  it  for  furnish- 
mg  water  on  tbe  lands  described,  the  contract 
was  ratified  by  the  corporation,  and  it  was 
bound  by  it. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Dec.  Dig.  i  426.*] 

3.  Specific  Performance  ($20*)- Contracts 
Enforceable  —  Certainty  —  "Miners' 
Inch." 

A  contract  to  furnish  a  specified  number 
of  miners'  inches  of  water  for  irrigation  pur- 
poses is  sufficiently  certain  to  justify  specific 
performance,  where  witnesses  explain  the 
meaning  of  the  ambiguous  term  "miners'  inch" 
and  show  that  at  the  time  of  the  making  of  the 
contract  it  was  commonly  understood  that  the 
term  meant  a  quantity  of  water  which  would 
flow  through  an  orifice  an  inch  square  under  a 


four-inch  pressure,  and  tbat  a  four-inch  pres- 
sure meant  a  head  of  water  which  stood  four 
inches  above  the  top  of  the  orifice,  and  such 
testimony  is  not  disputed. 

[Ed.  Note.— For  other  cases,  see  Specific 
Performance,  Cent.  Dig.  U  69-82;  Dec.  Dig. 
i  29.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4513.] 

4.  Waters  and  Water  Courses  (|  263*)— 
Contracts  to  Supply  Water  for  Irbioa- 
tion— Damages. 

An  irrigation  corporation  contracted  to 
furnish  water  from  its  ditch  through  laterals 
or  measuring  boxes  for  the  irrigation  of  land 
so  situated  as  to  require  the  construction  of 
ditches  across  private  property  of  third  per- 
sons, and  across  a  state  road  and  a  railroad 
right  of  way.  The  right  to  construct  such  a 
ditch  was  not  shown.  Held,  tbat  the  owner  of 
the  land,  not  required  to  construct  a  ditch,  or 
to  obtain  a  right  to  do  so  after  the  refusal  of 
the  corporation  to  furnish  water,  could  only 
recover  legal  interest  on  his  investment,  and 
damages,  based  on  the  value  of  crops  which 
he  might  have  produced  with  water,  if  furnish- 
ed by  the  corporation,  were  too  remote;  the 
land  not  having  been  planted. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  f  324;  Dec  Dig.  i 
263.*] 

Department  2.  Appeal  from  Superior 
Court,  Chelan  County;  W^llliam  A.  Urim- 
shaw.  Judge. 

Action  by  Gustav  Uirich  against  the  Pat- 
eros  Water  Ditch  Company  and  otbera. 
From  a  judgment  of  dismissal,  plaintiff  ap- 
peals.    Reversed   and   remanded. 

Peter  McPberson,  for  appellant  Smith  & 
Gresham,  for  respondents. 

MOUNT,  J.  Action  for  spedlic  perform- 
ance of  a  contract.  Upon  a  trial  of  tlie 
case,  tbe  court  denied  the  plaintiff  any  re- 
lief and  dismissed  the  action.  Plaintiff  has 
appealed. 

It  appears  that,  prior  to  October,  1905, 
one  C.  J.  Steiuer  had  constructed  a  dltdi  or 
canal  about  six  miles  in  length  along  tbe 
Methow  and  Columbia  rivers,  which  ditch 
extended  eastward  up  and  along  ttie  low- 
lands of  tbe  Columbia  to  a  point  about  one- 
fourth  of  a  mile  from  lots  1  and  2,  section 
29,  township  30  N.,  range  24  E.,  in  Olcnnogan 
county.  This  land  at  that  time  was  govern- 
ment land,  but  had  been  filed  upon  by  Mr. 
Steiner.  Water  was  taken  out  of  the  Meth- 
ow river,  and  was  conveyed  in  the  ditch  to 
the  lands  lying  along  tbe  canal,  for  pur- 
poses of  irrigation.  After  the  completion  of 
this  ditch,  Mr.  Steiner  organised  a  corpora- 
tion, known  as  the  "Pateros  Water  Ditch 
Company,"  to  which  he  oonveyed  tbe  ditch 
with  all  bis  rights  and  obligations.  At  ttiat 
time  Mr.  Steiner  held  98  shares  of  tbe  stock 
of  tbe  corporation,  being  all  of  the  atock,  ex- 
c^t  2  shares.  Thereafter,  on  October  28. 
1906,  Mr.  Steiner  sold  and  transferred  all 
his  shares  of  stock  in  the  corporation  to 
Mr.  W.  A.  Sexsmith  and  Nellie  E.  Sexsmlth. 
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In  cousicleratlon  of  an  agreement:  entered  ior 
to  as  follows: 

"For  and  In  consideration  for  a  transfer 
of  98  shares  in   the   Pateros   Water   Ditch 
Company,    of    Pateros,    Okanogan    county, 
Washington,  by  C.  J.  Steiner,  party  of  the 
first  part,   to  Wm.  A.   Sexsmlth  and  Nellie 
E.  Sexsmlth,  his  wife,  parties  of  the  second 
imrt,  Wm.  A.  Sexsmlth  and  Nellie  E.  8ex- 
Kmlth,  his  wife,  agree  to  famish  &7  miners' 
Inches  of  water  for  domestic  and  irrigation 
purposes    during    the    Irrigation    season    of 
each  year,  which  shall  begin   with  the  Ist 
day  of  May,  1900,  and  continue  until  the  l8t 
day  of  October,  1006,  and  each  year  there- 
after.   May  Ist  to  October  1st  of  each  year 
shall  constitate  the  irrigation  season.    This 
water  to  be  furnished  from  the  Pateros  water 
ditch  through  laterals  or  measuring  boxes 
put  in   by  the  Pateros  Water  Ditch  Com- 
pany, at  such  a  point  as  Is  most  convenient 
to  take  the  water  from  the  ditch  to  put  It 
on  the  hereafter  described  land,  this  water 
to  be  furnished  on  the  following  described 
lands,  to  wit:    7  miners'  Inches  to  be  fur- 
nished for  and  on  the  lots  1  and  2,  sec.  34, 
and  lot  4,  sec.  27,  township  30,  R.  28  E.,  W. 
M.;  35  miners'  Inches  for  and  on  the  south 
one-half    northwest   one-quarter,    northwest 
one-quarter    of   the    southwest    one-quarter 
and  lot  5,   all   In  section  36,   township  30. 
R.  23  E.,  W.  M.;   10  miners'  Inches  for  and 
on  lots  4  and  5  to  be  used  on  what  Is  now 
known  as  the  East  i^telner  tract,  all  In  sec. 
31,  township  30,  R.  24  E.,  W.  M.;    5  miners' 
Inches  for  and  on  lots  1  and  2,  sec.  29,  town- 
ship 30,  R.  24  E.,  W.  M.,  all  of  these  tracts 
being  under  the  Pateros  water  ditch  and  in 
Okanogan  county,  state  of  Washington.     Said 
Wm.  A.  Sexsmlth  further  agrees  to  exercise 
all  due  diligence   In  keeping  ditch  bank  in 
good  repair,  and  sufficiently  high  to  prevent 
any  danger  of  breaks  in  said  ditch  to  the 
damage  of  the  above-described  lands.     But 
If  after  all  due  diligence  has  been  exercised 
said  ditch  bank  shall  break  either  by  forcea- 
ble  entry  or  leaks  in  banks,  or  any  other 
unavoidable  cause,  said  0.  J.  Steiner  waives 
all    claims   for   damage   from    said    Pateros 
Water  Ditch  Company.     Said  Wm.  A.  Sex- 
smlth also  reserves  the  right  to  cut  off  the 
■water   for    general    or    special    repairs,   but 
agrees  to  restore  it  as  speedily  as  possible. 
C.  J.  Steiner,  party  of  the  first  part,  agrees 
to  pay  said  Pateros  Water  Ditch  Oompduy, 
at  Pateros,  Washington,  a  maintenance  fee 
ot  fl.50  per  miners'  Inch  of  water  each  year, 
being    the   sum    of   $85.50   per   year.     This 
maintenance  fee  to  become  due  and  payable 
to   Pateros,  Washington,   on  the  first   Mon- 
day In  May  of   each  year,  beginning  with 
May,   1906,  and  each   year  thereafter.     If 
HA  Id  maintenance  fee  Is  not  paid  as  above 
described,  then  and  in  that  case  the  Pateros 
'^'ater  Ditch  Company  shall  have  the  right 
to  cut  off  tlie  water  supply  until  such  a  time 
us    when  the  maintenance  is  paid.     If  the 


said  maintenance  fee  is  not  paid  before  six 
months  after  the  first  Monday  In  May  of 
each  year  the  Pateros  Water  Ditch  Company 
shall  have  the  right  to  cancel  the  water  on 
such  a  tract  as  said  uuiintenance  fee  has 
not  been  imld  in  the  above-specified  time. 
The  above  conditions,  however,  shall  not  be 
binding  as  a  whole  but  on  each  parcel  of 
land  separate  and  apart  from  the  other, 
and  only  such  a  tract  as  falls  to  meet'  the 
above  conditions  are  subject  to  these  condi- 
tions. Said  W.  A.  Sexsmlth  further  agrees 
to  give  a  regular  water  deed  to  furnish  wa- 
ter for  the  above-described  land  as  soon  as 
he  Is  elected  president  of  the  Pateros  Water 
Ditch  Comiwny,  and  under  the  same  condi- 
tions as  herein  provided.  This  deed  is  to  be 
the  regular  water  deed  same  as  is  furnished 
others  along  the  ditch.  Deed,  however,  to 
embody  the  conditions  of  this  contract.  Wm. 
A.  Sexsmlth  farther  agrees  to  allow  to  be 
put  Into  the  Pateros  water  ditch  wheels  or 
any  device  whereby  water  may  be  lifted  and 
put  on  lands  above  said  ditch,  not  to  inter- 
fere with  the  building  or  repair  of  said 
ditch.  Said  Wm.  A.  Sexsmlth  agrees  to  al- 
low this  water  to  be  taken  from  said  ditch 
for  as  much  laud  as  may  be  watered  in  this 
way  for  the  regular  maintenance  fee  ot  |1.50 
per  acre  for  the  water  for  as  much  land  on 
the  aforesaid  described  lands  now  owned  by 
C.  J.  Steiner  for  such  irrigation  season; 
these  conditions  to  be  binding  on  heirs  and 
assignees." 

The  contract  was  duly  signed  and  filed  fbr 
record  in  the  office  of  the  county  auditor. 
Thereafter  Mr.  Steiner  paid  to  the  Pateros 
Water  Ditch  Company  the  maintenance  fee 
of  $1.50  per  miners'  Inch  for  the  years  lOOtt- 
07  upon  all  of  the  lands  described  in  the 
contract.  In  the  year  1907,  Mr.  Steiner  re- 
linquished his  filing  upon  lots  1  and  2  of 
section  20,  township  3,  range  24  E.,  W.  M., 
to  the  plaintifF,  and  deeded  to  him  the  wa- 
ter right  to  five  Inches  of  water  to  be  used 
upon  that  tract  of  land.  Thereafter,  for 
the  years  1008-09,  the  plaintiff  tendered  the 
maintenance  fee  of  $7.50  for  each  year  to 
Mr.  Sexsmlth,  who  was  then  manager  of  the 
water  company,  and  demanded  that  the  wa- 
ter be  furnished  for  the  five  acres  of  land 
capable  of  Irrigation.  Both  the  tender  and 
the  demand  were  refused.  Thereafter  this 
action  was  begun  for  specific  enforcement  of 
the  contract  and  for  damages. 

The  trial  court  was  apimrently  of  the 
opinion  that  the  contract  was  one  made  by 
a  stockholder  of  the  corporation,  and  for 
that  reason  could  not  be  specifically  enforc- 
ed against  the  corporation;  and  also  that, 
even  If  the  contract  had  been  ratified  by 
the  corporation,  it  could  not  be  specifically 
enforced,  because  the  amount  of  water  was 
described  in  "minere"  inches,"  which  was  too 
indefinite  and  uncertain  to  Justify  specific 
performance;  and  also,  since  specific  per- 
formance could  not  be  enforced,  the  plain- 
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tiff  must  seek  his  damages  In  an  action  at 
law. 

[1]  It  Is  apparent  that  the  plaintiff  In  this 
action  occupies  the  same  relation  to  the  con- 
tract, in  80  far  as  it  applies  to  the  land 
purchased  by  him  from  Mr.  Stelner,  as  Mr. 
Stelner  himself  would  occupy,  had  he  not 
sold  the  land  and  water  right  to  plaintiff, 
because  the  contract  provides  that  the  con- 
ditions thereof  shall  be  binding  "on  each 
parcel  of  land  separate  and  apart  from  the 
other,"  and  that  "these  conditions  shall  be 
binding  upon  heirs  and  assignees,"  which 
indicates  clearly  that  the  conditions  run 
with  the  land,  and  are  not  personal  to  Mr. 
Stelner. 

[2]  It  is  also  apparent  that  the  contract 
was  made  by  Mr.  Sexsmlth  and  wife  as 
stockholders.  But  it  Is  clear  that  Mr.  Sex- 
smith  and  wife  obtained  the  stock  for  the 
purpose  of  managing  the  affairs  of  the  cor- 
poration; for  It  Is  agreed  that  Mr.  Sex- 
smith  shall  execute  a  deed  as  soon  as  he  is 
elected  president,  and  the  whole  context  of 
the  contract  shows  that  he  was  purchasing 
substantially  all  of  the  stock  of  the  corpora- 
tion with  the  Intention  of  carrying  on  the 
business  of  the  corporation.  The  contract 
was  entered  Into  for  the  benefit  of  the  cor- 
poration, as  well  as  for  the  benefit  of  the 
owners  of  the  land.  The  contract  was  in 
line  with  the  purposes  for  which  the  cor- 
poration was  organized.  While  it  is,  no 
doubt,  true  that  a  stockholder,  as  such,  may 
not  enter  into  a  contract  which  will  bind  the 
corporation  of  which  he  is  a  stockholder, 
nevertheless,  If  the  corporation  adopts  and 
ratifies  the  contract  by  accepting  the  benefits 
thereof,  it  will  be  bound  by  the  obligntions 
of  such  contract  Cook  on  Corporations,  vol. 
3  (6th  Ed.)  §  707;  ChUcott  v.  Wash.  State 
Colonization  Co.,  45  Wash.  148,  88  Pac.  113. 

The  trial  court  was  of  the  opinion  that  the 
corporation  did  ratify  the  contract,  and  there 
is  little  room  for  doubt  upon  that  question, 
because  It  was  shown  that,  after  Mr.  Sex- 
smith  became  the  managing  officer  thereof 
and  knew  of  the  contract,  payments  were 
made  to  and  received  by  the  corporation  for 
furnishing  water  upon  all  the  land  describ- 
ed in  the  contract,  including  the  land  in 
question.  We  are  satisfied,  therefore,  that 
the  contract  became  a  contract  of  the  corpo- 
ration by  ratification,  and  that  the  corpora- 
tion was  bound  by  its  terms. 

[3]  The  trial  court  was  of  the  opinion  that 
the  term  "miners'  inch,"  as  used  in  the  con- 
tract, was  indefinite  and  meaningless,  where 
no  method  of  measurement  was  provided  for 
therein,  and  for  that  reason  denied  specific- 
performance.  In  Longmire  v.  Smith,  2C 
Wash.  439,  67  Pac.  246,  58  L.  R.  A.  308,  this 
court  said:  "The  term  'miners'  inch'  cannot 
be  definite,  without  the  specification  of  the 
head  or  pres.sure,  and  the  witnesses  contin- 
ually vary  when  speaking  of  the  pressure 
in  the  'miners'  Inch.' "  But  it  was  also 
said   In    that    case:   "The    fact    that     be 


[plaintUT]  did  not  describe  a  definite  meas- 
urement of  what  he  used,  and  that  there  was 
no  clear  and  satisfactory  proof  showing  the 
amount  required,  does  not  deprive  him  of 
bis  rights."  The  contract  in  this  case  doen 
not  define  the  pressure.  The  term  "miners' 
inch,"  as  used  therein,  is,  no  doubt,  ambig- 
uous. In  such  cases  the  rule  is  that  oral 
evidence  may  be  received  to  explain  what  the 
parties  meant  by  the  use  of  such  terms. 
Such  evidence  was  introduced  in  this  case, 
and  is  clearly  to  the  effect  tlut.  at  the  time 
the  contract  was  made  and  in  that  local- 
ity. It  was  commonly  understood  that  tha 
term  "miners'  inch,"  as  applied  to  the  meas- 
urement of  water,  meant  a  quantity  of  wa- 
ter which  will  flow  through  an  orifice  one 
inch  square  imder  a  four-inch  pressure;  that 
a  four-inch  pres.sure  means  that  the  bead  of 
water  stands  four  inches  above  the  top  of 
the  orifice.  There  was  no  dispute  whatever 
uiK>n  this  definition.  Some  of  the  witnesse:* 
stated:  "A  miners'  inch  of  water  •  •  • 
is  a  body  of  water  »  •  •  taken  •  •  • 
through  an  opening  an  inch  square  under  a 
four-Inch  pressure,  or  six  In  that  particular 
locality.  Some  understand  six  and  some 
four."  But  no  witness  put  the  pressure  les.s 
than  four  inches.  It  is  perfectly  apparent, 
therefore,  that  the  parties  to  this  contract 
intended  the  term  "miners'  Inch"  to  meau 
the  quantity  of  water  which  would  flow 
through  an  orifice  one  inch  square  under  at 
least  a  four-inch  pressure.  The  evidence 
leaves  no  doubt  upon  that  question.  The 
contract  in  that  respect  is  therefore  not  un- 
certain, and  we  are  satisfied  that  It  should 
be  specifically  enforced. 

[4]  Appellant  contends  that  he  Is  entitled 
to  substantial  damages.  Much  testimony 
was  offered  to  the  effect  that  the  plaintiff 
Intended  to  plant  the  land  to  orchard,  and 
tliat  such  orchard  would  now  be  very  val- 
uable. He  also  offered  evidence  to  the  effect 
that  the  amount  of  his  profits  would  have 
been  large,  If  he  had  planted  the  land  to 
alfalfa  or  other  crops ;  and  he  contends  that 
the  measure  of  his  damages  is  the  value  of 
the  crops  which  he  might  have  produced  with 
water,  if  the  defendants  had  furnished  it, 
as  they  had  agreed  to  do.  AVe  regard  these 
items  of  damages  as  entirely  too  speculative 
and  remote.  In  the  first  place,  the  lauds 
were  not  planted  to  orchard  or  to  crops  of 
any  kind,  except,  perhaps,  a  small  garden 
for  plaintiff's  personal  use.  Again,  It  is  by 
no  means  certain  that  the  plaintiff  would 
Iiave  utilized  the  water  u[>on  his  land.  It 
appears  that  the  terminus  of  the  ditch  Is 
about  one-quarter  of  a  mile  from  the  near- 
est point  to  plaintiff's  land,  and  fully  one- 
half  mile  from  the  land  which  he  desires 
to  irrigate.  The  contract  provides:  "This 
water  to  be  furnished  from  the  Pateros  wa- 
ter ditch  through  laterals  or  measuring  box- 
es  put  In  by  the  Pateros  Water  Ditch  Com- 
pany at  such  point  as  is  most  convenient  to 
take  water  from  the  ditch  to  put  it  on  the 
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hereinafter  described  land."  In  view  of  the 
fact  that  thl»  ditch  was  a  completed  struc- 
ture at  the  time  tiie  contract  was  entered 
Into,  and  in  view  of  the  fact  that  the  Pateros 
Water  Ditch  Company  does  not  agree  to  car- 
ry the  water  to  the  plaintifTs  land,  but 
agrees  only  to  put  measuring  boxes  at  such 
point  as  is  most  convenient  to  take  the  wa- 
ter from  the  ditch,  it  is  apparent  that,  in 
order  to  obtain  water,  the  plaintiff  must  con- 
struct a  ditch  the  distance  named  across  pri- 
vate property  of  an  adjoining  owner,  across 
a  state  road,  and  across  a  railroad  right 
of  way.  It  does  not  appear  that  any  right 
to  do  so  tias  ever  been  obtained. 

If  we  may  assume  that  the  plaintiff  was 
not  required  to  construct  his  ditches,  or  to 
obtain  the  right  to  do  so  after  defendants 
refused  the  water,  we  think  a  Just  measure 
of  damage  would  be  Interest  on  his  invest- 
ment at  the  legal  rate,  rather  than  the  re- 
mote and  speculative  damages  which  he  de- 
mands. This  would  be  interest  on  $500  .'i; 
6  per  cent,  per  annum  since  March  13,  1908, 
until  0nal  Judgment  is  3ntered,  less  the 
maintenance  fee  for  three  years,  or  up  to 
1912. 

The  Judgment  of  the  lower  court  is  there- 
fore reversed,  and  the  cause  remanded,  with 
directions  to  enter  a  decree  requiring  the 
defendants  to  furnish  water  in  an  amount 
of  five  miners'  Inches,  as  above  stated,  and 
to  construct  a  measuring  box  at  or  near  the 
eastern  terminus  of  the  ditch  at  such  point 
as  may  l>e  designated  by  the  plaintiff,  and 
also  to  enter  a  Judgment  for  damages  as 
above  stated,  together  with  costs  of  the  ac- 
tion. 

DUNBAR,  C.  J.,  and  FULLERTON,  MOR- 
RIS, and  ELLIS,  J  J.,  concur. 


STATE  r.  BAILEY. 

(Supreme    Court    of    Washington.      Feb.    28, 
1912.) 

1.  IRTOXICATINO  LlQUOBS  (|  134*)— STATU- 
TORY Offenses— "Which  Produces  Intox- 
ication"—"Spibituous  Liquors." 

The  qualifyine  phrases,  "which  produces 
intoxication,"  in  Rem.  &  BaL  Code,  |  6288, 
prohibiting  the  sale  or  giving  away  of  "malt, 
spirituous  or  vinous  liquor  *  •  *  or  any  es- 
sence ♦  *  •  compound  •  •  »  which  pro- 
daces  intoxication."  refers  only  to  the  enu- 
merated essences  and  compounds  preceding  it, 
and  does  not  qualify  spirituous  liquor  which  is 
deemed  intoxicating  (citing  7  Words  and  Phras- 
es. 6610-C615). 

(Ed.  Note.— For  other  eases,  see  Intoxicat- 
ing, Liquors,  Cent.  Dig.  §S  142-144;    Dec.  Dig. 

2.  Statutes  (|  196*)— Construction— Qual- 
ifying Words. 

Relative  and  qualifying  words  and  phrases 
in  a  statute  refer  solely  to  the  last  antecedent, 
where  no  contrary  intention  appears. 

[FaH.   Note. — For  other   cases,   see   Statutes, 
Cent.  Dig.  i  274;    Dec.  Dig.  i  196.»] 


3.  WriNESSEB    (I   383*)— Imfbachment— COL- 
uiTERAL  Statements. 

Where  accused  charged  with  giving  liquor 
to  an  Indian  testified  that  he  purchased  liquor 
for  his  own  medicinal  use,  and  that  he  intrust- 
ed it  to  the  Indian  for  carriage,  the  prescrip- 
tion on  which  he  purchased  the  liquor  showing 
that  the  purchase  was  represented  as  for  me- 
chanical purposes  was  admissible  to  discredit 
him,  and  was  not  directed  to  a  purely  collateral 
matter. 

lEd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  i  1224;    Dec.  Dig.  |  383.*] 

4.  Intoxicating  Liquors  (§  236* )— Offenses 
—Evidence— Sufficiency. 

Evidence  held  to  support  a  conviction  of 
giving  away  liquor  in  violation  of  Rem.  &  Bal. 
Code,  S  6288. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  H  300-322;  Dec.  Dig.  { 
23«.*] 

5.  Criminai.  Law   ({  1160*)— Verdict— Con- 
clusiveness. 

The  credibility  and  weight  of  the  evidence 
are  for  the  jury,  and  where  there  is  material 
evidence  of  accused's  guilt,  and  the  trial  court 
refuses  to  set  aside  a  verdict  of  conviction,  an 
appellate  court  will  not  disturb  the  verdict,  but 
where  the_  verdict  is  unsupported  by  any  evi- 
dence, or  is  against  the  evidence  and  every  in- 
ference reasonably  deducible  therefrom,  a  con- 
viction will  be  reversed. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  3084;    Dec.  Dig.  !  1160.*] 

Department  2.  Appeal  from  Superior 
Court,  Stevens  County;  D.  H.  Carey,  Judge. 

Sherman  Bailey  was  convicted  of  giving 
away  liquor  to  an  Indian,  and  he  appeals. 
Affirmed. 

O.  W.  Noble  and  Jesseph  &  Grlnstead, 
for   appellant.     Howard   W.   Stull,   for  the 

State. 

ELLIS,  J.  The  defendant  was  convicted 
by  a  Jury  of  the  crime  of  giving  liquor  to  an 
Indian.  From  the  Judgment  and  sentence 
entered  ui)on  the  verdict  he  has  prosecuted 
this  appeal. 

[1,  2]  1.  The  first  assignment  of  error  rests 
upon  a  contention  that  the  information  did 
not  charge  a  crime,  in  that  it  failed  to  state 
that  the  liquor  given  away  was  of  a  char- 
acter "which  produces  intoxication."  The 
charging  part  of  the  information  was  as  fol- 
lows: "That  on  or  about  the  7th  day  of  Sep- 
tember, A.  D.  1910,  In  the  county  of  Stevens, 
state  of  Washington,  the  said  Sherman  Bail- 
ey, then  and  there  being,  did  then  and  there 
unlawfully,  willfully,  and  feloniously  give 
away  spirituous  liquor,  to  wit,  one  bottle 
thereof  to  one  Joaquin  Im  Fleur,  the  said 
Joaquin  La  Fleur  then  and  there  being  a 
mixed  blood  Indian,  and  being  more  than 
one-eighth  Indian."  The  statute  (Rem.  ft 
Bal,  Code,  §  6288)  under  which  the  informa- 
tion was  drawn,  so  far  as  pertinent  to  ap- 
pellant's claim,  is  as  follows:  "Any  person 
who  shall  sell,  give  away,  dispose  of,  ex- 
change, or  barter  any  malt,  spirituous  or 
vinous  liquor  of  any  kind  whatever,  or  any 
essence,   extract,    bitters,   preparation,   com- 
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poiiiid,  composition,  or  any  article 'wbatao- 
ever,  under  any  name,  label  or  brand,  which 
produces  TntoxlcHtlon,  •  *  •  shall  be 
guilty  of  a  felony,"  etc.  It  is  argued  that 
the  phrase,  "which  produces  Intoxication," 
Is  a  limitation  upon  all  that  part  of  the  sec- 
tion which  precedes  It;  that,  therefore,  the 
failure  to  describe  the  liquor,  though  desig- 
nated "spirituous,"  as  of  a  kind  "which  pro- 
duces intoxication,"  was  fatal  to  the  infor- 
mation. We  cannot  so  hold.  Spirituous  liq- 
uors are  In  their  nature  Intoxicating.  The 
term  requires  no  qualifying  words  to  define 
this  intrinsic  quality.  The  qualifying  phrase 
refers  only  to  these  essences,  compounds, 
etc.,  which  are  enumerated  Immediately  pre- 
ceding It.  Essences,  compounds,  etc.,  are  not 
all  essentially  Intoxicating,  and  therefore 
these  terms  required  the  additional  qualifica- 
tion of  the  phrase  to  bring  them  within  the 
plain  purpose  of  the  statute,  which  Is  to  pre- 
vent the  acquiring  by  Indians  of  Intoxicants 
In  any  form.  This  Interpretation  Is  In  ac- 
cord with  the  rules  of  both  legal  and  gram- 
matical construction.  "The  term  'spirituous 
liquors'  Is  not  synonymous  with  the  term 
Intoxicating  liquors,'  nor  can  the  two  ex- 
pressions be  used  Interchangeably.  All  spir- 
ituous liquor  is  Intoxicating;  but  there  are 
varieties  of  Intoxicating  liquor  which  can- 
not properly  be  described  as  spirituous.  The 
latter  term  is  properly  restricted  to  such  liq- 
uors as  are  produced  by  the  process  of  dis- 
tillation, and  does  not  include  wine,  ale, 
beer,  or  other  liquors  which  are  not  the  prod- 
uct of  the  still,  unless  the  terms  of  a  stat- 
ute extend  Its  signification  so  as  to  make 
the  term  cover  liquors  which  are  not  ety- 
mologlcally  within  Its  meaning."  23  Cyc. 
p.  59.  "All  spirituous  liquor  Is  intoxicating, 
yet  all  intoxicating  liquor  Is  not  spirituous." 
Clifford  V.  State,  29  Wis.  327;  7  Words  & 
Phrases,  pp.  6610  et  seq.;  State  t.  Reily,  66 
N.  J.  Law,  399,  62  Atl.  1005:  Commonwealth 
V.  Grey,  2  Gray  (Mass.)  501,  61  Am.  Dec. 
476;  Luther  t.  State,  83  Neb.  455,  120  X.  W. 
125,  20  L.  R.  A.  (N.  S.)  1146.  "Relative  and 
qualifying  words  and  phrases,  grammatical- 
ly and  legally,  where  no  contrary  Intention 
appears,  refer  solely  to  the  last  antecedent." 
2  'Lewis'  Sutherland  Statutory  Construction 
(2d  EJd.)  t  420.  In  discussing  a  closely  anal- 
ogous statute,  the  Supreme  Court  of  Ala- 
bama has  said:  "We  are  inclined  to  the 
opinion  that  this  phrase  qualifies  or  refers 
only  to  the  clause,  'or  other  liquors  or  bev- 
erages by  whatsoever  name  called,'  whick 
Immediately  precedes  It,  and  which  two 
phrases,  taken  together,  constitute  one  of 
the  six  classes  of  liquor  and  beverage  the 
sale  of  which  is  prohibited.  We  are  led  to 
this  conclusion,  not  alone  by  the  composition 
and  grammatical  construction  of  this  section 
of  the  act,  but  also  by  a  reference  to  the 
history  of  such  legislation  In  this  and  oth- 
er states,  and  the  Judicial  construction  put 
upon  the  terms  'spirituous,'  'vinous,'  'malt,' 
and  'intoxicating'  liquors  and  beverages  by 


this  and  other  courts.  These  terms  each  had' 
a  well-defined  and  accepted  Judicial  construc- 
tion by  the  courts,  when  used  In  such  stat- 
utes; and  it  does  not  appear  that  there  waR 
any  intention  to  change  that  well-accepted 
Judicial  construction.  They  were  severally 
treated  as  being  well  known  and  defined:  but 
the  phrase,  'or  other  liquors  or  beverages  by 
whatsoever  name  called,'  is  clearly  shown 
not  to  refer  to  every  well-known  or  defined 
class,  but  Is  Intended  to  include  any  and  all 
other  classes  or  kinds,  not  embraced  In  the 
foregoing  five  classes  named,  'which  If  drunk 
to  excess  will  produce  Intoxication.' "  Marks 
V.  State,  159  Ala.  71,  78,  79,  48  South.  864, 
867,  133  Am.  St.  Rep.  20.  The  demurrer  to 
the  information  was  properly  overruled, 

[8]  2.  It  Is  next  claimed  that  the  court 
erred  In  permitting  the  introduction  of  the 
prescriptions  upon  which  appellant  purchas- 
ed the  alcohol,  showing  that  the  purchase 
was  represented  as  for  "mechanical  pur- 
poses" to  rebut  his  testimony  that  be  pur- 
chased it  for  the  special  purpose  of  medici- 
nal use  in  treating  muscular  rheumatism 
with  which  he  sometimes  suffered.  The  ar- 
gument Is  that,  the  purpose  of  the  purchase 
being  immaterial,  his  statement  In  regard 
thereto  was  not  a  proper  subject  for  Im- 
peachment or  contradiction.  It  is  undoubt- 
edly the  correct  rule  that  Impeachment  or 
contradiction  is  not  permissible  on  purely 
collateral  matters.  2  Wigmore  on  Evidence, 
§  1001.  But  here  the  evidence  of  which  con- 
tradiction was  sought  was  not  directed  to  a 
purely  collateral  matter.  The  defendant's 
testimony  as  to  the  purpose  of  the  purchase 
had  a  direct  bearing  upon  his  intention  in 
giving  the  alcohol  to  the  Indian  as  tending 
to  show  that  his  Intent  was  not  to  give  It 
to  the  Indian  for  his  own  use,  but  to  In- 
trust It  to  him  for  carriage  as  the  defend- 
ant claimed.  Any  evidence  tending  to  con- 
tradict or  discredit  this  testimony  was  there- 
fore admissible.  "A  witness'  acts  variant 
from  his  testimony  on  the  stand  may  ordi- 
narily be  shown  to  impeach  him.  •  •  • 
Where  a  witness  testifies  to  the  ideals,  con- 
duct, acts.  Intent,  or  motives  of  himself  or  a 
body  of  i)ersons  of  which  he  is  a  member, 
specific  acts  of  his  at  variance  with  his  rep- 
resentations may  be  proved."  7  Ency.  of 
Evidence,  pp.  149,  150.  The  admission  of 
the  prescription  was  not  error. 

[4]  3.  FinaUy,  it  Is  contended  that  the  evi- 
dence was  insufficient  to  support  the  ver- 
dict The  evidence  shows  that  the  defendant 
lived  on  the  west  side  of  the  Columbia  river 
about  three  miles  north  of  the  Kettle  E'alls 
ferry;  that  the  Indian,  La  Fleur,  lived  also 
on  the  west  side  of  the  river  some  eight 
miles  south  of  the  ferry;  that  they  met  at 
the  ferry  on  the  morning  of  September  7, 
1.910,  each  on  the  way  from  his  home  to  Ket- 
tle Falls,  the  defendant  walking  and  the 
Indian  driving  a  wagon;  that  while  crossing 
together  on  the  ferryboat,  they  engaged  In 
conversation  of  an  immaterial  nature;  that 
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they  both  proceeded  to  the  town  of  Kettle 
Falls,  wbtcb  is  about  half  a  mile  from  the 
feny.  They  both  testified  that  the  defend- 
ant asked  the  Indian  when  they  met  again 
In  town  to  carry  in  his  wagon  back  to  the 
ferry  the  defendant  and  some  25  or  30 
iwnnds  of  provisions  which  defendant  claim- 
ed he  Intended  to  buy;  that  at  about  3 
o'clock  In  the  afternoon,  the  Indian  having 
informed  the  defendant  that  be  would  soon 
start  for  his  home,  the  defendant  placed  the 
bottle  of  alcohol,  which  be  claimed  to  tuire 
purchased  for  his  own  use,  in  the  Jockey 
box  of  the  Indian's  wagon,  and  told  the  In- 
dian he  wos  going  to  get  the  balance  of  bis 
stuff  "as  you  say  you  are  going  to  hitch  up 
and  start  pretty  shortly."  The  principal 
witness  for  the  prosecution,  one  Charles  M. 
Larson,  a  merchant  of  Kettle  Falls,  testi- 
fied that  he  obsen-ed  the  actions  of  defend- 
ant and  the  Indian  at  the  time.  His  testi- 
mony touching  the  matter  was  as  follows: 
"A.  Well,  I  saw  Bailey  pull  his  coat  out 
like  this  [indicating],  and  take  something 
from  under  his  coat  and  hand  it  to  Waukene 
Le  Fleur,  and  they  stood  there  a  moment 
and  then  Waukene  takes  this  parcel  and 
wraps  It  up  In  a  gunny  sack,  and  that  Is  all 
there  Is  to  it,  except  1  said  to  Waukene — 
Mr.  Jesseph.  I  object  as  Incompetent,  irrel- 
evant, and  immaterial,  and  not  responsive. 
The  Court:  Tell  what  you  saw.  A.  I  saw 
him  hand  this  parcel  to  Waukene  Le  Fleur, 
and  Wankene  wrapped  the  parcel  up  in  a 
gunny  sack  and  put  it  In  his  wagon.  Q. 
What  part  of  the  wagon  did  he  put  It  in? 
A.  In  the  front  end  of  the  wagon.  Q.  Did 
you  or  did  you  not  hear  any  conversation 
between  Bailey  and  Le  Fleur?  A.  I  did  not 
hear  any  conversation.  ♦  ♦  •  Mr.  StnlU 
Q.  I  believe  you  said  that  Bailey  took  the 
bottle  from  his  coat  pocket?  A.  No;  I  did 
not.  Q.  Where  did  he  take  it  from?  A. 
From  under  his  coat.  I  don't  think  you 
could  get  a  quart  bottle  in  your  pocket.  Q. 
In  what  manner  did  he  give  that  bottle  to 
blm?  A.  Just  carried  It  under  his  coat  like 
he  was  concealing  something.  That  is  what 
caused  me  to  notice  It.  He  took  it  out  like 
that  [indicating],  and  handed  It  to  Waukene, 
and  he  said  something  to  Waukene,  and 
Waukene  wrapped  it  up  In  the  sack."  Both 
the  Indian  and  the  defendant  denied  that 
the  defendant  carried  the  bottle  concealed 
under  his  coat.  The  defendant  was  arrested 
about  half  an  hour  later.  At  that  time  he 
bad  made  no  further  purchase  save  that  of 
a  few  cartridges.  He  testified  that  be  con- 
sumed a  part  of   the  time  visiting  friends. 


though  the  Indian  had  told  him  he  would 
soon  start   for  his  home. 

[5]  We  are  of  the  opinion  that  the  evi- 
dence was  sufficient  to  sustain  the  verdict. 
Its  credibility  and  weight  were  for  the  Jury. 
If  the  Jury  believed  Larson's  testimony  as 
to  the  secretive  manner  In  which  the  de- 
fendant carried  the  bottle,  this,  together 
with  the  fact  that  half  an  hour  afterwards 
be  had  made  no  further  purchases  and  was 
making  no  apparent  preparation  to  depart 
with  the  Indian,  was  sufficient  to  Justify 
the  Jury  in  finding  him  guilty.  It  discredit- 
ed the  only  explanation  offered  for  the  de- 
livery of  the  liquor  to  the  Indian.  There 
was  evidence  tending  to  establish  every  ele- 
ment of  the  crime  charged.  The  trial  court 
having  denied  the  defendant's  motion  In  ar- 
rest of  Judgment  and  refused  a  new  trial, 
we  must  decline  to  interfere.  "It  Is  diffi- 
cult to  formulate  a  general  rule  stating  the 
extent  to  which  appellate  courts  will  pass 
upon  the  weight  and  sufficiency  of  evidence 
and  reverse  because  of  an  Insufficiency  of 
evidence,  but  the  general  rule  seems  to  be 
that  where  there  is  material  evidence  tend- 
ing to  prove  defendant's  guilt  before  the 
Jury,  and  the  trial  court  refuses  to  set  their 
verdict  aside,  an  appellate  court  will  not  re- 
verse the  action  of  both  the  trial  court  and 
the  Jury;  that  it  will  examine  the  record  to 
see  whether  there  is  evidence  proper  to  go 
to  the  Jury,  and  upon  which  a  verdict  of 
guUt  might  reasonably  be  founded,  and,  be- 
ing satisfied  on  that  point,  will  refuse  to 
interfere,  whatever  may  be  Its  own  opinion 
of  the  weight  or  preponderance  of  the  evi- 
dence. If,  however,  the  verdict  of  the  Jury 
Is  altogether  unsupported  by  any  evidence 
whatever,  or  if  it  Is  against  the  evidence 
and  every  proper  inference  which  is  rea- 
sonably dedudble  therefrom,  the  Judgment 
will  be  reversed  by  the  appellate  court."  IZ 
Cyc.  pp.  906,  907.  908;  State  v.  Bailey,  31 
Wash.  89-93,  71  Pac.  715;  State  v.  Murphy, 
15  Wash.  98,  45  Pac.  729;  State  v.  Kroenert, 
13  Wash.  644,  43  Pac.  876;  State  v.  Coates, 
22  Wash.  601,  61  Pac.  726;  Miller  v.  Terri- 
tory, 9  Ariz.  123,  80  Pac.  321;  Kennon  v. 
Territory,  6  Okl.  685,  50  Pac.  172;  People 
V.  Fitzgerald,  138  Cal.  39,  70  Pac.  1014; 
Mow  V.  People,  31  Colo.  351,  72  Pac.  1069; 
People  V.  Williams,  133  Cal.  165,  65  Pac.  3'J». 

We  find  no  error  in  the  record  which 
would  warrant  a  reversal.  The  Judgment  is 
affirmed. 

DUNBAR.  C.  J.,  and  CROW,  CHAD- 
WICK,  and  MORRIS,  .TJ.,  concur. 
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PARKER  T.  MINNESOTA  LINSEED  OIL 
PAINT  CO. 

(Supreme  Court  of  Washington.     March  4, 
1912.) 

Appeal  and  Erbok  (§  1001*)— Vebdict— Con- 
clusiveness. 

A  finding  on  an  existing  issue,  supported 
by  substantial  evidence,  is  conclusive  on  ap- 
peal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  !i  3928-3934;  Dec.  Dig.  i 
1001.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Wm.  A.  Huneke, 
Judge. 

Action  by  A.  B.  Parker  against  the  Minne- 
sota Linseed  CMl  Paint  Company.  From  a 
Judgment  for  plaintlfT,  defendant  appeals. 
Affirmed. 

A.  D.  McLaren,  for  appellant  R.  M.  Web- 
ster and  Fred  M.  W^llllams,  for  respondent. 

MORRIS,  J.  In  this  action  respondent 
sought  to  recover  $15,000,  wbich  he  claimed 
to  be  due  him,  under  a  contract  with  appel- 
lant whereby,  from  July  15,  1906,  until  De- 
cember 31,  1909,  be  acted  as  manager  of  ap- 
pellant's business  at  Spokane.  Appellant  de- 
nied any  indebtedness  to  respondent,  and  set 
up  a  counterclaim,  seeking  to  recover  $3,000 
from  respondent  as  general  damages  because 
of  his  negligent  management  of  the  business, 
and  five  items  of  special  damages  amount- 
ing to  $263.03.  These  Issues  were,  upon  the 
trial,  submitted  to  a  jury,  and  a  verdict  re- 
turned in  favor  of  respondent  for  $9,000.  A 
new  trial  having  been  denied,  the  case  is 
brought  here  on  appeal. 

The  case  is  peculiar,  inasmuch  as  no  as- 
signment of  error  Is  made,  based  upon  the 
admission  or  rejection  of  evidence,  or  any 
instruction  given  or  refused;  the  two  claims 
of  error  here  urged  being  insufficiency  of 
the  evidence  to  Justify  the  verdict,  and  that 
the  verdict  is  excessive.  The  failure  to  make 
other  assignments  of  error  is  not  due  to  any 
neglect  of  counsel,  but  arises  from  the  fact 
that  the  case  was  well  and  cleanly  tried  by 
counsel,  and  was  submitted  by  the  court  to 
the  Jury  In  clear  and  comprehensive  instruc- 
tions, to  wbich  no  possible  objection  could  be 
taken.  The  assignments  of  error  here  made 
bave  necessitated  a  careful  reading  of  the 


record  and  examination  of  the  accounts,  and 
while,  as  In  most  cases  where  the  verdict  Is 
arrived  at  from  a  review  of  mutual  accounts 
of  several  years'  standing,  it  is  difficult  to  de- 
termine what  figures  were  used  by  the  Jury 
as  the  basis  of  its  verdict,  because  it  is  im- 
possible to  tell  from  all  these  disputed  items 
the  ones  the  Jury  accepted  and  the  ones  It 
rejected,  it  is  nevertheless  evident  that  the 
verdict  Is  well  within  the  evidence.  If  tbe 
Jury  accepted  all  ot  respondent's  contentions, 
and  gave  him  the  benefit  of  all  the  disputed 
Items,  a  verdict  for  a  larger  sum  than  $9.- 
000  would  have  resulted.  So  that  we  can- 
not say  the  verdict  is  excessive,  nor  that  the 
evidence  is  insufficient  to  sustain  it. 

It  will  not  be  necessary  to  cite  authorities 
in  support  of  the  rule  that  where  tbe  ques- 
tion Is  one  of  fact,  and  competent  evidence 
Is  submitted  to  the  Jury  under  proper  in- 
structions, tbe  verdict  must  stand.  There 
must,  of  course,  be  a  real  conflict,  and  sub- 
stantial evidence  to  support  the  verdict. 
When  these  conditions  exist,  tbe  weight  of 
the  evidence  and  the  acceptance  or  rejection 
of  facts  must  rest  with  the  Jury  as  the  sole 
Judge  of  the  facts.  In  this  case  there  was  a 
real  conflict  between  the  parties  (1)  as  to 
what  the  original  contract  of  employment 
was,  and  (2)  whether  there  had  been  any 
modification  or  change  in  a  meeting  between 
the  parties  at  Minneapolis  in  November, 
1907.  Tbere  was  little  or  no  dispute  between 
the  parties  as  to  the  items  of  account  prop- 
erly to  be  considered  by  tlie  Jury  In  arriv- 
ing at  tbe  vei-dlct,  the  main  dispute  being  as 
to  how  these  items  should  be  credited  and 
debited  to  the  respective  parties,  and  this 
must  be  largely  determined  by  the  conclusion 
as  to  what  the  contract  was.  So  that  we 
find  substantial  evidence  to  Justly  a  verdict 
upon  a  real  conflict,  with  no  improper  ad- 
missions or  rejections  of  testimony,  and  with 
instructions  clearly  and  aptly  stating  tbe 
law.  Under  such  circumstances  there  is  noth- 
ing an  appellate  court  can  do.  Tbe  verdict, 
being  well  supported  by  the  evidence,  must 
be  accepted  as  the  final  arbitration  of  the 
rights  of  the  parties  litigant. 

The  Judgment  is  affirmed. 

DUNBAR,  0.  J.,  and  FULLERTON,  EL- 
LIS, and  MOUNT,  JJ.,  concur. 


•For  other  cases  see  same  topic  and  section  NUMBER  lo  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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ERICKSON  V.  COOK  et  al. 

<Supreme    Court    of    Washington.      Feb.    16, 
1912.) 

1.  Specific  Perpobmance  (§  121*)— Suffi- 
ciENCT  OF  Evidence— Clearness  and  Cer- 
tainty. 

In  an  action  for  specific  performance  of  a 
parol  contract  for  the  sale  of  land,  the  con- 
tract must  be  established  by  clear  and  convinc- 
iuK  evidence  showing  the  quantity  or  bounda- 
ries of  the  land,  certainty  as  to  the  consid- 
eration, and  possession  or  assertion  of  owner- 
ship by  the  purchaser  at  the  time,  or  within 
a  reasonable  time  thereafter,  though  it  is  not 
necessary  that  the  proof  be  direct. 

[Ed.  Note.— For  other  cases,  see  Specific 
Performance,  Cent.  Dig.  §§  387-395;  Dec.  Dig. 
i  121.*] 

2.  Specific  Performance  (|  121*)— Suffi- 
ciency OF  Evidence— Subject-Matter— 
Terms  oy  Contract. 

Evidence  in  a  suit  for  specific  performance 
of  a  parol  contract  to  sell  and  convey  land  hrld 
sufficient  to  establish  a  contract  to  sell  identi- 
fied land,  for  which  the  agreed  consideration 
was  paid. 

[Ed.  Note. — For  other  cases,  see  Specific 
Performance,  Cent  Dig.  §§  387-395;  Dec.  Dig. 
i  121.*] 

3.  Specific  Performance  (§  101*)— Delay  in 
AsKiNO  FOR  Deed — Estoppel  to  Urge  De- 
lay. 

Plaintiff  in  1902  made  a  parol  contract  for 
the  purchase  of  land,  and  fully  paid  therefor 
during  1903.  In  the  latter  year  he  contracted 
by  parol  for  the  purchase  of  another  tract 
from  defendant,  and  the  latter  permitted  him 
to  pay  the  balance  of  the  price  and  to  make 
improvements.  Held,  in  an  action  for  specific 
performance,  begun  about  1910,  that  the  own- 
er was  estopped  to  urge  plaintiff's  delay  in 
asking  for  a  deed. 

[Ed.  Note.— For  other  cases,  see  Specific 
Performance,  Cent.  Dig.  §§  290,  295,  311-317; 
Dec.  Dig.  8  101.*] 

4.  Specific  Performance  (§  99*)— Diligence 
— ^Taking  Possession. 

Plaintiff  in  1903  entered  into  a  parol  con- 
tract for  the  sale  of  land  to  him,  the  land  be- 
ing wild  and  not  reducible  to  cultivation  with- 
out great  effort  and  the  expenditure  of  consid- 
erable money,  and  plaintiff,  who  resided  upon 
the  adjoining  tract,  asserted  ownership  thereof, 
and  was  its  reputed  owner,  some  time  about 
1910  fenced  a  part  of  the  land  and  put  it  in 
cultivation.  Held,  in  his  suit  for  specific  per- 
formance, that  under  the  circumstances  his  de- 
lay in  taking  possession  was  not  such  as  to 
deprive  him  of  his  right  thereto. 

[Ed.  Note.— For  other  cases,  see  Specific 
Performance.  Cent.  Dig.  H  299-304;  Dec.  Dig. 
i  99.*] 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  County;  W.  P.  Bell,  Judge. 

Suit  for  specific  performance  by  Elias 
Erlekson  against  William  Cook  and  others. 
Decree  for  complainant,  and  defendants  ap- 
peal.    Affirmed. 

Faussett  &  Smith,  for  apiiellauts.  E  P. 
Walker  and  Stiger  &  Dally,  for  resixmdeut. 

CHADWICK,  J.  This  Is  a  suit  for  spe- 
«iflc  performance  of  an  oral  contract  to  con- 
vey land.  That  our  argument  may  be  the 
*)etter  understood,  we  reproduce  a  plat  which 


shows  the  property  Involved  and  Its  relation 
to  other  properties  coming  from  a  common 
grantor. 


Buct<i 

15  A. 


I'AA 


SA. 


Cock 
(Hansen) 


J90Z-3 


In  the  year  1902,  plaintiff,  Erlekson,  con- 
tracted with  Cook,  one  of  the  defendants, 
for  the  one  and  a  half-acre  tract  He  paid 
$20  on  the  purchase  price,  which  was  $30, 
or  $20  an  acre.  We  take  It  from  the  testi- 
mony that  all  of  the  land  then  owned  by 
Cook  was  wild  or  brush  land.  ErlclisoQ 
says  that  in  1903  Cook  agreed  to  sell  him  the 
two  and  a  half-acre  tract  at  the  same  price. 
Between  1902  and  the  time  this  action  was 
begun  In  Novemlwr,  1910,  Erlekson  improv- 
ed the  one  and  a  half-acre  tract  by  feucing 
the  whole  piece  and  clearing  and  seeding 
one  acre.  He  also  built  a  house  or  shack. 
By  mistake  this  was  put  over  the  line  on 
the  land  marked  "Buck,"  but  now  owned  by 
defendant  Le  Mesne.  When  the  line  was 
run  out  by  a  surveyor,  the  house  was  moved 
across  the  line.  No  Improvement  was  made 
on  the  two  and  a  half-acre  tract  for  some 
time.  The  year  is  not  certain,  but  from  the 
whole  evidence  it  is  most  likely  that  it  was 
In  the  year  1909,  when  Le  Mesne,  who  owned 
the  Buck  tract,  and  who  was  desirous  of 
connecting  his  two  pieces  of  land,  put  in  a 
roadway  leading  from  the  county  road  to  his 
land-locked  tract.  This  he  did,  after  obtain- 
ing the  consent  of  Erlekson,  whom  he  then 
believed  to  be,  and  recognized  as,  the  owner. 
This  was  done  after  Erlekson  had  refused  to 
sell  him  the  one  and  a  half-acres  or  a  way 
across  it.  Erlekson  also  fenced  in  a  small 
piece  of  the  two  and  a  half-acre  tract,  pos- 
sibly a  half  acre,  next  to  the  road,  which 


'For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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was  cultivated  In  garden.  In  tbe  summer 
and  fall  of  1910,  Erickson  cut,  sFashed,  and 
burned  a  part  of  tbe  timber  on  tbe  two  and 
a  balf-acre  tract,  and  wblle  tbus  engaged 
made  demand  on  Cook  for  a  deed.  Tbis  be- 
ing refused,  tbls  suit  was  begun.  Tbe  day 
before  tbe  complaint  was  served,  Cook  and 
wife  executed  two  deeds,  one  to  Erickson 
for  tbe  one  and  a  bulf-acre  piece,  and  one 
to  Le  Mesne  for  tbe  two  and  oue-lialf  acres. 
He  Iiad  sold  the  latter  tract  to  Le  Mesne  for 
$225.  These  deeds  were  placed  ou  record 
by  Cook,  without  other  delivery  and  at  his 
expense.  The  fact  of  the  sale  to  Le  Mesne 
being  brought  home  to  Erickson,  be  amend- 
ed bis  complaint  by  bringing  Le  Mesne  and 
wife  in  as  parties.  It  is  not  denied  that, 
if  be  is  right  as  to  tbe  amount  of  land  he 
was  to  get,  Erickson  has  paid  the  full  pur- 
chase price  in  money  and  services.  He  work- 
ed for  Cook  ofT  and  on  for  several  years. 
Cook  keeping  no  account  of  w^bat  was  his 
due;  but  be  practically  admits  tbe  receipt 
of  the  money  and  tbe  rendition  of  services 
aggregating  $80  and  more.  On  tbe  part  of 
Cook,  it  is  contended  ttiat  tbe  only  con- 
tract to  convey  he  ever  made  with  Erickson 
was  for  tbe  one  and  a  lialf-acre  tract,  and 
that  he  has  performed  this  contract.  Cook 
says  that  he  bad  some  talk  with  Erickson 
about  tbe  two  and  a  half-acre  tract,  but 
only  gave  him  a  verbal  option,  "a  first 
chance  to  purchase";  that  no  price  was  ever 
fixed,  and  that  he  offered  It  to  him  before 
he  sold  to  Le  Mesne;  that  the  contract,  If 
made,  was  void  under  the  statute  of  frauds, 
and  that  there  has  been  no  performance 
which  in  law  will  relieve  the  transaction  of 
the  burden  of  the  statute ;  that  the  improve- 
ments were  made  at  a  time  so  remote  from 
the  time  of  the  alleged  contract  as  to  be 
without  force  to  sustain  it;  and  that  they 
were  so  made  without  bis  knowledge  and 
consent,  and  consequently  against  his  will. 
Other  defenses  were  urged  which  it  Is  not 
necessary  to  mention  or  review. 

Other  facts  are  pertinent.  In  1905  one 
Hansen  began  negotiations  for  the  purchase 
of  the  tract  marked  "Cook"  (Hansen).  At 
the  time,  Hansen  knew  nothing  of  Erickson's 
deal  for  the  two  and  one-half  acres.  Terms 
were  arranged  and  the  deed  was  to  be  exe- 
cuted on  tbe  next  day.  Afterwards  Cook 
telephoned  Hansen  "that  be  bad  forgotten 
to  mention  that  be  bad  sold  Erickson  four 
acres,  and  if  I  [Hansen]  wanted  to  accept 
tbe  land  and  take  that  four  acres  out.  I 
said,  'Yes.' "  Cook  does  not  deny  this  state- 
ment, bat  explains  it,  saying:  "At  tbe  time 
I  had  it  on  tbe  market  to  sell  to  Mr.  Han- 
sen, he  [Erickson]  wanted  it.  I  told  him 
[Hansen]  I  was  going  to  reserve  four  acres, 
and  so  notified  Mr.  Hansen  to  that  effect, 
that  I  had  reserved  four  acres.  Q.  Why 
were  you  going  to  reserve  four  acres?  A. 
Mr.  Erickson  said  he  would  like  to  buy  some 
more  land.    Q.  He  wanted  to  buy  some  more 


land?  A.  He  said  maybe  he  would  want  to 
buy  some  more  land.  Q.  Was  there  any  talk 
at  that  time  as  to  the  consideration?  A.  So 
price  was  set  Q.  That  was  to  t>e  determin- 
ed when  he  got  ready  to  buy  tbe  land?  A. 
Yes.  Q.  In  other  words,  you  were  to  give 
him  the  first  option  in  case  you  sold  that  two 
and  a  half  acres?  A.  Yes."  In  1906  Le 
Mesne  bought  tbe  land  marked  "Buck"  (I.« 
Mesne)  for  $175.  and  10  or  11  .vears  before 
the  trial  he  bought  the  five-acre  tract  for 
$90,  and,  as  heretofore  stated,  Erickson  bought 
the  one  and  a  half-acre  tract  in  1902  for 
$30.  So  that,  if  Erickson's  theory  is  to  be 
accepted,  it  will  be  seen  that  be  agreed  to 
pay  a  price  that  was  fair  at  the  time  of  the 
contract.  Erickson  is  an  old  man.  a  native 
of  Sweden,  and  does  not  read  or  write  the 
English  language.  Moreover,  Erickson  was 
reputed  to  be  the  owner  of  tbe  land  in  con- 
troversy, as  well  as  tbe  one  and  one-half 
acres,  and  the  fact  that  Cook  was  with- 
holding tbe  deed  was  a  matter  of  comment 
and  concern  to  the  ueigbbocs.  some  of  whom 
believed  that  Cook  intended  "to  beat  him 
out  of  it";  for  Erickson,  Itecause  of  his  in- 
dustry aitd  reputed  integrity,  seems  to  liave 
bad  the  good  opinion  and  sympathy  of  the 
whole  neighborhood,  even  to  the  defendants 
Mr.  and  Mrs.  Le  Mesne.  From  a  decree  In 
favor  of  the  plaintiff,  defendants  have  ap- 
pealed. 

[1]  It  is  well  understood  that  contracts  of 
the  kind  here  relied  upon  must  be  proven 
with  no  ordinary  degree  of  certainty.  The 
proof  to  sustain  them  must  be  clear,  cogent, 
and  convincing.  It  is  equally  well  settled 
that  oral  contracts  for  the  conveyance  of 
land  must  be  sustained  by  proof  that  the 
quantity  or  boundaries  of  tbe  land  were  un- 
derstood, and  the  consideration  for  It  must 
t>e  proved  with  certainty  or  admitted;  and, 
further,  that  there  must  have  been  perform- 
ance, by  taking  pos-sesslon  and  a.ssertiug  own- 
ership at  the  time,  or  within  a  reasonable 
time  thereafter.  These  are  the  legal  prin- 
ciples upon  which  appellants  rel.v.  They  are 
elementary,  and  to  avoid  tedium  in  this 
opinion  we  shall  not  cite  either  our  own 
eases  or  the  text-books  to  sustain  them.  '  It 
does  not  follow  that,  because  an  oral  contract 
must  be  so  proved,  the  proof  must  be  direct 
"An  oral  agreement  that  operates  as  a  trans- 
fer of  land  must,  of  course,  be  made  out  by 
clear  and  satisfactory  proof;  but  it  is  not 
essential  that  it  be  established  by  direct  ev- 
idence. If  the  facts  and  circumstances 
brought  out  are  such  as  to  raise  a  convincing 
implication  that  the  contract  was  made,  and 
to  satisfy  the  court  of  its  terms,  and  that 
there  would  be  no  inequity  in  its  enforce- 
ment, it  is  enough.  Anderson  v.  Anderson, 
supra  [75  Kan.  117,  88  Pae.  743.  9  L.  R.  A. 
(N.  S.)  229];  Edson  v.  Parsons.  153  N.  Y. 
555.  50  N.  B.  266.  This  is  esitedally  true 
where,  as  here,  the  parol  evidence  is  sup])le- 
mented  and  supported  by  the  acts  of  tbe 
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parties."  Biehd  t.  Oliver,'  77  Kan.  606,.  96 
Pac.  396;  36  Cyc.  600,  601. 

[2]  We  Btaall  not  rehearse  the  proof  of- 
fered to  sustain  the  contract;  for  reference 
to  that  which  we  have  set  forth  in  this  opln-. 
ton  will  carry  convlctionj  as  it  did  to  the 
trial  Judge,  that  appellant  Cook  contracted 
to  sell  the  two  and  a  half-acre  tract  to  Erick- 
8on;  that  the  land  was  sufficiently  identified 
at  the  time,  or,  if  not,  it  was  thereafter  so 
identified  by  Cook  when  he  sold  to.  Hansen 
as  to  estop  him  from  now  claiming  that  there 
was  uncertainty  on  that  score;  that  the  con- 
sideration was  agreed  upon  and  iias  since 
been  paid;  and  that  Eriekson  lias  committed 
no  act  or  omitted  any  duty  that  wonldmake 
It  inequitable  to  compel  performance.  We 
t>elleve  the  contract  was  suflloiently  proved. 
■  [J]  Therefore  there  are  but  two  proposi- 
tions  remaining  to  be  considered — the  delay 
In  asking  for  a  deed,  and  delay  in  taking  pos- 
session of  the  land.  The  testimony  is  some- 
vrhat  conflicting  as  to  the  demand  for  a  deed. 
Eriekson  says  he  asked  for  it  several  times. 
This  Cook  denies.  It  seems  to  us  that  Cook 
Is  in  no  position  to  complain  of  the  delay  on 
this  account,  although  it  be  admitted  that 
no  demand  was  made  until  October,  1910. 
He  admits  that  he  never  tendered  a  deed  for 
the  one  and  one-half  acres,  which  were  ful- 
ly paid  for  in  1902  or  1903  at  the  latest.  He 
permitted  Eriekson  to  work  about  his  ranch, 
doing  the  chores  and  hauling  wood,  long  aft- 
er the  price  of  the  first  tract  had  been  work- 
ed out  He  never  offered  to  pay  him  any- 
thing, yet,  if  his  present  contention  be  ac- 
cepted, be  knew  that  Eriekson  was  his  cred- 
itor. That  Eriekson  made  no  demand  for 
money,  coupled  with  the  fact  that  Cook  nev- 
er offered  to  deed  the  one  and  a  half-acre 
tract,  convlnceB  us  that  Eriekson  expected, 
and  Cook  by  his  eonduct  led  him  to  believe, 
that  he  would  receive  one  deed  for  the  whole 
four  acres. 

[4]  Possession  of  the  two  and  a  half-acre 
tract  was  In  a  sense  delayed;  but  the  time  in 
which  possession  must  be  taken  is  a  relative 
cinestion.  The  property  here  involved  was 
not  a  town  lot  or  an  open  farm.  Although 
In  a  well-settled  community,  it  was  wild  land 
which,  as  the  testimony  shows,  could  not  be 
reduced  to  cultivation  without  great  effort 


and  the  expenditure  of  considerable  money. 
The  tract  adjoins  the  one  and  a  half-acre 
tract  upon  which  Eriekson  was  slowly  digr 
glng  out  an  acre  of  cleared  land.  It  was  in 
a  way  a  part  and  parcel  of  it.  He  asserted 
ownersdilp,  was  the  reputed  owner,  and  con- 
tracted with  reference  thereto.  Some  months 
or  a  year  before  this  suit  was  brought,  he 
fenced  a  part  of  the  land  and  put  it  in  culti- 
vation. In  measuring  the  equities  in  a  case 
like  this,  this  court  can  almost  take  Judi- 
cial notice  of  the  fact  that  wild  or  uncleared 
land  cannot  be  taken  possession  of 'by  men 
of  small  means  with  powder  and  donkey  en- 
gine. Their  work  must  follow  the  slower 
methods  of  the  axe,  the  mattock,  and  burn- 
ing. It  may  take  months  or  years  to  clear  a 
small  tract  of  land,  which,  until  cleared, 
would  not  even  bear  the  cost  of  fencing, 
which,  under  the  rules  of  the  common  law, 
was  the  first  and  highest  evidence  of  posses- 
sion. Courts  cannot  make  an  inflexible  rule 
in  cases  of  this  character.  They  must  be 
made  to  rest  upon  the  equities  of  the  par- 
ticular case.  It  is  made  to  appear  that  a 
Judgment  for  damages  against  Cook  could 
not  be  collected  under  an  execution.  We  find 
nothing  that  should  deprive  Eriekson  of  the 
fruits  of  his  contract.  Cook  has  suffered  no 
loss;  nor  has  the  delay  worked  to  his  disad- 
vantage, except  that  he  has  paid  the  taxes. 
Of  this  item,  the  testimony  shows  an  offer 
to  pay  on  the  part  of  Eriekson.  This  should 
not  be  held  as  controlling;  for  the  burden 
could  have  been  put  on  Eriekson  at  any 
time.  While  we  do  not  admit  that  the  tes- 
timony shows  that  there  has  been  a  great 
advance  in  the  value  of  the  land,  for  there 
Is  no  testimony  to  show  its  present  value, 
except  the  purchase  by  le  Mesne,  and  it 
clearly  appears  that  he  bought  under  the 
stress  of  necessity,  yet.  If  it  does,  the  fact 
that  it  was  paid  for  by  Eriekson  long  be- 
fore the  sale  to  Le  Mesne  would  destroy  the 
effect  of  that  testimony,  should  it  be  taken 
at  its  full  value. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 

DUNBAR.   0.    J.,   and  GOSE,   PABKER, 
and  CROW,  JJ.,  concur. 
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WELLS  &  MORRIS  t.  BROWN  et  ux. 

(Supreme  Court  of  Washington.    March  4, 
1912.) 

1.  Fkauds,    Statute    of    (S   25*)  —  Parol 
"Pbomise  to  Answbb  fob  Debt  of  Anoth- 

EH." 

A  parol  promise  by  owner  of  realty  to  pay 
a  subcontractor  the  amount  due  from  the  con- 
tractor who  failed  to  pay,  given  in  considera- 
tion of  the  subcontractor  not  filing  a  lien  on  the 
property,  is  an  original  promise  to  answer  for 
one's  own  debt  and  not  a  promise  to  answer 
for  the  debt  of  another  and  is  not  within  the 
statute  of  frauds. 

[Ed.  Note. — For  other  cases,  see  Frauds, 
Statute  of,  Cent.  Dig.  §  21;   Dec.  Dig.  i  25.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  5676.] 

2.  Contracts    (f    72*)— Consideration— Re- 
linquishment of  Legal  Rights. 

The  relinquishment  by  a  subcontractor  of 
bis  right  to  file  a  lien  on  the  property  improved 
is  a  sufficient  consideration  to  support  the 
promise  by  the  owner  to  pay  him  the  amount 
due  from  the  contractor,  and  it  is  immaterial 
whether  the  subcontractor  is  entitled  to  a  lien 
or  not. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §  325;   Dec.  Dig.  f  72.*] 

3.  Appeal  and  Erbob  (|  345*)— Time  to  Ap- 
peal—Denial op  Motion  fob  New  Tbial. 

The  time  in  which  to  appeal  runs  from  the 
denial  of  a  motion  for  new  trial  seasonably 
made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1895,  1896;    Dec.  Dig.  § 

Department  2.  Appeal  from  Superior 
Court,  Chelan  County;  Wm.  A.  Grinisbaw, 
Judge. 

Action  by  Wells  &  Morris  against  J.  T. 
Brown  and  wife.  From  a  Judgment  for  de- 
fendants, plalutlft  appeals.  Reversed  and 
remanded. 

Martin  &  Barrows,  for  appellant  Reeves, 
CroUard  &  Reeves,  for  respondents. 

MORRIS,  J.  Some  time  In  March,  1910, 
the  respondents  entered  Into  a  contract  with 
E.  D.  Utter  to  build  two  cottages.  Utter 
sublet  the  plumbing  to  the  appellant.  He 
failed,  however,  to  pay  appellant  the  agreed 
price  for  the  plumbing,  and  api)eUant  sought 
to  obtain  the  amount  due  from  respondents. 
It  is  alleged  in  the  complaint  that  appel- 
lant was  about  to  file  a  Hen  upon  the  prop- 
erty for  the  amount  it  claimed  to  be  due, 
when  an  agreement  was  entered  into  be- 
tween apiiellant  and  respondent  J.  T.  Brown, 
wherein  Brown  did  orally  promise,  in  case 
appellant  did  not  file  its  claim  of  Hen,  he 
would  pay  appellant  the  sum  of  .?:J48.10,  the 
amount  of  its  claim;  that,  relying  upon  the 
promise  to  pay,  api)ellant  permitted  its  time 
for  filing  Hen  to  expire,  when  respondents 
refused  to  pay  the  claim,  and  the  acftion 
was  brought.  The  defense  was  a  general 
deuiiil.  Upon  the  trial,  the  court,  uih>u  re- 
spoudents'  motion,  directed  a  verdict  in  their 
tiehalf.  anil  this  appeal  follows. 


[1]  The  ground  urged  by  respondents  in 
support  of  the  motion  was  that  the  promise 
proved  by  appellant  was  one  to  answer  for 
the  debt  of  another  and  witbln  the  statute 
of  frauds.  It  will  not  be  denied  tliat  any 
oral  promise,  whereby  one  binds  himself  to 
answer  for  the  debt  of  another,  is  wittain 
the  statute  of  frauds.  It  is  equally  well 
established  that,  when  the  promisor  for  a 
valuable  consideration  assumes  to  pay  a  debt 
contracted  by  another,  be  may,  by  his  lan> 
guage,  make  the  debt  his  own,  and  assame 
aft  original,  and  not  a  collateral,  undertak- 
ing. Tliis  was,  we  think,  the  character  of 
the  promise  pleaded  and  proved  by  appel- 
lant Mr.  Wells  testified  that  J.  T.  Brown 
came  into  the  office  of  appellant  and  was 
told  that  Utter  had  failed  to  pay  the  ac- 
count, and  that,  unless  it  was  paid  prompt- 
ly, a  lien  would  be  filed,  and  that  Brown 
then  said  be  did  not  want  any  lien  filed 
against  bis  property,  "and  If  we  would  give 
him  a  little  additional  tlme^  that  be  would 
pay  the  account  I  told  blm  tliat  would  be 
satisfactory,"  and  that,  relying  upon  this 
promise  of  Brown,  be  did  not  file  a  lien,  and 
let  the  time  for  such  filing  elapse.  This  con- 
versation was  corroborated  by  Morris.  Ut- 
ter also  testified  that  Brown  told  mm  ttaat 
he  would  pay  the  Wells  &  Morris  account. 
The  conversation  with  Utter  is  not  relied 
upon  other  than  its  corroborative  value  up- 
on the  promise  made  direct  to  appellant  If 
Brown  used  the  language  attributed  to  bim 
by  Wells  &  Morris,  bis  promise  was  an  orig- 
inal one,  the  debt  thus  became  bis  own,  and 
is  not  wlthbi  the  rule  of  the  statute  of 
frauds.  We  have  so  often  held  tliat  sudi  a 
promise  is  an  original  one  to  answer  for 
one's  own  debt,  and  hence  not  within  the 
statute,  that  it  will  not  be  necessary  to  say 
anything  further  except  to  refer  to  the  cases 
where  such  rule  has  been  applied:  Don 
Yook  T.  Washington  Mill  Co.,  16  Wash.  45», 
47  Pac.  964;  tiilmore  t.  Skookum  Box  Fac- 
tory, 20  Wash.  703,  56  Pac.  934;  NorUby  v. 
Wlnsor,  24  Wash.  535,  64  Pac.  726;  Dim- 
mlck  V.  CoUins,  24  Wash.  78,  63  Pac.  1101: 
Gay  V.  Schaefer,  52  Wash.  269,  100  Pac.  334; 
Johnson  v.  Shuey,  40  Wash.  22,  82  Pac.  123; 
Burns  v.  Lumber  Company,  61  Wash.  276, 
112  Pac.  359;  Goldle-Klenert  Dist  Co.  t. 
Botbwell,   121  Pac.  60. 

[2]  The  relinquishment  of  the  right  to  file 
the  Hen  upon  respondents'  property  was  a 
suftlcient  consideration  to  sup|K>rt  the  prom- 
ise. 29  Am.  &  Eng.  Enc.  Law,  934;  20  Cyc. 
192.  In  this  connection  respondents  cbuteud 
that  appellant  was  not  entitled  to  a  lien  for 
failure  to  comply  with  the  statute  requiring 
materialmen,  before  a  claim  for  material  is 
enforceable  as  a  lien,  to  deliver  duplicate 
statements  of  the  material  to  the  owner,  it 
is  immaterial  whether  appellant  was  entitled 
to  a  lien  or  not.  Respondents  chose  not  to 
contest  it  nor  rely  upon  any  defense  tbey 
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might  have  had  to  Its  enforcement,  and  they 
cannot  now  impeach  It  Crans  v.  Hunter, 
28  N.  T.  380;  Seaman  v.  Seaman,  12  Wend. 
(N.  y.)  881;  Stewart  v.  Ahrenfeldt,  4  Uenlo 
(N.  T.)  189;  Fish  t.  Thomas,  5  Gray  (Mass.) 
45,  66  Am.  Dec.  348;  Young  v.  French,  35 
Wis.  Ill;  Hewett  v.  Currier,  63  Wis.  386, 
23  N.  W.  884. 

[3]  Respondents  move  to  dismiss  the  ap- 
peal upon  the  ground  that  the  record  does 
not  show  Jurisdiction  in  this  court,  in  that 
the  appeal  was  not  taken  within  time.  The 
original  transcript  here  filed  failed  to  show 
the  filing  marlts  below,  so  that  It  could  not 
be  told  within  what  time  the  notice  of  ap- 
peal or  bond  was  filed.  It  also  showed  the 
entry  of  judgment  May  6,  1911,  and  notice 
of  appeal  August  14,  1911.  This  would  make 
the  appeal  too  late.  A  supplemental  tran- 
script, however,  shows  these  filing  marks, 
and  a  motion  for  a  new  trial  filed  May  1 
and  denied  June  1.  This  would  make  the 
appeal  within  time,  as  we  have  uniformly 
held  that,  when  a  motion  for  a  new  trial 
was  seasonably  made,  the  time  for  appeal 
would  run  from  the  denial  of  such  motion. 
Rice  Fisheries  Co.  v.  Padflc  Realty  Co.,  35 
Wash.  535,  77  Pac.  839;  Payson  v.  Chapman, 
35  Wash.  64,  76  Pac.  525;  Kubillus  t.  E}wert, 
40  Wash.  38,  82  Pac.  147;  Wittier  Corbln 
Mach.  Co.  T.  Martin,  47  Wash.  123,  91  Pac. 
629;  ChUcott  v.  Globe  Nav.  Co.,  49  Wash. 
302,  96  Pac.  264. 

It  follows  from  what  we  have  said  that 
the  court  below  was  in  error  in  directing  a 
verdict  for  respondents.  The  cause  should 
bave  been  submitted  to  the  Jury  under  ap- 
propriate instructions  to  find  for  plaintiff  or 
defendant,  as  they  might  determine  the  fact 
as  to  the  making  of  the  promise  alleged  and 
testified  to  by  appellant  and  its  witnesses. 

The  judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

DUNBAR,  C.  J.,  and  MOUNT,  FULLER- 
TON,  and  ELLIS,  JJ.,  concur. 


WILSON  V.  FRASER  et  aL 

(Supreme  Court  of  Washington.    March  2, 
1912.) 

Appeal  and  Ebbob  (|  781*)—Di8mis8aI/— Re- 
view—Liability  FOR  Costs. 

Where,  pending  appeal  in  an  action  to  de- 
termine the  richt  to  an  office,  the  term  had  ex- 


pired and  the  only  issue  to  be  determined  was 
the  liability  for  costs,  the  appeal  will  be  dis- 
miBsed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3122;   Dec.  Dig.  f  781.*] 

Department  2.  Appeal  from  Superior 
Court,  Lincoln  County;  C.  H.  Neal,  Judge. 

Action  by  W.  A.  Wilson  against  J.  E.  Fras- 
er  and  others.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.     Appeal  dismissed. 

Martin  &  Wilson,  for  appellant.  James 
S.  Freece  and  C.  A.  Pettljohu,  for  respond- 
ents. 

MORRIS,  J.  Appellant  brought  this  action 
to  determine  his  right  to  the  ofiice  of  coun- 
cilman from  the  Third  ward  of  the  city  of 
Davenport,  and  appeals  from  an  adverse  Judg- 
ment. 

Appellant  was  elected  to  fill  a  vacancy  oc- 
curring July  13,  1910,  and  there  Is  some 
question  as  to  whether  the  term  to  which 
appellant  was  elected  expired  in  December, 
1910,  or  on  January  2,  1912.  Assuming,  but 
not  holding,  that  appellant  would  hold  until 
January  2,  1912,  the  term  would  have  ex- 
pired before  the  api)eal  was  heard  in  thi.>< 
court,  leaving  no  subject-matter  upon  which 
the  Judgment  of  this  court  could  operate,  and 
making  costs  the  only  issue  now  involved. 
Upon  this  ground  respondents  move  to  dis- 
miss the  appeal. 

The  motlou  must  be  granted.  Courts  will 
not  concern  themselves  with  academic  ques- 
tions, nor  hear  and  determine  abstract  ques- 
tions of  law  in  order  to  determine  as  between 
the  parties  who  shall  pay  the  costs.  This 
rule  Is  so  well  settled  we  content  ourselves 
with  simply  citing  the  authorities  sustaining 
It:  State  ex  rel.  Coiner  v.  Wlckersham,  1*5 
Wash.  161,  47  Pac.  421;  Htee  v.  Orr,  16 
Wash.  163,  47  Pac.  424;  State  ex  rel.  Mort- 
gage Co.  V.  Meacham,  17  Wash.  42i»,  50  Pac. 
52;  State  ex  rel.  Land  v.  Christopher,  32 
Wash.  59,  72  Pac.  709;  State  ex  rel.  Cawley 
V.  Bremerton,  32  Wash.  508,  73  Pac.  477; 
Holppa  V.  Aberdeen,  34  Wash.  554,  76  Pac. 
79;  Lamona  v.  Odessa  State  Bank,  35  Wash. 
113,  76  Pac.  534;  State  ex  rel.  Taylor  v. 
Cummings,  27  Wash.  316,  67  Pac.  565. 

The  appeal  Is  dismissed. 

DUNBAR,  C.  J.,  and  FULLERTON,  EL- 
LIS, and  MOUNT,  JJ.,  concur. 
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CITY  OF  SPOKANE  ▼.   KRAFT  et  ax. 

(Supreme  Court  of  Washington.     Feb.  16, 
1912.) 

1.  Municipal  Cobpobations  (J  450*)— Pub- 
lic IMPKOVEMENTS— Assessment  Distbictb. 

F.  avenue  lies  south  of  blocks  2,  3,  and  4, 
and  north  of  blocks  9,  10,  and  11,  block  9 
lying  opposite  block  4,  block  10  opposite  block 

3,  and  block  11  opposite  block  2,  and  S.  street 
crosses  F.  avenue,  and  separates  blocks  9  and 
10  and  blocks  4  and  3,  and  P.  arenue  adjoins 
the  south  half  of  blocks  9,  10,  and  11.  Blocks 
4  and  3  are  only  half  the  size  of  blocks  9,  10, 
and  11,  and  block  2  is  less  than  half  of  their 
size.  The  north  half  and  part  of  the  south 
haU  of  block  10,  as  well  as  the  northeast  cor- 
ner of  block  9  and  part  of  block  4,  consisted  of 
an  unplatted  tract  covered  with  water,  and  the 
city  condemned  land  to  extend  F.  avenue  and 
S.  street  through  such  tract.  The  assessment 
district  charged  with  extending  F.  avenue  In- 
cludes only  the  south  half  of  blocks  2,  3,  and 

4,  and  the  north  half  of  blocks  9  and  11,  but 
includes  all  of  block  10,  the  same  person  own- 
inp;  all  of  that  block,  and  the  assessment  dis- 
tnct  extends  away  from  F.  avenue  three  times 
as  far  in  block  10  as  in  block  3  opposite.  The 
assessment  district  for  S.  street  includes  only 
the  east  half  of  blocks  4  and  9,  the  west  bau 
of  block  3,  but  all  of  block  10.  Held,  that  the 
assessment  area  in  both  assessment  districts 
was  arbitrarily  and  unreasonably  fixed  as  to 
block  10,  requiring  the  assessment  and  the 
judgment  confirming  it  to  be  set  aside. 

[Fd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ${  1073,  1074;  Dec. 
Dig.  i  450.  •] 

2.  Municipal  Cobpobations  (|  508*)— As- 
sessment—  Review  —  Dibcbetion  of  Emi- 
nent Domain  Commissionebs. 

The  court  will  reluctantly  interfere  with 
the  discretion  of  the  eminent  domain  commis- 
sioners of  Spokane  city  in  fixing  the  bounda- 
ries of  an  assessment  district  and  the  amount 
of  an  assessment  for  street  improvements. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,   Dec.   Dig.   $  508.*] 

3.  Municipal  Cobpobations  (|  508*)— As- 
sessments—Vacating. 

Where  a  larger  proportionate  part  of  one 
block  is  arbitrarily  included  in  an  assessment 
district  than  the  parts  of  the  other  benefited 
blocks  included,  toe  whole  assessment  must 
be  set  aside  and  a  new  assessment  made,  since 
to  deduct  from  such  block  the  amount  arbitra- 
rily assessed  against  it  would  require  that 
amount  to  be  charged  against  the  other  bene- 
fited property  or  against  the  city,  which  can- 
not be  done  without  a  new  assessment  after 
new  notice  to  the  property  owners. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  f  508.*] 

Department  1.  Appeal  from  Superior  Court, 
SiNikane  County;  J.  D.  Hlnkle,  Judge. 

Proceedings  by  the  City  of  Spokane  against 
A.  A.  Kraft  and  wife,  Involving  the  assess- 
ment of  realty  for  street  improvements. 
From  a  Judgment  confirming  the  assessment, 
defendants  appeal.  Judgment  reversed,  and 
assessment  set  aside,  with  directions. 

Post,  Avery  &  Hlggins,  for  appellants.  A. 
M.  Craven  and  Bruce  Blake,  for  respondent 

PARKER,  J.  Eminent  domain  commis- 
sioners of  the  city  of  Spokane  levied  assess- 
ments upon  land  and  lots  of  A.  A.  Kraft  and 


'  wife,  together  with  lots  of  other  owners,  to 
pay  for  land  condemned  by  tlie  city  tor  ex- 
tending First  avenue  and  Sheridan  street 
through  an  irregular  tract  of  unplatted  land 
surrounded  by  platted  land  within  the  city. 
There  were  two  eminent  domain  proceedings 
and  two  separate  assessment  rolls  made,  one 
relating  to  First  avenue  and  one  to  Sheridan 
street.  Kraft  and  wife  objected  to  the  as- 
sessment made  against  their  property  upon 
each  rolL  These  objections  were  heard  by 
the  court  and  evidence  received  relative 
thereto  when  the  rolls  were  before  the  supe- 
rior court  for  confirmation,  and  thereupon 
the  court  confirmed  each  roll  as  returned  by 
the  eminent  domain  commissioners,  with  very 
Blight  modifications.  Kraft  and  wife  have 
appealed  from  the  judgments  of  confirmation. 
While  there  are  two  separate  assessment 
proceedings  involved  in  these  appeals,  and 
each  must  be  determined  by  us  upon  Ha  own 
merits,  they  are  submitted  here  together  and 
involve  facts,  some  of  which  are  common  to 
both.  Before  discussing  the  assessments  sep- 
arately, we  will  notice  these  facts. 

We  may  at  the  outset  remark  that  the 
modifications  of  the  assessments,  made  by  the 
superior  court  upon  confirmation,  were  so 
slight  that  we  will  regard  audi  modifications 
of  no  consequence  in  determining  these  ap- 
peals. First  avenue  runs  east  and  west, 
while  Sheridan  street  mns  north  and  south. 
These  two  eminent  domain  proceedings  re- 
sult in  the  avenue  and  street  intersecting 
each  other.  The  Irregular  tract  of  land 
through  which  the  avenue  and  street  are  be- 
ing extended  lies  at  the  Intersection  and  oc- 
cupies a  considerable  portion  of  what  would 
be  three  of  the  platted  blocks  cornering  upon 
the  intersection,  if  platted  in  conformity  with 
the  surrounding  blocks  and  streets,  and  also 
occupies  portions  of  the  avenue  and  street 
extending  a  distance  of  from  200  to  300  feet 
east,  west,  and  south  from  the  intersection. 
This  irregular  tract  Is  approximately  three 
acres  in  extent,  and  has  heretofore  been 
known  as  Hawkeye  I>8ke.  It  is  a  shallow 
depression  in  the  ground  containing  water, 
and  was  left  unplatted  at  the  time  of  the 
platting  of  the  surrounding  land.  The  ac- 
companying plat  shows  approximately  the 
situation,  and  will  render  our  discussion 
more  readily  intelligible. 
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[1]  The  assessment  district  cbarged  with 
the  expense  of  extending  First  avenue  through 
this  irregular  tract  Indndes  the'  south  half 
of  blocks  2,  8,  and  4  on  the  north  side  of 
First  ayenue,  the  north  half  of  blocks  9  and 
11  and  all  of  block  10  on  the  south  side 
of  First  avenue.  Appellants  are  the  owners 
of  all  of  the  fractional  lots  in  block  10  front- 
ing npon  Padflc  avenne  and  all  of  the  un- 
platted portion  of  block  10.  It  will  thus  be 
noticed  that  the  assessment  district  extends 
north  of  First  avenue  one-half  block  and  ex- 
tends south  of  First  avenue  so  as  to  include 
the  whole  of  block  10,  bat  not  the  whole  of 
blocks  9  and  11.  In  block  10  the  district  ex- 
tends away  from  First  avenue  practically 
three  times  as  far  as  It  does  in  block  3  op- 
posite. It  also  appears  from  the  record  tliat 
block  10  has  charged  against  it  an  amount 
several  times  greater  than  is  charged  agabist 
the  south  half  of  block  8  opposite.  Pacific 
avenue  which  already  furnishes  an  improved 
thoroughfare  along  the  south  front  of  block 
10  suggests  that  there  is  no  reason  for  as- 
sessing the  south  one-half  of  block  10  for 
the  improvement  of  First  avenue  any  more 
than  there  would  be  for  assessing  any  of  the 
other  half  blocks  situated  equally  distant 
from  First  avenue  on  the  north  or  south. 
It  is  not  contended  that  there  is  anything  in 
the  lay  of  the  land  which  would  suggest  this 
discrimination.  If  the  north  half  of  block 
3  or  4  does  not  receive  any  benefit  from  this 
extension  of  First  avenue,  it  seems  impossi- 
ble to  conceive  how  the  south  half  of  block 
10  could  receive  such  a  benefit;  indeed,  the 
north  half  of  blocks  3  and  4  are  nearer  to 
First  avenue  and  the  proposed  improvement 
than  the  south  half  of  block  10.  This  occurs 
by  reason  of  the  greater  depth  of  block  10. 
It  is  apparent  that  whatever  the  reason  be 
for  assessing  to  the  middle  of  the  blocks  on 
the  north  side  of  First  avenne  would  limit 
the  assessment  to  the  middle  of  the  blocks 
on  the  south  side  of  First  avenue.  The  mere 
fact  that  all  of  block  10  including  its  un- 
platted portion  belongs  to  one  owner  with- 
in Itself  furnishes  no  reason  for  assessing 
it  all  as  in  this  instance.  It  seems,  however, 
from  an  examination  of  the  evidence  that 
that  fact  largely  influenced  tho  commission- 
ers in  the  making  of  the  assef^iment  in  this 
manner.  Appellants  insist  that  the  assess- 
ment of  block  10  is  so  apparently  without 
reference  to  the  proportionate  benefits  result- 
ing thereto  as  to  call  for  reversal  of  the 
judgment  of  confirmation  and  a  setting  aside 
of  the  assessment. 

[2]  This  challenges  the  discretion  of  the 
commissioners  in  fixing  the  boundaries  of  the 
assessment  district  as  well  as  in  fixing  the 
amount  of  the  assessment  against  block  10, 
a  discretion  which,  of  course,  we  would  be 
slow  to  interfere  with.  In  re  Westlake  Ave- 
nue, 40  Wash.  144,  lTi2,  82  Pac.  279.  In  re 
Third,  Fourth,  and  Fifth  Avenues,  55  Wash. 


Q19,  104  Pac.  799.  We  think,  nevertheless, 
that  the  boundaries  of  this  district  have 
been  thus  fixed  ap  arbitrarily  without  refer- 
ence to  the  rights  of  the  property  owners 
as  to  amount  to  such  an  abuse  of  discre- 
tion on  the  part  of  the  commissioners  as 
calls  for  a  setting  aside  of  the  assessment 
and  reversal  of  the  Judgment  confirming  it. 
These  remarks  also  apply  to  the  unequal 
apportioning  of  the  assessmmt  by  the  ex- 
cessive charge  against  block  10  as  compared 
with  the  other  blocks.  We  would  not  be 
inclined  to  disturb  the  assessment  merely  on 
account  of  the  inclusion  of  the  south  one- 
half  of  block  10  in  the  assessment  if  it  ap- 
peared that  the  entire  assessment  npon  block 
10  was  no  greater  than  ought  to  be  charged 
against  the  north  one-half  thereof,  since  that 
would  not  work  an  injustice  to  the  owners 
of  block  10,  though  upon  demand  they  would 
probably  be  entitled  to  have  the  lien  con- 
fined to  the  north  half  in  view  of  the  manner 
of  assessing  other  blocks. 

The  assessment  for  the  extension  of  Sheri- 
dan street  through  this  unplatted  land  is  in 
substantially  the  same  condition  as  the  as- 
sessment for  the  extension  of  First  avenue, 
and  the  same  contention  is  made  against  it 
by  appellants.  This  assessment  district  In- 
cludes the  east  half  of  blocks  4  and  9,  the 
west  one-half  of  block  3,  and  all  of  block  10 
which  is  owned  by  appellants.  Like  in  the 
other  assessment,  block  10  is  charged  with  an 
amount  several  times  as  great  as  is  charged 
against  the  east  one-half  of  block  9  opposite, 
and  it  will  also  be  noticed  that  the  east  half 
of  block  10  is  assessed  while  the  west  one- 
half  of  block  9  Is  not  That  is,  the  assess- 
ment district  extends  twice  as  far  from  Sher- 
idan street  in  block  10  as  It  does  in  any 
other  part  of  the  district.  This  we  think 
was  an  arbitrary  fixing  of  the  assessment 
against  block  ten  and  the  boundaries  of  the 
district,  amounting  to  an  abuse  of  discretion 
for  the  same  reason  we  have  given  relative 
to  the  other  district.  We  conclude  that  the 
judgment  confirming  this  assessment  should 
be  reversed,  and  the  assessment  set  aside. 

[3]  We  are  led  to  this  conclusion  concern- 
ing both  assessments  because  there  Is  neces- 
sarily involved  here  something  more  than 
the  reducing  of  appellants'  assessments.  Un- 
less the  condemnation  be  abandoned,  what- 
ever Is  deducted  from  appellants'  assessments 
must  necessarily  be  charged  against  other 
benefited  property  or  against  the  city,  and 
other  property  cannot  be  assessed  except  by 
making  new  assessment  rolls  after  giving 
new  notice  to  property  owners,  since  other 
property  owners  have  had  no  notice  that 
their  assessments  might  be  increased  above 
that  shown  upon  the  original  rolls.  In  re 
Sixth  Avenue  West,  30  Wash.  41.  51,  109 
Pac.  1052. 

We  have  been  careful  to  refrain  from  ex- 
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pressing  an  opinion  as  to  just  what  the 
boundaries  of  the  districts  should  be,  or 
what  the  amount  of  the  assessment  against 
appellants'  property  sbould  be.  What  we 
have  said  only  has  reference  to  the  compara- 
tive distances  the  boundaries  of  the  dis- 
tricts liave  been  placed  from  the  streets  be- 
ing extended  and  the  amount  of  appellants' 
assessments  as  compared  with  ottiers.  It 
may  be  that  the  boundaries  of  these  districts 
should  extend  even  farther  away  from  these 
streets  than  the  farthest  boundary  fixed  by 
the  commissioners  in  these  instances.  We 
are  only  holding  that  in  the  fixing  of  such 
boundaries  there  must  not  be  unreasonable 
discrimination  in  favor  of  or  against  any 
particular  property  or  the  owners  thereof. 
The  fixing  of  the  amount  of  the  assessments 
must  be  governed  by  the  same  principle.  We 
are  not  attempting  to  lay  down  any  hard 
and  fast  rule.  We  fully  realize  that  benefits 
can  seldom  be  measured  and  apportioned 
with  any  great  degree  of  exactness,  but  sure- 


ly they  can  be  apportioned  more  equitably 
than  has  been  done  In  these  cases. 

Some  contention  is  made  In  behalf  of  ap- 
pellants that  a  portion  of  the  expense  of 
these  improvements  should  have  been  as- 
sessed against  the  city.  We  find  nothing  in 
the  record  that  would  warrant  us  interfering 
with  the  assessments  If  that  were  the  only 
objection  made  against  them.  We  see  no 
abuse  of  the  commissioners'  discretion  in 
that  regard. 

We  conclude  that  these  assessments  must 
be  set  aside  and  the  judgments  of  the  court 
confirming  them  reversed;  and,  In  view  of 
the  fact  that  a  new  assessment  upon  a  dis- 
trict with  different  boundaries  will  be  neces- 
sary, the  superior  court  is  directed  to  cause 
the  same  to  be  made  either  by  these  or  other 
commissioners  appointed  by  it  for  that  pur- 
pose. 

DUNBAR,  C.  J.,  and  MOUNT  and  GOSE, 
JJ.,  concur. 
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KANTON  et  ux.  t.  KELLY. 

(Supreme  Court  of  Washington.     March  12, 
1912.) 

1.  Election  of  Remedies   (8  9*)— Death  of 
Child — ^Inconsistency  of  Remedies. 

Rem.  &  Bal.  Code,  §  183,  provides  that 
the  parents  of  a  person  whose  death  is  caused 
by  the  wrongful  act  of  another,  and  who  leaves 
no  widow  nor  issue  who  may  have  been  de- 
pendent upon  him  for  support,  may  recover 
such  damages  as  may  be  just,  and  section  184 
provides  that  a  father  may  sue  tor  the  injury 
or  death  of  a  child.  Bcld,  that  as  the  measure 
of  damages,  the  issues,  and  defenses  under  the 
sections  were  different,  a  person  having  a 
remedy  under  each  section,  who  pursues  the 
remedy  under  one  of  them,  thereby  waives  bis 
remedy  under  the  other. 

[Ed.  Note. — For  other  cases,  see  Election  of 
Kemedies,    Cent.    Dig.    §|    13-15;     Dec.    Dig. 

2.  Death  (S  87*)— I^oss  of,  Child's  Services 
—Scope  or  Parent's  Becoveby. 

Under  Rem.  &  Bal.  Code,  §  184,  which 
allows  a  father  to  sue  for  injury  to  or  the 
death  of  a  child,  his  recovery  for  services 
does  not  extend  beyond  the  time  when  the 
child  becomes  of  age. 

[Ed.    Note. — For    other    cases,    see    Death, 
Cent.  Dig.  §  115;    Dec.  Dig.  §  S7.»] 

3.  Death  ($  31*)— Loss  of  Child's  Services 
— Defenses— Emancipation. 

In  an  action  under  Rem.  &  Bal.  Code,  S 
184,  giving  a  father  an  action  for  injury  to  or 
the  death  of  a  child,  the  emancipation  of  the 
child  is  a  defense. 

[Ed.    Note.— For    other    cases,    see    Death, 
Cent.  Dig.  §§  3&-46;   Dec.  Dig.  §  31.*] 

On  petition  for  rehearing.     Former  ruling 
adhered  to. 

For  former  opinion,  see  118  Pac.  890. 


PER  CURIAM.  It  is  the  custom  of  the 
daily  newspapers  to  announce  the  result  of 
cases  brought  to  and  decided  by  this  court. 
The  aflSrmance  of  the  judgment  In  this  case 
was  so  announced,  and,  immediately  upon 
snch  publication,  before  the  decision  had  l>een 
published,  a  petition  for  rehearing  was  sent 
to  each  member  of  the  department  an- 
nouncing the  Judgment.  It  is  said:  "If  the 
report  of  the  decision  In  the  public  press 
Is  correct,  then  this  court  has  overlooked  sec- 
tion 184.  Rem.  &  Bal.  Anno.  Codes  &  Statutes 
of  AVashlngton."    Section  184  is  then  quoted. 

[1]  This  statement,  coming  as  it  did,  and 
with  no  knowledge  on  the  part  of  counsel  as 
to  the  text  of  our  decision,  calls  for  a  brief 
statement  of  the  hlstor>-  of  this  case.  As  a 
premise,  however,  let  us  say,  if  it  be  admit- 
ted that  plaintiffs  have  an  action  under  sec- 
tion 183,  Rem.  &  Bal.  Code,  and  fllso  under 
section  184,  they  could  not.  from  the  very  na- 
ture of  things,  pursue  both  remedies.  Hence 
the  adoption  of  one  is,  under  all  authority,  a 
waiver  of  the  other,  so  far  as  the  particular 
action  is  concerned.  The  reason  is  obvious. 
Under  section  183,  if  dependency  is  the  basis 
of  recovery,  the  measure  of  damage  Is  great- 
er, very  much  greater,  than  it  would  be  un- 


der section  184.  Under  section  183  it  is  not 
limited,  nor  is  the  allowance  to  be  measured 
by  an  arbitrary  time  limit. 

[2]  Under  section  184,  the  recovery  for  serv- 
ices does  not  extend  beyond  the  time  when 
the  child  l)ecome8  of  age.  In  this  case,  plain- 
tiffs voluntarily  selected  their  remedy  and  if, 
at  the  time  the  complaint  was  drawn,  coun- 
sel had  section  184  in  mind  at  all,  they  adopt- 
ed the  theory  which  would  bring  the  greatest 
return  In  money.  Then,  too,  the  defense 
would  be  entirely  different.  Under  section 
183  the  question  of  dependency  is  the  para- 
mount issue. 

[3]  Under  section  184,  aside  from  the  issue 
of  contributory  negligence,  the  emancipation 
of  the  child  would  be  about  the  only  defense 
that  could  be  set  up. 

Now,  are  the  plaintiffs  entitled  to  urge  on 
rehearing  that  they  are  entitled  to  a  recov- 
ery under  section  184?  The  right  of  recov- 
ery is  alleged  to  be  "that  the  plaintiffs,  the 
parents  of  said  Mike  Kanton,  w^ere  depend- 
ent upon  the  said  Mike  Kanton  for  support 
and  maintenance."  (Complaint,  par.  13.) 
The  whole  of  their  testimony,  some  of  which 
is  quoted  In  the  opinion,  was  put  in  to  sus- 
tain proof  of  dependency;  whereas,  if  they 
iMid  been  seeking  to  recover  under  section 
184.  the  whole  of  it  would  have  been  imma- 
terial and  irrelevant  to  the  Issue.  The  court 
below  held  against  plaintiffs,  and  their  conn- 
.sel  filed  a  brief  in  which  It  is  said:  "This 
action  Is  prosecuted  under  i  1,  page  425, 
Laws  of  Washington,  1909.  set  out  In  Ren;.  & 
Bal.  Code,  §  18:i."  Counsel  then  cites  the 
case  of  Hedrick  t.  Ilwaco  Ry.  &  Nav.  Co.,  4 
Wash.  400,  30  Pac.  714.  Neither  that  case 
nor  section  184  was  referred  to  in  the  brief 
nor  mentioned  in  oral  argument.  It  occurred 
to  the  writer  of  the  opinion  that  the  bar 
might  consider  that  this  case  could  be  sus- 
tained by  reference  to  the  Hedrick  Case, 
which  is  based  on  and  con.strues  section  184. 
We  took  occasion  upon  our  own  initiative  to 
refer  to  it  In  our  opinion.  So  that  the  asser- 
tion that  the  court  overlooked  section  184, 
Rem.  &  Bal.  Code,  and  the  Redrlck  Case.  is. 
considering  what  we  have  herein  set  forth, 
a  gratuitous  affront  to  the  patience  and  in- 
dustry of  the  court.  If  a  court  overlooks 
that  which  Is  called  to  its  attention,  it  is 
subject  to  criticism.  But  If.  in  its  desire  to 
do  justice,  it  mentions  that  which  has  lieen 
concealed,  or  that  which  the  record  does  not 
reveal,  the  fault  is  not  with  the  court.  Sec- 
tion 184  was  either  overlooked  by  counsel  or 
purposely  held  in  the  dark  until  the  decision 
was  announced.  Moreover,  the  allegation  in 
the  petition  for  rehearing:  "It  is  alleged  In 
the  complaint,  and  admitted  on  the  trial,  that 
Michael  Kanton  was  an  Infant  of  the  age  of 
19  years,  that  all  Ills  earnings  were  given  to 
his  father  and  mother,  that  he  had  never 
been  emancipated ;    consequently  they  were 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Kejr  No.  Series  ft  Rep'r  Indexes 
121  P.-53 


Digitized  by 


Google 


834 


121  PACIFIC  REPOKTEB 


(Wash. 


entitled  to  bis  wages" — Is,  tn  so  far  as  It 
says  that  It  Is  alleged  or  was  admitted  tliat 
Mlcbael  Kanton  had  never  been  emancipated, 
untrue.  It  Is  not  only  not  founded  upon  any- 
thing In  the  record  that  would  Imply  that  is- 
sue, but  is  negatived  by  the  complaint,  an- 
swer, reply,  testimony,  briefs,  and  oral  argu- 
ment. We  have  decided  the  case  plaintiffs' 
counsel  brought  to  this  court,  and  decided  It 
rightly  as  the  law  Is  written  by  the  Legisla- 
ture of  this  state,  and  for  the  reasons  stated 
In  the  department  opinion  and  herein  stated, 
we  adhere  to  our  former  ruling. 

It  Is  insisted  that  our  decision  conflicts 
with  the  case  of  Tecker  v.  Seattle,  Renton  & 
Southern  R.  Co..  60  Wash.  571,  111  Pac.  791. 
The  statutes  and  the  amendments  of  1909 
were  not  considered  in  that  case.  The  only 
questions  there  raised  were  of  negligence  and 
contributory  negligence. 

In  passing,  we  desire  to  say  that  whether 
a  right  of  action  might  have  been  maintained 
under  section  184  we  do  not  decide.  That 
question  is  not  before  us. 

FULLERTON,  J.,  concurs  in  the  result 


INTERNATIONAL  MERCANTILE  &  BOND 
UO.  V.  SIIAW-WELLS  CO. 

(Supreme    Court    of    Washington.      March    U, 
1912.) 

1.  Appeal  and  Erhob  (§  999*)  —  Questions 
OF  Fact— Review. 

Where  the  issue  of  ratification  of  an 
agent's  contract  by  his  principal  was  for  the 
jury,  the  Supreme  Court  on  appeal  could  not 
hold  as  a  matter  of  law  that  it  was  not  rati- 
fied. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3912-3934;  Dec.  Dig.  S 
999.*) 

2.  Appeal  and  Errob   ({  1046*)— Abgument 

OF   CODNSEI. —  IMPBOPEB   INTERBUPTION— 

Pbejudice. 

That  the  trial  judge,  daring  the  argument 
of  plaintiff's  counsel,  improperly  interrupted 
him  and  stated  that  he  was  going  beyond  the 
province  of  an  advocate  in  challenging  the  law 
as  given  in  the  instructions  of  the  court  which 
had  l>een  read  to  the  jury,  was  not  reversible 
error,  where  it  did  not  appear  to  have  been 
prejudicial. 

[EU.  Note. — For  other  cases,  see  Appeal  and 
Elrror,  Dec.  Dig.  §  1046.*] 

Department  1.  Appeal  from  Superior  Court, 
l^kane  County ;  J.  Stanley  Webster,  Judge. 

Action  by  the  International  Mercantile  & 
Bond  Company  against  the  Shaw-Wells  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

Cehn  A  Rosenhaupt  and  Bruce  Blake,  for 
appellant.  Campbell  &  Goodwin  and  J.  B. 
Campbell,  for  respondent. 

PER  CURIAM.  [1]  This  case  was  tried 
upon  an  Issue  of  fact,  and  a  verdict  rendered 


in  favor  of  the  defendant  The  only  qaee- 
tlon  involved  Is  Whether  the  contract  of  a 
sales  agent  made  without  antbority  was  rati- 
fled  by  the  principal,  the  appellant  here.  The 
facts  are  such  that  we  think  It  was  a  ques- 
tion for  the  jury,  thus  preventing  us  from 
holding  as  a  matter  of  law  that  the  contract 
was  not  ratified. 

[2]  It  is  complained  that  the  court  arbi- 
trarily interrupted  counsel  for  appellant  in 
his  argument  to  the  Jury,  reminding  him  that 
he  was  going  beyond  the  province  of  an  ad- 
vocate in  challenging  the  law  as  given  by  the 
court  in  the  instructions  which  had  been 
read  to  the  jury.  From  the  record  as  we 
have  it  it  is  doubtful  whether  the  interrup- 
tion was  warranted.  It  is  more  likely  that 
the  colloquy  came  through  a  misunderstand- 
ing on  the  part  of  the  court  as  to  what  coun- 
sel was  saying  to  the  jury.  But  it  does  not 
follow  that  the  Judgment  should  be  reversed 
for  this  reason.  Error,  especially  when  go- 
ing to  a  matter  collateral  to  the  main  issue, 
must  be  prejudicial.  This  court  must  be 
satisfied  that  the  act  complained  of  might 
have  influenced  the  verdict.  The  conduct  of 
the  trial  is  peculiarly  within  the  province 
of  the  presiding  Judge,  and  his  right  to  check 
counsel  when  in  his  judgment  he  is  pursuing 
an  Improper  line  of  argument  is  unquestion- 
ed, and  an  appellate  court  will  not  reverse  a 
Judgment  unless  it  appears  that  the  conduct 
of  the  judge,  taken  In  connection  with  the 
whole  record,  makes  it  at  least  probable  that 
a  different  verdict  would  have  been  returned. 
We  are  convinced  that  the  verdict  in  this 
case  could  not  have  been  other  than  It  was, 
and  will  not  therefore  presume  prejudice. 

Judgment  affirmed. 


STATE  V.  EWING. 

(Supreme    Court    of    Washington.      March    9, 
1912.) 

1.  Assault  and  Battery  (S  80*)— Variance. 

A  variance  between  an  information  and 
the  evidence  as  to  the  name  of  the  person  al- 
leged to  have  been  assaulted  is  not  fatal  where 
accused  was  not  misled  and  raised  no  question 
as  to  the  identity  of  the  nets  charged,  especial- 
ly in  view  of  Rem.  &  Bal.  Code,  §  2061,  pro- 
viding that  an  erroneous  allegation  as  to  the 
person  injured  is  not  material  where  the  in- 
jury is  described  with  sufficient  certainty  in 
other  respects. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  {  126;    Dec.  Dig.  f  80.*1 

2.  Criminal  Law  (§  761*)  —  iHSTRUcnoNS— 
AssuiiPTioN  OF  Facts. 

Where  an  information  charged  accused 
with  assaulting  R.,  but  the  proof  showed  and 
the  state  conceded  that  the  legal  name  of  the 
person  assaulted  was  E.,  it  was  not  error  for 
the  court  to  assume  as  a  fact  in  Its  charge, 
that  her  name  was  E. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S|  1754-1771;  Dec  Dig.  | 
701.*] 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  Xo.  Series  ft  Rep'r  Indexes 
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8.  Cbiminal  Law   (!  814*)  —  Ihstbuctions— 

B*FDSAi/— When   Propeb. 

The  refusal  of  requested  instructions  which 
would  raise  an  immaterial  issue  is  proper. 

[Bd.  Note.— OFor  other  cases,  see  Criminal 
r.aw,  Cent.  Dig.  H  1979-1987;  Dec.  Dig.  i 
814.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  Wilson  R.  Gay,  Judge. 

Henry  Kwing  was  convicted  of  assault  in 
the  second  degree,  and  he  appeals.    Affirmed. 

Gill,  Hoyt  &  Frye,  for  appellant.  John  P. 
Murpby,  Hugh  M.  Caldwell,  and  Reah  M. 
Whitehead,  for  the  State. 

FULLERTON,  J.  The  appellant  was  In- 
formed against  for  the  crime  of  assault  in 
the  first  degree,  the  charging  part  of  the  in- 
formation being  as  follows :  "He,  said  Hen- 
ry Ewlng,  In  the  county  of  King,  state  of 
Washington,  ou  the  11th  day  of  April,  1911, 
did  willfully,  unlawfully,  and  feloniously 
make  an  assault  upon  one  'Sylvia  Russell 
with  a  firearm,  to  wit,  with  a  revolver-pistol 
then  and  there  loaded  with  powder  and  ball, 
which  he,  said  Heury  Ewiug,  then  and  there 
had  and  held,  and  did  then  and  there  will- 
fully, unlawfully,  and  feloniously,  with  said 
revolver-pistol,  shoot  at,  toward,  and  into  the 
body  of  said  Sylvia  Russell,  with  intent  then 
and  there  willfully,  unlawfully,  and  feloni- 
ously to  kill  said  Sylvia  Russell." 

The  appellant  entered  a  plea  of  not  guilty 
to  the  information,  was  tried  thereon  and 
found  guilty  of  assault  in  the  second  degree. 
From  the  sentence  pronounced  upon  him  this 
appeal  is  taken.  On  the  trial  at  the  close  of 
the  state's  evidence  in  chief,  the  defendant 
moved  for  the  dismissal  of  the  prosecution 
and  for  a  discharge  on  the  ground  and  for 
the  reason  that  the  accused  was  charged 
with  assaulting  and  attempting  to  kill  one 
Sylvia  Russell,  whereas  the  state's  evidence 
tended  to  show  that  the  person  assaulted 
■was  Sylvia  Ewlng,  the  wife  of  the  accused. 
The  motion  was  overruled,  whereupon  the 
court  proceeded  with  the  trial,  at  the  con- 
clusion of  which  he  gave,  among  others,  the 
following  instruction:  "The  prosecuting 
witness  is  designated  in  the  information  as 
Sylvia  Russell.  Now,  it  is  an  admitted  fact 
on  this  trial  that  her  true  legal  name  is  that 
of  Sylvia  Ewlng,  wife  of  the  defendant,  and 
you  are  instructed  ttiat  such  variance  in  the 
description  of  the  prosecuting  witness  is  to 
be  regarded  by  you  as  wholly  immaterial  in 
this  case." 

The  following  Instructions  were  requested 
by  the  defendant  and  refused  by  the  court: 
"I  charge  you  that  the  defendant  is  charged 
-with  the  shooting  of  one  Sylvia  Russell ;  and 
I  charge  you,  unless  the  state  has  proven  to 
you  beyond  a  reasonable  doubt  as  I  shall  de- 
fine such  a  doubt  to  you,  that  Sylvia  Rus- 
sell was  the  name  by  which  she  was  general- 
ly known  in  the  neighborhood  where  the  of- 
fense   charged    was    committed,    that    you 


should  acquit  the  defendant."  "I  charge  you 
that  the  fact  that  the  person  the  defendant 
is  chairged  with  shooting  might  be  known  by 
the  name  of  Syh'ia  Russell  only  to  the  lur 
mates  of  a  residence  occupied  only  by  herself 
and  members  of  her  family  who  resided  with 
her  would  not  make  her  generally  known  by 
that  name." 

[1]  The  appellant  first  assigns  error  on  the 
refusal  of  the  court  to  grant  his  motion  to 
dismiss  made  at  the  conclusion  of  the  state's 
case  in  chief.  He  argues  that  since  he  was 
accused  of  assaulting  Sylvia  Russell,  and  the 
proofs  were  that  he  assaulted  Sylvia  Ewlng,  ' 
there  was  a  fatal  variance  between  the  alle-  ' 
gations  and  the  proof  entitling  him  to  a  dis- 
charge. 

Formerly  in  the  prosecution  of  offenses  In- 
volving Injuries  to  the  person  it  was  neces- 
sary to  set  forth  in  the  indictment  the  name 
of  the  person  injured  with  strictness,  and 
slight  variances,  if  the  names  were  not  Idem 
sonans,  were  held  fatal.  But  the  modem  rule 
is  to  treat  the  question  as  one  of  Identity, 
and  If  the  offense  is  otherwise  described 
with  sufficient  certainty  to  identify  the  act 
to  hold  the  variance  immaterial,  unless  the 
misnomer  actually  misleads  the  defendant. 
14  Ency.  PI.  &  Pr.  286.  In  this  state  such 
is  the  rule  by  statute.  Section  2061  of  Rem. 
Ss.  Bal.  Code  is  as  follows:  "When  the  crime 
involves  the  commission  of  or  an  attempt  to 
commit  a  private  injury,  and  is  described 
with  sufficient  certainty  In  other  respects  to 
identify  the  act,  an  erroneous  allegation  as 
to  the  person  injured  or  Intended  to  be  in- 
jured Is  not  material." 

No  question  was  raised  at  the  trial  as  to 
the  Identity  of  the  act  set  out  In  the  infor- 
mation. Indeed,  the  defendant  admitted  do- 
ing the  acts  thought  to  constitute  the  as- 
sault and  attempted  to  Justify  them;  he 
made  no  contention  that  he  was  misled  by 
the  failure  to  Insert  the  true  name  of  the 
person  assaulted  In  the  Information. 

[J]  The  objection  to  the  Instruction  given 
by  the  court  is  that  the  court  thereby  took 
upon  Itself  to  decide  a  question  of  fact  whl<ii 
was  for  the  jury  to  decide.  But  the  answer 
to  this  is  that  there  was  no  dispute  as  to  the 
fact  assumed  by  the  court.  The  state  con- 
ceded that  the  legal  name  of  the  person  as- 
saulted was  Sylvia  Ewing  and  not  Sylvia 
Russell,  and  the  only  question  that  could  be 
raised  was.  Did  this  fact  mislead  the  defend- 
ant? As  to  this,  as  we  say,  there  was  no 
claim  in  the  evidence,  and  the  court  properly 
assumed  that  the  variance  was  immaterial. 

[3]  The  instructions  requested  were  prop- 
erly refused  for  like  reasons.  To  give  them 
would  submit  an  immaterial  issue  to  the 
jury. 

The  judgment  is  affirmed. 

DUNBAR,  C.  J.,  and  MORRIS,  ELLIS, 
and  MOl'NT,  JJ.,  concur. 
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WILLIAMS  T.  CITT  OF  SPOKANB  rt  *1. 

(Supreme  Court  of  Washington.     March  9, 
1912.) 

Apfkal  aitd  Ebbob  ({  564*)— Skatemxnt  of 

Facts— TivE  of  Fiuno. 

The  statement  of  facts  proTided  for  by 
Rem.  &  Bal.  Code,  I  389,  not  beina;  filed  with- 
in the  time  limited  by  section  W3,  will  be 
stricken  on  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Die.  H  2501-2S06,  2S55-2558; 
Dec  Dig.  i  564.*] 

Department  1.  Appeal  from  Snperlor> 
Court,  Spokane  County;  E,  H.  SulliTan, 
Judge. 

Action  by  George  W.  WilUamg  against  tbe 
City  of  Spokane  and  others.  Judgment  for 
defendants.    Plaintiff  appeals.    Affirmed. 

J.  F.  Blake  and  A.  B.  Barnes,  for  appel- 
lant F.  B.  Morrill  and  Danson  tc  Williams, 
for  respondents.  ' 

PER  CURIAM.  This  Is  an  action  to  re- 
cover damages  for  i)er8onal  injuries.  At  the 
dose  of  the  plaintifTs  evidence,  the  defend- 
ants severally  challenged  its  legal  sufficiency, 
and  a  Judgment  was  entered  in  favor  of  the 
several  defendants  for  their  respective  costs. 
The  plaintiff  has  appealed. 

The  Judgment  was  entered  on  February  28, 
1910.  On  March  15th  following,  the  appel- 
lant and  the  respondents,  through  their  re- 
spective counsel,  stipulated  as  to  the  facts 
"testified  to  by  plaintiff's  witnesses."  The 
statement  was  certified  on  April  19th  by  the 
Judge  before  whom  the  case  was  tried,  It 
was  filed  on  July  2d  following,  and  has  not 
inea  served  on  any  of  the  respondents.  The 
respondents  have  moved  to  strike  the  state- 
ment, on  the  ground  that  it  was  not  filed  or 
served  within  the  time  prescribed  by  law. 

The  motion  is  well  taken.  A  reference  to 
the  dates  will  disclose  that  the  statement 
was  not  filed  within  30  days  after  the  entry 
of  the  Judgment,  and  that  more  than  4 
months  elapsed  before  it  was  filed.  The 
statement  will  be  stricken.  Rem.  &  Bal. 
Code,  li  389,  393;  State  v.  Aschenbrenner, 
45  Wash.  125,  8T  Pac.  1118;  McDonald  v. 
Van  Houten,  59  Wash.  593,  110  Pac.  428. 

This  leaves  no  question  for  our  determina- 
tion, and  the  Judgment  is  therefore  affirmed. 


(67  Wasb.  370) 
STATE   ex  reL  PETERSON  v.   SUPERIOR 
COURT  OF  KING  COUNTY. 


(Supreme    Court    of   Washington. 
1912.) 


March   9, 


1,  WiTNEssBS  (S  14*)— Who  Are— Exauiita- 
TiON  Before  Receives  or  Corporation. 
Aji  order  requiring  a  trustee  of  a  corpor- 
ation to  appear  for  examination  as  to  the  af- 
fairs of  the  corporation,  entered,  after  the 
court,  in  an  action  against  the  corporation, 
bad  rendered  judgment  against  it  and  had  ap- 
pointed a  receiver,  he  is  summoned  as  a  wit- 
ness, and  not  as  a  party  to  the  action,  and 


under  Rem.  &  BaL  Ciode,  |  121S,  lie  need  not 
attend  before  the  court  out  of  the  county  of  his 
residence  and  more  than  20  miles  from  his 
residence,  unless  witness  fees  and  mileage, 
when  demanded,  are  paid. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ii  15,  16;   Dec  Dig.  |  14.*] 

2.  Apfkal  Airn  Ebbob   (|  78*)— Obdebb  Ap- 

PKALABLE. 

An  order  requiring  one  to  show  cause  wliy 
he  should  not  be  punished  for  contempt  for 
failing  to  appear  as  a  witness  is  not  an  ap- 
pealable order  because  not  final. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  7a*l 

3.  Pbohibition  (I  S*)— Adkqdact  of  Otbxb 
Remedt. 

Prohibition  will  not  lie  where  an  inferior 
court  is  proceeding  without  jurisdiction,  when 
there  is  an  adequate  remedy  by  appeal;  but 
where  the  court  without  authority,  issued  an 
order  requiring  a  person  to  show  cause  why  he 
should  not  be  punished  for  contempt  prohibi- 
tion lies  to  prevent  the  court  from  proceeding 
under  the  order,  which  is  not  appealable,  as 
the  remedy  b^  appeal  from  a  judgment  of  con- 
tempt made  m  direct  violation  of  Rem.  &  BaL 
Code,  {  1216,  is  not  an  adequate  remedy. 

[Ed.  Note.— For  other  cases,  see  Prohibi- 
tion, Cent  Dig.  |§  4-19;   Dec  Dig.  |  3.*] 

Department  2.  Prohibition  by  the  State, 
on  the  relation  of  Charles  T.  Peterson, 
against  the  Superior  0>art  of  King  County. 
Writ  granted. 

Sulllvt^  &  Cnirlstlam  and  Bates,  Peer  A 
Peterson,  for  plaintiff.  Leopold  M.  Stem 
and  J.  W.  Russell,  for  respondent 

MOUNT,  J.  Application  for  writ  of  pro- 
hibition. It  appears  that  in  October,  1911, 
an  action  was  begun  in  the  superior  court 
of  King  county,  by  the  Shull-Day  Company, 
a  corporation,  against  Lucas-Stark  Logging 
(Company,  a  corporation.  Afterwards  on  Jan- 
uary 20,  1912,  a  Judgment  was  entered  in 
favor  of  the  plaintiff  and  against  the  defend- 
ant in  that  action  for  the  amount  demanded. 
About  that  time  and  In  the  same  action,  one 
B.  T.  Wood,  Jr.,  was  appointed  receiver  of 
the  defendant  corporation.  On  February  14, 
1912,  the  receiver  filed  a  petition  in  tb« 
cause,  alleging  that  Clarence  Lucas,  B.  Q. 
Spark,  and  Charles  T.  Peterson  were  trus- 
tees of  the  defendant  corporation;  that  the 
receiver  had  made  diligent  effort  to  obtain 
possession  of  the  books  and  assets  of  the 
corporation  without  success;  and  prayed 
that  the  trustees  named  be  required  to  ap- 
pear before  the  court  for  examination  re- 
garding the  affairs  of  said  insolvent  corpo- 
ration. An  order  was  accordingly  made,  re- 
quiring said  trustees  to  appear  before  the 
court  on  February  16,  1012,  at  the  hour  of 
2  o'clock,  for  examination  regarding  the  af- 
fairs of  said  corporation,  and  to  bring  witb 
them  all  books  of  account  and  records  of  the 
corporation  under  their  control.  This  order 
was  served  upon  Mr.  Peterson  personally  In 
Tacoma,  Fierce  county,  more  than  20  milea 
from  where  the  King  county  court  was  held. 
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At  tba  tlma  of  tbls  Krrlce  Mr.  Peterson  de- 
manded his  wltneaa  fees  for  one  day's  at- 
tendance and  mileage.  HU  fees  were  not 
paid  nor  tendered.  He  did  not  appear  as 
ordered,  bnt  appeared  by  counsel  and  made 
a  showing  to  the  effect  that  he  was  not  a 
party  to  the  action ;  that  he  was  a  resident 
of  Pierce  county,  more  than  20  miles  from 
King  county  where  the  court  was  held ;  that 
he  was  served  with  the  order  In  Tacoma, 
and  when  served  demanded  his  witness  fees 
and  mileage,  which  were  not  paid  nor  ten- 
dered. Upon  this  showing  his  counsel  filed 
a  motion  for  a  discharge  of  the  order  re- 
quiring blm  to  appear  as  a  witness.  This 
motion  was  denied,  and  the  court  thereupon 
entered  an  order  requiring  Mr.  Peterson  to 
appear  and  submit  to  examination  or  show 
cause  on  February  23,  1912,  why  be  should 
not  be  punished  for  contempt  of  court  Mr. 
Peterson  thereupon  applied  for  tbls  writ  of 
prohibition. 

[1]  There  can  be  no  doubt  that  the  relator 
was  summoned  as  a  witness  and  not  as  a 
party  to  the  action  in  which  the  judgment 
was  taken.  Allen  t.  Stallcup,  13  Wash.  631, 
43  Pac.  884.  And  there  can  be  no  doubt  that 
he  could  not  be  required  to  attend  as  a  wit- 
ness before  any  court  out  of  the  county  in 
which  he  resides  and  more  than  20  miles 
from  his  residence.  Rem.  &  Bal.  Code,  ( 
1215;  State  ex  rel.  Timm  t.  Trounce,  6 
Wash.  804,  32  Pac.  750.  It  la  plain,  there- 
fore, that  the  order  requiring  the  relator  to 
appear  and  show  cause  why  he  should  not 
be  punished  for  contempt  was  made  without 
authority  of  law  and  erroneously. 

[2]  It  is  argued  by  counsel  for  the  respond- 
ent that  an  appeal  will  lie  from  the  order 
made,  and  also  that.  In  the  event  the  relator 
la  adjudged  guilty  of  contempt,  an  appeal 
therefrom  Is  an  adequate  remedy.  We  are 
of  the  opinion  that  the  order  of  the  court, 
requiring  the  relator  to  show  cause  why  be 
should  not  be  punished  for  contempt,  is  not 
an  appealable  order,  because  it  is  not  a  final 
order.  It  Is  plainly  Interlocutory,  and  there- 
fore not  appealable.  Before  the  relator  may 
appeal,  he  must  either  submit  his  showing  to 
the  court  which  he  has  already  done,  to  the 
effect  that  he  may  not  be  required  to  appear 
personally  as  a  witness  in  the  case,  or  he 
must  refuse  to  show  cause.  In  either  event, 
the  court  must  enter  a  judgment  against  him 
for  contempt,  as  the  order  Indicates  will  be 
done. 

[8]  The  rule  is  well  settled  that  prohlbl- 
tlon  will  not  He  where  the  court  Is  proceed- 
ing without  jurisdiction  when  there  is  an 
adequate  remedy  by  appeal.  The  adequacy 
of  the  remedy  is  the  test  to  be  applied  upon 
applications  for  such  writs.  Delay  and  ex- 
pense do  not  affect  the  adequacy  of  the 
remedy.  State  ex  rel.  Miller  v.  Superior 
Court,  40  Wash.  655,  82  Pac.  877,  2  L.  R.  A. 


(N.  S.)  395,  111  Am.  St  Rep.  926.  In  this 
case  it  is  apparent  that  the  trial  court  made 
the  order  complained  of  without  authority 
of  law,  that  the  order  Is  not  an  appealable 
order,  and  that  the  court  will  adjudge  the 
relator  in  contempt  of  court  unless  this  writ 
la  issued.  The  relator  may,  no  doubt  appeal 
from  a  judgment  of  contempt;  but  before 
be  may  do  so  he  must  be  fined  and  possibly 
taken  from  one  county  to  another  and  im- 
prisoned, in  direct  violation  of  the  statute. 
Section  1215,  supra.  We  are  of  the  opinion, 
therefore,  that  such  remedy  is  not  adequate. 
The  writ  Is  therefore  granted. 

DUNBAR,  C.  J.,  and  FUIXERTON,  MOR- 
RIS, and  ELLIS,  JJ.,  concur. 


(67  WaA.  at) 

MAKINS  PRODUCE  CO.  t.  CALLISON. 

(Supreme  Court  of  Washington.     March  11, 
1912.) 

1.  JuDGinnT  (f  812*)— Ran  Judicata. 

The  judgment  in  a  proceeding  to  seize  and 
condemn  "renovated  butter"  is  admissible  in 
evidence,  in  an  action  for  the  price  of  butter 
which  the  evidence  tends  to  show  Is  the  same, 
to  prove  that  the  butter  was  renovated;  such 
proceeding  being  a  proceeding  in  rem. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  i;  1444-1503;   Dec.  Dig.  t  812.*] 

2.  Judgment   (S   812*)  —  Conclusiveness— 
Matters  Adjudicated. 

A  judgment  condemning  butter  as  renovat- 
ed butter  is  not  conclusive,  in  an  action  for 
the  price  of  butter  claimed  by  the  buyer  to 
be  the  same,  where  the  condemned  butter  was 
not  seized  for  over  three  months  after  the 
sale  and  delivery  of  the  butter  sued  for,  and 
the  evidence  was  conflicting  as  to  whether  it 
was  the  same  butter. 

TEd.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  §S  1444-1503;   Dec.  Dig.  i  812.*] 

3.  Sales  (|  SC3*)— Action  fob  Pbice— Tak- 
INO  Case  fbov  Jubt. 

In  an  action  for  the  price  of  butter,  where 
the  evidence  was  conflicting  as  to  whether 
such  butter  had  been  seized  and  condemned  as 
renovated  butter,  nnd  as  to  whether  the  seller 
had  agreed  to  rescind  the  sale  and  take  back 
the  butter,  the  withdrawal  of  the  case  from 
the  jury  was  error. 

[Ed.  Note. — For  other  cases,  see  Sales,  Dec 
Dig.  i  303.*] 

Department  1.  Appeal  from  Superior 
Court,  Cheballs  County;  Mason  Irwin, 
Judge. 

Action  by  the  Maklns  Produce  Company 
against  I.  P.  Callison,  doing  business  as  the 
Cheballs  Produce  Company.  From  a  Judg- 
ment of  dismissal,  plaintiff  appeals.  Re* 
versed,  and  new  trial  ordered. 


Boner  &  Boner,  for  appellant 
Hogan,  for  respondent 


John  a 


PARKER,  J.  This  action  was  commenced 
by  the  plaintiff  In  the  superior  court  for 
Cheballs  county  to  recover  from  the  defend- 
ant $1,359.43,  claimed  as  the  purchase  price 
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of  butter  sold  to  the  defendant.  The  cauee 
proceeded  to  trial  before-  the  court  aad  a 
Jury,  and  at  tbe  conclusion  of  the  evidence 
tbe  court,  upon  motion  of  counsel  for  the 
defendant,  withdrew  the  cause  from  the  con- 
sideration of  the  Jury,  and  rendered  a  judg- 
ment of  dismissal  against  the  plaintiff. 
From  this  disposition  of  the  cause,  the  plain- 
tift  has  appealed  to  this  court. 

Appellant  is  a  dealer  in  butter  and  other 
products,  having  its  place  of  business  in  San 
Francisco,  Cal.  The  respondent  is  a  dealer 
in  similar  products,  having  his  place  of  busi- 
ness in  Aberdeen  in  this  state.  The  com- 
plaint is  in  usual  form,  simply  alleging  the 
sale  and  delivery  of  the  butter,  the  amount 
of  the  agreed  price  to  be  paid  therefor,  and 
respondent's  failure  to  pay  the  same.  The 
issues  in  the  case  arise  upon  the  affirmative 
defense  contained  in  respondent's  answer, 
wherein  he  alleges  that  the  butter  was  sold  to 
him  by  sample;  "that  upon  inspection  it 
was  found  by  the  defendant  that  said  pre- 
tended butter  was  not  in  any  respect  accord- 
ing to  the  sample  theretofore  shipped,  and 
that  said  pretended  butter  was  wholly  unfit 
for  use,  and  was  entirely  worthless  as  an 
article  of  food,  of  which  facts  the  defend- 
ant notified  the  plaintiff;  that  the  defend- 
ant held  said  property  subject  to  the  order 
of  the  plaintiff,  to  which  the  plaintiff  agreed 
and  acquiesced,  and  thereafter  treated  said 
property  as  its  own,  and  said  property  was 
worse  than  worthless  to  the  defendant  in 
his  said  business  as  a  wholesale  dealer ;  that 
said  pretended  batter  was  in  fact  what  is 
called  'renovated'  butter,  and  the  sale  there- 
of prohibited  by  the  laws  of  the  state  of 
Washington,  except  under  certain  specified 
conditions;  that  the  plaintiff,  in  violation 
of  the  laws  of  the  state  of  Washington,  did 
not  Inform  the  defendant  that  the  said  pre- 
tended batter  was  renovated  butter,  and 
the  defendant  was  ignorant  of  that  fact  at 
the  time  of  ordering  same,  and  did  not 
learn  of  that  fact  until  some  time  thereafter; 
that  on  the  14th  day  of  October,  1909,  all  of 
said  pretended  butter  was  seized  by  the 
dairy  and  pure  food  Inspector  of  the  state 
of  Washington,  acting  under  authority  of 
law,  and  the  said  dairy  Inspector  of  the 
state  of  Washington,  on  the  14th  day  of 
October,  1009,  filed  a  petition  in  the  superior 
court  of  the  state  of  Washington  for  the  con- 
demnation of  said  pretended  butter  and  for 
the  confiscation  thereof  according  to  law; 
that  an  order  to  show  cause  upon  said  pe- 
tition, addressed  to  this  defendant,  was  Is- 
sued in  said  proceedings,  made  returnable 
October  2a  1909,  and  that  this  defendant  Im- 
mediately notified  the  plaintiff  of  said  pro- 
ceedings, and  demanded  of  the  plaintiff  that 
the  said  plaintiff  defend  said  proceedings,  and 
the  defendant  tendered  to  the  plaintiff  the 
defense  of  said  proceeding,  and  the  plain- 
tiff did  in  a  manner  undertake  the  defense 
of  said  proceedings,  and  caused  certain  affi- 


davits to  be  filed  ther^n;  and  that  upon 
the  hearing  had  in  said  proceeding  before 
the  said  superior  court  said  pretended  butter 
was  condemned  and  confiscated  by  the  order 
and  Judgment  of  the  superior  court."  Ap- 
pellant's reply  to  this  new  matter  is  la 
effect  a  denial  thereof. 

The  butter  was  received  by  respondent  at 
Aberdeen  about  July  1,  1909.  Some  time 
thereafter  there  arose  some  controversy  l>e- 
tween  the  parties  as  to  the  quality  of  tlie 
butter  and  as  to  whether  or  not  it  was  ac- 
cording to  sample,  when  respondent  notified 
appellant  that  he  rejected  the  butter  and 
held  it  subject  to  appellant's  order.  Tlie 
evidence  is  in  conflict  as  to  the  condition  of 
the  butter  when  it  was  received,  as  to  wheth- 
er it  was  according  to  sample,  as  to  whether 
or  not  it  was  renovated  butter,  and  also  as 
to  whether  or  not  appellant  had  agreed  to 
take  the  butter  back  and  treat  the  sale  as 
rescinded.  It  seems  clear  to  us  that  none  of 
these  disputed  questions  could,  in  the  light 
of  the  evidence,  have  been  determined  by  the 
court  as  a  matter  of  law,  but  called  for  the 
submission  of  the  cause  to  the  jury,  anless 
it  be  held  that  the  condemnation  proceeding 
and  judgment  alleged  in  the  affirmative  an- 
swer, the  record  of  which  was  introduced  in 
evidence,  constituted  a  conclusive  adjudica- 
tion, as  against  appellant,  establishing  facts 
from  which  it  could  be  decided,  as  a  matter 
of  law,  that  appellant  cannot  recover  in 
this  action.  The  learned  trial  court  with- 
drew the  case  from  the  Jury,  and  rendered 
his  decision  upon  the  ground  that  that  con- 
demnation proceeding  and  Judgment  was  res 
Judicata  of  facts  which  conclusively  deter- 
mined all  issues  of  fact  in  this  action  against 
appellant.  We  will  now  notice  that  adjudi- 
cation and  the  effect  of  It  upon  appellant's 
rights  which  are  involved  in  this  action. 

We  have  noticed  that  the  butter  sold  by 
appellant  to  respondent  was  received  by  re- 
spondent at  Aberdeen  about  July  1,  1909. 
The  condemned  butter  was  seized  by  the 
state  dairy  inspector  on  October  12,  190(i. 
who  immediately  thereafter  commenced  the 
condemnation  proceeding  in  the  superior 
court  for  Chehalis  county,  alleging  that  the 
seized  butter  was  then  "renovated  butter." 
This  proceeding  resulted  In  a  condemnation 
Judgment.  This,  it  w^ill  be  noticed,  was 
about  3%  montlw  after  the  delivery  of  the 
butter  to  respondent,  which  had  been  sold 
to  him  by  appellant.  The  evidence  shows 
that  soon  thereafter  respondent  notified  ai> 
pellant  by  letter  of  the  seizure  and  com- 
mencement of  the  condemnation  proceedings, 
and  requested  appellant  to  defend  the  same. 
Api^llant  then  apparently  taking  it  for 
granted  from  the  statements  in  respondent's 
letter  that  the  butter  seized  and  sought  to 
l>e  condemned  was  the  same  butter  sold  and 
delivered  by  it  to  respondent  some  3'.. 
months  previous,  but  evidently  having  uo 
other  information  on  that  subject,  caused  au 
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affidavit  to  be  made  by  George  Maklns  at 
San  Francisco  touching  the  nature  and  con- 
dition of  the  butter  sold  and  delivered  by  it 
to  respondent,  in  effect  denying  that  that  but- 
ter was  then  renovated  butter.  This  affi- 
davit was  transmitted  by  appellant  to  re- 
.spondent,  inclosed  with  a  letter,  stotlng  as 
follows:  "Sau  B'ranclsco,  October  25,  1909. 
Chebalis  Produce  Co.,  Aberdeen,  Washing- 
ton— Gentlemen:  Upon  receipt  of  your  let- 
ter this  morning  advising  us  that  the  state 
pure  food  Inspector  was  about  to  take  the 
butter  which  you  have  there  unless  we  make 
some  defense,  we  wired  you  that  we  would 
mall  yon  to-day  papers  to  show  that  he  bad 
no  right  to  seize  the  butter.  We  enclose 
herewith  affidavit  of  the  writer  as  to  what 
this  butter  Is.  We  cannot  see  whereby  the 
state  inspector  has  any  reason  to  condemn 
the  butter.  We  wish  further  to  state  that  If 
he  will  release  the  butter,  that  we  will 
withdraw  same  from  the  state  and  have  it 
sold  elsewhere,  providing  it  is  agreeable  to 
you,  and  thereby  mitigate  the  damage  as 
much  as  possible  to  the  party  injured.  After 
the  butter  has  been  sold  and  disposed  of  we 
will  endeavor  to  come  to  some  terms  as  to 
who  should  stand  the  loss.  Understand  If 
this  is  not  agreeable  to  you,  we  would  not 
care  to  take  the  butter  away,  and  will  hold 
you  liable  for  the  full  amount.  It  seems  to 
us,  however,  that  there  is  no  question  but 
what  this  butter  can  be  sold  at  the  proper 
place.  *  •  •  Very  truly  yours,  Maklns 
Produce  Co.,  by  Geo.  Makins." 

This  affidavit  was  filed  in  the  condemna- 
tion proceeding  by  respondent  with  an  affida- 
vit of  his  own,  wherein  he  in  effect  dis- 
claims ownership  of  the  butter  which  bad 
been  seized,  stating  that  It  was  held  by 
him  subject  to  appellant's  order.  Appel- 
lant was  never  served  with  any  process  in 
the  condemnation  proceedings  and  apparently 
had  no  knowledge  of  it,  save  such  as  re- 
spondent communicated  to  it,  and  did  noth- 
ing towards  appearing  therein  or  defend- 
ing the  same,  other  than  as  indicated  in  its 
letter  and  the  affidavit  sent  to  respondent. 
This,  however,  we  think  did  not  make  ap- 
I)ellant  a  party  to  that  action  any  more 
than  be  and  all  the  world  were  parties 
thereto  by  virtue  of  it  being  a  proceeding 
in  rem. 

The  substance  of  the  contentions  of  coun- 
sel for  api)ellant  may  be  stated  as  follows: 
(1)  That  the  condemnation  proceeding  and 
Judgment  is  not  admissible  in  evidence 
against  it  in  this  action  for  any  purpose; 
and  (2)  that  the  condemnation  judgment  in 
no  event  was  an  adjudication  of  matters 
from  which  the  court  could  decide,  as  a  mat- 
ter of  law,  against  appellant's  right  of  re- 
covery hi  this  case,  even  though  it  may  be 
admissible  in  evidence  to  prove  the  condi- 
tion of  the  butter  which  was  seized  and  con- 
demned at  the  time  of  such  seizure,  and  even 


though  the  judgment  may  be  conclusive  upon 
that  single  fact  as  against  appellant 

[1]  Let  us  first  inquire.  Was  this  judgment 
admissible  in  evidence  for  any  purpose?  Ar- 
gument in  support  of  the  view  that  this  sei- 
zure and  condemnation  of  butter  was  a  pro- 
ceeding in  rem  seems  hardly  necessary.  It 
was  prosecuted  under  the  authority  given  by 
sections  5447c,  5447e,  Rem.  &  Bal.  Code,  relat- 
ing to  the  sale  of  dairy  products,  and  pro- 
hibiting the  sale  of  "renovated  butter,"  ex- 
cept under  certain  conditions.  The  petition 
of  the  dairy  inspector  for  the  condemnation 
charges  that  the  butter  seized  by  him  was 
renovated  butter.  Reading  the  judgment 
alone,  it  is  not  clear  that  the  butter  was  ad- 
Judged  to  be  renovated  butter,  but  read  in 
connection  with  the  petition  seeking  its  con- 
demnation it  seems  plain  that  the  judgment 
had  the  effect  of  adjudicating  that  it  was 
renovated  butter  at  the  time  of  its  seizure; 
for  that  was  the  real  issue  for  determination 
in  that  case,  and  was  necessarily  so  deter- 
mined by  the  rendition  of  the  judgment. 
The  proceeding  was  conducted,  as  the  state 
law  evidently  contemplates  it  should  be,  up- 
on the  same  principle  as  the  federal  govern- 
ment proceeds  in  its  revenue  condeumation 
cases;  and  judgments  in  such  cases,  being  in 
rem,  are  held  to  be  conclusive  upon  qU  per- 
sons, in  so  far  as  such  judgments  deter- 
mine the  status  of  the  property  condemned 
at  the  time  of  its  seizure.  In  2  Black  on 
Judgments,  {  709,  the  author  says:  "A  Judg- 
ment rendered  by  a  competent  court,  declar- 
ing the  condemnation  or  forfeiture  of  goods 
seized  for  a  breach  of  the  excise  or  revenue 
laws,  is  strictly  in  rem,  and  is  binding  and 
conclusive  upon  all  persons,  so  that  the  le- 
gality of  the  seizure  cannot  be  again  con- 
tested in  any  proceeding ;  nor  will  trespass 
lie  against  the  officer  who  took  the  goods, 
for  the  purpose  of  trying  the  question  anew. 
In  one  of  the  English  cases,  it  appears  tliat 
the  action  was  for  the  price  of  liquor  sold 
by  the  plaintiff,  and  the  defense  was  inter- 
posed that  the  liquor  was  adulterated,  to 
prove  which  fact  the  defendant  offered  in 
evidence  the  record  of  its  condemnation  in 
the  Court  of  EiXChequer.  It  was  held  that 
the  record  was  admissible,  as  that  proceed- 
ing was  in  rem."  Hart  v.  McNamara,  4 
Price  (Exchequer  Reports)  154;  Kriess  v. 
Faron,  118  Cal.  142,  50  Pac.  388;  23  Cyc. 
1408-1410.  We  are  of  the  opinion,  in  view 
of  the  fact  that  this  condemnation  Judg- 
ment was  rendered  in  a  proceeding  in  rem 
by  a  court  having  jurisdiction  of  the  res, 
that  the  record  of  the  proceeding  and  judg- 
ment was  in  any  event  admissible  in  evi- 
dence to  prove  the  status  of  the  condemned 
butter  at  the  time  it  was  seliied.  Proof  of 
this  fact  was  rendered  admissible  by  the 
testimony,  which  tended  to  show  that  the 
condemned  butter  was  the  same  butter  which 
appellant  had  sold  and  delivered  to  resix>nd- 
ent 
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[2]  Let  us  next  Inqaire,  Was  the  condem- 
nation judgment  an  adjudication  of  all  is- 
sues of  fact  here  involved,  so  as  to  enable 
the  court  to'  decide,  as  a  matter  of  law, 
against  appellant's  right  to  recover  In  this 
action?  The  Judgment  may  have  l>een  ad- 
iiilsslltle  in  evidence  and  still  not  be  conclu- 
sive uitou  all  facts  which  were  necessary  for 
resi)ondent  to  prove  In  support  of  his  af- 
firmative defense  in  order  to  successfully  re- 
sist appellant's  claim.  The  only  fact  with 
which  we  are  here  concerned  which  was  ad- 
judicated in  the  condemnation  proceeding  ai' 
against  all  persons,  Including  appellant.  Is 
the  fact  that  the  butter  was  renovated  but- 
ter at  the  time  of  its  seizure.  It  was  not 
finally  adjudicated  by  that  Judgment  that 
the  condemned  butter  was  renovated  butter 
on  July  1st,  31/4  months  before  its  seizure, 
nor  that  the  butter  so  condemned  was  the 
butter  which  was  sold  and  delivered  by  ap- 
pellant to  respondent ;  nor  was  It  an  adjudi- 
cation determining  that  appellant  had  agreed 
to  take  the  butter  baclc  and  regard  the  sale 
as  rescinded.  These  facts  were  all  In  dis- 
pute, and  the  evidence  was  conflicting  rela- 
tive thereto.  Surely  appellant  had  the  right 
to  prove  that  the  butter  it  furnished  re- 
spondent was  so  furnished  according  to  sam- 
ple; that  it  was  not  then  renovated  butter; 
that  it  was  not  the  butter  which  was  con- 
demned ;  and  that  no  agreement  or  under- 
standing was  arrived  at  as  to  appellant  tak- 
ing the  Ijutter  back  and  regarding  the  sale  as 
re-sclnded.  However  conclusive  that  condem- 
nation Judgment  may  l)e  as  to  the  status  and 
condition  of  the  condenmed  butter  at  the 
time  of  its  seizure,  that  Judgment  is  not  con- 
clusive as  to  any  of  these  other  disputed 
facts  upon  which  the  respective  rights  of 
the  parties  depend.  In  the  recent  case  of 
McCann  v.  EJIlis  (Ala.)  55  South.  .^03,  involv- 
ing the  probate  of  a  will,  which  is,  in  a 
sense,  a  proceeding  In  rem,  there  being  noth- 
ing involved  except  the  status  of  the  will, 
the  court  observed:  "It  has  been  uniformly 
ruled  by  all  English  and  American  cases 
which  we  have  examined  that  proceedings  to 
probate  or  to  set  aside  the  probate  of  wills 
are  proceedings  in  rem  and  not  In  personam; 
that  such  proceedings  are  exclusively  to  de- 
termine the  status  of  the  res,  and  not  the 
rights  of  the  parties.  Judgments  or  decrees 
as  to  the  status  of  the  res,  in  proceedings 
strictly  in  rem,  are  conclusive  against  all 
the  world  as  to  that  status."  Nothing  was 
involved  in  the  condemnation  case  which  be- 
came res  judicata  by  tlie  Judgment  therein, 
as  against  all  the  world,  save  the  condition 
of  the  condemned  butter  at  the  time  of  its 
seizure.  The  following  cases  involving  lien 
foreclosures,  bankruptcy  adjudications,  and 
proliate  decrees  are  instructive  as  showing 
the  limited  effect  of  such  adjudications: 
Ward  v.  Oreen  (Tex.  Civ.  App.)  28  S.  W. 
574;  Toljy  v.  Brown,  11  Ark.  308;  Sly  v. 
Hunt.  159  Mass.  151,  34  N.  E.  187,  21  L.  R. 
A.  080,  and  note,  38  Am.  St.  Rep.  403;   Tilt 


y.  Ketoey,  207  U.  S.  43,  28  Sup.  Ct  1.  62  U 
Ed.  05 ;  Manson  v.  Williams,  213  U.  S.  453. 
29  Sup.  Ct.  519,  53  L.  Ed.  869. 

In  the  very  recent  case  of  Lewers  &  Cooke 
V.  Atcherly,  decided  by  the  Supreme  Court 
of  the  United  States  December  4,  1911.  in- 
volving  a  probate  decree  and  its  effect  as  an 
adjudication.  Justice  Holmes,  speaking  for 
the  court,  observed:  "Of  course,  the  later 
decree  establishing  the  will  does  not  afTect 
the  case.  That  determined  only  that  Kaiilu 
left  all  her  property  to  Kalakaua,  but  not 
that  any  particular  property  belonged  to  the 
inheritance." 

In  2  Black  on  Judgments,  S  795,  the  lim- 
ited effect  of  Judgments  in  rem  is  indicated 
as  follows:  "It  is  commonly  said  that  sucU 
a  Judgment  binds  'all  the  world.'  It  is  more 
accurate  to  say  that  the  Judgment  is  conclu- 
sive against  any  imrson,  in  any  subsequent 
controversy,  where  the  grounds  of  the  adju- 
dication, or  the  fact  of  its  rendition,  or  any 
of  its  legal  consequences,  become  relevant 
and  material  facts." 

Counsel  for  respondent  rest  their  conten- 
tions as  to  this  condenmation  judgment  be- 
ing res  judicata  of  all  facts  which  enal)Ie 
the  court  to  determine  all  the  i^Kues  here 
Involved  as  a  matter  of  law,  without  .suU- 
ndssion  cff  the  cause  to  the  jury,  uiwn  the  de- 
cision of  the  Supreme  Court  of  California, 
In  Krless  v.  Faron,  118  Cal.  142,  50  Pac.  3vS. 
which  we  have  above  cited  in  supiwrt  of  the 
view  that  the  Judgment  was  admissible  in 
evidence.  In  that  case,  the  plaintiff  sought 
to  recover  the  purchase  price  of  certain  per- 
sonal property  which  was  being  nsed  in  con- 
nection with  a  brewery;  the  brewery  being 
led.sed  to  the  purchaser  of  the  personal  prop- 
erty at  the  same  time.  It  appears  from  the 
opinion  that  at  the  time  of  the  sale  the  prop- 
erty was  subject  to  seizure  and  confiscation 
by  reason  of  the  fact  that  it  was  then,  and 
for  some  time  prior  had  been,  used  in  such 
maimer  as  to  render  it  liable  to  seizure  and 
confiscation  under  the  revenue  law  of  the 
ITnited  States.  A  short  time  after  the  sale, 
it  was  seized  by  a  revenue  officer,  and  there- 
after condemned  by  judgment  of  a  United 
States  District  Court  in  a  proceeding  In  rem 
prosecuted  for  that  purpose.  In  the  action 
to  recover  the  purchase  price  of  tliat  sale, 
the  purchaser,  who  was  defendant  therein, 
offered  in  evidence  that  condemnation  judg- 
ment for  the  purpose  of  showing  failure  of 
consideration  for  the  purchase  price;  he  hav- 
ing lost  the  property  by  the  condemnation 
judgment.  It  was  held  by  the  lower  court 
and  also  the  Supreme  Court  of  that  state 
that  that  judgment  was  admlssilile  In  evi- 
dence In  that  action  and  conclusive  of  the 
status  of  the  property  at  the  time  of  the 
sale.  It  Is  true  that  the  seizure  and  condem- 
nation was  some  time  after  the  sale ;  but  it 
appears  to  have  been  conceded  that  the  facts 
rendering  the  proi>erty  liable  to  seizure  and 
confiscation  under  the  revenue  laws  of  the 
United  States  were  the  same  at  the  time  of 
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the  sale  as  at  the  time  of  the  seizure  and 
confiscation ;  nor  was  there  any  dispute  as  to 
the  identity  of  the  property  so  confiscated. 
Under  such  a  state  of  facts,  It  is  easy  to  see 
how  the  only  disputed  fact  In  the  case,  being 
proven  by  an  adjudication  in  rem,  enabled 
the  court  to  decide,  as  a  matter  of  law,  the 
whole  controversy,  upon  the  ground  that  the 
Judgment  of  condemnation  conclusively  de- 
cided the  only  fact  in  controversy,  and  hence 
decided  against  plaintiff's  right  of  recovery. 
The  plaintiff  had  simply  attempted  to  sell  to 
the  defendant  property  which  at  the  time  of 
the  sale  was  subject  to  seizure  and  confisca- 
tion. It  was  so  adjudged  in  the  condemna- 
tion proceeding,  whlcTi  was  a  proceeding  In 
rem,  binding  upon  the  plaintiff,  as  well  as 
upon  all  others.  We  have  seen  that  in  the 
case  before  us  there  are  involved  disputed 
facts  upon  which  the  evidence  is  conflicting, 
which  were  not  decided  and  could  not  be  de- 
cided in  the  condemnation  Judgment  relied 
upon  In  this  case  as  a  former  adjudication 
of  all  the  issues  here  involved. 

[3]  We  conclude  tliat,  while  the  condemna- 
tion Judgment  was  admissible  in  evidence 
to  this  case  in  view  of  all  of  the  other  evi- 
dence introduced.  It  was  not  decisive  of  all 
facts  here  involved  to  respondent's  favor. 
It  follows  that  the  learned  trial  court  erred 
«n  withdrawing  the  case  from  the  jury. 

For  that  reason,  the  Judgment  must  be  re- 
versed and  a  new  trial  awarded  to  appellant. 
It  is  so  ordered. 

CHADWICK,    GOSE,    and    CROW,    JX 
concur. 


P.  T.  CROWE  &  CO.  v.  ADKINSON 
CONST.  CO.  et  al. 

(Supreme   Court   of   Washington.     March   11, 
1912.) 

1.  exbcutors  and  administrators  (§  224*) 
— Presentation  of  "Claim" — Mechanics' 
IiiENS— "Cause  op  Action." 

A  mechanic's  lien  under  a  contract  made 
by  a  testator  in  his  lifetime  which  was  per- 
formed wholly  or  in  part  after  his  death  can- 
not be  enforced  unless  presentation  of  the 
claim  to  the  executor  is  both  pleaded  and  prov- 
ed, to  view  of  Rem.  &  Bal.  Code,  {  l479,  pro- 
viding that  no  bolder  of  a  claim  against  an 
estate  shall  maintain  an  action  thereon  unless 
the  claim  shall  be  first  presented  to  the  ex- 
ecutor or  administrator,  the  word  "claim"  be- 
ing synonymous  with  "canse  of  action." 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  768-788; 
Dec  Dig.  i  224.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  2,  pp.  1015-1019;   voL  8,  p.  7508;   voL 

2,  pp.  1202-1211;    vol.  8,  p.  7604.] 

2.  Mbchanics*  Liens  (§  304*)  — Material- 
man's Lien— Amount. 

A  materialman's  contract  with  a  building 
contractor  is  not  binding  on  the  owner  of  the 
property,  his  lien  against  the  property   being 


limited  to  the  reasonable  value  of  the  materials 
delivered. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  i§  632-635;  Dec.  Dig.  g 
304.*] 

3.  Husband  and  Wife  (S  273*)— Community 

Property— Administration  . 

Upon  the  death  of  either  the  husband  or 
wife,  the  entire  community  estate,  and  not  the 
portion  owned  by  the  deceased  only,  is  subject 
to  probate. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  $§  1008-1024;  Dec.  Dig. 
i  273.»] 

Department  1.  Appeal  from  Superior  Court, 
King  County ;   Mitchell  Gilliam,  Judge. 

Action  by  F.  T.  Crowe  &  Co.  against  the 
Adkinson  Construction  Company  and  others 
to  foreclose  a  mechanic's  lien.  From  a  Judg- 
ment establishing  and  foreclosing  liens  set 
up  to  the  cross-complatot  of  the  defendants 
D.  E.  Fryer  &  Co.,  the  Adkinson  Constnic- 
tion  Company  and  certato  other  defendants 
appeal.  Afilnued  in  part,  and  reversed  to 
part,  with  directions. 

James  B.  Howe,  for  appellants.  Sbepard 
&  Burkheimer,  for  respondent. 

GOSE,  J.  D.  E.  Fryer  &  Co.,  by  its 
cross-complaint,  is  asking  to  foreclose  two 
liens;  one  for  material  furnished  and  used 
in  the  construction  of  a  building,  and  the 
other  for  material  furnished  and  used  there- 
in and  for  labor  performed  to  its  construc- 
tion. From  a  decree  establishtog  and  fore- 
closing these  liens,  the  defendants  Adkinson 
Construction  Company,  Clara  Graves,  widow 
of  E.  O.  Graves,  Edward  B.  Graves,  Jessie 
Graves,  and  Evelyn  Kyer,  executors  of  the 
will  of  E.  O.  Graves,  and  as  his  heirs  and 
devisees,  have  appealed.  The  platotiff  and 
the  rematotog  defendants  have  no  toterest  to 
this  appeal. 

The  pertinent  facts  are  as  follows:  Eld- 
ward  O.  Graves  to  his  lifetime  altered  toto  a 
contract  with  the  appellant  Adktoson  Con- 
struction Company,  whereby  the  latter 
agreed  to  erect  a  building  upon  a  certain 
parcel  of  land  then  owned  by  the  former. 
Edward  O.  Graves  thereafter  and  on  Febru- 
ary 9,  1909,  died  leavtog  surviving  him  Clara 
Graves,  his  vrtdow,  Edward  B.  Graves,  Jessie 
Graves,  and  Evelyn  Kyer,  who  are  his  exec- 
utrixes, executor,  heira,  and  devisees. 
Thereafter  and  between  March  18  and  June 
10,  1009,  D.  E.  Fryer  &  Co.,  the  sole  respond- 
ent, at  the  request  of  the  contractor,  fur- 
nished certain  material  for  the  building  and 
performed  certain  labor  In  its  construction. 
Upon  the  failure  of  the  contractor  to  pay 
therefor,  the  respondent  in  due  time  filed  its 
liens  and  commenced  foreclosure.  The  rec- 
ord does  not  disclose  whether  the  contractor 
commenced  construction  before  or  after  the 
death  of  the  testator.  There  is  no  allegation 
in  the  complaint  that  the  lien  claims  were 
presented  for  allowance  or  rejection,  nor  is 
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there  any  evidence  of  tbat  fact  In  the  record. 
Before  the  introduction  of  any  testimony, 
the  executrixes  and  the  executor,  hereafter 
called  the  appellants,  objected  to  the  presen- 
tation of  any  evidence,  on  the  ground  that 
the  complaint  does  not  state  facta  sufficient 
to  constitute  a  cause  of  action,  and,  at  the 
dose  of  the  respondent's  evidence,  they  ask- 
ed for  a  decree  in  their  favor  because  of 
the  failure  of  the  respondent  to  allege  a 
presentation  of  Its  claim. 

[1]  The  appellants  contend  tliat  It  was  in- 
cumbent upon  the  respondent  to  allege  and 
prove  the  presentation  of  its  claim  to  the 
appellants,  and  that  its  failure  to  do  so  de- 
feats its  right  to  a  lien  upon  the  property. 
We  think  this  view  is  a  correct  interpreta- 
tion of  our  statute.  Rem.  &  Bal.  Code,  { 
1479,  provides:  "No  holder  of  any  claim 
against  an  estate  shall  maintain  an  action 
thereon,  unless  the  claim  shall  have  been 
first  presented  to  the  executor  or  admin- 
istrator." 

In  Casey  v.  Ault,  4  Wash.  167,  29  Pac. 
1048,  It  was  held  that  an  action  to  foreclose 
a  laborer's  Hen  claimed  upon  certain  saw- 
logs  owned  by  an  estate  could  not  be  main- 
tained where  the  claim  therefor  had  not 
been  presented  to  the  executor.  In  Barto  v. 
Stewart,  21  Wash.  605,  59  Pac.  480,  it  was 
held  that  contingent  claims  must  be  pre- 
sented to  the  executor  or  administrator  for 
allowance  or  rejection  before  a  suit  could 
be  maintained  thereon.  It  was  also  said 
that  the  word  "claim,"  "In  its  ordinary  use, 
has  a  broad  meaning  and  has  been  construed 
as  synonymous  with  cause  of  action."  The 
court  further  said,  speaking  of  reading  the 
several  sections  of  the  statute  together  for 
the  purpose  of  ascertaining  their  true  mean- 
ing: "And  if  we  are  to  give  effect  to  all 
these  provisions  of  the  statute,  and  the  gen- 
eral rules  of  statutory  construction  appli- 
cable thereto,  it  is  obvious  that  the  word 
'claim'  must  have  a  uniform  sense  through- 
out the  statute  and  be  held  to  include  every 
species  of  liability  which  the  executor  or  ad- 
ministrator can  be  called  on  to  i>ay,  or  to 
provide  for  the  payment  of,  out  of  the  gen- 
eral fund  belonging  to  the  estate." 

We  have  farther  held  that  the  claim  of  a 
Judgment  creditor  must  be  presented  to  the 
personal  representative  of  a  deceased  per- 
son. Meikle  v.  Cloquet,  44  Wash.  513,  87 
Pac.  841 ;  Doyle  v.  McLeod,  4  Wash.  732,  81 
Pac.  96.  Such,  we  think,  is  the  plain  mean- 
ing of  the  statute. 

Morse  v.  Steele,  149  Cal.  303,  86  Pac.  693, 
Is  both  instructive  and  pertinent  That  was 
an  action  for  damages  for  the  breadi  of  a 
contract  made  between  the  plaintiff  and  the 
testator  In  his  lifetime.  The  contract  was 
to  run  for  four  years.  About  two  years  aft- 
er the  execution  of  the  contract,  the  testator 
died,  and  the  defendant  bad  become  execu- 
trix under  his  will.  The  complaint  alleged 
performance  upon  the  part  of  the  plaintiff, 
and  that  the  testator  in  his  lifetime,  and 


afterwards  the  defendant  as  his  execntrlx,. 
failed  to  take  care  of  the  animals  which 
were  the  subject-matter  of  the  contract  The 
complaint  did  not  allege  a  presentation  of 
the  claim,  and  this  omission  was  held  fatal 
to  a  recovery  imder  a  statute  substantially 
the  same  as  our  statute.  We  think  the  cor- 
rect rule  of  construction  Is  stated  in  Scboul- 
er's  work  on  Executors  and  Administrators 
(2d  Ed.)  §  419.  It  is  as  follows:  "The  claims 
and  demands,  whose  suit  or  presentation 
within  the  statute  period  are  thus  contem- 
plated, appear  In  general  to  be  all  claims 
that  could  be  asserted  against  the  estate  in 
a  court  of  law  or  equity,  existing  at  the 
time  of  the  death  of  the  deceased,  or  com- 
ing into  existence  at  any  time  after  his 
death,  and  before  the  expiration  of  the  stat- 
ute period,  including  claims  running  to  cer- 
tain maturity,  although  not  yet  payable. 
*  •  * "  See,  also,  Whitmire  v.  Powell 
(Tex.)  117  S.  W.  433. 

The  respondent  relies  largely  upon  the 
case  of  Coburn,  Adm'r,  v.  Harris,  58  Md.  87. 
In  tbat  case  the  claim  arose  out  of  a  con- 
tract for  the  sale  of  stone  to  the  intestate  in 
his  lifetime,  the  stone  being  delivered  after 
his  death  to  the  administrators  of  his  es- 
tate. The  point  decided  was  that  the  stat- 
ute, providing  that  actions  upon  rejected 
claims  shall  be  brought  within  nine  month.*) 
after  the  presentation  and  rejection  of  the 
claim,  had  no  application  to  the  facts.  The 
court,  after  observing  that  the  claim  was 
"without  doubt  a  claim  against  the  estate  of 
the  decedent,"  said :  "Whether  such  claim  as 
this  must  be  presented  within  any  particu- 
lar time  or  be  barred  is  not  now  before  us." 

We  are  unanimous  upon  the  point  that 
there  can  be  no  enforcement  of  an  involun- 
tary lien  against  the  estate  of  a  deceased 
person  arising  out  of  an  executory  contract 
entered  into  with  the  deceased  in  his  life- 
time, whether  the  contract  has  been  per- 
formed wholly  or  In  part  after  his  deatli. 
where  the  claim  has  not  been  presented  to 
his  executor  or  administrator.  To  state  the 
matter  in  another  form,  the  presentation  of 
the  claim  of  lien  to  the  executor  or  admin- 
istrator of  the  estate  for  allowance  or  re- 
jection must,  In  such  cases,  be  both  alleged 
and  proven,  or  the  lien  cannot  be  allowed. 
This  view  is  In  harmony  both  with  the  stat- 
ute and  with  the  principles  announced  In 
our  own  decisions  and  those  in  other  Juris- 
dictions. The  presentation  of  the  claim  Is 
not  only  in  aid  of  orderly  procedure  in  the 
probate  of  the  estate,  but  it  enables  the  ex- 
ecutor or  administrator  to  Investigate  the 
claim  and  to  allow  it  if  deemed  merltorions. 
without  being  vexed  with  expensive  lltipa- 
tlon  and  delayed  In  the  settlement  of  the 
estate.  We  are  not  here  concerned  with  a 
claim  arising  out  of  a  contract,  express  or 
Implied,  with  the  personal  representatives 
of  the  deceased. 

[2]  The  respondent  argues  that,  becanse 
there  is  no  privity  of  contract  between  the 
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materialmen  and  tbe  owner  In  such  cases, 
and  because  the  law  makes  tbe  original  con- 
tractor the  agent  of  the  owner,  there  to  no 
necessity  of  presenting  tbe  claim.  The  'ar- 
goment  overlooks  the  purpose  of  the  statute 
and  overlooks  the  fact  that  the  respondent's 
contract  with  the  contractor  to  not  binding 
npon  the  owner  of  the  property,  bnt  that  the 
amount  of  its  Hen  to,  as  between  it  and  the 
owner,  limited  to  the  reasonable  valne  of 
tbe  material  delivered  and  serrlce  rendered. 
Otherwise  the  property  conld  be  sacrificed 
at  the  behest  of  an  Impecunious,  Improvi- 
dent, or  dishonest  contractor.  Kongsbach 
y.  Casey,  120  Pac.  lOa 

[S]  The  respondent  farther  contends  tbat 
tbe  Hen  to  enforceable  against  the  undivid- 
ed one-balf  of  the  property  owned  by  the 
widow.  This  view  to  not  sound.  Upon  the 
death  of  either  the  husband  or  the  wife,  the 
entire  estate,  and  not  the  portion  owned  by 
tbe  deceased,  is  subject  to  probate. 

Tbe  Judgment  to  reversed  with  directions 
to  dismiss  the  action  as  against  the  Graves 
individnally  and  collectively,  and  against 
tbe  Graves'  estate,  and  affirmed  as  to  the 
Adkinson  Constmctlon  Company,  it  having 
filed  no  brief. 

DUNBAR,  O.  J.,  and  GHADWICK,  PABK- 
ER,  and  CROW,  JJ.,  concur. 


((7  Wash.  367) 

BAER  ▼.  CHAMBERS. 

(Supreme    Court   of    Waahington.      March    T, 
1912.) 

1.  Malicious  PBosKcnnoir  ({  71*)— Pkoba- 
BLB  Caubb— Adviob  or  Pbosboutiko  At- 

TOBNET. 

Where  defendant,  in  an  action  for  mall- 
doQs  prosecation,  had  communicated  part,  but 
not  an,  the  facts  to  the  prosecuting  attorney, 
who  had  advised  the  prosecution,  and  the  pros- 
ecuting attorney  testified  that,  had  all  the 
facts  been  communicated  to  him,  he  would  have 
advised  araiost  the  prosecution,  the  attorney's 
advice  did  not  show  the  existence  of  probable 
cause  as  a  matter  of  law. 

[Ed.  Note. — For  other  cases,   see  Malicious 
Prosecution,  Cent.  Dig.  {{  160-167;   Dec  Dig. 

2.  MAUCIOUS  PBOSBCtJTIOIf  (J  62«)— E?V1DK»C« 
— DSrBNnAIfT'B  FiNARCIAI.  Abiutt. 

Punitive  damages  not  being  allowable  in 
Washington,  evidence  of  defendant's  financial 
ability,  in  an  action  for  malicious  prosecution, 
was  inadmissible. 

[Sid.   Not*. — For  other  cases,   see  Malidous 
Prosecution,  Cent  Dig.  U  148-160;   Dec.  Dig. 

S.  Tbiai.  (I  64*)  —  Btidbncb  —  Nbwspa1-bb 
Abtici.es. 

Where,  in  an  action  for  malicious  prosecu- 
tion, newspaper  articles  purporting  to  give  ac- 
counts of  the  criminal  charge  made  against 
plaintiff  by  defendant  were  offered  in  evidence, 
and  oontamed,  in  addition  to  an  account  of  the 
prosecation  and  arrest,  details  which  might  be 
oonstmed  to  point  to  the  plaintiff's  guilt,  and 
also  indicating  that,  after  the  issuance  of  the 
warrant,  defendant  had  caused  delay  In  service 


to  coerce  plaintiff  Into  a  settlement  of  tbe  dif- 
ferences, the  reception  of  the  articles  entire, 
withont  eliminating  the  objectionable  portions, 
was  erroneous,  and  was  not  cured  by  an  in- 
struction that  they  were  not  to  be  considered, 
except  to  show  that  idalntiff's  arrest  was  given 
publicity. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  12ft-128;    Dec.  Dig.  f  64.*] 

4.  Malioioub  PKOBBcmroB  <|  62*)— Dakaobs 
— EviDBNCB— Incabcbbation— EnrccT. 

In  an  action  for  malicious  prosecution, 
plaintiff  was  entitied  to  show  the  condition  of 
the  jail  where  he  was  confined  and  his  treat- 
ment therein,  in  order  to  recover  such  damages 
as  might  be  ordinarily  expected  to  result  from 
such  incarceration,  though  he  was  not  entitled 
to  show  ill  treatment  on  the  part  of  tbe  coun- 
ty and  its  officers,  which  was  illegal,  .and  for 
which  defendant  was  not  xesponsible. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  t|  148,  150;  Dec.  Dig. 
I  62.*] 

6.  Malicious  Prosecution  (J  62*)— Daicaqes 

— EVIDKRCB— INCARCEBATION — EFTECT. 

In  an  action  for  malicious  prosecation,  evi- 
dence that  plaintiff  contracted  a  cold  while  in 
tbe  jail,  by  reason  of  the  dampness  of  the  build- 
ing, was  inadmissible. 

[Ei.  Note. — ^For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  H  148,  160 ;  Dec.  Dig. 
I  62.*] 

Department  1.  Appeal  from  Superior 
Court,  Tbnrston  Ooonty;  John  B.  Mitchell, 
Judge. 

Action  by  John  D.  Baer  against  David 
Chambers.  Judgment  for  ptolntiff,  and  de- 
fendant appeals.  Reversed,  and  new  trial 
ordered. 

Blgelow  &  Manier,  for  appellant  E.  N. 
Steele  and  Troy  &  Sturdevant  for  respond- 
ent 


PARKER,  J.  The  plaintiff  commenced  tbto 
action  In  tbe  superior  court  for  Thurston 
county  to  recover  damages  which,  'be  allies, 
resulted  from  tbe  malidous  prosecution  of  a 
criminal  action  against  bim  by  the  defend- 
ant A  trtol  before  tbe  court  and  a  jury  re- 
sulted In  a  verdict  and  Judgment  against 
tbe  defendant  for  the  sum  of  $860,  from 
which  be  has  appealed. 

In  August,  1910,  appellant  made  complaint, 
In  writing,  under  oath  before  a  justice  of  tbe 
peace  for  Thurston  county,  charging  respond- 
ent with  the  crime  of  feloniously  assaulting 
blm.  A  warrant  of  arrest  was  thereupon  to- 
sued  accordingly  abd  placed  In  the  bands  of 
the  sherifT  of  Thurston  county,  who  arrested 
respondent  In  obedience  thereto  and  held  him 
In  custody  In  the  county  jail  for  the  period 
of  three  days.  A  preliminary  hearing  npon 
tbto  criminal  charge  was  then  held  before  the 
justice  as  a  committing  magistrate,  when  re- 
spondent was  dtocharged,  and  bto  further 
prosecution  abandoned.   ' 

[1]  It  to  first  contended  In  behalf  of  ap- 
pdtont  that  the  trial  court  erred  In  denying 
bto  motion  for  a  directed  verdict  in  hto  favor. 
The  only  argument  made  in  support  of  tbto 
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motion,  wblcta  we  deem  it  necessary  to  notice 
is  tbat  the  facts  proven  were  such  as  to  call 
for  a  decision  of  tbe  court,  as  a  matter  of 
law,  that  appellant  had,  prior  to  the  mak- 
ing of  the  complaint  before  the  Justice,  fully 
and  fairly  stated  to  the  prosecuting  attorney 
of  Thurston  coimty  all  of  the  facts  within 
his  knowledge  bearing  upon  the  question  of 
respondent's  guilt,  and  had  thereupon  been 
advised  by  the  prosecuting  attorney  that 
there  was  cause  for  believing  respondent 
guilty  and  to  warrant  his  prosecution  for  the 
crime  which  was  thereafter  charged  against 
him  by  appellant.  It  is  conceded  that  appel- 
lant communicated  certain  facts  to  the  prose- 
cuting attorney  which,  standing  alone,  would 
tend  strongly  to  show  respondent's  guilt,  and 
that  the  prosecuting  attorney  based  his  ad- 
vice solely  upon  the  facts  so  communicated. 
There  were,  however,  other  facts  which  the 
jury  might  well  believe  from  the  evidence  in 
this  case  were  within  the  knowledge  of  ap- 
pellant at  the  time  he  sought  the  advice 
of  the  prosecuting  attorney  and  made  com- 
plaint before  the  Justice,  which  facts  tended 
to  show  that  respondent,  at  the  time  of  the 
alleged  assault,  was  defending  his  own  home 
from  intrusion  by  appellant,  and  which  facts, 
if  true,  would  constitute  a  perfect  defense  to 
the  charge  made  by  appellant  against  re- 
spondent. Indeed,  it  appears  by  the  prose- 
cuting attorney's  own  testimony  that  he 
would  have  advised  appellant  against  tbe 
prosecution,  had  these  facts  been  communi- 
cated to  him  by  appellant.  Counsel  for  ap- 
pellant rely  upon  the  decision  of  this  court 
in  Simmons  v.  Gardner,  46  Wash.  282,  89 
I'ac.  887,  in  support  of  their  contention  that 
the  question  of  reasonable  cause  should  have 
been  decided,  as  a  matter  of  law,  in  favor  of 
the  appellant  by  the  court,  because  of  the 
advice  of  the  prosecuting  attorney.  In  that 
case,  however,  there  seems  to  have  been  no 
question  but  that  all  of  the  facts  known  to 
the  prosecuting  witness  were  communicated 
to  the  prosecuting  attorney,  who  advised  the 
prosecution  therein  involved.  Touching  the 
question  of  when  such  communication  to  the 
prosecuting  attorney  and  bis  advice  thereon 
may  enable  the  court,  in  a  malicious  prose- 
cution case,  to  determine  the  question  of 
probable  cause  as  a  matter  of  law,  the  court, 
at  page  287  of  46  Wash.,  at  page  888  of  89 
I'ac,  said:  "It  is  undoubtedly  the  law  that 
if  any  Issue  of  fact  exists,  under  all  the  evi- 
dence, as  to  whether  the  appellants  did  fully 
and  truthfully  communicate  to  the  attorneys 
consulted  all  the  facts  and  circumstances 
within  their  knowledge,  then  such  Issue  of 
fact  must  be  submitted  to  the  Jury  with  prop- 
er instructions  from  the  court  as  to  what 
will  constitute  probable  cause,  and  tbe  ex- 
istence or  nonexistence  of  probable  cause 
must  then  be  determined  by  the  Jury.  Voss 
v.  Bender,  32  Wash.  566,  73  Pac.  607.  On 
the  other  hand,  if  It  appears  that  the  state- 
ments as  to  the  attorneys  were  truthful,  full, 


and  complete,  giving  all  material  facts  and 
circumstances  within  the  knowledge  or  in- 
formation of  appellants,  then  tbe  existence 
or  nonexistence  of  probable  cause  t)ecome8  a 
question  of  law  for  the  court,  which  should 
not  be  submitted  to  the  Jury."  yov,  in  the 
case  before  us,  it  Is  neither  admitted  nor 
proven  beyond  controversy  that  appellant  ful- 
ly and  truthfully  communicated  all  the  facts 
within  his  knowledge  to  tbe  prosecuting  at- 
torney bearing  upon  the  question  of  res{>ond- 
ent's  guilt  of  the  crime  for  which  apiiellant 
sought  to  have  him  prosecuted.  But,  on  the 
contrary,  there  is  ample  evidence  to  warrant 
the  Jury  in  believing  that  api)ellant  withheld 
from  the  prosecuting  attorney,  without  ex- 
cuse, material  facts  which  would  have  shown 
respondent's  innocence  of  the  charge.  We 
think  It  follows  that  the  que.stlon  of  reason- 
able cause  could  not  have  been  determined 
by  tbe  court  as  a  matter  of  law,  because  ttiat 
question  depended  upon  facts  in  dispute,  and 
was  therefore  for  the  Jury's  determination 
under  proi>er  instructions. 

[2]  Appellant  was  called  as  a  witness  in 
behalf  of  respondent,  and,  over  the  objections 
of  his  coimsel,  was  required  to  give  testi- 
mony relative  to  the  amount  of  property  pos- 
sessed by  bim,  resulting  in  the  jury  learning 
that  he  was  a  man  of  considerable  means. 
This  is  assigned  as  error  pirejudicial  to  ap- 
pellant. The  decisions  of  the  courts  upon 
the  question  of  the  admissibility  of  evidence 
of  this  nature  in  this  class  of  cases  are  ap- 
parently In  serious  conflict.  Such  evidence 
seems  to  be  held  admissible  in  most  of  tlie 
states  where  punitive  or  exemplary  damages 
are  recoverable,  when  resulting  from  gross 
negligence  or  malicious  acts;  that  doctrine 
being  generally  assigned  as  a  ground  for  ad- 
mitting such  evidence.  In  26  Cyc.  103,  the 
general  rule  is  stated  in  harmony  with  sudi 
authorities,  as  follows :  "The  action  of  ma- 
licious prosecution  being  one  in  which  ex- 
emplary damages  are  allowable,  evidence  of 
defendant's  pecuniary  circumstances  may  t>e 
received."  This  class  of  evidence,  however, 
is  not  admissible  in  all  jurisdictions  where 
punitive  damages  are  recoverable.  In  South- 
ern Car  &  Foundry  Co.  v.  Adams,  131  Ala. 
147,  32  South.  503,  the  Supreme  Court  of 
that  state,  having  under  consideration  the 
admissibility  of  evidence  of  this  nature  in  a 
malicious  prosecution  action,  makes  some 
very  pertinent  observations  at  page  158  of 
131  Ala.,  at  page  507  of  32  South.,  as  fol- 
lows :  "The  question  is  not  new  in  this  court. 
It  arose,  apparently,  for  the  first  time,  in  the 
case  of  Ware  v.  Cartledge,  24  Ala.  622  [CO 
Am.  Dec.  489],  where  it  was  held  that  evi- 
dence of  wealth  was  not  admissible  for  the 
plaintiff  in  an  action  of  slander,  and  It  Is 
admitted  that  the  same  rule,  if  sound,  is  ap- 
plicable to  a  case  of  malicious  prosecution, 
The  court  in  that  case  say :  'We  are  aware 
that  In  many  actions  for  torts,  in  which  vin- 
dictive damages  are  allowed  to  be  given  by 
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the  Jury,  proof  of  tbe  value  of  defendant's 
estate  has  been  allowed  to  go  to  the  jury, 
both  In  England  and  the  United  States;  but 
this  rule  Is  by  no  means  universal.  Conflict- 
ing authorities  on  the  subject  are  to  be  found 
in  English  and  American  books.  *  *  *  It 
would  seem  that  If  such  proof  Is  allowable, 
in  order  to  aggravate  the  damages  In  such 
cases,  when  the  defendant  is  wealthy,  com- 
mon Justice  would  require  that  a  converse 
rule  should  prevail  In  the  case  of  poor  de- 
fendants, and  they  should  be  allowed  to  give 
their  poverty  In  evidence  to  mitigate  the 
damages.  Yet  nearly  all  the  books  declare 
that  this  is  not  the  case,  and  common  sense 
revolts  at  the  idea  of  its  adoption.  For  sad 
would  be  the  fate  of  that  country  whose 
laws  conceded  to  the  Insolvent  bully,  seducer, 
or  slanderer  the  privilege  of  perpetrating  his 
wrongs,  with  comparative  impunity,  under 
the  assurance  that,  when  sued  for  bia  prac- 
tices, the  damages  would  be  graduated  to 
his  present  ability  to  pay  them,  and  conse- 
quently would  be  merely  nominal.  No  sound 
principle  of  law  tolerates  such  a  practice.' " 
See,  also,  Brown  v.  Smallwood,  86  App.  Dlv. 
76,  83  N.  Y.  Supp.  415.  It  is  worthy  of  note 
that  In  both  of  those  states  such  evidence  is 
held  inadmissible,  even  though  punitive  dam- 
ages are  there  recoverable.  No  decision  has 
come  to  our  attention  holding  such  evidence 
admissible  in  states  where  the  doctrine  of 
punitive  damages  does  not  prevail.  This 
court.  In  the  early  case  of  Spokane  Truck  & 
Dray  Co.  v.  Hoefer,  2  Wash.  45,  25  Pac.  1072, 
11  L.  R.  A.  689,  26  Am.  St  Rep.  842,  re- 
pudiated the  doctrine  of  punitive  damages  as 
unsound  in  principle.  "The  views  there  ex- 
pressed have  been  consistently  adhered  to 
ever  since.  Woodhouse  v.  Powles,  43  Wash. 
617,  622,  86  Pac.  1063,  8  L.  R.  A.  (N.  S.)  783, 
117  Am.  St.  Rep.  1079,  11  Ann.  Cas.  54.  This 
seems  to  remove  the  only  basis  upon  which 
such  evidence  could  be  rendered  admissible. 
It  seems  to  us  inconceivable  that  the  amount 
of  respondent's  damages  should  be  measured 
by  the  financial  worth  of  appellant,  when 
respondent  has  no  right  to  punitive  damages. 
We  conclude  that  the  admission  of  this  tes- 
timony was  such  prejudicial  error  as  en- 
titles appellant  to  a  new  trial.  This  renders 
it  necessary  to  notice  some  other  assigned  er- 
rors Involving  questions  which  are  likely  to 
arise  upon  a  new  trial. 

[3]  Counsel  for  respondent  offered  in  evK 
dence  several  copies  of  newspapers  published 
at  Olympia,  and  of  general  circulation  in 
Thurston  county,  containing  articles  purport- 
ing to  give  accounts  of  the  criminal  charge 
made  against  resi)ondent  and  his  arrest  at 
tbe  instance  of  appellant.  These  articles 
were  admitted  entire  in  evidence,  over  objec- 
tions of  counsel  for  appellant,  and  their  ad- 
mission is  now  claimed  to  be  prejudicial  er- 
ror. The  rule  seems  to  be  well  established 
that  newspni)er  articles  containing  plain  ac- 
counts, without  comment,  of  the  prosecution 


and  arrest  of  the  plaintiff  may  be  admitted 
in  evidence  in  an  action  in  which  be  seeks 
damages  for  such  malicious  prosecution.  This 
view  is  well  stated  by  the  Supreme  Court  of 
Michigan,  in  FUer  v.  Smith,  90  Mich.  347, 
355,  55  N.  W.  990,  1002  (35  Am.  St.  Rep.  603), 
as  follows:  "The  fact  of  the  publication  in 
a  newspaper  of  the  fact  of  plaintiff's  arrest 
was  set  up  in  the  declaration ;  and,  as  tend- 
ing to  show  the  publicity  given  to  that  fact, 
and  consequent  injury,  the  publication  should 
have  been  admitted.  It  was  a  plain,  unvar- 
nished account.  Its  publloatlon  was  privi- 
leged. The  general  rule  of  law  Is  that  who- 
ever does  an  illegal  or  wrongful  act  Is  an- 
swerable for  all  the  consequences  that  ensue 
in  the  ordinary  and  natural  course  of  events, 
though  those  consequences  be  immediately 
brought  about  by  intervening  agents,  provid- 
ed such  agents  were  set  in  motion  by  the 
primary  wrongdoer,  or  provided  those  acts 
causing  the  damage  were  the  necessary  or 
legal  and  natural  consequence  of  the  wrong- 
ful act.  The  publication  was  such  a  natural, 
usual,  and  ordinary  consequence  of  defend- 
ant's act  that  it  must  be  deemed  to  have 
been  contemplated."  Minneapolis  Threshing 
Machine  Co.  v.  Regler,  51  Neb.  403.  70  N.  W. 
934 ;  Grimes  v.  Greenblatt,  47  Colo.  495,  107 
Pac.  1111,  19  Ann.  Cas.  608.  Now,  In  the 
case  before  us,  there  is  no  evidence  indicating 
that  appellant  was  responsible  for  any  of 
these  publications,  save  in  so  far  as  they 
stated  facts  which  could  be  ascertained  from 
the  complaint  made  before  the  Justice,  charg- 
ing the  respondent  with  the  crime,  the  war- 
rant of  arrest,  and  his  arrest  thereunder. 
In  view  of  these  facts,  anything  else  con- 
tained in  these  publications,  we  think,  would 
be  Irrelevant,  though  such  additional  matters 
might  possibly  be  rendered  relevant,  if  shown 
to  have  been  published  at  appellant's  In- 
stance. Let  us  now  notice  If  there  were  such 
other  matters  contained  in  the  articles  as 
should  have  been  excluded.  There  were 
seven  different  articles  so  published,  some  of 
them  were  of  considerable  length,  and  con- 
tained accounts,  with  some  details,  of  what 
purported  to  be  a  somewhat  serious  contro- 
versy existing  between  appellant  and  respond- 
ent, arising  out  of  a  lease  of  appellant's  farm 
to  respondent  and  appellant's  efforts  to  re- 
gain possession  thereof.  They  contained  some 
statements  which  might  be  construed  to  point 
to  respondent's  guilt,  in  addition  to  the  state- 
ments of  facts  which  could  be  learned  only 
from  the  proceedings  before  the  Justice.  Such 
statements  would,  of  course,  tend  to  preju- 
dice appellant's  rights  upon  the  trial,  since 
they  reflected  somewhat  upon  respondent's 
character,  and  yet  we  have  seen  that  appel- 
lant was  not  proved  to  be  responsible  for 
their  publication.  It  also  appeared  from 
these  articles  that  after  the  Issuance  of  the 
warrant  of  arrest  against  tbe  respondent, 
and  after  he  knew  of  its  issuance,  appellant 
caused  delay  In  the  making  of  resiwndent's 
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arrest,  apparently  with  a '  view  of  coercing 
respondent  into  a  settlement  of  tbelr  differ- 
ences. These  statements  in  the  articles  would 
tend  to  create  In  the  mind  of  the  reader  en 
Impression  that  appellant  was  using  the 
criminal  process  of  the  courts  to  right  bis 
private  wrongs.  Such  facts  going  before  the 
jury  were  prejudicial  to  appellant,  and  such 
statements  In  these  articles  were,  of  course, 
only  hearsay. 

In  Fletcher  v.  Chicago,  etc.,  R.  Co.,  100 
Mich.  363,  368,  67  N.  W.  330,  332,  the  Su- 
preme Court  of  that  state,  referring  to  a 
newspaper  article  containing  prejudicial  mat- 
ters not  admissible  In  evidence,  though  some 
of  the  facts  therein  stated  may  have  been  ad- 
missible, observed:  "If  such  an  article  be  so 
framed  that  It  cannot  be  read  without  intro- 
ducing the  objectionable  matter,  It  must  be  ex- 
cluded; but  It  would  be  competent  to  have  it 
apimar  before  the  Jury  that  the  fact  of  his 
arrest  was  published  In  the  paper."  While 
this  statement  clearly  Indicates  that  Irrele- 
vant matter  contained  In  such  publications 
must  be  excluded,  that  rule,  however,  we 
think,  will  not  require  the  exclusion  of  all 
the  statements  found  In  these  articles.  For 
instance,  in  one  of  them  we  find  this  state- 
ment: "A  warrant  for  the  arrest  of  John  D. 
Baer  was  Issued  yesterday  afternoon  on  the 
complaint  of  David  Chambers  by  .Tudge  Mil- 
ton Giles.  Baer  is  charged  with  assault  with 
a  deadly  weapon."  We  do  not  quote  this 
as  being  the  only  statement  contained  In 
these  articles  which  is  admissible  in  evidence, 
but  to  show  the  nature  of  those  which  are 
admissible.  This  and  similar  statements  are, 
of  course,  such  as  would  naturally  be  ex- 
pected to  appear  in  the  public  press  as  Items 
of  news  concerning  the  prosecution  of  re- 
spondent for  the  crime  charged,  and  are 
therefore  such  as  appellant  may  be  held  re- 
sponsible for.  While  the  learned  trial  court 
Instructed  the  jury  that  these  articles  "are 
not. to  be  considered  by  you,  except  to  show 
the  fact  that  plaintiff's  arrest  is  given  public- 
ity," he  did  not  exclude  from  the  considera- 
tion of  the  jury  any  particular  portions  of 
the  articles,  nor  any  particular  statements 
therein.  In  view  of  the  manifest  prejudicial 
effect  against  appellant  of  the  objectionable 
portions  of  the  articles,  we  think  the  error 
of  their  admission  was  not  cured  by  the 
court's  Instruction,  but  that  all  statements 
contained  therein,  other  than  those  of  the 
character  indicated,  should  have  been  ex- 
cluded from  evidence.  This  could  have  been 
easily  accomplished  by  causing  the  unobjec- 
tionable statements  to  be  read  to  the  Jury. 
They  would  thereby  have  gained  all  the  In- 
formation material  to  their  Inquiry;  that  is, 
the  fact  that  respondent's  prosecution  and 
arrest  had  beien  given  publication.  Of  course, 
the  extent  of  that  publication  could  be  shown 
by  reading  the  unobjectionable  statements 
from  all  the  papers  In  which  they  appeared. 

[4]  Over  the  objection  of  counsel  for  ap- 


pellant, respondent  was  permitted  to  testify 
relative  to  the  condition  of  the  county  Jail 
In  which  he  was  detained  while  awaiting  pre- 
liminary examination,  and  that  be  caught 
cold  therein,  as  follows:  "Q.  Now.  what  ef- 
fect did  your  incarceration  In  the  Jail  hare 
upon  you,  Mr.  Baer?  A.  Well  It  made  me 
sick  and  heartbroken  to  think  of  the  idea 
that  I  lived  56  years,  or  over,  and  never  got 
arrested  or  in  the  calaboose,  and  then  be  ar- 
rested after  I  was  so  old.  Flfty-slx  years 
old,  being  arrested  and  put  la  jail;  It  hu- 
miliated me  so  I  was  heartbroken  and  didn't 
know  hardly  what  to  do.  It  made  me  sick 
with  the  worry,  and  caught  cold,  of  course; 
that  was  a  concrete  building,  and  concrete 
buildings  are  damp,  and,  of  course,  I  caught 
cold.  Two  nights.  A  cold  upon  a  cold,  and 
that  wouldn't  have  hurt  me  so  much  as  the 
Idea  of  being,  humiliated,  and  disgraced  my- 
self and  my  family.  *  •  *  Q.  You  say 
that  you  caught  cold  while  you  were  there; 
what  effect  did  that  have.  If  any,  upon  your 
physical  condition?  •  *  *  A.  Well,  it 
seemed  to  stay  right  with  me,  caused  a  pain 
In  my  head,  and  that  has  been  staying  with 
me  ever  since,  and  I  have  been  unable  to  get 
rid  of  It."  It  Is  Insisted  that  this  was  erro- 
neous, since  appellant  had  no  control  over 
the  officers  nor  over  the  jail,  and  was  In  no 
way  responsible  for  the  treatment  received 
by  respondent  while  under  arrest.  Assum- 
ing that  the  prosecution  was  malicious  and 
without  probable  cause.  It  seems  clear  that 
appellant  would  be  liable  for  all  damages 
which  might  be  expected  to  ordinarily  arise 
as  a  result  of  his  arrest  and  Imprisonment. 
This  is  only  the  general  rule  of  damages  ap- 
plicable to  all  cases  of  tort  The  difficulty 
here  Is  to  determine  what  Is  the  treatment 
likely  to  be  expected  to  be  accorded  to  one 
under  arrest  as  respondent  was.  What  are 
the  probable  resulting  damages  of  such  ar- 
rest and  detention?  The  great  weight' of  au- 
thority appears  to  be  that  a  plaintiff,  in  an 
action  for  a  malicious  prosecution  or  false 
imprisonment,  may  show  the  condition  of  the 
jail  where  he  was  confined  and  his  treat- 
ment therein.  Grimes  v.  Greenblatt,  47  Colo. 
495,  107  Pac.  1111,  19  Ann.  Cas.  008.  See, 
also,  note  In  latter  volume  at  page  614.  We 
apprehend,  however,  that  this  rule  would  not 
permit  respondent  to  enhance  the  amount  of 
his  recovery  against  appellant  by  showing 
such  111  treatment,  heaped  upon  him  while 
in  prison,  as  consisted  of  acts  clearly  unlaw- 
ful on  the  part  of  the  county  and  its  officers. 
Such  treatment  is  not  the  natural  or  protn 
able  consequences  to  be  expected  to  result 
from  his  prosecution  and  arrest.  Now,  In 
this  case,  the  condition  of  the  Jail  Is  not 
shown  to  be  so  bad  and  iinbealtbful  that  it 
can  be  said  to  be  unlawful  to  confine  persons 
therein  while  under  arrest.  We  conclude, 
therefore,  that  this  evidence  was  adnils.'iible. 
in  so  far  as  it  went  to  show  the  condition  of 
the  jail. 
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[SI  The  most  serious  objection  to  this  evi- 
dence, however,  relates  to  that  part  which 
shows  that  respondent  caught  cold  while  in 
Jail.  This  affliction  of  respondent  was  not  a 
result  of  his  Imprisonment  wlilch  can  be  said 
to  be  a  probable^  expected  consequence  to 
flow  therefrom;  hence,  we  think,  appellant 
was  not  responsible  for  respondent  catching 
cold,  and  the  admission  of  that  fact  in  evi- 
dence was  erroneous.  If  this  were  the  only 
error  calling  for  a  new  trial,  we  would  hard- 
ly be  inclined  to  reverse  the  cause,  for  the 
reason  that  respondent's  own  evidence  indi- 
cates that  he  regards  his  catching  cold  of 
such  slight  injury  that  its  influence  upon 
the  Jury  in  measuring  damages  must  have 
been  infinitesimal.  In  view,  however,  of 
wliat  may  occur  upon  a  new  trial,  we  deem 
it  necessary  to  say  this  much  on  the  subject. 
Otiier  errors  are  assigned  which  would  prob- 
ably call  for  discussion,  if  we  were  not 
awarding  a  new  trial ;  but  In  view  of  ttiat 
fact  we  think  we  need  not  say  more. 

The  Judgment  is  reversed  with  instruc- 
tions to  the  trial  court  to  award  appellant  a 
new  trial. 

DUNBAR,  C.  J.,  and  CROW,  QOSE,  and 
CHADWICK.  JJ.,  concur. 


STATE   ex  rel.   ADJUSTMENT  CO.  v.   SU- 
PERIOR COURT  FOR  KING  COUNTY. 

(Supreme    Court   of    Wasliington.     March    Ti 
1912.) 

1.  AsEiONifENTs    (I   121*)— Actions   bt  As- 
signee. 

An  assiEnee  of  a  chose  in  action,  though 
holding  aole^  for  the  purpose  of  collection, 
may  sue  thereon  in  his  own  name. 

[Ed.  Note. — For  other  cases,  see  Aasign- 
mentg.  Cent  Dig.  ||  20&-20S;  Dec  Dig.  | 
12L»] 

2.  Sbt-Off  and  Countebclaim  ({  59*)— Ao- 

nONB    BT    ASSIONEE — DEFENSES. 

Under  Rem.  &  BaL  Code,  i  265,  author- 
izing a  counterclaim  in  an  action  on  contract, 
a  defendant  in  an  action  on  a  chose  in  action, 
brought  by  an  assignee  thereof,  may  avail 
himself  of  any  defense  existing  against  the 
assignor  at  the  time  of  the  assignment,  but 
the  defense  will  not  support  an  affirmative 
judgment. 

[Ed.  Note.^For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  {{  130-132;  Dec. 
Dig.  i  59.*] 

3.  Pabties  (S  51*)— Real  Pabtt  in  Intbb- 
EST— Actions  bt  Assionees. 

Under  Rem.  &  Bal.  Code,  H  191.  196, 
265,  273,  authorizing  an  assignee  of  a  chose 
in  action  to  sue  in  bis  own  name,  empowering 
the  court  to  bring  in  the  real  party  m  inter- 
est for  a  complete  determination  of  the  con- 
troversy, a  defendant,  in  an  action  by  an  as- 
signee of  a  chose  in  action,  who  sets  up  eq- 
uitable defenses  against  the  assignor,  existing 
at  the  time  of  the  assignment,  may,  on  a 
proper  showing,  require  the  court  to  bring  in 
the  assignor  for  a  complete  determination  of 
the  controversy. 

(Kd.  Note. — For  other  cases,  see  Parties. 
Cent.  Dig.  U  77-82;    Dec.  Dig.  {  51.*] 


Department  2.  Certiorari  from  Superior 
Court,  King  County. 

Certiorari  by  the  State,  on  the  relation  of 
the  Adjustment  Company,  against  the  Su- 
perior Court  for  King  County.    Writ  denied. 

Leopold  M.  Stem,  for  plaintiff.  Arthur  B. 
Oriffin,  for  respondent 

CHADWICK,  3.  The  Adjustment  Compa- 
ny, a  corporation,  brought  suit  against  the 
Pacific  Knitting  Mills,  a  corporation,  in  the 
superior  court  of  King  county,  to  recover  a 
balance  due  upon  the  price  agreed  to  be  paid 
for  certain  attacliments  to  be  used  on  knit- 
ting machines  sold  by  Ellsworth  L.  Ward 
and  George  J.  Wolf,  operating  under  the 
trade-name  of  Climax  Machine  Company. 
Interrogatories  were  propounded  by  the  de- 
fendant, and  it  Is  made  to  appear  by  the 
answers  thereto  that  no  consideration  pass- 
ed from  the  Adjustment  Company  for  the 
assignment  of  Idle  account,  and  that  Its 
only  Interest  Is  that  of  a  collection  agency 
to  collect  the  balance  due.  The  Pacific  Knit- 
ting Mills  answered,  setting  up  several  de- 
fenses. Among  others,  that  the  Adjustment 
Company  is  not  the  real  party  In  interest 
and  that  the  attachments  are  patented  arti- 
cles controlled  by  the  Climax  Machine  Com- 
pany; that  they  were  not  furnished  as  con- 
tracted; tlutt  they  cannot  be  secured  else- 
where; that  it  has  been  greatly  damaged  be- 
cause of  the  breach  of  the  contract;  and 
praying.  Inter  alia,  that  it  be  allowed  Its 
damages  sustained,  and  that  Ward  and  Wolf 
be  brought  in  as  parties  and  be  by  the  court 
required  to  specifically  perform  their  con- 
tract The  court  thereupon,  on  motion  of 
the  Pacific  Knitting  Mills,  made  an  order,  re- 
quiring that  all  proceedings  be  stayed  until 
Ward  and  Wolf  could  be  brought  in  as  par- 
ties. Whereupon  the  Adjustment  Company 
filed  an  original  application  in  this  court 
for  a  writ  of  certiorari,  directed  to  the  su- 
perior court  of  King  county  (H.  A.  P.  Myers, 
Judge),  to  review  its  order. 

[1]  Waiving  other  questions  raised  by  the 
parties,  we  are  convinced  that  the  writ 
should  not  issue,  notwithstanding  this  court 
has  uniformly  held  that  an  assignee  of  an 
account  or  chose  in  action  could  maintain  a 
suit  in  his  own  name,  although  such  an  as- 
signment is  made  for  the  purpose  of  collec- 
tion only,  and  the  assignee  had  no  other  in- 
terest in  the  thing  assigned.  The  sum  of 
our  holdings  is  that  an  assignee  has  suffi- 
cient interest  to  maintain  the  suit  Conway 
V.  Co-operative  Home  Builders,  117  Pac.  716; 
Von  Tobel  v.  Stetson  &  Post  Mill  Co.,  32 
Wash.  683,  73  Pac.  788;  McDauiel  v.  Press- 
ler,  3  Wash.  636,  29  Pac.  209;  Riddell  v. 
Prichard,  12  Wash.  601,  41  Pac.  905;  Barto 
V.  Seattle  &  Int  Ry.  Co.,  28  Wash.  179,  68 
Pac,  442. 

[2]  In  such  cases,  however,  the  defendant 
may  avail  himself  of  any  defense  or  set-off 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  t  Rep'r  Indexes 
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existing  against  the  assignor  at  the  time  the 
assignment  -was  made.  Rem.  &  Bal.  Code,  § 
265 ;   15  Enc.  PI.  &  Pr.,  709. 

[3]  Such  defenses  will  not,  howeTer,  sup- 
port an  affirmative  judgment  They  operate 
only  as  a  bar  to  the  present  action.  The 
same  authority  (Rem.  &  Bal.  Code,  (  191) 
which  sustains  the  right  of  an  assignee  to 
sue  at  law  in  his  own  name  also  gives  the 
right  to  a  defendant  to  "set  forth  by  answer 
as  many  defenses  and  counterclaims  as  he 
may  have,  whether  they  be  such  as  may 
have  heretofore  been  denominated  legal,  or 
equitable,  or  both."  Rem.  &  Bal.  Code,  S 
273.  It  follows,  then,  that  the  nature  of 
the  action  may  be  changed  by  the  answer 
from  a  simple  action  at  law  into  one  to  be 
resolved  by  reference  to  equitable  principles. 
This  being  so,  it  is  within  the  power,  if  in- 
deed it  is  not  the  duty,  of  the  court,  upon  a 
proper  diowing,  to  bring  in  the  real  parties 
in  interest,  to  the  end  that  a  complete  de- 
termination of  the  controversy  may  be  had. 
Rem.  &  Bal.  Code,  {  196.  To  state  the  rule 
is  to  suggest  its  reason,  for  if  it  were  other- 
wise, or  as  contended  by  relator,  it  would  op- 
erate to  cut  off  equitable  defenses  entirely ; 
for  it  may  be  assumed  that  nonresident  own- 
ers of  accounts  or  choses  in  action,  as  are 
the  assignors  in  this  case,  being  apprised  of 
the  possibility  of  an  equitable  defense  sup- 
porting an  affirmative  judgment,  would  as- 
sign their  claims,  thus  leaving  a  defendant 
remediless  in  the  courts  of  bis  own  domicile. 

Writ  denied. 

DUNBAR,  C.  J.,  and  MORRIS,  CROW, 
and  ELLIS,  JJ.,  concur. 


STATE  V.   ROBINSON. 

(Supreme   Court    of   Washington.      March   11, 
1912.) 

1.  Intoxicating    Liquobs   (|   148*)  — Local 
Option — Statutes— Wholesalbhs. 

Laws  1909,  c.  81,  entitled  "An  act  to  pro- 
vide" for  submission  to  vote  of  the  question 
of  licensing  or  prohibiting  the  "sale  of  intoxi- 
catiug  liquors,"  by  section  6  providing  "no  in- 
toxicating liquor,  save  as  hereinafter  provid- 
ed," shall  be  sold  in  a  district  where  the  vote 
has  been  against  license,  by  section  9  and  11 
providing  that  in  such  a  district  it  shall  not 
be  lawful  to  sell  intoxicating  liquors  "in  any 
quantity  whatever,"  and  by  section  17  permit- 
ting sales  by  druggists  and  pharmacists  under 
certain  conditions  and  for  certain  purposes, 
does  not  permit  sales  therein  by  wholesalers 
located  therein,  by  section  10  providing  that 
every  "retail  liquor  dealer,"  except  druggists, 
shall  remove  all  intoxicating  liquors  from  bis 
plac$  of  business  in  such  a  district,  and  section 
18,  which,  after  declaring  it  unlawful  to  trans- 
port liquors  to  any  one  in  such  a  district,  con- 
tinues, "Provided,  however,  that  nothing  here- 
in contained  shall  be  construed  to  apply 
•  *  *  to  shipments  or  deliveries  at  residenc- 
es •••  by  *  *  *  wholesalers  *  •  • 
unbroken 'packages,"  and  by  section  20,  which 
mak«s  the  issuance  by  the  federal  government 
of  an   internal   revenue  special    tax  stamp  to 


any  one  in  such  district  as  a  retail  dealer  in 
intoxicating  liquors  prima  facie  evidence  of 
sale  by  him  therein,  with  a  proviso  "that  this 
section  shall  not  apply  to  wholesalers  •  •  • 
or  druggists,"  but  sales  by  wholesalers,  wheth- 
er located  within  or  without  prohibition  dis- 
trict,  but   must  be   outside   the  district. 

[Ed.  Note.— For  other  oases,  see  Intoxicating 
Liquors,  Dec.  Dig.  $  148.*] 

2.  Statutes  (g  184*)— Construction— Intent. 

A  statute  must  be  construed  with   refer- 
ence to  its  object  and  general  intent. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  262;    Dec.  Dig.  $  184.*] 

3.  Statutes  (§  228*)  —  Construction  —  Pbo- 
viso. 

The  enacting  clause  being  in  general  terms, 
a  proviso  is  to  be  construed  strictly. 

[Ed.  Note. — For  other  cases,  see  Statntes, 
Cent.  IMg.  §  310;    Dec.  Dig.  |  228.*] 

Department  1.  Appeal  from  Superior 
Court,  Skagit  County;  Geo.  A.  Joiner,  Judge. 

Demurrer  to  Information  against  II.  A. 
Robinson  was  sustained,  and  the  State  ap- 
peals.   Reversed. 

Augustus  Brawley,  for  the  State.  M.  P. 
Hurd,  for  respondent 


GOSB,  J.  The  state  prosecutes  this  ap- 
peal from  a  Judgment  sustaining  a  demurrer 
to  the  information.  The  charging  part  of 
the  information  is  as  follows:  "That  in 
Skagit  county,  state  of  Washington,  and  on 
or  about  the  26th  day  of  October,  A.  D.  1911, 
the  said  defendant,  H.  A.  Robinson,  under 
and  by  virtue  of  a  wholesale  liquor  license 
Issued  by  the  United  States  government  did 
unlawfully  sell,  at  the  place  of  business  for 
which  said  wholesale  license  was  issued,  one 
gallon  of  intoxicating  liquor,  to  wit  whisky, 
to  one  Charles  Colvln,  the  said  defendant  H. 
A.  Robinson  delivering  the  said  intoxicating 
liquor  at  the  residence  of  said  Charles  Colvin, 
such  place  of  sale  and  such  place  of  delivery 
being  within  the  corporate  limits  of  the 
city  of  Mt  Vernon,  Skagit  county.  Wash.,  a 
city  of  the  third  class,  and  the  said  city  of 
Mt.  Vernon  being  a  unit  wherein  the  sale 
of  intoxicating  liquor  was  then  and  there 
prohibited,  and  such  sale  of  Intoxicating 
liquor  then  and  there  being  prohibited  and 
unlawful.  •  »  • "  The  demurrer  was 
sustained  upon  the  ground  that  the  informa- 
tion does  not  state  facts  sufficient  to  con- 
stitute a  crime  or  misdemeanor.  The  appeal 
presents  the  question  of  the  interpretation 
of  the  local  option  statute  as  applied  to  a 
wholesale  liquor  dealer  having  a  place  of 
business  within  a  dry  unit  Laws  1909,  p. 
153.  A  correct  tmderstanding  of  the  case  re- 
quires a  somewhat  extended  reference  to  the 
statute.  The  act  is  entitled:  "An  act  to 
provide  for  the  submission  to  the  qualified 
electors  of  the  question  whether  the  sale  of 
intoxicating  liquors  shall  be  licensed  or  pro- 
hibited, providing  for  the  enforcement  of  the 
result  of  the  elections   hereunder,   defining 
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offenses  bereunder,  and  proridtng  penalties 
therefor." 

The  applicable  parts  of  the  statute  are  as 
follows: 

"Section  1.  For  the  purpose  of  an  election 
upon  the  question  of  whether  the  sale  of 
Intoxicating  liquors  shall  be  permitted  as 
hereinafter  provided  for,  there  shall  be  the 
foUnwlne  units  of  territory.    •    •    » 

"Sec.  2.  Within  any  unit  hereinbefore  cre- 
ated, a  special  election  may  be  held  upon 
the  ijnestion  of  whether  the  sale  of  Intoxi- 
cating liquor  shall  be  permitted  within  that 
unit.    *    •    • 

"Sec.  3.  Any  unit  hereby  created  may  hold 
a  special  election  upon  the  question  of  wheth- 
er the  sale  of  Intoxicating  liquor  shall  be 
permitted  within  the  boundaries  of  such 
unit    •    •    ♦" 

Section  5  provides  that  there  shall  be 
printed  on  the  ballot  the  words,  "shall  the 
sale  of  Intoxicating  liquor  be  licensed  with- 
in the"  described  unit ;  that  the  ballot  shall 
contain  the  words,  "For  license"  and 
"Against  license";  that  those  fayorlng  the 
licensing  of  the  sale  of  intoxicating  liquor 
within  the  unit  shall  Indicate  it  by  a  cross 
within  the  square  following  the  words,  "For 
license,"  and  those  desiring  to  vote  against 
the  licensing  of  the  sale  of  intoxicating  liq- 
uor within  the  unit  shall  make  a  like  mark 
within  the  square  following  the  words, 
"Against  license." 

Section  6,  after  providing  for  canvassing 
the  election  returns  and  the  certlflcatlon, 
publication,  and  recording  of  the  result  of 
the  election,  provides:  "and  no  intoxicating 
liquor,  save  as  hereinafter  provided,  shall  be 
sold  within  that  unit  until  permission  so  to 
do  be  granted  at  an  election  held  for  that 
purpose  under  the  provisions  of  this  act" 

Section  9  provides :  "Whenever  a  majority 
of  the  qualified  electors  voting  upon  said 
question  in  any  unit  hereinbefore  created,  at 
an  election  held  for  that  purpose,  shall  have 
failed  to  vote  'for  license'  and  it  shall  there- 
by have  been  decided  by  said  vote  that  In- 
toxicating liquor  shall  not  thereafter  be  sold 
within  that  unit  •  *  •  it  shall  not  be 
lawftil  to  sell,  give  away  or  In  any  manner 
dispose  of  Intoxicating  liquor  In  any  quan- 
tity whatever,  within  the  limits  of  the  unit, 
•  •  * "  saving  the  right  of  a  person  in 
his  private  dwelling  or  private  apartments 
to  give  liquor  to  his  guests. 

Section  10  provides  that  within  10  days 
after  the  result  of  the  election  has  become 
operative  every  retail  liquor  dealer,  except- 
ing druggists,  shall  remove  all  Intoxicating 
liquors  from  his  place  of  business,  and  that 
a  failure  to  do  so  shall  he  prima  facie  evi- 
dence that  such  liquor  is  kept  therein  for 
sale  or  other  disposition  in  violation  of  the 
act. 

Section  11  provides:  "Whoever  shall,  ei- 
ther as  principal,  agent,  clerk  or  servant, 
directly  or  indirectly,  sell,  barter,  exchange, 
give  away  or  otherwise  dispose  of  any  in- 
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toxicatlng  liquor  In  any  qiiantlty  whatever, 
within  the  limits  of  a  unit  which  has,  by 
Its  vote,  decided  against  the  licensing  of  the 
sale  of  intoxicating  liquor,  or  who  shall  keep 
or  have  in  his  possession  any  intoxicating 
liquor  with  Intent  to  sell,  give  away  or 
otherwise  dispose  of  such  liquor  in  violation 
of  the  provisions  hereof,"  shall,  upon  con- 
viction, be  fined  not  less  than  $20  nor  more 
than  1200,  or  imprisoned  in  the  county  Jail 
for  not  less  than  10  days  nor  more  than  30 
days,  or  be  punished  by  both  such  fine  and 
imprisonment  The  section  further  provides 
that  upon  a  second  conviction,  the  penalty 
shall  be  a  fine  of  not  less  than  $100  nor  more 
than  $500,  and  imprisonment  In  the  county 
Jail  for  not  less  than  10  days  nor  more 
than  90  days,  and  that  upon  a  third  and 
each  subsequent  conviction,  the  penalty  shall 
be  a  fine  of  not  less  than  $200  nor  more 
than  |1,000,  and  imprisonment  in  the  county 
jail  not  less  than  3  months  nor  more  than  a 
year. 

Section  12  defines  what  constitutes  an  un> 
lawful  sale,  and  is  as  follows:  "The  giving 
away,  delivering  or  handling  of  any  intoxi- 
cating liquor  by  any  storekeeper  at  any 
place  of  business,  or  the  taking  or  soliciting 
of  orders,  or  the  making  of  agreements  for 
the  sale  or  delivery,  or  for  the  giving  away, 
of  any  intoxicating  liquor  within  the  limits 
of  a  unit  which  shall  have  voted  against 
licensing  the  sale  of  Intoxicating  liquor 
therein,  or  any  other  device  to  evade  the 
provisions  hereof,  shall  be  deemed  an  un- 
lawful sale.    ♦    »    •" 

Section  16  provides :  "It  shall  be  unlawful 
for  any  physician  to  issue  a  prescription  for 
intoxicating  liquor  except  in  writing  or  In 
any  case  unless  such  physician  has  good 
reason  to  believe  that  the  person  for  whom 
it  is  Issued  is  actually  sick  and  the  liquor 
Is  required  as  medicine." 

Section  17  provides :  "Nothing  in  this  act 
shall  be  construed  to  forbid  or  prevent  the 
sale  within  any  unit  which  has  voted  against 
the  sale  of  intoxicating  liquor  therein,  by  a 
druggist  or  pharmacist,  of  liquor  upon  pre- 
scription for  medical  purposes,  or  for  sacra- 
mental purposes,  or  of  alcohol  for  medicinal, 
mechanical  or  chemical  purposes  only. 
•  •  •  "  It  further  provides  that  the  drug- 
gist shall  keep  a  true  and  exact  record  of 
each  sale,  together  with  the  name,  residence, 
and  street  address  of  the  purchaser,  the 
date  of  the  sale,  the  kind,  quantity,  and 
price  of  the  liquor,  the  purpose  for  which 
it  is  sold,  and,  if  the  sale  is  for  medical 
purposes,  the  name  of  the  physician  issuing 
the  prescription  therefor;  that  the  record 
shall  be  signed  by  the  purchaser;  that  the 
prescription  shall  be  marked  "Canceled," 
and  not  refilled,  and  that  the  record  shall 
be  open  to  Inspection  by  the  prosecuting  at- 
torney of  the  county  and  the  judge  or  jus- 
tice of  the  peace  having  criminal  jurisdic- 
tion therein  or  any  sheriff,  constable,  mar- 
shal, or  other  police  officer  within  the  coun- 
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ty.  It  Is  further  provided  that  a  violation 
of  the  provisions  of  the  section  shall  be  a 
misdemeanor. 

Section  18  provides:  "It  shall  be  unlaw- 
ful for  any  person,  or  public  or  private  car- 
rier, to  accept  or  receive  for  shipment,  trans- 
portation or  delivery  to  any  person  or  place 
within  any  unit  in  which  the  sale  of  in- 
toxicating liquor  is  forbidden  under  the  pro- 
visions of  this  act,  or  to  carry,  bring  into 
or  transfer  to  any  other  person,  carrier  or 
agent,  or  handle,  deliver  or  distribute  la 
any  such  unit  any  intoxicating  liquor  of 
any  sort  or  character  whatsoever;  •  ♦  • 
Provided,  however,  that  nothing  herein  con- 
tained shall  be  construed  to  apply  •  •  • 
to  shipments  or  deliveries  at  residences 
which  are  not  places  of  business  or  of  public 
resort,  by  manufacturers  or  wholesalers  in 
their  own  conveyances,  or  by  any  common 
carrier  or  otherwise,  any  unbrolsen  pack- 
ages.    •    •    *" 

Section  20  provides  that  the  issuance  of 
an  internal  revenue  special  tax  stamp  by 
the  federal  government  to  any  person  as  a 
retail  dealer  in  intoxicating  liquor,  at  any 
place  within  a  dry  unit,  shall  be  prima  facie 
evidence  of  the  sale  of  intoxicating  liquor 
by  such  person  within  such  unit,  provided 
"that  this  section  shall  not  apply  to  whole- 
salers, manufacturers,  or  druggists."    . 

[1]  Counsel  for  the  respondent,  after  dis- 
cussing and  analyzing  the  statute,  summa- 
arlzes  his  contention  as  follows:  "From  it  all 
we  must  conclude  that  the  Legislature  only 
Intended  by  this  act  to  place  the  question  in 
the  hands  of  the  people  to  say  whether  re- 
tail liquor  dealers  should  be  permitted  to 
carry  on  their  business  or  not,  and,  where 
by  a  vote  of  the  people  the  local  option  law 
became  effective,  it  was  the  sole  intention 
to  put  the  retail  dealer  out  of  business,  and 
does  not  in  any  wise  affect  the  business  of 
a  druggist,  a  manufacturer,  or  a  tcholesaler." 
(The  Italics  are  counsel's.)  We  cannot  sub- 
scribe to  this  view.  If  this  had  been  the 
intention  of  the  Legislature,  the  title  of  the 
act  would  have  been  limited  to  the  question 
of  licensing  the  retail  dealer.  The  whole 
scope  and  purpose  of  the  act,  as  we  read  it, 
is  to  promote  temperance  and  sobriety,  and 
to  tliat  end  to  permit  the  electors  of  each 
unit  to  prohibit  the  sale  of  Intoxicating  liq- 
uors within  that  unit,  not  by  retail  dealers 
alone,  but  atisolutely  except  by  druggists 
and  pharmacists.  The  act  we  think  speaks 
this  construction,  and  no  other.  If  the 
Legislature  had  intended  that  each  unit 
should  determine  for  itself  whether  intoxi- 
cating liquors  should  thereafter  be  sold  by 
wholesalers,  manufacturers,  and  druggists, 
only  It  would  have  used  language  reasonably 
tending  to  express  that  view.  If  the  re- 
spondent's construction  of  the  statute  Is  cor- 
rect, one-half  of  the  act  is  surplusage.  It 
is  conceded  that  the  act  does  not  in  direct 
terms  provide  that  wholesalers  may  sell 
within  a  dry  unit,  but  the  logic  of  the  argu- 


ment is  that,  because  they  are  by  inference 
permitted  to  exist  within  a  dry  unit,  and 
because  the  wholesaler  in  wet  territory  may 
sell  within  that  territory  and  deliver  in 
unbroken  packages  to  a  purchaser  within  a 
dry  unit,  it  follows  that  the  wholesaler  with- 
in the  dry  unit  may  both  sell  and  deliver 
within  such  unit  The  argument  runs  coun- 
ter, not  only  to  the  obvious  puri>ose  of  the 
act,  but  to  some  clear  and  express  provi- 
sions to  the  contrary.  A  reference  to  the 
sections  of  the  act  quoted  makes  it  plain 
that  the  legislature  was  not  niggardly  in 
the  use  of  the  word  "sale,"  but  rather  that 
It  used  that  word  whenever  and  wherever  it 
intended  to  permit  a  sale  in  a  dry  unit. 
This  word  occurs  many  times  in  the  act 
To  illustrate,  it  is  used  once  in  the  title 
of  the  act,  twice  in  section  1,  thrice  In  sec- 
tion 2,  once  in  section  3,  thrice  in  section  5, 
seven  times  in  section  6,  twice  in  section  7, 
twice  in  section  9  and  a  number  of  times  in 
the  following  sections.  As  we  have  seen, 
section  6  expressly  provides  that  when  a 
dry  unit  has  been  established  and  the  re- 
sult has  become  operative,  "no  intoxicating 
liquor  savtf  as  hereinafter  provided  stiall  be 
sold  within  that  unit  until  permission  to  do 
so  be  granted  at  an  election  held  for  that 
purpose."  By  section  9  it  is  provided  that 
when  a  vote  has  become  operative  within  a 
dry  unit.  It  shall  not  be  lawful  to  sell,  give 
away,  or  in  any  manner  dispose  of  intoxi- 
cating liquor  "in  any  quantity  whatever" 
within  such  unit  Section  11,  as  we  have 
seen,  forbids  the  sale,  etc.,  "in  any  quantity 
whatsoever"  within  a  dry  unit,  and  provides 
severe  penalties  for  those  who  offend  its 
provisions.  Section  12  defines  an  unlawful 
sale.  Section  17  permits  sales  by  druggists 
and  pharmacists  under  careful  and  stringent 
restrictions,  and  it  is  the  only  section  in  the 
act  which  in  terms  permits  a  sale  within 
a  dry  unit.  Section  18  has  reference  to  de- 
liveries, and  provides  for  the  shipping  and 
carrying  of  intoxicants  into  dry  units  in 
unbroken  packages  from  some  point  without 
such  unit,  and  seemingly  permits  the  whole- 
saler, having  his  place  of  business  within 
the  dry  unit,  to  deliver  his  goods  therein. 
But  this  section  does  not  in  the  light  of  the 
other  provisions  of  the  act,  permit  blm  to 
sell  his  goods  in  a  dry  unit  The  contention 
that  the  provision  in  section  10  affecting 
the  retail  liquor  dealer,  when  read  in  con- 
nection with  the  provisos  in  sections  18  and 
20,  permits  the  wholesaler  having  his  iriace 
of  business  in  the  dry  unit  to  sell  within 
such  unit  would,  if  upheld,  do  violence  to 
other  provisions  of  the  act  which  expressly 
prohibit  any  sale  within  the  unit  except 
by  druggists  and  pharmacists.  Moreover,  if 
the  respondent  may  sell  in  a  dry  unit  in 
defiance  of  the  express  prohibition  In  sec- 
tions 6,  9,  and  11  of  the  act  we  can  see 
no  reason  why  he  may  not  solicit  orders  in 
defiance  of  section  12  of  the  act,  and  the 
result  would  be  that  the  liquor  trade  would 
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be  transferrea  from  the  former  licensed  and 
reguiated  retail  liquor  dealer  to  the  nnll- 
censed  and  unregnlated  wholeflale  dealer.  A 
construction  leading  to  such  an  absurdity 
will  not  be  adopted.  The  act  Is  pregnant 
with  but  one  meaning,  and  that  meaning  Is 
that  intoxicating  liquors  shall  not  be  sold 
In  dry  units  except  by  druggists  and  phar- 
macists. Any  other  Tlew  would  take  the 
life  blood  out  of  the  act-  The  wholesaler 
within  a  dry  unit  must,  like  his  competitor 
without  that  unit,  make  his  sales  In  wet 
territory.  As  we  have  suggested,  had  It 
been  the  intention  of  the  lawmaking  body 
to  permit  a  unit  to  prohibit  only  the  sale 
of  intoxicating  liquors  at  retail,  that  pur- 
pose would  have  been  expressly  stated  In 
both  the  title  and  the  bo^  of  the  act,  and 
It  would  not  have  taken  22  sections  to  state 
It  To  bold  that  the  language  in  the  pro- 
viso to  section  18  Implies  the  right  of  a 
wholesaler  In  a  dry  unit  to  both  sell  and 
deliver  therein  would  be  to  read  out  of  the 
statute  words  of  clear  and  certain  meaning, 
and  to  read  into  it  a  prlvil^e  which  the 
lawmaking  branch  of  the  government  deem- 
ed it  wise  to  withhold.  The  provisions  in 
the  act  that  intoxicating  liquors  shall  not  be 
sold  In  a  dry  unit  "In  any  quantity  what- 
ever," that  the  taking  or  soliciting  of  or- 
ders or  the  making  of  agreements  for  the 
sale  or  delivery  therein  shall  be  deemed  an 
unlawful  sale,  the  stringent  penalties  flow- 
ing from  a  violation  of  the  act,  the  care 
taken  to  safeguard  sales  by  druggists  and 
pharmacists  who  are  privileged  to  sell — all 
point  to  the  conclusion  that  all  sales  of  In- 
toxicating liquors  within  a  dry  unit,  not 
expressly  permitted  by  the  act,  are  pro- 
biblted. 

[2]  "The  general  puriHise  or  spirit  of  the 
act  must  always  be  held  in  view."  Dennis 
V.  Moses,  18  Wash.  637,  62  Paa  333,  40  L. 
B.  A.  302.  When  the  object  and  general 
intent  of  a  statute  are  ascertained,  general 
words  may  be  restrained  to  it,  and  those  of 
narrower  Import  may  be  expanded  to  eSec- 
tnate  that  Intent  Barto  v.  Stewart  21 
Wash.  .605,  59  Fac.  480.  This  construction 
of  the  statute  is  supported  by  the  principles 
announced  In  the  following  cases:  State  v. 
Malre,  120  Pac.  87;  State  v.  Jones,  U9 
Pac.  384. 

[3J  The  office  of  a  proviso  is  thus  defined 
in  86  Cya  1162,  1163:  "It  should  be  con- 
strued together  with  the  enacting  clause, 
with  a  view  to  giving  effect  to  each  and  to 
carrying  out  the  intention  of  the  Legislature 
as  manifested  in  the  entire  act  The  enact- 
ing clause  is,  of  coarse,  the  principal  part 
of  the  statute,  and,  as  its  terms  may  be  pre- 
sumed to  have  embodied  the  main  object 
of  the  act  the  proviso  should  be  strictly 
construed.  •  •  ♦  So  the  operation  of  a 
proviso  is  usually  and  properly  confined  to 
the    clause   or   provision   immediately   pre- 


ceding. •  •  •"  Towson  T.  Denson,  74 
Ark.  302,  86  S.  W.  661,  deflues  its  uttiee  as 
follows:  "'When  the  enacting  clause  is 
general  In  its  language  and  objects,  and  a 
proviso  Is  afterwards  introduced,  that  pro- 
viso Is  construed  strictly,  and  takes  no  case 
out  of  the  enacting  clause,  which  does  not 
fall  fairly  within  its  terms.'"  In  United 
States  T.  Bemays,  158  Fed.  782,  86  G.  C. 
A  62,  It  is  said  that:  "A  proviso  should  be 
construed  with  reference  to  the  subject- 
matter  of  the  sentence  of  which  it  forms  a 
pert,  unless  it  clearly  appears  to  be  designed 
by  the  Legislature  for  a  broader  or  more 
independent  operation."  "A  construction  of 
a  proviso  which  is  plainly  repugnant  to  the 
body  of  the  act  is  to  be  avoided  if  possible." 
26  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  681. 

Inasmuch  as  there  are  cases  pending  here 
involving  the  rights  of  the  manufacturer 
under  the  terms  of  this  act  we  have  re- 
frained from  making  any  direct  reference 
to  the  following  proviso  to  section  18:  "Pro- 
vided, that  nothing  in  this  act  shall  be  con- 
strued to  prohibit  the  manufacture  of  in- 
toxicating Uquor  from  the  raw  material  in 
any  no-license  unit,  nor  the  delivery  of  the 
same." 

We  conclude  that  the  trial  court  erred  in 
sustaining  the  demurrer,  and  the  Judgment 
is  reversed. 

DUNBAR,  O.  J.,  and  CROW  and  PAR- 
KER,  JJ.,  concur. 


(S7  Wasb.  374> 
STATE  V.  PLASTIKO. 

(Supreme    Court    of    Wasbington.      March    9, 

1912.) 
IiTFANTs  (J  13*) — Delinquent  and  Neolect- 

BD  Childrbn  —  Ofvenseb  Aoainst  —  "Ant 

Other  Person." 

Rem.  &  Bal.  Code,  |  2004,  providing  for 
punishment  of  "the  parent  or  parents,  or  per- 
sons having  custody"  of  a  delinquent  or  neg- 
lected child,  "or  aily  other  person  who  con- 
tribntea  to  the  delinquency  or  neglect  of  such 
child,"  is  not  limited  to  parents  or  other  per- 
sons in  loco  parentis,  but  protects  delinquent 
children  in  the  bands  of  all  persons,  as  the  first 
clause  of  the  statote  includes  all  persons  of  the 
class  having  custody  of  children,  so  that  the 
second  clause  embraces  all  persons  not  having 
custody  of  children  who  contribute  to  their  de- 
linquency. 

(Ed.  Note.— BV>r  other  eases,  see  Infants, 
Dec  Dig.  (  13.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  434-437;    vol.  8,  p.  7577.] 

Department  2.  Appeal  from  Superior  Court, 
Spokane  County.    E.  H.  Sullivan,  Judge. 

€am  Plastino  was  charged  with  an  offense, 
and  the  State  appeals  from  a  Judgment  dis- 
missing the  Information.    Bevlersed. 

John  li.  Wiley  and  M.  B.  Jesseph,  for  tb« 
State. 

MORRIS,  J.  Appeal  from  a  Judgment 
dismissing  an   information   upon   sustaining 
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a  demurrer.  Tbe  iuformation  cbarged  tbat: 
"Sam  Plastlno,  on  the  25  day  of  Marcb, 
1911,  •  *  *  did  then  and  there  •  ♦  ♦ 
carnally  know  and  abuse  one  Helen  Barto, 
and  by  said  acts  and  doings  •  ♦  •  con- 
tribute to  tbe  delinquency  and  neglect  of 
said  Helen  Barto,  she  then  and  there  being 
a  delinquent  and  neglected  female  child  of 
the  age  of  seventeen  years."  The  informa- 
tion was  drawn  under  section  2004,  Kern. 
&  Bal.,  providing:  "In  all  cases  where  any 
child  shall  be  a  delinquent  or  neglected  child 
as  defined  by  the  statutes  of  this  state,  the 
parent  or  parents  or  persons  having  custody 
of  such  child,  or  any  other  person,  respon- 
sible for,  or  by  any  act  enctmraging,  causing 
or  contributing  to  the  delinquency  or  neg- 
lect of  such  child  shall  be  fined  *  •  •  or 
Imprisoned.  ♦  •  •  ••  The  court  below  ap- 
plied the  rule  of  ejusdem  generis  to  the 
statute,  and  held  that  the  words  "any  other 
person"  were  controlled  in  their  meaning  by 
the  specific  enumeration  of  persons  in  the 
preceding  clause,  and  for  this  reason  only 
parents  or  other  persons  In  loco  parentis 
having  custody  of  the  child  could  be  Inform- 
ed against  under  this  statute. 

We  cannot  concur  In  this  ruling.  The 
rule  of  ejusdem  generis  is  to  be  us«d  with 
other  rules  not  less  Important,  such  as  the 
determination  of  the  evident  Intent  of  the 
lawmaking  body,  and  does  not  warrant  the 
courts  in  confining  tbe  operation  of  the 
statute  within  narrower  limits  than  was  in- 
tended by  the  lawmakers.  In  re  Lotzgezell's 
Estate,  62  Wash.  352,  113  Pac.  1105.  It  af- 
fords a  mere  suggestion  to  the  Judicial  mind 
that,  where  it  clearly  appears  that  the  Leg- 
islature had  In  mind  a  i)artlcular  class  of 
ipersons  or  things,  the  words  of  general  de- 
scription were  not  Intended  to  embrace  any 
other  than  those  within  the  class.  Every 
legislative  act  should  be  so  construed  as  to 
'Carry  out  the  object  sought  to  be  accomplish- 
«d  by  it  so  far  as  that  object  can  be  gather- 
ed from  the  language  of  the  act,  and  this 
rule,  like  every  other  rule,  is  to  be  made 
use  of  In  ascertaining  and  giving  effect  to 
that  meaning,  rather  than  to  hamper  and 
restrict  the  evident  Intent  of  the  lawmaking 
body.  Lewis'  Sutherland,  Stat  Constr.  §  437. 
The  evident  meaning  and  intent  of  this  act 
is  to  protect  delinquent  children  in  the  hands 
-of  all  persons.  It  never  was  Intended  by 
the  Legislature  that  the  language  employed 
by  It  In  framing  the  act  should  be  so  read 
as  to  furnish  protection  to  these  children 
from  the  sins  of  their  parents  or  custodians, 
but  permit  other  persons  to  escape  the  con- 
sequences of  their  contribution  to  the  delin- 
quency of  tbe  child.  It  is  apparent  the  Leg- 
islature was  seeking  to  enact  the  broadest 


protection  for  delinquent  diUdren,  and  to 
that  end  It  employed  language  which  In  Its 
Judgment  would  cover  every  phase  of  tbe 
child's  life,  whether  at  home  or  abroad. 
What  It  desired  to  accomplish  was  to  protect 
the  child  from  further  delinquency,  and  to 
save  the  child  from  parents,  or  other  evil- 
disposed  persons.  Such  being  the  evident  in- 
tent of  the  act,  courts  should  give  it  effecc 
and  not  restrict  or  limit  its  application  by- 
giving  It  an  interpretation  never  intended  nor 
anticipated. 

Again  we  have  this  rule  that,  where  the  par- 
ticular words  exhaust  the  class,  the  general 
words  must  refer  to  some  larger  class.  Mat- 
thews V.  mmball,  70  Ark.  451,  66  S.  W.  651 ; 
State  ex  rel.  Walker  v.  Corkius,  123  Mo.  56. 
27  8.  W.  363;  State  v.  Woodman,  26  Mont.  348. 
07  Pac.  1118.  "While  it  [rule  of  ejusdem  gen- 
eris] Is  aimed  to  preserve  a  meaning  for  tbe 
particular  words.  It  is  not  Intended  to  render 
meaningless  the  general  words.  Therefore 
where  the  particular  words  exhaust  the  class 
the  general  words  must  be  construed  as  em- 
bracing something  outside  of  that  class.  If 
the  particular  words  exhaust  the  genus  there 
is  nothing  ejusdem  generis  left:  and  in  such 
case  we  must  give  the  general  words  a  mean- 
ing outside  of  the  class  indicated  by  tbe  par- 
ticular words,  or  we  must  say  tliat  they  are 
meaningless,  and  thereby  sacrifice  tlte  gen- 
eral to  preserve  the  particular  words.  In  that 
case  the  rule  would  defeat  Its  own  purpose" 
National  Bank  of  Com.  v.  Estate  of  Ripley. 
161  Mo.  126,  61  8.  W.  587.  This  last  rule  Is 
applicable  to  the  statute  under  consideration. 
The  words  "parent  or  parents,  or  persons 
having  custody  of  such  child,"  exhaust  the 
class.  They  embrace  all  persons  in  whose 
charge,  keeping,  or  custody  the  child  may  be. 
No  other  words  are  needed  to  embrace  all  of 
snch  persons.  They  refer  to  parents,  custo- 
dians, guardians,  and  all  who  stand  In  loco 
parentis.  The  class  being  exhausted  by  tbe 
special  words,  the  general  words  "or  any 
other  person"  must  be  held  to  have  been  in- 
tended to  refer  to  some  other  class  of  per- 
sons, and  we  must  go  outside  of  tbe  class 
Included  In  the  special  words  to  find  this 
second  class  of  persons  enumerated.  This 
second  class  embraces  persons,  neither  par- 
ents nor  custodians,  who  by  any  act  contrib- 
ute to  the  delinquency  of  tbe  child,  a  clear 
and  separate  distinction  from  tbe  first  class, 
and  embraced  in  the  act  so  as  to  make  it 
effectual  against  all  persons  who  aid  In  the 
downfall  of  the  child. 

For  these  reasons  we  believe  the  court 
below  was  in  error  in  holding  these  wonis 
meaningless,  and  the  Judgment  Is  reversed. 

DUNBAR,  C.  J.,  and  MOUNT,  ELMS, 
and  FULLBRTON,  JJ.,  concur. 
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BREESE  V.  HUNT. 

(Supreme  Court  of  Washington.    March  9, 

1912.) 

1.  Pkaud  (8  11*)— Deceit— Actionable  Mis- 
BEPBESENTATiONS— Matters  of  Opinion. 

Where  plaintiif  exchanged  the  majority  of 
the  stocic  of  a  hardware  corporation  for  the 
majority  of  the  stocic  of  a  livery  and  stage 
-company,  misrepresentations  by  defendant  of 
the  number  and  value  of  the  horses,  the  num- 
ber of  acres  of  wheat  land  owned  by  the  liv- 
ery company,  the  amount  of  its  debts,  the 
fact  that  it  had  a  government  contract  for 
the  carrying  of  mail  which  had  nearly  four 
years  to  run,  and  that  there  was  no  reason  to 
think  the  government  would  cancel  or  discon- 
tinue the  contract,  when  he  had  been  already 
notified  of  the  government's  intention  to  dis- 
continue after  a  specified  date,  and  that  the 
corporatinn  bad  paid  35  per  cent,  to  stock- 
holders the  previous  year  and  was  then  pay- 
ing a  dividend  of  25  per  cent,  to  stockholders, 
when  it  was  then  running  at  an  actual  loss, 
were  not  mere  matters  of  opinion,  but  related 
to  existing  facts,  and  afforded  ground  for  an 
action  of  deceit. 

[Ed.  Note.— For  other  cases,  see  Traud, 
Cent.  Dig.  §§  12,  13;    Dec.  Dig.  i  ll.»] 

2.  Pbaud  (8  23*)—Mi8BEPBESENTATiON8— Re- 
liance. 

Such  representations  related  to  matters 
concerning  which  plaintiff  was  entitled  to  know 
the  truth  on  inquiry  from  defendant,  and  to 
rely  on  the  information  given,  so  that  defend- 
ant's misstatements   were  actionable. 

fEd.  Note.— For  other  cases,  see  Fraud, 
Cent.  Dig.  i$  20,  23;    Dec.  Dig.  §  2;J.*] 

3.  Appeal  and  Erbor  (§  1002*)— Questions 
oji  Fact— Review. 

Where  there  is  substantial  evidence  sup- 
porting a  verdict  based  on  conflicting  evidence, 
the  verdict  will  not  be  interfered  with  on  ap- 
peal. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.    Cent.    Dig.    §§   393i)-.3937:    Dec.    Dig. 

5  1002.*] 

4.  Appeal  and  Errob  (J  1050*)  —  Admission 
OF  Evidence— Harmless  Error. 

In  an  action  for  deceit  in  the  exchange  of 
the  majority  of  stock  of  certain  corporations, 
the  admission  of  evidence  concerning  defend- 
ant's statements  with  reference  to  tlie  book 
accounts  of  the  corporation,  the  stock  of  which 
he  exchonged  to  plaintiff,  that  they  amounted 
in  the  neighborhood  of  $2,000,  but  he  could 
not  tell  exactly  without  going  over  the  books, 
while  objectionable  because  of  the  absence  of 
any  issue  with  reference  to  the  book  accounts, 
was  not  prejudicial  to  defendant. 

fEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i%  4153-4160,  4166;  Dec. 
Pig.  8  1050.»] 

Department  1.  Appeal  from  Superior 
Court,  Douglas  County;  R.  8.  Steiner, 
Judge. 

Action  by  L,.  H.  Breese  against  J.  F.  Hunt. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Canton  &  Hensel,  for  appellant.  W.  A. 
Reneau,  G.  O.  Hannan,  and  Merritt,  Oswald 

6  Merritt,  for  respondent. 

FULI..ERTON,  J.  In  the  latter  part  of  the 
year  1910  the  respondent  owned  a  majority 
of  the  shares  of  stock  of  the  Breese-Weber 


Hardware  Company,  a  private  corporation, 
doing  a  hardware  business  at  Wenatchee, 
He  was  also  the  owner  of  a  house  and  lot 
in  the  same  city.  The  appellant  owned  a 
majority  of  the  shares  of  stock  of  the  Water- 
vllle  I/lvery  &  Stage  Company,  a  corpora- 
tion, doing  a  livery  and  stage  business  at 
WaterviUe.  Each  of  the  parties  had  their  re- 
spective properties  listed  for  sale  with  a 
broker  doing  business  at  Wenatchee,  and  the 
broker  brought  the  parties  together  with  a 
view  of  effecting  an  exchange  of  properties. 
The  parties  were  the  active  managers  of 
their  respective  corporations  and  took  up  the 
negotiations  personally ;  the  one  pointing  out 
to  the  other  the  property  and  effects  of  the 
corporation  he  represented.  The  negotia- 
tions finally  resulted  in  au  exchange  and  de- 
livery of  the  properties ;  the  one  being  tai^en 
for  the  other. 

[1,  2]  Shortly  after  the  respondent  received 
his  shares  of  stock  in  the  WaterviUe  cor- 
poration, he  brought  the  present  action  for 
fraud  and  deceit,  alleging  in  his  complaint 
that  the  corporation  did  not  own  all  of  the 
property  which  the  appellant  pointed  out  to 
him  as  property  of  the  corporation,  and  that 
he  had  misrepresented  its  financial  condition 
in  other  respects.  In  particular  It  was  al- 
leged that  the  appellant  stated  and  repre- 
sented to  the  resi>ondeut  that  the  corporation 
owned  45  head  of  good  work  horses,  mares, 
and  geldings,  of  the  value  of  $4,500,  whereas 
it  actually  owned  only  40  head  of  such  work 
horses ;  that  he  stated  and  represented  that 
the  corporation  owned  340  acres  of  wheat 
land  of  the  value  of  $21  per  acre,  whereas, 
it  actually  owned  but  280  acres  of  such  land ; 
ttiat  be  stated  and  represented  that  the  cor- 
poration was  free  from  debt,  owing  but  a 
trifling  amount,  less  than  $50,  whereas  it  ac- 
tually owed  $1,153.52;  that  be  stated  and 
represented  that  the  corporation  bad  a  con- 
tract with  the  government  of  the  United 
States  for  the  carrying  of  the  United  States 
mail  between  WaterviUe  and  Bridgeport, 
which  bad  then  nearly  four  years  to  run,  and 
that  be  bad  no  reason  to  think  the  govern- 
ment would  cancel  or  discontinue  tbe  con- 
tract, whereas  he  tiad  then  been  notified  by 
tbe  government  that  the  contract  would  be 
discontinued  from  and  after  a  certain  date, 
and  that  the  government  did  shortly  there- 
after discontinue  and  cancel  such  contract; 
that  be  stated  and  represented  that  tbe  cor- 
poration was  doing  a  profitable  business  and 
had  paid  a  dividend  to  its  stockholders  In 
the  previous  year  of  35  per  cent.,  whereas  it 
had  paid  no  dividend  to  its  stockholders 
whatsoever  for  the  previous  year;  and  that 
be  stated  and  represented  that  the  business 
was  then  paying  a  dividend  of  25  per  cent, 
to  its  stockholders,  whereas  It  was  then  run- 
ning at  an  actual  loss  to  its  stockholders. 
To  the  complaint  a  general  demurrer  was 
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Interposed  and  overruled,  whereupon  the  ap- 
pellant answered  to  the  merits  of  the  com- 
plaint putting  in  Issue  the  allegations  of 
fraud  and  deceit.  A  trial-  was  bad  thereon 
before  a  jury  which  resulted  In  a  verdict  In 
favor  of  the  respondent  for  $1,516.85,  on 
which  Judgment  was  subsequently  entered. 

The  appellant  first  contends  that  his  de- 
murrer to  the  complaint  should  have  been 
sustained  for  the  reason  that  the  misrepre- 
sentations alleged  t»  have  been  made  by  him 
are  not  actionable,  being  matters  the  truth 
or  falsity  of  which  the  respondent  knew,  or 
by  reasonable  diligence  on  bis  part  could 
have  known.  In  support  of  his  contention 
the  appellant  cites  Washington  Central  Imp. 
Co.  V.  Newlands,  11  Wash.  212,  39  Pac.  366; 
West  Seattle  Land  &  Imp.  Co.  v.  Herren,  16 
Wash.  666,  48  Pac.  341;  Griffith  v.  Strand, 
19  Wash.  686,  54  Pac.  613;  Walsh  v.  Bush- 
ell,  26  Wash.  576,  67  Pac.  216;  Samson  v. 
Beale,  27  Wash.  557,  68  Pac.  180 ;  and  Plg- 
ott  v.  Qraliam,  48  Wash.  348,  93  Pac.  435, 
14  L.  R.  A.  (N.  S.)  1176.  An  examination  of 
these  cases  will  show  that  tbey  are  based 
upon  the  principle  that  the  alleged  false 
representations  either  related  to  mere  mat- 
ters of  opinion,  or  to  matters  as  much  with- 
in the  knowledge  of  the  party  claiming  to 
have  been  deceived  by  them,  as  they  were 
within  the  knowledge  of  the  party  making 
them.  But  It  Is  manifest  that  In  the  case 
at  bar  the  representations  related  to  mat- 
ters of  fact,  and  that  the  respondent  did  not 
necessarily  have  knowledge  or  means  of 
knowledge  of  the  truth  of  such  matters.  It 
must  be  remembered  that  there  was  no  sale 
and  delivery  of  the  corporate  property  of  thg 
corporations.  The  exchange  was  of  shares 
of  stock,  and  all  that  was  delivered  to  the 
respondent  was  shares  of  stock  In  the 
corporation  represented  by  the  appellant. 
Hence  there  was  chance  for  him  to  repudiate 
the  sale  because  the  property  contracted  for 
was  not  delivered.  Since  the  respondent  did 
not  purchase  the  actual  property  of  the  cor- 
poration, his  only  means  of  knowledge  o: 
such  property  was  by  inquiry  from  parties 
who  knew.  If  therefore  he  inquired  of  the 
appellant,  and  the  appellant  misrepresented 
the  facts  and  thereby  caused  him  a  loss,  we 
can  see  no  reason  why  he  is  not  responsible 
for  such  loss.  The  case  at  bar  Is  within  the 
rule  in  Daniel  v.  Glidden,  38  Wash.  556,  80 
Pac.  811,  and  Giliuly  v.  Hosford,  46  Wash. 
994,  88  Pac.  1027,  wber«  it  was  held  that  a 
person  dealing  with  a  corporation  might  rely 
upon  the  statements  of  its  o£9cer8  as  to  Its 
financial  condition  and  reliability,  rather 
than  within  the  rule  of  the  cases  cited.  See, 
further,  Curtley  v.  Security  Savings  Society, 
46  Wash.  50,  89  Pac.  180;  Pitman  v.  Er- 
sklne.  49  Wash.  166,  94  Pac.  921;  Mills  v. 
KnudBon,  54  Wash.  614,  103  Pac.  1123;  Da- 
vis V.  Lee,  52  Wash.  aSO,  100  Pac.  752,  132 
Am.  St.  Kep.  973.    We  think,  that  the  mis- 


representations are  actionable,  and  that  the 
court  did  not  err  in  overruling  the  demurrer. 

[8]  It  Is  next  contended  that  the  evidence 
is  Insufficient  to  justify  the  verdict  But 
without  entering  upon  its  review  we  think  it 
ample  in  this  respect.  It  is  true  that  there 
was  a  strenuous  conflict  as  to  practically  all 
of  the  material  questions  of  fact  presented, 
and  it  may  be^  as  the  appellant  attempts  to 
demonstrate,  that  In  certain  Instances  the 
Jury  took  the  respondent's  version  of  the  mat- 
ter where  the  weight  of  the  evidence  appears 
to  be  with  the  appellant.  But  these  are  not 
questions  for  the  consideration  of  this  court. 
We  find  there  was  substantial  evidence  sup- 
porting the  verdict,  and  this  ends  the  in- 
quiry. 

[4]  It  is  next  assigned  tliat  the  court  erred 
in  the  admission  of  evidence.  The  respond- 
ent while  on  the  witness  stand  was  asked 
concerning  the  appellant's  statements  with 
reference  to  the  book  accounts  due  the  Water- 
ville  corporation,  and,  over  the  appellant's 
objection  to  the  effect  that  there  was  no  con- 
troversy over  the  book  accounts,  was  allowed 
to  answer  that  the  appellant  said:  "Tbey 
amounted  in  the  neighborhood  of  |2,000 ;  that 
he  could  not  tell  exactly  without  going  over 
the  books."  After  reading  the  record,  it  is 
bard  to  see  the  materiality  of  this  inquiry ; 
but  we  are  clear,  nevertheless,  that  it  was 
not  prejudicial.  It  gave  the  jury  no  mis- 
information, and  they  could  not  have  been 
misled  by  the  answer  in  any  way.  Error 
without  prejudice  is  not  a  cause  for  reversal. 

Exceptions  were  taken  to  certain  of  the 
instructions  given  by  the  court  to  the  Jury; 
but  we  find  the  instructions  applicable  to  the 
questions  before  the  Jury,  and  to  be  without 
error. 

The  Judgment  is  affirmed. 

DUNBAR.  C.  J.,  and  GOSB,  PARKER, 
and  MOUNT,  JJ.,  concur. 


JOHNS  V.  JATCOX  et  aL 

(Supreme  Court  of  Washington.     March  9, 
1012.) 

1.  Principal  and  Agent  (§  148*)— Agent's 
AUTHOBITT— Limitations— Blanks. 

While  a  selUnz  agent's  authority  cannot 
be  limited  by  the  form  of  blank  contracts  he 
carries,  such  contracts  and  the  nature  of  the 
business  may  be  sufficient  to  pat  the  purchas- 
er on  inquiry. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  §§  534-552;  Dec.  Dig. 
i  148.*] 

2.  Principal  and  Agent  (S  104*)— Agent's 

AUTHOBITT— WARBANTIES. 

A  selling  agent,  under  a  general  employ- 
ment to  make  sales,  is  impliedly  authorized  to 
employ  only  those  means  for  the  purpose  usu- 
al m  the  business;  the  purchaser  not  being 
authorized  to  assume  that  the  agent  is  author- 
ized  to   make  any  extraordinary  guaranty   or 
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warranty    or   one    beyond    the   usace   of   the 
business  in  which  the  agent  is  employed. 

[Ed.   Note. — For   other   cases,    see   Principal 
and  Agent,  Cent.  Dig.  {{  294-297;    Dec.  Dig. 
f  104.*] 
8.  Pbincipal  and  AoiNT  (I  104*)— Smxiwo 

Aoekt^Wabiiantt— Attthoiiitt  to  Make. 
In  the  absence  of  any  proof  of  prevailing 
custom,  in  the  business  of  selling  talking  ma- 
chines, to  warrant  sales  of  records  to  be  used 
on  the  machines,  an  agent  authorized  to  make 
wholesale  sales  of  talking  machines  had  no 
implied  power  to  add,  to  a  written  contract 
for  sale  of  a  large  number  of  the  machines 
to  defendant,  a  guaranty  that  defendant  would 
sell  on  average  of  25  records  for  each  machine 
given  away  within  four  months  from  the  date 
the  customer  received  the  machine. 

[Ed.  Note.— For  other  eases,  see  Principal 
and  Agent,  Cent.  Dig.  fi  294-297;  Dec.  Dig. 
i  104.*] 

4.  Customs  and  Usaobs  <{  3*)— Requisites. 
Usages  of  trade  are  not  recognizable  in 
law  unless  they  have  the  essentiEU  elements 
of  certainty,  notoriety,  and  continuity,  bring- 
ing themselves  home  to  tbe  knowledge  of  those 
who  are  concerned  in  the  trade  or  basiness 
to  which  they  pertain. 

[EM.  Note. — For  other  cases,  see  Customs 
and  Usages,  Cent.  Dig.  ${  2,  6;  Dec.  Dig. 
«  S.»] 

6.  Pbincipal  and  Agent  (I  161*)— Guaban- 

TY— Repudiation— Waiver. 

Plaintiff's  selling  agent,  without  author- 
ity, in  order  to  obtain  a  contract  for  the  sale 
of  a  large  number  of  talking  machines,  exe- 
cuted a  written  guaranty  that  defendant  would 
sell  an  average  of  25  records  for  each  machine 
given  away  four  months  from  the  date  the 
customer  received  the  machine.  Plaintiff  im- 
mediately repudiated  the  guaranty  and  refused 
to  further  proceed  with  the  contract  if  the 
giiaranty  was  insisted  on,  while  defendant, 
with  knowledge  of  such  repudiation,  author- 
ized further  shipments  to  fiU  arrangements 
for  disposition  already  made.  Held,  that  de- 
fendants thereby  waived  the  guaranty  and 
were  not  thereafter  entitled  to  claim  that  they 
relied  on  the  guaranty  in  making  the  contract, 
and  that,  in  the  absence  thereof,  the  whole 
contract  was  unenforceable  for  want  of  req- 
uisite aasent. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  §§  614-618;    Dec.  Dig. 

Department  2.  Appeal  from  Superior 
Court,  Walla  Walla  County;  Thos.  H.  Brents, 
Judge. 

Action  by  Robert  Johns,  a  sole  trader  do- 
ing business  under  the  name  of  the  Stand- 
ard Talking  Machine  Company,  against  Ozias 
F.  Jaycox  and  others,  doing  business  as  O.  P. 
Jaycox  &  Company.  Judgment  for  plaintiff 
for  less  than  tbe  relief  demanded,  and  he 
appeals.  Reversed  and  remanded,  with  di- 
rections to  modify  the  Judgment  so  that  plain- 
tiff shall  recover  ^10  and  costs. 

W.  B.  MlttOD  and  Brooks  &  Bartlett,  for 
appellant  T.  P.  &  C.  C.  Goae,  for  respond- 
ents. 

ELI>IS.  J.  Action  to  recover  a  balance 
dae  upon  a  written  contract  for  200  talking 
machines  sold  by  the  plaintiff  to  the  defend- 
ants through  an  agent.    The  material  facts 


are  nearly  all  admitted.  The  machines  were 
purchased  to  give  away  to  defendants'  cus- 
tomers as  an  advertisement.  When  first  ap- 
proached, the  defendants  declined  to  make 
the  purcliase.  The  agent  then  proposed  that, 
if  the  defendants  would  execute  the  printed 
form  of  contract  which  be  produced,  be 
would  give  them  a  written  guaranty  that 
the  defendants  would  sell  an  average  of  25 
records  to  each  customer  to  whom  a  machine 
was  given.  Thereupon  the  defendants  and 
the  plaintiff  by  his  agent  executed  iu  dupli- 
cate and  mutually  delivered  the  printed  con- 
tract for  tbe  purchase  of  200  machines,  with 
nine  seven-inch  records  eacli,  at  a  price  of 
18.20  for  each  machine  and  its  nine  records. 
In  the  contract  the  plaintiff  agreed  to  fur- 
nish to  defendants  any  number  of  seven-inch 
disc  records  at  30  cents  each  net  with  tbe 
understanding  that  they  would  be  retailed  by 
defendants  at  50  cents  each  or  given  away 
without  charge.  The  agent  then  executed  lu 
the  name  of  the  plaintiff  and  delivered  tc 
the  defendants  the  following  guaranty: 
"Part  of  contract  attached  between  Stand- 
ard Talking  Machine  Co.  and  O.  P.  Jaycox 
&  Co.  All  machines  and  records  not  sold  or 
given  away  four  months  from  receipt  of 
goods  and  returned  In  good  condition  freight 
paid  to  Chicago,  111.  Cost  price  of  each  ma- 
chine and  records  will  be  refunded  to  A.  P. 
Jaycox  &  Co.  Ouarantee  sale  of  25  records 
on  average  to  endli  machine  given  away  'our 
months  from  date  customer  has  received  ma- 
chine. Standard  Talking  Machine  Co.  [Sign- 
ed] F.  P.  Howard,  Salesman."  The  memor- 
andum delivered  to  the  defendants  was  a 
carbon  duplicate;  but  It  was  claimed  by  the 
plaintiff  that  the  agent  did  not  send  to  him 
tbe  original  nor  any  copy  thereof,  but  only 
tbe  plaintiff's  duplicate  of  the  printed  con- 
tract. There  being  no  evidence  to  the  con- 
trary, we  must  assume  this  as  a  fact.  There 
was  evidence  that  one  of  the  defendants, 
Bridges,  before  payment  for  the  first  ship- 
ment of  machines  had  been  made,  called  up- 
on the  plaintiff's  manager  in  Chicago,  and 
was  there  informed  that  the  plaintiff  would 
not  guarantee  sales  of  records,  that  tbe 
agent  had  no  authority  to  do  so,  that  no 
more  goods  would  be  shipped  until  there 
was  a  definite  understanding,  and.  that  au 
understanding  was  then  reached  that  the 
plaintiff  would  not  be  held  to  guarantee  the 
sales  of  records,  ^be  defendant  Bridges 
claimed  that  be  had  no  memory  of  such  an 
agreement.  It  is  unquestioned,  however,  ttaiat 
after  a  part  of  tbe  machines  and  records 
were  delivered,  and  a  further  installment 
was  ordered,  tbe  plaintiff,  being  then  In- 
formed of  the  memorandum,  wrote  to  the 
defendants  that  he  would  not  guarantee  the 
sales  of  tbe  records,  that  the  agent  had  no 
such  authority,  that  tbe  order  would  be  held 
up  awaiting  reply,  "and  if  satisfactory  to 
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you  yon  can  wire  us  upon  receipt  Of  this 
communication  and  we  will  make  prompt 
shipment  of  the  order."  The  defendants  re- 
plied by  wire,  "Ship  fifty  machines  and  rec- 
ords as  ordered  at  once."  At  that  time  the 
defendants  were  compelled  to  have  the  re- 
maining number  of  the  machines  to  supply 
to  customers  to  whom  tickets  had  already 
been  issued.  The  remaining  machines  and 
records  were  then  furnished.  A  part  of 
the  agreed  purchase  price  remaining  unpaid, 
action  was  commenced  for  Its  recovery.  The 
defendants  Interposed  a  counterclaim  for 
loss  of  profits  upon  sales  of  records  which 
should  have  been  made  to  meet  the  guar- 
anty contained  in  the  memorandum.  The 
cause  was  tried  to  the  court  without  a  Jury. 
The  court  found  that  the  guaranty  was  a 
part  of  the  contract;  that  defendants'  loss 
of  profits  was  $400;  that  there  remained 
unpaid  of  the  purchase  price  $410.  JuCt- 
ment  was  rendered  In  favor  of  the  plainitlfl 
for  $10  and  costs.  The  plaintUf  has  ap- 
pealed. 

[1]  The  appellant  contends  that  the  mem- 
orandum of  guaranty  was  never  a  part  of 
the  contract  because  the  agent  had  no  au- 
thority to  make  it;  that  when  he  appeared 
with  a  printed  forsi  of  contract  be  was  with- 
out apparent  authority  to  modify  It,  and  the 
respondents  were  not  warranted  In  believing 
that  he  had  authority  to  make  the  memor- 
dum  of  guaranty  or  warranty.  While  an 
agent's  authority  can  hardly  be  limited  by 
the  form  of  blanks  he  carries,  that  circum- 
stance and  the  nature  of  the  business 
should  put  a  parchaser  on  Inquiry.  The 
apparent  scope  of  his  authority  was  that  of 
a  sales  agent,  and  It  Is  upon  the  powers  im- 
plied by  that  relation  that  any  sound  deci- 
sion of  this  case  must  rest.  There  Is  much 
seeming  confusion  In  the  adjudicated  cases 
upon  this  question.  There  are  decisions 
which  hold  that  an  agent  upon  whom  gener- 
al authority  to  sell  is  conferred  will  be  pre- 
sumed to  have  authority  to  warrant  unless 
the  contrary  appears.  Talmage  r.  Bier- 
hause,  103  Ind.  270,  2  N.  B.  716;  Woodford 
▼.  McCtenahan,  9  111.  85 ;  Alpha  Mills  r.  Wa- 
tertown  Bngiae  Co.,  116  N.  C.  797,  21  S.  H. 
917;  Dennis  v.  Ashley's  Adm'rs,  15  Mo.  453; 
Milbum  T.  Bellonl,  34  Barb.  (N.  Y.)  607; 
Manley  v.  Ackler,  76  Hun  (N.  Y.)  546,  28  N. 
Y.  Supp.  181;  Schuchardt  v.  Allen,  1  Wall. 
359,  17  L.  Ed.  642.  But  an  examination  of 
those  cases  shows  that,  while  announcing  a 
very  broad  rule,  tbey  In  reality,  when  ap- 
plied to  the  given  facts,  go  only  to  the  extent 
that  the  implied  power  of  warranty  by  the 
agent  upon  which  a  purchaser  may  rely  ex- 
tends to  those  things  necessary  to  consum- 
mate the  contract  and  usually  incident  there- 
to and  relating  to  the  title,  quality,  or  con- 
dition of  the  thing  sold.  In  none  of  them 
was  the  rule  actually  applied  as  authoriz- 
ing warranties  so  extraordinary  as  that 
here  presented. 


A  careful  consideration  of  the  authorities 
cited  in  the  briefs,  as  well  as  an  independ- 
ent search,  leads  us  to  the  conclusion  that 
the  rule  laid  down  in  31  Cyc.  as  the  one  sup- 
ported by  the  more  numerous  and  more  re- 
cent decisions  is  also  the  one  in  consonance 
with  the  better  reason.  It  Is  as  follows:  TThe 
rule  which  is  supported  by  the  more  numer- 
ous and  more  recent  decisionb  is  that  If  the 
sale  of  that  kind  or  class  of  goods  which  the 
agent  is  empowered  to  seh  it  is  usual  in  the 
market  to  give  a  warrant;,  tne  agent  may 
give  that  warranty  In  order  to  effect  a  sale, 
and  the  law  presumes  that  he  has  such  au- 
thority; and  that  if  an  agent  with  express 
authority  to  sell  has  no  actual  authority  to 
warrant,  no  authority  can  be  implied  where 
the  property  is  of  a  description  not  usually 
sold  with  warranty.  •  •  •  The  Implied 
power  of  an  agent  to  warrant  title  and 
quality  rests  upon  the  necessity  and  proprie- 
ty of  such  warranties  in  the  sale  of  goods. 
It  is  not  therefore  to  be  extended  to  other 
warranties  of  an  extraordinary  sort,  how- 
ever impossible  the  agent  may  find  it  to 
make  a  scle  without  giving  such  warranties." 
31  Cyc.  pp.  1353,  1355,  1356. 

12]  The  correct  principle,  briefly  stated,  la 
that  an  agent  under  a  general  employment  to 
make  sales  is  Impliedly  authorized  to  employ 
only  those  means  for  the  purpose  usual  to 
the  business,  and  that  the  purchaser  cannot 
safely  assume  that  he  has  authority  to  make 
any  extraordinary  guaranty  or  warranty,  or 
one  beyond  the  usage  of  the  business  in  which 
the  agent  Is  employed.  Upton  v.  Suffolk  Coun- 
ty Mills,  11  Cush.  (Mass.)  586,  59  Am.  Dec. 
163;  Walt  v.  Borne,  123  N.  Y.  692,  25  N.  E. 
1053;  Bierman  v.  City  Mills  Co.,  10  Misc. 
Rep.  140,  30  N.  Y.  Supp.  929;  Hayner  k  Co. 
v.  Churchill,  29  Mo.  App.  676;  Palmer  t. 
Hatch,  46  Mo.  585;  Reese  &  Co.  v.  Bates.  94 
Ya.  321,  26  S.  E.  865 ;  Waupaca  Elec.  Light 
&  Ry.  Co.  y.  Milwaukee  BSec.  Ry.  &  Ia  Co., 
112  Wis.  469,  88  N.  W.  308;  Troy  Grocery 
Co.  v.  Potter  &  Wrightlngton,  139  Ala.  359, 36 
South.  12;  Anderson  v.  Bruner,  112  Mass.  14. 

[3]  The  rule  thus  stated  appeals  to  us  the 
one  best  calculated  to  preserve  that  Just  bal- 
ance which  the  law  Is  Intended  to  maintain 
between  a  reasonable  protection  of  the  prin- 
cipal from  the  unauthorized  acts  of  his 
agent,  and  a  reasonable  protection  of  the 
purchaser  from  an  unwarranted  repudiation 
by  the  principal  of  the  acts  of  the  agent 
We  have  been  cited  to  no  authority,  and  a 
careful  search  has  revealed  none,  in  which 
it  has  ever  been  held  that  an  agent  employed 
to  make  sales  at  wholesale  has  an  implied 
authority  not  only  to  warrant  the  quality  of 
the  thing  sold,  but  also  to  guarantee  that  the 
purcliaser  will  make  sales  thereof  at  retail 
in  any  particular  amount  or  at  any  given 
profit  A  more  extraordinary  guaranty  can 
hardly  be  Imagined.  We  can  conceive  of  no 
sound  principle  upon  which  such  a  holding 
could  rest    There  was  no  evidence  of  any 
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prevailing  custom  In  the  business  of  selling 
talking  machines  which  would  warrant  an 
assumption  on  the  purchaser's  part  tliat  the 
guaranty  was  authorized.  The  extraordina- 
ry nature  of  the  guaranty  made  proof  of  such 
custom  essential  to  a  recovery  upon  the  guar- 
anty In  the  absence  of  any  showing  of  an  ex- 
press authority.  So  far  as  disclosed,  there 
was  no  such  custom. 

[4]  As  has  been  said  in  a  similar  case: 
"Usages  of  trade  are  not  recognizable,  unless 
they  have  the  essential  elements  of  certainty, 
notoriety,  and  continuity,  bringing  themselves 
home  to  the  knowledge  of  those  who  are  con- 
cerned in  the  trade  or  business  to  which 
they  may  pertain.  The  courts  adhere  strict- 
ly to  this  principle,  as  essential  to  a  fair  ad- 
ministration of  justice.  If  it  were  departed 
from,  uncertainty,  Insecurity  in  the  transac- 
tion of  business,  and  injustice  would  result. 
Parties  could  not  know  what  were  their 
rights  or  duties,  if  they  were  to  be  deter- 
mined by  loose  evidence  of  some  merely  local, 
indefinite,  and  partial  usage."  Herring,  Far- 
rell  &  Sherman  v.  Skaggs,  73  Ala.  440,  454, 
455;   Upton  v.  Suffolk  County  Mills,  supra. 

[5]  The  respondents  argue  that,  since  the 
guaranty  induced  the  contract,  there  was  no 
contract  if  the  guaranty  be  held  void.  It  is 
manifest  that,  since  the  res|K>ndents  had  no 
right  to  rely  upon  the  guaranty  made  by  the 
agent,  they  cannot  be  heard  to  say  that  they 
■did  so  rely.  In  the  absence  of  a  ratification 
by  the  appellant,  they  cnu  base  no  rights 
either  of  an  attack  or  defense  upon  the 
guaranty.  There  is  no  question  that,  if  a 
principal  elect  to  ratify  a  contract  which  the 
agent  was  not  authorized  to  make,  be  must 
ratify  the  whole  of  it.  If  he  ratifies  the  con- 
tract, he  ratifies  the  warranties.  But  in  this 
ciise  there  was  uo  such  ratification.  The  rec- 
ord shows  that  the  appellant  pointedly  re- 
pudiated the  guaranty  as  soon  as  he  learned 
of  it,  and  refused  to  further  proceed  with  the 
contract  If  the  guaranty  was  insisted  upon. 
The  evidence  shows  an  acquiescence  by  the 
respondents  in  that  repudiation.  They  ac- 
cepted the  performance  of  the  contract  with- 
out an  affirmance  of  the  guaranty.  When 
the  appellant  wrote  them  to  the  effect  that 
no  further  shipment  would  be  made  so  long 
as  the  guaranty  was  claimed,  the  respond- 
ents answered  authorizing  the  shipment  as 
requested  by  the  letter,  thus  plainly  waiving 
the  guaranty  and  aflirming  the  contract  with- 
out it.  It  can  make  no  difference  that  they 
then  had  made  arrangenient.s  to  give  away 
the  whole  numl)er  of  machines.  That  ar- 
rangement had  been  nnjde  by  tbeni,  not  in 
reliance  upon  any  act  of  the  api)ellant  indi- 
cating a  ratification  of  the  guaranty,  but  in 
sole  reltanre  upon  the  guaranty  of  the  agent, 
which,  as  we  Iiave  seen,  was  of  so  extiviordl- 
nary  a  cliaracter  that  they  had  no  right  to 
asstmie  his  authority  to  make  it.    To  hold,  as 


contended  by  counsel,  that  the  appellant  with- 
out knowledge  or  ratification  should  be  es- 
topped to  question  the  guaranty  because  the 
respondents  bad  placed  themselves  in  a  po- 
sition where  they  must  have  the  machines  In 
reliance  upon  the  guaranty,  would  be  to  bold 
that  the  principal  would  be  bound  in  almost 
every  instance  by  the  unauthorized  acts  of 
the  agent,  however  palpably  beyond  the  scope 
of  his  employment.  It  would  be  in  effect  to 
say  that  though  In  law  the  purchaser  had 
no  right  to  rely  upon  a  guaranty  on  its  face 
beyond  the  scoi)e  of  the  agent's  employment, 
yet,  if  he  does  so  rely  to  bis  Injury,  the  prin- 
cipal will  be  bound.  The  paradox  is  too 
plain  to  require  further  comment. 

The  court  was  in  error  in  sustaining  the 
counterclaim.  The  fluding  that  there  was  a 
balance  of  $410  due  upon  the  purchase  price 
of  the  machines  was  not  excepted  to  by  ei- 
ther party.  The  cause  is  therefore  remanded, 
with  direction  to  modify  the  judgment  in 
favor  of  the  plaintiff  making  it  for  the  sum 
of  $410  and  costs. 

DUNBAR,  C.  J.,  and  CROW,  MORRIS,  and 
CHADWICK,  JJ.,  concur. 


JACKSON  V.  LAMAR. 

(Supreme    Court   of   Wasliington.      March    9, 
1912.) 

1.  Gifts    (S  4*)— Disposition   bt  Gift. 

The    law    favors    disposition   of   a   man's 

property  by  gift  when  the  intent  and  the  act 

are  clearly  established  by  competent  evidence. 

[Ed.  Note. — For  other  cases,  see  Gifts,  Cent. 

Dig.  §  3;    Dec.  Dig.  S  4.»] 

2.  Gifts   (§§  18,  62*)— Requisites— Intent- 
Delivery. 

To  constitute  a  gift  inter  vivos  or  causa 
mortis,  the  expression  of  Intent  or  purpose 
must  be  followed  by  a  delivery  of  the  res, 
sither  actual  or  constructive. 

[Ed.  Note. — For  other  cases,  see  Gifts.  Cent. 
Dig.  a  29-33,  122-133;   Dec.  Dig.  f§  18,  «2.»] 

3.  Gifts  (S  47*)— Bubdew  of  Proof. 

The  burden  is  on  a  donee  to  prove  the 
gift  by  evidence  that  is  clear,  convincing, 
strong,  and  satisfactory. 

[F'd.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  §§  81-86,  131;    Dec.  Dig.  i  47.*] 

4.  Gifts  (§  49*)— Pebsonal  Pboperty— Evi- 

OENCE. 

Evidence  held  insufiiclent  to  warrant  a 
finding  that  plaintiff's  intestate  had  made  a 
volid  ^ift  of  a  wheat  crop  and  threshing  ma- 
chine  in   his   lifetime   to  defendant, 

[Ed.  Note. — For  other  oases,  see  Gifts,  Cent. 
Dig.  §§  05-100;    Dec.   Dig.  §   49.*] 

5.  Gifts    (§    47*)  —  Delivery  —  Change    of 
po.ssession — pre.sumption. 

The  law  will  not  presume  a  change  of 
possession  of  personal  property  from  donor 
to  donee  in  order  to  supply  needed  evidence  of 
delivery  to  establish  the  validity  of  an  alleged 
gift,  but  requires  some  evidence  to  show  de- 
livery. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  §§  81-8(i.  131;    Dec.  Dig.  g  47.*] 
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6.  Gifts   (|  4*)— Pbomise  to  Give— Effect. 

That  tbe  intestate  in  a  letter  requested 
that  defendant  be  allowed  to  come  to  intes- 
tate's farm  and  take  charge  of  it,  and,  if  he 
did  so,  intestate  would  divide  with  him  as  long 
as  intestate  lived,  etc.,  was  a  mere  promise  to 
make  a  gift,  and  not  enforceable  as  a  gift  of 
one-half  of  a  wheat  crop  subsenuently  raised 
on  the  property  under  defendant's  manage- 
ment. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  §  3;    Dec.  Dig.  §  4.»] 

7.  Guts    (S    4*) — Offeb   to    Give— Written 
contbact. 

Intestate  wrote  a  letter  to  his  brother, 
requesting  him  to  send  defendant  to  Intestate's 
farm  to  take  charge  of  it,  saying  that  be 
would  divide  with  him  as  long  as  intestate 
lived,  and,  after  be  died,  he  would  let  "the 
boys  have  the  place."  Defendant  went  and 
took  charge  of  the  farm,  and  later  intestate 
executed  a  deed  to  defendant  and  his  two 
brothers,  reserving  the  rents  and  profits  and 
the  exclusive  right  of  possession  during  his 
life,  and  also  executed  a  bill  of  sale  for  all 
personal  property  to  the  same  persons,  re- 
serving tbe  ri^bt  of  full  posession  during  his 
life,  fixing  delivery  at  the  date  of  his  death. 
Held,  that  the  ownership  of  the  property  was 
fixed,  not  by  intestate's  letter,  but  by  the  deed 
and  hill  of  sale,  and  that  defendant  was  there- 
fore not  entitled  to  claim  any  part  of  a  crop 
grown  on  the  land  during  intestate's  lifetime 
under  the  letter. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  {  3;    Dec.  Dig.  $  4.*] 

8.  Tbovbb   and    Conversion    ({    40*)- Per- 
sonal Property— Value. 

Evidence  held  to  warrant  a  finding  as  to 
the  value  of  a  threshing  machine  converted 
by  defendant. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  |S  23!i-244:  Dec.  Dig. 
f  40.»] 

9.  Sales  (J  1*)— Bill  op  Sale>— Possession 
During  Seller's  Life. 

A  bill  of  sale  of  personal  property  is  not 
invalid  because  the  seller  reserved  the  right 
of  possession  during  bis  lifetime. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i§  1,  3-5;   Dec.  Dig.  {  1.*] 

10.  Executors  and  Administrators  (S  86*) 
— Withheld  Assets— Double  Damages. 

Where  defendant  came  into  possession  of 
personal  property  belonging  to  decedent's  es- 
tate under  a  claim  of  ownership,  such  posses- 
sion being  innocent,  he  could  not  be  held  as 
for  an  embezzlement,  and  therefore  was  not 
liable  for  double  damages  under  Kem.  &  Bal. 
Code,  §  1460,  providing  that,  if  any  person 
embezzle  or  alienate  any  property  of  the  de- 
ceased person,  be  shall  be  liable  to  the  ad- 
ministrator in  double  the  value  of  the  prop- 
erty. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {I  35t)-383: 
Dec.  Dig.  i  86.*] 

Department  2.  Appeal  from  Superior 
Court,  Walla  Walla  County;  Thos.  H.  Breuts, 
Judge. 

Action  by  H.  S.  Jackson,  as  administrator 
of  the  estate  of  Joseph  Lamar,  deceased, 
against  David  Lamar,  revived  after  bis  death 
in  the  name  of  Bessie  Lamar,  as  administra- 
trix of  his  estate.  Judginent  for  plaintiff, 
and  both  parties  appeal.    Affirmed. 


Sbarpstein  &  Sharpstein  and  James  H.  Hull, 
for  appellant.  Bader  &  Barker  and  T.  P.  & 
C.  C.  Gose,  for  respondent. 

MORRIS,  J.  This  action  was  brought  by 
respondent  to  recover  the  value  of  21,575*'/»» 
bushels  of  wheat  and  other  personal  proper- 
ty from  David  Lamar,  a  nephew  of  Joseph 
Lamar,  who  claimed  tbe  right  of  possessiou 
as  against  tbe  estate,  under  a  claim  that  the 
wheat  and  other  property  had  been  given 
to  him  and  bis  two  brothers  by  bis  uncle 
during  bis  lifetime.  The  court  below  found 
In  favor  of  respondent  as  to  tbe  wheat, 
which  was  valued  at  |15,102.S0,  and  a  thresh- 
ing machine  valued  at  $2,457.91,  to  which 
amounts  Interest  was  added,  on  tbe  wheat 
from  May  1,  1907,  and  on  tbe  threshing 
machine  from  January  1,  1907,  to  tbe  date 
of  the  finding,  January  20,  1911,  making  a 
total  finding  of  $21,538.88  in  favor  of  re- 
spondent. The  remainder  of  the  personal 
property  was  awarded  David  Lamar  and  bis 
two  brothers,  and  both  parties  have  ap- 
pealed. 

Since  the  filing  of  tbe  original  briefs  here, 
David  Lamar  has  died,  and  Bessie  Lamar, 
his  administratrix,  has  been  substituted  in 
bis  stead.  Much  of  the  controversy  here  Is 
upon  tbe  proper  rules  of  law  applicable  to 
cases  of  this  character  as  to  what  consti- 
tutes a  gift  and  the  character  of  evidence 
demanded  by  tbe  law  to  sustain  It.  We  are 
not  disposed  to  review  these  contentions,  as 
we  believe  the  law  relating  to  gifts  to  be 
well  settled  and  the  announcement  of  the 
controlling  rules  will  be  sufllcient.  As  is 
said  in  Thornton  on  Gifts,  i  217:  "What 
constitutes  a  gift,  what  combination  of  cir- 
cumstances will  bring  a  case  within  the  le- 
gal definition  of  a  gift,  is  essentially  a  mat- 
ter of  evidence,  and  not  of  law,  and  eacb 
particular  case  must  depend  upon  its  own 
circumstances,  and  must  be  such  as  to  au- 
thorize the  belief  that  a  gift  was  intended." 
Under  the  old  cases,  gifts  were  looked  upon 
somewhat  with  suspicion  as  fruitful  sources 
of  litigation,  lacking  those  formalities  and 
safeguards  which  the  law  throws  around 
wills,  and  creating  strong  temptation  to  the 
commission  of  fraud  and  perjury.  They 
were  not  favored  by  the  law,  and  almost 
conclusive  evidence  was  required  to  sustain 
them.     Such,  however,  is  not  now  the  rule. 

[1]  The  law  regards  with  favor  every  man's 
right  to  dispose  of  his  property  as  be  will 
and  when  he  will,  and  favors  as  much  his 
disposition  by  gift,  when  the  intent  and  the 
act  are  clearly  establisiied  by  competent  evi- 
dence, as  though  he  bad  undertaken  to  dis- 
pose of  his  belongings  by  tbe  stricter  for- 
mality of  a  written  disposition.  We  find 
the  rule  so  stated  in  Crook  v.  First  Nat. 
Bank  of  Baraboo,  83  Wis.  31,  52  N.  W.  1131. 
35  Am.   St.  Rep.  17:    "The  law  favors  free 
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and  comprehemalTe  power  of  disposition  by 
an  owner  of  hia  property,  and  tlie  vigor  of 
the  earlier  cases  lias  been  materially  re- 
laxed, both  as  to  the  subjects  of  such  gifts 
iund  as  to  what  will  serve  as  a  delivery  to 
make  them  effectual." 

[2]  While  It  Is  true  the  courts  have  re- 
laxed the  rigor  of  the  old  rules,  they  have 
never  departed  from  holding  that  something 
more  Is  required  to  constitute  a  gift  either 
Inter  vivos  or  causa  mortis  than  the  expres- 
sion of  an  intent  or  purpose  to  give.  Evi- 
dence of  such  intent  is  admissible  to  prove 
the  act,  but  it  does  not  constitute'  the  act, 
and  delivery  either  actual  or  constructive 
is  as  essential  to-day  as  it  ever  was. 
.  [3]  The  donor  must  not  only  signify  his 
purpose  to  give,  bat  he  must  deliver,  and, 
as  the  law  does  not  presume  that  an  own^ 
has  voluntarily  parted  with  his  property,  be 
who  asserts  title  by  gift  must  prove  it  by 
evidence  that  is  clear  and  convincing,  strong 
and  satisfactory.  Although  it  may  not  tte 
true  that  the  law  now  presumes  against  a 
gift,  it  certainly  does  not  presume  In  Its 
favor,  but  requires  proof.  Lewis  v.  Mer- 
ritt,  113  N.  Y.  386,  21  N.  E.  141;  Devlin  v. 
Greenwich  Sav.  Bank,  12.5  N.  Y.  756,  26  N. 
E.  744.  The  modem  rule,  that  the  intention 
of  the  donor  having  been  ascertained,  great 
latitude  should  be  given  In  carrying  out  that 
intention,  still  demands  a  delivery  as  perfect 
and  complete  as  the  nature  of  the  property 
and  the  attendant  circnmstances  and  condi- 
tions will  permit.  Blake  v.  Jones,  Bailey, 
Eq.  (S.  C.)  141.  21  Am.  Dec.  530;  Phlnney 
V.  State.  36  Wash.  236,  78  Pac.  927,  68  L. 
R.  A.  119.  Having,  as  we  believe,  correctly 
stated  the  law  governing  cases  of  this  char- 
acter, we  will  now  notice  the  evidence  upon 
which  appellant  relies  to  sustain  the  theory 
of  a  gift. 

[4]  Joseph  Lamar  was  an  old  resident  of 
Walla  Walla  county.  He  had  accumulated 
about  7,000  acres  of  land  and  much  per- 
sonal property.  He  was  a  bachelor,  and,  so 
far  as  this  record  goes,  had  no  relatives  near- 
er than  Missouri.  His  age  is  not  glv«i,  but 
it  is  apparent  from  the  record  that  he  was 
well  along  in  years.  On  January  9,  1902,  he 
wrote  to  his  brother  at  Weston,  Mo.,  as  fol- 
lows: "Your  note  at  hand.  Can't  you  send 
David  out  and  let  hhn  see  this  country.  I 
would  like  for  him  come  and  take  charge 
of  my  place  as  I  am  not  able  to  do  it  my- 
self. I  will  divide  with  him  as  long  as  I 
live  when  I  am  gone  I  will  let  the  boys  take 
the  place.  I  have  close  to  6,000  acres  of  land 
that  is  worth  100.000  thousand  or  more.  I 
am  going  down  bill  all  of  the  time,  it  is  only 
4  or  5  days  trip  to  my  place.  Maby  Parte 
would  come  out  with  him  and  Joseph  Lamar. 
I  have  1200  acres  of  wheat  in  this  fall. 
I  haven't  sold  last  years  crop,  20.000  bushels. 
Wheat  is  looking  up.  I  may  sell  soon."  In 
response  to  this  letter  David  I^amar  came  to 
bis  uncle,  and  on  February  28,  1902,  Joseph 


Lamar  executed  a  deed  whereby  he  convey- 
ed to  David  Lamar  and  his  two  brothers, 
Joseph  and  James  N.  Lamar,  a  large  tract 
of  land  approximating  7,000  acres,  reserving 
and  excepting  all  the  rents,  issues,  profits, 
and  the  exclusive  .right  of  possession  of  the 
lands  conveyed  for  and  during  his  lifetime. 
On  March  17,  1902,  he  executed  a  bill  of 
sale  of  all  bis  horses,  cattle,  machinery,  and 
all  other  personal  property  to  the  same  three 
nephews,  reserving  to  himself  as  in  the  deed 
of  the  real  property  the  right  of  full  posses- 
sion during  his  lifetime,  and  fixing  delivery 
as  at  the  time  of  his  death.  From  that  time 
David  Lamar  took  full  charge  of  his  uncle's 
afTairs,  and  conducted  all  his  business'  op- 
erations, including  the  management  of  the 
farm  lands,  until  the  death  of  Joseph  Octo- 
ber 24,  1906.  The  record  does  not  disclose 
what  became  of  the  20^000  bushels  of  wheat 
Joseph  had  on  hand  at  the  time  he  wrote 
the  letter  of  January  9,  1902,  nor  what  dis- 
position has  been  made  of  the  wheat  crops 
or  other  products  of  the  farm  for  the  years 
1902  to  1906  Inclusive,  the  wheat  in  issue 
here  being  the  1906  crop.  On  Noreml)er  25, 
1902,  Joseph  Lamar  gave  David  a  check  for 
$5,000  for  what  purpose  is  not  disclosed, 
and  on  September  10,  1906,  about  a  month 
and  a  half  prior  to  his  death,  he  closed  his 
account  at  the  bank  by  giving  David  a  check 
for  $2,621.49,  and  on  the  same  day  he  exe- 
cuted a  deed  whereby  he  conveyed  to  David 
80  acres  of  land  without  reservation  or  ex- 
ception. The  notary  who  drew  the  deed 
and  took  bis  acknowledgment  and  a  nurse 
who  acted  as  a  witness  to  the  deed  testify 
that  at  that  time  he  was  asked  about  the 
disposition  of  bis  personal  property  to  which 
inquiry  he  replied  iu  sul>stance  that  he  had 
given  it  to  David  and  the  boys.  Other  tes- 
timony relied  upon  is  as  follows:  Harvey 
Shaw  testified  that  soon  after  David  came 
to  his  uncle  (early  in  1902),  Joseph  Lamar 
said  to  htm:  "I  sent  for  him,  and  he  came 
out,  and  I  gave  him  all  I  had."  Ed  Shaw 
testified  that  in  1905  he  went  to  Joseph  Lam- 
ar to  purchase  a  ham,  and  Joseph  then  said 
to  him,  "I  have  turned  everything  over  to 
Dave,  and  he  put  up  this  meat  to  do  the 
farm  work,"  and  he  did  not  know  whether 
there  was  any  meat  for  sale  or  uot.  Thom- 
as Hoggerty  testified  that  in  1904  he  bought 
some  hogs  of  Joseph  Lamar,  and,  when  he 
came  down  to  pay  for  them,  Joseph  told  him 
to  settle  with  David;  that  he  also  wanted 
some  pasture  land,  and  Joseph  told  him  to 
see  David  al)out  it,  because  be  had  turned 
everything  over  to  the  boys.  M.  S.  Jones 
testified  he  was  the  purchasing  agent  of  the 
190C  wheat  crop  in  Issue  here;  that,  as  it 
was  delivered  to  the  warehouse,  receipts 
were  Issued;  that  the  first  few  receipts  were 
issued  to  Joseph  Lamar,  and  the  remainder 
to  David,  and  that  subsequently,  when  the 
grain  was  shipped,  the  receipts  issued  to 
Joseph  Lamar  were  delivered  to  him  with 
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Joseph's  Indorsement  thereon.  Edgar  John- 
son testified  that  In  Angust,  1906,  he  went  to 
Joseph  Lamar  to  purchase  some  small  pigs, 
and  was  then  told  by  Joseph  that  every- 
thing had  been  turned  over  to  Dave,  and  he 
vrould  have  to  see  him.  Ed  Powers  wanted 
to  sell  some  seed  wheat  in  the  spring  of 
1906,  and  went  to  see  Joseph  Lamar,  and 
was  told  to  see  David  about  it,  as  be  had 
control. 

This  completes  the  evidence  npon  which 
David  Lamar  relied  to  sustain  a  gift  of  this 
wheat  crop  of  1906  and  the  threshing  ma- 
chine which  had  been  purchased  by  Joseph 
Lamar  in  July,  1906.  It  seems  to  us,  as  it  did 
to  the  lower  court,  that  It  is  wholly  insuffi- 
cient for  that  purpose.  It  Is  conceded  by  all 
that  David  from  the  spring  of  1902  was  in 
full  charge  of  all  the  business  affairs  of  Jos- 
eph Lamar,  and  that  from  that  time  Jos- 
eph Lamar  retired  from  any  active  partici- 
pation in  the  management  of  his  farm,  leav- 
ing David  in  full  control.  The  testimony  of 
the  neighboring  farmers  who  sought  Joseph, 
making  inquiries  as  to  the  purchase  of  hogs, 
hams,  and  wheat,  establishes  nothing  other 
than  that  Joseph  bad  placed  David  in  full 
control,  and  refused  to  Interfere  with  bis 
management  of  the  farm.  The  Informal  acts 
of  Joseph  Lamar,  such  as  these  conversations 
referred  to,  must  be  interpreted  in  the  light 
of  his  formal  acts.  He  had  by  his  bill  of 
sale  evidenced  the  relation  between  these 
boya  and  himself  as  to  his  personal  prop- 
erty. It  was  subject  to  his  full  and  absolute 
possession  so  long  as  he  lived.  He  was  will- 
ing that  David  should  control  it  and  operate 
it  in  connection  with  the  farm,  but  it  was 
to  remain  in  the  possession  of  the  old  gen- 
tleman until  his  death.  The  indorsement  of 
the  wheat  receipts  does  not  prove  a  gift  of 
the  wheat.  Such  an  act  is  consistent  with 
every  other  act  of  Joseph  as  related  by  these 
various  witnesses,  turning  over  the  control 
and  management  of  his  affairs  to  David,  and 
the  indorsement  of  the  receipts  made  for  the 
purpose  of  enabling  David  to  handle  the  crop 
and  make  all  arrangements  for  its  sale,  with- 
out further  annoyance  to  him.  There  is  in 
none  of  these  related  transactions  any  evi- 
dence of  the  character  re<iulred  by  the  law, 
that  Joseph  Lamar  had  given  David  Lamar 
and  his  brothers  the  proceeds  from  the  sale 
of  the  1906  wheat,  nor  this  threshing  ma- 
chine. All  of  these  conversations,  save  the 
one  of  September  10.  1900,  took  place  prior 
to  the  purchase  of  the  threshing  machine  in 
July,  1906.  If,  then,  as  David  seeks  to  prove 
by  these  witnesses,  the  old  gentleman  had 
given  him  and  his  brothers  prior  to  that 
time  everything  he  possessed,  what  need  had 
he  for  a  threshing  machine,  and  why  did  not 
David  purchase  the  machine  himself  if  he 
owned  eveiythlng  el.se.  and  not  have  It  pur- 
chased in  the  name  of  Joseph  Lamar?  It 
seems  to  us  this  fact  is  Hignlllcnnt,  in  con- 
nection with  the  bill  of  sale,  executed  when 


David  first  came  West;    that   It   was   tta» 
intention  of  all  that,   while  David  was  to- 
have  full  management  and  control,  the  old 
gentleman's  lawful  possession  was  not  to  be- 
disturbed  until  after  his  death.    The  delivery 
of  these  two  checks  to  David  is  strong  proof 
tliat  it  was  the  intention  of  the  old  gentle- 
man to  give  him  the  money  represented  by 
those  checks.    On  the  other  hand,  if  the  evi- 
dence of  appellant's  witnesses  is  sufficient  to 
support  a  gift,  David  owned  all  the  {tersonal 
property,  including  the  proceeds  of  the  ftirm, 
which  we  assume,  since  no  other  source  of 
Income  is  disclosed,  was  the  source  from 
whence  came  the  money  in  the  bank.    If  Da- 
vid  ovraed    the   crops,    he   also   owned    the- 
money  paid  in  the  purchase  of  those  crops; 
and  why,  may  we  ask,  did  he  not  deposit  the 
money  in  the  bank  in  his  ovm  name?    The 
fact  that  it  was  deposited  in  the  name  of 
Joseph  is  proof  of  the  fact  that  Joseph  and 
David  lx)th  considered  it  the  money  of  Jos- 
eph, and  that  it  would  require  some  specials 
and  independent  act  to  transfer  that  ovraer- 
Bhlp  to  David.    The  evidence  of  the  notary 
and  the  nurse  that  on  September  10,  1906, 
Joseph  Lamar  told  them  he  had  given  all 
his  personal  property  to  the  boys,  is  strong 
presumptive  proof  of  Joseph's  purpose  and" 
intention  to  do  so.     While  purpose  and  in- 
tention to  make  a  gift  are  essential  to  estal)- 
llsh  the  gift,  they  alone  cannot  make  a  gift. 
They  are  strong  factors  in  determining  the 
making  of  a  gift ;  but,  until  accompanied  by 
some  act  of  delivery  either  actual  or  con- 
structive,   they   are   insufficient.      No    court 
would  establish   a   gift  when  the  only  evi- 
dence to  establish  it  was  the  declaration  of 
the  owner  that  he  had  given  it  away.    Evans 
y.  Lipscomb,  31  Ga.  71.    "Where  the  subject 
of  a  gift  is  already  in  the  possession  of  the 
donee,  the  law  does  not  require  the  useless 
ceremony  of  a  delivery  back  to  the  donor  in 
order  that  the  property  may  be  redelivered 
by  him  to  the  donee.     It  is  sufficient  to  com- 
plete the  gift  tiat  the  conduct  of  the  par- 
ties should  show  that  the  ownership  of  the 
property  has  been  changed  that  the  donee 
should  continue  to  hold  it  thereafter  as  own- 
er, and  that  the  donor  has  relinquished  all 
claim  in  his  favor."     14  Am.  &  Kng.  Ency. 
Law,  1019.     Accepting  the  above  rule,  we  have 
here  no  evidence  of  any  change  of  possession. 
David  had  the  management  and  control,  but 
Joseph  had  the  legal  and  actual  possession, 
of  all  the  personal  property.     This   is  evi- 
denced by  the  bill  of  sale,  and  by  the  bank 
account  in  his  name. 

[6]  The  law  will  not  presume  a  change  of 
this  possession  in  order  to  supply  the  needed 
evidence  of  a  gift,  but  will  require  some  evi- 
dence upon  which  to  establish  it.  There  is 
none  in  this  case.  Would  it  be  contended  for 
a  moment  that  ui>on  this  record  David  could 
have  successfully  maintained  posse8.siou  of 
all  the  personal  property  as  against  the  old 
gentleman  upon  the  theory  it  had  beeu  glveu 
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to  blmT  The  bill  of  sale  and  the  checka 
would  have  been  sufficient  to  refute  any  such 
dalm.  To  bold  that  there  was  a  gift  of  this 
wheat  and  this  threshing  machine,  we  mnst 
find  from  this  record  we  have  quoted,  when 
the  old  gentleman  was  dlTested  of  his  right 
of  property,  and  when  David  was  Invested 
with  It,  when  the  old  gentleman  parted  with 
his  present  and  future  dominion  over  It,  and 
when  David  assumed  It  It  cannot  be  done, 
and  the  law  will  not  assume  It  Suppose, 
again,  David  and  hia  brothers  bad  died  be- 
fore the  old  gentleman,  would  this  record 
establish  the  right  of  their  heirs  to  the  prop- 
erty as  against  the  old  gentleman?  We 
think  not,  and  yet.  If  appellant's  contention 
be  true,  this  record  must  furnish  the  evi- 
dence upon  which  they  could  successfully  es- 
tablish such  a  claim. 

[I,  7]  Appellant  next  contends  that  falling 
to  establish  David's  right  to  the  property  un- 
der the  gift  theory,  she  Is  entitled  to  one- 
half  of  the  property,  because  of  the  letter  of 
January  0,  1902,  wherein  Joseph  said  that. 
If  David  came  out,  be  would  divide  with 
blm  as  long  as  he  lived.  There  are  two  an- 
swers to  this  contention:  (1)  A  promise  to 
make  a  gift  Is  not  a  gift ;  and  (2)  the  owner- 
ship of  the  property  was  fixed,  not  by  the  let- 
ter, but  by  the  deeds  and  the  bill  of  sale. 
And  David's  acceptance  of  the  bill  of  sale 
and  the  placing  It  of  record  Is  Indicative  that 
both  regarded  It  and  not  the  letter,  as  estab- 
lishing their  rights  In  the  property. 

[I]  The  next  contention  is  that  the  value 
of  the  threshing  machine  should  be  fixed  at 
$1,700,  rather  than  $2,467.91,  as  found  by 
the  court  The  evidence  upon  which  the 
court  based  this  finding  was  that  the  prop- 
erty cost  $3,511.30,  and  had  deteriorated 
about  30  per  cent  in  the  one  year's  use. 
This  would  make  the  value  $2,457.91,  as 
found  by  the  court.  Appellant's  contention 
Is  based  upon  the  cross-examination  of  the 
same  witness,  in  which  he  said  that  "a  whole 
lot  of  harvest  machinery  would  not  sell  for 
more  than  one-half  of  what  you  gave  for 
it"  and  that  the  price  of  this  machine  was 
about  .$3,400.  The  evidence  justified  the  find- 
ing of  the  court,  and  the  value  as  so  fixed 
will  remain. 

Two  questions  are  presented  upon  respond- 
ent's cross-appeal:  (1)  That  he  should  be 
awarded  the  personal  property  mentioned  in 
the  bill  of  sale ;  and  (2)  he  should  be  award- 
ed double  damages. 

[9]  As  to  the  first  contention,  the  bill  of 
sale  having  been  delivered  and  recorded  is 
sufiiclent  to  pass  the  title  to  the  property 
therein  described,  and  the  fact  that  Joseph 
Lamar  retained  the  possession  during  his 
lifetime,  does  not  invalidate  it  Tarbox  v. 
Grant  56  N.  J.  Eq.  199,  39  AU.  378;  Horn 
V.  Gartman,  1  Fla.  73;  Calnes  v.  Marley,  2 
yerg.    (Tcnn.)    582;     David   v.    Garrett    91 


Tenn.  147,  18  8.  W.  113 ;  Tlemey  v.  Corbett, 
2  Mackey  (D.  0.)  264;  Walker  t.  Crews,  73 
Ala.  412. 

[II]  Respondent's  second  contention  1» 
based  upon  section  1460,  Rem.  &  Bal.  Code: 
"If  any  person  before  the  granting  of  let- 
ters testamentary  or  administration  shall 
embezzle  or  alienate  any  of  the  moneys, 
goods,  chattels  or  effects  of  any  deceased 
person,  he  shall  stand  chargeable,  and  be  li- 
able to  the  action  of  the  executor  or  admin- 
istrator of  the  estate,  in  double  the  value  of 
the  property  so  embezzled  or  alienated,  to  be 
recovered  for  the  benefit  of  the  estate."  Da- 
vid Lamar  came  into  possession  of  this  prop- 
erty under  a  claim  of  ownership.  His  pos- 
session was  therefore  an  Innocent  one,  and 
be  could  not  be  held  as  for  an  embezzlement 
Beckman  v.  McKay,  14  Cal.  250. 

All  assignments  of  error  being  denied,  the 
Judgment  is  affirmed. 

DUNBAR,  a  J.,  and  MOUNT  and  ELUS» 
JJ.,  concur. 


(er  Wash.  $T7> 
STATE  ex  rel.  PRESTON  MILL  CO.  v. 
HOWELL,  Secretary  o£  State. 

(Supreme  Court  of  Washington.    March  9, 
1912.) 

1.  CoBPORATiONS  (I  616V4.*  New,  vol.  14,  Key 
No.  Series)— LicENSB  Fees— Failure  to  Vax 
— Stbikinq    Naub   raoM   Records  — Kein- 

STATEMENT. 

An  act  of  1907  (Rem.  &  Bal.  Code,  f 
3715)  required  the  Secretary  of  State  to 
strike  from  his  records  the  names  of  corpo- 
rations which  had  neglected  for  two  years  to 
pay  their  annual  license  fees.  An  act  of  1900, 
extra  session  (Rem.  &  BaL  Code,  {  3715a), 
provided  that  any  corporation  whose  name  had 
been  stricken  might  apply  for  reinstatement 
within  six  months.  Rem.  &  Bal.  Code,  } 
3T15d,  provided  that  a  corporation  failing  to 
apply  for  reinstatement  within  the  time  pre- 
scribed should  be  dissolved.  Acts  1011,  c.  41, 
amends  section  3715b,  so  as  to  authorize  re- 
instatement at  any  time,  instead  of  within  six 
months.  Beld  that,  under  the  amendment,  the 
provision  for  dissolution  is  inoperative,  and 
that  a  corporation  is  entitled  to  reinstatement 
on  tendering  the  prescribed  fees  and  penalties. 

2.  CoRPOKATTONS  (§  615%,*  New,  vol.  14,  Key 
No.   Series)  —  Constitutional  Law— "Fob- 

7EITUBB  OF  FBANCBISE  OB  CHABTEB." 

The  striking  of  the  names  of  delinquent 
corporations  and  the  notation  by  the  Secretary 
of  State  that  they  were  dissolved  for  failure 
to  pay  license  fees  under  an  act  of  1907  (Hem. 
&  Bal.  Code,  §  3715)  and  an  act  of  1909,  ex- 
tra session  (Rem.  &  Bal.  Code,  {  3715a),  as 
amended  by  Acts  1911,  c.  41,  and  section 
3715d,  is  not  a  "forfeiture  of  a  franchise  or 
charter,"  within  Const,  art  12,  J  3,  which  pro- 
hibits the  Legislature  from  remitting  the  for- 
feiture of  any  corporate  franchise  or  charter. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  I'hrases,  vol.  3,  pp.  2893-2899.] 

Departm«it  2.    Mandamus  by  the  State  of 
Washington,  on  the  relation  of  the  Preston 
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Mill  Company,  against  X.  M.  Howell,  Sec- 
retary of  State.    Writ  granted. 

R.  C.  Saunders,  for  appellant.  W.  V.  Tan- 
ner, for  respondent 

MORRIS,  J.  This  Js  an  original  applica- 
tion for  a  writ  of  mandamus  to  the  Secre- 
tary of  State,  directing  him  to  accept  cer- 
tain fees  from  the  relator  and  issue  to  It  a 
license  for  the  fiscal  year  ending  June  30, 
1912.  The  Attorney  General  appears  and 
flies  a  demurrer  on  behalf  of  the  respondent, 
and,  as  all  the  pertinent  facts  are  embodied 
in  the  petition,  a  question  of  law  Is  submit- 
ted the  disposition  of  which  will  control  the 
writ. 

[1]  The  relator  Is  a  domestic  corporation, 
engaged  in  the  lumber  business  at  Preston, 
King  county,  and  has  been  so  engaged  since 
Its  Incorporation  in  1892.  Through  the  neg- 
lect and  oversight  of  its  managing  officials. 
It  failed  to  pay  to  the  state  its  annual  cor- 
poration license  fees  for  the  fiscal  years  be- 
ginning July  1,  1904,  and  ending  June  30, 

1911.  On  September  22,  1911,  this  fact  being 
discovered,  It  applied  to  the  Secretary  of 
State  to  be  reinstated,  paying  the  sum  of 
110  license  fee  and  $2.50  penalty  for  the 
years  1906  and  1907,  and  $15  license  fee  and 
12.50  penalty  for  the  years  1908  to  1912,  In- 
clusive.  The  Secretary  of  State  thereupon 
Issued  and  delivered  to  the  relator  license 
certificates  for  these  years.  At  the  same 
time,  the  relator  paid  the  sura  of  $100,  fur- 
ther penalty  for  such  neglect  Imposed  un- 
der   the    act   of    1911.      On    February    16, 

1912,  the  relator  tendered  the  Secretary  of 
State  the  sum  of  $15  In  payment  of  Its 
annual  license  fee  for  the  year  beginning 
July  1,  1912,  and  requested  a  certificate 
for  that  year,  which  was  refused.  Relator 
also,  at  the  same  time,  tendered  25  cents  In 
payment  of  a  duplicate  certificate  for  the 
year  ending  June  30,  1912,  both  of  which 
tenders  and  requests  were  denied,  and  the 
relator  thereupon  filed  its  application  for 
the  writ.  In  justiflcation  of  his  refusal,  the 
Secretary  of  State  quoted  to  relator  an  opin- 
ion of  the  Attorney  General  to  the  effect 
that  relator  was,  by  operation  of  law,  dis- 
solved as  a  corporation  prior  to  the  issuance 
of  the  license  certificates  September  22,  1911, 
and  that  its  reinstatement  on  that  date  was 
unlawful.  The  opinion  of  the  Attorney  Gen- 
eral to  the  effect  above  quoted  was  in  re- 
sponse to  an  inquiry  from  the  Secretary  of 
State,  in  which  the  Secretary  justified  his 
Issuance  of  these  certificates  and  the  rein- 
statement of  relator  upon  the  ground  that  he 
was  familiar  with  the  objects  and  puriwses 
of  the  framers  of  the  act  of  1911,  and  had 
interprete<I  the  law  accordingly  In  reinstat- 
ing the  relator.  These  facts  will  be  suffi- 
cient to  determine  our  answer  upon  the  point 
Involved.  In  order  to  do  so,  it  will  be  help- 
ful to  review  all  legislation  affecting  the  law 
as  it  now  stands. 

The  act  of  1907,  being  section  3715,  Rem. 


&  Bal.  Code,  provided,  among  other  things, 
that  the  Secretary  of  State  should  strike 
from  the  records  of  his  office  the  names  of 
all  corporations  which  had  neglected  for  two 
years  to  pay  the  annual  license  fees.  The 
act   of   1909,   extra    session,    being   section 

i  3715a,  Rem.  &  Bal.,  provided  that  any  cor- 
poration whose  name  had  been  stricken  for 
failure  to  pay  its  annual  license  fee  for  two 
years  might  apply. to  the  Secretary  of  State 
for  reinstatement  at  any  time  within  six 

\  mouths  from  the  approval  of   the  act,  or 

\  from  the  time  its  name  had  been  stricken. 

j  Section  2  of  the  same  act,  l>eing  section 
3715b,  Rem.  &  Bal.,  further  provided  that 
any  corporation  so  applying  should,  in  addi- 
tion to  all  license  fees  and  penalties  then 
due,  pay  an  additional  penalty  of  $25,  and 
upon  such  payment  such  corporation  would 
be  reinstated.  Section  4  of  the  same  act. 
being  section  3715d,  Rem.  &  Bal.,  provided 
that  any  corporation  failing  to  make  appli- 
cation for  reinstatement  within  the  time  pro- 
vided for  such  reinstatement  should  be 
thereby  dissolved,  and  the  Secretary  of  State 
should  enter,  a  notation  to  that  effect  upon 
his  officials  records.  Sections  3715a  and 
3715b  were  amended  by  the  act  of  1911,  c.  41, 
whereby  the  six  months  limitation  in  which 
reinstatement  might  be  made  was  made  to 
read  "at  any  time  after  its  name  had  been 
stricken,"  and  the  penalty  was  increased 
from  $25  to  $100.  So  tliat  the  law  as  it  now 
reads  provides  that  a  corporation  falling  to 
pay  its  annual  license  fees  for  two  years 
shall  be  stricken  from  the  records  of  the  of- 
fice of  the  Secretary  of  State ;  that  every  cor- 
poration so  stricken  may  apply  at  any  time 
thereafter  for  reinstatement,  and  when  so 
applying  shall  be  reinstated  upon  payment  of 
aU  license  fees  and  penalties  then  due,  to- 
gether with  an  additional  penalty  of  $100. 
It  will  be  noted  that  section  3715d,  provid- 
ing for  the  dissolution  of  the  corporation  for 
failing  to  apply  within  the  time  in  which 
application  might  be  made  for  reinstatement 
which  time  was  six  months,  as  fixed  in  the 
act  of  1909,  has  now  no  force,  since  the  act 
of  1911  changed  the  time  In  which  such 
application  might  be  made  from  six  mouths 
to  "any  time  after  its  name  had  beoi  strick- 
en from  the  records,"  and  since  the  dissolu- 
tion was  to  take  effect  at  the  expiration  of 
the  time  fixed  in  which  application  for  re- 
instatement might  be  made,  and  that  time 
is  now,  under  the  amendment  of  1911,  any 
time  after  the  striking  of  the  name,  there 
is  now  no  time  fixed  for  such  dissolution. 
Section  3715a,  as  amended  by  the  act  of 
1911,  reads,  "any  corporation  stricken  from 
the  records  and  dissolved  as  provided  in  this 
chapter,"  may  hold  meetings  and  pass  reso- 
lutions necessary  to  close  out  its  affairs,  and 
such  resolution  of  such  "stricken  and  dis- 
solved corporation"  is  validated  and  ap- 
proved. 

There  is  no  provision,   however,  In    this 
chapter  "for  the  dissolution  of  such  corpora- 
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tlon,  as  to  how  or  when  It  shall  take  place; 
the  only  penalty  to  the  offending  corporation 
provided  for  In  the  act  being  the  striking 
of  Its  name  from  the  official  records  of  the 
Secretary  of  State.  The  framers  of  this  act 
evidently  had  in  mind  the  provisions  of  sec- 
tion 3715d,  which  made  provision  for  disso- 
lution under  the  act  of  1909.  But  they  fail- 
ed to  fix  a  time  in  which  the  provisions  of 
that  section  could  become  operative.  The 
result  Is  there  Is  now  no  time  In  which  this 
section,  the  only  one  containing  any  provi- 
sion for  the  dissolution  of  corporations  for 
failure  to  pay  license  fees,  can  become  op- 
erative. When,  therefore,  relator  applied  to 
the  Secretary  of  State  to  accept  Its  license 
fee,  he  should  have  done  so,  as  It  had  made 
full  compliance  with  the  law,  and  within  the 
time  provided  by  the  law  in  force  at  the 
time  the  application  was  made.  In  constru- 
ing legislative  acts,  'we  should  look  to  the 
intent  and  purpose  of  the  act.  These  re- 
spective acts  were  not  primarily  directed 
against  corporations ;  they  were  revenue  acts 
pure  and  simple,  and  the  provisions  directed 
against  corporations  were  for  the  purpose  of 
enabling  the  state  to  enforce  the  payment 
of  its  revenue,  and  not  leave  it  to  the  vol- 
untary act  of  the  corporation.  The  purpose 
of  the  several  acts  being  determined,  such 
constraction  should  be  given  to  them  as  will 
best  meet  that  purpose  and  do  no  violence 
to  the  language  employed.  That  this  was 
in  the  mind  of  the  Legislature  is  apparent 
from  the  act  of  1911,  whereby  the  time  limit 
was  removed  and  the  penalty  extended,  thus 
Inviting  corporations  stricken  under  the  pro- 
visions of  the  former  acts  and  remediless 
because  of  the  six  months  limitation  to  seek 
reinstatement,  and  by  payment  of  the  in- 
creased penalty  add  to  the  revenues  of  the 
state.  The  Intent  of  the  act  being  plain  and 
its  purpose  beneficial,  such  Intent  and  pur- 
jtoee  should  not  be  read  out  of  it  by  judicial 
construction.  If  it  can  be  preserved  without 
doing  violence  to  language  or  other  legisla- 
tive restrictions. 

[2]  The  Attorney  General  suggests  that  to 
construe  the  act  in  favor  of  relator's  con- 
tention would  render  it  unconstitutional,  un- 
der section  S.  art.  12,  of  the  Constitution, 
prohibiting  the  Legislature  from  remitting 
the  forfeiture  of  any  corporate  franchise  or 
charter.  The  striking  of  the  names  of  de- 
linquent corporations,  and  the  notation  by 
the  Secretary  of  State  that  they  were  dis- 
solved for  failure  to  pay  license  fees,  is  not 
the  forfeiture  of  a  franchise  or  charter,  as 
meant  by  the  Constitution.  The  meaning  of 
that  provision  undoubtedly  is  that  corporate 
franchises  shall  be  governed  and  controlled 
by  general  laws,  as  in-ortded  in  section  1  of 


the  same  article,  and  that  the  Legislature 
shall  pass  no  act  which  shall  extend  any 
franchise  created  under  general  laws,  nor 
any  act  which  shall  restore  any  franchise 
which  shall  have  been  Judicially  determined 
to  have  been  waived,  lost,  or  forfeited.  A 
like  constitutional  provision  was  construed 
In  People  v.  Los  Angeles  Electric  Ry.  Co., 
91  Cal.  338,  27  Pac.  073;  and  it  was  held 
that  acts  sufficient  to  cause  a  forfeiture  do 
not  per  se  produce  a  forfeiture.  The  corpo- 
ration continues  to  exist  until  the  sovereign- 
ty which  created  It  shall,  by  proper  proceed- 
ings In  a  proper  court,  procure  an  adjudica- 
tion of  forfeiture  and  enforce  it.  .See,  also, 
Ormsby  v.  Vermont  Copper  Mining  Co.,  65 
Barb.  (N.  Y.)  360 ;  Mickles  v.  Rochester  City 
Bank,  11  Paige  (N.  X.)  118,  42  Am.  Dec.  103 ; 
Bloch  T.  O'Conner  M.  &  Mfg.  Co.,  129  Ala. 
628,  29  South.  926;  Utah,  N.  &  C.  R.  Co.  v. 
Utah  &  C.  Ry.  Co.  (C.  C.)  110  Fed.  879;  De- 
troit v.  Detroit  &  H.  P.  R.  Co.,  43  Mich.  140, 
6  N.  W.  276;  In  re  Phil.  &  M.  Ry.  Co.,  187 
Pa.  123,  40  AU.  967. 

Under  the  laws  of  West  Virginia,  corpora- 
tions pay  an  annual  license  fee  of  |10,  and 
It  is  provided  that  any  corporation  failing 
to  pay  such  license  fee  shall  forfeit  its  char- 
ter, which  forfeiture  shall  be  declared  by 
publication  by  the  State  Auditor.  In  con- 
struing this  provision,  it  has  been  held  that 
the  nonpayment  of  a  license  tax,  as  any  oth- 
er cause  of  forfeiture,  can  only  be  taken 
advantage  of  by  direct  proceedings  for  that 
purpose  against  the  coriwratlon.  Lumber  Co. 
T.  Ward,  30  W.  Va.  43,  3  S.  B.  227.  In  Ohio 
National  Bank  v.  Central  Construction  Co., 
17  App.  D.  C.  524,  the  court  cites  the  rule  of 
the  Ward  Case  and  adds:  "Mere  proclama- 
tion by  an  executive  officer  will  not  accom- 
plish the  result."  Section  1034,  Rem.  &  Bal. 
Code,  makes  express  provision  for  filing  an 
information  in  the  nature  of  quo  warranto 
against  any  corporation  which  has  done  or 
omitted  any  act  which  amounts  to  a  surren- 
der or  forfeiture  of  its  corporate  rights  and 
privileges.  We  are  therefore  of  the  opinion 
that  the  act  of  the  Secretary  of  State  in 
striking  the  corporation  from  the  records  of 
his  office,  or  in  noting  it  as  dissolved  for 
failure  to  pay  its  license  fees,  was  not  a  for- 
feiture of  the  corporation,  so  that  any  act  of 
the  Legislature  providing  for  a  reinstate- 
ment of  such  corporation  would  be  void  as 
the  rewl.saion  of  a  forfeiture. 

From  this  reasoning,  it  follows  that  rela- 
tor is  entitled  to  relief,  and  the  writ  as 
prayed  for  is  granted. 

DUXBAR,  C.  J.,  and  ^klOUNT  and  EL- 
LIS, J  J.,  concur. 
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PACIFIO  AVIATION  CO.  T.  JPHIIiBRICK 
et  al. 

(Suprem*  Court  of  Washington.    March  11, 
1912.) 

1.  Saixs  tt  52*)  —  Action  job  Pbice— I>e- 

FENSE8— FBATJD — EVIDENOB. 

In  an  action  on  a  note  given  for  the  price 
of  an  aSroplane,  evidence  held  to  show  that  de- 
fendants in  purchasing  the  aSropiane  and  sign- 
ing the  note,  relied  on  the  representations  of 
an  aviator  that  he  could  make  a  flight  and  had 
done  so,  rather  than  on  any  representations  of 
the  plaintitF. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
EHg.  IS  118-144,  1045 ;    Dec.  Big.  §  52.»] 

2.  Evidence  (§  441*)  —  Paroi,  Evidence— 
Variance  of  Terms'  of  Contract. 

Where  a  bill  of  sale  to  an  afiruplane  war- 
ranted title  only,  evidence  of  a  prior  contem- 
poraneous parol  warranty  that  it  would  fly 
was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  $§  1719-1845,  2030-2047 ;  Dec.  Dig. 
§  441;*    Sales,  Cent.  Dig.  jj  721.] 

Department  1.  Appeal  from  Superior 
Court,  Cbehalis  County;  Mason  Irwin,  Judge. 

Action  by  the  Pacific  Aviation  Company 
Against  Ralph  L>.  Pbllbrlck  and  others.  From 
4t  Judgment  for  defendants,  plaintiff  appeals. 
Reversed. 

T.  H.  McKay  and  Arthur  I.  Moulton,  for 
appellant.  James  P.  H.  Callahan,  for  re- 
spondents. 

GOSE,  J.  This  is  a  suit  upon  a  promis- 
sory note.  There  was  a  Judgment  for  the 
defendants  for  their  costs.  The  plaintiff  Has 
appealed. 

The  respondents  admit  the  execution  and 
delivery  of  the  note,  and  affirmatively  allege 
In  substance  and  effect  that  on  or  about  July 
1,  1910,  the  appellants  owned  a  Curtiss  bi- 
plane and  engine;  that  the  respondents,  be- 
ing then  desirous  of  giving  certain  exhibi- 
tions of  aeroplane  flights  at  Hoquiam,  enter- 
ed into  negotiations  with  the  appellant;  that 
the  note  represents  a  part  of  the  considera- 
tion for  the  biplane  and  engine;  that  the 
appellant,  for  the  purpose  of  Inducing  the  re- 
spondents to  expend  $1,000  In  the  purchase 
of  the  biplane  and  engine,  "falsely  and  fraud- 
Tilently  •  •  •  represented  and  warrant- 
ed" to  the  respondents  that  they  were  In 
good  condition,  and  capable  of  making  suc- 
cessful flights;  that  one  Waldron  was  an  ex- 
perienced aviator,  and  had  made  two  flights 
In  the  aeroplane;  that,  acting  upon  "such 
false  and  fraudulent  representations  and 
warranties  and  believing  the  same  true,"  the 
respondents  were  induced  to  pay  the  appel- 
lant $500  In  money,  and  to  execute  the  note 
In  suit;  that  the  biplane  and  engine  were  not 
In  good  condition,  and  were  not  capable  of 
making  successful  flights;  that  Waldron  was 
not  an  experienced  aviator,  and  had  never 
made  flights  in  that  or  any  other  "aero- 
plane," as  the  appellant  well  knew,  and  that, 
by  reason  of  "such  false  and  fraudulent  rep- 


resentations and  warranties,"  the  respond- 
ents  were  induced  to  expend  large  sums  of 
money  in  the  purchase  of  the  biplane  and 
engine  and  in  carrying  them  from  Portland, 
Ore.,  to  Hoquiam,  Wash.,  where  the  flights 
were  to  be  made,  "by  reason  whereof  the  de- 
fendants have  been  damaged  to  the  amount 
of  $750."  The  respondents  prayed  a  Judg- 
ment for  that  amount.  The  appellant  Joined 
issue  upon  the  new  matter  in  the  answer. 
The  court  found  the  facts  substantially  as 
alleged  in  the  answer,  and  further  found 
that  the  biplane  and  engine  have  not  t>een 
delivered  or  tendered  to  the  appellant;  that 
on  July  10th  the  respondents  took  from  Wal- 
dron a  chattel  mortgage  on  the  biplane  and 
engine  to  secure  them  on  account  of  the  $500 
advanced  by  them  to  Waldron,  and  to  secure 
the  payment  of  the  note  In  question;  that 
the  respondent  E.  A.  Philbrick  Is  a  lawyer 
and  represented  the  respondents  in  all  the 
transactions  with  the  appellant,  and  that  he 
drew  the  note,  bill  of  sale,  and  chattel  mort- 
gage referred  to  In  the  record.  It  will  be 
observed  that  there  Is  no  direct  allegation  of 
a  sale  of  the  machine  to  either  respondents 
or  Waldron,  and  the  court  made  no  finding 
as  to  who  was  the  purchaser,  except  in  a 
memorandum  opinion  filed  prior  to  the  filing 
of  the  findings,  where  he  expressly  stated 
that  he  found  that  the  sale  was  made  to  re- 
spondents. The  answer  appears  to  have 
been  drawn  upon  the  theory  of  the  breach 
of  an  oral  warranty,  but  the  respondents  now 
Insist  that  their  defense  to  the  action  la 
predicated  upon  the  fraud  of  the  appellant. 
The  history  of  the  transaction  is  this:  The 
respondents  were  a  cOinmlttee  chosen  by  the 
citizens  of  Hoquiam  to  arrange  for  an  aero- 
nautic exhibition  as  a  part  of  the  entertain- 
ment to  be  given  on  the  4tb  of  July,  1910L 
As  such  committee  they  entered  into  negotia- 
tions with  the  appellant  for  an  aeroplane 
flight  on  that  day,  and  a  representative  of 
the  appellant  went  from  Portland  to  Ho- 
quiam to  view  the  ground  and  complete  the 
arrangements.  Upon  his  return  to  Portland, 
the  appellant  on  June  30th  wired  the  re- 
spondents as  follows:  "Ton  misrepresented 
your  grounds.  Tou  stated  yon  had  half 
mile  straight.  Our  aviator  refuses  to  fly  on 
600  feet.  Therefore  the  deal  Is  off."  Upon 
the  receipt  of  this  message,  the  respondents 
B.  A.  Philbrick  and  Hamberg  went  to  Port- 
land on  June  30th  for  the  purpose  of  requir- 
ing the  appellant  to  make  the  flight,  insist- 
ing that  Its  representative  had  definitely 
agreed  to  do  so,  and  had  thereby  caused 
them  to  advertise  the  fact  that  the  flight 
would  take  place.  The  appellant  refused  to 
accede  to  their  demand,  and  the  biplane  and 
engine  were  purchased  on  the  following 
morning  and  shipped  to  Hoquiam.  The  pur- 
chase price  was  $1,500.  The  respondents 
paid  $500  in  money,  gave  their  note  for  a 
like  sum,  and  Waldron  seems  to  have  been 
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given  a  credit  for  the  remaining  $500.  The 
note  was  drawn  In  favor  of  Waldron  and  by 
blm  forthwith  Indorsed  to  the  appellant. 
The  items  purAased  were  convej-ed  by  the 
appellant  direct  to  Waldron  by  a  bill  of  sale 
drawn  by  the  respondent  E.  A.  Phllbrlck. 
The  testimony  of  the  respondents,  who  con- 
ducted the  negotiations  with  the  appellant, 
clearly  show  that  Waldron  was  the  purchas- 
er. The  respondent  E.  A.  Philbrlek  testified 
that  he  said  to  the  appellant:  "Any  deal  you 
make  with  Waldron  as  to  the  ownership  of 
the  machine,  that  is  between  you  two  fel- 
lows." And  again:  "I  spoke  up  and  said, 
'this  mnchine  I  understand  is  going  to  go  to 
Waldron.' "  And  in  res|)onse  to  the  ques- 
tion :  "The  machine  was  sold  to  Waldron, 
wasn't  it?"  he  answered:  "Yes,  sir."  The 
respondent  Haniberg  was  asked:  "You  said 
you  would  not  buy  it  at  all?"  and  answered: 
"Yes,  sir;  we  said  we  would  not  buy  it." 
The  attitude  of  the  respondents  In  their 
brief  makes  this  explanation  necesssiry,  as 
they  seem  to  contend  that  the  evidence  Jus- 
tified the  statement  in  the  memorandum 
opinion.  The  bill  of  sale  and  chattel  mort- 
gnge,  together  with  the  oral  testimony,  make 
it  clear  that  the  sale  was  made  to  Waldron. 
and  that  it  was  so  understood  and  intended 
by  all  the  parties  to  the  transaction. 

This  brings  us  to  the  material  question, 
viz.,  the  alleged  oral  warranty  and  fraud- 
ulent representations.  It  would  seem  that 
when  the  respondent  Phill)rick,  a  lawyer,  was 
Insisting  that  the  appellant  had  violated  Its 
contract  and  was  demanding  performance,  he 
would  not  have  depended  upon  oral  repre- 
sentations of  the  appellant's  oflScers  in  mak- 
ing a  second  contract.  Moreover,  we  think 
the  testimony  of  the  respondents  tends  to 
support  the  writings.  In  this  connection  ref- 
erence Is  again  made  to  the  telegram.  The 
respondents  testified  that  the  appellant's  of- 
ficers represented  that  Waldron  was  an  expe- 
rienced aviator,  and  had  made  two  flights  in 
the  machine.  On  the  other  hand,  these  of- 
ficers testified  that  they  made  no  such  repre- 
sentations, but  that  they  only  stated  that  he 
had  made  balloon  ascensions.  The  re^pond- 
ent  K.  A.  Phllbrlck  testified  that  he  had  a 
conversation  with  Waldron,  in  which  he  said 
to  the  latter :  "I  told  him.  Mr.  Manning,  the 
appellant's  president  said  he,  Waldron,  was 
anxious  to  be  the  owner  of  a  flying  machine 
•  •  •  and  I  asked  him  If  he  had  any  ex- 
I>erience  and  he  said,  'Oh,  yes;  I  have  lieen 
up  a  couple  of  times.'  I  don't  rememlier 
whether  he  told  what  machine  he  was  in 
or  not.  I  remember  of  satisfying  myself 
that  he  knew  what  he  was  talking  about." 
Again,  the  witness  said:  "X  asked  him  if 
be  was  an  experienced  aviator,  and  he  said, 
'Yes,'  and  that  satisfied  me."  The  ro.si>oud- 
ent  Ilamberg  testified:  "I  .says,  'Mr.  Wal- 
drpii.  now  you  have  flown  the  machiue,  have 
you?'  and  he  says:  'Yes;  I  have.'  And  I 
said:  'No  monkey  business  down  here.  We 
must  have  a  machine  that  can  fly,'  And  I 
1211' 


says,  'Are  you  certain  you  can  make  it  go 
or  can  go  up  in  the  machine?  And  he  said. 
'Yes,  sir;  everything  will  be  all  right.' "  Re- 
spondent E.  A.  Phllbrlck  was  asked  if  5Ir. 
Manning,  the  appellant's  president,  did  not 
say  to  him  that  its  representative  who  had 
viewed  the  ground  had  reported  that  it  "was 
impossible  to  fly  on  any  of  the  grounds  In  or 
around  Hoquiam,  and  that  it  was  unsafe  to 
attempt  a  flight  there;"  and  answered; 
"i'es,  sir;  Sir.  Manning  said  something  in 
that  regard."  He  was  then  asked ;  "Didn't 
he  say  that  in  terms?"  and  answered:  "Well, 
that  was  the  effect  of  it,  I  remember."  He 
was  then  asked  whether  the  conversation  In 
reference  to  the  sale  of  the  machine  was  had 
subsequent  to  the  making  of  the.se  state- 
ments, and  answered:  "Yes;  I  think  so.'* 
The  respondent  Ilamberg  was  asked:  "Mr. 
Manning  had  told  you  that  his  son  said  he 
could  not  fly  It  there?"  and  answered,  "Yes, 
sir."  On  July  5th  the  respondent  E.  A.  Phll- 
brlck wrote  the  appellant  as  follows:  "As 
yon  may  know,  our  machine  did  not  get  into 
the  air  either  of  the  days  scheduled,  but  the 
fellows  expect  to  be  able  to  get  It  rigged  up 
some  way  (I  don't  know  a  blessed  thing 
about  machines,  so  can't  tell  what  they  ex- 
pect to  do),  and  make  some  flights  later  on. 
I  thought  best  to  let  yon  know,  as  I  stated 
that  I  would  probably  be  down  to  take  up 
the  note  before  the  10th,  the  day  It  is  dne; 
but  under  the  circumstances  shall  wait  and 
see  if  we  cannot  get  in  some  cash  from 
flights,  and  will  unless  present  plans  mis- 
carry and  something  intervenes  to  prevent 
my  coming  down  Saturday  evening  and 
square  up  with  you." 

[11  This  testimony  established  two  things: 
(1)  That  the  respondents  were  Informed  that 
flights  could  not  be  made  at  Ho<iuiam,  owing 
to  unsuitabllity  of  the  grounds;  and  (2)  that 
the  respondents  relied  upon  Waldron's  repre- 
sentations that  he  had  made  flights  in  the 
machine,  and  that  he  could  fly  It  at  Hoquiam. 
The  resix>ndents  had  advertised  that  a  flight 
would  be  made  as  a  part  of  the  program  for 
the  celebration  of  the  national  holiday,  and 
were,  of  course,  determined,  if  possible,  to 
keep  faith  with  the  i)oople.  To  accouipHsb 
tills  purpose,  it  Is  apparent  that  they  were 
willing  to  accept  the  representations  of  Wal- 
dron that  he  could  make  the  flight  with  the 
machine,  in  furtherance  of  this  object  they 
a.ssisted  him  in  making  the  purchase.  He 
failed  to  make  good  bis  representations. 

[21  Touching  the  question  of  a  parol  war- 
ranty. It  suffices  to  say  that  the  bill  of  sale 
to  Waldron  warrants  title  only.  The  instru- 
ment is  complete  in  itself,  and  evidence  of 
a  prior  or  contemporaneous  jiarol  warranty 
was  Inadml.sslble.  Ilockersmlth  v.  Fergu- 
son. a'5  Wash.  ,->.Sl,  116  Pac.  11;  Buffalo 
I'ltts  Co.  V.  Shrlner,  41  Wash.  146.  82  Pac. 
1016;  Davis  Calyx  Drill  Co.  v.  Mallory,  137 
Fed.  X\2.  69  C.  C.  A.  602.  60  U  R.  A.  073; 
Seltz  V.  Hrewer  Refrigerating  Co.,  141  U.  S. 
510,  12  Sup.  Ct  46,  35  L.  Ed.  S37. 


Digitized  by 


Google 


121  PACITIO  KEPOBTBB 


(Wasli. 


The  Judgment  Is  reversed,  with  directions 
to  enter  a  Judgment  for  the  appellant  as 
prayed  for  in  the  complaint. 

DUNBAR,  C.  J.,  and  CHADWICK,  PAR- 
KER, and  CROW,  JJ.,  concur. 


HILLMAN  V.  DONALDSON  et  al. 

(Supreme  Court  of  Washington.     March  11, 
1912.) 

1.  Appeal  and  Ebbob   (J  1010*)— Review- 
Fin  djnob  OF  Fact. 

Findings  of  a  lower  court  based  on  suffi- 
cient evidence  are  conclusive  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $S  3979-3»82;  Dec.  Dig.  | 
1010.*] 

2.  Mechanics'  Liens  (|  157*)  —  Notice— Im- 

PBOPBIETISS— WaIVEB   OF   EXCESS   CLAIM. 

A  decree  awarding  a  lien  to  a  materialman 
was  proper,  where,  though  there  was  an  in- 
advertent mistake  in  the  amount  of  a  charge 
in  his  notice,  it  was  corrected  by  a  waiver  of 
anything  in  excess  of  the  proper  amount  at 
the  commencement  of  the  trial. 

[EJd.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  H  268-274 ;  Dec.  Dig.  I  157.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  A.  W.  Frater,  Judge. 

Action  for  a  mechanic's  lien  by  P.  H.  Hill- 
man  against  Charles  W.  Donaldson,  Lewis 
Levy  and  wife,  and  others.  From  a  decree 
entered,  defendants  Levy  and  wife  appeaL 
Affirmed. 

Fouts  &  Oould  and  Rlctiard  Wlnsor,  for 
appellants.    John  P.  Hartman,  for  respond- 

CROW,  J.  On  January  14,  1909,  the  de- 
fendants Lewis  Levy  and  Rachel  Levy,  his 
wife,  entered  Into  a  written  contract  with 
tbelr  codefendants,  C.  W.  Donaldson  and  D. 
J.  Noonan,  for  the  erection  of  a  three-story 
apartment  building  in  the  city  of  Seattle, 
upon  lots  belonging  to  Levy  and  wife,  for 
the  contract  price  of  $25,6001  On  September 
19,  1909,  the  plaintiff  P.  H.  HiUman  com- 
menced this  action  against  the  defendants  C. 
W.  Donaldson,  Lewis  Levy,  Rachel  Levy,  his 
wife,  and  others,  to  foreclose  a  labor  lien 
on  the  premises.  On  October  9,  1909,  James 
Duggan  filed  his  complaint  in  Intervention 
to  foreclose  his  lien  for  $961.38  for  labor 
performed  and  materials  furnished.  There- 
after, upon  motion  of  Levy  and  wife,  the 
Empire  State  Surety  Company,  a  corpora- 
tion, was  made  a  party  defendant  and  serv- 
ed with  process,  for  the  reason  that  it  had 
executed  a  iKind  to  Levy  and  wife  in  the 
sum  of  $10,000  to  secure  the  faithful  per- 
formance of  the  contract  by  Donaldson  and 
Noonan.  Other  parties  to  the  action  need 
not  be  mentioned  on  this  appeal.  The  plead- 
ings are  voluminous.  Levy  and  wife  alleged 
that  Donaldson  and  Noonan  bad  not  perform- 


ed their  contract  In  accordance  with  the 
plans  and  specifications;  that,  after  giving 
proper  notice  to  the  contractors  and  the 
surety  company,  they  had  completed  the 
building;  that  their  damages  had  been  cer- 
tified by  the  architect  as  in  the  contract 
provided;  that  they  had  been  damaged  in 
the  sum  of  $4,852.12  for  expenses  incurred  in 
completing  the  building,  In  the  sum  of  $3,S00 
for  demurrage  arising  from  delay,  in  the 
sum  of  $675  for  demurrage  paid  to  the 
architect,  in  the  sum  of  $6,719  for  faulty  con- 
struction, and  in  the  sum  of  $2,602.50  for 
liens  filed  by  laborers  and  subcontractors, 
for  all  of  which  they  demanded  Judgment, 
together  with  $500  attorney's  fees  alleged  to 
have  been  expended  in  defending  foreclosure 
actions  on  the  liens.  In  an  oral  opinion  the 
trial  Judge  announced  his  findings  and  con- 
clusions to  the  effect  that  none  of  the  lien 
claimants,  other  than  the  Intervener,  Dug- 
gan, was  entitled  to  a  foreclosure  decree; 
that  Duggan  was  entitled  to  Judgment  for 
$654.28,  $75  attorney's  fees,  his  costs,  and 
a  decree  of  foreclosure;  that  the  defend- 
ants Levy  and  wife  had  paid  the  contractors 
$27,121.94,  and  were  entitled  to  demurrage 
and  damages  in  the  sum  of  $2,574.83,  making 
a  total  credit  to  them  of  $29,696.77;  that 
the  defendant  Donaldson,  as  successor  of 
Donaldson  &  Noonan,  had  received  $26,930; 
that  he  was  further  entitled  to  $1,838  for 
extras,  being  a  total  credit  to  him  of  $28,- 
768,  leaving  a  balance  of  $92a77  In  favor  of 
the  defendants  Levy  and  wife,  which  they 
were  entitled  to  recover  from  the  contrac- 
tors and  surety  company,  and  that  they 
would  also  be  entitled  to  recover  from  Don- 
aldson and  "Noonan  and  the  surety  company 
the  sums  found  due  the  Intervener  Duggan 
should  they  be  oomp^ed  to  pay  the  same. 
A  final  decree  was  entered  in  accordance 
with  these  findings,  from  which  the  d^end- 
ants  Levy  and  wife  have  appealed. 

[1, 2]  The  appellants  are  dissatisfied  with 
the  Judgment,  insisting  the  award  Is  Insoffl- 
dent,  and  further  insisting  that  the  inter- 
vener and  respondent  Duggan  Is  not  entitled 
to  a  foreclosure  of  his  lien.  As  to  Duggan, 
it  is  contended  that  his  asserted  lien  is  in- 
valid; tliat  his  notice  was  not  filed  within 
the  statutory  time;  tliat  as  to  certain  mate- 
rials which  appellants  claim  he  delivered 
after  June  9,  1909,  he  failed  to  maO  or 
deliver  to  appellants  a  duplicate  statement 
as  required  by  chapter  45,  Session  Laws 
1909,  and  that  in  bis  lien  notice  he  fraudu- 
lently claimed  $9  per  yard  for  concrete 
worlc,  knowing  his  contract  called  for  $7 
per  yard.  These  contentions  Involve  disput- 
ed questions  of  fact  upon  which  the  evidence 
is  oonfiicting.  It  is,  however,  sufficient  to 
sustain  findings  that  the  lien  notice  was  fil- 
ed in  time;  that  all  material  for  which  any 
lien  has  been   allowed  was  delivered  upon 
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the  premises  prior  to  June  9,  1909;  that 
the  erroneous  charge  for  concrete  work 
was  not  a  fraudulent  or  intentional  act  of 
the  respondent  Duggan;  that  It  was  an  in- 
advertent and  excusable  mistake;  that  re- 
spondent was  dangerously  111  and  not  ex- 
pected to  liy*  when  he  verified  the  notice; 
and  that  he  could  not  at  tliat  time  cor- 
rectly advise  his  counsel  as  to  the  exact 
facts.  At  the  commencement  of  the  trial 
the  respondent  Duggan  voluntarily  conceded 
his  mistake,  called  the  court's  attention 
thereto,  and  waived  all  claims  in  excess  of 
|7  per  yard.  The  findings,  conclusions,  and 
decree  of  the  trial  court  sustaining  and  fore- 
closing the  Duggan  Uen  are  affirmed. 

Appellants  further  contend  that  they  have 
not  been  avrarded  all  damages  they  have  sus- 
tained by  reason  of  the  failure  of  Donaldson 
and  Noonan  to  complete  the  building  in  ac- 
cordance with  their  contract,  and  in  compli- 
ance with  the  plans  and  speciflcations  pre- 
pared by  the  architect  This  contention  in- 
volves questions  of  ffect.  We  have  carefully 
examined  the  entire  record  which  is  volumi- 
nous, containing  about  900  pages  of  type- 
written evidence,  and  numerous  exhibits. 
To  discuss  this  evidence  In  an  opinion  of 
rensonable  length  is  Impossible.  It  is  In 
hopeless  conflict.  Appellants  rely  on  the 
terms  of  their  contract  and  the  certificate 
prepared  by  their  architect,  stating  the  dam- 
ages they  Iiave  sustained,  and  upon  a  claim 
for  demurrage  of  $20  per  day  for  delay  In 
completing  the  building,  end  further  claims 
for  damages  resulting  from  improper  and 
defective  work.  On  the  other  hand,  the 
respondents  Donaldson  and  Noonan  contend 
that  the  building  was  actually  completed  by 
them  (subject  only  to  changes  ordered  by 
appellants  and  their  architect)  in  strict  ac- 
cordance with  the  plana  and  speciflcations; 
that  the  defects.  If  any,  in  the  construction 
of  the  building,  were  caused  by  Improper 
speciflcations;  that  the  certlflcate  of  the 
architect  was  arbitrary  and  worthless;  that 
they  did  a  large  amount  of  extra  work  up- 
on the  order  of  appellants  and  their  archi- 
tect: that  the  architect  arbitrarily  and  with- 
out reason  refused  to  give  them  certificates 
for  the  work  done,  and  that  a  balance  of 
$3,200.24  was  due  them  for  which  in  their 
cross-complnlnt  they  demanded  Judgment 
The  trial  Judge  heard  the  evidence,  made  his 
computations,  saw  the  witnesses,  heard  them 
testify,  passed  upon  their  credibility,  and 
upon  the  conflicting  evidence  thus  present- 
ed, announced  his  findings,  and  entered  the 
decree  from  which  this  appeal  has  been  tak- 
en. After  a  most  diligent  and  careful  exami- 
nation of  the  entire  record,  we  are  not  con- 
vinced that  his  llndlugs,  conclusions,  or  de- 
cree should  be  disturbed. 

Some  e.\ceptions  are  taken  to  rulings  on 
the  admissibility  of  evidence  offered  by  ap- 1 


pellants,  but  we  find  no  error  in  that  regard. 
The  Judgment  is  afllrmed. 

DUNBAB,  C.  J.,  and  CHADWICK,  MOB- 
BIS,  and  BI/LIS,  33.,  concur. 


(20  Wyo.  95) 

BNGBN  V.  EAMBLEB  COPPEB  &  PLATI- 
NUM CO. 

(Supreme  Court  of  Wyoming.    March  15, 
1912.) 

L  Appeal  awd  Ekbob  (I  654*)  —  Recor0  — 

AFFIDAVITS 

Where  the  record  supports  the  affidavits 
of  the  clerk  of  the  district  court  and  one  of 
the  attorneys  of  plaintiff,  presented  on  the 
hearing  of  a  luggeation  of  a  diminution  of  the 
record,  that  plaintiff  was  granted  leave  to  file 
a  reply  during  the  trial,  that  the  case  proceed- 
ed as  if  the  reply  had  been  filed,  that  a  reply 
was  prepared  and  handed  to  the  clerk  for  filing, 
and  that  the  original  reply  could  not  be  found, 
the  court,  on  writ  of  error,  would  consider  a 
cop^  of  the  reply,  authenticated  by  the  affi- 
davits, at  a  part  of  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  2819-2822;  Dec  Dig.  i 
654.*] 

2.  PiJiADiwo  ({  412*)  —  Waiveb  of  Objec- 
tions. 

After  a  contest  on  the  merits  as  if  new 
matter  in  tlie  answer  were  denied,  the  want  of 
a  reply  will  be  deemed  waived,  or  the  reply 
will  be  presumed  to  have  been  lost 

[EM.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1387-1394;  Dec  Dig.  §  412.*] 

3.  Mastxb  AMD  Sbbvant  ({  270*)— Ihjubt  to 
Sbbvani^ Evidence— Admissibilitt. 

Where,  in  an  action  for  injuries  to  a  miner 
while  being  lowered  into  the  mine,  plaintifl 
showed  that  on  the  date  of  the  accident  or  the 
night  before,  there  was  a  leak  in  the  valve  in  a 
pipe  above  the  brake  on  the  hoisting  appliance, 
and  that  after  the  accident  the  superintendent 
and  hoisting  engineer  slated  that  ice  on  the 
brake  caused  the  accident,  evidence  that  the 
same  defect  had  existed  six  months  and  more 
before,  as  well  as  after,  the  accident  was  ad- 
missible to  show  the  leaky  condition  of  the 
valve  on  the  date  of  the  accident  and  to  iden- 
tify the  leaky  pipe  referred  to  in  the  state- 
ments of  the  superintendent  and  hoisting  en- 
gineer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ff  913-927,  932;   Dec  Dig. 

4.  Mabteb  and  Sebvant  (f  270*)~Injubt  to 
SxBVANT— Evidence— Aduissibuutt. 

An  employ^  suing  for  a  personal  injury 
caused  by  defective  appliances  must  shuw  ac- 
tual or  constructive  notice  of  the  defect  on 
the  part  of  the  employer,  in  order  to  show  that 
he  has  not  exercised  the  care  required  to  keep 
the  appliances  in  reasonably  safe  repair;  and 
evidence  of  the  condition  of  the  appliances  for 
some  time  prior  to  the  accident  and  dowu  to 
the  time  of  the  accident  is  admissible  to  show 
constructive  notice  to  the  employer  of  the  de- 
fect 

[EA.  Note.— For  other  cases,  see  Master  and 
Serrant  Cent  Dig.  §{  913-927,  932;  Dec.  Dig. 
§  2(0. •] 

5.  Appeal  and  Ebbob  (J  1058*)— Exci,nsiow 
OF  Evidence— Erbob  Cubed  bt  Admission 
OF  OniEB  Evidence. 

Where,  in  an  action  for  injuries  to  a  miner 
while  being  lowered  into  the  mine,  caused  by 
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the  failure  of  tbe  hoistiDe  macbineir  to  prop- 
erly work,  the  evidence  gnowed  that  thecaase 
of  the  accident  was  the  existence  of  ice  on 
the  brake,  cauaed  by  the  leaking  of  a  valve  in 
the  pipe  above  it,  the  error  in  excluding  evi- 
dence to  show  the  existence  of  such  condition 
for  some  time  prior  to  the  accident,  and  after 
it,  was  not  cured  by  the  testimony  of  a  former 
superintendent  of  the  employer,  who  stated, 
on  cross-examination,  that  be  bad  had  no 
trouble  with  the  valve  leaking. 

[Ed.  Note, — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  4195,  4200-4206;  Dec. 
Dig.  §  1058.*] 

6.  Masteb  and  Servant  (J  289*)— Injoby  to 

SEBVANT   —   CONTBIBtJTOBY     NEGLIOENCK   — 

Question  fob  Jubt. 

Whether  a  miner  was  guilty  of  contribu- 
tory negligence  in  selecting  a  cage  in  which  to 
descend  to  his  work,  instead  of  the  manway 
provided  by  the  employer,  held,  under  the  evi- 
dence, for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |§  1089-1132;  Dec.  Dig.  § 
289.»] 

7.  Masteb  and  Sebtant  (8  177*)— Fellow 
Sebvantb  —  Neolioencb  —  Liability  op 
Masteb. 

In  the  absence  of  a  statute,  an  employer 
is  not  liable  for  injury  to  an  employ^  occurring 
through  negligence  of  a  fellow  servant 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  if  352,  353;  Dec.  Dig.  $ 
177.*] 

8.  Masteb  and  Sebvant  (H  226,  168,  163, 
141.  101,  102*)— Obligation  of  Masteb. 

An  employer  must  exercise  reasonable 
care  to  furnish  his  employes  with  reasonably 
safe  machinery  and  place  to  work,  and  keep 
the  same  in  reasonably  safe  repair,  to  employ 
competent  and  sufficient  employes  with  whom 
to  work,  and  to  establish  and  enforce  reason- 
able rules  for  the  safe  conduct  of  his  business; 
and  for  any  negligent  performance  of  such  du- 
ties he  is  liable  where  such  negligence,  either 
alone  or  concurrently  with  the  negligence  of  a 
fellow  servant,  proximately  causes  injury  to  an 
employ& 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  M  659-667,  334,  335,  337- 
340.  328-3.30,  2S3,  135,  171,  172,  180-184,  192; 
Dec.  Dig.  |§  226,  168,  163,  141,  101,  102.*] 

9.  Masteb  and  Sebvant  (|  124*)— Obliga- 
tion OF  Masteb. 

The  duty  of  an  employer  to  provide  and 
maintain  a  reasonably  safe  place  to  work  and 
reasonably  safe  machinery  requires  reasonable 
inspection,  and  extends,  not  only  to  dangers 
that  are  known,  but  to  such  as  a  reasonably 
prudent  man,  by  ordinary  diligence,  would  dis- 
cover, having  regard  to  the  dangers  to  be 
avoided;  but  an  employer  is  not  liable  for 
dangers  arising  in  the  progress  of  the  work, 
and  which  are  part  of  its  details  and  of  the 
risk. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §i  235-242;  Dec.  Dig.  $ 
124.*] 

10.  Masteb  and  Sebvant  (§  185*)— Ff.llow 
Sebva  NTS— Applicability  of  Doctki.\e. 

Where  injury  to  an  employ^  is  caused  by 
negligence  in  the  performance  of  a  positive 
duty  of  the  employer,  the  fellow-servant  doc- 
trine does  not  apply;  and  as  to  such  duty  the 
negligent  employ*  on  whom  the  duty  of  per- 
formance rested  is  a  vice  principal,  whose  neg- 
ligence is  that  of  the  employer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  385-421;  Dec.  Dig.  § 
IS-J.*] 


11.  Masteb  and  Sebtant  (|  185*)— Fellow 
Sebv ants— Who  Abe. 

Whether  an  employ*  is  a  vice  principal  or 
a  fellow  servant  depends  on  the  cnaracter  of 
the  service,  and  not  on  the  grade  or  rank  of 
the  employ*. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  18  385-421;    Dec.  Dig.  8 

12.  Masteb  and  Sebvant  (|  199*)- Fellow 
Sesvants— Who  Abe. 

In  the  absence  of  a  statute,  a  hoisting  en- 
gineer engaged  in  lowering  miners  into  a  mine 
IS  a  fellow  servant  of  the  miners,  except  in  the 
performance  by  him  of  a  positive  duty  of  the 
employer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  8  «1;  Dec.  Dig.  8  199.*] 

13.  Masteb  and  Sebvant  (8  287* )— Fellow 
Sebvants — Competency  of  Fellow  Serv- 
ants—Question FOB  JUBY. 

Whether  a  hoisting  engineer  at  a  mine  was 
incompetent,  within  Comp.  St.  1910.  8  3491, 
prohibiting  the  employment,  as  a  hoisting  en- 
|;ineer,  of  one  addicted  to  the  use  of  intoxicat- 
ing liquors,  held,  under  the  evidence,  for  the 
jury. 

liSd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  88  1051-1067;  Dec  Dig.  8 
287.*] 

14.  Master  and  Sebvant  (S  287*)— Fellow 
Servants— Question  fob  Coubt  and  Jury. 

The  existence  of  the  relation  of  fellow 
servants  is  a  question  of  law,  where  the  facts 
are  conceded  and  all  reasonable  minds  must 
draw  the  same  conclusion;  but,  where  the 
facta  are  disputed,  the  question  is  a  mixed 
question  of  law  and  fact  for  the  jury,  under 
proper  instructions. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §8  1051-1067;  Dec  Dig.  8 
287.*] 

15.  Masteb  and  Sebvant  (8  287*)— Injuby 
TO  .Servant— Negligence  of  h^LLOv  Sebv- 
ant. 

In  an  action  for  injuries  to  a  miner  while 
being  lowered  into  a  mine  on  the  cage,  the  is- 
sue whether  the  negligence  causing  the  injury 
was  that  of  a  fellow  servant  or  of  the  em- 
ployer, respecting  the  duty  to  provide  and 
maintain  reasonably  safe  machinery.  Held,  un- 
der the  evidence,  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §8  1051-1067;  Dec  Dig.  8 
287.*] 

16.  Master  and  Sebvant  (8  286*) — Negli- 
gence OF  Masteb— Questions  fob  Juby. 

Whether  an  operator  of  a  mine  was  neg- 
ligent in  failing  to  require,  as  a  reasonable 
rule,  the  testing  of  hoisting  machinery  by  low- 
ering and  raising  the  cage  before  allowing  the 
miners  to  use  it  held,  under  the  evidence,  for 
the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8§  1001,  1006,  1010-1050; 
Dec.  Dig.  8  286.*] 

17.  Masteb  and  Servant  (8  127*)— Obliga- 
tion OP  Master— Negligence. 

The  operator  of  a  mine  who  maintains 
hoisting  machinery  for  his  employes  on  their 
way  to  and  from  their  work,  must  repair  de- 
fects not  occurring  in  the  progress  of  the  work 
and  as  a  detail  of  the  work  of  operation,  and  a 
failure  to  do  so,  after  notice  or  under  circum- 
stances charging  notice,  is  actionable  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  8  2.'>2;    Dec.  Dig.  8  127.*] 
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18.  MAsnsB  AND   Sekvant   (S  235*)— Injury 

TO   SBBVANT— CONTKIBUTOBT  NEOLIOENCE. 

An  employe  in  a  mine,  engaged  in  under- 
ground work,  without  any  duty  to  inspect  a 
hoisting  appliance  used  by  him  and  other  em- 
ployes similarly  engaged  in  work,  is  not  charge- 
able with  knowledge  of  defects  in  the  appli- 
ance, and  is  not  guilty  of  such  negligence  as 
precludes  a  recovery  for  an  injury  caused  by 
BDch  defects. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  710-722;  Dec.  Dig.  S 
235.*] 

19.  Masteb  and   Sebvant   (}  129*)— Injubt 
TO   Sebvant  —  Neqligence  —  Fboximate 

CAtlSB. 

Where  an  employer  maintaining^  hoisting 
machinery  for  his  emi>Ioy6s  engaged  in  under- 
ground work  in  his  mine  knew,  or  by  reason- 
able care  ought  to  have  known,  of  a  defect  in 
the  machinery,  whereby  water  leaked  and  froze 
on  the  brake,  the  proximate  cause  of  an  in- 
jury to  an  employe  by  the  falling  of  the  cage 
while  being  lowered  into  the  mine  was  the  fail- 
ure to  repair  the  defect,  and  the  employer 
could  not  escape  liability  by  showing  that  ice 
formed  because  of  the  cold. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i!  257-263;  Dec.  Dig.  t 
129.*] 

Error  to  District  Court,  Albany  County; 
Charles  E.  Carpenter,  Judge. 

Action  by  Erling  J.  Engen  against  the 
Kambler  Copper  &  Platinum  Company,  a 
corporation.  There  was  a  judgment  for  de- 
fendant, and  plaintiff  brings  error.  Revers- 
ed and  remanded. 

M.  C.  Brown  and  C.  P.  Arnold,  for  plain- 
tiff In  error.  H.  V.  S.  Groesbeck,  for  defend- 
ant In  error. 

POTTER,  J.  This  action  was  brought  In 
the  district  court  In  Albany  county  by  Erling 
J.  Engen  against  the  Rambler  Copper  & 
Platinum  Company,  a  corporation,  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  sustained  by  the  plaintiff  on  the  9th 
day  of  February,  1909,  through  the  negli- 
gence of  the  defendant. 

The  plaintiff  was  employed  by  the  defend- 
ant to  work  In  and  about  its  mine,  and  bad 
been  so  employed  for  several  years,  whenever 
the  mine  was  In  operation.  It  is  admitted 
by  the  pleadings  that  the  mine  was  operated 
by  means  of  a  shaft  sunk  thereon  to  the 
depth  of  100  feet  and  more,  through  which 
the  ore  and  mineral  taken  from  the  under- 
f^ronnd  workings  were  hoisted  to  the  sur- 
face ;  the  answer  alleKfng  that  the  shaft  was 
170  feet  deep,  and  that  a  hoist  was  estab- 
lished at  the  mine,  operated  by  steam  pow- 
er, applied  by  means  of  a  large  boiler  and 
stationary  engine  and  other  machinery  and 
appliances  necessary  for  the  operation  and 
control  of  said  hoist. 

The  petition  alleges  that  the  means  pro- 
vided for  the  plaintiff  to  go  to  and  return 
from  bis  underground  place  of  work  was  a 
cage,  which  was  raised  and  lowered  by  ma- 
chinery under  control  of  an  engineer,  and 
tbat  plaintiff  was  required  to  go  to  and  from 


his  work  In  that  way.  This  allegation  is  de- 
nied by  the  answer.  On  the  morning  of  the 
day  above  mentioned,  for  the  purpose  of  be- 
ing lowered  to  his  place  of  work,  the  plain- 
tiff, with  five  other  employes  of  the  defend- 
ant, went  upon  the  cage  which  was  operated 
by  said  hoisting  machinery,  and  upon  a  sig- 
nal or  word  to  the  holstman  or  engineer, 
Indicating  that  the  men  were  ready  to  be 
lowered,  the  cage  was  started;  but,  Instead 
of  descending  under  the  usual  control  of  the 
machinery  provided  for  that  purpose,  it  drop- 
ped rapidly  to  the  bottom  of  the  mine,  re- 
sulting In  the  injuries  to  plaintiff  complain- 
ed of. 

Briefly  stated,  the  allegations  of  negli- 
gence are  as  follows:  That  the  engineer  (one 
Holmes)  was  incompetent  and  careless  and 
reckless  by  habit,  and  that  the  defendant 
was  negligent  In  employing  him;  that  the 
shafthouse  was  Improperly  and  negligently 
constructed,  and  the  pipes  conducting  water 
and  steam  around  and  over  the  hoisting  ma- 
chinery were  Improperly  and  carelessly  plac- 
ed; that  the  defendant  negligently  allowed 
said  pipes  and  a  certain  valve  connected 
therewith  to  get  out  of  repair,  so  that  the 
same  leaked,  and  the  moisture  therefrom 
during  the  night  before  plaintiff's  injury  was 
negligently  allowed  to  accumulate  upon  and. 
about  the  machinery  and  form  frost  and  Ice 
thereon,  thereby  rendering  the  same  unsafe 
and  unfit  for  service:  that  the  defendant 
did  not  adopt  a  necessary  and  reasonable 
rule  requiring  the  engineer  to  raise  and  low- 
er the  cage  before  the  workmen  entered 
thereon  in  the  morning,  and  did  not  Instruct 
him  to  take  that  or  any  other  precaution  to 
protect  the  plaintiff,  and  that  the  defendant 
neglected  its  duty  to  have  the  sliafthouse, 
hoist,  and  machinery  examined  or  Insiiected 
at  reasonable  intervals  of  time,  or  at  all. 
It  is  alleged  tbat  by  reason  of  said  negligent 
acts  and  omissions  of  the  defendant  the  cage 
and  machinery  became  a  great  danger  to 
plaintiff,  and  an  unsafe  way  of  going  to  and 
from  his  place  of  work;  that  on  the  morn- 
ing in  question,  using  due  care  and  without 
any  fault  on  his  part,  the  plaintiff  stepped 
on  the  cage  to  be  lowered  to  his  place  of 
work,  and  thereupon,  through  said  alleged 
negligence  of  the  defendant,  the  cage  was 
started  without  being  tested,  the  brakes  were 
useless  by  reason  of  said  frost  and  Ice,  the 
engineer,  because  of  his  Incopocity,  was  un- 
able to  stop  the  cage,  and  it  dropped  down 
the  shaft  w-ith  great  velocity,  whereby  the 
left  foot  of  the  plaintiff  was  crushed  and  the 
bones  therein  dislocated,  the  miLscles  and 
tendons  of  his  ankle  joints  were  torn,  and  he 
was  severely  brul.sed  and  greatly  Injured. 

By  the  first  defense  in  the  answer,  the  al- 
legations of  negligence  were  speciflcally  de- 
nied. The  answer  also  contained  affirma- 
tive allegations,  in  substance,  as  follows: 
For  a  second  defense,  that  each  of  defend- 


•  For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  £  Rep'r  Indexes 


Digitized  by 


Google 


870 


121  PACIFIC  REPORTER 


(Wyo. 


ant's  aerrants.  Including  the  boistman,  wbo 
In  any  manner  contributed  to  plaintiff's  In- 
juries, was  a  fellow  servant  of  the  plaintiff. 
For  a  third  defense,  that  if  the  person  oper- 
ating the  hoist  was  Incompetent  the  plain- 
tiff was  fully  acquainted  with  bis  character 
and  incapacity,  and  with  such  knowledge 
continued  voluntarily  to  work  and  descend 
the  shaft  in  the  cage  at  his  own  risk;  and 
without  compulsion  on  the  part  of  the  de- 
fendant. For  a  fourth  defense,  that  the  al- 
leged defects  In  the  machinery  and  applianc- 
es, if  they  existed,  were  apparent  and  read- 
ily discernible  by  plaintiff  and  others,  and 
that  plaintiff,  having  the  same  means  as  the 
defendant  of  ascertaining  the  condition 
thereof,  continued  voluntarily  to  work  in 
and  about  tbe  same  at  his  own  risk,  without 
compulsion  from  tbe  defendant.  For  a  fifth 
defense,  that  the  injuries  complained  of,  if 
sustained  as  alleged,  were  due  to  and  caused 
by  one  of  the  risks  and  dangers  Incident  to 
plaintiff's  employment,  and  that  he  assumed 
the  risk  of  such  Injuries  and  dangers  by  de- 
liberately selecting  the  cage  as  a  means  of 
going  to  work,  knowing  that  it  bad  not  been 
tested,  when  there  were  provided  for  bim 
safe,  secure,  sufSclent,  and  convenient  man- 
ways  and  ladders  in  another  compartment  of 
tbe  shaft.  For  a  sixth  defense,  contributory 
negligence  on  tbe  part  of  tbe  plaintiff  was 
alleged.  In  connection  with  the  denial  of  tbe 
allegation  of  the  petition  charging  negligence 
in  failing  to  have  the  shafthonse  and  ma- 
chinery examined  and  Inspected,  it  was  al- 
leged in  the  first  defense  that  there  were  fre- 
quent examinations  and  inspections,  and  that 
said  sbafthouse  and  machinery  were  exam- 
ined and  inspected  dally  by  tbe  boistman 
and  mine  foreman  and  other  agents  and  em- 
ployes of  defendant  The  reply  which,  it  is 
claimed,  was  filed  denied  generally  the  al- 
legations of  each  affirmative  defense,  and 
specifically  that  the  boistman  was  a  fellow 
servant  of  the  plaintiff,  or  that  plaintiff  was 
negligent  at  any  time  or  in  any  matter  or 
thing,  whereby  his  injuries  were  received, 
but  admitted  that  the  boistman  was  defend- 
ant's agent  for  tbe  examination  and  inspec- 
tion of  the  machinery. 

In  addition  to  proof  of  tbe  fact  that  plain- 
tiff was  employed  by  tbe  defendant  and  was 
Injured  as  above  stated,  evidence  was  pro- 
duced on  his  behalf  for  tbe  purpose  of  show- 
ing that  the  person  engaged  in  operating  tbe 
hoist  was  incompetent ;  that  there  was  a  de- 
fect in  the  machinery  connected  with  the 
hoist  which  caused  or  materially  contributed 
to  the  Injuries  complained  of;  and  that  it 
would  have  been  a  reasonable  rule  to  require 
the  cage  to  be  lowered  and  raised  to  see 
that  it  was  in  working  order  before  the 
workmen  were  allowed  to  descend  therein  to 
their  resiiectlve  places  of  work. 

The  showing  made  by  tbe  evidence  relating 
to  tbe  comi)etency  of  the  boistman  may  be 
summarized  as  follows:  (1)  That  he  was 
not  an  engineer  by  training  or  profession; 


that  the  ordinary  duties  of  a  hoistman  do  not 
require  that  he  should  be  a  skilled  engineer 
or  machinist,  and  usually  be  is  not;  but  he 
should  know  how  to  run  a  hoist,  and  be  a 
cool,  level-headed  man.  (2)  That  he  was 
nervous  and  excitable  at  times,  and  for  that 
reason  an  unsafe  man  for  the  position  in 
cases  of  emergency.  (3)  That  he  was  ad- 
dicted to  the  excessive  use  of  intoxicating 
liquors,  though  it  is  not  shown  that  he  was 
ever  intoxicated  or  used  intoxicating  liquors 
when  at  the  mine;  the  showing  as  to  specific 
instances  of  his  excessive  drinking  referring 
to  occasions  when  be  was  in  town.  One  wit- 
ness, however,  testified  that  his  nerves  bad 
become  affected  by  overindulgence  in  strong 
liquor,  and  that  his  tendency  to  such  Indul- 
gence was  known  among  his  associates,  and 
might  have  been  ascertained  by  the  exer- 
cise of  ordinary  care  and  inquiry.  It  ap- 
pears that  there  bad  been  a  change  In  the 
corporation  operating  tbe  mine,  which  in- 
volved, as  we  understand,  a  change  of  own- 
ership, though  lb  is  not  shown  when  that 
change  occurred;  but  after  the  change  Mr. 
Tannehlll,  wbo  had  been  in  charge  at  the 
mine  for  several  years  as  foreman  or  super- 
intendent, appears  to  have  remained  there 
for  a  time  under  Mr.  Sherwood,  the  new  su- 
perintendent TannehiU  testified  as  to  the 
nervousness  and  excitability  of  the  hoist- 
man,  and,  in  substance,  that  on  account  of 
his  disposition  In  that  respect  he  always 
felt  that  if  he  (the  witness)  was  away  some- 
thing might  happen;  but  that  be  (the  hoist- 
man)  "was  as  good  a  man  as  I  could  find, 
without  trying  some  new  fellow  that  I  did- 
n't know  anything  about"  He  also  testified 
that  he  made  no  objection  or  complaint  about 
tbe  hoistman  to  the  new  superintendent;  and 
it  appears  that  there  had  been  no  previous 
accident  at  the  mine. 

As  to  the  defects  in  the  machinery,  it 
was  shown  that  a  pipe,  "to  keep  the  water 
from  draining  on  top,"  ran  from  the  tbrottle 
valve  of  tbe  engine  over  tbe  hoist,  and  that 
a  valve  was  so  placed  in  that  pipe  above 
the  hoist  that  in  case  it  leaked  the  water 
would  fall  on  the  brake,  or,  as  the  witness 
stated,  "on  tbe  brake — brake  seat — just 
touch  it"  That  fact  was  testified  to  by  Mr. 
Tannehlll,  the  former  foreman  or  superin- 
tendent, and  wbo  was  employed  at  the  mine 
until  about  a  month  prior  to  the  time  of  the 
accident  in  question,  and  who  had  installed 
the  machinery ;  but,  on  cross-examlnatiou. 
he  testified  that  he  had  no  trouble  from  tbe 
valve  leaking  when  he  was  there;  that  he 
considered  it  perfectly  safe,  and  would  have 
changed  it  if  he  had  not  thought  it  safe. 
It  appears  that  at  the  time  of  this  accident 
tbe  mine  was  not  operated  at  night  and 
that  the  night  before  the  accident  was  very 
cold.  The  plaintiff  testified  that  after  the 
accident  he  got  out  of  the  cage  and  crawled 
up  a  ladder  that  was  in  a  separate  compart- 
ment of  the  shaft  aid  when  he  reached  the 
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surface  was  met  hy  tbe  bolstman,  Mr.  Wil- 
liam Holmes,  and  Mr.  Sherwood,  the  super- 
Inteudent,  each  of  whom  explained  to  him 
that  the  accident  was  caused  by  Ice  on  the 
brake.  His  testimony  concerning  such  state- 
ments was  as  follows:  "Q.  Did  they,  or  ei- 
ther of  them,  undertake  to  make  any  ex- 
planation to  you  at  the  time  of  the  cause 
of  the  accident?  A.  Yes;  they  said  there 
was  Ice  on  the  brake.  Q.  Did  one  or  both  of 
them  make  that  statement?  A.  Both  of 
them.  Q.  State,  if  you  know,  how  the  ice 
got  there.  What  did  they  say  as  to  how  the 
ice  got  there?  A.  Well,  I  believe  they  claim- 
ed that  It  was  a  leaking  pipe  there  some- 
where around  the  brake,  and  that  the  water, 
during  the  night,  that  the  water  had  drip- 
ped onto  part  of  the  machinery  and  splash- 
ed it  under  the  brake  and  froze."  Cross- 
examination:  "Q.  Now,  who  was  It  that 
told  you  there  was  Ice  on  the  brake?  A. 
Mr.  Holmes  himself;  that  is,  the  engineer, 
and  Mr.  Sherwood.  Q.  When  was  that?  A. 
Shortly  after  I  got  on  the  surface.  Q.  Did 
they  say  anything  else  about  it?  A.  No ; 
only  that  there  was  a  pipe,  a  Uttle  small 
pipe,  running  over  the  brake,  and  there  was 
a  valve  there  that  was  leaking.  Q.  Now, 
when  did  they  tell  you  that?  A.  Shortly  aft- 
er I  got  out  of  the  mine,  I  told  you.  Q.  That 
same  day?    A.  That  same  day;    yes." 

Tannehin,  the  former  superintendent,  and 
one  Kinney,  after  a  showing  as  to  their  com- 
petency as  witnesses  on  the  subject,  testi- 
fied that  a  reasonable  rule  for  the  opera- 
tion of  the  hoist  wrould  have  been  to  re- 
quire the  lowering  and  raising  of  the  hoist 
to  ascertain  that  It  was  in  working  order 
before  lowering  the  men  down  the  shaft. 
The  witness  Kinney  testified  that  such  a 
rule  is  necessary  and  reasonable  to  provide 
for  the  safety  of  the  men,  for  the  reason 
that  the  machinery  may  stick  after  it  has 
beaj  idle — the  brake  may  stick,  or  there  may 
be  something  the  matter — and  a  proper  test 
is  to  run  the  cage  up  and  down  the  shaft, 
and  that  the  rule  is  the  same  in  all  mines, 
regardless  of  the  number  of  men  employed. 
That  no  such  rule  was  In  force  at  this 
mine,  we  think,  sufficiently  appears.  Mr. 
Tannehill  testified  that  when  he  was  there 
the  machinery  was  occasionally  tested  by 
lowering  and  raising  the  cage,  but  not  gener- 
ally. 

Upon  the  motion  of  counsel  for  defendant 
at  the  close  of  plaintiff's  evidence,  the  court 
instructed  the  Jury  to  return  a  verdict  in 
favor  of  the  defendant,  which  was  accord- 
ingly done,  and  a  judgment  for  the  defend- 
ant was  entered  upon  the  verdict.  The  rul- 
ings upon  the  motion  and  the  instruction 
were  duly  excepted  to,  a  motion  for  new 
trial  was  filed  and  overruled,  and  the  plain- 
tiff has  brought  the  case  here  on  error. 

[1,2]  1.  The  first  question  to  be  consider- 
ed arises  upon  the  contention  of  counsel  for 
defendant  that  no  reply  was  filed,  and  that 


the  allegations  of  new  matter  in  the  an- 
swer therefore  stand  admitted.  The  statute 
provides  that,  where  the  answer  contains 
new  matter,  the  plaintiff  may  reply  to  the 
same,  denying  generally  or  specifically  each 
allegation  controverted  by  him,  and  may  also 
allege,  in  ordinary  and  concise  language,  any 
new  matter,  not  inconsistent  with  the  i)eti- 
tion,  constituting  an  answer  to  such  new 
matter  in  the  answer.  Comp.  Stat,  f  4390. 
And  that  every  material  allegation  of  new 
matter  in  the  answer,  not  controverted  by 
the  reply,  shall,  for  the  purpose  of  the  ac- 
tion, be  taken  as  true.  Id.  g  4401.  At  the 
hearing,  counsel  for  plaintiff  suggested  a 
dimlnntloD  of  the  record,  and  presented  an 
affidavit  of  the  clerk  of  the  district  court, 
stating  that  the  affiant  had  been  informed 
that  the  original  papers  transmitted  by  him 
to  this  court  did  not  contain  the  reply;  that 
under  an  oral  agreement  of  counsel  and  the 
advice  of  the  court  the  plaintiff  was  given 
permission  to  file  a  reply  during  the  trial, 
and  the  case  proceeded  as  if  the  reply  had 
been  filed;  that  the  appearance  docket  kept 
by  affiant  shows  that  a  reply  was  filed;  and 
that  it  was  filed,  either  on  the  2Sth  or  26th 
day  of  March,  1910,  but  the  original  reply 
cannot  be  found.  An  affidavit  of  Mr.  Arnold, 
one  of  plalntiflTs  counsel,  was  also  presented, 
affirming  the  truth  of  the  facts  stated  in  the 
clerk's  affidavit,  and  stating  further  that 
the  case  came  on  for  trial  March  25,  1910,  at 
which  time  the  court  sustained  a  motion  of 
the  plaintiff  to  strike  from  the  defendant's 
answer  certain  matter  as  redundant  and  ir- 
relevant; that  to  save  defendant's  counsel 
the  necessity  of  preparing  a  new  answer, 
and  to  facilitate  the  business  of  the  court, 
a  Jury  being  then  in  attendance,  It  was 
agreed  in  open  court  by  counsel  for  defend- 
ant, and  at  the  suggestion  of  the  court,  that 
the  case  proceed  to  trial  as  if  a  reply  deny- 
ing new  matter  had  been  filed,  and  that  the 
plaintiff  be  permitted  to  file  such  reply  dur- 
ing the  trial;  that  affiant  drew  the  reply, 
which  was  verified  by  the  oath  of  associate 
counsel  on  March  25,  1910.  and  on  that  day 
handed  to  the  clerk  of  court  for  filing;  that 
an  office  copy  was  retained  by  affiant,  and 
Is  attached  to  the  affidavit ;  that  the  copy 
so  attached  is  In  all  respects  an  exact  copy 
of  the  reply  that  was  filed,  save  and  except 
that  affiant  is  unable  to  state  positively 
whether  it  was  sworn  to  before  the  clerk 
of  court  or  a  certain  named  notary  public. 
The  copy  attached  to  counsel's  affidavit 
shows  that  each  and  every  allegation  of  new 
matter  in  the  answer  here  claimed  to  stand 
admitted  for  want  of  a  reply  was  denied. 
No  contrary  showing  was  made.  Counsel  for 
plaintiff  asked  leave  to  file  the  copy  of  the 
reply,  authenticated  by  said  affidavits,  as  a 
part  of  the  record,  that  It  may  be  consider- 
ed as  the  reply  filed  in  the  cause. 

The  record  supports  the  showing  made  by 
the  affidavits  in  these  respects:    It  appears 
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thereby  that  plalntifTs  motion  to  strike  from 
the  answer  the  seventh  defense  and  a  large 
part  of  the  first  defense  was  sustained 
March  25,  1910;  that  the  trial  commenced 
on  that  day  and  continued  through  the  fol- 
lowing day,  and  that  the  motion  for  a  di- 
rected verdict  was  taken  under  advisement 
and  decided  on  March  28,  1010,  wliich  is  al- 
so the  date  on  which  the  verdict  appears  to 
have  been  filed.  And  if  it  be  conceded  that 
proof  of  the  facts  alleged  as  new  matter  in 
the  answer,  or  an  admission  that  they  were 
true,  would  defeat  recovery,  it  appears  tliat 
a  failure  to  file  a  reply  was  not  mentioned 
as  a  ground  for  the  motion  for  a  peremptory 
instruction  in  favor  of  defendant,  although 
several  grounds  for  that  motion  were  specif- 
ically stated,  which  would  seem  to  indicate 
an  understanding  that  the  reply  might  be 
filed  during  the  trial,  and  that  the  trial  had 
proceeded  as  though  the  necessary  reply  had 
l)een  filed.  The  rule  is  apparently  well  set- 
tled that  after  a  contest  on  the  merits,  as  if 
new  matter  in  the  answer  were  denied,  the 
want  of  a  reply  will  be  deemed  waived,  or 
the  reply  will  be  presumed  to  have  been  lost. 
1  Bates,  Pi.  &  Pr.  308;  Jordan  v.  Bank.  74  N. 
Y.  4(i7,  30  Am.  Rep.  319;  Franc  v.  Nlrdiinger, 
41  Ohio  St.  208;  Nor.  Supply  Co.  v.  Wan- 
gard,  123  Wis.  1,  100  N.  W.  lOGC,  107  Am. 
St.  Rep.  984;  Ames  v.  Parrott,  61  Neb.  847, 
80  N.  W.  50.3,  87  Am.  St.  Rep.  536.  But, 
■without  deciding  w^hether  the  original  record 
in  this  cause  would  warrant  the  inference 
that  the  reply  was  waived,  the  showing  made 
upon  the  suggestion  of  a  diminution  of  the 
record  is  clearly  sufficient,  we  think,  to 
show  that  a  reply  was  properly  filed,  and 
that  the  same  has  been  lost.  Upon  that 
showing,  the  authenticated  copy  will  be 
permitted  to  be  filed  as  part  of  the  record 
and  be  considered  as  the  reply. 

[3-6]  2.  A  witness,  who  for  a  month  or 
more,  about  six  months  prior  to  the  accident, 
had  been  employed  as  engineer  or  hoistman  at 
the  mine,  was  asked  by  plaintiffs  counsel 
about  the  condition  of  the  machinery  when 
he  was  there.  Thereupon  the  court  inquired 
as  to  the  time  referred  to,  and  counsel  stated 
that  it  was  six  months  before,  and  that  thej- 
proposed  to  show  the  condition  of  the  ma- 
chinery six  months  prior  to  that,  and  again 
after  the  accident,  for  the  purpose  of  show- 
ing that  it  was  In  the  same  condition.  An 
objcc-tion  to  the  offer  as  too  remote  was  sus- 
tained ;  the  court  saying.  "Confine  it  to  the 
day  of  the  accident."  The  ruling  was  ex- 
cei)ted  to,  and  is  here  assigned  as  error.  Be- 
fore the  offer  was  made,  plaintiff  bjid  given 
the  testimony  above  quoted  as  to  the  state- 
ments made  to  him  to  the  effect  that  the 
accident  was  caused  by  Ice  on  the  brake,  re- 
sulting from  a  leaky  pipe  above  the  hoist, 
and  It  is  evident  that  his  counsel  relied 
thereon  as  evidence  tending  to  show  tliat  on 
the  day  of  the  accident,  or  the  night  before, 
there  was  a  leak  in  the  valve  that  was  in 
the  pipe  above  the  brake,  and  that  such  de- 


fect was  the  proximate  cause  of  the  injuries; 
and  we  thluk  that  their  offer  is  to  l)e  fairly 
understood  as  proposing  to  show  tliat  the 
same  defect  existed  six  months  and  more  be- 
fore, as  well  as  after,  the  accident  If  that 
condition  before  the  accident  could  be  shown. 
It  would  have  been  comi)eteut  for  two  reasons: 
It  might  tend  to  show  the  leaky  condition  of 
the  valve  on  the  day  of  the  accident,  particu- 
larly in  connection  with  the  statements  of  the 
superintendent  and  hoistman,  and  might  be 
important  as  identifying  the  leaky  pii>e  re- 
ferred to  by  such  statements.  Further,  It  was 
necessary  for  plaintiff  to  show  actual  or  con- 
structive notice  of  the  defect  on  the  part  of 
the  defendant  to  charge  it  with  liability  on 
the  ground  that  it  had  not  exercised  the  care 
required  to  keep  Its  machinery  and  appli- 
ances In  reasonably  safe  repair  for  the  pro- 
tection of  its  employes;  and  it  Is  not  the 
law  tluit  for  such  purpose  inquiry  concern- 
ing the  alleged  defect  must  be  confined  to  the 
day  of  the  accident,  but  evidence  of  the  condi- 
tion some  time  prior  thereto  and  down  to  the 
time  of  the  accident  Is  admissible.  Shea  v. 
Pac.  Power  Co.,  145  Cal.  680,  79  Pac.  373; 
Austin  v.  Fitchburg  R.  R.  Co.,  172  Mass.  4&4, 
52  N.  E.  .'527;  Rockford  City  Ry.  Co.  v.  Blake. 
173  111.  354,  50  N.  E.  1070,  04  Am.  St.  Rep. 
122;  Reese  v.  Min.  Co.,  17  Utah,  4S9,  54  Pac. 
759;  Island  Coal  Co.  v.  Neal,  15  Ind.  App.  1.5, 
42  N.  E.  953,  43  N.  E.  4C3;  Chicago,  etc.,  R.  R. 
Co.  V.  Chipmau.  87  111.  App.  202 ;  Colo.  Mort- 
gage Co.  V.  Rees,  21  Colo.  4;{5,  42  Pac.  42; 
Richmond  Ry.,  etc.,  Co.  v.  Bowles,  92  Va. 
738,  24  S.  K.  388;  Welfelt  v.  Illinois  Cent. 
R.  Co.,  149  111.  App.  317.  In  the  Colorado 
case  cited,  the  court  say,  as  to  evidence  of- 
fered tending  to  show  a  previous  and  contin- 
uous defective  condition:  "The  evidence  was 
relevant  for  this  purpose,  and  also  competent 
to  show  notice  and  knowledge  on  the  part  of 
the  company."  In  Austin  v.  Railroad,  supra, 
the  court  say:  "We  think  that  it  woxild  have 
been  competent  for  the  jury  to  find  that  the 
car  had  been  some  days  at  least  in  an  unsafe 
condition  for  transportation,  and  that  the  de- 
fendant knew  or  ought  to  have  known  of  its 
condition."  In  Coal  Co.  v.  Neal,  supra,  evi- 
dence of  the  condition  of  the  roof  of  a  mine 
in  which  an  accident  occurred  for  a  year 
prior  thereto  was  said  to  be  "clearly  admis- 
sible, when  taken  In  connection  with  evidence 
that  the  same  condition  remained  until  the 
accident,  as  It  certainly  tended  to  charge  ap- 
pellant with  knowledge  of  the  defect,  because 
if  it  had  thus  long  existed  It  might,  by  the 
exercise  of  reasonable  care,  have  been  dis- 
covered." And  in  the  California  case  cited 
evidence  of  the  existence  of  the  alleged  de- 
fect a  year  or  two  before  the  accident  was 
held  admissible,  where  the  offer  was  coupled 
with  a  proposal  to  show  that  the  same  con- 
dition continued  down  to  the  time  of  the  ac- 
cident. We  think  the  exclusion  of  the  evi- 
dence as  to  the  condition  before  the  accident 
was  error.  It  is  contended  by  counsel  for 
defendant  that  the  witness  gave  substantial- 
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]y  the  evidence  tbat  was  offered  In  answering 
other  questions.  We  do  not  think  so;  nor 
was  the  error  cured  by  the  fact  that  after- 
wards the  witness  Tannehlll  testified,  on 
cross-examination,  tbat  he  had  no  trouble 
with  the  valve  leaking  when  he  was  there. 
"We  know  of  no  reason  preventing  the  plain- 
tiff from  showing  the  condition  by  two  or 
more  witnesses,  within  reasonable  limits; 
bnt  we  fail  to  find  tbat  the  evidence  offered 
and  excluded  was  covered  by  the  testimony 
of  any  other  witness. 

[6]  3.  Counsel  for  defendant  contends  tbat 
the  plaiutllTs  injuries  were  caused   by  his 
own  negligence  in  selecting  the  cage  to  de- 
scend to  his  place  of  work,  instead  of  going 
down  the  manway  or  ladders  that  had  been 
provided  by  the  defendant  for  that  purpose 
in  another  compartment  of  the  shaft.    This 
is  not  sustained  by  the  evidence.    While  it 
apipears  tbat  provision  bad  been  made  for 
going  into  the  mine  by  means  of  ladders  so 
constructed  that  there  was  a  platform  every 
12  feet,  it  was  abundantly  shown  that  the 
customary  method  employed  by  the  men  in 
going  to  and  from  their  work  In  the  mine 
was  by  the  cage;    and  the  evidence  tended 
strongly  to  show  defendant's  knowledge  of 
such  custom,  and  that  it  permitted  the  same, 
without  objection,  for  such  a  period  of  time 
as  to  justify  a  belief  that  it  assented  thereto. 
It  appears  that  while  Mr.  Tannehlll  was  su- 
I)erintendent   he  frequently    went  down   the 
shaft  that  way   and   occasionally   with   the 
men.     He  testified  tbat  up  to  the  time  he 
went  away  from  there  "we  always  went  up 
and  down  the  cage,  when  it  was  possible  to 
go  that  way.    Of  course,  if  the  cage  was  out 
of  use,  or  in  use  for  something  else,  we  went 
on  the  ladder ;   but,  then.  It  was  very  seldom 
tbat  any  one  went  on  the  ladder."    And,  fur- 
ther, that  he  may  not  have  directed  the  men 
to  go  by  the  cage;   bnt  "It  was  the  general 
understanding."    It  appears  that  there  was 
no  order  or  rule  requiring  the  men  to  use  the 
cage   for   the   purpose   stated,    or   directing 
them  not  to  do  so ;    and,  though  the  work- 
men  who   testified   stated   that   they  might 
have  used  the  ladders,  they  did  not  usually 
do  so,  and  one  of  them  testified  tbat  they 
would  have  lost  their  job  If  they  did.    None 
of  the  witnesses  testified  that  the  purpose 
of  the  ladder  or  ladders  was  for  the  con- 
renience  or  use  of  the  employes  in  going  to 
and  returning  from  their  places  of  work  in 
the  mine;    but  the  testimony  tends  to  show 
that   it  was  generally  used  for  a  different 
purpose.     Upon   the  evidence,  it  cannot  be 
lield,  as  a  matter  of  law,  that  in  using  the 
cage  as  a  means  for  descending  the  shaft  to 
Ills  place  of  work  the  plaintiff  was  negligent. 
This  point  was  not  stated  as  a  ground  for 
the  motion  for  the  peremptory  instruction. 
If  there  Is  anything  in  the  proposition,  it 
■WBS  at  least  a  question  for  the  jury.    Boyle 
v^.  Columbian  Fire  Proofing  Co.,   182  Mass. 
S»3,  64  N.  E.  72«;   Stringbam  v.  Stewart,  100 
js'.  X.  616,  8  N.  m  575.    In  a  case  where  it 


did  not  appear  tbat  the  employer  was  aware 
of  a  similar  custom  of  Its  employes,. or  that 
It  had  ever  authorized  it,,  liability  for  an  in- 
jury occurring  thereby  was  denied.  Gribben 
V.  Mln.  &  MIU.  Co.,  142  Cttl.  248,  75  Pac.  839. 
That  is  not  the  situation  in  the  case  at  bar. 

4.  The  evidence  tends  to  show  that  the 
accident  was  caused  by  the  fact  tliat  there 
was  Ice  on  the  brake,  formed  by  the  freezing 
of  water  that  had  fallen  upon  it  from  the 
valve  In  the  drain  pli)e  running  over  the 
hoist,  as  above  described,  whereby  the  brake 
became  of  little,  If  any,  use  in  regulating  the 
descent  of  the  cage.  If  that  is  true,  it  would 
follow  as  a  necessary  Inference  that  the 
rnlve  leaked.  Having  been  so  located  tbat  In 
case  of  a  leak  the  water  from  the  value 
would  fall  upon  the  brake,  and  by  freezing,  if 
not  otherwise,  interfere  with  the  proper  oper- 
ation of  the  hoist,  it  became  the  duty  of 
some  one  to  be  reasonably  prudent  lu  keeping 
It  in  repair,  or  ascertain,  by  the  exercise  of 
reasonable  care,  tbat  the  brake  and  other 
parts  of  the  hoisting  machinery  were  in 
working  order.  It  Is  contended  by  counsel 
for  defendant  that,  if  there  was  any  negli- 
gence in  tbat  respect,  or  In  any  other,  that 
caused  the  accident.  It  was  the  negligence 
of  the  holstman,  a  fellow  servant  of  the  plain- 
tiff, for  which  the  defendant  would  not  be  lia- 
ble. Counsel  for  plaintiff  contend  that  the 
proximate  cause  of  the  accident  and  the  re- 
sulting Injury  to  the  plaintiff  was  the  neg- 
ligence of  the  defendant  in  allowing  the  valve 
to  remain  where  it  was  placed,  and  in  failing 
to  exercise  proper  care  to  keep  it  in  reason- 
ably safe  repair,  as  well  as  in  the  employ- 
ment Of  an  Incompetent  holstman,  and  fail- 
ure to  Inspect  and  to  adopt  a  reasonable  rule 
for  testing  the  hoist. 

Before  proceeding  to  discuss  the  question 
thus  presented,  it  should  be  stated  tbat  there 
is  nothing  in  the  evidence  to  show  the  con- 
dition of  the  valve,  as  to  leaking,  prior  to 
the  night  of  the  accident,  unless  something 
in  that  connection  might  be  indicated  by  the 
statements  made  to  the  plaintiff  immediately 
after  the  accident  above  alluded  to;  but 
the  absence  of  such  evidence  may  have  oc- 
curred through  the  ruling  of  the  court,  con- 
fining the  showing  to  the  day  of  the  acci- 
dent. 

There  is  no  statute  in  this  state  defining 
the  relation  of  fellow  servants,  or  changing 
or  modifying  the  rules  which  have  been  es- 
tablished by  judicial  decisions  upon  the  prin- 
ciples of  the  common  law  for  determining 
the  liability  of  an  employer  for  injuries  sus- 
tained by  an  employe  In  the  discharge  of 
bis  duties.  Statutes  have  been  enacted  im- 
posing certain  duties  upon  an  employer  In 
specified  cases,  and  giving  the  right  of  ac- 
tion for  damages  where  an  injury  has  oc- 
curred as  a  result  of  a  willful  violation  of 
such  duties;  but  they  are  not  applicable 
here. 

[7,  t]  The  principle  that,  In  the  absence 
of  a  statute  providing  otherwise,  the  master 
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is  not  liable  In  an  action  for  damages  for 
an  Injury  occurring  to  an  employ©  through 
the  negligence  of  a  mere  fellow  servant  is 
too  well  settled  to  require  discussion,  and 
was  recognized  and  applied  In  McBride  t. 
Union  Pac.  Ry.  Co.,  3  Wyo.  248,  21  Pac.  687. 
But  It  Is  equally  well  settled  that  certain 
duties  are  personal  to  the  master  and  can- 
not be  delegated,  so  that  if  the  servant 
charged  with  the  performance  of  those  du- 
ties falls  to  perform  or  negligently  performs 
tttem  the  master  cannot  escape  liability  on 
the  ground  that  such  negligent  servant  was 
a  fellow  servant  of  the  one  injured.  That 
rule  was  also  referred  to  and  stated  in  the 
case  cited  as  one  of  the  exceptions  to  the 
general  principle  exonerating  the  master 
from  liability  for  the  negligence  ol  a  fellow 
servant  It  is  the  duty  of  the  master.  In 
the  X)erforma'nce  of  such  nondelegable  duties 
to  exercise  ordinary  or  reasonable  care,  or, 
as  otherwise  expressed,  the  care  and  skill 
tliat  a  man  of  ordinary  prudence  would  ob- 
serve under  the  circumstances.  And  It  is 
generally  held  that  it  is  the  master's  duty 
for  the  protection  of  his  employes  to  exer- 
cise such  care  and  skill  in  the  following 
particulars,  among  others:  (1)  To  furnish 
them  with  reasonably  safe  machinery,  ap- 
pliances, tools,  and  place  to  work,  and  to 
keep  the  same  in  reasonably  safe  repair. 
(2)  To  employ  competent  and  sufSdent  em- 
ployte  with  whom  to  work.  (3)  To  estab- 
lish and  enforce  reasonable  rules  for  the 
safe  conduct  and  regulation  of  bis  business. 
2  Thomas  on  Negligence  (2d  Ed.)  p.  1389;  4 
Thomp.  Com.  on  Neg.  §  3767.  For  the  neg- 
ligent performance  of  any  of  these  duties,  or 
the  negligent  failure  to  perform  the  same, 
the  master  is  therefore  liable  whenever  it 
appears  that  such  negligence,  either  alone  or 
concurrently  with  the  negligence  of  one  for 
whose  conduct  the  master  would  not  be  an- 
swerable, is  a  proximate  or  eflSclent  cause  of 
the  Injury  complained  of. 

[S]  The  duty  of  providing  and  maintain- 
ing a  reasonably  safe  place  In  which  to 
work  and  reasonably  safe  machinery  and  ap- 
pliances requires  reasonable  Inspection  and 
tests.  The  duty  of  the  employer  to  guard 
bis  workmen  against  unnecessary  and  un- 
reasonable risks  extends,  not  only  to  those 
that  are  known  to  him,  but  also  to  such  as 
a  reasonably  prudent  man,  in  the  exercise 
of  ordinary  diligence,  would  know  or  dis- 
cover, having  regard  to  the  danger  to  be 
avoided.  4  Thomp.  Com.  on  Neg.  {  3783. 
As  to  this  matter,  however,  there  exists  a 
well-recognized  distinction  between  defects 
or  dangers  which  arise  In  the  progress  of 
the  work  and  constitute  part  of  Its  details 
and  risks,  and  those  which  do  not.  If  the 
defect  belongs  in  the  former  class,  the  mas- 
tet  Is  not  liable;  that  is  to  say,  where  he 
has  done  all  that  is  Incumbent  upon  him  in 
providing  for  the  safety  of  the  place,  ma- 
chinery, or  appliances,  then,  if  the  same  be- 
comes  unsafe   by   reason  of  changes  inci- 


dental to  the  progress  of  the  work,  or  by 
reason  of  the  conduct  of  the  fellow  servants 
of  the  servant  injured,  the  master  is  not  an- 
swerable. Id.  if  3781,  3876.  But  where  the 
duty  of  inspection  exists,  the  one  who  is  se- 
lected or  employed  to  i>erform  it  represents 
the  master ;  and  bis  negligence  in  perform- 
ing or  falling  to  perform  the  duty  is  the 
negligence  of  the  employer. 

[II]  We  think  the  evidence  tended  to  show 
that  the  falling  of  the  cage  was  the  result 
of  negligence,  and  that  It  was  sufficient  to 
be  submitted  to  the  jury  upon  that  question, 
unless  it  can  be  lield,  as  a  matter  of  law,  ei- 
ther that  the  cause  of  the  accident  was  the 
negligence  of  the  hoistman  as  a  fellow  serv- 
ant of  the  plaintiff,  or  that  for  some  other 
reason  appearing  from  the  evidence  the  de- 
fendant would  not  be  liable.  It  is  uniformly 
held  that,  where  the  injury  is  caused  by  neg- 
ligence in  the  performance  or  failure  to 
perform  one  of  the  positive  duties  of  the 
employer,  the  fellow  servant  doctrine  does 
not  apply ;  for  as  to  such  duty  the  negligent 
servant  upon  whom  the  duty  rested  is  re- 
garded as  a  vice  principal,  and  his  act  or 
failure  to  act  is  the  act  or  failure  of  the 
employer.  In  other  respects,  the  authorities 
are  conflicting  concerning  the  rule  for  de- 
termining, in  the  absence  of  statute,  when 
the  relation  of  fellow  servants  exists.  What 
may  be  said  to  be  the  prevailing  rule,  be- 
cause it  seems  to  be  the  one  more  generally 
adopted,  is  that  the  fact  which  determines 
whether  the  negligent  employ^  is  a  fellow- 
servant  of  the  one  injured  or  a  vice  princi- 
pal is  not  his  grade  or  rank,  but  the  char- 
acter of  the  act  or  service.  That  has  been 
the  doctrine  of  the  federal  courts,  at  least 
since  the  decision  in  the  case  of  Baltimore 
&  Ohio  Railroad  v.  Bangh,  149  U.  &  368.  13 
Sup.  Ct.  914,  37  L.  Ed.  772,  where  it  was 
said:  "If  the  act  is  one  done  In  the  dis- 
charge of  some  positive  duty  of  the  master 
to  the  servant,  then  negligence  in  the  act  is 
the  negligence  of  the  master;  but.  If  it  be 
not  in  the  discharge  of  such  positive  duty. 
then  there  should  be  some  personal  wrong 
on  the  part  of  the  employer  before  he  is 
held  liable  therefor."  And  in  New  England 
Railroad  Co.  v.  Conroy,  175  U.  S.  323,  20 
Sup.  Ct.  85,  44  L.  Ed.  181,  the  opinion  in  the 
Bnugh  Case  is  quoted  from  with  approval 
and  the  earlier  case  of  Chicago,  Milwaukee 
&  St  Paul  Railroad  v.  Ross,  112  U.  S.  377,  5 
Sup.  Ct  184,  28  L.  Ed.  787,  was  overruled, 
in  which  it  had  been  held  that  a  conductor 
of  a  freight  train,  by  reason  of  his  author- 
ity as  the  one  in  charge  of  the  train,  was  a 
vice  principal ;  the  court  saying  as  to  that 
case:  "We  think  it  went  too  far  In  holding 
that  a  conductor  of  a  freight  train  Is.  ipso 
facto,  a  vice  principal  of  the  company." 

[11]  The  question  is  not  here  involved 
whether  in  every  case  it  would  be  improper 
to  consider  the  relative  rank  or  superior 
authority  of  the  one  shown  to  have  been 
negligent  especially  where  the  authority  ia 
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general  over  the  entire  business  or  over  a 
large  and  distinct  department,  and  we  shall 
therefore  express  no  opinion  concerning  It; 
but  as  a  general  rule  we  think  the  one  above 
stated  Is  best  sustained  upon  principle  and 
authority,  viz.,  that  the  character  of  the 
Kervlce,  rather  than  the  grade  or  rank,  is 
the  determlnlikg  factor.  One  of  the  positive 
duties  of  an  employer  is  said  to  be  that  of 
supervision ;  and  it  may  be  that  the  gen- 
eral rule  stated  affords  adequate  protection 
to  those  in  subordinate  positions  against 
the  negligent  acts  of  a  superior  without  the 
necessity  of  qualification  <fr  exception.  The 
case  of  McBrlde  v.  Union  Pacific  Ry.  Co.,  3 
Wyo.  248,  21  Pac.  687,  has  been  cited  as  ap- 
proving the  superior  servant  rule  announced 
In  the  Ross  Case.  2  Bailey  on  Per.  InJ.  ( 
737.  When  the  McBrlde  Case  was  decided, 
Wyoming  was  a  territory,  and  the  decisions 
of  its  courts  were  controlled  by  those  of  the 
Supreme  Court  of  the  United  States  as  the 
court  of  last  resort;  It  would  be  more  cor- 
rect, therefore,  to  say  that  the  Ross  Case 
was  followed  and  applied,  so  far  as  the  ques- 
tion was  Involved.  While  that  rule  seems 
to  have  been  applied  in  the  McBrlde  Case, 
it  was  not  independently  stated  or  discussed. 
[1J]  In  the  absence  of  a  statute  provid- 
ing otherwise,  and  where  it  does  not  appear 
that  the  negligence  of  the  holstman  causing 
the  injury  complained  of  occurred  in  the 
performance  or  failure  to  perform  a  positive 
duty  of  the  employer,  by  the  clear  weight  of 
authority,  it  is  held  that,  as  to  his  duty  to 
lower  men  to  their  work  in  the  mine,  he  is 
their  fellow  servant.  Bartonshill  Coal  Co. 
V.  Held,  3  Macq.  266,  19  Eng.  Rul.  Cas.  107 ; 
Bradbury  v.  Kingston  Coal  Co.,  157  Pa.  231, 
27  Atl.  400;  Mulhem  v.  Lehigh  Valley  Coal  Co., 
161  Pa.  270,  28  Atl.  1087;  Buckley  v.  Gould, 
etc.,  Mln.  Co.  (C.  C.)  14  Fed.  833;  Wood  v. 
New  Bedford  Coal  Co.,  121  Mass.  252;  Trew- 
atba  V.  Buchanan,  etc.,  Mln.  Co.,  96  Cal. 
494,  28  Pac.  571;  Spring  Valley  Coal  Co.  v. 
Patting,  86  Fed.  4.S3,  .30  C.  C.  A.  168 ;  Stoll 
V.  Daly  Mln.  Co.,  19  TTtah,  271,  67  Pac.  295. 
And  likewise  the  engineer  operating  an  el- 
evator. Specs  V.  Baggs,  198  Pa.  112,  47  Atl. 
875,  52  L.  R.  A.  933,  82  Am.  St.  Rep.  792; 
Stringham  v.  Hilton,  111  N.  Y.  188,  18  N.  E. 
S70. 1  L.  R.  A.  483:  Wolcott  v.  Studebaker  (C. 
r.)  34  Fed.  8 ;  Mann  v.  OSullivan,  126  Cal.  61, 
.58  Pac.  375.  77  Am.  St.  Rep.  149.  In  Illinois 
the  conaiisoclatlon  rule  prevails,  viz.,  tliat  to 
constitute  the  servants  of  a  common  master 
fellow  servants,  so  as  to  exonerate  the  mas- 
ter from  liability  for  an  injury  caused  to  one 
of  them  through  the  negligence  of  another.  It 
Is  necessary  that  they  should  be  at  the  time 
actually  co-operating  with  each  other  In  the 
particular  business  in  hand  in  the  same  line 
of  employment,  or  that  their  duties  should 
l>e  such  as  to  bring  them  into  habitual  as.so- 
rlation.  so  that  they  may  exercise  a  mutual 
Influence  on  each  other  promotive  of  caution, 
applying  that  rule,  it  is  held  in  that  state 
that  the  holstman  and  miner  are  not  fellow 


servants.  Spring  Valley  Coal  Co.  v.  Patting, 
210  111.  842,  71  N.  E.  371;  IlllnolB,  etc.,  Co.  t. 
Clonl,  215  111.  583,  74  N.  E.  761.  In  those 
cases,  it  appeared,  however,  that  the  engi- 
neer received  his  signals  from  either  a  top 
eager  or  a  bottom  eager,  and  tliat  the  miner 
injured  had  nothing  to  do  in  that  connection. 
There  were  only  a  few  men  employed  in  the 
mine  in  question,  and  the  signal  to  start  the 
cage  was  given  by  the  men,  or  one  of  tbem, 
about  to  be  lowered  down  the  sliaft,  so  that 
it  must  be  held  in  line  with  the  great  weight 
of  authority  that,  except  as  to  some  positive 
duty  of  the  defendant  to  be  performed  by 
the  holstman,  the  latter  was  a  fellow  serv- 
ant of  the  plaintiff;  and  an  instruction  to 
that  effect  upon  the  undisputed  evidence 
would  have  been  proper.  Also  that  for  his 
negligence  as  such  fellow  servant  the  defend- 
ant would  not  be  liable,  unless  it  was  shown 
that  he  was  incompetent;  that  the  defendant 
negligently  employed  him  or  retained  him  in 
its  employ  as  holstman ;  and  that  his  unfit- 
ness for  the  position  was  the  proximate  or 
efilcient  cause  of  the  injury. 

[IS]  There  was  evidence  tending  to  show 
that  he  was  addicted  to  the  use  of  intoxicat- 
ing liquors,  and  that  his  capacity  was  aflTect- 
ed  thereby.  Not  only  was  it  the  duty  of  the 
defendant  ordinarily  to  exercise  reasonable 
care  in  selecting  a  competent  holstman,  and 
one  not  habitually  addicted  to  the  use  of 
Intoxicating  liquors,  so  that  if  its  negligence 
in  that  particular  caused  an  injury  to  an- 
other employe,  not  himself  at  fault,  the  de- 
fendant would  be  liable ;  but  the  statute  de- 
clares that  no  person  addicted  to  tlie  use  of 
intoxicating  liquors  shall  be  employed  as 
hoisting  engineer.  Comp.  Stat.  1910,  |  3491. 
By  reason  of  that  statute,,  if  not  otherwise, 
it  wag  at  least  the  duty  of  the  defendant 
to  make  or  cause  to  be  made  reasonable  in- 
quiries concerning  the  liablts  of  Holmes,  the 
holstman,  as  to  the  use  of  intoxicating  liq- 
uors, and  a  failure  to  do  so  would  constitute 
negligence.  While  it  might  be  seriously  doubt- 
ed whether  the  evidence  on  this  subject,  rea- 
sonably considered,  shows  that  the  accident 
may  liave  been  the  result  of  the  holstman's 
incompetency,  assuming  him  to  have  been  in- 
competent, it  should  have  been  submitted  to 
the  Jury  with  all  the  other  evidence  in  the 
case  for  their  determination  as  to  the  proxi- 
mate cause  of  the  injuries  complained  of;  for 
we  do  not  think  that  the  peremptory  Instruc- 
tion can  be  sustained  on  the  theory  that  the 
evidence  Justified  the  court  in  saying,  as  a 
matter  of  law,  that  the  proximate  cause  of 
the  injury  was  solely  the  negligence  of  a  fel- 
low servant 

[14,  It]  The  existence  of  the  relation  of  fel- 
low servants  is  a  question  of  law,  where  all 
the  facts  relating  to  the  matter  are  conceded 
or  undisputed,  and  all  reasonable  minds  must 
draw  the  same  conclusion  therefrom.  Where 
the  evidence  Is  not  thus  conclusive,  or  the 
facts  are  disputed,  the  question  is  at  least  a 
mixed  question  of  law  and  fact,  to  be  deter- 
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mined  by  the  Jury  tinder  proper  Instructions. 
The  question  was  presented  upon  the  plead- 
ings and  the  evidence  whether  the  holstman 
was  charged  with  and  was  negligent  concern- 
ing the  performance  of  a  positive  duty  of  the 
defendant,  as  well  as  the  question  whether  the 
defendant  was  negligent  respecting  the  duty 
to  provide  and  maintain  reasonably  safe  ma- 
chinery. Including  the  duty  of  reasonable 
Inspection,  and  to  adopt  and  enforce  reason- 
able rules  for  Its  operation.  The  answer 
does  not  specifically  allege  that  it  was  the 
holstraau's  duty  to  Inspect  the  machinery; 
but  It  does  allege  that  the  machinery  was 
dally  inspected  by  the  holstuian,  the  mine  fore- 
man, and  other  agents  and  employes  of  the 
defendant,  and  the  reply  admits  that  the 
holstman  was  defendant's  agent  for  the  pur- 
pose of  inspection.  In  Fox  v.  Iron  Co.,  89 
Mich.  387,  50  N.  W.  872,  upon  the  general 
rule  above  stated  for  determining  the  rela- 
tion of  fellow  servants,  it  was  held  that  the 
head  engineer,  who  was  charged  with  the 
duty  of  keeping  a  certain  hoisting  apparatus 
in  repair,  was,  as  to  that  duty,  not  a  fellow 
servant  of  the  plaintlfT  who  was  Injured; 
for  the  dnty  belonged  to  the  corporation  to 
perform.  And  in  Atchison,  etc.,  R.  Co.  v. 
Mulligan,  C7  Fed.  560,  14  C.  C.  A.  547,  that, 
respecting  the  duty  of  inspecting  a  locomotive 
engine,  the  engineer  represented  the  com- 
pany, and  was  not  the  fellow  servant  of  an- 
other employ^,  injured  as  the  result  of  a  de- 
fective condition. 

[16]  There  Is  very  little  in  the  evidence 
touching  the  matter  of  the  holstmau's  duty, 
beyond  the  showing  that  it  was  his  duty  to 
run  the  engine  and  hoist.  Whether  the  leak 
in  the  pipe  or-  valve,  or  the  presence  of  ice 
on  the  brake,  could  have  been  discovered  up- 
on a  reasonable  examination,  and  whether 
such  examination  should  have  been  made 
owing  to  the  coldness  of  the  weather,  If  not 
otherwise,  were,  if  not  questions  of  fact 
alone,  at  least  mixed  questions  of  law  and 
fact,  to  be  properly  submitted  to  th6  Jury; 
or,  to  state  the  matter  in  more  general  termst 
it  should  have  been  left  to  the  Jury  to  deter- 
mine, under  proper  instructions,  whether  the 
negligence,  if  any,  that  caused  the  injury 
was  the  negligence  of  a  mere  fellow  servant, 
or  the  negligence  of  the  defendant  respecting 
its  duty  to  provide  and  maintain  reasonably 
safe  machinery.  We  think,  also,  that  upon 
the  evidence  the  question  should  have  been 
submitted  to  the  Jury  whether  there  was 
negligence  on  the  part  of  the  defendant  in 
falling  to  require,  as  a  reasonable  rule,  the 
testing  of  the  machinery  by  lowering  and 
raising  the  cage  before  allowing  the  work- 
men to  use  it. 

[17]  It  would  clearly  be  the  duty  of  the 
defendant  to  repair  the  leak  in  the  valve, 
if  dangerous,  unless  the  defect  was  one  occur- 
ring in  the  progress  and  as  one  of  the  de- 
tails of  the  work  of  operating  the  hoist  or 
machinery,  and  to  be  attended  to  as  part  of 


that  work;  and  the  failure  to  do  so  after  no- 
tice of  the  defect,  or  under  circumstances 
sufficient  to  charge  the  defendant  with  no- 
tice, would  be  negligence.  We  are  not  pre- 
pared to  say  that  the  evidence  as  to  notice 
was  sufficient  to  require  or  Justify  the  sub- 
mission of  this  question  to  the  Jury;  for. 
as  above  stated,  there  is  no  direct  showing 
as  to  the  length  of  time  the  defect  had  ex- 
isted, nor  as  to  actual  notice  prior  to  the  ac- 
cident. The  only  evidence  in  support  of  the 
allegation  that  the  hoist  was  Improperly  con- 
structed is  that  of  Mr.  TanneblU,  who  in- 
stalled the  machinery,  and  who  testified  that 
the  valve  was  so  placed  that  if  it  leaked  the 
water  would  fall  on  the  brake ;  but,  on  cross- 
examination,  he  testified  that  he  considered 
that  to  be  perfectly  safe,  and  if  he  had  not 
thought  so  he  would  have  changed  it  We 
cannot  say,  therefore,  as  a  matter  of  law,  that 
there  was  Improper  construction;  nor  do  we 
think  the  evidence  on  this  point  would  fur- 
nish any  ground  for  hoklLug  the  peremptory 
Instruction  to  be  prejudicial  error.  We  shall 
refer  to  a  few  cases,  seeming  to  be  analo- 
gous In  principle,  as  illustrating  and  sup- 
porting the  views  above  expressed. 

In  Alaska  United  Gold  Mln.  Co.  v.  Keat- 
ing, 116  Fed.  561,  53  C.  C.  A.  655,  decided 
by  the  Circuit  Court  of  Appeals  for  the 
Xlnth  Circuit,  the  action  was  brought  to  re- 
cover damages  for  a  iiersonal  injury  to  a 
miner,  caused  by  the  cage  In  which  he  was 
being  lowered  in  the  shaft  coming  suddenly 
in  contact  with  a  chair  or  bar  that  had  been 
negligently  left  down  and  across  the  shaft 
at  a  point  about  290  feet  below  the  surface. 
The  trial  court  instructed  the  Jury  that  the 
negligence  in  leaving  the  chair  or  bar  down 
and  across  the  shaft  was  the  negligence  of 
a  fellow  servant,  and  not  the  carelessness 
or  negligence  of  the  defendant,  and  that  the 
verdict  should  be  for  the  defendant.  The 
court  say:  "This  instruction  was  clear,  posi- 
tive, and  direct,  and  disposed  of  the  question 
of  liability  of  the  defendant  In  this  action, 
with  one  single  qualification,  and  that  was 
the  question,  did  the  defendant  owe  to  the 
plaintiff  a  positive  duty  to  use  reasonable 
precaution  to  ascertain  whether  the  shaft 
was  clear  of  obstructions  before  lowering 
him  down  the  shaft  to  his  place  of  work? 
This  question  the  court  submitted  to  the 
Jury  as  a  question  of  fact,  to  be  determined 
from  the  evidence  relating  to  the  custom  in 
the  operation  of  mines  where  this  precau- 
tion was  taken  to  secure  the  safety  of  the 
workmen,  A  number  of  witnesses  testified 
that  such  a  custom  did  prevail  in  many 
mines,  because  of  the  danger  of  obstructions 
and  displaced  timbers  in  the  shaft,  caused 
by  blasting  operations.  There  was  also  the 
inference  that  the  time  elapsing  between  the 
coming  up  of  the  night  shift  and  the  going 
down  of  the  day  shift,  to  which  the  plaintiff 
belonged,  made  it  specially  necessary  that 
the  effect  of  such  disturbances  should  be  as- 
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certained  before  sending  workmen  down  the 
shaft.  What  wag  a  reasonable  precaution 
to  be  taken  by  the  defendant  to  secure  the 
safety  of  the  plaintiff,  under  the  circum- 
stances of  the  case,  was  a  question  of  fact 
for  the  Jury,  and  justlfled  the  instructions 
of  the  court"'  The  case  of  McFall  ▼.  Iowa 
Cent  Ry.  Co.,  96  Iowa,  723,  66  N.  W.  321, 
and  104  Iowa,  47,  73  N.  W.  355,  was  an  ac- 
tion against  a  railway  company  for  Injury 
to  a  brakeman  through  the  alleged  negli- 
gence of  the  defendant  in  permitting  its  wa- 
ter tank  to  become  out  of  repair,  whereby 
the  water  was  permitted  to  run  on  and  over 
the  tracks,  forming  a  sheet  of  ice  thereon, 
which  rendered  the  same  dangerous  for 
brakemen  to  perform  their  duty  of  coupling 
cars  passing  on  Its  tracks  and  over  said  ice. 
It  was  held  that,  there  being  evidence  tend- 
ing to  show  negligence  on  the  part  of  the  de- 
fendant, and  that  plaintiff  was  not  guilty 
of  negligence,  the  question  was  for  the  Jury, 
and  a  direction  to  find  for  defendant  was 
error. 

In  the  case  of  Balhoff  v.  Mich.  Cent.  R. 
Co..  106  Mich.  606,  65  N.  W.  592,  it  appeared 
that  a  brakeman  was  killed  by  the  derail- 
ment of  a  car  that  was  being  backed  upon 
a  side  track,  caused  by  the  formation  of  Ice 
on  the  tracks  at  a  point  where  there  was  a 
slight  depression  in  the  roadbed.  Held,  that 
It  was  the  duty  of  the  defendant  to  provide 
a  reasonably  safe  track,  one  which,  meas- 
ured by  the  standard  of  good  railroading  as 
actually  conducted,  can  be  said  to  be  rea- 
sonably safe,  and  if  such  standard  required 
the  danger  of  Ice  freezing  over  the  track 
to  be  foreseen,  and  the  making  of  provision 
to  prevent  It,  then  it  would  be  negligence 
to  omit  such  provision;  and  the  same  rule 
would  furnish  the  test  of  the  adequacy  of 
provisions  made.  Held,  further,  that  these 
were  questions  of  fact,  unless  the  evidence 
•was  conclusive  and  uncontradicted,  one  way 
or  the  other;  and,  that  not  being  the  case. 
It  was  a  question  for  the  Jury  whether  a  rea- 
sonably safe  place  had  been  furnished  by 
the  defendant.  In  Louisville  &  Nashville  R. 
Co.  V.  Kemper,  153  Ind.  618,  53  N.  E.  931, 
where  it  appeared  that  the  railroad  company 
permitted  a  portion  of  its  roadbed  under- 
neath the  cross-ties  to  l)ecome  soft  by  reason 
of  the  flow  of  water  from  a  hydrant  of  the 
company,  so  that'  the  rails  and  cross-ties 
would  sink  down  when  the  weight  of  a  car 
was  placed  thereon,  such  condition  not  being 
obvious  or  apparent,  but,  l>elng  known  to  the 
company,  or  by  the  exercise  of  ordinary  care 
discoverable  by  it,  the  company  was  held 
negligent  in  falling  to  keep  the  roadbed  In 
a  sound  and  safe  condition  for  the  protec- 
tion of  its  employes. 

It  was  held,  In  Flfleld  v.  Northern  Rail- 
road, 42  N.  II.  225,  that  an  action  may  l>e 
maintained  against  a  railroad  corporation 
for  an  injury  to  a  brakeman,  caused  by  the 
negligence  of  the  company  In  permitting  Its 


road  to  become  blocked  with  snow  and  Ice, 
and  a  car  to  be  out  of  repair;  the  plaintiff 
being  in  no  fault  The  court  said:  "Wheth- 
er the  negligence  [of  the  master]  consisted  In 
not  discovering  or  in  not  removing  the  de- 
fects himself,  or  in  not  employing  any  or  a 
sufficient  number  of  repairmen,  or  compe- 
tent ones,  the  action  could  be  founded  upon 
his  personal  negligence.  •  •  •  Ordinary 
care  and  prudence  may  have  required  that 
workmen  should  have  been  employed  to  re- 
pair the  cars,  and  to  remove  the  snow  and 
Ice  from  the  track." 

It  appeared  In  the  case  of  Courtney  t. 
Cornell,  49  N.  T.  Super.  Ct  286,  that  the 
plaintiff  was  Injured  while  employed  by  de- 
fendants in  operating  a  derrick  used  in  con- 
structing a  building,  and  was  Injured  as  the 
result  of  the  slipping  of  the  derrick  from 
Its  place  while  in  use.  The  accident  was 
caused  by  the  stretching  of  the  guy  ropes 
from  rain  which  fell  the  night  before  the 
morning  of  the  accident,  and  there  was  evi- 
dence that  the  accident  might  have  been 
prevented  by  proper  precautions;  one  of 
such  precautions  being  the  usual  one  after 
a  rainy  day,  according  to  the  testimony  of 
an  exi)ert  witness,  of  testing  the  ropes  by 
raising  from  the  ground  the  Iron  column  for 
which  the  derrick  was  used,  watching  It  to 
see  what  the  rope  gives,  and  then  straighten- 
ing the  derrick  up  again.  It  was  the  duty 
of  defendant's  foremiin  to  construct  and  rig 
the  derrick,  and  he  sui)erlnteDded  the  start- 
ing of  the  derrick  on  the  morning  of  the 
accident  Immediately  prior  thereto.  It  was 
held  that  the  dismissal  of  the  action  at  the 
trial  was  error ;  that  it  was  the  continuous 
duty  of  defendants  to  furnish  their  employes 
a  properly  rigged  derrick,  and  to  maintain 
It  In  such  condition ;  and  that  the  foreman's 
negligence  In  that  regard  was  the  negligence 
of  defendants ;  for  as  to  such  duty  the  fore- 
man was  not  the  fellow  servant  of  the  plain- 
tiff, though  In  other  respects  he  might  have 
been,  but  was  the  agent  and  representative 
of  defendants  concerning  the  duty  of  the 
latter  to  provide  and  maintain  a  safe  der- 
rick for  the  workmen,  so  far  as  reasonable 
care  and  precaution  could  effect  that  result. 
See,  also,  Hnrsen  v.  N.  P.  R.  Co.,  1.39  Wis. 
186,  120  N.  W.  826;  Thomas  v.  Ross,  75 
Fed.  552,  21  C.  C.  A.  444 ;  Donnelly  v.  Gran- 
ite Co.,  90  Me.  110,  37  Atl.  874;  Mayer  v. 
Llebmann,  16  App.  DIv.  54,  44  N.  Y.  Supp. 
1067;  Lawson  v.  Truesdale,  60  Minn.  410, 
62  N.  W.  546;  Nutzman  v.  Germania  Life 
Ins.  Co.,  78  Minn.  504,  81  N.  W.  518 ;  Kreigh 
V.  Westlnghouse  &  Co.,  214  U.  S.  249,  29  Sup. 
Ct  619,  53  L.  Ed.  984. 

[11,19]  It  does  not  appear  that  It  was 
any  part  of  the  plaintiffs  duty  to  Inspect 
the  machinery,  and  we  perceive  nothing  In 
the  evidence  that  would  Justify  taking  the 
case  from  the  Jury  on  the  ground  that  the 
plaintiff  ought  to  have  known  of  the  alleged 
defect  that  may  have  caused  the  accidoit 
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or  that  he  was  hlmseir  negligent  Nor  can 
such  action  be  sustained  on  the  ground  sug- 
gested in  defendant's  brief  that  the  accident 
was  the  result  of  an  act  of  God.  "If  there 
la  any  Interrenlng  human  agency  which  con- 
tributes to  cause  the  damage,  it  cannot  be 
considered  as  caused  by  an  act  of  God." 
Sandy  r.  Lake  St  El.  R.  Co.,  235  111.  101, 
85  N.  B.  300;  Welfelt  v.  111.  Cent  R.  Co., 
149  111.  App.  317.  The  fact  that  the  water 
on  the  brake  froze,  because  the  night  be- 
fore the  accident  was  very  cold,  would  not 
exempt  the  defendant  from  liability,  If  it 
should  be  found  that  the  negligence  of  the 
defendant  In  fnlling  to  repair  a  defect,  tlie 
existence  of  wliich  It  Icnow  or  onslit  to  have 
known  by  the  exercise  of  reasonable  care,  or 
in  failing  to  Inspect,  or  in  any  other  particu- 
lar within  the  allegations  of  the  petition, 
was  a  proximate  cause  of  the  Injury. 

For  the  reasons  stated,  tlie  judgment  must 
be  reversed,  and  the  cause  remanded  for 
new  trial. 

BEARD,  C.  J.,  concurs.  SCOTT,  J.,  did 
not  sit 


(45  Mont.  -/) 

PULLEN  V.  CITY  OF  r>UTTB. 
(Supreme  Court  of  Montan.i.    Feb.  IT,  1012.) 

1.  Municipal    Corporatio.ns    ({   81S*)— Ac- 
no.Ns  for  I.njuries— Evidence. 

In  na  action  aRiiinat  a  «it.v  for  injnrici 
claimed  to  have  resulted  from  a  defective 
•idewnlk,  it  is  uot  error  to  permit  a  witnvss 
to  testify  that  a  few  days  after  the  accident 
tbe  sidewalk  was  repaired,  when  lucb  tcsti- 
Diooy  is  adniirted  only  to  sljoW  the  conditioa 
of  tlie  sidewalk  at  the  time  of  the  accident, 
and  not  to  sliow  negligence. 

[I'M.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Uig.  }{  172t;-1738;  Vvc. 
Dig.  jl  8l8.*J 

2.  Appeal  a.nd  Rrrob   (J  1048*)— Review- 
Harmless  I-^KItOR. 

Wlirre  tbe  answer  of  a  witness  to  a  ques- 
tion given  over  ohjectiun  was  tb.-it  lie  did  nut 
know,  the  overruling  of  the  objection  is  uot 
reversible  error. 

[Rd.  Note.— For  other  cnBcs,  see  Apponl  and 
Error.  Cent  Dig.  U  41-IU-^lUO;  Dec.  Uig.  } 
1048.*J 

3.  Mu.MCiPAL   Corporations    <i   81S*)— .\c- 
TiotNS  kor   Injuries— iCviuK.NcK. 

In  an  action  agiiinst  a  city  for  Injnries 
•  laimed  to  have  hoon  caused  by  irrrgnlariiios 
in  a  sidewalk  Irippiag  and  throwing  plnintilT. 
evidence  Ibat  utiier  [iprKi>n.i  itnd  stumbled  at 
tliat  point  was  iidnii.-isililp.  Iw>tb  as  sliowing 
llie  diinK\-roiis  cltii ruder  of  the  place,  and  as 
bearing  on  tbe  >|iieslion  of  notice. 

(Ed.  Note.— Imt  oilier  cases,  see  Municipal 
Corporations,  Cent.  l>ig.  {{  172U-1738;  Dec. 
Dig.  I  SIS.'] 

4.  Appeal  and  Erkob    (S   1058*)— Uevibw- 

ll.MIMI.KSS    I'lKROR. 

Where  an  objection  to  a  nnestlon  Is  sim- 
taiaed.  but  siibseqnently  tbe  witness  answers 
a  suhstaiiiially  !iiniil;ir  question.  Ilie  sustain- 
ing of  the  olijeeiion  is  not  reversiblo  error. 

(Ed.  Note. — I'or  otlior  enses.  ooe  Anneal  sad 
Error.  Cent.  IMg.  {|  4100,  41*0(1-42110 ;  Dec. 
Dig.  {  10i>S.»J 


6.  Municipal  Cobpobatiows    (I  818*)— Ac- 
tions FOB  INJURIBS— Evidence. 

In  an  action  against  a  city  for  injnriei 
received  from  a  defective  sidewalk,  an  onii- 
nance  of  the  city  defining  the  duties  of  the 
street  commissioner,  city  marshal,  and  police 
men  is  competent  evidence  as  bearing  on  tbe 
question  of  notice. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  tS  172ft-1738;    Dec 

0.  Appeal  and  Ebbob    (|  232*)- Review- 
Necessity  opi  OnjEcnoNS. 

Tbe    admission    of    evidence   Incompetent 

under   tbe   pleadings   is   not   reversible   error, 

where  it  was  not  objected  to  on  that  ground. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error.  Cent.  Pig.  j;    i;«l,  1303,  1430.  1431; 

Dec.  Dig.   ft  232;*    Trial,  Cent   Dig.  {}  211- 

222,  <5!)l-fl03.] 

7.  MOSICIPAL    COBPORATIONS     (I    S21*)— DE- 
FECTIVE Sidewalks— Law  ob  B'act. 

Whelher.  an  ineiiuality  of  from  four  to 
six  inches  in  the  height  of  the  abutting  ends 
of  two  pieces  of  sidewalk  constitutes  such  a 
dangerous  defect  as  to  subject  tbe  city  to  lia- 
bility is  a  question  of  fact. 

(iCd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {J  1745-1707;  Dec 
Dig.  {  S21.»J 

8.  Municipal   Corporations    (|  812*)— No- 
tice OP  Injuries— Sukficie:«ct. 

Under  Itev.  Codes,  f  a280,  requiring  no- 
tice of  personal  injuries  from  defective  side- 
walks to  be  given  by  the  person  injured  or  by 
some  one  in  bis  behalf,  a  notice  signed  "Sl, 
Attorney  for  P.,"  is  siifDcient  tbe  acts  of  the 
attorney  being  presumed  to  be  regular  and 
liy  authority,  especially  wliere  tiie  objection 
to  the  signature  was  not  made  in  tbe  trial 
court. 

(Ed.  Note. — For  otlier  cases,  see  Municipal 
Corporations,  Cent  Dig.  {}  lCDC-1707;  Dec 
Dig.  {  812.*J 

0.  Evidence  (I  44*)— Judicial  Noticb— Or- 
FK-ERs  OF  Court. 

Tbe  Supreme  Court  will  take  judicial  no- 
tice that  a  certain  person  is  an  attorney  and 
olliccr  of  that  court  in  good  standing. 

[Ed.  Note.- For  other  cases,  see  Evidence, 
Cent.  Dig.  I  CO;    Dec.  Dig.  f  44.*] 

10.  Municipal  Corporations  (|  810*)— Ag- 
tio.ns  fob  I.NJUBIES— Variance. 

In  an  action  for  injuries  from  a  defective 
sidewalk,  evidence  lield  not  to  show  that  plaia- 
lllT  was  injured  liy  stepiiing  into  a  bole,  and 
lience  not  to  constitute  a  variance  from  the 
nllegntions  of  tbe  complaint  that  she  was 
tri|i|>ed  and  thrown  down,  causing  tbe  injuries. 
(i-;d.  Note.- For  other  cases,  see  Municipal 
CoriKirntions,  Cent  Dig.  U  1711-1724;  Dec 
Dig.  {  SJO.*] 

11.  .TuDOMKNT  (I  570*)- Dab  to  New  Action 
-Necessity  of  Decision  on  the  Merits. 

In  nil  action  a  verdict  was  rendered  for 
the  defendant.  No  juilgment  having  been  en- 
tered on  the  verdict,  pluintilf  procured  a  judg- 
ment to  be  entered  dismissing  the  action  un- 
der Rev.  Codes.  I  0714.  permitting  such  dis- 
missal where  I  lie  successful  party  neglects  fof 
more  tliim  six  months  to  enter  Judgment 
llelil.  that  this  was  not  a  judgment  on  tbe 
merits,  and  did  not  bnr  another  action  for  the 
same  cniisc.  and  it  was  not  necessary  that  the 
judgment  should  have  dismissed  tbe  action 
without  prejudice. 

(Ed.  Note.- For  other  Cases,  see  Judgment, 
Cent.  Dig.  »  1028-104;-.:    Dec  Dig.  I  570.*] 
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12.   DAVAGT8    (I  132*)— PXBSONJLI.  IRJT7BIXS— 
EXCBSSIVE.fBsa. 

A  woDian,  63  years  old,  had  her  arm 
broken,  and  was  hurt  and  bruised,  by  a  de- 
fective sidewalk.  For  eight  or  ten  months  and 
oocasiofall;  thereafter  she  was  unable  to  use 
ber  hand,  and  there  was  evidence  that  the  in- 
jury was  permanent.  She  had  suffered,  and 
at  the  time  of  the  trial  still  occasionally  suf- 
fered, pain.  Held,  that  a  judgment  for  $5,000 
was  excessive,  and  would  be  reversed  unless 
plaintiff  consented  to  a  reduction  to  $3,00U. 

[Kd.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  SI  372-385;    Dec  Dig.  I  132.* J 

Appeal  from  District  Oonrt,  Silver  Bow 
Couoty;  John  B.  McCleman,  Judge. 

Action  by  HenrietU  Pullen  against  tbe 
City  of  Butte.  From  a  Judgment  on  a  ver- 
dict for  plaintiff  and  from  an  order  denying 
a  new  trial,  defendant  appeals.  Reveraed, 
unless  plaintiff  consents  to  reduce  Judgment 

H.  Ia  Maury,  Jolin  A.  Smith,  and  N.  A. 
Botering,  for  appellant  Lewis  A.  Smttti,  for 
respondent 

SMITH,  J.  Tbts  Is  an  action  for  damages 
alleged  to  have  been  occasioned  by  the  neg- 
ligent misconduct  of  the  defendant  In  suf- 
fering a  defect  to  exist  in  one  of  its  streets, 
whereby  plaintiff  was  Injured.  The  subject- 
matter  of  the  controversy  was  once  before 
In  this  court  See  Pullen  v.  City  of  Butte, 
S8  Mont  194,  99  Pac.  290,  21  L.  R.  A.  (N. 
S.)  42.  After  tliat  case  was  remanded,  It 
was  retried,  and  a  verdict  rendered  in  fa- 
vor of  tbe  defendant  Counsel  for  tbe  latter 
failed  for  more  than  six  months  to  demand 
that  Judgment  be  entered  or  to  have  Judg- 
ment entered  upon  the  verdict  whereuiion 
counsel  for  the  plaintiff  procured  the  fol- 
lowing judgment  to  be  entered  by  the  court: 
"This  cause  came  on  regularly  for  trial  on 
the  18th  day  of  March,  1909.  A  Jury  of  12 
persons  was  regularly  Impaneled  and  sworn 
to  try  the  said  action.  Witnesses  on  the 
part  of  plaintiff  and  defendant  were  sworn 
and  examined.  After  hearing  the  evidence, 
the  arguments  of  cotmsel,  and  Instructions 
of  the  court  the  jury  retired  to  consider  of 
their  verdict,  and  subsequently  returned  In- 
to court  and,  being  called,  answered  to  their 
names,  and  sny,  'We,  the  jury  in  this  cause. 
And  a  verdict  for  the  defendant  and  against 
the  plaintiff,'  which  verdict  was  returned 
and  filed  on  tbe  20th  day  of  May,  1009.  It 
appearing  to  tbe  court  herein  that  more  than 
six  months  has  elapsed  since  the  rendition 
and  filing  of  oald  verdict  and  that  tbe  de- 
fendant has  neglected  to  demand  and  have 
judgment  entered  for  more  than  six  months, 
and  no  judgment  having  been  entered  here- 
in and  more  than  six  months  having  elapsed 
since  the  rendition  and  filing  of  said  vet^ 
diet  the  said  action  was  on  motion  of  conn- 
ael  for  the  plaintiff  by  tbe  conrt  herein  dis- 
missed on  tbe  Ltth  day  of  December,  1909. 
Wherefore,  by  virtue  of  the  law  and  by  rea- 
son of  tbe  premlMes  aforesaid,  it  is  ordered. 


adjudged,  and  decreed  tbat  th*  said  action 
be  and  tlie  same  la  dismissed."  This  action 
was  subsequentiy  begun  by  filing  a  complaint, 
In  which  It  Is  alleged  inter  alia  tbat  the 
negligence  of  the  defendant  consisted  In  al- 
lowing a  certain  sidewalk  "to  be  In  an  un- 
safe, dangerous,  aiid  defective  condition, 
which  condition  consisted  of  a  dangerous  up- 
rise of  about  six  Inches,  from  an  old  plank 
sidewalk,  to  a  new  cement  sidewalk,  at 
which  junction  of  the  sidewalks  at  the  said 
upraise  the  defendant  had  carelessly,  negli- 
gentiy,  and  in  a  manner  dangerous  to  pe- 
destrians placed  and  fastened  an  old  plank 
across  the  entire  width  of  said  plank  side- 
walk, which  plank  sidewalk  was  at  this  place 
warped,  sagged,  and  uneven,  and  tbe  said  old 
plank  extended  up  from  the  plank  sidewalk 
and  formed  a  part  of  the  said  upraise  at  the 
junction  of  the  plank  and  cement  sidewalk 
as  aforesaid;  tbat,  by  reason  of  the  care- 
lessne.ss  and  negligence  of  the  defendant  as 
aforesaid,  the  plaintiff  while  walking  along 
said  public  sidewalk  was  tripped  and  thrown 
violently  to  the  sidewalk,"  etc.  Plaintiff  had 
judgment  for  $5,000,  and  defendant  appeals 
from  the  judgment  and  an  order  denying  its 
motion  for  a  new  trial. 

[f]  1.  Tbe  first  error  of  whlcb  complaint 
la  made  Is  predicated  upon  tbe  action  of  the 
court  In  allowing  the  witness  Saltry  to  an- 
swer the  following  question:  "I  will  ask 
you  If  you  know  whether  or  not  the  old 
sidewalk  was  ever,  after  September  Ist  1907, 
raised  up  so  that  It  came  level  with  tbe 
cement  sidewalk?"  The  question  was  ob- 
jected to  as  immaterial.  Tbe  Court:  'Tlie 
objection  Is  overruled.  The  court  doesn't 
admit  it  for  the  purpose  of  showing  negli- 
gence, but  for  the  purpose  of  showing  the 
condition  of  affairs  at  the  time,  on  Septem- 
ber Ist  A.  Why,  a  few  days  after  some 
men  came  over  and  fixed  It;  that  Is,  tbey 
raised  it  and  made  It  even  with  the  cement 
sidewalk,  went  back  about  three  inches  and 
gave  it  a  little  raise,  a  little  pitch,  to  make 
it  even.  I  don't  know  bow  long  after,  some 
time,  a  few  days  after,  I  think."  It  is  a 
general  rule  that  the  negligence  which  ren- 
ders a  person  responsible  for  an  accident  de- 
pends upon  what  he  did  and  knew  before  the 
accident,  and  such  negligence  must  be  estab- 
lished by  facts  and  circumstances  which  pre- 
ceded it  and  not  by  acts  done  after  Its  oc- 
currence. Tbe  only  objection  urged  against 
tbe  question  was  that  it  was  Immaterial. 
The  court  was  of  opinion  tbat  it  tended  to 
throw  some  light  upon  the  physical  condi- 
tions existing  at  tbe  time  of  the  accident 
and  expressly  limited  the  testimony  to  that 
point  stating  distinctly  that  it  was  not  ad- 
mitted for  the  purpose  of  showing  negligence. 
Under  tbe  circumstances,  we  find  no  reversi- 
ble OTor  in  the  ruling.  Dow  v.  Sunset  T.  & 
F.  Co..  157  Cal.  587,  106  Pac.  587.  Great 
care  should  be  exercised,  however.  In  admit- 
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ting  this  sort  of  testimony  and  In  guarding 
against  Its  effect,  lest  tbe  Jury  get  the  no- 
tion that  evidence  of  subsequent  changes  or 
repairs  Is  evidence  or  confession  of  prior 
negligence. 

[2]  2.  The  witness  Griffith  was  asked 
whether  McCormlck,  who  was  an  employ^  of 
the  streets  department  In  Butte,  visited  the 
place  after  September  1st  Tbe  question  was 
objected  to  as  fanmaterlal,  but,  as  the  wit- 
ness answered  in  effect  that  be  did  not 
know,  the  matter  Is  not  of  any  importance. 

[3]  3.  Over  the  objection  of  the  defendant, 
the  plaintiff  was  permitted  to  show  that  oth- 
er persons  had  stumbled  at  the  point  where 
she  was  alleged  to  have  received  her  inju- 
ries. There  is  a  conflict  of  authority  as  to 
whether  such  testimony  is  admissible;  but 
this  court  has,  in  effect  held  that  it  Is  prop- 
er evidence,  not  only  of  the  dangerous  char- 
acter of  the  place,  but  as  bearing  upon  the 
question  of  constructive  notice  to  the  city. 
See  Leonard  v.  City  of  Butte,  25  Mont  410, 
65  Pac.  425;  O'Flynn  v.  City  of  Butte,  36 
Mont  493,  93  Pac.  643.  Mr.  Justice  Field, 
^)eaking  for  the  Supreme  Court  of  the  Unit- 
ed States,  in  District  of  Columbia  v.  Armes, 
107  U,  S.  518,  2  Sup.  Ct.  840,  27  L.  E5d.  618, 
said:.  "The  frequency  of  accidents  at  a  par- 
ticular place  would  seem  to  be  good  evidence 
of  Its  dangerous  character — at  least.  It  la 
some  evidence  to  that  effect  Persons  are  not 
wont  to  seek  such  places,  and  do  not  willing- 
ly fall  into  them." 

4.  Objection  is  made  that  some  leading 
questions  propounded  by  plaintiff's  counsel 
were  allowed  to  be  answered;  but  we  find 
no  abuse  of  the  court's  discretion  la  this 
regard. 

{4]  5.  The  witness  Saltry  was  asked  by 
counsel  for  the  defendant  in  cross-examina- 
tion: "I  wUl  ask  you  if  In  your  testimony 
before  you  said  one  word  about  a  ragged 
or  jagged  plank  being  down  there?"  An  ob- 
jection was  sustained  to  the  question,  but 
we  find  on  further  examination  of  his  tes- 
timony that  he  subsequently  answered  sub- 
stantially the  same  interrogatory. 

[t,  I]  6.  Over  the  objection  of  the  defend- 
ant, plaintiff's  counsel  introduced  In  evl- 
d«ice  a  certain  ordinance  of  the  city  of 
Butte  defiulng  the  duties  of  the  street  com- 
missioner, city  marshal,  and  all  policemen. 
It  Is  now  claimed  that,  before  such  ordi- 
nance could  be  introduced,  it  must  have  been 
specially  pleaded.  The  testimony  was  com- 
petent as  bearing  upon  the  question  of  con- 
structive notice  to  the  city  (see  O'Flynn  v. 
City  of  Butte.'  supra),  but  the  particular  ob- 
jection- urged  here  was  not  made  In  the  trial 
court.     - 

[7]  7.  It  111  claimed  that  the  complaint  does 
Aot  state  facts  sufllclent  to  constitute  a  cause 
of  action,  for  the  reason  that  "the  admitted 
Inequality  of  from  four  to  six  Inches  in  the 
abutting  ends  of  the  cement  and  plank  walks 
does  not  constitute  such  a  defect  In  Itself 
dangerous  as  would  subject  tbe  city  to  lia- 


bility." The  following  cases  are  cited  In 
support  of  counsel's  position,  viz. :  Weisse  v. 
City  of  Detroit  105  Mich.  482,  63  N.  W. 
423 ;  Xotter  v.  City  of  Detroit,  107  Mich.  4, 
64  N.  W.  743 ;  Morgan  v.  City  of  Lewlston, 
91  Me.  566,  40  Atl.  645;  Raymond  y.  aty 
of  Lowell,  6  Cush.  (Mass.)  524,  63  Am.  Rep. 
57.  In  these  cases  the  courts  held  as  a  mat- 
ter of  law  that  the  walks  In  question  were 
"reasonably  safe,"  although  in  each  case  the 
plaintiff  was  Injured  by  falling  over  a  rise 
in  tbe  w^alk.  We  have  not  followed  this  line 
of  authorities  in  Montana.  The  case  of 
Leonard  v.  City  of  Butte,  supra,  is,  in  prin- 
ciple, analogous  to  the  one  at  bar.  There 
the  court  held  that  whether  there  is  in  fact 
a  defect  In  the  walk  is  a  question  for  the 
jury — clUng  City  of  Centralla  v.  Baker,  36 
III.  App.  46;  Cromarty  v.  City  of  Boston, 
127  Mass.  329,  34  Am.  Rep.  381 ;  Sullivan  v. 
City  of  Oshkosh,  55  Wis.  508,  13  N.  W.  468; 
McClosky  V.  Moles,  19  R.  I.  297,  33  Atl.  225; 
Harris  v.  Inhabitants  of  Great  Barriugton. 
169  Mass.  271,  47  N.  E.  881;  Todd  v.  City 
of  Troy,  61  N.  X.  506.  In  tbe  case  of  MeU 
V.  City  of  Butte,  27  Mont  506,  71  Pac.  761, 
this  court,  by  Mr.  Justice  IloUoway,  said: 
"All  the  facts  and  circumstances  being  be- 
fore them,  it  was  a  question  for  the  Jury  to 
determine  whether  or  not  the  step  or  offset 
in  tbe  sidewalk  constituted  such  a  defect  as 
the  city,  in  the  exercise  of  ordinary  care  and 
prudence,  should  have  remedied." 

[I]  8.  During  the  course  of  the  trial,  plain- 
tiff offered  In  evidence  a  certain  notice  of 
Injury  theretofore  given  to  the  city.  It  was 
objected  to  for  the  reasons  "that  it  does  not 
advise  the  city  council  of  the  time  when  and 
the  place  where  the  accident  occurred."  The 
notice  Is  not  open  to  these  objections;  but 
it  is  now  urged  that  there  was  not  any  evi- 
dence "to  prove  who  signed  the  notice  and 
no  evldeace  that  it  was  signed  In  behalf  of 
Mrs.  PuUen."  The  notice  is  signed.  "Lewis 
A.  Smith,  Attorney  for  Mrs.  Henrietta  Pul- 
len."  The  statute  provides  that  "the  person 
so  alleged  to  be  injured,  or  some  one  In  his 
behalf,  shall  give  notice  to  the  city."  Sec- 
tion 3289,  Revised  Codes.  We  think  this  no- 
tice Is  sufilcient,  as  haying  been  given  in 
behalf  of  the  plaintiff  by  her  attorney. 

[9]  We  take  Judicial  notice  that  Mr.  Smith 
is  an  attorney  and  olficer  of  this  court  in 
good  standing,  and  the  presumption  attaches 
that  his  acts  are  regular  and  by  authority, 
especially  In  the  absence  of  an  objection  spe- 
cifically calling  attention  to  the  point  sought 
to  be  raised. 

[10]  9.  It  is  contended  that  there  is  a  fatal 
variance  between  the  alfegatlons  of  the  com- 
plaint and  the  plaintiff's  testimony  touching 
the  manner  of  the  accident  To  illustrate 
the  point,  we  have  heretofore  quoted  that 
portion  of  the  complaint  in  which  plaintiff 
alleged  that  "while  walking  along  said  side- 
walk she  was  tripped  and  thrown  violently 
down."  It  Is  now  argued  that  her  testimony 
shows  that  she  was  not  tripped  by  the  up- 
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raise,  but  that  her  foot  was  caught  In  a  hole, 
and  thereby  held  fast.  We  do  not  so  con- 
strue her  testimony.  She  said:  "I  came 
down  the  old  plank  walk  to  the  cement  walk. 
That's  where  I  fell,  when  I  came  to  that. 
The  cement  walk  was  higher.  Walking  fast, 
I  ran  my  foot  under  that  board.  I  couldn't 
see  whether  the  board  was  lying  on  the 
ground.  It  had  my  foot  fast  and  throwed 
me  right  on  my  right  side.  My  foot  caught 
nnder  the  plank."  We  think  this  testimony 
substantiates  the  allegation  that  she  was 
tripped.  It  does  not  show,  as  counsel  sug- 
gest, that  she  stepped  Into  a  hole.  If  she 
had  done  so,  that,  perhaps,  would  disclose  a 
dlfFerent  ground  of  negligence  from  the  one 
pleaded.  We  think  It  may  fairly  be  said  that 
she  was  tripped  and  thrown  to  the  ground 
by  reason  of  getting  her  foot  caught  under 
the  plank  alleged  In  the  complaint  to  have 
been  negligently  placed  at  the  Junction  of 
the  two  sidewalks.  The  old  plank  or  board 
under  which  she  caught  her  foot  and  by 
which  she  was  tripped,  formed  a  part  of  the 
upraisa 

[11]  10.  Another  contention  of  the  appel- 
lant is  that  the  first  action  commenced  by 
the  plaintiff  was  decided  against  her  on  the 
merits  and  therefore  she  cannot  prosecute 
this  cause,  for  the  reason  that  the  matter 
is  res  adjudlcata  between  the  parties.  The 
statute  by  rirtue  of  which  the  first  action 
was  dismissed  provides  that  "an  action  may 
be  dismissed  •  •  •  by  the  court,  when 
after  verdict  •  •  •  the  party  entitled  to 
Judgment  neglects  to  demand  and  have  the 
same  entered  for  more  than  six  months." 
Section  6714,  Revised  Codes.  Because  this 
statute  applies  to  both  plaintiffs  and  defend- 
ants, its  entire  purpose  is  not  plain.  It  is 
not  difficult  to  see  why  an  action  should  be 
dismissed  when  the  plaintifT  neglects  for 
more  than  six  months  to  have  Judgment  en- 
tered on  a  verdict  In  his  favor.  The  reason 
is  that  it  is  the  policy  of  the  law  to  put  a 
speedy  end  to  litigation,  and,  under  such  cir- 
cumstances, a  plaintiff  may  fairly  be  deemed 
to  have  abandoned  the  fruits  of  his  victory. 
But  why  should  an  action  be  dismissed  on 
account  of  the  fact  that  a  defendant  neg- 
lects to  enter  Judgment  on  a  verdict?  The 
only  legitimate  reason  which  occurs  to  us  is 
that  the  Legislature  intended  to  punish  the 
defendant  for  sleeping  on  his  rights  by  mak- 
ing it  possible  for  the  plaintiff  to  begin  a 
new  action.  In  either  case  the  action  of  the 
court  is  In  the  nature  of  a  penalty.  Judg- 
ment of  dismissal  so  entered  is  in  no  sense 
a  judgment  upon  the  merits.  The  Judgment 
pleaded  in  the  answer  shows  on  its  face  that 
it  is  not  a  Judgment  on  the  verdict,  as  such, 
and  the  fact  that  the  plaintiff  caused  the 
same  to  be  entered,  as  she  had  a  right  to  do 
nnder  the  statute,  is  no  evidence  that  she 
intended  thereby  to  voluntarily  abandon  her 
claim  against  the  city.    On  the  contrary,  her 


course  in  that  regard  manifests  an  Intention 
to  take  advantage  of  her  statutory  right  to 
begin  a  new  action.  The  court  could  not  en- 
large her  rights  by  inserting  in  the  Judg- 
ment a  notation  that  the  cause  was  dismiss- 
ed without  prejudice.  See  Glass  v.  Basin  & 
Bay  State  Mln.  Co.,  34  Mont.  8S,  85  Pac.  746. 

[12]  11.  We  think  the  verdict  is  excessive. 
Plaintiff  is  now  63  years  of  age.  As  a  re- 
sult of  her  fall,  her  arm  was  broken,  and 
she  was  considerably  hurt  and  bruised.  For 
eight  or  ten  months  she  was  unable  to  use 
her  band.  During  this  time  she  suffered 
pain,  and  still  suffers  occasionally.  When 
her  arm  gets  tired,  she  Is  unable  to  use  it. 
It  gets  numb,  and  she  is  obliged  to  bathe  it 
with  hot  water.  Dr.  Moore  testified:  "The 
injury  is  permanent.  She  will  never  entire- 
ly regain  the  use  of  her  arm.  In  old  people 
an  injury  of  that  kind  would  be  likely  to 
cause  pain  and  suffering  for  a  period  of 
four  or  five  years  and  It  Is  very  likely  that 
pain  would  continue  as  the  result  of  such  an 
Injury  as  this  to  a  person  of  Mrs.  PuUen's 
age.  The  suffering  might  be  the  result  of 
both  rheumatism  and  the  broken  bones.  The 
result  of  the  setting  of  the  bones  was  very 
satisfactory.  The  bones  knit  slowly  but  very 
satisfactorily — perfect  union.  There  is  an 
atrophy  of  the  muscles.  While  the  bones 
knit  perfectly,  the  muscles  have  not  return- 
ed to  their  former  condition ;  otherwise  the 
hand  is  In  perfect  condition.  It  is  very 
common  in  elderly  people  to  suffer  from 
rbeumatlsm  in  broken  bone  Joints." 

The  cause  is  remanded  to  the  district  court 
of  Sliver  Bow  county,  with  directions  to 
grant  a  new  trial  unless  within  30  days  aft- 
er the  remittitur  is  filed  with  the  clerk  of 
that  court  the  respondent  shall  file  her  writ- 
ten consent  that  the  Judgment  for  damages 
may  be  reduced  to  $3,000.  If  such  consent 
Is  given,  the  Judgment  shall  be  modified  ac- 
cordingly as  of  the  date  of  Its  original  en- 
try, and,  together  with  the  order  denying  a 
new  trial,  will  stand  affirmed.  That  part  of 
the  Judgment  relating  to  costs  in  the  court 
below  is  not  to  be  disturbed.  Respondent  to 
recover  costs  on  appeal. 

BRANTLX,  0.  J.,  and  HOLLOWAY,  J., 
concur 


STATE  V.  MATKINS  et  al. 

(Supreme  Court  of  Montana.    Feb.  19,  1912.) 

1.  Criminal  Law  (8  038*)— New  TaiAii— 
Grounds— Newly  Discovebed  Evidence. 
Generally,  to  entitle  one  to  a  new  trial  for 
newly  discovered  evidence,  he  must  show  that 
the  evidence  came  to  his  knowledge  since  the 
trial;  that  it  was  not  through  want  of  dili- 
gence that  it  was  not  discovered  earlier;  that 
it  is  so  material  that  it  would  probably  produce 
a  different  result  upon  another  trial;  that  it  is 
not  merely  cumulative.  The  application  must 
be   supported   b.v   the    afiBdavit   of   the   witness 
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whose  evidence  is  claimed  to  have  been  newly 
discovered,  or  its  absence  accounted  for.  The 
evidence  must  not  be  such  as  will  merely  tend 
to  impeach  the  character  or  credit  of  a  wit- 
ness, and  it  must  appear  reasonably  probable 
that  the  new  evidence  can  be  produced. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  {J  2a06-2336;  Dec.  Dig.  { 
938.*] 

2.  Criminal  Law  ($  938*)— Nbw  TriaI/— 
Grounds— Newlt  Discovered  Evidence. 
A  new  trial  for  newly  discovered  evidence 
of  four  witneBses  is  properly  denied  where  the 
proposed  testimony  of  three  would  be  merely 
cumulative  and  impeaching  and  corroborative 
of  the  testimony  of  another  witness,  where 
it  appears  probable  that  his  testimony,  if  ob- 
tained, would  be  false,  and  that  it  is  unlikely 
that  it  could  be  obtained. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §i  2300-233B;  Dec.  Dig.  $ 
»38.«] 

Appeal  from  District  Court,  Rosebud  Coun- 
ty ;   Sydney  Fox,  Judge. 

James  Matkius  and  another  were  convict- 
ed of  grand  larceny,  and  they  appeal.  Af- 
firmed. 

F.  V.  H.  Collins  and  Hathhoru  &  Brown, 
for  appellants.  Albert  J.  Galen,  Atty.  Gen., 
and  W.  H.  Poorman,  Asst.  Atty.  Gen.,  for 
the  State. 

BRANTLY,  C.  J.  The  defendants,  charged 
Jointly  with  grand  larceny,  were  convicted 
and  sentenced  to  terms  in  the  state  prison 
at  hard  labor — Matklns  to  a  term  of  four 
years,  and  Gatllff  to  a  term  of  five  years. 
They  moved  for  a  new  trial,  on  the  ground, 
among  others,  of  newly  discovered  material 
evidence  which  tbey  could  not  with  reasonable 
diligence  have  discovered  and  introduced  at 
the  trial.  They  have  appealed  from  the  judg- 
ment and  from  an  order  denying  their  mo- 
tion. The  only  question  submitted  for  de- 
cision is  whether  the  trial  court  abused  Its 
discretion  In  denying  a  new  trial. 

The  larceny  charged  was  that  of  a  yearling 
colt.  The  evidence  Introduced  by  the  state 
tends  to  show  that  the  colt  was  foaled  by  a 
mare  belonging  to  Warren,  the  prosecuting 
witness.  In  April,  1909;  that  in  October  fol- 
lowing Warren  took  It  from  the  dam  and 
left  It  at  the  ranch  of  one  Eklwards,  to  be 
fed  and  cared  for  during  the  fall  and  winter; 
that  it  was  put  in  a  pasture  In  care  of  one 
Williams,  who  had  charge  of  the  ranch, 
where  It  remained  until  about  the  middle  of 
December,  when  it  disappeared  with  other 
colts  belonging  to  Edwards ;  and  that  in 
the  latter  part  of  March,  or  the  early  days  of 
April,  1910,  it  was  found  In  the  possession 
of  the  defendants  at  the  ranch  of  Gatllff, 
where  Matklns  was  employed,  with  GatUff's 
brand  upon  It.  Gatllff  resided  upon  bis 
ranch  In  Rosebud  county,  in  the  same  gener- 
al vicinity  In  which  the  Edwards  ranch  was 
situated,  but  several  miles  away.  The  Ed- 
wards ranch  was  about  35  miles  from  For- 
syth, the  county  seat,  where  Warren  resided. 


The  controversy  in  the  evidence  was  as  to 
the  identity,  or,  what  is  the  same  thing,  the 
ownership,  of  the  colt.  The  testimony  of 
Warren  and  other  witnesses  was  positive 
and  circumstantial  as  to  Its  birth,  history, 
and  physical  markings.  The  defoidants, 
not  disputing  the  fact  that  Warren  had  lost 
a  colt  by  larceny  or  otherwise,  claimed 
and  endeavored  to  show  that  the  one  found 
in  tbeir  possession  had  been  foaled  on  the 
range  by  a  mare  belonging  to  Gatllff,  and 
had  l>een  taken  from  her  during  the  montb 
of  December,  1909,  and  driven  witli  other 
animals  to  the  Gatllff  rancb,  to  be  fed 
and  cared  for  during  the  winter.  There 
was  evidence  tending  to  show  that  the 
colt  was  taken  to  the  Gatllff  ranch  before 
the  colt  disappeared  from  the  Eldwards  pas- 
ture, and  was  there  at  the  time.  There  was 
also  evidence  tending  to  show  that  it  differed 
materially  in  its  general  appearance  and 
markings  from  that  claimed  and  described 
by  Warren.  Gatllff  did  not  offer  himself  as 
a  witness,  though  the  testimony  of  other  wit- 
nesses showed  that  at  the  time  of  his  arrest 
he  claimed  ownership  of  all  the  colts  found 
in  his  possession.  No  declaration  was  then 
or  thereafter  made  by  either  defendant,  oth- 
er than  a  statement  made  by  Matklns  to 
the  deputy  sheriff  at  or  about  the  time  of 
his  arrest,  as  follows:  "Ton  have  got  me 
now.  How  many  more  have  yon  got  in  this 
case?" 

In  support  of  the  motion  several  aflSdavits 
were  presented;  the  one  upoil  which  the  de- 
fendants chiefly  rely  being  that  of  one  Fred 
Cratlon.  He  alleges  in  detail  his  acquaint- 
ance with  the  defendants  and  the  prosecuting 
witness,  a  knowledge  of  the  locality  of  the 
Edwards  and  Gatllff  ranches,  a  knowledge 
of  the  colt  described  by  Warren  as  the  one 
stolen  from  him  by  the  defendants,  as  well 
as  those  claimed  by  Edwards,  his  acquaint- 
ance with  the  testimony  given  by  Warren  at 
the  trial  of  defendants,  and  then  proceeds: 
"At  the  time  of  the  alleged  larceny  of  the 
said  Warren  colt  and  the  said  Edwards  colts, 
I  was  residing  on  what  is  known  as  Sarpy 
creek  in  Rosebud  county,  Mont.,  about  12 
miles  from  the  Edwards  rancb,  where  said 
colts  were  claimed  to  have  been  located,  and 
about  18  miles  from  the  ranch  of  said  de- 
fendant Gatllff;  that  I  was  present  at  the 
time  of  the  preliminary  examination  of  the 
said  Gatllff  and  Matklns,  upon  which  an  in- 
formation was  filed,  and  upon  which  the 
trial  herein  mentioned  was  had  in  Forsyth, 
during  the  latter  part  of  November,  1910; 
that  I  saw  the  colt  claimed  by  the  state  and 
Its  oi&clals  to  have  been  stolen  from  the  said 
Warren  by  the  said  defendants;  that  I  had 
seen  said  colt  long  previous  to  the  time  of 
said  preliminary  examination,  and  while  it 
was  in  the  possession  of  the  defendant  Gat- 
llff;   that  I  luow  personally  that  the  colt 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indues 


Digitized  by 


Google 


Mont) 


STATE  V.  MATKINS 


883 


mentioned  by  the  said  Warren  In  his  testi- 
mony was  not  the  colt  which  was  mentioned 
by  the  said  Warren  In  his  testimony  at  said 
trial;  that  I  know  personally  that  the  colt 
which  I  saw  at  the  time  of  the  preliminary 
examination  and  the  colt  testified  to  by  the 
witness  Warren  In  said  trial  was  not  the 
property  of  the  witness  Warren,  and  have 
every  reason  to  believe,  and  I  am  practically 
sure,  that  said  colt  was  the  property  of  the 
defendant  Gatllff;  that,  at  the  time  of  the 
trial  of  said  defendants  GatllfF  and  Matklns, 
I  was  Indicted  for  grand  larceny  In  Rosebud 
county,  Mont.,  and  did  not  advise  any  person 
or  persons  of  my  knowledge  in  connection 
with  the  taking  of  the  Warren  colt,  for  the 
reason  that  I  considered  any  such  Informa- 
tion to  be  prejudicial  to  my  rights  in  the 
case  then  on  trial;  that  at  the  time  of  the 
trial  of  Gatllff  and  Matklns  neither  of  said 
defendants,  nor  any  counsel  connected  or 
employed  by  them,  had  any  knowledge  of 
the  facts  known  by  me  in  connection  with 
said  affair,  and  could  not  have  obtained  the 
same,  until  after  a  dismissal  of  the  case  of 
the  state  of  Montana  against  myself,  for  the 
reasons  hereinbefore  stated;  that  there  is 
another  reason  why  I  did  not  give  this  in- 
formation previous  to  the  trial  of  said  Gat- 
llff and  Matklns,  and  that  Is  that  I  knew 
that  neither  the  said  Gatllff  or  the  said  Mat- 
klns had  anything  to  do  with  the  taking  of 
said  Warren  colt,  and  I  believed  that  Justice 
would  be  done  In  the  premises,  and  that  the 
said  defendants  nor  either  of  them  would  be 
unjustly  convicted;  that  since  the  conviction 
of  said  Gatllff  and  Matklns  I  realize  and 
know  that  an  unjust  conviction  has  been  bad 
and  two  innocent  men  have  been  sentenced 
for  a  violation  of  law,  of  which  neither 
of  them  are  guilty,  and  I  feel  that  It  is  my 
duty  to  make  a  statement  of  the  true  facts, 
as  they  exist,  that  Justice  may  be  done  to 
the  said  defendants  and  the  state  of  Mon- 
tana in  the  premises;  that  during  the  latter 
part  of  December,  1909,  I  personally  went  to 
the  pasture  of  Charles  C.  Edwards  mentioned 
hereinbefore  and  where  the  Warren  colt  in 
controversy  then  was,  and  took  said  Warren 
colt  from  said  pasture,  without  the  assist- 
ance or  icnowledge,  so  far  as  I  know,  of  any 
other  person  or  persons;  that,  after  taking 
said  colt  from  said  pasture,  I  kept  said  colt 
In  my  possession  for  a  considerable  length 
of  time,  and  then  sold,  disposed  of,  and  de- 
livered said  property  to  a  resident  of  Rose- 
bud county,  Mont.;  that,  to  the  best  of  my 
knowledge  and  belief,  said  colt  has  been  in 
the  possession  of  the  person  to  whom  I  sold 
it  ever  since  the  time  of  said  sale,  and  is 
now  in  the  possession  of  the  person  to  whom 
I  made  such  sale.  In  Rosebud  county,  Mont., 
and  can  be  produced  at  retrial  of  said  action 
or  at  any  other  time,  when  the  person  to 
-whom  I  sold  said  colt  Is  called  upon  to  pro- 
duce It;  that  the  sale  of  said  Warren  colt 
was  made  to  the  purchaser  herein  mentioned 


some  time  In  the  spring  of  1910,  at  which 
time  said  colt,  together  with  other  live  stock, 
was  running  upon  the  common  range;  that, 
after  the  sale  of  said  colt  and  other  live 
stock,  said  colt  was  rounded  up  and  deliv- 
ered by  me  to  the  said  purchaser,  with  other 
live  stock,  at  which  time  I  told  and  repre- 
sented to  said  purchaser  that  I  was  the  own- 
er of  said  colt  and  other  live  stock,  and  that 
no  person  had  any  claim  upon  or  to  the  same; 
that  said  purchaser  had  no  means  or  knowl- 
edge, either  directly  or  indirectly,  of  knowing 
or  assuming,  that  I  was  not  the  absolute 
owner  of  said  colt  and  other  live  stock  and 
entitled  to  transfer  and  deliver  the  same; 
that  the  name  of  the  purchaser  to  whom  said 
colt  was  sold  as  hereinbefore  stated  Is 
George  Johnson,  now  residing  on  Beaver 
creek,  in  Rosebud  county,  Mont.  I  am  mak- 
ing this  affidavit  freely  and  voluntarily  and 
simply  that  Justice  may  be  done  in  the  prem- 
ises, and,  If  called  as  a  witness  at  this  time 
or  at  any  other  time  In  the  above-entitled 
cause  In  the  above-named  court,  I  will  testi- 
fy to  the  same  facts  as  are  set  forth  in  this 
aflJdavlt." 

George  Johnson  states  that  he  has  read 
the  affidavit  of  Oration,  and  also  the  tran- 
script of  the  testimony  of  Warren  as  given 
at  the  trial,  especially  that  part  of  It  in 
which  Warren  gave  a  description  of  the  colt 
claimed  by  him.  He  then  avers:  "That  dur- 
ing the  year  A.  D.  1910  I  purchased  from  the 
said  Fred  Cration  above  mentioned  a  colt 
which,  as  I  understand  It,  answers  the  de- 
scription given  by  said  Warren  In  said  tes- 
timony, and  which  I  know  to  be  the  colt 
mentioned  in  the  aflldavit  of  said  Cration  as 
being  the  colt  of  said  Warren,  for  that  the 
colt  which  I  now  refer  to  is  the  only  colt 
purchased  by  me  from  said  Cration;  that  I 
purchased  said  colt  in  connection  with  a 
saddle  horse,  and  that  the  said  colt  and  said 
saddle  horse  were  delivered  to  me  by  said 
Cration,  and  that  said  colt  and  said  saddle 
horse  are  both  now  in  my  possession,  and 
that  I  am  willing  to  produce  said  colt  on  re- 
trial of  said  cause,  or  at  any  other  time 
when  the  same  may  be  desired  for  any  pur- 
pose In  connection  with  this  case;  that  I  am 
familiar  with  said  colt,  its  appearance  and 
its  markings,  and  that  said  colt  which  I 
know  to  be  the  colt  referred  to  In  Cratlon's 
affidavits  answers  the  description  of  the  colt 
testified  to  by  the  witness  Warren  above  re- 
ferred to;  that  at  the  time  of  the  purchase 
of  said  colt  and  said  saddle  horse  said  Cra- 
tion represented  ttiat  he  was  the  sole,  true 
owner  of  the  same,  and  that  he  bad  good 
right  to  sell  and  convey  said  colt  and  said 
saddle  horse,  and  that  no  person  had  any 
claim  upon  the  same ;  that  I  had  no  knowl- 
edge, either  directly  or  indirectly,  that  his 
representations  were  false  or  untrue,  and  did 
not  know  that  said  colt  was  the  property  of 
said  Warren,  or  was  In  any  manner  connect- 
ed with  the  offense  charged  against  Gatllff 
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and  Matklns,  or  that  said  colt  was  not  the 
absolute  property  of  said  Cratlon,  until  aft- 
er I  had  read  the  affldavlt  of  said  Cratlon, 
heretofore  exhibited  to  me,  and  that,  if 
called  as  a  witness,  I  will  produce  said  colt 
and  testify  to  the  facts  set  forth  in  this  af- 
fldavlt  at  any  time  or  place,  or  in  any  court 
where  said  testimony  may  be  desired." 

Harvey  Jones,  a  witness  for  the  defendants 
at  the  trial,  repeating  In  substance  the  tes- 
timony then  given,  that  he  knew  both  the 
colt  described  by  Warren  and  the  one  taken 
from  the  possession  of  the  defendants,  and 
that  he  knew  that  the  latter  was  altogether 
different  in  Its  description  from  the  former, 
states:  "That  I  have  read  the  affidavit  of 
one  Fred  Cratlon  In  the  above-entitled  cause, 
in  which  he  says  that  he  took  the  colt  in  con- 
troversy and  afterwards  sold  the  same  to  one 
George  Johnson,  and  that  I  have  read  the 
affldnvit  of  George  Johnson  in  this  case,  in 
which  he  says  he  purchased  said  colt  in  con- 
nection with  a  saddle  horse  from  said  Cra- 
tlon, and  that  I  have  seen  and  made  careful 
examination  of  the  colt  mentioned  in  the 
affidavits  of  said  Cratlon  and  said  Johnson, 
and  that  from  my  examination  of  said  colt 
I  know  that  said  colt  is  the  colt  of  said  War- 
ren which  was  the  subject-matter  of  the 
controversy  in  this  cause,  and  that  said 
colt  Is  not  the  colt  taken  from  the  possession 
of  the  defendants  GatlifF  and  Matklns  and 
testified  to  by  said  Warren  at  the  trial  of 
this  cause  in  the  district  court,  and  that  I 
will,  if  called  as  a  witness,  testify  to  the 
facts  set  forth  in  this  affidavit  at  any  time 
or  place  or  In  any  court  where  said  testimony 
may  be  desired  or  required ;  that  I  had  no 
knowledge  of  the  facts  set  forth  in  this  afli- 
davlt  as  to  the  whereabouts  of  said  colt  at 
the  time  of  the  trial  of  this  cause  In  the  dis- 
trict court,  and  further  this  affiant  sayeth 
not." 

The  affidavit  of  A.  W.  Anderson,  also  a 
witness  at  the  trial,  Is  substantially  a  copy 
of  that  of  Jones.  Mr.  Collins,  one  of  counsel 
who  represented  the  defendants  at  the  trial, 
states  in  his  affidavit,  in  substance,  that,  as 
soon  as  be  was  employed  by  the  defendants, 
he  made  a  careful  investigation  of  the  facts 
and  circumstances  In  connection  with  the 
case  and  the  evidence  which  could  be  pro- 
cured both  on  the  part  of  the  state  and  the 
defendants;  that,  by  consultation  with  the 
defendants  and  their  friends,  he  elicited 
from  them  all  the  facts  of  which  he  could 
obtain  knowledge  In  connection  with  the 
charge  against  defendants ;  that  he  instruct- 
ed them  to  make  inquiry  pertaining  to  the 
issues  Involved;  that  he  made  a  thorough 
personal  examination  in  an  effort  to  ascer- 
tain who  were  the  really  guilty  parties,  but 
without  getting  possession  of  any  tangible 
evidence;  that  he  was  also  the  attorney  of 
Fred  Cratlon,  who  was  confined  in  Jail  at 
Forsyth  under  a  charge  of  grand  larceny; 
that  the  trial  of  Cratlon  was  set  to  follow 


immediately  the  trial  of  defendants ;  that  at 
no  time  prior  to  said  trial  did  Cratlon  in- 
timate to  him  that  be  bad  any  knowledge 
of  the  stealing  of  the  Warren  colt ;  that  af- 
fiant gained  no  information  of  the  knowledge 
possessed  by  Cratlon  until  long  after  the 
trial,  and  not  until  the  affidavit  made  by 
Cratlon  was  presented  to  him;  that  imme- 
diately after  the  affidavit  was  made  he  de- 
livered It  to  the  officers  of  Rosebud  county 
for  such  use  as  they  might  make  of  It;  that 
the  evidence  of  Cratlon  could  not  by  any 
amount  of  diligence  have  been  discovered 
before  the  trial  of  defendants.  After  ex- 
pressing the  opinion  that  the  evidence  dis- 
closed by  the  affidavits  of  Cratlon,  Johnson, 
Jones,  and  Anderson  would  lead  to  a  differ- 
ent result  if  another  trial  were  granted  the 
defendants,  he  proceeds:  "That  since  the 
disclosure  of  the  contents  of  the  affidavit  of 
Cratlon  which  is  now  on  file  herein  to  the 
county  attorney  and  the  sheriff  of  Rosebud 
county  the  said  Cratlon  was  in  Kew  Mexico 
confined  in  jail  for  a  period  of  14  days,  as 
affiant  is  informed  and  believes,  and  that 
the  officers  of  Rosebud  county  then  knew  of 
his  whereabouts,  and  were  by  the  officers  of 
the  county  In  New  Mexico  where  the  said 
Cratlon  was  confined  In  jail  notified  that 
they  held  said  Cratlon  In  confinement,  and 
by  reasonable  diligence  could  have  appre- 
hended and  brought  the  said  Cratlon  to  the 
state  of  Montana,  and  that,  as  affiant  is  in- 
formed and  believes,  the  said  Cratlon  is  now 
in  New  Mexico,  and,  if  a  retrial  of  said 
cause  be  granted,  that  his  appearance  can 
be  had,  that  said  application  for  a  new 
trial  Is  not  made  for  the  purpose  of  delay, 
but  that  Justice  may  be  done  in  the  premises." 

Mr.  Uathhorn  makes  a  brief  statement  to 
the  effect  that  he  had  no  knowledge  of  the 
facts  stated  by  Cratlon  and  Anderson,  prior 
to  the  trial  of  defendants,  and  then  corrobo- 
rates Mr.  Collins  in  his  statement  as  to  the 
diligence  employed  by  counsel  and  their 
clients  In  the  preparation  of  the  case,  and 
concurs  In  the  opinion  that  a  different  re- 
sult would  be  reached  in  case  a  new  trial 
were  granted. 

The  county  attorney  presented  counter  affi- 
davits by  Mr.  Guy,  the  sheriff,  and  Warren, 
the  prosecuting  witness.  After  alleging  his 
official  capacity,  affiant  Guy  states:  "That 
said  colt  was  delivered  to  him,  in  the  city  of 
Forsyth,  at  or  about  the  time  of  the  arrest 
of  said  defendants  on  said  charge.  Affiant 
further  states  that  after  said  colt  was  de- 
livered to  him,  as  aforesaid,  he  placed  the 
same  In  a  pasture  near  said  affiant's  ranch 
at  Rancher,  Rosebud  county,  state  of  Mon- 
tana, and  that  thereafter  and  before  the  trial 
of  the  above-named  defendants  In  the  dis- 
trict court  of  said  Rosebud  county,  state  of 
Montana,  said  colt  disappeared  from  the 
said  pasture,  and  that  affiant  believes,  and 
has  reason  to  believe,  that  the  same  was 
stolen  from  said  pasture  by  certain  persoDa, 
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who  were  interested,  on  behalf  of  the  de- 
fendants in  said  prosecution." 

Warren  states:  "That  he  is  the  prosecut- 
ing witness  in  the  above-entitled  case,  and 
the  owner  of  the  colt,  for  the  larceny  of 
which  the  said  defendants  were  convicted; 
that  he  has  read  the  affidavit  of  George 
Johnson,  filed  in  this  case,  and  is  familiar 
with  the  contents  thereof,  and  that,  on  the 
2d  day  of  May,  A.  D.  1911,  he  personally 
went  to  the  ranch  and  home  of  the  said 
George  Johnson,  in  Roset>ud  county,  state  of 
Montana,  and  requested  the  said  George 
Johnson  to  show  him  the  colt  mentioned 
and  described  in  said  affidavit,  and  that  the 
said  George  Jotauson  at  said  time  and  place 
absolutely  declined  and  refused  to  allow  this 
affiant  to  Inspect  the  said  colt  or  to  show 
him  where  said  colt  was;  that  at  the  said 
time  and  place  the  said  George  Johnson  ad- 
mitted to  this  affiant  that,  after  mature  re- 
flection, he  did  not  believe  that  the  colt  re- 
ferred to  in  his  affidavit  as  being  the  War- 
ren colt,  for  the  larceny  of  which  the  above 
defendants  have  been  convicted,  was  the 
same  colt  that  he  had  purchased  from  Fred 
Cration  and  mentioned  and  described  in  his, 
the  said  George  Johnson's,  affidavit,  filed 
herein." 

[1, 2]  Applications  for  new  trials  on  the 
ground  of  newly  discovered  evidence  are  not 
favored  by  the  courts.  The  reason  is  that 
the  moving  party  has  already  had  a  hearing 
after  ample  opportunity  to  prepare  his  case, 
and  that,  while  smarting  under  defeat  and 
disappointment,  he  is  under  strong  tempta- 
tion to  manufacture  a  plausible  showing  in 
support  of  his  motion.  He  may  be  entirely 
willing  to  take  the  chances  of  a  new  trial, 
but  unwilling  or  afraid  to  swear  to  a  state- 
ment necessary  to  procure  it.  It  is  often  the 
case  that  the  sense  of  loss  arouses  him  to 
the  diligent  activity  which  he  should  have 
put  forth  before  the  trial.  By  Importunity 
he  then  interests  bis  friends  and  through 
them  brings  to  his  support  evidence  which, 
if  not  false,  is  only  cumulative  or  impeach- 
ing in  character,  and  the  efficacy  of  which 
to  produce  a  difterent  result  is  speculative 
and  dependent  entirely  upon  the  i)ersonal 
characteristics  of  another  Jury.  The  courts 
have,  therefore,  formulated  rules  within 
which  they  hold  the  particular  application 
must  be  brought,  or  it  will  not  avail.  They 
are  enumerated  in  Berry  v.  State,  10  Ga.  511, 
substantially  as  follows:  (1)  That  the  evi- 
dence must  have  come  to  the  knowledge  of 
the  applicant  since  the  trial ;  (2)  that  it  was 
not  through  want  of  diligence  that  it  was 
not  discovered  earlier;  (.3)  that  it  is  so  ma- 
terial that  it  would  probably  produce  a  dif- 
ferent result  upon  another  trial;  (4)  that  It 
Is  not  cumulative  merely — that  is,  does  not 
speak  as  to  facts  in  relation  to  which  there 
was  evidence  at  the  trial;  (5)  that  the  ap- 
plication must  be  supported  by  the  affidavit 
of  the  witness  whose  evidence  is  alleged  to 


have  been  newly  discovered,  or  Its  absence 
accounted  for ;  and  (6)  that  the  evidence 
must  not  be  such  as  will  only  tend  to  im- 
peach the  character  or  credit  of  a  witness. 
To  some  of  these  there  may  be,  and  doubt- 
less are,  exceptions.  For  illustration:  The 
cumulative  evidence  may  be  so  overwhelm- 
ingly convincing  as  to  compel  the  conclusion 
that  to  sustain  the  verdict  would  be  a  gross 
injustice,  or  the  Impeaching  evidence  may 
demonstrate  perjury  in  the  witnesses  upon 
whose  evidence  the  verdict  is  founded.  Again, 
the  evidence  may  be  in  the  form  of  written 
documents  which  from  their  character  may  be 
conclusive  of  the  rights  of  the  parties.  When 
the  evidence  is  of  the  character  last  men- 
tioned, an  affidavit  is  not  indispensable,  un- 
less to  authenticate  the  writings,  If  necessary. 
However  this  may  be,  the  rules  enumerated 
above  were  early  adopted  and  have  been  uni- 
formly observed  by  this  court  throughout  its 
history,  as  appears  from  the  following  cases: 
Caruthers  v.  Pemberton,  1  Mont.  112;  Klein- 
schmidt  V.  Dunphy,  1  Mont.  118;  Morse  v. 
Swan,  2  Mont.  30G ;  Garfield  M.  &  M.  Co.  v. 
Hammer,  6  Mont.  53,  8  Pac.  153;  Territory 
v.  Clayton,  8  Mont.  1,  19  Pac.  203 ;  Territory 
v.  Bryson,  9  Mont.  32,  22  Pac.  147;  Leyson 
V.  Davis,  17  Mont.  220,  42  Pac.  775,  31  L.  R. 
A.  429;  State  v.  Gay,  18  Mont.  51,  44  Pac. 
411;  Holland  v.  Huston,  20  Mont.  84,  49  Pac. 
390;  Baxter  v.  Hamilton,  20  Mont.  327,  51 
Pac.  265;  State  v.  Brooks,  23  Mont.  146, 
57  Pac.  1038;  Elliott  v.  Martin.  27  Mont.  519, 
71  Pac.  756 ;  In  re  Colbert's  Estate,  31  Mont 
461,  78  Pac.  971,  80  Pac.  248,  107  Am.  St. 
Rep.  439,  3  Ann.  Cas.  952;  State  v.  Wakely, 
43  Mont  427,  117  Pac.  %.  To  these  rules 
may  properly  be  added  still  another,  viz., 
that  it  must  appear  to  be  within  reasonable 
probability  that  the  evidence  is  within  reach 
of  the  moving  party  and  that  he  can  produce 
It  at  the  trial. 

The  affidavits  of  Johnson,  Anderson,  and 
Jones,  considered  apart  from  that  of  Cration, 
present  evidence  which  is  only  cumulative 
and  impeaching  in  character;  for  it  relates 
only  to  the  identity,  and  therefore  the  own- 
ership, of  the  colt  In  controversy,  and  con- 
tradicts the  claim  made  by  Warren.  The 
facts  disclosed  in  them  assume  the  character 
of  new  original  evidence  only  when  taken 
In  connection  with  the  disclosures  made  by 
Cration ;  for  their  knowledge  of  the  history 
and  ownership  of  the  Johnson  colt  they 
obtained  only  through  Cration's  affidavit 
Therefore,  if  the  evidence  of  Cration  could 
not  be  obtained  to  be  used  at  another  trial, 
such  other  trial  would  be  but  a  reinvestiga- 
tion of  the  issue  already  tried,  upon  the 
same  evidence,  supplemented  by  such  cum- 
ulative and  impeaching  facts  as  they  would 
be  permitted  to  testify  to  touching  the  iden- 
tity of  the  colt  now  in  the  possession  of 
Johnson.  The  facts  disclosed  by  Cration  con- 
stitute wholly  new  and  original  evidence. 
They  are  also  material.     As  corroborative 
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of  bis  testimony,  could  It  be  bad,  tbe  state- 
ments of  Johnson,  Anderson,  and  Jones 
would  assume  tbe  form  of  new  and  original 
evidence.  If  Oration  had  surrendered  him- 
self to  the  authorities  of  Rosebud  county  and 
submitted  to  arrest  for  bis  alleged  larceny, 
It  would  be  within  the  power  of  the  defend- 
ants to  produce  hla  evidence,  for,  though  a 
convicted  felon,  his  testimony  would  be  com- 
petent. The  fact  that  be  had  surrendered 
himself  for  punishment,  In  order  to  protect 
the  defendants  from  Injustice,  would  furnish 
well-nigh  a  demonstration  of  tbe  truth  of 
bis  statements.  In  any  event,  his  evidence 
would  under  these  circumstances  be  strongly 
persuasive  of  the  Innocence  of  the  defend- 
ants. But  all  the  circumstances  point  to  the 
conclusion,  not  only  that  bis  story  is  prob- 
ably false,  but  also  that  his  presence  as  a 
witness  will  in  all  probability  not  be  obtain- 
able even  if  a  new  trial  were  granted.  His 
affidavit  was  made  on  December  14,  1910. 
It  was  filed  with  tbe  clerk  on  April  27,  1911, 
about  four  months  and  a  half  later.  Exactly 
when  the  authorities  of  Rosebud  county  gain- 
ed knowledge  of  it  does  not  appear.  That  he 
was  not  arrested  in  itself  indicates  that  he 
was  then  out  of  the  Jurisdiction,  probably 
beyond  tbe  reach  of  the  authorities,  and  In- 
tended to  remain  so. 

It  would  seem  that  counsel  for  defendants, 
if  satisfied  of  the  truth  of  his  statement, 
would  have  exerted  every  effort  to  have  liad 
Cration  arrested,  and  thus  detain  him  with- 
in the  jurisdiction,  so  that  bis  evidence  could 
be  made  available.  Upon  the  face  of  it,  the 
affidavit  of  Cration  seems  to  have  been  made, 
not  to  serve  the  ends  of  Justice,  but  in  order 
to  secure  the  defendants  a  new  trial  and 
thus  give  them  another  chance,  but  without 
the  intention  of  serving  them  further,  by 
being  present  or  where  they  could  secure  his 
deposition;  for,  though  he  avers  that  he 
makes  the  affidavit  freely  and  voluntarily  in 
order  that  justice  may  be  done,  and  that  If 
called  as  a  witness  he  will  testify  to  the 
facts.  It  is  impossible  to  believe  that  he  then 
and  there  had,  or  now  has,  any  intention 
voluntarily  to  come  into  the  jurisdiction  or 
disclose  his  whereabouts  to  the  state  author- 
ities. It  Is  therefore  altogether  Improbable 
that  his  evidence  can  be  obtained,  even  If  a 
new  trial  were  granted.  Doubtless  this  con- 
sideration, as  it  ought,  greatly  influenced  the 
trial  judge  in  reaching  the  conclusion  that 
the  motion  should  be  denied.  Besides,  while 
the  affidavits  of  counsel  show  diligence  so  far 
as  they  are  concerned,  the  defendants  them- 
selves have  failed  to  deny  knowledge  of  the 
facts  stated  by  Cration.  It  Is  entirely  pos- 
sible that,  while  they  did  not  commit  the 
larceny  of  the  Warren  colt,  they  may  liave 
had  such  knowledge  of  It  as  to  require  them 
to  speak.  They  should  at  least  have  gone 
so  far  as  to  deny  such  knowledge,  and  thus 


have  shown  that  they  themselves  have  not 
been  guilty  of  a  lack  of  diligence.  They 
should,  incidentally,  also  have  disclaimed 
their  own  guilt.  Up  to  this  point  in  the  c-ase 
the  defendant  GatllfF  has  never  seen  fit  to 
speak  on  this  subject,  except  In  his  plea  of 
not  guilty.  Nor  has  Matkins,  except  so  far 
as  a  disclaimer  may  be  predicated  upon  his 
assertion  that  he  knew  that  the  colt  found 
at  the  Gatliff  ranch  was  tbe  property  of 
GatUff.  So  far  as  we  can  see,  the  Cration 
affidavit  is  probably  the  result  of  an  under- 
standing between  him  and  tbe  defendants — 
a  clever  device  by  which  he  seeks  to  aid  them 
to  escape  what  appears  to  be  a  proper  con- 
viction. 

Upon  the  showing  made,  the  motion  was 
properly  denied.  The  Judgment  and  order 
are  therefore  affirmed. 

Affirmed. 

SMITH  and  HOLLOWAT,  JJ.,  concur. 


LYON  V.  CHICAGO,  M.  &  ST.  P.  BY.  CO.  OP 

MONTANA  et  al. 
(Supreme  Court  of  Montana.     Feb.  10,  1912.) 

1.  Waters  and  Watee  Courses  (5  179*)— 
Flooding  Lands— Questions  of  Fact. 

In  an  action  against  parties  constructing 
a  railroad  for  excavating  near  a  river  without 
making  a  sufficient  embankment  to  keep  the 
river  in  its  natural  channel,  the  questions 
whether  it  was  negligence  to  allow  the  em- 
bankment to  remain  in  the  condition  in  which  it 
existed  at  the  time  the  river  left  its  channel, 
and  whether  the  embankment  was  washed  away 
on  account  of  its  negligent  construction,  or 
whether  it  withstood  the  ordinary  pressure  of 
the  water,  but  was  carried  away  by  an  un- 
precedented flood,  were  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  {  179.»] 

2.  Waters  and  Water  Courses  (|  179*)— 
Floodinq  Land  —  Instructions  —  Suffi- 
ciency. 

In  an  action  against  a  railroad  company 
for  negligence  in  making  an  excavation  near  a 
river  without  oonstnicting  a  sufficient  em- 
bankment, instructions  as  to  negligence,  con- 
tributory negligence,  and  as  to  whether  the 
embankment  was  carried  away  through  an  act 
of  God  keld  to  have  fully  covered  tbe  issues. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  {  179.*] 

3.  Nkoligence  (§  63»)— LiABiuTT— Act  of 
God. 

A  charge  which,  after  defining  an  act  of 
God,  stated  that  a  person  is  not  liable  for  in- 
juries resulting  therefrom,  "provided  reason- 
able and  ordinary  care  is  exercised  to  guard 
against  such  occnrrenceB,"  is  erroneous,  since 
a  person  is  not  bound  to  anticipate  or  guard 
against  an  act  of  God. 

[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent.  Dig.  «  80.  81;  Dec  Dig.  {  83.*] 

4.  Waters  and  Water  Courses  (f  171*)— 
Flooding  Land— Act  of  God. 

If  an  embankment  built  by  a  railroad  com- 
pany to  keep  a  river  within  its  banks  with- 
stood the  ordinary  pressure  of  the  water,  and 
was  only  carried  away  when  the  flood  assumed 
extranrdinary  and   imprecedented  proportion!). 
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it  was  not  liable  for  injuries  to  land  by  flowage 
resulting  from  the  breaking  of  such  embank- 
ment, where  the  flood  would  have  occurred  in 
any  event. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  Dig.  H  21&-222;    Dec. 
Dig.  I  171.»] 

5.  Waters  and  Water  Coubses  (S  171*)— 
Flooding  Land— Railroadb  —  Customary 
Manner  op  Doing  Work. 

Proof  that  the  work  of  constructing  a 
railroad  along  a  water  course  was  done  in  the 
<-ustomary  manner  does  not  disprove  negligence, 
unless  there  is  proof  that  such  custom  was  the 
custom  of  ordinarily  prudent  and  careful  men. 
[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  U  216-222;  Dec. 
Dig.  {  171.*J 

Appeal  from  District  Court,  Granite  Coun- 
ty;  Geo.  B.  Winston,  Judge. 

Action  by  Ella  F.  Lyon  against  the  Chica- 
go, Milwaukee  &  St.  Paul  Railway  Company 
of  Montana  and  others.  From  a  Judgment  for 
plaintiff  and  an  order  denying  a  new  trial, 
defendants  appeal.    Reversed  and  remanded. 

George  W.  Korte,  Marshall  &  Stiff,  and 
Henry  C.  Stiff,  for  appellants.  Walsh  & 
Nolan,  for  respondent 

SMITH.  J.  The  complaint  In  this  action 
charges  that  on  the  3d  day  of  .Tune,  1908, 
and  for  a  long  time  prior  thereto,  the  de- 
fendants were  engaged  In  the  construction  of 
a  railroad  grade  and  roadbed  through  the 
county  of  Granite,  and  through  and  adjacent 
to  the  premises  of  the  plaintiff;  that  they 
constructed  said  roadbed  and  grade  close  to 
the  Ilellgate  river,  and  In  so  constructing 
the  same  at  and  near  the  premises  of  the 
plaintiff  they  "negligently  made  and  caused 
to  be  made  an  excavation  and  cut  [hereafter 
called  a  'borrow  pit']  close  to  said  river,  and 
to  a  depth  below  the  natural  bed  of  said 
river,  and  negligently  removed  and  caused 
to  be  removed'  from  said  cut  and  excavation 
material  for  their  roadbed  without  permit- 
ting an  embankment  of  sufllclent  size  or 
strength  to  remain,  so  that  said  river  would 
stay  In  Its  natural  channel,  by  reason  where- 
of, on  or  about  the  3d  day  of  June,  1908, 
the  said  river  left  its  natural  channel,  and 
by  reason  of  the  insutHciency  of  said  em- 
bankment the  same  was  washed  away  by 
said  river  so  leaving  its  natural  channel,  and 
the  water  of  said  river  flowed  through  the 
aforesaid  cut  to  and  upon  the  premises  of 
plaintiff,  flooding  said  premises  and  deposit- 
ing thereon  large  quantities  of  gravel  and' 
sand,"  destroying  her  crops  and  fllUng  up 
her  ditches,  etc.,  to  her  damage  in  the  sum 
$8,800.  The  defendants  answered  separate- 
ly, to  the  effect  (1)  that  they  were  not  guilty 
of  the  alleged  acts  of  negligence  complained 
of;  (2)  that  plaintiff  was  guilty  of  contrib- 
utory negligence  In  failure  to  use  due  care 
In  the  construction  of  her  ditches;  and  (.3) 
that  the  alleged  damages  were  the  result  of 
"an   unusual,   excessive,   and   unprecedented 


rainfall  and  flood  which  no  care,  caution,  or 
human  foresight  could  have  prevented,"  to 
wit,  of  what  is  commonly  termed  an  "act  ot 
God."  These  affirmative  allegations  were  put 
In  issue  by  a  reply.  The  cause  was  tried 
to  the  district  court  of  Granite  county,  sit- 
ting with  a  Jury.  A  verdict  for  the  plaintiff 
in  the  sum  of  $2,000  was  returned.  From  a 
Judgment  on  the  verdict,  and  also  from  an 
order  denying  a  new  trial,  the  defendants 
have  appealed. 

The  record  contains  over  800  printed  pag- 
es of  evidence.  After  patiently  reading  the 
same,  we  conclude  as  follows: 

[1]  1.  Whether  the  embankment  (called  In 
the  testimony  a  "berme")  was  negligently 
allowed  to  remain  in  the  condition  In  which 
It  existed  during  the  flrst  three  to  Ave  days 
of  the  month  of  June,  1908,  was  a  question 
of  fact  for  the  Jury  to  decide. 

2.  It  was  proven  beyond  controversy  that 
a  great  flood  and  high  water  occurred  at 
about  the  time  In  question,  and  was  of  ex- 
traordinary height  and  violence  on  either 
the  3d,  4tb,  or  5th  day  of  the  month. 

3.  Whether  the  berme  went  out,  or  was 
washed  away,  on  the  3d  of  June,  before  the 
period  of  extraordinary  high  water  and  on 
account  of  the  negligent  manner  of  Its  con- 
struction, or  on  a  later  date,  by  reason  of 
the  force  of  the  unprecedented  flood,  was 
likewise  a  question  of  fact  for  the  Jury  to 
determine. 

1.  The  court,  by  Instruction  No.  3,  advis- 
ed the  Jury  as  follows:  "The  only  burden 
the  law  imposed  upon  the  railway  company 
i  when  It  made  said  borrow  pit  was  to  leave 
sufficient  space  between  it  and  the  river  to 
prevent  the  ordinary  flood  waters  of  the  riv- 
er, and  such  floods  as  could  have  been  rea- 
sonably anticipated  by  the  exercise  of  ordi- 
nary, foresight  and  prudence,  from  breaking 
through  the  said  space  or  berme  so  left ;  and 
if  the  railway  company  did  so  leave  such 
space  or  berme  at  the  place  in  question, 
then  no  liability  attached  to  it  on  that  ac- 
count Therefore,  before  you  can  return  a 
verdict  for  the  plaintiff  in  this  action  be- 
cause of  the  making  of  the  said  Iwrrow  pit 
or  excavation  at  the  place  in  question,  you 
must  find  from  a  preponderance  of  the  evi- 
dence that  the  space  between  the  borrow  pit 
and  the  river  was  unsklllfuUy,  carelessly, 
and  negligently  left  so  narrow  and  weak  as 
that  It  would  not  resist  or  sustain  the 
weight  of  the  waters  of  the  said  river  at  or- 
dinary floodtlme,  and  at  such  floods  as  could 
have  been  reasonably  anticipated  by  the  ex- 
ercise of  ordinary  foresight  and  prudence, 
and  that  such  negligent  and  unskillful  con- 
struction of  Its  road  was  the  direct  cause  ot 
the  damage  to  the  plaintiff's  lan4,  and,  un- 
less you  so  flnd,  then  said  defendant  did  all 
that  it  was  in  law  required  to  do,  and  your 
verdict  must  be  for  the  defendants  on  this 
issue." 
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The  court  also  gave  Instruction  No.  5,  as 
(ollows:  "The  court  Instructs  the  Jury  that 
It  was  not  the  duty  of  the  defendant  rail- 
way company  to  foresee  and  prepare  against 
unprecedented  floods  as  such  floods  are  here- 
in defined;  in  other  words,  it  was  not  Its 
duty  to  prepare  against  the  act  of  God.  Its 
duty  was  to  prepare  against  only  ordinary 
flood  waters,  and  such  floods  as  could  be  rea- 
sonably anticipated  by  the  exercise  of  ordina- 
ry foresight  and  prudence.  If,  therefore,  you 
flnd  by  a  preponderance  of  the  evidence  the  de- 
fendant railway  company  exercised  ofdlnary 
prudence  and  care  In  the  construction  of  its 
railway,  considering  the  character  and  na- 
ture of  the  stream,  the  lay  of  the  territory 
which  It  drained,  and  the  ordinary  floods 
which  occur  In  that  vicinity,  and  such  floods 
a»  could  he  reasonably  anticipated  by  the 
exercise  of  ordinary  foresight  and  prudence, 
then  said  defendant  was  not  guilty  of  negli- 
gence In  the  construction  of  Its  railroad  at 
the  place  In  controversy." 

The  court's  Instruction  No.  6  reads  as  fol- 
lows: "Before  the  plaintiff  can  recover 
against  the  defendants,  the  plaintiff  must 
show  that  the  proximate  cause  of  the  injury 
or  damage  to  plaintUTs  land  and  property 
was  the  negligence  of  said  defendants;  it 
must  appear  from  the  evidence  that  the  In- 
Jury  or  damage  was  the  natural  and  prob- 
able consequence  of  the  negligence  of  the  de- 
fendants, and  that  said  injury  or  damage 
ought  to  have  been  foreseen  by  defendants 
in  the  light  of  the  attending  circumstances. 
The  first  requisite  of  the  proximate  cause  is 
the  doing  or  omitting  to  do  an  act  which  a 
man  of  ordinary  prudence  could  foresee 
might  naturally  and  probably  produce  the 
Injury  complained  of;  and  the  second  req- 
uisite is  that  such  act  or  omission  did  actu- 
ally cause  the  injury.  If,  therefore,  you  flnd 
from  a  preponderance  of  the  evidence  that  In 
making  said  borrow  pit,  as  the  evidence 
shows  it  was  made,  a  person  of  ordinary 
prudence  would  not  have  foreseen  the  flood 
of  June,  1908,  or  if  you  find  that  said  lands 
of  said  plaintiff  would  have  been  injured, 
had  said  borrow  pit  and  berme  never  existed 
or  been  made,  then  the  making  of  said  bor- 
row pit  and  berme,  as  the  evidence  shows 
the  same  was  made,  was  nv  the  proximate 
cause  of  the  injury  or  damage  to  plaintiff's 
land  and  property,  and  defendants  are  not 
liable  In  law." 

No.  7  reads  thus:  "The  court  Instructs 
the  jury  that  if  you  believe  from  the  evi- 
dence In  this  case  that  the  defendant  rail- 
way company  constructed  its  railroad  In  a 
manner  approved  by  competent  civil  engi- 
neers, and  so  as  to  resist  the  ordinary  re- 
curring floods  or  rises  in  the  Hellgate  river, 
and  such  floods  as  could  be  reasonably  an- 
ticipated by  the  exercise  of  ordinary  fore- 
sight and  prudence,  and  that  the  same  did 
withstand  and  resist  the  flood  of  1908  until 
after  it  had  passed  all  previously  known  high- 


water  records,  and  that  when  the  rise  In 
the  river  or  flood  had  passed  such  known 
high-water  marks  the  waters  washed  away 
the  property  of  the  plaintiff,  then  said  de- 
fendants were  not  guilty  of  negligence;  but 
the  accident  was  the  result  of  the  unusual 
flood  and  high  water,  and  what  is  common- 
ly called  the  act  of  God,  and  your  verdict 
should  be  for  said  defendants." 

[2, 3]  We  think  these  instructions  fully 
covered  the  main  issue  In  the  case  and  ren- 
dered further  directions  unnecessary.  How- 
ever, the  court  also  gave  this  instruction: 
"No.  10.  You  are  further  instructed  that  by 
the  act  of  God  Is  meant  those  events  and  ac- 
cidents which  proceed  from  natural  caus- 
es and  cannot  be  reasonably  anticipated  or 
guarded  against,  such  as  unprecedented  fresh- 
ets, floods,  earthquakes,  cyclones,  lightning, 
and  such  like.  For  Injuries  occurring  by  any 
of  these  means,  there  is  no  liability,  provid- 
ed reasonable  and  ordinary  care  is  exercised 
to  guard  against  such  occurrences."  In  our 
Judgment,  this  Instruction  does  not  correct- 
ly state  the  law.  It,  in  effect,  declared  the 
defendants  responsible  for  failure  to  antici- 
pate and  guard  against  an  act  of  God.  We 
quote  with  approval  the  following  language 
taken  from  the  opinion  of  the  court  in  Kan- 
sas City,  P.  &  G.  R.  Co.  v.  Williams,  3  Ind. 
T.  352,  58  S.  W.  570:  "The  rule  of  law  In 
such  cases  is  that  the  defendant  Is  only  re- 
quired to  take  precautions  against  ordinary 
storms  which  occur  in  the  vicinity ;  and  if 
the  damage  would  have  occurred  by  the  act 
of  God,  notwithstanding  the  obstruction,  even 
if  there  were  negligence  on  the  part  of  the 
defendant,  damages  cannot  be  recovered. 
•  •  •  In  this  case,  unlike  most  cases  in 
which  the  act  of  God  is  Invoked  as  a  de- 
fense, the  act  of  negligence  did  not  occur 
during  the  storm,  or  after  it  was  over. 
Therefore  the  act  is  only  made  a  negligent 
act  by  comparison  with  the  duty  which  de- 
fendant owed  before  the  storm.  It  was  not 
defendant's  duty  to  foresee  and  prepare 
against  an  unprecedented  storm ;  in  other 
words.  It  was  not  defendant's  duty  to  pre- 
pare against  'the  act  of  God.'  Its  duty  was 
only  to  prepare  against  orainary  storms^" 
See,  also,  Coleman  v.  Kansas  City,  St  J.  & 
C.  B.  R.  Co.,  36  Mo.  App.  476;  Polack  v. 
Pioche,  35  Cal.  416,  95  Am.  Dec  115;  BalU- 
more  &  O.  R.  Co.  v.  Sulphur  Spring  Ind. 
School  Dist.,  96  Pa.  65,  42  Am.  Rep.  529: 
.\merican  Locomotive  Co.  v.  Hoffnian,  105 
Va.  343,  54  S.  E.  25,  6  Ia  R.  A.  (N.  S.)  252. 
8  Ann.  Cas.  773 ;  Eagan  v.  Central  Vermont 
Ry.  Co.,  81  Vt.  141,  69  AU.  732;  Emery  v. 
Raleigh  4  G.  R.  Co.,  102  N.  C.  209.  9  S.  E. 
139,  11  Am.  St  Rep.  727 ;  M.,  K.  &  T.  Ry. 
Co.  V.  Bell  (Tex.)  93  S.  W.  198. 

[4]  The  court  also  gave  Instruction  No.  11. 
as  follows:  "You  are  further  instructed 
that,  even  If  you  should  flnd  that  the  flood 
in  question  was  unprecedented,  still  If  yon 
find  that  the  embankment  was  defective,  due 
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to  Its  insufficiency  as  to  height  or  thickness, 
«r  as  to  the  material  constituting  It,  and 
the  defendants  knew  that,  or  In  the  exercise 
■of  reasonable  care  could  have  known  it,  and 
failed  to  make  the  embankment  or  berme 
reasonably  safe,  and  the  washing  of  it  away 
was  due  to  its  insufflelent  and  defective  con- 
■dition,  the  defendants  would  then  be  respon- 
sible for  the  daniases  occasioned  by  the 
washing  away  of  the  berme,  even  though  you 
should  find  that  the  flood  In  question  was 
unprecedented  in  character,  so  as  to  consti- 
tute what  is  Imown  as  the  act  of  God." 
This  Instruction  is  complained  of,  as  are  al- 
so others  of  the  same  tenor.  We  think  the 
criticism  is  merited. 

It  is  unnecessary  to  further  analysEe  the 
Instructions.  The  whole  controversy  on  this 
branch  of  the  case  simply  resolves  itself 
into  a  question  of  proximate  cause.  The 
law  is  that  if  the  berme  was  washed  away 
by  the  ordinary  flood  waters  of  the  stream 
by  reason  of  its  negligent  construction,  then 
the  defendants  are  liable.  If,  on  the  other 
hand,  it  withstood  the  ordinary  flood  waters 
and  was  washed  out  by  an  extraordinary 
flood  or  act  of  God,  which  would  have  wash- 
ed It  away  and  would  have  caused  the  same 
injury  to  plaintiflTs  lauds,  whether  it  was 
properly  constructed  or  otherwise,  then  the 
defendants  are  not  liable.  If  an  act  of  God 
alone  would  not  produce  injury,  but,  as- 
suming that  there  was  an  act  of  God,  a 
plaintiff's  loss  is  made  possible  by  reason 
of  a  prior,  coincident,  or  subsequent  negli- 
gent act  of  a  defendant,  the  latter  Is  liable, 
because  his  act  is  causa  sine  qua  non.  Mels- 
ner  v.  City  of  Dillon,  29  Mont.  116,  74  Pac. 
130;  Mulrone  v.  Marshall,  35  Mont.  238,  88 
Pac.  797;  Frederick  v.  Hale,  42  Mont.  153, 
112  Pac.  70.  lu  the  instant  case,  a  sharp 
conflict  was  presented  whether  the  berme 
went  out  during  ordinary  high  water  by  rea- 
son of  its  negligent  construction,  or  whether 
It  withstood  such  ordinary  pressure,  and  was 
only  carried  away  when  the  flood  assumed 
extraordinary  proiwrtlons.  It  is  paradoxical 
to  say  that  the  berme,  although  of  negligent 
construction,  withstood  the  ordinary  pres- 
sure of  the  waters,  but  that  the  defendant 
Is  liable  on  account  of  the  fact  that  it  was 
carried  away  by  reason  of  infirmities  in  its 
construction  when  the  flood  a.ssumed  the 
proportions  of  an  act  of  God.  Such  a  situ- 
ation Is  not  to  be  considered.  As  has  liere- 
tofore  been  said,  the  issue  was  well-defined, 
and  upon  a  retrial  it  may  be  simply  stated 
t»  the  Jury. 

[S]  2.  Regarding  the  degree  of  care  re- 
•quired  in  adopting  methods  for  carrying  for- 
ward construction  work,  this  court  said,  in 
Kinsel  V.  North  Butte  Min.   Co..  44   Mont. 

,  120  Pac.  797:    "It  Is  not  the  common 

custom  in  itself  which  exonerates;  but  proof 
of  the  custom,  coupled  with  proof  that  It  is 
the  usage  of  ordinarily  prudent  and  careful 


men  under  like  circumstances,  will  absolve 
(a  person)  adopting  the  same  •  •  • 
method  from  a  charge  of  negligence,  because 
the  degree  of  care  exercised  by  ordinarily 
prudent  men  in  the  same  circumstances  is 
the  standard  by  which  a  jury  must  be  guid- 
ed." 

3.  This  instruction  was  given  concerning 
the  measure  of  damages:  "(19)  You  are  in- 
structed that  the  true  measure  of  damage 
to  the  land  permanently  injured,  if  the  evi- 
dence shows  any  part  of  the  same  is  per- 
manently injured,  is  the  fair  market  value 
of  the  land  on  the  date  of  said  injury.  By 
market  value  of  the  land  Is  meant  the  value 
which  would  be  placed  thereon  if  It  were 
offered  for  sale  by  one  who  desired,  but 
was  under  no  necessity,  to  sell,  and  bought 
by  one  who  desired  to  purchase,  but  was 
under  no  necessity  to  purchase.  You  will 
not,  therefore,  take  into  consideration  any 
peculiar  value  which  the  land  might  have  to 
the  owner,  apart  from  what  would  be  paid 
by  the  general  public;  nor  will  you  con- 
sider the  owner's  unwillingness,  if  any  ap- 
pears, to  sell  the  land.  Furthermore,  the 
value  of  the  property  cannot  be  measured 
by  its  value  to  the  party  owning  it — that 
is  to  say,  to  the  plalntift  in  this  case;  nor 
can  it  be  measured  solely  by  the  plaintifTs 
income  or  net  proceeds  derived  from  the 
particular  proi)erty,  but  you  may  take  into 
consideration  the  increase  or  net  proceeds 
of  said  land,  If  any,  in  determining  the  mar- 
ket value  thereof.  In  fixing  the  market 
value  of  the  property,  you  will  consider  It 
simply  as  the  case  of  a  willing  seller  and 
a  willing  buyer;  that  Is,  What  would  the 
general  public  pay  for  said  land  on  the  mar- 
ket at  its  fair  cash  value?"  This  instruc- 
tion was  not  objected  to  and,  assuming  that 
it  merely  lays  down  a  rule  for  determining 
the  value  of  land,  appears  to  be  unobjection- 
able. But  complaint  is  made  that  incom- 
petent testimony  was  received  concerning 
the  value  of  the  injured  lands.  There  was 
competent  testimony  on  the  subject,  aside 
from  that  to  which  objection  was  made. 
Upon  a  retrial,  the  court  will  have  an  op- 
portunity to  scrutinize  the  evidence  offered 
on  this  branch  of  the  case,  so  as  to  confine 
it  within  the  rule  of  the  instruction. 

The  judgment  and  order  are  reversed,  and 
the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

BR.\NTIA',  C.  J.,  and  IIOLLOWAY,  J., 
concur. 


FERRIS  et  al.  v.  McNALLY  et  al. 
(Supreme  Court  of  Montana.     Feb.  15.  1912.) 

1.  Appeal  and  Krrob  (S  82*)— (Jitestions 
Revikwabi.e— Order  Taxing  or  Refusing 
TO  Tax  Costs. 

An  order  tnxine  or  refuMnf;  to  tax  costs. 

though    following    the    judgment    in    point    of 
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time,  is  an  iotermediate  order,  reviewable 
only  on  appeal  from  the  judgment,  and  will 
not  support  a  aeparate  appeal. 

[Ed.  Note. — For  otiier  cases,  see  Appeal  and 
Error,  Cent.  Dig.  J!  382;    Dec.  Dig.  j  82.*] 

2.  Mines  and  Minerals  (S  29*)— Minebal 
Lands— Possession  Without  Location- 
Effect. 

Actual  possession  of  mineral  land  of  the 
United  States  without  a  location  is  valid  as 
against  a  mere  intruder,  but  is  not  available 
as  against  one  peaceably  entering  for  explora- 
tion or  making  a  valid  location,  and  an  ex- 
clusive right  to  possession  can  be  acquired 
only  by  a  compliance  with  the  mineral  laws 
of  the  United  States  and  the  local  laws  not 
inconsistent  therewith,  requiring  discovery  and 
location. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  }§  66-72;  Dec.  Dig.  §  29.*] 

3.  Mines  and  Minebals  (i  29*)— Mining 
Claims— Location. 

One  who,  not  having  actual  possession  of 
mineral  land  of  the  United  States,  seeks  to 
recover  it  from  another,  must  show  a  valid 
location,  and,  where  be  shows  a  discovery  and 
th«  posting  of  his  notice,  he  shown  rights  su- 
perior to  others,  whether  he  continues  in  ac- 
tual possession  or  not  for  the  time  allowed  by 
the  local  law  to  complete  his  location. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §§  66-72;  Dec.  Dig.  {  29.*] 

4.  Mines  and  Minebals  (§  14*)— Mining 
Claivs — Location — Validitt. 

To  establish  a  valid  mining  location,  there 
must  be  a  discovery,  and  a  compliance  with 
Rev.  Codes,  §  2283,  requiring  a  locator  to  do 
exploration  work,   etc. 

[Bd.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  gf  19,  20;  Dec.  Dig.  { 
14.*] 

6.  Appeal  and  Ebbob  (|  1005*)— Vkbdict— 

Conclusiveness. 

A  verdict  on  conflicting  evidence  and  on 
a  view  of  the  premises  in  controversy,  ap- 
proved by  the  trial  court,  is  conclusive  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  H  3948-3954;  Dec.  Dig.  { 
1005.*] 

6.  Mines  and  Minebals  (i  27*)— Mininq 
Claims— Location — Acts   Constituting. 

Th>  mineral  lands  of  the  United  States 
are  open  to  exploration  to  all  alike,  and,  un- 
til one  makes  a  discovery  and  posts  notice, 
another  has  an  equal  right  to  go  on  the  ground 
to  make  a  location,  but  one  who  makes  a  dis- 
covery and  posts  a  notice  of  his  claim  ac- 
quires a  right. to  make  a  location  to  the  ex- 
clusion of  another  subsequently  entering  and 
making  a  location  pending  the  time  allowed  by 
Rev.  Codes,  $  2283,  to  complete  the  marking 
of  the  boundaries  and  the  required  excavation 
work,  but,  subject  to  this  limitation,  the 
rights  of  all  to  enter  and  make  explorations 
of  the  public  mineral  lands  are  equal. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  |g  64,  65;  Dec.  Dig.  { 
27.*] 

7.  Mines  and  Minerals  ({  38*)— Mining 
Claims— "Ousteb." 

In  ejectment  for  a  mining  claim,  evidence 
held  not  to  show  an  ouster  by  defendant  of 
plaintiff,  claiming  under  a  location;  and  "oust- 
er" being  a  wrongful  dispossession  or  exclu- 


sion of  a  party  from  real  property  who  U  en- 
titled to  the  possession. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,   Dec.   Dig.   S   38.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  5114-5115.] 

8.  Tbial    a    191*)—Instbuction8— Assump- 
tion of.  Fact. 

An  instruction  which  assumes  a  fact  in. 
issue  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  g§  420-^35;    Dec.  Dig.   i  191.*] 

9.  Mines   and    Minebals    (§   38*)— Mining 
Claims— Location. 

A  plaintiff  not  in  possession  of  mineral 
land  of  the  United  States  at  the  time  of  de- 
fendant's entry  thereon  may  not  recover  the 
land  in  ejectment,  except  on  a  showing  of  ti- 
tle in  himself,  without  regard  to  what  defend- 
ant has  done  by  way  of  exploration  and  dis- 
covery, since  plaintiff  may  recover  only  on 
the  strength  of  his  own  title. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  Si  87%-113:  Dec.  Dig. 
8  38.*] 

10.  Trial  (|  260* )— Instructions. 

Where  the  issues  in  ejectment  for  a  min- 
ing claim,  apart  from  damages,  were  whether 
plaintiff  bad  made  a  discovery  and  had  per- 
formed the  necessary  work  to  complete  the 
location,  and  the  court  charged  that,  if  the 
jury  found  both  issues  for  plaintiff,  the  ver- 
dict should  be  for  him,  together  with  such 
damages  as  plaintiff  was  entitled  to,  the  re- 
fusal to  charge  that,  if  plaintiff  complied  w^ith 
the  law  in  locating  the  claim  before  discovery 
was  made  of  valuable  mineral  thereon  by  de- 
fendant, the  discovery  by  defendant  did  not 
give  him  any  right  as  against  plaintiff,  was 
not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ii  650-651;    Dec.  Dig.  |  260.*] 

11.  Appeal    and    Ebrob    (I   1068*)— Habm- 
LEss  Ebbob— Ebronbous  Instbuctions. 

Where  the  jury  found  against  plaintiff  on 
the  main  issue,  the  error,  if  any,  in  an  in- 
struction on  damages,  was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gg  4225-4230;  Dec.  Dig.  t 
1068.*] 

12.  Mines  and  Minerals   (f  38*)— Mining 
Claims— Location— Evidence. 

Where,  in  ejectment  for  a  mining  claim, 
the  only  work  proved  to  have  been  done  by 
plaintiff,  other  than  that  done  in  the  discovery 
cut,  was  the  shoveling  out  of  the  old  excava- 
tion 250  pounds  of  material,  and  the  extent 
of  the  excavation  was  not  shown,  the  court 
properly  charged  that  there  was  no  evidence 
that  work  was  done  elsewhere  than  at  the 
point  of  discovery. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,   Dec.  Dig.  g  38.*] 

13.  Mines  and  Minerals    (g  23*)— Mining 
Claims— Location. 

A  person  who  has  not  made  a  valid  min- 
ing location  may  not  tack  work  done  after  a 
location  by  another  person  to  that  previously 
done,  and  thereby  render  nugatory  the  dis- 
covery made  by  the  latter. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  gg  51-59,  114;  Dec.  Dig. 
g  23.*] 

14.  Trial    (|    28*)— View    bt    Jury— Stat- 
utes. 

The  purpose  of  Rev.  Codes,  g  6747,  per- 
mitting the  ]ury  to  view  the  property  in  liti- 
gation, is  to  enable  them  to  apply  the  testi- 
mony to  the  conditions,  and  to  determine  the 
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truth  ot  the  testimonr  with  reference  to  inch 
conditions. 

[Ed.  Note.— For  other  caseg,  see  Trial,  Cent. 
Dig.  H  77-79;    Dec.  Dig.  |  28.»] 

15.  Trial   (8  425*)— View  by  Jubt— Estop- 
pel TO  Alleoe  Bbbob. 

In  ejectment  for  a  mining  claim  at  a 
view  of  the  premises  by  the  jury,  one  of  the 
jurors  asked  plaintiff  to  point  out  the  vein  he 
claimed  to  have  discovered.  The  plaintiff, 
though  he  had  been  explicitly  cautioned  not  to 
communicate  with  the  jury,  got  into  the  cut 
and  shoveled  awa^  some  loose  material,  and 
then  stopped,  being  unwilling  or  unable  to 
comply  further.  Beld,  that  he  could  not  com- 
plain on  that  ground  that  the  jury  received 
evidence  out  of  court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  {  425.*] 

16.  Appeal   and    Ebbob    (|    1046*)— Habm- 
LES8  Ebbob— View  by  Juby. 

In  ejectment  for  a  mining  claim,  any  er- 
ror in  liaving  a  man  shovel  out  of  the  cut 
debris  while  the  jury  were  making  a  view  of 
the  premises  was  harmless  to  plaintiff,  where 
it  only  disclosed  the  exact  condition  in  which 
plaintiff   left  the   premises. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4128-4134;  Dec.  Dig.  i 
1046.»] 

17.  Appeal  and  Ebbob  ({  847»)— Bevikw  in 

Equity  Cases— Instructions. 

The  findings  of  the  jury  in  an  equity  case 
are  but  advisory,  and,  when  approved  by  the 
trial  court,  they  must  he  deemed  as  the  find- 
ings of  the  trial  court;  and  hence  errors  in 
instructions  and  irregularities  in  the  presence 
of  the  jury  will  not  be  considered  in  determin- 
ing tlie   correctness   of   the  findings. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ii  3367-3371;  Dec.  Dig.  { 
847.*] 

Appeal  from  District  Court,  Broadwater 
County;   W.  R.  C.  Stewart,  Judge. 

Action  by  6.  F.  Ferris  and  another  against 
M.  J.  McNally  and  another.  From  an  order 
denying  a  new  trial,  and  from  an  order  over- 
ruling a  motion  to  tax  costs  Included  in  the 
judgment,  plaintiffs  appeal.  Appeal  from 
order  to  tax  costs  dismissed,  and  order  de- 
nying new  trial  affirmed. 

Galen  &  Mettler  and  E.  H.  Goodman,  for 
appellants.    Walsh  &  Nolan,  for  respondents. 

BRANTLY,  C.  J.  Action  In  ejectment. 
The  plaintiffs  base  their  claim  of  title  and 
right  of  possession  to  the  ground  in  con- 
troversy upon  an  alleged  location  thereof  as 
the  Grotto  quartz  lode  mining  claim.  It  is 
alleged  that  a  discovery  was  made  thereon 
on  January  16,  1900,  and  that  tlie  various 
steps  required  to  complete  the  location  were 
thereafter  taken  and  the  proper  record  made. 
Stripped  of  immaterial  matters,  the  com- 
plaint alleges  title,  possession,  and  right  of 
IH>ssession  in  plaintiffs,  an  unlawful  entry 
and  ouster  by  the  defendants  on  December 
10,  1909,  and  the  withholding  of  possession 
by  them  since  that  date,  to  the  damage  of 
plaintiffs  in  the  sum  of  |1,000.  In  their 
answer  the  defendants  put  in  issue  the  ma- 
terial allegations  of  the  complaint,  and  al- 


lege title  in  themselves.  At  the  trial  it  was 
disclosed  that  they  base  their  claim  upon  a 
location  of  the  ground  as  the  Silver  Star 
quartz  lode,  made  on  November  6,  1909.  The 
Jury  found  a  general  verdict  for  the  defend- 
ants. They  also  made  two  special  findings, 
viz.:  (1)  That  the  cubical  contents  of  the 
discovery  cut  on  the  Grotto  were  less  than 
150  feet;  and  (2)  that  no  vein  or  deposit  was 
disclosed  therein.  Judgment  was  entered  ac- 
cordingly. The  plaintiffs  have  appealed  from 
an  order  denying  them  a  new  trial.  They 
have  also  attempted  to  appeal  from  an  order 
overruling  their  motion  to  tax  the  costs  in- 
cluded in  the  judgment. 

[1]  1.  It  has  been  repeatedly  held  by  this 
court  that  an  appeal  does  not  lie  from  an  or- 
der taxing  or  refusing  to  tax  costs.  Such  an 
order,  though  it  follows  the  Judgment  In 
point  of  time.  Is  In  theory  an  intermediate 
order  reviewable  only  on  appeal  from  the 
Judgment  State  ex  rel.  Pierson  ▼.  Millis,  19 
Mont.  444,  48  Pac.  773;  Murray  v.  Northern 
Pac.  Ry.  Co.,  26  Mont.  268,  67  Pac.  625. 
This  being  so,  and  there  being  no  appeal 
from  the  judgment,  the  qiiestlons  presented 
in  connecUon  with  this  feature  of  the  case 
may  not  be  examined.  The  attempted  appeal 
from  this  order  is  therefore  dismissed. 

[2]  2.  From  the  evidence  it  appears  that 
the  defendants  entered  upon  the  premises 
in  controversy  on  November  6,  1909.  At  that 
time  no  one  was  in  actual  possession.  Such 
possession  as  plaintiffs  had  was  constructive. 
Therefore  their  right  to  recover  depends  up- 
on the  validity  of  the  Grotto  location  through 
which  they  claim  title;  for  though  actual 
possession  of  mineral  land  upon  the  public 
domain  without  a  location  Is  valid,  and  will 
be  protected  against  a  mere  intruder  (1  Lind- 
ley  on  Mines,  216-219,  Sparlis  v.  Pierce,  115 
U.  S.  408,  6  Sup.  Ct.  102,  29  L.  Ed.  428),  it 
will  not  avail  as  against  one  who  peaceably 
enters  for  exploration  or  makes  a  valid  loca- 
tion. Exclusive  right  of  possession  can  ba 
acquired  only  by  a  compliance  with  the  min- 
eral laws  of  the  United  States  and  the  local 
laws,  not  inconsistent  therewith,  requiring 
discovery  and  location.  Belk  v.  Meagher, 
104  U.  S.  479,  26  L.  Ed.  735;  Deffeback  v. 
Hawke,  115  V.  S.  392,  6  Sup.  Ct  95,  29  L. 
Ed.  423;  Davis'  Adm'r  v.  Welbbold,  139  U. 
S.  507,  11  Sup.  Ct  628,  35  L.  Ed.  238;  Belk 
V.  Meagher,  3  Mont  65;  Russell  v.  Hoyt  4 
Mont  412,  2  Pac.  25;  Hamilton  t.  Huson, 
21  Mont  9,  53  Pac.  101;  27  Cyc.  55.  Mere 
naked  possession  must  yield  to  the  higher 
right  acquired  by  one  who  has  connected 
himself  with  the  government. 

[3]  It  follows  that  one  who,  not  having 
the  actual  possession,  seeks  to  recover  it 
from  another,  must  show  a  superior  right 
in  himself,  namely,  a  valid  location.  The 
mineral  lands  of  the  United  States  being 
free  and  open  to  exploration  to  all  alike, 
one  citizen  has  an  equal  right  with  every 
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other  to  go  upon  and  occupy  them  for  that 
purpose.  He  will  be  protected  in  this  right, 
and,  after  his  discovery  and  the  posting  of 
his  notice,  the  rights  of  others  are  subordi- 
nated to  his,  whether  he  continues  in  actual 
possession  or  not  for  the  time  allowed  by  the 
local  laws  of  the  state  or  territory  to  com- 
plete his  location.  Sanders  t.  Noble,  22 
Mont.  110,  55  Pac.  1037;  Helena  Gold  & 
Iron  Co.  V.  Baggaley,  34  Mont.  464,  87  Pac. 
455;  Erhardt  v.  Boaro,  113  U.  S.  527,  5  Sup. 
Ct.  560,  28  L.  Ed.  1113;  27  Cyc.  660. 

The  controversy  at  the  trial,  so  far  as 
plaintiffs  are  concerned,  turned  upon  two 
questions  of  fact,  viz.:  (1)  Whether  they 
bad  made  a  discovery  of  mineral  bearing 
rock  In  place;  and  (2)  whether  they  had 
done  the  amount  of  exploration  work  re- 
quired by  the  statute  to  make  their  location 
valid.  The  evidence  was  in  Irreconcilable 
conflict  upon  both  of  these  questions.  While 
there  was  direct  and  positive  testimony  tend- 
ing to  show  that  in  the  open  cut  designated 
by  plaintiffs  as  their  discovery  cut  there  was 
disclosed  a  vein  several  Inches  in  thickness, 
bearing  gold  in  paying  quantities,  and  sever- 
el  pieces  of  mineralized  rock,  'alleged  to  have 
been  taken  from  the  cut,  were  exhibited  to 
the  Jury,  the  testimony  of  defendants'  wit- 
nesses tended  as  strongly  to  show  that  there 
was  no  disclosure  of  rock  In  place,  or  other- 
wise, of  a  mineral-bearing  character.  The 
same  hopeless  conflict  is  found  in  the  tes- 
timony touching  the  cubical  contents  of  the 
discovery  cut.  The  statute  (Rev.  Codes,  § 
2283)  requires  the  locator  to  do  his  explora- 
tion work  within  60  days  after  posting  his 
notice.  This  may  consist  of  a  shaft  sunk 
vertically  at  the  point  of  discovery  to  the 
depth  of  at  least  10  feet  from  its  lowest  rim 
at  the  surface,  or  deeper  if  necessary  to  dis- 
close the  vein  or  deposit  located,  the  cubical 
contents  of  which  shall  be  not  less  than  150 
feet,  provided  that  It  may  consist  of  an  open 
cut  or  tunnel  which  discloses  the  vein  or 
deposit  at  a  depth  of  at  least  10  feet  below 
the  natural  surface  of  the  earth,  represent- 
ing an  excavation  of  at  least  150  cubic  feet ; 
"provided,  also,  that  where  the  vein,  lode  or 
deposit  is  disclosed  at  a  less  vertical  depth 
than  ten  feet,  any  deficiency  in  the  depth  of 
the  discovery  shaft,  cut  or  tunnel  may  be 
compensated  for  by  any  horizontal  extension 
of  such  working,  or  by  any  excavation  done 
elsewhere  ui)on  the  claim,  equalling,  in  cubic- 
al contents,  the  cubical  extent  of  such  defi- 
ciency; but  in  every  case  at  least  seventy- 
five  cubic  feet  of  excavation  shall  be  made 
at  the  point  of  discovery." 

[4]  It  is  not  necessary  to  cite  authorities 
to  the  point  that  without  a  discovery  there 
cannot  be  a  valid  location,  nor  to  the  point 
that  a  compliance  with  the  requirements  of 
the  state  statute  is  a  necessary  prerequisite. 
These,  however,  are  in  iwlnt:  U.  S.  Rev. 
Stat.  J  2;{20  (U.  S.  Conip.  St.  1901.  p.  1424) ; 
Noble  V.  Sanders,  supra ;  Upton  v.  Larkin, 
7  Mont.  461,  17  Pac.  728;    Mares  v.  Dillon, 


30  Mont.  117,  75  Pac.  963;  Baker  v.  Butt» 
City  Water  W.  Co.,  28  Mont.  222,  72  Pac; 
617,  104  Am.  St.  Rep.  683 ;  Butte  City  Water 
W.  Co.  V.  Baker,  196  U.  S.  119,  25  Sup.  CL 
211,  49  L.  Ed.  409 ;  Chrisman  v.  Miller,  197 
U.  S.  313,  25  Sup.  Ct  468,  49  L.  Ed.  770. 

[8]  The  testimony  of  the  defendants'  wit- 
nesses tended  to  show  that  at  the  time  the 
location  of  the  Silver  Star  was  made  the  cut 
was  In  the  same  condition  as  it  was  when 
the  Grotto  location  was  completed,  that  by 
actual  measurement  its  cubical  contents  did 
not  exceed  80  feet,  and  that  no  work  in  any- 
substantial  amount  had  been  done  elsewhere 
upon  the  claim.  We  shall  not  undertake  t» 
state  and  examine  the  evidence  in  detail. 
This  would  serve  no  purpose  other  than  to 
extend  this  opinion  and  demonstrate  to  coun- 
sel for  plaintiffs  that  we  have  been  as  in- 
dustrious In  the  examination  of  this  case  a» 
they  were  in  their  preparation  for  its  pres- 
entation to  this  court  We  are  content  t» 
leave  them  to  presume  that  we  have  fully 
discharged  our  duty  in  this  behalf.  It  is 
sufficient  to  say  that  It  was  the  exclusive 
province  of  the  Jury  to  find  the  facts.  Be- 
sides, having  heard  and  observed  the  wit- 
nesses during  the  course  of  the  trial,  they 
subsequently,  in  charge  of  the  sheriff  accom- 
panied by  the  presiding  Judge,  visited  the 
premises  in  controversy.  They  thus  had  an 
opportunity  to  verify  the  statements  of  Uie- 
witnesses  as  to  any  discovery  made  by 
plaintiffs,  as  well  as  to  Judge  for  themselves 
of  the  cubical  contents  of  the  excavation, 
there  made.  Their  conclusion  cannot  be  re- 
viewed by  this  court  Hence  the  principal 
contention  made  by  counsel  for  the  plain- 
tiffs, viz.,  that  the  evidence  is  insufllclent  to 
Justify  the  verdict,  must  be  overruled. 

[(]  3.  Counsel  contend  that  the  court  erred 
in  refusing  to  direct  a  verdict  for  the  plain- 
tiffs. This  contention  proceeds  upon  the  as- 
sumption that,  although  the  Grotto  location 
was  not  shown  by  uncontradicted  evidence 
to  be  completed  and  therefore  valid,  never- 
theless the  plaintiffs  had  an  equal  right  with 
the  defendants  to  occupy  the  ground  cover- 
ed by  it,  in  order  to  complete  their  location 
pending  the  exploration  being  made  by  the 
latter,  looking  to  the  final  location  of  the 
Silver  Star  claim.  Until  a  discovery  had 
been  made  by  the  defendants  and  notice  of 
location  posted,  the  right  of  the  parties  to 
go  upon  the  ground  was  equal ;  for,  upon  the 
assumption  that  the  plaintiffs  had  not  ninde 
a  discovery  or  complied  with  the  statute  by 
doing  the  necessary  excavation  work  prior 
to  the  record  of  their  location,  the  ground 
was,  at  the  time  of  defendants'  entry,  still  a 
part  of  the  public  domain  and  open  to  locu- 
tion. By  discovery  and  the  posting  of  notice 
of  claim  the  discoverer  acquires  a  right  to 
make  a  location  to  the  exclusion  of  one  who 
thereafter  enters  and  makes  a  location  pend- 
ing the  time  allowed  by  the  statute  (Rev. 
Codes,  §  2283)  to  complete  the  marking  of 
the  boundaries  and  the  retjuired  excavutioa 


Digitized  by 


Google 


Mont) 


FERRIS  r.  McNALLT 


893 


work.  Under  this  condition,  the  rights  of 
the  second  locator  are  so  far  subordinated  to 
those  of  the  first  that,  to  the  extent  the  two 
locations  are  In  conflict,  the  second  is  in- 
valid. Sanders  v.  Noble,  supra ;  Helena  Gold 
&  Iron  Co.  V.  Baggaley,  supra;  Street  v.  Del- 
ta Min.  Co.,  42  Mont.  371, 112  Pae.  TOl.  Sub- 
ject to  this  limitation,  the  rights  of  all  per- 
sons to  enter  upon  and  make  explorations  of 
the  public  mineral  lands  with  the  purpose  of 
making  locations  upon  them  are  equal,  and 
the  one  who  first  makes  a  discovery  has  the 
exclusive  right  to  make  the  first  location. 
Hanson  t.  Craig,  170  Fed.  62,  96  C.  C.  A.  338. 
It  must,  therefore,  follow,  as  counsel  con- 
tend, that.  If  during  the  continuance  of  the 
common  occupancy  one  person  ousts  another 
from  his  possessio  pedis,  the  law  will  re- 
store such  other  to  his  possession. 

[7]  The  evidence  shows  that  the  defend- 
ants  posted   their   notice  on   November  6, 
1909.    They  thereafter  continued  work  nntil, 
as  they  claim,  they  finally  comjdeted  their 
location.     During  the  latter  part  of  Novem- 
ber or  the  early  part  qt  December,  plaintiffs 
employed  a  miner  to  do  excavation  work  in 
the  Grotto  discovery  cut.    At  the  suggestion 
of  defendant  McNally  that  there  would  prob- 
ably be  litigation  over  the  respective  rights 
of  plaintiffs  and  defendants  because  of  their 
conflicting  locations,  and  it  would  be  best  to 
leave  the  excavation  as  it  then  was,  the  work 
was  discontinued.    About  the  same  time  the 
plaintiffs  employed  another  miner  to  do  the 
work  at  the  same  place.    While  so  engaged, 
he  shoveled  out  from  an  old  excavation  near 
by  about  250  pounds  of  material  which  had 
been  shoveled  into  it  during  the  process  of 
excavation  of  the  discovery  cut.    At  the  in- 
stance of  defendant  McNally  this  miner  also 
stopped  work.     So  far  as  the  record  shows, 
there   was   neither    threat    of   violence   nor 
coercion.      On    the    contrary,    the    evidence 
tends  to  show  rather  that  plaintiffs  acquiesc- 
ed in  the  stopping  of  the  work  at  this  point, 
and  that,  instead  of  suffering  an  unlawful 
ouster  at  the  hands  of  defendants,  the  plain- 
tiffs were  content  to  rest  their  claims  exclu- 
sively upon   the  Grotto  location  and  abide 
the   conse(]uences,  being  entirely  willing  at 
the  suggestion  of  McNally  to  allow  the  phys- 
ical  conditions  as  they  were  to  stand  un- 
disturbed as  the  evidence  of  their  rights. 
"An   ouster  is  a  wrongful  dispossession  or 
exclusion  of  a  party  from  real  property  who 
is   entitled   to   the  possession."     Anderson's 
Law  DictiMiary.     The  evidence  referred  to 
falls  far  short  of  showing  any  wrong  on  the 
part  of  the  defendants,  except  upon  the  as- 
Kiiniptlon  that  the  Grotto  location,  was  valid, 
whereas  its  validity  was  the  vital  issue  in 
the  case.     There  is  no  evidence  tending  to 
show  that  the  plaintiffs  were  excluded  from 
working  at  any  other  point  within  the  bound- 
aries of  the  Grotto  location,   or  that  they 
were  even  re<iuested  to  abstain  from  work. 
Furthermore,   the  plaintiffs   were  not   upon 
tbe  ground  asserting  the  right  to  complete 


their  exploration  work  but  were  asserting  an 
exclusive  right  to  possession  under  the  Grot- 
to location. 

4.  Complaint  is  made  that  the  court  erred 
in  refusing  plaintiffs'  requested  instructions 
7  and  8,  and  In  giving  instructions  1  and  3, 
as  follows: 

"No.  7.  Ton  are  Instructed  that  the  de- 
fendants would  have  no  right  as  against  the 
plaintiffs  in  this  case  until  they  had  flrst 
made  a  valuable  discovery  of  mineral  upon 
the  ground  In  controversy,  and  that  they 
must  establish  the  fact  of  such  discovery  by 
a  preponderance  of  the  evidence."    (Refused.) 

"No.  8.  You  are  further  instructed  that,  If 
you  find  that  the  plaintiffs  fully  complied 
with  the  law  in  locating  the  Grotto  lode  be- 
fore any  discovery  was  made  of  valuable 
mineral  thereon  by  the  defendants,  then  such 
discovery  by  such  defendants,  even  if  you 
believe  It  to  have  been  made  by  them,  would 
give  them  no  rights  as  against  tbe  plaintiffs, 
and  you  must  find  for  the  plaintiffs."  (Re- 
fused.) 

"No.  1.  In  this  case  a  controversy  exists 
between  the  plaintiffs  and  defendants  for  the 
ground  which  was  located  by  the  plaintiffs 
as  the  Grotto  and  located  by  tlie  defendants 
as  the  Sliver  Star,  and  the  only  questions 
material  for  you  to  consider  In  connection 
with  this  controversy,  aside  from  damages 
In  case  you  find  for  plaintiffs,  are  whether 
tbe  plaintiffs  in  connection  with  their  loca- 
tion of  the  ground  performed  such  discovery 
work  as  the  law  requires,  and  whether  they 
discovered  a  vein,  lode  or  deposit  so  as  to 
authorize  Its  location  by  them  as  mineral." 
(Given.) 

"No.  3.  In  this  case  there  Is  no  evidence 
that  work  was  done  elsewhere  than  at  the 
point  of  discovery  before  the  attempted  loca- 
tion by  tbe  defendants,  and,  unless  the  plain- 
tiffs have  established  by  a  preponderance  of 
the  evidence  that  the  cubical  contents  of  the 
cut  or  excavation  made  by  them  was  150  feet 
or  more,  then  your  verdict  should  be  for  the 
defendants."     (Given.) 

[J]  Plaintiffs'  request  numbered  7  was 
properly  refused.  It  involves  the  a.sKumption 
that  the  plaintiffs'  location  was  valid,  where- 
as, as  already  said,  this  was  the  vital  issue 
to  be  determined  by  the  jury. 

[9]  It  assumes,  also,  that  plaintiffs  were 
entitled  to  a  verdict  solely  upon  the  ground 
that  they  had  attempted  to  make  the  Grotto 
location,  unless  the  defendants  had  shovm 
by  a  preponderance  of  the  evidence  that  they 
had  made  a  discovery  at  the  time  they  post- 
ed their  notice.  The  plaintiffs  not  being  in 
possession  at  the  time  of  defendants'  entry, 
they  could  not  recover  except  uiwn  a  show- 
ing of  title  in  themselves  by  a  preponderance 
of  the  evidence,  without  regard  to  what  the 
defendants  had  done  In  the  way  of  explora- 
tion and  discovery.  Plaintiffs  could  recover 
only  upon  the  strength  of  their  own  title. 
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and  not  upon  the  weakness  of  tbat  of  de- 
fendants. 

[10]  Nor  was  there  error  In  the  refusal  of 
plaintiffs'  request  numbered  8.  As  an  ab- 
stract proposition  of  law  we  think  It  is  cor- 
rect; the  word  "valuable"  appearing  there- 
in, which  Is  the  subject  of  critlclsin  by  coun- 
sel for  defendants,  not  being  misleading  in 
view  of  the  definition  of  the  terms  "vein," 
"lode,"  and  "deposit"  as  given  by  the  court 
in  another  Instruction.  The  issues  upon 
which  the  Jury  were  required  to  find,  apart 
from  that  of  damages,  were  whether  the 
plaintiffs  had  made  a  discovery,  and  had 
done  the  necessary  work  to  complete  the 
Grotto  location.  In  other  instructions  they 
were  told  that,  if  they  found  both  these  is- 
sues for  plaintiffs,  their  verdict  should  be 
returned  accordingly,  and  that  it  should  in- 
clude such  amount  of  damages  as  they 
thought  the  plaintiffs  entitled  to  under  the 
evidence.  It  seems  impossible  that  under 
this  condition  of  the  instructions  the  plain- 
tiffs were  prejudiced  by  the  refusal  of  this 
request. 

The  criticism  of  Instruction  No.  1,  as  giv- 
en, is  that  It  withdrew  from  the  jury  the 
question  of  damages.  This  complaint  is 
without  merit  The  instruction  speaks  for 
Itself. 

[11]  Inasmuch  as  the  jury  found  agalns. 
the  plaintiffs  on  the  main  Issue,  it  was  not 
necessary  for  them  to  consider  the  question 
of  damages.  Even  so,  at  the  proper  place  in 
the  charge  the  court  told  the  jury  that,  If 
they  found  the  main  Issue  for  the  plaintiffs, 
they  should  also  include  in  their  verdict  dam- 
ages In  such  amount  as  the  evidence  justi- 
fied. 

[12]  It  is  said  of  instruction  No.  3  that 
the  court  erred  in  telling  the  jury  that  there 
was  no  evidence  that  excavation  work  had 
been  done  at  any  other  place  than  at  the 
point  of  discovery  before  the  "attempted  lo- 
cation by  the  defendants."  A  careful  read- 
ing of  the  evidence  shows  this  statement  to 
be  substantially  true.  The  only  evidence  tend- 
ing to  show  that  plaintiffs  had  done  any 
work  other  than  that  done  in  the  discovery 
cut  was  that  referred  to  above,  which  con- 
sisted in  the  shoveling  out  of  the  old  excava- 
tion 2S0  pounds  of  material.  The  evidence 
elsewhere  showed  that  most  of  the  debris 
taken  from  the  cut  had  been  thrown  into  this 
excavation.  At  best,  the  work  was  not  new, 
but  was  confined  merely  to  moving  a  second 
time  the  debris  originally  taken  out.  But 
aside  from  this,  there  was  no  statement  by 
any  witness  as  to  the  cubical  contents  of  the 
resulting  excavation.  The  evidence  was 
therefore  not  of  such  a  character  as  to  aid 
the  jury  in  making  up  their  conclusion. 
Hence  the  court  did  not  err  in  excluding  it, 
as  it  impliedly  did  in  the  instruction  com- 
plained of. 

[13]  But,  aside  from  these  considerations, 
the   work  in  question  was  done  after  the 


date  at  which  the  defendants  testified  they 
had  made  their  discovery  and  posted  their 
notice.  Assuming  that  these  acts  had  been 
done  by  them,  the  plaintiffs,  not  having 
theretofore  made  a  valid  location,  could  not 
tack  work  then  done  to  that  theretofore  per- 
formed, and  thus  render  nugatory  the  dis- 
covery made  by  defendants. 

[14]  5.  The  trial  was  concluded  on  March 
9,  1910.  At  the  close  of  the  evidence  the 
judge  with  the  jury  in  charge  of  an  officer 
went  to  view  the  discovery  cut  upon  the 
Grotto  claim.  The  plaintiff  Ferris  was  pres- 
ent, as  was  also  defendant  McNally.  The 
latter  had  one  Gleason  to  shovel  out  of  the 
cut  such  debris  as  bad  fallen  into  it  during 
the  previous  winter.  Whether  this  work  was 
ordered  by  the  judge  does  not  appear.  After 
the  work  was  done,  one  of  the  jurors  re- 
quested Ferris  to  point  out  the  vein  or  lead 
about  whidi  be  had  testified.  Ferris  there- 
upon got  into  the  cut  but,  after  moving  some 
loose  material  therefrom  with  a  shovel,  stop- 
ped work,  and  did  nothing  further,  being  un- 
able or  unwilling  to  respond  to  the  Juror's 
request.  Contention  is  made  that  the  plain- 
tiffs suffered  prejudice  in  that  the  jury  re- 
ceived evidence  out  of  court.  The  statute 
(Rev.  Codes,  S  6747)  permits  the  jury  to  have 
a  view  of  the  property  which  is  the  subject 
of  litigation,  or  of  the  place  at  which  any 
material  fact  occurred.  The  purpose  of  the 
provision  is  to  enable  the  Jury  to  apply  the 
testimony  of  the  witnesses  to  the  observed 
conditions  about  wlilcb  they  liave  spoken, 
and  also  to  determine  the  truth  of  statements 
made  by  them  with  reference  to  these  condi- 
tions. Ormund  v.  Granite  Mt  Min.  Co.,  11 
Mont  303,  28  Pac.  289.  Otherwise  the  in- 
spection would  be  a  mere  idle  ceremony  with- 
out any  useful  purpose. 

[16]  The  incident  complained  of,  though 
perhaps  irregular  in  view  of  the  provision  of 
the  statute  that  the  persons  appointed  by  the 
court  to  attend  the  Jury  on  behalf  of  the  par- 
ties, may  not  commuidcate  with  them  fur- 
ther than  to  point  out  the  'property  or  the 
place  at  which  any  material  fact  occurred, 
and  that  no  other  person  shall  speak  to  them 
on  any  subject  connected  with  the  trial: 
yet,  under  the  circumstances,  the  plaintiff 
Ferris  was  so  far  at  fault  by  taking  part  in 
It  that  he  cannot  allege  prejudice.  As  ap- 
pears from  the  affidavit  of  plaintiff's  coun- 
sel, Ferris  had  been  given  explicit  Instruc- 
tions not  to  communicate  with  the  Jury  or 
make  any  statement  in  their  presence.  He 
was  not  under  any  obligation  to  respond  to 
the  request  of  the  Juror.  In  view  of  the  ad- 
vice of  his  counsel,  be  must  have  known  this. 
So,  therefore,  whether  he  was  unable  to  re- 
spond or  changed  his  mind  and  for  that  rea- 
son refused  to  do  so,  he  cannot  complain  that 
the  jury,  perhaps.  Interpreted  his  silence 
against  him. 

[18]  With  reference  to  the  work  done  by 
Gleason  in  shoveling  the  loose  material  out 
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of  the  discovery  cut,  It  may  be  said  that  this 
could  not  possibly  have  prejudiced  the  plain- 
tiffs, for  the  reason  that  It  disclosed  to  the 
Jury  exactly  the  condition  in  which  the  cut 
was  at  the  time  It  was  completed  by  the 
plaintiffs. 

[17]  We  have  disposed  of  this  case  as  one 
at  law.  Counsel  for  plaintiffs  Insist  in  their 
briefs  that  it  is  equitable  in  character  in 
the  nature  of  an  action  to  qnlet  title.  If  we 
accept  this  as  the  proper  theory  and  apply 
to  it  the  liberal  mode  of  review  applicable 
to  cases  in  equity,  the  questions  arising  up- 
on the  instructions  as  well  as  the  incident 
attending  the  inspection  made  by  the  Jury 
become  wholly  immaterial.  The  findings  of 
the  Jury  are,  in  'equity  cases,  to  be  viewed 
as  the  findings  of  the  Judge  and  as  emanating 
from  him.  Therefore  errors  in  the  instmc- 
tlons,  as  well  as  irregularities  which  may 
have  occurred  in  the  presence  of  the  Jury, 
are  not  to  be  taken  into  c(Hislderatlon  in  de- 
termining the  propriety  of  the  findings.  The 
office  of  the  Jury  in  such  cases  is  merely  ad- 
visory. Lawlor  V.  Kemper,  20  Mont.  13,  49 
Pac.  398;  Power  v.  Lenoir,  22  Mont.  169,  56 
Pac.  106;  Wetzsteln  v.  Largey,  27  Mont. 
212,  70  Pac.  717.  Any  error  committed  by 
the  court  in  submitting  the  case  to  them  is 
deemed  to  have  been  corrected  by  the  Judge 
when  be  came  to  consider  the  adoption  of 
their  findings. 

The  order  is  affirmed. 

Affirmed. 

SMITH  and  HOLLOW  AT,  JJ.,  concur. 


WRIGHT  V.  CHILCOTT  et  al. 
(Supreme  Court  of  Oregon.    March  12,  1912.) 

1.  VKNOOK    ANn     PCBCHASEB     (8    184*)— CON- 
TKACTS— IDTEBEST    OF   PUBCHASEB. 

A  purchaser  of  real  estate  who  has  made 
a  partial  payment  of  the  price  has  an  equitable 
interest  which  he  may  convert  into  a  legal 
title  by  paying  the  balance  of  the  price,  but 
which  may  be  defeated  on  his  failure  to  pay 
such  balance. 

[Bid.  Note. — For  other  cases,  see  Vendo*  and 
Purchaser,  Cent.  Dig.  {  355;  Dec.  Dig.  | 
184.»] 

2.  TBtrsTs  (i  80*)— Resulting  Trusts— Evi- 
nsNCE. 

Defendant  contracted  to  take  over  plain- 
tiff's options  to  purohase  real  estate,  to  com- 
plete plaintiff's  contracts  by  advancing  the 
price,  and  take  conveyances  to  himself,  to  dis- 
pose of  the  property  to  the  best  advantage, 
and  divide  the  profits  equally.  Plaintiff  bad 
made  a  partial  payment  Held,  that  the  con- 
tract created  a  resulting  trust  in  favor  of 
plaintiff  to  the  extent  of  his  interest,  and  the 
fact  that  on  the  purchase  of  the  land  the  deed 
was  drawn  in  the  name  of  a  third  person  des- 
ignated by  plaintiff  did  not  destroy  the  trust 
relation;  the  third  person  taking  the  title  sub- 
ject to  the  burdens  imposed  on  it. 

[Ed.  Note.— l"\ir  other  cases,  see  Trusts, 
Dee.   Dig.  {  80.*] 


3.  Tbusts  (I  80*)— REStnLTiNO  Tbusts— CoK- 

TBACTH— VALIDITY. 

Plaintiff  was  the  owner  of  options  for  the 
purchase  of  land  for  fl3,200.  Ue  paid  $1,- 
000  of  the  price,  and  then  defendant  contract- 
ed with  him  to  complete  the  contracts  by  ad- 
vancing  the  money,  and  taking  the  title  to  him- 
self. The  contract  between  the  parties  con- 
templated the  formation  of  a  holding  corpora- 
tion with  a  capital  stock  of  $250,000  to  take 
over  and  dispose  of  the  property.  The  par- 
ties contemplated  extensive  improvements,  and 
that  in  selling  the  property  to  the  corporation 
the  sale  should  be  made  for  preferred  stork 
and  the  whole  issue  of  the  common  stock. 
Held,  that  the  agreement  between  the  parties 
did  not  contemplate  a  violation  of  the  law 
which  does  not  presume  that  parties  intend  to 
contract  to  do  a  fraudulent  act  when  such  in- 
tent is  not  made  plainly  manifest,  and  the 
agreement  creating  a  resulting  trust  was  en- 
forceable. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Dec.  Dig.  t  80.*] 

4.  Tbusts  (|  86*)— Resultino  Tbusts- Pre- 
sumptions. 

A  trust  may  result  from  a  grant  or  con- 
tract the  purpose  of  which  is  incapable  of  per- 
formance, and,  where  the  instrument  provides 
indemnity  for  expenses  of  the  grantee  out  of 
the  corpus  of  the  property  conveyed,  a  trust 
will  be  presumed. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent.  Dig.  |  128;   Dec.  Dig.  I  86.*] 

Appeal  from  Circuit  Court,  Yamhill  Coun- 
ty ;   Wm.  Galloway,  Judge. 

Salt  by  C.  T.  Wright  against  Richard  ChU- 
cott  and  another.  From  a  decree  for  plain- 
tiff, defendants  appeal.    Affirmed. 

This  is  a  suit  to  have  a  trust  in  lands  de- 
clared in  favor  of  plaintiff. 

The  complaint  alleges,  in  substance,  that 
on  or  prior  to  November  30,  1908,  plaintiff 
was  the  owner  of  two  options  or  contracts 
for  the  purchase  of  certain  lands  in  Yamhill 
county  and  at  that  time  entered  into  a  con 
tract  with  defendant  Chllcott,  whereby  it 
was  agreed  that  the  latter  should  famish  the 
money  necessary  to  complete  the  purchase 
of  the  lands,  pursuant  to  the  provisions  of 
the  options,  and  that  thereafter  the  land 
should  be  sold  and  conveyed  to  a  corporation, 
thereafter  to  be  formed,  which  should  handle 
and  dispose  of  the  property  for  the  benefit 
of  plaintiff  and  Chllcott ;  that  from  the  pro- 
ceeds of  the  sale  Chllcott  should  be  reim- 
bursed for  the  necessary  advances  to  be  made 
by  him,  and  also  that  the  sum  of  $1,000, 
theretofore  advanced  by  plaintiff  ui)on  the 
purchase,  was  to  be  reimbursed,  one  half  of 
that  amount  to  be  paid  to  Chllcott  and  the 
other  half  to  plaintiff;  that  the  balance  of 
the  money  realized  from  such  sale  should  be 
equally  divided  between  plaintiff  and  defend- 
ant Chllcott:  that  the  land  should  be  convey- 
ed to  the  corporation,  so  to  be  formed,  in 
payment  of  the  capital  stock  of  such  corpo- 
ration, to  be  subscribed  by  plaintiff  and  C^hil- 
cott,  the  amount  to  be  equal  to  the  reaf<on 
able  cash  value  of  the  property,  to  be  agreed 
upon  by  plaintiff  and  Chllcott;  that  the  lat- 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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ter  should  take,  In  payment  of  the  amount 
required  to  be  advanced  by  him  for  the  pur- 
chase price  of  the  property,  the  paid-up  stock 
of  such  corporation,  equal  in  amount  to  the 
money  advanced  by  him;  that  plaintiff  and 
Chilcott  should  each  take  $500  in  stock  in 
payment  of  the  $1,000  advanced  by  plaintiff; 
that  thereafter  the  remaining  stock  should 
be  equally  divided  between  plaintiff  and  Chil- 
cott, except  such  additional  shares  as  might 
be  sold  or  disposed  of  by  agreement  to  other 
I)ersons;  that  the  actual  cash  value  of  the 
property  was  $40,000,  and  the  value  thereof 
over  and  above  the  sum  agreed  to  be  paid 
therefor  was  $26,800,  which  was  to  be  equal- 
ly divided  between  plaintiff  and  Chilcott,  ei- 
ther iu  money  or  in  the  stock  of  the  proposed 
eoriwration ;  that,  pursuant  to  the  agree- 
ment, Chilcott  i)ald  for  the  property,  in  ad- 
dition to  the  $1,000  paid  by  plaintiff,  the  sum 
of  $7,200,  and  caused  the  title  to  the  prop- 
erty to  be  conveyed  to  his  niece,  J.  B.  An- 
derson, who  was  to  hold  the  same  in  trust 
for  himself  and  plahitiff,  and  caused  mort- 
gages to  be  executed  by  Anderson  for  $5,000, 
the  balance  of  the  purchase  price;  that,  con- 
temporaneously with  the  taking  of  the  deeds, 
Anderson  executed  deeds  to  the  property, 
leaving  the  name  of  the  grantee  blank,  and 
delivered  them  to  Chilcott  with  verbal  au- 
thority to  till  In  the  name  of  such  grantee 
as  to  hlra  should  seem  best,  it  being  the  in- 
tention of  all  the  persons  to  Insert  the  name 
of  the  corporation  thereafter  to  be  formed; 
that  Chilcott  has  taken  possession  of  the 
property,  has  excluded  plaintiff  therefrom, 
has  refused  to  join  in  the  formation  of  the 
corporation,  and  now  denies  that  plaintiff 
has  any  interest  whatever  In  the  property, 
and  on  the  contrary  claims  to  be  the  sole 
owner  thereof,  and  that  he  will,  unless  re- 
strained, dispose  of  the  same  for  his  own 
benefit  To  this  complaint  defendants  an- 
swered by  a  general  denial,  except  that  they 
admitted  that  defendant  Anderson  held  the 
property  in  trust  for  Chilcott,  and  that  he 
was  in  possession  and  control  thereof.  De- 
fendants also  denied  that  the  property  was 
worth  more  than  $134200. 

The  following  agreement  signed  by  plain- 
tiff and  defendant  Chilcott  was  Introduced  in 
evidence :  "This  agreement  wltnesseth :  That 
whereas  C.  T.  Wright  of  Portland,  Oregon, 
obtained  an  option  for  the  purchase  of  a  par- 
cel of  laud  situated  in  Yamhill  county,  from 
the  owner  thereof,  to  wit.  Henry  Stutsman, 
the  condition  of  said  option  lieing  that  one 
thousand  dollars  should  be  paid  in  cash,  four 
thousaud  dollars  on  or  liefore  December  1st, 
1908,  and  balance  on  or  before  three  years, 
to  be  evidenced  by  a  promissory  note  and 
secured  by  a  mortgage  on  the  i)roperty.  Si- 
multaneous with  obtaining  the  said  option 
the  said  Wright  conveyed  a  like  option  on 
like  conditions  on  the  same  property  to 
Jlessrs.  Swenson  and  Gleln.  who  paid  the 
one  thousand  dollars  called  for,  which  same 


thousand  dollars  was  used  by  Wright  to  pay 
Stutsman.  The  said  Swenson  and  Gleln 
having  failed  to  make  the  second  payment 
required,  to  wit,  four  thousand  dollars,  by 
virtue  of  the  conditions  of  their  option  with 
Wright  their  option  to  purchase  the  land  be- 
comes void.  Now  cometh  Richard  Chilcott 
of  Portland,  Oregon,  who  agrees  with  the  said 
Wright,  for  the  purpose  of  saving  the  afore- 
mentioned thousand  dollars  and  other  con- 
siderations, to  make  the  said  second  payment 
of  four  thousand  dollars,  fulflll  all  other  con- 
ditions of  Stutsman's  option  to  Wright,  and 
take  delivery  of  a  deed  for  and  possession 
of  the  land.  The  further  terms  of  this  agree- 
ment l>etween  the  said  Wright  and  the  said 
Chilcott  are  that  the  laud  is  to  be  disposed 
of  to  a  cori>oratlon  formed  for  the  puriwse 
of  handling  and  disposing  of  the  same,  at  an 
agreed  price,  and  the  difference  between  the 
price  paid  by  Chilcott  for  the  land  and  the 
price  received  frgm  the  said  company,  ex- 
cept as  hereinafter  provided,  shall  be  divid- 
ed equally  between  each,  share  and  share 
alike;  included  for  division  is  also  the  afore- 
said sum  of  one  thousaud  dollars  paid  by 
Swenson  and  Gleln  to  Wright  and  by  Wright 
to  Stutsman.  Included  In  this  agreement,  on 
the  same  conditions.  Is  the  property  adjoln- 
iivg  that  of  Stutsman,  now  belougiug  to 
George  Bralthwaite,  which  the  said  Chilcott 
is  now  purchasing.  It  Is  the  present  inten- 
tion to  form  a  company  with  a  capitalization 
of  $250,000,  with  two  classes  of  stock,  an 
equal  amount  each  of  perferred  and  common 
stock.  In  selling  these  lauds  to  the  comimuy, 
the  sale  will  be  made  for  a  stipulated  amount 
of  perferred  stock  and  the  whole  issue  of 
the  common  stock;  therefore  the  cash  paid 
out  would  receive  its  proportion  of  preferred 
stock  at  its  par  value  and  the  balance  is  to 
be  divided  between  the  said  Wright  and  the 
said  Chilcott,  and  the  whole  of  the  common 
stock  Is  to  be  apportioned  pro  rata  between 
the  several  interests  at  the  same  ratio  on 
which  the  perferred  stock  Lssued  Is  appor- 
tioned, excepting  as  hereinafter  noted.  As 
the  parties  at  interest  are  now  seeking  other 
capital,  and,  should  any  be  secured,  the  ap- 
portionment of  stock  would  be  entirely  dif- 
ferent, as  in  all  probability  there  would  he 
two  fixed  prices  on  the  lauds.  For  Instance, 
the  said  Wright  and  Chilcott  set  a  price  to 
the  other  money  subscribers  and  they  in  turn 
might  wish  to  make  a  greater  price  to  the 
company  and  imrticiiiate  proi>ortlonateIy  in 
the  difference,  wherefore  the  same  rule 
would  apply  as  between  Wright  and  Chilcott, 
but  not  on  the  ratio  as  above  stated,  and  to 
which  this  exception  is  noted;  that  Is  to  s«y. 
the  difference  in  profits  would  be  measured 
by  the  difference  in  price  paid  l>y  Chilcott 
and  that  received  from  the  syndicate,  and 
not  the  price  received  from  the  company  as 
stated  above.  Inasmuch  as  large  amounts 
of  money  will  be  reipiired  to  cultivate,  stock 
and  otherwise  operate   these   farms,    which 
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the  said  Cbllcott  agrees  to  proTlde,  tbe 
amount  of  money  so  furnished  Is  to  be  coni- 
I>ensated  for  with  preferred  and  common 
stock  In  the  same  proportion  as  the  money 
provided  for  tbe  purchase  of  tbe  laud.  It  Is 
further  provided  that  Inasmuch  as  moneys 
will  be  exi)ended  from  time  to  time,  to  what 
extent  cannot  at  this  time  be  told,  tbe  above 
apiwrtlonment  cannot  be  made  until  the  per- 
sonal expenditures  of  the  said  Chllcott  ceas- 
es ;  therefore,  to  have  all  tbe  interests  prop- 
erly defined,  should  there  be  no  ■valid  objec- 
tion apparent,  the  agreed  proportion  may  be 
made  of  record  with  tbe  company,  or  other- 
wise the  terms  of  this  document  stand.  It 
Is  stipulated  and  agreed  that  no  stock,  ei- 
ther preferred  or  common,  shall  be  Issued 
to  either  parties  hereto  until  the  said  Cbll- 
cott has  been  fully  reimbursed  for  the  mon- 
eys be  expends  for  tbe  purchase  of  land,  as 
well  as  for  all  other  purposes,  on  behalf  of 
the  company  to  be  formed." 

A.  E.  Clark  (Ralph  E.  Moody  and  McCain 
&  Vinton,  on  tbe  brief),  for  api)ellants.  C. 
W.  Fulton  (C.  G.  Pulton  and  Beach  &  Si- 
mon, on  tbe  brief),  for  respondent. 

McimiDE,  J.  (after  stating  the  facts  as 
above).  The  evidence  tends  to  show  that  at 
the  time  the  agreement  above  recited  was 
entered  into  plnlntifT  had  a  valid  option  or 
contract  of  purchase  for  one  tract  of  the  land 
In  question,  which  for  convenience  we  will 
call  the  Stutsman  tract,  and  that  be  bad 
paid  ui)on  the  purchase  price  tbe  sum  of 
^1,000,  leaving  ?0,000  to  be  paid  before  be 
would  be  entitled  to  a  conveyance,  and  that 
he  had  a  verbal  option  for  the  purcha.se  of 
another  tract  called  the  Braitbwaite  tract 
for  the  sum  of  $6,200.  upon  which  nothing 
had  been  paid,  and  which  depended  for  ex- 
ecution solely  upon  the  good  faith  of  the 
vendor. 

[1]  lie  had  an  equitable  interest  or  estate 
In  the  first  tract  which  he  could  convert  into 
a  legal  title  by  paying  tbe  remainder  of  tbe 
purchase  price  but  which  was  liable  to  l)e 
defeated  in  ca.'ie  of  failure  on  his  part  to  pay 
tbe  purchase  money.  That  these  rights  and 
the  services  he  had  rendered  in  securing 
them  were  of  some  value  and  so  considered 
by  Chllcott  is  shown  by  the  fact  that  he 
entered  into  the  written  agreement,  and  the 
value  of  these  is  impliedly  flxetl  at  one-half 
the  net  profits  of  tbe  venture  after  deduct- 
ing tbe  amounts  advanced  by  the  parties. 

12]  Tbe  agreement  itself  is  a  peculiar  doc- 
timent,  evidently  drawn  withont  tbe  aid  of 
counsel,  and  contains  an  amount  of  unnec- 
essary verbiage;  but  divested  of  its  super- 
fluities it  amounts  to  this :  (1)  That  Chllcott 
was  to  take  over  the  oi)tions,  rights,  and  op- 
portunities of  Wright,  and  to  complete 
Wright's  contracts  by  advancing  the  pur- 
chase money,  and  to  take  conveyances  to 
himself  of  tbe  tracts  of  land,  and  al.so  to 
make  such  further  advances  as  might  from 
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time  to  time  be  necessary  to  effectuate  the 
purpose  of  the  contract,  which  was  to  dis- 
pose of  it  to  the  best  advantage.  (2)  That 
out  of  tbe  sale  of  tbe  land  be  was  to  be  re- 
imbursed for  such  outlays.  (3)  That,  when 
this  was  accomplished,  the  profits  of  the  ad- 
venture were  to  be  shared  equally.  (4)  That 
the  contract  contemplated  tbe  formation  of 
a  holding  corpotatlon  which  should  take  over 
the  proiierty  at  an  agreed  price  and  the  di- 
vLslon  of  stock  to  be  issued  by  such  corpo- 
ration in  proportion  to  the  interest  of  tbe  par- 
ties and  such  other  parties  as  might  be  in- 
duced to  buy  into  the  venture. 

To  complete  the  purchases  initiated  by 
Wright  required  $12,200  in  addition  to  tbe 
$1,000  already  paid  by  Wright,  and  this  sum 
was  to  be  advanced  by  Chllcott.  To  secure 
him  in  these  advances,  b6  was  authorized  to 
take  the  conveyance  of  the  property  and  bold 
it  until  it  should  be  so  disiK>sed  of  as  to  re- 
pay his  advances,  and  what  remained  after 
this  was  done  was  to  be  divided  between  the 
persons  concerned.  To  secure  this  result,  a 
method  of  dlsiwslng  of  tbe  property  to  a 
holding  corporation  and  a  division  of  stock 
was  tentatively  agreed  upon.  It  is  true  that 
a  division  of  profits  by  this  method  could  not 
be  enforced  in  equity  and  rested  solely  in 
tbe  good  faith  and  honesty  of  tbe  persons, 
and  It  was  not  impossible  of  performance  and 
was  entirely  practicable.  In  our  opinion  the 
contract  created  a  resulting  trust  in  favor 
of  Wright  to  the  extent  of  his  interest  in 
the  contract,  and,  as  that  Interest  was  to  come 
out  of  the  land,  it  was  a  trust  in  the  land. 
The  fact  that  the  deed  was  taken  in  tbe 
name  of  another  person  designated  by  Chll- 
cott instead  of  being  taken  directly  to  him 
did  not  destroy  the  trust  relation.  Tbe 
"dummy"  grantee  took  tbe  title  subject  to 
the  same  burdens  as  though  Cbllcott  him- 
self had  taken  it.  It  is  Inunaterlal  whether 
the  trust  was  a  trust  in  tbe  lands  or  in  the 
profits  to  be  derived  from  their  sale,  as  in 
either  case  the  lauds  should.  In  equity,  be 
charged  with  the  obligation,  although  the 
authorities,  which  hold  that  contracts  of 
this  cbai-acter  create  an  interest  in  the  land 
itself,  api)eal  to  us  as  sound  and  consonant 
with  equity.  Shaeffer  v.  Blair,  149  V.  S.  24S, 
13  Sup.  ("t.  856,  .ST  L.  Ed.  721;  Seymour  v. 
Freer,  S  Wall.  202.  1!)  L.  Kd.  30C. 

13]  Tbe  contention  that  the  method  or  dis- 
posal of  tbe  proi>erty  set  forth  In  the  con- 
tract contemplated  a  violation  of  the  law, 
and  Is  therefore  Illegal,  cannot  be  sustained. 
It  Is  true  that  the  contract  contenii)lated  tbe 
incorporation  of  a  company  with  a  capital 
stock  of  $250,000  to  take  over  and  dispose  of 
the  property,  and  that  the  property  at  that 
time  was  not  of  that  value  nor  approaching 
thereto.  There  is  nothing  in  the  agreement 
to  indicate  an  intention  to  sell  tbe  property 
to  the  corporation  for  .$250,000  or  for  any 
particular  sum.  In  one  paragraph  of  the 
contract  it  is  said:   "The  laud  is  to  be  dls- 
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posed  of  to  a  corporation  formed  for  tbe  pur- 
pose of  disposing  of  the  same  at  an  agreed 
price,"  etc.  And  again:  "In  selling  these 
lands  to  tbe  company,  the  sale  will  be  made 
for  a  stipulated  amount  of  preferred  stock 
and  the  whole  issue  of  tbe  common  stock." 
It  is  evident  that  extensive  Improvements 
and  tbe  probable  expenditure  of  large  sums 
of  money  in  addition  to  the  purchase  price 
were  within  tbe  contemplation  of  the  parties 
when  tbe  agreement  was  signed  as  shown  by 
the  following  paragraphs : 

"Inasmuch  as  large  amounts  of  money  will 
be  required  to  cultivate,  stock,  and  otherwise 
operate  these  farms,  which  tbe  said  Chilcott 
agrees  to  provide,  the  amount  of  money  so 
furnished  is  to  be  compensated  for  w^itb  pre- 
ferred and  common  stock  in  tbe  same  propor- 
tion as  tbe  money  provided  for  tbe  purchase 
of  tbe  land." 

"It  is  further  provided  that  Inasmuch  as 
moneyt  will  be  expended  from  time  to  time, 
to  what  extent  cannot  at  this  time  be  told, 
tbe  above  apportionment  cannot  at  this  time 
be  made  until  the  personal  expenditures  of 
the  said  Chilcott  ceases;  therefore,  to  have 
all  tbe  Interests  properly  defined,  should 
there  be  no  valid  objection  apparent,  the 
agreed  proportion  may  be  made  of  record 
with  tbe  company,  or  otherwise  tbe  terms 
of  this  document  stand." 

WhUe  this  is  about  as  indefinite  as  a 
prophecy  from  tbe  Delphic  oracle,  it  seems 
to  indicate  that  substantial  sums  in  the  way 
of  Improvement  of  the  property  and  Its  con- 
sequent enhancement  In  value  might  be  ex- 
pended before  its  sale  or  transfer  to  tbe  pro- 
posed corporation,  and  does  not  show  or  in- 
dicate any  intention  to  issue  or  float  fraud- 
ulently watered  stock.  The  law  does  not  pre- 
sume that  parties  Intend  to  contract  to  do  a 
fraudulent  or  Illegal  act  when  such  Intent 
is  not  made  plainly  manifest. 

The  case  stands  thus :  Chilcott  has  receiv- 
ed from  plaintiff  tbe  advantage  derived  from 
his  contract  of  sale  as  to  the  first  tract,  to- 
gether with  tbe  $1,000  payment  made  by  him 
thereon  and  tbe  advantage  of  his  verbal  op- 
tion as  to  tbe  second  tract,  with  tbe  promise 
on  his  part  in  return  to  turn  these  over  to 
a  prospective  corporation  for  tbe  benefit  of 
hfmself  and  plalntifT.  He  now  says  in  effect : 
"You  cannot  compel  me  to  participate  in  tbe 
formation  of  tbe  proposed  corporation. 
Therefore  I  will  retain  all  these  advantages 
and  give  you  nothing."  This  Is  not  equity 
nor  even  common  honesty,  and  no  court  can 
sanction  such  conduct. 

[4]  A  trust  not  infrequently  results  from  a 
grant  or  contract,  the  purpose  of  which  turns 
out  to  be  incapable  of  performance  or  of 
specific  enforcement  Perry  on  Trusts  (6th 
Ed.)  !§  159,  160.  And,  where  the  instrument, 
will,  or  conveyance  makes  provision  for  In- 
demnity for  expenses  of  the  grantee  out  of 


the  corpus  of  the  projwrty  conveyed  or  de- 
vised, a  trust  will  be  presumed.  Saltmarcb 
V.  Barrett,  3  De  Gex,  P.  &  J.  279.  The  trus- 
tee having  refused  to  execute  the  trust  and 
denying  Its  existence.  It  is  tbe  province  of  a 
court  of  equity  to  see  that  plaintiff  has  re- 
lief, and  the  decree  of  tbe  circuit  court  Is 
therefore  affirmed. 


SCHADE  et  al.  v.  ALTON  et  aL 
(Supreme  Court  of  Oregon.    March  12,  1912.) 

Mecuanics'  Liens  (i  132*)— Claim  fob  Lies 
—Time  fob  Filing— "Completion  of  Con- 
tract." 

The  uncovering  by  a  subcontractor  for  the 
plumbing  of  a  building  of  a  sewer  pipe  for  in- 
spection  by  the  city  o£Scials,  made  necessary 
for  want  of  inspection  before  the  pipe  was 
covered,  is  not  work  in  the  "completion  of  tbe 
contract,"  within  tbe  statute  fixing  the  time 
for  the  filing  of  a  lien  claim  after  tlie  comple- 
tion of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Dec.  Dig.  {  132.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1366-1368.] 

Appeal  from  Circuit  Court,  Multnomah 
County :  Robert  O.  Morrow,  Judge. 

Suit  by  Henry  Schade  and  others,  part- 
ners, doing  business  under  tbe  firm  name  of 
Schade  Bros.  &  Co.,  against  C.  Alton  and 
others.  From  a  decree  for  complainants,  de- 
fendants George  Seeder  and  others  appeal. 
Reversed,  and  suit  dismissed. 

John  Van  Zante,  Johnson  &  Van  Zante, 
and  Albert  H.  Tanner,  for  appellants.  A.  T. 
Lewis,  for  respondents. 

EAKIN,  C.  J.  This  is  a  suit  to  foreclose 
a  mechanic's  lien.  On  October  1,  1909,  de- 
fendant Alton  contracted  to  erect  a  dwelling 
for  defendant  Seeder  within  30  days,  and 
plaintiffs  contracted  with  blm  to  do  tbe 
plumbing.  They  did  the  work,  and  on  Jan- 
uary 6,  1910,  filed  a  notice  of  Hen  In  the  of- 
fice of  the  county  clerk  for  tbe  sum  of  $175, 
the  price  therefor,  contending  that  the  build- 
ing was  completed  on  December  24,  1909. 
Defendant  Seeder  alleges  that  the  building 
was  completed  on  November  2,  1909,  and 
therefore  that  the  notice  of  lien  was  not  filed 
within  the  time  provided  by  law  and  was 
Ineffectual.  The  testimony  on  behalf  of 
Seeder  tends  to  show  that  tbe  building  was 
completed  and  received  by  him  on  November 
2,  1909 ;  that  he  moved  into  It  on  that  date ; 
and  that  no  work  was  done  thereon  there- 
after. Tbe  plumbing,  except  the  terra  cotta 
sewer  pipe,  was  completed  on  October  15th, 
and  It  does  not  appear  that  any  other  work 
was  done  by  plaintiffs  after  that  date,  except 
that  they  uncovered  the  sewer  pipe,  connect- 
ing the  bouse  with  tbe  cesspool,  namely, 
8  or  10  feet,  on  December  20th,  that  the  dty 
inspector  might  examine  it  Plaintiffs'  testi- 
mony was   that  they  were  to  connect  the 
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taonae  with  tlie  cenpooir  and  did  furnish  the 
terra  cotta  pliie  for  that  purpose.  Defendant 
Seeder  says  that  the  contractor  was  not  to 
80  connect  with  the  cesspool,  and  It  Is  con- 
cea«id  that  Seeder  did  the  work  and  covered 
the  pipe  without  Inspection,  and  that  the 
city  Inspector  notified  plaintiffs  to  uncover 
it.  The  evidence  does  not  show  whether  the 
sewer  pipe  was  connected  with  the  cesspool 
before  or  after  November  2d;  hut  it  must 
have  been  done  before  that  date,  or  the  bas- 
ins and  sinks  could  not  have  been  used  by, 
Seeder  after  he  moved  into  the  house. 

H.  Hiiler,  who  ccmtracted  with  Seeder — 
not  Alton — to  paint  the  house,  testified  that 
he  completed  the  painting  between  Christmas 
and  New  Year,  but  he  had  no  record  of  the 
time;  it  was  Just  the  best  of  his  recollec- 
tion. Seeder  and  his  wife  both  testify  posi- 
tively that  the  painting  was  completed  be- 
fore they  moved  into  the  house.  Therefore 
It  is  not  established  that  the  bouse  was  not 
completed  before  November  2d,  unless  the 
uncovering  ot  the  sewer  pipe  constituted 
such  completion,  which  certainly  was  not, 
construction  work,  but  work  occasioned  by 
reason  of  the  fact  that  the  work  was  not  In- 
spected before  it  was  covered. 

Mr.  Justice  Moore,  in  Sarchet  ▼.  Legg, 
118  Pac.  203,  says:  "In  order  to  protect  la- 
borers and  materialmen,  our  statute  makes 
ample  provision,  and  should  be  liberally  con- 
strued In  their  favor,  on  the  ground  that  the 
enactment  1*  ranedial.  Where,  however, 
the  rights  of  an  owner,  who,  relying  upon  the 
completion  of  the  building,  has  paid  tlie  con- 
tract price,  or  of  an  innocent  grantee  of  the 
premises,  become  involved,  such  trifling 
things  as  the  fastening  of  an  electric  switch 
or  the  placing  of  a  pipe  through  a  wall 
should  not  be  regarded  as  incidents  in  the 
completion  of  a  building,  but  as  repairs." 

The  facts  in  this  case  come  clearly  within 
the  holding  in  Coffey  ▼.  Smith,  62  Or.  538, 
97  Pac  1079;  Crane  Co.  v.  Ellis,  68  Or.  289, 
114  Pac.  476. 

The  decree  is  reversed,  and  the  suit  dis- 
missed. 


(61  Or.  16S) 

BENBOW  V.  THE  JAliIES  JOHN  et  aL 
(Sopreme  Court  of  Oregon.     Feb.  27,  1912.) 

1.  APPKAI.     and     EbBOB      (i     1099*)— FOBMKB 

Appeai/— Mattbbs  Conclcded. 

A  judgmeat  on  a  former  api>eal  between 
the  same  parties,  the  complaint  being  the  same 
in  both  cases,  concludes  all  objections  which 
could  have  been  raised  on  the  first  appeal,  and 
hence  precludes  an  objection  that  the  com- 
plaint does  not  state  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  4370-1379;  Dec.  Dig.  i 
1099.*] 

2.  APPEAL  AND  EbBOB  (|  1010*)— FINDINOS— 

Effect. 

In  an  action  at  law,  the  findings  of  the 
circuit  court  on  the  facts  take  the  place  of 


a  verdict  of  a  Jury  anfl  are  eonclnsWe  on  ap- 
peal if  there  is  any  evidence  to  support  them. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  If  3979-^982;  Dec.  Dig.  i 
1010.»J 

3.  MABITIME    I.IEN8    (S    18*)— WOBK    ON    Ves- 

s£i^-Mabitiue  laxn  Pbeci.udi:4o  Mechan- 
ic's Lien. 

Where  the  mere  hnll  of  a  boat  was  con- 
stmcted  and  launched  before  plaintiff  began 
his  labors  thereon  and  he  completed  the  boat, 
the  hull  not  having  been  named  or  having  any 
machinery  thereon,  the  mere  fact  that  the  par- 
tially completed  hall  had  been  pat  in  the  water 
and  towed  from  one  place  to  another  for  the 
purpose  of  completing  the  work  was  not  such 
a  launching  or  devotion  to  maritime  purposes 
as  to  make  subsequent  work  on  the  vessel  a 
mere  maritime  hen  'and  prevent  plaintiff  from 
acquiring  a  mechanic's  lien. 

[Ed.  Note.— For  other  cases,  see  Maritime 
Uens,  Cent  Dig.  i  23 ;   Dec.  Dig.  |  18.*] 

4.  Appeal  and  Ebbob  ({  1180*)— Dxtebmi- 

NATION— REVEBSAL—EryECT. 

Plaintiff  sought  to  enforce  a  mechanic's 
lien  against  a  l>oat,  and  defendant  and  Us 
surety  executed  an  undertaking  for  the  re- 
lease of  the  boat  from  arrest  The  com- 
plaint was  dismissed,  and  on  appeal  the  judg- 
ment of  dismissal  was  reversed.  Held,  that 
the  original  judgment  would  only  protect  the 
parties  for  acts  done  in  pursuance  of  it  while 
It  was  In  force,  and  so  it  was  no  bar  to  the 
surety's  continued  liabilitv  for  upon  reversal 
a  judgment  becomes  a  nullity. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  462&-4631,  4658,  4659; 
Dec  Dig.  {  1180.*) 

8.  Mechanics'  Liens  (i  226*)— Shbett— Un- 

DEBTAEINO. 

L.  O.  L.  I  761S,  rehitinK  to  proceedings  to 
enforce  mechanics'  liens,  provides  that  the  de- 
fendant may  deposit  money  in  lieu  of  the  un- 
dertalcing  otherwise  required,  and  that,  if 
judgment  be  for  him,  the  money  shall  be  re- 
turned, but  it  nowhere  provides  for  a  return 
of  the  undertaking,  and  so,  a  defendant  having 
deposited  an  undertaking  with  sureties,  it  was 
improper  for  the  sheriff,  upon  judgment  for 
defendant,  to  surrender  the  undertaking,  for 
the  direction  that  money  deposited  in  lieu  of 
an  undertaking  might  l>e  returned  impliedly 
precludes  a  surrender  of  the  undertaking. 

[ESd.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Gent  Dig.  f  409;   Dec.  Dig.  §  226.*] 

6.  Mechanics'    Liens    (i    95*)— Rioht    to 
Mechanic's  Lien. 

A  subcontractor  who  does  work  and  fur- 
nishes materials  at  a  time  when  there  is  a  con- 
tract between  the  principal  contractor  and  the 
owner  of  the  property  is  entitled  to  a  me- 
chanic's lien. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
liens.  Cent  Dig.  {  127;    Dec.  Dig.  i  95.*] 

7.  WOBK   AND    LaBOB    ({  28*)- EVIDENCE. 

In  the  absence  of  evidence  to  the  con- 
trary, evidence  of  the  contract  price  of  serv- 
ices rendered  is  prima  facie  evidence  of  the 
reasonable  valne  of  such  services, 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  H  17,  65;  Dec.  Dig.  { 
28.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  G.  U.  Gantenbeln,  Judge. 

An  action  by  Charles  A.  Beubow  against 
the  James  John,  a  boat,  the  St  John  Trans- 
portation Company,  and  another.  Fixtm  a 
judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 
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This  Is  an  action  to  enforce  a  mechanic's 
Hen  upon  a  boat — James  John — owned  by 
defendant  Transportation  Company.  The 
case  was  before  this  court  on  a  previous  ap- 
peal and  Is  reported  In  56  Or.  554,  108  Pac. 
634.  The  Issues  are  fully  stated  In  the  for- 
mer opinion  and  need  no  further  statement 
except  as  to  matters  arising  upon  amend- 
ments to  the  pleadings  since  the  case  was  re- 
manded. After  the  former  hearing,  defend- 
ants amended  their  answer  so  aa  to  eliminate 
an  allegation  therein  that  the  contract  upon 
which  the  Hen  was  based  was  for  the  con- 
struction of  a  ferryboat.  They  also  filed  a 
plea  in  abatement  setting  up  the  former  Judg- 
ment of  the  lower  court,  dismissing  the  cause, 
and  discharging  the  American  Surety  Com- 
pany of  New  York  from  further  liability  up- 
on an  undertaliing  given  by  them  for  the 
release  of  the  boat  from  arrest,  and  alleging 
that  no  stay  of  execution  was  demanded, 
and  that  the  undertaking  was  given  for  such 
stay,  but  that  the  undertaking  on  appeal  was 
given  only  to  stay  execution  for  costs,  and 
that  no  order  for  the  rearrest  of  the  boat  or 
reinstatement  of  the  undertaking  had  ever 
been  given;  whereby  it  was  claimed  that 
the  court  bad  lost  jurisdiction  of  the  sub- 
ject-matter. Later  the  American  Surety 
Company  intervened  and  objected  to  any 
finding  or  Judgment  against  them  upon  their 
imdertaklng  for  substantially  the  same  rea- 
sons. The  action  was  tried,  and  the  court 
found  for  plaintiff  and  gave  Judgment  In  his 
favor  against  defendant  boat  and  the  surety 
company.    All  the  defendants  appeal. 

Geo.  J.  Perkins  and  John  K.  Eollock  (M. 
A.  Zollinger,  on  the  brief),  for  appellants. 
W.  C.  Benbow  (A.  E.  Clark,  on  the  brief), 
for  respondent 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  It  is  claimed  that  the  complaint 
does  not  state  facts  suflScient  to  constitute 
a  cause  of  action  and  does  not  show  Juris- 
diction of  the  state  court  to  hear  this  cause, 
because  It  appears  from  the  complaint  that 
the  labor  was  performed  by  way  of  repairs 
ui)on  a  boat  theretofore  existing  and  navigat- 
ing the  waters  of  the  Willamette  river,  and 
that  therefore  the  Hen  was  maritime  in  its 
nature  and  could  not  be  enforced  In  the  state 
court. 

[1]  Conceding,  without  deciding,  that  de- 
fendants could  raise  the  question,  after  hav- 
ing appeared  and  given  an  undertaking  for 
the  release  of  the  boat,  and  after  answering 
without  any  plea  to  the  Jurisdiction,  we  think 
the  objection  comes  too  late.  The  complaint 
Is  in  the  same  condition  now  that  it  was  at 
the  last  appeal,  and  every  objection  that 
could  have  been  made  to  its  form  or  sub- 
stance, whether  actually  made  or  discussed, 
or  not,  is  concluded  by  that  decision.  All 
questions  which  could  have  been  raised  upon 
the  first  appeal  are  res  adjudicata.  3  Cyc. 
398 ;  Ilanley  v.  Combs,  119  Pac.  3:54 ;  Smith 
V.  Seattle,  20  Wash.  613,  56  Pac.  389 ;   Smyth 


V.  Neflf,  123  111.  310,  17  N.  B.  702 ;  Dllwortli 
V.  Kurtz,  139  lU.  508,  29  N.  B.  861.  Tlie 
circuit  court  was  correct,  therefore.  In  hold- 
ing that  the  complaint  was  sufficient  to  Justi- 
fy the  admission  of  evidence,  tending  to  show 
that  a  practically  new  boat  was  constructed. 

[2]  This  being  an  action  at  law,  the  find- 
ings of  the  circuit  court  upon  the  facts  take 
the  place  of  the  verdict  of  a  Jury,  and  are 
conclusive  upon  this  court  If  there  is  any 
evidence  to  sustain  them.  Hallock  r.  Port- 
land, 8  Or.  29 ;  Courtney  v.  Bridal  Veil  Box 
Factory,  55  Or.  210,  105  Pac.  896. 

[3]  Ttae  evidence  of  plaintiff  tended  to 
show  that  part  of  the  hull  of  the  boat  was 
built  at  St.  Johns;  that  It  was  then  towed 
to  Portland  to  the  East  Side  Boiler  Works, 
where  plaintiff  finished  the  hull  and  put  in 
part  of  the  machinery ;  that  It  was  then 
moved  north  of  the  Morrison  street  bridge, 
and  the  remainder  of  the  machinery  was  put 
in,  also  the  cab  and  other  woodwork;  and 
that  the  boat  was  not  named  until  after 
plaintiff  had  finished  this  work.  Even  if 
there  had  been  some  sort  of  a  boat  in  exist- 
ence and  use  before  plaintiff  began  his  work, 
yet,  if  his  labors  went  to  the  extent  of  de- 
stroying its  identity,  it  amounted  to  the  con- 
struction of  a  new  boat.  McMaster  v.  One 
Dredge  (D.  C.)  95  Fed.  832;  The  Victorian. 
24  Or.  121,  32  Pac.  1040,  41  Am.  St.  Rep.  838. 
The  mere  fact  that  the  partially  completed 
hull  had  been  put  in  the  water  and  towed 
from  one  place  to  another  for  the  purpose 
of  completing  the  work  was  not  such  a 
launching  or  devotion  to  maritime  purposes 
as  made  subsequent  work  on  the  vessel  a 
maritime  lien.  The  Paradox  (D.  C.)  61  Fed. 
860;  The  Count  De  Lesseps  (D.  C.)  17  Fed. 
460;  People's  Ferry  Co.  v.  Beers.  20  How. 
393,  15  L.  Ed.  961;  The  Iosco,  13  Fed, 
Cas.  89. 

[4]  The  contention  of  the  American  Surety 
Company  caimot  be  sustained.  The  appeal 
taken  was  from  the  whole  Judgment,  and  the 
reversal  reversed  the  entire  Judgment  and 
placed  the  parties  in  the  same  situation 
which  they  occupied  before  the  Judgment  was 
rendered.  This  court  held  that,  where  a 
Judgment  is  self-executing,  a  party  is  not  li- 
able in  tort  for  an  act  done  in  pursuance  of 
It,  while  it  was  still  in  force.  This  is  on  the 
theory  that  an  act,  lawful  at  the  time  of  its 
commission,  will  not  become  a  tresimss  by 
reason  of  a  reversal  of  the  Judgment.  Por- 
ter V.  Small,  120  Pac.  393,  398.  For  all  other 
purposes  than  as  a  protection  for  aflinnative 
acts  done  while  it  was  in  force,  a  reversed 
Judgment  becomes  mere  waste  i)aper.  Free- 
man on  Judgments  (3d  Ed.)  §$  3.3.3,  4S1. 

[S]  The  fact  tliat  the  surety  company  pre- 
sented a  copy  of  the  Judgment  to  the  sher- 
iff and  demanded  and  received  the  return  of 
its  undertaking  does  not  affect  its  liability. 
There  is  no  provision  of  the  law  requiring 
the  return  of  such  undertaking,  and  the  fa<l 
that  the  surety  company  has  obtained  physi- 
cal possession  of  it  does  not  Impair  its  valid- 
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Ity.  Section  S09.  L.  O.  L.,  dted  by  counsel 
for  defendant  as  authority  for  the  act  of  the 
sheriff  in  surrendering  the  undertaking  to  the 
defendant,  has  reference  solely  to  undertak- 
ings on  attachment  Section  7S1S,  L.  O.  Li., 
wlitch  relates  to  proceedings  to  enforce  liens 
of  the  character  here  Involred,  provides  that 
the  defendant  may  deposit  money  in  Ilea  of 
the  undertaking  otherwise  required;  and 
farther  proTldee  that.  If  the  judgment  be  for 
the  defendant,  the  money  so  deposited  shall 
be  returned,  but  nowhere  provides  for  a  re- 
turn of  the  undertaking.  Ezpresslo  nnius  est 
ezcluslo  alterlus.  Prudence  would  surest 
that  the  sheriff  should  hold  possession  of  such 
undertaking,  at  least  untn  the  time  for  tak- 
ing an  appeal  had  expired,  and  even  then  we 
know  of  no  statute  which  requires  him  to 
surrender  it  without  an  order  of  the  court 
directing  him  to  do  so. 

[I]  It  Is  contended  by  defendant  that,  as 
the  contract  with  plaintiff  was  made  on  De- 
cember 24th,  and  the  one  between  Bllyeu  and 
Herstd  and  the  owners  of  the  boat  was  dated 
December  27th,  plaintiff  can  have  no  Hen 
for  that  portion  of  his  services  embraced  In 
this  contract  and  amounting  to  $52S.  But 
this  objection  is  not  sound.  The  testimony 
shows  that  the  work  was  done  and  mate- 
rials furnished  at  a  time  when  Bllyeu  and 
Herstel  had  a  contract  with  the  owners,  and 
this  is  all  that  the  law  requires. 

[71  It  Is  also  contended  that  there  Is  no 
evidence  of  the  reasonable  value  of  the  serv- 
ices rendered  on  this  $525  contract,  but  the 
contract  Itself  was  in  evidence,  and,  in  the 
absence  of  any  evidence  to  the  contrary,  It 
Is  prima  facte  evidence  of  the  reasonable  val- 
ue of  the  services.  13  Bnc.  of  EJvldence,  584 ; 
Ibers  V.  O'Donnell,  25  Mo.  App.  120;  Le- 
high V.  Standard  Ice  C!o.,  149  Mich.  102,  112 
N.  W.  481. 

The  judgment  of  the  circuit  court  Is  af- 
firmed. 


(64  Or.  12S) 

KOSHER  V.  STUART  ct  ai 

(Supreme  Court  of  Oregon.    March  12,  1912.) 

Appeal   and  Erbob    (|   801*)  —  Judqments 
Appealable— Motion  to  Dismiss. 

Where  the  trial  court  adjudged  appellants 
In  default,  and  an  appeal  was  taken  to  deter- 
mine whether  or  not  tfaey  were  in  default,  and 
the  court  could  not  determine  that  there  was 
no  answer  and  dismiss  the  appeal  without 
reviewing  the  record  and  determining  the 
merits,  a  motion  to  dismiss  on  the  ground 
that  there  was  no  appealable  order  or  judg- 
ment will  be  denied. 

fESd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f{  3161-3164;  Dec  Dig.  { 
801.»] 

Appeal  from  Circuit  Court,  Multnomah 
County;   C.  U.  Gantenbein,  Judge. 

Action  by  Frank  Kosher  against  F.  Stu- 
art and  others*.    Judgment  for  plaintiff,  and 


defendants  A.  Wlnans  and  Mattle  A  Winans 
appeal.    On  motion  to  dismiss.    Denied. 

H.  H.  Rlddell,  for  appellants.  Loyal  H. 
McCarthy,  for  respondent 

EAKIN,  0.  J.  This  Is  a  motion  to  dismiss 
the  appeal  for  the  reason  that  there  Is  no 
order  or  judgment  from  which  an  appeal  will 
He  under  section  649,  L.  O.  L,,  which  pro- 
vides that  any  party  to  a  Judgment  other 
than  one  given  by  confession  or  for  want  of 
an  answer  may  appeal  therefrom.  The  Judg- 
ment appealed  from  Is  in  form  a  judgment 
by  default,  but  the  defendants  made  some 
effort  to  appear  and  answer.  The  trial  court 
adjudged  them  in  default,  and  the  appeal  is 
for  the  purpose  of  reviewing  the  proceedings 
to  determine  whether  or  not  they  were  In 
default  Therefore  we  cannot  determine  that 
there  was  no  answer,  and  dismiss  the  appeal 
without  reviewing  the  record  and  determin- 
ing the  merits  of  the  appeal,  and  under  such 
circumstances  the  motion  must  be  denied. 
Sears  v.  Dunbar,  60  Or.  86,  91  Pac.  146; 
Grover  ▼.  Hawthorne,  116  Pac.  100. 


(61  (}r.  180) 

HILL  T.  PRESIDENT  AND  TRUSTEES  OF 

TUALATIN  ACADEMY  AND  PACJIFIO 

UNIVERSITY  et  al. 

(Supreme  Court  of  Oregon.    March  12,  1912.) 

1.  Evidence   ({  31*)  —  Judicial  Notice  — 

SlATUlXS. 

Under  L.  O.  L.  |  729,  declaring  that  pub- 
lic and  private  official  acts  of  the  Legislature 
are  judicially  known,  proof  of  the  incorpora- 
tion of  a  university  by  a  special  act  was  not 
necessary  in  an  action  against  the  university. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  »  40,  41;   Dec  Dig.  i  31.*] 

2.  Chabities    (I   45*)  —  Tobts— Liabelitt— 

"CnARITABLE    iNSTITtJTION." 

Special  Laws  January  13,  1854  (page  80), 
Incorporating  an  institution  of  learning  for  In- 
struction in  science  and  literature,  and  pro- 
viding that  the  income  of  the  capital  stock 
shall  be  appropriated  only  for  the  benefit  of 
the  institution,  creates  a  "charitable  institu- 
tion," and  it  is  not  liable  for  the  negligent  acts 
of  its  officers  or  employes  in  preserving  its 
grounds. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  U  80,  81,  102-104;   Dec  Dig.  §  45.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  2,  p.  1074;   voL  8,  p.  7600.] 

3.  Chabities  (S  46*)— Liabiutt  or  Officebs 
AND  Employes. 

An  action  against  an  officer  of  a  chari- 
table institution  for  damages  for  his  negligence 
must  be  against  him  individually,  and  not  in 
his  corporate  capacity,  for  a  recovery  may  not 
be  discharged  from  the  trust  funds  of  the  in- 
stitution. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  H  80,  81,  102-104;  Dec  Dig.  S  45.*] 

4.  Chabities  (S  45*)— Liabiutt  of  Officers 

AND   EMPLOTES. 

A  complaint  in  an  action  against  a  chari- 
table Institution  and  an  officer,  which  alleges 
that  the  officer  Is  a  member  of  the  board  of 
trustees  of  the  institution,  and,  as  such,  has 
charge  of  its  buildings  and  grounds,  that  the 
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institution  and  the  officer,  acting  in  concert, 
set  on  the  grounds  of  the  institution  a  gopher 
gun  causing  the  injuries  complained  of,  and 
which  prays  for  judgment  against  defendants, 
and  each  of  them,  states  a  cause  of  action 
against  the  defendants  individually  as  joint  tort- 
feasors, and  supports  a  judgment  against  the 
officer  individually. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  §§  80,  81,  102-104;  Dec.  Dig.  S 
45.*] 

5.  Corporations  (8  306*)  —  Officebs  —  Lia- 
bilitt  kob  tobts. 

\Miile  a  corporation  may  be  liable  for  the 
torts  of  its  officers  when  committed  in  the 
regular  course  of  their  employment,  the  offi- 
cers are  also  liable  individually,  regardless  of 
whether  the  corporation  is  liable. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §§  1457,  1458;  Dec.  Dig.  $ 
306.*] 

6.  Charities    (§   45*) —Torts  — Danoebocs 

PBEMI  8ES— E  V I DENCE. 

In  an  action  against  an  officer  of  a  chari- 
table institution  for  injuries  caused  by  a  go- 
pher gun  set  on  the  grounds  of  the  institution 
pursuant  to  his  order,  evidence  held  to  justify 
submission  to  the  jury  of  the  issue  of  negli- 
gence of  the  officer. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  §g  80,  81,  102-104;  Dec.  Dig.  { 
45.*] 

7.  Triai,  (I  178* )— Weight  of  Evidence- 
Questions  FOB  COUBT. 

The  court,  in  viewing  evidence  In  a  civil 
case  to  determine  a  motion  for  a  directed  ver- 
dict, may  not  disregard  well-authenticated  facts 
which  the  judges  know  as  men. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ii  401-403;   Dec.  Dig.  i  178.*] 

8.  Evidence    (§    13*) —Judicial    Notice  — 
Facts  of  Comuon  Knowledge. 

Courts  will  take  judicial  notice  of  the  hab- 
its and  instincts  of  domestic  animals. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  18;    Dec.  Dig.  §  13.*] 

9.  Neougence   (i  32*)— Care  of  Premises. 

A  person  in  possession  of  land,  who  com- 
mits or  omits  any  act  thereon  which  endangers 
those  who  have  a  license  to  pass  over  the 
premises,  is  liable  for  any  resulting  injury. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  {§  42-44;   Dec.  Dig.  §  32.*] 

McBride,  J.,  dissenting  in  part. 

Appeal  from  Circuit  Court,  Washington 
County;   J.  U.  Campbell,  Judge. 

Action  by  John  F.  IIIU,  a  minor,  by  M.  F. 
Hill,  his  guardian  ad  litem,  against  the 
President  and  Trustees  of  Tualatin  Academy 
and  Pacific  University  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Reversed  and  remanded. 

This  is  an  action  by  John  F.  Hill  against 
the  president  and  trustees  of  the  Tualatin 
Academy  and  Poclflc  University,  a  corpora- 
tion, hereinafter  called  the  "University,"  W. 
N.  Ferrln,  and  C.  S.  Kelsey,  to  recover  dam- 
ages for  a  i>ersonal  injury.  The  averments 
of  the  complaint,  as  far  as  deemed  material 
herein,  are,  in  effect,  that  Ferriu  is  a  mem- 
ber of  the  board  of  trustees  of  the  Univer- 
sity, "and  as  such  has  charge  of  the  build- 
ings and  grounds  of  the  defendant  president 
and  trustees  of  Tualatin  Academy  and  Pa- 


cific UnlveMity,  acting  for  said  corpora- 
tion"; that  Kelsey  is  employed  by  the.  uni- 
versity as  Janitor,  caring  for  its  buildings 
and  grounds.  Including  the  campus,  describ- 
ing the  entire  premises,  in  performing  which 
duty,  he  was  "acting  under  and  pur:;uaut  to 
the  instructions  of  the  defendant  corporation 
and  the  defendant  W.  N.  Ferrln";  that 
plaintiff  is  a  minor  four  years  old  and  bis 
father,  M.  F.  IIIU,  is  his  guardian  ad  litem ; 
that  prior  to  November  13,  1909,  the  de- 
fendants, the  University,  Ferrln,  aud  Kel- 
sey, acting  in  concert,  set  on  the  campus  at 
or  near  an  archery  course  managed  by  the 
Maurice  Thompson  Archery  Club  a  loaded 
gopher  gun  in  such  a  careless  and  negligent 
manner  as  to  endanger  the  life  and  limbs 
of  any  person  who  by  invitation,  license,  or 
otherwise  went  upon  the  course,  and  the  de- 
fendants thereafter  allowed  the  gun  to  re- 
main where  it  was  so  placed  without  cover- 
ing the  instrument  or  putting  up  any  notice 
of  the  danger;  that  on  November  13,  1909. 
the  plaintiff  in  company  with  his  mother,  at 
the  invitation  of  the  defendants,  the  Uni- 
versity, Ferrln,  and  Kelsey,  commuoipated 
by  the  archery  club  through  its  president,  F. 
S.  Barnes,  were  upon  the.  campus,  and  while 
so  lawfully  there  the  gun  was  discharged, 
tearing  off  the  index  and  part  of  the  second 
finger  of  plaintiff's  left  hand,  to  bis  damage 
in  the  sum  of  $10,000. 

The  answer  denied  the  material  averments 
of  the  complaint,  and  for  a  separate  de- 
fense alleged,  inter  alia,  that  the  defendant 
the  University  at  all  the  times  stated  is  and 
was  a  charitable  corporation  organized  by 
an  act  of  the  legislative  assembly  of  the 
territory  of  Oregon  January  13,  1854,  aud 
acts  amendatory  thereof,  filed  In  the  office 
of  the  Secretary  of  SUte  February  20.  1893, 
and  February  23,  1907 ;  that  its  entire  prop- 
erty is  held  In  trust  for  charitable  purposes 
and  the  expense  of  maintaining  the  benefac- 
tion is  now  and  at  all  times  has  been  paid 
by  donations,  tuitions,  and  the  income  of 
trust  funds.  The  reply  denied  the  allega- 
tions of  new  matter  in  the  answer,  and,  the 
cause  coming  on  for  trial,  the  plaintiff  intro- 
duced his  evidence  and  rested,  whereupon  a 
verdict  was  directed  for  the  defendants,  ex- 
cept Kelsey,  as  to  whom  a  voluntary  nonsuit 
was  taken,  and.  Judgment  having  been  ren- 
dered in  accordance  therewith,  the  plaintiff 
appeals. 

W.  O.  Sims  and  Geo.  R.  Bagley  (W.  O. 
Sims  and  Bagley  A  Hare,  on  the  brief),  for 
appellant.  Milton  W.  Smith  and  E.  B. 
Tongue  (Milton  W.  Smith,  B.  S.  Huntington, 
and  E.  B.  Tongue,  on  the  brief),  for  re- 
spondents. 

MOORE,  3.  (after  stating  the  facts  as 
above).  It  is  contended  that  the  testliuon.v 
glveu  tended  to  prove  that  each  of  the  de- 
fendants was  a  Joint  tort-feasor,  and  hentv 
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the  court  erred  In  directing  the  verdict  that 
was  returned.  It  is  maintained  by  defend- 
ants' counsel,  however,  that  the  University 
holds  all  Its  property  In  trust  for  charitable 
purposes,  and  no  recovery  could  be  had 
against  it  for  alleged  negligence  of  any  of 
Its  oflBcers  or  employ^,  and  tliat  the  de- 
fendant Ferrin  is  not  sued  In  Ms  individual 
capacity,  but  as  a  representative  of  the  Uni- 
versity, and  for  these  reasons  no  error  was 
committed  as  asserted. 

The  testimony  shows  that  the  University 
owns,  at  Forest  Grove,  college  and  other 
buildings  devoted  to  the  advancement  of 
higher  education,  and  surrounding  these 
structures  it  alM  owns  grounds  which  are 
used  by  the  students  for  field  sports  and 
recreation.  Its  campus  is  fenced  only  on  one 
side  and  In  part  on  each  end,  and  people 
who  are  not  students  are  iiermitted  to  visit 
the  grounds  at  all  times.  Extending  diagon- 
ally across  the  southeast  comer  of  the  cam- 
pus, and  separated  from  the  main  part  there- 
of by  a  line  of  railway,  the  Maurice  Thomp- 
Hon  Archery  Club  has  been  permitted  by  the 
University  to  occupy  a  narrow  strip  of 
ground  as  an  archery  course,  to  which 
Barnes,  the  president  of  the  club,  with  the 
knowledge  and  tadt  consent  of  the  Univer- 
sity, has  Invited  persons  who  were  not  mem- 
bers of  the  club  to  practice  and  witness  arch- 
ery. In  the  fall  of  1909,  the  campus  was 
Invaded  by  gophers,  and,  in  order  to  destroy 
them,  small  loaded  guns  were  placed  at  the 
entrances  of  the  tunnels  made  by  these  bur- 
rowing rodents.  The  guns  referred  to  have 
a  barrel  4  inches  long  set  In  an  Iron  frame, 
the  entire  length  of  the  Instrument  l)eing 
about  12  inches.  A  small  iron  rod,  on  the 
point  of  which  is  placed  a  wooden  block,  pro- 
jects forward  beyond  the  muzzle,  so  that  a 
gopher  pressing  lightly  against  the  piece  of 
wood  trips  the  trigger,  with  which  the  iron 
rod  Is  connected,  thereby  releasing  a  strong 
steel  spiral  spring  surrounding  an  iron  nee- 
dle, which,  forcing  the  point  of  the  latter 
against  a  fulminating  cap  of  a  shotgun 
cartridge.  Ignites  the  gunpowder,  and  dis- 
charges the  lead  shot  which  the  shell  con- 
tains. The  defendant  Kelsey  In  the  year 
1909  was  employed  by  the  University  as 
Janitor,  whose  duty  it  was  to  care  for  the 
buildings  and  grounds.  He  set  on  the  cam- 
pus several  of  these  guns,  and  also  placed  a 
loaded  one  at  the  entrance  of  a  gopher  hole 
near  the  archery  course,  the  Iron  breech  of 
the  instrument  being  uncovered  and  visible. 
No  notice  or  other  warning  was  put  up  of  the 
dangerous  character  of  the  gun.  The  plain- 
tiff's mother  and  her  sister  accepted  Barnes' 
Invitation  to  visit  the  course  and  practice 
archery,  and  on  November  13,  1909,  they 
took  with  them  to  that  place  the  plaintiff, 
who  was  then  four  years  old.  He  was  plac- 
ed on  a  bench  about  midway  of  the  course 
between  two  targets,  while  his  mother  shot 
arrows  from  a  bow  at  these  marks.  While 
thus  occupied,  she  heard  a  detonation,  and. 


looking  in  the  direction  from  which  the  ex- 
plosion emanated,  she  discovered  that  her 
son  had  been  injured  by  a  discharge  of  the 
gopher  gun,  which  liad  been  placed  in  the 
hole  near  the  course. 

There  were  Identified  and  offered  in  evi- 
dence the  records  of  the  board  of  trustees 
of  the  University  that  had  been  kept  since 
1848,  the  by-laws  adopted  after  the  passage 
of  the  act  of  incorporation  Janaary  13,  1854, 
rule  12  of  which  defines  the  duties  of  the  of- 
ficers of  the  corporation,  and  the  record  of 
the  meetings  of  the  board  held  August  9, 
190(1.  and  June  18,  1903,  showing  the  election 
of  W.  N.  Ferrin  to  the  office  of  president  of 
the  University,  whereby  he  became  ex  oSlclo 
one  of  its  trustees.  Leave  was  granted  to 
withdraw  these  records,  and  to  substitute  in 
lieu  thereof  certified  copies  of  certain  pages 
therefrom,  but  neither  the  books  nor  Huch 
copies  hove  been  sent  up. 

[1]  The  public  and  private  acts  of  the  leg- 
islative department  of  this  state  will  be  as- 
sumed to  be  known  to  the  court  L.  O.  L.  { 
729,  subd.  3.  Rvldence,  therefore,  of  the 
Incorporation  of  the  University,  was  not  es- 
sential to  the  proper  consideration  of  this 
cause  on  appeal.  Dolph  v.  Barney,  6  Or.  191; 
Ex  parte  Wygant,  3»  Or.  429,  64  Pac.  807,  64 
L.  K.  A.  636,  87  Am.  St  Rep.  673;  State 
ex  rel.  v.  Banfield,  43  Or.  287,  72  Pac.  1093 ; 
Naylor  v.  McColloch,  54  Or.  305,  103  Pac.  68. 

[I]  The  act  incorporating  the  University, 
passed  January  13,  1854  (Special  Laws  pass- 
ed by  the  legislative  assembly  of  the  terri- 
tory of  Oregon  at  the  fifth  regular  session 
thereof,  p.  30)  "established  in  Washington 
county,  an  institution  of  learning,  for  the  in- 
struction of  persons  of  both  sexes,  in  science 
and  literature,  to  be  called  the  Tualatin 
Academy  and  Pacific  Unlverelty.' "  Certain 
persons  were  named  a  body  politic  and  cor- 
porate as  "the  President  and  Trustees  of 
Tualatin  Academy  and  Pacific  University," 
and  they  and  their  successors  were  author- 
ized to  act  for  it  The  act  further  provided 
"tliat  the  capital  stock  of  said  institution 
shall  never  exceed  five  hundred  thousand 
dollars,  nor  the  income  or  proceeds  of  the 
same  be  appropriated  to  any  other  use  than 
for  the  benefit  of  said  Institution  as  contem- 
plated by  this  act."  Section  8.  Amendments 
were  made  February  20,  18j»3  (Special  Laws 
Or.  laai,  p.  760),  and  February  23,  1907  (Gen. 
Laws  Or.  1907,  p.  155),  to  the  act  of  Incorpo- 
ration, but  no  Important  changes  were  ef- 
fected thereby.  The  act  referred  to  mani- 
fests a  legislative  Intention  to  incorporate 
a  charitable  institution.  In  Feoffees  of  Herl- 
ot's  Hospital  V.  Ross,  12  CI.  ft  F.  »507,  a 
fund  having  been  created  by  bequest  for  the 
education  of  fatherless  boys  who  were  free- 
mens'  sons  of  Edinburgh,  Ross,  who  was 
qualified,  applied  for  admission  to  the  benefits 
of  the  charity,  but,  his  application  having  been 
denied,  he  instituted  an  action  against  the 
trustees  to  recover  the  damages  which  he 
claimed  to  have  sustained.    The  cause  finally 
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reached  the  House  of  Lords,  where  It  was  de- 1 
termiued  that,  if  the  charity  trustees  were  -, 
guilty  of  a  breach  of  trust,  the  person  injured  ! 
by  such  violation  of  duty  had  no  right  to 
be  indemnified  by  damages  out  of  the  trust 
fund. 

A  college,  by  reason  of  its  eleemosynary 
nature  and  its  relation  to  its  students,  is  not 
liable  for  a  personal  injury  to  a  pupil  caused 
by  negligence  of  the  superintendent  of  the 
institution  in  clearing  laud  owned  by  it 
preliminary  to  erecting  thereon  a  heating 
plant  for  college  purposes.  Currier  v.  Trus- 
tees of  Dartmouth  College  (C.  C.)  105  Fed. 
88G;  Id.,  117  Fed.  44,  54  C.  C.  A.  430.  The 
trustees  of  an  unincorporated  home,  main- 
tained for  the  free  education  and  mainte- 
nance of  deserving  and  indigent  boys,  is  a 
valid  public  charity,  and,  if  the  home  has 
used  reasonable  care  in  selecting  its  serv- 
ants, it  Is  not  liable  for  injuries  caused  by 
the  negligence  of  its  employes.  Farrigan  v. 
Pevear,  193  Mass.  147,  78  N.  B.  855,  7  L.  R. 
A.  (N.  S.)  481,  118  Am.  St.  Rep.  484.  To  the 
same  effect,  as  to  an  injury  resulting  to  a 
IJupil  while  attending  a  public  school,  who 
was  hurt  by  falling  over  an  unsafe  staircase, 
see  Hill  v.  City  of  Boston,  122  Mass.  344,  23 
Am.  Rep.  332.  See,  also,  Freel  v.  School  City 
of  CrawfordsvUle,  142  Ind.  27,  41  N.  E.  312, 
37  L.  R.  A.  301.  Corporations  organized 
solely  for  educational  purposes  to  which  all 
their  revenues  must  be  applied  are  charitable 
institutions,  and,  as  such,  ere  not  liable  for 
the  negligent  acts  of  their  servants,  notwith- 
standing tuition  fees  are  received  for  techni- 
cal linowledge  Imparted  to  their  students.  6 
Cyc.  974;  1  Sherman  &  Redfleld,  Neg.  (5th 
Ed.)  {  .^^31 ;  Parks  v.  Northwestern  Univer- 
sity, 218  111.  381,  75  N.  E.  991,  2  L..  R.  A.  (N. 
S.)  556,  4  Ann.  Cas.  103.  By  reason  of  the 
quasi  public  service  performed  by  a  college 
In  the  dis.semination  of  universal  knowledge, 
whereby  the  happiness  and  welfare  of  stu- 
dents are  advanced  and  society  is  thereby 
benefited,  such  institution  of  higher  educa- 
tion is  analogous  to  a  private  hospital  main- 
tained for  the  care  and  accommodation  of 
persons  who  are  in  need  of  nursing  and  med- 
ical attendance  or  who  require  a  surgical 
operation,  the  rendering  of  which  in  case  of 
sickness  tends  to  the  restoration  of  health, 
and  the  performance  of  which  in  the  case  of 
accident,  wounds,  neoplasm,  necrosis,  etc.,  con- 
duces to  the  prolongation  of  life.  6  Cyc.  974. 
The  rule  is  well  settled  that  if  a  patient  en- 
ters a  hospital  for  treatment,  and  is  injured 
through  malpractice,  lack  of  skill,  or  unpro- 
fessional conduct  of  any  of  the  medical  stalt 
or  attendants,  or  if  he  is  hurt  by  reason  of 
the  negligence,  tort,  act,  or  omission  of  any 
such  ijerson,  he  may  maintain  an  action 
against  the  party  directly  causing  the  harm. 
15  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  702. 
When,  however,  in  the  selection  of  an  officer 
or  servant,  due  care  has  been  e.vercised  by  a 
private  hospital,  it  is  generally  held  not  to 
be  liable  for  his  subsequent  act,  performed 


in  pursuance  or  disregarded  In  defiance  of 
his  appointment,  unless  prior  to  such  occur- 
rence, the  charitable  institution  had  knowl- 
edge of  bis  unfitness  or  incapacity.  21  Cyc. 
11 U;  Henslln  v.  Wheaton,  91  Minn.  219,  97 
N.  W.  882,  64  L.  IL  A.  126,  103  Am.  St.  Rep. 
504,  1  Ann.  Cas.  19;  Stanley  v.  Scbumpert, 
117  La.  255,  41  South.  565,  6  L.  R.  A.  (N.  S.) 
306,  116  Am.  St.  Rep.  202,  8  Ann.  Cas.  1044; 
Union  Pacific  R.  Co.  v.  Artist,  GO  Fed,  305.  9 
C.  C.  A.  14,  23  L.  R.  A.  581;  Eighmy  v.  Un- 
ion Pacific  R.  Co.,  93  Iowa,  538,  61  N.  W. 
1050,  27  L.  R.  A.  206;  Powers  v.  Mas.sachu- 
setts  Homeopathic  Hospital.  109  Fed.  294,  47 
C.  C.  A.  122,  05  L.  R.  A.  372. 

The  legal  principle  is  not  universal,  bow> 
ever,  that  a  hospital  maintained  by  a  master 
for  the  benefit  of  Its  servants  who  are  re- 
quired regularly  to  contribute  to  a  fund  to  be 
used  in  part  payment  for  the  services  of  phy- 
sicians  and  surgeons  who  care  for  such  em- 
ployes in  case  of  their  sickness  or  accident 
is  not  a  charitable  institution  so  as  to  ex 
empt  it  from  liability  for  negligence  in  the 
care  or  treatments  of  its  patients.  Jackson 
V.  Pacific  Coast  Condensed  Milk  Co.,  120  Pac. 
1 ;  Phillips  V.  St  Louis,  etc.,  R.  Co.,  211  Ma 
419,  111  S.  W.  109,  17  L.  R.  A.  (N.  S.)  1167, 
124  Am.  St.  Rep.  780,  14  Ann.  Cas.  742.  Con- 
sonant with  the  rule  thus  adopted  in  Oregon, 
plaintifC's  counsel  cite  cases  from  the  courts 
of  last  resort  In  other  states  where  actions 
were  sustained  against,  and  damiiges  recov- 
ered from,  private  hospitals  for  injuries  suf- 
fered by  reason  of  the  lncom])etence,  negli- 
gence, or  misconduct  of  their  agents,  serv- 
ants, or  employes.  In  each  of  the  case::, 
however,  to  which  attention  has  been  at- 
tracted, the  tort  complained  of  occurred  in 
the  regular  course  of  the  business  In  which 
such  eleemosynary  institutions  were  several- 
ly engaged.  Though  the  preservation  of  its 
grounds  may  have  been  desirable,  the  Uni- 
versity was  not  Incorporated  to  undertake 
landscape  gardening,  and  the  killing  of  goph- 
ers by  its  agents  and  employes  being  outside 
the  scope  of  its  employment  the  decisions  re- 
ferred to  are  inapplicable.  In  the  case  at 
bar  it  is  evident  upon  principle  and  authority 
that,  since  the  University  holds  all  its  prop- 
erty In  trust  for  charitable  purposes.  It  is 
not  liable  for  the  alleged  negligent  acts  of  its 
officers  or  employes,  under  the  circumstances 
detailed,  and  that  in  directing  a  verdict  in 
its  favor  no  error  was  committed.  The  an- 
swer alleged,  in  addition  to  the  defenses  here- 
inbefore adverted  to,  that  at  the  time  pliiin- 
tift  was  injured  he  was  a  trespasser  on  the 
campus;  that  he  was  then  of  sufficient  age 
fully  to  realize  the  dangerous  character  of 
tlie  gopher  gun;  and  that  the  negligence  of 
his  mother  in.  taking  him  to  the  archery 
course  where  he  was  hurt  should  be  Imputed 
to  him,  thereby  preventing  a  recovery,  and 
hence  no  error  was  committed  in  directing 
the  verdict.  The  testimony  Introduced  was 
sufficient  to  authorize  a  submission  of  tlie 
cause  to  the  Jury  for  their  determiua.ion  as 
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to  wbetber  or  not  the  University  had  permit- 
ted a  Qse  of  a  part  of  the  premises  by  the 
archery  club  pursuant  to  which  license  the 
plaintiff  and  bis  mother  were  by  invitatiou 
lawfully  upon  the  campus  at  the  time  he  was 
Injured.  The  trial  court  evidently  entertain- 
ed the  belief  that  the  testimony  was  ade- 
quate for  that  purpose  when  the  cause  was 
allowed  to  proceed  against  Kelsey^  thus  ap- 
parently assuming  that,  as  to  him,  a  recov- 
ery might  be  had.  Currier  v.  Trustees  of 
Dartmouth  College  (C.  C.)  105  Fed.  886. 

As  to  the  mental  capacity  of  the  plaintiff 
by  reason  of  bis  tender  years,  and  as  to  the 
alleged  carelessness  of  bis  mother  which  it  is 
asserted  should  be  Imputed  to  him  In  conse- 
quence of  being  In  a  place  of  unknown  dan- 
ger, these  questions  bare  heretofore  been  set- 
tled by  this  court,  and  require  no  further 
elucidation.  Macdonald  v.  O'Reilly,  45  Or. 
589,  78  Pac.  753. 

[3]  Tbough  an  action  may  be  maintained 
against  an  officer,  servant,  or  employe  of  a 
charitable  institution  to  recover  damages  for 
an  injury  caused  by  the  act  or  omission  of 
such  person,  the  action  must  be  against  him 
in  bis  individnal,  and  not  in  bis  corporate, 
capacity,  so  that,  if  a  recovery  Is  awarded, 
it  will  not  be  discharged  from  the  trust 
funds.  Feoffees  of  Herlot's  Hospital  v.  Ross, 
12  Cl.  ft  P.  *507,  'SIS. 

[41  It  will  be  remembered  that  the  com- 
plaint alleges  that  the  defendant  Ferrin  is  a 
member  of  the  board  of  trustees  of  the  Uni- 
versity, and  as  such  has  charge  of  Its  build- 
ings and  grounds.  In  another  paragraph  of 
plaintiff's  primary  pleading  it  Is  averred  that 
the  University,  Ferrin,  and  Kelsey,  acting  In 
concert,  set  or  caused  to  be  set  on  the  cam- 
pus a  gopher  gun,  etc.  The  prayer  of  the 
complaint  is  for  "Judgment  against  the  de- 
fendants and  each  of  them"  for  the  sum  of 
$10,000.  The  demand  of  the  relief  which 
the  plaintiff  claims,  though  not  controlling, 
may  be  examined  with  a  view  of  Illustrating 
and  determining  the  nature  of  his  action. 
In  the  light  of  this  rule,  it  is  believed  that 
a  fair  construction  of  the  complaint  induces 
the  conclusion  that  the  action  is  against  the 
defendants  Individually  as  Joint  tort-feasors. 
[8]  A  corporation  is  liable  for  the  torts  of 
its  officers  when  committed  in  the  regular 
course  of  their  employment.  21  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  913.  When  such  agents, 
acting  for  their  principals,  commit  torts  up- 
on third  persons,  they  are  liable  therefor,  re- 
gardless of  wbetber  or  not  the  corporation 
is  amendable.  Id.  880;  Cameron  v.  Ken- 
yon-Connell  Commercial  Co.,  22  Mont  312, 
56  Pac.  358,  44  L.  R.  A.  508,  74  Am.  St.  Rep. 
GQ2.  and  notes. 

[I]  EYom  a  careful  examination  of  the  en- 
tire testimony  given  at  the  trial,  we  think 
the  cause  should  have  been  submitted  to  the 
Jury  for  a  determination  as  to  whether  or 
not  Ferrin's  direction  to  set  gopher  guns  on 
the  campus  was  such  an  act  as  to  authorize 
a   recovery  against  him  of  the  damages  in- 


flicted by  the  injury.  The  instrument  can:!- 
ing  the  hurt  was  properly  identified  and  has 
been  sent  up  with  the  bill  of  exceptions.  An 
examination  of  the  mechanism  of  the  gun 
will  convince  the  most  skeptical  of  the  dan- 
ger of  handling  It  when  loaded,  for  the 
slightest  touch  of  the  end  of  the  projecting 
rod  immediately  releases  the  trigger,  when 
the  needle  is  pulled  back  to  the  notch  design- 
ed as  a  place  of  rest  for  It,  preparatory  to 
discharging  a  loaded  cartridge. 

[7]  Judges  In  viewing  evidence  In  civil 
cases,  in  order  to  determine  a  motion  for  a 
directed  verdict,  ought  not  to  disregard  well- 
authenticated  facts  which  they  know  as 
men.  It  is  often  reported  in  Oregon  that 
death  and  injury  have  resulted  from  the  ac- 
cidental discbarge  of  gopher  guns  by  persons 
who  have  set  or  removed  them. 

[1]  Courts  will  take  Judicial  notice  of  the 
habits  and  instincts  of  domestic  animals,  be- 
cause the  impulses  and  peculiarities  of  na- 
ture of  these  creatures  are  supposed  to  be 
generally  known.  In  the  absence  of  any  evi- 
dence on  the  subject,  the  cliaracteristlcs  of 
the  gopher  will  probably  not  be  Judicially 
recognized,  but.  If  that  notice  were  taken, 
no  doubt  would  be  entertained  that,  when 
the  entrance  to  such  rodent's  tunnels  was 
opened  up.  the  animal  would  attempt  with 
earth  to  fill  the  aperture  and  thus  exclude 
the  light.  Taking  advantage  of  this  instinct 
of  protection,  human  stratagem  has  enlarged 
the  opening,  or  removed  the  soil  therefrom, 
admitting  the  light,  setting  a  gopher  gun  at 
the  entrance  of  the  tunnels,  so  that,  unless 
the  Instrument  remains  uncovered  and  lumi- 
nous rays  are  diffused  at  the  Ingress  of  the 
subterranean  passage,  the  gun  would  be 
wholly  inefficient  for  the  purpose  for  which 
it  was  designed.  The  loaded  Instrument 
when  thus  set  would  therefore  seem  to  be 
inherently  dangerous,  or  at  least  so  hazard- 
ous as  to  require  the  cause  to  be  submitted 
to  the  Jury  on  this  branch  of  the  case. 

[9]  A  person's  dominion  over  real  proper- 
ty of  which  he  has  the  legal  possession  Is  not 
absolute,  but  restricted  to  the  extent  that  his 
use  of  the  premises  must  be  reasonable,  and 
such  as  is  not  directly  calculated  to  produce 
injury  to  others.  1  Wood,  Nuis.  (3d  Ed.)  $ 
1.S3;  Barnes  v.  Hathorn,  54  Me.  124.  If  a 
person  having  possession  of  land  commit  or 
omit  any  act  thereon  which  endangers  or 
annoys  those  that  have  a  license  to  be  ujwn 
or  to  pass  over  the  premises,  such  act  is  In 
the  nature  of  a  nuisance,  and  its  author 
will  be  liable  for  any  resulting  Injury.  21 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  701;  20 
Cyc.  1181;  State  v.  Moore,  31  Conn.  479,  83 
Am.  Dec.  159;  Scheuerman  v.  Scharfenberg. 
163  Ala.  SHI.  50  South.  .335,  24  L.  R.  A.  (X. 
S.)  369,  136  Am.  St.  Rep.  74,  19  Ann.  Cus. 
937  and  notes. 

A  textwrlter,  distinguishing  between  the 
exercise  of  a  puriwse  which  necessarily  is  or 
may  possibly  become  a  wrong  from  the  use 
by  a  person  of  his  property,  says:  "There  is 
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a  wide  dlatlnetlon  between  acta  lawful  in 
tbeiuselvea  done  by  one  upon  bla  own  prem- 
iaea,  wtaicta  may  result  in  injury  to  another  if 
not  properly  done  or  guarded,  and  those 
which  in  the  nature  of  things  muat  so  result. 
In  the  former  case  a  party  could  only  be 
made  liable  for  actual  negligence  in  the  per- 
formance of  the  act  or  mode  of  maintaining 
it,  while  in  the  latter  case  he  would  be  liable 
for  all  the  consequences  of  bis  acta,  whether 
guilty  of  negligence  or  not  The  one  act  only 
becomes  a  nuiaance  by  reason  of  the  negligent 
manner  in  which  it  is  performed  or  maintain- 
ed, while  the  other  is  a  nuisance  per  se."  1 
Wood,  Nnis.  (Sd  Ed.)  |  127.  As  illustrating 
this  principle,  see  the  case  of  Cahlll  v.  East- 
man, 18  Minn.  324  (GU.  292)  10  Am.  Rep.  184. 
The  setting  of  gopher  guns  on  the  college 
grounds,  which  the  public  have  been  permit- 
ted freely  to  visit,  is  so  nearly  a  nuisance 
pel  se  as  to  require  the  cause  to  be  submit- 
ted to  the  Jury  after  production  of  testimony 
as  to  the  construction  of  the  gun  and  the  or- 
dinary manner  of  setting  It 

The  defendant  Kelsey  as  plaintHTs  witness 
was  asked,  in  referring  to  the  instrument 
causing  the  injury:  "At  whose  direction  did 
yon  set  this  particular  gun?"  He  replied: 
"I  placed  all  the  guns  I  set  on  the  campus 
under  the  orders  of  Prof.  Ferrin,  and  was 
also  aslced  to  place  them  on  the  archery 
course  by  Mr.  Barnes."  On  cross-examina- 
tion, in  alluding  to  the  gun  in  question,  the 
witness  was  asked:  "Who  directed  you  to  set 
It  on  the  archery  course?"  He  answered: 
"Prof.  Ferrin  directed  me  to  set  them  any- 
where on  the  campus,  and  Mr.  Barnes  asked 
me  to  set  it  on  the  archery  course."  It  will 
be  remembered  that  the  campus  is  not  fenc- 
ed on  one  side,  is  open  in  part  at  each  end, 
and  the  public  have  free  access  to  the  prem- 
ises. The  archery  club  has  also  been  i>er- 
mitted  to  occupy  a  part  of  the  grounds  to 
which  persons  have  been  invited  to  witness 
and  practice  archery.  The  defendant  Ferrin 
having  ordered  these  guns  to  be  set  on  the 
campus,  we  believe  that  an  error  was  com- 
mitted in  directing  a  verdict  to  be  returned 
in  his  favor. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  directions  to  take 
such  further  proceedings  as  may  be  neces- 
sary not  inconsistent  with  this  opinion. 

McBRIDB,  J.,  dissents  as  to  the  conclu- 
sion reached  with  respect  to, the  defendant 
W.  N.  Ferrin. 

(8E  Kan.  744) 

PLDMMEK  V.  ATCHISON,  T.  ft  8.  P.  RT. 

CO.t 
(Soppeme  Court  of  Kansas.     March  9,  1912.) 

(BvttaUu  6f  tft«  Court.) 

RiJiJiOADB  ({  413*)— Killing  Stook. 

Negligence  is  not  Imputable  to  a  railway 
eampany  merdy  becaqw  it  did  not  insist  upon 


the  performanca  of  Qia  landownei's  duty  to 
keep  a  gate  in  a  right  of  way  fence  at  a  private 
crossing  closed,  or  else  permanently  close  the 
gate,  in  consequence  of  which  trespassing  stock 
of  a  third  person  went  through  the  open  gate 
and  upon  the  railway  track,  where  tbey  were 
killed  by  a  passing  train. 

[Ed.  Note.— For  other  case?,  see  Railroads, 
Cent  Dig.  {{  145»-1473 ;   Dec  Dig.  {  413.»] 

Appeal  from  District  Court,  Butler  Connty. 

Action  by  Ellas  Plummer  against  the  At- 
chison, Topeka  ft  Santa  Fe  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

W.  R.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
for  appellant 


BUBCH,  J.  The  plaintiff  sued  for  the 
value  of  two  colts  killed  by  one  of  the  de- 
fendant's trains.  He  recovered,  and  the  de- 
fendant appeals. 

The  evidence  was  that  the  colts  went  upon 
the  defendant's  right  of  way  through  an 
open  gate  at  a  private  farm  crossing  on  land 
not  owned  or  occupied  by  the  plaintiff.  The 
gate  and  fence  were  not  in  perfect  condition. 
Several  persons  were  in  the  habit  of  using 
the  crossing,  and  the  gate  was  usually  left 
open.  In  July,  1907,  the  defendant's  section 
foreman  shut  the  gate  a  number  of  times, 
sometimes  as  often  as  twice  a  day ;  but,  his 
efforts  to  keep  it  closed  proving  unavailing, 
he  quit  shutting  it  after  August  lat  The 
colts  were  killed  on  October  26tli.  The  de- 
fendant had  no  use  for  the  gate  and  did  not 
use  It  The  Jury  returned  special  findings  of 
fact  as  follows: 

"Q.  1.  Was  the  plaintiff's  land  adjacent  to 
defendant's  right  of  way?    A.  1.  No. 

"Q.  2.  Over  or  through  whose  land  did  the 
animals  in  question  pass  before  entering  de- 
fendant's right  of  way?  A.  2.  HcWhorter 
and  others. 

"Q.  8.  How  did  the  animals  In  question 
get  upon  the  defendant's  right  of  way?  A.  3. 
By  passing  through  open  gate. 

"Q.  4.  If  you  answer  question  3  that  said 
animals  passed  through  an  open  gate  onto 
defendant's  right  of  way,  then  please  state 
who  left  said  gate  open.    A.  4.  Section  fore- 


"Q.  6.  Was  the  defendant's  right  of  way 
fenced  at  the  time  and  at  the  place  of  the 
accident  in  question  by  a  good,  sufficient, 
and  legal  fence?    A.  6.  No. 

"Q.  6.  Was  the  gate  in  question  placed  in 
the  right  of  way  fence  at  a  private  farm 
crossing?    A.  6.  Yes. 

"Q.  7.  How  were  the  animals  in  question 
killed  or  injured?    A.  7.  By  moving  train. 

"Q.  8.  Was  the  defendant  guilty  of  negli- 
gence causing  the  injury  and  death  of  the 
animals  in  question?    A.  8.  Tes. 

'*Q.  9.  If  you  answer  question  8  'Yes.'  or 
in  the  affirmative,  then  please  state  In  wnat 
said  negligence  consisted.     A.  9.  By  not  in- 
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Blsting  upon  Kate  being  sbnt  or  pBrmaneotly 
closing  same. 

"Q.  10.  Was  the  gate  In  question  In  audi 
condition  at  the  time  of  the  accident  as  to 
be  opened  and  shut  as  gates  nsualij  are? 
A.  10.  "No." 

The  defendant  moved  for  Judgment  on 
these  flndlDga  notwithstanding  the  general 
verdict,  but  the  motion  was  denied. 

The  ninth  finding,  that  the  defendant's 
negligence  consisted  In  not  either  insisting 
npon  the  gate  being  shut  or  else  closing  It 
permanently,  excludes  all  other  negligence. 
Since  the  colts  got  ujion  the  defendant's 
right  of  way  through  the  open  gate,  the  suf- 
ficiency of  the  rest  of  the  fence  Is  not  ma- 
terial. Whatever  Its  condition,  it  did  not 
contribute  to  the  Injury,  and  the  Jury  did 
not  charge  the  defendant  with  negligence  in 
respect  to  it  There  is  no  evidence  that  the 
section  foreman  opened  the  gate  and  left  It 
open,  and  negligence  Is  not  Imputed  because 
the  section  foreman  did  not  himself  close  it 
Although  the  gate  was  not  in  such  a  condi- 
tion that  It  could  be  opened  and  shut  as 
gates  usually  are,  the  Jury  did  not  attach 
negligence  to  that  fact  &i>d  it  follows  from 
the  ninth  finding  that  the  gate  would  have 
sufficiently  closed  the  opening  in  the  fence, 
If  only  the  defendant  had  insisted  that  the 
gate  be  used  for  that  purpose.  In  the  opin- 
ion of  the  Jury,  therefore,  the  sole  fault  of 
the  defendant  lay  In  negligently  falling  to 
perform  a  supposed  duty  to  see  that  some- 
body else  performed  the  duty  to  shut  the 
gate,  or  else  fence  up  the  opening  perma- 
DenUy. 

The  liabilities  imposed  upon  the  defendant 
for  failure  to  fence  its  right  of  way  were 
Intended  to  secure  safety  to  persons  and 
property  upon  moving  trains,  as  well  as  to 
aeeare  protection  to  stoclc.  Therefore  it  Is 
said  that  the  fencing  of  a  railroad  track  is 
a  public  duty.  Sherman,  Adm'r,  v.  Ander- 
son, 27  Kan.  333,  41  Am.  Rep.  414.  But  the 
duty  is  qualified  by  the  right  of  the  land- 
owner to  such  private  crossings  as  are  not 
Inconsistent  with  the  use  of  the  right  of 
way  for  railroad  pnriMses.  K.  C.  &  E.  Rid. 
Co.  V.  Kregelo,  32  Kan.  608,  S  Pac.  15.  When 
a  landowner  who  is  entitled  to  a  private 
crossing  is  provided  with  a  sulflclent  gate, 
the  duty  to  the  public  is  discharged  so  far 
as  the  defendant  is  concerned.  Thereafter 
the  public  duty  to  keep  the  gate  closed  when 
not  in  actual  use  rests  nix>n  the  landowner. 
He  has  no  standing  to  claim  that  the  rail- 
road company  should  Insist  that  he  perform 
his  own  duty,  and  the  owner  of  trespassing 
stock  stands  in  the  landowner's  shoes. 
These  principles  are  fully '  discussed  In  the 
cases  of  Adams  v.  A.,  T.  ft  S.  F.  Rid.  Co., 
46  Kan.  161,  26  Pac.  439,  and  Bertrand  ▼. 
Railway  Co.,  84  Kan.  843, 114  Pac.  214,  and 
from  them  it  follows  that  there  is  no  basis 
for  imputing  a  breach  of  duty  to  the  defend- 


ant because  It  did  not  mmmarlTy  adjudge 
and  execute  a  forfeiture  of  the  landowner's 
right  to  a  private  crossing.  The  result  is 
that  the  two  grounds  upon  which  the  Jury 
predicated  liability  fall,  and  the  court  is  not 
iwrmltted  to  assume  or  to  substitute  others. 

If  the  Jury  had  found  that  the  defendant 
was  remiss  In  allowing  the  gate  to  stand  so 
long  without  swinging  It  into  position,  a  dif- 
ferent question  would  be  presented.  But  the 
findings  Indicate  a  belief  that  the  defendant 
through  its  section  foreman,  made  abundant 
effort  to  keep  the  gate  shut  without  success. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded,  with 
Instruction  to  render  Judgment  for  the  de- 
fendant on  the  findings  of  fact  All  the  Jus- 
tices concurring. 

(M  Kan.  8M) 
KENT  y.  IDEAL  LIGHTING  00. 
(Supreme  Court  of  Kansas.     March  0,  1912.) 
Justices  or  thx  Pkaoi  (i  174*)— AffbaIt- 

AVENDUKNT  OF  BU.!.  09  PABTICULABS. 

That,  on  appeal  from  a  justice,  two  items 
of  indebtedness  of  the  same  class  as  the  orig- 
inal were  added  to  the  bill  of  particulars  by 
amendment  is  not  around  for  reversal,  under 
Gen.  St  1909,  |  64S. 

[EM.  Note.— IV>r  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §|  665-603;  Dec.  Dig.  | 
174.  •] 

Appeal  from  District  Court  Reno  County. 

Action  by  D.  W.  Kent  against  the  Ideal 
Lighting  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

F.  L.  Martin  and  W.  H.  White,  for  appel- 
lant a  M.  Williams  and  F.  F.  Prlgg,  for 
appellea. 

PER  CURIAM.  On  an  appeal  from  a  de- 
cision of  a  Justice  of  the  peace,  two  items 
of  Indebtedness  of  the  same  class  as  the  orig- 
inal were  added  to  the  bill  of  particulars  by 
amendment  Tliis  is  not  a  ground  of  re- 
versal.   G«D.  Stat  1909,  f  6483. 

In  view  of  the  issues  and  the  evidence  in 
the  case,  the  objections  to  the  rulings  of  the 
coort  in  charging  the  Jury  are  not  materlaL 


(88  Kan.  67«) 
SBATON  V.  ESCHER  et  al.t 
(Supreme  Court  of  Kansas.     March  9,  1912.) 

(SDnahu*  hv  tk«  CourU) 

JtrDQKENT  (I  101»)^JUDQinENT  BT  DKrAimT. 

In  an  action  to  quiet  title,  uncontroverted 
allegations  of  the  petition,  wliich  contains  the 
statutory  requisites,  are  to  be  taken  as  true, 
and  the  plaintiff  is  entitled  to  judgment  by  de- 
fault against  defendants,  who  are  properly 
served  by  publication,  and  who  do  not  appear. 


[Ed.   Note.— For  other  cases,   see  Judgment 
Cent  Dig.  {f  168-170;    Dec.  Dig.  t  lOl.*] 

Appeal  from  District  Court  Logan  County. 

Action   by   L.   E.    Seaton   against   Joseph 

ESscher  and  othera     Judgment  for  defend- 
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anta,  nnd.  plaintiff  KppfU.     Beversed  and 
remanded.  / 

C.  ▲  Spencer,  for  appelant. 

BUROH,  J.  The  plaintiff  filed  a  petition 
alleging  that  he  Is  the  owner  In  fee  simple 
and  in  the  peaceable  possession  of  certain 
described  real  estate,  and  that  the  persona 
made  defendants  claim  some  interest  or  es- 
tate in  or  some  Hen  upon  the  land  adverse 
to  the  plaintiff,  but  that  every  such  title, 
Interest,  estate,  or  lien.  If  any  exist.  Is  in- 
ferior and  Junior  to  the  estate  and  title  of 
the  plaintiff.  The  prayer  was  that  the  de- 
fendants l>e  required  to  answer  the  petition 
and  set  up  their  claims  to  the  land,  that  the 
plaintiff's  title  be  adjudged  to  be  paramount, 
and  that  it  be  quieted  against  the  defend- 
ants. Service  was  made  by  publication, 
which  was  approved  by  the  court  The  de- 
fendants made  default,  and  the  plaintiff 
moved  for  Judgment  on  his  petition.  The 
court  declined  to  render  Judgment,  without 
proof  of  the  facts  concerning  both  the  plain- 
tifTs  right  and  the  defendants'  claims.  This 
proof  not  being  forthcoming,  the  action  was 
dismissed.  The  plaintiff  appeals. 
I  The  court  erred.  The  petition  was  suffi- 
cient under  section  618  of  the  Civil  Code 
(Gen.  Stat.  1909,  {  6213).  Cartwrlght  T.  Mo- 
Fadden,  24  Kan.  662.  The  service  by  pub- 
lication vested  the  court  with  full  Jurisdic- 
tion to  proceed.  Dillon  v.  Heller,  39  Kan. 
599,  18  Pac.  693.  The  allegations  of  title  in 
fee  simple  and  possession  In  the  plaintiff, 
and  of  the  Junior  and  inferior  character  of 
the  defendants'  claims,  whatever  they  were, 
were  taken  as  true  for  the  purposes  of  the 
action,  because  not  controverted.  Civil  Code, 
f  129;  Gen.  Stat  1908,  {  5722.  It  was  not 
necessary  that  the  plaintiff  set  forth  the 
nature  and  character  of  the  defendants' 
claims.  Perhaps  he  could  not  do  so.  He 
had  the  right  to  call  upon  them  to  make 
discovery  of  their  Interests,  liens,  titles,  or 
whatever  they  claimed  (Bowdish  v.  Metsger, 
71  Kan.  753,  81  Pac.  484),  and  he  could  not 
be  sent  out  of  court  remediless  for  failure 
to  prove  what  they  failed  to  disclose.  No 
issue  being  raised,  either  of  law  or  of  fact, 
the  plaintiff  was  entitled  to  Judgment  by  de- 
fault 

In  the  case  of  Brenner  v.  Bigelow,  8  Kan. 
490,  paragraphs  3  and' 5  of  the  syllabns  read 
as  follows: 

"In  an  action  to  quiet  title,  where  a  de- 
fendant makes  default,  all  the  material  alle- 
gations of  the  petition  should  be  taken  as 
true,  and  Judgment  rendered  against  such 
defendant." 

"Where  an  answer  does  not  put  In  Issue 
any  of  the  material  allegations  of  the  peti- 
tion, nor  raise  any  new  issues,  Judgment 
should  be  rendered  on  the  pleadings  for  the 
plaintiff" 


In  the  case  of  Dilldn  t.  Heller,  S9  Kan. 
600,  18  Pac.  693,  the  position  that  a  Judg- 
ment qnieting  title  without  the  introduction 
of  evidence  is  invalid  was  held  to  be  un- 
tenable. That  the  practice  of  taking  default 
Judgraonts  In  actions  of  CiIs  character  gen- 
erally prevails  is  indicated  by  the  reports 
(Rowe  V.  Palmer,  29  Kan.  337,  Comm'rs.  of 
Marion  Co.  t.  Welch,  40  Kan.  767,  20  Paa 
483),  and  it  extends  to  equitable  actions  like 
specific  performance  (Lumber  Co.  T.  Town 
Co.,  51  Kan.  394,  32  Pac.  1100).  The  danger 
of  some  time  barring  a  superior  valid  claim 
is  no  greater  than  in  a  foreclosure  case,  in 
which  the  right  to  Judgment  by  default  is 
unquestioned. 

The  Judgment  Is  reversed,  and  the  cause 
Is  remanded,  with  direction  to  proceed  In 
accordance  with  this  opinion.  All  the  Jus- 
tices concurring. 

(St  Kan.  7S*} 
STATE  T.  ROSS  et  aL 
(Supreme  Court  of  Kansas.    March  9,  1912.) 

(Syllalus  ty  the  Court.) 

Intoxicating    IiIquoss    (S    236*)  —  Liquob 
Nuisance— Evidence — "Maintain." 

In  this  case  it  is  held  that  a  hotel  porter 
who,  for  a  guest  of  the  hotel,  received  and 
stored  in  a  room  of  the  house  a  barrel  of  bot- 
tled beer  belongiDg  to  the  guest,  and  who  aft- 
erwards, as  required  by  the  guest  iced  the 
liquor  and  served  it  at  the  guest's  room,  where 
it  was  drunk  b^  him  and  bis  friends,  waa 
guilty  of  malntaming  a  place  where  persons 
were  permitted  to  resort  for  the  purpose  of 
drinking  intoxicating  liquor  as  a  bereran, 
contrary  to  the  provisioii3  of  Laws  1901,  c  ^2. 
{  1  (Gen.  Stat  1909,  i  4387). 

[Ed.  Note. — For  other  cases,  see  Intoxiestiag 
Liquors,  Cent  Dig.  {{  300-322;  Dec  Dig7| 
236.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  pp.  4277-4281;   voL  8,  p.  7712] 

Appeal  from  District  Court,  Shawnee 
(bounty. 

Fred  Ross  and  others  were  charged  irltli 
keeping  a  common  nuisance,  and  from  the 
conviction   Ed.    Wright   appeals.     Affirmed. 

Eazen  &  Gaw  and  Hay  den  &  Hay  den,  for 
appellant  John  S.  Dawson,  Atty.  Gen.,  and 
E.  R.  Simon,  Co.  Atty.,  for  the  State. 

BURCH,  J.  The  defendant  was  charged 
with  keying  a  common  nuisance.  In  that  he 
maintained  and  assisted  In  maintaining  a 
described  place  where  persona  were  permit- 
ted to  resort  for  the  purpose  of  drlukiu:; 
intoxicating  liquors  as  a  beverage.  The  de- 
fendant was  a  porter  at  a  hotel — the  !>lace 
in  question — in  Topeka.  A  traveling  sales- 
man having  business  in  Topeka  for  several 
days  ordered  a  barrel  of  bottled  beer  to  Uz 
sent  there  from  Kansas  City,  Mo.  His  pur- 
pose was  to  drink  the  l>eer  while  at  the  ho- 
tel. He  arrived  in  Topelui  on  March  9tli, 
registered  at  the  hotel,  and  on  the  afternoon 
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of  tbe  same  day  bad  the  beer  delivered  at 
tbe  botel.  Tbe  beer  was  received  and  stored 
in  a  room  of  tbe  botel  by  tbe  porter,  who 
put  two  dozen  bottles  on  Ice,  locked  tbe  door 
of  tbe  room,  and  gave  tbe  key  to  the  owner 
of  tbe  beer.  Afterward  the  i)orter  took  the 
key  and  brought  some  of  tbe  beer  to  tbe  own- 
er's room,  where  he  and  a  friend  drank  it. 
The  same  process  of  icing  and  serving  tbe 
beer  was  repeated  a  number  of  times  until 
March  11th,  when  tbe  place  was  raided.  Usu- 
ally one  friend,  and  on  one  occasion  three 
friends,  of  the  owner  of  tbe  beer  came  to 
his  room  and  participated  In  the  drinking. 
Tbe  court  summarized  tbe  foregoing  facts, 
and  instructed  the  Jury  that  they  were  suf- 
ficient to  constitute  the  place  a  common  nui- 
sance, and  the  defendant  its  keeper.  The 
defendant  was  found  guilty  and  appeals, 
claiming  that  tbe  facts  were  not  sufficient  to 
warrant  bis  conviction. 

The  statute  reads  as  follows:  "All  places 
•  •  *  where  persons  are  permitted  to  re- 
sort for  the  purpose  of  drinking  intoxicating 
liquors  08  a  beverage  »  *  •  are  hereby 
declared  to  be  common  nuisances ;  and  every 
person  who  maintains  or  assists  in  maintain- 
ing such  couiuiou  nuisance  shall  be  guilty  of 
a  misdemeanor.  •  •  •"  Laws  1901,  c.  232, 
S  1  (Gen.  Stat.  1909,  §  4387). 

Tbe  argument  is  made  that  tbe  botel  was 
the  tenii)orary  home  of  its  guest;  tliat  the 
I)orter  became  bis  servant;  that  a  man 
may  personally  do  in  his  home  what  was 
done  here;  and  that  he  may,  if  he  desires, 
have  a  servant  in  his  bouse  to  keep  his  cel- 
lar and  sideboard  and  serve  refreshments 
from  them,  all  without  oltense.  This  argu- 
ment shifts  the  ground  upon  which  the  case 
must  be  determined.  We  are  not  concerned 
with  what  a  man  may  lawfully  do  in  bis 
home.  Tbe  traveling  salesman  was  not  at 
borne,  but  was  lodging  at  a  public  botel, 
where  hla  general  rights  and  privll^es  were 
governed  by  the  law  of  inns  and  innkeepers. 
The  porter  was  not  his  domestic  servant,  but 
was  an  employ^  of  the  botel  proprietor  in 
the  conduct  and  management  of  the  hotel's 
business  and  affairs.  Virtually  tbe  same  ar- 
gument was  advanced  in  the  Topeka  Club 
Case,  82  Kan.  756,  109  Pac.  183,  29  L.  R.  A. 
(N.  8.)  722,  20  Ann.  Cas.  320,  which  was  de- 
cided under  a  cognate  statute,  and  with  a 
greater  appearance  of  plausibility,  because 
of  tbe  essentially  private  character  of  the 
club.  But  it  was  pointed  out,  in  response, 
that  tbe  Legislature  intended  to  discrimi- 
nate between  private  hospitality  at  one's  home 
and  indulgences  elsewhere,  In  order  to  pre- 
vent practices  which  migbt  lead  to  evasions 
and  Infractions  of  the  law.  The  Legislature 
itself  made  the  distinction  in  tbe  very  act 
under  consideration  by  providing  that  the 
discovery  of  intoxicating  liquor  In  the  pos- 
session of  one  not  authorized  to  sell  it,  ex- 
cept in  a  private  dwelling  bouse  not  con- 
nected with  a  place  of  business,  is  prima 


facie  evidence  that  the  possession  is  for  an 
unlawful  purpose.  Laws  1901,  c.  232,  |  8 
(Oen.  Stat.  1909,  §  4396). 

Relieved  of  the  false  coloring  taken  on 
from  the  home  analogy,  and  examined  In 
their  true  light,  the  facts  present  this  aspect: 
The  traveling  salesman  was  allowed  to  es- 
tablish a  barrel  of  intoxicating  liquor  in  a 
hotel  room,  where  It  was  kept  In  store  and 
cooled  for  his  use  from  time  to  time,  and 
then  to  repair  to  the  hotel,  and  assemble 
his  friends  there,  for  the  purpose  of  drink- 
ing such  liquor  as  a  beverage.  The  defend- 
ant, in  his  custody,  control,  and  management 
of  the  liquor,  storing  it,  locking  it  up,  un- 
locking it,  cooling  it,  and  serving  it,  adapted 
the  botel  to  the  uses,  and  conducted  it  ac- 
cording to  the  purposes  of  the  resorting 
drinkers.  The  botel  was  thus  converted  in- 
to a  place  where  persons  were  permitted  to 
resort  for  the  purpose  of  drinking  intoxi- 
cating liquors  as  a  beverage,  tbe  defendant 
maintained  the  place  in  that  way  and  to 
that  end,  and  every  element  of  tbe  offense 
denounced  by  tbe  statute  appears. 

It  is  said,  however,  that  the  court  has  de- 
cided, and  rightly  decided,  that  a  man  in 
the  bona  flde  possession  of  Intoxicating  liq- 
uor may  use  it  as  he  sees  fit,  drink  it  himself, 
give  it  away  to  his  friends,  or  dispose  of  it 
any  other  lawful  way,  without  being  guilty 
of  any  crime.  State  v.  Stnndlsh,  37  Kan.  (143, 
10  Pac.  66.  That  case  was  decided  In  1887, 
under  the  clubroom  section  of  the  act  of  1881, 
which  established  the  drug  store  system  of 
selling  intoxicating  liquors  under  a  permit. 
It  was  held  that  Standlsb  had  not  violated 
the  section  referred  to  by  permitting  persons 
to  place  kegs  of  beer  in  a  back  room  of  his 
store,  and  then  come  there  and  drink  it.  The 
Legislature  has  traveled  very  far  since  that 
statute  was  enacted  and  that  case  was  de- 
cided, and  a  person  would  make  a  great  mis- 
take to  rest  conduct  uiwn  tbe  liquor  law  as 
It  then  stood.  Tbe  schemes  and  shifts  and 
devices  to  evade  the  law  have  been  so  numer- 
ous and  cunning,  and  the  social  benefits 
hoped  for  from  regulation  of  the  liquor  traf- 
fic have  been  so  persistently  circumvented, 
that  the  Legislature  has  felt  It  necessary 
again  and  again  to  call  upon  the  people  to 
make  personal  forbearances  in  the  interest 
of  what  has  been  esteemed  the  general  wel- 
fare. Finally,  In  1909,  public  drinkbig  on 
passenger  trains  and  on  street  railway  and 
Interurban  cars  was  forbidden,  and  the  man- 
ufacture and  sale  of  intoxicating  liquors  was 
prohibited  altogether  within  tbe  state,  even 
for  medicinal  puriwses.  Previous  to  tbe  adop- 
tion of  these  measures,  numerous  other  acts 
trenching  on  Individual  liberty  had  been 
passed,  and  among  them  was  the  one  under 
consideration.  The  court  understands  the 
legislative  intention  to  have  been,  In  part, 
to  forestall  tbe  consequences  flowing  from 
the  abuse  of  Intoxicating  liquors  by  curtail- 
ing freedom  to  use  them,  and  to  that  end  to 
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suppress  places  where  persons  are  permitted 
merely  to  resort  for  the  purpose  of  drink- 
ing such  beverages.  Consequently  it  must 
be  held  that  the  Jury  was  properly  Instruct- 
ed, and  that  the  verdict  was  duly  warranted. 
Much  more  meager  facts  were  held  suffi- 
cient to  sustain  a  conviction  under  the  same 
statute  In  the  case  of  State  t.  White,  83 
Kan.  416,  111  Pac.  437. 

A  minor  contention  regarding  the  suffi- 
ciency of  the  information  is  decided  adverse- 
ly to  the  defendant 

The  Judgment  of  the  district  court  is  af- 
firmed. 

JOHNSTON,  C.  J.,  and  MASON,  SMITH, 
BENSON,  and  WEST,  JJ.,  concurring.  POR- 
TER, J.,  concurs  In  the  result,  but  not  in 
all  that  Is  said  in  the  opinion. 


(W  Kan.  eU) 

GRAHAM  et  al.  v.  CAIN. 
(Supreme  Court  of  Kansas.     March  9,  1912.) 

(Syttabui  ly  tke  Court.) 
Public  Lands  (§  54*)— Purchase  ov  School 

Lands. 

Under  section  1,  c.  241,  Laws  of  1899 
(Laws  1909.  c.  218,  {  3;  Gen.  Stat.  1909,  S 
7648),  which  provides  "that  any  person  who 
has  resided  on  school  land  for  a  period  of  one 
,vear,  and  who  has  neglected  or  refused  to  pur- 
chase the  same  within  said  time,  as  herein  pro- 
vided, shall  forfeit  all  rights,  title  and  interest 
to  the  same,"  a  settler  has  one  year  after  the 
land  has  been  appraised  and  brought  into  mar- 
ket in  which  to  purchase  the  same. 

[Ed.  Note. — For  other  cases,  see  Public 
Lands,  Cent.  Dig.  S§  152-169;  Dec.  Dig.  | 
54.*] 

Appeal  from  District  Court,  Kiowa  County. 

Action  by  Melissa  B.  Graham  and  others 
against  A.  W.  Cain.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Affirmed. 

A.  A.  Graham  and  Samuel  Grfffin,  for  ap- 
pellant   L.  M.  Day,  for  appellees. 

PORTER,  J.  This  case  turns  upon  the 
proper  construction  to  be  given  to  the  provi- 
sion of  section  7648,  General  SUtutes  1909 
(Laws  1909.  c.  218,  f  3),  .relating  to  the  sale 
of  school  lands,  which  reads:  ."Provided  fur- 
ther, that  any  person  who  has  resided  on 
school  land  for  a  i)eriod  of  one  year,  and 
who  has  neglected  or  refused  to  purchase  the 
same  within  said  time,  as  herein  provided, 
shall  forfeit  all  rights,  title  and  Interest  to 
the  same."  This  has  been  the  law  since 
1899.    Laws  1899,  c.  241,  {  1. 

The  appellant's  claim  is  that  the  year 
within  which  the  settler  must  purchase  is 
reckoned  from  the  time  of  his  settlement 
The  appellee  contends  and  the  trial  court 
held  that  the  settler  has  one  year  after 
the  land  has  been  appraised  In  whicli  to  i>ur- 
chase  the  same.  We  think  the  latter  is  the 
proper  construction.     The  words  "as  herein 


provided"  are  held  to  apply  to  the  method 
which  must  be  pursued  in  order  to  purchase. 
School  lands  cannot  be  purchased  until  they 
have  been  appraised.  The  Legislature  of 
1909  changed  the  law  to  provide  "that  any 
settler  who  has  resided  oh  school  land  for 
a  period  of  six  months  and  has  made  im- 
provements on  such  land  to  the  value  of  one 
hundred  dollars  may  have  such  land  ap- 
praised as  provided  for  In  this  section" 
(Laws  1909,  c.  218,  {  1;  Gen.  Stat.  1909.  ! 
7646)  "by  making  application  to  the  county 
superintendent,  and  no  petition  of  fifteen 
householders  shall  be  required  in' such  cases." 
Prior  to  the  enactment  of  this  provision,  it 
was  not  within  the  power  of  the  settler  to 
procure  an  appraisement  of  the  land  until  a 
petition  was  presented,  signed  by  the  proper 
number  of  householders,  asking  that  the 
land  be  exposed  for  sale.  He  might  circulate 
a  petition;  but  until  he  obtained  sufficient 
signatures  nothing  would  be  done  towards 
bringing  the  land  Into  tharket.  In  enacting 
the  provision  of  1899.  forfeiting  the  settler's 
rights  for  failure  to  purchase  within  a  year 
"as  herein  provided."  the  Legislature  could 
hardly  have  intended  that  a  person  who  had 
settled  upon  school  lands  and  improved  the 
same  in  good  faith  should  forfeit  his  rights 
to  purchase  the  land,  unless  IS  (or.  as  the 
law  formerly  provided,  20)  householders  were 
willing  to  sign  a  petition  to  have  the  land 
appraised.  The  law  In  force  at  the  time  the 
ancestor  of  the  appellees  acquired  his  rights 
conferred  no  power  upon  him  to  appoint  ap- 
praisers or  to  secure  the  appraisement.  Wh«i 
the  land  has  be«i  appraised,  the  settler  must 
file  bis  petition  to  purchase  within  60  days 
thereafter.  The  appellees'  ancestor  purchas- 
ed within  60  days  after  the  appralsemoit 
This  was  in  accordance  with  the  construction 
given  to  the  act  of  1899  by  the  Attorney 
General,  and  which.  It  seems,  has  been  gen- 
erally adopted  In  school  land  sales  through- 
out the  state. 

The  other  qnestlon  raised  by  the  appeal 
need  not  be  considered.  The  probate  ooart 
held  that  the  ancestor  of  the  appellees  was 
entitled  to  purchase  the  land.  The  state  ac^ 
cepted  payment  in  full,  and  has  issued  a 
patent  to  the  appellees.  The  appellant  has 
failed  to  show  any  defect  in  the  proceed- 
ings which  would  render  the  patent  Invalid. 

The  judgment  Is  affirmed.  All  the  Justices 
concurring. 


(86  Kan.  «$l) 
CITY  OP  TOPEKA  v.  STAHL. 
(Supreme  Court  of  Kansas.     March  9,  1912.) 

fSyUaliu  iu  He  Court.) 

Municipal  Corpobations  (8  172*)— Liabil- 
ity OF  Officers — Collections. 

Where  an  officer  seizes  intoxicating  liq- 
uors upon  a  warrant  issued  under  a  city  ordi- 
nance authorizing  their  destruction  upon   cer- 
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tain  conditions,  snd  after  rarrendering  t>iem 
upon  an  order  6t  delivery  in  replevin  obtain*  a 
judgment  for  tlieir  Taloe  in  default  of  their  re- 
turn, be  holds  auch  judgment  for  the  benefit  of 
the  city,  and  upon  ita  collection  by  him  be 
becomes  liable  to  the  city  for  its  amoont,  less 
any  expenses  he  may  have  aecessarily  incurred 
in  obtaining  iL 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {(  396-398;  Dec  Dig. 
I  172.*] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  the  City  of  Topeka  against  Frank 
M.  Stahl.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed  and  remanded. 

W.  C.  Ralston  and  James  W.  Clark,  for  ap- 
pellant.   W.  H.  Cowles,  for  appellee. 

MASON,  3.  On  July  20,  1910,  the  city  of 
Topeka  sued  Frank  M.  Stabl;  Its  petition 
setting  out  10  counts  or  causes  of  action. 
A  general  demurrer  to  the  whole  was  sus- 
tained, and  It  appeals. 

The  facts  as  stated  In  the  first  count  were 
substantially  as  follows:  In  1904  Stahl  was 
chief  of  police.  In  that  capacity  he  seized 
certain  Intoxicating  liquor  upon  a  warrant 
Issued  by  the  police  Judge  under  color  of 
an  ordinance  providing  for  Its  destruction, 
under  certain  circumstances,  upon  order  of 
the  police  court  One  E.  S.  Lee  brought  re- 
pleTin  for  the  liquor,  and  in  that  way  ob- 
tained possession  of  it,  as  Stabl  gave  no 
redelivery  bond.  Then  Lee  caused  the  re- 
plevin action  to  be  dismissed.  Upon  appli- 
cation of  Stahl,  the  court  then  proceeded  un- 
der the  statute  (Civ.  Code,  |  184  [Gen.  St 
1909,  {  5T77])  to  Inquire  into  his  right  of 
possession,  and  rendered  a  Judgment  In  bis 
favor,  for  the  return  of  the  liquor,  or  for  Its 
value  U  a  return  could  not  be  had.  The 
liquor  was  not  returned.  On  February  4, 
1909,  Lee  paid  the  amount  of  the  alterna- 
tive judgment  Into  court,  and  the  money  was 
turned  over  to  StahL 

The  second  count  was  based  upon  similar 
facts.  The  third  and  fourth  differed  only  in 
that  the  money  was  alleged  to  have  been 
collected  from  the  sureties  on  the  replevin 
bonds.  In  each  of  the  remaining  counts  It 
was  alleged  that  under  similar  circumstanc- 
es a  Judgment  had  been  rendered  In  favor 
«f  Stahl  In  another  replevin  case,  and  that 
he  had  also  obtained  Judgment  either  up- 
on the  replevin  bond  or  upon  a  superse- 
deas bond  given  in  the  course  of  an  unsuc- 
cessful appeal.  Upon  the  first  four  counts 
the  city  asked  Judgment  for  the  amounts 
-collected  by  Stahl,  and  upon  the  last  six  it 
asked  for  such  orders  as  would  establish 
and  protect  its  beneficial  Interest  In  the  un- 
paid Judgments  standing  in  Stahl's  name. 

We  think  the  demurrer  should  have  been 
overruled.  The  argument  is  made  In  behalf 
of  the  defendant  that  the  replevin  actions 
were  brought  against  him,  not  as  chief  of 


police,  but  in  his  Individnal  capacity;  and 
that  he  was  personally  entitled  to  tte  bene- 
fits of  the  judgments.  No  importance  oan  be 
attached  to  the  fact  that  the  plaintiffs  in 
the  replevin  actions  did  not  describe  the  de- 
fendant as  an  officer,  or  allege  tliat  be  btid 
the  liquor  in  an  official  capacity.  They 
claimed  the  property  and  sned  the  person 
In  whose  possession  they  found  tt  He  could 
have  defended  by  showing  any  right  of  pos- 
session he  had  in  any  capacity.  As  each  re- 
plevin action  was  dismissed,  be  asked  a  trial 
upon  the  question  of  his  right  to  have  the 
liquor  returned  to  him.  He  obtained  a  Judg- 
ment for  the  restoration  of  the  property,  or 
for  its  value  In  case  a  return  could  not  be 
had,  only  because  of  the  f&ct  that  he  was 
an  officer  and  had  seized  it  upon  a  warrant 
If  the  property  had  been  returned  to  him, 
he  wonld  have  held  It  as  an  officer.  He 
would  not  have  been  at  liberty  to  dispose  of 
it  in  any  other  manner  than  as  directed  by 
the  court  If  he  had  used  it  for  his  own 
benefit  he  wonld  have  been  gruUty  of  official 
misconduct  If  he  had  sold  It,  he  would 
doubtless  have  been  liable  to  the  dty  for  the 
amount  received.  The  money  Judgment  was 
in  a  way  a  substitute  for  the  property.  The 
dtfendant's  relation  to  it  was  official  rather 
than  personal. 

In  Fries  &  Co.  t.  Porch,  49  Iowa,  851,  a 
peace  officer  holding  intoxicating  liquor  on 
a  state  warrant  was  sned  for  Its  possession. 
He  consented  to  a  Judgment  for  the  plain* 
tiff.  An  appeal  was  taken  in  his  name  in 
behalf  of  the  pabllc.  The  Supreme  Court  re- 
versed the  case,  directing  that  the  officer's 
successor  should  be  snbstituted  as  defend- 
ant, and  that  if  the  destruction  of  the 
llqnors  had  bem  adjudged,  an  order  should 
be  made  for  their  return  to  the  defendant, 
and  that  in  default  thereof  Judgment  should 
be  entered  in  his  favor,  for  the  use  of  the 
state,  for  their  yalne.  That  case  was  one  of 
those  relied  upon  by  this  court  in  affirming 
the  Judgment  in  favor  of  Stahl  in  one  of  the 
replevin  actions.  Hlnes  v.  Stahl,  79  Kan.  88, 
99  Pac.  273,  20  L.  R.  A.  (N.  S.)  1118,  131  Am. 
St  Rep.  280,  17  Ann.  Caa.  29&  In  review* 
ing  that  Judgment  the  difficult  question  was 
how  to  measure  the  value  of  the  interest 
of  an  officer  in  liquor  which  he  held  only 
that  he  might  destroy  it,  if  It  were  found 
to  have  been  used  in  rlolatlon  of  law.  In 
the  opinion  It  was  said  that  "there  is  no  way 
of  compensating  in  dollars  and  cents  the 
loss  of  the  right  to  destroy  contraband  goods, 
unless  it  be  by  restoring  their  full  value" 
The  right  to  destroy  the  liquor  was  essen- 
tially the  right  of  the  public,  or  of  the  officer 
in  his  official  capacity,  and  not  that  of  an 
individual.  The  Interest  held  in  the  proper- 
ty, which  was  required  to  be  measured,  and 
which  was  the  basis  of  the  recovery,  was 
essentially  the  interest  of  the  city,  or  of  the 
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officer  u  •nch,  tni  not  tbat  of  StaU  per- 
■onally. 

The  Bltaatlon  la  imusual,  and  there  Is  a 
lack  of  dedalona  harliiK  any  '^ery  close 
bearing.  The  question  la  aomewhat  analo- 
goua  to  that  presented  where  an  officer  re- 
fuses to  turn  over  money  which  has  been 
paid  to  him  becaose  of  his  office,  but  to 
which  neither  be  nor  the  public  had  original- 
ly any  right  In  some  Jurisdictions  the 
criminal  liability  of  an  officer  under  such 
circumstances  Is  denied  (note,  23  L,  R.  A. 
[N.  S.]  761),  but  his  civU  liability  appears  to 
be  everywhere  recognized  (Mechem,  Public 
Offices  &  Officers,  ff  295,  015;  23  A.  &  B. 
Bncycl.  of  U  373,  note  9;  4  Supplement  to 
Same,  533).  In  SUte  ex  rel.  t.  Dunbar,  53 
Or.  45,  9S  Pac  878,  20  L.  B.  A.  (N.  S.)  1015, 
It  was  held  that  a  state  officer  who  collect- 
ed fees  for  himself  under  an  unconstitu- 
tional statute  could  not  be  required  to  pay 
them  oTer  to  the  state.  In  a  note  thereto 
three  decisions  are  dted;  one  apparently 
supporting  the  ylew  that  an  officer  who  with- 
out right  collects  fees  avowedly  for  his  own 
benefit,  and  not  for  that  of  the  public,  can- 
not be  compelled  to  pay  them  Into  the  pub- 
lic treasury,  and  the  others  having  a  con- 
trary tendency.  Two  other  cases  seem  to 
Incline  to  the  latter  view  (State  r.  Porter, 
69  Neb.  203,  95  N.  W.  769,  and  State  t.  Al- 
len [Tenn.  Ot  App.]  40  S.  W.  303),  which 
appears  to  be  more  In  accordance  with  the 
principle  that  requires  an  officor  to  account 
for  any  Interest  he  receives  on  public  funds 
<23  A.  &  E.  EncycL  of  L.  373)  or  for  any 
personal  profit  he  makes  In  administering 
his  office  (United  States  v.  Carter,  217  U.  S. 
286,  30  Sup.  Ot  615,  64  L.  Ed.  769,  19  Ann. 
Cos.  594;  State  r.  Lledtkeb  12  Neb.  171,  10 
N.  W.  703). 

Upon  these  considerations  we  hold  that 
the  dty  was  entitled  to  the  benefit  of  the 
several  Judgments  rendered  In  favor  of  StahL 
This  disposes  of  the  principle  question  in- 
Tolved;  but  various  special  objections  to  the 
petition  are  urged.  It  is  argued  that  the 
city's  right  of  action  is  barred  by  the  stat- 
ute of  limitations,  or  by  lacbesw  We  think 
that  In  each  Instance  In  which  money  was 
collected  upon  a  Judgment  the  law  Implied  a 
contract  to  pay  It  to  the  dty,  and  a  right  of 
action  accrued  which  would  not  be  barred 
by  the  statute  of  limitations  under  three 
years.  The  counts  in  which  no  actual  re- 
ceipt of  money  Is  alleged  are  In  effect  actions 
to  declare  the  existence  of  a  trust  and, 
whatever  may  be  the  period  of  limitation.  It 
wo:nld  not  begin  to  run  until  a  disavowal  of 
the.  trust  relation..  It  fairly  appears  from 
the  petition  that  the  d^  took  no  part  in 
the  litigation  growing  ont  of  the  replevin  ac- 
tions, but  left  Statu  to  handle  it  in  his  own 
way  and  at  his  own  expense  This  does  not 
bar  the  dty  from  its  interest  in  the  Judg- 


ments, but  it  is  a  suffident  reason  for  re- 
garding StabI  as  in  effect  having  a  Hen  upon 
all  of  them,  and  their  proceeda,  for  what- 
ever expenses  he  has  necessarily  incurred  in 
obtaining  and  collecting  any  of  them,  Indud- 
ing  of  course  his  attorney's  fees.  It  would 
manifestly  be  Inequitable  that  the  dty  should 
acc^t  the  benefit  of  Stahl's  conduct  with- 
out reimbursing  him  for  his  legitimate  ex- 
penditures in  the  transaction.  Robertson  v. 
Rawlins  Co.,  86  Kan.  10,  119  Paa  316.  The 
petition  was  not  rendered  demurrable,  how- 
ever, by  its  failure  to  include  an  offer  to 
provide  for  such  reimbursement  the  amount 
of  which  is  proper  to  be  set  out  in  an  answer. 
The  Judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord* 
ance  herewith.    All  the  Justices  concurring. 


(88  Kan.  68» 
TREGO  LAND  &  INVESTMBNT  CO.  T. 
REDDIG. 
(Supreme  Court  of  Kansas.    March  9,  1912.> 

(BvUabu*  iv  the  Court.) 
Estoppel  (|  93*)— School  Lauds— GoimAor 

OF   PUBCHASB— FORTKITUBE. 

In  an  action  of  ejectment  between  rival 
claimants  to  a  tract  of  school  land,  it  is  tnU, 
following  Burgess  v.  Hizon,  75  Kan.  Sk)l,  88 
Pac.  1076,  and  Thayer  v.  Schaben,  79  Kan. 
856,  98  Pac  1134,  that  upon  the  facta  stated 
in  the  opinion  the  holder  of  the  older  contract 
who  had  made  default  in  payments,  and  against 
whom  a  forfeiture  had  been  declared  upon  pro- 
ceedings not  in  strict  compliance  with  the  law 
as  it  then  existed,  is  barred  from  asserting  title 
thereunder  aa  against  the  holder  of  a  later 
contract  issued  after  the  forfeiture  proceedings 
had  been  completed,  who  has  complied  with  all 
the  terms  of  his  purchase  and  is  in  poasession. 
ngid.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  ff  264-275;   Dec.  Dig.  f  93.*] 

Appeal  from  District  Court  Trego  County. 

Action  by  the  Trego  Land  &  Investment 
Company  against  I.  N.  Reddig.  Judgment  for 
defendant  and  plalntifl  appeals.    Affirmed. 

W.  B.  Saum  and  L  T.  PorceO,  for  app^ 
lant  Herman  Long  and  John  E.  Heasin, 
for  appellee. 

BENSON,  J.  This  action  is  In  ejectment 
to  determine  the  rights  of  rival  dalmants  to- 
a  tract  of  school  land  in  Trego  county,  and 
was  submitted  upon  an  agreed  statement  of 
facts  supplemented  by  oral  evidence,  upon 
which  findings  were  made  and  Judgment  was 
entered  for  the  defendant 

From  the  agreed  statement  it  appears  that 
the  plaintiff  holds  under  a  settlement  made 
upon  the  land  by  Sarah  B.  Wolf,  to  whom  a 
contract  of  purchase  was  Issued  on  Novem- 
ber 11, 1884,  In  pursuance  of  the  statute  then 
in  force.  Interest  was  paid  as  provided  In 
the  contract  together  with  all  taxes  levied 
against  the  land,  until  the  Interest  for  the- 
years  1897  and  1898  became  due,  when  de- 
fault was  made  in  the  payment   of   $51.84 


*For  other  eases  taa  sama  to^  and  seetloa  NUMBBB  la  Dae.  Dig.  4  Am.  Die  Key  No.  Series  *  Rap'r  Ind«x«s- 


Digitized  by 


Google 


Kan.) 


TKEGO  LAND  &  INVESTMENT  CO.  v.  REDDIQ- 


913 


then  due  upon  the  contract.  On  August  15,  | 
1890,  a  notice  of  forfeiture  was  Issued  to 
Sarah  E.  Wolf  and  was  delivered  to  the  sher- 
iff, who  made  the  following  return :  "Receiv- 
ed this  notice  this  16th  day  of  August,  1899, 
and  served  the  same  In  my  county  hy  deliv- 
ering a  true  copy  of  the  within  notice  to  F. 
H.  Bumham,  agent  for  said  land,  August 
17th,  and  also  by  posting  a  true  copy  o(  the 
within  notice  In  a  conspicuous  place  In  the 
office  of  the  county  clerk  of  Trego  county, 
Kansas,  August  30, 1890,  as  the  within  named 
Sarah  E.  Wolf  cannot  be  found  In  my  county, 
August  30.  1899."  Afterward  at  the  time 
prescribed  by  law  a  forfeiture  was  declared 
by  the  county  clerk,  and  a  memorandum 
thereof  was  entered  upon  the  records  of 
school  land  sales.  F.  H.  Burnham.  upon  whom 
service  had  been  made,  Immediately  sent 
the  notice  received  by  him  to  Jacob  S.  Wolf, 
husband  of  Sarah  E.  Wolf,  who  then  resided 
with  his  wife  In  Saline  county.  The  notice 
was  received  by  Mr.  Wolf,  who  thereupon 
sent  a  notice  to  Burnham  that  "they  would 
have  nothing  further  to  do  with  it."  At  the 
time  of  the  service  of  the  notice,  the  land 
was  being  cultivated  by  John  Keddlg,  under  a 
lease  made  with  Jacob  S.  Wolf,  and  Bum- 
ham  bad  been  Instructed  by  Mr.  Wolf  to  take 
charge  of  their  Interests — ^that  Is,  the  Inter- 
ests of  himself  and  wife — and  If  there  was 
any  share  of  the  crop  coming  to  them  to  send 
it  to  him.  All  correspondence  and  Instruc- 
tions with  reference  to  the  land  and  the 
leasing  thereof  was  by  and  through  Mr. 
Wolf.  On  January  21,  1905,  Mrs.  Wolf  as- 
signed all  her  Interest  In  her  contract  of 
purchase  to  the  appellant.  On  July  19,  1906, 
the  appellant  tendered  the  remaining  prin- 
cipal and  all  Interest  due  upon  the  con- 
tract to  the  county  treasurer,  who  refused  to 
receive  the  payments,  giving  as  a  reason  that 
the  contract  had  been  forfeited,  and  the  land 
sold  to  another  party.  Afterwards,  in  obedi- 
ence to  a  writ  of  mandamus  Issued  out  of 
the  district  court,  the  county  treasurer  re- 
ceived all  the  past-due  Interest  on  the  con- 
tract and  taxes  due  on  the  land  and  certified 
to  that  effect  by  an  Indorsement  on  the  con- 
tract, which  was  then  reinstated  upon  the 
records  of  the  county.  On  August  24,  1906, 
the  contract  was  surrendered  to  the  county 
clerk,  and  a  new  certificate  was  issued  to  ap- 
pellant as  provided  tn  chapter  477  of  the 
laws  of  1903,  and  all  Interest  has  beea  paid 
thereon  as  required  by  law. 

The  agreed  statement  recites  the  following 
facts  concerning  the  title  of  the  appellee: 
After  the  entry  of  forfeiture  and  on  April  4, 
1900,  John  Reddig  obtained  a  lease  from  the 
proper  officers  for  the  land  In  question  for 
five  years,  which  was  declared  forfeited  on 
February  20,  1903,  for  failure  to  pay  the 
amount  due  thereon  on  January  1,  1903. 
January  21,  1903,  the  appellee  (son  of  John 
Reddig)  made  settlement  on  the  land  and 
has  ever  since  occupied  It.  The  land  was  ap- 
praised in  December,  1903,  proof  was  made 
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In  January,  1904,  and  a  contract  of  purchase' 
was  then  given  to  the  appellee  accordingly, 
upon  which  he  has  made  all  payments  as 
they  became  due.  He  has  also  paid  the  taxes 
on  the  land.  The  school  land  records  of  the 
county  pertaining  to  the  tract  in  question 
show  memoranda  written  thereon  as  follows : 
"Forfeited,  11—1—1899.  Reinstated  by  order 
of  court,  Aug.  24th,  1906.    J.  W.  P.  C.  C." 

Besides  the  agreed  statement,  the  evidence 
of  Mr.  and  Mrs.  Wolf  was  taken.  Mr.  Wolf 
testified :  "We  had  a  crop  of  wheat  to  harvest 
In  1897.  We  sowed  It  In  the  fall  of  1896 
when  we  left  for  Saline  county.  Then  the 
boys  and  I  went  back  in  the  summer  of  1897 
to  harvest  that  crop,  and  when  we  had  It  in 
stack  I  employed  or  engaged  Mr.  Burnham, 
Frank  Burnham,  to  look  after  the  thresh- 
ing. Mr.  Frakes  was  to  get  one-fourth  of 
the  crop,  and  I  ordered  Mr.  Bnmham  to  turn 
over  one-fourth  to  him  and  send  me  the  pro- 
ceeds, and  as  far  as  I  know  Mr.  Bumham 
did  that  satisfactory  to  all  parties,  and  with 
this  his  agency  for  me  ended.  Q.  Now,  what 
was  done  with  the  land  the  next  year?  A.  I 
don't  know.  Q.  You  abandoned  It  entirely? 
A.  I  did.  Q.  Whatever  business  you  did 
there  with  Mr.  Bumham  or  other  people  In 
behalf  of  your  wife  you  were  acting  as  her 
agent?  A.  Well,  yes.  Q.  It  was  her  land, 
was  it  not?  A.  Of  course,  the  contract  was 
In  her  name ;  but  I  always  farmed  the  land 
and  turned  the  crop  Into  market,  and  we 
made  use  of  the  money.  Of  course,  she  was 
satisfied  with  what  I  did.  Mr.  Bumham  al- 
so paid  off  the  threshing  bill  and  settled 
everything  up.  Q.  And  that  ended  any  rela- 
tion with  him  afterwards  concerning  the 
land?  A.  We  supposed  that  we  had  forfeited 
the  land  entirely.  Q.  And  you  acted  under 
that  presumption?  A.  Yes,  sir.  Q.  What 
was  done  with  the  land  afterwards?  A.  I 
never  knew  what  was  being  done  with  it  aft- 
erwards. Q.  And  you  never  cared?  A.  No, 
sir;  never  cared.  Q.  Mr.  Wolf,  when  did 
you  first  know  that  the  land  had  been  resold? 
A.  When  Mr.  Phares  wrote  to  me  about  buy- 
ing the  contract.  I  then  wrote  to  Mr.  Glea- 
son,  who  was  at  that  time  county  treasurer 
of  Trego  county,  and  asked  him  if  there  was 
any  way  under  the  law  that  we  could  redeem 
that  land,  for  we  supposed  that  it  had  been 
forfeited,  and  he  wrote  to  me  In  reply  that 
the  land  had  been  sold  to  Irving  Reddig.  and 
that  there  was  no  way  to  redeem  the  land, 
so  then  we  sold  our  contract.  Q.  And  as  I 
understand  you,  at  that  time  you  had  not 
seen  or  at  any  time  subsequent  received  any 
notice  to  that  effect?  A.  No,  sir;  never  re- 
ceived anything.  Q.  And  you  assumed  that 
it  had  been  forfeited  merely  because  you 
failed  to  pay  the  interest  of  1897  and  subse- 
quent years?  A.  I  had  never  received  any 
notice.  Q.  You  did  not  know  then  as  a  mat- 
ter of  fact  that  it  had  been  forfeited?  A. 
I  did  not  know  that  it  had  been  canceled, 
but  we  supposed  by  law  that  we  had  forfeit- 
ed all  our  right  and  claim  to  it    Q.  Because 
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of  your  Doniwyinent  of  Interest  and  taxes? 
A.  Yes,  sir." 

Mrs.  Wolf  testified:  "Q.  How  long  since 
you  removed  from  Trego  county,  Mrs.  Wolf? 
A.  Since  1896;  13  years  last  fall,  I  think. 
Q.  Have  you  resided  in  Saline  county  ever 
since  that  time?  A.  Yes,  sir.  Q.  Have  you 
at  any  time  returned  to  Trego  county  to  visit 
there?  A.  No,  not  since  the  time  we  left 
there.  Q.  Have  you  at  any  time  since  1896 
received  from  any  one  a  notice  Issued  by  the 
county  clerk  of  Trego  county,  Kan.,  inform- 
ing you  of  a  purpose  to  forfeit  your  right  to 
that  land?  A.  I  never  received  any  notice 
to  that  effect  at  all.  Q.  Mr.s.  Wolf,  your 
husband  did  all  the  corresponding  for  you 
about  this  land,  did  he?  A.  Yes,  sir;  but  I 
was  always  aware  of  what  he  wrote.  Q.  You 
always  knew  what  he  wrote?  A.  Yes,  sir. 
Q.  Whatever  was  said  and  done  by  your  hus- 
band was  with  your  knowledge  and  consent? 
A.  Yes,  sir." 

The  sheriff's  testimony  (as  set  out  In  the 
agreed  statement)  was  that:  "He  found  no 
|)erson  upon  the  said  premises  and  occupying 
the  same;  but,  as  set  forth  in  snld  return, 
he  served  the  notice,  a  copy  of  which  is  here- 
in set  forth,  upon  F.  H.  Burnbam,  agent  for 
the  said  laud,  then  residing  in  Wakeeney  in 
the  state  of  Kansas.  That  he  then  posted 
the  notice,  a  copy  of  which  is  hereto  attach- 
ed and  made  a  part  of  this  agreed  Htatenient 
of  facts,  in  a  conspicuous  place  in  the  ollice 
of  the  county  clerk  as  shown  by  bis  official 
return.    •    »    • " 

The  court  found  the  following  facts  addi- 
tional to  those  agreed  upoa,  viz. :  The  notice 
of  forfeiture  was  In  proper  form.  At  that 
time  Mrs.  Wolf  resided  with  her  husband  iu 
Saline  county.  The  sheriff  found  no  person 
upon  the  premises  or  occupying  it.  Mr.  Wolf 
received  the  notice  of  forfeiture  at  his  resi- 
dence, sent  to  him  by  Buruham,  and  ac- 
knowledged the  receipt,  stating  that  he  and 
Mrs.  Wolf  would  have  nothing  further  to  do 
with  the  matter,  and  that  "all  things  done 
and  said  and  written  by  Jacob  S.  Wolf  in 
connection  with  said  laud  were  done  with 
the  knowledge  and  consent  and  approval  of 
his  wife,  the  purchaser,  Sarah  E.  Wolf."  It 
was  also  found  that,  after  threshing  the 
wheat  In  the  harvest  of  1897,  the  Wolfs  paid 
no  further  attention  to  the  land,  nor  had  any- 
thing to  do  with  it,  and  that  John  Reddig's 
cultivation  of  the  land  In  August,  1899,  was 
without  their  knowledge  or  approval;  Reddlg 
simply  being  in  possession  under  his  lease 
of  1897,  without  any  accounting  or  report. 

The  appellant,  while  admitting  that  the 
entry  of  forfeiture  on  the  records  is  prima 
facie  evidence  that  no  person  was  in  pos- 
session of  the  land  upon  whom  notice  could 
have  been  served  as  required  by  law  (Gen. 
Stat.  1901,  §  6356),  insists  that  the  agreed 
statement  established  the  fact  conclusively 
that  John  Reddlg  was  in  possession.  The 
clause  relied  upon  is  that  "the  land  In  con- 
troversy at  the  time  of  the  service  of  the 


notice  was  being  cultivated  by  John  S.  Red- 
dig  *  *  *  under  a  lease  made  with  Ja- 
cob S.  Wolf.  *  •  ♦"  It  is  argued  that, 
as  it  was  being  cultivated  by  Reddlg,  he 
was  necessarily  in  possession.  Knott  v. 
Tade,  58  Kan.  94,  48  Pac.  561.  It  wlU  be 
noticed  that  the  sherlfTs  return  does  not 
show  service  upon  any  person  in  possession, 
and  that  in  bis  testimony  he  stated  that  be 
"found  no  person  upon  the  premises  or  oc- 
cupying the  same."  It  was  said  in  the  Kuott 
Case,  cited  above,  that  "cultivation — the 
open,  unconcealed  exercise  of  dominion  over 
property — is  possession."  What  the  cultiva- 
tion in  this  iustauce  consisted  of  in  the 
mouth  of  August,  when  service  was  made, 
does  not  appear,  and  probably  it  left  so  little 
indication  that  the  sheriff  was  misled  as  to 
the  fact.  Still  the  opinion  just  referred  to 
declares  that  it  was  the  duty  of  the  sheriff 
(in  that  case)  to  follow  the  lead,  and  deliver 
a  copy  to  the  person  so  in  possession.  With- 
out attempting  to  qualify  or  distinguish  that 
decision,  other  features  of  this  case  will  be 
considered.  The  notice  that  was  served,  al- 
though not  upon  the  i>erson  cultivating  the 
laud,  was  in  fact  sent  to  and  received  by 
Mr.  Wolf,  who  had  actively  managed  the 
land  for  his  wife.  Thereupon  Mr.  Wolf  at 
once  wrote  to  Burnbam  that  they  would 
have  nothing  further  to  do  with  it.  Mrs. 
Woirs  testimony  and  the  findings  show  that 
her  husband  carried  on  all  the  correspond- 
ence about  this  land  for  her,  that  she  was 
aware  of  what  he  wrote,  and  that  what  was 
said  and  done  by  him  was  with  her  knowl- 
edge and  consent.  Thus  it  appears  that  the 
notice  was  brought  to  the  knowledge  and 
attention  of  the  wife,  and  that  through  ber 
husbnud — the  person  who  had  managed  the 
laud  all  along — she  acted  upon  it,  declaring 
the  purpose  to  abandon  it,  and  he,  in  liar- 
mony  with  ber  testimony,  testified  that  they 
supposed  they  had  forfeited  the  land  ea- 
tirely  and  acted  upoD  that  presumption,  not 
knowing  nor  caring  what  became  of  it 
More  than  five  years  after  these  proceedings, 
terminating  in  the  entry  of  forfeiture,  the 
Wolfs,  although  aiq>areutly  acquiescing  there- 
in in  the  meantime,  sold  their  interests  to 
the  appellant  company,  which  can  hare  no 
greater  rights  than  its  assignor. 

The  argument  of  the  appellant  Is  that 
nothing  short  of  service  of  the  notice  in 
strict  compliance  with  the  terms  of  the  law 
can  sustain  a  forfeiture;  that  if  it  should 
be  held  that  the  notice  was  actually  receiv- 
ed, and  acted  upon  in  the  manner  stated, 
still  the  forfeiture  proceedings  were  abso- 
lutely void  because  no  service  was  made  on 
John  Reddlg,  who  was  then  cultivating  the 
land.  It  is  argued  by  the  appellee  that,  as 
the  notice  was  actually  received  by  the  cer- 
tificate holder  and  acted  upon,  the  service 
was  sufficient,  and  this  appears  to  have  been 
the  view  of  the  district  court 
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more  than  fonr  years  before  the  new  con- 
tract was  Issued  to  tbe  appellee.  Mr.  Wolf, 
acting  for  his  wife,  as  we  bare  seen,  had 
declared  that  they  would  have  nothing  to  do 
with  the  land.  Neither  bad  taken  any  steps 
to  assert  any  rights  under  the  contract,  but, 
on  the  contrary,  appeared  to  have  acquiesced 
In  it  It  must  be  presumed  that  the  entry 
upon  the  record  came  to  the  knowledge  of 
the  new  purchaser,  who  made  the  settlement 
and  paid  his  money  believing  that  the  land 
belonged  to  the  state  and  was  subject  to 
sale,  a  belief  fully  Justified  by  the  conduct 
of  Mrs.  Wolf  and  her  husband  acting  for 
her.  In  this  situation,  the  doctrine  of  equi- 
table estoppel,  as  applied  in  Burgess  ▼.  Hlx- 
on,  75  Kan.  201,  88  Pac.  1076,  and  followed 
in  Thayer  t.  Schaben,  79  Kan.  856,  98  Fac. 
1134,  applies.  It  is  true  that  the  length  of 
time  is  not  so  great  ai  in  the  cases  cited; 
but  the  circumstances  otherwise  are  quite 
similar,  and  the  time  was  long  enough  to 
warrant  the  application  of  the  rule.  This 
estoppel  results  from  the  settlement,  pur- 
chase, payments,  and  improvements  made  by 
the  appellee,  after  the  forfeiture  proceeding 
had  been  taken  and  noted  on  the  record  by 
the  proper  oflScers,  and  the  acquiescence 
therein  and  apparent  abandonment  of  the 
land  by  the  appellant,  and  all  her  conduct 
In  the  matter.  The  principles  upon  which 
this  salutary  doctrine  rests  are  stated  In 
the  Hixon  Case  and  need  not  be  repeated 
here.  Parties  in  default  in  such  cases  with 
full  knowledge  of  the  fact  that  the  public 
claims  a  forfeiture,  upon  proceedings  of 
which  they  have  knowledge  and  that  other 
persons  upon  the  faith  of  such  proceedings 
will  be  induced  to  and  are  making  payments 
and  improvements  in  full  expectation  of  re- 
ceiving the  title,  should  at  least  act  with 
reasonable  promptness  in  asserting  claims 
so  apparently  relinquished  and  abandoned. 

The  facts  having  been  agreed  upon  and 
found.  It  is  only  necessary  for  this  court  to 
determine  whether  the  Judgment  rendered  is 
correct  Douglass  v.  Anderson,  32  Kan.  350, 
4  Pac.  257;  Civil  Code,  i  BM  (Gen.  St  1909, 
I  6189). 

Having  so  determined,  the  Judgment  ia  af- 
firmed.   All  the  Justices  concurring. 


(86  Kan.  TtO 

KELCHNER  v.  KANSAS  CITT.t 
(Supreme  Court  of  Kansas.    March  9,  1912.) 

(ByUalut  ly  th«  Court.) 
X.  Emihxrt  Douain   (I  257*)— Appbai/— Uk- 

DXSTAKINO — SnFFICnNCT. 

An  nndertakiDg  on  appeal  from  proceed- 
ings to  appropriate  land  for  park  purposes, 
running  to  the  park  board  instead  of  tbe  city 
as  required  by  law,  was  not  void,  but  was  in- 
formal, and  it  was  proper  to  allow  an  amend- 


ed undertaking  to  be  filed  after  tbe  period  for 
taking  an  appeal  bad  expired. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  ff  668-671;  Dec.  Dig.  { 
257.*] 

2.  evinert  domaih  (f  202*)  —  evioence — 

Rental  Valcx. 

On  the  trial  of  an  appeal  taken  in  pro- 
ceedings to  appropriate  private  property  for 
public  use,  it  is  not  error  to  admit  evidence  of 
the  amount  of  rents  received  in  good  faith 
within  a  reasonable  limit  of  time,  not  including 
anything  fanciful  or  fictitious. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  {  641;   Dec.  Dig.  i  202.*] 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  W.  3.  Kelcbner  against  the  City 
of  Kansas  City.  Judgment  for  plaintiff,  and 
defendant  appeals.    AflSrmed. 

Richard  J.  Higglns,  for  appellant  Chester 
D.  Sharp,  Elmer  E  Sharp,  Wm.  M.  Whitelaw, 
and  George  B.  Ailra,  for  appellee. 

BENSON,  J.  In  an  appeal  to  the  district 
court  from  an  award  of  damages  for  the  ap- 
propriation of  land  for  park  purposes  under 
the  provisions  of  section  259  of  chapter  17  of 
the  General  Statutes  of  1909,  a  bond  was 
filed  running  to  the  park  board  instead  of 
the  city,  the  proper  obligee.  Section  263,  c. 
17,  Gen.  Stat  1909;  and  section  121  of  the 
Justices  Code  (Gea  St  1909,  f  6488).  A 
motion  was  filed  to  dismiss  tbe  appeal  be- 
cause an  undertaking  or  bond  as  required  by 
law  had  not  been  filed.  This  motion  was 
overruled,  and  the  landowner  was  allowed  to 
file  an  amended  bond  running  to  the  city  as 
obligee,  after  the  expiration  of  the  10-day 
limit  for  taking  an  appeal.  Complaint  is 
made  of  this  proceeding  on  the  ground  that 
the  original  bond  was  a  nullity,  and  tbe 
court  without  Jurisdiction. 

[1]  The  bond  was  manifestly  given  for  the 
use  and  protection  of  the  city,  and  was  not 
void  merely  because  the  representative  body 
of  the  city  in  control  of  parks  was  named  as 
obligee  Instead  of  the  city.  Under  tbe  liberal 
procedure  provided  by  the  Civil  Codes,  the 
due  administration  of  justice  will  not  be  sac- 
rificed to  form  if  tbe  substantial  rights  of 
parties  are  protected.  The  bond  was  suffi- 
cient to  give  the  court  Jurisdiction  of  the  ap- 
peal, and  was  properly  amended.  Decisions 
of  this  court  in  similar  cases  warrant  the 
action  of  the  district  court  McClelland 
Bros.  T.  Allison,  34  Kan.  155,  8  Pac.  239; 
Shreves  v.  Gibson,  76  Kan.  700,  92  Pac.  584; 
Ottawa  V.  Johnson,  73  Kan.  165,  84  Pac. 
749,  9  Ann.  Cas.  707;  Gofllnet  v.  Soper,  77 
Kan.  555,  05  Pac.  571. 

[2]  Witnesses  were  permitted  to  testify  to 
the  amount  of  rents  received  by  the  owner 
from  the  property  taken,  and  this  ruling  is 
alleged  to  be  erroneous.  It  is  true  that  the 
market  value  of  the  property  Is  the  measure 
of  damages  for  the  appropriation,  but  evl- 
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dence  of  marKec  yaine  Is  not  necessarily  re- 
stricted to  direct  answers  to  the  particular 
question,  "What  Is  the  market  value?" 
Rentals  received  in  good  faith  necessarily 
affect  values  and  in  common  transactions  are 
considered  by  Intending  purchasers  with 
other  elements  In  estimating  market  value. 
No  good  reason  Is  perceived  why  a  Jury 
should  not  have  the  benefit  of  such  Informa- 
tion. The  witnesses  should  be  allowed  to 
state  any  fact  concerning  the  property  which 
will  fairly  aid  in  arriving  at  its  market 
value,  and  income  received  In  good  faith 
from  the  ordinary  use  of  the  property  within 
a  reasonable  limit  of  time  is  clearly  one  of 
the  facts  naturally  contributing  to  that  end, 
excluding,  however,  anything  fanciful  or  fic- 
titious. Brown  v.  Power  Co.,  140  N.  C.  333, 
52  S.  B.  954.  3  Lw  R.  A.  (N.  S.)  912 ;  Weyer  v. 
Chicago,  Wisconsin  &  Northern  R,  Co.,  68 
Wis.  180,  31  N.  W.  710;  Yellowstone  Park 
R.  R.  Co.  V.  Bridger  Coal  Co.,  34  Mont  545, 
87  Pac.  963,  115  Am.  St  Rep.  546,  9  Ann. 
Cas.  470;  McKInney  v.  Nashville,  102  Tenn. 
131,  52  S.  W.  781,  73  Am,  St  Rep.  859.  See, 
also,  note  in  15  h.  R.  A.  (N.  S.)  679.  The 
Jury  were  properly  Instructed  upon  the  meas- 
ure of  damages  and  were  informed  that  the 
renting  and  use  of  the  premises  could  be 
considered  only  so  far  as  such  facts  tended, 
to  establish  market  value. 

No  other  assignments  of  error  are  pre- 
sented in  the  brief. 

The  Judgment  is  afllrmed.  All  the  Justices 
concurring, 

(86  Kan.  804) 

WOOD  T.  McALPINH  et  tH 
(Supreme  Court  of  Kansas.     March  9,  1912.) 

On  rehearing.    Affirmed. 
For  former  opinion,  see  85  Kan.  657,  118 
Pac.  1060. 

PER  CURIAM.  We  have  considered  the 
briefs  and  arguments  on  rehearing,  and  have 
re-examined  the  former  opinion,  which  coun- 
sel claim  is  a  departure  from  Fowler  v. 
Wood,  73  Kan.  511,  85  Paa  763,  6  L,  R.  A. 
(N.  8.)  162,  117  Am.  St  Rep.  634.  That  case 
involved  land  north  of  Ohio  avenue  and  east 
of  the  Miller  survey  line,  to  which  the  law 
of  submergence  and  reappearance  had  imme- 
diate application.  The  doctrine  of  avulsion 
and  erosion  was  considered  and  stated,  but 
here  a  particular  and  special  application  of 
the  general  definition  became  necessary,  in 
view  of  the  conflicting  evidence  touching  the 
land  in  controversy,  a  portion  of  the  strip 
between  the  Miller  survey  line  and  the  rip- 
rap bank.  See  map.  Fowler  v.  Wood,  73 
Kan.  517,  85  Pac.  763,  6  L.  R.  A.  (N.  S.)  162, 
117  Am.  St  Rep.  534.  The  laws  of  nature 
governing  the  action  of  the  elements,  the 
difference  between  the  habits  of  various 
streams  and  the  characters  of  their  banks, 
and  the  divergence  of  the  evidence  in  this 


case,  all  made  it  necessary  to  i«ach  a  work- 
able application  of  the  general  doctrine  of 
avulsion  and  erosion  to  the  facts  and  condi- 
tions shown.  In  Fowler  v.  Wood  the  out- 
lines were  correctly  set  forth,  while  here 
the  necessary  details  were  filled  in,  consti- 
tuting an  application  of  the  rule,  rather  than 
a  departure  from  it. 

The  law  of  accretion  and  reliction  stated 
In  Fowler  v.  Wood  was  followed  and  applied, 
and  of  the  correctness  of  such  statement  and 
application  we  have  no  doubt  What  was 
said  in  the  syllabus,  however,  concerning 
natural  accretion  and  reliction  and  accretion 
or  reliction  unaided  by  artificial  means  was 
said  with  reference  to  and  in  view  of  the 
testimony  and  instruction  touching  the  dike 
placed  near  the  mouth  of  the  Kansas  river. 

The  former  opinion  will  remain  unchanged. 


(86  Kan.  SOS) 
WISE  T.  McALPINB  et  al. 
(Supreme  Court  of  Kansas.     March  9,  1912.) 
Appeal  from  District  Court,  Wyandotte  Goon- 

ty- 

Action  by  Mary  J.  Wise  against  J.  S.  Me- 
Alpine  and  others.  Judgment  for  plaintiff,  and 
defendant  the  Armour  Packinx  Company  ap- 
peals.    Reversed. 

Frank  Hagerman,  O.  I*  Miller,  and  A.  I^ 
Berger,  for  appellant  J.  O.  Fife  and  W.  L. 
Wood,  for  appellee. 

PER  CURIAM.  This  is  a  companion  case 
to  Wood  V.  McAIpine,  85  Kan.  057,  118  Pac 
1060,  recently  decided.  An  examination  of  the 
record  and  briefs  shows,  as  was  stated  on  the 
argument,  that  involving,  as  it  does,  allotment 
No.  12,  but  one  removed  from  allotment  No.  14, 
considered  in  Wood  v.  McAIpine,  substantially 
the  same  questions  arise  and  the  same  prind- 
pies  are  determinative.  See  map.  Fowler  t. 
Wood,  73  Kan.  611,  85  Pac.  763,  6  U  R.  A. 
(N.  S.)  162,  117  Am.  St  Rep,  634. 

One  point  peculiar  to  this  case  should  be 
noticed.  The  administrator's  deed,  under  which 
the  defendant  holds,  described  allotment  No.  12 
by  metes  and  bounds,  containing  20.11  acres, 
and  recited  that  the  administrator  sold  so  moch 
thereof  as  bad  not  been  washed  away  and  de- 
stroyed by  the  Missouri  river,  first  having  the 
same  appraijsed  and  accurately  surveyed  and 
the  amount  accurately  estimated,  and  that  the 
grantees  paid  $150  an  acre  for  18.20  acres, 
making  $2,730,  and  that  the  administrator  was 
ordered  to  execute  and  deliver  a  joint  deed  for 
"said  premises."  The  granting  clause  conveys 
"the  real  estate  aforesaid  and  above  described, 
with  all  the  appurtenances  and  privileges  there- 
unto." The  court  charged  that  "it  will,  how- 
ever, be  observed  that  the  administrator's  deed 
in  tills  case,  which  is  the  defendant's  initial  ti- 
tle, reserves  such  part  of  allotment  No.  12  as 
had  been  washed  away  by  the  river,  upon  which 
said  allotment  was  abutted.  I  therefore  in- 
struct you  that  the  right  to  acquire  future  ac> 
cretions  did  not  pass  to  the  grantees  or  their 
successors  in  title  under  the  administrator's 
deed  in  evidence."  ab  the  deed  shows  an  in- 
tention to  convey  all  the  remaining  land  front- 
ing on  the  river,  "with  the  appurtenances  and 
privileges  thereunto,"  it  carried  the  right  to 
accretions,  and  this  instruction  was  erroneous. 

The  main  features  being  ruled  by  Wood  v. 
McAIpine,  the  judgment  is  reversed,  and  a  new 
trial  ordered. 
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UTLES  T.  BEAE. 

SAME   T.   BEAR  et  aL 

(Supreme  Court  of  Kansas.     March  9,  1912.) 

Appeal  from  District  Court,  Russell  County. 

Actions  by  John  U.  Miles  against  Charles 
W.  Bear,  and  against  Charles  W.  Bear  and 
Ruth  Bear.  Judgments  Ifor  defendants,  and 
plaintiff  appeals.     Affirmed. 

O.  W.  Holland  and  Monroe  *  Roark,  for  ap- 
pellant.    U  B.  Beardsley,  for  appellees. 

PER  CURIAM.  These  cases  were  submitted 
together.  Case  No.  16,»27  is  an  appeal  from 
the  district  court  of  Russell  county,  involving 
«  permanent  survey  of  section  18,  township  12, 
range  13,  in  said  county,  made  by  one  R.  P. 
JenKins,  county  surveyor.  Case  No.  17,503  is 
an  action  of  ejectment,  brought  by  appellant 
against  appellees  in  the  district  court  of  the 
same  county,  to  recover  possession  of  the  same 
strip  of  ground  of  which  be  claims  be  was  dis- 
possessed by  reason  of  the  survey.  The  first 
<M;Be  was  tried  to  the  court,  and  the  survey  up- 
held. The  ejectment  case  was  tried  to  a  jury, 
«nd  a  general  verdict  rendered  in  favor  of  ap- 
pellees. Special  findings  were  made  and  re- 
turned by  the  jury,  which  support  the  general 
verdict 

It  is  contended  that  the  decision  holding  that 
the  line  established  by  the  Jenkins  surrey  con- 
forms to  the  original  government  survey  is  con- 
trary to  the  evidence.  We  think  the  evidence 
abundantly  sustains  the  decision.  In  the  eject- 
ment case,  the  jury  returned  a  general  verdict 
for  the  appellees,  and  a  number  of  special  find- 
ings which  support  the  verdict.  The  jury  ex- 
pressly find  that  at  the  time  appellant  plowed 
the  furrows  it  was  not  his  Intention  to  get  over 
upon  or  to  claim  any  part  of  the  S.  W.  V*  of 
section  18,  and,  further,  that  such  never  was 
his  intention  until  after  the  Jenkins  survey. 
Every  proposition  of  law  raised  by  appellant 
has  been  decided  adversely  to  his  contention  in 
cases  so  recently  decided  that  it  Is  not  deemed 
necessary  to  restate  the  law.  See  Edwards  v. 
neming,  83  Kan.  G53,  112  Pac.  830,  33  I*  R. 
A.  (N.  S.)  923,  Scott  v.  Williams,  74  Kan.  448, 
87  Pac.  650,  and  authorities  cited  in  the  opin- 
ions. 

The  judgmentv  will  be  affirmed. 


LUSCOMBB  T.  ELMORD  et  «t 
(Supreme  Court  of  Kansas.     March  9,  1912.) 

Appeal  from  District  Court,  Jackson  County. 

Action  by  Rachel  L.  Luscorabe  against  Wil- 
liam Elmore  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.     Affirmed. 

John  D.  Myers,  for  appellants.  James  H. 
Lowell  and  Charles  Hayden,  for  appellee. 

PER  CURIAM.  There  is  nothing  approach- 
ing direct  or  certain  evidence  of  any  contract 
on  the  part  of  Mrs.  Kunkel  to  deed  the  prop- 
erty back  on  payment  of  her  investment  and 
interest  It  is  very  insignificant  that,  when 
she  requested  definite  and  precise  Information 
from  Purvis,  he  did  not  remind  her  of  such  a 
contract  It  is  quite  apparent  that  she  was 
not  aware  of  one,  and  the  assertions  of  Purvis 
that  she  held  title  to  the  land  were  always 
without  qualification.  The  true  situation  is 
evideDtly  disclosed  by  the  statement  of  Purvis 
in  the  letter  to  C.  A  Kunkel  that  he  (Purvis) 
was  working  with  the  intention  that  when  the 
loan  was  paid  off  Mrs.  Kunkel  would  deed  the 
property  to  Ijoscombe.  When  the  crisis  was 
reached,  Purvis  told  Mrs.  Luscombe,  not  that 
the  moat  redeem,  or  complete  redemption,  but 


that  she  must  either  baj  the  land  or  get  off. 
The  case,  therefore,  is  simply  one  in  which  a 
lenient  creditor  indulged  her  debtor  while  he 
made  an  effort  to  reacquire  title  to  the  eecnri- 
tv  he  bad  lost ;  the  debtor  understanding  all 
the  time  that  he  was  not  holding  any  legal 
right,  and  that,  if  he  failed,  as  he  did  fail,  he 
had  no  remedy.  The  letters  of  Purvis  and  the 
scraps  of  bookkeeping  shown  are  consistent 
with  this  theory.  With  affairs  in  this  aituatioa 
it  was  perfectly  natural  that  Luscombe  should 
speak  as  if  the  land  were  held  for  him  by  Mrs. 
Kunkel.  The  witnesses  Bartlett  and  Rafter  give 
conversations  with  him  on  the  subject  which 
are  quite  incompatible  with  each  other,  al- 
though he  doubtless  endeavored  to  express  the 
same  thought  to  each  one.  The  draftsman  ot 
the  application  for  the  loan  put  the  idea  in  the 
form  of  an  agreement  to  deed  back.  Mrs.  I^us- 
combe's  testimony  was  that  she  knew  nothing 
of  her  husband's  statements,  of  the  statements 
regarding  Mrs.  Knnkel's  title  contained  in  the 
application,  or  of  any  claim  which  her  husband 
had  upon  the  land,  and  that  she  rented  the 
land  herself  of  ifrs.  Kunkel,  through  Purvis, 
and  paid  the  rent  to  Purvis,  for  a  number  of 
years.  The  evidence,  therefore,  which  It  was 
the  province  of  the  trial  court  to  weigh  and 
interpret,  abundantly  sustains  the  thirteenth, 
fourteenth,  fifteenth,  and  twenty-second  find- 
ings of  fact 

There  is  no  suspicion  of  an  intention  to  de- 
fraud Liiscombe's  creditors  on  the  part  of  Mrs. 
Kunkel,  and  Mrs.  Lnscombe's  testimony  dis- 
proves fraud  on  her  part.  The  findings  of  fact 
on  all  other  essential  matters  are  fully  sustain- 
ed by  clear  supporting  evidence.  The  oral  evi- 
dence given  at  the  trial  was  so  important  that 
the  case  cannot  be  presented  here  as  It  was  to 
the  trial  court.  The  findings  refused  are  mere- 
ly opposites  of  findings  which  the  court  deduc- 
ed from  the  evidence,  except  the  one  relating 
to  the  sale  of  the  S.  Ei  %  of  section  27,  which, 
if  made,  would  not  change  the  result.  The 
conclusions  of  law  necessarily  follow  from  the 
facts  found. 

The  judgment  of  the  district  court  Is  affirmed. 


WILLIAMS  V,  HALL  et  al. 
(Supreme  Court  of  Kansas.    March  9,  1912.) 

Appeal   from   District  Court   Clark  County. 

Action  by  Eugene  Williams  against  R.  L. 
Hall  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.     Affirmed. 

J.  B.  Hayes,  for  appellant  Bone  &  Harvey, 
for  appellees. 

PER  CURIAM.  The  tax  deed  does  not  show 
on  its  face  that  the  lots  were  sold  for  less  than 
the  amount  of  the  taxes.  In  Logsdon  v.  Hodg- 
es, 84  Kan.  456,  114  Pac.  854,  the  case  relied 
upon  by  appellant,  the  deed  was  a  compromise 
deed,  and  was  held  void  because  it  appeared  oh 
its  face  that  the  certificate  was  assigned  by  the 
county  for  less  than  the  amount  of  redemption. 
Here  the  sale  was  made  directly  to  the  pur- 
chaser, and,  unlike  the  tax  deeds  referred  to  in 
the  other  cases  cited  by  appellant,  the  deed 
shows  that  the  lots  were  Bold  separately  for  the 
amount  of  the  taxes,  penalty,  and  costs  then 
due  and  remaining  unpaid  thereon.  No  defect 
in  the  deed  was  shown  to  the  trial  court  and 
we  are  unable  to  discover  upon  what  ground 
it  should  be  held  void.  It  conveyed  the  title 
to  the  appellant.  The  appellant  conveyed  by 
quitclaim  deed  to  the  appellee,  who  was  in  pos- 
session when  the  action  in  ejectment  was  com- 
menced. There  was  nothing  to  submit  to  the 
jury,  and  the  court  properly  directed  a  verdict. 
The  judgment  is  affirmed. 
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BENDER  T.  SCHULTHIS. 
(Supreme  Court  of  Kansas.     March  9,  1912.) 

Appeal  from  DiBtrict  Court,  Montgomery 
County. 

Action  by  P.  N.  Bender  against  A.  W.  Schul- 
this.  Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Courtright  &  Cripps,  for  appellant.  Tomlin- 
son  &  McVey  and  H.  Q.  James,  for  appellee. 

PER  C17RIAM.  According  to  the  answer  of 
Scbulthis,  James  undertook  for  himself  and 
on  his  own  account,  and  not  for  Schulthis,  to 
procure  plans  and  specifications,  and  the  con- 
tract of  James  with  Bender  was  the  personal 
and  private  affair  of  James.  Schulthis  having 
thus  destroyed  privity  between  himself  and 
Bender,  his  remedy,  if  any,  was  against  James. 
Therefore  Bender's  demurrer  to  the  counter- 
claim was  properly  sustained,  and,  the  counter- 
claim not  being  reinstated,  evidence  under  it 
against  Bender  was  properly  excluded. 

The  jury  were  properly  and  sufficiently  in- 
structed upon  the  issues  submitted,  and  the 
evidence  and  findings  fully  support  the  verdict 
in  favor  of  Bender.  The  plaintiff  sued  for  the 
customary,  and  not  for  the  reasonable,  value  of 
bis  services,  and  it  was  not  proper  to  submit 
any  other  standard  to  the  jury.  The  findings 
of  the  jury  render  all  rulings  respecting  the 
counterclaim  against  James  immaterial.  Schul- 
this has  no  legal  ground  of  complaint,  because 
the  demurrer  of  James  £o  Bender's  evidence 
was  sustained.  There  is  nothing  to  indicate 
prejudice  or  passion  on  the  part  of  the  jury, 
and,  those  factors  being  excluded,  the  plaintiff 
is  not  harmed  if  the  jury  erred  in  its  computa- 
tion and  made  the  verdict  somewhat  too  small. 

Other  matters  discussed  do  not  warrant  a 
retrial  of  the  case,  and  the  judgment  of  the 
district  court  is  affirmed. 


KEHLET  et  al.  v.   BERGMAN  et  al. 

(L.  A.  2,754.) 

(Supreme  Court  of  California.     Feb.  8,  1912. 

Rehearing  Denied  March   9,   1912.) 
1.  Taxation   (§  659*) — ^Tax  Deeds— Vamd- 

iTY — Notice  of  Sale. 

Since,  under  Pol.  Code,  I  3897,  requiring 
the  assessor  to  mail  a  copy  of  the  notice  of  a 
tax  sale  to  the  party  to  whom  the  land  was 
last  assessed  next  before  the  sale  at  bia  last 
known  post  office  address,  the  assessor  is  not 
required,  in  order  to  obtain  the  addresses  of 
owners,  to  msort  to  sources  of  information  out- 
side the  assessment  rolls  from  the  assessment 
upon  which  the  tax  became  delinquent  down 
to  the  assessment  roll  next  before  the  sale,  tax 
deeds  reciting  that  the  addresses  of  the  owners 
were  unknown  were  not  invalid  because  the 
notices  were  not  mailed,  where  the  rolls  which 
the  assessor  was  required  to  search  did  not 
contain  the  addresses  of  the  owners,  though  the 
addresses  may  have  been  contained  in  assess- 
ment rolls  made  prior  to  the  delinquent  assess- 
ment, and  the  owner's  address  could  have  been 
found  in  the  city  directory. 

[Ed.    Note.— For   other   cases,   see   Taxation, 
Dee.  Dig.  $  659.*] 
%  Taxation  ({  421*)— Assessubnt— Desobip- 

TiON  OF  Pkopkbtt— Sufficiency. 

Under  Pol.  Code,  i  3650,  authorizing  land 
to  be  listed  in  the  assessment  books  by  any  de- 
scription suffident  to  identify  It,  owners  of 
land  sold  for  delinquent  tax  assessments  and 
described  in  the  assessment  book  according  to 
a  recorded  map  which  accurately  showed  and 


described  it,  were  chargeable  with  notice  of 
such  description,  though  they  took  title  bj  a 
description  from  a  map  of  later  record. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  rWg.  §§  720-735;    Dec.  Dig.  {  421.*] 

Department  2.  Ai^eal  from  Snperior 
Court,  Los  Angeles  County;  Cbas.  Monroe. 
Judge. 

Action  by  Oswald  Keblet  and  another 
against  Charles  A.  Bergman  and  others. 
From  a  judgment  for  defendants,  plaintiffs 
appeal.    Reversed. 

Walter  J.  Horgan  and  C.  A.  Stice,  for  ap- 
pellants.   Charles  Lantz,  for  respondents. 

HENSHAW,  J.  This  action  Is  to  quiet 
title.  It  Is  brought  by  plaintiffs,  claiminK 
under  a  tax  title  from  the  state,  against  de- 
fendants, owners  of  the  land  at  the  time  the 
assessment  for  which  the  property  was  sold 
became  delinquent.  Judgment  passed  for  de- 
fendants, and  from  that  Judgment,  aud  from 
the  order  denying  their  motion  for  a  new- 
trial,  plaintiffs  appeal. 

[1]  The  notice  contemplated  by  section 
3897  of  the  Political  Code  was  not  mailed ; 
the  deeds  reciting  that  the  addresses  of  the 
owners  were  unknown.  It  is  contended  in 
support  of  the  judgment  that  upon  the  au- 
thority of  Smith  V.  Furlong,  160  Cal.  522.  117 
Pac.  527,  the  failure  to  send  this  notice,  the 
post  office  addresses  of  the  defendants  being 
known,  was  fatal  to  the  validity  of  the  deed. 
The  court  made  no  specific  finding  upon  the 
matter ;  but  the  following  unquestioned  facts 
are  disclosed  by  the  evidence:  The  delin- 
quent assessment  for  which  the  property  was 
sold  was  levied  In  1896.  Neither  the  assess- 
ment roll  for  that  year,  nor  for  any  succeed- 
ing year,  down  to  and  Including  the  last  as- 
sessment next  before  the  sale,  disclosed  the 
residence  or  the  "last  known  post  office  ad- 
dress," or,  indeed,  any  address,  of  the  de- 
fendants. Defendants  were  permitted  to 
show  that  earlier  assessment  rolls  showed  ad- 
dresses of  the  defendants  or  of  their  prede- 
cessors In  Interest;  and  that  the  residences 
of  the  defendants  were  given  in  the  Lios  An- 
geles city  directory  during  the  year  for  which 
the  lots  were  last  assessed  and  the  year  Jost 
prior  thereto.  The  contention  upon  this  evi- 
dence is  that  the  tax  collector  was  charged 
with  notice  that,  in  the  exercise  of  the  dil- 
igence required  in  the  performance  of  his  du- 
ties, he  should  have  resorted  to  these  means 
of  Information,  and  that  be  should  have 
searched  the  records  of  the  assessor's  office 
to  discover  whether  statements  had  been 
handed  in  to  the  assessor  by  the  property 
owners,  and  whether  these  statements  con- 
tained the  property  owners'  residences ;  and 
that  his  admitted  failure  so  to  do  was  an 
additional  circumstance  showing  that  he  did 
not  make  use  of  the  notice  and  of  sources 
of  information  which   were   at   hand,   and 
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which  It  was  bis  duty  to  Inspect  This, 
however,  Is  carrying  the  principle  of  Smith 
T.  Furlong  much  further  than  It  was  carried 
In  that  case,  and  Is  an  extension  of  It  far 
beyond  reasonable  bounds.  Section  3650  re- 
quires the  assessor  to  prepare  an  assessment 
book  showing  "the  name  and  post  office  ad- 
dress, if  known,  of  the  person  to  whom  the 
property  Is  assessed."  Under  the  assump- 
tion that  official  duty  has  been  performed, 
if  the  assessment  roll  does  not  contain  these 
addresses,  the  conclusion  is  that  the  taxpay- 
«r  was  delinquent  in  not  presenting  to  the 
assessor  the  statement  contemplated  by  law, 
containing  his  address.  If  he  has  not  done 
so,  and  has  not  in  some  other  appropriate 
manner  made  known  his  address  to  the  as- 
-sessor,  he,  and  no  other  person,  ia  responsi- 
ble for  bis  own  delinquency.  If  he  has  prop- 
erly advised  the  assessor  of  bis  address,  and 
the  assessor  has  failed  to  note  It  upon  the 
assessment  roll  which  be  delivers  to  the  tax 
collector,  and  from  this  omission  loss  results 
to  the  taxpayer,  he  would  unquestionably 
bare  recourse  against  the  assessor.  But,  so 
far  as  the  tax  collector  is  concerned,  if  the 
assessment  roll  Is  delivered  to  bim  contain- 
ing no  address,  he  will  be  charged  only  with 
the  notice  of  address  which  may  be  conveyed 
by  some  assessment  roll  from  and  Including 
the  assessment  upon  which  the  tax  became 
delinquent  down  to  the  last  assessment  roll 
next  before  the  sale.  These  assessment  rolls 
cover  all  the  period  of  time  affecting  the  sale 
of  the  property,  and  It  is  unreasonable  to 
bold  that  the  tax  collector  Is  officially  re- 
quired to  do  more  than  inspect  them.  It 
would  impose  upon  him  onerous  duties,  and 
duties  not  contemplated  by  the  law,  to  bold 
tbat  be  must  inspect  all  assessment  rolls, 
or  that  be  must  have  resort  to  the  assessor's 
office  and  determine  for  himself  whether,  in 
the  accumulated  files  of  tbat  department, 
there  may  have  been  a  statement  containing 
such  address.  It  is  unnecessary  in  this  de- 
cision, and  it  is  not  decided,  to  determine 
whether,  in  case  the  address  is  actually 
known  to  the  tax  collector,  though  not  ap- 
Iiearlng  on  the  assessment  roll,  he  is  required 
to  mail  the  notice.  It  is  sufficient  for  the 
purposes  of  this  case  to  declare  that  he  is 
not  compelled  to  resort  to  outside  sources  of 
Information  to  leam  the  address,  and  that 
bis  inquiry,  so  far  as  the  records  of  the  as- 
sessor's office  are  concerned.  Is  limited  to  an 
Inspection  of  the  assessment  rolls  from  the 
date  of  the  delinquent  assessment  to  tbat 
last  made  before  the  sale.  It  follows,  there- 
fore, that  the  Judgment  is  not  supported  by 
the  implied  finding  that  the  deeds  were  void 
for  failure  to  mail  the  notice  required  by 
section  3887  of  the  Political  Code. 

[i]  The  second  proposition  turns  upon  the 
description  in  tbe  assessment. .  It  Is  admit- 


ted tbat  tbe  description  was  In  terms  suffi- 
cient. It  was  of  certain  lots,  as  shown  upon 
the  recorded  map,  known  as  "Hellman  ft 
Stassforth's  subdivision  map  of  lot  five  (5) 
of  Workman  &  Hellman's  subdivision  of 
block  73  of  Hancock's  survey."  Subsequent 
to  the  filing  of  this  map,  Darin  ft  Jul  lien  ac- 
quired title  to  part  of  tbe  property  and  filed 
a  later  map,  known  as  "Davin  &  JuUien's  sub- 
division of  part  of  lots  6  and  7,  block  73  of 
Hancock's  survey."  The  contention  of  re- 
spondents is  that  they  took  title  by  a  de- 
scription under  this  later  map ;  that  tbe  lat- 
er map  superseded  the  earlier  map;  that 
they  were  not  charged  with  notice  of  a  de- 
scription given  under  tbe  earlier  map;  and 
tbat  therefore  tbe  description  actually  made 
contained  misleading  elements  which  render- 
ed it  invalid.  Burroughs  on  Taxation,  p.  204. 
Thus  it  will  be  seen  that  the  contention  is, 
not  that  the  description  does  not  accurately 
describe  their  property  In  accordance  wim  a 
recorded  map,  but  that  they  are  not  charged 
with  notice  of  such  a  description,  because 
they  took  title  by  a  description  making  ref- 
erence to  a  map  of  later  record.  This  very 
statement  of  the  contention  shows  its  unten- 
ableness.  Section  3650  of  the  Political  Code 
authorizes  any  "description  sufficient  to  iden- 
tify" the  land.  This  general  language  is  con- 
sidered In  Best  v.  Wohlford,  144  Cal.  733,  78 
Pac.  293,  where  the  Supreme .  Court  of  Ne- 
braska is  quoted  with  approval  to  the  follow- 
ing effect:  "Where  the  description  was  by  lot 
and  block  according  to  a  map  which  had  been 
filed  and  afterwards  vacated.  It  was  objected 
that  tbe  description  was  defective  as  refer- 
ring to  lots  whlcb  had  no  legal  existence. 
Tbe  court  overruled  this  objection,  saying, 
'Where,  for  the  purposes  of  taxation,  a  de- 
scription Is  used  so  certain  in  its  terms  tbat 
it  most,  as  to  the  taxpayer,  have  apprised 
him  of  the  proceedings  and  of  tbe  land  as- 
sessed, he  cannot  avoid  his  share  of  the  pub- 
lic burden  merely  because  there  is  nothing 
of  record  which  ascertains  tbe  property  de- 
scribed,' "  Much  stronger  In  this  case,  where 
the  map  was  and  is  of  record,  and  where  the 
property  of  defendants  to  which  respondents 
claim  title  is  accurately  shown  upon  and  ac- 
curately described  by  it. 

What  has  been  said  renders  unnecessary 
any  consideration  of  tbe  cross-complaint  of 
defendants,  which  sought  to  qniet  title  to 
these  same  lands  under  a  description  in  ac- 
cordance with  the  Davin  ft  JulUen  map.  If 
tbe  description  covers  the  same  lands,  tbe 
cross-complaint  was  unnecessary;  if  it  cov- 
ered different  lands.  It  was  improper,  since 
plaintiffs  were  laying  no  claim  to  them. 

For  tbe  foregoing  reasons,  the  Judgment 
and  order  appealed  from  are  reversed. 

We  concur:    MELVIN,  J.;   LORIGAN,  J. 
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Ex   parte  TIMOTHY.     (Cr.   l.TiS.) 
(Supreme  Court  of  California.    Feb.  14,  1912.) 

Habeas  Cobpus  ($  92*)— Committing  Accus- 
ed ON  Criminal  Chabqe— Evidence— Suf- 
ficiency. 

Wliere  the  evidence  under  which  accused 
has  been  committed  on  a  charge  of  murder  dis- 
closes that  he  fired  the  shot  that  killed  dece- 
dent, the  court,  on  habeas  corpus,  will  not  dis- 
charge him,  under  Pen.  Code,  {  1487,  subd.  7, 
on  the  ground  that  he  has  been  committed 
without   probable   cause. 

[EM.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  f§  81,  83,  87-90;  Dec.  Dig.  { 
92.»] 

In  Bank.  Appeal  from  Superior  Court, 
San  Mateo  County;  J.  A.  MeCormlck,  Judge. 

Habeas  corpus  by  S.  R.  Timothy  for  his 
discharge  under  a  commitment  on  a  criminal 
charge  without  reasonable  cause.     Denied. 

Albert  Mansfield,  for  petitioner.  Frank- 
lin Swart,  Dist  Atty.,  for  the  People. 

PER  CURIAM.  Petitioner  appUes  for  a 
writ  of  habeas  corpus,  and  seeks  Ills  dls- 
cbarge  thereunder  upon  the  ground  that  be 
has  been  committed  on  a  criminal  diarge 
without  reasonable  or  probable  cause.  Pen. 
Code,  I  1487,  subd.  7.  The  crime  charged  is 
murder  and  the  evidence  discloses  that  i>etl- 
tioner  fired  the  shot  that  killed  one  J.  J. 
Moore.  If  our  examination  of  the  evidence 
convinced  ns  that  the  petitioner  had  been 
tield  to  answer  without  reasonable  or  prob- 
able cause,  a  full  discussion  of  that  evidence 
would  become  pertinent  and  proper;  but 
where,  as  here,  the  result  of  that  examina- 
tion has  been  to  convince  us  that  the  re- 
spondent is  not  held  without  reasonable 
cause,  such  a  discussion  can  serve  no  useful 
purpose,  and  might  work  unpremeditated  in- 
Jury. 

Tlie  application  for  the  writ  is  denied. 


Ml  Cal.  »l 
SMITH  T.  CITY  OF  SANTA  MONICA  et  al. 

(L.  A.  2,770.) 

(Supreme  Court  of  California.     Feb.  10,  1912. 

Rehearing  Denied  March  11,  1912.) 

1.  Taxation  (S  183*)— Pbofkbtt  Subject  to 
Taxation— Public   Pbopkbtt  of   Munici- 

PALITT. 

An  assessment  for  state  and  county  taxes 
levied  on  public  property  of  a  municipal  cor- 
poration is  void. 

[Ed.    Note.— For   other  cases,    see   Taxation, 
Cent.  Dig.  i  295 ;    Dec  Dig.  (  183.»] 

2.  Taxation  (S  183')  — Tax  Sales  — Lien— 
Meboeb. 

Where  a  city  brought  an  action  to  con- 
demn land  which  was  sold  to  the  state  for 
taxes  prior  to  judgment  of  condemnation,  the 
state  could  not  thereafter  sell  the  land  and  ex- 
ecute tax  deeds  to  an  individual,  since  the  lien 
of  the  state  was  merged  in  the  title  of  the  city, 
holding  under  trusty  for  the  public,  as  dis- 
tinguished from  the  state,  and  for  the  state. 

[Ed.    Note. — For   other   cases,   see   Taxation, 
Cent.  Dig.  (  295;    Dec.  Dig.  §  183.*] 


Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  D.  B.  Grow, 
Judge. 

Action  by  J.  H.  Smith  against  the  City  of 
Santa  Monica  and  others.  From  a  Judgment 
for  defendants,  and  from  an  order  denying 
a  new  trial,  plaintiff  appeals.    AfDrmed. 

Chas.  S.  McKelvey,  Walter  J.  Horgan,  and 
C.  A,  Stice,  for  appellant.  S.  W.  Odell,  Ex 
City  Atty.,  H.  W.  Taft,  City  Atty.,  and 
Tanner,  Taft  A  Odell,  for  respondents. 

HENSHAW,  X  PlainOfr  by  this  action 
seeks  to  quiet  title  to  certain  lots  in  the  city 
of  Santa  Monica.  Judgment  passed  for  de- 
fendants, and  from  the  Judgment,  and  from 
the  order  denying  his  motion  for  a  new  trial, 
he  appeals. 

[1]  Plaintiff's  ownership  of  the  land  in 
controversy  rests  upon  certain  tax  deeds 
from  the  state.  Two  tracts  of  land  are  In- 
volved. The  assessment  under  which  one 
was  sold  was  for  tlie  year  1895;  the  other 
for  the  year  1894.  The  one  was  sold  to  the 
state  in  1898;  the  other  in  1895.  The  con- 
troller's order  to  the  tax  collector  to  sell  in 
both  cases  was  on  May  9,  1908,  and  the  tax 
collector's  deed  in  both  Instances  was  made 
on  June  10,  1908.  The  city  of  Santa  Monica 
had  brought  an  action  in  1895  to  condemn 
these  lands  for  public  purposes  as  a  city 
park.  The  Judgment  in  this  action  In  favor 
of  the  city  was  entered  December  20,  1897. 
It  results  therefore  that  at  the  time  the  con- 
troller's order  was  executed  and  the  sale 
made  to  plaintiff  the  title  to  the  property, 
excepting  such  title  as  the  state  itself  acqulr- 
ed  by  the  tax  collector's  deed  to  it,  was  vest- 
ed in  the  dty  of  Santa  Monica ;  or,  in  other 
words,  that  the  state,  to  enforce  the  pay- 
ment of  state  and  county  taxes,  was  sell- 
ing into  private  ownership  the  public  prop- 
erty of  one  of  its  agencies.  It  is  well  settled 
that  an  assessment  for  purposes  of  taxation 
levied  upon  public  property  of  such  a  man- 
datary or  agency  Is  void.  The  reasoning 
leading  irresistibly  to  this  conclusion  is  well 
set  forth  in  People  v.  McCreery,  34  Cal.  432, 
People  V.  Doe,  36  Cal.  220,  Low  v.  Lewis,  48 
Oal.  552,  and  Doyle  v.  Austin,  47  Cal.  360. 
That  reasoning  is  that,  wherever  a  munici- 
pal corporation  or  public  agency  of  the  state 
owns  real  property  used  for  the  purposes  of 
such  agency,  the  ultimate  title  Is  in  the  state 
itself.  The  agency  holds  the  title  upon  the 
twofold  trusts,  the  one  for  the  public,  the 
other  for  the  state ;  and  that  to  countenance 
taxation  of  such  property  would  be  to  coun- 
tenance the  folly  of  the  sovereign  taxing  its 
own  property  "and  taking  money  out  of  one 
pocket  to  put  in  another."  In  People  v.  Doe, 
supra,  summing  np  the  reasoning,  it  is  said: 
"The  Constitution  and  laws  upon  the  subject 
of  taxing  property  are  therefore  to  be  under- 
stood as  referring  to  private  property  and 
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persons,  and  not  Including  public  property 
itud  the  state,  or  any  subordinate  part  of  the 
state  government,  such  as  counties,  towns, 
and  municipal  corporations." 

[2]  While  these  cases  dealt  with  assess- 
uientB  levied  upon  property  when  It  was  In 
the  ownership  of  the  municipality,  the  rea- 
soning Is  none  the  less  applicable  to  the  con- 
ditions presented  by  the  case  at  bar.  The 
state  does  not  tax  the  property  of  a  municl- 
imlity  for  state  and  county  purposes,  because 
this  would  be  a  taxation  of  its  own  property. 
For  the  same  reason,  when  the  property  has 
'Come  into  the  ownership  of  a  municipal  cor- 
poration, It  win  not  attempt  to  enforce  the 
tax  by  the  sale  of  the  property.  The  absurd- 
ity of  Its  so  doing  would  be  apparent  In  the 
<!ase  where  a  county  had  acquired  such  prop- 
«rty  under  the  circumstances  here  present, 
and  the  state  should  sell  It  To  do  what? 
To  retain  a  portion  of  the  tax  in  Its  own 
treasury,  and  to  pay  to  the  county  a  i>ortlon' 
of  the  money  derived  from  the  sale  of  the 
-county's  own  land.  It  may  safely  be  said 
that  when  a  municipal  cori>oration  acquires 
property  under  such  circumstances  the  title 
which  the  state  takes  by  the  tax  collector's 
-deed  is  merged  Into  the  larger  title  which 
the  municipality  holds  under  the  trusts,  both 
for  the  public,  as  distinguished  from  the 
state,  and  also  for  the  state,  as  the  supreme 
sovereign,  as  well.  In  this  case  the  question 
Is  not  of  tbe  merger  of  a  lien  held  by  the 
•county  for  a  county  tax — the  question 
which  was  presented  In  City  of  Santa  Monl- 
-ca  V.  Los  Angeles  County,  15  Cal.  App.  710, 
115  Pac.  &i5.  Here  the  lien  Itself  Is  merged 
and  lost  In  the  title  which  the  state  Itself 
has  taken.  The  present  question  Is,  Has  the 
limited  title  which  the  state  holds  GImited 
in  the  sense  that  it  is  designed  to  operate 
rather  as  a  common-law  mortgage — a  con- 
veyance of  the  title,  subject  to  divestiture  at 
any  time  before  sale  by  payment  of  the  taxes 
and  accrued  charges  by  the  property  owner) 
been  merged  In  the  title  which  the  munici- 
pality has  acquired?  The  answer,  we  think, 
must  be  In  the  affirmative.  The  moneys 
which  are  thus  mnde  a  charge  upon  the  prop- 
erty are  moneys  of  the  state.  The  disposi- 
tion and  division  of  them  Is  wholly  a  mat- 
ter of  state  policy,  and  it  cannot  be  supposed 
that  it  was  ever  in  contemplation  that  the 
controller  could  authorize  the  sale  of  public 
lands  of  municipal  corporations  for  such  a 
charge,  even  though  the  charge  in  Its  origin 
was  a  valid  Hen  on  the  lands. 

It  Is  held,  therefore,  that  the  controller's 
order  to  the  tax  collector  to  sell  on  May  0, 
1908,  was  without  authority  of  law  and  void, 
and  that  the  sale  by  the  tax  collector  pur- 
suant to  such  order  is  also  void. 

Wherefore  the  judgment  api)ealed  from  Is 
atlirmed. 

We  concur:    LORIGAN,  J. ;    MELVIN,  J. 


mcaitn 
HENLEY  ▼.  SUPERIOR  COURT  et  al. 
(S.  F.  6,102.) 
(Supreme  Court  of  California.    Feb.  13, 1912.) 

Dbunkabds   ($  2*)— Abbest  and  Examina- 
tion—Affidavit AND  Waebant  of  Abbest 

— JUBISDICTION. 

Act  March  21,  1911  (St.  1911,  p.  396)  adds 
to  the  Political  Code  section  218oc,  which 
provides  that,  whenever  it  appears  by  affidavit 
that  any  person  is  so  far  addicted  to  the  use 
of  Btimulanta  as  to  have  lost  his  self-control, 
a  magistrate  may  issue  a  warrant,  directing 
that  such  person  be  arrested  and  taken  before 
a  judge  of  the  superior  court  for  an  examina- 
tion on  such  charge,  and  that  such  affidavit  and 
warrant  of  arrest  must  be  as  provided  by  Pol. 
Code,  I  2168,  for  the  arrest  of  a  person  charg- 
ed with  insanity.  Held  that,  upon  the  arrest 
of  a  person  on  an  affidavit,  which  did  not  state 
any  specific  acts  in  support  of  the  conclusion  of 
the  affiant,  nor  any  evidence  to  support  the 
magistrate's  conclusion  as  a  foundation  for 
the  arrest,  as  required  by  section  2168,_  Pol. 
Code,  an  examination  was  beyond  tbe  juris- 
diction of  the  superior  court,  and  the  person 
arrested  was  entitled  to  a  writ  of  prohibition. 
[Ed.  Note.— For  other  cases,  see  Drunkards, 
Dec.  Dig.  S  2.*] 

In  Bank.  Application  by  William  Henley 
for  writ  of  prohibition  against  the  Superior 
Court  and  J.  W.  Hughes,  Judge  thereof. 
Writ  granted. 

R.  Platnauer,  for  petitioner. 

PER  CURIAM.  By  the  act  of  March  21, 
1911  (St.  1911,  p.  396),  a  new  section,  num- 
bered 2185c,  was  added  to  the  Political  Code, 
providing  that,  "whenever  It  appears  by 
affidavit  to  the  satisfaction  of  a  magistrate 
of  a  county  or  city  and  county  that  any 
person  is  so  far  addicted  to  the  Intemperate 
use  of  narcotics  or  stimulants  as  to  have 
lost  the  power  of  self-control  or  is  subject 
to  dipsomania  or  Inebriety  he  must  Issue 
and  deliver  to  some  peace  officer  a  warrant 
directing  that  such  person  be  arrested  and 
taken  before  a  judge  of  the  superior  court 
for  a  hearing  and  examination  on  such 
charge.  Such  officer  must  thereupon  arrest 
and  detain  such  person  until  a  hearing  and 
examination  can  be  had.  •  •  •  Such  af- 
fidavit and  icarrant  of  arrc8t  must  be  sub- 
stantially In  the  form  provided  by  section 
216S  of  the  Political  Code  for  the  arrest  of 
a  person  charged  with  Insanity." 

The  petitioner  herein  was  arrested  under 
a  warrant,  Issued  upon  the  filing  of  an  affi- 
davit, worded  as  follows:  "In  the  Matter 
of  Wm.  Henley,  an  Alleged  Intemperate 
User  of  Stimulants.  State  of  California, 
County  of  Sacramento — ss. :  Nellie  H.  Tay- 
ler,  being  duly  sworn,  deposes  and  says  that 
there  Is  now  In  said  county.  In  the  city  or 
town  of  Sacramento,  a  person  named  Wm. 
Henley,  who  is  so  far  addicted  to  the  In- 
temperate use  of  stimulants  as  to  have  lost 
the  power  of  self-control.  That  by  reason 
thereof  said  person  is  a  fit  subject  for  com- 
mitment to  a  state  hospital  for  the  care  and 
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treatment  of  the  Insane  and  ought  to  be 
confined  therein  as  an  inebriate,  under  the 
provisions  of  section  2185c  of  the  Political 
Code  of  the  state  of  California.  Wherefore 
aflOant  prays  that  such  action  may  be  had 
as  the  law  requires  in  such  cases." 

The  i>etltloner  was  arrested,  his  objection 
to  the  Jurisdiction  of  the  respondent  to  pro- 
ceed with  his  examination  was  overruled, 
and  he  asked  this  court  for  a  writ  of  pro- 
hibition, which  was  allowed  upon  the 
grounds  here  briefly  stated. 

The  form  of  aflSdavlt  prescribed  by  sec- 
tion 2168  of  the  Political  Code,  and  to  which 
the  statute  here  in  question  requires  the 
affidavit  for  the  arrest  of  a  person  alleged 
to  have  lost  the  power  of  self-control  sub- 
stantially to  conform,  embraces  as  one  of 
its  requirements  a  statement  of  the  specific 
acts  and  doings  of  the  person  alleged  to  be 
insane  upon  which  the  conclusion  of  the 
aflSant  is  based.  His  naked  opinion  that  a 
I>ersoii  Is  Insane  is  not  sufficient.  There 
must  be  furnished  evidence  to  support  that 
conclusion  on  the  part  of  the  magistrate,  as 
a  foundation  for  the  proceeding,  before  the 
arrest  and  detention  of  such  person  is  au- 
thorized; and  for  the  same  reasons  the 
failure  of  the  complainant  to  state  any  facts 
tending  to  support  the  conclusion  that  a  per- 
son lias  lost  the  power  of  self-control  is  a 
fatal  objection  to  the  power  of  the  magis- 
trate to  issue  the  warrant  of  arrest  under 
section  2185c. 

The  warrant  being,  for  these  reasons,  in- 
valid, the  respondent  was  without  jurisdic- 
tion to  proceed  with  the  examination,  and 
petitioner  was  entitled  to  the  writ  of  pro- 
hibition. 


I«2  Cal.  Ui 

PBOPLE  v.   SAINZ.     (Cr.  1,693.) 
(Supreme  Court  of  California.    Feb.  15,  1912.) 

1.  HoinciDK  (8  231*)— Evidence— SuFFiciEN- 

OT. 

Evidence  In  a  prosecution  for  murder  held 
sufficient  to  show  the  deliberate  taking  of  a 
human  life  with  malice,  and  without  provoca- 
tion. 

(Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {  479;   Dec.  Dig.  {  231.*] 

2.  HoMiciDB     (S    233*)— Tbial— Proof^Mo- 
nvE. 

While  proof  of  motive  is  permissible  in  a 
murder  trial,  it  is  not  essential. 

[Ed.  Note.— For  other  cases,   see  Homicide, 
Cent.  Dig.  {  481;    Dec.  Dig  {  233.*] 

3.  Homicide     (|     234*)— Tbial— Evidence— 
sufwcienct. 

In  a  prosecution  for  murder,  a  finding  that 
the  defendant  shot  the  deceased  held  sustained 
by  the  evidence. 

[Ed.  Note.— For  other  cases,  gee  Homicide, 
Cent  Dig.  {{  482-493;    Dec.  Dig.  I  234.*] 

4.  Witnesses   (|  245*)— Examination— Con- 
duct OF  Counsel— Habmless  Ebrob. 

Where  the  court  erroneously  excluded  evi- 
dence of  the  defendant's  escape  and  flight,  it 
was  not  prejudicial  error  for  the  district  at- 


torney to  ask  a  second  question  to  eHdt  the 
evidence  so  excluded. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  $S  827,  828;  Dec  Dig.  |  243.*] 

5.  Cbiminal  Law  (S  670*)— Examination— 
ICxplanation  of  Flioht— Cosvebsation— 
Foundation. 

Questions  by  which  it  was  sought  to  se- 
cure an  explanation  of  the  flight  of  accused  by 
asking  him  to  give  a  conversation  bad  by  him 
with  an  unknown  man  were  properly  excluded. 
where  the  court  was  not  first  informed  of  the 
nature  of  the  conversation. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  K  1593-1500;  Dec.  Dig.  { 
670.*] 

6.  Cbiuinal  Law  (|  351*)— Evidence  of 
Flight— Probative  Effect. 

Flight  is  evidence  of  guilt  only  where  the 
party,  at  the  time  of  his  flight,  knew  he  was 
charged  with  a  crime. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g  779;   Dec.  Dig.  i  351.»] 

7.  Homicide  ({  311*)— Fibst-Degbee  Mub- 
deb— Tbial— Instbuctions — Penalty. 

In  the  trial  for  murder  in  the  first  degree, 
it  was  erroneous  to  in.struct  that  the  jury 
should  not  consider  the  penalty  prescribed  for 
the  offense;  it  being  the  jury's  duty  to  fix  the 
penalty,  and  the  court's  duty  to  inform  them 
in  respect  to  their  responsibiUty. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  «  662,  663;    Dec.  Dig.  i  311.*] 

8.  Homicide  (J  340*)— Ftbot-Dbobee  Mubdbr 
—  Tbial  —  Instbuctionb  —  Penalty— Cub- 
ing Ebbob. 

The  error  in  giving  such  instruction  was 
not  cured  by  delivering  to  the  jury  forms  of 
verdict  prescribing  the  penalty. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Dec.  Dig.  i  340.*] 

In  Bank.  Appeal  from  Superior  Court 
Orange  County;  Z.  B.  West,  Judge. 

Rosario  Salnz  was  convicted  of  murder, 
and  be  appeals.    Reversed  and  remanded. 

Weisel  &  Dutton,  for  appellant  Attorney 
General  U.  8.  Webb  and  Depul7  Attorney 
General  George  Beebe,  for  the  People. 

HENSHAW,  X  The  defendant,  an  Indian 
or  Mexican,  was  tried  and  convicted  of  the 
crime  of  murder,  was  found  guilty  of  murder 
in  the  first  degree,  and  sentenced  to  be  hang- 
ed. From  the  Judgment,  and  from  the  order 
denying  his  motion  for  a  new  trial,  he  ap- 
peals. 

[1]  1.  His  first  contention  Is  that  the  Judg- 
ment is  not  supported  by  the  evidence,  and 
is  contrary  to  the  evidence.  This  necessi- 
tates a  brief  statement  of  the  circumstances 
of  the  homicide.  Defendant  was  sheep- 
shearer  and  a  member  of  Santos  Cnrrisso- 
sa's  sheepshearing  camp,  which  contained 
20  or  30  Indians  and  Mexicans.  The  de- 
ceased, Jose  Machado,  was  likewise  a  mem- 
ber of  the  camp.  The  camp  was  composed  of 
two  tents  or  encampments,  one  known  as 
Carrissosa's  tent,  where  Machado  lived :  the 
other  known  as  Mlrando's  tent  The  sheep- 
shearing  was  over.  The  defendant  began 
to  drink,  became  somewhat  intoxicated,  and 
fell    into    an    ugly    and   quarrelsome    mood. 
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With  bis  sheep  shears,  he  west  to  the  en- 
trance of  Carrlssosa's  tent  and  challenged 
the  occupants  generally  to  come  out  and 
fight  him.  Thereafter  he  took  hla  Win- 
chester rifle  and  began  shooting  at  a  can  up- 
on the  ground,  firing  six  or  eight  shots,  and 
declaring  that  "this  is  the  way  I  am  going 
to  kill  one  or  two  to-night"  He  then,  still 
carrying  his  rifle,  went  into  the  Mlrando 
tent,  stumbled  over  some  harness,  fell  down, 
got  up,  and  asked  who  had  pushed  him.  Be- 
ing told  that  nobody  had,  he  said,  "I'll  go 
out  and  kill  two  or  three."  He  walked  out- 
side and  began  firing  his  rifle.  He  discharg- 
ed three  shots,  the  third  striking  Machsdo, 
who  was  standing  «t  the  entrance  of  Car- 
rissosa's  tent,  a  short  distance  away,  kill- 
ing him  instantly.  Thereupon  defmdant  re- 
quested one  of  the  men,  Tlburdo  PoUorena, 
to  have  Santos  Carrlssosa,  the  camp  fore- 
man or  "boss,"  send  him  $5.  He  then  fled 
from  the  camp,  and  was  arrested  in  Mexi- 
co several  months  later.  Defendant's  de- 
fense was  that  he  bad  been  drinking  heavily 
In  the  afternoon ;  that  he  fell  into  a  drunk- 
en slumber,  did  not  remember  anything  that 
took  place,  and  on  awakening  from  his  drunk- 
en slumber  was  told  that  he  had  better  leave, 
and  did  so.  He  knew  that  he  did  not  fire 
pistol  cartridges  from  his  rifle.  The  empty 
shells  found  on  the  ground  at  the  place  of 
the  shooting  were  shells  of  44-caIiber  pistol 
cartridges. 

Appellant's  contentions  against  the  sufll- 
ciency  of  the  evidence  resolve  themselves  in- 
to two  propositions:  First,  that  he  was 
drunk  at  the  time  of  the  shooting;  that 
there  is  no  proof  of  malice  on  his  part  to- 
ward or  against  Machado;  that  no  enmity 
Itetween  them  is  shown  to  have  existed,  and 
there  was  therefore  no  motive  for  the  crime. 
Second,  that  he  did  not  in  fact  fire  the  shot 
which  killed  Sfachado.  The  evidence  leaves 
little  doubt  but  that  the  defendant's  ugly 
imsslons  were  aroused  by  the  liquor  which 
he  voluntarily  drank;  that,  as  the  Indians 
phrase  it,  "his  heart  was  bad."  There  is  no 
evidence  of  personal  enmity  or  hostility  on 
the  part  of  defendant  against  the  deceased; 
hut  there  is  evidence  that  his  blood  lust  had 
been  aroused,  and  that  he  was  willing  to 
tjlay,  and  did  slay,  without  provocation.  This 
evidence  clearly  indicates  malice.  Wheth- 
er it  be  called  express  or  implied  (Pen.  Code, 
i  188)  is  immaterial.  There  is  enough  to 
Justify  the  jury  in  finding  that  he  stepped  to 
the  door  of  the  tent  with  the  deliberate 
intention  unlawfully  to  take  human  life; 
and,  upon  the  other  hand,  there  is  enough  to 
support  the  finding  that  there  was  no  provo- 
cation at  all,  and  that  the  circumstances  at- 
tending the  killing  showed  an  abandoned  and 
malignant  heart.  Of  course,  his  voluntary 
intoxication  was  no  excuse  for  his  crime 
(Pen.  Code,  |  22),  and  the  question  whether, 
by  reason  of  that  intoxication,  he  was  inca- 
pable of  forming  a  specific  criminal  Intent 
was  one  for  the  Jury  to  pass  upon  under 
Cal.Rep.  118-122  P.— 61 


proper  instruction,  which  the  court  gave, 
and  they  decided  the  question  against  him. 

[X]  There  was  no  motive  for  the  crime  in 
the  sense  that  it  was  shown  to  have  been  for 
revenge  or  the  outgrowth  of  pre-existing 
hostility;  bat,  while  evidence  of  motive  is 
always  permissible  and  ofttimes  valuable,  it 
is  never  essential  to  the  proof  of  the  crime. 
People  V.  Durrant,  116  CaL  179,  48  Pac.  75. 
Yet,  in  another  sense,  motive  sufllciently  ap- 
pears. The  act  was  the  exiwession  of  a  mind 
iniaued  by  intoxicants,  brutal,  malignant, 
and  on  murder  bent 

[S]  2.  The  evi^enice  which  appellant  con- 
tends indisputably  shows  that  he  did  not 
fire  the  fatal  shot  is  the  following:  The 
rifle  was  a  44-caHber  Winchester  repeating 
rifle.  From  it  could  be  discharged  44-caliber 
Colt  pistol  cartridges.  The  bullet  which  klU- 
ed  Machado  was  a  bullet  from  such  a  cart- 
ridge. The  shells  near  the  door  of  Mirando's 
tent  where  the  defendant  stood  when  the 
shots  were  fired  were  shells  of  exploded 
pistol  cartridges.  Bxperts  testified  that  these 
pistol  cartridges  were  not  fired  from  the  rl- 
fie,  because  the  Indentations  made  In  the 
caps  of  the  shells  by  the  firing  pin  were  dif- 
ferent indentations  from  those  that  would 
have  been  made  by  the  firing  pin  of  the  rifle. 
It  is  sufficient  as  against  this,  to  state  that 
there  was  the  positive  testimony  of  one  eye- 
witness, Tiburcio  PoUorena  that  he  saw  the 
defendant  actually  fire  the  shots  from  his  ri- 
fle. But,  in  addition,  the  Jury  was  not  tx)und 
to  believe  the  testimony  of  the  experts,  and 
might  have  concluded,  since  no  evidence  was 
offered  to  the  contrary,  that  the  firing  pin  of 
the  rifle  had  been  tami)ered  with  after  the 
homicide.  Indeed,  if  such  were  the  case,  it 
would  not  be  the  first  Instance  In  which  an 
attempt  has  been  made  to  defeat  justice  in 
precisely  this  way.  Taylor  r.  Common- 
wealth, 90  Va.  109,  17  S.  B.  812. 

[4]  3.  The  prosecution  undertook  to  show 
that  after  his  arrest  the  defendant  escaped 
from  Jail  and  fied.  The  offer  of  evidence  to 
this  effect  was  excluded.  The  district  attor' 
ney,  after  one  objection  had  been  sustained, 
a  second  time  asked  the  sheriff,  who  was  on 
the  witness  stand,  if  the  defendant  continu- 
ously remained  in  his  custody,  and  a  second 
time  the  question  was  ruled  to  be  Improper. 
Misconduct  is  predicated  upon  this.  But 
there  was  no  such  willful  persistence  In  ask- 
ing Improper  questions  as  to  merit  censure, 
much  less  reversal,  since  the  ruling  erred  la 
favor  of  the  defendant  People  v.  Schafer, 
119  Pac.  920. 

[S,  I]  4.  By  questions  directed  to  the  de- 
fendant it  was  sought  to  be  shown  that  he 
fled  because  he  was  told  by  a  man  (unknown 
and  unnamed)  that  two  other  men  with  guns 
were  in  pursuit  of  him.  The  defendant  was 
asked  to  give  the  conversation  which  he  had 
with  this  unknown  man,  and  an  objection  to 
this  question  was  properly  sustained.  There 
was  not  disclosed  to  the  court,  as  it  could 
and  should  have  been,  the  nature  of  the  con- 
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versation  sought  to  be  elicited.  On  the  oth- 
er hand,  under  proper  Interrogatories  and 
proper  showing,  the  defendant  would  have 
the  clear  right  to  explain  his  flight.  In  this 
connection  the  court  gave  the  usual  Instruc- 
tion upon  the  subject  of  flight,  such  an  in- 
struction as  has  recently  been  considered  by 
this  court  In  People  v.  Jones,  117  Pac.  176. 
It  is  unnecessary  to  repeat  what  is  there 
said  discountenancing  the  giving  of  such  an 
instruction  and  the  criticism  upon  the  in- 
struction given,  because  of  an  absence  of  the 
qualiflcntion  that  the  defendant,  at  the  time 
of  his  flight,  Imew  he  was  charged  with  the 
crime.  We  would  not  feel  impelled  to  re- 
verse this  case  for  this  sole  reason;  but  this 
admonition  has  been  deemed  proper  In  view 
of  the  reversal  which  must  be  ordered  for 
the  reason  next  to  be  considered. 

[7]  5.  At  the  very  outset  of  his  Instruc- 
tions, at  the  request  of  the  district  attorney, 
the  court  instructed  the  Jury  as  follows:  "It 
is  the  duty  of  the  Jury  to  decide  whether 
the  defendant  be  guilty  or  not  guilty  of  the 
ofTense  charged,  considering  all  the  evidence 
submitted  to  you  in  the  case.  It  Is  not  for 
you  to  consider  the  penalty  prescribed  for 
the  punishment  of  the  offense  at  all.  If  you 
are  aware  of  the  penalty  prescribed  by  law. 
It  is  your  duty  to  disregard  that  knowledge. 
In  other  words,  your  sole  duty  is  to  decide 
whether  the  defendant  Is  guilty  or  not  guilty 
of  the  offense  with  which  he  Is  charged." 
However  appropriate  such  an  instruction 
naay  be  in  criminal  cases  other  than  murder, 
the  giving  of  it  In  the  case  of  murder  Is 
grave  and  manifest  error.  For  In  the  crime 
uf  murder  in  the  flrst  degree,  the  crime  with 
which  this  defendant  was  charged.  It  Is  the 
exclusive  province  of  the  Jury,  and  not  at 
all  of  the  court,  to  fix  the  punishment  So 
true  Is  this  that,  so  far  from  its  being  the 
duty  of  a  Jury  to  disregard  its  knowledge, 
if  It  Is  aware  of  the  penalty  prescribed,  It 
Is  the  duty  of  the  court  carefully  to  instruct 
the  Jury  as  to  the  solemn  responsibility  of 
fixing  the  punishment  which  the  law  has  im- 
posed upon  it.  People  v.  Olsen,  80  Cal.  122, 
22  Pac.  125;  People  v.  Leary,  105  Cal.  486, 
:t9  Pac.  24;  State  v.  Melvin,  11  La.  Ann. 
535;  State  v.  Gilbreath,  130  Mo.  500,  32  S. 
W.  102.3.  Nor  need  time  be  si)ent  in  pointing 
out  the  gravity  of  such  an  error  and  the 
tremendous  consequences  which  may  follow 
to  a  defendant  from  it.  Suttlce  it  to  say  that 
It  involves  the  difference  between  life  and 
death. 

[8]  There  is  left  but  the  one  Inquiry:  Was 
the  error  and  injury  of  this  Instruction  any- 
where, in  any  way,  averted  or  cured?  A  re- 
view of  all  of  the  Instructions  given  compels 
an  answer  in  the  negative.  Nowhere  was 
the  Jury  told  what  alternative  punishments 
tor  murder  in  the  flrst  degree  the  law  has 
prescribed;  nowhere  were  they  told  that  the 
decision  as  to  which  of  the  two  punishments 


should  be  Inflicted  was  a  high  duty  Imposed 
by  law  upon  them.  All  that  appears  further 
In  this  connection  is  that  the  court  stated  to- 
the  Jury  before  their  retirement :  "The  clerk 
has  prepared  five  forms  of  verdict  You  will 
use  the  one  which  will  comply  with  whatever 
verdict  you  will  arrive  at."  In  connection 
with  this  language,  there  was  handed  to  the 
Jury  five  forms  of  verdict,  the  flrst  of  which 
was  as  follows:  "We,  the  Jury  in  the  above- 
entitled  action,  flnd  the  defendant  guilty  of 
murder  In  the  flrst  degree."  The  second: 
"We,  the  Jury  In  the  above-entitled  action, 
flnd  the  defendant  guilty  of  murder  In  the 
flrst  degree,  and  shall  suffer  imprisonment  In 
the  state  prison  for  life."  But  If  It  be  con- 
ceded that  these  verdicts  so  delivered  to  the 
Jury  by  the  clerk  form  a  part  of  the  court's 
instructions,  it  would  be  Impossible  to  say 
that  they  did  or  could  oi)erate  to  control  the 
minds  of  the  Jury  against  the  solemn  admo- 
nition of  the  court  that  it  was  not  for  them 
to  consider  the  penalty  prescribed  for  the 
punishment  of  the  offense  at  all.  It  could 
only  result  In  the  giving  of  Instructions  radi- 
cally conflicting  and  involving  not  only  the- 
question  of  human  liberty,  but  of  human 
life. 

None  of  the  rulings  of  the  court  upon  the 
reception  or  rejection  of  evidence  requires 
speciflc  comment;  but  for  the  reasons  given 
the  Judgment  and  order  appealed  from  are 
reversed,  and  the  cause  remanded. 

We  concur:  BEATTT,  C.  J.;  SHAW,  J.;. 
ANGELLOTTI,  J. ;   LORIGAN,  J. 

'^^'^'^^^  18J  Cal.  at 

BUCK  T.  CANTT.    (S.  F.  .'5,340.) 
(Supreme  Court  of  California.    Feb.  21,  1912. 

Rehearing  Denied  March  11,  1912.) 
1.  Taxation    (5   679»)— Tax   Sale— Resale- 
Notice— Requisites. 

Under  Pol.  Code.  $  3897,  relating  to  resale 
of  lands  bought  bv  the  state  at  tax  sales,  as 
amended  in  1905  (St.  1905,  p.  31),  publioation 
of  notice  of  the  sale  and  mailing  of  a  copy  of 
such  notice  to  the  last  known  post  office  ad- 
dress of  the  party  to  whom  the  land  was  last 
assessed,  as  therein  required,  are  both  juris- 
dictional prerequisites  to  a  valid  sale. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  a  1361,  1362;    Dec.  Dig.  i  «79.»1 

3.  Taxation  (§  615*)— Tax  Salk  —  Resale- 
Statutes  GOVEHNISO. 

After  the  amendment  of  1905  (St.  llHCi. 
p.  31)  to  Pol.  Code,  i  3897.  requiring  a  notice 
of  a  resale  of  lands  bought  by  the  state  at 
tax  sale  to  be  mailed  to  the  person  to  whom 
tile  land  was  last  assessed,  was  passed,  but 
before  it  took  effect,  the  Controller  author- 
ized a  tax  collector  to  sell  land  which  had 
previously  been  deeued  to  tbe  state  tor  non- 
payment of  taxes,  and  the  collector  pulilished 
the  notice  of  sale,  as  required  by  the  uricinal 
section,  but  did  not  mail  a  copy  of  the  notice 
to  the  owner,  as  required  by  the  amendment. 
The  sale  was  had  after  that  amendment  took 
effect.  Held,  that  the  sale  was  void,  since,  by 
the  re-enactment  and  publication  of  the  amend- 
ed section,  as  required  by  Const,  art  4,  g  24, 
the    original    section   under    which    the    steps 
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preliminai?  to  the  Bale  were  taken  had  ceased 
to  exist  before  the  sale,  and  the  amendment 
contained  no  saving  cianse. 

[Ed.  Note.— For  other  cases,  see  Xaxation, 
Dec.  Dig.  S  615.*1 

3.  Taxation  (|  614»)— Tax  Saucs— Kisaijb— 
PowBR  OF  Legislature. 

The  method  of  conducting  tax  sales,  and  re- 
sale of  land  bought  by  the  state,  including  the 
determination  of  the  character  of  notice  le- 
quired,  is  wholly  within  the  control  of  the  Leg- 
islature. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  }  12(53 ;    Dec.  Dig.  {  tS14.«] 

4.  Taxation  (S  679*)— Tax  Sales— Resaib— 
Notice— Object. 

The  object  of  the  amendment  of  1905  (St. 
1905,  p.  3)  to  Pol.  Code,  S  8897,  requiring  the 
giving  of  notice  by  mail  to  the  owner  of  land 
to  be  sold  by  the  state  after  tax  deed  to  it,  is 
to  give  him  a  better  opportunity  to  redeem. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  8J  1361,  1362;    Dec.  Dig.  f  e79.*] 

6.  CoNSTrnmoNAL  Law  (§  106* )— Statutes 
—Vested  Kiohts— Notice  of  Tax  Sale. 
The  amendment  of  1905  (St.  1905,  p.  31) 
to  Pol.  Code,  i  3887.  reauiring  the  mailing  of 
a  notice  to  the  owner  of  land  to  be  sold  by  the 
state  after  tax  deed  to  it,  construed  to  apply  to 
sales  after  its  passage,  although  the  notice  re- 
quired by  the  old  section  had  been  given  before 
the  amendment  took  effect,  does  not  impair  any 
vested  rights,  since  the  state  had  no  vested  right 
to  sell  the  land  under  the  old  section,  and,  if  it 
had,  the  amendment  would  not  impair  the 
right,  but  merely  change  the  method  of  exer- 
cising it. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Dec.  Dig.  {  10«.*] 

6.  Constitutional   Law    (§   191*)— Retro- 
active Statutes— Validity. 

The  amendment  of  1905  (St.  1905,  p.  31) 
to  Pol.  Code,  i  3807,  requiring  the  mailing  of  a 
notice  to  the  owner  of  land  to  be  sold  by  the  state 
after  the  tax  deed  to  it,  construed  to  apply  to 
sales  after  its  passage,  although  the  notice  re- 
quired by  the  old  section  had  been  given  before 
the  amendment  took  effect,  is  not  invalid  on  the 
ground  that  it  is  retroactive,  since  it  affects  only 
the  remedy  under  which  the  right  of  sale  may  be 
exercised,  and  such  a  statute  may  be  retroactive. 
[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  §  534;  Dec.  Dig.  §  191.'] 

7.  Taxation    ({   788*)- Tax  Deeds— Jubis- 
DicTioN— Burden. 

Although,  by  Pol.  Code,  g  3898,  recitals  of 
jurisdictional  facts  in  a  tax  deed  are  prima 
facie  evidence  of  their  existence,  yet,  if  the 
deed  does  not  recite  a  jurisdictional  fact,  the 
party  claiming  title  thereunder  must  prove 
such  fact. 

[Ed.  Note. — For  other  cases,  see  Taxation. 
Dec.  Dig.  i  788.*] 

8.  Appeal  and  Error   (|  1071*)— Review- 
Harmless  Error— Findings. 

Where,  in  an  action  to  quiet  title,  defend- 
ant claimed  under  a  tax  deed,  and  the  court 
lound  li.at  notice  of  the  sale  was  not  mail- 
ed to  the  owner,  as  required  by  the  amend- 
ment of  1905  (St.  1905,  p.  31)  to  Pol.  Code, 
§  3897,  which  finding  did  not  rest  for  its  suffi- 
ciency on  any  other  findings,  or  on  testimony 
admitted  over  objection,  judgment  for  plaintiff 
will  not  be  reversed,  although  other  findings 
and  rulings  were  erroneous,  since  this  finding 
alone  justified  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4234-4239;  Dec.  Dig.  § 
1071.»] 


9.  Appeal  and  Ebbob   (f  178*)— Issues  ih 
LowEX  CouxT— Reliee  Not  Asked. 

In  an  action  to  quiet  title,  the  complain- 
ant did  not  show  the  particulars  of  defendant's 
claim.  In  the  amended  answer,  defendant 
claimed  title  under  a  tax  deed,  and  alleged  the 
payment  of  a  certain  sum  to  the  state,  there* 
for,  but  merely  as  showing  his  title,  and  not 
as  the  basis  of  a  lien  or  claim  against  plain- 
tiff. No  claim  for  repayment  was  made  on 
the  trial.  Held,  that  judgment  for  plaintiff 
would  not  be  reversed  for  failure  to  provide 
for  repayment  of  the  amount  paid  by  defend- 
ant, since  judgments  will  not  be  reversed  for 
failure  to  give  relief  not  embraced  in  the 
pleadings,  or  urged  on  the  trial 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  1079-1120;  Dec.  Dig.  i 
173.*] 

In  Bank.  Appeal  from  Superior  Court, 
Fresno  County;  Geo.  H.  Church,  Judge. 

Action  by  George  H.  Buck  against  D.  J. 
Canty.  From  a  judgment  for  plaiutifl,  and 
from  an  order  denying  a  new  trial,  defend- 
ant appeals.    Affirmed. 

Carter  &  Carter  and  Stanton  L.  Carter, 
for  appellant.  Frank  H.  Short  and  F.  E. 
Cook,  for  respondent  Edward  O.  Harrison, 
amicus  curliB. 

LORIOAN,  3.  This  Is  an  action  to  quiet 
title  to  lands  Id  Fresno  county  of  which 
plalntitr  is  conceded  to  be  the  owner,  unless, 
as  is  claimed  by  defendant,  the  latter  acquir- 
ed title  thereto  under  a  tax  deed  from  the 
state. 

The  trial  court  found  this  tax  deed  to  be 
void,  and  entered  judgment  in  favor  oif  the 
plaintiff,  from  which,  and  an  order  denying 
his  motion  for  a  new  trial,  defendant  ap- 
peals. 

The  land  in  controversy  was  sold  to  the 
state  on  July  3,  1896,  on  account  of  delin- 
quent taxes  for  the  year  1895,  and  on  March 
31,  1905,  a  deed  to  the  state  therefor  was 
made  by  the  tax  collector.  On  April  6,  1905, 
written  authorization  was  Issued  by  the  Con- 
troller of  the  state,  directing  said  tax  collec- 
tor to  sell  said  property  as  required  by  sec- 
tion 3897  of  the  Political  Code,  as  amended 
In  1897.  Pursuant  to  the  section  referred  to, 
the  tax  collector  published  notice  that  a 
public  sale  of  the  property  would  be  made 
by  him  on  May  16,  1905,  on  which  date  It 
was  made,  the  defendant  becoming  the  pur- 
chaser, and  on  June  6,  1905,  receiving  from 
the  said  tax  collector  the  tax  deed,  the  va- 
lidity of  which  is  in  question. 

On  the  trial,  both  the  deed  to  the  state 
and  the  deed  from  the  state  under  the  tax 
sale  proceedings  were  attacked  by  respond- 
ent, and  the  findings  of  the  court  were  that 
both  wp'-^  void.  The  same  claim  of  inva- 
lidity as  to  both  Is  relied  on  here  by  respond- 
ent in  support  of  such  findings  In  resiionse 
to  the  attack  made  upon  them  by  the  appel- 
lant. We  deem  it  necessary,  however,  to  con- 
sider only  the  question  of  the  validity  of  the 
sale  under  which  the  deed  from  the  state  to 
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tbe  appellant  was  made,  and  restricting  that 
consideration  to  the  question  whether  the 
jurisdictional  prerequisites  to  a  valid  sale  of 
the  property  by  the  state  were  observed. 

Section  8897  of  tbe  Political  Code,  as 
amended  in  1897,  provided,  as  to  property 
acquired  by  the  state  under  delinquent  tax 
sales  and  which  the  Controller  might  order 
sold  by  tbe  tax  collector,  that  in  malting  sale 
under  such  authorization  the  tax  collector 
"must  give  notice  of  such  sale  by  first  pub- 
lishing a  notice  for  at  least  three  consecu- 
tive weeks  in  some  newspaper  published  in 
tbe  county  or  city  and  county,  or  if  there  be 
no  newspaper  published  therein,  then  by 
posting  a  notice  in  three  conspicuous  places 
In  the  county,  or  city  and  county.  ♦  •  •  •» 
Thus  the  section  stood  at  the  time  the  Ctin- 
troUer,  on  April  6,  1905,  Issued  his  authoriza- 
tion, and  when  the  tax  collector  commenced 
the  publication  of  his  notice  of  sale  there- 
under. The  section  was,  however,  amended 
by  the  I«glslature  at  its  session  in  1905.  St. 
1906,  p.  31.  Tbe  amendment,  while  still 
providing  for  a  notice  of  sale  by  publication 
and  the  contents  of  the  notice,  added  this 
additional  requirement  as  to  notice,  to  wit: 
"It  shall  be  tbe  duty  of  the  tax  collector  to 
mall  a  copy  of  said  notice,  postage  thereon 
prepaid,  to  the  party  to  whom  the  land  was 
last  assessed  next  before  the  sale,  if  such 
address  is  known."  This  amendatory  act 
was  approved  by  the  Governor  on  March  1, 
1905,  which  was  over  a  month  prior  to  the 
date  of  the  authorization  of  the  Controller, 
directing  the  sale,  and  necessarily,  at  least, 
for  as  long  a  i>eriod  before  any  publication 
of  the  notice  could  be  made  by  the  tax  col- 
lector, and  the  act  was  in  effect  for  15  days 
prior  to  the  date  fixed  for  the  sale,  which 
was  noticed  for  May  16,  1905.  The  tax  deed 
here  in  question  from  the  state  to  the  de- 
fendant shows  that  tbe  only  notice  given 
was  by  publication,  commenced  and  complet- 
ed under  the  section  as  It  stood  prior  to  the 
amendment;  and  the  court  found,  and  it  Is 
conceded,  that  no  other  notice  was  given  by 
tbe  tax  collector. 

On  this  appeal  two  questions  are  present- 
ed and  arise  under  the  amendment:  First,  is 
It  a  jurisdictional  prerequisite  to  a  valid  tax 
sale  that,  in  addition  to  publication  of  no- 
tice of  sale,  a  copy  thereof  shall  be  mailed 
by  the  tax  collector  to  the  last  known  post 
office  address  of  the  party  to  whom  the  land 
was  last  assessed;  and  second,  if  it  is  a  ju- 
risdictional prerequisite,  was  it  necessary  to 
give  it  where,  in  the  instant  case,  the  sale 
was  actually  made  after  tbe  amendment  took 
«ffect,  but  where  notice  of  sale  was  published 
under  tbe  old  section,  and  the  publication 
completed  prior  to  the  taking  effect  of  the 
amendment? 

[1]  As  to  tbe  first  point  Since  this  ap- 
peal was  taken,  it  was  decided  by  this  court 
that  it  is  just  as  essential  to  the  validity  of 
a  sale  under  the  amendment  to  section  3897 
to  mall  the  notice  to  the  person  to  whom  the 


land  was  last  assessed,  when  his  last  post 
office  address  is  known  to  the  tax  collector, 
as  it  is  to  give  notice  by  publication;  that 
both  notice  by  publication  and  by  mall, 
where  the  last  post  office  address  is  known, 
are  essential  to  the  validity  of  the  tar  sale. 
Smith  V.  Furlong,  160  Oal.  522,  117  Pac.  527. 
This  matter  is  there  fully  discussed,  and  noth- 
ing further  need  be  said  oa  that  subject. 

[X]  As  to  the  second  point  Appellant  in- 
sists that  it  was  not  intended  that  the 
amendment  should  operate  retrospectively, 
and  that,  as  notice  by  publication  was  all  tbe 
section  required  at  the  time  notice  was  giv- 
en, and  it  had  been  fully  given  under  it 
when  the  amendment  went  into  effect,  this 
was  a  sufficient  compliance  with  the  stat- 
ute, in  order  to  authorize  and  validate  the 
subsequent  sale;  that  by  the  tax  collector's 
deed  to  it  under  delinquent  tax  sale,  tbe 
state  had  acquired  a  vested  right  in  this 
property,  and  a  vested  right  to  sell  it  under 
the  statute  as  it  stood  l>efore  the  amend- 
ment which  right  to  sell  it  had  proceeded 
to  exercise,  and  the  amendment  cannot  be 
given  retroactive  construction,  so  as  to  im- 
pair or  abridge  those  rights. 

We  do  not  think  those  points  are  well 
taken.  Prior  to  a  sale  of  property  acquired 
by  the  state  at  delinquent  tax  sales,  the  only 
persons  having  relations  to  each  other  with 
respect  to  the  property  are  the  state  and  the 
delinquent  owner.  Property  owners  owe  the 
duty  to  the  state  to  pay  the  taxes  which  it 
has  levied  upon  their  property,  and  on  their 
failure  to  do  so  the  state  takes  their  proper- 
ty in  aid  of  the  collection  of  its  revenues. 
While  provision  is  made  for  tbe  sale  of  such 
property  on  behalf  of  the  state  by  its  pub- 
lic officers  after  tbe  state  has  held  titie  to 
it  for  five  years,  the  settied  policy  of  the 
state  is  to  afford  an  opportunity  to  the  de- 
linquent owner  to  redeem  tbe  property  at  any 
time  before  an  actual  sale  by  the  state  has 
been  made.  To  this  end,  it  has  provided  that 
the  owner  shall,  during  a  period  of  five  years, 
have  an  absolute  right  to  redeem,  and  has 
further  provided,  by  section  3817  of  the  Po- 
litical Code,  that  he  shall  have  this  right  to 
redeem  "at  any  time  »  •  *  before  the 
state  shall  have  disposed  of  the  same," 
which,  of  course,  means  before  an  actual  sale 
by  the  state. 

[3]  Tbe  authority  of  the  Legislature  to 
provide  a  system  under  which  the  state  may 
be  enabled  to  collect  Its  revenues,  ita  right  to 
provide  for  the  acquisition  by  the  state  of 
the  property  of  delinquent  taxpayers,  for  its 
redemption  after  such  acquisition  or  its  sale, 
and  (as  to  the  latter)  the  method  and  proce- 
dure under  which  it  shall  be  sold  on  behalf 
of  the  state  by  its  agents  may  not  lie  ques- 
tioned. These  are  all  matters  witliln  the 
control  of  the  Legislature,  and  this  control 
over  the  method  by  which  the  state  shall  dis- 
pose of  the  property  acquired  by  it  for  de- 
linquent taxes  involves  tbe  right  to  deter- 
mine at  any  time  the  extent  and  character 
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of  notice  which  shall  be  glyen  by  the  agents 
of  the  state  before  the  right  to  make  a  sale 
of  It  shall  attach.  Having  plenary  power 
over  the  matter,  the  Leglslatnre  had  pro- 
vided under  the  old  section — in  harmony 
with  the  policy  of  according  an  opportunity 
to  the  delinquent  owner  to  redeem  at  any 
time  before  the  sale  by  the  state  took  place 
— that  a  sufficient  last  opportunity  would  be 
given  him  by  a  publication  alone  of  the  no- 
tice of  Intended  sale. 

[4]  The  obvious  policy  of  the  amendment 
to  the  section  was  to  afford  a  better  oppor- 
tanity  to  the  delinquent  owner  to  redeem  the 
property  before  actual  sale  by  the  state  by 
requiring,  not  only  notice  by  publication,  bat 
the  additional  and  more  efficacious  notice 
by  mall,  under  the  condition  provided  for  in 
the  amendment 

The  amendment  contained  no  saving  dauae 
as  to  proceedings  theretofore  bad  under  the 
old  section.  The  section,  as  amended,  was 
re-enacted  and  published  in  conformity  with 
article  4,  (  24,  of  the  Constitution,  and  as 
to  such  a  re-enactment  it  is  said,  In  BUlings 
V.  Harley,  6  Cal.  381 :  "If  a  statute  or  sec- 
tion of  a  statute  Is  re-enacted,  It  Is  totally 
Inconsistent  with  the  idea  that  the  old  stat- 
ute or  section  stUl  remains  in  force,  or  has 
vitality  for  any  purpose  whatever.  The  re- 
enactment  creates  a  new  rule  of  action,  and 
even  If  there  was  not  the  slightest  difTerence 
In  the  phraseology  the  latter  alone  can  be 
referred  to  as  the  law,  and  the  former 
stands,  to  all  intents  and  purposes,  as  If  ab- 
solutely and  expressly  repealed."  Bensley  v. 
EUls,  39  Cal.  309;  Huffman  v.  HaU,  102  Cal. 
26,  36  Pac.  417. 

So  that,  within  the  rule  of  these  authori- 
ties, before  the  sale  here  In  question  was 
actually  made,  the  section  which  was  in 
force,  and  under  which  the  preliminary  Ju- 
risdictional steps  to  authorize  It  had  been 
taken,  had  ceased  to  exist  It  had  no  force 
as  part  of  the  law  under  which  a  sale  could 
be  made.  An  entirely  different  method  of 
notice  had  been  provided  and  was  In  oper- 
ation, and  the  proceedings  taken  under  the 
old  section  became  functus  officio  immediate- 
ly after  the  amendment  went  into  effect. 

But  It  is  insisted  by  appellant  that  to  con- 
strue the  amendment  requiring  the  addition- 
al notice  to  be  applicable  to  all  sales  made 
after  it  went  into  effect,  although  the  requi- 
site notice  under  the  old  section  had  still 
been  given  and  a  right  to  sell  thereunder 
bad  been  acquired,  would  be  violative  of  the 
constitutional  provision  (article  1,  (  16)  pro- 
hibiting the  passage  of  laws  which  are  re- 
troactive in  character;  and  it  is  also  in- 
sisted that  the  amendment,  as  sought  to  be 
applied  to  this  sale,  is  open  to  a  further  ob- 
jection, under  the  same  constitutional  provi- 
sion, as  an  Impairment  or  abridgment  of  a 
right  which  was  vested  in  the  state  to  make 
a  sale  of  this  property  upon  the  notice  pro- 
vided for  and  given  under  the  old  section. 

[I]  As  to  this  claim  of  Impairment  of  a 


right,  there  was  no  vested  or  fixed  right  In 
the  state  to  sell  property  under  the  old  sec- 
tion, or  any  other  section.  That  such  a  right 
existed  is  merely  the  assumption  of  counsel. 
The  Legislature  has  full  control  over  tbe 
sale  of  property  belonging  to  the  state,  which 
It  may  direct  sold,  and  to  regulate  or  change 
at  any  time  the  method  of  its  disposition. 
If  there  was  any  merit  In  this  claim  ad- 
vanced by  counsel,  however  considered,  it 
would  be  sufficient  to  say  that  the  amend- 
ment does  not  at  all  impair  the  right  of  the 
state  to  sell.  In  furtherance  of  tbe  policy 
of  the  state,  and  to  afford  better  opportunity 
of  redemption  by  the  delinquent  owner  be- 
fore actual  sale,  the  Legislature  has  simply 
provided  for  additional  notice  to  be  given 
before  a  sale  may  be  made.  This  does  not 
Impair  the  right  of  the  state  to  sell.  That 
right  Is  still  secured  to  it  The  amendment 
simply  effects  a  change  In  the  method  by 
which  the  right  may  be  exercised ;  a  change 
in  the  remedy,  whereby  additional  opportun- 
ity Is  given  to  the  former  owner,  before  an 
actual  sale,  to  regain  his  property  by  re- 
demption, without  Impairing  tbe  right  of  the 
state  to  proceed  to  sell,  in  case  he  does  not 

[I]  Nor  is  there  any  force  In  the  objection 
to  the  amendment  on  the  ground  that  it  is 
retroactive.  As  we  have  said,  this  amend- 
ment only  operates  upon  the  remedy  under 
which  the  right  of  sale  may  be  exercised. 
It  Is  well  settled  that  the  Legislature  may 
pass  a  statute  which  shall  be  retroactive  In 
character,  and  open  to  no  constitutional  ob- 
jection upon  that  account,  when  it  affects 
the  remedy  only  and  does  not  disturb  vested 
rights  or  obligations  of  a  contract.  "Reme- 
dial statutes  which  are  retrospective,  but 
do  not  impair  contracts  or  disturb  vested 
rights,  are  not  unconstitutional,  and  the  Leg- 
islature may  from  time  to  time,  alter,  change, 
or  modify  tbe  remedy,  provided  that  In  so 
doing  they  do  not  affect  the  right;  but  when- 
ever they  so  far  alter  the  remedy  and  impair 
property  rights,  or  change  or  render  the  right 
scarcely  worth  pursuing,  they  necessarily  Im- 
imir  the  obligation  of  tbe  contract  upon  which 
such  right  is  founded."  Teralta  Land,  etc., 
Co.  V.  Shaffer,  116  Cal.  518,  523,  48  Pac.  613, 
614  (58  Am.  St  Rep.  194).  As  pointed  out, 
this  amendment  does  not  Interfere  with  tbe 
right  of  sale  by  the  state.  It  is  addressed  to 
tbe  procedure  to  be  taken  in  exercising  the 
right  It  affected  merely  a  change  in  the 
remedy  which  it  was  within  the  power  of  the 
Legislature  to  regulate. 

That  an  amendment  of  the  character  here 
under  consideration  affects  merely  the  rem- 
edy, and  hence  is  open  to  no  constitutional 
objection,  either  on  account  of  retroactive 
character,  or  a.&  impairing  rights,  is  settled 
in  Oullahan  v.  Sweeney,  79  Cal.  537,  21  Pac. 
900,  12  Am.  St.  Rep.  172,  discussed  in  John- 
son V.  Taylor,  150  Cal.  201,  88  Pac.  003,  lO 
L.  R.  A.  (K.  S.)  818,  110  Am.  St  Rep.  181. 
In  that  case,  there  was  Involved  an  amend- 
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ment  to  section  3785  of  the  Political  Code 
(St.  1891,  p.  133),  which  amendment  proTided 
that  a  purcliaser  at  tax  sales  should,  30  days 
prevlons  to  the  expiration  of  the  time  for 
redemption,  or  30  days  before  he  applies  for 
a  deed,  give  notice  to  the  owner  of  the  prop- 
erty purchased,  or  the  occupant  of  it,  of  the 
time  when  the  right  of  redemption  would  ex- 
pire, or  when  the  purchaser  will  apply  for  a 
deed,  and  unless  he  did  so  the  owner  of  the 
property  would  have  the  right  of  redemption 
indefinitely  until  such  notice  was  given  and 
the  deed  applied  for.  When  the  tax  sale  in 
that  case  was  made  section  3785  provided 
that  a  redemption  could  be  made  In  12 
months,  and  If  not  made  the  purchaser  could 
obtain  his  deed  without  notice  to  the  owner. 
The  point  made  in  the  case  was  that  it  was 
not  within  the  power  of  the  Legislature  to 
extend  the  time  for  redemption  on  sales 
which  liad  been  made  previous  to  the  amend- 
ment; that  the  attempted  extension  of  the 
period  as  to  them  Impaired  the  validity  of 
the  contract.  It  was  held  that  the  amend- 
ment requiring  notice  applied  to  applications 
for  deeds  on  sales  made  before,  as  well  as 
after,  it  took  effect:  and  to  the  claim  that 
it  impaired  the  validity  of  a  contract  It  was 
answered  that  the  change  affected  the  rem- 
edy merely,  which  was  within  the  control  of 
the  Legislature;  that  the  purchaser  still 
could  obtain  his  deed  at  the  expiration  of 
the  year  by  taking  the  proper  proceeding 
under  the  amendment.  The  same  principle 
applies  here.  The  state  may  still  sell  the 
lands.  The  method  to  be  employed,  the  pro- 
cedure to  be  taken  as  to  notice,  is  changed, 
but  this  affects  the  remedy  merely,  not  tlie 
flubstantive  right  to  sell,  which  may  still  be 
enforced  under  an  ample  remedy  provided 
therefor. 

Reaching  the  conclusion,  then,  that  the 
amendment  was  In  effect  and  operation  be- 
fore and  at  the  time  the  sale  in  question  took 
place,  it  follows  that,  as  notice  of  the  sale 
had  not  been  given  by  the  tax  collector  as 
required  by  the  amendment,  no  Jurisdiction 
to  make  the  sale  was  acquired,  and  the  deed 
to  appellant,  purporting  to  be  made  there- 
under, was  void.  There  was  no  evidence  in 
this  case  as  to  whether  or  not  the  name  of 
the  party  to  whom  the  land  was  last  assessed 
next  before  the  sale  appeared  on  the  assess- 
ment roll.  It  only  api)ears  that  subsequent 
to  1895  the  land  was  each  year  as.sessed  to 
respondent,  and  the  taxes  paid  by  him.  In 
fact,  the  matter  of  such  address  being  known, 
or  not,  was  not  gone  Into  on  the  trial,  and 
It  was  found  and  conceded  that  no  notice,  oth- 
er than  by  publication,  was  attempted  to  be 
given. 

[7]  Section  3898  of  the  Political  Code  pro- 
vides that,  on  receipt  of  the  amount  bid  on  a 
sale  In  behalf  of  the  state,  "the  tax  collector 
must  execute  a  deed  to  the  purchaser  re- 
tlting  the  fact  necessary  to  authorize  such 
sale  and  conveyance,  which  deed  shall  con- 


vey all  the  interest  of  the  state  la  and  to 
such  property  and  shall  be  prima  facie  evi- 
dence of  all  facts  recited  therein."  Under 
this  section,  and  by  virtue  of  the  provisions 
of  the  amendment  we  have  been  considering, 
it  is  made  the  duty  of  the  tax  collector  to 
set  forth  in  a  tax  deed,  as  far  as  notice  is 
concerned,  that  it  had  been  published,  and 
either  that  notice  by  mall  had  been  given,  or 
that  it  had  not  been  on  account  of  the  ad- 
dress of  the  party  to  whom  the  land  was  last 
assessed  not  being  known.  When  these  mat- 
ters are  set  forth  in  the  deed,  It  is  prima 
facie  evidence  of  the  truth  of  the  facts  re- 
cited; but  when,  however,  the  deed  is  silent 
upon  the  matter  of  notice  by  mail — the  giv- 
ing of  which,  when  the  condition  for  It  ex- 
ists, is  Just  as  essential  to  the  validity  of  the 
sale  and  tax  deed  under  it  as  notice  by  pul>- 
licatlon — If  the  deed  is  not  void  on  account 
of  the  absence  of  such  recital,  it  is  at  least 
Incumbent  on  the  party  asserting  title  nnder 
it  to  make  proof  of  these  matters  in  support 
of  his  tax  deed.  When  there  is  a  recital  in 
the  deed,  it  is  prima  facie  evidence  of  the 
fact ;  but  this  is  only  made  so  by  virtue  of 
the  statute,  and  when  there  Is  a  recital.  If 
there  is  no  recital  of  a  matter  affecting  the 
jurisdiction  or  power  of  the  tax  collector  to 
make  a  valid  sale  and  execute  a  valid  deed, 
and  which.  If  inserted,  would  by  force  uf 
the  statute  constitute  prima  facie  evidence, 
the  common-law  rule  prevails,  and  It  is  es- 
sential that  the  person  asserting  title  under 
the  tax  deed  shall  make  proof  of  the  facta 
necessary  to  support  Its  validity.  In  Black- 
well  on  Tax  Titles,  In  considering  the  tax 
deed  from  a  common-law  standpoint,  it  Is 
said,  at  section  8-15 :  "This  deed,  according  to 
principles  of  the  common  law,  is  simply  a 
link  in  the  chain  of  the  grantee's  title.  It 
does  not  ipso  facto  transfer  the  title  of  the 
owner,  as  In  grants  from  the  government  or 
In  deeds  from  man  to  man.  The  oi»erative 
character  of  it  deiiends  upon  the  regularity 
of  the  anterior  proceedings.  The  deed  is  not 
a  title  Itself,  nor  even  evidence  of  it  Its  re- 
citals bind  no  one.  It  creates  no  estoppel  on 
the  former  owner,  and  no  presumption  arises 
on  the  mere  production  of  the  deed  that  the 
facts  upon  which  It  is  based  had  any  ex- 
istence." The  rule  at  common  law  has,  by 
virtue  of  section  3898,  been  changed  to  the 
extent  of  making  the  recitals  of  fact  neces- 
sary to  authorize  the  sale  prima  facie  evi- 
dence of  such  authorization.  When  there  Is 
no  recital  on  the  subject,  the  common-law 
rule  obtains,  and  the  claimant  under  a  tax 
deed  ninst  make  proof  of  the  facts  which  au- 
thorized the  sale,  and  which  sustain  the 
validity  of  his  tax  deed.  No  effort  In  this 
belialf  was  made  by  appellant. 

[8]  An  attack  is  made  by  appellant  on  a 
number  of  other  findings  made  by  the  court 
and  rulings  respecting  the  admission  of  evi- 
dence. But,  assumUig  that  all  these  points 
are  well  taken,  it  would  not  warrant  a  re- 
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venal  of  th.e  Jadgmei^t  or  the  order  denylojs 
a  new  trial.  The  finding  that  the  only  no- 
tice given  by  the  tax  collector  was  by  ptib- 
Ucation  under  the  old  section  Is  entirely  sep- 
arate and  distinct  from  any  other  flndlDg 
made  In  the  case,  and  does  not  rest  for  Its 
sufficiency  on  any  of  the  other  flndtngs  which 
are  attached,  or  on  any  testimony,  the  ad- 
mission of  vHilch  appellant  assigns  aa  error. 
Under  these  circumstances,  as  this  finding  of 
itself  warranted  a  judgment  In  favor  of 
plaintiff  against  the  asserted  title  of  appel- 
lant under  the  tax  deed  from  the  state,  it  la 
Immaterial  to  consider  other  findings  or  mat- 
ters as  to  evidence  which  have  no  relation  to 
and  could  not  affect  this  particular  uncon- 
tested finding. 

[f  1  Appellant  makes  the  furtlKr  point  that 
judgment  should  not  have  been  awarded  re- 
spondent without  requiring  the  latter  to  re- 
fund to  appellant  the  amount  of  taxes,  pen- 
alties, charges,  and  costs  paid  by  him  at  the 
tax  sale,  under  the  general  rule  that  "he  who 
seelcs  equity  must  do  equity."  1  Pom.  Eq. 
Jur.  {  885.  It  may  be  admitted  that  in  a 
proper  case,  and  where  the  point  18*  properly 
presented  to  the  trial  court,  such  reimburse- 
ment should  be  ordered.  As  the  question  is 
involved  In  other  cases  now  pending  in  thia 
court  under  submission,  we  do  not  here  dis- 
cnss  it.  In  the  present  case,  we  do  not  think 
the  record  shows  that  the  question  was  pre- 
sented to  the  court  below.  Under  our  rules 
of  pleading  in  actions  to  quiet  title,  the 
plaintiff  need  not  set  out  the  particulars  of 
the  claim  of  the  defendant  which  he  is  at- 
tacking. He  may  merely  allege  that  the  de- 
fendant asserts  some  interest  or  claim  which 
is  without  right  This  the  plaintiff  did,  and 
nothing  more.  The  complaint,  therefore, 
does  not  show  that  there  was  any  equitable 
right  in  the  defendai^t  or  duty  j,ustly  owing 
to  him  from  the  pla.ln,tiff  upon  wl^lch  the 
rule  above  quoted  could  be  invoked.  The 
equity  of  the  defendant  not  being  aiJ^arent 
on  the  face  of  the  complaint,  the  only  other 
way  by  which  it  «o«l^  be  presented  would  be 
by  setting  it  up  in  the  answer.  The  defend- 
ant made  no  such  answer.  He  merely  denied 
plaintiff's  title,  aod  allege4  in  general  terma 
that  he  was  himaelf  the  owner.  By  leave  of 
court,  after  the  trial  and  before  the  decision 
below,  he  filed  an  amendment  to  his  answer. 
In  this  he  alleged  that  he  was  the  owner  un- 
der and  by  virtue  of  a  deed  from  the  state, 
based  upon  a  delinquent  tax  sale,  that  the 
plaintifTs  claim  to  the  land  was  without 
right,  and  he  thereupon  asked  that  plaintiff 
take  nothing,  and  that  the  defendant  be  ad- 
judged the  owner,  and  the  plaintiff  be  en- 
joined  from  asserting  any  title  or  claim  to 
the  land,  and  for  such  other  and  further  re- 
lief as  should  he  meet  and  proper.  In  setting 
out  his  title  under  the  deed  from  the  state, 
he  alleged  that  he  had  paid  to  the  state  as 


the  purchase  prin^  of  the  land  the  sum  of 
$2S.!i6.  The  findings  declare  this  allegation 
to  be  true.  The  record  does  not  show  that 
this  money  was  applied  on  taxes,  or  that  the 
defendant  paid  any  other  sum.  The  fact  of; 
such  payment  is  alleged  merely  as  one  of  the' 
incidents  leading  up  to  the  defendant's  ac- 
quisition of  the  title,  and  not  as  a  basis  for 
a  Uen  on  the  land  or  claim  against  the  plain- 
tiff. Perhaps  such  payment  might  have  liaen 
siBt  up  as  a  basis  for  the  claim  tliat  ttie  Jadg< 
ment  should  provide  for  its  r^ayment.  If, 
on  the  trial,  the  point  had  been  urged  and 
judgment  for  repayment  given  accordingly, 
It  is  probable  that  the  judgment  would  not 
have  been  reversed  on  appeal  by  plaintiff,  on 
the  ground  that  there  was  no  pleading  to 
support  It  However  this  may  be,  it  is  clear- 
ly apparent  from  the  answer  as  a  whole  and 
ftom  the  proceedings  at  the  trial  that  the 
allegation  was  not  made  as  a  basis  for  such 
relief,  and  that  the  dalm  for  such  relief  was 
not  brought  to  the  attention  of  the  trial 
court.  The  case  comes  within  the  familiar 
rule  that  a  judgment  will  not  be  reversed  on 
appeal  l>ecause  of  the  failure  of  the  lower 
court  to  give  relief  not  embraced  in  the 
pleadings,  and  which  it  was  not  asked  to 
give;  that  is,  In  effect,  for  an  error  which 
the  trial  court  did  not  make. 

The  judgment  and  order  appealed  from 
are  affirmed. 

We  concur:    SHAW,  J.;    HENSHAW,  J.; 
ANGBLtXXrTI,  J. ;   MBLVIN,  J. 


18  CaV.  App.  ».' 
BRADFORD  v.  BOARD  OF  EDUCATION  ■ 
OF  CITY  AND  CWUNTY  OF  SAN 
FRANCISCO  et  al,    (Civ.  969.) 

(District  Court  of  Appeal,  First  District  Cal- 
ifornia.   Jan.  10,  1012.    Reheariag  De- 
nied by  Supreme  Court  March  8,  1A12.) 

1.  CONSTITtTTIOWAI,   LaW    (|   205*)— STATUTES 

(I     96*)— Peivujcges     and     Ijwumties— 
Special  Laws — Greek  IiETTEtt  Fkatebni- 

TIES 

St.  1909,  p.  332,  which  prohibits  secret 
fraternities  in  public  schools,  ^oes  not  violatf 
Const,  art.  1,  |  21,  or  article  4,  §  25,  prohibit- 
ing special  privileges  or  immunities,  because 
the  act  does  not  extend  to  normal  schools,  nor 
because  it  provides  that  it  shall  not  prevent 
membership  in  the  order  of  the  Native  Sons  of 
the  Golden  West,  or  other  kindred  organiza' 
tions  not  directly  associated  with  the  puMie 
schools. 

[Ed.  Note.— For  other  cases,  see  Constitn- 
tionai  Law,  Dec  Dig.  I  205;*  Statutes,  Dec. 
Dig.  f  96.*!| 

2.  Statutes   ({  122*)— Title— Sufficiency. 

St.  1909,  p.  332,  entitled  "An  act  to  pre- 
vent the  formation  and  prohibit  the  existence  of 
secret,  oath-bound  fraterjutie*  iu  tl^  (tobllc 
schools,"  and  prohibiting  pupils  to  join  any 
".secret  fraternity,  sorority  or  club,  wholly 
or  partly  formed  from  membership  of  pupils 
attending  such  public  schools,"  ete.,  does  hot 
violate  Const,  art.  4,  i  24,  which  requires  tliaf 
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the  rabject  of  an  act  ahan  be  expieaaed  in  its 
title. 

[Ed.  Note.— For  other  caaea,  aee  Statntea, 
Dec  Dig.  i  122.»] 

8.  Schools  and  fiCHOOi,  Districts  (|  172^* 
New,  voL  14,  Key  No.  Seriea)— Fbatmnitms 
— "Oath-Bousd"— "Seobet." 

"Oath-bound"  and  "secret,"  aa  ased  in  St 

1909,  p.  332,  prohibiting  "secret,  oath-bound" 

fraternities  in  the  public  schools,  are  aynony- 

moua. 

4.  Schools  and  School  Dibtbictb  (i  172^* 
Netv,  vol.  14,  Key  No.  Series)— "Fbatebni- 

TIES." 

The  word  "fraternities,"  aa  osed  in  St. 
1909,  p.  832,  wliich  prohibits  secret  fraterni- 
ties in  the  public  schools,  includes  organisa- 
tions of  both  sexes,  sororities,  and  dubs. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  p.  2943.] 

6.  CONSTITUTIONAX  LiAW  (8  206*)- Pbivilko- 

is  AND  iMifCNiTiEs— Public  Schools. 
St.  1909,  p.  332,  which  prohibits  secret 
fratemitiea  in  public  schools,  does  not  yiolate 
Const.  U.  S.  Amend.  14,  providing  that  no 
atate  shall  make  or  enforce  any  hw  which 
shall  abridge  the  privileges  and  immunities  of 
citizena  of  the  United  Statea  in  that  it  de- 
prives a  dtixen  of  the  right  to  attend  a  public 
achooL 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Dec.  Dig.  |  206.*] 

6.   CoNSTITnTIONAL  LAW    ({  206*)— PEIVILEQ- 

XS   AND    IMKCNITISS. 

The  rights  and  privileges  granted  to  citi- 
■ens  dependent  solely  npon  the  laws  of  the 
atate  are  not  within  Const.  U.  S.  Amend.  14, 
which  provides  that  no  state  shall  make  or 
enforce  any  law  abridging  the  privileges  and 
immunities  of  citizens  of  the  United  States. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Dec.  Dig.  |  206.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  3.  M.  Seawell, 
Judge. 

Petition  for  -writ  of  mandate  by  Doris 
Bradford,  through  Rath  Bradford,  her  guard- 
Ian  ad  litem,  against  the  Board  of  Ijiduca- 
tlon  of  the  City  and  Comity  of  San  Fran- 
cisco and  others.  From  a  Judgment  deny- 
ing tb9  writ,  plaintiff  appeals.     AfiSrmed. 

Weinmann,  Wood  &  Cnnba  and  L.  R.  Wein- 
mann,  for  appellant  Percy  V.  Long,  City 
Atty.,  and  John  F.  English,  Asst  City  Atty., 
for  respondents. 


KBRRIQAN,  J.  This  is  an  appeal  from 
an  order  and  Judgment,  denying  the  petition- 
er a  writ  of  mandate  to  compel  the  respond- 
ents, the  board  of  education  of  the  city  and 
connty  of  San  Francisco  and  the  members 
thereof,  to  admit  petitioner  as  a  pupU  to  the 
Girls'  High  School  of  San  Francisco,  said 
board  having  theretofore  suspended  her  for 
the  reason  that,  while  enrolled  as  a  pupil  In 
said  school,  she  Joined  and  became  a  mem- 
ber of  a  secret,  oath-bound  Qreek  letter  so- 
rority existing  in  said  school  in  violation  of 
•  recent  act  of  the  Leglslatnr& 

In  the  year  1909  there  was  enacted  In  this 
state  the  following  statute: 


"An  act  to  prevent  the  formation  and  prohib- 
it the  existence  of  secret,  oath-bound  fra- 
ternities In  the  pabllc  scboola 

"The  pec^le  of  the  state  of  California,  repre- 
sented In  Senate  and  Assembly,  do  enact 
as  follows: 

"Section  1.  From  and  after  the  passage  of 
this  act  it  shall  be  unlawful  for  any  pupil, 
enrolled  as  such  In  any  elementary  or  sec- 
ondary school  of  this  state,  to  Join  or  become 
a  member  of  any  secret  fraternity,  sorority 
or  club,  wholly  or  partly  formed  from  the 
membership  of  pupils  attending  such  public 
schools,  or  to  take  part  in  the  organization 
or  formation  of  any  such  fraternity,  sorority 
or  secret  club;  provided  that  nothing  In  this 
section  shall  be  construed  to  prevent  anyone 
subject  to  the  provisions  of  the  section  from 
Joining  the  order  of  the  Native  Sons  of  the 
Golden  West  Native  Daughters  of  the  Gold- 
en West,  Foresters  of  America  or  other  kin- 
dred organizations  not  directly  associated 
with  the  public  schools  of  the  state. 

"Sec.  2.  Boards  of  school  trustees  and 
boards  of  education  shall  have  full  power 
and  authority  to  enforce  the  provisions  of 
this  act  and  to  make  and  enforce  all  rules 
and  regulations  needful  for  the  govemm^it 
and  discipline  of  the  schools  under  tbelr 
charge.  They  are  hereby  required  to  en- 
force the  provisions  of  this  act  by  snapend- 
ing,  or,  if  necessary,  expelling  a  pupil  in  any 
elementary  or  secondary  school  who  refuses 
or  neglects  to  obey  any  or  all  such  rules  or 
regulations."     St  1909,  p.  332. 

Following  the  enactment  of  this  statute, 
the  board  of  education  of  the  city  and  coun- 
ty of  San  Francisco  promulgated  certain 
rules  and  regulations  and  passed  resolutions 
having  for  their  object  the  enforcement  of 
this  act  It  appears  from  the  respondents' 
answer  (the  allegations  of  which  are  admit- 
ted to  he  true  by  petitioner's  demurrer  there- 
to and  by  a  subsequent  stipulation  of  the 
parties):  "That  subsequent  to  the  adoi>tlon 
of  the  aforesaid  act  of  the  Legislature  Doris 
Bradford,  petitioner  herein.  Was  a  pupil  oi- 
rolled  as  such  in  the  Girls'  High  School,  a 
secondary  school  in  the  state  of  California; 
that  subsequent  to  the  said  adoption  of  the 
said  act  of  the  Legislature  and  while  such 
an  enrolled  pupil  said  Doris  Bradford  Join- 
ed and  became  a  member  of  a  secret,  oath- 
bound  Greek  letter  sorority  existing  In  said 
Girls'  High  School  and  known  as  the  Omega 
Nu  (Gamma  Beta  Chapter),  partly  formed 
from  the  membership  of  pupils  attending  the 
said  Girls'  High  School;  that  said  Omega  Na 
Sorority  was  at  the  time  said  Doris  Bradford 
became  a  member  of  the  said  Omega  Nu  So- 
rority, ever  since  has  been,and  now  is  direct- 
ly associated  with  the  public  schools  of  the 
state  of  California;  and  that  Doris  Brad- 
ford ever  since  so  Joining  said  sorority  has 
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been  and  still  la  a  member  of  said  Omega 
Nu  Sorority."  The  said  answer  also  set  up 
the  facts  as  to  the  adoption  of  said  rules  by 
said  board  after  the  passage  of  said  act,  and 
the  adoption  by  said  board  of  a  resolution 
suspending  said  i)etitloner  as  a  member  of 
said  school.  To  this  answer  the  petitioner 
demurred,  and  a  hearing  was  had  upon  this 
demurrer.  The  demurrer  being  overruled 
and  the  foregoing  facts  being  stipulated  by 
the  parties,  the  court  gave  judgment  dis- 
missing the  petition  and  denying  petitioner 
all  relief.    The  appeal  is  from  said  judgment 

Before  proceeding  to  a  discussion  of  the 
case,  a  brief  reference  to  the  growth  and  ef- 
fect of  secret  societies  In  the  public  schools 
of  this  country  may  not  be  wholly  superflu- 
ous. The  first  Greek  letter  society  In  a  sec- 
ondary school  was  Alpha  Phi,  a  literary  so* 
clety,  which  became  a  part  of  a  fraternity  In 
1876.  Subsequently  secret  societies,  pattern- 
ed after  college  and  university  fraternities, 
sprang  into  existence  In  the  high  schools  all 
over  the  country  until  now  they  have  "be- 
come so  numerous,"  says  a  writer  on  the 
subject,  "as  to  make  it  necessary  to  manipu- 
late the  Greek  alphabet  In  an  artful  way  In 
order  to  make  the  necessary  distinctions." 
In  time  many  educators  came- to  believe  that 
whatever  good  might  be  claimed  for  college 
fraternities  was  not  shared  by  secret  frater- 
nities organized  among  boys  and  girls  at- 
tending the  preparatory  schools  whose  char- 
acters are  yet  unformed.  It  has  been  said 
of  such  societies  that  they  tend  to  engender 
an  undemocratic  spirit  of  caste,  to  promote 
cliques,  and  to  foster  a  contempt  for  school 
authority.  Doubtless  these  organizations 
have  many  redeeming  features,  and,  we  may 
say,  the  standard  of  excellence  of  some  of 
them  is  such  that  they  are  not  opposed  by 
school  authorities.  Report  of  Commission  of 
Education,  Annual  Reports,  1907,  of  Inte- 
rior Department,  vol.  1,  pp.  487,  441;  En- 
cyclopedia Brltannica  (11th  Ed.)  vol.  11,  p. 
40.  Nevertheless,  In  order  to  curb  what  is 
said  to  be  their  evil  effects  In  secondary 
schools,  rules  and  regulations  have  recently 
been  adopted  by  boards  of  education  in  many 
of  the  cities  of  the  country ;  laws  have  also 
been  enacted  In  Ohio,  Indiana,  Minnesota, 
Kansas,  and  other  states,  either  absolutely 
forbidding  them  or  placing  them  under  con- 
troL  Cases  arising  under  these  laws  and  lo- 
cal regulations  have  come  before  the  courts 
of  those  states,  and  such  courts  have  unl- 
fonnly  held  valid  reasonable  rules  adopted 
by  school  authorities  to  prevent  the  estab- 
lishment and  development  of  these  secret  so- 
cieties in  preparatory  schools.  Wayland  v. 
Board  of  School  Directors,  43  Wash.  441,  86 
Pac.  642,  7  L.  R.  A.  (N.  S.)  352;  WUson  v. 
Board  of  Education,  233  III.  464,  84  N.  E. 
607,  15  L.  R  A.  (N.  8.)  1136,  13  Ann.  Cas. 
330;  Favorite  v.  Bd.  of  Ed.,  235  111.  314,  85 
N.  E.  402;  People  v.  Wbeaton  College,  40 
III.  186. 

It]  Coming  now  to  a  consideration  of  the 


case  at  bar.  It  is  the  contention  of  appellant 
that  the  statute  In  question  Is  void  in  that  it 
contravenes  several  provisions  of  our  Con- 
stitution. Much  is  said  In  the  interesting 
and  Instructive  briefs  of  counsel  about  the 
policy  of  the  Legislature  in  enacting  laws  of 
this  character.  With  that,  however,  this 
court  has  no  concern.  We  are  simply  re- 
quired to  decide  whether  or  not.  In  passing 
the  law  in  question,  the  Legislature  acted 
within  the  limits  Imposed  ui>on  it  by  the 
Constitution.  As  was  said  in  the  case  of 
Wilson  ▼.  Bd.  of  Education,  137  111.  App. 
192,  where  this  very  question  of  secret  fra- 
ternities among  sdiool  pupils  was  being  con- 
sidered: "There  may  be  a  contrariety  of 
opinion  as  to  whether  secret  societies  in 
schools  among  pupils  are  beneficial  or  harm- 
ful to  either  the  pupil  or  the  cause  of  edu- 
cation. In  such  condition,  who  shall  decide 
whether  the  pupUs  should  be  encouraged  or 
not  in  making  afOliation  with  any  of  them? 
The  courts  or  the  board?  It  makes  no  dif- 
ference which  of  them  shall  control  so  far 
as  affecting  the  ultimate  conclusion  is  con- 
cerned, for  the  courts  have  been  quite  out- 
spoken in  their  condemnation  of  such  socle- 
ties  In  schools  as  hurtful  to  the  pupil  and 
detrimental  to  his  educational  progress. 
Even  if  it  were  otherwise.  If  the  rule  is  rea- 
sonable and  equal  in  its  operation,  the  courts 
cannot  impose  their  Judgment  or  opinion 
contrary  or  in  opposition  to  that  of  the 
board,  which.  In  the  promulgation  of  such 
rules,  acts  judicially." 

In  support  of  her  contention  that  the  act 
Is  void,  appellant  first  claims  that  it  contra- 
venes section  21  of  article  1  of  the  Consti- 
tution, providing,  "Nor  shall  any  citizen  or 
class  of  citizens  be  granted  privileges  or  Im- 
munities which  upon  the  same  terms  shall 
not  be  granted  to  all  citizens" ;  and  also 
that  part  of  section  25  of  article  4  provid- 
ing that  the  Legislature  shall  not  pass  local 
or  special  laws,  "granting  to  any  corpora- 
tion, association  or  Individual  any  special  or 
exclusive  right,  privilege  or  Immunity." 

It  is  argued  by  counsel  that  this  contra- 
vention of  constitutional  provisions  arises  be- 
cause the  act  grants  an  immunity  to  certain 
pupils  in  the  public  schools  of  the  state,  vie., 
those  In  the  normal  schools,  In  that  only  the 
elementary  and  secondary  schools  come  with- 
in the  provisions  of  the  act;  that  it  grants 
a  special  privilege  to  such  pupils  by  allowing 
them  to  join  fraternities,  sororities,  and  se- 
cret clubs  while  other  students  in  the  public 
schools  are  punished  for  doing  the  same 
thing;  that  it  grants  a  privilege  and  im- 
munity to  certain  fraternities,  viz.,  the  order 
of  the  Native  Sons  of  the  Gk>Iden  West,  the 
Native  Daughters  of  the  Golden  West,  the 
Foresters  of  America,  and  other  kindred 
organizations  not  directly  associated  with 
the  public  schools,  because  pupils  in  said 
schools  may  join  such  societies  and  not  come 
within  the  inhibition  of  the  act. 

The  questiqn  of  the  construction  and  appll- 
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cation  of  said  section  21  of  article  1  bas  come 
before  the  Supreme  Court  of  tbls  state  in 
many  cases,  and  among  them  quite  recently 
in  the  case  of  Wheeler  t.  Herbert,  152  Cal. 
233, 92  Pac.  357,  where  that  court  said  (speak- 
ing tbrough  Mr.  Justice  Shaw):  "A  law 
applying  uniformly  to  all  citizens  of  a  partic- 
ular class  does  not  violate  this  section  (Const, 
art.  1,  i  21),  if  the  class  Is  one  founded  upon 
some  natural,  Intrinsic  or  constitutional  dis- 
tinction differentiating  Its  members  from  the 
general  body  from  which  the  class  Is  select- 
ed"— citing  California  cases. 

Again,  In  Ex  parte  King,  157  Cal.  at  page 
164,  100  Pac.  at  page  579,  the  Supreme  Court 
had  the  same  question  before  It,  and  said: 
"  •  •  •  A  law  is  general  and  constitutional 
when  it  applies  equally  to  all  persons  embrac- 
ed In  a  class  founded  upon  some  natural  or 
Intrinsic  or  constitutional  distinction.  •  •  • 
If  the  individuals  to  whom  the  legislation  Is 
applicable  constitute  a  class  characterized  by 
some  substantial  qualities  or  attributes  of  such 
a  character  as  to  indicate  the  necessity  or  pro- 
priety of  certain  legislation  restricted  to  that 
class,  such  legislation,  if  applicable  to  all 
m^ubers  of  that  class,  is  not  yiolatlve  of  our 
cpnstttutional  provisions  against  special  legis- 
lation. •  »  ♦  The  question  whether  the 
individuals  affected  by  a  law  do  constitute 
Bucb  a  class  Is  primarily  one  for  the  legisla- 
tive department  of  the  state,  and  it  is  hardly 
necessary  to  cite  authorities  for  the  proposi- 
tion that  when  such  a  legislative  classifica- 
tion is  attacked  in  the  courts  every  presump- 
tion is  tn  favor  of  the  legislative  act  When, 
upon  the  facts  legitimately  before  a  court, 
It  is  reasonable  to  assume  that  there  were 
reasons,  good  and  sufficient  In  themselves, 
actuating  the  Legislature  in  creating  that 
class,  though  such  reasons  may  not  clearly 
appear  from  a  mere  reading  of  the  law,  such 
assumption  will  be  made,  and  the  legislation 
upheld.  To  warrant  a  court  In  adjudging  the 
act  void  on  this  ground,  It  must  clearly  ap- 
pear that  there  was  no  reason  sufficient  to 
warrant  the  legislative  department  In  finding 
a  difference  and  malting  the  discrimination." 

Applying  this  construction  to  the  act  under 
consideration.  It  is  quite  apparent  to  us  that 
the  younger  and  more  immature  pupils  of  the 
public  schools  may  quite  properly  form  a 
class  and  be  made  the  subject  of  this  charac- 
ter of  legislation.  Normal  schools  and  col- 
leges are  attended  by  students  who  are  pre- 
paring for  the  serious  affairs  of  life;  and 
being  older  in  years  and  with  wider  experi- 
ence are  Ijetter  fortified  to  withstand  any 
possible  hurtful  Influence  attendant  upon 
memt>ershlp  in  secret  societies  and  clubs  than 
the  younger  pupils  attending  elementary  and 
secondary  schools,  who  are  less  experienced 
and  more  impressionable. 

We  have  no  doubt  that  there  is  a  suffi- 
cient difference  between  these  last-mentioned 
schools  and  the  normal  to  constitute  a  proper 
basis  for  classification,  and  that  the  statute 


applies  equally  to  all  of  the  particular  class 
mentioned.  Neither  does  the  exception  in 
the  statute  of  the  order  of  the  Native  Sons 
of  the  Golden  West  and  similar  fraternal  so- 
cieties constitute.  In  our  opinion,  an  invalid 
discrimination.  The  act  itself  requires  that 
they  be  not  "directly  associated  with  the  pub- 
lic schools  of  the  state."  It  is  clear  that  the 
Legislature  intended  to  discountenance  only 
secret  societies  in  the  elementary  and  sec- 
ondary schools  which  are  formed  almost  en- 
tirely of  the  pupils  of  such  schools,  and 
which,  in  the  opinion  of  the  Legislature,  were 
calculated  to  diminish  the  efficiency  of  the 
educational  system  of  the  state  and  exert  a 
harmful  Influence  upon  the  younger  pupils  of 
its  schools  as  sacb.  No  such  deleterious  ef- 
fect has  been  or  could  be  attributed  to  the 
occasional  memberslilp  of  such  pupUs  In  the 
fraternal  orders  excepted  in  the  statute,  and 
such  exception  therefore  cannot  be  said  to  be 
arbitrary  or  Invalid. 

We  hold,  therefore,  that  the  act  Is  general 
in  Its  character  and  not  special,  and  does  not 
contravene  the  provisions  of  the  Constitution 
referred  to. 

[2]  The  next  ground  of  attacl:  urged  by 
appellant  is  that  the  act  does  not  conform  to 
that  portion  of  section  24  of  article  4  of  the 
Constitution  which  provides  that  "every  act 
shall  embrace  but  one  subject,  which  shall 
be  expressed  in  Its  title." 

It  will  be  observed  that  the  title  of  the  act 
states  that  it  is  an  act  to  prohibit  the  for- 
mation and  existence  of  "secret,  oath-bound 
fraternities  in  the  public  schools,"  while  the 
body  of  the  act  forbids  the  formation  and  ex- 
istence of  "secret  fraternities,  sororities  or 
clubs."  Basing  her  argument  upon  this  dif- 
ference of  language,  it  is  the  contention  of 
appellant  tliat  the  act  is  broader  in  its 
scope  than  the  title,  for  the  reasons:  First, 
that  the  expression  "secret  fraternities"  is 
broader,  than  "secret,  oath-bonnd  fraterni- 
ties"; and,  second,  that  the  title  mentions 
only  fraternities,  whereas  the  body  of  the  act 
deals  also  with  sororities  and  dubs. 

[3]  In  order  that  a  fraternity  may  be  se- 
cret, a  promise  or  an  agreement  must  be 
made  by  its  members  not  to  reveal  its  pro- 
ceedings or  secret  work,  and  as  to  various 
other  matters,  which  undertaking  is  doubt- 
less invariably  In  the  form  of  a  pledge,  an 
obligatlMi,  or  of  a  nonjudicial  oath.  As  here 
used,  the  compotmd  word  "oath-bound"  is 
synonymous  with  the  word  "secret"  We 
have  no  doubt  that  this  is  the  sense  in  which 
the  term  was  employed  by  the  Legislature. 
Dictionary  definitions  warrant  this  interpre- 
tation of  the  language,  and  judicial  authori- 
ty for  the  same  may  be  found.  In  the  case 
of  State  V.  Gay,  69  Minn.  6,  60  N.  W.  076, 
50  Am.  St.  Rep.  389,  It  is  said  that  an  oath 
"In  its  broadest  sense  includes  any  form  of 
attestation  by  which  a  party  signifies  that  be 
is  bound  in  conscience  to  perform  an  act 
faithfully  and  truthfully."     See,  also,  Coin- 
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monwealth  ▼.  Jarboe,  89  Ky.  143,  12  S.  W. 
138. 

[41  We  think,  also,  that  the  word  "frater- 
nlties"  In  Its  popular  sense  and  as  here  used 
Includes  organizations  of  both  sexes,  sorori- 
ties, and  clubs.  In  this  state  our  Codes  con- 
tain sections  declaring  that  "words  used  In 
the  masculine  gender  Include  the  feminine." 
While  such  sections  apply  specifically  to  the 
Codes  alone,  they  emphasize  the  fact  that  in 
the  enactment  of  laws  the  Legislature  fre- 
quently employs  the  masculine  gender  In 
matters  where  it  is  evident  that  the  feminine 
Is  not  excluded.  E>en  if  the  word  "fraterni- 
ty" could  be  said  to  mean  an  organization 
of  males  only,  It  might  still  be  apparent  from 
the  context  that  it  was  used  In  a  sense  to 
Include  the  opposite  sex  also.  But  without 
resorting:  to  any  such  latitude  of  construction, 
the  word  itself  has  a  broader  signification. 
We  find  the  following  dictionary  defini- 
tions of  "fraternity":  Standard  Dictionary: 
"Brotherhood  or  sisterhood  in  general;"  "a 
body  of  persons  associated  or  held  to  be  as- 
sociated together  by  common  interests  or 
characteristics;"  "a  brotherhood  or  sister- 
hood." "Greek-letter  fraternities.  (U.  8.)  Col- 
lege literary  or  social  organizations  known 
by  the  initial  letter  of  a  Greek  motto  or  the 
like,  and  consisting  usually  of  affiliated  chap- 
ters. *  «  ♦ "  Webster's  International  Dic- 
tionary: "The  state  or  quality  of  being 
fraternal  or  brotherly ;  brotherhood  •  *  ' 
company;  a  brotherhood;  a  society."  Tbub 
It  is  manifest  that  the  word  "fraternity"  in 
the  title  is  broad  enough  to  include  "sorori- 
ty" and  "club"  mentioned  in  the  body  of  the 
statute.  We  conclude  therefore  that  the 
body  of  the  act  Is  not  broader  than  the  title. 

[5]  Finally,  we  are  unable  to  perceive  that 
the  statute  is,  as  claimed  by  appellant,  re- 
pugnant to  the  fourteenth  amendment  to  the 
federal  Constitution,  because  it  deprives  a 
citizen  of  the  right  to  attend  a  public  school 
«f  the  state.  The  part  of  the  constitutional 
provision  relied  upon  by  appellant  reads: 
"No  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  'im- 
munities of  citizens  of  the  United  States." 

[I]  It  has  been  held  that  rights  and  priv- 
ileges granted  to  citizens  which  depend  sole- 
ly upon  the  laws  of  a  state  are  not  within 
this  constitutional  inhibition.  Cory  et  al.  v. 
Carter,  48  Ind.  327,  17  Am.  Rep.  738;  Mar- 
shall V,  Donovan,  etc.,  10  Bush  (Ky.)  681; 
People  ex  rel.  King  v.  Gallagher,  93  N.  T. 
438,  45  Am.  Rep.  232.  The  system  of  public 
schools  of  this  state  is  a  state  institution, 
and  is  subject  to  the  exclusive  control  of  the 
constitutional  authorities  of  the  state.  It  Is, 
of  course,  true  that  the  right  of  attending  a 
public  school  is  capable  of  enforcement  at 
law,  but  it  is  not  such  a  right  as  Is  guaran- 
teed by  the  above-quoted  provision  of  the 
federal  Constitution.  "The  privilege  of  re- 
celvlni;  an  education  at  the  expense  of  the 


state  is  not  one  belonging  to  those  upon 
whom  It  Is  conferred  as  citizens  of  the  Unit- 
ed States,  and  therefore,  so  far  as  the  'priv- 
ileges and  ImmunlfcleB'  clause  of  the  four- 
teenth amendment  is  concerned,  might  be 
granted  or  refused  to  any  individual  or  class 
at  the  pleasure  of  the  state."  6  Am.  &  Etag. 
Ency.  of  Law,  p.  77.  In  Ward  v.  Flood,  48 
Cal.  86,  17  Am.  Rep.  405,  It  was  said:  "It 
will  indeed  be  readily  conceded  that  the  priv- 
ilege accorded  to  the  youth  of  the  state  by 
the  law  of  the  state,  of  attending  the  public 
schools  maintained  at  the  expense  of  the 
state,  Is  not  a  privilege  or  immunity  apper- 
taining to  a  citizen  of  the  Dnited  States  as 
such;  and  it  necessarily  follows,  therefore, 
that  no  person  can  lawfully  demand  admis- 
sion as  a  pupil  in  any  such  school  because 
of  the  mere  status  of  citizenship;  and  it  Is 
perhaps  hardly  necessary  to  add  that  as; 
suredly  no  person  can  be  said  to  have  been 
deprived  of  either  life,  liberty,  or  property 
because  denied  the  right  to  attend  as  a  pupil 
at  such  schools,  however  obviously  insuf- 
ficient and  untenable  be  the  ground  upon 
which  the  exclusion  is  put" 

We  are  of  the  opinion  that  the  statute  at- 
tacked by  appellant  Is  valid  and  constitution- 
al, and  that  the  judgment  appealed  from 
.should  be  aflBrmed,  and  it  is  so  ordered. 

We  concur:   LENNOX,  P.  J. ;  HAm  J. 


U  6»\.  App.  1 
Ex  parte  HENLBT.     (Cr.  175.) 

(District  Court  of  Appeal,  Third  District, 
CaUforua.     Jan.  4,  1912.) 

1.  Drunkards  (|  2*)— Confinement  in  Hos- 
pitals. 

An  affidavit  for  the  .  arrest,  and  commit- 
ment under  St.  1911,  p.  396,  of  an  inebriate, 
which  alleges  that  accused  is  so  far  addicted  to 
the  intemperate  use  of  stimulants  as  to  have 
lost  the  power  of  self-control,  and  that  by 
reason  thereof  he  is  a  fit  subject  for  commit- 
ment to  a  state  hospital  for  the  insane  as  an 
inebriate,  is  sufficient  to  justify  a  warrant  for 
the  arrest  of  accused  pending  a  hearing. 

[Ed.  Note.— For  other  cases,  see  Drunkards, 
Cent.  Dig.  §  2;   Dec.  Dig.  §  2.*] 

2.  Evidence  (J  478*)— Conclusion  of  Wit- 
ness—Admissibility— Mental    Capacity. 

The  rule  that  a  witness  must  state  facts, 
and  not  opinions  deduced  therefrom,  does  not 
apply  to  questions  concerning  mental  and  moral 
aspects,  such  as  disposition,  temper,  intoxica- 
tion, etc. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  2242-2244;  Dec.  Dig.  $  478.*] 

3.  Bail  (§  42*)— Persons  Entitled  to  Bail. 

One  arrested  under  St.  1911,  p.  396,  au- 
thorizing the  arrest  of  inebriates,  and  provid- 
ing that  an  officer  receiving  a  warrant  for  such 
arrest  must  "arrest  and  detain"  accused  "un- 
til a  hearing  and  examination  can  be  had,"  is 
entitled  to  bail  under  Const,  art.  1,  S  6,  de- 
claring that  persons  shall  be  bailable  by  suffi- 
cient sureties. 

[Ed.  Note. — For  other  cases,  see  Bail,  Dec. 
Dig.  S  42.*] 


*For  other  cues  see  sam*  topic  and  section  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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Application  for  babeas  corpus  by  William 
Henley  for  bis  discbarge  under  a  warrant. 
Denied,  but  petitioner  admitted  to  ball. 

R.  Platnauer,  for  petitioner.  J.  Q.  Brown, 
Deputy  Dist  Atty.,  for  tbe  People. 

BURNETT,  J.  [1]  Petitioner,  held  on  a 
warrant  of  arrest  by  the  sheriff  of  Sacra- 
mento county,  claims  that  said  warrant  was 
issued  without  authority  of  law,  and  is  there- 
fore void.  The  proceeding  against  petitioner 
was  instituted  under  the  statute  passed  by 
the  Legislature  of  1911,  providing  for  the 
"arrest,  hearing  and  commitment  of  inebri- 
ates and  drug  habitues."  Stats.  1911,  p. 
898.  The  affidavit  upon  which  the  warrant 
herein  was  predicated  set  forth :  "That  there 
is  now  in  the  said  county  in  the  city  or  town 
of  Sacramento  a  person  named  William  Hen- 
ley, who  is  so  far  addicted  to  the  intemperate 
use  of  stimulants  as  to  have  lost  tbe  power 
of  self-control.  That  by  reason  thereof  said 
person  is  a  fit  subject  for  commitment  to  a 
state  hospital  for  the  care  and  treatment  of 
the  insane  and  ought  to  be  confined  therein 
as  an  inebriate  imder  the  provisions  of  sec- 
tion 2185c  of  the  Political  Code  of  the  state 
of  California."  Said  section,  as  far  as  nec- 
essary to  quote,  provides  that,  "whenever  it 
appears  by  affidavit  to  the  satisfaction  of  a 
magistrate  of  a  county  or  city  and  county, 
tliat  a  person  is  so  far  addicted  to  the  intem- 
perate use  of  narcotics  or  stimulants  as 
to  have  lost  the  power  of  self-control 
or  is  subject  to  dipsomania  or  inebriety, 
he  must  Issue  and  deliver  to  some  peace 
officer  for  service  a  warrant,"  etc.  It 
is  thus  to  be  seen  that  the  affidavit  cor- 
responds substantially  with  the  language  of 
the  statute.  It  describes  the  defendant,  so 
that  he  appears  as  a  suitable  subject  for  the 
operation  of  this  beneficent  law.  No  attack 
is  made  upon  the  validity  of  the  statute  it- 
self. The  competency  of  the  Legislature  to 
enact  It  is  not  brought  into  question;  but 
the  contention  is  made  that  the  magistrate 
Iiad  no  jurisdiction  to  issue  the  warrant,  for 
the  reason  that  sufficient  facts  are  not  alleg- 
ed in  said  affidavit  from  which  the  magis- 
trate could  legally  infer  that  petitioner  be- 
longs to  a  class  contemplated  by  said  law. 
We  think,  however,  it  should  not  be  held  that 
said  affidavit  is  so  deficient  in  that  respect 
as  to  entitle  petitioner  to  be  discharged  on 
habeas  corpus.  Tbe  affiant  expressed  more 
than  a  mere  opinion.  The  loss  of  tbe  power 
of  self-control  and  tbe  Intemperate  use  of 
stimulants  are  facts,  although,  of  course,  the 
knowledge  of  them  may  be  the  result  of  in- 
ference from  other  facts.  But  these  concepts 
are  so  intimately  connected  with  the  observa- 
tion of  the  appearance  or  of  the  conduct  of 
a  person  as  to  be  properly  placed  within  the 
category  of  knowledge  or  observation,  rather 
than  of  opinion.  They  do  not  require  the 
exercise  of  judgment  so  much  as  of  the  facul- 
ty of  perception. 


[X]  But  if  we  regard  the  allegations  of  tbe 
affidavit  as  the  expression  of  an  opinion  tliat 
petitioner  is  an  inebriate,  the  case  falls  with- 
in tbe  principle  of  Holland  v.  ZoUner,  102 
Cal.  633,  36  Pac.  930.  3T  Pac.  231.  Therein 
it  is  said  that,  as  a  general  rule,  witnesses 
must  state  facts,  and  not  opinions  deduced 
from  tbe  facts;  but  to  this  rale  there  are 
several  exceptions  as  thoroughly  established 
as  the  rule  itself.  One  of  these  exceptions 
applies  to  questions  "concerning  various  men- 
tal and  moral  aspects  of  humanity,  such  as 
disposition  and  temper,  anger,  fear,  excite- 
ment, intoxication,  veracity,  general  char- 
acter, etc.  Note  to  Wtiarton  on  Evidence. 
i  673.  The  reason  underlying  the  exception 
is  that,  from  the  very  nature  of  the  subject 
in  issue,  it  cannot  l>e  stated  or  described  in 
such  language  as  will  enable  persons,  not 
eyewitnesses,  to  form  an  accurate  Judgment 
in  regard  to  it  De  Witt  v.  Barly,  17  N.  T. 
340."  As  further  stated  therein:  "Various 
mental  and  moral  operations  find  outward 
expression  as  clear  to  the  observer  as  an^ 
fact  coming  to  his  observation ;  but  he  cac 
only  give  expression  to  the  fact  by  giving 
what  to  him  is  the  ultimate  fact,  and  which, 
for  want  of  a  more  accurate  expression,  we 
call  opinion."  So  here,  affiant  states  what 
to  her  is  an  ultimate  fact,  dednclble  probably 
from  other  facts,  and  partaking  somewhat 
of  the  nature  of  an  opinion,  but  being  strict- 
ly legal  evidence  of  the  mental  condition  of 
petitioner  superinduced  by  excessive  indul- 
gence in  stimulants.  We  can  see  no  reason 
why  this  might  not,  within  the  meaning  of 
the  law,  "satisfy"  the  magistrate  that  peti- 
tioner should  be  examined  as  to  whether  he 
is  subject  to  said  provision.  The  proceeding, 
it  may  be  remarked,  is  simply  preliminary 
to  the  examination  of  the  charge  to  be  had 
after  the  notice  prescribed  by  the  statute, 
and  the  affidavit  sufficiently  Informs  peti- 
tioner of  the  nature  of  the  accusation. 

We  do  not  consider  In  point  the  cases  cited 
by  petitioner  as  to  the  publication  of  sum- 
mons. Of  these,  Ricketson  v.  Richardson, 
26  Cal.  149,  Is  tbe  pioneer,  and  is  tj^lcal 
of  the  others.  Therein  it  is  said  that  "it  is 
not  sufficient  to  state  generally  that  after 
due  diligence  the  defendant  cannot  be  found 
within  the  state,  or  that  the  plaintiff  has  a 
good  cause  of  action  against  him,  or  that 
he  Is  a  necessary  party ;  but  the  acts  consti- 
tuting due  diligence,  or  the  facts  showing 
that  he  is  a  necessary  party,  should  be  stat- 
ed." The  propriety  of  so  holding  is  appar- 
ent, as  the  consideration  of  "due  diligence," 
"a  good  cause  of  action,"  and  "a  necessary 
party"  involves  questions  of  law  to  be  de- 
termined by  the  court  after  an  examination 
of  the  facts. 

[3]  Petitioner  also  urges  that,  In  case  the 
said  affidavit  Is  considered  sufficient  to  au- 
thorize the  magistrate  to  issue  the  warrant, 
then  he  should  be  admitted  to  ball  pending 
the  examination  of  the  charge.    It  appears 
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tbat  bail  was  denied  by  said  magistrate,  but 
apon  what  ground  does  not  appear;  nor  is 
any  reason  advanced  here  for  the  order,  ex- 
cept that  It  Is  a  matter  of  right  under  the 
provision  of  the  Constitution  of  the  state 
that  "aU  persons  shall  be  bailable  by  suffi- 
cient sureties,  unless  for  capital  offenses 
when  the  proof  is  evident  or  the  presump- 
tion great."  Article  1,  §  0.  This  is  a  wise 
and  salutary  measure,  and  the  scope  of  it  Is 
suflBciently  comprehensive  to  include  a  per- 
son charged  with  being  an  Inebriate.  His 
right  as  to  ball  should  certainly  not  be  more 
restricted  than  that  of  a  person  accused  of 
a  grave  crime.  In  the  latter  contingency, 
no  question  would  be  raised,  except  In  the 
case  of  a  capital  offense,  as  provided  In  the 
Constltntion. 

There  might  be  Instances  under  this  stat- 
ute where,  for  the  safety  of  the  individual 
or  of  society,  it  would  be  proper  to  deny 
bail;  but,  unless  such  a  showing  is  made, 
the  said  provision  of  the  Constitution  should 
be  held,  we  think,  to  apply.  It  is  provided 
in  said  statute  that  the  officer  to  whom  the 
warrant  of  arrest  is  delivered  must  "arrest 
and  detain  such  person  until  a  hearing  and 
examination  can  be  had."  This,  of  course, 
must  be  read  in  connection  with  said  consti- 
tutional provision,  as  no  one  would  contend 
that  the  legislative  enactment  could  operate 
to  modify  or  repeal  any  portion  of  the  Con- 
stitution. 

It  is  ordered  that  petitioner  be  admitted 
to  bail  in  the  sum  of  $250  pending  the  ex- 
amination, the  bond  to  be  approved  by  the 
Honorable  J.  W.  Hughes,  judge  of  the  su- 
perior court  of  Sacramento  county. 

W«  concur:  CHIPMAN,  P.  J. ;  HART,  J. 


IT  Cal.  App.  789 

PEOPLE  V.  RHODES.     (Cr.  349.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.    Jan.  4,  1912.) 

1.  HomciDE  (I  309*)— Manslaughter— Evi- 
dence—Instructions. 

Where  there  is  no  evidence  proving  man- 
slaughter,  it  is  not  error  to  refuse  a  charge 
thereon. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §  652;   Dec.  Dig.  §  309.»] 

2.  Cbiminai-  Law   (§  1122*)— Evidence— In- 
structions—Review. 

Where  the  evidence  is  not  in  the  record  on 
appeal  from  a  conviction  of  second-degree  mur- 
der, error  in  the  refusal  to  charge  on  man- 
slaughter is  not  shown. 

[Ed.  Note. — For  other   cases,   see   Criminal 
Law,  Cent  Dig,  f  2942;   Dec  Dig.  §  1122.*] 

3.  Cbiminai,  Law  (§  977*)— Judgment— Time 
OF  Rendition— Jurisdiction. 

The  rendition  of  a  judgment  ten  days  after 
conviction  where  no  continuance  was  had  for  a 
time  longer  than  five  days,  as  authorized  by 
Pen.  Code,  §  1191,  is  not  an  act  in  excess  of 


jurisdiction,  bnt  Is  error  reviewable  on  appeal 
only. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  2492;   Dec.  Dig.  §  977.*] 

4.  Cbiminai.  Law  (i  1144*) — Appeal  — A7- 
fibmative  Seowino  or  Error. 

Where  it  does  not  affirmatively  appear 
that  an  extension  to  the  tenth  day  after  verdict 
for  rendition  of  judgment  thereon  was  not 
made  for  the  purpose  of  hearing  a  motion  for 
a  new  trial,  as  authorized  by  Pen.  Code,  { 
1191,  and  the  record  shows  that  on  the  rendi- 
tion of  the  verdict  the  court  fixed  the  time  for 
judgment  on  the  tenth  day  thereafter,  and  that 
at  the  appointed  time  a  motion  for  new  trial 
was  made  and  denied,  and  judgment  rendered 
on  the  verdict,  the  court  on  appeal  must  pre- 
sume that  the  trial  court  acted  regularly,  and 
that  the  continuance  for  judgment  was  for  the 
purpose  authorized  by  the  statute. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  3035;  Dec.  Dig.  I  1144.*] 

5.  Criminal  Law  (J  865")  —  Coercion  or 
Jury. 

A  murder  case  was  submitted  to  the  jury 
at  5:25  p.  m.  of  the  third  day  of  the  trial. 
At  9:00  p.  m.  the  court  directed  the  sheriff 
to  prepare  beds  for  the  jury.  At  9:50  a.  m., 
on  the  jury  being  brought  before  it,  the  court 
stated  that  a  verdict  should  be  arrived  at,  and 
tbat  it  was  the  court's  duty  to  keep  the  jury 
locked  up  to  give  them  ample  opportunity  to 
deliberate.  At  1:55  p.  m.  the  court  told  tiie 
jury  that  it  was  their  duty  to  reconcile  their 
views  as  much  as  possible,  and  detained  them 
for  further  deliberation.  At  3:30  p.  m.  the 
jury  returned  a  verdict  for  second-degree  mur- 
der, with  a  request  for  mercy.  Beld,  not  to 
show  coercion  by  the  court. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2069;   Dec.  Dig.  {  865.*] 

6.  Cbiminal  Law  (i  864*)— Deliberation  of 
JuBY — Communications  by  Judge — Indica- 
tion of  Nature  of  Verdict. 

The  remarks  of  the  court  to  the  jury  dur- 
ing their  deliberation  that  a  verdict  should  be 
reached,  and  that  they  would  be  detained  for 
opportunity  for  deliberation,  that  it  was  their 
duty  to  reconcile  their  views  as  much  as  pos- 
sible, and  to  argue  the  case  dispassionately, 
were  not  objectionable,  as  indicating  that  the 
court  thought  that  the  verdict  should  be  one 
of  guilty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2068;  Dec.  Dig.  §  864.*] 

Appeal  from  Superior  Court,  Monterey 
County ;    B.  V.  Sargent,  Judge. 

Carl  Rhodes  was  convicted  of  second  degree 
murder,  and  be  appeals.    Affirmed. 

B.  A.  Herrington,  for  appellant.  Attorney 
General  Webb,  for  the  People. 


HALL,  J.  Defendant  was  convicted  of 
murder  in  the  second  degree,  and  has  ap- 
pealed from  the  judgment  without  bringing 
up  any  testimony.  The  appeal  is  before  us 
upon  the  record  provided  for  by  section  1246 
of  the  Penal  Code  only. 

The  first  point  urged  for  a  reversal  Is  that 
the  court  erred  in  refusing  to  give  instruc- 
tions, requested  by  defendant,  upon  the  ques- 
tion of  manslaughter. 

[1]  Unless  there  was  evidence  before  the 
Jury  tending  to  prove  a  case  of  manslaugb- 
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ter,  It  was  dot  error  to  refuse  to  give  any 
Instruction  upon  that  subject.  People  t. 
Byrnes,  30  Cal.  207;  People  ▼.  Lee  Gam,  69 
Cal.  552,  11  Pac.  183;  People  v.  Turiey,  50 
Cal.  469;  Pe(q;>l9  v.  Estrado,  49  Gal.  171; 
People  V.  Fellows,  122  Cal.  238,  54  Pac.  830; 
People  ▼.  Chaves,  122  Cal.  140,  54  Pac.  596. 

[2]  It  is  necessary  for  the  appellant 
to  a£Brmatively  show  error  In  the  action  of 
the  trial  court  before  this  court  will  reverse 
the  Judgment  or  order  appealed  from.  Peo- 
ple V.  RusseU,  166  Cal.  450,  105  Pac.  416. 
There  being  no  evidence  in  the  record  before 
us,  it  does  not  and  cannot  appear  affirmatively 
that  the  court  was  not  perfectly  Justified  in 
refusing  to  give  any  instruction  upon  the 
question  of  manslaughter,  and  we  must  pre- 
sume that  no  error  was  committed  in  refus- 
ing such  instructions.  People  t.  Clark,  121 
Cal.  633,  64  Pac  147. 

[3]  The  fourth  point  urged  for  a  reversal 
is  that  the  court  lost  Jurisdiction  to  render 
Judgment  by  reason  of  the  fact  that  Judg- 
ment was  not  pronounced  until  after  the  ex- 
piration of  more  than  Ave  days  after  the  ren- 
dition of  the  verdict,  although,  as  it  is  claim- 
ed, no  continuance  was  had  beyond  such 
time  for  any  purpose,  as  authorized  by  sec- 
tion 1191  of  the  Penal  Code.  But  the  rendi- 
tion of  Judgment  upon  a  verdict  of  convic- 
tion after  a  continuance  for  a  longer  time 
than  is  permitted  by  section  1191  of  the 
Penal  Code  is  not  an  act  in  excess  of  Juris- 
diction, but  is  error,  to  be  reviewed  upon  ap- 
peal only.  This  Is  the  rule  laid  down  in 
Kankln  v.  Su^rlor  Court,  157  Cal.  189,  106 
Pac  718,  where  a  writ  of  prohibition  was 
refused  for  the  reason  that  the  rendition  of 
Judgment  under  such  circumstances  would 
not  be  in  excess  of  Jurisdiction,  but  an  er- 
ror only,  to  be  reviewed  upon  appeal. 

[4]  Treating  the  action  of  the  court  as 
a  possible  error,  appellant  is  again  met  by 
the  rule  that  it  la  incumbent  upon  him  to 
affirmatively  show  error.  This  he  has  failed 
to  do.  The  record  shows  that  upon  the  ren- 
dition of  the  verdict  the  court  fixed  the  time 
for  pronouncing  Judgment  upon  the  tenth 
day  thereafter.  This  was  within  the  time  al- 
lowed by  section  1191  of  the  Penal  Code, 
where  such  extension  is  granted  for  the  pur- 
pose of  hearing  a  motion  for  a  new  trial. 
At  the  time  appointed  for  the  rendition  of 
Judgment,  a  motion  for  a  new  trial  was 
made  and  denied,  and  Judgment  thereupon 
rendered.  While  It  does  not  affirmatively 
appear  that  the  time  for  pronouncing  Judg- 
ment was  extended  to  10  days  for  the  pur- 
pose of  hearing  such  motion  for  a  new  trial, 
it  does  not  affirmatively  appear  tibat  the 
extension  was  not  made  for  such  purpose; 
and  we  must  therefore  presume  that  the 
court  acted  regularly,  and  that  the  continu- 
ance was  for  such  purpose.  People  v.  Scott 
13  Cal.  App.  301.  109  Pac.  498.  Petition  for 
rehearing  in  Supreme  Court  denied  June  23, 
1910.    It  therefore  does  not  appear  that  the 


court  erred  in  pronouncing  Judgment  on  the 
tenth  day  after  the  rendition  of  the  verdict. 

[S]  The  only  other  points  r^ied  upon  for 
a  reversal  are  that  the  court,  by  certain  re- 
marks that  it  made  in  the  presence  of  the 
Jury,  coerced  the  Jury  into  rendering  a  ver- 
dict, and  that  it  also  in  effect  charged  tbem 
that  they  should  render  a  verdict  of  con- 
viction. As  the  facts  upon  which  these  con- 
tentions are  predicated  are  closely  connect- 
ed, it  is  convenient  to  consider  tbem  together. 

The  cause  was  submitted  to  the  Jury  at 
6:25  p.  m.  of  the  third  day  of  the  trial.  At 
9  p.  m.  of  the  same  evening,  the  Jury  were 
brought  Into  court,  and  in  answer  to  ques- 
tions put  by  the  court  the  foreman  stated 
that  they  were  numerically  divided  on  their 
verdict  seven  to  five,  and  that  they  had  tak- 
en several  ballots;  the  last  three  or  four 
being  the  same — seven  to  five.  Whereupon 
the  court  said:  "Mr.  Sheriff,  prepare  the 
beds  in  the  Jury  room.  The  court  wUl  be  here 
at  any  time  before  11,  providing  you  agree 
upon  a  verdict  Mr.  Clerk,  make  an  order 
that  the  sheriff  take  the  Jury  out  to  break- 
fast, dinner,  and  supper  untU  the  further 
order  of  the  court."  At  9:50  a.  m.  the  next 
day,  the  Jury  was  again  brought  Into  court, 
and  the  court,  after  learning  that  upon  their 
last  ballot  they  stood  eight  to  four,  said:  "It 
strikes  the  court,  gentlemen,  that  this  is  a 
case  wherein  a  verdict  should  be  arrived  at, 
and  it  seems  to  be  my  duty  to  keep  you 
locked  up  until  such  time  as  you  have  had 
ample  opportunity  to  deliberate  on  yonr  ver- 
dict. It.  has  not  been  my  habit  to  keep  the 
Jurors  too  long;  but  this  Is  an  Important 
case,  and  I  think  a  verdict  should  be  ar- 
rived at.  You  will  be  sent  back  to  the  Jury 
room,  and  the  court  will  be  within  call  at 
any  time  during  the  day."  At  1:55  p.  m.  of 
the  same  day,  the  Jury  was  brought  Into 
court,  and  stated  that  they  stood  seven  to 
five,  and  for  the  first  time  stated  that  "there 
is  no  possible  chance  for  a  verdict."  Where- 
upon the  Court  said:  "The  court  may  diff^ 
with  you  upon  that  subject  A  case  of  this 
kind,  involving  as  much  as  it  does.  It  is  the 
duty  of  the  Jury  to  reconcile  their  views  as 
much  as  possible,  and  for  that  reason  it  is 
the  duty  of  the  court  to  give  them  ample 
time  to  deliberate  upon  a  verdict  The  case 
is  one  in  which  some  sort  of  verdict  should 
be  arrived  at,  and  I  deem  it  nothing  but  my 
duty  to  see  that  the  Jury  endeavor  to  arrive 
at  a  verdict.  I  am  not  keeping  the  Jury  in 
the  box  as  a  mere  matter  of  feeling;  but 
I  think  it  is  my  duty  to  assist  them  as  much 
as  possible  to  finally  come  to  an  understand- 
ing, and  for  that  reason  I  feel  it  Incumbent 
upon  me  to  keep  you  there.  I  shall  send  yon 
back  to  the  Jury  box,  gentlemen.  I  told  you 
that  I  shall  be  within  call  until  11  o'dock 
tonight  I  will  say  further  that  yon.  In  dis- 
cussing this  matter  among  yourselves,  It  is 
your  duty  to  argue  it  dispassionately,  and 
carefully  consider  all  the  testimony  that 
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introduced  before  you,-  aifd  th6  instmctlons 
that  have  been  given  you  by  tlie  Conrt;  al- 
low no  personal  feeling  among  yourselves. 
Sometimes  jurors  get  passionate  and  quar- 
rel among  themselves;  but  this  party  of 
men  seem  to  be  too  intelligent  to  do  any- 
thing like  that,  and  you  should  discuss  the 
matter  dispassionately,  and  if  you  desire 
to  see  me  at  any  time  prior  to  U  o'dodc  to- 
night I  shall  be  on  hand."  The  Jury  again 
retired,  and  at  3:30  p.  m.  of  the  same  day 
returned  a  verdict  of  murder  in  the  second 
degree,  with  a  request  for  the  extreme  mercy 
of  the  court 

We  do  not  find  anytliing  of  coercion  to- 
wards tlie  Jury  in  the  action  of  the  court. 
It  is  true  tliat  the  Jury  understood  from  the 
remarks  of  the  Judge  that  he  Intended  to 
give  the  Jury  ample  time  to  carefully  consid- 
er the  case.  At  the  outset,  th^  learned 
from  the  directions  given  to  the  sheriff  and 
cleric  that  they  would  be  made  as  comfort- 
able as  possible.  At  no  time  prior  to  1:55 
p.  m.  of  the  day  upon  which  the  verdict  was 
returned  was  It  stated  by  any  of  the  Jurors 
that  a  verdict  could  not  be  reached.  A  ver- 
dict was  reached  within  less  than  2  hours 
thereafter,  and  within  about  22  hours  from 
the  submission  of  the  cause  to  the  Jury. 
Neither  do  we  thlnlc  that  by  any  of  the  re- 
marks made  by  the  court  the  case  was 
brought  within  the  rule  laid  down  in  People 
T.  Kindleberger,  100  Cal.  367,  34  Pac.  8S2, 
and  followed  in  People  r.  Gonboy,  15  Cal. 
App.  97,  113  Pac.  708. 

[1]  While  the  court  did  say  that  he  thought 
■ome  sort  of  a  verdict  should  be  r«>dered, 
there  is  nothing  to  indicate  that  be  thought 
that  such  verdict  should  be  one  of  guilty. 
The  court  did  not  know  how  the  Jury  stood 
at  any  time,  except  tbat  it  was  divided  nu- 
merically in  certain  proportions.  Tbe  re- 
marks of  the  conrt,  when  taken  as  a  whole, 
were  evidently  intended  as  an  explanation 
of  why  he  detained  them  as  be  did,  and  to 
Impress  upon  them  that  the  case  was  an  im- 
portant one.  requiring  careful  and  dispas- 
sionate consideration. 

The  facts  disclosed  by  this  record  are 
similar  in  their  essential  features  to  the 
facta  in  People  v.  Miles,  143  Cal.  636,  77  Pac. 
666,  where  a  verdict  of  conviction  was  af- 
firmed, and  where  the  court  said,  "tbat  it 
was  proper  for  the  court  to  nrge  tbe  impor- 
tance of  reaching  a  verdict,  and  as  it  Inti- 
mated no  opinion  of  its  own,  or  suggested 
bow  tbe  verdict  sliould  go,  tbe  defendants 
were  not  prejudiced." 

In  both  People  t^  Kindleberger  and  Peo- 
ple V.  Conboy,  the  remarks  of  the  court  and 
the  circumstances  under  which  they  were 
made  were  such  as  to  intimate  that  tbe 
conrt  thought  that  tbe  Jury  should  find  a  ver- 
dict of  guilty.  In  the  case  at  bar,  the  court 
told  tbe  Jury  that  it  thought  some  sort  of  a 


verdict  should  be  reached,  and  this  was  said 
in  connection  with  remarks  about  the  im- 
portance of  the  case,  and  not,  as  in  the  Kin- 
dleberger and  Conboy  Cases,  in  connection 
with  remarlcs  pointing  to'.  tbe  clearness  and 
satisfactory  character  of  the  evidence. 

We  do  not  think  tbat  tbe  defendant  was 
or  could  have  been  prejudiced  by  the  re^ 
marks  of  the  court,  and  the  Judgment  should 
not  be  reversed  because  thereof;  yet  we 
agree  with  what  the  late  Justice  McFarland 
said,  in  concurring  in  the  Judgment  of  af- 
firmance in  People  v.  Miles,  supra,  to  the 
effect  tliat  such  remarks  are  hazardous  and 
should  be  avoided. 

The  Judgment  is  affirmed. 


We  concur: 
GAN,  J. 


LENNON,   P.   J;    KERRI- 


18  Cal.  App.  M 
THOMPSON  v.   SAN  FRANCISCO  GAS  & 

ELECTRIC  CO.     (Civ.  881.) 
(District  Court  of  Appeal.  First  District,  Cali- 
fornia.    Jan.  12,  1912.) 

1.  Blbctbicitt  (I  11*)— Duty  to  Fubnibh— 
Application. 

Where  defendant  electric  company  refused 
to  furnish  electricity  to  plaintiff,  because  he 
refused  to  sign  an  application,  by  which  he 
would  have  agreed  to  comply  with  certain  il- 
legal regulations,  it  was  no  defense  to  a  suit  to 
recover  damages  for  its  alleged  wrongful  refus- 
al that  plaintiff  did  not  offer  to  pay  the  legal 
rate,  to  abide  by  all  reasonable  regulations,  and 
that  he  did  not  specify  how  much  electricity 
be  would  require. 

[Ed.  Note.— For  other  cases,  see  Electridty, 
Dec.  Dig.  I  ll.*l 

2.  Electricitt   ({  11*)  —  REF08AI.  TO   Give 
Sebvicr— Dahaqes. 

Where  an  electric  company,  which  was  a 
public  service  corporation,  wrongfully  refused 
to  furnish  plaintiff  with  electricity,  plaintiff 
could  recover  damages  at  common  law,  inde- 
pendent of  Civ.  Code,  {  629,  providing  that  if, 
for  a  space  of  10  days  after  application  for 
service,  the  corporation  refuses  to  furnish  the 
same  the  applicant  may  recover  $5  a  day  as 
liquidated   damages. 

[Ed.  Note.— For  other  cases,  see  Blectrieity, 
Dec.  Dig.  {  11.*] 

3.  EUECTBICITT    (I  11*)— IUETDSAI,   OF   SEBVICB 

—Action  fob  Damages— Pleading. 

Where,  in  a  suit  by  an  applicant  for  elec- 
tric service  to  recover  liquidated  damages  for 
defendant's  refusal  to  furnish  service  as  au- 
thorized by  Civ.  Code,  f  629,  the  complaint  stated 
facts  sufficient  to  constitute  a  cause  of  action 
for  ordinary  damages  at  common  law,  independ- 
ent of  the  statute,  it  was  not  subject  to  gen- 
eral demurrer,  under  a  claim  that  the  statute 
was  unconstitutional,  as  discriminatory. 

[Ed.  Note.^rFor  other  cases,  see  Electricity, 
Dec.  Dig.  i  11.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  B.  P.  Mogan,  Judge. 

Action  by  Henry  Thompson  against  tbe 
San  Francisco  Gas  &  Electric  Company; 
Judgment  for  defendant,  and  plaintiff  at>- 
peals.    Reversed  and  remanded. 


•For  other  cases  see  same  topic  and  section  NUMBER  la  Dec.  Dig.  It  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 
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Henry  Thompson,  In  pro.  per.  William  B. 
Bosley,  for  respondent. 

LENNON,  P.  J.  Action  for  damages  for 
wrongful  refusal  to  furnish  electricity  to 
light  plaintiff's  apartment. 

Plaintiff  alleges  In  his  complaint  that  the 
defendant  is  a  corporation  organized  and  ex- 
isting in  the  state  of  California  for  the  pur- 
pose of  supplying  for  public  use  gas  and 
electric  light;  that  the  plaintiff  vras  at  all 
times  mentioned  in  the  complaint  the  occu- 
pant of  a  certain  described  apartment  In  the 
city  and  county  of  San  Francisco,  which 
apartment  was  fitted  for  using  electricity, 
and  was  situated  within  the  territory  serv- 
ed by  said  company  with  gas  and  electric 
illumination.  That  in  the  month  of  October, 
1909,  the  plaintiff  made  an  application  In 
writing  to  the  defendant  to  be  supplied  with 
electricity  at  said  apartment;  but  the  defend- 
ant refused  to  furnish  electricity  for  said 
apartment,  unless  plaintiff  would  first  fill  out 
and  sign  a  certain  form  of  application  (a 
copy  of  which  is  set  forth  in  the  complaint), 
and  pay  to  the  company  the  sum  of  $2.50  for 
installing  a  meter  and  making  service  con- 
nections. Plaintiff  also  alleges  that  at  all 
times  mentioned  he  was  willing,  ready,  and 
able  to  pay  all  reasonable  and  proper  charges 
(or  said  electricity,  but  that  he  refused  to 
sign  said  application,  and  that  defendant  de- 
clined to  furnish  him  with  the  requested 
current,  and  has  failed  and  neglected  to  do 
BO.  By  reason  of  all  of  which,  the  plaintiff 
alleges  that  he  was  damaged  in  the  sum  of 
$540,  for  which  he  prays  Judgment,  together 
with  costs. 

Defendant  filed  a  general  demurrer  to  the 
complaint,  which,  after  argument,  was  sus- 
tained by  the  court,  and,  the  plaintiff  declin- 
ing to  amend.  Judgment  was  regularly  enter- 
ed thereon  in  favor  of  defendant,  from  which 
Judgment  plaintiff  prosecutes  this  appeal. 

[1]  In  support  of  the  correctness  of  the 
court's  ruling  sustaining  the  demurrer,  de- 
fendant claims  that  plaintiff's  application  to 
be  furnished  with  electricity  was  insufficient 
to  impose  upon  defendant  the  obligation  to 
do  so,  in  that  plaintiff  did  not  offer  to  pay 
the  legal  rate  therefor  and  to  abide  by  all 
reasonable  regulations  of  the  company;  nor 
did  he  therein,  or  at  all,  specify  bow  much 
electricity  he  would  require.  To  sustain  this 
position  the  following  authorities  may  be  cit- 
ed: 20  Cyc.  1161;  Hleronymus  v.  Bienville 
Water  Supply  Co.,  131  Ala.  447,  81  South. 
31;  Bobbins  v.  Bangor  By.  &  Elec.  Co.,  100 
Me.  496,  62  Atl.  136,  1  L.  B.  A,  (N.  S.)  963 ; 
Buffalo  County  Telephone  Co.  v.  Turner,  82 
Neb.  841,  118  N.  W.  1064,  19  Xj.  B.  A.  (N.  S.) 
693,  ISO  Am.  St.  Rep.  699;  Williams  v.  Mu- 
tual Gas  Co.,  52  Mich.  499,  18  N.  W.  23G,  50 
Am.  Rep.  266;  Smith  v.  Capital  Gas  Co.,  132 
Cal.  209,  64  Pac.  258,  54  L.  R.  A.  769;  Ives 
and  Mason  on  the  Control  of  Public  Utili- 
ties;   Andrews  T.  N.  B.  £.  L.  &  P.  Co.,  23 


Misc.  Rep.  512,  61  N.  T.  Supp.  872;  Sbepard 
V.  MUwaukee  Gas  Light  Co.,  15  WU.  318,  82 
Am.  Dec.  679. 

The  company  also  contoids  that  it  was 
entitled  to  the  amount  demanded  as  compen- 
sation for  installing  an  electric  meter  and 
for  making  the  necessary  service  connections 
with  the  plaintiff's  apartmrat,  citing  some  of 
the  cases  Just  adverted  to.  The  company, 
however,  made  no  objection  to  the  form  of 
plaintiff's  demand,  but  presented  the  plaintiff 
with  an  application  which  was  in  effect  a 
contract,  and  told  him  that,  unless  he  signed 
it,  the  company  would  refuse  to  comply  with 
his  request  Tike  proposed  document  contain- 
ed a  great  many  conditions,  one  of  which, 
at  least,  the  company  now  concedes  it  was 
not  entitled  to  require.  It  must  therefore  be 
held  that  the  company  waived  any  objection 
to  the  demand  by  the  plaintiff,  or  to  the 
matters  and  things  to  which,  under  the  cases 
cited,  the  company  may  have  been  entitled. 
This  conclusion  is  supported  by  authority, 
end  seems  to  us  to  be  sound  and  logical.  In 
the  case  of  Shepard  v.  Milwaukee  Gas  Light 
Co.,  supra,  the  syllabus  correctly  states  the 
point  decided  as  follows:  "Gas  company  can- 
not require  person  to  sign  written  application 
for  gas,  stating  the  number  of  burners,  etc., 
which  it  might  otherwise  require  him  to  sign, 
where  the  application  is  In  an  agreement, 
which  contains  a  promise  to  abide  by  certain 
unreasonable  and  illegal  rules  and  regula- 
tions adopted  by  the  company,  so  that  he 
could  not  sign  the  application  without  being 
bound  by  the  promise ;  and  the  company,  by 
presenting  the  application  in  that  shape, 
waives  its  right  to  insist  upon  the  applica- 
tion in  any  otbor." 

Plaintiff's  actioq  appears  to  be  founded  on 
section  629  of  the  Civil  Code,  which  provides: 
"Upon  the  application  In  writing  of  the  own- 
er or  occupant  of  any  building  or  premises 
distant  not  more  than  one  hundred  feet  from 
any  main,  or  direct  or  primary  wire,  of  the 
corporation,  and  payment  by  the  applicant 
of  all  money  due  from  him,  the  corporation 
must  supply  gas  or  electricity  as  required  for 
such  building  or  premises,  and  cannot  refuse 
on  the  ground  of  any  Indebtedness  of  any 
former  owner  or  occupant  thereof,  unless  the 
applicant  has  undertaken  to  pay  the  same. 
If,  for  the  space  of  ten  days  after  such  appli- 
cation the  corporation  refuses  or  neglects  to 
supply  the  gas  or  electricity  required,  it  must 
pay  to  the  applicant  the  sum  of  fifty  dollars 
as  liquidated  damages  and  five  dollars  per 
day  as  liquidated  damages  for  every  day 
such  refusal  or  neglect  continues  thereafter." 

It  will  be  observed  that  this  section  Im- 
poses a  penalty  for  failure  to  comply  with 
its  terms  on  corporations  furnishing  gas  and 
electricity,  and  leaves  free  from  such  penalty 
natural  persons  and  copartnerships  engaged 
in  the  same  business  who  may  be  guilty  of  a 
like  omission.  Defendant  contends  that  for 
this  reason  the  statute  is  repugnant  to  aec- 
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tlon  11  of  article  1  of  the  Gonstltntlon,  whlcb 
reads:  "All  laws  of  a  general  nature  shall 
bare  a  uniform  operation." 

The  section  of  the  Clrll  Code  In  question 
was  enacted  In  the  year  1872,  and  was  based 
on  the  statute  of  1863  (Stats.  1863.  p.  047). 
at  both  of  which  times  a  discrimination  of 
this  nature  was  not  prohibited  by  the  Cion- 
Btitutlon.  Much  IltlgatioD  grew  out  of  this 
section,  and  It  was  regarded,  of  course,  as  a 
valid  piece  of  legislation.  But  in  the  year 
1905,  In  amending  this  section  so  as  to  make 
Its  provisions  apply  to  the  furnishing  of  elec- 
tric current,  as  well  as  gas,  it  was  repealed 
and  immediately  re-enacted,  and  the  Legis- 
lature omitted,  inadvertently  no  doubt,  to 
preclude  all  question  as  to  its  constitutional- 
ity, under  the  provision  of  the  new  Constitu- 
tion of  1879  relied  on  here,  by  making  It 
apply,  not  only  to  corporations,  but  also  to 
individuals  and  copartnerships,  engaged  in 
the  same  business.  Under  section  19  of  ar- 
ticle 11  of  the  Constitution,  any  natural  per- 
son or  corporation  engaged  in  the  business  of 
furnishing  artificial  illumination  to  the  pub- 
lic may,  in  order  to  do  so,  use,  as  therein 
prescribed,  the  public  streets  in  any  munici- 
pal corporation  for  the  purpose  of  laying  or 
erecting  its  gas  conduits  and  electrical  trans- 
mission lines.  And  It  would  seem,  as  argued 
by  defendant,  that  there  Is  no  reason  in  law 
or  in  the  nature  of  things  why  a  natural 
person  or  a  firm  engaged  in  the  business  of 
supplying  the  public  with  illumination  should 
not  be  subject  to  exactly  the  same  penalties 
as  corporations  thus  engaged.  Jotmson  v. 
Goodyear  Mining  Co..  127  Cal.  4,  68  Pac.  301, 
47  L.  R.  A.  888,  78  Am.  St  Rep.  17;  Gulf, 
Colo,  et  bL  y.  Ellis,  166  U.  S.  150,  17  Sup. 
Ot  256,  41  li.  Ed.  666.  Compare  Western 
Union  Tel  Co.  v.  Hopkins,  116  Pac.  667, 
decided  June  6,  1911.  But  the  view  we  have 
reached  on  another  phase  of  this  case  ren- 
ders a  decision  of  this  point  unnecessary. 

IB  It  will  be  conceded  that  if  the  defend- 
ant, a  quasi  public  corporation,  enjoying  the 
privilege  under  the  Constitution  of  using  the 
public  streets  of  the  municipality  for  the  lo- 
cation and  maintenance  of  its  conduits  and 
transmission  lines,  wrongfully  refused  to  fur- 
nish the  plaintiff  with  electricity,  the  plain- 
tur  had  a  good  cause  of  action  against  the 
defendant.  Independent  of  section  629  of  the 
CMl  Code,  for  whatever  damages  he  may 
have  suffered  as  the  result  of  such  refusal 
(20  Cyc.  116Sb  and  1164);  In  other  words, 
an  action  for  the  penalty  provided  by  statute 
is  not  exclusive.  16  Ency.  of  PI.  ft  Pr.  244, 
283;  20  Ency.  of  PI.  ft  Pr.  6(»;  8  Suther- 
land on  Code  PI.  ft  Pr.  |  6027;  Pearkes  v. 
Freer,  9  Cal.  642.  See,  also,  Ind.  Nat  ft  111. 
Gas  Co.  V.  Anthony,  26  Ind.  App.  807,  812, 
68  N.  E.  868,  where,  in  passing  on  a  similar 
point  the  court  said  that  a  dty  ordinance^ 
providing  a  penalty  for  failure  of  a  gas  com- 


pany to  supply  gas  as  therein  prescribed,  did 
not  interfere  with  the  right  of  a  person  to 
maintain  an  action  on  his  own  behalf  for  the 
recovery  of  such  damages  as  be  may  hrve 
suffered. 

[3]  In  the  case  at  bar,  the  plaintiff  by  ap- 
propriate allegations  has  stated  a  case  with- 
in the  terms  of  section  629  of  the  Civil  Code; 
but,  if  no  cause  of  action  is  set  forth  there- 
under because  of  the  unconstitutionality  of 
the  section,  still  the  demurrer  should  have 
been  overruled,  if  the  complaint  contains 
facts  sufficient  to  constitute  a  cause  of  action 
for  what  we  may  call  civil  or  ordinary  dam- 
ages. This  we  think  the  complaint  does.  If 
section  629  is,  as  claimed  In  effect  by  defend- 
ant,  to  be  regarded  as  thought  nonexistent 
still  we  find  plaintiff  alleging  in  a  complaint 
— good,  we  think,  as  against  a  general  de- 
murrer— that  he  was  damaged  generally  In 
the  sum  of  $540  by  reason  of  defendant's 
failure  to  give  the  service  demanded.  Th« 
demurrer  therefore  should  have  been  over- 
ruled. 

The  judgment  is  reversed  and  the  cause 
remanded,  with  directions  to  the  trial  court 
to  overrule  the  demurrer  to  the  complaint 

We  concur:    KBRRIGAN,  J.;  HALL,  J. 


(U  Cal.  App.  St 
SIMINOFP  T.  JAS.   H.  GOODMAN  ft  Ca 
BANK.     (dv.  884.) 

(District  Court  of  Appeal,  Third  District,  Call- 
fomia.  Jan.  8,  1912.  Rehearing  Denied  by 
Supreme  Court  March  8,   1912.) 

1.  DAUAass  d  103*)— TOBTB— Statctobt 
Pbovisions. 

Civ.  Code.  |  3302,  which  provides  that  the 
detriment  caused  by  breach  of  obligation  to  pay 
money  only  shall  be  the  amount  due  with  inter- 
est, deals  only  with  contract  relations,  being 
Intended  to  define  damages  recoverable  for 
breach  of  a  contract  to  pay  a  liquidated  amount 
and  does  not  provide  a  measure  of  damages  for 
torts  or  wrongs  or  breach  of  obligation  ariainff 
by  operation  of  law. 

lESi.    Note.— For   other   cases,   see   DamaceiL 
Cent.  Dig.  K  260-264;    Dec.  Dig.  f  103.*] 

2.  GouuoR  Law  (I  12*)— Appuoabilitt— Bx- 

CLXTSION   BT    StaTK   LaW. 

While  the  Civil  Code  establishes  the  law 
respecting  subjects  to  which  it  relates,  it  does 
not  exclude  the  common  law  where  the  Coda 
la  silent 

[EM.    Note.— For   other   cases,    see   Common 
Law.  Cent.  Dig.  f  10;   Dec.  IHg.  |  12.*] 

8.  Banks  and  Bankiwo  (i  143*)  — Wbono- 
rui,  DiBHOROBiRa  or  Ceebok— Bark's  Lia- 

BILITT. 

At  common  law,  substantial  damages  ara 
recoverable  against  a  banker  for  dishonoring  a 
check  of  a  depositor  where  there  la  sufficient 
money  in  his  hands  at  the  time  to  meet  it 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {  414 ;    Dec.  Dig.  {  143.*] 

4.  Action  ({  16*)— Rioht  to  Remedy. 

Civ.  Code,  i  8523,  whlcb  provides  that  for 
every  wrong  there  is  a  remedy,  means  a  reme- 
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dy  in  Mme  desrM  eommensunte  with  tlia  in- 
jury. 

[EM.  Note.— For  other  cases,  tee  Action,  Dec 
Vig.  I  16.*J 

6.  Banks  and  Bankino  (i  143*)— WRONa- 

TVL    DiBBONORINO    OF    GHXCK — DaMAOES. 

Civ.  Code,  I  3302,  which  provides  that  the 
detriment  caused  by  breach  of  an  obligation  to 
pay  money  only  vhall  be  the  amount  due  with 
Interest,  does  not  limit  a  Imnkei'a  liability  for 
wrongfully  dishonoring  a  check  against  wiiich 
the  drawer  had  anfficient  funds  deposited,  he 
being  entitled  to  recover  for  the  injury  to  his 
credit. 

[Ed.  Note. — For  other  cajies,  see  Banks  and 
Banking,  Cent  Dig.  {  414 ;    Dec.  Dig.  i  143.*] 

Appeal  from  Superior  Court,  Napa  Coun- 
ty;  Henry  C.  Gesfoid,  Judge. 

Action  by  Aaron  Slmlnoff  against  the  Jas. 
H.  Goodman  &  Co.  Bank.  From  a  Judgment 
for  defendant,  and  from  an  order  refusing  a 
new  trial,  plaintiff  appeals.    Reversed. 

J.  J.  Dunne  and  Cbas.  E.  Trovrer,  for  ap- 
pellant Frank  L>.  Coombs  and  Nathan  F. 
Coombs  for  respondent 

CHIPMAN,  P.  J.  The  question  present- 
ed In  this  case  is  whether  the  complaint 
states  a  cause  of  action.  The  complaint  was 
filed  on  September  27,  1000,  and  sets  forth 
six  causes  of  action.  In  the  first  cause  of 
action,  it  alleges  that  the  defendant  was 
and  is  a  t>ankiog  corporation  organized  un- 
der the  laws  of  this  state,  and  conducting 
a  general  banking  business  and  acting  as 
a  banking  corporation,  with  its  principal 
office  and  place  of  business  located  in  the 
city  of  Napa  In  Napa  county.  It  is  next 
alleged  that,  at  all  the  times  Involved,  the 
plaintiff  was  a  trader  In  good  financial 
standing  and  credit,  and  oigaged  in  the 
business  of  manufacturing,  selling,  and  deal- 
ing in  ladies'  cloaks  and  suits  in  said 
dty  of  Napa,  and  that  be  was  a  customer 
of  and  depositor  with  the  defendant,  and  had 
and  kept  a  banking  account  with  defendant, 
subject  to  his  (said  plaintiff's)  checks.  It  is 
then  alleged  that,  from  June  16  to  June  19, 
1009,  plaintiff  had  in  defendant  bank  a  bal- 
ance due  and  owing  him  exceeding  the  sum 
of  $21.05,  subject  to  plaintltTs  checks;  that, 
Ml  June  16,  1909,  plaintiff  drew  his  che<^ 
No.  627  on  defendant  bank,  for  121.05,  pay- 
able to  the  order  of  Meyer  Cloak  Company, 
in  payment  for  an  indebtedness  then  owing 
by  plaintiff  to  said  Meyer  Cloak  Company, 
and  delivered  said  check  to  said  Meyer  Cloak 
Company  in  payment  for  said  Indebtedness; 
that  said  Meyer  Cloak  Company,  immediate- 
ly upon  receipt  of  the  check,  caused  it  to  I>e 
presented  to  defendant  bank  for  payment, 
properly  indorsed  during  business  hours,  and 
in  the  usual  course  of  business ;  but  that  de- 
fendant bank,  notwithstanding  that  it  then 
bad  sufficient  funds  belonging  to  plaintiff  on 
deposit  with  it  wherewith  to  honor  sai^ 
check,  refused  to  pay  said  check,  and  marked 
the  same  "No  funds,"  and  returned  the  check 


te  Meyer  Cloak  Company  dishonored.  It  is 
then  alleged  that,  by  reason  of  the  foregoing 
acts  and  conduct  of  defendant  bank,  plaintiff 
has  suffered  and  sustained  damage  In  the 
sum  of  $75,000,  in  this,  that  is  to  say:  By 
reason  of  the  foregoing  acts  and  conduct  of 
defendant  bank,  plaintiff  has  suffered  great 
injury  in  bis  name  and  credit  with  said  Mey- 
er Cloak  Company  and  others,  and  his  stand- 
ing as  a  reputable  merchant  has  be«i  lost 
and  his  credit  destroyed.  The  remaining 
five  causes  of  action  are  based  on  similar 
facts  as  to  five  other  checks,  drawn  in  favor 
of  different  firms,  in  sums  varying  from 
$3.76  to  $287.46,  all  of  which  were  returned 
to  the  payees  dishonored.  Four  of  these 
checks  were  drawn  on  June  12,  1909,  and 
two  of  them  on  June  16,  1909,  and  all  shared 
the  same  fate,  although  defendant,  as  Is  al- 
leged,  had  funds  in  its  hands  to  the  credit  of 
plaintiff  sufficient  to  meet  the  same. 

[1]  The  question  of  Importance  to  I>e  de- 
termined is  whether  section  3302  of  the  Civ- 
il Code  prescribes  the  only  measure  of  dam- 
ages in  cases  of  this  character,  or,  in  fact 
was  Intended  to  apply  to  such  cases  at  all. 
It  reads:  "The  detriment  caused  by  the 
breach  of  an  obligation  to  pay  money  only 
is  deemed  to  be  the  amount  due  by  the  terms 
of  the  obligation,  with  interest  thereon." 
This  section  is  found,  among  others,  in  diap- 
ter  2,  art  1,  pt  1,  and  is  designated  by  its 
subhead,  or  what  may  tie  termed  its  syllabus, 
to  pertain  to  cases  for  "breach  of  contract 
to  pay  liquidated  sum."  Section  3300  of  the 
same  Code,  and  part  of  the  same  article,  pro- 
vides: "For  the  breach  of  an  obligation  aris- 
ing from  contract,  the  measure  of  damages, 
except  where  otherwise  expressly  provided 
by  this  code,  la  the  amount  wliich  will  com- 
pensate the  party  aggrieved  for  all  the  det- 
riment proximately  caused  thereby,  or  which, 
in  the  ordinary  course  of  things,  woold  be 
likely  to  result  therefrom."  Article  2  of  the 
same  part,  in  general,  relates  to  "damages 
for  wrongs."  Section  3333  is  as  follows: 
"For  the  breach  of  an  obligation  not  arising 
from  contract,  the  measure  of  damages,  except 
where  otherwise  provided  by  this  Code,  is 
the  amount  which  will  compensate  for  all 
the  detriment  proximately  caused  thereby, 
whether  it  could  have  been  anticipated  or 
not"  The  same  Code  defines  an  obligation 
to  be  "a  legal  duty,  by  which  a  person  is 
bound  to  do  or  not  to  do  a  certain  thing" 
(Civ.  Code,  {  1427),  and  may  arise  "either 
from  the  contract  of  the  parties,  or  by  oper- 
ation of  law,"  in  which  latter  case  it  "may 
be  enforced  In  the  manner  provided  by  law, 
or  by  ciyii  action  or  proceedings."  (Id.  i 
1428).  It  will  be  observed  that  the  Code 
furnishes  a  different  measure  of  damages  for 
breaches,  of  obiigatlMis  "to  pay  money  only" 
and  breaches  of  obligations  arUing  from  con- 
tracts generally,  and  from  obligations  not 
arising  from  contract;  1.  e.,  from  wrongs. 
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The  position  taken  by  respondent  is  that 
"section  3302  controls  the  measure  of  dam- 
ages to  the  exclusion  of  every  other  section 
of  the  Code,  and  to  the  exclusion  of  every 
other  principle  of  law,"  and  this  results,  as 
Is  claimed,  from  "the  relation  of  debtor  and 
creditor  existing  between  the  depositor  and 
the  bank."  Furthermore,  "that  there  ts  no 
other  obligation,  the  breach  of  which  Is  al- 
leged, and  no  other  Is  anticipated  by  the  con- 
tract; that  If  there  Is  an  element  of  tort 
about  the  act  of  refusal  to  pay  for  which 
a  different  rule  may  apply  as  to  the  meas- 
ure of  damages,  the  nature  and  character  of 
the  circumstances  mast  be  alleged  and  shown, 
and  special  damages  pleaded."  Appellant 
contends,  as  does  respondent,  that  the  cause 
of  action  rests  upon  the  duty  of  the  bank 
towards  Its  depositors;  but  It  Is  claimed  by 
appellant  that  this  duty  is  not  alone  that  of 
debtor  and  creditor,  but  "that  upon  the  prop- 
er presentation  of  a  proper  check  by  a  prop- 
er person,  there  being  sufficient  funds  on  de- 
posit to  the  credit  of  the  drawer  of  the 
cheek,  it  is  the  duty  of  the  bank  promptly  to 
honor  the  check,  subject,  of  course,  as  Mr. 
Morse  points  out  (2  Banks  and  Banking,  § 
445),  to  the  right  of  the  bank  to  take  a 
reasonable  time  to  make  Inquiries  in  cas- 
es In  which  suspicious  circumstances  appear. 
*  •  ♦  That  the  whole  commercial  com- 
munity, and  every  Interest  dependent  upon 
commerce,  are  affected  by  the  honor  of  trad- 
ers' checks,"  and  that  "the  courts  should 
hold  banks  to  the  proper  performance  of 
their  duties  to  their  trader  depositors."  It 
Is  further  contended  by  appellant  that  wheth- 
er the  alleged  cause  of  action  be  treated  as 
upon  contract  or  In  tort  Is,  In  this  state.  Im- 
material upon  the  question  of  damages,  be- 
cause we  have  but  a  single  form  of  action,  In 
which  nothing  more  Is  necessary  than  to 
state  the  facts  and  pray  for  the  appropriate 
relief;  "that  In  actions  for  damages  for 
breach  of  cont'ract,  the  parties  need  not  to 
have  consciously  anticipated  the  precise 
damages  which  would  flow  from  the  breach, 
bat,  as  our  Supreme  Court  points  out  (Hunt 
Bros.  Co.  V.  San  Lorenzo  Co.,  150  Cal.  61, 
56,  67  [87  Pac.  1093,  7  L.  R.  A.  (N.  S.)  913]), 
will  be  taken  to  have  contemplated  all  dam- 
ages which  they  ought,  as  reasonable  per- 
sons exercising  their  faculties  with  reason- 
able prudence  and  discretion,  to  have  con- 
templated, because  no  one  can  escape  Ha; 
bllity  by  the  simple  expedient  of  closing  his 
eyes  to  what  he  would  have  seen  if  he  bad 
bat  looked,  and  because  the  consequences  to 
a  trader  from  the  dishonor  of  his  checks  is 
so  notorious  that  no  bank  can  Justly  affect 
ignorance  of  '  what  the  whole  commercial 
world  Is  vividly  alive  to ;  •  •  •  that  the 
obligation'  to  pay  a  trader's  check  involves 
something  more  than  the  mere  discharge  of 
a  debt — involves  something  more  in  its  alms 
and  consequences  than  a  mere  'obligation  to 
pay  money  only';  and  that  section  3.302  can- 
not furnish  a  just  measure  of  the  damages 


suffered  by  a  trader  through  the  dishonor  of 
his  checks." 

[2]  An  examination  of  section  3302,  when 
considered  In  its  relation  to  other  sections 
of  the  same  title,  and  when  construed,  as  we 
are  told  by  section  1858  of  the  Code  of  Civil 
Procedure  It  must  be  construed  (1.  e.,  that 
"the  office  of  the  Judge  is  simply  to  ascer- 
tain and  declare  what  Is  In  terms  or  In  sub- 
stance contained  therein"),  will  show  that 
the  section  deals  only  and  solely  with  con- 
tractual relations,  and  Is  Intended  to  define 
the  detriment  caused  by  some  breach  of  a  ' 
contract  to  pay  a  liquidated  amount  It  does 
not  attempt  to  provide  a  measure  of  dam- 
ages In  the  large  number  of  cases  where  the 
cause  of  action  is  "for  the  breach  of  an  ob- 
ligation arittno  from  contract"  (section  3300, 
Civ.  Code),  or  "for  the  breach  of  an  obliga- 
tion not  arising  from  contract"  (section  3333), 
I.  e.,  for  torts  or  wrongs  or  breaches  of  obli- 
gations arising  by  operation  of  law,  or  Im- 
plied obligations.  And  it  Is  not  to  be  for- 
gotten that,  although  the  Code  establishes 
the  law  of  this  state  respecting  the  silbjects 
to  which  it  relates,  It  "does  not  mean  that 
there  is  no  law  with  respect  to  such  subjects 
except  that  embodied  In  the  Code.  •  •  • 
Where  the  Code  Is  silent,  the  common  law 
governs."  Estate  of  Apple,  66  Cal.  482,  434, 
6  Pac.  7;  Peters  v.  Peters,  156  Cal.  32,  34. 
103  Pac.  219,  23  L.  R.  A.  (N.  S.)  699;  Pol. 
Code,  S  4468. 

In  an  illuminating  article  by  Professor 
Pomeroy,  published  in  volumes  3  and  4  of  the 
West  Coast  Reporter,  reprinted  In  an  ap- 
pendix to  appellant's  reply  brief,  that  dis- 
tinguished author  says:  "Except  In  the  com- 
paratively few  instances  where  the  language 
is  so  clear  and  unequivocal  as  to  leave  no 
doubt  of  an  Intention  to  depart  from,  alter, 
or  abrogate  the  common-law  rule  concerning 
the  subject-matter,  the  courts  should  avowed- 
ly adopt  and  follow  without  deviation  the 
uniform  principles  of  Interpreting  all  the 
definitions,  statements  of  doctrines,  and  rules 
contained  in  the  Code  In  complete  conformity 
with  the  common-law  definitions,  doctrines, 
and  rules,  and  as  to  all  subordinate  effects 
resulting  from  such  Interpretation."  This 
view  is  urged  because  of  the  "peculiar  excel- 
lencies acknowledged  by  all  able  Jurists  to 
belong  to"  the  common  law,  because  "the 
Civil  Code,  as  a  matter  of  fact,  was  not  de- 
signed to  make  any  general  alterations  In 
the  established  doctrines  and  rules  of  the 
common  law,"  and  because  "the  Civil  Code 
does  not  embody  the  whole  law  concerning 
private  and  civil  relations,  rights,  and  duties. 
It  Is  Incomplete,  Imperfect,  and  partial." 

[3]  It  seems  to  be  conceded  by  respondent, 
which  is  undoubtedly  true,  that  at  common 
law  substantial  damages  may  be  recovered 
against  a  banker  for  dishonoring  the  check 
of  a  depositor;  there  being  sufficient  money 
In  his  hands  at  the  time  to  meet  it.  The 
rule  prevailing  In  this  country,  In  states 
where  the  question  has  a^rlsen,  is  given  in 
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5  American  and  EngUsb  Encyclopedia  of 
Law  {2d  Ed.)  1059,  1060,  as  follows:  "The 
relation  between  the  bank  and  the  depositor 
is  that  of  debtor  and  creditor.  The  banli,  in 
consideration  of  the  deposit  or  loan,  implied- 
ly agrees  with  the  depositor  that,  whenever 
a  demand  is  made  by  the  presentation  of  a 
genuine  checlc  in  the  hands  of  a  person  en- 
titled to  receive  the  amount,  the  check  will 
be  honored  to  the  amount  of  funds  on  de- 
posit. And  whenever  the  bank  falls  to  ful- 
fill this  agreement  with  the  depositor,  by  a 
failure  to  honor  the  check  when  duly  pre- 
sented, a  right  of  action  at  once  accrues. 
The  depositor,  by  proving  such  loss,  is  al- 
ways entitled  to  recover  substantial  dam- 
ages. But,  if  unable  to  show  any  such  loss 
or  injury,  the  better  opinion  seems  to  be  that 
he  would  still  be  entitled  to  recover  such 
moderate  damages  as  the  jury  should  Judge 
to  be  a  fair  and  reasonable  compensation  for 
the  injury  which  be  must  have  sustained; 
for  it  is  almost  Impossible  for  a  check  to  be 
dishonored  without  reflecting  upon  the  char- 
acter and  credit  of  the  drawer,  the  extent  of 
the  injury  being  within  the  peculiar  prov- 
ince of  the  Jury  to  determine."  Mr.  Morse 
says:  "The  duty  of  the  bank  to  make  such 
payments  (1.  e.,  payment  of  checks  on  pres- 
entation, the  bank  having  suflicient  funds 
of  the  drawer),  and  the  reciprocal  right  of 
the  depositor  to  have  them  made,  arise  from 
the  contract  to  that  effect,  which,  though 
probably  never  definitely  expressed,  will  al- 
ways be  considered  to  be  implied  from  the 
usual  course  of  the  banking  business.  This 
duty  and  this  right  are  so  far  substantial 
that,  if  the  bank  refuses,  without  sutDelent 
Justification,  to  pay  the  check  of  the  cus- 
tomer, the  customer  has  his  action  for  dam- 
ages against  the  bank."  2  Morse  on  Banks 
»nd  Banking  (4th  Ed.)  {  4.5S. 

The  Supreme  Court  of  this  state,  in  Janln 
V.  London  &  S.  F.  Bank,  92  Cal.  14,  22-23, 
27  Pac.  1100  (14  L.  R.  A.  320,  27  Am.  St. 
Rep.  82),  said:  "It  is  well  settled  that  a 
bank,  in  receiving  ordinary  deposits,  becomes 
the  debtor  of  the  depositor,  and  its  implied 
contract  with  him  is  to  discharge  this  indebt- 
edness by  honoring  such  checks  as  he  may 
draw  upon  it"  This  implied  obligation  or 
duty,  out  of  which  arises  an  action  for  non- 
performance, is  that  payment  will  be  mad..! 
on  presentation,  and  is  an  obligation  differ- 
ent from  and  in  addition  to  that  existing 
ordinarily  between  debtor  and  creditor. 
"These  dealings  in  bank  checks  stand  upon 
peculiar  grounds.  The  exigencies  of  trade 
do  not  admit  of  the  delays  attending  the 
process  of  acceptance,  or  arising  from  the 
efflux  of  days  of  grace.  If  the  drafts  are 
delayed;  if  the  bank,  being  in  funds,  be  at 
liberty  to  refuse  payment — the  inevitable 
consequence  to  the  parties  disappointed  can 
be  none  other  than  such  as  the  want  of 
scrupulous  punctuality  always  inflicts.  The 
drawer's  credit  suffers ;  and  it  is  well  known 
that  for  this  injury  a  depositor  is  entitled 


to  his  action  against  the  bank."  Fogarties 
V.  State  Bank,  12  Rich.  518,  78  Am.  Dec. 
468.  A  single  refusal  to  honor  a  check  might 
work  the  ruin  of  a  business  man.  That  the 
returning  of  a  check  by  a  bank  to  the  payee. 
Indorsed  "No  funds,"  would  necessarily  tend 
to  injure  the  credit  and  business  standing  of 
the  drawer  of  tbe  check.  Is  a  proposition  so 
obvious  as  to  need  no  argument  to  establish 
its  truth.  "It  is  almost  impossible  for  a 
check  to  be  dishonored  without  reflecting 
upon  the  character  and  credit  of  the  draw- 
er, the  extent  of  the  injury  being  within  the 
peculiar  province  of  tbe  Jury  to  determine." 
5  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  1060: 
2  Morse  on  Banks  and  Banking,  {  458.  And 
it  is  equally  obvious  that  the  rule  contended 
for  by  respondent  would  furnish  no  adequate 
measure  of  the  damage  suffered  In  sucb  a 
case.  1  Sutherland,  Damages  (3d  Ed.)  8 
77.  In  a  Pennsylvania  case,  where  the  rul- 
ing of  the  trial  court  was  held  to  be  corret-t. 
In  refusing  to  charge  the  jury  "that  the  mere 
loss  of  credit  by  the  plaintiff  is  not  a  ground 
for  damages,  unless  it  be  immediately  con- 
nected with  some  tangible  pecuniary  loss  of 
which  It  was  the  cause,"  the  court  said:  "A 
bank  is  an  institution  of  quasi  public  char- 
acter. It  Is  chartered  by  the  government  for 
the  purpose,  inter  alia,  of  holding  and  safe- 
ly keeping  tbe  moneys  of  individuals  and  cor- 
porations. It  receives  such  moneys  upon  an 
implied  contract  to  pay  the  depositor's  checks 
upon  demand.  Individual  and  corporate 
business  could  hardly  exist  for  a  day  with- 
out banking  facilities.  At  the  same  time, 
tbe  business  of  the  community  would  be 
at  the  mercy  of  banks,  if  they  could  at  their 
pleasure  retuae  to  honor  their  depositor's 
checks,  and  then  claim  that  such  action  was 
the  mere  breach  of  an  ordinary  contract,  for 
which  only  nominal  damages  could  be  re- 
covered, unless  special  damages  were  proven. 
There  is  something  more  than  a  breach  of 
contract  in  such  cases."  Patterson  v.  Ma- 
rine National  Bank,  130  Pa.  419,  433,  18 
Atl.  632,  633,  17  Am.  St.  Rep.  778. 

In  this  state  It  is  a  felony  for  a  person 
to  willfully,  with  intent  to  defraud,  make  or 
draw  or  utter  to  another  person  a  check  on 
a  bank,  knowing  at  the  time  that  be  has  not 
i  suflicient  funds  In  such  bank  to  meet  sucb 
I  check.  Fen.  Code,  i  476a.  In  Svendsen  t. 
I  State  Bank.  64  Minn.  46,  65  N.  W.  1086,  31 
I  L.  R.  A.  552,  58  Am.  St  Rep.  522,  tlie  Su- 
preme Court  placed  the  rule  "on  the  ground 
tbat  tbe  wrongful  act  of  the  banker  In  re- 
fusing to  honor  the  check  imputes  insolven- 
cy, dishonesty,  or  bad  faith  to  the  drawer 
of  the  clieck,  and  has  tbe  effect  of  slandering 
him  in  his  business,"  and  it  was  there  held 
that  the  position  "that  an  action  of  tort  can- 
not be  maintained  in  such  a  case  as  this, 
and  tbat  plaintiff's  only  remedy  is  an  action 
on  contract,  in  which  only  nominal  damages 
can  be  recovered,  is  not  sustained  by  the 
authorities."  When,  In  this  state,  a  bank 
returns  to  tbe  payee  a  check  with  the  In- 
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doraement  "No  fands,"  tbe  act  at  once  sug- 
gests, not  only  what  the  Minnesota  court 
says  It  Imports,  but  It  suggests  a  possible 
violation  of  a  penal  statute  punishable  as 
a  felony.  And  yet,  as  respondent  contends, 
the  only  redress  is  In  an  action  in  assumpsit 
for  money  had  and  received,  with  interest. 
The  Massachusetts  court  said:  "In  the  case 
of  a  trader,  injury  to  bis  credit  may  be  in- 
ferred from  the  fact  he  Is  a  trader,  and  sub- 
stantial damages  may  be  found  and  given,  on 
proof  of  that  fact,  without  anything  more." 
Wiley  V.  Bunker  HQl  Nat  Bank.  183  Mass. 
495,  67  N.  E.  655. 

[4,  S]  When  onr  Civil  Code  says  that  "for 
every  wrong  there  is  a  remedy"  (section 
3523),  it  means  a  remedy  In  some  degree 
commensurate  with  the  Injury  Inflicted.  The 
books  abound  in  decisions  holding  that  the 
dishonor  of  a  trader's  check  is  a  grievous 
wrong.  Lame  and  impotent.  Indeed,  must  be 
that  system  of  remedies  that  furnishes  no 
adequate  relief  in  such  cases.  We  can- 
not bring  ourselves  to  believe  that  sec- 
tion 8302  of  the  Civil  Code  was  intend- 
ed to  take  away  a  right  of  action  uni- 
versally conceded  to  exist  elsewhere.  No 
reason  can  be  suggested  why  banks  In  this 
state  should  enjoy  such  immunity.  It  Is  no 
sufficient  answer  to  the  cases  cited,  and  nu- 
merous others  to  like  effect,  that  in  those 
Jurisdictions  no  statutory  rule  of  damages, 
as  we  have  In  section  3302,  Is  enacted.  That 
the  rule  is  firmly  established,  though  not  by 
legislation.  In  the  states  alluded  to,  by  Judi- 
cial decisions  coming  down  to  us  from  the 
common  law,  cannot  be  questioned,  and  it 
has  never  been  held  to  take  away  the  right 
of  action  contended  for  by  appellant.  The 
mle,  prescribed  by  our  Code  as  a  measure 
of  damages,  has  been  elsewhere  held  to  ap- 
ply solely  to  the  limited  class  of  cases  refer- 
red to  therein,  namely,  for  breaches  of  ob- 
ligations to  pay  money  only;  L  e.,  liquidated 
demands.  Before  we  should  feel  authorized 
to  hold  that  the  rule  laid  down  in  section 
3302  was  intended  to  furnish  the  only  meas- 
ure of  damage  In  such  a  case  as  we  have 
here,  it  should  be  made  to  appear  clearly 
from  the  terms  of  the  statute  that  such  was 
its  intention,  which  we  do  not  think  does  so 
appear.    Mr.  Pomeroy's  article,  supra. 

Whether  the  facts  alleged  bring  the  case 
within  section  3300,  Civil  Code,  as  a  breach 
of  an  obligation  arising  from  contract,  or 
within  section  3333,  Civil  Code,  for  a  wrong 
— ^1.  e.,  a  breach  of  an  obligation  not  aris- 
ing from  contract — Is  not  very  material.  The 
measure  of  damage  is  substantially  the  same 
in  both  cases.  In  a  sense  here  the  Injury 
arises  from  contract,  and  in  a  sense  it  is  in- 
dependent of  contract  and  sounds  In  tort. 
But,  viewed  in  either  sense,  section  3302  has 
no  application  to  the  facts  alleged. 

It  has  been  sufficiently  shown,  contrary  to 
respondent's  contention,  that  the  relation 
between  a  trader  depositor  and  a  bank  is 
something  more  than  that  of  debtor  and 


creditor.  The  complaint  alleges  Che  breach 
of  an  obligation  beyond  that  arising  from 
the  simple  relation  of  debtor  and  creditor,  an 
obligation  implied  by  the  peculiar  dream- 
stances  surrounding  the  parties  in  that  rela- 
tion, and  an  obligation  whidi,  in  the  nature 
of  ttiese  circumstances,  must  have  I>een  an- 
ticipated by  the  parties.  So  far  as  the  ele- 
ment of  tort  is  Involved  in  the  conduct  of 
the  defendant,  we  do  not  think,  as  is  claimed 
by  defendant,  that  "the  nature  and  character 
of  the  circumstances  must  be  alleged  and 
shown  and  special  damages  pleaded,"  In 
order  to  maintain  the  action.  Special  dam- 
ages are  not  claimed.  Only  such  damages 
as  might  be  shown  to  have  been  proximately 
caused  by  defendant's  breach  of  duty  are 
claimed.  Civ.  Code,  §S  1427,  1428,  supra. 
The  averments  of  the  complaint  are  suffi- 
cient to  show  the  violation  of  defendant's 
obligation,  for  which  the  law  authorises  sub- 
stantial damages.  Actual  compensation  to 
the  injured  party,  whether  caused  by  tort 
or  breach  of  contract,  is  the  first  object  of 
the  law.  "Every  invasion  of  a  legal  right  is 
presumed  in  law  to  cause  an  injury,  and, 
though  none  is  shown,  there  may  neverthe- 
less be  a  recovery  of  nominal  damages  with 
costs  of  the  action.  Such  recovery  is  a 
Judicial  recognition  of  the  right  and  an  ad- 
monition that  it  cannot  be  invaded  with  im- 
punity. The  relation  between  banker  and 
depositor  is  one  of  contract.  The  right  of 
the  latter  is  that,  to  the  extent  of  hte  credit 
balance  subject  thereto,  his  checks  drawn 
and  presented  according  to  the  customs  and 
usages  of  the  business,  shall  be  promptly 
honored.  For  a  breach  of  this  right  an  ac- 
tion for  damages  will  He.  If  the  depositor 
is  a  merchant  or  trader.  It  will  be  presumed, 
without  further  proof,  that  substantial  dam- 
ages have  been  sustained.  This  rule  pro- 
ceeds upon  the  fact,  commonly  recognissed, 
that  the  credit  of  a  person  engaged  In  such 
a  calling  Is  essential  to  the  prosperity  of  his 
business,  and  the  dishonoring  of  his  checks 
is  plainly  calculated  to  Impair  it,  and  to  in- 
fiict  a  most  serious  injury.  In  common 
opinion,  substantial  damage  is  the  natural 
and  probable  consequence  of  the  act,  and 
therefore  a  substantial  recovery  may  be  had, 
without  pleading  or  proof  of  special  Injury." 
Third  National  Bank  v,  Ober,  178  Fed.  678, 
102  O.  C.  A.  178.  See  authorities  in  note,  6 
Cyc.  535. 

In  Heister  v.  liOomls,  47  Mich.  16,  10  N. 
W.  60,  Mr.  Justice  Cooley  points  out  a  dis- 
tinction sometimes  drawn  in  awarding  dam- 
ages where  breaches  of  contract  are  Involved 
and  in  cases  of  tort.  In  the  former,  the 
damage  allowed  is  because  of  something 
which  could  have  been  foreseen  and  reason- 
ably expected;  in  the  latter,  "the  plaintiff 
does  not  assist  in  making  the  case.  It  is 
made  for  him  against  his  will."  The  learned 
Jurist  then  says:  "To  deny  the  Injured  party 
the  right  to  recover  any  actual  damages  in 
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sach  cases,  because  they  are  of  a  nature 
which  cannot  be  certainly, measured,  would 
be:  to  .enable  parties  to  profit  by  and  specu- 
late upon  tbelr  own  wrongs,  encourage  vio- 
lence, and  Invite  depredation."  He  adds 
that,  "wherjB  the  damages  are  sucb  as  do 
not  follow  the  injury  as  a  necessary  conse- 
quence, they  should  be  specially  alleged  In 
the  deolaration."  But  all  the  authorities 
agree  that  more  or  less  injury  necessarily 
follows  the  dishonor  of  a  trader's  check.  Be- 
sides, Jndge  C!ooIey  is  speaking  of  actions 
generally,  and  not  particularly  of  the  dis- 
honor of  a  trader's  check.  In  his  work  on 
Torts,  the  author  says:  "The , refusal  of  a 
bank  to  pay  the  plaintiff's  check  to  a  third 
party,  though  having  sufficient  funds  of  the 
plaintiff  to  meet  it,  is  in  the  nature  of  a 
slander  upon  the  plaintiff's  credit  and  bus- 
iness, and  renders  the  bajik  liable  for  sub- 
stantial damages,  though  no  actual  damages 
are  proven,  lohen  the  plaintiff  is  engaged  in 
trade  or  ittsinesa."  I  Cooley  on  Torts  (3d 
EC.)  p.  396.  Among  the  cases  cited  in  the 
note  and  in  the  text  is  Schaffner  t.  Ehrman, 
139  111.  109,  28  N.  E.  917,  reported  also  hi 
32  Am.  St.  Rep.  192,  and  16  L.  R.  A.  134, 
which  last  has  a  note  on  the  question.  The 
opinion  In  that  case  was  on  petition  for 
rehearing,  and  Is  a  careful  review  of  the 
English  and  American  cases.  It  was  there 
held  that  the  bank  was  liable  for  more  than 
nominal  damages,  without  any  proof  of  ac- 
tual loss  or  damage,  although  the  refusal 
to  pay  the  check  was  the  result  of  a  clerk's 
mistake.  Craig,  J.,  dissented,  holding  that, 
under  the  circumstances  appearing  at  the 
trial,  only  nominal  damages  were  recover- 
able. No  dissenting  voice  is  found  to  go  be- 
yond this,  and  even  in  that  view  the  com- 
plaint here  is  sufficient.  Judge  Cooley  quotes 
from  the  opinion,  where  it  Is  said:  "It  Is 
well  understood  that,  In  an  action  for  sland- 
er by  a  person  for  the  speaking  of  slander- 
ous words  of  him  in  the  way  of  his  trade, 
the  fact  that  he  is  a  trader  takes  the  place 
of  special  damages.  To  return  a  check 
marked  'Refused  for  no  funds'  to  the  hold- 
«r,  especially  through  a  clearing  house,  cer- 
tainly tends  to  bring  the .  drawer  of  that 
check  into  disrepute  as  a  person  engaged 
in  mercantile  business,  and  It  needs  no  argu- 
ment tp  show  that  a  single  refusal  might 
often,  and  frequently  does,  bring  ruin  upon 
ft  business  ipan ;  and  yet  it  Is  no  more  pos- 
sible in  either  case  to  prove  special  or  ac- 
tual damages, than  It  is  for  one  charged  with 
thja  cpmmi^slo.n  of  a  crime  to  sbovr  specially 
.la  what,  manner  he  has  been  injured."  It 
was  said  in  Arzaga  v.  Yillalba,  85  Cal.  191, 
2i  Pa;C.,_656;  "Every  action  Is  now,  in  ef- 
fecf,  a  'sjieciai  action  on  the  case.  •'  *  • 
.Does  the  complaint  state  In  ordinary  and 
concise  language  facts  sufflcieht  to  constitute 
a  cause  of  action?  That  'is  the  question, 
^nd  not  whether  it  is  sufficient  to  show  tres- 
pass quare  ciausiini,  trespass  vi  et  atmis,  'or 


any  other  technical  form  of  action,  ex  delicto 
or  ex  contractu.  «  •  •  Under  our  sys- 
tem, if  the  facts  alleged  and  proved  are  such 
as  would. have  entitled  the  plaintiff  to  relief 
under  any  of  the  recognized  forms  of  action 
at  common  law,  they  are  sujficlent  as  the 
basis  of  relief,  whatever  it  may  be." 

In  harmony  with  this  view,  universally 
taken  where  the  reformed  procedure  is  adopt- 
ed, the  Supreme  Court  of  Iowa  said:  "The 
pleader  simply  makes  a  plain  statement  of 
the  facts,  avoiding  legal  conclusions,  and 
may  recover  as  damages,  on  the  facts  stated, 
whatever  the  law  will  allow,  either  for 
breach  of  contract  or  for  the  tort  pleaded." 
Mentzer  v.  W.  U.  Tel.  Co.,  93  Iowa,  752,  62 
N.  W.  1,  28  L.  R.  A.  72,  57  Am.  St  Rep.  294. 
And  so  it  was  held,  in  Lorlck  v.  Palmetto 
Bank  &  T.  Co.,  74  S.  C.  185,  54  S.  E.  206. 
7  Ann.  Cas.  818:  "The  liability  of  a  bank 
to  its  depositor  for  substantial  damages,  tem- 
perate in  amount,  for  refusing  to  pay  his 
check,  not  exceeding  his  credit,  Is  generally 
if  not  universally  recognized.  And  it  Is  not 
necessary  to  recovery  that  there  should  be 
proof  of  special  damages;  the  law  presum- 
ing that  the  result  is  injury  to  the  credit  of 
the  depositor  from  the  general  experience  of 
men  In  such  transactions."  The  cases  are 
extensively  considered  in  tlie  opinion. 

In  the  Case  here  It  seems  plain  tliat  the 
cause  of  action  grew  oat  of  or  arose  from 
contract,  in  the  sense  that  It  never  would 
have  arisen  but  for  the  orighiftl  contractual 
relation.  Still  there  is  in  It  an  element  of 
tort  or  wrong,  a  violation  of  duty,  and  we 
have  seen  that  damages  are  allowable  In 
whatever  view  the  case  may  be  regarded; 
hence  we  think  the  form  of  the  action  is 
immaterial.  The  case  Is  analogous  to  the 
frequently  occurring  cases  arising  in  breach- 
es of  contract  for  the  transportation  of  pas- 
sengers by  railroad,  where  the  damages  are 
recoverable  for  the  wrongful  -  acts  of  the 
defendant  committed  in  violation  of  its  con- 
tract The  Supreme  Ooutt,  In  Capital  Gas 
Co.  V.  Young,  109  Cal.  140,  41  Pac.  869,  29 
L.  R.  A.  468,  said:  "The  duty  to  furnish 
gas  to  the  city  devolved  upon  the  respondent 
not  by  virtue  of  any  contract,  but  by  opera- 
tion of  law,  and  heniee  the  taws  governing 
ordinary  contracts  testing-  in  the  volition  of 
the  parties  thereto  have  no  application." 
If  it  be  said  that  that  was  the  case  of  a  pub- 
lic service  cortwratlon,  and  hence  the  reasm 
underlying  the  role  thete  laid  down  does 
not  apply  liere,  it  may  be  answered  by  the 
opinion  in  Meadowtroft  v.  People,  163  111. 
56,  45  N.  B.  991,  3S  L.  R.  A.  176,  54  Am.  St 
Rep  447;  "The  fundamental  error  In  the 
contention  thus' formulated  is  the  assump- 
tion that  the,  business  of  banking  stands 
upon  exactly  the  same  footing  that  the  or- 
'dinary  industrial  pursuits  of  farming,  mer- 
chandising, manufacturing,  and  mining,  and 
the  many  other  common  oceopntlons  of  life, 
stand  'upon.    The  'busliiess  of  a  banker  is 
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not  Juris  prlvatl  oiily,  but,  like  that  of  aH 
Innkeeper  or  common  'carMer,'  Is  affectefl 
with  a  public  Interest,  anfl  therefore  subject 
to  public  regulation."  Fogartles  v.  State 
Bank,  supra.  Said  the  Pennsylvania  Court: 
"A  bank  Is  an  Institution  of  quasi  public 
character."  Patterson  T.  Marine  Katlonal 
Bank,  supra;  Ex  parte  Plttman,  31  Nev. 
43,  99  Pac.  700,  22  L.  B.  A.  (N.  S.)  266,  20 
Ann.  Cas.  1319;  State  v.  Rlchcreek,  167 
Ind.  217,  77  N.  B.  10S5,  5  L.  E.  A.  (N.  S.) 
874,  119  Am.  St.  Rep.  491,  10  Ann.  Cas.  899. 
It  is  upon  the  assumption  that  banking  in- 
Btitutlons  are  affected  with  a  public  interest 
that  they  are  subject  to  regulation. 

Without  pursuing  the  argument  further, 
our  conclusion  Is  that  section  3302  of  the 
Civil  Code  does  not  apply  to  &  case  of  this 
character,  that  the  complaint  states  a  cause 
of  action,  and  that  the  court  erred  in  hold- 
ing otherwise  and  In  refusing  to  allow  plain- 
tiff to  submit  evidence  in  its  support 

The  Judgment  and  order  are  reversed. 

We  concur:    HART,  i.;  BURNETT,  J. 


17  Cal.  Ap9.  7S1 

PEOPLB  on  Complaint  of  BEEDE  ▼.  TOWN 
OF  ANTIOCH.     (Civ.  1,063.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.    Dec.  29,  1911.     Rehearing  Denied 
by  Supreme  Court  Feb.  26,  1912.) 

1.  Pleading  (S  214*)—Deiiubreb— Effect. 

The  facts  alleged  in  the  complaint  are  con- 
fesaed  by  demurrer  thereto. 

(Ed;   Note.— For   other  cases,   see  Pleading, 
Cent.  Dig.  H  52&-534;    Dec.  Dig.  §  214.»]. 

2.  MuNiciPAi,  Corporations  (§  24*)— Bound- 
aries or  Town  —  Construction  of  Stat- 
utes. 

Act  effective  March  80,  1872  (St  1871-72, 
p.  725),  is  entitled  "An. act  to  properly  define 
the  boundaries  of  the  town  of  Antioch,  and  ex- 
tend the  same,"  and  section  1  provides  that 
the  boundaries  and  line  of  the  town  of  Antiooh, 
on  the  San  Joa^in  river,  in  front  of  said  town, 
as  surveyed  and  laid  out  by  E.  in  1866,  is  ex- 
tended to  extreme  low-water  mark  in  the  river, 
and  section  2  antliarizes  the  town  board  of 
trustees  to  have  the  boundaries  properly  snr- 
veyed  and  located  in  conformity  with  the  sur- 
vey and  map  of  B.,  as  filed  in  the  county  re- 
corder's office.  Held,  that  the  boundaries  of 
the  town  were  defined  by  the  act  as  they  were 
shown  on  the  E.  map,  except  that  the  bound- 
ary toward  the  San  Joaquin  river  was  extend- 
ed to  the  line  of  low  tide. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  24.*] 

3.  Statbtbs  (f  211*)—CoNSTRUCTieN— Title. 

The  title  of  an  ambiguous  act  may  be  look- 
ed to  in  determining  its  meaning.   - 

[E2d.   Note.— For ,  other  '  cases,  see   Statutes, 
Cent  Dig.  f  288;    Dec.  Dig.S  2U.*] 

4.  Statutes  (§  218*)— Constbuotbow— Gon- 
tkmfobaneoub  Construction.      , 

That  the  officers  of  a  town  and  the  public 
for  about  38  years  gave  an  ambiguous  statute, 
defining  its  boundaries,  a  certain  construction, 
justified. the  court  in  resolving  any  doubt  as  to 
its  meaning  in  favor  of  such  construction. 

[Ed.   Note. — For   other  cases,   see   Statutes, 
Cent  Dig.  §  294;    Dec.  Dig.  §  2ia*] 


5.  Municipal  Corpobation*  (J  24*)— Bound- 

ARIEft—ESTABLISUMBMt     BY    STATUTE— STAT- 
UTORY Description. 

The  fact  that  act  effective  March  30,  1872 
(St.  1871-72,  p.  725)  M  1,  2,  defining  the 
boundaries  of  the'town  of  Antioch,  erroneonaly 
referred  to  the  map  by  which  the  boundaries 
were  described  as  filed  August  6,  18G6,  where 
it  was  filed  in  1868,  would  not  affect  the  valid- 
ity of  the  statute  as  correctly  defining  the 
boundaries,  where  there  was  no  map  in  fact 
filed  in  1866,  as  such  date  will  be  rejected  as 
a  false  description;  other  recitals  in  the  stat- 
ute identifying  the  map  referred  to. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  24.*] 

Appeal  from  Superior  Court,  Contra  Costa 
County;   R.  H.  Latimer,  Judge. 

Quo  warranto  by  the  People,  on  the  com- 
plaint of  S.  F.  Beede,  against  the  Town  of 
Antioch.  From  a  Judgment  for  relator,  de- 
fendant appeals.    Affirmed. 

B.  D.  Marx  Greene  (Hillyer,  Stringham  & 
O'Brien,  of  counsel),  for  appellant  Attorney 
General  Webb,  W.  S.  Tinning,  Titus  &  Creed, 
and  J.  P.  Abbott,  for  respondent 

HALL,  J.  This  is  a  proceeding  In  quo 
warranto  brought  by  the  Attorney  General, 
upon  complaint  of  H.  F.  Beede,  to  obtain  a 
Judgment  determining  tbat  the  defendant  is 
unlawfully  asserting  and  exerclaing  Jurisdic- 
tion as  a  municipal  corporation  over  territo- 
ry lying  wholly  outside  the  corporate  bound- 
aries of  said  town  of  Antioch.  The  primary 
purpose  of  the  proceeding  is  to  procure  a  de- 
termination as  to  what  constitute  the  bound- 
aries of  said  town,  and  the  solution  of  this 
question  involves  the  construction  and  inter- 
pretation of  the  statute  entitled  "An  act  to 
properly  define  the  boundaries  of  the  town 
of  Antioch,  and  extend  the  same,"  approved 
March  30,  1872  (St.  1871-72,  p.  725).  The  act 
itself  is  set  forth  in  the  complaint,  as  well 
as  various  facts  and  proceedings  thought  to 
bear  upon  the  question  to  be  determined. 
Defendant  filed  a  general  demurrer  to  the 
complaint,  which  was  by  the  court  overruled, 
and,  defendant  declining  to  plead  further. 
Judgment  was  entered  for  plaintiff  as  prayed 
for.  The  effect  of  this  Judgment  Is  to  de- 
termine that  the  boundaries  of  the  town  of 
Antioch  are  as  the  same  are  Aown  and  de- 
lineated upon  B  certain  'map  of  said  town, 
made  by  one  F.  A.  McMahon  In  1884,  and  re- 
corded In  the  office  of  the  county  recorder  of 
Contra  Costa  county  on  the  7th  day  of  .\pril 
of  said  year.  The  appeal  is  from  this  Judg- 
ment and  comes  to  this  court  upon  the  Judg- 
ment roll  and  notice  of  appeal. 

[1]  The  matters  of  fact  hereinafter  stnted 
are  from  the  allegations  of  the  con)i))alnt, 
taken  as  confessed  by  the  demurrer.  The 
town  of  Antioch  was  ■  first  Incorporated  on 
the  eth  day  of  February,  1872.  The  incorpo- 
ration was  accomplished  after  proceedings 
duly  had  for  such  purpose  in  pursuance  of 
the-  act  entitled  "An  act  to  provide  for  the 
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incorporation  of  towns,"  approved  April  19, 
1866  (St  1856,  p.  198),  by  an  order  duly 
made  and  passed  on  the  6th  day  of  February, 
1872,  by  the  board  of  auperylsors  of  Contra 
Costa  county.  In  this  order  the  boundaries 
of  said  town  are  set  forth,  and  It  is  recited 
that  they  contain  a  territory  of  three  square 
miles.  The  northern  boundary  of  said  town 
called  for  by  this  order  is  the  line  of  ordi- 
nary high  tide  along  the  south  bank  of  the 
San  Joaquin  river.  The  act  under  which 
the  incorporation  was  effected  authorized  the 
incorporation  of  territory  to  the  extent  of 
three  square  miles  only,  and  accordingly  the 
order  contains  the  provision  that,  "in  case 
of  later  or  more  accurate  surveys  making 
said  boundaries  to  contain  more  than  3 
square  miles,  the  excess  to  be  taken  off  from 
the  western  side  of  said  town." 

Shortly  after  the  adoption  of  the  said  or- 
der incorporating  said  town,  the  liegislature 
passed  the  act  entitled  "An  act  to  properly 
define  the  boundaries  of  the  town  of  Antioch, 
and  extend  the  same."  This  act  was  approv- 
ed and  went  into  effect  March  30,  1872,  and 
is  as  follows: 

"Section  1.  The  boundary  and  line  of  the 
town  of  Antioch,  on  the  San  Joaquin  river, 
in  front  of  said  town,  as  surveyed  and  laid 
out  by  R.  Eddy  in  eighteen  hundred  and  six- 
ty-six, as  per  map  on  file  in  the  ofilce  of  the 
county  recorder  for  Contra  Costa  county — 
provided  that  no  land  lying  between  high 
and  low  water  mark  shall  be  taken  for  pub- 
lic use  except  by  consent  of  the  owners 
thereof — is  hereby  extended  to  extreme  low 
water  mark  and  low  tide  in  the  San  Joaquin 
river. 

"Sec.  2.  The  board  of  trustees  of  said  town 
of  Antioch  are  hereby  empowered  and  au- 
thorized to  have  the  boundaries  of  said  town 
properly  surveyed  and  located  in  conformity 
with  the  survey  and  map  of  R.  Eiddy  as 
filed  in  the  oflSce  of  the  county  recorder  for 
Contra  Costa  county  on  the  sixth  day  of 
August,  eighteen  hundred  and  sixty-six." 

In  the  year  1866  one  R.  E^dy  made  a  sur- 
vey and  map  of  the  boundaries  of  the  town 
of  Antioch,  which  was  filed  in  the  office  of 
the  county  recorder  of  Contra  Costa  county 
on  the  10th  day  of  January,  1868.  JS^o  map 
or  survey  of  said  town  by  R.  Eddy,  or  any 
other  person,  was  filed  in  the  office  of  said 
county  recorder  on  the  6th  day  of  August. 
1866.  A  copy  of  the  map  made  by  said  Eddy 
is  annexed  to  and  made  a  part  of  the  com- 
plaint, and  it  is  alleged  in  the  complaint 
that  it  is  the  map  referred  to  in  the  said  act 
of  the  Legislature.  In  October,  1883,  the 
Iward  of  trustees  of  said  town  of  Antioch,  in 
pursuance  of  the  provisions  of  section  2  of 
said  act  of  the  Legislature,  employed  one  T. 
A.  McMahon,  the  county  surveyor,  to  survey 
and  locate  the  lx>undaries  of  said  town,  in 
conformity  with  the  survey  and  map  of  said 
Eddy  filed  in  the  county  recorder's  office 
January  10,  1868,  and  to  survey  and  locate 
the  northern  boundary  line  of  said  town  in 


accordance  with  the  provisions  of  section  1 
of  said  act  of  the  Legislature.  Accordingly, 
said  McMahon  did  survey  and  locate  the 
boundaries  of  said  town  in  conformity  with 
the  said  survey  and  map  of  said  Eddy, 
and  did  survey  and  locate  the  northern 
boundary  of  said  town  In  accordance  with 
section  1  of  said  act  of  the  Legislature, 
and  in  the  year  1884  did  make  and  com- 
plete a  map  and  plat  thereof,  which  was 
on  the  7th  day  of  April,  1884,  accepted  by 
the  board  of  trustees,  who  did  declare  the 
boundaries  of  said  town  to  be  as  delineated 
and  shown  on  said  map  made  by  said  Mc- 
Mahon. This  map  was  filed  in  the  office  of 
the  county  recorder  August  12,  1893,  and  a 
copy  thereof  is  attached  to  the  complaint 
and  made  a  part  thereof. 

It  is  proper  at  this  point  to  say  that  the 
boundaries  of  the  town  of  Antioch  as  origi- 
nally incorporated  by  the  board  of  super- 
visors in  February,  1872,  include  much  more 
territory  than  is  included  within  the  l>onnd- 
aries  of  said  town  as  the  same  are  laid  down 
upon  the  Eddy  and  McMahon  maps.  We 
have  been  furnished  by  counsel  with  a  dia- 
gram showing  the  boundaries  as  called  for 
by  the  order  of  the  board  of  February,  1872, 
and  as  shown  on  the  Eddy  and  McMahon 
maps.  From  this  we  have  prepared  and  at- 
tached to  this  oplaion  a  diagram  which 
shows  the  different  boundaries  contended 
for,  with  sufficient  accuracy  for  the  purposes 
of  this  opinion.  On  this  diagram  the  lines 
AB,  BC,  CD,  and  DA  indicate  the  bounda- 
ries according  to  the  original  order  of  the 
board  incorporating  the  town.  The  lines  EF, 
FG.  GH,  and  HE  Indicate  the  boundaries  ac- 
cording to  the  Eddy  ump,  and  the  lines  EFI, 
IJ,  JGH,  and  HE  indicate  the  boundaries 
according  to  the  McMahon  map. 


^M^^^ 


Town  orANnocH  as  oricinaajly 


The  boundaries  in  the  Eddy  and  McMahon 
maps  are  the  same,  except  that  the  north 
boundary,  according  to  the  McMahon  map, 
is  placed  further  north  than  on  the  E2ddy 
map,  so  as  to  coincide  with  the  line  of  low- 
water  mark,  and  the  east  and  west  t>ounda- 
ry  lines  are  extended  so  as  to  connect  with 
the  north  boundary  as  thus  changed. 

Returning  to  the  complaint,  there  are  oth- 
er allegations  which  show  that  at  no  time 
after  the  going  into  effect  of  the  act  of  the 
Legislature  of  1872,  until  the  iBt  day  of 
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June,  1910,  bas  the  town  of  Antloeh  eyer 
claimed  or  asserted  any  jurisdiction  over 
territory  outside  the  boundaries  as  laid  down 
on  the  said  McMahon  map,  and  no  person 
residing  outside  such  boundaries  has  ever 
claimed  any  of  the  rights  or  privileges  of 
an  elector,  resident,  or  taxpayer  of  said 
town.  All  elections  held  In  or  by  said  town 
have  been  participated  in  only  by  residents 
within  said  boundaries.  That  at  an  election 
held  in  1890,  whereby  the  town  was  reor- 
ganized as  a  municipal  corporation  of  the 
sixth  class,  only  residents  within  said  bound- 
aries took  part  In  July,  1010,  the  proper 
officers  of  the  town  of  Antioch  assessed 
proi)erty  within  the  boundaries  of  the  town 
as  originally  fixed  by  the  board  of  supervis- 
ors in  February,  1872,  but  outside  the  bound- 
aries of  said  town  as  shown  on  the  Eddy  and 
McMahon  maps,  and  shortly  thereafter  this 
suit  was  brought  to  procure  an  adjudication 
as  to  the  proper  boundaries  of  said  town. 

The  contention  of  appellant  is  that  no 
change  was  intended  or  made  In  the  bound- 
aries of  said  town  by  the  act  of  the  Leg- 
islature above  set  forth,  other  than  to  ex- 
tend the  limits  of  the  town  over  its  water 
front ;  that  is,  to  the  line  of  low  water.  The 
contention  of  the  respondent,  on  the  other 
band,  is  that  the  Intention  of  the  Legislature 
in  enacting;  such  act  was  to  adopt  as  the 
boundaries  of  said  town  the  boundaries 
thereof  as  shown  on  the  Eddy  map  extended 
northerly  to  the  line  of  low  water.  This  is 
the  view  of  the  effect  of  the  statute  taken  by 
the  trial  court,  and  we  think  it  is  correct. 

[I]  It  must  be  confessed  that  the  language 
of  the  act  is  not  so  apt  and  clear  as  it  might 
be.  The  purpose  and  scope  of  the  act  is  in- 
dicated by  its  title,  "An  act  to  properly  de- 
fine the  boundaries  of  the  town  of  Antioch, 
and  extend  the  same."  By  the  first  section, 
"The  boimdary  and  line  of  the  town  of  An- 
tioch, on  the  San  Joaquin  river,  in  front  of 
said  town,  as  surveyed  and  laid  out  by  R. 
Eddy  in  eighteen  hundred  and  sixty-six,  as 
per  map  on  file  in  the  office  of  the  county 
recorder  for  Contra  Costa  county,  •  •  ♦ 
iB  bereby  extended  to  extreme  low-water 
mark  and  low  tide  in  the  San  Joaquin  riv- 
er." This  only  purports  to  extend  the  line 
In  front  of  said  town  as  shown  on  the  Eddy 
map.  The  line  along  the  river,  according  to 
tbe  Eddy  map,  was  and  is  probably  not  to 
exceed  one-third  as  long  as  tbe  line  along 
said  river  as  fixed  by  tbe  original  order  of 
tbe  board  adopted  in  February,  1872.  Tbe 
language  of  this  section  will  not  admit  of 
an  Interpretation  that  it  extended  tbe  north- 
ern boundary  except  as  shown  on  tbe  Eddy 
map.  In  other  words,  the  northern  bound- 
ary as  thus  shown  was  treated  as  tbe  cor- 
rect boundary,  and  was  by  tbe  act  extended 
or  shifted  northerly  to  low  tide  line. 

[3]  By  tbe  second  section  tbe  board  of 
supervisors  were  authorized  to  have  the 
boundaries  surveyed  and  located  in  accord- 


ance with  said  Eddy  map.  E^cb  of  these 
sections  must  be  construed  and  read  in  con- 
nection with  tbe  other;  and,  as  tbe  lan- 
guage of  the  act  is  not  free  from  ambiguity, 
the  title  of  the  act  may  be  looked  to  for  such 
light  as  it  may  afford  as  to  the  meaning  of 
tbe  act.  The  title  shows  that  the  Legisla- 
ture intended  to  define  the  boundaries  of  the 
town.  There  is  certainly  no  reference  in  the 
act  to  tbe  boundaries  as  fixed  by  the  orig- 
inal order  of  incorporation  adopted  by  the 
board  of  supervisors  in  February,  1872. 
Reading  tbe  entire  act,  including  the  title,  we 
think  it  is  reasonably  clear  that  the  Legis- 
lature intended  to  fix  and  define  the  bounda- 
ries of  the  town  as  they  are  laid  down  and 
shown  on  the  Eddy  map,  except  as  to  the 
northern  boundary,  which  was  shifted  north- 
erly so  as  to  be  coincident  with  tbe  line  of 
low  tide  of  the  San  Joaquin  river. 

[4]  From  the  facts  pleaded  and  admitted 
by  tbe  demurrer,  it  is  certain  that  this  is 
tbe  interpretation  that  was  placed  upon  tbe 
act  by  the  authorities  of  tbe  town  and  all 
persons  in  any  way  interested  in  the  ques- 
tion involved.  This  interpretation  bas  been 
acquiesced  in  and  acted  upon  as  correct  by 
the  town  and  its  officers  and  the  public  for 
upwards  of  38  years.  The  correctness  of 
this  Interpretation  bas  never  been  question- 
ed until  shortly  before  this  suit  was  brought. 
Such  contemporaneous  interpretation,  so  long 
acquiesced  in  by  the  town.  Its  officers,  and 
all  other  persons  who  could  possibly  have  an 
interest  in  the  matter  now  in  dispute,  la 
sufficient  to  Justify  tbe  court  in  resolving 
any  doubt  it  might  have  as  to  tbe  meaning 
of  the  ambiguous  language  employed  by  the 
Legislature,  in  favor  of  sustaining  such  long 
unquestioned  interpretation.  26  Am.  &  Eng. 
Ency.  of  Law,  633,  634;  36  Cyc.  1139;  Bel- 
knap V.  City  of  Louisville,  93  Ky.  444,  20  S. 
W.  309;  Clark's  Run,  etc.,  Co.  v.  Common- 
wealth, 96  Ky.  525,  29  S.  W.  360;  People  v. 
Farnham,  35  111.  562;  Hamilton  v.  McNeil, 
54  Va.  389,  402;  Lewis'  Sutherland,  Statu- 
tory Construction,  H  472,  473,  474. 

[5]  Some  criticism  is  made  because  the  act 
improperly  recites  that  the  Eddy  map  was 
filed  August  6,  1866.  This  may  be  treated,  as 
would  a  false  call  in  a  deed,  where  the  de- 
scription is  otherwise  sufficient  for  Identifi- 
cation, and  be  disregarded.  Endllch  on  tbe 
Interpretation  of  Statutes,  i  319.  See,  also, 
California  Loan,  etc.,  Co.  v.  Wels,  118  Cal. 
489,  50  Pac.  697 ;  Palms  v.  Shawano  County, 
61  Wis.  211,  21  N.  W.  77.  At  the  time  of 
the  passage  of  the  act  in  question,  there 
was  a  map  of  tbe  town  of  Antioch,  which 
had  been  made  in  1866,  but  not  filed  in  the 
recorder's  office  until  1868.  This  was  the 
only  map  of  said  town  made  by  said  Eddy. 
There  was  no  map  of  said  town  filed  on  the 
date  designated  in  tbe  act  This  part  of 
the  description  was  therefore  false ;  but,  as 
the  other  descriptive  matters  recited  were 
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ample  to  Identify  the  ninp  referred  to,  tbe 
false  recital  should  be  disregarded. 

The  Judgment  of  the  court  should  be  af- 
firmed, and  It  Is  so  ordered. 


We  concur : 
GAN,  J. 


LENNON,    P.   J.;    KERRI- 


KOBEY  V.  EDDY. 

(Court  of  Appeals  of  Colorado.    Jnn.  8.  1912. 

Itehearing  Denied  March  11,  1912.) 

1.  LiBEi.  AND  Slander  (§  44*)— Privileged 
Communications. 

A  merchant  who  is  not  a  customer  of 
wholesale  dealers,  and  who  is  not  asked  by 
them  for  any  informatiim  as  to  the  financial 
standing  of  a  rival  merchant,  owes  no  duty  to 
the  wholesale  dealers,  and  be  may  not  justify 
slanderous  words  spoicen  to  them  to  injure 
the  credit  of  the  rival  merchant  who  is  a 
customer  of  the  wholesale  dealers. 

[Ed.  Note.— Vor  other  cases,  see  Libel  and 
Slander,  Dec.  Dig.  |  44.*1 

2.  Libel    and    Slander    (|    9*)— Libelous 
Words— IN.IUBINO  Credit. 

An  oral  misrepresentation  by  a  merchant 
to  wholesale  dealers  that  a  rival  merchant  was 
in  a  failing  condition  and  could  never  pay  his 
creditors,  and  that  he  sold  goods  below  cost, 
was  slanderous,  though  his  reference  to  the 
price  at  which  the  rival  sold  goods  did  not 
amount   to   a  slander. 

[Rd.  Note. — For  other  cases,  see  Libel  and 
Slander,  Dec.  Dig.  f  9.*] 

3.  Appeal  and  Error  (J  200*)— Questions 
Reviewable- Review. 

A  party  propounding  no  questions  to  ju- 
rors on  their  voir  dire  may  not  complain  on 
appeal  of  the  prejudice  of  jurors,  admitting  that 
they  were  prejudiced. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  200.*] 

4.  Appeal  and   E^rok  (S   236*)— Questions 
Reviewable— Pleadings— Motions. 

A  defendont,  who  did  not  move  that  the 
causes  of  action  net  forth  in  the  complaint 
should  be  set  forth  separately,  may  not  com- 
plain on  appeal  of  the  defect  in  the  complaint. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  1385;   Dec.  Dig.  {  236.*] 

Appeal  from  District  Court,  Pitkin  Coun- 
ty; John  T.  Shumate,  Judge. 

Action  by  J.  A.  I<^dy  against  Benjamin  R. 
Kobey.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Harold  W.  Clark  and  Henry  C.  Rogers,  for 
appellant.  Thomas  A.  Rucker,  Lyman  H. 
Hays,  and  J.  Grattan  O'Bryan,  for  appellee. 

PER  CURIAM.  [1]  Tills  is  an  action  for 
slander.  Appellee,  Eddy,  whom  we  shall  re- 
fer to  hereafter  as  "plaintiff."  and  appellant. 
Kobey,  to  whom  we  shall  hereafter  refer  as 
"defendant."  dnrlng  the  year  1906,  were  rival 
merchants  in  the  town  of  Asiien.  The  plain- 
tiff, in  his  complaint,  charges  that  tbe  de- 
fendant uttered  certain  alanderons  words  of 
and  concerning  him,  said  words  being  spoken 
to  wholesale  dealers  with  whom  the  plaintiff 


was  accustomed  to  trade,  and  that  these 
words  were  spoken  by  the  defendant  for  the 
purpose  of  injuring  the  plaintifTs  credit.  It 
Is  not  necessary  to  incumber  the  record  by 
setting  out  tbe  language  in  detail,  or  giving 
further  facts.  It  is  sufficient  to  say  that  the 
language  which  it  is  charged  that  the  de- 
fendant used  was  well  calculated  to  injure 
plaintiff's  credit,  and  the  Jury  were  warrant- 
ed in  finding  that  the  defendant  did  use  the 
language  charged  in  the  complaint,  and  that 
his  puriMise  in  so  using  it  was  to  injure  the 
credit  of  his  rival,  tbe  plaintiff.  The  answer 
was  a  general  denial,  nothing  more.  It  is 
plain  from  a  reading  ot  the  record  that  the 
defendant  owed  no  duty  to  tbe  dealers  with 
whom  be  communicated  concerning  plaintiffs 
financial  standing  and  commercial  conduct; 
was  not,  in  fact,  even  a  customer  of  any  one 
of  them,  nor  had  the  aforesaid  dealers  re- 
quested any  information  from  the  defendant. 
Therefore  bis  action  in  making  the  unkind 
insinuations  of  and  concerning  plaintiff's 
financial  standing  were  wholly  gratuitous. 
Besides  being  a  merchant,  defendant  is  a 
member  of  tbe  bar  of  this  state.  From  this 
fact,  and  from  tbe  further  fact  that  in  all 
of  his  statements  made  concerning  plaintiff 
be  spoke  in  the  most  guarded  terms,  insinu- 
ating, rather  than  directly  charging,  what  be 
evidently  desired  plaintiff's  creditors  to  un- 
derstand, indicates  clearly  that  be  fully  real- 
ized bis  moral  turpitude,  and  tbe  legal  lia- 
bility which  a  direct  charge  might  entail. 

[2]  In  most,  if  not  all,  of  tbe  statements 
made  by  defendant  to  plaintiff's  various  cred- 
itors, be  charged,  among  other  things,  that 
plaintiff  was  selling  goods  below  cost,  and 
both  in  bis  brief  and  on  oral  argument  ap- 
pellant strenuously'  contends  that  this  is  not 
per  se  or  necessarily  slanderous.  Appellant 
wholly  misconceives  the  gravamen  of  tbe 
complaint  if  he  believes,  as  be  professes  to 
do,  that  tlie  statement  tbat  plalntUI  was  sell- 
ing goods  below  cost  was  tbe  real  substantive 
charge  made  against  him.  Tbe  actual  wrong 
alleged  was  the  representation  that  tbe  plain- 
tiff was  in  a  failing  condition,  and  could  nev- 
er, or  would  never,  pay  bhs  creditors  what  be 
owed  them.  The  reference  to  tbe  price  at 
which  be  wa^  selling  goods  was  but  incident 
to  tbe  main  charge. 

[S,  4]  Practically  all  of  the  contentions 
made  by  appellant  in  tliis  court,  going  to 
questions  of  procedure  in  tbe  trial  court,  are 
either  without  merit  or  cannot  be  ui^ed  bere 
because  of  tbe  insufficiency  of  the  record. 
No  close  questions  of  law  are  presented,  as 
we  view  it;  hence  no  good  purpose  would  be 
served  by  entering  Into  a  lengthy  discussion 
of  the  numerous  contentions  advanced  by  ap- 
I)ellant.  Objections  urged  to  the  refusal  of 
tbe  court  to  hear  dilatory  motions,  which  had 
been  preceded  by  a  general  demurrer,  and  to 
the  prejudice  of  Jurors,  to  whom  counsel  for 
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appellant  had  propounded  no  questions  what- 
ever on  their  voir  dire  examination,  espe- 
cially when  the  record  discloses  that  the  Ju- 
rors frankly  confessed  that  they  entertained 
prejudice,  and  the  objection  that  the  com- 
plaint stated  several  causes  of  action,  when 
no  motion  was  made  asking  that  the  said 
causes  of  action,  if  in  fact  more  than  one 
was  stated,  should  be  set  forth  separately, 
cannot  be  considered,  for  reasons  too  ele- 
mentary to  Justify  discussion.  The  so-called 
abstract  of  record  Is  utterly  insufficient  to 
enable  this  court  to  properly  review  the  case, 
and  the  assignments  of  error,  in  many  re- 
spects, are  quite  insufficient  However,  we 
do  not  base  our  affirmation  of  the  Judgment 
below  upon  the  Insufficiency  of  the  abstract, 
since  the  entire  record  has  been  carefully  ex- 
amined. 

While  the  direct  testimony  of  the  damage 
sustained  by  the  plalntlfiT  in  dollars  and  cents 
is  meager,  it  does  appear  from  the  record 
that  one  of  the  dealers,  viz.,  Swofford  Bros., 
of  Kansas  City,  on  the  strength  of  the  state- 
ments made  to  them  by  defendant,  held  up 
an  order  of  the  plaintitf  for  a  month  or  sis 
weeks,  and  caused  the  plaintiff  to  come  on  to 
Kansas  City  for  an  Interview  with  them  with 
reference  to  his  financial  condition. 

We  believe  the  Judgment  was  warranted  by 
the  evidence  and  that  the  record  is  free 
from  error  tliat  would  or  could  8UL>tantlally 
prejudice  the  rights  of  the  defendant. 

The  Judgment,  therefore,  must  be  affirmed. 

WALLINO,  J^  Dot  partldpatliig. 

<U  Oolo.  App.  Uo) 

ICNIOHTS   or  MACCABEES   OP  THE 

WORLD  V.  PELTON. 

(Oourt  of  Appeals  of  Colorado.     Jan.  8,  1012. 

Rehearing  Denied  March  11,  1912.) 

1.  Iksubanci  (i  095*)— MuTnAL  BEnEirr  Iw- 
snBANCE— Acts  of  Agents. 

Tke  local  officers  of  a  fra.temal  benefit  in- 
surance association  are  ageote  of  the  asaooia- 
tion  in  collecting  and  forwarding  dues,  notwith- 
standing contrary  provisions  in  the  by-lawi 
and  constitution. 

(Eld.  Note.— For  other  cases,  les  Insarance, 
Dec.  Dig.  i  6»5.«] 

2.  INSDRANCX    (S  755*)— MTTTUAb  BUTBFrr  Ix- 

8UBANCE— Waiver  or  Forfeitubks. 

A  fraternal  benefit  Insurance  company 
cannot  collect  and  retain  assessments,  and  af- 
ter the  memlier's  death  assert  a  fbitfeitare  for 
failure  to  pay  dues. 

fEd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Wg.  f{  190&-1911;  Dec.  Dig.  {  755.*] 
«.  INSUBANCB  (I  765*)— Mutual  Benefit  In- 

suBANCB— Waives  of  Fobfiiture— Knowi^ 

kdoe  of  Facts. 

Where  a  mutual  benefit  Insurance  compa- 
ny could  by  ezerclBing  reasonable  care,  have 
Icnown  of  a  forfeiture  by  failure  of  a  member 
to  pay  dues,  its  failure  to  assert  such  forfeit- 
ure cannot  be  excused  on  the  ground  that  it 
did  not  have  actual  knowledge  Uiereof. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  i  756.*] 


4.  Insurance  (|  756*)- Mutual  Benkfit  Iw- 
BURANCE— Waives  of  FOBFErruBX. 

A  fraternal  benefit  association,  by  accept- 
ing dues  for  the  months  of  September  and  Oc- 
tober with  knowledge  of  defanlts  in  payment  in 
July  and  August,  waived  its  right  to  avoid  the 
oerHficate  for  such  defaults. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  {  756.*J 

5.  Contracts   ({  318*)— Forfeitures. 

The  doctrine  of  forfeiture  is  odious,  and 
courts  are  alert  to  seize  bold  of  any  dicam- 
stances  indicating  a  waiver. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  {  318.*] 

(J.  Costs  (|  260*)— Vexatious  Appeals— Pen- 
alty. 

Appellant  fraternal  benefit  insurance  as- 
sociation defended  a  claim  on  a  certificate  on 
the  ground  of  forfeiture  for  nonpayment  of 
dues,  when  It  had  clearly  waived  any  forfeit- 
ore  by  accepting  dues  for  the  succeeding  month 
without  objection.  The  local  lodge  and  the 
head  officers  of  the  state  organization  disagreed 
with  the  attitude  of  the  supreme  officers,  who 
desired  to  contest  the  claim,  and  the  Western 
counsel  for  the  association  advised  the  supreme 
officers  that  they  oould  not  escape  liability, 
either  in  the  state  or  federal  courts:  but  the 
chief  counsel  of  the  association  compelled  plain- 
tiff to  litigate  the  claim  for  six  years,  and  the 
association  finally  appealed  to  the  Court  of  Ap- 
peals. Btld,  that  a  penalty  of  10  per  cent,  of 
the  amount  of  the  judgment  would  l>e  imposed 
upon   the   association   for   vexatious  delay. 

[EM.  Note.— For  other  cases,  see  Costs,  Dec. 
Dig.  {  260.*] 

Appeal  from  District  Court,  Denver  Coun- 
ty;   Harry  C.  Riddle,  Judge. 

Action  by  Minnie  Pelton  against  the 
Knights  of  the  Maccabees  of  the  WorW 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

p.  D.  Altken,  S.  S.  Abbott,  and  Hainer  & 
Sinith,  for  appellant  William  Xoimg,  fw 
api;>ellee. 

CUNNINGHAM,  J.  Appellee,  plaintiff  be- 
low, recovered  Judgment  In  the  district  court 
on  a  policy  of  life  insurance  issued  by  appel- 
lant to  her  deceased  husband.  The  only  de- 
fense Interposed  which  we  deem  of  sufficient 
importance  to  consider  was  based  upon, the 
contention  that  the  assured  had  been  susttend- 
ed  for  nonpayment  of  dues,  and  th^eatter 
had  never  been  regularly  and  legally  rein- 
stated. The  facts  are  not  seriously  in  con- 
flict, and  are  substantially  as  follows: 

The  assured  had  paid  the  full  assessments 
required  of  lilm  for  the  months  of  September 
and  October,  1905.  He  died  on  November 
8th  of  that  year;  the  assessment  for  the 
month  of  November  would  not  have  been  in 
default  until  December  1st  If  Pelton  was 
In  arrears  at  all,  it  was  for  dues  which  be 
ought  to  have  paid  for  the  months  of  July 
and  August  1905.  For  those  two  months, 
it  is  not  denied  that  he  paid  to  the  local 
tent  (the  name  by  which  the  local  lodge  or 
organization  is  desigDat(|l)  the  amount  which 
for  years  preceding  had  been  exacted  of  him, 
and  which  he  had  been  accustomed  to  pay. 
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For  reasons  not  necessary  here  to  discuss, 
his  rates  seem  to  have  been  increased,  so 
that  he  ought  to  have  paid  $9  or  thereabouts, 
for  each  of  the  months  of  July  and  August; 
whereas  he  paid  but  $3  and  some  cents  for 
each  of  said  montlis.  Thus  It  will  be  seen 
the  question  of  bis  default  is  based  entirely 
upon  the  difference  between  the  amount  he 
actually  paid  and  the  amounts  he  should 
have  paid  for  said  months.  The  amounts 
that  he  actually  paid  for  said  months  were 
all  that  were  exacted  of  him  by  the  of- 
ficers of  the  local  tent,  and  these  sums,  as 
well  as  the  sums  he  paid  for  the  two  fol- 
lowing months,  when  be  paid  the  full 
amounts  claimed  of  him  by  l)Oth  the  local 
and  supreme  tents,  were  forwarded  to  and 
retained  by  the  head  officers  of  the  organi- 
zation. If  it  be  granted  that  Pelton  had  not 
paid  the  full  dues  for  July  and  August,  there 
is  no  evidence  that  his  failure  In  this  re- 
spect was  willful.  On  the  contrary,  his  con- 
duct in  this  respect  appears  to  have  been 
occasioned  by  representations  made  to  him 
by  the  officers  of  the  local  tent,  whose  ad- 
vice and  suggestions  he  adopted  and  acted 
upon  in  all  substantial  features.  The  Sep- 
tember and  October  assessments  were  re- 
ceived by  the  Supreme  Tent  without  objec- 
tion, and  the  record  discloses  certain  cor- 
respondence between  Pelton  and  the  Su- 
preme Recorder,  or  secretary,  in  which  no 
hint  of  suspension  appears;  but,  on  the  con- 
trary, he  is  referred  to  by  the  title  used  gen- 
erally to  designate  members  of  the  order, 
and  that,  notwithstanding  Pelton  was  at  the 
time  of  ttiis  correspondence,  if  ever,  in  de- 
fault. After  Pelton's  death,  kpplication  was 
made  to  the  head  organization,  by  appellee's 
attorney,  for  proof  of  death  blanks,  which 
were  forwarded,  and  thereafter  proof  of 
death  was  regularly  made  and  filed  with 
said  organization  without  any  intimation, 
up  to  that  point,  that  Pelton  was  not  regard- 
ed as  a  member  in  good  standing. 

So  long  as  Pelton  lived,  no  protest  what- 
ever was  made  by  the  Supreme  Tent  to  the 
local  tent  concerning  their  exacting  and  ac- 
cepting dues  from  him,  and  no  offer  was 
made  by  either  body  to  return  what  he  bad 
paid  until  after  the  death  of  Pelton  bad  be- 
come known  to  the  supreme  officials.  It  is 
upon  this  state  of  facts,  which  are  undis- 
puted, that  appellee  bases  her  claim  of  waiv- 
er by  the  order,  even  if  it  be  granted  that 
her  husband  was  in  default  for  the  months 
of  July  and  August. 

In  order  to  meet  the  plea  of  waiver,  ap- 
pellant introduced  on  the  trial  below  cer- 
tain sections  of  its  by-laws  which  pertain  to 
suspension  and  reinstatements,  and  the  au- 
thority of  the  order  or  the  officers  of  the 
lotal  tents  in  matters  of  that  sort  One 
section  of  these  by-laws  attempts  to  make  the 
officers  of  the  local  tents  the  agent  of  its 
members  in  all  things,  and  the  agent  of  the 
supreme  body  in  nothing.     Another  by-law 


provides  that  the  acceptance  of  dues  by  either 
the  local  or  Supreme  Tent,  after  a  mem- 
ber had  been  suspended,  could  not  work  a 
waiver  of  the  right  of  the  society  to  insist 
upon  the  previous  suspension  or  default  If 
the  general  rules  of  law  pertaining  to  agents 
and  the  doctrine  of  waiver  may  in  this  man- 
ner be  entirely  swept  aside,  then  foreign 
corporations  or  organizations  would  be  permit- 
ted to  transact  business  in  this  state  with- 
out responsible  agents  of  any  sort  thus  set- 
ting at  naught  our  wholesome  laws  regulat- 
ing foreign  corporations.  It  has  been  said 
by  the  Supreme  Court  of  this  state  "that 
contracts  like  the  one  tn  suit  are  life  in- 
surance policies  is,  in  this  jurisdiction,  set- 
tled beyond  recall."  Woodmen  v.  Sloss,  49 
Colo.  1T7,  112  Pac.  49,  31  L.  R.  A.  (N.  S.) 
831. 

[1]  In  collecting  and  forwarding  dues,  the 
local  officers  are  the  agents  of  the  order, 
anything  in  their  constitution  and  by-laws 
to  the  contrary  notwithstanding.  Supreme 
Lodge  K.  of  H.  v.  Davis,  26  Colo.  253.  58 
Pac.  595. 

[2]  Nor  can  the  association  be  permitted 
to  collect  and  retain  assessments  while  its 
member  continues  to  live,  and  repudiate 
their  obligation  thus  created  after  he  dies. 
Pomeroy  v.  Rocky  Mountain  Co.,  9  Colo.  295. 
12  Pac.  153,  59  Am.  Rep.  144. 

[3]  The  association  knew,  or  by  the  exer- 
cise of  reasonable  care  should  have  known, 
all  the  facts  upon  which  it  now  predicates 
its  defense.  It  is  immaterial  whether  it  had 
actual  knowledge  of  these  facts,  so  long  as 
It  possessed  the  means  of  knowledge,  and 
such  knowledge  was  readily  accessible.  K. 
of  P,  V.  Kalinsky,  163  U.  S.  289,  16  Sup.  Ct 
1047,  41  L.  Ed.  163. 

[4]  The  acceptance  of  the  assessments  for 
September  and  October,  knowing  of  the  de- 
fault as  to  July  and  August  (tf  there  was 
In  fact  a  default),  was  a  waiver  of  the  right 
of  the  association  to  avoid  the  policy.  K. 
of  P.  V.  Kalinsky,  supra;  Denver  Life  Ins. 
Co.  V.  Crane,  19  Colo.  App.  191,  73  Pac.  875: 
Daniher  v.  A.  O.  U.  W.,  10  Utah,  110,  3T 
Pac.  245. 

[S]  This  defense  is  predicated  on  an  alleg- 
ed forfeiture,  an  odious  doctrine,  which,  to 
avail,  must  be  clearly  established,  and  "courts 
are  alert  to  seize  hold  of  any  circumstance 
that  indicates  an  intention  to  waive  a  for- 
feiture." Great  Western  Ass'n  v.  Colmar, 
7  Colo.  App.  275,  43  Paa  169;  Denver  Life 
Ins.  Co.  V.  Crane,  supra. 

If  appellant  could  accept,  without  com- 
plaint, the  assessments  for  September  and 
October, '  and  then  when  its  member  had 
died  in  November,  successfully  plead  his  fail- 
ure to  pay  the  full  assessments  for  the 
months  of  July  and  August,  then  it  might 
have  continued  without  liability,  had  Pelton 
lived,  to  thus  have  taken  his  money  indef- 
initely.   Our  attention  has  been  called  to  no- 
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aathoritlfls  aopportlng  w  monstrous  a  prop-' 
ositlon. 

[I]  The  record,  we  are  pleased  to  note, 
dlscIoEies  that  the  local  tent  and  the  head  of- 
ficers of  the  state  organization  resmted  the 
attitude  of  the  supreme  officers  towards  this 
-dalm.  The  Western  connsel  for  the  organi- 
zation, upon  request  made  upon  him,  went 
Into  both  the  law  and  the  facts  applicable 
to  this  claim  fully,  and  advised  the  head  of- 
ficers unequivocally  that  they  could  not  es- 
cape liability.  Among  the  authorities  dted 
by  Judge  Halner,  the  legal  representative  of 
the  order,  in  bis  written  report  was  that  of 
Oreat  Western  Association  v.  Colmar,  supra. 
In  his  communication,  Judge  Halner  advised 
the  order  tbat  the  decisions  of  Colorado 
could  not  be  escaped  by  having  the  case  re- 
moved to  the  federal  court,  since  the  fed- 
«ral  court  was  in  accord  with  the  Ck>lorado 
-courts  on  the  doctrine  of  estoppel  and  for- 
feiture. Why,  In  the  face  of  the  advice  of 
the  local  organization,  the  state  representa- 
tive of  the  order  for  Colorado,  and  its  West- 
«m  counsel.  Judge  Halner,  the  chief  counsel 
of  this  society  should  have  forced  appellee 
to  go  into  court  and  for  six  years  contend 
for  what  was  obviously  her  right,  to  keep 
her  out  of  the  money  to  which  she  was  en- 
titled, and,  doubtless,  compelling  her  to  sac- 
rifice a  substantial  portion  of  It  In  order  to 
meet  the  legitimate  expenses  Incidental  to 
litigation  of  this  sort,  is  not  clear. 

In  view  of  certain  representations  made  in 
the  petition  for  a  rehearing,  the  truth  of 
which  we  have  no  disposition  whatever  to 
dispute  or  doubt,  the  original  opinion  filed 
in  this  case  will  be  withdrawn,  and  this 
opinion  omitting  certain  criticisms  which,  un- 
der the  record  then  before  us,  seemed  Just 
and  deserving,  substituted. 

As  was  said  In  Florence  O.  &  R.  Co.  ▼. 
First  National  Bank,  38  Colo.  120-122,  88 
Pac.  182,  183:  "We  can  reach  no  other  con- 
clusion than  that  appellant  has  abused  its 
right  or  privilege  of  appeal,  has  needlessly 
consumed  the  time  of  this  court  with  a  ques- 
tion previously  settled  In  this  Jurisdiction, 
and  vexatiously  delayed  and  harrassed  ap- 
pellee in  the  collection  of  a  debt  against 
which  no  Just  defense  was  possible,  for 
which  an  appellate  court.  In  administering 
Justice,  should  impose  the  penalty.  Rob  rig 
v.  Pearson,  16  Colo.  127  [24  Pac.  1083],  is 
authority  for  the  power  of  appellate  courts 
to  impose  a  penalty  for  frivolous  delays." 

The  judgment  of  the  trial  court  will  be 
affirmed,  and  a  penalty  of  10  per  cent,  of 
the  aiuount  of  the  judgment  Imposed,  be- 
cause of  the  vexations  and  Indefensible  ap- 
I>eal  that  has  been  prosecuted. 

Affirmed. 

WALLINO,  J.,  not  participating. 


m  Oolo.  App.  la) 
WALSH   T.    SPRANKLE,   County  Tressurer, 
et  al. 

(Court  of  Appeals  of  Colorado.    Jan.  8,  1V12. 
Rehearing  Denied  March  11,  19l2.) 

1.  Tazatiom  ({  611*)— Restbainino  Coixxo- 
TiON  of  Taxks  —  CoMPtAiKT  —  Rxquisitks. 

A  complaint  in  a  suit  to  restrain  the  col- 
lection of  a  tax  baaed  on  an  excessive  valuation 
must  allege  a  tender  of  the  tax  admitted  to 
be  due. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  611.»] 

2.  Taxation  (f  611*)— Rbstrainino  Colucc- 
TION  OF  Taxes— CoMrtAiNT—REQUTSirBs. 

A  complaint  in  a  suit  to  restrain  the  col- 
lection of  a  tax  based  on  an  excessive  valua- 
tion, which  states  that  the  valuation  in  the 
schedule  returned  by  plaintiff  was  the  fair  val- 
ue as  measured  by  other  assessments  in  the 
county,  and  that  the  board  oC  equalization  rais- 
ed it  excessively,  states  but  a  conclusion,  and,  to 
l>e  good,  it  must  state  facts  on  which  such  con- 
clusion may  be  based. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  {  eil.»] 

3.  Taxation  (S  607*)— Injunction— Remedt. 

An  injuncnon  to  restrain  the  collection  of 
taxes  is  not  favored. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Dec.  Dig.  S  607.*] 

Appeal  from  District  Court,  Clear  Creek 
County;    Flor  Ashbaugb,  Judge. 

Action  by  Julius  S.  Walsh  against  Peter 
D.  Sprankle,  County  Treasurer  of  the  Coun- 
ty of  Clear  Creek,  and  others.  From  a  judg- 
ment of  dismissal,  plaintiff  appeals.  Af- 
firmed. 

Bniiis  &  Collom,  for  appellant.  E.  M.  Sa- 
bin,  for  appellees. 

SCOTT,  P.  J.  This  Is  an  action  to  re- 
strain the  collection  of  a  tax.  It  is  alleged 
in  the  complaint  that  for  the  year  1906  the 
appellant  turned  In  to  the  county  assessor  of 
Clear  Creek  county  for  assessment  for  that 
year  certain  real  estate  as  of  the  value  of 
$400;  that  later,  and  while  the  board  of 
county  commissionerg  of  that  county  was 
sitting  as  a  board  of  equalization,  it  raised 
the  valuation  of  this  property  from  $400  to 
$3,850;  tbat  the  plaintifT  was  on  the  same 
day  duly  advised  of  the  action  of  the  board 
of  equalization,  and  thereafter  appeared  and 
objected  to  this  assessment,  which  objection 
was  overruled;  that  the  said  action  of  the 
board  was  not  an  act  of  equalization,  and 
was  without  authority  of  law,  unjust,  and 
oppressive,  and  tbat  the  valuation  contained 
in  the  schedule  returned  to  the  assessor  was 
the  fair  value  of  the  property  as  measured 
by  other  assessments  in  Clear  Creek  county ; 
that  the  treasurer  of  such  county  has  pub- 
lished a  notice  of  the  sale  of  the  premises 
for  the  delinquent  taxes  based  upon  the  valu- 
ation as  fixed  by  the  ttoard  of  equalization, 
and  is  about  to  and  will  sell  the  same  un- 
less restrained;  that  the  plaintiff  has  no 
remedy  save  in  a  court  of  equity,   with  s 


•ror  oUier  cases  ■••  lam*  topic  and  HcUon  NUMBER  In  Deo.  Dig.  t  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes 


Digitized  by 


Google 


9t!i 


121  PACIFtO  BEPOBTGIt 


(Cola 


prayer  that  the  connty  treasurer  be  enjoined 
{rom  the  sale  of  the  premises. 

The  temporary  Injunction  was  Issued  at 
the  time,  and  later  the  defendants,  the  coun- 
ty treasurer  and  the  board  of  county  com- 
missioners, demurred  to  the  complaint  upon 
the  grounds:  (1)  That  the  complaint  does  not 
set  forth  facts  sufficient  to  constitute  a  cause 
for  equitable  relief.  (2)  That  the  court  is 
without  Jurisdiction  to  Issue  an  injunction 
In  this  action.  The  demurrer  was  sustained 
by  the  court,  the  injunction  dissolved,  and 
the  case  dismissed.  From  this  action  of 'the 
court  the  plaintiff  in  error  now  appeals. 
We  do  not  think  the  complaint  In  this  cause 
sufficient  to  sustain  an  action  either  at  law 
or  equity. 

[11  In  addition  to  defects  pointed  out  In 
tl>e  cases  hereinafter  cited,  the  complaint 
falls  to  allege  a  tender  of  payment  of  the  tax 
admitted  by  the  complaint  to  be  due  and 
payable. 

[2]  The  complaint  recites  that  the  valua- 
tion returned  in  the  schedule  was  a  Just  and 
fair  valuation  of  the  real  estate  in  question 
aa  compared  with  other  and  similar  real  es- 
tate similarly  situated  In  Clear  Creek  county. 
This  Is  a  mere  conclusion  and  a  very  general 
conclusion  at  that 

Tlie  complaint  should  state  facts  upon 
which  a  conclusion  of  this  kind  is  based. 

[3]  Again,  it  is  setUed  In  this  Jurisdiction 
that  injunctions  to  restrain  the  collection  of 
public  revenues  are  not  favored.  Insurance 
Co.  V.  Bonner,  7  Colo.  App.  97,  42  Pat  681; 
Id.,  24  Colo.  221,  49  Pac.  366 ;  People  ▼.  Dis- 
trict Court,  29  Colo.  104,  68  Pac.  242. 

Tlie  judgment  is  affirmed.  All  the  Judges 
concurring. 

(&  Colo.  App.  U) 

SALISBURY  V.  LA  FITTB. 

(Court  of  Appeals  of  Colorado.    Jan.  8,  1912. 
Bebearinc  Denied  March  11,  1912.) 

1.  Vbfdob  and  Purchaseb  (I  214*)— Assiow- 
MKRT  OF  Option  Cortraoi  of  Pdbchasb— 
Bights  Acquibed. 

An  assignee  of  an  unrecorded  option  con- 
tract for  the  purcbase  of  real  estate  acquires 
a  mere  equitable  riftht  to  make  the  payments 
specified  in  tbe  contract,  and  thereby  become 
entitled  to  demand  a  deed  from  the  vendor  who 
is  tbe  record  owner. 

[Gd.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f{  442-448;   Dec.  Dig.  { 

Z  Vendob  and  Pttbchaseb  (I  214*)  —  As- 
signee or  UNSECOBbED  CONTBACT  OF  POK- 
CHASB— EiXECtJTION. 

Where  an  assignee  of  an  «nrecorded  con- 
tract for  tbe  purchase  of  real  estate  assigned 
the  contract  prior  to  tbe  issuance  of  an  execu- 
tion on  a  Judgment  against  him,  he  had  no 
title,  and  a  levy  and  sale  of  the  property  un- 
der the  execution  conveyed  no  title  to  the  pur- 
chaser. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
I'urcbaser,  Dec.  Dig.  |  214.*] 


8.  TCNAoft    AND    PVBCRASEK    (|    231*)— BOXA 

Fide   Pdbchasek— Registbatioit    of  Con- 

TBACT. 

A  person  having  a  mere  unrecorded  option 
from  the  record  owner  to  purchase  real  estate 
is  not  within  Mills'  Ann.  St.  {  44U,  relating  to 
tbe  recording  of  instruments  for  the  convey- 
ance of  real  estate. 

[Gd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  i  231.*] 

4.  Judgment  (g  634*)— Bes  Judicata. 

A  judgment  to  be  res  judicata  in  a  sub- 
sequent action  must  be  final  and  on  the  merits, 
founded  on  the  same  cause  of  action  aa  tbe 
subsequent  action,  and  between  the  same  par- 
ties and  involving  the  same  subject-matter. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  f  1150;   Dec  Dig.  {  634.*] 

5,  Judgment  (|  715*)— Bes  Judicata. 

A  judgment  dismissing  a  complaint  pray- 
ing for  a  judgment  to  declare  void  a  judgment 
of  revival  and  a  levy  and  sheriff's  sale,  and 
deed  founded  thereon,  and  alleging  that  the 
judgment  of  revival  was  obtained  by  fraud,  and 
that  the  property  sold  at  the  sheriffs  sale  was 
struck  off  at  a  grossly  inadequate  price,  ren- 
dered after  sustaining  an  objection  to  the  ad- 
mission of  evidence  on  the  ground  of  the  insuf- 
ficiency of  the  complaint  to  state  facts  consti- 
tuting a  cause  of  action,  is  on  the  merits  and 
conclusively  determines  the  validity  of  the 
judgment  and  execution  proceedings,  but  is  not 
conclusive  on  the  question  whether  plaintiff 
therein  bad  title  to  real  estate  at  the  time  of 
the  levy,  because  defendant  in  that  suit  admit- 
ted that  plaintiff  was  in  possession  oC  the  prop- 
erty, but  denied  that  he  had  any  title  thereto. 
[Ed.  Note. — For  other  cases,  see  Judgment, 
Dec.  Dig.  i  715.*] 

Appeal  from  District  Court,  Larimer  Coun- 
ty;   Christian  A.  Bennett,  Judge. 

Action  by  Marie  La  Fltte  against  Susan 
Salisbury.  From  a  Judgment  for  plalntlft, 
defendant  appeals.    Affirmed. 

George  Salisbury,  for  appellant  Charles 
M.  Bice  and  H.  I.  Garbutt,  for  appellee. 

HUBLBUT,  J.  On  September  25,  1905. 
plaintiff  (appellee)  filed  her  complaint  in  the 
district  court  of  lArlmer  county,  therein  al- 
leging herself  to  be  the  owner  in  fee  of  cer- 
tain lots  in  Ft  Collins,  Cola;  that  on  or 
about  June  1,  1905,  defendant  wrongfully 
took  possession  thereof,  and  until  the  time 
of  bringing  tbe  action  wrongfully  withheld 
possession  of  tbe  same  from  plaintiff,  to  her 
damage,  closing  with  a  prayer  for  Judgment 
for  possession  of  the  lots,  as  well  as  for 
damages  for  their  wrongful  detention.  De- 
fendant filed  her  answer  and  cross-com- 
plainti  therein  denying  all  the  allegations 
of  the  complaint,  and  alleging  fee-simple  ti- 
tle to  the  premises  in  herself,  which  title  she 
claims  to  have  acquired  by  and  through  a 
sherifTs  sale  of  the  lots  under  an  execution 
Issued  August  28,  1903,  out  of  the  district 
court  of  Pueblo  county,  upon  a  judgment 
rendered  in  said  court  on  January  8,  1894, 
In  favor  of  George  Salisbury  and  against 
plaintiff,  for  $3,130.  The  answer  and  cross- 
complaint  plead  a  number  of  other  defenses, 
such  as  estoppel,  res  Judicata,  and   fraud. 
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dosing  with  a  prayer  for  legal  and  equitable 
relief.  Xbe  case  was  tried  to  tbe  court;  a 
jury  being  waived.  The  court  found  all  the 
Issues  in  favor  of  plaintiff  and  gave  judg- 
ment accordingly.  In  the  complaint  orig- 
inally filed  John  Brown  was  impleaded  with 
Susan  Salisbury  as  defendant;  but,  after 
bearing  the  evidence,  the  court,  on  motion, 
dtsuiisaed  the  action  as  to  him. 

A  more  ready  understanding  of  the  case 
may  be  obtained  by  stating  a  few  Important 
facts  bearing  on  the  issues,  which  the  rec- 
ord shows  to  be  undisputed,  viz.:  (a)  The 
Judgment  of  the  district  court  of  Pueblo 
county  against  plaintiff,  La  Fitte,  was  ren- 
dered January  8,  1894,  and  no  transcript 
thereof  was  ever  filed  in  the  office  of  the 
clerk  and  recorder  of  Larimer  county.  Up- 
on this  judgment  execution  was  issued  on 
August  28,  1903,  directed  to  the  sheriff  of 
Larimer  county,  who,  on  September  3,  1903, 
levied  the  same  upon  all  the  interest  of 
plaintiff  in  and  to  the  lots  in  issue.  The 
lots  were  sold  at  public  auction  by  the  sher- 
iff on  November  12,  1903.  Certificate  of  sale 
was  duly  issued  and  recorded  by  the  sher- 
iff, and  sheritTs  deed,  on  August  15,  1904, 
was  duly  delivered  to  defendant,  Susan 
Salisbury,  who  hrfd  previously  bought  the 
sherlfTs  certificate  of  purchase.  The  sher- 
iff's deed  was  duly  recorded  on  August  16, 
1904,  in  the  records  of  Larimer  county,  (b) 
Plaintiff  first  acquired  the  legal  title  to  the 
lots  on  February  4,  1905,  by  deed  from  John 
G.  Lindenmeier.  The  deed  was  acknowledg- 
ed on  that  date,  and  recorded  in  the  ofilce  of 
the  clerk  and  recorder  of  Larimer  county  on 
September  19,  1905.  (c)  On  August  20,  1900, 
Julia  S.  Taylor  was  the  legal  owner  of  rec- 
ord of  the  lots,  and  on  that  date  she  exe- 
cuted and  delivered  to  T.  C.  BroUiar  and 
Clara  BroUlar  a  written  contract  in  the  na- 
ture of  an  option  to  purchase  said  lots.  On 
July  8,  1903,  the  Brolllars  assigned  in  writ- 
ing all  their  interest  in  said  contract  to 
plaintiff,  (d)  On  August  27,  1903,  plaintiff 
assigned  In  writing  all  her  Interest  in  the 
■contract  of  August  20,  1900,  previously  trans- 
ferred to  her  by  the  BroUtars,  to  John  G. 
Idndenmeler.  Neither  the  contract  of  Au- 
gust 20,  1900,  nor  assignment  thereof  to 
plaintiff,  nor  the  transfer  by  plaintiff  of  her 
interest  therein  to  Lindenmeier,  were  placed 
on  record  until  April  6,  1906. 

[1]  It  will  be  seen  from  the  above  state- 
ment that  the  only  title  plaintiff,  TjH  Fitte, 
had  in  the  lots  prior  to  August  27,  1908, 
was  a  mere  equitable  right,  under  the  as- 
signment to  her  of  the  contract  of  August 
20,  1900,  to  make  certain  payments  and  do 
certain  things  required,  which  would  entitle 
her  to  demand  a  deed  to  the  lots  from  Julia 
Taylor,  the  record  owner. 

[2]  The  written  evidence  of  this  equitable 
Interest  of  plaintiff  acquired  by  assignment 
to  her  of  the  contract  of  August  20,  1900, 
was  never  recorded,  as  above  shown,  until 
loug  after  the  issue  of  said  execution  and 


sale  thereunder,  and  not  ontil  long  after  the 
sherifTs  deed,  bad  been  executed,  delivered, 
and  recorded.  It  will  be  further  noticed  that 
on  August  27,  1903,  one  dav  before  the  exe- 
cution toaa  is*ued,  on  the  Pueblo  county 
judgment,  plaintiff,  La  Fitte,  transferred  and 
assigned  in  writing  all  her  right,  title,  and 
interest  in  and  to  this  contract  of  August 
20,  1900,  to  IJndenmeier,  who  afterwards,  on 
June  27,  1904,  acquired  the  full  legal  title  to 
the  lots  by  deed  of  that  date  frpm  Julia  Tay- 
lor, the  legal  owner  thereof.  Therefore  it 
follows  that  during  all  tlie  time,  from  the 
day  the  execution  was  Issued  to  the  day  the 
sheriff's  deed  was  recorded,  plaintiff  had  no 
title  whatever,  either  legal  or  equitable,  in 
and  to  the  lots  sold;  hence  the  entire  pro- 
ceedings under  said  execution  were  fruitless 
and  in  no  way  conveyed  or  transferred  to 
defendant  Susan  Salisbury  any  title  in  or  to 
the  lots  in  question. 

[t]  Appellant's  counsel,  in  his  brief,  calls 
our  attention  to  section  446,  Mills'  Annotated 
Statutes,  and  Insists  that  by  virtue  thereof 
no  Interest  in  the  contract  of  August  20, 1900, 
passed  to  Lindenmeier  under  the  assignment 
made  to  him  by  plaintiff  on  August  27,  1903. 
This  section  appears  in  the  Revised  Statutes 
of  1868,  and  from  that  time  to  the  present 
has  been  retained  as  a  well-known  part  of 
our  recording  statute,  and  we  find  that  its 
provisions  relating  to  form,  force,  and  effect, 
of  instruments  for  the  conveyance  of  real 
estate,  were  largely  transcribed  and  adopted 
from  the  statutes  of  Illinois.  One  of  the  ob- 
jects of  this  statute  seems  to-  have  been  to 
protect  subsequent  bona  fide  purchasers  and 
incumbrancers  without  notice,  from  outstand- 
ing unrecorded  deeds,  given  by  falling  record- 
owners  of  real  estate  to  third  persons,  under 
secret  agreements  that  such  deeds  should  not 
be  recorded,  and  that  title  should  be  held  in 
trust  by  such  third  persons  for  the  use  and 
benefit  of  the  grantor;  thus  placing  such 
bona  fide  subsequent  purchasers  and  Incum- 
brancers in  the  position  of  being  confronted 
with  one  of  these  unrecorded  instrumenta 
after  a  long  and  expensive  proceeding  by 
them  against  their  debtor,  upon  faith  of  the 
record  showing,  only  to  find  their  efforts  un- 
availing, as  against  such  unrecorded  instm- 
ment.  Therefore,  in  order  to  carry  out  such 
purpose,  the  statute  was  so  framed  as  to 
lodge  In  snch  subsequent  Incumbrancers  and 
purchasers  the  unquestionable  right  to  rely 
with  absolute  security  upon  what  the  record 
shows  concerning  title  to  the  debtor's  real 
estate. 

We  do  not  think  the  statute  applies  to  a 
case  of  this  kind.  To  hold  that  a  person, 
having  a  mere  unrecorded  option  from  the 
record  owner  to  purchase  real  estate,  under 
which  it  is  doubtful  If  any  title  will  ever 
pass  to  such  person,  as  coming  within  the 
provisions  of  this  section,  would,  we  tbink, 
be  against  the  letter  and  spirit  of  the  stat- 
ute. 
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The  case  of  McMurtrie  v.  Riddell,  9  Colo. 
501,  13  Pac.  181,  cited  by  appellant's  coun- 
sel, does  not,  In  our  Judgment,  support  bis 
contention  that  the  statute  applies  to  the 
situation  here.  It  is  doubtful  if  that  deci- 
sion even  tends  to  settle  any  legal  question 
Involved  in  this  case ;  but.  If  it  does,  it  goes 
no  further  than  to  hold  that  the  record  own- 
er of  real  estate  is  by  force  of  the  statute 
the  owner  thereof  as  to  subsequent  bona  fide 
purchasers  without  notice,  although  an  out- 
standing unrecorded  conveyance  of  the  prop- 
erty to  a  third  person  may  have  been  execut- 
ed and  delivered  by  him  long  prior  to  the 
time  when  the  rights  of  such  subsequent 
purchaser  accrued. 

The  remaining  question  to  be  considered 
is  that  arising  out  of  the  plea  set  forth  in 
the  third  defense  of  the  answer.  It  Is  there- 
in stated  that  all  the  issues  presented  in  this 
suit  were  formerly  tried  and  disposed  of  In 
the  district  court  of  Larimer  county  In  a  suit 
entitled  Marie  La  Fltte  v.  George  Salisbury, 
Henry  Rups,  and '  Susan  Salisbury,  which 
suit  terminated  In  a  judgment  upon  the  mer- 
its. In  favor  of  defendants. 

[♦]  Defendants  now  contend  that  the  Judg- 
ment last  mentioned  was  and  is  a  complete 
bar  to  this  suit.  It  may  be  stated  that  if 
such  Judgment  was  final  and  upon  the  mer- 
its, and  was  founded  upon  the  same  cause  of 
action  as  the  present  suit,  and  was  between 
the  same  parties  and  involved  the  same  sub- 
ject-matter as  now  under  consideration,  it 
would  have  been  a  good  plea  in  bar  to  the 
present  suit.  The  Judgment  of  which  we  are 
speaking  was  afterwards  reviewed  and  af- 
firmed by  our  Supreme  Court  on  writ  of 
error.  La  Fltte  v.  Salisbury,  43  Colo.  248, 
05  Pac.  1065. 

[6]  We  have  examined  the  transcript  of 
record  in  that  case,  as  well  as  the  abstract 
and  briefs  which  are  on  file  In  that  court, 
and  we  find  that  the  suit  was  commenced 
In  said  district  court  on  November  25,  1904, 
by  said  Marie  La  Fltte  against  the  three 
defendants  above  mentioned,  and  its  cardinal 
object  was  to  secure  a  decree  of  that  court 
declaring  void  a  Judgment  of  revival  of  the 
district  court  of  Pueblo  county,  as  well  as 
the  levy,  sheriff's  sale,  and  deed  founded 
thereon.  The  complaint  alleged  that  plain- 
tiff recovered  said  Judgment  of  revival  by 
fraudulently  and  falsely  representing  that  he 
was  the  assignee  of  the  Judgment  creditor 
of  the  Judgment  sought  to  be  revived;  that 
In  truth  he  was  not  the  assignee  thereof; 
that  the  purported  assignment  of  the  Judg- 
ment was  forgery;  that  said  Judgment  cred- 
itor never  assigned  or  authorized  any  one 
to  assign  the  same  to  plaintiff ;  that  all  pro- 
ceedings terminating  in  the  Judgment  of  re- 
vival was  a  fraud  upon  the  court ;  that  she 
first  discovered  and  had  knowledge  of  the 
said  Judgment  of  revival  on  October  9,  1903 ; 
and  that  the  property  sold  at  said  sherifTs 
sale,  including  the  lots  In  question,  was 
struck  off  at  a  grossly  inadequate  price.    It 


seems  clear  that  the  gravamen  of  the  action 
was  fraud,  and  the  object  sought  to  be  ac- 
complished thereby  was  as  above  stated. 
Said  opinion  of  the  Supreme  Court,  as  we 
read  it,  directed  its  entire  attention  to  the 
Judgment  of  revival  and  proceedings  prior 
and  subsequent  thereto  as  detailed  by  the 
complaint.  The  Judgment  which  the  Su- 
preme Court  was  reviewing  resulted  from 
the  following  proceedings:  When  tlie  case 
was  called  for  trial  in  the  court  below,  a 
witness  was  sworn  for  plaintiff,  whereupon 
defendants  objected  to  the  giving  of  any  tes- 
timony on  behalf  of  plaintiff,  for  the  reation 
that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The 
court  sustained  the  objection  and  rendered 
the  following  Judgment,  viz.:  "It  is  there- 
fore ordered,  adjudged,  and  decreed  that  the 
plaintiff  recover  nothing  by  this  action  and 
that  the  same  is  dismissed  at  plaiutlflTs 
costs." 

We  are  not  convinced  that  the  title  to  the 
lots  involved  In  this  suit  was  considered  or 
adjudicated  In  that  suit.  One  of  the  rec- 
ognized tests  as  to  whether  or  not  the  issues 
involved  in  two  separate  actions  are  prac- 
tically identical  is  that  the  same  evidence 
sustains  the  Issues  in  each  case.  If  that 
case  had  been  tried  to  the  court  or  Jury,  all 
evidence  concerning  the  said  Judgment  of  re- 
vival and  alleged  fraud  in  Its  procurement, 
as  well  as  subsequent  sale  and  proceedings 
based  thereon,  would  in  no  sense  tend  to  es- 
tablish title  to  the  property  now  in  Issue, 
and  would  be  clearly  inadmissible  for  that 
purpose.  But  counsel  say  that  all  other 
matters  which  might  ftare  hecn  litigated  by 
the  parties  under  the  pleadings  in  that  case 
are  conclusive  as  between  the  parties.  This 
is  true,  and  is  the  law  in  this  state.  Let  us 
apply  the  law  to  the  facts.  Plaintiff,  in  her 
complaint  In  that  suit,  alleged  that  at  the 
time  she  commenced  the  suit,  and  at  the  time 
of  the  levy  and  sale,  she  was  the  owner  In 
fee  of  the  property  described  therein,  which 
Included  the  lots  now  in  issue,  and  at  the 
time  the  suit  was  brought  she  was  in  pos- 
session of  these  lots.  Defendants,  in  their 
answer,  admitted  that  she  was  in  po.ssesslon 
of  the  lots,  but  denied  that  she  had  any  title 
to  the  premises.  Under  this  Issue,  at  the 
time  of  the  levy  or  at  the  time  suit  was  com- 
menced, were  not  defendants  bound  by  this 
denial,  and  would  they  not  have  been  pre- 
cluded from  giving  any  evidence  tending  to 
show  that  plaintiff  had  title  to  these  lots  at 
the  time  of  the  levy  and  sale  or  at  the  time 
suit  was  commenced?  If  anything  was  ad- 
judicated on  that  iwlnt,  was  It  not  an  ad- 
judication that  plaintiff  had  no  title  to  these 
lots  at  the  times  above  stated,  but  was  only 
In  possession  of  the  premises?  Then  how 
can  defendants  In  that  suit  (appellants  here) 
now  contend  that  the  title  to  these  lots  was 
adjudicated  In  that  suit  to  be  in  plaintiff 
(appellee  here)  at  the  time  of  the  levy  and 
sale? 
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In  explanation  of  plaintiff's  allegation  in 
that  suit  that  she  was  the  owner  In  fee  of 
these  lots  at  the  time  of  the  levy  and  sale, 
and  her  allegation  in  the  complaint  in  the 
present  suit  that  she  was  not  the  owner  at 
that  time,  the  record  shows  that  other  prop- 
erty besides  these  lots  was  described  in  tliat 
complaint  In  the  complaint  in  this  suit 
plaintiff  alleges  that  her  statement  in  the 
complaint  of  the  former  suit  was  meant  to 
apply  only  to  the  other  property;  that  she 
called  the  attention  of  her  attorney  to  the 
error  at  the  time  she  verified  that  complaint, 
and  requested  him  to  change  the  complaint 
in  that  respect,  but  he  declined  to  do  so  be- 
cause of  the  labor  and  expense  which  would 
be  entailed  in  making  out  a  new  complaint, 
assuring  her  that  she  would  not  be  preju- 
diced by  leaving  the  complaint  as  drawn. 
Her  statements  were  denied,  and  the  matter 
was  a  sharp  issue  in  the  trial  below.  She 
gave  direct  testimony,  supported  by  another 
witness,  to  sustain  her  allegations,  while  the 
attorney  who  drew  the  complaint  gave  tes- 
timony controverting  the  same.  The  trial 
court  seems  to  have  sustained  the  plaintiff 
on  this  point. 

"To  make  a  matter  res  Judicata  there  must 
be  a  concurrence  (1)  of  identity  of  the  sub- 
ject-matter, (2)  of  the  cause  of  action,  (3)  of 
person  and  parties,  and  (4)  in  the  quality  of 
the  persons  for  or  against  whom  the  claim  is 
made.  According  to  another  case,  the  req- 
uisites are  (1)  that  the  Judgment  proceed 
from  the  court  having  Jurisdiction,  (2)  that 
it  be  between  the  same  parties,  and  (3)  that 
it  be  for  the  same  purpose.  ♦  •  •  But 
the  cases  cited  seem  to  demand  the  existence 
of  the  following  Identities  between  two  suits 
to  constitute  the  first  decided  a  bar  to  the 
further  prosecution  of  the  second,  to  wit,  (1) 
identity  of  the  subject-matter,  (2)  identity  of 
the  cause  of  action,  and  (3)  identity  of  pur- 
pose or  object."  Section  252,  £Yeeman  on 
Judgments  (4th  Ed.) 

We  are  satisfied  that  in  La  Fltte  v.  Salis- 
bury, supra,  the  judgment  there  reviewed 
was  a  final  Judgment  upon  the  merits. 
Smith  ▼.  Cowell,  41  Colo.  178,  92  Pac.  20. 
And  that  it  was  binding  upon  the  parties  and 
those  in  privity  with  them,  and  that  the 
Judgment  of  revival  of  the  district  court  of 
Pueblo  county  was  a  valid  Judgment,  and 
that  the  execution  proceedings,  including  sale 
and  sherlfTs  deed  founded  thereon,  were  also 
valid  and  binding,  and  at  all  future  times 
would  be  a  complete  bar  to  any  subsequent 
action  between  the  same  parties  or  their  priv- 
ies seeking  to  call  in  question  such  judg- 
ment and  proceedings,  and  further  tliat  if  the 
plaintiff  there  (appellee  here)  had  any  title, 
legal  or  equitable,  subject  to  that  execution 
at  the  time  of  its  levy,  such  title  passed  to 
and  became  confirmed  in  defendant,  Susan 
Salisburj',  by  virtue  of  the  sheriff's  deed 
based  upon  such  levy  and  sale ;    such  mat- 


ters being  res  Judicata  in  this  suit  But  as 
to  the  question  as  to  whether  or  not  said 
plaintiff  had  any  title  to  the  lots  here  con- 
sidered, at  the  time  of  the  levy,  that  ques- 
tion is  not  res  Judicata,  for  the  reasons 
above  stated. 

It  appears  from  the  record  that  the  issue 
of  fraud  was  earnestly  pressed  upon  the  at- 
tention of  the  trial  Judge,  who  had  the  ad- 
vantage of  seeing  the  witnesses  on  the  stand, 
observing  their  deportment,  and  weighing 
their  statements  in  comparison  with  the 
other  testimony  adduced,  and.  having  found 
all  the  issues  in  favor  of  plaintiff,  we  are 
satisfied  substantial  Justice  has  been  done. 

Discovering  no  error  in  the  rulings  of  the 
court  below,  the  Judgment  is  affirmed. 

Judgment  affirmed. 


PERKINS  V.  RUSSELL, 

(Court  of  Appeals  of  Colorado.    Jan.  8,  1012. 

Rehearing  Denied  March   11,   1912.) 

1.  Appeal  and  Error  (8  622*)— Filing  of 
Tbanscbipt— Statutes. 

An  appeal  is  perfected  by  the  filing  of  an 
appeal  bond  pursuant  to  the  order  of  the  dis- 
trict court,  and  the  time  prescribed  by  Code 
Civ.  Proc.  §  424,  for  the  flung  of  a  transcript, 
runs  from  that  time. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i§  2732-2735;  Dec.  Dig.  g 
622.»] 

2.  Appeal  and  Ebbob  (§  624*)— Filing  op 
Tbanscbipt— Extension  or  Time. 

An  order  of  the  district  court,  allowing 
90  da;s  within  which  to  prepare  and  tender  a 
bill  of  exceptions,  does  not  operate  to  extend 
the  time  for  the  filing  of  the  transcript  on  ap- 
peal. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  2737-2742;  Dec.  Dig.  § 
624.*] 

3.  Appeal  and  Ebbob  (|  14*)— Dismissal  of 
Appeal— Redockehno  Cause  as  on  Ebbob. 

Code  Civ.  Proc.  g  423,  authorizing  the  Su- 
preme Court  dismissing  an  appeal  to  order  the 
redocketing  of  the  case  as  on  writ  of  error,  in- 
cludes a  dismissal  for  failure  to  comply  with 
section  424,  relating  to  the  filing  of  an  authen- 
ticated copy  of  the  record  on  appeal,  and  the 
court,  in  a  proper  case,  will  order  the  redock- 
eting of  a  cause  dismissed  on  appeal  as  on 
writ  of  error. 

[Ed.  Note. — For  other  cases,  sec  Appeal  and 
Error,  Cent  Dig.  §g  48-58;    Dec.  Dig.  {  14.*] 

4.  Appeal  and  Ebbob  (8  14* )— Filing  of 
Tbanscbipt  on  Appeal— Statutes. 

An  appeal  perfected  prior  to  Laws  1911, 
c.  6,  repealing  Code  Civ.  Proc.  §§  423,  424,  au- 
thorizing the  redocketing  of  a  cause  as  pending 
on  writ  of  error,  and  fixing  the  time  for  the 
filing  of  the  transcript  on  appeal,  but  declar- 
ing that  the  repeal  shall  not  affect  an  appeal 
perfected  before  the  taking  effect  of  the  act, 
must  be  disposed  of  in  the  manner  prescribed 
by  sections  423  and  424. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  48-58;   Dec.  Dig.  1 14.*] 

5.  Courts  (§  213*)— Dismissal  of  Appeal— 
Redocketing  Case  as  Pending  on  Wbit 
OF  Ebrob— Jurisdiction. 

Under  Code  Civ.  Proc.  8  423,  authorizing 
the  redocketing  of  a  cause  as  pending  on  writ 
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Digitized  by 


Google 


956 


121  PACIFIC  REPORTER 


(Cola 


of  error,  and  Laws  1911,  c.  107,  creating  the 
Coart  of  Appeals  and  providing  for  the  trans- 
fer of  appeals  from  the  Supreme  Court  to  the 
Court  of  Appeals,  the  Court  of  Appeals  has  no 
jurisdiction,  on  dismissing  an  appeal  trans- 
ferred to  it  by  the  Supreme  Court,  to  redocket 
a  cause  as  pending  on  writ  of  error  in  the  ab- 
sence of  general  appearance  by  appellee,  and  a 
special  appearance  by  him  for  the  sole  purpose 
of  asking  for  a  dismissal  of  the  case  and  an 
affirmance  of  the  judgment  is  insufficient  to  au- 
thorize the  court  to  exercise  such  power,  since 
the  transfer  does  not  give  the  Court  of  Ap- 
peals any  jurisdiction  which  the  Supreme 
Court  could  not  have  exercised  under  prior 
laws  before  the  transfer. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec. 
Dig.  $  213.»] 

Appeal  from  District  Court,  Delta  County ; 
Sprigg  Shackleford,  Judge. 

Action  between  H.  E.  Perkins  and  Fred 
Russell.  From  a  Judgment  for  the  latter,  the 
former  appeals.  Dismissed,  without  preju- 
dice. 

R.  M.  Logan  and  Milton  R.  Welch,  for  ap- 
pellant. A.  R.  King  and  Stark  &  Martin, 
for  appellee. 

WALLING,  J.  The  judgment  involved  in 
this  appeal  was  entered  in  the  district  court 
on  the  2d  day  of  March,  1911.  On  the  same 
day  appellant  was  allowed  an  appeal  to  the 
Supreme  Court,  conditioned  upon  his  filing 
his  appeal  bond  within  10  days,  and  90  days 
was  given  him  within  which  to  "prepare  and 
tender"  his  bill  of  exceptions.  The  appeal 
t>ond  was  approved  and  filed  in  the  district 
court  on  the  8th  day  of  March.  On  the  first 
day  of  the  September  term  of  the  Supreme 
Court,  the  appellant  filed  with  the  clerk  of 
that  court  a  certified  copy  of  the  record  of 
the  district  court,  together  with  the  bill  of 
exceptions,  and  caused  the  appeal  to  be  dock- 
eted In  the  Supreme  Court.  Thereupon  the 
appellee,  appearing  specially  for  the  purpose, 
'filed  his  motion  in  the  Supreme  Court  ask- 
ing that  the  appeal  be  dismissed  and  the 
judgment  of  the  district  court  aflirmed  on 
the  grounds:  (1)  That  the  appellant  had  fail- 
ed to  file  the  authenticated  copy  of  the  rec- 
ord of  the  judgment  appealed  from  in  the 
Supreme  Court  by  the  third  day  of  the  April 
term  of  the  court,  although  more  than  30 
days  elapsed  between  the  time  of  making 
the  appeal  and  the  sitting  of  the  court;  (2) 
"that  no  application  was  made  by  appellant 
for  an  extension  of  time"  to  file  the  authenti- 
cated copy  of  the  record  of  the  judgment 
appealed  from  "within  the  time  required  by 
law,  nor  was  any  such  order  granted  or  en- 
tered by  this  (Supreme)  court";  and  (3)  that 
the  court  was  without  jurisdiction  to  hear 
and  determine  said  appeal.  Appellee  filed 
with  his  motion  a  brief  in  support  thereof, 
and  appellant  filed  a  brief  In  answer,  contest- 
ing the  dismissal,  and  requesting,  In  case  the 
appeal  were  disuiLssed,  that  the  cause  be 
redocketed  as  pending  upon  writ  of  error. 
The  cause  was  then  transferred  to  this  court, 


pursuant  to  the  law  by  which  it  was  estab- 
lished. 

[1]  Counsel  for  appellee  insisting  in  this 
court  on  their  motion  to  dismiss  the  appeal 
and  affirm  the  Judgment  below,  it  was  ar- 
gued orally  before  the  court,  and  additional 
briefs  have  been  furnished  by  counsel  on 
either  side  in  support  of  their  respective  con- 
tentions. The  argument  for  the  motion  l» 
baaed  upon  section  424,  Code  of  Civil  Pro- 
cedure (Revised  Statutes  1908).  It  Is  claimed 
by  appellee's  counsel  that  the  appeal  was 
made,  within  the  meaning  of  that  section, 
when  the  appeal  bond  was  filed  in  the  dis- 
trict conrt,  and  that  as  more  than  30  days 
Intervened  between  the  date  of  the  filing  of 
the  appeal  bond  and  the  next  (April)  term 
of  the  Supreme  Court,  it  was  the  duty  of  the 
appellant  to  lodge  In  the  office  of  the  de.-k 
of  that  court  a  copy  of  the  record  of  the 
Judgment  by  the  third  day  of  the  April  term, 
unless  further  time  was  granted  by  the  Su- 
preme Court  "for  good  cause  shown."  And 
It  is  said  that,  the  appellant  having  failed  to 
file  the  copy  of  the  record  within  the  time 
limited  by  section  424  of  the  Code,  and  no 
extension  of  time  having  been  granted  by  the 
Supreme  Court,  the  appeal  must  be  dismissed 
by  the  express  terms  of  that  section.  AgalLr^t 
this,  appellant's  counsel  show  that  if  the  fep- 
pellflnt  had  availed  himself  of  the  entire  pe- 
riod of  10  days  allowed  by  the  district  court 
for  giving  the  bond  on  appeal,  less  than  30 
days  would  have  remained  before  the  next 
sitting  (April  term)  of  the  Supreme  Court. 
And  It  is  urged  that  the  appellant  should 
have  the  benefit  of  the  entire  time  limited  for 
filing  the  appeal  bond  In  determining  wheth- 
er the  transcript  should  have  been  lodged 
with  the  clerk  of  the  Supreme  Court  at  the 
April  term,  or  at  the  following  September 
term.  It  is  further  contended  that,  inasmuch 
as  the  appellee  did  not  take  advantage  of 
the  supposed  neglect  to  file  the  transcript 
of  the  record  on  or  before  the  third  day  of 
the  April  term,  by  docketing  and  moving  to 
dismiss  the  appeal,  imder  rule  10  of  the  Su- 
preme Court  (80  Pac.  vili),  the  motion  came 
too  late  after  appellant  had  filed  the  tran- 
script. But  these  contentions  of  the  appel- 
lant seem  to  be  foreclosed  by  the  rulings 
of  the  Supreme  Conrt  In  like  cases.  Breed  v. 
Bank,  3  Colo.  470;  Elcholtz  v.  Wilbur,  4 
Colo.  43.5;  Taylor  t.  Colorado  Iron  Work.s, 
29  Colo.  372.  68  Pac.  218. 

In  the  ease  last  cited  it  was  said  In  the 
opinion  of  the  conrt  that  the  appeal  was 
"perfected  by  the  filing  of  an  appeal  bond  on 
the  20th  of  June,  1901."  A  motion  to  dismiss 
that  appeal  was  made,  after  the  apiiellant 
had  filed  the  transcript  of  the  record  and 
docketed  the  cause  in  the  Supreme  Court, 
upon  substantially  the  same  grounds  set  ont 
in  the  motion  in  the  present  case;  and  the 
Supreme  Court  said  (29  Colo.  374,  68  Pac. 
218):    "The  Code  section  requires  the  appel- 
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lant  to  lodge  iu  tbe  office  of  the  clerk  of  tbe 
Supreme  Court  an  authenticated  copy  of  tbe 
re<ord  of  tbe  Judgment  or  decree  appealed 
from,  by  or  before  tbe  third  day  of  the  next 
term  of  said  Supreme  Court,  provided,  there 
be  30  days  between  tbe  time  of  making  tbe 
appeal  and  tbe  sitting  of  tbe  Supreme  Court, 
with  a  further  proviso  for  an  extension  of 
time  for  good  cause  shown.  No  request  for 
au  extension  of  time  was  made.  Tbe  next 
ensuing  term  of  this  court  after  tbe  perfect- 
ing of  the  appeal  began  on  tbe  second  Mon- 
day of  September,  1901.  There  were  more 
than  30  days,  therefore,  between  the  making 
of  the  appeal  and  the  third  day  of  that  term, 
and  the  appellants,  not  having  lodged  with 
the  clerk  tbe  required  copy  until  tbe  15th 
day  of  January,  1902,  and  their  time  not  hav- 
ing l>een  extended,  are  too  kite,  and  Jurisdic- 
tion is  lacking  to  entertain  tbeir  appeal. 
This  ground  of  tbe  motion  is  not  contro- 
verted by  appellants.  The  appeal  must  be 
dismissed."  See,  also.  Bowling  v.  Chambers, 
20  Colo.  App.  113,  77  Pac.  16. 

[t]  When  the  appeal  bond  was  filed,  pursu- 
ant to  tbe  order  of  tbe  district  court,  that 
order  was  without  further  force,  and  the 
statutory  time  for  filing  the  transcript  com- 
menced to  run  against  tbe  appellant.  Tbe 
suggestion  that  tbe  order  of  the  district 
court,  allowing  90  days  within  which  to  pre- 
pare and  tender  a  bill  of  exceptions,  operat- 
ed to  extend  tbe  limit  for  tbe  filing  of  the 
transcript,  cannot  be  entertained. 

The  rulings  cited  seem  to  make  it  impera- 
tive to  sustain  the  motion  to  dismiss  this 
appeal,  unless  subsequent  legiKlatiou  affect- 
ing tbe  Jurisdiction  and  practice  of  tbe  Su- 
preme Court  necessitntos  the  application  of 
a  different  rule.  This  legislation  will  be 
referred  to  hereafter. 

[3]  It  is  further  insisted  in  behalf  of  ap- 
I)ellant  that,  in  case  tbe  motion  to  dismiss 
shall  be  sustained,  an  order  should  be  made 
redocketing  tbe  cause  as  pending  on  writ  of 
error,  under  the  provisions  of  tbe  Code,  { 
423  (Rev.  State.  1908),  which  is  tbe  same  as 
section  388a,  Mills'  Ann.  Code.  Counsel  for 
appellee  do  not  seriously  question  the  power 
of  this  court,  upon  dismissal  of  the  appeal, 
to  order  tbe  cause  to  be  re-entered  on  our 
docket  as  pending  upon  writ  of  error,  pro- 
vided that  the  Supreme  Court  might  have 
ordered  the  cause  to  be  re-entered  as  pend- 
ing on  error,  if  it  bad  not  been  transferred 
pursuant  to  tbe  fourth  section  of  tbe  act 
estflblisbing  this  court.  Chapter  107,  Laws 
of  1911.  Upon  this  point,  however,  the  ar- 
gument Is  advanced  that  the  cause  is  not 
within  the  mandate  of  section  423  of  the 
Code,  which  provides  that  whenever  the  Su- 
preme Court  shall  dismiss  an  appeal  for  lack 
of  Jurisdiction  to  entertain  tbe  same,  and  It 
appearing  that  the  court  would  have  Jufis- 
dictlon  If  the  action  had  come  up  on  writ  of 
error,  tbe  court  shall  order  the  clerk  to  en- 
ter the  action  as  ijendlng  on  writ  of  error, 
because,  as  it  Is  claimed,  the  words  "shall 
dismiss  tbe  appeal  for  lack  of  Jurisdiction 


to  entertain  the  same"  do  not  include  a  dis- 
missal for  failure  to  comply  with  section 
424,  relating  to  tbe  filing  of  tbe  authenticat-' 
ed  copy  of  the  record.  But  the  question 
seems  to  have  been  expressly  decided  against 
this  position  of  appellee's  counsel  in  Taylor 
v.  Colo.  Iron  Works,  and  Bowling  v.  Cham- 
bers. These  cases  will  be  regarded  as  hav- 
ing settled  the  rule  applicable  to  this  feature 
of  the  case. 

[♦]  On  the  part  of  appellee,  attention  Is 
further  called  to  the  fact  that  section  423  of 
the  Code  was  repealed  by  chapter  6  of  the 
Laws  of  1911,  "in  relation  to  appeals  and 
writs  of  error,"  and  tbe  claim  Is  made  that, 
as  this  appeal  was  not  docketed  in  the  Su- 
preme Court  by  or  before  the  first  day  of 
the  next  term  after  tbe  appeal  was  perfect- 
ed, and  no  application  was  made  to  extend 
tbe  time  for  cause,  it  was  not  within  the 
saving  clause  of  tbe  repealing  act.  Without 
entering  Into  a  discussion  of  tbe  question, 
tbe  determination  of  which  is  not  conceived 
to  be  necessary  for  tbe  disposition  of  tbe 
present  motion,  it  will  be  assumed  for  tbe 
purposes  of  this  oplulon  that  chapter  6  of 
tbe  laws  of  1911  has  no  bearing  ui)on  the 
application  of  either  section  423  or  section 
424,  above  mentioned,  as  construed  by  prior 
decisions  of  the  Supreme  Court,  to  the  con- 
ditions presented  by  the  record  before  us. 
It  is  understood,  however,  that  while  both 
of  those  sections,  with  others,  were  express- 
ly repealed  by  section  25  of  tbe  act  last  men- 
tioned, the  proviso  of  that  section  deprived 
tbe  repeal  of  all  effect  as  respects  any  case 
in  which  an  appeal  was  perfected  before  tbe 
act  took  effect,  so  that  all  such  prior  ap- 
peals might  be  prosecuted,  disposed  of,  and 
determined,  by  the  operation  of  the  saving 
proviso  of  tbe  act,  precisely  as  if  the  re- 
pealing clause  had  not  been  enacted. 

[S]  But  it  is  conceived  tliat  other  consid- 
erations must  be  controlling  iu  determining 
the  question  of  tbe  Jurisdiction  of  this  court 
to  hear  and  determine  the  merits  of  the 
cause  In  any  manner.  Section  423  of  the 
Code  (Rev.  Stat  1908;  section  aS8a,  Mills' 
Ann.  Code)  has  been  considered  by  the  Su- 
preme Court  as  furnishing  tbe  rule  of  prac- 
tice applicable  to  cases  brought  Into  that 
court,  by  appeal,  after,  as  well  as  before, 
tbe  former  Court  of  Appeals  ceased  to  exist ; 
and  in  several  recent  decisions  tbe  court 
has  recognized  and  enforced  an  important 
limitation  upon  the  operation  of  the  rule. 
In  Brady  v.  People,  45  Colo.  364,  101  Pac. 
340,  it  was  held  as  follows:  "Section  388a 
of  tbe  Code  provides  that,  whenever  tbe  Su- 
preme Court  shall  dismiss  an  appeal  for  lack 
of  Jurisdiction,  in  cases  where  Jurisdiction 
would  attach  if  the  action  bad  come  up  on 
writ  of  error.  It  shall  be  entered  as  pending 
on  error.  In  tbe  circumstances  of  this  case, 
this  section  does  not  apply.  The  appellee  en- 
tered no  appearance,  and  therefore  Jurisdic- 
tion of  his  iierson  has  not  been  obtained. 
Unless  snmnions  to  hear  errors  Is  Issued  and 
served,  or  the  service  thereof  is  in  some  way 
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waived,  thla  court  to  wltboat  jurisdiction  of 
a  defendant  in  error.  Wellington  ▼.  Beck, 
29  Colo.  73  [66  Pac.  881] ;  McVlcker  v.  Rouse, 
44  Colo.  255  [98  Pac.  807]."  TUa  rallns  liaa 
been  followed  and  approved  In  Jobnaton  t. 
Eagle  Sampling  Co.,  46  Colo.  182,  103  Paa 
294;  Callbreath  v.  Hug,  48  Colo.  202,  109 
Pac.  947;  ChafTee  v.  Wldman,  48  Colo.  35, 
108  Pac.  995,  139  Am.  St  Rep.  220;  D.  & 
R.  O.  R.  R.  Co.  T.  Casady,  50  Colo.  351,  115 
Pac.  532. 

In  some  of  the  cases  last  dted  the  ap- 
peals were  dismissed  absolutely,  because  the 
period  of  limitation  bad  elapsed  within 
which  proceedings  in  error  might  be  Insti- 
tuted, under  the  authority  of  McVlcker  v. 
Rouse,  44  Colo.  255,  98  Pac.  807.  In  Call- 
breath  T.  Hug,  supra,  the  appeal  was  dis- 
missed for  want  of  Jurisdiction ;  and  while 
it  was  held  that  the  cause  conld  not  be  en- 
tered as  pending  on  writ  of  error,  for  want 
of  an  appearance  by  the  appellee,  the  order 
of  dismissal  was  made  without  prejudice. 
The  conclusion  Is  that,  under  decisions  con- 
struing the  law  prior  to  the  legislation  of 
1911,  the  Supreme  Court  would  have  been 
without  Jurisdiction  in  this  cause,  except  to 
order  Its  dismissal,  when  the  motion  for 
such  order  was  filed.  At  the  time  when  the 
transcript  was  filed  In  the  Supreme  Court, 
the  law  establishing  the  Court  of  Appeals 
was  In  force  (Lews  of  1911,  a  107),  wherein 
it  is  provided,  among  other  things,  as  fol- 
lows: "Sec.  4.  The  statutes  granting  and  reg- 
ulating appeals  from  the  district  and  county 
courts  to  the  Supreme  Court  shall  be,  and 
the  same  are  hereby  repealed  and  the  Juris- 
diction of  the  Supreme  Court  on  appeal  even 
as  to  causes  already  pending  therein  shall, 
save  as  in  section  six  hereinafter  provided, 
terminate  upoa  the  taking  effect  of  this  act, 
except  for  tbe  purpose  of  entering  the  order 
of  transfer  hereinafter  provided  for.  Such 
appeal,  however,  shall  not  operate  as  a  dis- 
missal of  said  pending  appeals  or  of  appeals 
perfected  but  not  yet  dodceted;  all  such 
appeals  shall.  Immediately  upon  the  organi- 
sation of  the  Court  of  Appeals  or  thereafter 
and  upon  the  docketing  thereof,  be  transfer- 
red by  order  of  tbe  Supreme  Court  to  its 
docket  for  hearing  and  determination.  And 
the  decision  of  the  Court  of  Appeals  in  all 
such  cases  shall,  except  as  to  those  specified 
In  said  section  six,  be  final  and  conclusive." 

The  language  of  the  act  is  Inclusive 
enough  to  cover  any  case  brought  to  the  Su- 
preme Court  by  way  of  appeal,  whether  val- 
id or  not,  and  which  remained  undisposed 
of  when  the  act  took  effect  as  a  law.  With 
rwpect  to  such  appealed  cases,  tbe  law  de- 
prived the  Supreme  Court  of  Jurisdiction, 
except  for  the  purpose  of  making  the  pre- 
scribed order  of  transfer.  Such  transfer,  in 
any  case,  gave  this  court  no  Jurisdiction 
which  could  not  have  been  exMdsed  by  the 
Supreme  Court  in  that  case,  under  prior 
laws,  at  the  time  when  Its  Jurisdiction  was 


divested,  wbicb,  for  the  present  purpose, 
may  be  considered  as  coinciding  with  the  em- 
try  of  the  order  transferring  the  cause.  Id 
this  view  it  becomes  unnecessary  to  now  de- 
termine what  effect  a  general  appearance  of 
the  appellee,  after  the  transcript  was  filed 
in  the  Supreme  Court,  might  have  bad  in 
determining  onr  Jurisdiction  in  the  premises. 
The  only  appearance  on  the  part  of  appel- 
lee in  either  court  was  special,  and  limited 
to  the  application  to  dismiss  the  appeal  for 
want  of  jurisdiction.  Such  special  appear- 
ance cannot  be  r^arded  as  a  waiver  of  the 
issuance  and  service  of  process  essential  to 
acquire  Jurisdiction  of  a  defendant  to  a  writ 
of  error.  See  McVlcker  v.  Rouse,  supra,  and 
Rudolph  T.  Rudolph,  50  Colo.  243,  245,  114 
Pac.  977. 

It  results  that  this  court  is  wltboat  Ja- 
risdlction  of  the  appeal,  and,  further,  that 
there  is  no  authori^.  In  the  absence  of  a 
general  appearance  on  the  part  of  appellee, 
to  order  the  cause  to  be  re-entered  as  pend- 
ing on  writ  of  error.  Therefore  nothing  re- 
mains to  do  but  to  dismiss  the  appeal  for 
want  of  Jurisdiction  to  entertabi  it  It  Is 
not  perceived  that  the  appellant  has  been 
guilty  of  such  laches,  in  the  prosecution  of 
his  appeal,  as  would  indicate  that  it  was 
made  in  bad  faith,  for  the  purpose  of  delay- 
ing the  enforcement  of  the  Judgment  of  the 
district  court;  and  we  have  no  desire  to 
prevent  the  review  of  that  Judgment  In  any 
proper  proceeding  for  the  purpose.  In  the 
circumstances  of  the  case,  the  order  should 
be  made  dismissing  tbe  appeal,  without  prej- 
udice to  any  right  to  sue  out  a  writ  of  er- 
ror; and  it  to  so  ordered. 

SCOTT,  P.  J.,  and  CUNNINGHAM  and 
HURLBUT,  JJ.,  concur.  KINO,  J,  not  pur- 
ticipating. 


(&  CWo.  App.   79) 
PALLISTER  V.   CAMENISCU. 

(Conrt  of  Appeals  of  Colorado.     Jan.  8,  191Z 
Rehearing  Denied  March  11,  1912.) 

1.  E^TiDKifCE  (}  434*)— Vabtiwo  iNsranuxNT 

BT    P.A«OI/— FSAUD. 

Though,  where  a  payee  is  sued  as  indoraer, 
his  contract  of  iDdorsement  may  not  be  varied 
by  parol,  that  such  a  person  indorsed  "without 
recourse"  will  not  preclude  a  showing  in  an  ac- 
tioa  for  fraud  that  be  Induced  the  acceptance 
of  tbe  note  as  payment  for  a  business  purchas- 
ed by  fraudulent  statements  as  to  the  responsi- 
bility of  the  maker. 

[EH.  Note.— For  other  cases,  see  EMdcnce, 
Cent  Dig.  U  2006-2020;    Dec.  Dig.   {  434.*] 

2.  Appbai.   avd    EkBOB   (f   007*)  — Rzvtxw— 
PanintPTioHa. 

In  reviewing  evidence,  every  presumption 
will  be  indulged  in  favor  of  the  judgment  be- 
low. 

[Ed.  Note.— For  other  rases,  see  Appeal  an^ 
H5rror,  Cent  Dig.  H  2911-2915.  2916,  3673, 
3674,  8676,  3678;    Dec  Dig.  {  907.*] 
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3.  Pbaud  (J  22*)  —  Representations  Indttc- 

INO    ACCEPTANCK  OF  NOTE— DDTT  TO    INVEB- 

noAis. 

Where  the  payee  of  a  note  by  false  lepie- 
aentation?  as  to  the  responsibility  of  the  maker 
induced  the  taking  of  the  note  as  payment  for 
property  purchased  the  vendor  may  recover 
damages  for  the  deceit,  though  he  might  have 
ascertained  by  inquiring  of  the  maker  if  the 
representationg  relied  on  were  false. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  SS  19-23;    Dec.  Dig.  J  22.*] 

Appeal  from  District  Court,  Denver  Coun- 
ty; Booth  Malone,  Judge. 

Action  by  Jacob  Cameniscb  against  J.  A. 
Pallister.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

H.  H.  Hindry  and  Arthur  F.  Friedman,  for 
aiq>ellant    U.  E.  Luthe,  for  appellee. 

CUNNINGIIAJI,  J.  The  facts  In  this  case, 
so  far  as  we  deem  them  Important,  are  sub- 
stantially as  follows:  Pallister,  the  appellant, 
defendant  below,  purchased  a  dairy  from 
Camenlsch,  appellee,  plaintiff  below,  Induc- 
ing Camenlsch  to  accept  as  part  payment  for 
said  dairy  a  promissory  note  for  $2,500,  pay- 
able to  Pallister  and  signed  by  Benjamin  W. 
lAdd  and  S.  D.  Moss.  The  note  was  taken 
by  Camenlsch  at  Its  face  value,  with  the  ac- 
crued interest,  and  Pallister  was  given  credit 
on  the  purchase  price  of  the  dairy  for  the 
amount.  The  note  was  Indorsed  by  Pallister, 
"without  recourse,"  and  delivered  by  him  to 
Cameniscb.  Up  to  this  point  the  facts  are 
undisputed.  On  substantially  all  other  ques- 
tions of  fact  the  evidence  is  In  sharp  conflict. 
Appellee  contends  that  appellant  represented 
that  Moss  was  a  man  of  large  means,  abun- 
dantly solvent,  and  owned  valuable  real  prop- 
erty In  this  dty,  and  In  Ottumwa,  Iowa, 
where  appellant  had  known  Moss  for  many 
years.  In  his  complaint  appellee  makes  these 
statements  as  to  Moss'  financial  responsibil- 
ity, and  their  alleged  falsity,  the  basis  of  a 
suit  In  damages  against  appellant,  said  com- 
plaint containing  the  usual  allegations  nec- 
essary to  a  statement  of  a  cause  of  action  In 
deceit.  The  answer  is  a  general  denial.  At 
the  trial  there  appeared  to  be  no  dispute 
whatever  as  to  the  Insolvency  of  Ladd  and 
Moss,  the  makers  of  the  note,  both  at  the 
time  the  same  was  transferred  to  appellee, 
and  at  the  time  of  the  bringing  of  this  ac- 
tion. Plalntltf  introduced  testimony  that 
clearly  established  the  insolvency  of  the  mak- 
ers of  the  note,  while  the  defendant  made 
no  effort  whatever  to  contradict  the  same. 
The  briefs  are  limited  to  the  discussion  of 
two  questions,  and  we  shall  accordingly  limit 
our  consideration  of  the  case.  The  first 
cause  of  action  (the  only  one  we  shall  con- 
sider) Is  based  on  willful  or  actual  fraud. 
In  It  plaintiff  charges  defendant  with  liabil- 
ity, because  of  willful  and  fraudulent  mis- 
representations made  by  the  defendant,  and 
deceit  practiced  by  him  upon  the  plaintiff. 


[1]  Counsel  for  appellant  in  their  brief 
contend,  first,  that  since  Pallister  Indorsed 
the  note,  "without  recourse,"  he  thereby 
made  It  plain  that  he  would  not  be  responsi- 
ble for  Its  payment;  that  such  an  Indorse- 
ment constituted  a  written  contract,  and 
measured  his  full  obligation,  or,  rather, 
worked  his  release  from  all  further  obliga- 
tions in  the  premises.  In  other  words,  It  Is 
contended  that  In  writing  he  declined  to  be 
bound  In  any  way  for  and  on  account  of  the 
note.  Hence  they  say  to  attempt  to  hold  him 
liable  by  reason  of  any  oral  statement  that 
he  may  have  made  at  or  before  the  date  of 
the  transfer  would  be  to  vary  the  terms  of 
a  written  contract  by  oral  agreement.  Ap- 
pellant further  contends  that  he  ought  not  to 
be  held  liable  for  any  misrepresentations 
he  may  have  made  to  appellee,  for  the  rea- 
son, as  he  says,  that  appellee  having  under- 
taken to  investigate  and  ascertain  for  him- 
self the  financial  condition  of  the  maker  of 
the  note,  and  no  artifice  being  used  to  pre- 
vent such  Investigation  from  being  full  and 
complete,  the  conclusive  presumption  Is  that 
appellee  relied  upon  the  result  of  his  own 
Investigations  rather  than  upon  appellant's 
statements.  Neither  of  these  arguments  im- 
press us  as  being  sound  under  the  law  appli- 
cable to  this  case,  and  the  facts  disclosed 
on  the  trial.  In  appellant's  brief  apiiears  the 
following:  "That  his  (appellant's)  indorse- 
ment of  a  negotiable  Instrument,  whether  the 
Indorsement  be  general  or  qualified,  is  a 
full  and  complete  contract  with  full  and  com- 
plete agreements  as  to  the  covenants  of  the 
indorser,  and  is  not  subject  to  be  varied  or 
attacked  by  parol  evidence."  This  state- 
ment, and  the  authorities  cited  in  support 
thereof,  have  no  application  to  the  case  at 
bar.  If  appellee  had  sued  appellant  as  in- 
dorser of  the  note,  or  by  reason  of  the  fact 
that  he  had  Indorsed  It,  then  the  statement 
quoted,  and  the  authorities  cited,  would  l>e 
applicable.  To  illustrate:  Had  Moss'  finan- 
cial condition  at  the  time  the  alleged  false 
representations  were  made  been  substantially 
as  represented  by  appellant,  but  thereafter, 
through  adverse  circumstances,  he  had  lost 
his  fortune  and  been  reduced  to  the  state 
financially  In  which  he  really  was  at  the 
time  these  representations  were  made,  or  had 
Moss  refused,  through  dllatorlness  or  from 
other  ulterior  motives,  to  pay  the  note  when 
It  became  due,  the  Indorsement  of  appellant, 
"without  recourse,"  would  have  barred  re- 
covery against  him.  Under  the  state  of  facts 
as.sumed  here  by  way  of  illustration,  the  con- 
tention of  appellant  and  bis  authorities 
would  be  sound.  But  we  have  no  such  case 
before  us.  It  may  be  conceded  that  had  ap- 
pellant, before  or  at  the  time  of  Indorsing 
the  note,  said  to  appellee :  "Now,  I  am  going 
to  Indorse  this  note,  'without  recourse,'  but, 
nevertheless.    If    the    defendant    does    not 
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promptly  meet  bla  obltgattoo  and  take  np 
the  note  at  maturity;,  t  will,  notwithstanding 
I  have  Indorsed  the  note,  'without  recourse,' 
see  that  you  are  paid" — the  appellant  could 
not  have  been  held  liable  by  reason  of  such 
oral  undertalcing  or  statement,  but  it  by 
no  means  follows  from  this  concession  that 
one  may  make  false  representations  concern- 
ing a  material  fact  affecting  the  value  of  a 
note  which  he  is  seeking  to  negotiate,  and 
then  escape  responsibility  for  his  representa- 
tions simply  by  writing  the  words,  "without 
recourse,"    after  his  indorsement. 

We  perceive  no  reason,  either  in  law  or  in 
common  sense,  why  one  who  makes  false  rep- 
resentations concerning  the  payor  of  a  prom- 
issory note  for  the  purpose  of  giving  to  the 
note  he  is  attempting  to  negotiate  a  false  or 
fictitious  value  ought  not  to  be  held  responsi- 
ble for  his  statements  in  all  respects  as 
though  such'  statements  bad  been  made  of 
and  concerning  real  estate  or  personal  prop- 
erty of  any  character.  To  so  hold  does  not 
involve  the  doctrine  of  the  law  merchant  nor 
the  provisions  of  our  negotiable  instrument 
act,  as  counsel  for  appellant  seem  to  think. 

[2]  We  are  bound  to  consider  the  testimony 
introduced  on  the  trial  in  the  light  most  fa- 
vorable to  appellee. 

[3]  We  must,  therefore,  assume: 

(a)  That  appellant  represented  to  appellee 
tliat  Moss,  the  maker  of  the  note,  was  a  man 
of  large  wealth,  and  that  be  owned  valuable 
property,  both  in  this  state  and  the  state 
of  Iowa,  whereas,  in  truth  and  in  fact,  he 
owned  no  property  whatsoever. 

(b)  That  appellee  was  not  aware  of  the 
falsity  of  this  misrepresentation. 

(c)  That  he  acted  on  such  misrepresenta- 
tion, and  but  for  same  would  not  have  ac- 
cepted the  note. 

(d)  That,  when  he  discovered  the  falsity 
of  these  representations,  he  communicated 
his  knowledge  to  appellant,  and  ofTered  to 
return  the  note  and  the  cash  he  had  received 
for  the  dairy ;  which  offer  appellant  declined 
to  consider. 

Appellant's  counsel  make  no  complaint  in 
their  briefs :  (a)  As  to  the  size  of  the  Judg- 
ment; (b)  as  to  the  instructions  given  or  re- 
fused by  the  trial  court,  except  as  to  the  in- 
struction tendered  by  appellant  asking  that 
Judgment  go  In  his  favor;  (c)  as  to  any  er- 
ror committed  by  the  trial  Judge  In  the  ad- 
mission or  rejection  of  testimony. 

Further,  we  must,  under  the  rule  above 
announced,  assume  that  no  Investigation 
whatever  was  undertaken  by  appellee  with 
reference  to  the  solvency  of  Moss,  and  that 
that  matter  did  not  come  up  for  discussion 
until  at  the  crisis  in  the  negotiations  when 
all  parties,  with  their  counsel,  had  met  for 
the  purpose  of  transferring  the  property  and 
closing  the  transaction.  Appellee  and  wit- 
ness Andrus  both  so  testified.  At  that  time — 
that  is,  at  the  time  the  parties  met  for  the 
puri)oBe  uf  completing   the  transfer  of   the 


dairy— appellant,  under  the  testimony  given 
by  appellee  and  supported,  in  the  main,  by 
witness  Andrus,  and  which  the  jury,  under 
the  instructions,  which  were  especially  favor- 
able to  the  defendant,  must  have  believed, 
deliberately  lied  to  appellee  with  reference 
to  proiierty  he  claimed  Moss  owned  in  a 
foreign  state,  and  made  representations  with 
reference,  to  Moss'  solvency  that  were  ab- 
solutely false;  and  since  be  makes  no  at- 
tempt to  Justify,  but  rather  flatly  denies  hav- 
ing made  such  statements,  we  must  assume 
that  he  knew  of  the  falsity  of  his  statements. 

Further,  in  order  to  allay  appellee's  sus- 
picions, appellant  represented,  at  the  time 
in  question,  that  he,  appellant,  really  did  not 
desire  to  let  the  note  go,  and  would  take 
it  up  himself  in  a  few  months,  with  money 
he  was  to  receive  from  the  East — this,  doubt- 
less, for  the  purpose  of  further  reassuring 
appellee  as  to  Moss'  solvency.  Many  other 
statements  were  made  by  Pallister,  if  we 
credit  apr*eilee's  testimony  produced  on  the 
trial,  such,  for  Instance,  as  that  "Moss  was 
as  good  as  Moffat ;  that  the  note  In  question 
was  as  good  as  a  government  bond;  that  it 
was  better  than  cash  in  that  it  drew  10  per 
cent.  Interest,"  etc. 

Stripped  of  Its  verbiage,  and  disregarding 
all  specious  and  subtle  reasoning,  the  situa- 
tion Is  simply  this:  Pallister  received  valu- 
able property  from  Camenlsch  for  a  worth- 
less piece  of  paper.  His  false  representations 
led  appellee  to  conclude  that  the  paper  was 
worth  its  face.  But  for  these  false  represen- 
tations appellee  would  not  have  closed  the 
transaction  and  accepted  the  note.  Under 
these  circumstances,  does  the  law  permit  Pal- 
lister to  retain  the  property  and  force  Cam- 
enlsch to  keep  the  worthless  paper?  We 
think  not.  True,  Camenlsch  appears  to  have 
foolishly  disregarded  the  advice  of  his  at- 
torney, and  it  Is  probable  he  might  have  as- 
certained by  inqnlrlng  of  Moss  that  Pallis- 
ter's  statements  were  false.  But  Pallister 
may  not  profit  by  reason  of  the  unjustifiable 
confidence  which  he  fraudulently  Inspired  In 
Camenlsch.  Our  conclusion  in  this  respect 
finds  support  in  the  following  cases :  Heagy 
V.  Umberger,  10  Berg.  &  R.  (Pa.)  343;  Trim- 
ble V.  Ward,  97  Ky.  748,  31  8.  W.  864 ;  Clark 
et  al.  V.  Eankln,  46  Barb.  (N.  Y.)  570;  Thome 
V.  Prentiss,  &3  111.  99;  Jackson  v.  Collins,  39 
Mich.  558;  Ripley  v.  Case,  86  Mich.  261,  49 
N.  W.  46,  see  same  case  in  78  Mich.  128,  43 
N.  W.  1007,  18  Am.  St.  Rep.  428;  Milks  v. 
Rich,  80  N.  T.  269,  36  Am.  Rep.  615;  King 
T.  Summitt  et  al.,  73  Ind.  312,  38  Am.  Rep. 
145;  Bruce  v.  Burr,  67  N.  T.  237;  Sturges  & 
Co.  V.  Bank  of  Cirdevllle.  11  Ohio  St.  153, 
170.  78  Am.  Dec.  296,  et  seq. 

Perceiving  no  prejudicial  error  in  the  rec- 
ord, the  Judgment  of  the  trial  court  is  af- 
firmed. 

Judgment  affirmed. 

WALLING,  J.,.not  participating. 
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FREEMAN  r.  ALEXANDER  et  aL 

(Supreme  Court  of  Oregon.    March  19,  1912.) 
Dekds   (is  56*)  —  Delivebt  —  Possession  by 

Grantee. 

Pendinfc  negotiations  for  an  exchange  of 
property,  j;ilaintiS  executed  a  deed  to  defend- 
ants, leaving  the  same  with  a  brolcer,  whirh 
deed  was  not  to  be  delivered  until  plaintiff  had 
examined  land  on  whirb  be  was  to  receive  a 
mortgage,  and  had  bad  an  attorney  examine 
the  title.  The  grantee,  however,  obtiiined  pos- 
session of  the  deed  and  had  it  recorded,  field, 
that  the  grantee's  possession  did  not  amount 
to  a  delivery  nf  the  deed,  and  that  plaintiff, 
on  discovering  that  the  property  had  been  mis- 
represented, was  entitled  to  have  the  deed  set 
aside  and  the  reoord  canceled. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  S8  117-123,  125;   Dec.  Dig.  i  56.»] 

Appeal  from  Circuit  Court,  Clackamas 
County;  J.  U.  Campbell,  Judge. 

Suit  l)y  Wilton  L.  i'reeman  against  J.  T. 
Alexander  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.     Affirmed. 

Oglesby  Young,  for  appellants.  E.  B.  Du- 
fnr,  for  respondent. 

EAKIN,  C.  J.  This  is  a  suit  in  effect  to 
remove  a  cloud  from  the  title  to  real  estate, 
namely,  for  the  cancellation  of  a  deed.  On 
November  22,  1910,  plaintiff  owned  the  N. 
W.  %  of  the  N.  E.  V*  of  section  6,  township 
a  8.,  range  2  E.  W.  M.,  In  Clackamas  coun- 
ty, Or.,  and  desired  to  sell  the  same  for 
cash,  or  to  exchange  It  for  a  rooming  house 
In  Portland.  Through  Peper  &  Baker,  real 
estate  agents,  he  was  con.sldering  a  proposi- 
tion from  these  defendants,  who  are  dealers 
In  real  estate,  to  exchange  his  land  for  two 
notes  of  ?500  each,  given  by  Kaae,  each  se- 
cured by  mortgage  on  a  separate  10-acre 
tract  of  land,  and  a  note  .secured  by  mort- 
gage on  his  land  for  the  balance  of  the  price. 
Pending  the  negotiations,  a  deed  from  plain- 
tiff to  defendants  was  drawn  and  executed, 
and  the  two  Kaae  notes  and  mortgages 
were  also  executed;  but  before  delivery 
thereof  plaintiff  desired  to  see  the  land  de- 
scribed In  the  mortgage,  and  also  desired 
to  have  his  lawyer  examine  the  abstract  of 
title. 

Plaintiff  contends  that  he  ascertained 
that  the  land  is  about  15  miles  from  Glen- 
coe,  the  nearest  point  on  a  railroad;  that 
It  is  unimproved,  covered  with  brush,  inac- 
cessible by  wagon  road,  and  not  worth  more 
than  $10  i)er  acre.  The  circuit  court  found 
that.  Immediately  ui>on  the  execution  of  the 
deed  by  plaintiff,  defendants  olitalue<l  pos- 
session thereof,  without  plaintiff's  consent, 
and  placed  It  upon  record  In  Clackamas 
county;  that  the  deed  was  not  delivered: 
and  a  decree  wos  rendered  oaueeliug  the 
same,  and  the  record  thereof  is  held  for 
naught.  No  legal  principles  are  Involved 
on  this  apiteal,  only  questions  of  fact,  and 
no  good  purjwse  can  be  served  by  Incnmber- 

•For  other  cases  see  sam*  toylc  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Kep'r  iudexos 
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tog  this  opinion  with  a  review  of  the  evi- 
dence. Sufflce  It  to  say  that  we  have  care- 
fully read  It,  and  find  that  It  fully  sustains 
the  decree  of  the  trial  court;  that  the  deed 
was  not  delivered,  and  defendants  had  no 
right  to  possession  thereof,  nor  authority  to 
have  It  recorded. 
The  decree  is  affirmed. 


PROVOI/r  et  al.  v.  BAILET  et  at 

(Supreme  Court  of  Oregon.    March  19,  1912.) 

1.  Waters  and  Water  Courses  (S  75*)— 
PoLiiXrrioN — Taiungs  from  Mine  — Con- 
tbacts. 

Where  decedent,  a  mineowner,  requested 
complainants  to  abandon  the  line  of  tlieir  first 
survey  of  an  irrigation  ditch,  and  to  construct 
a  flume  over  decedent's  by-wash  from  the  mine, 
extending  the  line  of  survey  along  a  gravel  bar 
ou  higher  ground,  so  that  decedent's  mining 
water  and  debris  would  not  interfere  with  the 
ditch,  to  which  complainants  agreed,  and  in 
consideration  thereof  decedent  granted  a  right 
of  way  for  the  ditch  according  to  a  new  sur- 
vey, and  complainants  built  a  flume  across  a 
slough,  and  extended  the  survey  near  the 
northerly  side  of  the  slough  to  a  point  where 
the  river  from  which  water  was  ol)tained  then 
flowed,  and  maintained  the  same  until,  by  the 
shifting  of  the  river,  the  flume  and  head  of 
the  ditch  were  washed  away,  together  with  a 
small  bar  at  the  head  of  the  slough  connecting 
it  with  the  south  channel  of  the  river,  com- 
plninnnts  were  bound  to  comply  with  the  con- 
ditions of  the  arrangement  to  prevent  the  min- 
ing water  from  running  into  the  irrigation  ditch 
before  obtaining  relief  in  a  court  of  equity  as 
to  such  water. 

fEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §  6(1;  Dec.  Dig.  S 
75.*] 

2.  Waters  and  Water  Courses  (§  67*)— 
Pollution- MiNiNO  Watkr. 

Though  a  person  located  on  a  mining 
stream  and  operating  a  placer  mine  is  entitled 
to  a  reasonable  and  proper  use  of  the  clian- 
nel  and  the  water,  he  has  no  right  to  dump 
bis  mining  debris  into  the  channel  or  stream 
and  allow  it  to  be  carried  down  by  the  water 
to  the  land  of  a  lower  riparian  proprietor,  or 
to  fill  up  the  channel  to  the  injury  of  such 
riparian  proprietor. 

[Kd.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  $  5S;  Dec.  Dig.  i 
67 ;*  Mines  and  Minerals,  Cent.  Dig.  %^  21.', 
246.] 

Appeal  from  Circuit  Court,  Jackson  C^oun- 
ty;    F.  M.  Calkins.  Judge. 

Action  by  E.  N.  Provolt  and  otiiers  against 
Ix)la  Bailey  and  others.  Judgment  for  com- 
plainants, and  defendants  appeal.    Modified. 

This  is  a  suit  to  restrain  defendants  from 
depositing  mining  debris  In  the  Applegate 
river.  From  a  decree  In  favor  of  plaintiffs, 
defendants  appeal.  The  Apiilegate  river  Is 
a  natural,  unuavigable  stream  flowing  In  a 
northwesterly  direction  past  the  place  of 
controversy  in  Jackson  county.  The  defend- 
ants are  the  owners  of  certain  placer  mines, 
whieli  are  oiierated  by  the  hydraulic  process, 
extending  up  Farris  gulch  about  two  miles 
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sonthweeterly  from  the  river.  These  mines 
have  been  operated  for  about  30  years  by 
J.  T.  Layton  and  his  predecessors  and  suc- 
cessors in  Interest.  The  early  operations  of 
the  mine  were  carried  on  at  the  lower  end 
of  Farris  gulch,  and  the  mining  d6bris  was 
dumped  on  the  low  land  near  the  river. 
From  year  to  year,  the  mining  operations 
were  extended  farther  up  the  gulch.  At  the 
present  time,  the  mining  flume  extends  down 
the  gulch  to  within  about  500  feet  of  the 
river.  From  the  end  of  the  flume,  a  race- 
way runs  to  the  river,  with  a  fall  in  grade 
of  nearly  24  feet,  which  carries  away  a 
large  portion  of  the  mining  water  and  some 
of  the  tailings  and  debris.  Formerly  wing 
flumes  were  extended  to  the  right  and  left, 
In  order  to  distribute  the  debris  in  differ- 
ent places  over  the  dumping  grounds.  The 
plaintiff  the  Bridge  Point  Ditch  Company,  a 
corporation,  is  the  owner  of  an  irrigation 
ditch  taking  water  from  the  river  near  the 
defendants'  flume,  and  the  other  plaintiffs 
are  the  owners  of  land  situated  on  the 
stream  below  the  defendants'  mine,  of  which 
from  300  to  600  acres  are  irrigated.  About 
one-half  mile  above  this  point,  the  river 
emerges  from  a  narrow  gorge,  with  rock 
walls  on  either  side,  and  in  the  vicinity  of 
the  outlet  of  the  mine  It  is  subject  to  fre- 
quent changes.  In  1883,  for  some  distance 
above  and  opposite  the  mouth  of  the  flume, 
the  channel  of  the  river  was  about  500  feet 
northwest  of  Its  present  course,  and  below 
defendants'  flume  it  curved  to  the  left 
across  what  is  now  the  channel.  Afterwards 
the  river  changed  its  course,  and  flowed  a 
little  to  the  southwest  of  where  It  now  has 
its  course.  Prior  to  1906,  It  flowed  past  the 
flume  where  there  is  now  a  gravel  bar.  In 
the  winter  of  1906,  this  gravel  bar  seems  to 
have  increased,  and,  together  with  other  nat- 
ural causes,  to  have  divided  the  river  into 
two  cliamiels  at  a  point  two  or  three  hundred 
feet  above  the  mouth  of  defendants'  flume. 
The  larger  north  channel  took  nearly  a 
straight  course  between  the  places  where  the 
river  formerly  flowed,  while  the  other  chan- 
nel ran  next  to  the  defendants'  dumping 
ground,  near  the  head  of  the  irrigation  ditch. 

H.  D.  Norton,  for  appellants.  B.  G.  Smith 
(H.  K.  Hanna,  Jr.,  on  the  brief),  for  respond- 
ents. 

BEAN,  J.  (after  stating  the  facts  as 
above).  The  complaint  of  plaintiffs  Is  prac- 
tically based  upon  two  grounds:  (1)  The  dis- 
charge of  rock,  gravel,  earth,  sand,  and 
slickings,  or  mining  dSbris,  Into  the  Apple- 
gate  river  above  the  plaintiffs'  lands,  thus 
endangering  such  lands  by  causing  the  riv- 
er to  change  its  channel  and  inundate  and 
wash  away  the  same;  (2)  the  discbarge  of 
silt,  sand,  slickings,  and  gravel  into  the  Ir- 
rigation ditch,  washing  the  same  down  upon 
the  irrigated  flelds. 

In  1896,  when  the  plaintiffs  first  made  the 


survey  for  their  Irrigation  ditch.  It  appears 
that  there  was  a  depression,  called  a 
"slough"  or  "by-wash,"  on  the  lower  jmrt 
of  the  ground  upon  which  defendants  de- 
posited the  mining  debris,  and  over  which 
the  mining  water  ran,  and  in  the  vidnlty  of 
where  the  plaintiffs  established  their  head 
gate,  extending  from  that  point  northerly 
to  the  place  where  the  river  tbea  ran.  la 
this  by-wash,  much  of  the  mining  water  com- 
ing from  the  flume  found  Its  way  to  the 
river.  The  flrst  line  of  survey  for  the  Irri- 
gation ditch  was  run  up  this  slough  or  by- 
wash  and  across  a  portion  of  the  dumping 
grounds  used  by  the  defendants.  J.  T.  Lay- 
ton,  now  deceased,  was  then  the  owner  of 
the  mine,  and  also  the  owner  of  laud  some 
distance  below,  over  which  the  plaintiffs  de- 
sired a  right  of  way  for  the  ditch.  In  the 
negotiations  pertaining  thereto,  Laytou  ob- 
jected to  the  line  of  the  ditch  extending  in 
the  by-wash.  At  this  point,  he  requested  the 
plaintiffs  to  abandon  the  line  of  the  first 
survey  and  to  construct  a  flume  over  this  by- 
wash  to  the  north  side  thereof,  extending  the 
line  of  survey  along  the  gravel  bar  on  high- 
er ground,  so  that  his  mining  water  and  de- 
bris would  not  Interfere  with  the  ditch. 
To  all  of  this  the  plaintiffs  agreed.  On  Jan- 
uary 27,  1899,  a  deed  was  executed  by  Mr. 
Layton  and  wife,  granting  the  right  of  way 
desired  by  plaintiffs,  in  which  the  considera- 
tion was  expressed  as  follows:  "The  sum  of 
one  dollar  to  them  paid  and  the  relinquish- 
ment of  a  certain  survey  of  the  south  side 
of  the  old  channel  of  Applegate  creek  on  the 
N.  %  of  S.  %  of  the  N.  W.  %  of  8.  E.  Sec. 
17  T.  38  S.  R.  4  W.  by  taking  a  survey  made 
this  day.  •  •  • "  The  plaintiffs  thereup- 
on accepted  the  deed  and  changed  the  line  of 
survey  for  the  ditch.  They  built  a  flume 
across  the  slough  and  extended  the  survey 
near  the  northerly  side  thereof  to  where  the 
river  then  flowed.  In  1899,  the  ditch  was 
constructed  on  the  second  survey,  where  it 
remained  for  about  three  years,  when  the 
river.  In  its  shifting,  washed  away  the  flume 
and  head  of  the  ditch,  and  at  the  same  time 
\\iashed  away  a  small  bar  at  the  head  of  the 
old  slougb,  connecting  the  latter  with  the 
south  channel  of  the  river.  The  ditch  com- 
pany never  rebuilt  the  flume  across  the 
slough  or  channel,  and  they  located  their 
head  gate  farther  to  the  southwest,  about 
150  feet  from  the  south  bank  of  the  north 
channel  of  the  river.  They  ran  the  ditch 
from  the  south  channel  of  the  river  down 
the  old  by-wash  for  a  short  distance  to  where 
tuey  constructed  a  dam,  turning  the  water 
into  the  regular  ditch.  Mr.  Layton  died  in 
1905.  Up  to  that  time,  the  mining  water, 
mixed  with  the  entire  water  of  the  river, 
did  no  appreciable  harm,  and  there  were  no 
tailings  or  mining  debris  deposited  In  the 
stream  sufficient  to  injure  the  plaintiffs  or 
interfere  with  the  irrigation  ditch. 
In  mining,  the  defendants  worked  out  the 
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Farris  gulch  to  abont  the  width  of  from  100 
to  125  yards,  and  they  claim  that  for  several 
years  they  deposited  the  heavier  part  of  the 
mining  dCbrls  up  the  gulch  on  the  ground 
that  had  been  worked.  For  two  or  three 
seasons  prior  to  the  commencement  of  this 
suit,  the  amount  of  tailings  and  debris  reach- 
ing the  river  seems  to  have  Increased.  Dur- 
ing the  season  of  1907.  there  was  a  deposit 
of  dpbris,  a  few  feet  deep,  in  the  south  chan- 
nel of  the  river,  which  was  carried  away 
tlie  next  winter  by  the  high  water.  In  1908, 
there  was  deposited  In  this  channel,  near  the 
end  of  the  fluiue,  tailings  and  debris  forming 
n  bar  about  150  yards  long  and  extending 
across  the  channel  from  3  to  7  feet  deep. 
This  obstructed  the  flow  of  the  water  in  the 
south  channel,  and  the  plaintiffs  excavated  a 
ditch  through  the  pile  of  debris.  In  order 
to  turn  a  sufficient  amount  of  water  for  ir- 
rigation into  the  south  channel  of  the  river, 
they  constructed  a  dam  in  the  north  chan- 
nel at  the  upper  end  of  the  bar  where  the 
water  courses  diverge.  The  amount  of  water 
in  the  north  channel  appears  to  have  been 
increa.slng  up  to  that  time;  the  bed  of  the 
same  being  about  seven  Inches  lower  than 
that  of  the  south  channel,  and  there  being 
a  small  bar  across  and  near  the  head  of  the 
latter.  During  the  dry  season,  there  is  but 
little  water  In  the  south  channel,  except 
what  is  turned  in  by  the  dam  constructed  at 
the  head  thereof.  The  conditions  Indicate 
that  if  the  river  is  left  to  take  its  own  course 
all  the  water  will  flow  Into  what  is  now 
called  the  "north  channel."  After  the  irri- 
gation ditch  followed  in  the  old  slough,  tbe 
muddy  mining  water,  sediment,  sllcklngs,  and 
some  tailings  were  carried  into  the  ditch  and 
upon  plaintiffs'  lands,  causing  a  part  of  the 
injury  complained  of.  In  1908,  the  parties 
made  an  effort  to  adjust  matters  by  extend- 
ing the  flume  over  the  south  channel  and 
over  the  plaintiffs'  new  ditch,  in  order  to 
carry  the  mining  water  and  dShris  across 
and  deposit  it  on  the  bar.  As  a  result,  some 
of  the  tailings  were  deposited  In  the  north 
channel  of  tbe  river.  In  June  of  that  year, 
tills  suit  was  commenced,  since  which  time  it 
is  asserted  that  tbe  mine  has  not  been  work- 
ed on  account  of  the  injunction. 

[1]  Thcq  agreement  made  between  the 
plaintiffs  and  J.  T.  Liayton,  now  deceased,  Is 
testified  to  by  the  witnesses  of  tbe  former, 
and  is  also  Indicated  by  the  language  incor- 
porated In  tbe  deed  of  the  right  of  w^ay  from 
Laytou  and  wife  to  the  Bridge  Point  Ditch 
Company.  Tbe  conditions  of  the  arrange- 
ment to  prevent  the  mining  water  from  run- 
ning into  tbe  irrigation  ditch  should  be  com- 
IJlled  with  on  the  part  of  plaintiffs  before  ob- 
taining relief  In  a  court  of  equity  as  to  such 
mining  water.  McGee  v.  Stone,  9  Cal.  COO; 
Coffman  v.  Bobbins,  8  Or.  278;  Edwards  v. 
Allouez  Mining  Co.,  38  Mich.  46,  31  Am.  Rep. 
303.  In  other  words,  the  defendants  should 
be  allowed  to  deposit  the  debris  from  their 


mine  upon  the  land  adjacent  to  the  river 
substantially  as  their  predecessor,  J.  T.  Lay- 
ton,  did  fbr  some  time  prior  to  and  after  the. 
construction  of  the  Irrigation  ditch  by  plain- 
tiffs. 

[2]  As  bearing  upon  both  points  of  the  con- 
troversy, the  law  appears  to  be  that  a  per- 
son located  on  a  mining  stream  and  operat- 
ing a  placer  mine  Is  entitled  to  a  reasonable 
and  proper  use  of  the  channel  and  the  wa- 
ter. To  unreasonably  restrict  such  use  Is  to 
interdict  the  prosecution  of  a  lawful  and  val- 
uable enterprise.  Llndley  on  Mines  (2d  Ed.) 
§  841;  Atchison  v.  Peterson,  20  Wall  507,  22 
L.  Ed.  414.  However,  such  miner  has  no  le- 
gal right  to  dump  his  mining  debris  Into  the 
channel  or  stream  and  allow  It  to  be  carried 
down  by  tbe  water  to  the  land  of  a  lower 
proprietor,  or  to  fill  up  the  channel  to  the 
Injury  of  such  riparian  proprietor.  Carson 
V.  Hayes,  39  Or.  97,  104,  65  Pac.  814;  York 
V.  Davidson,  39  Or.  81,  66  Pac.  819;  Brown 
V.  Gold  Coin  Mining  Co.,  48  Or.  277,  86  Pac. 
361. 

The  evidence  shows  that  for  about  two 
years  prior  to  the  commencement  of  this  suit 
large  quantities  of  rock,  gravel,  or  tailings 
from  the  defendants*  mine  have  been  deposit- 
ed In  the  Applegate  river  above  the  lands  be- 
longing to  several  of  the  plaintiffs,  and  near 
the  ditch  of  the  Bridge  Point  Ditch  Com- 
pany. It  la  practically  uncontradicted  that 
the  result  of  such  a  discharge.  If  continued, 
wilt  be  to  All  the  channel  of  the  stream,  and 
cause  the  same  to  change  its  course  and 
inundate  and  wash  away  plaintiffs'  lands. 
In  order  to  avoid  this  threatened  injury,  the 
defendants  should  be  enjoined  from  continu- 
ing to  so  discharge  such  debris.  It  is  clear- 
ly shown  that  the  plaintiffs  can  easily  con-. 
struct  a  ditch  from  the  main  channel  of  the 
river  100  feet  across  the  low  gravel  bar,  and 
thereby  conform,  in  substance,  to  the  agree- 
ment made  with  J.  T.  Layton,  deceased,  and 
obviate  tbe  Inconvenience  caused  by  the  min- 
ing water  carrying  In  suspension  fine  sand 
and  silt  into  tbe  irrigation  ditch.  The  de- 
fendants, with  proper  care,  such  as  the  con- 
struction of  dams,  can  and  should  prevent 
the  depositing  of  gravel  and  rock  or  tailings 
from  their  mines,  other  than  sand  and  slit 
carried  In  suspension,  in  the  river  or  In  tbe 
Irrigation  ditch  of  the  Bridge  Point  Ditch 
Company.  Thus  can  the  old  maxim  of  "live 
and  let  live"  be  applied. 

The  decree  of  the  circuit  court  restrained 
the  defendants  from  discharging  into  the  riv- 
er any  sand  or  silt  carried  In  suspension  dur- 
ing the  months  of  April  to  September,  Inclu- 
sive. To  this  extent,  the  decree  should  be 
modified,  so  as  to  elimiuate  from  the  Inhibi- 
tion "sand  and  slit  carried  in  suspension," 
and  should  otherwise  be  affirmed  as  herein 
Indicated.  The  plaintiffs  should  recover 
costs  In  the  lower  court,  and  each  party  pay 
their  own  costs  In  this  court;  aud  it  is  so  or- 
dered. 
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TAYLOR  V.  TATLOR. 
(Supreme  Court  of  Oregon.    March  19,  1912.) 

1.  Divorce    (j    161*)— Defaults— Vacation. 

L.  O.  L.  i  59,  providing  that  a  defendant 
against  whom  publication  is  ordered  ma^  upon 
good  cause  shown  be  allowed  to  defend  after 
judgment  on  such  terms  as  may  be  just,  ap- 
plies to  actions  for  divorce. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  |f  522-526;    Dec.  Dig.  §  161.*] 

2.  Appeal  and  Erbob  (J  801*)— Motion  to 
Dismiss— Mattebs  Considered. 

On  motion  to  dismiss,  on  the  ground  that 
it  was  not  an  appeal  from  a  final  judgment, 
an  appeal  from  an  order  vacating  a  decree  for 
divorce,  matters  relating  to  merits  cannot  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3161-3164,  3166;  Dec 
Dig.  {  801.*] 

On  petition  for  rehearing.     Petition   de- 
nied. 
For  former  opinion,  see  121  Pac.  431. 

EAKIN,  C.  J.  Plaintiff  assigns  four 
grounds  of  error  in  the  opinion.  The  flrst 
and  second  depend  npon  whether  the  order 
is  an  appealable  one  under  section  548,  U  O. 
L.  That  question  was  fully  disposed  of  in 
the  opinion,  but  plaintiff  now  contends  that 
the  holding  there  is  contrary  to  the  one  in 
Flldew  V.  Milner,  57  Or.  16,  109  Pac.  1092. 
In  that  case  the  question  whether  the  order 
was  one  from  which  an  appeal  would  lie 
was  not  raised  in  any  way,  and  was  not 
mentioned  In  the  opinion.  Therefore  the 
fact  that  the  appeal  was  from  an  order  va- 
cating a  decree  and  allowing  a  defense  to 
be  made  is  not  controlling  here.  In  Way- 
mire  V.  Shipley,  52  Or.  464,  97  Pac.  807,  also 
cited  by  plaintiff,  the  case  proceeded  to  final 
decree,  and  the  defendant  appealed  there- 
from. Thereafter  the  plaintiff  also  ap- 
pealed to  question  the  ruling  of  the  court  al- 
lowing the  motion  to  vacate  the  decree. 
This  was  within  section  548,  L.  O.  L.  Upon 
appeal  the  court  may  review  any  intermedi- 
ate order  involving  the  merits  or  affecting 
the  decree.  Van  Voorhles  v.  Taylor,  24  Or. 
247,  33  Pac.  380;  Clay  v.  Clay,  56  Or.  530, 
108  Pac.  119,  109  Pac.  129;  La  Grande  v. 
Portland  Public  Market,  58  Or.  120,  134,  113 
Pac.  25.  And  the  order  complained  of  here 
may  be  reviewed  upon  appeal  from  a  final 
decree. 

Counsel  also  cited  Stivers  v.  Byrkett,  50 
Or.  oC),  108  PflC.  1014.  109  Pac.  380,  but  In 
that  case  the  order  denied  the  motion  to 
vacate,  and,  of  course,  was  final  and  deter- 
mined defendant's  rights,  which  was  also 
the  case  in  Evans  v.  Evan.s,  118  Pac.  177. 
Bowman  v.  Holman,  48  Or.  3ol,  8G  Pac.  792, 
was  an  apiieal  from  an  order  vac-ating  a  de- 
cree made  under  section  103  L.  O.  L.,  and  is 
directly  in  point.  The  effect  of  an  order 
made  under  that  section  as  to  being  apt>eal- 


able  is  identical  with  one  made  under  sec- 
tion 59. 

[1]  There  is  no  theory  npon  wtiich  the  or- 
der here  complained  of  can  be  considered 
final,  unless  defendant's  third  ground  of  er- 
ror in  his  petition  is  tenable,  namely,  that 
neither  59  nor  103  can  l>e  held  to  apply  to 
decrees  of  divorce,  relying  upon  decisions 
from  the  states  of  Minnesota  and  Washing- 
ton, in  both  of  which  states  the  statutes 
corresponding  with  our  statute  (section  59) 
expressly  except  from  their  operation  suits 
for  divorce.  But  the  question  of  the  ap- 
plicability to  section  59  to  decrees  of  divorce 
was  involved  in  this  court  in  the  case  of 
Evans  v.  Evans,  supra,  in  an  opinion  by  Mr. 
Justice  Moore,  in  which  the  showing  was 
made  that  the  plaintiff  "relying  upon  the 
validity  of  the  divorce  he  again  married, 
and,  if  the  decree  is  set  aside,  It  would  ruin 
him  financially,  make  him  technically  guilty 
of  a  crime,  and  place  upon  his  present  wife 
a  fearful  social  position  without  any  fault 
of  either."  In  that  case  the  motion  to  va- 
cate was  interposed  just  three  years  after 
the  decree  was  rendered.  The  circuit  court 
denied  the  motion  and  defendant  appealed, 
and  the  order  denying  the  motion  was  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  vacate  the  decree  and  file  the  an- 
swer. To  hold  that  section  59  does  not  ap- 
ply to  a  suit  for  divorce  would  tend  to  invite 
fraud  In  divorce  cases  with  the  assurance 
that  the  court  would  deny  the  defrauded 
party  any  remedy,  and  thereby  cause  the 
marriage  relation  to  be  lightly  swept  aside. 
As  said  in  Jones  v.  Jones,  59  Or.  308,  311, 
117  Pac.  414,  415:  "The  law  regards  the 
marriage  relations  with  peculiar  favor.  The 
public  has  an  interest  in  a  divorce  suit,  and 
the  courts  should  administer  their  Jurisdic- 
tion of  that  subject  in  view  of  the  public 
good,  as  well  as  private  rights."  A  decree 
of  divorce,  equally  with  decrees  in  other 
cases,  is  subject  to  attack  by  any  proceeding 
provided  by  law  for  that  purpose.  In  the 
holding  in  State  v.  Leasia,  45  Or.  410,  78 
Pac.  328,  to  the  effect  that  the  decree  be- 
came operative  and  finally  effective  when 
rendered,  does  not  suggest  that  it  is  not  sub- 
ject to  such  attack.  It  may  be  readily  seen 
what  would  be  the  tendency  in  the  iiractice 
in  divorce  litigation  if  the  courts  of  the 
state  were  to  except  suits  for  divorce  by  im- 
plication under  section  59,  as  is  expressly 
done  by  the  statutes  of  Minnesota  and  Wash- 
ington. The  conditions  found  in  Evans  v. 
Evans,  sni)ra,  would  be  of  frequent  occur- 
rence under  such  a  construction,  in  which  it 
is  said:  "Looking  at  the  entire  case  as  made 
by  the  aflldavlts,  we  feel  satisfled  that, 
though  there  was  a  studied  effort  on  plaiu- 
tlfiTs  part  to  comply  with  the  several  re- 
quirements of  the  letter  of  the  statute,  so  as 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 


Digitized  by 


Google 


Or.) 


HAIX.  T.  SHAKK 


965 


to  make  the  record  In  the  divorce  suit  ap- 
pear valid,  tlie  spirit  of  the  law  was  will- 
fully violated  by  him.  •  •  •  Believing 
tbat  plaintiff  deceived  the  court  when  the 
divorce  was  granted,  and  that  such  a  show- 
ing of  his  conduct  has  been  made  that  a  de- 
nial of  the  motion  to  set  aside  the  decree 
amounts  to  an  abuse  of  judicial  discretion, 
the  action  of  the  court  in  this  respect  is 
reversed."  And  no  satisfactory  reason  can 
be  given  why  the  decree  of  divorce  cannot 
be  subject  to  the  remedy  given  by  section 
59,  It.  O.  Ia,  the  same  as  other  Judgments 
and  decrees. 

[2)  Tlie  fourth  ground  of  error  In  the  peti- 
tion relates  to  tlie  merits  which  will  not  be 
considered  on  the  motion  to  dismiss.  The 
court  had  Jurisdiction  to  entertain  the  mo- 
tion, and  error  in  relation  thereto  can  only 
be  reviewed  on  appeal  from  a  final  decree. 

The  motion  is  denied. 


HALL  V.   SHANK  et  nr, 
(Supreme  Court  of  Oregon.     March  10,  1912.) 

1.  Appeal  and  Ebbor  ({  1170»)— Appellate 
Practice  —  Constitutional  Provisions  — 
Scope  of  Operation. 

Const,  art.  7,  g  3,  as  amended  November  8. 
1910,  prohibiting  reversal  of  a  just  judgment 
for  error  during  the  trial,  governs  where  the  bill 
of  exceptions  was  allowed  after  that  date. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Si  4540-4.545;  Dec.  Dig.  i 
1170.»J 

2.  Appeal  and  Error  (|  1170*)  —  Questions 
Reviewable— Constitutional  Provisions. 

Under  ('onst.  art.  7,  i  3,  as  amended  No- 
vember 8.  1910,  prohibiting  the  reversal  of  a 
just  judgment  for  error  during  the  trial,  a  judg- 
ment rendered  on  a  verdict  justified  by  the  evi- 
dence will  not  be  disturbed  on  appeal  for  error 
during  the  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $$  4540-4545;  Dec.  Dig.  i 
1170.*] 

Api)eal  from  Circuit  Court,  Josephine 
CJounty;   F.  M.  Calkins,  Judge. 

Action  by  C.  C.  Hall  against  E.  S.  Kbank 
and  wife.  From  a  Judgment  for  plaintiff, 
defendants  appeal.    Afflrmed. 

Robert  G.  Smith,  for  appellants.  H.  D. 
Norton,  for  respondent. 


MOORE,  J.  This  is  an  action  by  C.  C.  Hall 
against  E.  S.  Shank  and  his  wife  to  recover 
the  amount  of  promist.sory  notes  which  they 
executed  to  him  October  30,  1909,  for  $1,000 
and  $1,700,  respectively.  The  instruments 
were  payable  February  1,  1010,  with  inter- 
est at  the  rate  of  8  per  cent,  per  annum,  less 
a  payment  of  $137.60.  The  recovery  of  $100 
and  $150  was  also  sought  as  reasonable  sums 
aa  attorney's  fees,  stipulated  to  be  paid  in 
case  suit  or  action  were  Instituted  to  collect 
tlie  notes  or  any  part  thereof.     The  com- 


plaint, containing  two  causes  of  action.  Is 
in  the  usual  form. 

The  answer  admitted  the  making  of  the 
notes,  which,  it  was  averred  by  way  of 
counterclaim,  were  executed  to  evidence  a 
part  of  the  purchase  price  of  a  land  option 
contract  held  by  Hall  and  Shank,  who  were 
Jointly  entitled  to  a  crop  of  apples  raised 
on  the  premises,  the  plaintiff's  equitable 
title  to  which  was  transferred  to  Shank; 
tbat  Hall  and  Shank  were  partners,  and  the 
former  superintended  the  harvesting  and 
marketing  of  the  fruit;  that  on  October  30, 
1009,  an  agreement  was  consummated  where- 
by plaintiff  relinquished  his  equitable  inter- 
est in  the  land  to  Shank,  who,  in  consider- 
ation therefor,  paid  him  $4,000  and  executed 
the  notes  mentioned;  that,  in  order  to  induce 
Shank  to  enter  into  the  agreement.  Hall,  who 
had  harvested  most  of  the  fruit,  represent- 
ed to  him  that  he  bad  actual  knowledge  of 
the  amount  and  condition  of  the  crop ;  that 
there  would  be  8.000  boxes  of  marketable  ap- 
ples, of  which  6,500  boxes  would  be  suitable 
for  shipping  and  the  remainder  flt  for  the 
local  market;  that  Shank  did  not  know,  and 
had  no  means  of  estimating,  the  quality  or 
quantity  of  the  fruit,  but  relied  upon  such 
representations,  and  was  persuaded  to  enter 
into  the  contract  whereby  he  paid  the  sum 
of  money  and  gave  the  notes  referred  to; 
that  such  representations  were  false,  in  that 
the  quantity  of  apples  did  not  exceed  6,500 
boxes,  of  which  only  4,240  boxes  were  ship- 
ping fruit  and  the  remainder  Inferior  grades, 
and  by  reason  of  such  fraudulent  misstate- 
ments Shank  was  damaged  in  the  sum  of 
$2,822.50.  For  a  second  defense  it  was 
averred  as  an  offset  that  prior  to  October 
30,  1909,  Hall  and  Shank  were  partners  in 
the  ownership  and  management  of  the  or- 
chard; that  when  the  notes  were  given  the 
firm  owed  $2,800.  one-half  of  which  sum  Hall 
stipulated  to  pay,  but  had  not  liquidated  any 
part  thereof,  and  .Shank  had  discharged  such 
entire  indebtedness.  For  a  third  defense, 
and  as  a  counterclaim,  it  was  alleged  that 
Hall  collected  from  a  debtor  of  the  Arm  $40, 
and  refused  to  pay  Shank  any  part  thereof, 
or  to  give  hlni  any  credit  therefor  on  the 
notes.  For  a  fourth  defense,  and  as  an  off- 
set, it  was  averre<l  that  Shank  loaned  $116.93 
to  Hall,  who  had  not  repaid  any  part  of  that 
sum.  The  prayer  was  for  a  Judgment  against 
Hall  for  $2,882.50  on  the  first  counterclaim. 
$1,400  on  the  second.  $40  on  the  third,  and 
$116.05  on  the  fourth,  besides  the  costs  and 
disbursements  of  the  action. 

The  reply  put  in  issue  the  material  allega- 
tions of  new  matter  In  the  answer  and  aver- 
red that  the  sum  of  $6,700.  of  which  $4,000 
was  i)ald  in  cash  and  $2,700  evidence<l  by 
promissory  notes,  was  given  to  Hall  by 
Shank,  who  stipulated  to  pay  that  sum  and 
take  a  transfer  of  the  proi)erty  burdened 
with  the  indebtedness.     Based  on  these  is- 
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Bues  the  cause  was  tried,  wterenpon  the  Jury 
found  for  the  plalnOff  In  the  sum  of  $2,889.63 
and,  Judgment  having  been  rendered  thereon, 
the  defendants  appeal,  assigning  as  error  the 
refusal  of  the  court  to  give  two  requested 
instructions,  to  the  denial  of  which  excep- 
tions were  taken. 

The  Judgment  In  the  cause  was  rendered 
July  13,  1910,  but  the  bill  of  exceptions  was 
not  settled  until  January  16,  1911.  By  stip- 
ulation of  counsel  for  the  respective  parties 
there  was  attached  to  and  made  a  part  of 
the  bill  of  exceptions  a  transcript  of  all  the 
testimony  given  and  of  all  the  exhibits  intro- 
duced in  evidence  at  the  trial,  and  a  copy  of 
the  entire  charge  of  the  court  to  the  Jury  and 
of  the  instructions  refused. 

[1]  The  bill  of  exceptions  having  been  al- 
lowed after  November  8,  1910,  when  section 
S  of  article  7  of  the  Constitution  was  amend- 
ed, the  changed  provisions  of  the  organic  law 
govern  the  consideration  of  causes  tried  by 
a  Jury  prior  to  that  time.  Darling  v.  Miles, 
67  Or.  693,  111  Pac.  702,  112  Pac.  1084. 

[2]  A  careful  examination  of  the  entire 
transcript,  etc.,  before  us,  induces  the  con- 
clusion that  the  verdict  was  such  as  should 
hare  been  returned.  Wills  v.  Palmer  Lum- 
ber Company,  68  Or.  536,  116  Pac.  417. 

The  Judgment  will  therefore  be  affirmed. 


(40  Utah,  SIS) 

HIRABEXXI  V.  DANIELS. 

(Supreme  Court  of  Utah.    Feb.  6,  1912.    Mo- 
tion for  Modification  of  Opinion  Denied 
March  22,  1912.) 

1.  TBIAL   (I  260*)— iNSTRTJCnONS— Rkfusai^ 

Matter  Covebed  bt  Otreb  Instbuctions. 
In  an  action  for  assault  and  battery,  an 
instruction  on  self-defense  was  properly  re- 
fused to  defendant  where  an  instruction  itiven 
by  the  court  fully  stated  defendant's  rights. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  !S  651-659;    Dec  Dig.  {  260.*] 

2.  Assault  and  Battebt  (|  43*)— Givn.  Ac- 
tions—Iwstbuctions. 

Where  plaintiff  in  an  action  for  assault 
and  battery  claimed  punitive  damages,  it  was 
error  to  refuse  to  instruct  that  if  plamtiff  did 
not  go  to  defendant's  place  of  business  in  good 
faith  to  procure  his  property,  but  went  there 
to  caase  trouble  with  defendant's  workmen  or 
with  defendant,  and  defendant  ordered  him  to 
leave,  but  be  did  not  do  so,  defendant  could  use 
such  reasonable  force  as  was  necessary  to 
eject  plaintiff. 

[Ed.  Note. — For  other  eases,  see  Assault  and 
Battery,  Cent.  Dig.  |{  67-69,  61,  62;   Dec  Dig. 

3.  Dakaoes   (i  161*)— PumnyB  Damaoks— 
Pleading— Requisites. 

Punitive  damages  need  not  be  claimed  eo 
nomine  in  the  complaint,  but  may  be  recovered 
under  a  claim  of  damages  generally. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  420,  421;    Dec  Dig.  i  151.*] 

4.  Damages   (I  151*)— PuRixiVB  Dauaoes— 
Pleading— Requisites. 

Punitive  damages  for  an  assault  are  not 
recoverable  under  a  complaint  which   merely 


alleges  as  damages  loss  of  time  and  expendi- 
ture for  medical  attention. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  420,  421;   Dec  Dig.  {  151.*] 

6.  Appeal   and    Ebbob    (I   221*)— Review- 
Defects  Not  Objected  To. 

On  appeal  from  a  judgment  awarding  com- 
pensatory and  punitive  damages  for  assault 
appellant  is  not  entitled  to  complain  of  failure 
of  the  complaint  to  show  right  to  punitive 
damages,  where  he  did  not  object  to  mstruc- 
tioas  thereon,  and  presented  request*  to  charge 
thereon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1353-1868;  Dec  Dig.  f 
22L*I 

Appeal  from  District  Coart,  Salt  Lake 
County;  O.  W.  Morse,  Judge. 

Action  by  Carmine  HirabelU  against  Max 
Daniels.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Revened  and  remanded. 

Allen  T.  Sanford,  for  appellant  Moyle  * 
Van  Cott,'  for  respondent 

STRATJP,  J.  This  is  an  action  to  recover 
damages  for  an  alleged  assault  and  battery. 
It  is  alleged  In  the  complaint  that  the  de- 
fendant "on  the  14th  day  of  May,  1909,  will- 
fully, maliciously,  unlawfully,  and  violently 
assaulted  the  plaintiff,  and  struck  him  with 
a  pair  of  heavy  tailor  scissors,  and  inflicted 
open  the  plalntUt  a  severe  wound  over  the 
plaintiff's  right  eye,"  and  that  the  plalntUf, 
who  was  a  tailor  capable  of  earning  $18  a 
week,  was,  "by  reason  of  the  said  defendant's 
assault  and  battery  committed  upon  this 
plaintiff,  disabled  on  account  of  the  injuries 
which  he  had  thus  received  from  perform- 
ing any  labor  for  one  week,  and  thereby 
lost  in  wages  which  be  otherwise  would 
have  earned  the  sum  of  $18,"  and  became 
obligated  to  pay  $50  for  medical  attention. 
Upon  these,  and  no  other,  allegations  the 
plaintiff  demanded  Judgment  "for  the  sum 
of  $1,000  damages,"  and  "$500  as  punitive 
damages."  The  defendant  filed  an  answer, 
denying  the  allegations  of  the  complaint,  and 
alleging  that  the  defendant  was  engaged 
in  the  tailoring  business  and  had  in  his 
employ  a  number  of  tailors  and  workmen, 
among  them  the  plaintiff;  that  on  the  13tb 
day  of  May  the  plaintiff,  at  the  defendant's 
shop,  assaulted  and  strudc  the  defendant, 
whereupon  the  defendant  discharged  him 
and  ordered  him  from  his  place  of  business. 
On  the  following  day,  the  day  of  the  alleged 
assault  and  battery,  the  plaintiff  wrongfully 
visited  his  shop  and  endeavored  to  persuade 
his  employes  to  quit  work  and  interfered 
with  his  business.  He  again  ordered  the 
plaintiff  to  leave  his  premises,  but  the  plain- 
tiff refused  to  leave,  cursed  the  defendant 
and  again  attacked  and  struck  him,  and  the 
defendant  "in  self-defense  retaliated  and 
as  a  result  the  plaintiff  and  the  defendant 
engaged  In  a  fight"  The  case  was  tried  to 
the  court  and  a   Jury.     The  court,  in  Its 
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charge.  In  harmony  with  the  complaint,  re- 
stricted the  recovery  for  compensatory  dam- 
ages to  the  alleged  loss  of  wages  and  com- 
]>en8ation  for  medlcnl  attention.  The  court 
further  charged  that  if  the  Jury  found  that 
the  alleged  assault  and  battery  "was  Inflict- 
ed maliciously  and  wantonly,"  as  defined  by 
the  court,  "you  will,  in  addition  to  award- 
ing the  actual  damages  which  you  may  find, 
award  by  way  of  punishment  of  the  defend- 
ant and  as  a  warning  to  others  an  additional 
(•<>m]>en8ation  to  the  plalntitf  an  amount  as 
punitive  or  exemplary  damages."  The  Jury 
rendered  a  verdict  for  $68  actual  and  $500 
punitive  damages. 

The  defendant  appeals,  and  contends  prin- 
cipally that  the  court  erred  in  refusing  to 
charge  fls  requested  by  the  defendant,  and 
that  the  plaintiff  was  not  entitled  to  punitive 
damages,  and  that  such  damages  are  exces- 
sive. 

Upon  most  of  the  material  facts  the  evi- 
dence Is  in  conflict  The  plaintiff  was  a 
coat  malcer.  On  the  13tb  the  defendant 
complained  of  his  work,  and  told  him  that 
the  sleeves  of  a  coat  upon  which  the  plaintiff 
was  working  did  not  fit,  and  asked  him  to 
alter  them.  The  plaintiff  refused  to  do  so. 
Thereupon  a  dispute  arose  between  them 
resulting  in  the  plaintiff's  discharge.  The 
plaintiff  testified  that  the  defendant  Jerked 
the  coat  from  him,  and  assaulted  and  struck 
him,  and  that  they  then  engaged  in  a  fight. 
The  defendant  and  other  witnesses  testified 
that  after  the  dispute  had  arisen,  and  as 
the  defendant  was  descending  a  ladder  or 
stairway  leading  from  one  floor  to  another, 
the  plaintiff  assaulted  and  struck  him  on  the 
head.  The  plaintiff  thereupon  was  ordered 
to  leave  the  place.  The  defendant  caused 
his  arrest  for  that  assault.  Thereafter,  and 
on  the  afternoon  of  that  day,  and  on  the 
next  day,  the  plaintiff  visited  the  defendant's 
place  for  the  purpose,  as  testified  to  by 
him,  to  obtain  his  tools.  He  testified  that 
he  was  at  the  defendant's  place  two  or  three 
different  times  after  the  trouble  arose,  that 
he  did  not  take  his  tools  on  tiie  first  visits 
because  he  had  no  wagon,  and  that  on  the 
last  visit,  and  as  he  was  talking  with  one 
of  the  workmen,  the  defendant  "came  up" 
(from  the  floor  below)  and  said  to  him, 
"hurry  up  and  get  out  of  the  shop,"  and  that 
the  plaintiff  replied,  "Be  a  gentleman  and 
let  me  take  my  tools  and  I'll  go,"  and  that 
the  defendant  thereupon  rushed  to  him  and 
struck  him  with  the  shears,  and  that  the 
two  then  engaged  in  a  struggle  and  fight. 
Other  witnesses  testified,  as  did  the  defend- 
ant, that,  when  the  defendant  told  the  plain- 
tiff to  take  his  tools  and  go,  the  plaintiff 
told  him  that  he  would  go  "as  soon  as  he 
damned  pleased,"  and  "I'll  go  as  soon  as  I 
am  ready,  and  I  don't  care  a  damn  for  you 
or  what  you  say,"  and  that  then  the  plain- 
tiff and  the  defendant  engaged  in  a  fight,  and 
that  tlie  defendant  tiit  the  plaintiff  with  the 


scissors,  the  defendant  contending  that  the 
plaintiff  first  assaulted  him.  After  the  plain- 
tiff's discharge  on  account  of  the  first  trouble, 
and  before  the  second  encounter,  one  of  the 
defendant's  workmen  with  whom  the  plain- 
tiff had  been  talking  told  the  defendant  that 
he  would  not  like  to  have  him  puuish  the 
plaintiff  for  "he  is  a  working  man  like  me, 
and,  if  he  [the  defendant]  tried  to  punish 
him  hard,  maybe  we  would  all  quit,  and 
that  it  would  not  benefit  him  to  put  him  [the 
plaintlfn  in  Jail." 

[1]  It  is  urged  that  the  court  erred  in  re- 
fusing the  defendant's  request  to  charge  up- 
on the  theory  of  self-defense.  We  think  the 
court  gave  a  proper  charge  upon  that  ques- 
tion and  one  in  which  the  rights  of  the  de- 
fendant In  that  particular  were  fully  pro- 
tected. 

[2]  He,  however,  also  requested  several  in- 
structions on  the  theory  that,  If  the  plaintiff 
in  good  faith  came  to  the  defendant's  placA 
of  business  to  get  his  tools,  he  was  not  a 
trespasser,  and  had  a  right  to  visit  the  prem- 
ises for  that  purpose,  but,  if  he  did  not  go 
there  for  that  purpose,  and  came  to  the  de- 
fendant's premises  for  the  purpose  of  caus- 
ing trouble  with  the  defendant's  workmen, 
or  with  the  defendant,  and  the  defendant 
ordered  him  to  leave,  and  he  did  not  do  so, 
then  the  plaintiff  was  a  trespasser,  and  that 
the  defendant  had  the  right  to  use  such  rea- 
sonable force  as  was  necessary  to  eject  the 
plaintiff  from  the  premises.  These  requests 
were  asked  on  the  theory  of  both  Justifica- 
tion and  in  mitigation  of  damages.  The 
court  refused  the  requested  Instructions,  and 
failed  to  charge  on  such  a  question.  That 
theory,  as  a  defense,  among  other  defenses, 
was  alleged  by  the  defendant  in  his  answer. 
There  was  some  evidence  tending  to  support 
it.  He  was  entitled  to  have  it  submitted 
to  the  Jury  on  proper  instructions,  and  to 
take  their  Judgment  as  to  whether  the  facts 
in  that  regard  were  as  claimed  by  the  de- 
fendant or  the  plaintiff.  The  evidence  ren- 
dered such  a  charge  pertinent,  not  so  much, 
Iierhapg,  on  the  theory  of  Justification  of  the 
alleged  assault,  but  as  bearing  on  the  ques- 
tion of  mitigation  of  the  alleged  punitive 
damages,  the  alleged  wanton  and  malicious 
assault.  And,  as  the  verdict  rendered  by 
the  jury  was  largely  founded  uiwn  punitive 
damages,  we  think  the  ruling  was  prejudicial. 

Inasmuch  as  this  ruliug  requires  a  revers- 
al of  the  Judgment,  and  as  the  plaintiff,  on 
a  retrial  of  the  case,  may  amend  his  com- 
plaint, it  Is  not  necessary  to  determine  wheth- 
er the  plaintiff,  on  the  issues  as  presented  by 
his  complaint,  was  entitled  to  exemplary 
damages,  or  as  to  whether  such  damages  are 
excessive,  and  as  to  whether  we,  in  view  of 
our  constitutional  provision,  and  of  the  prior 
rulings  of  this  court,  are  authorized  to  inter- 
fere with  the  Judgment  on  the  ground  of  ex- 
cessive damages,  or  upon  the  ground  that 
the  amount  of  punitive  damages  as  found  by 
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the  Jury  is  greatly  disproportionate  to  the 
amount  ot  the  alleged  and  found  actual  dam- 
ages. 

[3,4]  It  is  alleged  in  the  complaint  that 
tbe  assault  was  wanton  and  malicious.  There 
is  evidence,  though  conflicting  as  It  is,  to 
support  such  allegations.  It  is  also  true 
that,  while  it  is  essential  to  allege  and  prove 
such  facts  as  will  warrant  tbe  assessment  ot 
punitive  damages,  yet  such  damages  need 
not  be  alleged  or  claimed  "eo  nomine  in 
the  complaint  but  may  be  recovered  under 
the  claim  of  damages  generally."  IS  Cyc. 
177,  and  cases  there  cited.  But  tbe  plaintiff 
did  not  allege  nor  claim  general  damages. 
The  only  damages  alleged  and  claimed  in 
the  complaint  are  that  the  plaintiff  lost 
one  week's  services  amounting  to  $18,  and 
was  obligated  to  pay  $50  for  medical  atten- 
tion. For  these  damages,  and  no  others,  be 
demanded  a  judgment  for  $1,000  and  for  $500 
punitive  damages.  He  did  not  allege  in  his 
complaint  that  he  sustained  any  damage  or 
loss  in  any  amount  or  for  anything,  except 
$18  for  loss  of  services  and  $50  for  medical 
attention.  No  damages  are  alleged  or  claim- 
ed in  the  complaint  for  an  injury  to  the  per- 
son, or  for  physical  sufferings,  or  mental  an- 
guish, or  wounded  feelings,  or  for  insults  or 
indignities.  We  do  not  mean  by  this  that  a 
plaintiff  is  required  to  specifically  or  specially 
allege  his  general  damages,  for  a  general  al- 
legation of  damages  with  a  prayer  for  a  stated 
amount  is  suflScient  to  authorize  a  recovery  of 
all  damages  that  necessarily  result  from  the 
act  complained  of.  5  PI.  &  Pr.  731.  But 
what  we  do  mean  and  say  Is  that  here  the 
complaint  contains  no  ad  damnum  or  general 
allegation  of  damages  whatever.  It  contains 
allegations  only  of  special  damages,  loss  of 
services,  and  compensation  for  medical  at- 
tention. From  bis  complaint  it  appears  the 
plaintiff  seemed  to  think  if  he  recovered  for 
these  he  was  made  whole.  That  damage  was 
alleged  to  be  $68.  For  that  he  demanded 
that  the  defendant  pay  him  $1,000  and  $500 
punitive  damages.  Now,  In  view  of  the 
claim  of  only  such  special  damages,  and  of 
no  allegation  of  ad  damnum  or  general  or 
other  damages,  It  is  somewhat  doubtful 
whether  the  plaintiff  was  entitled  to  recover 
punitive  damages.  But,  as  the  case  must 
be  reversed  for  other  reasons,  and  as  the 
plaintiff  may  amend  his  complaint  in  these 
particulars,  we  find  it  unnecessary  to  decide 
that  point 

[5]  Nor  would  we  be  Justified  In  reversing 
the  Judgment  on  this  ground,  for  tbe  defend- 
ant did  not  object  to  the  court's  charging 
upon,  and  submitting  to  the  Jury,  the  ques- 
tion of  punitive  damages,  but  he  himself,  as 
well  as  the  plaintiff,  presented  requests  to 
charge  on  that  subject 

For  the  reasons  heretofore  given,  the  Judg- 
ment of  the  court  below  is  reversed,  and  the 


case  remanded,  with  direc-f.ons  to  grant  a 
new  trial,  and  to  permit  upon  proper  appli- 
cations therefor,  amendments  to  the  plead- 
ings.    Costs  to  abide  tbe  final  result 

FHICK,  a  J.,  and  McCAnTX,  J,  concur. 


(40  UUb.  Ofl) 
HOBINSON  ▼.  SALT  LAKE  CITT. 
(Supreme  Court  of  Utah.    Jan.  4,  1912.    Be> 

hearing  Denied  March  21,  1912.) 
Municipal  Cobporations   (J  819*)— Dkfixj- 
TivK  Stbebtb— NBauoKHCB  —  Question  fob 

JUBY. 

In  an  action  for  injuries  to  a  traveler  on 
•  defective  street,  evidence  held  to  justify  a 
verdict  that  an  empioyg  of  the  waterworks  de- 
partment of  the  city,  lawfully  digging  an  exca- 
vation in  the  street,  negligently  failed  to  fill  it 
in  a  proper  manner,  and  that  tbe  unsafe  con- 
dition was  due  to  his  act  and  not  to  the  act  of 
a  trespasser. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  £§  1739-1743:  Dec 
Dig.  §  810.*] 

Appeal  from  District  Court  Salt  Lake 
County;    Geo.  G.  Armstrong,  Judge. 

Action  by  John  Robinson  against  Salt  Lake 
City.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.     Affirmed. 

See,  also,  37  Utah,  520,  109  Pac.  817. 

H.  J.  Dlninny  and  P.  J.  Daly,  for  appel- 
lant Thurman,  Wedgwood  &  Irvine  and  £•. 
A.  Walton,  for  respondent 

STRAUP,  3.  This  is  an  action  to  recover 
damages  for  alleged  personal  injuries.  The 
alleged  negligence  and  cause  of  injury  are 
that  tbe  city  suffered  and  permitted  an  ex- 
cavation to  be  and  remain  in  one  of  the  reg- 
ularly traveled  streets  of  the  city  which  ren- 
dered the  street  dangerous  and  unsafe  to 
travel,  and  that  the  plaintiff,  in  traveling  the 
street  with  team  and  wagon,  was  by  reason 
of  the  excavation  thrown  from  his  wagon 
and  injured.  A  trial  to  the  court  and  a 
Jury  resulted  in  a  Judgment  for  the  plain- 
tiff, from  which  the  defendant  appeals. 

The  principal  complaint  is  that  tbe  court 
erred  in  refusing  to  direct  a  verdict  In  fti- 
vor  of  the  defendant  upon  the  grounds  that 
plaintifTs  injury  "was  not  caused  by  any  act 
of  negligence  upon  the  part  of  the  defend- 
ant," and  that  "the  street  at  the  place  In 
question  had  been  placed  in  a  dangerous  con- 
dition by  somebody  not  connected  in  any 
way  with  the  waterworks  department  of  the 
city,  or  that  of  the  city  government."  Upon 
these  points  witnesses  for  the  plaintiff  testi- 
fied that  on  the  6th  day  of  February  there 
was  a  break  in  a  service  water  pipe  at  the 
curb  box.  Tbe  break  was  reported  to  the 
waterworks  department  of  the  city,  who 
owned  tbe  waterworks  system,  and  who  SQI^ 
piled  tbe  inhabitants  of  the  city  vrith  water. 
On  the  next  day,  which  was  Sunday,  an  em- 
ployft  of  the  waterworks  department  made 
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Id  tbe  street,  whlcb  was  unpared,  an  excava- 
tion 4  or  6  feet  long,  about  2'/i  feet  wide, 
and  3  or  4  feet  deep,  to  the  water  main,  to 
abut  off  tbe  water  so  that  tbe  service  pipe 
could  be  repaired.  The  weather  "was  slop- 
py," and  the  street  "wet  and  slushy"  and 
muddy.  As  testified  to  by  one  of  the  wit- 
nesses, the  excavation  was  made  "right  in 
the  rut  of  tbe  wagon  road  where  the  wheels 
struck  in  the  ordinary  traveled  portion  of 
the  street."  The  excavated  dirt  was  so  re- 
placed, and  tbe  excavation  so  refilled,  as  to 
leave  a  hole  or  depression  which  filled  up 
with  water  and  mud.  Four  days  after  the 
excavation,  and  on  the  11th,  while  the  plain- 
tiff was  driving  along  the  street  in  the  eve- 
ning about  dusk  with  team  and  wagon,  one 
of  Ids  horses  stepped  Into  the  hole  and  floun- 
dered, and  one  of  the  front  wheels  of  tbe 
wagon  went  into  the  hole  to  the  hub,  by  rea- 
son of  which  the  plaintiff  was  thrown  from 
the  7  agon  and  was  injured.  Right  after  the 
accident  one  of  the  witnesses  then  present 
placrd  the  blunted  end  of  a  board  about  eight 
feet  long,  a  foot  wide,  and  an  inch  thick, 
into  the  bole  to  prevent  other  accidents.  He 
testified  that  be  had  no  difiiculty  in  shoving 
th«>  board  into  the  hole  to  the  depth  of  about 
2\ti  feet. 

An  employe  of  the  waterworks  department 
testified  in  behalf  of  tbe  city  that  he  made 
the  excavation  on  the  7th,  and,  after  shut- 
ting off  tbe  water,  refilled  the  excavation  and 
"made  it  solid"  by  tamping  the  loose  dirt 
with  his  feet,  and  that  be  left  the  surface 
of  the  ground  in  a  raised  and  round  condi- 
tion. He  further  testified  that  the  ground 
where  the  excavation  was  made  was  frozen 
about  18  inches  deep  and  was  dry;  that  he 
saw  the  place  the  next  day  and  found  it  In 
tbe  same  condition  as  he  left  it;  that  he 
passed  there  tbe  day  before  the  accident  and 
saw  two  men  working  at  the  curb  cock  try- 
ing to  replace  tbe  broken  "tailpiece,"  and 
tliat  tbe  water,  whlcb  had  been  turned  off 
by  blm,  was  then  turned  on;  and  that  he 
saw  the  place  the  day  after  the  accident 
"and  saw  that  the  hole  had  been  dug  open, 
and  I  saw  a  board  In  the  bole,  which  was 
stuck  in  the  hole.  I  could  tell  from  the  ap- 
pearance of  tbe  ground  that  the  hole  had 
been  dug  open  after  I  left  it."  Another  wit- 
ness, in  the  distribution  department  repair- 
ing mains,  testified  that,  after  the  excava- 
tion was  made,  he  passed  over  it,  and  found 
tbe  surface  of  tbe  ground  there  raised  and 
in  a  round  condition.  These,  and  other  wit- 
nesses, testified  that,  when  water  is  turn- 
ed off,  under  circumstances  as  here  shown, 
no  one  is  authorized  to  turn  it  on  without 
permission  from  some  one  in  tbe  office  of 
tbe  superintendent  of  waterworks,  and  that 
no  such  permission  was  bad,  and,  under  the 
ordinances  of  the  city  put  in  evidence,  no 


one  is  permitted  to  dig  In  the  street  for  the 
purpose  of  repairing  a  service  pipe  without 
a  permit  from  the  superintendent  or  from 
some  one  in  bis  oflSce. 

It  is  not  contended  that  the  digging  of  tbe 
street  by  tbe  employ^  of  tbe  waterworks  de- 
partment was  unauthorized.  It  is  conceded 
that  that  was  done  under  the  express  and 
direct  orders  of  the  city.  But  it  is  contend- 
ed upon  this  evidence  that  it  is  indisputably 
shown  that,  after  the  emjiloyS  of  the  city 
had  dug  the  excavation  and  refilled  it  and 
left  it  in  the  condition  as  testified  to  by  him, 
some  unknown  person,  a  stranger  to  the  city, 
on  the  day  of  the  accident  or  the  day  before, 
without  tbe  knowledge  or  consent  of  the  city, 
reopened  the  excavation  and  left  it  in  a  dan- 
gerous and  unsafe  condition,  and  that  the 
city  had  neither  actual  nor  constructive  no- 
tice thereof.  But  we  do  not  think  that  it 
is  indisputably  shown  that  the  excavation 
was  redug  or  reopened.  The  court  properly 
left  it  to  the  Jury  for  its  determination 
whether  the  condition  of  the  street,  which 
confessedly  was  in  an  unsafe  condition,  was 
due  to  the  conduct  of  the  city's  employ^  in 
falling  to  restore  it  to  a  reasonably  safe  con- 
dition, or  to  tbe  acts  and  conduct  of  another 
without  knowledge  of  or  notice  to  the  dty. 
There  was  no  direct  evidence  that  another 
had  redug  or  reopened  tbe  excavation.  That 
fact  rests  entirely  upon  tbe  testimony  of  the 
city's  employ^  that  the  water  had  been  turn- 
ed on  by  some  one  without  permission,  and 
that  the  excavation  bad  ti»  appearance  of 
having  been  redug.  The  testimony  of  this 
witness  that,  when  be  refilled  tbe  excavation, 
he  "made  it  solid"  and  left  the  place  in  a 
good  condition,  and  tbe  conceded  unsafe  con- 
dition of  the  street  at  tbe  place  of  tbe  ex- 
cavation at  the  time  of  the  accident,  were 
discordant.  This  inbarmony  was  attempted 
to  be  explained  by  him'  on  the  theory  that 
some  unknown  person  redug  or  reopened  tbe 
excavation  after  tbe  witness  bad  properly 
refilled  it.  Upon  tbe  evidence  adduced,  tbe 
jury  had  the  right  to  believe  and  find  that 
the  testimony  of  this  witness  that  he  refilled 
the  excavation  in  a  proper  manner  and  left 
the  place  in  a  reasonably  safe  condition  was 
not  true,  and  that  the  unsafe  condition  of 
the  street  was  due  to  his  negligence,  and  not 
to  the  acts  of  some  supposed  and  unexplain- 
ed trespasser  or  meddler.  Styles  v.  Village 
of  Decatur,  131  Mich.  443,  01  N.  W.  622; 
Kennedy  v.  City  of  St.  Cloud,  90  Minn.  523, 
97  N.  W.  417;  City  of  Savanna  v.  Trusty,  98 
111.  App.  277. 

The  other  questions  raised  we  think  are 
even  less  meritorious. 

The  judgment  of  the  court  below  is  aflSrm- 
ed,  with  costs. 

FRICK,  C.  J.,  and  McCARTY,  J.,  concur. 
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COOK  T.  GREEN  RIVER  MUX.  IRR.  CO. 
(Supreme  Court  of  Utah.    Jan.  16,  1912.    Re- 
hearing Denied  March  22,  1912.) 

1.  Contracts    (8    176*)— Classification    op 
Material — Questions  of  Law  ok  Fact. 

Where  plaintiff  contracted  to  construct  an 
irrigation  ditch,  the  contract  providing  differ- 
ent prices  for  different  kinds  of  excavation,  but 
no  one  was  empowered  by  the  contract  to  make 
a  final  classification,  and  a  dispute  arose  as  to 
whether  a  portion  of  the  excavation  was  prop- 
erly classified,  the  question  was  one  of  fact, 
and  not  of  law. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  $$  767-770,  1097;  Dec.  Dig.  |  176.*] 

2.  Contracts  (§  290*)— Excavation— Month- 
ly EiSTIHATE. 

Where  a  contract  for  excavating  an  irri- 

fation  ditch  provided  different  prices  for  dif- 
erent  kinds  of  excavation,  and  for  payment  of 
90  per  cent,  of  the  contract  price  on  monthly 
estimates  of  an  engineer,  plaintiff,  by  accept- 
ing such  monthly  installments,  was  not  bound 
by  the  engineers  classification. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §  1317;  Dec.  Dig.  8  290.*] 

Appeal  from  District  Court,  Carbon  Coun- 
ty;   A.  H.  Cbristensen,  Judge. 

Action  by  E.  J.  Cook  against  the  Green 
River  Mutual  Irrigation  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Thurman,  Wedgwood  &  Irvine,  for  appel- 
lant.   P.  E.  Woods,  for  respondent. 

FRICK,  C.  J.  This  Is  an  action  by  re- 
spondent to  recover  a  balance  amounting  to 
$1,060  alleged  to  be  due  from  appellant  upon 
a  certain  contract  entered  Into  between  the 
parties  for  tlie  construction  of  an  Irrigating 
canal  in  Emery  county,  Utah.  The  parts  of 
the  contract  deemed  material  liere  are  as 
follows: 

"It  is  hereby  agreed  that  the  party  of 
the  first  part  shall  receive  as  compensation 
for  said  work  the  following  prices,  per  cubic 
yard,  to  wit:  Earth,  eleven  cents  per  cubic 
yard;  loose  rock,  forty-nine  and  one-half 
cents  per  cubic  yard ;  cement  material,  sixty- 
one  cents  per  cubic  yard;  solid  rock,  eighty- 
two  and  one-half  cents  per  cubic  yard. 
•  •  •  Loose  rock  excavation  will  comprise 
all  stone  or  detached  masses  of  rock  less 
than  one  cubic  yard  or  more  than  one  cubic 
foot  in  bulk,  also  all  slate  or  shale  that  can 
be  removed  without  blasting.  By  cemented 
clay  and  gravel  is  meant  a  compact  and  solid 
mass  of  such  material  in  place  which  cannot 
be  removed  without  blasting.  Not  a  loose  or 
granulated  deposit.  •  •  *  The  prices  here- 
in stipulated  to  be  paid  being  considered  as 
full  compensation  for  the  various  kinds  of 
work;  and  whenever  work  is  required  to  be 
done,  which  is  not  herein  agreed  upon  or 
covered  by  any  item  of  price  herein  men- 
tioned, the  engineer  in  charge  shall  fix  such 
prices  for  the  work  as  he  shall  consider  just 
and  equitable ;    and  if  the  contractor  enters 


upon  and  commences  such  work  with  a 
knowledge  of  the  prices  so  fixed,  they  shall 
be  estimated  and  be  paid  accordingly,  but  if 
contractor  declines  to  execute  such  work  for 
the  prices  fixed  by  the  engineer,  then  the 
company  may  enter  into  a  contract  with 
other  parties  for  its  execution,  or  employ 
hands  to  do  such  work." 

The  final  estimate  made  by  the  engineer  in 
charge  of  the  work  pursuant  to  the  foregoing 
contract  is  as  follows: 

Nov.  24,  1900. 
Green  River  City  Irr.  Co.,  Green  River,  Utah, 
to  E.  J.  Cook,  Contractor,  Dr. 

For  items  specified  below: 
40,172.71  cu.  yd.  earth  at  lie $4,418  99 

6.182.06  cu.  yd.  shale  at  22c 1.3(iO  01 

428.31  cu.  yd.  H.  shale  at  22c 127  21 

403.09  cu.  yd.  L.  R.  at  49..5c 19J)  Xi 

1.510.07  cu.  yd.  S.  R.  at  82..5c 1,246  30 

4,727.55  cu.  yd.  grade  at  38.5c 1.820  11 


Less  previous  payments. 


$9,172  l.-. 

8,724  70 


Balance  in  full $   447  4'> 

42  ft.  ditch. 

The  controversy  is  limited  to  two  items 
contained  In  the  foregoing  estimate.  Respond- 
ent Insists  that  the  item  of  "6,182.06  cu.  yd. 
shale  at  22c,"  and  the  other  of  "42&31  cu. 
yd.  H.  shale  at  29.7c,"  were  not  classified  as 
provided  for  in  the  contract  It  will  be 
observed  that  the  specifications  which  were 
incorporated  into  the  contract  provide  that 
"all  slate  or  shale  that  can  be  removed  with- 
out blasting"  shall  be  classified  as  loose  rock, 
for  which  the  contractor  is  to  receive  pay  at 
the  rate  of  49.5  cents  a  cubic  yard.  From  an 
inspection  of  the  foregoing  engineer's  final 
estimate,  it  is  also  apparent  that  he  cla.ssified 
as  loose  rock  only  403.09  cubic  yards,  for 
which  he  allowed  the  49.5  cents  provided  for 
in  the  contract.  The  respondent,  however, 
insisted  at  the  trial  that  the  engineer  should 
have  included  the  6,182.06  cubic  yards  of 
shale  and  the  428.31  cubic  yards  of  H.  sliale 
with  the  403.09  cubic  yards  of  loose  rock, 
and  should  have  classified  all  of  tbem  as 
loose  rock,  which  would  have  given  the  ag- 
gregate of  7,013.46  cubic  yards  of  loose  rock 
at  49.5  cents  per  cubic  yard.  The  court 
found  that  the  engineer  did  not  properly 
classify  what  in  his  estimate  he  designated 
as  shale  and  H.  shale,  but  should  have  classi- 
fied them  as  contended  for  by  respondent. 
The  court,  therefore,  classified  the  whole  of 
the  7,013.48  cubic  yards  as  loose  rock,  and 
allowed  the  contract  price  of  49.5  cents  per 
cubic  yard  therefor.  Appellant  contends  tbiit 
the  findings  of  the  court  in  that  respect  are 
not  sustained  by  the  evidence. 

We  have  carefully  read  all  of  the  evld«ice 
contained  In  the  bill  of  exceptions,  and  from 
it  are  convinced  that  there  is  sufficient  evi- 
dence to  sustain  the  court's  findings  that 
the  engineer   incorrectly   classified  the   two 


•For  other  caaes  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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Items  designated  "shale"  and  "H.  sbale,"  and 
that,  under  tbe  contract,  they  should  hare 
been  classified  as  loose  rock. 

Appellant  further  contends  that  the  fqre- 
going  two  Items  come  within  the  general 
clause  of  the  contract  which  provides  "and 
whenever  work  is  required  to  be  done,  which 
is  not  herein  agreed  upon  or  covered  by  any 
Item  of  price  herein  mentioned,  the  engineer 
In  charge  shall  fix  such  prices  for  the  work 
as  he  shall  CMislder  Just  and  equitable,"  and 
that,  under  this  provision,  tbe  engineer  was 
given  the  right  to  fix  tbe  compensation  for 
the  two  items  In  tbe  manner  he  did.  It  may 
well  be  doubted  whether  it  was  Intended 
that  tbe  foregoing  provision  should  apply  to 
the  question  of  classification  merely.  We 
need,  however,  not  determine  that  question 
now,  since  the  parties  at  tbe  trial  threshed 
out  the  whole  matter  of  classification  as  a 
question  of  fact.  Respondent  produced  his 
evidence  with  regard  to  whether  the  two 
Items  should  be  classified  as  loose  rock  or 
not,  and  the  appellant  did  likewise.  After 
hearing  all  of  the  evidence  adduced,  the  court 
found  that  the  two  Items  should  be  classified 
and  paid  for  as  loose  rock. 

[t]  Where  the  classification  Is  provided  for 
as  in  this  case,  and  where  no  one  is  em- 
powered by  the  contract  to  make  a  final 
classification  and  a  dispute  arises  between 
the  parties  to  the  contract,  the  question  of 
how  certain  material  shall  be  classified  cer- 
tainly is  a  question  of  fact.  Both  parties  In 
this  case  seemed  to  so  regard  it  and  submit- 
ted their  evidence  upon  the  subject  to  the 
court  for  final  determination.  The  court, 
after  bearing  the  evidence,  made  its  findings 
of  fact,  and,  since  those  findings  are  support- 
ed by  substantial  evidence,  we  are  powerless, 
In  view  that  this  is  a  law  case,  to  disturb 
such  findings. 

[2]  Appellant's  counsel  also  contends  that 
In  this  case  monthly  estimates  were  made 
upon  which  respondent  received  90  per  cent, 
of  the  contract  price  and  in  each  estimate 
the  engineer  In  charge  had  classified  the 
contents  of  certain  excavations  as  sbale  and 
H.  shale,  and  In  view  of  that  fact  respondent 
should  be  bound  by  tbe  classification  there 
made.  Although  under  the  circumstances 
of  this  case  It  had  been  conceded  by  respond- 
ent, which  was  not  the  case,  that  he  was 
aware  of  the  method  pursued  by  the  engineer 
In  classifying  certain  material  as  sbale,  yet, 
as  there  Is  no  question  of  estoppel  or  waiver 
involved,  we  can  see  no  reason  why  respond- 
ent could  not  insist  upon  having  shale  classi- 
fied as  provided  for  In  tbe  contract  when  the 
engineer  made  his  final  estimate.  But  upon 
this  phase  of  the  case  the  matter  with  re- 
siiect  of  respondent's  knowledge  of  the  con- 
tents of  the  monthly  estimates  and  bis  con- 
duct with  respect  thereto  were  again  submit- 
ted to  the  court  as  questions  of  fact  under 


appellant's  amendment  to  its  answer  and 
were  passed  on  as  such  by  the  court. 

Nor  was  the  appellant  prejudiced  by  the 
rulings  of  the  court  either  In  tbe  admission 
or  tbe  exclusion  of  evidence  at  the  trial. 
After  appellant  bad  amended  its  answer  dur- 
ing the  progress  of  the  trial,  practically  all 
of  the  evidence  that  had  theretofore  been 
excluded  by  the  court  was,  upon  new  ques- 
tions and  answers,  admitted,  and  tbe  court 
considered  It 

From  an  examination  of  the  record,  and 
especially  In  view  that  the  case  was  tried 
to  the  court,  we  can  discover  no  prejudicial 
error  In  the  rulings  of  the  court  In  respect 
to  the  admission  or  exclusion  of  evidence. 

UlK)n  the  whole  record,  we  are  clearly  of 
the  opinion  that  the  judgment  should  be  af- 
firmed, with  costs  to  respondent  It  Is  so 
ordered. 

Mccarty  and  STRAUP,  JJ.,  concur. 


DEMING  V.  MOSS. 

(Supreme  Court  of  Utah.     Jan.  16,  1912. 

Rehearing  Denied  March  22,  1912.) 

1.  Partnership  (|  67*)— Partnership  Prop- 
erty—What   Constitutes. 

All  property  bought  with  partnership 
funds  is  prima  facie  the  property  of  the  firm, 
though  the  title  is  taken  m  the  individual 
name  of  one  or  more  of  the  partners. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  If  95-100;    Dec.  Dig.  |  67.»] 

2.  Trial  (S  39*)— Docttmentary  Evidence— 

iNTRODtTCTION. 

On  an  issue  as  to  whether  certain  real 
estate  belonged  to  a  firm  or  was  the  individual 
property  of  tbe  partner  in  whose  name  the  ti- 
tle was  taken,  the  partnership  books  having 
been  produced  in  court,  so  as  to  be  available 
to  either  party,  defendant  could  not  object  that 
they  were  not  introduced  in  evidence  by  plain- 
tiff. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  a  92-98;    Dec.  Dig.  {  39.*] 

3.  Partnership  (§  68*)  —  Real  Property  — 
Ownership. 

Evidence  held  to  support  a  finding  that 
certain  real  estate  purchased  in  the  name  of 
one  of  the  partners  of  a  firm  from  the  state 
was  pnrchased  with  the  funds  of  the  firm,  and 
belonged  to  it 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  »  101-111;    Dec.  Dig.  (  68.*] 

Appeal  from  District  Court,  Summit  Coun- 
ty;   Geo.  G.  Armstrong,  Judge. 

Action  by  Granville  Deming  against  Jo- 
sephine Moss,  administratrix  of  the  estate 
of  E.  H.  Moss,  deceased.  Decree  for  com- 
plainant, and  defendant  appeals.    Affirmed. 

A.  R.  Barnes,  for  appellant  Evans  & 
Evans,  for  respondent 

FRICK,  G.  J.  Respondent  Instituted  this 
proceeding  In  equity  to  have  certain  real 
estate,  which  he  alleged  was  purchased  in 
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the  name  of  bis  partner,  declared  partner^ 
ship  property.  Upon  a  trial  of  the  Issues, 
the  court  found  the  facts  In  favor  of  re- 
spondent, and  those  which  are  deemed  ma- 
terial and  controlling  are,  in  substance,  as 
follows: 

That  on  the  15th  day  of  June,  1900,  one 
E.  H.  Moss  (since  deceased)  and  the  re- 
spondent entered  into  a  copartnership,  un- 
der the  firm  name  of  Moss  &  Deming,  for 
the  purpose  of  carrying  on  the  business  of 
catting,  sawing,  and  dealing  In  lumber; 
that  each  of  said  partners  owned  a  one- 
half  interest  in  the  property  of  said  co- 
partnership, sharing  the  profits  and  bearing 
the  losses  equally;  that  on  or  about  the 
18th  day  of  April,  1907,  said  partnership 
was  dissolved  by  the  death  of  said  Moss; 
that  the  appellant  Is  the  widow  of  said  de- 
cedent, and  is  the  duly  qualified  and  acting 
administratrix  of  his  estate;  that  on  the 
30th  day  of  July,  1903,  said  firm,  by  and  in 
the  name  of  said  E.  H.  Moss,  made  an  ap- 
plication to  the  state  of  Utah  to  purchase 
from  It  section  32  of  township  2  north, 
range  9  east  of  Salt  Lake  meridian,  and 
pursuant  to  said  application  a  contract  of 
purchase  was  entered  into  between  said 
state  and  said  Moss  for  and  in  behalf  of 
said  partnership;  that  respondent,  subse- 
quent to  the  death  of  said  Moss,  made  pay- 
ments out  of  his  private  funds  on  said  con- 
tract of  purchase,  amounting  to  the  sum 
of  J311.04,  and  further  paid  the  sum  of  $25 
as  taxes  on  said  section  32;  that  on  the 
12th  day  of  July,  1910,  the  appellant,  as  ad- 
ministratrix of  the  estate  of  said  Moss,  paid 
to  the  state  of  Utah  the  balance  due  on 
said  contract,  and  thereupon  said  state  du- 
ly Issued  a  patent  for  said  land  to  the 
heirs  of  said  decedent;  that  in  the  month 
of  November  of  each  year  said  partners 
would  settle  up  their  partnership  transac- 
tions for  the  preceding  year  and  divide  the 
profits  arising  from  said  business,  and  set 
aside  the  necessary  sums  of  money  to  pay  the 
outstanding  partnership  obligations,  includ- 
ing the  payments  to  be  made  on  said  con- 
tract for  the  purchase  of  said  section  32,  pur- 
chased as  aforesaid;  that  appellant  paid 
taxes  on  said  land  to  the  amount  of  $S.83, 
and  also  paid  the  balance,  as  aforesaid, 
amounting  to  the  sum  of  $272.16;  that  "the 
said  E.  H.  Moss  did  not  enter  into  said  con- 
tract with  the  state  of  Utah  alone  for  the 
purchase  of  said  section  32,  but  that  he  made 
such  contract  as  agent  for  and  on  behalf  of 
said  copartnership,  and  the  court  finds  that 
said  E.  H.  Moss  did  not  make  the  payments 
which  became  due  on  said  contract  with 
the  state  of  Utah  up  to  the  time  of  his 
death  out  of  his  own  personal  funds,  nor 
did  the  said  Moss  pay  the  taxes  due  on  said 
contract  out  of  his  own  funds." 

Upon  substantially  the  foregoing  findings 
of  fact,  the  court  made  conclusions  of  law 
and  rendered  a  decree,  declaring  said  sec- 
tion 32  partnership   property   belonging   to 


said  firm  of  Moss  ft  Deming,  and  ordered 
said  land  to  be  sold  and  the  proceeds  there- 
of applied:  (1)  To  the  payment  of  partner- 
ship debts;  (2)  to  repay  respondent  the  snm 
of  $336.64,  the  amount  advanced  by  him 
on  the  purchase  price  of  said  land,  and  tax- 
es; (3)  to  repay  appellant  the  sum  of  $280.- 
99  for  money  advanced  by  her  on  the  con- 
tract to  purchase  said  land,  including  tax- 
es; and  (4)  that  the  balance  remaining  shall 
be  divided  between  the  respondent  and  ap- 
pellant, as  administratrix  of  said  estate. 
The  appellant  prosecutes  this  appeal  from 
said   findings,  conclusions,  and  decree. 

It  is  insisted  that  the  court  erred  In 
making  all  of  said  findings,  and  that  they 
are  not  supported  by  the  evidence,  except 
the  findings  that  respondent  and  the  dece- 
dent, Moss,  entered  into  a  copartnership 
and  conducted  the  business  stated  in  said 
findings;  that  said  partnership  was  dissolv- 
ed by  the  death  of  s<iid  Moss;  and  that  ap- 
pellant is  the  duly  qualified  and  acting  ad- 
ministratrix of  the  estate  of  said  decedent. 

The  evidence,  in  brief,  is  to  the  effect 
that  the  respondent  and  the  decedent.  Moss, 
leased  a  sawmill  from  Moss  brothers  (of 
whom  said  decedent  was  one),  and  used  it 
for  sawing  up  native  timber  and  selling  the 
lumber  obtained  therefrom;  that  about  the 
time  the  laud  in  question  was  purchased 
their  supply  of  timber  was  about  exhaust- 
ed, and  they  were  required  to  either  pur- 
chase more  timber,  or  cease  sawing  lum- 
ber; that  for  the  purpose  of  obtaining  more 
timber  the  decedent,  in  his  own  name,  with 
the  knowledge  and  consent  of  respondent, 
made  application  to  the  state  of  Utah  to 
purchase  section  32  aforesaid,  which  was 
timber  land;  that  after  the  land  had  been 
purchased  the  sawmill  leased  by  the  co- 
partnership was,  in  the  year  1903,  moved 
from  the  old  location  to  the  land  in  ques- 
tion, and  the  trees  or  timber  growing  and 
standing  thereon  were,  during  the  years 
1903  to  1907,  cut  Into  logs,  transported  to 
the  sawmill,  and  sawed  into  lumber,  which 
was  disposed  of  by  the  partnership  on  part- 
nership account;  that  when  Moss  died  in 
1907  the  best  timber  standing  on  said  land 
had  about  all  been  cut  and  sawed  into  lum- 
ber, which  had  been  sold.  To  show  that 
the  land  was  paid  for  by  partnership  funds, 
respondent  produced  a  Mrs.  Wright,  his 
daughter,  as  a  witness,  who  for  several 
years  kept  such  books  as  the  partnership 
kept,  and  to  which  both  partners  had  con- 
stant access.  She,  In  substance,  testified 
that  in  the  month  of  November  in  each  year, 
when  the  lumbering  season  In  that  territo- 
ry had  ended  for  that  year,  the  partners 
would  settle  up  the  year's  business  and  di- 
vide the  profits;  that  at  said  settlements 
certain  sums  of  money  would  always  be  set 
aside  to  meet  and  discharge  the  outstanding 
obligations  of  the  partnership,  and  that  an 
amount,  sufficient  to  make  the  annual  pay- 
ments for  the  laud  in  question,  would  al- 
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ways  be  set  aside  at  the  time  said  settle- 
ments were  made. 

It  also  was  sliown  that  dnrlng  some  of 
the  years  that  the  sawmill  was  being  op- 
erated upon  the  section  In  question  the  co- 
partnership had  leased  the  same,  or  por- 
tions thereof,  for  grazing  purposes,  and  the 
rent  received  was  paid  to  the  copartner- 
ship. With  resiiect  to  this  matter,  a  wit- 
ness produced  by  respondent  testlfled  that 
on  one  occasion  he  spoke  to  Mr.  Moss,  sng- 
gestlng  to  him  that  It  would  cost  quite  a 
considerable  sum  to  keep  the  hands  who 
were  employed  at  the  sawmilling  business 
provided  with  mutton.  To  this  the  witness 
said  Moss  replied:  "Yes;  but  that  goes  on 
the  rent."  "He  says:  'You  know,  tiran. 
and  I  bought  this  section  here  together. 
We  are  In  partnership  on  this  section  where 
the  mill  Is  now,  and  we  rent  a  part  of  the 
land  to  Blonqulst.'"  In  mentioning  the 
name  "Gran."  Mr.  Moss  referred  to  Gran- 
ville Deming,  tlie  respondent.  Another  wit- 
ness testified  that  he  had  leased  the  section 
for  several  years  from  the  partnership; 
that  on  one  occasion  he  asked  both  Mr. 
Moss  and  the  respondent  whether  they 
would  not  sell  the  land  to  the  witness.  To 
this  Mr.  Moss,  in  presence  of  tlie  respond- 
ent, replied:  "We  will  give  you  the  first 
chance  to  buy  it  when  we  get  the  timber 
oft."  Another  witness,  testifying  on  behalf 
of  respondent,  said  that  Mr.  Moss  told  the 
witness  that  "we  just  bought  that  ground 
[section  32]  in  time."  That  he  made  this  re- 
mark because  others  were  desirous  of  pur- 
chasing the  land  at  that  time.  The  witness 
also  asked  Mr.  Moss  whether  they  could 
"throw  up"'  their  contract,  and,  if  so.  If  the 
land  would  revert  to  the  state  of  Utah.  Mr. 
Moss  replied  that  "they  [he  and  Deming] 
either  had  to  pay  cash  for  this  land  before 
they  could  remove  timber,  or  else  one  make 
application  and  the  other  go  his  bondsman, 
or  some  other  party.  He  [Moss]  said  that 
lie  made  the  application,  and  Mr.  Deming 
acted  as  bondsman." 

Appellant's  counsel,  however,  strenuous- 
ly Insists:  (1)  That  the  complaint  is  based 
upon  the  theory  of  an  express  trust,  and  (2) 
that,  for  that  reason,  the  foregoing  evi- 
dence is  wholly  insuttlcleut  to  sustain  such 
a  trust;  and  therefore  the  judgment  can- 
not be  sustained.  Counsel  cites  quite  a 
number  of  cases  which  he  says  sustain  his 
contentions.  While  we  concede  that  the 
cases  cited  by  counsel  declare  the  law  with 
respect  to  express  trusts  to  be  as  contended 
for  by  him,  yet  we  do  not  agree  with  him 
that  the  complaint  is  based  upon  an  express 
trust,  nor  that  the  facts  and  circumstances 
disclosed  by  the  record  before  us  make  the 
trust  in  question  an  express  trust.  The 
only  legal  questions  involved  are:  (1)  Was 
the  land  in  question  purchased  for  and  de- 
voted to  partnership  purposes;  and  (2)  was 
It  paid  for  by  partnership  funds? 

[1]  The  law  with  rei-'iject  to  what,  prima 


fade  at  least,  constitutes  partnership  prop- 
erty as  between  the  partners  is  well  stated 
in  22  A.  &  B.  Ency.  I*  (2d  Ed.)  91,  In  the 
following  words:  "All  property  bought  with 
funds  belonging  to  a  firm  is.  prima  facie  at 
least,  the  property  of  the  partnership,  though 
the  title  to  such  property  be  taken  in  the 
individual  names  of  one  or  more  of  the  part- 
ners. Thus  land  bought  or  improved  with 
partnership  funds  is  treated,  at  least  as  be- 
tween the  partners,  as  partnership  property." 
Again,  at  page  03  of  the  same  volume,  it  is 
said:  "It  is  immaterial  in  equity  whether  the 
legal  title  to  partnership  personalty  or  realty 
stands  in  the  name  of  a  copartner  or  in  the 
joint  names  of  all,  where  the  Intent  is  to 
convey  to  the  partnership.  The  possessor  of 
such  legal  title  will  be  deemed  to  hold  such 
property  in  trust  for  the  partnership  pur- 
poses. The  property  is,  under  such  circum- 
stances, deemed  to  be  that  of  the  partnership, 
and,  as  such,  subject  to  all  its  incidents;  and 
a  court  of  equity  will  deal  with  it  as  such." 

In  30  Cyc.  428,  the  rule  is  stated  as  fol- 
lows: "Where  title  to  real  property,  acquired 
by  or  for  a  partnership,  is  taken  in  the  name 
of  one  of  the  partners,  there  is  a  resulting 
trust  In  favor  of  the  partnership,  which 
may  be  established  by  parol  evidence,  so  that 
the  land  may  be  charged  with  the  interest 
of  the  partnership.  •  •  *  Whether  real 
estate  purchased  with  partnership  funds  was 
purchased  as  partnership  or  individual  prop- 
erty depends  upon  the  intention  of  the  par- 
ties as  manifested  by  all  the  surrounding  Cir- 
cumstances and  the  use  to  be  made  of  it. 
Where  real  estate  Is  bought  with  partnership 
funds  for  partnership  purposes,  and  is  ap- 
propriated to  partnership  uses,  or  entered 
and  carried  in  the  assets  of  the  firm  as  part- 
nership assets,  equity  regards  it  as  partner- 
ship property,  without  regard  to  the  name  in 
which  the  legal  title  Is  taken;  but  the  legal 
title  is  left  undisturbed,  except  so  far  as  may 
be  necessary  to  protect  the  equitable  rights 
of  the  respective  parties."  It  is  not  neces- 
sary to  cite  the  numerous  cases  referred  to, 
both  in  the  Encyclopedia  of  Law  and  Cyc, 
to  which  we  have  referred. 

[2]  Counsel  has  also  referred  us  to  the 
case  of  Chambers  v.  Emery,  13  Utah,  374, 
45  Pac.  192;  but  there  is  nothing  in  that  case 
which  in  any  way  afTects  either  the  law  as 
it  is  stated  above,  or  the  conclusions  we 
have  reached  In  this  case.  Nor  is  the  fact 
controlling  that  there  was  some  evidence  ad- 
duced on  behalf  of  appellant  from  which  it 
could  have  been  inferred  or  found  that  Mr. 
Moss  borrowed  the  money  with  which  to 
meet  the  first  payment  on  the  land  in  ques- 
tion. Neither  can  api)ellant  be  heard  to  com- 
plain because  the  partnership  books  were 
not  introduced  in  evidence  by  respondent. 
The  books  were  produced  In  court,  and  were 
thus  as  available  to  appellant  as  to  respond- 
ent, if  they  contained  any  competent  evidence 
relating  to  the  controversy. 

[S]  Upon  the  whole  record,  we  think  that 
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the  evidence  snstalnB  the  flndlngs  of  fact, 
and  that  the  findings  support  the  conclusions 
and  Judgment  It  might  have  been  proper 
for  the  court  to  bare  made  specific  findings 
upon  one  or  two  of  the  matters  set  up  In 
appellant's  answer.  In  view,  however,  that 
there  Is  no  claim  that  the  findings  In  that 
regard  are  InsuflJdent,  and  since  the  appel- 
lant is  not  prejudiced  by  reason  thereof,  the 
question  becomes  Immaterial. 

For  the  reasons  given,  we  think  the  Judg- 
ment should  be  affirmed,  at  the  cost  of  appel- 
lant   It  is  so  ordered. 

McCARTX  and  STRATTP,  JJ.,  concur. 


(40  TJUh,  619) 

WELCH  et  al  v.  UTAH  ASS'N  OF  CREDIT 

MEN  et  aL 
(Supreme  Court  of  Utah.    Jan.  31,  1912.    Re- 
hearing Denied  March  22,  1912.) 

1.  ASSIONUENTS    FOB    BENEFIT    OF    CREDITOBS 
(S  377*)— ACCOUKTIKO  BT  ASSIGNEB. 

In  an  action  by  the  stockholders  of  an 
assignor  against  an  assignee  for  creditors  for 
an  accounting,  evidence  held  to  sustain  a  finding 
that  the  property  of  the  assignor  was  sold  by 
the  manager  of  the  assignee  for  $15,000,  rath- 
er than  $18,000,  as  claimed  by  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  Si  1123- 
1128;   Dec.  Dig.  |  377.»] 

2.  JuDOiiENT  (I  708»)— Stipulations  (|  16*) 

—    CONCLDSiVENESS    —    EVIDBMCB    —    PBO- 

OKEOINQS  IN  Another  Cause. 

A  corporation  which  was  a  defendant  In 
an  action  against  it  as  assignee  for  creditors, 
brought  by  stockholders  of  Insolvent  corpo- 
ration to  recover  a  balance  claimed  to  have 
been  collected  on  a  sale  of  the  res  and  not  paid 
over,  after  the  submission  of  the  action,  com- 
menced on  action  against  its  manager  and  the 
purchaser  to  determine  the  amount  of  the  sale 
price.  A  judgment  fixing  the  amount  was  en- 
tered In  the  latter  case,  and  by  stipulation  of 
the  parties  to  the  first  action  the  court  files, 
evidence,  verdict,  and  judgment  were  intro- 
duced In  evidence.  Held,  as  a  judgment  render- 
ed by  a  court  having  jurisdiction  is,  in  the  ab- 
sence of  fraud  or  collusion,  conclusive  as  to 
the  relation  of  debtor  and  creditor  and  the 
amount  of  the  Indebtedness  as  to  third  parties 
in  a  subsequent  suit  the  stipulation  being 
sufficient  to  bring  the  adjudication  into  the 
present  suit,  it  concludes  the  parties;  and  a 
supplemental  answer,  setting  up  the  judgment 
as  a  bar,  was  properly  allowed  to  be  filed.t 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  i  1230 ;  Dec  Dig.  S  708;*  Stipula- 
tions, Dec.  Dig.  I  1«.*] 

Appeal  from  District  Court  Morgan  Coun- 
ty; J.  A.  Howell,  Judge. 

Action  by  Joseph  S.  Welch  and  others 
against  the  Utah  Association  of  Credit  Men 
and  others.  From  a  judgment  for  defend- 
ants, plaintiff^  appeal.    Affirmed. 

Evans  &  Evans,  for  appellants.  Stephens, 
Smith  &  Porter,  for  respondents. 

STRAUP,  J.  Zion's  Co-Operatlve  Mercan- 
tile Institution  of  Morgan,  Utah,  a  corpora- 
tion engaged  in  a  general  mercantile  busi- 


ness, became  inaolrent  It  made  an  assign- 
ment of  all  its  property  to  the  defendant 
Utah  Association  of  Credit  Men,  for  the 
benefit  of  creditors.  The  association  placed 
W.  H.  Rich  in  charge  of  it  About  four 
months  thereafter,  the  assignee  sold  the  prop- 
erty to  Rich.  The  plaintifl^s,  stockholders  of 
the  assignor,  conmienced  this  action  against 
the  assignee  and  others  for  an  accounting. 

The  principal  ground  of  complaint  is  that 
the  assignee,  through  its  manager,  John  Q. 
Critchlow,  sold  the  property  to  Rich  for  $18,- 
000,  and  that  It  and  Critchlow,  in  violation 
of  their  trust  and  by  fraudulent  means,  fail- 
ed to  collect  from  Rich  more  than  $15,000, 
and  only  accounted  for  that  amount  The 
plaintiCTs  also  alleged  that  the  assignee  dis- 
posed of  the  property  without  an  order  or 
confirmation  of  a  court  and  made  and  filed 
no  account.  However,  no  relief  is  asked  to 
set  aside  the  sale,  or  to  undo  anything  done 
by  the  asslg^nee  in  that  regard.  The  relief 
prayed  is  for  an  accounting,  and  that  the 
assignee  be  charged  with  having  received 
proceeds  of  the  sale  to  the  amount  of  $18,- 
000,  and  that  it  be  required  to  account  to  the 
plalntifTs  on  that  basis.  The  assignee  ren- 
dered and  filed  an  account,  showing  its  re- 
ceipts and  disbursements.  It  also  filed  an 
answer  denying  the  charge  of  fraud  and 
wrongdoing  and  the  allegation  of  the  com- 
plaint that  the  property  was  sold  for  an 
agreed  price  of  $18,000,  and  alleged  that  the 
property  was  sold  for  an  agreed  price  of  $15,- 
000,  and  no  more,  and  that  that  amount  and 
no  more  was  paid  to  and  received  by  it  The 
plaintiffs  filed  exceptions  to  the  account 
Most  of  them  relate  to  minor  matters.  But 
little  or  no  evidence  was  adduced  to  Impeach 
them.  The  principal  controversy  arose  over 
the  issue  In  respect  of  the  sale  price  of  the 
property.  In  that  regard,  the  plaintiffs  as- 
sert that  It  was  for  the  sum  of  $18,000  and 
the  defendants  for  $15,000.  About  all  of  the 
evidence  was  directed  to  that  Issue.  The 
case  was  tried  and  submitted  to  the  conrt 
In  April,  1009.  No  findings  were  made,  and 
no  Judgment  entered,  until  in  November, 
1910,  about  19  months  thereafter,  when  find- 
ings were  made  and  a  Judgment  entered  in 
favor  of  the  defendants. 

After  the  cause  was  tried  and  submitted, 
and  before  the  findings  were  made  and  the 
Judgment  entered,  the  Utah  Association  of 
Credit  Men,  in  June,  1909,  commenced  an  ac- 
tion in  the  same  court  against  Rich  and 
Critchlow,  its  general  manager,  to  recover 
from  them  the  sum  of  $3,000  and  interest 
alleged  to  be  due  and  unpaid  on  the  pur- 
chase price  of  the  sale  of  the  property  to 
Rich.  In  that  particular.  It  alleged,  on  in- 
formation and  belief,  that  its  manager, 
Critchlow,  sold  the  property  to  Rich  for  the 
sum  of  $18,000,  and  that  Rich  only  paid  the 
sum  of  $15,000.    Rich  and  Critchlow  appear- 


«For  «Uier  cases  see  same  topic  and  sectloD  NUMBER  In  Dec.  Dig.  A  Am.  Dls.  Kay  No.  Series  &  Rap'r  Indextt 
'    t  Cooper  V.  Utah  Light  &  Ry.  Co.,  JS  Utah,  S70,  U2  Pad.  20*,  136  Am.  St  R«p.  VtO. 
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ad  In  tbat  action,  denied  tbe  allegatlpns  of 
the  complaint,  and  alleged  tbat  tbe  sale  price 
was  $15,000,  and  no  more,  and  tbat  tbat 
amonnt  bad  been  paid  by  Klcb.  Upon  sucb 
issnes,  tbat  case  was  tried  to  tbe  eonrt  and 
a  jury,  and  a  verdict  rendered  In  favor  of 
Rich  and  Critcblow,  upon  wblcb  a  Judgment 
was  entered  accordingly  In  October,  1909. 
Thereafter  the  parties  to  this  action,  by 
written  stipulation,  stipulated  tbat  "tbe  court 
flies,  evidence,  verdict,  and  Judgment"  In  the 
case  of  Utah  Association  of  Credit  Men  against 
Rich  and  Critcblow  "may  be  considered  by  the 
court  as  evidence  and  be  filed  as  part  of  the 
proceedings"  In  tbla  caae,  and  stipulated  tbe 
facts  In  respect  of  sucb  verdict  and  Judg- 
ment Subsequently  tbe  Utah  Association  of 
Credit  Men,  In  May,  1010,  filed  In  this  cause 
a  supplemental  answer,  to  which  was  attach- 
ed  the  pleadings  In  such  other  action,  and 
in  which  It  pleaded  such  proceedings  and 
judgment  in  bar  of  plaltttlffs'  dalm  on  the 
Issue  respecting  the  sale  price  of  the  proper- 
ty and  the  aniouut  agreed  to  be,  and  which 
was  paid  by  Rich  to  It  or  to  Its  manager.  In 
this  particular  the  Utah  Association  of  Cred- 
it Men  alleged  tbat  "tbe  cause"  [Utah  Asso- 
ciation of  Credit  Men  against  Rich  and 
Critcblow]  was  set  for  trial  on  tbe  2d  day  of 
October,  1009,  and  tbat  tbe  evidence  was 
fully  and  fairly  presented  on  tbe  part  of  the 
plaintiff  and  on  the  part  of  the  defendant, 
whereupon  the  Jury  rendered  Judgment  In 
favor  of  the  defendant  Rich,  October  2, 1909 ; 
tbat  In  ample  time  to  produce  all  evidence  in 
support  of  plalntUTs  allegations  the  plain- 
tiff (the  defendant  herein)  notified  the  plain- 
tiffs to  aid  the  defendant  herein  in  present- 
ing tbe  evidence  against  said  Rich  In  sup- 
port of  tbe  complaint  In  said  action  (which 
is  made  a  part  of  this  answer),  and  after 
consultation  with  the  plaintiffs  herein  they 
produced  all  tbe  evidence  wblcb  they  claimed 
to  exist  or  to  have  ever  existed  In  support 
of  tbe  allegations  of  tbe  said  complaint, 
wblcb  was  fully  and  fairly  presented  before 
said  Jury."  It  Is  not  made  to  appear  that 
tbe  court,  in  determining  the  Issues  In  this 
cause,  and  In  making  findings,  and  In  enter- 
ing a  Judgment,  considered  tbe  pleadings, 
verdict,  or  Judgment  in  sucb  other  action. 
The  findings  and  conclusions  made  by  the 
court  respond  only  to  the  Issues  as  present- 
ed by  tbe  pleadings  before  the  filing  of  the 
supplemental  answer.  No  reference  what- 
ever Is  made  in  tbe  findings,  or  In  the  con- 
clusions, to  any  of  the  matters  contained  In 
tbe  supplemental  answer,  or  In  the  stipula- 
tions. 

[1]  Tbe  plaintiffs,  in  prosecuting  tbls  ap- 
peal from  the  Judgment  entered  In  tbls  cause, 
assail  tbe  findings  on  the  alleged  ground  that 
they  are  contrary  to  the  evidence  and  the 
facts  admitted  by  tbe  pleadings.  This  Is 
based  upon  the  grounds  (1)  that  the  evidence 
shows  tbat  tbe  property  was  sold  for  $1S,000, 
and  not  $15,000,  as  found  by  the  court;  (2) 
tbat  tbe  Utah  Association  of  Credit  Men,  by 


its  supplemental  answer,  In  wMeih  reference 
to  its  cDmpIalnt  filed  against  Eicb  and 
Critcblow  Is  made,  and  In  which  complaint 
it  had  averred  upon  Information  and  bellet 
that  tbe  property  was  sold  for  tbe  sum  of 
$18,000,  should  be  held  to  have  made  a  con< 
elusive  Judicial  admission  of  sucb  fact,  and 
tbat  the  court  should  so  have  regarded  it. 
and  sbould  have  found  that  tbe  property  was 
sold  for  tbat  amount  In  respect  of  ^  first, 
the  evidence  Is  confilctlng.  The  sale  was  not 
evidenced  by  any  writing,  except  the  checks 
and  notes  of  Rich.  They,  in  the  aggregate, 
show  a  price  or  consideration  of  $10,000. 
Tbe  plaintiffs  called  both  Critcblow  and  lUcb 
as  witnesses  In  their  behalf.  They  both 
testified  that  the  sale  price  was  for  $15,000, 
and  no  more,  and  that  that  amount  was  paid 
by  Rich  to  Critcblow,  and  by  talm  to  tb« 
Utah  Association  of  Credit  Men,  who  fully 
accounted  for  that  amount  to  the  assignor. 
There  Is  no  evidence  to  dispute  tbls,  except 
tbe  testimony  of  some  of  the  plaintiffs,  who 
testified  that,  before  tbe  sale'  was  made« 
both  Critcblow  and  Rich  stated  at  a  meeting 
of  tbe  stockholders  of  tbe  assignor  tbat  the 
price  agreed  upon  was  $18,000,  and  that  the 
stockholders,  upon  sucb  statement  and  upon 
sucb  terms,  gave  tbelr  consent  to  tbe  making 
of  tbe  sale  and  transfer  of  tbe  property  to 
Rich.  This  testimony  was  denied  by  both 
Critcblow  and  Rich.  The  findings,  therefore, 
upon  tbe  Issues  presented  by  tbe  pleadings 
before  the  filing  of  the  supplemental  answer, 
are  amply  supported  by  tbe  evidence. 

[2]  The  plaintiffs,  however,  urge  tbat  tbe 
averment  by  the  Utah  Association  of  Credit 
Men  In  Its  complaint  In  the  action  brought 
by  it  against  Rich  and  Critcblow  that  tbe 
sale  price  was  $18,000  was  a  conclusive  Ja- 
dldal  admission  of  tBat  fact,  and  when  It 
was  brought  into  this  case  by  Its  supplemen- 
tal answer  and  the  stipulation  of  the  parties, 
tbe  court  ought  to  have  so  regarded  It  and 
so  found  the  fact  The  commencement  of  the 
proceeding  by  the  Utah  Association  of  Credit 
Men  against  Rich  and  Critcblow,  after  tbe 
trial  and  submission  of  tbls  cause,  the  stipu- 
lations entered  Into  between  tbe  parties,  and 
the  filing  of  tbe  supplemental  answer,  are 
rather  singular.  Whether  the  Utah  Associa- 
tion of  Credit  Men  was  entitled  to  file  such 
a  supplemental  answer  at  tbat  time,  and  to 
plead  In  tbls  cause  tbe  Judgment  in  such 
other  action,  we  need  not  stop  to  consider. 
All  sucb  questions  are  closed  by  tbe  stipula- 
tions. Tbe  facts  that  such  an  action  bad 
been  commenced,  and  that  sucb  a  Judgment 
was  bad,  and  tbat  In  that  action  it  was  de- 
termined and  adjudged  that  the  sale  price 
was  $15,000  and  not  $18,000,  and  that  Rich 
bad  paid  to  the  association  the  full  agreed 
purchase  price,  and  that  "the  pleadings,  the 
verdict,  the  evidence,  and  the  Judgment"  in 
that  action  sbould  be  made  a  part  of  the  pro- 
ceedings of  this,  and  sbould  be  considered 
by  the  court  as  evidence,  were  all  stipulated. 
That  Judgment  is  not  assailed  upon   the 
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ground  of 'fraad  or'collnslon,  or  upon  any 
other  ground.  Had  that  adjudication  be«n 
had  before  the  commencement  of  this  action, 
such  Judgment  could  hare  been  successfully 
pleaded  In  this  by  the  Utah  Association  of 
Credit  Men  in  resisting  the  claim  of  the  plain- 
tiffs that  the  sale  price  was  |18,000,  and  that 
Rich  still  owed  the  association  the  sum  of 
$3,000  and  interest,  unless  assailed  on  the 
ground  .of  fraud  or  collusion.  For  "a  judg- 
ment rendered  by  a  court  baring  jurisdiction 
of  subject-matter  and  of  the  parties  is,  in 
the  absence  of  a  plea  and  proof  tliat  it  was 
obtained  by  fraud  or  collusion,  conclusive  as 
to  the  relation  of  debtor  and  creditor  and  the 
amount  of  the  indebtedness,  not  only  as  be- 
tween the  parties,  but  also  as  to  third  par- 
ties in  a  subsequent  suit,  where  such  rela- 
tion and  indebtedness  are  called  in  ques- 
tion." Cooper  V.  Utah  Light  &  Ry.  Co.,  35 
Utah,  570,  102  Pac.  202,  136  Am.  St.  Rep. 
1075.  Conceding  that  the  judgment,  had,  as 
it  was,  In  a  cause  commenced  after  the  trial 
and  submission  of  thia  cause  could  not  prop- 
erly, over  plaintiffs'  objections,  have  been 
pleaded  in  this  cause  as  a  supplemental  an- 
swer at  the  time  and  for  the  purpose  for 
which  it  was  pleaded,  yet,  when  the  plaintiffs 
by  their  stipulations  agreed  that  that  might 
be  done,  and  that  the  pleadings,  the  verdict, 
and  the  judgment  should  be  considered  by 
the  court  as  evidence  in  this  cause,  and  In 
no  particular  questioned  or  assailed  that 
Judgment,  we  think  the  plaintiffs  stipulated 
themselves  out  of  court. 

The  judgment  of  the  court  below  la  there- 
fore affirmed,  with  costs. 

FRICK,  C.  J.,  and  McCARTT,  J.,  concur. 


STATE  v.  SPRINGER. 

(Supreme  Court  of  Utah.    Dec.  27,  1911.    Re- 
bearing  Denied  March  20,  1912.) 

1,  Criminal  Law  (§  177*)— Fobmeb  Jeopab- 
DT — Demubkeb— Motion  to  Quash. 

Accused  filed  written  objections  to  the  in- 
formation, entitled  "motion  to  set  aside  infor- 
mation," which  recited  that  it  appeared  by  the 
justice's  record,  which  was  made  a  part  of  the 
motion,  that  accused  had  not  prior  to  the  filing 
of  the  information  had  the  legal  and  statutory 
right  of  a  preliminary  examination  for  the  of- 
fense charged  in  the  information,  and  that  all 
proceedings  at  the  pretended  preliminary  ex- 
amination were  void  as  well  as  the  commitment 
to  answer  to  the  district  court^  wherefore  ac- 
cused prayed  that  the  information  be  set  aside 
and  quashed  and  that  he  be  discharged.  Held, 
in  view  of  the  fact  that  Comp.  Laws  1907,  S 
4779,  only  authorizes  demurrers  to  informa- 
tions for  defects  appearing  upon  the  face 
thereof,  that  the  motion  could  not  be  treated 
as  a  demurrer  to  the  information,  but  was  a 
motion  under  section  4771  permitting  an  In- 
formation to  be  set  aside  when  it  fails  to  re- 
cite that  accused  had  been  duly  committed, 
and  hence  the  order  sustaining  the  motion 
would    not    bar   another   prosecution    for    the 


same  offense  nnder  section  4783,  provIdiDC 
that,  if  a  demurrer  be  allowed,  the  judgment 
shall  be  final  upon  the  information,  and  bar 
another  prosecution  for  the  same  offense. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent.  Dig.  {§  31»-319;  Dec.  Dig.  f  177.»J 

2.  Indictubnt  and  Infobhation  (I  140*)— 
Recitals  in  Information  —  Pbeliminabt 
Tbial— Effect  of  Recitals. 

A  recital  in  the  information  that  accused 
had  been  duly  committed  by  a  magistrate  was 
not  conclusive  of  that  fact,  but  could  be  re- 
butted by  accused. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §1  474,  47a;  Dec. 
Dig.  i  140.*] 

3.  Indictment  and  Information  ({  137*>— 
Motion  to  Quash- Pbeliminabt  E^amin'a- 

TION. 

Under  Comp.  Laws  1907,  §  4771,  providing 
that  an  information  may  be  set  aside  when  it 
fails  to  recite  that  defendant  had  theretofore 
been  duly  committed  by  a  magistrate,  etc.,  and 
under  the  statutes  relating  to  the  filing  of  in- 
formations, an  objection  that  accused  has  not 
bad  a  proper  preliminary  examination  may  be 
raised  by  a  motion  to  quash  the  information, 
upon  sustaining  which  the  proceedings  will  be 
stayed  until  the  objection  is  removed. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  f§  480-487;  Dec 
Dig.  §  137.*] 

4.  Motions  (f  2*)— Purpose  of  Remedt. 

In  absence  of  a  method  provided  by  statute 
or  court  rules  by  which  objection  to  a  defect 
in  a  proceeding  may  be  made,  it  may  be  done 
by  a  motion  supported  by  affidavits  if  neces- 
sary. 

[Ed.  Note. — For  other  cases,  see  Motions, 
Cent.  Dig.  $  1;   Dec.  Dig.  i  2.*) 

5.  Cbiminal  Law  (|  177*)— Former  Jeop- 
ardy—Order  QuASBiNQ  Information. 

In  view  of  Comp.  Laws  1907,  J  4771,  pro- 
viding that  an  information  will  be  set  aside 
when  it  fails  to  recite  that  accused  had  been 
duly  committed  by  a  magistrate,  under  section 
4776,  contained  in  the  same  chapter,  and  pro- 
viding that  an  order  to  set  aside  an  informa- 
tion as  provided  in  the  chapter  shall  not  be  a 
bar  to  a  future  prosecution  for  the  same  of- 
fense, an  order  quashing  an  information  for 
failure  to  show  due  commitment  would  not  bar 
a  subsequent  prosecution  for  the  same  offense. 
[Ed.  Note.— For  other  cases,  see  Ciiminal 
Law,  Cent.  Dig.  §|  313-319;   Dec.  Dig.  §  177.*] 

6.  Criminal  Law  (§  739*)— Trial— Pro vincb 
OF  Coubt— I'LBA  or  Fobmeb  Jeopardy. 

Where  the  sufficiency  of  a  plea  of  former 
jeopardy  is  purely  a  question  of  law,  its  de- 
termination is  for  the  court,  so  that  since 
Comp.  Laws  1907,  §  4776,  provides  that  an 
order  setting  aside  an  information  as  provid- 
ed in  this  chapter  shall  not  be  a  bar  to  a  fu- 
ture prosecution  for  the  same  offense,  whether 
such  an  order  will  be  a  former  jeopardy  so  as 
to  bar  a  snbsequent  prosecution  should  be  de- 
termined by  the  court  according  to  the  statute, 
and  not  submitted  to  the  jury,  t 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1708-1711;  Dec.  Dig.  { 
739.*] 

7.  Courts  (S  107*)— Decisions— Construc- 
tion. 

General  language  in  a  decision  will  be  con- 
strued, If  possible,  so  that  in  applying  it  con- 
cretely it  will  not  lead  to  absurd  results  or 
contradict  other  rules  of  law. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.  t  360;    Dec.  Dig.  $  107.*] 
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8.  Adultery    (|    12*)— Evidence— Mabmaqe 
Record. 

A  certified  copy  of  a  marriaife  record  is 
not  admissible  to  prove  a  marriage  without 
ideDtifyinK  the  persons  named  tlierein  as  the 
persons  claimed  to  have  been  married,  t 

[Ed.  Note. — For  other  cases,  see  Adultery, 
Cent.  Dig.  H  24-27;  Dec.  Dig.  S  12.*] 

9.  Adultery    (|   12*) —Admission   of   Evi- 
dence—Marriaob  JylCENSE. 

In  a  prosecution  for  adultery,  a  certified 
copy  of  a  marriage  record  showing  accused's 
marriage  with  a  woman  other  than  the  one  he 
was  charged  to  have  had  intercourse  with  was 
admissible  in  evidence. 

(Ed.  Note.— For  other  cases,  see  Adultery, 
Cent.  Dig.  |§  24-27;    Dec.  Dig.  {  12.*] 

10.  Criminal  Law  (g  829*)— Instructions— 
Requests  —  Instructions  Already  Given. 

Accused  cannot  complain  of  the  refusal  of 
requested  charges  covered  in  substance  by  the 
general  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  2011;  Dec.  Dig.  {  829.*] 

11.  Lewdness  (J  1* )— Unlawful  Cohabita- 
tion. 

Sexnal  intercourse  is  not  a  necessary  ele- 
ment in  the  crime  of  unlawful  cohabitation. 

[E2d.  Note. — For  other  cases,  see  Lewdness, 
Cent  Dig.  H  1-4;    Dec.  Dig.  (  1.*] 

Appeal  from  District  Court,  Fifth  District; 
Joshua  Greenwood,  Judge. 

A.  P.  Springer  was  convicted  of  adultery, 
and  be  appeals.    Affirmed. 

A.  C.  Hatch,  for  appellant.  A.  R.  Barnes, 
Atty.  Gen.,  for  the  State. 

FRICK,  C.  J.  Appellant  was  convicted 
of  the  crime  of  adultery,  which  in  this  state 
is  a  felony.  From  the  Judgment,  by  which 
be  was  sentenced  to  a  term  at  hard  labor 
in  the  state  prison,  he  appeals. 

Before  entering  upon  the  trial,  appellant 
with  his  plea  of  not  guilty  also  Interposed 
a  plea  of  former  acquittal.  It  Is  contended 
that  the  court  erred  In  not  submitting  that 
plea  to  the  Jury  to  be  passed  on  as  a  ques- 
tion of  fact 

The  plea  is  based  upon  the  following  pro- 
ceedings, to  wit:  A  complaint  was  filed  be- 
fore a  Justice  of  the  peace  of  Juab  county, 
Utah,  charging  appellant  with  the  crime  of 
adultery.  A  preliminary  hearing  was  had 
upon  such  complaint,  and  appellant  was  held 
to  answer  to  the  district  court  of  the  county 
aforesaid.  In  due  time  the  district  attorney 
filed  an  information  in  the  district  court  of 
said  county,  charging  appellant  with  adultery, 
and  for  which,  it  was  alleged  In  said  informa- 
tion, appellant  had  "been  duly  committed"  to 
said  court  by  a  magistrate.  To  this  informa- 
tion appellant  filed  certain  objections  in 
writing,  entitled,  "Motion  to  set  aside  infor- 
mation." The  motion  was  based  upon  the  fol- 
lowing grounds:  "That  it  appears  by  the 
record  of  the  Justice's  court  of  Eureka  pre- 
cinct, Juab  county,  state  of  Utah,  duly  filed 
in  this  court,  which  said  record  is  hereby 
made  a  part  of  this  motion,  that  the  de- 


fendant herein  has  not  at  any  time  prior  to 
the  filing  of  this  information  had  the  legal 
and  statutory  right  of  a  preliminary  exam- 
ination for  the  offense  attempted  to  be  set 
forth  and  charged  in  the  said  Information, 
or  for  any  offense  at  all ;  and  that  all  proceed- 
ings at  the  pretended  preliminary  examina- 
tion were  and  ere  illegal  and  void,  and  that 
the  commitment  herein  to  answer  to  this 
court  is  also  Illegal,  null,  and  void.  Wherefore 
the  defendant  prays  this  court  that  said  in- 
formation be  set  aside  and  quashed,  and  that 
he  be  ordered  discharged."  This  motion  was 
filed  on  the  14th  day  of  October,  1909.  The 
record  does  not  in  terms  disclose  what  dis- 
position the  district  court  made  thereof,  but 
the  record  does  show  that  on  the  same  day 
that  the  motion  was  filed  a  new  complaint 
charging  appellant  with  the  same  offense  was 
filed  before  the  Judge  of  the  district  court  of 
Juab  county,  before  whom  the  motion  was 
filed,  and  he,  in  accordance  with  our  stat- 
ute, entertained  the  new  complaint  while  sit- 
ting as  a  magistrate  and  not  as  a  district 
court.  Appellant  was  again  arrested  upon  a 
warrant  duly  issued  upon  said  complaint, 
and  he,  when  brought  before  said  district 
Judge  sitting  as  a  magistrate  with  the  con- 
sent of  the  state,  waived  a  preliminary  ex- 
amination upon  the  charge  contained  in  the 
new  complaint  aforesaid.  He  was  again  held 
to  answer  to  the  district  court  of  said  county. 
The  district  attorney  in  due  time  filed  an  in- 
formation based  upon  said  new  complaint 
and  examination  had  thereon  t)efore  said  dis- 
trict Judge  sitting  as  a  magistrate.  To  the 
last  information  filed  as  aforesaid  appellant 
interposed  a  special  demurrer,  which,  upon 
consideration  by  the  district  court,  was  sus- 
tained, and  the  district  attorney,  pursuant  to 
Gomp.  Laws  1907,  t  4783,  was,  by  said  dis- 
trict court,  ordered  to  file  an  amended  in- 
formation covering  the  same  offense,  which 
was  done.  A  trial  was  had  upon  said 
amended  information,  which  resulted  in  a 
conviction,  as  before  stated. 

The  plea  of  former  acquittal,  it  seems, 
was  based  upon  section  4783,  supra,  which 
reads  as  follows:  "If  the  demurrer  is  al- 
lowed, the  Judgment  shall  be  final  upon  the 
information  or  Indictment  referred  to,  and 
shall  be  a  bar  to  another  prosecution  for  the 
same  offense,  unless  the  court,  l)eing  of  the 
opinion  that  the  objection  on  which  the  de- 
murrer is  allowed  may  be  avoided  In  a  new 
information  or  indictment,  directs  that  a 
new  information  be  filed,  or  that  the  case  be 
resubmitted  to  the  same  or  another  grand 
Jury."  Counsel  for  appellant  strenuously 
insists  that  the  plea  of  former  acquittal  was 
well  founded,  and  should  have  been  submit- 
ted to  the  Jury,  for  the  reason  that  the  mo- 
tion to  set  aside  the  Information,  to  which 
we  have  referred,  was,  in  legal  effect,  a  de- 
murrer;    that,    because   a    new   complaint 
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charging  appellant  with  tbe  same  offense  had 
been  filed  before  tbe  Judge  sitting  as  a  mag- 
istrate, It  must  be  assumed  that  said  motion 
was  sustained  by  tbe  district  court  of  Juab 
county  as  a  demurrer,  and  the  Information 
to  which  said  motion  was  directed  was  held 
bad.  It  is  contended,  therefore,  that  In  view 
that  said  motion  was,  in  legal  effect,  a  de- 
murrer, and  for  the  reason  that  the  record 
does  not  affirmatively  show  that  the  district 
court  made  an  order  directing  a  new  or 
amended  information  to  be  filed,  the  judg- 
ment sustaining  tbe  motion  as  a  demurrer 
is  final  under  section  4783,  supra.  It  may  be 
said,  however,  that,  if  we  may  assume  that 
tbe  court  sustained  said  motion  without  an 
aftlrmatlve  showing  to  that  effect,  we  may 
also  assume  that  in  doing  so  tbe  court  made 
the  necessary  order  with  regard  to  the  filing 
of  another  complaint.  If  to  assume  one  of 
the  foregoing  facts  is  favorable  to  regularity, 
80  is  tbe  other.  In  tbe  event,  therefore,  that 
such  an  order  was  made,  the  filing  of  tbe 
Information  upon  which  the  prosecution  and 
conviction  are  based  would  be  authorized  and 
regular,  even  though  it  were  held  that  tbe 
motion  should  be  treated  as  a  demurrer  to 
the  information. 

[1]  We  are.  however,  of  tbe  opinion  that 
tbe  motion  should  not  be  treated  as  a  demur- 
rer to  tbe  information.  ThLs  is  so  for  tbe 
reason  that  under  section  477!)  demurrers  to 
informations  or  indictments  can  only  lie  inter- 
posed when  tbe  defect  appears  "ui>on  the 
face  thereof."  The  defects  set  forth  in  tbe 
motion  in  question  did  not  appear  upon  tbe 
face  of  the  information  to  which  the  motion 
was  directed.  This  is  at  once  apparent  from 
an  insjiectlon  of  tbe  motion  Itself.  Moreover, 
the  motion  was  no  doubt  intended  to  be 
based  upon  section  4771,  which  provides  that 
an  information  may  be  set  aside  (1)  "when  it 
fails  to  recite  that  the  defendant  bad  there- 
tofore been  duly  couiniitted  by  a  magistrate; 
(2»  when  the  names  of  the  witnesses  beard 
for  tbe  state  at  the  examination  are  not  in- 
dorsed thereon,  and  (3)  when  It  is  not  signed 
by  the  proper  attorney."  The  Information 
in  question  did  recite  that  appellant  had  been 
duly  committed  by  a  magistrate,  but  be 
uevertbeless  insisted,  and,  as  we  think,  bad 
the  constitutional  right  to  insist,  that  be  bad 
not  had  the  preliminary  examination  con- 
templated by  article  1,  {  13,  of  the  Constitu- 
tion of  this  state. 

[21  We  are  al.so  of  the  opinion  that  tbe  ap- 
pellant was  not  conclusively  bound  by  the 
recital  referred  to  in  the  information  filed 
against  him,  but  that  he  could  challenge  that 
recital,  and  when  the  challenge  was  timely 
interposed,  and  when  it  was  made  to  appear 
to  the  district  court  that  the  appellant  had 
not  bad  the  preliminary  examination  contem- 
plated by  the  Constitution,  it  was  its  duty  to 
set  aside  or  quash  the  Information,  and  to 
direct  that  an  opportunity  to  have  a  pro-er 
preliminary  examination  be  given  tbe  a.  ..el- 


lant.  This,  we  think.  Is  tbe  usual  course 
pursued  by  tbe  courts  under  statutory  and 
constitutional  provisions  like  onrs. 

[3]  In  Nebraska,  where  tbe  statutory  pro- 
visions with  regard  to  prosecutions  by  in- 
formation after  a  preliminary  examination 
are  in  substance  like  our  own,  it  bas  re- 
peatedly been  held  by  the  Supreme  Court 
of  that  state  that  an  objection  that  a  de- 
fendant bas  not  bad  a  preliminary  exami- 
nation for  the  offense  charged  In  tbe  infor- 
mation filed  against  blm  is  properly  rais- 
ed by  a  motion  to  quash  tbe  Information. 
It  is  also  held  by  that  court  that  if  tbe 
statement  that  the  defendant  bad  not  had 
a  preliminary  examination  is  found  to  be 
true,  and  tbe  motion  Is  timely  interimsed. 
it  should  be  sustained,  the  information 
quashed,  and  the  proceedings  stayed  until 
tbe  accused  has  been  given  a  preliminary 
examination  or  an  opportunity  to  waive 
tbe  same  as  contemplated  by  law.  Davis  r. 
State,  31  Neb.  247,  47  X.  W.  8r>4;  Coffield 
v.  State.  44  Neb.  417,  C2  N.  W.  875;  and 
Dinsmore  v.  State,  61  Neb.  4J8,  85  N.  W. 
445.  While  section  4771,  supra,  does  not 
in  terms  authorize  a  motion  worded  like  tbe 
one  in  question  to  be  filed,  it  is,  nevertheless, 
manifest  from  all  the  statutory  provisions 
upon  the  subject  of  filing  complaints  and 
Informations  that  tbe  defendant  at  tbe 
proper  time  must  be  given  an  opportunity 
to  insist  u|K>n  and  to  enforce  bis  constitu- 
tional rights  with  regard  to  being  given  a 
preliminary  examination. 

{4]  It  is  a  universal  rule  of  common  law 
recognized  by  all  courts  of  record  for  cen- 
turies that,  where  there  is  no  statotory 
method  nor  a  rule  of  court  by  which  a  de- 
fect in  any  proceeding  may  be  called  to  tbe 
attention  of  tbe  court,  it  may  always  be 
done  by  a  motion,  which,  if  necessary,  may 
be  supported  by  atlidavit  or  other  evidence. 
In  this  case  It  would  seem  that  tbe  state 
confessed  the  motion.  At  any  rate,  tbe 
record  does  not  show  that  it  was  contested. 
We  think  tbe  motion  to  set  aside  the  in- 
formation was  properly  and  timely  inter- 
IK>sed,  but  whether  tbe  ruling  of  tbe  dis- 
trict court  thereon,  whatever  it  may  have 
been,  was  right  or  wrong,  is  not,  under 
the  record  as  presented,  a  question  for  de- 
termination now. 

[S]  If  we  are  right  In  our  conclusions  so 
far,  it  must  follow  that  the  appellant's  plea 
of  former  acquittal  had  no  basis  to  rest 
on  either  in  fact  or  law.  Tills  Is  so  be- 
cause by  section  4776.  wliicb  is  part  of  the 
chapter  In  which  is  found  section  4771.  su- 
pra, which  provides  for  the  setting  aside 
of  an  information  by  the  court,  it  is  ex- 
pressly provided  tliat  "an  order  to  set  aside 
an  Information  or  indictment,  as  provideil 
in  this  chapter,  shall  be  no  bar  to  a  future 
prosecution  for  tbe  same  offense."  That 
section  is  a  verbatim  copy  of  section  Otki 
of  tbe  Penal  Code  of  California.  The  Su- 
preme  Court  of  that  state.   In  constrains 
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said  section,  held  that,  whatever  effect  may 
lie  given  to  other  provisions  of  the  statute, 
that  In  adopting  the  foregoing  section,  it 
was,  nevertheless,  made  clear  that  the  Leg- 
islature intended  that  the  quashing  or  set- 
ting aside  of  an  infonuation  should  not  be 
a  bar  to  any  further  prosecution  of  the 
offense  charged  in  the  information  that  was 
quashed  or  set  aside.  People  v.  Breen,  130 
Cal.  72,  C2  Pac.  408.  That  this  is  a  proper 
construction  of  section  4776.  supra.  In  our 
Jndgnient,  scarcely  admits  of  a  doubt. 

[6]  But  counsel  insists  that,  in  view  of 
the  decision  of  this  court  in  the  case  of 
State  V.  Creechley,  2fr  Utah.  142.  75  Pac. 
384.  appellant  had  the  unqualified  right  to 
have  the  Issue  raised  by  his  plea  of  former 
acquittal  submitted  to  and  passed  upon  by 
the  Jury  as  a  question  of  fact,  and  that  be- 
csiuse  the  trial  court  refused  to  so  submit 
said  l-ssue  that  appellant  was  deprived  of 
a  substantial  right.  It  must  be  conceded 
that  the  prevailing  opinion  In  the  Creechley 
Case  contains  some  general  statements  from 
which,  if  taken  literally.  It  might  be  infer- 
red that,  under  all  circumstances  where  a 
plea  of  former  acquittal  is  interiwsed,  the 
courts  have  no  alternative,  but  must  sub- 
mit the  issue  raised  by  the  plea  to  the  ju- 
ry to  be  passed  on  by  it  as  a  question  of 
fact. 

[7]  It  is  a  fundamental  rule  of  construc- 
tion, however,  which  is  of  universal  appli- 
cation, that,  where  general  language  is  em- 
ployed in  a  statute  or  decision,  it  will.  If 
iwsslble,  be  so  construed  that  In  applying 
It  to  concrete  cases  it  will  not  lead  to  ab- 
snrd  results  or  be  so  construed  as  to  an- 
nul other  plain  provisions  of  law.  To  il- 
lustrate our  meaning,  let  us  assume  that 
A.,  who  is  charged  with  the  crime  of  lar- 
ceny, interposed  a  plea  of  former  acquittal 
upon  the  ground  that  at  a  trial  duly  bad 
he  was  acquitted  of  the  crime  of  assault 
and  battery.  Every  lawyer  would  at  once 
say  that  the  Issue  raised  by  such  a  plea 
ought  not  to  be  submitted  to  the  Jury,  but 
should  summarily  be  disposed  of  by  the 
court  as  a  question  of  law,  for  the  reason 
that  to  submit  such  an  Issue  to  the  jury 
might  lead  to  an  absurd  result.  Is  it  not 
pertinent  to  ask  in  what  way  does  the  plea 
in  the  case  at  bar  differ  in  principle  from 
the  plea  in  the  supposed  case  Just  mention- 
ed? To  submit  the  plea  to  the  Jury  in 
the  case  at  har  to  be  pa.ssed  on  by  them  as 
a  question  of  fact  must  inevitably  result  in 
ignoring  section  4776,  which,  as  we  have 
seen,  expressly  provides  that  the  facts  set 
forth  in  the  plea  in  question  do  not  con- 
stitute a  bar  to  another  prosecution  for 
the  same  offense,  and  hence  cannot  legally 
amount  to  a  former  acquittal.  Can  a  ques- 
tion that  Is  determined  by  statute  as  a  mat- 
ter of  law,  nevertheless,  lie  submitted  to  the 
jury  to  be  determined  as  a  matter  of  fact? 
The  mere  statement  of  the  proposition  also 
answers  it.     The  apiiellaut,  therefore,  had 


no  right  to  have  his  plea  of  former  acquit- 
tal submitted  to  the  Jury  as  a  question  of 
fact,  and  the  trial  court  committed  no  er- 
ror in  refusing  to  do  so.  The  question  be- 
ing one  of  law,  the  trial  court  could  have 
directed  the  Jury  to  find  the  Issue  raised 
by  the  plea  In  favor  of  the  state  as  was 
done  in  People  v.  Ammerman,  118  Cal.  28, 
50  Pac.  15,  or  he  could  withdraw  the  whole 
matter  from  the  consideration  of  the  Ju- 
ry. The  trial  court  pursued  the  latter 
course  by  directing  the  Jury  that  they  need 
pay  no  attention  to  the  plea  of  former  ac- 
quittal. The  court  thus  disposed  of  the 
plea  as  matter  of  law.  The  api>e11ant  no 
doubt  had  a  right  to  have  the  court  pass 
up  the  plea  In  some  form  so  that  he  might 
have  the  question  involved  reviewed  on  ap- 
peal. This  the  court  did,  and  counsel  has 
found  no  difUculty  In  presenting  the  question 
for  review  to  this  court  upon  the  record  as 
made  by  the  trial  court.  Appellant,  there- 
fore, has  not  been  prejudiced  in  any  legal 
right,  and  hence  cannot  complain. 

I>est  a  misunderstanding  might  arise  with 
regard  to  whether  the  general  rule  laid 
down  In  the  Creechley  Case  is  hereby  modi- 
fled,  we  remark  that  If  what  Is  said  In  the 
majority  opinion  In  that  case  be  so  construed 
as  to  require  the  trial  courts  to  submit  a 
plea  of  former  acquittal  to  the  Jury  as  a 
question  of  fact  under  all  circtimstances, 
even  where,  like  In  this  case,  the  question  Is 
one  purely  of  law,  then  the  decision  in  that 
case  is  modified  to  the  extent  that,  where 
the  question  raised  by  sneh  a  plea  is  one  of 
law  merely,  the  court  must  determine  it. 

[I]  The  further  contention  Is  made  that 
the  court  erred  in  admitting  in  evidence  a 
certified  copy  of  a  marriage  record  as  evi- 
dence of  the  alleged  marriage  of  appellant 
to  a  woman  other  than  the  one  with  whom 
the  alleged  offense  was  committed.  It  is 
contended  that  the  parties  mentioned  In  the 
record  aforesaid  were  not  nufllclently  iden- 
tified to  authorize  the  admission  of  the  same 
as  evidence  of  a  marriage.  The  authorities 
are  not  unanimous  with  regard  to  whether 
a  marriage  record  without  first  identifying 
the  parties  named  therein  is  admissible  as 
evidence  of  the  marriage.  The  l)etter  rule 
seems  to  be  that  where,  as  In  this  state,  no 
legal  marriage  can  be  consummated  without 
first  obtaining  a  license  authorising  the 
same,  which,  together  with  the  certificate  of 
the  oflSclal  who  solemnized  the  marriage  au- 
thorized in  the  license,  must  be  recorded  in 
a  public  record  kept  for  that  purpose,  that 
a  certified  copy  of  the  record  is  at  least  evi- 
dence of  what  it  states.  It  Is,  however,  held 
that,  without  further  identity  of  the  parties 
named  In  the  record,  it  Is,  if  standing  alone, 
not  sufficient  to  prove  that,  because  the  par- 
ties before  the  court  bear  the  same  names 
as  those  mentioned  In  the  record,  therefore, 
they  are  the  same  and  Identical  parties  that 
the  record  states  were  married.    Under  this 
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rule,  which  we  think  Is  the  better  one,  a 
certified  copy  of  the  marriage  record  Is  ad- 
missible In  evidence  without  flrst  Identifying 
the  parties  named  therein,  but,  If  no  further 
proof  of  their  identity  Is  produced,  the  mar- 
riage of  the  unidentified  parties  Is  not  le- 
gally proved  or  established.  Bishop,  Mar. 
Div.  &  Sep.  §  990  et  seq.;  Snowman  v.  Ma- 
son, 99  Me.  490,  59  Atl.  1019;  Dalley  v. 
Frey,  206  Pa.  227,  55  Atl.  062.  See,  also. 
State  V.  Thompson,  31  Utah,  228,  87  Pac. 
709,  as  having  some  bearing  upon  the  ques- 
tion that  a  certified  copy  of  a  marriage  rec- 
ord is  proper  evidence.  The  precise  question 
here  decided  is,  however,  not  passed  on 
there. 

[9]  For  the  foregoing  reasons,  we  thinlc 
that  the  court  committed  no  error  by  admit- 
ting the  certified  copy  of  the  marriage  rec- 
ord in  evidence.  We  are  also  of  the  opinion 
that  there  was  sufficient  circumstantial  evi- 
dence, when  considered  in  connection  with 
appellant's  conduct,  which  was  not  disputed, 
to  authorize  the  Jury  to  infer  that  the  ap- 
pellant was  the  Identical  person  named  in 
said  marriage  record,  and  that  the  woman 
whom  it  is  therein  certified  that  he  married 
was  a  woman  other  than  the  one  with  whom 
it  was  alleged  he  bad  the  sexual  intercourse, 
constituting  the  offense  charged  against  htm. 
The  record  was,  therefore,  also  admissible 
upon  the  latter  ground,  and  we  thinli  Uie 
marriage  of  the  appellant  was  sufficiently 
proved  to  justify  a  finding  that  he  was  a 
married  man  with  a  wife  living  at  the  time 
the  offense  In  question  was  committed. 

But  we  thinlc  there  is  still  another  reason 
why  the  assignment  now  under  consideration 
<»nnot  prevail.  When  the  certified  copy  of 
the  marriage  record  was  offered  in  evidence, 
one  of  the  objections  interposed  was  that  the 
parties  named  therein  had  not  been  identi- 
fied. The  court  held  that  the  parties  would 
have  to  be  identified,  but  seemed  to  be  of  the 
opinion  that  such  Identification  could  be 
made  as  well  after  as  before  the  record  was 
introduced  in  evidence.  This,  therefore,  pre- 
sented a  question  merely  of  the  order  of 
proof,  as  was  the  case  in  Hydraulic,  etc., 
Co.  V.  Christensen,  114  Pac.  624.  In  that 
«ase  we  held  that,  under  such  circumstauc- 
«8,  it  is  not  error  to  admit  the  proposed  doc- 
ument in  evidence,  but  that,  in  case  the  re- 
quired Identlflcation  is  not  made,  the  party 
desiring  to  save  the  question  for  review  by 
this  court  must  either  move  to  strilte  the 
document  from  the  record  or  ask  the  court 
to  direct  the  jury  not  to  consider  it  as  evi- 
dence. If  the  party  makes  such  a  motion 
or  request  and  the  court  refuses  both,  be 
may,  after  taking  a  proper  exception,  pre- 
sent the  question  for  review  to  this  court. 
Under  the  authority  of  that  case,  therefore, 
the  alleged  error  is  also  unavailing  to  the 
appellant 


[10]  It  is  further  Insisted  that  the  court 
erred  in  refusing  certain  requests  to  charge. 
An  examination  of  the  whole  charge  as  giv- 
en by  the  court  convinces  us  that  the  sub- 
stance of  all  the  requests  which  would  have 
been  proper  was  fully  covered  by  the  court's 
general  charge.  The  appellant,  therefore, 
has  no  cause  for  complaint. 

Nor  is  the  contention  tenable  that  the  ap- 
pellant, If  guilty  of  anything,  is  guilty  mere- 
ly of  unlawful  cohabitation  under  our  stat- 
ute, and  not  adultery. 

[11]  Sexual  intercourse  is  not  a  necessary 
ingredient  in  the  crime  of  unlawful  cohabita- 
tion. We  are  of  the  opinion,  however,  that 
in  this  case  the  evidence  was  such  as  jus- 
tified the  jury  in  finding  that  the  appellant 
had  sexual  intercourse  with  a  woman  other 
than  his  wife  as  charged  In  the  Information. 
The  evidence  in  this  regard,  if  not  more  so. 
was  at  least  as  convincing  in  this  case  as 
it  was  in  the  case  of  State  v.  Moore.  36  Utah. 
521,  105  Pac.  293,  where  a  conviction  for  the 
crime  of  adultery  was  sustained.  All  that  is 
there  said  upon  the  question  of  the  suffi- 
ciency of  the  evidence  relating  to  the  sexual 
act  applies  with  equal  force  to  this  ca.«e. 

We  are  convinced  that  the  record  discloses 
no  prejudicial  error,  and  the  judgment  is 
therefore  affirmed. 

Mccarty  and  STRAUP,  JJ.,  concur. 


STATE  ▼.  ATON. 

(Sopreme   Court  of  Washington.     March   18, 
1912.) 

1.  Rape  (5  59*)— Instbuctions. 

An  instruction  in  a  rape  trial  that  pros- 
ecutrix's testimony  was  sufliciently  corroborat- 
ed, if  other  testimony  upon  any  material  mat- 
ter tended  to  connect  accused  with  the  offense, 
was  not  erroneous  as  making  corroboration  as 
to  her  age  or  as  to  the  place  of  the  offense 
sufficient. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  {g  88-100;   Dec.  Dig.  i  50.*J 

2.  Criminai,  Law  (8  824*)— Instbcctiows. 

Omission  in  a  rape  trial  to  instruct  as  to 
effect  of  a  prior  act  of  intercourse  between  pros- 
ecutrix and  another  was  not  error  unless  such 
instruction  was  requested. 

[Ed.  Note. — For  other  cases,  see  Criminal 
lAW,  Cent  Dig.  M  1906-2004;  Dec  Dig.  f 
824.*] 

Department  2.  Appeal  from  Superior  Court 
King  County;   Wilson  R.  Gay,  Judge. 

Thomas  Aton  was  convicted  of  rape,  and 
he  appeals.     Affirmed. 

Burkey.  O'Brien  &  Burkey  and  Reynolds, 
BalUnger  &  Hutson,  for  appellant  John  F. 
Murphy,  Crawford  E.  White,  and  Reah  M. 
Whitehead,  for  the  State. 

MORRIS,  J.  Defendant,  having  been  con- 
victed of  the  crime  of  rape  upon  a  female 
child  of  the  age  of  16  years,  appeals. 


*For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Ke/  No.  Sorlea  ft  Rep'r  Indexei 
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The  assignment  of  error  first  urged  Is  that 
the  evidence  Is  Insufficient  to  establish  the 
necessary  element  of  force.  We  do  not  care 
to  recite  the  testimony  upon  this  feature.  It 
was  sufficient.  If  believed  by  the  Jury,  to 
support  a  finding  that  the  act  complained  of 
was  against  the  will  of  the  prosecuting  wit- 
ness, and  that  her  resistance  was  overcome 
by  force.  The  Instructions  of  the  court  up- 
on this  point  were  full  and  complete,  and 
there  could  be  no  doubt  In  the  minds  of  the 
Jurors  as  to  the  character  of  the  force  and 
resistance  necessary  to  establish  the  crime 
'Complained  of. 

[1]  Complaint  Is  next  made  of  an  Instruc- 
tion defining  corroborating  evidence,  and  of 
the  failure  of  the  court  to  give  an  instruc- 
tion upon  this  point  requested  by  the  de- 
fendant. The  requested  Instruction  correct- 
ly defined  the  law.  The  court,  however,  pre- 
ferred Its  own  language  to  that  of  counsel 
for  defendant,  and  gave  Its  own  Instruction. 
We  find  no  fault  in  It.  Appellant's  criticism 
Is  based  upon  this  Included  sentence,  "It  Is 
sufficient  If  the  testimony  In  any  material 
matter  tends  to  connect  the  defendant  with 
the  commission  of  the  offense."  The  argu- 
ment is  that  the  Jury  could  have  found  cor- 
roborating evidence  of  the  girl's  age,  or  that 
the  offense  took  place  in  King  county,  which, 
under  the  language  complained  of,  would 
have  been  sufficient.  It  is  a  sufficient  answer 
to  this  contention  to  say  that  evidence  as 
to  the  girl's  age.  or  the  place  where  the  of- 
fense was  committed,  would  not  tend  to  con- 
nect the  defendant  with  the  act  complained 
•of,  which  was  what  the  court  told  the  Jury. 
The  Instruction  plainly  and  clearly  instruct- 
ed the  Jury  that  the  corroborating  evidence 
must  go  to  the  commission  of  the  act  itself 
fcy  the  defendant.  It  could  have  been  under- 
stood In  no  other  sense. 

[2]  The  girl  had  testified  to  a  prior  act 
4>f  Intercourse  with  a  boy  acquaintance.  The 
Jury  were  told  this  fact,  if  believed,  might 
be  considered  by  them  as  affecting  her  cred- 
ibility. Appellant  contends  the  court  should 
bave  said  "consent"  Instead  of  ''credibility." 
No  request  was  made  to  the  court  for  an  In- 
struction as  to  the  effect  of  a  prior  act  of 
Intercourse  upon  the  girl's  consent  to  the  act 
complained  of.  It  therefore  cannot  be  held 
«rror  that  no  such  instruction  was  given. 
State  V.  Douette,  .SI  Wash.  6,  Tl  Pac.  556; 
State  v.  Armstrong,  .37  Wash.  51,  79  Pac.  490; 
State  T.  Par.sons,  44  Wash.  298,  87  Pac.  349, 
7  h.  R.  A.  (N.  S.)  566,  120  Am.  St.  Rep. 
1003,  12  Ann.  Cas.  61. 

We  do  not  feel  called  upon  to  consider 
whether  the  Instruction  given  was  good  or 
bad.  All  that  need  be  said  is.  If  the  Instruc- 
tion was  bad.  It  was  in  defendant's  favor, 
since  there  was  no  question  but  that  the  girl 
bad  previously  indulged  in  this  prior  act, 
and  any  doubt  thrown  upon  her  credibility 
would  be  in  defendant's  favor,  and  he  can- 


not be  beard  to  say  it  was  such  a  prejudicial 
error  as  to  entitle  him  to  a  new  trial. 

Finding  no  error  in  the  case,  the  Judgment 
is  affirmed. 

FULLERTOX,  MOrXT,  and  ELLIS,  JJ., 
concur. 


BRUHN  et  ux.  v.  PASCO  LAND  CO.  et  al. 

(Supreme   Court  of   Washington.     March   18, 
1912.) 

1.  JuDGMEWT   (J  153*)— No  Pebsonal  Serv- 
ice—Application TO  Vacate— Time. 

Rem.  &  Bal.  Code,  f  464  et  seq.,  and  the 
general  statute  relating  to  the  vacation  of 
judgments  when  there  has  been  no  personal 
service  of  Bummons  on  the  judgment  debtors 
within  the  jurisdiction  of  the  court,  Umit  the 
time  within  which  such  an  application  may  be 
made  for  causes  therein  set  forth  to  one  year 
after  judgment,  but  section  806  declares  that 
in  actions  "to  recover  possession"  of  real 
property,  where  the  service  is  by  publication 
and  judgment  is  given  by  default,  the  defend- 
ant may  have  the  judgment  vacated  at  any 
time  within  two  years.  Section  785  provides 
that  any  person  having  a  valid  interest  in  real 
property  and  a  right  to  possession  may  recov- 
er the  same,  and  may  have  judgment  in  an 
action  quieting  title,  and  section  809  provides 
that  any  person  in  possession  of  real  property 
may  maintain  an  action  to  determine  an  ad- 
verse claim.  Held,  that  there  was  a  distinc- 
tion between  an  action  to  quiet  title  to  real 
property  and  one  to  recover  possession  thereof, 
and  hence  where  plaintiff,  claiming  to  own  va- 
cant real  property,  sued  to  quiet  title  and  to 
determine  defendants'  alleged  adverse  interest 
and  to  set  the  same  aside  as  a  cloud  on  plain- 
tiCFs'  title,  the  complaint  being  silent  as  to  pos- 
session, the  suit  was  not  brought  to  recover 
possession,  and  hence  the  right  of  defendants, 
not  personally  served,  to  set  aside  a  judgment 
for  plaintiffs  and  for  leave  to  defend,  was 
limited  to  one  year. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  if  300-304;    Dec.  Dig.  {  153.»] 

2.  JuDOMEWT  (§  153*)— Vacation— Fraud— 

TlUE. 

Where  a  proceeding  to  vacate  a  judgment 
for  fraud  is  instituted  by  petition  under  Rem. 
&  Bal.  Code,  |  464  et  seq.,  the  time  within 
which  it  must  be  instituted  is  limited  to  one 
year,  though,  if  the  fraud  did  not  appear  on 
the  face  of  the  record,  a  suit  in  equity  might 
be  maintained  after  the  expiration  of  the  year 
to  have  the  judgment  vacated  on  that  ground. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  Sf  300-304;    Dec.  Dig.  i  153.*] 

Department  1.  Appeal  from  Superior 
Court,  Franklin  County;  £.  K.  Peudergast, 
Judge. 

Action  by  Charles  Bruhn  and  another 
against  the  Pasco  Land  Company  and  oth- 
ers. A  Judgment  having  been  rendered  in 
favor  of  plaintlflfs,  defendants  William 
Loewi  and  Josephine  Loewl,  as  successors  in 
interest  of  defendant  C.  E.  Mayne  and  wife, 
filed  a  petition  to  vacate  the  decree  for 
fraud.  From  an  order  denying  such  relief, 
petitioners  appeal.    Affirmed. 
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Horrlgan,  Coad,  Drlscoll  &  Leonard,  for 
appellants.  Englehart  &  Kigg  and  Paul  Hol- 
brook,  for  respondents. 

FULLERTON,  J.  On  April  10,  1907, 
Cbarles  Bruhn  and  Pauline  Bruhn,  bis  wife, 
began  an  action  against  C.  K  Mayne  and 
ZlUa  Mayne  and  others,  to  quiet  title  to 
certain  real  property  situated  In  Franklin 
county.  In  the  complaint  the  plaintiffs  al- 
leged that  they  were  the  owners  In  fee  of 
the  property  described,  and  that  the  defend- 
ants claimed  an  estate  or  Interest  therein 
adverse  to  the  plaiutlfTs,  which  claims  were 
without  right  or  validity,  and  constituted  a 
cloud  upon  the  title  of  the  plaintiffs.  In  the 
prayer  for  relief  they  asked  that  the  de- 
fendants be  required  to  set  forth  the  nature 
of  their  claims  to  the  property;  that  these 
claims  be  adjudged  and  decreed  to  be  with- 
out validity ;  that  the  title  of  the  plaintiffs  be 
quieted;  that  the  defendants  be  forever  en- 
joined and  debarred  from  asserting  any 
claim  to  the  property  described  adverse  to 
the  plaintiffs;  and  that  the  plaintiffs  have 
such  other  and  further  relief  as  to  the  court 
should  seem  meet  and  equitable.  The  de- 
fendants Mayne  and  wife  were  without  the 
Jurisdiction  of  the  court  and  service  of  sum- 
mons upon  them  was  made  by  publication. 
The  defendants  did  not  appear  in  the  action, 
and  on  November  5,  1907,  a  Judgment  and 
decree  was  entered  against  them  in  accord- 
ance with  the  prayer  of  the  complaint.  The 
complaint  was  silent  concerning  the  posses- 
sion of  the  property,  but  it  was  recited  In 
the  decree  that  the  property  was  vacant 
and  unoccupied.  On  August  18,  1909,  more 
than  one  year  after  the  Judgment  bad  been 
entered,  but  less  than  two  years  thereafter, 
the  present  appellants,  William  Loewi  and 
Josephine  Loewi,  as  the  successors  in  in- 
terest of  C.  B.  Mayne  and  wife,  petitioned 
the  superior  court  of  Franklin  county  to  va- 
cate the  decree,  to  substitute  the  petitioners 
as  parties  defendant  in  the  place  of  Mayne 
and  wife,  and  allow  them. to  appear  and  de- 
fend the  action.  The  petition  set  forth  facta 
Kufflcient  to  constitute  a  defense  to  the  ac- 
tion, and  facts  tending  to  excuse  the  failure 
of  their  predecessors  in  interest  to  appear 
and  defend  in  the  original  action  within  the 
60-day  period  limited  by  the  statutes.  To 
the  petition  the  plaintiffs  demurred  on  the 
ground,  among  others,  that  it  was  not  made 
within  the  time  limited  by  law.  The  trial 
Judge  sustained  the  demurrer  on  the  ground 
stated,  and,  after  the  petitioner  had  refused 
to  plead  further,  entered  an  order  dismissing 
the  petition.  This  appeal  Is  from  the  order 
so  entered. 

[1J  The  general  statutes  relating  to  the  va- 
cation and  modification  of  Judgments  (Rem. 
&  Bal.  Code,  i  464  et  seq.)  and  the  general 
statute  relating  to  the  vacation  of  Judgments 
when  there  has  been  no  personal  service  of 
the  summons  on  the  Judgment  obligors  with- 


in the  Jurisdiction  of  the  court  (Id.  {  235) 
limit  the  time  within  which  an  application 
can  be  made  to  vacate  a  Judgment  for  the 
causes  therein  set  forth  to  one  year  after 
the  rendition  of  the  Judgment  These  stat- 
utes comprise  all  of  the  statutory  grounds 
for  the  vacation  of  Judgments  except  la  a 
single  class  of  cases,  namely,  actions  to  re- 
cover possession  of  real  property  where  the 
service  Is  by  publication  and  Judgment  given 
for  failure  to  answer.  By  section  806  of  the 
Code  it  Is  provided  that  in  such  actions  and 
In  such  cases  the  defendant  or  bis  succes- 
sor in  interest  shall  be  entitled,  upon  appli- 
cation made  at  any  time  within  two  years 
from  the  roadltion  of  the  Judgment  and  the 
payment  of  the  costs  of  the  action,  to  an  or- 
der vacating  the  Judgment  and  granting  blm 
a  new  trial.  The  appellants  contend  that 
the  action  In  question  was  an  action  to  re- 
cover possession  of  real  property,  and  hence 
subject  to  the  special  rule  applicable  to  such 
actions.  Whether  it  is  such  an  action  or 
not  is  the  sole  question  presented  on  this 
appeal. 

That  the  action  is  ostensibly  an  action  to 
quiet  title  to  real  property  rather  than  one 
to  recover  the  possession  thereof  is  made 
clear  by  an  examination  of  the  allegations 
of  the  complaint  and  the  prayer  for  the  re- 
lief sought,  the  substance  of  which  we  have 
hereinbefore  set  out.  It  is  evident  also,  that 
the  appellants  did  not  need  to  resort  to  the 
courts  to  obtain  possession  of  the  property. 
It  was  at  that  time  vacant  and  unoccupied, 
and  was  subject  to  be  taken  into  physical 
possession  by  mere  occupancy  on  their  part 
But  there  were  adverse  claims  to  the  prop- 
erty which  the  plaintiffs  desired  to  remove, 
and  the  question  is,  Could  they  do  so  with- 
out bringing  an  action  to  recover  possession 
within  the  meaning  of  section  806  of  the 
Code  above  cited?  In  other  words,  to  there 
a  distinction  between  an  action  to  recover 
possession  of  real  property  and  an  action  to 
quiet  title  to  real  property.  We  think  there 
Is,  and  that  this  distinction  is  pointed  out 
in  the  statutes  themselves.  By  section  78.5 
of  the  Code  (Rem.  &  Bal.  Code)  It  is  pro- 
vided that  any  person  "having  a  valid  sub- 
sisting interest  In  real  property,  and  a  right 
to  the  possession  thereof,  may  recover  the 
same  by  action  in  the  superior  court  of  the 
proper  county,"  and  "may  have  Judgment  in 
such  action  quieting  or  removing  a  cloud 
from  plaintiff's  title."  The  fact  that  the 
two  forms  of  relief  are  specially  provided  for 
shows  that  in  the  mind  of  the  lawmaker  the 
one  did  not  Include  the  other.  Then  again 
by  section  809  of  the  Code  (Id.)  it  is  provid- 
ed that  any  person  in  possession  by  himself 
or  by  his  tenant  of  real  property,  or  when 
such  real  property  Is  not  in  the  actual  pos- 
session of  any  one,  may  maintain  a  civil 
action  against  any  person  claiming  any  in- 
terest therein  for  the  purjMse  of  determining 
such  claim  or  interest    This  we  think  like- 
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wise  aatborlzes  an  action  to  be  brought  to 
remore  a  cloud  from  or  to  quiet  title  to  real 
property,  without  including  therein  the  spe- 
cific relief  of  a  recovery  of  the  possession  of 
Buch  property.  We  have  not  overlooked  the 
contention  that  this  latter  section  applies 
only  to  those  cases  where  the  plaintiff  is 
claiming  title  under  a  patent  from  the  Unit 
ed  States,  and  that  the  plaintiffs  in  the  case 
at  bar  did  not  so  claim  In  their  complaint 
But  this  clause  of  the  statute  means  nothing 
more  than  that  the  title  to  the  land  must 
have  passed  from  the  government  of  the 
United  States  by  patent  in  order  that  the 
claimant  may  maintain  such  an  action,  not 
that  the  claimant  must  be  the  very  person 
to  whom  the  patent  was  issued.  It  Is  true, 
«l8o,  that  the  plaintiffs  did  not  specifically 
allege  that  they  claimed  title  to  the  specific 
property  under  patent  from  the  United 
States,  but  they  did  allege  that  they  were 
the  owners  of  the  same  in  fee,  which  suffi- 
ciently complies  with  the  requirements,  es- 
pecially against  an  objection  made  for  the 
first  time  after  Judgment.  Again,  it  la  said 
that  the  action  to  quiet  title  is  essentially 
an  action  to  recover  possession,  and  that  this 
court  has  heretofore  so  held.  Brown  v.  Bald- 
win, 46  Wash.  106,  89  Pac.  483,  Carlson  r. 
Curren,  48  Wash.  240,  03  Pac.  315,  and  Oar- 
Tey  V.  Garvey,  52  Wash.  516,  101  Pac.  46, 
are  cited  as  maintaining  the  position,  but  we 
think  the  appellants  have  misunderstood 
these  cases.  In  the  first  of  the  cited  cases 
we  are  unable  to  find  anything  which  touches 
upon  the  question  here  at  issue.  The  case  is 
too  long  to  be  even  epitomized  here,  but  the 
principle  announced  was  that  an  action  of 
equitable  cognizance  would  He  in  the  first 
Instance  to  recover  possession  and  quiet  ti- 
tle to  real  property  when  the  right  to  recover 
was  based  on  equitable  principles,  and  that 
there  was  no  necessity  to  resort  to  the  com- 
mon-law action  of  ejectment  in  such  cases, 
overruling  Spitbill  t.  Jones,  3  Wash.  290, 
28  Pac.  531.  and  other  cases  holding  the 
contrary  doctrine.  It  was  not  held  that  an 
action  to  quiet  title  was  essentially  an  ac- 
tion to  recover  the  possession  of  real  prop- 
erty. In  the  second  case  the  doctrine  of 
Brown  v.  Baldwin  was  afiirmed.  The  third 
case  contains  language  that,  when  dissociat- 
ed from  the  facts  of  the  case,  seems  to  sup- 
port the  appellant's  contention.  But  that 
was  an  action  brought  by  one  out  of  pos- 
session against  one  in  possession  to  cancel 
and  set  aside  certain  deeds  which  appeared 
as  clouds  upon  the  appellant's  title.  The 
court  said  that  the  right  of  possession  was 
not  in  question,  that  the  right  depended  up- 
on the  title  and  followed  It,  and  that  in 
quieting  title  in  the  respondent  the  court 
necessarily  adjudicated  the  right  of  posses- 
sion; bence  it  was  not  error  for  the  court 
to  award  possession  In  Its  decree.     But  it 


was  not  said  that  all  actions  to  quiet  title 
were  essentially  actions  to  recover  possession 
of  real  property,  and  from  the  nature  of 
things  they  could  not  be,  as  witness  the  ac- 
tion brought  by  a  person  In  possession  of 
real  property  to  quiet  title  thereto.  We  con- 
clude, therefore,  that  the  petitioners  were 
not  entitled  to  have  the  judgmoit  vacated  as 
of  right 

[2]  It  Is  said  finally  that  the  Judgment  was 
obtained  by  the  plaintiffs  through  fraud  prac- 
ticed upon  the  court  and  that  where  fraud 
is  alleged  the  court  is  not  limited  to  one 
year  in  which  to  set  aside  a  Judgment  But 
we  think  It  is  so  limited  where  the  appli- 
cation is  made  under  the  provisions  of  the 
statutes  relating  to  the  vacation  of  Judg- 
ments. The  inquiry  into  the  right  to  vacate 
is  limited  in  this  form  of  proceeding.  The 
petition  to  vacate  alone  practically  controls 
the  issues;  the  statute  providing  that  ap- 
plications to  vacate  Judgments  (except  for 
certain  specified  causes  of  which  fraud  is 
not  one)  shall  be  by  petition,  that  the  peti- 
tion shall  be  deemed  denied  without  answer, 
and  that  the  cause  of  the  petition  shall  alone 
be  tried.  To  set  aside  a  Judgment  on  the 
ground  of  fraud  after  the  statutory  period 
has  expired,  where  the  fraud  does  not  ap- 
pear upon  the  face  of  the  record,  we  think 
there  must  be  an  action  in  the  nature  of  a 
suit  in  equity  brought  in  the  regular  way  in 
which  the  defendants  shall  have  the  oppor- 
tunity to  set  up  any  and  all  such  defenses 
as  they  may  have. 

The  application  to  vacate  was  properly  de- 
nied, and  the  order  appealed  from  will  stand 
afltrmed. 

GOSB,  PARKER,  and  MOUNT,  3J.,  coo- 
cur. 

($T  Waah.  478) 
HARDER  et  at  t.  JUTTHEWS. 

(Supreme  Court  of  Washington.     March   IS, 
1912.) 

Municipal  Cobpobations  (J705»)— Injubibs 
IM  Street— CoNTHiBUTOBT  Negligence. 
When  struck  by  defendant's  automobile 
plaintiff  was  attempting  to  diagonally  cross  a 
crowded  street  near  the  middle  of  the  block, 
while  looking  nearljr  opposite  to  the  direction 
she  was  going,  and  stepped  from  behind  an  ex- 
press wagon  into  the  part  of  the  street  ordi- 
narily filled  with  vehicles  without  looking,  and 
was  struck.  EM,  that  plaintiff  was  guilty  of 
contributory  negligence,  barriDg  recovery,  not- 
withstanding defendaDt  ■  negligence. 

[Ed.  Note.— For  other  cases,  see  Monicipal 
Corporations,  Cent  Dig.  fi  161B-1617:  Dec. 
THk.  i  705;*  Highways,  Cent  Dig.  {{  470-4(W, 
470.] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Henry  U  Kennan, 
Judge. 

Action  by  Marie  Harder  and  another 
against    Aldridge    A.    Matthews.      From    a 
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Judgment  dtsmtsslng  tbe  action,  plaintiffs  ap- 
peal.    Affirmed. 

Laugbon,  Lavin  &  FitzGerald,  for  appel- 
lants. Graves,  Kizer  A  Graves,  for  respond- 
ent 

MOUNT,  3.  Action  for  personal  Injuries. 
The  trial  court,  at  the  close  of  the  evidence 
for  the  plaintiff,  directed  a  verdict  for  the 
defendant,  upon  tbe  ground  that  the  plaintiff 
Marie  Harder  was  guilty  of  contributory 
negligence,  on  account  of  which  she  was  In- 
jured. The  action  was  therefore  dismissed. 
Plaintiffs  have  appealed. 

Mrs.  Harder  was  struck  by  an  automobile 
which  was  being  driven  by  the  defendant. 
Just  prior  to  her  injury,  she  was  walking 
along  the  sidewalk  upon  the  north  side  of 
Sprague  avenue  In  the  city  of  Spokane.  This 
avenue  runs  east  and  west.  It  Is  Intersect- 
ed at  right  angles  by  Madison  street  to  tbe 
west  and  by  Monroe  street  to  the  east  Tbe 
distance  between  Madison  and  Monroe  streets 
Is  about  600  feet  on  Sprague  avenue.  Mrs. 
Harder,  on  the  evening  of  January  28,  1911, 
was  walking  east  on  the  sidewalk  on  the 
north  side  of  Sprague  avenue.  When  she 
reached  about  the  middle  of  the  block  be- 
tween Madison  and  Monroe  streets,  she  look- 
ed back  and  saw  a  street  car  coming  east  on 
Sprague  avenue.  The  car  stopped  on  tbe 
east  side  of  Madison  street  She  desired  to 
get  on  the  car.  She  knew  it  would  stop  on 
the  east  side  of  Monroe  street  to  take  pas- 
sengers there;  and  she  knew  that  she  would 
tiave  to  hurry  to  readi  tbe  sonth  side  of 
Spragne  avenue  and  the  east  side  of  Monroe 
street  in  order  to  catch  tbe  car.  She  at- 
tempted to  cross  Sprague  avenue  In  a  diag- 
onal or  southeasterly  direction  from  a  point 
about  150  feet  west  from  Monroe  street. 
Spragne  avenue  at  that  time,  the  witnesses 
say,  "was  a  busy  street"  meaning  that  there 
were  a  number  of  vehicles  of  different  kinds 
passing  in  each  direction  upon  tbe  street. 
The  dty  ordinance  required  vehicles  travel- 
ing west  upon  that  street  to  keep  to  the  north 
side  of  the  street,  while  those  traveling  east 
were  required  to  keep  on  the  south  side. 
When  Mrs.  Harder  started  to  cross  the  street 
she  says  she  looked  east  and  saw  no  vehi- 
cles coming.  An  express  wagon  was  stand- 
ing near  the  sidewalk  curb  on  the  north  side. 
This  express  wagon  was  a  short  distance 
away  from  her.  Boxes  and  trunks  were  be- 
ing loaded  upon  it,  and  it  obstructed  her 
view  of  the  street  beyond  to  the  eastward. 
When  she  came  within  a  short  distance  of 
the  express  wagon,  somewhere  between  7  and 
12  feet  she  started  diagonally  across  the 
street,  looking  toward  the  street  car.  At 
that  time  the  defendant  was  driving  west 
in  bis  automobile  along  Sprague  avenue. 
He  ran  within  2  or  8  feet  of  tbe  express 
wagon,  the  witnesses  say,  at  about  the  rate 


of  25  miles  per  bonr.  Mrs.  Harder  did  not 
see  the  automobile,  and  tbe  defendant  did 
not  see  Mrs.  Harder,  until  after  tbe  acci- 
dent Tbe  result  was  that  Mrs.  Harder  was 
struck  by  the  auto  upon  her  right  knee  and 
was  injured. 

It  is  apparent  that  Mrs.  Harder  was  gollty 
of  negligence  which  caused  her  injury.  She 
was  attempting  to  cross  a  busy  street  at  a 
place  where  pedestrians  were  not  supposed 
to  cross.  She  was  looking  in  a  direction 
nearly  opposite  to  the  direction  she  was  go- 
ing. She  walked,  no  doubt,  rapidly,  for  she 
was  hurrying  to  catch  a  car.  She  emerged 
from  behind  an  express  wagon  into  tbe  path 
of  vehicles,  without  looking  for  approaching 
vehicles.  Her  negligence  Is  manifest  She, 
no  doubt,  bad  a  right  to  cross  tbe  street  at 
any  place  she  chose;  but  when  she  attempt- 
ed to  cross  at  a  point,  other  than  one  pro- 
vided for  pedestrians,  she  was  required  to 
nse  greater  care  than  when  she  crossed  at  a 
point  provided  for  pedestrians,  and  where 
drivers  of  vehicles  are  required  to  be  on 
the  lookout  for  pedestrians.  For  a  much 
stronger  reason,  when  she  walked  out  from 
behind  tbe  express  wagon,  where  she  conid 
not  see  approaching  vehicles,  and  where 
drivers  thereof  could  not  see  her,  and  where 
she  knew  that  vehicles  were  likely  to  ap- 
proach, it  was  her  plain  duty,  in  the  exer- 
cise of  ordinary  care  In  emerging  therefrom, 
to  look  in  the  direction  she  was  going.  If 
she  had  done  this,  she  would  have  seen  the 
defendant  and,  no  doubt,  have  avoided  tlie 
Injury.  Her  own  negligence  prevents  her 
recovery,  even  though  tbe  auto  was  being 
driven  at  the  rate  of  25  miles  per  hour,  as 
the  plaintiffs  endeavored  to  prove  by  evi- 
dence which  la  far  from  satisfactory.  This 
rule  is  well  established.  Fluhart  v.  Seattle 
Electric  Company,  118  Fac.  51,  and 
there  cited. 

Tbe  Judgment  is  affirmed. 

MORRIS  and  ELLIS,  JJ.,  concdK. 


(«7  Wash.  496) 

HAYWORTH  v.  McDONALD  et  aL 

(Supreme  Court   of  Washington.     Blarch   18^ 
1012.) 

1.  Affeai.  ano  Errob  ({  629*)  — Rktikw  — 
Record — Affidavits. 

Affidavits  filed  to  support  a  motion  to  va- 
cate a  default  judgment,  though  referred  to  and 
made  a  part  of  the  motion  by  reference,  could 
not  be  considered  on  appeal,  where  it  was  at- 
tempted to  make  them  a  part  of  tbe  record  by 
mere  certification  of  the  clerk,  instead  of  bring- 
ing tbem  into  the  record  by  statement  of  facts. 
[Ed.  Note. — For  other  cases,  see  Api>eal  and 
Error,  Cent  Dig.  K  2374,  2389-2393;  Dec  Dig. 
S  529.»] 

2.  JuDoueirr  (I  128*)— Defaolt  —  Faxluxb 
TO  Answeb— KiLiNO  or  Answbb— Tnn. 

An  answer  not  served  on  plaintiff,  and 
filed  without  leave  of  court  after  a  default  had 
been  taken  and  entered,  did  not  constitute  such 
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«n  appearance  In  the  case  as  would  prevent  the 
«ntr7  of  a  jodgment  on  the  default 

[Bd.  Note.— For  other  cases,   see  Judgment, 
Cent.  Dig.  {{  237.  238;   Dec.  Dig.  |  128.*] 
S.  Judgment  (S  354*)  —  Action  on  Bond— 

Jddoment— Validitt. 

Where  an  attachment  bond  was  m  the 
penal  sum  of  $3,000,  a  judgment  entered  there- 
on in  that  sum  and  an  additional  ?400  as  attor- 
ney fees  and  $21.60  costs  was  not  void  on  its 
face  because  In  excess  of  the  penalty  of  the 
bond,  but  was  at  mbst  erroneous  only  and  sub- 
ject to  correction  by  appeal  or  by  some  revis- 
ory method,  and  not  subject  to  motion  to  va- 
cate. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  601,  703,  704;   Dec.  Dig.  (  854.»1 

4.    COBPOBATIONS   (J  642*)  —  ACTIONeH-VKNUIC 
— "TBAN8ACTINQ  BUSINESS." 

Under  a  statute  authorizing  actions  against 
«  corporation  in  any  county  in  which  it  trans- 
acts business  or  transacted  business  at  the 
time  the  cause  of  action  arose,  where  a  cor- 
poration instituted  suit  by  attachment  in  a 
county  and  executed  and  filed  an  attachment 
bond  in  such  suit,  it  thereby  "transacted  busi- 
ness" in  that  cooiity  so  as  to  authorize  action 
Against  it  on  the  bond  therein. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  Sf  2520-2527;  Dec.  Dig.  { 
«42.» 

For  other  definitions,  see  Words  and  Phrases, 
ToL  8,  pp.  7058-7060,  7818.] 

Mount,  J.,  dissenting. 

Department  L  Appeal  from  Superior 
<:!ourt,  Douglas  County;  R.  S.  iSteiner,  Judge. 

Action  by  Wilfred  F.  Hayworth  against 
George  M.  McDonald  and  others.  From  a 
Judgment  in  favor  of  plaintiff  and  from  an 
order  denying  a  motion  to  vacate  the  Judg- 
ment, defendants  appeal.    Affirmed. 

Sam  B.  Hill  and  W.  A.  Reneau,  for  appel- 
lants.   McGuire  &  Hannan,  for  respondent 


FUIiLBRTON,  J.  Some  time  In  Septem- 
ber, 1909,  Geo.  M.  McDonald  and  Jesse  T. 
Cnll,  then  copartners  doing  business  as  Geo. 
M.  McDonald  &  Co.,  began  an  action  in  the 
.superior  court  of  Douglas  county  against 
Wilfred  F.  Hayworth  to  recover  the  sum  of 
$1,000  and  interest  alleged  to  be  due  upon  a 
promissory  note  which  the  respondent  had 
theretofore  made  and  delivered  to  them.  At 
the  time  of  the  commencement  of  the  action, 
the  appellants  caused  an  attachment  to  issue 
against  the  property  of  Hayworth  based  on 
the  grounds  that  he  was  about  to  remove  a 
part  of  his  property  from  the  state  of  Wash- 
ington with  the  Intent  to  defraud  his  cred- 
itors, and  was  about  to  convert  a  part  there- 
of into  money  with  Intent  to  place  it  beyond 
the  reach  of  his  creditors.  The  attachment 
t>ond  was  executed  in  the  sum  of  $3,000,  and 
was  conditioned  as  required  by  statute.  It 
did  not  bear  the  signature  of  the  plaintiff  in 
the  action,  but  was  signed  by  Geo.  M.  Mc- 
Donald &  Co.,  Inc.,  a  corporation,  and  by 
two  other  persons  named  in  the  body  of  the 
bond  as  sureties;    the  corporation  not  being 


named  therein  either  as  principal  or  surety. 
Pursuant  to  the  writ  of  attachment,  the 
sheriff  of  Douglas  county  seized  certain  per- 
sonal property  belonging  to  Hayworth  on  Oc- 
tober 7,  1909,  and  held  the  same  until  April 
20,  1910,  when  the  attachment  was  dissolved 
and  the  writ  discharged  on  the  procurement 
of  Hayworth. 

Thereafter  and  on  June  14,  1910,  the  re- 
spondent Hayworth  began  an  action  In  the 
superior  court  of  Douglas  county  against  the 
plaintiffs  in  the  attachment  action  and  the 
sureties  upon  the  bond,  including  the  corpo- 
ration Geo.  M.  McDonald  &  Co.,  Inc.,  to  re- 
cover for  wrongfully  suing  out  the  attach- 
ment. Personal  service  of  the  summons  and 
complaint  was  made  upon  all  of  the  defend- 
ants on  June  25,  1910;  the  service  upon  the 
corporation  being  made  in  Grant  county,  as 
the  return  recites,  at  "their  usual  place  of 
business."  On  July  16,  1910,  the  plaintiff 
moved  for  default  against  the  defendants 
for  failing  to  appear  In  the  action,  accom- 
panying bis  motion  with  the  usual  proofs 
showing  that  no  appearance  had  been  made. 
The  motion  was  granted  by  the  court  com- 
missioner of  Douglas  county,  and  the  default 
of  each  of  the  defendants  was  formally  enter- 
ed. On  July  19,  1910,  the  cleric  of  the  court 
received  and  filed  what  purported  to  be  an 
answer  to  the  complaint  It  was  not,  how- 
ever, accompanied  by  any  proof  of  service. 
On  July  27,  1910,  the  plaintiff  produced  proofs 
of  his  cause  of  action  before  the  court  com- 
missioner, and  the  commissioner  on  that  day 
made  findings  of  fact  to  the  effect  that  the 
plaintiff  had  been  damaged  in  a  sum  of  mon- 
ey in  excess  of  the  penalty  named  in  the 
bond,  and  entered  judgment  in  appellant's 
favor  against  each  and  all  of  the  defendants 
for  that  sum,  namely,  $3,000  together  with 
an  attorney's  fee  of  $400,  and  costs  of  the 
action  taxed  at  $21.60. 

On  August  2,  1910,  the  defendants  by  their 
attorney  moved  to  set  aside  the  judgment 
and  open  the  default,  reciting  in  the  motion 
that  they  had  a  good  and  sufficient  defense 
to  the  action,  and  that  within  20  days  after 
the  service  of  summons  upon  them,  namely, 
July  15,  1910,  they  had  served  upon  the  at- 
torneys of  record  an  answer  In  said  cause, 
and  had  caused  the  same  to  be  tiled  with  the 
cleric  of  the  court  wherein  the  action  was 
pending,  and  that  the  same  was  on  file  when 
the  judgment  in  the  action  was  taken.  The 
motion  recited  that  it  was  Itased  on  the  rec- 
ord and  files  in  the  action,  and  upon  the  affi- 
davit of  their  attorney  thereto  annexed  and 
"by  reference  hereto  made  a  part  of  the  mo- 
tion." This  motion  was  overruled  by  an  or- 
der entered  on  December  8,  1910.  The  ap- 
peal before  ns  was  taken  on  March  3,  1911. 
It  purports  to  be  taken  from  the  Judgment 
of  July  27,  1910,  as  well  as  the  order  refus- 
ing to  vacate  the  same  entered  December  8, 
1910. 
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[1]  Tbe  appellants  failed  to  propose  or 
Uave  certified  Into  this  court  any  statement 
of  facts,  and  the  case  Is  here  ou  a  tran- 
script of  so  much  of  the  record  as  the  ap- 
I^ellants  have  seen  fit  to  direct  the  clerk  to 
transmit  to  this  court.  In  the  record  so  cer- 
tified are  copies  of  two  affidavits  filed  for 
use  on  the  motion  to  vacate  the  Judgment. 
The  respondent  objects  to  the  consideration 
of  these  affidavits  on  this  appeal  on  the 
grounds  that  they  are  not  properly  a  part  of 
the  record;  the  same  being  in  the  nature  of 
evidence  which  can  only  be  brought  to  this 
court  by  a  statement  of  facts.  This  objec- 
tion is  well  taken.  We  have  in  a  long  line 
of  cases  held  that  affidavits  filed  as  proof  of 
particular  facts  cannot  be  made  a  part  of 
the  record  In  this  court  by  the  mere  certifi- 
cation of  the  clerk.  State  ▼.  Lee  Wing  Wah, 
53  W^ash.  294,  101  Pac.  8T3;  Sakai  v.  Keeley, 
119  Fac.  190,  and  cases  cited.  The  appel- 
lants contend,  however,  that  the  affidavit 
filed  in  behalf  of  the  appellants  is  before  tbe 
court  because  attached  to  the  motion  and 
especially  referred  to  therein,  thus  falling 
within  the  rule  of  State  v.  Vance,  29  Wash. 
435,  70  Pac.  34.  The  case  cited  was  some- 
what peculiar  in  Its  facts.  The  affidavit 
there  referred  to  was  "an  Integral  and  in- 
separable part  of  the  motion,  attached  there- 
to, constituting  a  part  thereof,"  and  tbe 
court  expressly  recited  in  its  order  that  it 
"had  read  the  same  in  support  of  the  mo- 
tion." Moreover,  there  was  a  statement  of 
facts  in  the  case  in  which  all  of  tbe  evidence 
material  to  inquiry  before  the  superior  court 
was  incorporated.  In  tbe  case  at  bar  there 
is  no  statement  of  facts;  it  is  not  shown 
that  the  court  based  its  order  upon  the  affi- 
davit, nor  is  it  shown  that  there  were  not 
other  and  opposing  proofs  in  the  record  ou 
the  same  subject.  These  differences  clearly 
show  the  inapplicability  of  the  case  cited  to 
tbe  facts  of  tbe  case  at  bar.  The  appellant 
cannot  successfully  claim  to  have  been  mis- 
led by  the  case  cited.  That  no  such  result 
might  follow,  this  court  early  took  occasion 
to  point  out  the  differences  between  that 
case  and  the  ordinary  case  where  affidavits 
were  attached  to  a  motion  and  certified  into 
this  court  by  the  clerk  as  a  part  of  ttie  mo- 
tion. This  the  court  did  in  the  case  of  Chev- 
alier &  Co.  v.  Wilson,  30  Wash.  227,  70  Pac. 
487,  where  It  was  expressly  held  that  there 
was  no  intention  by  the  case  of  State  v. 
Vance  to  overrule  the  previous  cases  in 
which  the  rule  now  adhered  to  was  laid 
down.  Tbe  reason  for  the  rule  as  we  have 
announced  it  is  plain.  If  the  court  recog- 
nized the  practice  here  contended  for,  it 
would  either  review  the  orders  of  the  lower 
court  upon  a  partial  and  incomplete  record, 
or  it  would  place  upon  the  respondent  the 
duty  of  making  up  the  record  on  appeal. 
We  are  clear  that  the  affidavits  certified  into 
the  transcript  by  the  clerk  cannot  be  consid- 
ered as  a  part  of  the  record  on  this  appeal. 


[2]  With  these  affidavits  eliminated,  there 
is  only  one  question  open  for  review,  namely. 
Is  tbe  judgment  sought  to  be  vacated  void 
upon  its  face,  or  on  the  face  of  the  record 
properly  before  us?  The  first  contention  in 
this  respect  is  that  the  judgment  was  en- 
tered after  an  answer  had  been  filed  putting 
in  issue  the  material  allegations  of  tbe  com- 
plaint. But  the  objection  to  this  is  that  tbe 
answer  Is  Improperly  in  the  record.  It  was 
filed  after  deftiult  had  been  taken  and  enter- 
ed, and  without  leave  of  the  court,  and 
was  not  served  upon  the  plaintiff.  This  did 
not  constitute  such  an  appearance  In  the 
case  as  the  statutes  contemplate,  and  tbe 
court  properly  proceeded  to  enter  judgment 
In  disregard  of  the  answer. 

[3]  Next,  it  is  said  that  a  judgment  was 
entered  against  the  bondsmen  obligated  on 
the  bond  sued  upon  in  excess  of  the  penalty 
thereof.  As  we  have  stated,  the  penalty  of 
the  bond  was  in  the  sum  of  $3,000,  while 
the  judgment  was  in  that  sum,  together  witb 
the  sum  of  $400  taxed  as  attorney  fees,  and 
$21.60  taxed  as  costs,  l^ere  may  be  some 
question  whether,  under  the  statute,  an  at- 
torney fee  and  the  costs  of  the  action  may 
be  recovered  against  the  obligors  on  an  at- 
tachment bond  In  excess  of  tbe  penalty  fixed 
therein;  but,  if  It  be  so  conceded,  tbe  fact 
does  not  render  the  judgment  void.  It  would 
be  error  merely  which  must  be  corrected  by 
an  appeal  from  the  judgment,  or  by  some  re- 
visory proceeding  afforded  by  the  statute  at- 
tacking tbe  judgment  upon  this  ground.  It 
was  not  so  attacked  in  this  case.  This  ob- 
jection appears  to  have  been  raised  In  this 
court  for  the  first  time;  at  least,  this  ground 
was  not  made  an  integral  part  of  the  motion 
to  vacate  the  judgment. 

[4]  Finally,  it  is  said  that  the  judgment  Is 
void  as  to  tbe  corporation  because  not  brought 
in  a  county  where  the  corporation  has  an 
office  for  the  transaction  of  business,  or  In 
a  county  where  some  person  resides  upon 
whom  process  may  be  served  against  tbe 
corporation.  McMaster  v.  Advance  Thresher 
Co.,  10  Wash.  147,  38  Pac.  760,  and  the  cases 
following  that  case,  are  cited  as  maintaining 
the  contention.  Bat  tbe  statute  has  been 
materially  changed  since  these  cases  were 
determined.  It  is  now  provided  that  an  ac- 
tion against  a  corporation  may  be  brought 
in  any  county  In  which  the  corporation 
transacts  business,  or  transacted  business  at 
the  time  tbe  cause  of  action  arose.  Tliere 
is  nothing  in  the  record  that  tends  to  show 
that  the  corporation  in  question  does  not 
transact  business  in  Douglas  county,  the 
county  bi  which  the  action  was  brought,  and 
the  court  will  presume,  in  the  absence  of 
some  showing  to  the  contrary,  that  it  did  so 
transact  business.  Furthermore,  tbe  execu- 
tion of  tbe  bond  which  gives  rise  to  the 
cause  of  action  against  it  was  executed  by  it 
for  use  in  Douglas  county.  This  would  l>e 
such  a  transaction  of  business  in  that  conn- 


Digitized  by 


Google 


Wash.) 


DAVIES  T.  CITY  OF  SEATTLE 


987 


ty  as  to  authorize  an  action  upon  the  bond 
therein. 

There  Is  no  reversible  error  In  the  record, 
and  the  judgment  will  stand  affirmed. 

PARKER  and  GOSE,  JJ.,  concur. 

MOUNT,  J.  I  cannot  agree  that  a  Judg- 
ment upon  a  bond  may  be  taken  for  more 
than  the  face  of  the  bond  with  costs.  I 
therefore  dissent. 


DAVIES  et  aL  7.  CITY  OP  SEATTLE  et  ai 

(Supreme   Court   of  Washington.     March   19, 
1912.) 

1.  Master  and  Servant  (§  13*)— Statutobt 
Regulations — Hours  of  Service. 

Laws  1903,  c.  44,  §  1,  providing  that  work 
done  for  the  state  or  any  political  subdivision 
shall  be  performed  in  work  days  of  not  more 
than  eight  hours  each,  is  violated  by  requir- 
ing a  teamster  employed  by  a  city  to  harness 
and  unharness,  hitch  and  unhitch  his  team, 
collect  his  tools,  and  grease  his  wagon,  when 
necessary,  in  addition  to  working  eight  hours 
a  day. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  t  14;    Dec.  Dig.  I  13.*] 

2.  Statutes  (S  181*)  —  Construction— Con- 
venience. 

If  the  meaning  of  a  statute  is  clear,  its 
inconvenience  cannot  be  considered  by  the 
courts. 

lEd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  i§  259,  263;    Dec.  Dig.  §  181.»] 

3.  Injunction  (f  7*)— Remedy  at  Law— Ade- 

QUACT. 

A  remedy  at  law  which  will  defeat  a  right 
to  an  injunction  must  be  complete,  adequate, 
and  certain. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  {  6;    Dec.  Dig.  i  7.»] 

4.  Injunction  (|  7*)— Houas  of  Service  — 
Violation  or  Statute— Remedy. 

A  city,  which  is  requiring  its  employes  to 
work  more  than  ei^ht  hours  a  day  contrary 
to  law,  is  not  prejudiced  by  the  employes  seek- 
ing relief  by  injunction  instead  of  mandamus, 
and  hence  a  decree  granting  an  injunction  is 
not  improper. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  f  6;    Dee.  Dig.  i  7.*] 

5.  Injunction   (J  94*)— Violation  of  Law. 

The  rule  that  an  employe  cannot  enjoin 
his  employer  from  discharging  him  does  not 
prevent  municipal  employes  from  seeking  relief 
against  a  violation  of  the  eight-hour  law  by 
injunction. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  f  165;    Dec.  Dig.  {  94.*] 

Department  1.  Appeal  from  Superior  Court, 
King  County ;   Boyd  J.  Tallman,  Judge. 

Action  by  Ernest  Davies  and  another 
against  the  City  of  Seattle  and  others.  From 
a  judgment  for  plaintiffs,  defendants  appeal. 
Aflirmed. 

Scott  Calhoun  and  James  E.  Bradford,  for 
appellants.  C.  R.  Hawkins  and  Edward 
Judd,  for  respondents. 


GOSE,  3.  Plaintiffs,  at  the  time  of  the 
filing  of  this  bill,  were  employed  by  the  city 
of  Seattle  as  teamsters,  and  as  such  were 
performing  day  labor  In  the  street  depart- 
ment of  the  city.  The  bill  alleges  that  the 
city  was  then  employing  a  great  many  team- 
sters In  the  street  department  as  day  labor- 
ers; that  they  were  so  numerous  that  it  was 
impracticable  to  unite  all  of  them  In  the 
action;  that  the  wrongs  for  which  redress 
is  sought  are  common  to  all  the  men  so  em- 
ployed ;  and  that  the  action  was  prosecuted 
for  the  common  benefit  of  all  such  employes. 
The  bill  further  alleges  that  the  defendants, 
the  city  of  Seattle,  Its  board  of  public  works, 
and  its  superintendent  of  streets,  for  more 
than  60  days  prior  to  the  commencement  of 
the  action  had  required  and  then  required 
the  plaintiffs,  and  all  other  teamsters  em- 
ployed by  the  city  as  day  laborers  in  street 
work,  to  work  more  than  eight  hours  each 
day.  The  prayer  Is  that  the  city.  Its  offi- 
cers and  agents,  be  permanently  enjoined 
from  requiring  the  performance  of  more  than 
eight  hours'  labor  per  day  by  the  plaintiffs 
and  all  others  on  whose  behalf  the  action  is 
prosecuted.  The  defendants  answered  and 
denied  that  the  plaintiffs  were  required  to 
work  more  than  eight  hours  per  day.  There 
was  a  decree  for  the  plaintiffs.  This  a|>- 
peal  followed. 

[1]  The  record  discloses  without  controver- 
sy that  the  city  maintains  five  or  six  barns 
And  owns  its  teams;  that  all  teamsters  per- 
forming day  labor  for  the  street  deiiartnient 
of  the  city  (except  as  hereinafter  noticed) 
are  required  to  go  to  the  barn  each  morning 
where  their  respective  teams  are  kept,  grease 
their  wagons  when  necessary,  harness  and 
hitch  their  teams,  collect  their  tools,  and  be 
at  the  place  of  work,  or,  as  the  wltnes.ses 
put  It,  "on  the  job,"  at  8  o'clock  a.  m.;  and 
that  after  working  eight  hours  "on  the  Job," 
they  are  required  to  return  the  teams  to  the 
bam  and  unhitch  and  unltaruess  them.  The 
appellant  Walters,  the  superintendent  of  the 
street  department  of  the  city,  testified  that 
harnessing  and  hitching  the  team,  driving  It 
to  the  place  where  the  work  was  to  be  done, 
and  returning  it  to  the  bam  and  unhitching 
It  after  the  teamster  had  put  In  eight  hours 
time  on  the  work,  would  ordinarily  consume 
about  one  hour  each  day.  It  further  appears 
that,  where  the  distance  between  the  barn 
and  the  work  is  so  great  as  to  require  more 
time  going  to  and  returning  from  the  work, 
the  city  bears  that  burden. 

Respondents'  cause  of  action  is  based  uiK>n 
the  statute.  Laws  of  1903,  p.  51.  Section  1 
of  this  act,  so  far  as  applicable  to  the  ca.se 
at  bar,  Is  as  follows:  "That  it  is  a  tmrt  of 
the  public  policy  of  the  state  of  Washington 
that  all  work  'by  contract  or  day  labor  done' 
for  it,  or  any  political  subdivision  created 
by  its  laws,  shall  be  performed  in  work  days 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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of  not  more  tban  eight  hours  each,  except  in 
cases  of  extraordinary  emergency."  The 
statute  is  so  clear  In  Its  meaning  and  so  free 
from  ambiguity  that  it  requires  no  construc- 
tion. It  means  what  it  says,  viz.,  as  applied 
to  the  case  at  bar,  that  no  day  laborer  shall 
be  required  to  work  more  than  eight  hours  a 
day  except  in  cases  of  extraordinary  emer- 
gency, and  none  is  claimed  in  this  case.  The 
appellants  offered  evidence  to  the  effect  that, 
in  the  cities  of  Seattle,  Tacoma,  Spokane, 
Everett,  and  Bellingham,  a  custom  has  ob- 
tained, since  the  enactment  of  this  law,  re- 
quiring teamsters  to  work  eight  hours  a  day 
"on  the  Job."  This  testimony  was  offered, 
not  for  the  purpose  of  showing  a  custom  in 
conflict  with  the  statute,  but  as  an  aid  to 
its  interpretation.  In  all  these  cities  a  team~ 
ster  Is  required  to  harness  and  bitch  his 
team,  drive  it  to  the  work,  work  for  eight 
hours  "on  the  job,"  and  then  return  his 
team  to  the  barn  and  unhitch  and  unharness 
it.  In  Everett  the  additional  burden  of 
grooming  the  team  is  put  upon  the  teamster. 
These  witnesses  justified  the  custom  by  say- 
ing that  the  excess  time  put  in  by  the  team- 
ster Is  not  work,  but,  as  they  variously 
termed  it,  "chorlng"  or  "preparing  for  the 
day's  work."  Such  construction  is  a  palpa- 
ble evasion  of  the  law.  The  statute  is  so 
clear  in  its  provisions  that  it  requires  no 
such  aid  in  its  interpretation.  The  respond- 
ents are  only  asking  that  it  be  obeyed.  It 
would  seem,  as  the  learned  trial  court  ob- 
served at  the  close  of  the  trial,  that  there 
could  not  be  two  opinions  as  to  whether 
the  respondents  were  working  more  than 
eight  hours  a  day.  If  the  excess  time  put  in 
by  the  respondents  was  not  work,  then  the 
inquiry  is:  What  is  work,  ond  where  is  the 
dividing  line? 

[2]  The  argument  ab  inconvenienti  is  put 
forth.  This  argument  has  no  place  before  a 
court  where  the  meaning  of  the  statute  Is 
clear.  Such  argument  may  be  persuasive  be- 
fore the  lawmaking  branch  of  the  govern- 
ment. 

[3]  The  appellants  next  contend  tliat  the 
respondents  have  other  remedies,  and  that 
they  can  have  no  injunctive  relief.  In  this 
state  there  Is  but  one  form  of  action  for  the 
enforcement  or  protection  of  private  rights 
and  the  redress  of  private  wrongs,  and  it  is 
called  a  "civil  action."  Rem.  &  Bal.  Code, 
{  153.  The  rule,  however,  has  been  adopted 
in  this  state,  as  in  most  of  the  sister  states, 
that  injunctive  relief  will  not  be  granted 
where  there  is  a  plain,  complete,  speedy,  and 
adequate  legal  remedy.  As  was  said  in 
Phelau  V.  Smith,  22  Wash.  397,  CI  Pac.  31: 
"Incompleteness  and  inadequacy  of  the  legal 
remedy  are  what  determine  the  right  to  the 


equitable  remedy  of  injunction."  The  sau:? 
view  is  announced  in  Grant  v.  Cole,  23  Wa.sh. 
542,  63  Pac.  263.  In  Davis  v.  W^akelee.  l.~> ; 
U.  S.  680,  15  Sup.  Ct.  555,  39  L.  Ed.  578.  it 
is  said:  "It  is  a  settled  principle  of  equity 
jurisprudence  that,  if  the  remedy  at  law  tie 
doubtful,  a.  court  of  equity  will  not  decline 
cognizance  of  the  suit.  •  •  •  Where 
equity  can  give  relief,  plaintiff  ought  not  to 
be  compelled  to  speculate  upon  the  chance  of 
his  obtaining  relief  at  law."  "It  is  not 
enough  that  there  is  a  remedy  at  law.  It 
must  be  as  practical  and  efficient  to  the 
ends  of  justice  and  its  prompt  admlnistra- 
tlon  as  the  remedy  in  equity."  16  Am.  & 
Eng.  Ency.  Law  (2d  Ed.)  355.  One  of  the 
respondents  testified  that,  when  the  team- 
sters protested  against  the  rule  requiring 
them  to  work  more  than  eight  hours  a  day, 
the  subforeman  answered  that  it  was  a  gen- 
eral order,  and  that  they  could  comply  with 
it  or  "quit  the  job." 

The  appellants  argue  that  section  12,  art 
16,  of  the  city  charter,  furnishes  the  re- 
spondents an  adequate  remedy.  It  suffices- 
to  say  that  it  applies  only  to  employes  who 
have   been   discharged. 

[4]  It  Is  further  argued  that  mandamus  is 
the  proper  remedy.  The  respondents  stated 
the  facts  upon  which  they  relied  In  their  bill. 
If  they  were  entitled  to  the  relief  obtained, 
viz.,  to  be  relieved  from  working  more  than 
eight  hours  a  day,  the  city  is  not  prejudiced 
by  the  form  of  the  decree. 

[6j  The  appellants  have  cited  authorities 
to  the  effect  that  an  employ^,  whether  la 
the  service  of  a  municipal  corporation  or  an 
individual,  cannot  maintain  an  action  in  eq- 
uity to  restrain  his  employer  from  discharg- 
ing him.  That  this  is  the  general  rule  may 
be  granted.  But  it  has  no  application  to  the 
case.  The  record  shows  that  the  respondents 
were  content  to  remain  in  the  service  of  the 
city,  and  that  the  city  was  satisfied  with 
their  service.  The  employment  was  mutually 
satisfactory  and  agreeable.  If  the  appel- 
lants' contention  should  be  upheld,  the  re- 
spondents would  be  required  to  continue  to 
work  more  than  eight  hours  a  day  or  "quit 
the  job."  The  law  places  no  such  alternative 
upon  them. 

It  Is  finally  said  that  the  decree  is  to* 
broad.  When  the  record  Is  rend  as  an  en- 
tirety, the  decree  operates  only  in  favor  of 
teamsters  in  the  employ  of  the  city  as  day 
laborers  upon  street  work,  driving  the  city's 
teams. 

The  decree  is  affirmed. 

DUXBAR,  C.  J.,  and  PARKER,  CROW, 
and  CHADWICK,  JJ.,  concur. 
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STATU  ▼.  WAPPENSTBIN. 

(Supreme   Court  of   Waahincton.     March  18, 
1912.) 

1.  IWDICTl«IfT   AKD    IWFOBIIATIOW    (|    125*)— 

Elements    of   Orrxifdx  — SoLiciTiRa    ard 

AccEPTiNQ  Bribe. 

Under  Rem.  &  Bal.  Code,  }  2321,  prohib- 
ItlDK  the  Bolicitini;  and  accepting  of  bribes,  an 
indictment,  charging  in  a  single  count  that  de- 
fendant asked  for,  accepted,  and  received  a 
bribe,  was  not  objectionable  ••  duplidtoua; 
the  rule  being  that  where  a  statute  makes  ei- 
ther of  two  actions  sufficient  to  constitute  a 
crime,  they  are  but  alternative  constituents  of 
the  same  statutory  offense  and  may  be  laid 
conjunctively  in  a  single  count,  and  proof  «f 
either  will  sustain  the  charge. 

[Ed.  Note.— For  other  caaes,  see  Indictment 
and  Information,  Cent  Dig.  H  334-400;  Dec 
Dig.  t  125.*] 

2.  Cbiminai,  Law  (M  *22,  419,  420*)— Evi- 
dence—Heabsat—Corspibact. 

Where,  in  a  prosecution  of  a  chief  of  po- 
lice of  a  city  for  accepting  bribes  for  permit- 
ting the  operation  of  disorderly  houses,  the 
indictment  having  charged  a  conspiracy  be- 
tween defendant  and  two  others,  and  there 
having  been  evidence  already  offered  suflScient 
to  establish  prima  facie  an  agreement  between 
the  three  to  operate  such  places  contrary  to 
law,  for  gain,  evidence  of  a  conversation  and 
transactions  between  the  two,  not  in  defend- 
ant's presence,  was  admissible  as  tending  to 
prove  the  conspiracy,  and  was  not  objection- 
able as  hearsay. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  973-988;  Dec  Dig.  H  422, 
419,  420.»] 

&  Cbiminal  Law  (S  423*)— Evidencb— Acts 
OF  Conspirators. 

Where  several  persons  have  united  for  an 
illegal  purpose,  any  act  done  by  one  of  them, 
or  any  of  them,  or  any  declaration  made  touch- 
ing the  prosecution  of  the  common  purpose 
or  design,  being  regarded  as  the  act  of  all,  is 
admissible  against  all  or  any  one  of  the  con- 
spirators. 

[Ei.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  989-1001;  Dec.  Dig.  { 
423.*] 

4.  Criminal  Law  ({  427*)— Prior  Corrupt 
Aoreeuent  —  Declarations  of  Conspira- 
tors. 

Where,  in  a  prosecution  of  a  police  officer 
for  soliciting  and  receiving  a  bribe,  the  state 
claimed  that  a  conspiracy  existed  between  de- 
fendant and  two  others  to  operate  disorderly 
bouses,  and  there  was  evidence  that  some  six 
weeks  prior  to  the  first  conversation  with  de- 
fendant the  other  two  had  agreed  that  if  G. 
was  elected  mayor  of  the  city  they  would  rent 
such  houses,  and  that  after  the  election  conver- 
sations with  defendant  took  place,  in  which  he 
agreed  to  furnish  protection  in  consideration 
of  certajn  bribe  money  to  be  paid,  such  evi- 
dence was  sufficient  proof  of  a  prior  consum- 
mated corrupt  conspiracy  to  justify  the  ad- 
mission of  acts  and  declarations  of  the  con- 
spirators in  defendant's  absence  against  him. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,   Cent.   Dig.  {{   1012-1017;    Dec.   Dig.   { 

fi.  Criminal  Law  (5  422*)— Acts  and  Dec- 
larations of  Conspirators. 

Where  a  conspiracy  lietween  defendant 
and  two  others  was  an  essential  element  of 
the  crime  of  bribery  charged  and  a  means  to 
its  commission,  though  not  the  gravamen  of 
the  offense,  the  fact  that  defendant  entered  in- 
to the  conspiracy  as  a  means  of  committing 


th«  erim*  of  accepting  a  bribs,  wMeli  k«  alon* 
could  commit,  did  not  render  the  acts  and  dec- 
larations of  his  conspirators  inadmlssibi* 
against  him,  on  the  theory  that  conspiracy  was 
not  the  crime  charged;  proof  of  conspiracy  be- 
ing necessary  to  establish  such  crime. 

[E2d.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ||  984-988;  Dec  Dig.  i 
422.*] 

6.  CRiMiifAL  Law  (I  427*)— Order  of  Faoor 
— ^ACTS  OF  Conspikators. 

An  objection  that,  before  acta  or  declara- 
tions of  co-conspirators  can  be  admitted  in 
further  proof  of  a  conspiracy,  there  must  be 
prior  evidence  aliunde  establishing  prima  facie 
the  existence  of  the  conspiracy,  goes  only  ta 
the  order  of  proof  which  is  within  the  dis- 
cretion of  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1012-1017;  Dec  Dig.  i 
427.*] 

7.  Witnesses  (S  396*)— Impeachmbni>— Ex- 
flanatior. 

A  state's  witness  was  properly  permitted 
to  explain  a  prior  statement  made  before  tta 
investigating  committee  of  the  city  council  in- 
consistent with  his  testimony  at  the  trial  by 
stating  that  when  testifying  before  the  com- 
mittee he  did  not  consider  himself  under  a 
binding  oath  because  he  believed  the  committee 
had  no  authority  to  put  him  under  oatli. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  1261-1264;  Dec  Dig.  i  306.*] 

8.  Criminal  Law  (J  370*)— Evidence— Oth- 
BB  Transactionb— Gdiltt  Knowledge. 

In  a  prosecution  of  a  police  chief  for  ac- 
cepting and  receiving  bribes  to  influence  his 
oBicial  conduct  in  permitting  the  operation  of 
disorderly  houses,  pursuant  to  an  agreement 
with  two  others  as  to  two  particular  houses, 
evidence  as  to  circumstances  relating  to  other 
similar  houses,  in  which  it  was  claimed  de- 
fendant attempted  to  interest  himself  with  a 
view  to  obtaining  money  from  the  proprietors, 
was  admissible  to  show  guilty  knowledge, 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  825-829;   Dec  Dig.  t  370.*! 

9.  Criminal  Law  (|  1160^*)— Trial— Mis- 
conduct of  JuDQjc— Staibmbni  to  Wit- 
ness. 

In  a  prosecution  of  a  police  officer  for  ac- 
cepting bribes  to  influence  bis  official  conduct 
in  permitting  the  operation  of  disorderly 
houses,  a  witness  testified  that  he  had  been 
told  by  defendant  to  see  T.  about  connecting 
two  of  such  places  by  a  bridge  crossing  an 
alley,  and  also  about  iixlng  the  "rents,"  and 
that  T.  stated  he  would  not  take  any  money 
and  turned  him  down.  The  witness  testified 
that  he  went  to  T.  with  money  to  pay  defend- 
ant, when  the  court  asked  the  witness  wheth- 
er defendant  told  him  to  go  to  T.  about  "busi- 
ness," to  which  the  witness  answered  that  he 
did,  but  not  about  money,  when  the  court  told 
the  witness  he  wanted  to  know  the  truth  and 
asked  him  to  state  defendant's  language,  to 
which  defendant  objected,  when  the  court  pro- 
ceeded again  to  get  the  witness  to  answer  as 
to  what  defendant  had  said  that  caused  the 
witness  to  go  and  make  a  proposition  to  T., 
but  the  witness  refused  to  state  that  defendant 
told  him  to  see  T.  about  mone^.  Held,  that 
the  court's  admonition  to  the  witness  that  he 
wanted  to  know  what  defendant  said,  and  if 
defendant  did  not  say  anything  to  him  that  the 
witness  should  say  so,  was  of  distinct  advan- 
tage to  defendant,  and  that  the  court's  ex- 
amination was  not  prejudicial 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  3114-3125;  Dec  Dig.  i 
1166%.*] 
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10.  BbiBEBT    (S   11*)— ffvJDEWCE. 

Evidence  held  to  sustain  a  conrictioD  of  a 
police  chief  of  asking  for  and  receiving  a 
bribe  to  influence  his  action  in  permitting  the 
operation  of  disorderly  houses. 

[Ed.  Note.— For  other  cases,  see  Bribery, 
Cent  Dig.  {  10;    Dec.  Dig.  §  11.*] 

11.  Criminal  Law    (§  510*)  — Accomplicbs— 
Testimony— CoBROBOBATioN. 

Lack  of  corroboration  of  an  accomplice's 
testimony  is  not  alone  sufScient  to  warrant  in- 
terference with  the  verdict  of  a  jury  founded 
on  such  evidence,  as  the  fact  that  a  witness 
is  an  accomplice  goes  only  to  hia  credibility. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f$  1124-1120:  Dec.  Dig.  i 
510  ;•   Adultery,  Cent.  Dig.  S  33.] 

12.  Criminal  Law  (5  508*)  —  Evidence  — 
Witnesses— Intimidation. 

Where  witnesses,  who  testified  for  the 
•tate,  knew  that  the  authorities  had  knowl- 
edge of  other  offenses  committed  by  them  for 
which  they  were  liable  to  prosecution,  and 
hoped  by  telling  all  they  knew  of  the  matter 
concerning  which  accused  was  indicted  and 
on  trial  they  would  place  themselves  in  a  bet- 
ter position  with  the  authorities,  and  were  ad- 
vised that  their  evidence  could  not  be  used 
against  them,  such  facts  did  not  show  that 
they  were  induced  to  testify  by  threats,  intimi- 
dation, or  'improper  influence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  'Cent.  Dig.  Sf  109&-112.3;  Dec.  Dig.  i 
608;*  Witnesses,  Cent.  Dig.  S§  244-248.] 

18.  Criminal  Law  ({  822*)— Instbuotions— 

Reasonable  Doubt. 

The  court  having  first  instructed  aa  to  the 
burden  of  proof,  the  presumption  of  innocence, 
the  difference  in  the  rule  as  to  the  quantum 
of  proof  in  civil  and  criminal  cases,  gave  an 
instruction  on  reasonable  doubt,  in  which  he 
charged  that  when  the  jury  were  morally  aat- 
isfied,  then  they  were  satisfied  beyond  a  rea- 
sonable doubt,  that  they  should  look  carefully 
in  their  minds,  and  if  they  could  say  that  they 
had  no  reasonable  doubt  about  the  matter,  but 
were  morally  certain  of  its  truth,  then  they 
should  act  on  their  conviction  of  such  being 
the  truth,  etc.,  and  followed  the  language  with 
a  plain  statement  that  a  "reasonable  doubt" 
was  one  which  must  arise  from  the  evidence, 
and  that  whatever  conclusion  the  jury  should 
reach  must  rest  on  all  the  facts  and  circum- 
stances of  the  case.  Beld,  that  the  instruc- 
tion  as  a  whole  was  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i|  1090,  1991,  1994,  1995, 
3158;    Dec.  Dig.  t  822.*] 

14.  Criminal  Law  (}  780*)— Instructions— 
"Reasonable    Doubt"  —  "Moballt    Cbb- 

TAIN." 

An  instruction  was  not  objectionable  be- 
cause it  used  the  words  "morally  certain"  aa 
equivalent  to  "beyond  a  reasonable  doubt"; 
such  terms  being  the  legal  equivalents  of  each 
other. 

[E^  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1846-1849,  1904-1922, 
1960,  1967;    Dec.  Dig.  S  780.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  5.  pp.  4577,  4578;  vol  8,  p.  7724;  voL 
7,  pp.  D958-5972;    voL  8,  p.  7779.] 

15.  Criminal  Law  (§  815*)- Instructions— 
Inconsistencies  in  Evidence. 

Where,  in  a  criminal  prosecution,  the  tes- 
timony was  very  voluminous,  and  collateral 
matters  bad  been  introduced  to  show  guilty 
knowledge,  an  instruction  that  if  the  jury 
should  find  discrepancies  or  inconsistencies  in 
the  testimony  of  any  witness,  or  between  the 
testimony  of  witnesses,  or  they  should  find 
themselves  disagreeing  over  various  issues  real 


6t  apparent,  they  sbonM.  ascertain  whether  or 
not  the  discrepancies  or  inconsistencies  or 
points  of  difference  affected  the  main  iaaae  in 
the  case,  and,  if  not,  then  they  should  be  re- 
garded as  immaterial,  and  that  the  important 
question  was  whether  defendant  accepted  a 
bribe  from  two  persons  designated,  it  was  not 
objectionable  as  tending  to  eliminate  from  the 
jury's  consideration  disputed  and  material 
facts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,   Cent.  Dig.  f{  1022,  1980;    Dec   Dig.  | 

16.  Criminal  Law  (|  507*)— "Accomplick"— 
Conspibaot. 

Rem.  &  Bal.  Code,  |  2320,  provides  that 
every  person  who  shall  give,  offer,  or  promise 
a  reward  to  any  person  executing  any  of  the 
functions  of  a  public  officer  with  Intent  to  in- 
fluence him  with  respect  to  his  acts,  shaU  be 
punished,  etc.,  and  section  2321  provides  that 
every  executive  officer  who  shall  ask  or  re- 
ceive any  reward  on  an  agreement  or  under- 
standing that  his  official  acta  shall  be  influ- 
enced thereby  shall  be  punished,  etc.  Held, 
that  where  defendant,  a  chief  of  police,  was 
indicted,  under  section  2321,  for  asking,  ac- 
cepting, and  receiving  a  bribe  from  two  others 
to  influence^  his  official  action  so  as  to  permit 
the  bribe  givers  to  operate  certain  disorderly 
houses,  It  being  charged  that  the  three  con- 
spired to  conduct  such  houses  in  violation  of 
law,  the  bribers,  not  having  conspired  to  bribe 
defendant  and  not  being  punishable  under  sec- 
tion 2321,  were  not  "accomplices"  of  the  de- 
fendant within  the  rule  as  to  corroboratioa  of 
accomplice  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig,  {{  1082-1096;  Dec.  Dig.  i 
507;*   Adultery,  Cent.  Dig.  H  22,  33. 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  pp.  75-79;   vol.  8,  p.  7661.] 

17.  Criminal  Law  (J  50*)- Pbincipais  asd 
Accebsobies— Statutes. 

Rem.  &  Bal.  Code,  }  2007,  aboUsbing  the 
distinction  between  principals  and  accessories, 
and  section  2260,  defining  as  principals  ail 
participants  in  an  offense,  being  general  in 
their  terms,  are  intended  to  meet  cases  not 
otherwise  specifically  provided  for  by  statute, 
and  have  no  application  to  acts  which  by  spe- 
cific and  distinct  statutes  are  expressly  des- 
ignated and  made  the  subject  of  punishment 
as  primary  crimes  in  themselves. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  71-74,  76-81;  Dec.  Dig.  | 
59.*] 

Department  2.  Appeal  from  Superior 
Court,   King  County;    J.  T.  Ronald,  Judge. 

C.  W.  Wappensteln  was  convicted  of  re- 
ceiving a  bribe,  and  be  appeals.     Affirmed. 

Morris  &  Shipley  and  Harold  Preston, 
for  appellant  John  F.  Murphy,  George  H. 
Rummens,  and  H.  B.  Butler,  for  the  State. 


ELLIS,  J.  The  defendant  was  Indicted 
for  the  crime  of  asking  for,  accepting,  aud 
receiving  a  bribe.  The  indictment  charged 
that  the  defendant,  being  chief  of  the  po- 
lice department  of  the  city  of  Seattle,  ask- 
ed for,  accepted,  and  received  from  Gideon 
Tupper  and  O.  J.  Gerald  $1,000  as  compeu- 
sation,  gratuity,  reward,  and  bribe,  upon  uu 
agreement,  understanding,  and  promise  that 
he  would  thereby  be  influenced,  governed, 
and  controlled  In  the  discharge  of  bis  otli- 
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dal  duty  and  action  npon  matters  then 
pending  wblcb  might  be  brought  before  him, 
and,  In  consideration  thereof  and  of  that 
agreement,  did  in  violation  of  his  official 
duty  permit  and  allow  Tupper  and  Gerald 
Jointly  or  severally  to  conduct  in  violation 
of  law  two  houses  of  prostitution,  designat- 
ed as  the  "Paris  House"  and  the  "Midway" 
In  the  city  of  Seattle.  A  motion  to  quash 
the  indictment  was  denied.  A  demurrer 
thereto  was  overruled.  The  defendant  en- 
tered a  plea  of  not  guilty,  was  tried,  and 
the  jury  disagreed.  A  second  trial  was 
had  resulting  in  a  verdict  of  guilty.  Mo- 
tions for  a  new  trial  and  in  arrest  of  Judg- 
ment were  denied  by  the  court  Judgment 
was  entered  and  sentence  Imposed.  Prom 
the  Judgment  and  sentence  this  appeal  was 
taken. 

There  are  numerous  assignments  of  er- 
ror; but  they  are  grouped  under  eight  beads 
In  the  briefs,  and  will  be  so  treated  in  this 
opinion. 

[1]  1.  It  is  first  contended  that  the  de- 
murrer to  the  indictment  should  have  been 
sustained  in  that  it  charged  more  than  one 
offense.  It  is  argued  that  section  2321, 
Rem.  &  Bal.  Code,  makes  the  act  of  solicit- 
ing and  the  act  of  accepting  a  bribe  sepa- 
rate and  distinct  offenses.  We  find  no  sup- 
port for  this  position.  While  the  statute 
makes  either  of  these  actions  sufficient  to 
constitute  the  crime,  they  are  but  alterna- 
tive constituents  of  the  same  statutory  of- 
fense. They  may  be  laid  conjunctively  in 
a  single  count,  and  proof  of  either  will  sus- 
tain the  charge.  "It  is  a  well-aettled  rule 
of  criminal  pleading  that  when  an  offense 
against  a  criminal  statute  may  be  com- 
mitted in  one  or  more  of  several  ways,  the 
Indictment  may,  in  a  single  count,  charge  its 
commission  in  any  or  all  of  the  ways  spec- 
ified in  the  statute.  So  where  a  penal  stat- 
ute mentions  several  acts  disjunctively  and 
prescribes  that  each  shall  constitute  the 
same  offense  and  be  subject  to  the  same 
punishment,  an  indictment  may  charge  any 
or  all  of  such  acts  conjunctively  as  con- 
stituting a  single  offense."  22  Cyc.  .380; 
State  V.  Holedger,  15  Wash.  443,  46  Pac. 
652;  State  v.  Ilomakl,  40  Wash.  C29,  82 
Pac.  873;  State  v.  Adams,  41  Wash.  552, 
83  Pac.  1108;  State  v.  Smalls,  11  S.  C.  2G2; 
State  V.  Wynne.  118  N.  C.  1206,  24  S.  E.  216; 
People  V.  Gosset,  03  Cal.  641,  29  Pac.  240; 
State  V.  Beebe,  115  Iowa,  128,  88  N.  W. 
358;  State  v.  Marion,  14  Mont.  458,  36  Pac. 
1044;  Hale  v.  State,  58  Ohio  St.  67G,  51  N. 
E.  154;  Cranor  v.  Albany,  43  Or.  144,  71 
Pac.  1042;  State  v.  Donaldson,  12  S.  D. 
259,  81  N.  W.  200;  Boldt  v.  State,  72  Wis. 
7,  38  N.  W.  177.  No  authority  to  the  con- 
trary has  been  cited.  The  demurrer  was 
properly  overruled. 

[2]  2.  It  is  contended  that  the  court  erred 
in  admitting  testimony  of  Gerald  as  to  con- 
versation and  transactions  between  him- 
self and  Tupper  not  in  the  presence  df  the 


defendant.  Gerald  had  testified  as  to  a 
conversation  between  himself  and  the  de- 
fendant in  which  the  defendant  stated  that 
it  would  be  the  policy  to  open  up  the  re- 
stricted district;  that  the  defendant  had 
then  said,  "There  will  be  a  chance  for  all 
of  us  to  make  some  money";  that  the  wit- 
ness had  suggested  to  the  defendant  that 
he  had  a  man  be  "wanted  to  get  on  down 
there";  that  Tupper  was  the  man;  that 
defendant  expressed  a  desire  to  meet  Tup- 
per; that  arrangements  were  then  made 
for  a  meeting  between  Tupiier  and  de- 
fendant; that  a  few  days  afterwards  the 
three  met  in  Gerald's  saloon  and  the  intro- 
duction took  place;  that  the  defendant  then 
told  Tupper  to  "go  and  get  the  Midway"; 
that  Gerald  then  went  away  leaving  Tup- 
per and  the  defendant  together.  This  was 
after  announcement  that  defendant  would 
be  chief  of  police,  but  before  he  actually 
assumed  that  office.  Gerald  was  then  per- 
mitted, over  objection,  to  testify  that  Tup- 
per told  him  afterwards  that  he  had  secured 
the  Midway;  that  he  could  also  get  the 
Paris  House;  that,  as  the  witness  remem- 
bered, Tupper  told  him  that  the  defendant 
had  Instructed  Tupper  to  get  the  Paris 
House;  that  Tupper  said  the  defendant  told 
him  that  he  would  have  to  pay  to  the  de- 
fendant $10  for  each  woman;  that  the  wit- 
ness said  to  Tupper  that,  "It  was  pretty 
strong,  but  I  guessed  he  would  have  to- 
stand  for  it";  that  prior  to  that  time  an 
agreement  was  made  between  Gerald  and 
Tupper  to  secure  the  crib  houses  and  divid- 
ed the  proceeds  of  the  business  equally; 
that  after  these  conversations  Tupper 
paid  Gerald  bis  share  once  a  month;  and 
that  on  making  these  various  payments 
Tupper  told  him  that  he  (Tuppttr)  had  paid 
to  the  defendant  "some  months  $500,  some- 
times $600  or  $700,  *  •  *  at  the  rate 
of  $10  a  woman." 

It  is  first  objected  that  this  evidence 
should  have  been  excluded  as  hearsay. 
This  is  not  tenable.  It  was  admissible  to- 
gether with  the  evidence  of  what  took  place 
in  the  defendant's  presence  as  tending  to 
prove  the  unlawful  agreement,  combina- 
tion, or  conspiracy,  alleged  in  the  indict- 
ment as  one  of  the  elements  of  the  crime 
charged.  There  was  already  evidence  suffi- 
cient to  establish  prima  facie  an  agreement 
to  open  and  operate  houses  of  ill  fame  con- 
trary to  law  for  gain.  The  antecedent 
agreement  between  Gerald  and  Tupper,  the 
meeting  of  Gerald  with  the  defendant,  the 
defendant's  suggestion  that  there  was  a 
chance  for  all  to  make  some  money.  Ger- 
ald's suggestion  that  he  wanted  to  get  Tup- 
per "on  down  there,"  and  the  subsequent 
meeting  of  the  three,  and  defendant's  direc- 
tion to  Tupper  to  "get  the  Midway."'  cuuld 
have  no  other  meaning  or  purpose.  The 
minds  of  the  parties  had  met  understand- 
ingly  on  the  common  design.  The  conspira- 
cy   Is  the   natural    interpretation   of   these 
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events.  There  was  thus  already  sufficient 
evidence  proper  to  go  to  the  Jury  tending 
to  establish  the  conspiracy. 

[3]  It  Is  well  established  that  where  sev- 
eral have  united  together  for  an  Illegal  pur- 
pose, any  act  done  by  one  of  them,  or  any  of 
them,  In  prosecution  of  that  common  purpose 
or  design.  Is  In  the  eye  of  the  law  the  act  of 
all,  and  evidence  of  such  act  Is  admissible 
against  all  or  any  of  them.  The  same  is 
true  of  Individual  declarations  touching  the 
common  design.  "The  proof  of  conspiracy 
which  will  authorls!e  the  introduction  of  ev- 
idence as  to  the  acts  and  declarations  of 
the  co-consi)lrators  may  be  such  proof  only 
as  is  sufficient,  in  the  opinion  of  the  trial 
judge,  to  establish  prima  facie  the  fact  of 
consr'iracy  between  the  parties,  or  proper 
to  be  laid  before  the  Jury,  as  tending  to  es- 
tablish such  fact."  Spies  v.  People,  122  111. 
1,  2,^S,  12  N.  B.  8G.'),  !)S()  (3  Am.  St.  Rep. 
Vl2f\).  "Upon  tills  subject.  Mr.  Greenleaf 
has  said:  'A  foundation  must  first  be  laid 
by  proof  sufficient,  in  the  opinion  of  the 
judge,  to  establish  prima  facie  the  fact  of 
conspiracy  between  the  parties,  or  proper 
to  l)e  laid  before  the  jury  as  tending  to  es- 
tablish such  fact.  The  connection  of  the 
individuals  In  the  unlawful  enterprise  be- 
ing thus  shown,  every  act  and  declaration 
of  each  member  of  the  confederacy,  in  pur- 
suance of  the  original  concerted  plan,  and 
with  reference  to  the  common  object,  is, 
in  contemplation  of  law,  the  act  and  dec- 
laration of  them  all,  and  Is  therefore  orig- 
inal evidence  against  each  of  them.  It 
makes  no  dlfterence  at  what  time  any  one 
entered  into  the  conspiracy.  Every  one 
who  does  enter  Into  a  common  purpose  or 
design  is  generally  deemed,  in  law,  a  party 
to  every  act  whitb  had  before  been  done  by 
others,  and  a  party  to  every  act  which  may 
afterwards  be  done  by  any  of  the  others  In 
furtherance  of  such  common  design.'  1 
Greenl.  Ev.  §  111."  Card  v.  State,  109  Ind. 
415,  418,  9  N.  E.  591,  592,  503;  McKee  v. 
State,  111  Ind.  378,  12  N.  E.  olO;  People 
T.  McCann,  247  111.  130,  93  N.  E.  100,  20 
Ann.  Cas.  406;  U.  S.  v.  Breese  (C.  C.)  173 
Fed.  402.  The  evidence  complained  of  was 
admissible  as  primary  evidence  under  the 
substantive  law  of  conspiracy.  It  was  not 
obnoxious  to  the  rule  against  hearsay.  Wlg- 
niore  on  Evidence,  §  1707. 

[4]  It  is  next  urged  that  this  evidence  of 
the  acts  a\\<\  declarations  of  Gerald  and  Tup- 
per  was  Inadmls'slble  because  there  was  no 
prior  consununated  corrupt  agreement  or 
consplrney.  MTiat  we  have  said  of  the  prior 
objection  effectually  disposes  of  this.  Gerald 
testified  that  he  and  Tupper  had,  some  six 
weeks  prior  to  the  first  conversation  with 
the  defendant,  agreed  with  each  other  that 
If  H.  C.  GUI  was  elected  mayor  they  would 
rent  crib  bouses  for  the  purpose  of  prostitu- 
tion; Tiipi>er  to  be  manager,  and  Gerald 
a  silent  partner,  .\fter  Gill's  election,  the 
conversations  with  the  defendant  took  jdace. 


As  we  have  seen,  this  evidence  established 
prima  facie  a  corrupt  agreement.  True, 
there  was  no  evidence  of  a  formally  express- 
ed agreement.  Conspiracies  are  seldom  sus- 
ceptible of  such  proof.  But  there  was  evi- 
dence of  a  meeting  of  the  minds,  a  unity  of 
design,  and  a  co-operation  of  conduct  which 
could  only  mean  that  there  was  such  an 
agreement  This  was  sufficient  foundation 
for  the  admission  of  evidence  of  subsequent 
independent  acts  and  declarations  oi  each  of 
the  parties  as  against  any  one  of  them.  "In 
one  of  Its  charges  the  court  told  the  jury,  In 
substance,  that  it  was  not  essential  to  the 
formation  of  a  conspiracy  that  there  should 
have  been  any  formal  agreement  l>etween  the 
parties  to  do  the  acts  charged;  that  it  would 
be  sufficient  if  the  minds  of  the  parties  uu- 
derstandingly  met,  so  as  to  bring  about  an 
intelligent  and  deliberate  agreement  to  do 
the  acts  and  commit  the  crimes  charged,  al- 
though such  agreement  was  not  manifest  by 
any  formal  words.  The  law  was  well  and 
accurately  stated  In  the  foregoing  cbarga 
and  the  objections  urged  against  it  cannot 
prevail.  Concurrence  of  sentiment  and  co- 
operative conduct  in  an  unlawful  and  crim- 
inal enterprise,  and  not  formality  of  speech, 
are  the  essential  Ingredients  of  criminal  con- 
spiracy." McKee  v.  State,  111  Ind.  378,  383, 
12  N.  E.  510,  512;  State  v.  Caseday  (Or.)  115 
Pac.  287;  State  v.  Thompson,  69  Conn.  720, 
38  Atl.  868;    Spies  v.  People,  supra. 

[6]  It  Is  argued  that  if  the  conspiracy  was 
not  the  crime  charged,  then  the  acts  of  the 
other  conspirators  were  not  admis^^ble 
against  the  defendant.  The  conclusion  does 
not  follow  the  premise.  The  conspiracy  was 
an  essential  element  of  the  crime  charged,  a 
means  to  its  commission,  though  not  the 
gravamen  of  the  offense.  The  conspiracy 
once  prima  facie  established,  the  parties  were 
so  related  in  the  common  enterprise  in  con- 
nection nith  which  the  crime  charged  was 
committed,  that  the  act  and  declarations  of 
one  in  furtherance  of  the  common  design 
were  admissible  as  against  the  others  as 
those  of  a  confederate.  The  fact  that  the 
defendant  may  have  entered  Into  the  con- 
spiracy as  a  means  of  committing  the  crime 
of  accepting  a  bribe,  wlilch  he  alone  could 
conmiit,  would  not  change  the  rule  of  evi- 
dence as  to  the  proof  of  the  conspiracy. 
Since  proof  of  the  conspiracy  was  necessary 
to  establish  the  crime  as  charged,  that  proof 
could  be  made  in  the  same  manner  and  by 
the  same  kind  of  evidence  as  if  the  conspir- 
acy bad  been  the  gist  of  the  offense  charged. 
No  loKlcal  rca.'son  to  the  contrary  has  been 
advanced. 

[61  As  a  third  ground  of  objection.  It  is 
contended  that  before  acts  or  declarations  of 
co-eonsplrators  can  be  admitted  in  further 
proof  of  a  conspiracy,  there  must  be  prior 
evidence  aliunde,  establishing  prima  fade 
the  existence  of  the  conspiracy.  As  we  have 
seen,  there  was  such  prior  evidence.    More- 
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over,  tbis  objection  goes  only  to  the  order  of 
proof  which,  in  cases  where  conspiracy  is  an 
essential  element,  is  always  a  matter  within 
the  discretion  of  the  trial  court  "On  ac- 
count of  the  difficulty  in  proving  the  con- 
spiracy and  bringing  the  guilty  to  Justice, 
there  is  no  class  of  cases  In  which  It  Is  more 
Important  that  the  trial  judge  should  have 
a  large  discretion  as  to  the  order  in  which 
evidence  should  be  received,  and  this  discre- 
tion cannot  l>e  reviewed  on  error  except  In 
clear  cases  of  abuse.  It  is  frequently  said 
that  the  acts  and  declarations  of  one  con- 
spirator cannot  be  admitted  In  evidence 
against  his  fellow  conspirator  until  proof 
has  been  made  of  the  existence  of  the  con- 
spiracy. There  Is,  however,  no  unvarying 
rule  to  this  effect.  According  to  the  great 
weight  of  authority,  the  order  in  which  the 
testimony  shall  be  received  is  largely  in  the 
discretion  of  the  trial  court.  If  the  circum- 
stances of  the  case  are  so  peculiar  and  urgent 
as  to  re(]iiire  it,  the  acts  and  declarations  of 
a  conspirator  may  be  Introduced  in  the  first 
Instance  before  proof  of  the  agreement"  8 
Cyc.  p.  682;  People  v.  Saunders,  25  Mich. 
110;  State  v.  Thompson,  69  Conn.  720,  38 
Atl.  8G8:  State  v.  Miller,  35  Kan.  828,  10 
Prtc.  865:  State  v.  Jackson,  82  N.  C.  565; 
Lutterell  v.  State,  81  Tex.  Cr.  R.  493,  21  S. 
W.  248;  Harris  v.  State,  31  Tex.  Cr.  R.  411, 
20  S.  W.  916;  Drake  v.  Stewart,  76  Fed. 
140,  22  C.  C.  A.  104;   Spies  v.  People,  supra. 

Neither  of  the  objections  urged  was  well 
taken.  The  evidence  complained  of  was 
properly  admitted. 

IT]  3.  The  state's  witness  Gerald,  In  ex- 
planation of  prior  statements  made  before  an 
Investigating  committee  of  the  city  council 
Inconsistent  with  his  testimony  at  the  trial, 
was  permitted  to  testify,  in  effect,  that  he 
then  believed  the  committee  had  no  authority 
to  put  him  under  oath.  It  is  urged  that  this 
was  error,  in  that  It  was  an  attempt  to 
weaken  the  effect  of  the  impeachment.  We 
think  this  was  permissible.  That  Is  the  pur- 
pose of  every  explanation  of  conflicting 
statements.  The  witness  having  admitted 
the  prior  contradictory  statements,  it  was  not 
error  to  permit  his  giving  as  a  reason  there- 
for that  he  then  did  not  consider  himself 
under  a  binding  oath.  Fividence  of  the  cir- 
cumstances, state  of  mind,  and  what  was 
latended  to  be  accomplished  by  the  prior 
statement  is  always  admissible,  whether  tend- 
ing to  sustain  or  to  discredit  it.  Wheeler  v. 
Buck  &  Co.,  23  Wash.  079,  (33  Pac.  566. 

[8]  4.  It  is  conteuded  that  the  court  erred 
in  admitting  evidence  as  to  collateral  mat- 
ters and  circumstances  relating  to  otlier 
bouses  than  the  Midway  and  the  Paris,  and 
other  persons  than  Gerald  and  Tupi)er.  Un- 
der this  contention  it  is  first  urged  tliat  the 
court  erred  in  admitting  testimony  of  Tup- 
per  tending  to  show  that  the  defendant  sent 
one  Long  to  him  with  a  view  to  or)enin>i 
other  houses  of  prostitution;  that  Xupper 
a21P.-C3 


refused  to  talk  to  Long,  and  afterwards  told 
the  defendant  that  he  did  not  know  Long 
and  wished  the  defendant  would  not  send 
Long  to  him;  that  defendant  told  Tupper 
be  would  give  him  an  Interest  with  Long, 
which  offer  Tupper  refused.  It  Is  argued 
that  this  tended  Improperly  to  extend  the 
conspiracy  alleged  in  the  indictment  to  other 
bouses  or  proprietors.  The  manifest  purpose 
and  tendency  of  this  evidence  was  to  show 
the  corrupt  relations  existing  between  Tup- 
per and  the  defendant,  and  the  criminal  in- 
tent of  these  relations  on  defendant's  part 
The  fact  that  It  further  tended  to  show  a 
willingness  on  the  defendant's  part  to  extend 
those  relations  to  others  did  not  render  it 
inadmissible.  "Where  the  guilt  of  a  party 
depends  upon  the  Intent,  purpose,  or  design 
with  which  an  act  is  done,  or  upon  bis  guilty 
knowledge  thereof,  collateral  facts  in  which 
he  bore  a  principal  part  may  be  examined 
into  for  the  purpose  of  establishing  such 
guilty  intent,  design,  purpose,  or  knowledge. 
It  is  suflicient  that  such  collateral  facts  have 
some  connection  with  each  other  as  a  part 
of  the  same  plan  or  as  induced  by  the  same 
motive,  and  it  is  immaterial  that  they  show 
the  commission  of  other  crimes.  The  evi- 
dence in  a  conspiracy  is  wider  than  perhaps 
in  any  other  case.  Taken  by  themselves,  the 
acts  of  a  conspiracy  are  rarely  of  an  unequiv- 
ocally guilty  character,  and  they  can  only 
be  properly  estimated  when  connected  with 
all  the  surrounding  circumstances."  8  Cyc. 
684;  State  v.  Craddick,  01  Wash.  425,  112 
Pac.  491;  People  v.  Peckens,  l.i3  N.  Y.  576, 
47  N.  E.  883;  Card  v.  State,  109  Ind.  415, 
9  N.  E.  591;  State  v.  Lewis,  96  Iowa,  286, 
65  N.  W.  295;  State  v.  Ames,  00  Minn.  183, 
96  N.  W.  330;  I'eople  v,  Ruef,  14  Cal.  App. 
576,  114  Pac.  54;  Commonwealth  v.  Stuart, 
207  Mass.  563.  93  N.  E.  825;  Joyce  v.  State. 
88  Neb.  599,  130  N.  W.  291. 

A  cognate  contention  is  advanced  as  to  the 
testimony  of  one  John  Armin  as  to  an  Inter- 
view of  Armin  and  Long  with  the  defendant 
Armln  owned  a  house  called  the  "Big  Ca- 
sino," which  he  testified  was  tenanted  by 
"siK)rting  girls."  The  house  was  managed 
by  Long.  About  30  days  after  the  defendant 
assumed  the  office  of  chief  of  police  the  back 
entrance  to  this  house  was  closed.  Arudn 
and  Long  went  to  see  the  defendant  about 
it,  and  the  defendant  had  said :  "What  are 
you  fellows  trying  to  do,  run  a  bargain 
counter;  if  you  fellows  can't  agree,  I  am 
going  to  shut  up  the  houses  down  there." 
They  then  went  away;  the  defendant  having 
instructed  Long  to  come  and  see  him  again. 
Tbis  evidence,  so  far  as  it  had  any  bearing, 
tended  to  show  an  interference  with  other 
houses  of  ill  fame  than  those  operated  by 
Gerald  and  Tupper.  So  far  as  it  had  that 
tendency,  it  was  material  as  at  least  slightly 
probative  of  the  agreement  between  the  de- 
fendant and  Gerald  and  Tupper.  It  bad  no 
other  purpose  or  tendency,  and  the  defend- 
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ant  was  In  no  manner  prejudiced  by  its  ad- 
mission. 

[I]  Long  testified  concerning  this  and  other 
Interviews  had  by  him  with  the  defendant 
when  Armln  was  not  present,  stating  that 
the  defendant  told  him  to  see  Tupper  about 
connecting  the  "Big  Casino"  with  the  "Mid- 
way" by  a  bridge  across  the  alley,  also  about 
fixing  the  amount  of  rents,  apparently  mean- 
ing what  rents  the  inmates  of  the  houses 
should  pay.  He  also  testified  as  follows:  "Q. 
Well,  did  he  tell  you  to  see  Tupper?  A. 
Yea.  Q.  And  did  you  see  Tupper  in  accord- 
ance with  the  orders  glTen  you  by  Wappen- 
stein?  A.  Yes.  Q.  What  did  you  say  to 
him?  A.  I  told  Tupper  that  I  wanted  to  do 
what  the  rest  were  doing;  if  the  rest  were 
playing,  I  wanted  to  pay.  Q.  What  did  Tup- 
per say  to  you,  If  anything?  A.  Tupper  says 
that  he  wouldn't  take  any  money  at  all; 
he  kind  of  turned  me  down,  turned  me  short- 
ly." After  some  evasion  by  the  witness,  the 
following  colloquy  took  place:  "The  Court: 
Let  him  answer  again.  A.  I  told  Tupper 
that  Mr.  Wappensteln  sent  me  to  him  to  see 
him  about  the  business,  but  he  never  told 
me  to  go  to  him  about  money.  Q.  But  you 
did  go  to  him  with  money  to  pay  Wappen- 
steln? A.  Yes.  By  the  Court:  Q.  Did 
Wappensteln  tell  you  to  go  to  blm  about 
business?  A.  Yes,  but  not  about  money.  Q. 
I  want  to  know  the  truth.  What  was  Wap- 
penstein's  language  when  he  said  that?  A. 
As  I  told  you,  he  told  me  to  go  once  and 
see  about  rents,  and  about  the  alley,  and 
about  fixing  the  bridge.  He  never  come 
right  out  and  said  about  going  to  see  blm 
about  money.  Q.  (by  Mr.  Murphy:)  Well, 
did  he  about  business?  A.  Well,  the  way  I 
figured  it —  The  Court:  Now,  what  did  he 
say  to  you,  Mr.  Long;  I  want  to  know  what 
he  said.  A.  I  am  telling  what  he  said.  Q. 
You  are  not  telling  it  truthfully  then.  A. 
He  has  asked  about  different  conversations. 
Q.  What  was  said  to  you  about  going  down 
there  and  offering  money  to  Tupper?  What 
did  Wappensteln  say  to  you  that  caused  you 
to  do  that?  A.  Nobody  told  me  to  go  and 
see  blm  about  giving  him  money.  Q.  That 
isn't  answering  my  question.  What  had 
Wappensteln  said  that  caused  you  to  go 
and  make  that  proposition  to  Tupper?  Mr. 
Morris:  Your  honor,  you  are  assuming.  The 
Court:  Yes,  I  am  assuming.  If  Wappensteln 
didn't  say  anything  to  him,  let  him  say  so. 
A.  Wappensteln  never  said  anything  about 
going  to  see  him  about  money." 

It  is  contended  by  counsel  that  the  court 
committed  prejudicial  error  in  assuming  that 
the  witness  was  not  telling  the  matter  truth- 
fully. While  under  most  circumstances  such 
a  remark  would  be  held  prejudicial,  it  was 
plainly  not  so  in  this  Instance.  The  wit- 
ness, as  shown  by  the  testimony  quoted  and 
much  more  of  the  same  character,  had  cov- 
ertly insinuated  that  something  said  by  the 
defendant  had  led  blm  to  go  to  Tupper  "with 


money  to  pay  Wapi^nsteln."    This,  without 
farther   light,   would   have   been    extremely 
prejudicial  to  the  defendant    It  was  obvious 
that  the  witness  was  not  frank.    The  court's 
remark,   though   unfortunately  worded,  was 
no  more  than  an  admonition  to  speak  ont 
frankly.    Neither  the  jury  nor  any  one  else 
could  have  imderstood  It  differently  In  view 
of  the  prior  Insinuation  of  the  witness.    That 
the  court  bad  in  mind  fairness  to  the  defend- 
ant as  well  as  to  the  state  was  made  plain 
by  his  statement:    "Yes,  I  am  assuming.     If 
Wappensteln  didn't  say  anything  to  him,  let 
blm  say  so."     We  cannot  hold  that  an  ad- 
monition, to  a  manifestly  disingenuous  wit- 
ness, to  be  frank,  though  incautlousiy  word- 
ed, win  constitute  ground  for  reversal,  when, 
as  in  this  instance,  the  purpose  of  the  court 
was  plain  to  either  kill  the  Insinuation  or 
bring   out  the    ground   upon   which   it   was 
made.     The  admonition,  even  worded  as  it 
was,  was  certainly  much  less  damaging  to 
the   defendant   than   the   evasive   testimony 
would  have  been  had  it  passed  unchallenged 
by  the  court.    After  this  Incident,  the  court 
directed   the   jury  to  withdraw,  and  in  its 
absence  admonished  the  witness  to  state  his 
grounds  for  offering  money,  and  explained 
his  attitude  to  the  witness  and  counsel:  "The 
Court:    I  am  simply  instructing  this  witness. 
This  court  is  here  for  the  truth,  and  X  want 
the  truth.    I  don't  want  this  witness  to  be 
intimidated   by   the   court.     The  court  be- 
lieves that  he  made  that  proposition  to  Tup- 
per.    Now,  then,  you   had  some  reason  for 
making  that  proposition,  and  if  that  reason 
grew  out  of  anything  the  chief  told  you.  1 
want  to  know  it     If  it  didn't  grow  out  of 
anything  the  cliief  told  you,  I  want  to  know 
it    I  don't  propose  to  let  any  witness  con- 
ceal anything  that  is  true  and  volunteer  any- 
thing that  is  not  true."     On  the  return  of 
the  jury,  the  witness  against  stated:    "Yes, 
Mr.   Wappensteln  sent  me  to   Mr.   Tupper; 
but,  as  I  said  before,  not  regarding  money. 
He  sent  me  to  Mr.  Tupper,  but  not  regard- 
ing money."     And  on  cross-examination  the 
witness  stated  In  effect  that  he  went  to  Tup- 
per with  money  on  his  own  initiative.     It 
is  obvious  that  the  court's  admonition  was  of 
distinct  advantage  to  the  defendant     The 
Supreme  Court  of  Iowa,  in  passing  upon  a 
similar  incident  very  recently,  used  the  fol- 
lowing language:   "Among  the  witnesses  pro- 
duced on   the   trial  was  one  of  the  young 
women  referred  to  in  the  indictment    While 
being  examined  by  counsel  for  the  state,  she 
was  sharply  reprimanded  by  the  court,  and 
warned  tliat  she  must  answer  the  questions 
propounded  to  her,  and  tell  the  truth.     Of 
this  the  appellant  vigorously  complains,  and 
says  that  it  was  in  effect  a  suggestion  to  the 
jury   that  defendant   was   guilty,   and   that 
the   witness   was    testifying   falsely.      It  Is 
quite  evident  from  the  record  that  the  wit- 
ness was  testifying  with  reluctance,  and  fre- 
quently indulged  in  the  answer,  'I  don't  re- 
member,' and  the  court  appears  to  have  be- 
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lleved  that  fllie'  was  evftdinjr  "tbe  Inquirtos' 
luade  of  her.  We'  are  'unable  to  say  that 
the  rebuke  was'  not  Juetliled.  Tbe.  wltnestt 
was  before  the  oovirt,  which  could  observe 
ber  appearance,  conduct,  demeanor,  and  tone, 
and  if  these  warranted  the  conclusion  that 
she  was  not  speaking  frankly  or  fully  ot  the 
umtters  Inquired  about,' It  was  within  tbe 
province  of  the  court  to  interfere  and  remind 
tbe  witness  that  she  was  under  oath,  and 
must  tell  the  truth,  and  tbe  whole  truth. 
There  is  nothing  in  the'  record  to  Indicate 
that  this  discretion  was  abused."  State  v. 
Poder,  132  N.  W.  962,  963. 

We  And  no  prejudicial  error  in  this  in- 
cident Counsel '  contends  that  the  testi- 
mony of  this  witness  should  have  been  strick- 
en; but,  as  no  suob  request  was  made,  tliat 
question  is  not  before  us. 

[101  5.  The  next  contention  is  tliat  the 
court  erred  in  denying  the  defendant's  mo- 
tions for  a  directed  verdict  and- a  new  ti'lal. 
The  grounds  advanced  are  that  the  evidence 
was  not  sufficient  to  sustain  the  verdict,  and 
that  there  was  no  evidence  corroboratluK 
tttat  of  Gerald  and  Tupt>er,  who  it  is  claim- 
ed were  accomplices.  An  examination  of  the 
evidence  makes  it  clear  to  us  that  neither 
ground  is  tenable. .  At  tbe  risk  of  prolixity 
we  will  touch  upon  the  salient  points  of  the 
evidence  adduced  by  the  state.  The  testi- 
mony of  Gerald,  I^ng,  and  Armin  has  al- 
ready been  sufficiently  reviewed.  .Tupper  tes- 
tified that  Gerald  introduced  him  to  tbe  de- 
fendant as  "the  fellow  tltat  he  had  been 
talking  about";  that  between  the  two,  Gerald 
and  the  defendant,  and.  when  all  three  were 
present,  Tupper  was  told  to  go  and  get  the 
Midway;  that  this  conversation  took  place 
nfter  the  announcement  that  the  defendant 
would  be  chief  of  police,  but  before  he  as- 
sumed the  duties  of  that  ottice;  that  in  pur- 
suance of  this  conversation  Tupper  did  se- 
cure a  lease  of  the  Midway;  that  on  the 
same  day,  March  21,  1910,  on  which  the  de- 
fendant assumed  the  office  of  chief  of  po- 
lice, Tupper  opened  the  Midway  as  a  house 
of  prostitution.  One  Hedges,  a  police  ser- 
geant, testified  that  on  that  day  be  was  in- 
formed by  a  policeman  on  that  beat  that 
women  were  going  into  the  Midway,  which 
was  the  largest  house  of  prostitution  in  the 
district;  that  be  investigated  and  found  it 
true  and  reported  that  fact  to  the  defendant, 
who  said,  "It  was  all  right,"  and  that  it  was 
the  intention  to  assemble  all  prostitutes  in 
the  restricted  district.  Tupper  further  tes- 
tified that  after  this  Gerald  and  the  defend- 
ant suggested  that  Tupper  get  another  bouse; 
that  he  consulted  the  defendant  about  se- 
curing the  Paris  House  near  the  Midway; 
that  one  Nichols,  who  had  control  of  that 
property,  at  first  declined  to  let  him  have 
It,  questioning  his  responsibility;  that  Tup- 
per referred  him  to  Gerald  and  the  defend- 
ant: that  he  (Tupper)  went  to  the  defend- 
)int  and  told  him  thnt  Nichols  would  not 
let  him  have  the  house,  claiming  that  be  did 


not  know  whether-  Tapper  was  responsible 
or.  not,  and  that  the  defendant  would  have 
to  see  about  it,  "so  he  said  he  would  Ux  it 
and  see  what  be  could  do";-  that  tbe  next 
timet  be  saw  Nichols  be  said  It  was  all  right, 
and  as  a  result  tho'  "Paris  House't  was  se- 
cured, and  also-  opened  as  a  house  of  prosti- 
tution. Tupper  further  testified:  That  he 
had  a  talk  vfith  tbe  defendant  soon  after 
opening '  the  Paris  House  relative  to  pay- 
ment for  the  privilege  of  running  the  bouses. 
That  the  defendant  said  the  landlords  used 
to  pay  $10  a  month  for  each  woman  to  the 
city  as  a  fine;  that  he  did  not  know  whether 
there  was  going  to  be  any  fine,  and  be  would 
accept  that;  that  it  ought  to  be  worth  that. 
"He  thought  it  wasn't  too  much.  -  Ue  tbought 
he  was  entitled  to  tliat  much,  $10  a  person." 
That  in  pursuance  of  this  agreement  Tupper 
made  his  first  payment  after  the  1st  of  May, 
and  thereafter  up  to  August  5th  be  paid 
generally  soon  after  the  first  of  the  month. 
That  be  ma'de  these  payments  to  the  defend- 
ant personally  in  the  office  of  the  chief  of 
police.  That  be  would  take  currency  when 
tbe  time  came  and  give  it  to  the  defendant. 
That  as  a  rule  Tupper  went  to  the  bank  and 
got  the  currency  on  his.  personal  check.  That 
on  August  5th  be  drew  a  check  for  $l,'i45, 
got  the  money  on  it  in  large  bills,  went  to 
tbe  office  of  the  defendant,  ajid  paid  him 
$1,000  as  tbe  monthly  payment  at  the  rate 
of  $10  for  each  woman  of  the  Midway  and 
Paris  Houses.  In  corroboration  of  Tupper, 
the  paying  teller  of  the  bank  where  Tupper 
kept  his  account  testified  that  Tupper  nt  va- 
rious times  made  requests  for  large  bills,  and 
that,  on  August  5,  1910,  Tupper  drew  his 
check  for  $1,245.  The  evidence  also  showed 
that  tbe  defendant  deposited  the  sum  of  $1,- 
000  on  that  day,  August  5,  1910,  in  the  Cana- 
dian Bank  of  Commerce  where  be  kept  his 
bank  account.  There  was  evidence  that  the 
health  department  kept  an  account  of  the 
number  of  fallen  women  In  the  district,  and 
that  the  police  department  also  kept  a  rec- 
ord made  from  actual  count,  and  that  the 
record  for  the  month  of  August,  1910,  made 
on  July  30th,  showed  101  Inmates  of  tbe 
Midway  and  Paris  Houses.  The  bookkeepers 
of  tbe  Midway  and  Paris  Houses  testified 
that  at  various  times  Tupper  held  out  large 
sums  of  money  directing  that  they  be  en- 
tered as  expenses  In  addition  to  the  ordinary 
Itemized  running  expenses  of  the  house. 
Tbe  evidence  showed  that  the  appellant  prior 
to  becoming  chief  of  police  had  a  safety  de- 
posit box  in  the  Seattle  Safety  Deposit 
Vaults,  as  did  also  bis  wife;  that  these  were 
retained,  and  his  wife  also  had  access  to  the 
defendant's  box;  that  on  .Tuly  12,  1910,  he 
rented  a  safety  deposit  box  from  another 
institution  which  he  thereafter  visited  fre- 
quently; that  he  and  his  brother-in-law,  one 
R.  B.  Beun,  visited  this  box  on  tbe  morning 
of  February  15,  1911;  that  tbe  defendant 
visited  the  first-mentioned  box  only  a  few 
times  while  he  was  chief  of  police;  that  bis 
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wife  on  February  15,  1911,  shortly  after  It 
was  announced  that  a  grand  Jury  would  be 
called,  and  shortly  before  It  actually  con- 
vened, visited  this  box,  and  afterwards  on 
the  same  day  there  was  deposited  to  ber 
credit  in  the  Canadian  Bank  of  Commerce 
$5,000,  all  In  currency,  and  In  the  Seattle 
National  Bank  apparently  to  the  credit  of 
defendant's  brother-in-law,  B.  B.  Benn,  the 
sum  of  $5,000,  all  in  currency  excepting  $600 
in  gold.  Benn  testified  that  all  of  this  mon- 
ey belonged  to  one  Samuel  Benn  and  not  to 
the  defendant.  The  testimony  of  Gerald  and 
Tupper  was  contradicted  by  the  defendant, 
and  explanations  were  offered  for  most  of 
the  damaging  circumstances.  The  weight 
and  credibility  of  all  of  the  evidence  were 
for  the  jury. 

[11]  The  foregoing  makes  it  plain  that 
the  testimony  of  Tupper  and  of  Gerald  was 
not  without  corroboration,  at  least  by  many 
circumstances  tending  to  support  its  truth 
and  to  connect  the  defendant  with  the  crime 
charged.  Moreover,  as  we  shall  see,  these 
witnesses  were  in  no  legal  sense  accomplic- 
es. In  any  event,  this  court  has  never  adopt- 
ed the  stringent  rule  that  uncorroborated 
testimony  of  an  accomplice  will  not  support 
a  conviction.  The  fact  that  witnesses  are 
accomplices  goes  only  to  the  credibility  of 
their  testimony.  Lack  of  corroboration  Is 
not  alone  sufficient  to  warrant  an  interfer- 
ence with  the  verdict  of  the  Jury  founded 
upon  such  evidence.  We  have  but  recently 
expressed  what  we  conceive  to  be  the  true 
rule.  "We  are  not  at  all  satisfied  that  the 
evidence  establishes  the  fact  that  they  were 
accomplices  in  the  crime  with  such  degree  of 
certainty  as  to  enable  us  to  say,  as  a  matter 
of  law,  that  they  were  such ;  but,  conceding 
that  they  were  accomplices,  their  credibility 
is  affected  only  by  that  fact,  together  with 
the  fact  that  they  denied  knowledge  of  the 
cause  of  the  miscarriage,  and  made  some 
statements  Immediately  thereafter  inconsist- 
ent with  their  testimony.  We  assume  that 
their  testimony  was  not  corroborated.  In  so 
far  as  it  related  to  appellant's  connection 
with  the  crime.  We  have  heretofore  recog- 
nized the  rule  that  the  testimony  of  accom- 
plices, without  corroboration,  may  be  suffi- 
cient to  support  a  conviction.  State  v.  Jones, 
53  Wash.  142,  101  Pac.  708;  Stole  v.  Ray 
[62  Wash.  582]  114  Pac.  439.  So  the  want 
of  corroboration  alone  Is  not  sufficient  to 
warrant  our  interference  with  the  finding  of 
guilt  by  the  jury."  State  v.  Stopp,  118  Pac. 
337,  33& 

Much  argument  was  advanced  in  an  effort 
to  show  that  the  testimony  of  Gerald  and 
Tupper  was  infiuenced  by  threats  or  intimi- 
dation, or  by  some  promise  by  the  prosecut- 
ing attorney  and  the  detective  Burns  of 
immunity  from  prosecution  from  other  un- 
lawful enterprises  in  which  they  were  in- 
volved. An  examination  of  the  evidence  dis- 
closes little  more  than  that  these  men  knew 


they  were  liable  to  prosecution  for  other 
offenses,  and  knew  that  the  prosecuting  at- 
torney and  the  detective  had  knowledge  of 
these  matters.  What  took  place  in  the  dif- 
ferent Interviews  between  these  witnesses 
and  the  attorney  and  the  detective  was  fully 
brought  out  on  cross-examination.  The  evi- 
dence fails  to  show  that  their  testimony  was 
induced  by  threats  or  Intimidation.  Nor  was 
there  any  promise  of  immunity  further  than 
a  reading  to  Tupper  of  section  30  of  article 
2  of  the  state  Constitution,  which  Is  in  part 
as  follows:  "Any  person  may  be  compelled 
to  testify  in  any  lawful  investigation  or  Judi- 
cial proceeding  against  any  person  who  may 
be  charged  with  having  committed  the  of- 
fense of  bribery  or  corrupt  solicitation,  or 
practice  of  solidtotlon,  and  shall  not  be  per- 
mitted to  withold  his  testimony  on  the  ground 
that  it  may  criminate  himself  or  subject  him 
to  public  Infamy,  but  such  testimony  shall 
not  afterwards  be  used  against  him  In  any 
judicial  proceeding,  except  for  perjury  In 
giving  testimony." 

[12]  While  these  witnesses  In  their  own 
minds  may  have  hoped,  and  doubtless  did 
hope,  to  place  themselves  In  a  better  posi- 
tion with  the  authorities  by  making  a  clean 
breast  of  the  bribery  matter,  and  were  ad- 
vised that  their  evidence  could  not  be  used 
against  themselves,  the  evidence  fails  to 
show  that  any  improper  Infinence  was 
brought  to  bear  as  an  inducement  to  their 
testimony. 

There  was  evidence  proper  to  go  to  the 
Jury  and  tending  to  establish  every  element 
of  the  crime  charged  In  the  indictment.  The 
weight  and  credibility  of  this  evidence  was  for 
the  jury.  The  trial  court  did  not  feel  war- 
ranted in  directing  a  verdict  for  the  defendant 
nor  In  granting  a  new  trial.  In  such  cases 
we  have  uniformly  declined  to  interfere.  To 
do  so  would  be  a  plain  usurpation  of  the 
functions  of  the  Jury.  "It  is  difficult  to 
formulate  a  general  rule  stating  the  extent 
to  which  api>ellate  courts  will  pass  ui>ou  the 
weight  and  sufficiency  of  evidence  and  re- 
verse because  of  an  Insufficiency  of  evidence^ 
But  the  general  rule  seems  to  be  that  where 
there  is  material  evidence  tending  to  prove 
defendant's  guilt  before  the  Jury,  and  the 
trial  court  refuses  to  set  their  verdict  aside, 
an  appellate  court  will  not  reverse  the  action 
of  both  the  trial  court  and  the  jury;  that 
It  win  examine  the  record  to  see  whether 
there  Is  evidence  proper  to  go  to  the  jury, 
and  upon  which  a  verdict  of  guilt  might  rea- 
sonably be  founded,  and.  l)eing  satisfied  on 
that  point,  will  refuse  to  interfere,  whatever 
may  be  its  own  opinion  of  the  weight  or  pre- 
ponderance of  the  evidence.  If,  however, 
the  verdict  of  the  Jury  Is  altogether  unsu|>- 
ported  by  any  evidence  whatever,  or  if  It  is 
against  the  evidence  and  every  proiier  In- 
ference which  Is  reasonably  dedudble  there- 
from, the  judgment  will  be  reversed  by  the 
apl>ellate  court."    12  Cyc.  pp.  90tJ-908;   State 
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v.  Bailey,  151  Pac.  821,  decided  Feb.  28,  1912; 
State  V.  BaUey,  81  Wash.  88-93,  71  Pac. 
715;  State  v.  Murphy,  15  Wash.  96,  45  Pac. 
729;  State  T.  Kroenert,  13  Wash.  644,  43 
Pac.  876;  State  v.  COates,  22  Wash.  601, 
61  Pac.  726;  MUler  t.  Territory,  9  Aria. 
123,  80  Pac.  321;  Kennon  v.  Territory,  5 
Okl.  685,  50  Pac.  172 ;  People  ▼.  Fitzgerald, 
138  Cal.  39,  70  Pac.  1014;  Mow  v.  People,  iSl 
Colo.  361,  72  Pac.  1069;  People  v.  WUllams, 
133  CaL  165,  66  Pac.  323. 

[13]  6.  It  Is  contended  that  the  Instrnctlon 
given  by  the  court  defining  "reasonable 
donbt"  was  erroneous.  The  Instruction  as  a 
whole  was  as  follows:  "The  burden  is  on 
the  state,  and  in  order  to  convict  the  state 
must  satisfy  you  beyond  every  reasonable 
doubt  that  the  defendant  accepted  from  Tup- 
per,  about  the  time  mentioned,  some  amount 
of  money  as  a  reward  or  bribe  as  herein  de- 
fined. IJnder  our  law,  a  person  accused  of 
crime  Is  presumed  to  be  innocent,  and  he  is 
entitled  to  the  benefit  of  this  presumption 
throughout  this  trial  until  the  same  shall 
have  been  removed  or  overcome  by  proof  of 
guilt  beyond  every  reasonable  doubt.  Now, 
what  is  reasonable  doubt?  When  is  a  doubt 
a  reasonable  doubt?  Failure  of  Jurors  to 
understand  this  term  sometimes  results  in 
conviction  on  insufficient  evidence,  and  some- 
times results  in  acquittal  in  spite  of  ample 
proof  of  guUt.  It  is  not  enough  that  the  state 
satisfy  you  by  a  mere  preponderance  of  the 
testimony — that  is,  it  is  not  enough  that  you 
shall  believe  from  the  evidence — that  in  all 
probability  the  defendant  Is  guilty.  That 
Is  the  rule  in  civil  cases;  but  while  you  may 
believe  the  defendant  In  a  criminal  case  to 
be  in  all  probability  guilty,  yet  there  may 
be  a  reasonable  doubt  in  your  mind.  On  the 
other  hand,  a  reasonable  doubt  does  not 
mean  a  vague,  conjectural  doubt  or  a  misgiv- 
ing founded  upon  some  mere  possibility.  You 
should  understand  and  distinguish  the  differ- 
ence between  proof  beyond  a  reasonable 
doubt  and  proof  to  the  exclusion  from  the 
mind  of  a  mere  vague,  imaginary,  or  pos.si- 
ble  doubt.  The  state  is  not  required  to  sat- 
isfy you  of  guilt  so  conclusively  and  to  such 
an  absolute  certainty  that  there  is  no  possi- 
bility of  any  mistake  whatever.  But  when 
you  are  morally  satisfied,  then  you  are  sat- 
isfied beyond  a  reasonable  doubt.  You  may 
be  satisfied  of  a  fact  beyond  every  rea.sona- 
ble  doubt  and  yet  not  satisfied  to  an  absolute 
certainty.  You  may  have  no  reasonable 
doubt  in  your  mind  of  the  truth  of  a  matter, 
and  yet  there  may  be  a  possibility  that  such 
matter  Is  not  true.  Very  few  facts  In  the 
domain  of  human  knowle<lge  are  susceptible 
of  proof  to  an  absolute  certaiuty.  Look  care- 
fully in  your  own  mind,  and  if  you  can  say 
'I  have  no  reasonable  doubt  about  such  mat- 
ter, I  am  morally  certain  of  its  truth,'  then 
you  should  act  upon  your  conviction  of  such 
being  the  truth,  notwithstanding  the  mere 
possibility  that  you  may  be  mistaken.    Hence 


you  note  a  reasonable  doubt  Is  one  that  must 
arise  from  the  evidence  in  the  case,  and 
most  be  such  a  substantial  one  as  an  honest, 
sensible,  and  fair-minded  man  might  with 
reason  entertain  consistently  with  a  con- 
scientious desire  to  ascertain  the  truth.  Use 
your  common  sense  as  men  of  exi>erlence  pos- 
sessing some  knowledge  of  human  nature 
and  of  worldly  affairs,  and  if  after  examin- 
ing carefully  all  the  facts  and  circumstances 
in  tills  case  you  cannot  say  and  feel  tltat 
you  have  a  settled  and  abiding  conviction  of 
the  guUt  of  defendant,  then  you  tiave  a  rea- 
sonable doubt  and  should  acquit;  if  you  have 
such  conviction,  then  you  liave  no  reasonable 
doubt,  and  should  convict." 

Counsel's  objection  to  this  instruction  is 
elusive.  It  is  directed  mainly  to  isolated 
sentences,  particularly  the  following:  "But 
when  you  are  morally  satisfied,  then  you  are 
satisfied  beyond  a  reasonable  doubt,"  and, 
"Look  carefully  in  your  mind,  and  if  yon 
can  say  'I  Imve  no  reasonable  doubt  about 
such  matter,  I  am  morally  certain  of  its 
truth,'  then  you  should  act  upon  your  con- 
viction of  such  being  the  truth,"  etc.  The 
apparent  contention  is  that  this  language 
would  allow  the  Jury  to  determine  the  ques- 
tion of  reasonable  doubt  or  the  contrary 
"without  any  reference  to  evidence  or  lack 
of  evidence."  A  reading  of  the  whole  in- 
struction is  sufficient  to  refute  this  view. 
The  court,  having  first  instructed  clearly  as 
to  the  burden  of  proof,  the  presumption  of 
innocence,  and  the  difference  In  the  rule  as 
to  the  quantum  of  proof  in  civil  and  criminal 
oases,  followed  the  language  complained  of 
with  the  plain  statement  that  "a  reasonable 
doubt  is  one  tliat  must  arise  from  the  evi- 
dence," and  in  effect  that,  whatever  the  con- 
clusion reached,  it  must  rest  upon  "all  the 
facts  and  circumstances  in  this  case."  While 
the  sentences  complained  of  would  doubtless 
be  prejudicially  erroneous  standing  alone. 
they  cannot  be  so  held  when  taken  in  con- 
nection with  the  remainder  of  the  Instruc- 
tion. It  is  Iiardly  practicable  to  include 
every  element  of  a  charge  in  a  single  sen- 
tence. It  is  sufficient  if  the  instruction  as 
a  whole  fairly  states  the  law.  We  have  so 
often  so  held  that  citation  of  authority  seems 
unnecessary. 

No  profit  would  result  from  a  review  of 
the  numerous  authorities  cited  in  this  con- 
nection, since  some  of  them  indulge  a  refine- 
ment of  criticism  almost  scholastic,  and  none 
of  the  instructions  considered  is  conclied  in 
the  same  or  language  equivalent  to  that  here 
under  examination  save  one.  In  Gorgo  v. 
People.  100  111.  App.  130,  which  is  cited  by 
appellant  with  approval,  the  instruction  was 
as  follows:  "A  reasonable  doubt  Is  that  state 
of  mind  which,  after  a  full  consideration  and 
comparison  of  all  the  evidence,  both  for  the 
state  and  the  defense,  leaves  the  minds  of  the 
Jury  in  tliat  condition  that  they  cannot  say 
that  they  feel  an  abiding  faith,  amounting 
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to  a  moral  eertainty,  from  the  evidence  in 
tlie  case,  that  the  defendant,  Vlto  Gorgo,  is 
guilty  of  the  charges  as  laid  in  the  indict- 
ment. If  you  have  such  a  doubt,  if  your  con- 
viction of  the  defendant's  guilt,  as  laid  in 
tbo  indictineut,  does  not  amount  to  a  moral 
certainty  from  the  evidence  in  this  case,  then 
the  court  instructs  you  that  you  must  ac- 
quit the  defendant,  Vito  Gorgo."  It  will  be 
noted  that  this  instruction  does  not  differ 
materially  from  the  instruction  here  ques- 
tioned, except  in  the  position  therein  of  the 
reference  to  the  evidence.  The  two  instruc- 
tions contain  substantially  the  same  elements 
expressed  in  different  language  and  in  dif- 
ferent arrangement.  See,  also,  State  v.  Har- 
Bted,  119  Pac.  24,  In  which  case  we  approved 
an  instruction  essentially  the  same  as  that 
here  considered. 

[14]  The  Instruction  is  not  objectionable 
because  it  uses  the  words  "morally  certain" 
as  equivalent  to  "beyond  a  reasonable  donbt" 
That  these  terms  are  legal  equivalents  of 
each  other  is  supported  by  ample  authority. 
Gorgo  V.  People,  supra;  Jones  v.  State,  100 
Ala.  88,  14  South.  772;  Miles  v.  United  States. 
103  U.  S.  304,  26  L.  Ed.  481;  Commonwealth 
v.  Webster,  5  Cush.  (Mass.)  295-320,  52  Am. 
Dec.  711 !  Territory  v.  Owlngs,  3  Mont  137 ; 
Homsby  v.  State,  94  Ala.  65,  10  South.  522; 
People  V.  Cheong  Foon  Ark,  61  Cal.  527;  Log- 
gins  T.  State,  32  Tex.  Cr.  R.  364,  24  S.  W. 
612. 

[IS]  7.  It  is  also  contended  that  the  court 
committed  error  in  giving  the  following  in- 
struction: "If  you  should  find  that  there  are 
discrepancies  or  inconsistencies  existing  in 
the  testimony  of  any  witness,  or  between  the 
testimony  of  any  witnesses,  or  if  you  should 
find  yourselves  disagreeing  over  various  Is- 
snes,  real  or  apparent,  you  should  then  ascer- 
tain whether  or  not  such  discrepancies  or  in- 
consistencies, or  such  points  of  difference,  af- 
fect the  main  issue  in  this  case.  Examine 
such  discrepancies  or  inconsistencies  and  such 
disputed  points,  look  at  the  same  squarely, 
and  ask  yourselves  these  questions:  How 
does  the  decision  of  this,  or  that,  or  the  other 
discrepancy,  or  matter  in  dispute,  affect  the 
main  issue  in  this  case?  Regardless  of  what 
may  be  the  truth  of  such  discrepancy  or  is- 
sue, did  or  did  not  the  defendant  accept  a 
bribe  from  Tupper  and  Gerald?  Is  such  dis- 
crepancy or  such  disputed  point  material  to 
establish  this  main  and  material  fact?  If 
they  are  not  material,  if  the  decision  of  the 
same  is  not  necessary  to  enable  you  to  ar- 
rive at  the  truth  of  this  main  Issue,  then 
such  discrepancies  or  disputed  iwluts  are  im- 
material and  minor  matters,  and  do  not  waste 
further  time  in  discussing  or  considering 
them.  Spend  no  time  in  the  discussion  of 
minor  matters  which,  whether  true  or  false, 
do  not  affect  and  are  not  necessary  to  enable 
you  to  answer  the  important  question:  Did 
defendant  accept  a  bribe  from  Tupper  and 
Gerald?" 


It  Is  argued  that  this  instruction  tended 
to  eliminate  from  the  consideration  of  the 
jury  many  disputed  and  material  facts.  We 
think  not.  The  purpose  of  tlie  Instruction 
was  plain.  It  was  a  mere  caution  to  the  Jury 
against  being  led  afield  and  unduly  influenced 
by  discrepancies  or  inconsistencies  which  bad 
no  bearing  upon  the  main  issue  in  the  case, 
namely,  the  guilt  or  innocence  of  the  de- 
fendant. They  were  instructed  to  examine 
each  discrepancy  with  that  issue  in  view. 
The  testimony  in  this  case  is  very  volumi- 
nous. In  such  a  case  there  is  alwnj-s  dancer 
of  the  Jury  becoming  hopelessly  involved  in 
a  maize  of  collateral  Issues.  A  caution  to 
examine  every  discrepancy,  inconsistency-, 
and  disputed  point  with  a  view  only  to  its 
bearing  upon  the  real  issue,  and  to  waste 
no  time  upon  any  such  matter  when  found 
Immaterial  to  that  Issue,  was  entirely  prop- 
er. It  took  no  fact  from  the  Jury.  The 
Jury  was  told  to  examine  every  such  dis- 
crepancy or  inconsistency  tUI  it  was  found 
immaterial.  In  prior  instructions  the  court 
had  clearly  defined  the  Issue.  In  a  subse- 
quent instruction  the  Jurymen  were  told  that 
they  were  the  exclusive  Judges  of  the  evi- 
dence, of  the  credibility  of  the  witnesses,  and 
of  the  degree  of  weight  to  be  attached  to 
their  testimony,  and  to  give  to  the  testimony 
of  every  witness  Just  such  weight  or  value 
as  they  might  think  it  entitled  to.  The  in- 
struction complained  of,  taken  in  connection 
with  the  others  given,  was  not  objection- 
able. 

[16]  8.  Finally,  it  is  contended  that  the 
court  erred  in  refusing  to  give  instructions 
requested  by  the  defendant  as  to  the  weljiht 
to  be  given  to  the  testimony  of  an  accom- 
plice and  as  to  the  necessity  for  corrobora- 
tion of  such  testimony.  These  requests  were 
based  upon  an  assumption  that  Gerald  and 
Tupper  were  accomplices  of  the  defendant 
in  the  commission  of  the  offense  charged. 
They  were  not  "accomplices"  within  the  legal 
significance  of  that  term.  The  api^ellant 
was  charged  with  accepting  a  bribe  from 
Gerald  and  Tupper,  and  as  an  element  of 
the  offense  the  corrupt  agreement  between 
the  three  was  alleged.  The  corrupt  agreement 
itself  constituted  en  Independent  crime — that 
of  conspiracy.  If  the  defendant  had  been 
Indicted  for  conspiracy,  then  Gerald  and 
Tupper  would  have  been  accomplices  to  that 
crime.  The  conspiracy,  however,  was  not  a 
conspiracy  to  bribe  an  oflBcer,  but  to  conduct 
houses  of  prostitution  in  violation  of  law. 
While  proof  of  the  conspiracy  was  necessary 
as  an  element  of  the  offense  as  charged.  It 
was  not  the  offense  charged.  The  gravamen 
of  the  offense  was  soliciting  and  acceptine 
a  bribe.  The  giving  or  offering  of  a  bribe 
and  the  soliciting  or  receiving  of  a  brllte  arv 
two  diHtinct  crimes  defined  and  made  punish- 
able by  separate  sections  of  the  statute. 
These  se<-tlons,  so  far  as  here  material,  are 
as  follows: 
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"Every  person  who  •  •  •  Bhall  give, 
offer  or  promise,  directly  or  indirectly,  any 
TOinpensatlon,  gratuity  or  reward  to  a  per- 
son executing  any  of  the  functions  of  a  pub- 
lic officer  other  than  as  hereinbefore  speci- 
fied, with  Intent  to  Influence  him  with  re- 
spect to  any  act,  decision,  vote  or  other  pro- 
ceeding In  the  exercise  of  his  powers  or 
functions,  shall  be  punished  by  Imprisonment 
in  the  state  penitentiary  for  not  more  than 
ten  years,  or  by  a  fine  of  not  more  than  five 
thousand  dollars,  or  by  both."  Section  2320, 
Rem.  &  Bal.  Code. 

"Every  executive  or  administrative  officer 
or  person  elected  or  appointed  to  an  ex- 
ecutive or  administrative  office  who  shall  ask 
or  receive,  directly  or  indirectly,  any  compen- 
Katlon,  gratuity  or  reward,  or  any  promise 
thereof,  upon  an  agreement  or  understand- 
ing that  his  vote,  opinion  or  action  uiK>n  any 
matter  then  pending,  or  which  may  by  law 
be  brought  before  him  In  his  official  capacity, 
shall  be  influenced  thereby ;  •  •  *  shall 
be  punished  by  imprisonment  in  the  state 
penitentiary  for  not  more  than  ten  years, 
or  by  a  fine  of  not  more  than  five  thousand 
dollars,  or  by  both."  Section  2321,  Rem.  & 
Bal.  Code. 

The  prosecution  was  based  upon  the  latter 
of  these  sections,  and  it  Is  plain  that  neither 
Tupper  nor  Gerald  could  have  been  Indicted 
under  that  section  or  for  the  crimes  therein 
defined  either  as  principal  or  accessory. 
This  Is  obvious  since  the  section  applies  only 
to  public  officers,  and  the  statute  itself  in 
the  prior  section  has  declared  the  acts  ot 
which  Tupper  and  Gerald  were  guilty  to 
constitute  a  separate  and  distinct  crime. 
The  true  test  to  determine  whether  a  wit- 
ness is  an  accomplice  or  not  is:  Could  the 
witness  himself  have  been  indicted  either  as 
principal  or  accessory  for  the  crime  charged 
and  under  investigation?  If  he  could  not,  he 
1b  not  an  accomplice.  Manifestly,  under  that 
test  Tupper  and  Gerald  were  not  accomplices; 
neither  had  received  a  bribe,  neither  was  a 
public  officer.  The  Supreme  Court  of  Minne- 
sota, in  passing  upon  this  exact  question, 
and  in  connection  with  a  crime  charged  un- 
der a  statute  containing  sections  closely 
analogous  to  those  above  quoted,  has  so 
held.  Minnesota  Statute  1894,  |S  6349,  6355, 
embodied  in  a  modified  form  in  Revised 
Laws  of  Minnesota  1905,  §§  4799.  4800.  In 
State  V.  Dumam,  73  Minn.  150,  75  N.  W. 
1127,  it  appeared  that  Dumam  was  indicted 
for  soliciting  a  bribe  from  one  Richards 
with  the  understanding  that  Durnam's  vote 
as  a  member  of  the  city  council  would  be 
Influenced  thereby.  The  court  said:  VThc 
court  refused  to  give  to  the  Jury  certain  re- 
quested Instructions  upon  the  proposition 
that  a  conviction  cannot  be  tiad  upon  the  un- 
corroborated testimony  of  an  accomplice. 
These  requests  were  made  upon  the  theory 
that  Richards,  or  both  Richards  and  Hal- 
vorson,  were  accomplices  of  the  defendant  in 


the  commission  of  the  offense  charged,  or  at 
least  that  there  was  evidence  tending  to 
prove  that  fact.  If  there  is  any  evidence 
tending  to  implicate  Halvorson  or  Richards, 
even  morally,  with  the  crime  charged,  the 
most  that  can  possibly  be  claimed  for  It  is 
that  It  tended  to  prove  that  they  were  In- 
clined to  entertain  defendant's  demand  favor- 
ably, and  would  have  been  willing  to  accede 
to  it  if  the  sum  demanded  bad  not  been 
so  large.  Even  if  they  had  fully  acceded  to 
defendant's  demand,  and  had  paid  or  offered 
to  pay  the  sum  demanded,  although  they 
would  have  been  guilty  of  an  Independent 
and  separate  crime,  they  would  not  have  been, 
within  the  meaning  of  the  law,  accomplices 
of  the  defendant  in  the  commission  of  the 
crime  of  asking  for  a  bribe.  An  'accomplice,' 
In  legal  signification,  is  one  who  co-operates, 
aids,  or  assists  another  in  the  commission 
of  a  crime,  either  as  principal  or  accessory. 
The  geneml  test  to  determine  whether  a 
witness  is  or  is  not  an  accomplice  is:  Could 
he  himself  have  been  indicted  for  the  offense 
either  as  principal  or  as  accessory?  If  he 
could  not,  then  he  is  not  an  accomplice. 
Com.  V.  Wood,  11  Gray  [Mass.]  85.  Each  of 
the  two  parties  to  a  transaction  may  be 
guilty  of  a  crime,  and  yet,  if  the  two  crimes 
are  separate  and  distinct  crimes,  the  one  is 
not  the  accomplice  of  the  other.  Thus,  sup- 
pose A.  asks  B.  for  a  bribe,  and  B.  pays  It. 
A.  is  guilty  of  the  crime  of  asking  a  bribe, 
and  B.  of  the  crime  of  giving  one.  But  the 
two  crimes  are  entirely  distinct,  and  neither 
party  could  be  indicted,  either  as  principal 
or  accessory,  for  the  crime  committed  by  the 
other.  Such  a  case  would  not  be  within  the 
statute  forbidding  a  conviction  on  the  un- 
corroborated evidence  of  an  accomplice,  al- 
though, of  course,  the  moral  delinquency 
of  either,  if  called  as  a  witness  against  the 
other,  would  be  a  fact  going  to  his  credibili- 
ty, which  a  jury  should  take  Into  considera- 
tion." 

In  People  v.  Bunkers,  2  Cal.  App.  197,  84 
Pac.  364,  370,  similar  statutory  provisions 
are  construed  in  the  same  way.  Section  86 
of  the  Penal  Code  of  California  punished 
as  a  crime  the  asking  for  or  receiving  of 
bribes  by  members  of  the  Legislature.  Sec- 
tion 85  punished  as  a  crime  the  giving  of  a 
bribe.  The  question  was:  Were  the  wit- 
nesses, the  persons  furnishing  the  bribe  mon- 
ey to  a  go-between,  accomplices?  The  court 
said:  "It  is  very  evident  from  an  examina> 
tlon  of  the  two  sections  mentioned  that  it 
was  the  intent  and  purpose  of  the  Legisla- 
ture to  make  offering  to  give,  or  giving,  a 
bribe  an  offense,  whether  the  legislator  asked 
for  and  received  it  or  not.  And  it  seems 
quite  as  evident  that  it  was  never  Intended 
that  persons  concerned  would  be  interchange- 
ably guilty  as  accomplices,  when  the  offer 
was  accepted  and  the  bribe  received.  In 
such  event  the  giving  would  be  the  crime 
committed  by  one  party,  and  the  taking  the 
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crime  of  tbe  other.  As  the  only  acts  of  these 
witnesses  which  could  by  possibility  render 
tbein  liable  as  principals  under  section  31 
of  the  Penal  Code  constitute  a  separate  and 
distinct  offense  under  section  85,  cardinal 
rules  of  construction  forbid  an  interpretation 
which  would  also  make  them  accessories  be- 
fore the  fact,  or  principals,  in  the  commis- 
sion of  the  other  offense  defined  in  section 
80  of  the  same  Code."  See,  also.  People  t. 
Ruef,  14  Cal.  App.  570,  114  Pac.  54. 

Analogous  situations  are  found  In  the  fol- 
lowing oases:  Where,  by  separate  sections 
of  the  statute,  buying  lottery  tickets  and  sell- 
ing lottery  tidiets  are  made  separate  crimes, 
the  buyer  is  not  an  accomplice  of  the  seller. 
Boyd  V.  Commonwealth,  141  Ky.  247,  132  S. 
W.  423.  In  the  absence  of  a  statute  requir- 
ing corroboration  in  such  cases,  where  by 
one  section  of  the  Criminal  Code  the  per- 
forming of  an  abortion  is  made  an  offense, 
and  by  another  section  it  is  made  a  different 
crime  for  the  woman  to  submit  to  the  act, 
the  woman  is  held  not  an  accomplice  of  the 
person  actually  performing  the  operation. 
People  V.  Meyers,  5  N.  Y.  Cr.  R.  120 ;  State 
V.  Stafford,  145  Iowa,  285,  123  N.  W.  167. 
"The  woman  upon  whom  the  attempt  is 
made  with  her  consent  is  not  an  accomplice 
in  such  sense  that  her  testimony  requires 
corroboration ;  but  the  woman  may  be  an 
accomplice  in  such  sense  that  her  admissions 
or  declarations  are  admissible  against  the 
defendant  as  those  of  a  confederate."  2 
McLain  on  Criminal  I-aw,  §  1151.  So,  also, 
it  has  often  been  held  that  in  prosecution 
for  the  unlawful  sale  of  liquor  the  person 
who  buys  at  such  illegal  sale  is  not  an  ac- 
complice of  the  seller.  Such  person  is  not 
a  participant  in  the  act  of  selling  which  is 
the  crime  charged.  Harrington  v.  State,  36 
Ala.  236 ;  State  v.  Baden,  37  Minn.  212,  34 
N.  W.  24 :  People  t.  Smith.  28  Hun  (N.  Y.) 
626:  Sears  v.  State,  35  Tex.  Cr.  R.  442,  34 
S.  W.  124 ;  Trinkle  v.  State,  60  Tex.  Cr.  R. 
187,  131  S.  W.  583;  State  v.  Wright,  152  Mo. 
App.  510,  133  S.  W.  664. 

[17]  Section  2007  of  Rem.  &  Bal.  Code, 
aboilshlng  the  distinction  between  principals 
and  accessories,  and  section  2260,  Rem.  & 
Bal.  Code,  defining  as  principals  all  par- 
ticipants, which  are  relied  upon  by  the  ap- 
pellant, are  not  controlling  on  the  situation 
here  presented.  These  sections  are  general 
in  their  terms  and  are  manifestly  intended  to 
meet  cases  not  otherwl.se  specifically  provided 
for  by  statute.  They  have  no  application  to 
acts  which  are  by  specific  and  distinct  stat- 
utes expressly  designated  and  made  subject 
to  punishment  as  primary  crimes  in  them- 
selves. People  T.  Bunkers,  2  Cal.  App.  197, 
84  Pac.  364,  370. 

Any  attempt  to  review  all  of  the  authori- 
ties cited  by  the  api)ellant  would  extend  this 


opinion  without  corresponding  profit  to  an 
unwarranted  length.  A  clear  distinction  be- 
tween the  case  here  and  many  of  those  cited 
lies  in  the  fact  that  the  crime  charged  was 
in  its  very  nature  such  that  the  witnesses 
Gerald  and  Tupper  could  not  tiave  commit- 
ted it,  and  could  not  have  l>een  indicted  for 
it  They  did  not  come  within  the  class  of 
persons  included  in  the  definition  of  tbe 
crime.  Not  being  subject  to  indictment  for 
the  crime  charged,  they  were  not  accomplices 
within  the  meaning  of  the  rule  requiring  cor- 
roboration of  their  testimony.  Those  cases 
holding  to  the  contrary  seem  to  us  as  not  log- 
ically sound.  We  have  examined  the  instruc- 
tions given  by  the  court,  and  we  are  of  tbe 
opinion  that  they  correctly  stated  the  law 
as  applied  to  the  evidence. 

The  principal  Instruction  requested  by  tbe 
appellant  was  taken  from  State  v.  Pearson, 
37  Wash.  405,  79  Pac.  985.  In  that  case 
Pearson,  Wilson,  and  I^wis  Haley  were 
Jointly  charged  with  stealing  cattle.  Tbe 
witness  John  Haley  had  been  convicted  from 
another  county  for  stealing  these  same  cat- 
tle; the  claim  of  the  state  being  that  the 
stealing  was  the  Joint  act  of  John  Haley  and 
the  parties  charged.  It  is  thus  evident  that 
John  Haley  was  an  accomplice  of  the  other 
three.  The  court  said:  "While  we  do  not 
now  announce  the  doctrine  that  a  conviction 
should  be  permitted  in  no  case  on  the  uncor- 
robated  testimony  of  an  accomplice,  never- 
theless we  do  hold  that  the  trial  court  should 
carefully  caution  the  Jury  in  such  cases  in 
the  matter  of  weighing  such  testimony,  and 
should  warn  it  against  a  conviction  on  such 
uncorroborated  testimony.  We  think  the  re- 
fusal of  the  trial  court  to  give  the  fifth  In- 
struction above  set  forth,  which  was  re- 
quested by  appellant,  was  reversible  error." 
In  that  case  we  did  not  hold  that  in  no  case 
would  a  conviction  be  sustained  on  the  un- 
corroborated testimony  of  an  accomplice, 
mnch  less  that  a  conviction  could  not  be 
sustained  on  the  uncorroborated  testimony 
of  one  not  in  law  an  accomplice  though  close- 
ly connected  with  the  crime.  The  same  is 
true  of  the  case  of  State  v.  Jones,  53  Wash. 
142,  101  Pac.  708.  In  this  connection  it  may 
be  again  noted  that  the  doctrine  of  invari- 
able necessity  of  corroboration  has  been 
much  further  relaxed  In  tbe  recent  ease  of 
State  y.  Stapp,  supra.  In  any  event,  the 
cases  cited  are  not  applicable  here.  The  wit- 
nesses Gerald  and  Tupper  were  not  accom- 
plices. 

We  have  considered  the  record  with  much 
care.  We  find  no  error  therein  Justifying  a 
reversal. 

The  Judgment  is  aflSrmed. 

DITNBAR,  C.  J.,  and  MOUNT,  FULLER- 
TON,  and  MORRIS,  JJ.,  concur. 
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(Supreme  Court  of  Wyoming.     March  15, 
1912.) 

Appeal  and  Erbok  (5  356*)— Dismissal  of 
Wbit— Failubk  to  Bbino  bp  Trasscbipt. 
Comp.  St  1910,  §  5114,  requires  plaintiff 
in  error  to  file  with  his  petition  in  error  an 
application  for  an  order  directing  the  clerk 
below  to  transmit  to  the  Supreme  Court  all 
the  original  papers  and  a  duly  authenticated 
transcript  of  such  record  entries  as  he  may 
desire  to  exhibit  the  alleged  errors,  and  pro- 
vides that  upon  filing  the  application  the  Su- 
preme Court  clerk  shall  issue  the  order,  and 
that  the  original  papers  and  the  authenticated 
transcript  shall  become  a  part  of  the  appellate 
record,  and  be  returned  with  the  mandate. 
Section  5122  prohibits  a  proceeding  to  reverse, 
etc.,  any  judgment  from  being  commenced,  ex- 
cept within  one  year  after  its  rendition,  but 
provides  that  upon  sufficient  showing  plaintiff 
in  error  may  be  granted  a  reasonable  extension 
of  time,  not  exceeding  18  months.  Beld,  that 
a  proceeding  in  error  must  be  dismissed,  where 
an  application  for  an  order  directing  the  trans- 
mission of  the  original  papers  and  a  duly  au- 
thenticated transcript  of  the  entries  of  record, 
showing  the  errors  relied  on,  was  not  filed  by 
plaintiff  in  error  within  the  time  prescribed 
by  section  5122,  though  the  absence  of  the 
record,  without  his  fault,  would  not  be  ground 
for  dismissal,  if  he  filed  the  application. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §»  1926,  1927;  Dec.  Dig.  S 
356.»] 

Error  to   District  Court,  Carbon   County. 

Action  between  John  Iven  and  Calvin  U 
Jessup.  John  Iven  brings  error  to  review  an 
adverse  Judgment,  and  defendant  In  error 
moves  to  dismiss  the  petition  in  error.  Mo- 
tion granted. 

N.  R.  Greenfield,  for  plaintiff  In  error.  Mc- 
Mlcken  &  Blydenburgh,  for  defendant  in  er- 
ror. 

POTTER,  J.  The  petition  in  error  In  this 
case  was  filed  January  21,  1911^  and  songbt 
the  reversal  of  a  Judgment  of  the  district 
court  in  Carbon  county,  rendered  November 
23,  1910.  The  case  came  on  regularly  for 
hearing  in  this  court  on  Febrtiary  2tS,  1912, 
and  thereupon  a  motion  of  the  defendant  in 
error,  filed  on  that  day,  to  dismiss  the  pro- 
ceeding in  error  was  presented  and  heard, 
and  dismissal  was  ordered  upon  such  mo- 
tion; the  conclusion  of  the  court  being  stat- 
ed orally,  with  the  understanding  that  the 
written  opinion  would  be  subsequently  filed. 
The  motion  was  made  upon  the  ground  that 
{there  is  nothing  in  this  court  to  show  any 
Judgment  or  any  errors  of  the  court  below; 
no  record  or  transcript  thereof  having  been 
filed,  nor  any  application  by  the  plaintUI  in 
error  for  an  order  directing  the  clerk  of 
the  district  court  to  transmit  such  record  or 
original  papers. 

The  statute  provides  that  the  plaintiff  in 
error  shall  file  with  his  petition  In  error  an 
application  for  an  order  directing  the  clerk 
of  the  district  court  or  other  tribunal  from 


which  the  appeal  Is  ta^en  to  transmit  to  the 
Supreme  Court  all  such  original  papers  In. 
the  case  in  which  the  appeal  is  taken,  and  a 
duly  authenticated  transcript  of  all  such 
Journal  entries,  or  other  entries  of  record  as 
he  may  desire,  and  as  may  be  necessary  to 
exhibit  the  errors  complained  of;  and  upon 
the  filing  of  such  application  it  shall  be  the 
duty  of  the  clerk  of  the  Supreme  Court  to 
forthwith  issue  said  order,  under  the  seal 
of  said  Supreme  Court.  Comp.  Stat  1914^ 
§  5114.  The  same  section  provides  for  serv- 
ing said  order  for  the  record  upon  the  cleric 
of  the  district  court  or  other  tribunal  from 
which  the  appeal  is  taken,  and  requires  the 
said  clerk,  upon  the  receipt  of  such  order,  to 
forthwith  deliver  the  papers  and  transcript 
called  for  by  the  order  to  the  clerk  of  the 
Supreme  Court,  taking  his  receipt  therefor; 
and  it  Is  declared  that  "such  original  papers 
and  authenticated  transcript  shall  be  and  be- 
come a  part  of  the  record  in  the  case  in  the 
Supreme  Court,  and  upon  the  conclusion  of 
said  case  in  the  Supreme  Court  said  papers 
shall  be  returned  with  the  mandate  of  the 
Supreme  Court  to  the  court  or  tribunal  from 
which  the  appeal  was  taken."  Section  5122 
provides  ttiat  no  proceeding  to  reverse,  va- 
cate, or  modify  a  judgment  or  final  order 
shall  be  commenced,  imless  within  one  year 
after  the  rendition  of  the  Judgment  or  the 
making  of  the  final  order  complained  of;  but 
upon  a  sufficient  showing  being  made  the 
party  desiring  to  institute  the  proceeding 
may  be  granted  by  the  court  rendering  the 
Judgment  a  reasonable  extension  of  time,  not 
exceeding  18  months,  within  which  to  insti- 
tute the  proceeding. 

In  Conradt  v.  Lepper,  13  Wyo.  99,  78  Pac. 
1,  3  Ann.  Cas.  627,  it  was  held  that  a  pro- 
ceeding in  error,  commenced  within  one  year 
from  the  order  overruling  a  motion  for  new 
trial  seasonably  filed,  is  commenced  in  time 
to  authorize  the  review  of  alleged  errors 
properly  Involved  In  a  determination  of  such 
motion.  There  is  no  showing  in  this  case 
that  would  bring  it  within  the  provision  for 
an  extension  of  time  or  the  rule  announced 
in  Conradt  v.  Lepper.  At  the  time  tbe  mo- 
tion was  made  and  heard,  therefore,  the 
time  for  commencing  the  proceeding  In  error 
had  expired,  and  it  appears  that  the  plalntiflC 
In  error  did  not  file  with  his  petition  m  er- 
ror, or  at  any  other  time,  an  application  for 
an  order  for  the  original  papers  or  record 
entries  as  required  by  section  5114. 

In  Caldwell  v.  State,  12  Wyo.  ao«,  74  Pac. 
496,  it  was  held  that,  where  tliere  has  been 
no  appearance  by  the  proper  parties,  nor  a 
waiver  of  summons  in  error,  a  proceeding  In 
error  is  not  commenced  In  this  court,  within 
the  meaning  of  the  statute  limiting  the  time 
for  bringing  such  a  proceeding,  unless  sum- 
mons in  error  is  issued  and  served  as  re- 
quired by  law.  In  Lobell  y.  Stock  Oil  Co., 
115  Pac.  69,  a  motion  to  dismiss  was  grant- 
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ed,  where  It  appeared'  thai  no  praecipe  for 
summons  In  error  had  been  tiled  by  the 
plaintiEF  In  error,  and  no  summons  had  been 
Issued  within  the  time  allowed  for  the  com- 
mencement of  the  proceedings  in  error,  and 
there  had  l>een  no  waiver  of  the  issuance  or 
service  of  summons  in  error. 

In  Lannier  v.  Haase  &  Finn,  and  two  other 
cases,  1  Wyo.  25,  a  motion  In  each  case  to 
dismiss  was  granted,  on  the  ground  that  the 
appeal  had  not  been  perfected  by  duly  tiling 
in  the  Supreme  Court  the  transcript  of  the 
proceedings  In  the  court  below.  The  opinion 
does  not  state  the  form  of  the  proceeding 
for  review.  But  at  that  time  the  statute  re- 
quired, as  to  proceedings  upon  petition  In 
error,  that  the  plalntUI  file  with  his  petition 
a  transcript  of  the  proceedings  containing 
the  final  Judgment  or  order  sought  to  be  re- 
versed, vacated,  or  modified.  Laws  1869,  c. 
76,  {  580.  Where  a  review  was  sought  by 
appeal,  the  appellant  was  required  to  serve 
written  notice  of  the  appeal  upon  the  ad- 
verse party,  and  also  upon  the  cleric  of  the 
trial  court;  and  it  was  made  the  duty  of 
the  clerk,  uiwn  receiving  such  notice  and  the 
payment  of  the  legal  fees  therefor,  to  forth- 
with transmit  to  the  Supreme  Court  a  tran- 
script of  the  record  in  the  cause,  or  so  much 
thereof  as  the  appellant  should  direct,  to 
which  transcript  the  clerk  was  required  to 
append  the  notice  of  appeal  and  the  written 
directions  of  the  appellant  for  the  transcript. 
Laws  1869,  c.  75,  |§  709,  710.  And  a  party 
appealing  from  a  decree  in  chancery  was 
required  to  file  in  the  office  of  the  clerk  of 
the  trial  court  a  written  notice  of  appeal, 
and  to  file  within  six  months  from  and  after 
the  date  thereof  with  the  clerk  of  ttie  Su- 
preme Court  a  certified  transcript  of  the 
proceedings  had  in  the  cause  in  the  district 
court  Laws  1869,  c.  75,  §§  793,  796.  A  rule 
of  the  Supreme  Court  of  the  territory  pro- 
vided that  no  case  would  be  heard  until  the 
appellant  or  the  plaintiff  in  error  had  deliv- 
ered to  the  clerk  14  printed  copies  of  an  ab- 
stract of  so  much  of  the  record  as  is  neces- 
sary for  a  full  understanding  of  the  ques- 
tions presented  to  the  court  for  decision,  and 
required  said  copies  to  be  delivered  to  the 
cleric  by  the  plaintlfT  in  a  writ  of  error  with- 
in 30  days  from  the  Issuance  of  the  writ,  and 
by  the  appellant  within  7  months  after  fil- 
ing the  appeal;  and,  where  the  plaintiff  in 
error  had  failed  to  file  such  abstract  of  the 
record  within  the  time  prescribed  by  the 
rule,  the  writ  of  error  was  dismissed  and  the 
cause  stricken  from  the  docket.  Trablng  v. 
Meyer,  3  Wyo.  133,  5  Pac.  569;  Collins  v. 
Johnson,  Id. 

It  la  apparent  that  the  statute  requires 
something  more  than  the  filing  merely  of  a 
petition  in  error  to  give  this  court  Jurisdiction 


of  the  subject-matter  for  the  review  of  er- 
rors complained  of,  and  that  it  is  necessary 
for  the  plaintiff  in  error,  In  addition  to  filing 
the  petition  in  error,  to  do  that  which  the 
statute  requires  of  him  to  bring  the  record 
into  this  court.  He  is  required  to  file  with 
his  petition  in  error  an  application  for  an 
order  directing  the  transmission  of  such  orig- 
inal papers  and  a  duly  authenticated  tran- 
script of  all  such  Journal  entries,  or  other 
entries  of  record  as  he  may  desire,  and  as 
may  be  necessary  to  exhibit  the  errors  com- 
plained of.  While  we  do  not  hold  or  tUnk 
that  a  failure  to  file  such  application  at  the 
time  the  petition  in  error  is  filed  would  be 
fatal  to  the  proceeding,  if  the  application  Ls 
subsequently  filed  within  the  time  allowed 
by  law  for  instituting  the  same,  we  are  of 
the  opinion  that  it  should  be  filed  within  the 
time  limited  for  commencing  the  proceeding. 
That  was  not  done  in  this  case.  The  record 
of  the  Judgment  Is  not  here,  nor  any  other 
part  of  the  record,  and  the  time  has  expir- 
ed for  commencing  the  proceeding  in  error. 
For  these  reasons,  the  motion  to  dismiss 
must  be  sustained.  It  is,  perhaps,  unneces- 
sary to  say  that,  where  the  plaintiff  has  dul.v 
filed  the  necessary  application,  the  altsence 
of  the  record  in  this  court,  without  any 
fault  on  his  part,  would  not  be  ground  for 
dismissal,  but  further  orders  could  be  made 
as  might  be  proper  and  necessary  for  the 
production  of  the  record. 

BEARD,  C.  J.,  and  SCOTT,  J.,  concur. 


DENT  et  aL  v.  CALIFORNIA  FRUIT  GROW- 
ERS* ASS'N  OF  LOS  ANGELES 
et  al.     (L.  A.  2,986.) 
(Supreme  Court  of  California.    Dec.  4,  1911.) 

Appeal  and  Ebbob  ($  430*)  —  DisinssAL  — 
Failcbe  to  Give  Notice  of  Appeal. 

Where   notice   of   appeal   is   not   given,   as 

required  by  Code  Civ.  Proc.  f  941b,  the  appeal 

will  be  dismissed. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  H  2173,  2174;    Dec  Dig.  { 

430.*] 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County ;  George  H.  Button,  Judge. 

Action  by  Henry  G.  Dent  and  others 
against  the  California  Fruit  Growers'  Asso- 
ciation of  Los  Angeles  and  others.  From  the 
judgmoit,  there  was  an  appeal.     Dismissed. 

Richardson  &  Martin,  for  appellants.  T. 
R.  Archer,  for  respondmts. 

PER  CURIAM.  It  is  ordered  that  the  ap- 
peal in  the  above-entitled  cause  be  and  the 
same  is  hereby  dismissed,  for  failure  to  give 
the  notice  of  appeal  contemplated  by  section 
941b,  Code  of  Civil  Procedure. 
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3.  F.  6,433.) 
(Supreme  Court  of  California.    Feb.  23,  1912.) 

1.  EXSCTTTOBS  AND  Aduinistkatobb  ({  176*) 
— Familt  Allowance. 

A  familj  allowance,  granted  by  an  order 
not  specifying  its  duration,  terminates  at  the 
expiration  of  one  year  after  the  granting  of 
letters,  if  the  estate  is  insolvent;  the  proTi- 
sion  of  Code  Ciy.  Proc.  |  1466,  that  in  case 
of  an  insolvent  estate  the  allowance  must  not 
be  for  longer  than  one  jrear,  being  considered 
a  part  of  the  order. 

[Ed.  Note. — For  other  eases,  see  Executors 
and  Administrators,  Cent  Die  il  661-666: 
Dec.  Dig.  i  176.»1 

2.  EXEOUTOBS  AND  ADMINISTTBATOBfl  (|  194*)— 
COLLATEBAL    ATTACK— WHAT    CONSTITUTES. 

'  A  determination.  In  a  proceeding  involving 
a  family  allowance,  of  the  (luestion  whether 
the  estate  is  insolvent  is  not  a  collateral  at- 
tack on  a  prior  order  granting  the  allowance; 
the  first  order  not  involving  any  finding  that 
the  estate  was  solvent. 

(Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  II  713-723; 
Dec.  Dig.  S  194.»] 

8.  EXEOUTOBS  AND  ADMINI8TBAT0BS    (I  176*) 

— FAiaLiT  Allowance— DuBATioN. 

A  court  has  no  discretion  as  to  the  time 
during  which  a  family  allowance  shall  continue; 
Code  Qv.  Proc.  }  1466,  fixing  the  time  as  dur- 
ing the  settlement  of  the  estate,  with  a  limita- 
tion of  one  year  in  case  of  insolvency. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  Sl  661-666; 
Dec  Dig.  {  176.»] 

4,  EXKonroBB  and  Adhinibtbatobb  ({  194*) 
—  Dbcisiorb  Rbviswablb  —  Pbobate  Pbo- 
ckedinob. 

Under  Code  Civ.  Proc.  i  963,  subd.  8, 
allowing  an  appeal  in  probate  proceedings  from 
orders  making  an  allowance  for  a  widow  or 
child,  an  order  directing  administrators  to  ap- 
ply money  in  their  hands  on  a  family  allow- 
ance, which  they  bad  stopped  paying  on  the 
ground  that  the  estate  was  insolvent  is  ap- 
pealable. 

(Eid.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ||  713-723; 
Dec  Dig.  I  194.*] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  Conn^  of  San  Francisco;  Tbomas 
F.  Oraham,  Judge. 

Petition  by  the  widow  of  A.  W.  Treat  de- 
ceased, for  an  order  reqnirlng  his  adminis- 
trators to  pay  arrearages  in  a  family  allow- 
ance previously  granted  to  ber.  From  the 
order,  the  administrators  and  certain  cred- 
itors appeal.    Reversed. 

C.  W.  Cross,  F.  H.  Gould,  and  Vincent 
Surr,  for  appellants.  W.  H.  Orrlck  and  W. 
H.  Spanlding,  for  respondent 

ANGELLOTTI,  3.  This  is  an  appeal  by 
certain  creditors  of  the  estate  of  deceased 
and  the  administrators  with  the  will  an- 
nexed from  an  order  of  the  superior  court 
of  the  dty  and  county  of  San  E^ancisco  di- 
recting said  administrators  to  pay  an  alleg- 
ed arrearage  under  a  prior  order  of  said 
court  made  subsequent  to  the  return  and  fil- 
ing of  the  Inventory  in  said  estate,  granting 


a  family  allowance  to  the  widow  of  de- 
ceased. 

There  is  no  controversy  as  to  tbe  material 
facts,  which  are  as  follows:  Deceased  died 
testate,  and  his  wUl  was  admitted  to  probate 
on  December  8, 1906.  The  inventory  and  ap- 
praisement of  the  estate  was  returned  and 
filed  on  March  22,  1907.  On  May  15,  1907, 
Lucy  B.  Treat,  the  widow  of  deceased,  filed 
her  petition  for  a  family  allowance  of  |175 
per  month.  On  the  following  day,  the  court 
made  its  ex  parte  order  granting  such  appli- 
cation to  the  extent  of  $125  per  month,  "to 
be  paid  by  administrators  herein,  and  same 
to  date  from  date  of  order  admitting  will  to 
probate" ;  no  expressed  specification  being 
contained  therein  as  to  the  time  during  which 
such  allowance  should  continue,  or  as  to  the 
condition  of  the  estate  in  respect  to  solven- 
cy. No  appeal  was  ever  taken  from  this  or- 
der. Tbe  administrators  paid  to  tbe  widow 
the  amount  so  allowed  for  a  period  of  13 
months,  to  and  Including  the  month  ending 
January  19,  1908,  and  refused  to  make  any 
further  payments.  In  January,  1909,  the 
widow  presented  ber  petition  for  an  order  re- 
quiring such  administrators  to  pay  to  her 
$1,000,  then  In  their  hands  and  not  necessary 
for  the  payment  of  costs  and  expenses  of  ad- 
ministration, on  account  of  such  allowance 
alleged  to  be  due  under  such  order,  which 
would  pay  all  sums  due  thereunder  to  and 
Including  tbe  month  ending  September  19, 
1908.  Tbe  administrators  and  appealing 
creditors  opposed  the  granting  of  such  appli- 
cation on  the  ground  set  up  in  their  answer 
that  the  estate  is  insolvent;  the  creditors  al- 
leging in  their  answer  that  such  estate  was 
insolvent  at  all  times  since  the  death  of  de- 
cedent, and  both  answers  substantially  alleg- 
ing that  tbe  refusal  of  the  administrators  to 
pay  any  allowance  after  the  payment  of  tbe 
same  for  13  months  was  because  of  such  In- 
solvency. Upon  tbe  hearing  In  the  lower 
court,  It  was  sought  by  the  appellants  to 
show  such  Insolvency  on  the  part  of  tbe  es- 
tate; but  tbe  court,  upon  the  objection  of  the 
petitioner,  refused  to  hear  any  evidence  on 
that  question.  If  a  showing  that  the  estate 
was  in  fact  insolvent  would  have  been  a  suf- 
ficient answer  to  the  application  of  the  wi- 
dow for  the  payment  of  any  additional  fam- 
ily allowance  under  tbe  order  of  May  16, 
1907,  it  is  obvious  that  the  lower  court  erred 
to  the  prejudice  of  appellants  In  excluding 
such  evidence. 

Section  1466,  Code  of  Civil  Procedure,  pro- 
vides: "If  the  property  set  apart  is  Insuffi- 
cient for  the  snpiwrt  of  tbe  widow  and  chil- 
dren, or  either,  the  court  or  a  Judge  there- 
of must  make  such  reasonable  allowance  out 
of  the  estate  as  shall  be  necessary  for  the 
maintenance  of  the  family,  according  to  their 
circumstances,  during  the  progress  of  the  set- 
tlement of  the  estate,  iphioh,  in  case  of  an 
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ItMoIvent  ettate,  must  not  ie  longer  than  one 
year  after  granting  letters  testamentary  or 
of  administration."  The  question  in  this 
case  Is  as  to  the  effect  of  the  portion  of  this 
section  which  we  have  italicized.  The  the- 
ory of  the  appellants  is  that  it  constitutes  a 
limitation  which  must  be  read  into  any  or- 
der for  family  allowance,  however  general 
such  order  may  be  on  its  face;  and  that  the 
allowance  comes  to  an  end  upon  the  lapse  of 
one  year,  If  the  estate  is  in  fact  Insolvent. 

[1]  There  can  be  no  doubt  that  the  statu- 
tory provision  in  question  was  intended  to 
prevent  the  payment  of  any  family  allow- 
ance under  section  1466,  Code  of  Civil  Pro- 
cedure, for  a  longer  period  than  one  year 
after  the  granting  of  letters  testamentary  or 
of  administration,  where  the  estate  is  insolv- 
ent This  intention  is  clearly  enough  express- 
ed, and  has  always  been  recognized  in  the 
decisions  of  this  court.  In  Estate  of  Mont- 
gomery, 60  Cal.  648,  where  creditors  sought 
an  order  discontinuing  a  family  allowance 
on  the  ground  of  the  insolvency  of  the  es- 
tate, the  allowance  having  already  been  paid 
for  a  period  exceeding  one  year,  the  court 
said,  in  afflrming  an  order  of  discontinuance: 
"But,  in  case  of  an  insolvent  estate,  the  time 
must  not  be  longer  than  one  year  after  the 
granting  of  letters.  Here  is  an  absolute  pro- 
hibition in  case  of  insolvency.  The  court  bad 
power,  upon  ascertaining  the  estate  to  be  in- 
solvent— nay,  it  was  its  duty — to  discontinue 
the  allowance."  In  Estate  of  Walkerly,  77 
Cal.  642,  20  Pac.  150,  it  was  said  that  the 
court  may  make  such  allowance  as  may  be 
necessary,  "subject,  of  course,  to  the  proviso 
that  if  the  estate  Is  insolvent  it  shall  not  ex- 
tend beyond  one  year."  See,  also,  Estate  of 
Adams,  128  Cal.  380,  383,  57  Pac.  569,  60 
Pac,  9«5;  In  re  Lux,  100  Cal.  593,  599,  35 
Pac.  341.  We  have  in  this  provision  of  our 
statute  a  clear  and  explicit  declaration  by 
the  Legislature  that  the  family  allowance 
given  under  section  1466,  Code  of  Civil  Pro- 
cedure, must  not,  in  the  case  of  an  insolvent 
estate,  be  for  longer  than  one  year  after  the 
granting  of  letters  testamentary  or  of  admin- 
istration. We  can  see  no  good  reason  why 
it  should  not  be  held,  at  least  as  to  an  order 
of  the  form  of  the  one  before  us,  one  sim- 
ply granting  an  allowance  of  a  certain  sum 
per  month,  without  any  specification  of  the 
time  during  which  it  shall  continue,  that  the 
order  is  made  upon  the  terms  flxed  by  the 
statute,  viz.,  that  it  is  to  continue  during  the 
progress  of  the  settlement  of  the  estate,  un- 
less the  estate  is  insolvent,  in  which  event 
it  is  to  continue  for  only  one  year  after  the 
granting  of  letters,  even  though  the  settle- 
ment of  the  estate  has  not  then  been  conclud- 
ed. It  certainly  should  not  be  presumed  in 
construing  the  order  that  the  court  intended 
to  violate  the  provision  of  the  law  forbidding 
the  payment  of  such  an  allowance  for  more 
than  one  year  in  the  case  of  an  Insolvent  es- 
tate.   In  the  case  of  an  order  In  this  form, 


at  least,  one  where  the  court  has  done  no 
more  than  to  designate  the  amount  of  allow- 
ance per  month,  the  fair  and  reasonable  con- 
struction Is  that  the  provisions  of  the  stat- 
ute as  to  the  time  during  which  it  shall  con- 
tinue constitute  a  part  of  the  order.  If  we 
are  to  imply  a  provision  that  the  allowance 
is  to  continue  "during  the  progress  of  the 
settlement  of  the  estate,"  it  would  necessari- 
ly seem  that  we  must  also  imply  the  addi- 
tional provision  contingent  upon  insolvency. 
So  construed,  the  order  would  cease  to  be  ef- 
fectual in  case  of  an  insolvent  estate,  so  far 
as  future  payments  of  allowance  are  concern- 
ed, upon  the  expiration  of  one  year  from  the 
date  of  the  granting  of  letters  testamentary 
or  of  administration;  and  no  order  of  court 
would  be  essential  to  that  result. 

[2]  A  question  of  fact  might  exist  as  to 
whether  or  not  the  estate  was  insolvent,  and 
that  question  would  have  to  be  determined 
in  some  such  proceeding  as  the  one  we  have 
before  us.  Such  a  proceeding,  however, 
would  involve  no  collateral  attack  upon  the 
original  order,  but  simply  an  Inquiry  as  to 
whether  the  order  had,  by  its  terms,  ceased 
to  be  operative. 

The  respondent's  theory  practically  is  that 
section  1466,  Code  of  Civil  Procedure,  con- 
templates and  relates  to  conditions  as  tbe7 
exist  at  the  time  the  order  of  allowance  was 
made;  that,  so  far  as  the  question  of  insol- 
vency is  concerned,  the  court  must  at  the  time 
of  making  the  order  determine  whether  the 
estate  is  then  solvent  or  insolvent,  and  make 
its  order  in  view  of  such  determination;  that 
the  making  of  an  order  without  any  limita- 
tion as  to  the  time  duriug  which  it  shall  con- 
tinue to  be  operative  implies  a  finding  of 
solvency  which  is  conclusive  as  to  the  status 
of  the  estate  in  that  regard,  in  the  absence 
of  a  revocation  or  modification  of  the  or- 
der, except  in  a  subsequent  proceeding  to  ob- 
tain such  revocation  or  modification;  and 
that  the  allowance  ordered  must  be  paid  dur- 
ing the  entire  progress  of  the  settlement  of 
the  estate,  in  the  absence  of  such  modifica- 
tion or  revocation;  for  to  hold  otherwise 
would  involve  a  holding  that  the  validity 
and  regularity  of  an  order  may  be  asaalled 
in  a  collateral  pxoceeding  to  enforce  such  or- 
der. 

While,  as  a  prerequisite  to  an  order  for 
family  allowance  under  section  1466,  Code  of 
Civil  Procedure,  certain  facts  must  be  de- 
termined by  the  trial  court,  we  see  nothing 
in  our  statute  requiring  the  question  of 
solvency  or  Insolvency  to  be  so  determined. 
It  must  be  determined,  for  Instance,  that 
such  property  as  has  been  set  apart  for  the 
support  of  the  widow  and  children,  under 
section  1465,  Code  of  Civil  Procedure,  if  any, 
is  insufficient  for  their  support;  for  the  stat- 
ute allows  the  order  for  family  allowance  to 
be  made  only  where  such  other  property  is 
Insufficient,  and  the  granting  of  a  family  al- 
lowance necessarily  implies  ft  flndiog  of  such 
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Insufflciency.  Estate  of  Welch,  IOC  Cal.  427, 
430,  39  Pac.  805.  And  the  same  thing  Is  true 
as  to  the  relatioui^hlp  of  the  claimants  to  the 
deceased.  The  allowance  is  authorized  only 
for  the  maintenance  of  the  famiiy  of  the  de- 
ceased; and  an  order  granting  such  an  allow- 
ance to  a  person  as  the  widow  of  a  deceased 
necessarily  concludes  the  question  as  to  the 
status  of  such  person  as  widow  (Estate  of  No- 
Ian,  145  Cat.  559,  79  Pae.  428),  at  least  so 
far  as  the  matter  of  family  allowance  Is  con- 
cerned, unless  It  be  set  aside  in  some  man- 
ner authorized  by  law.  And  so,  again,  as  to 
the  reasonableness  of  the  amount  allowed. 
The  finding  is  necessarily  Implied  that  such 
amount  Is  a  reasonable  amount  to  be  allowed 
for  the  maintenance  of  the  family  according 
to  their  circumstances,  and  the  order  is  a 
conclusive  adjudication  on  that  subject  as 
long  as  it  remains  in  force.  But  it  is  no- 
where in  efTect  provided  that  solvency  of  the 
estate  is  a  prerequisite  to  the  making  of  any 
such  order,  where  the  order  is  made  within 
a  year  after  the  granting  of  letters.  The 
other  conditions  existing,  the  allowance  must 
be  made,  whether  the  estate  Is  solvent  or 
insolvent  (see  1  Woemer  on  Administrations, 
S  83;  Griesemer  v.  Boyer,  13  Wash.  171,  43 
Pac.  19);  the  only  limitation  in  case  of  in- 
solvency being  that  it  must  not  continue 
"longer  than  one  year  after  granting  letters," 
etc.  E\'en  if  the  estate  be  insolvent,  the  fam- 
ily  is  entitled  to  such  "reasonable  allowance 
out  of  the  estate  as  shall  be  necessary  for" 
their  maintenance,  "according  to  their  cir- 
cumstances" during  the  whole  of  the  year 
prescribed,  if  the  estate  is  properly  in  prog- 
ress of  settlement  so  long;  and  we  see  noth- 
ing in  the  law  authorizing  the  conclusion 
that,  because  an  estate  is  Insolvent,  the  court 
may  restrict  such  "reasonable  allowance"  to 
a  specified  part  of  such  year. 

[3]  The  determination  as  to  the  Hme  dur- 
ing which  a  "reasonable  allowance"  shall 
be  paid  does  not  rest  in  the  sound  discretion 
of  the  court  That  time  is  fixed  by  the  stat- 
ute, which  compels  the  granting  of  such  an 
allowance  as  the  court  may  consider  reason- 
able for  such  time  as  may  be  properlj^  con- 
sumed in  the  settlement  of  the  estate,  with 
the  limitation  of  one  year  In  case  of  insolven- 
cy. See  In  re  Dougherty's  Estate,  34  Mont. 
336,  343,  86  Pac.  38.  There  Is  nothing  in 
the  statute  to  indicate  that  the  limitation  as 
to  insolvent  estates  is  applicable  to  only 
those  estates  as  to  which  it  Is  possible  to 
show  insolvency  at  the  time  of  the  making  of 
the  order.  So  that,  as  we  have  said,  a  de- 
termination of  the  question  of  solvency  or 
insolvency  is  in  no  way  necessarily  involved 
in  the  making  of  the  order  within  a  year 
after  the  granting  of  letters,  and  consequent- 
ly a  finding  and  adjudication  on  that  point 
Is  not  to  be  implied,  at  least  in  the  case  of 
an  order  which  does  not  in  express  terms 
prescribe  the  period  during  which  the  allow- 
anfe  shall  continue.    It  is  true,  as  has  been 


said,  that  the  court  in  making  the  order  may 
take  into  consideration  the  fact  of  insolven- 
cy, if  shown,  in  connection  with  all  the 
other  circumstances.  In  determining  what 
may  be  a  "reasonable  allowance";  but  this 
in  no  way  affects  the  views  we  have  stated. 
Estate  of  Bell,  131  Cal.  1,  63  Pac.  81,  668,  is 
not  in  conflict  with  what  has  been  said.  On 
the  settlement  of  an  executor's  account,  ob- 
jections were  made  to  items  consisting  of 
sums  of  money  paid  by  the  executor  to  the 
widow  under  orders  of  the  court  for  family 
allowance  made  years  after  the  granting  of 
letters,  and  after  the  widow  had  been  paid  a 
large  allowance  for  years  under  a  prior  or- 
der. The  ground  of  objection  was  that  the 
estate  was  insolvent  when  such  subsequent 
orders  were  made.  It  seems  to  be  implied 
in  the  opinion  that,  If  such  could  be  shown 
to  be  the  case,  the  court  must  be  held  to  be 
without  Jurisdiction  to  make  the  order,  doubt- 
less because  the  allowance  granted  thereby 
was  for  a  period  during  which  no  allow- 
ance could  be  made,  In  view  of  the  limitation 
contained  in  section  1466,  Code  of  Civil  Pro- 
cedure. But  it  was  very  properly  held  that 
under  such  circumstances,  solvency  of  the 
estate  being  a  prerequisite  to  the  making  of 
any  order  at  all,  the  making  of  the  order 
was  necessarily  a  finding  and  adjudication 
that  the  estate  was  then  solvent,  which,  of 
course,  could  not  be  attacked  collaterally. 
The  distinction  between  that  case  and  this  la 
obvious. 

What  we  have  said  in  reply  to  respond- 
ent's theory  stated  above  Is  said  with  refer- 
ence solely  to  the  question  of  the  proper  con- 
stmction  of  the  order  of  family  allowance 
involved  in  this  case,  and  in  support  of  onr 
conclusion  that,  so  far  as  the  time  during 
which  the  allowance  was  to  continue  is  con- 
cerned. It  simply  ordered  the  payment  for 
such  period  as  was  authorized  by  section 
1466,  Code  of  Civil  Procedure,  and  in  no  de- 
gree adjudicated  the  question  of  solvency  or 
insolvency.  If  this  be  the  proper  construc- 
tion of  the  order,  we  have  here,  as  already 
substantially  said,  no  question  of  any  col- 
lateral attack  on  the  order,  but  simply  an 
inquiry  whether,  under  the  terms  of  the  or- 
der itself,  It  has  not  ceased  to  be  operative. 
The  question  in  this  regard  la  somewhat 
analogous  to  a  case  where  the  widow  who  is 
granted  a  family  allowance  marries  again 
during  the  progress  of  the  settlement  of  the 
estate.  It  is  held  that  in  such  a  case  the 
order  of  allowance  ipso  facto  terminates  at 
the  time  of  the  second  marriage ;  the  theory 
being  that  such  an  order  clearly  implies  that 
it  is  to  be  paid  the  widow  only  while  she 
remains  a  member  of  the  family  of  the  de- 
ceased, and  that  by  her  marriage  stie  re- 
moves herself  from  the  operation  of  the  or- 
der. The  order  is  satisfied,  so  far  as  she  la 
concerned.  Estate  of  Hamilton,  66  Gal.  576, 
6  Pac.  493.  See,  also.  In  re  Dougherty's  Es- 
tate^  34  Mont  336,  86  Pac.  38,  where  it  waa 
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beld  that  an  order  for  allowance  to  continue 
during  the  progress  of  the  settlement  of  the 
estate  must  be  presumed  to  baye  been  satis- 
fled  when  the  time  shall  have  arrived  at 
wbich  the  estate  may  be  settled. 

In  view  of  what  we  have  aald,  we  are  sat- 
isfied tbat  the  administrators  and  creditors 
were  entitled  to  show,  If  they  could,  in  re- 
sponse to  the  widow's  application  for  the  or- 
der appealed  from,  that  the  estate  of  deceased 
was  Insolvent.  The  court's  ruling,  excluding 
the  testimony  offered  in  this  behalf,  was 
therefore  prejudicially  erroneous. 

[4]  It  Is  claimed  In  the  brief  of  respondent 
tbat  the  order  Involved  In  this  appeal  Is  not 
an  appealable  order,  and  that  the  appeal 
shonld  be  dismissed  for  that  reason.  A  mo- 
tion to  dismiss  the  appeal  on  that  ground 
was  heretofore  made  by  respondent  and  de- 
nied on  its  merits  by  this  court.  We  see  no 
reason  to  doubt  the  correctness  of  that  rul- 
ing. The  statute  allows  an  appeal  In  probate 
proceedings  from  an  order  "against  or  in 
favor  of  •  •  •  making  an  allowance  for 
a  widow  or  child."  Code  Clv.  Proc.  {  8C3, 
subd.  3.  In  view  of  what  we  have  said  as  to 
the  proper  construction  of  the  original  or- 
der for  family  allowance.  It  is  clear  that  the 
order  here  appealed  from  was  In  substance 
and  effect  one  "making  an  allowance  for  a 
widow." 

The  order  appealed  from  is  reversed. 

We  concur:  BBATTT,  C.  J.;  SHAW,  J.; 
LORIGAN,  J.;  MELVIN,  J.;  HBNSHAW,  J. 


(U2  Cal.  US) 

PKOPLB  v.  DRAKB.    (Cr.  1,707.) 

(Supreme  Court  of  California.     Feb.  23, 
1012.) 

'1.  ABDtJCnON     (§    1*)— COMPULaiON— Stattt- 

TOKT  Provisions— "Custody." 

To  constitute  a  violation  of  Pen.  Code,  | 
266d,  making  it  a  felony  for  any  person  to  re- 
ceive money  or  any  valuable  thing  for  placing 
in  "custody"  any  female  for  the  purpose  of 
causing  ber  to  cohabit  with  a  male  to  whom 
she  is  not  married,  the  female  in  question  must 
be  under  some  sort  of  restraint,  so  that  she 
is  not  free  to  come  and  go,  or  otherwise  act 
as  she  pleases. 

rEd.  Note. — For  other  cases,  see  Abduction, 
Cent  Dig.  U  1-10;   Dec  Dig.  |  1.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  2,  pp.  1800,  1801;    voL  8,  p.  7625.] 

2.  Statutbs    ({  231*>— ConsTBOCTioR— Rbti- 

SION. 

The  meaning  and  effect  of  a  statute  is  not 
changed  by  incorporating  it  in  the  Penal  Code. 
[Ed.   Note. — For  other  cases,    see   Statutes, 
Cent  Dig.  I  312;   Dec  Dig.  |  281.*] 

8.  PBOsTrrunoif   (|  1*)  —  Eleuknts  of  Or- 

VEN8E. 

Prior  to  the  passage  of  the  act  of  Feb- 
ruary 8,  1911  (St  1911,  p.  9),  making  "pander- 
ing" a  felony,  it  was  not  a  felony  to  persuade 
a  female  to  become  a  voluntary  inmate  of  a 


house  of  in  fame  as  •  prostftote,  and  to  re- 
ceive the  proceeds  of  her  occupation. 

[Ed.  Note.— For  other  cases,  see  Prostita- 
tion.  Cent  Dig.Jt  1,  2;  Dec  Dig.  f  1;*  Di^ 
orderly  House,  Cent  Dig.  (  ?.] 

In  Bank.  Appeal  from  Snperlor  Court, 
City  and  County  of  San  Frandsco;  WllU&m 
P.  Lawlor,  JndgQ. 

Bmeat  J.  Drake  was  convicted  of  crimen 
and  he  appeals.    Reversed. 

Jaa.  K.  Ross,  for  appellant  U.  S.  Webb, 
Atty.  Oen.,  J.  Charles  Jones,  Deputy  Atty. 
Gen.,  C.  M.  Plckert,  DIst  Atty.,  and  F.  U 
Berry,  AssL  Dlst  Atty.,  for  the  Peopla 

SHAW,  X  The  defendant  was  convicted 
of  the  felony  defined  in  section  266d  of  the 
Penal  Code.  The  section  is  as  follows: 
"Every  person  who  receives  any  money  or 
other  valuable  thing  for  or  on  account  of  bis 
placing  In  custody  any  female  for  the  pur- 
pose of  causing  her  to  cohabit  with  any  male 
to  whom  she  Ls  not  married.  Is  guilty  of  a 
felony." 

[1.  21  By  this  definition.  In  order  to  consti- 
tute the  offense.  It  Is  made  Imperative  that 
the  female  In  question  shall  have  been  "plac- 
ed In  custody"  by  the  person  charged.  The 
use  of  the  words  "In  custody"  necessarily  Im- 
plies that  she  must  be  placed  where  she  Is 
detained  or  kept  In  the  charge  or  control  of 
another.  In  some  sort  of  restraint  so  that 
she  Is  not  free  to  come  and  go  or  otherwise 
act  as  she  pleases.  Spring  v.  Dahlman,  34 
Neb.  (592,  52  N.  W.  567;  Wilkes  v.  Slaughter, 
10  N.  C.  216;  Century  Die.  That  this  is  the 
correct  Interpretation  of  the  section  Is  fur- 
ther demonstrated  by  Its  legislative  origin 
and  history.  It  was  first  enacted  as  section 
4  of  the  act  of  March  23,  1893,  entitled  "An 
act  to  prevent  compulsory  prostitution  of 
women,  and  the  Importation  of  Chinese  or 
Japanese  women  for  Immoral  purposes,  and 
to  provide  penalties  therefor."  Stats.  1893, 
p.  217.  There  are  six  sections  of  the  act 
This  particular  offense  was  thereby  made  a 
misdemeanor  only.  The  title  shows  the  gen- 
eral purpose  to  be  to  prevent  forcible  deten- 
tion of  women  for  prostitution,  and  the  pro- 
visions of  the  several  sections  are  directed 
against  the  kidnapping  of  women  and  the 
holding  of  them  In  restraint  for  that  pnrpose 
or  for  Illicit  sexnal  Intercourse.  In  the  re- 
vision of  the  Penal  <>>de  In  1901,  these  sec- 
tions were  Incorporated  therein,  and  all  the 
offenses  defined  were  declared  to  be  felonies. 
Stats.  1901,  p.  448.  This  revision  was  beld 
unconstitutional  In  Lewis  ▼.  Dunne,  134  (^1. 
291,  66  Pac.  478,  65  L.  R.  A.  833,  86  Am. 
St  Rep.  257.  In  1905,  they  were  again  In- 
serted In  their  present  form  In  the  Penal 
Code  as  sections  266a  to  266f,  Inclusive. 
Stats.  1905,  p.  655.  Placing  them  In  the 
Code,  did  not  change  tbelr  meaning  or  effect 

[3]  There  Is  no  evidence  of  such  custody. 
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XlM  most  that  can  ba  aald  of  the  oondoct  of 
the  defendant  la  that  he  persuaded  the  girl 
in  question,  who  was  then,  and  had  been 
for  a  considerable  time  before,  a  prostitute, 
but  who  waa  not  his  wife,  to  go  to  a  bawdy- 
house,  and  there  follow  the  same  practice 
daring  the  greater  pert -of  ererjr  night,  uaA 
that  he  received  from  her  a  large  part  or 
all  of  the  money  she  obtained  thereby.  It 
does  not  appear  that  either  the  defendant, 
the  keeper  of  the  bawdyhouse,  or  any  other 
person  exercised  any  restraint  or  control  over 
her  actions,  or  prevented  or  attempted  to 
prevent  her  from  leaving  the  place  at  any 
time  she  cbose.  The  conduct  of  defendant 
was  exceedingly  immoral,  reprehensible,  and 
degrading.  Bat  be  did  not  place  the  girl  in 
custody;  he  merely  persuaded  ber  to  become 
a  voluntary  inmate  of  a  house  of  111  fame 
as  a  prostitute,  and  received  the  proceeds  of 
her  occupation.  This  the  statute  at  that 
time  did  not  denounce  as  a  felony.  The 
acts  charged  were  done  prior  to  the  passage 
of  the  act  of  February  8,  1011,  making  such 
oonduct,  designated  therein  as  "pandering," 
a  felony.  Stats.  1911,  p.  fi.  The  evidence 
does  not  show  a  violation  of  the  section 
above  quoted,  under  which  the  defendant 
was  prosecuted.  The  verdict  waa  contrary 
to  the  law  asd  the  evidence. 
The  judgment  is  reversed. 

We    concur:     ANGKLLOTTI,   J.;    LORI- 
OAN,  3.;  MBLVIN,  X:  HENSHAW,  J. 


as  Cat.  App.  41) 
rURMAN  T.  CRAINB  et  al.     (dr.  1.048.) 

(District   Court   of   Appeal,   Second   District, 
Califoniia.    Jan.  16,  1912.) 

1.   SPECinC  PCBFOBlCAIfCZ  (S  86*)— CONTBACTB 
BNPOBCEABI/B. 

Where  parents  of  a  child  fonr  years  old 
surrendered  the  custody  thereof  to  a  third  per- 
son in  consideration  of  her  agreeing  to  adopt 
the  child  and  give  her  all  the  rights  of  a  child 
in  her  estate,  and  the  third  person  on  the  eze- 
ention  of  the  a^reemeat  took  charge  of  the 
child  and  exercised  control  over  her  as  an 
adopted  child  until  the  child's  marriage  16 
years  later,  and  the  child,  for  over  24  years, 
discharged  her  duties  as  a  child  until  the  third 
person's  death,  intestate,  equity  would  compel 
the  specific  performaoce  of  tas  contract  to  give 
the  child  the  property,  though  there  had  been 
no  adoption  in  fact;  the  contract  being  sup- 
ported by  a  valid  oonsidention. 

'[Ed.    Note.— For    other   cases,    see    Specific 
Performance,  Cant.  Dig.  {|  223,  224;  Dec.  Dig. 

3:  BxxcmoBS  Aifn  AniUHisTBATOBS  (|  224*) 
•  —CiAnis— Statutes. 

Code  Civ.  Proc.  {|  1493,  1495,  1500,  pro- 
viding for  the  presentation  of  claims  against 
decedents'  estates  before  suit,  do  not  apply  to 
an  asserted  ownership  of  a  decedent's  property 
baaed  on  the  existence  of  a  trust  created  by 
decedent  in  her  Kfetime  for  the  benefit  of  plain- 
tiff, based  on  a  contract,  supported  by  valuable 


eoBsideration,  blndlag'  4e$edent  te  adopt  plaia- 
tiff  and  give  all  her  property  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Bxecntors 
and  Administrators,  Cent  Dig.  {{  768-788; 
Dec;  Dig.  |  224.*] 

3.  ExEcuTOHs  AHD  AnnmsTKATOBa  (i  439*)— 
Parties— Pbopeb  Pabtibs. 

Where,  for  a  valuable  consideration,  a  per- 
son agreed  to  adopt  a  child  and  make  it  aa 
heir,  the  child,  on  the  death  of  such  person  in 
sning  for  specUie  performance,  properly  made 
the  administrator  a  party  to  restrain  him  from 
delivering  the  property  to  the  next  of  kin, 
though,  m  the  absence  of  any  affirmative  relief 
against  the  administrator,  he  was  not  a  proper 
party. 

[Ed.  Note.— For  other  cases,  see  Executors 
snd  Administrators,  Cent.  Dig.  SS  1765,  1766, 
1770,  1771.  1774;  Dec.  Dig.  J  439:*  Parties, 
Cent.  Dig.  iS  17,  25,  37,  38,  50,  64.] 

4.  Ltmitatioit  of  Aotioiis  (i  46*)— Time  to 
8u>— Limitations. 

Where  a  cause  of  action  was  based  on 
plaintiff's  right  to  inherit  the  property  of  a 
decedent  pursaant  to  a  contract  creating  a 
trust  for  plaintiff's  benefit  at  testator's  death, 
no  cause  of  action  accrued  until  decedent's 
death,  and  a  suit  for  specific  performance  of 
the  contract,  brought  leas  than  two  years  after 
decedent's  death,  was  not  barred  by  limitations. 
[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Gent.  Dig.  §§  240-203;  Dec  Dig.  g 
46;*  Insurance,  Cent.  Dig.  i  1540.] 

5.  Equity  (|  87*)— Laches. 

Mere  delay  for  a  period  less  than  that  pre- 
scribed by  limitations  does  not  amount  to 
laches. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent.  Dig.  {$  242-244;  Dec.  Dig.  |  87.*] 

6.  EvidERCB  (f    n8*>-'Sa00NDABT  EVIDKNCK 
— ADMISSIBILIiy. 

Where  an  agreement  was  executed  In  dup- 
licate, and  a  party  thereto  took  both  copies, 
and  at  her  death  a  mutilated  copy,  containing 
little  of  the  substance  of  the  agreement,  but 
disclosing  the  signatures  of  the  parties  and  the 
witnesses,  was  found,  and  a  diligent  search  was 
made  for  the  other  copy  or  the  remainder  of 
that  found,  but  without  avail,  secondary  evi- 
dence of  ttie  contents  of  the  agreement  was 
admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  ||  580-594;  Dec  Dig.  |  178;*  Bec- 
ords.  Cent.  Dig.  i  33.] 

7.  WITNES8B8    (I   130*)— COMPETBirOT— TeSTI- 
UONY  ojr  Adujnistbatob. 

Where,  in  a  suit  against  the  next  of  kin 
of  a  decedent  to  compel  specific  performance  nt 
a  contract  binding  decedent  to  adopt  plaintiff 
and  make  her  a  legal  heir,  the  administrator. 


not  a  proper  partv,  was  competent  to  testify  to 

the  contents  of  us 

contract. 


instrument  evidencing  the 


[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  St  582-697;    Dec  Dig.  |  139.*] 

S.  Speoifio    Pbbtobkarcb    (i    120*)  —  CoN- 

TBACTS    ERFOBCKABLE. 

Where  parents  surrendered  the  custody  of 
a  child  to  a  third  person  in  consideration  of 
her  agreeing  to  adopt  the  child  and  make  it 
her  legal  heir,  and  the  child,  on  the  third  per- 
son's death,  sought  specific  performance  of  the 
contract,  evidence,  that  the  child  performed  the 
duties  devolving  on  her  as  a  child  of  the  third 
person  in  reliance  of  the  status  which  she  be- 
lieved to  ^ist  in  view  of  the  representations 
that  the  child  was  an  adopted  child,  was  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  884-^86;  Dec  Dig.  | 
120.*] 
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8.  Appbai  and  Ebbos  ({  1042*)— Habici-kss 
Kbbob  —  Ebbonbous    Ruunos   or   Pixad- 

IN6S. 

The  striking  out  of  an  allegation  in  an  an- 
swer not  presenting  affirmative  matter,  but 
presenting  only  an  issue  tendered  bT  other  alle- 
gations of  the  answer,  is  not  prejadlcial  because 
the  right  of  defendant  to  introduce  evidence  is 
not  thereby  abridged. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  4U0-1L14;    Dec.  Dig.  i 

10.  WlTHBSSBS      (I     133*)     —    COMPETBNCT   — 

Tbansactionb  with  Dbcbased  PisaoNS. 
Where  parents  surrendered  the  custody  of 
•  child  to  a  third  person  in  consideration  of  her 
agreeing  to  adopt  the  child  and  make  it  her 
legal  heir,  and  the  child,  on  the  third  person's 
death,  brought  suit  for  specific  performance  of 
the  contract,  the  parents  were  competent  to 
testify  to  the  execution  of  the  agreement,  not- 
withstanding Code  Civ.  Proc  |  1880,  subd.  3, 
prohibiting  parties  to  an  action  against  a  de- 
cedent's estate  from  testifying. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  ||  566-669;    Dec.  Dig.  |  133.*] 

11.  EVIDHRCK   (I    461*)— CONTBACTS   ENFOBCX- 
ABLE. 

In  a  suit  to  compel  specific  performance 
•f  a  contract  by  a  person  since  deceased  to 
adopt  plaintiff  and  make  her  a  legal  heir,  evi- 
dence of  conversations  and  conduct  of  decedent 
to  show  that  she  construed  the  contract  as 
creating  the  relation  between  her  and  plaintiff 
as  mother  and  child  by  adoption  was  admis- 
■ible. 

[Eld.  Note. — For  other  cases,  see  Evidence, 
Cent  IMg.  S(  2129-2133;   Dec  Dig.  {  461.*] 

Apiieal  from  Snperior  Court,  Los  Angelea 
County;   M.  P.  Conrey,  Judge. 

Action  by  Mary  E.  S.  Furman  against 
George  F.  Craine  and  others.  From  a  Judg- 
ment for  plaintiff,  certain  of  the  defendants 
appeal.    Affirmed. 

Murphey  &  Poplin,  Shankland  ft  Chandler, 
and  C.  White  Mortimer,  for  appellants. 
John  H.  O'Connor,  Hunsaker  ft  Brltt,  James 
P.  Hogan,  and  M.  M.  Meyers,  for  respond- 
ents. 

SHAW,  J.  It  appears  from  the  findings: 
Tliat  on  June  2,  1884,  when  plaintiff  was 
four  years  of  age,  Margaret  E.  Synnot,  who 
at  the  time  of  her  death  was  known  as  Mar- 
garet E.  Cleveland,  a  childless,  widowed  sis- 
ter of  defendant  James  O.  Cralne>  made  an 
agreement  in  writing  with  the  latter  and  his 
then  wife,  Emma  Craine,  who  were  the  fa- 
ther and  mother  of  plaintiff,  whereby  they 
forever  surrendered  to  Synnot  the  control, 
custody,  and  society  of  plaintiff  and  relin- 
quished to  her  all  claims  and  rights  which 
they  tiad  to  and  over  plaintiff  by  reason  of 
being  her  parents,  in  consideration  of  which 
Synnot  agreed  to  take,  adopt  rear,  and  edu- 
cate plaintiff  as  iter  own  dilld,  and  give  her 
all  tlie  rights  of  a  child  in  and  to  her  estate 
and  to  make  plaintiff  her  heir  at  I&w  bo  she 
would  inherit  the  property  of  Synnot  upon 
the  latter's  death.  Plaintiff's  parents  fully 
performed  all  of  the  conditions  on  their  part 


agreed  to  be  performed,  and  Synnot  upon  the 
execution  of  the  agreement  took  charge  of 
plaintiff  and  thenceforward,  until  plaintiff's 
marriage  in  November,  1900,  had  and  exer- 
cised exclusive  control,  custody,  and  care  of 
plaintiff    in    all    respects    as    her    adopted 
daughter,  and  during  all  of  said  time  plain- 
tiff lived  with  Margaret  E.  Sj^not  as  a  mem- 
ber of  her  family  and  performed  all  the  dn- 
tlea  and  obligations  of  a  daughter  to  her  up 
to    the   time   of    her    said    marriage,    after 
which,  though  occupying  a  residence  of  her 
own,  she  continued  to  discharge  her  duties 
as  a  daughter  of  Margaret  E.  Synnot,  until 
the  latter  died,  intestate,  on  April  23,  1906, 
leaving  neither  Issue,  husband,  father,   nor 
mother  surviving  her.    That  while  said  Mar- 
garet E.  Synnot  did  not  legally  adopt  plain- 
tiff, she  frequently  stated  to  plaintiff,  and 
to  others  in  her  presence,  that  she  had  adopt- 
ed plaintiff  and  that  plaintiff  was  her  heir 
at  law  and  upon  her  death  would  inherit 
her  estate,  by  reason  whereof  plaintiff  was 
led  to  believe,  and  did  believe,  that  she  was 
the  legally  adopted  daughter  and  heir  at 
law  of  said  Synnot  and  in  reliance  th««- 
upon  after  she  came  to  years  of  discretion 
she  remained  with  said  Margaret  E.  Synnot 
as  a  member  of  her  family  and  gave  her  the 
affection  and  obedience  of  and  in  all  respects 
conducted  herself  as  the  daughter  of  said 
Margaret   B.    Synnot     That  plaintifTs  par- 
ents aai  Margaret  B.  Synnot  believed  and 
understood   that  the  agreement   so  entered 
into  between  them  had   the  legal   effect  of 
establishing  between  plaintiff  and  said  Mar- 
garet E.  Synnot  the  relation  of  child  and 
parent    and    conferred    upon   plaintiff   the 
statute  and  rights  of  an  adopted  child.    At 
the  time  of  the  commencement  of  the  suit 
all  of  the  claims  against  the  estate  and  all 
costs   and   expenses   of  administration   bad 
been  paid,  and  the  estate  was  ready  for  dlsr 
tribution.      The    defendants    appealing    ar» 
nephews  and  nieces  of  two  deceased  brothers 
and  a  deceased  sister  of  Margaret  B.  Synnot 
James  O.  Craine  was  the  administrator  of 
the  estate  of  said  Margaret  B.  Synnot  de- 
ceased, and  as  «uch  was  made  a  party  de- 
fendant  in   the  action   upon   an   allegation 
therein  to  the  effect  that  he  would,  unless 
restrained  by  the  process  of  court,  pay  over 
and  deliver  to  said  defendants  the  estate  so 
remaining  In  his  bands  for  final  distribu- 
tion.   The  court  by  Its  Judgmoit  declared 
plantiff  to  be  the  equitable  owner  of  all  tlie 
estate  remaining  In  the  hands  of  the  admin- 
istrator for  distribution,  and  adjudged  and 
decreed   that    the   defendants,    other    than 
James  O.  Craine  as  administrator  of  said  es- 
tate, held  the  legal  title  to  all  said  property 
in  trust  for  the  benefit  of  plaintiff,  and  that 
they,  or,  in  default  of  so  doing,  that  the 
derk  of  the  court,  execute  to  plaintiff  a 
conveyance  sufficient  In  law  to  transfer  said 
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property  to  her.  and  enjoining  James  O. 
Craine  from  the  payment  or  delivery  of  any 
of  said  property  to  any  of  said  defendants 
In  pursuance  of  any  decree  of  distribution 
which  may  be  made  in  the  matter  of  said  es- 
tate. The  appeal  is  from  the  judgment  and 
from  an  order  of  court  denying  defendants' 
motion  for  a  new  trial. 

[1]  1.  The  right  of  plaintiff  to  have  specif- 
ic enforcement  of  the  alleged  contract  upon 
the  facts  found  Is  supported  by  overwhelm- 
ing authority.  Van  Tine  t.  Van  Tine  (N.  J.) 
15  AU.  249,  1  li.  R.  A.  165;  Healey  v.  Simp- 
son, 113  Mo.  340,  20  S.  W.  881 ;  Sharlcey  v. 
MdDermott,  91  Mo.  647,  4  8.  W.  107,  60  Am. 
Rep.  270;  Burns  y.  Smith,  21  Mont.  251, 
53  Pac.  742,  69  Am.  St.  Rep.  653;  Johnson 
V.  Hnbbell,  10  N.  J.  Eq.  332,  66  Am.  Dec. 
773.  While  in  the  case  of  Owens  v.  McNally, 
113  Cal.  444,  45  Pac.  710,  33  Ia  R.  A.  369, 
Bpeciflc  performance  was  denied  as  against 
the  widow  of  deceased,  the  ground  therefor 
clearly  distinguishing  the  case  from  this,  It 
was  there  said,  with  reference  to  a  like 
agreement,  that  "a  court  of  equity  will  en- 
force such  an  agreement  specifically  by 
treating  the  heirs  as  trustees  and  compel- 
ling them  to  convey  the  property  in  accord- 
ance with  the  terms  of  the  contract"  That 
there  was  an  adequate  consideration  for  the 
promise  fully  appears;  It  being  shown  that 
when  plaintiff  was  four  years  of  age  the  re- 
lation existing  by  nature  between  plaintiff 
and  her  parents  was  severed,  and  in  lieu 
thereof  an  artificial  relation  for  the  purxwse 
of  satisfying  the  maternal  cravings  of  this 
childless  aunt.  Plaintiff  entered  her  house- 
bold  as  her  child,  and  she,  her  parents,  and 
ber  aunt,  upon  sufficient  grounds,  thought 
and  believed  that  she  had  been  adopted  as 
the  child  of  Margaret  B.  Synnot,  and  thence- 
forward for  nearly  24  years  she  was  so  rec- 
ognized by  Synnot  The  surrender  of  their 
child  on  the  part  of  the  parents,  the  pre- 
sumed detriment  to  plaintiff  due  to  the  sev- 
ering of  the  paternal  ties,  and  the  love, 
obedience,  and  companionship  given  the 
aunt,  followed  by  the  establishment  of  the 
artificial  relation,  cannot  be  measured  In 
gold.  "There  are  things  which  money  cannot 
buy;  a  thousand  nameless  and  delicate  serv- 
ices and  attentions.  Incapable  of  being  the 
subject  of  explicit  contract  which  money, 
with  all  its  peculiar  potency.  Is  powerless  to 
pnrchase.  The  law  furnishes  no  standard 
whereby  the  value  of  such  services  can  be 
estimated,  and  equity  can  only  make  an  ap- 
proximation In  that  direction  by  decreeing 
the  specific  execution  of  the  contract."  Sut- 
ton V.  Hayden,  62  Mo.  101 ;  Healey  v.  Simp- 
son, supra. 

[2]  2.  Defendants  appealing  demurred  to 
the  complaint  upon  the  ground  that.  Inas- 
much as  It  did  not  appear  therefrom  that 
plaintiff,  prior  to  filing  the  same,  bad  pre- 
sented to  the  administrator  any  demand  or 
dalm  for  the  property,  as  provided  la  sec- 
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tlons  1493  and  1500,  Code  of  Civil  Procedure, . 
it  did  not  state  facts  suflBcient  to  constitute 
a  cause  of  action.  The  action  of  the  court 
in  overruling  the  demurrer  is  assigned  as . 
error.  These  sections  of  the  Code  have  no . 
reference  to  actions  of  the  character  here 
presented.  Plaintiff  did  not  claim  tliat  the 
estate  was  indebted  to  her,  and  she  held  no 
claim  payable  out  of  the  estate  in  course  of 
administration.  Her  contention  is  that  she 
is  the  sole  beneficiary  of  a  trust  Impressed 
ui)on  the  property  remaining  after  the  pay- 
ment of  costs  of  administration  and  all 
claims  against  It,  and  as  such  equitable  own- 
er entitled  to  a  conveyance  thereof  from 
those  holding  the  legal  title. 

[3]  In  an  action  the  purpose  of  which  la 
merely  to  enforce  such  trust  by  way  of  specific 
performance,  and  in  the  absence  of  any  affirm- 
ative relief  being  asked  against  the  adminis- 
trator, he  Is  not  a  necessary,  or  even  proper, 
party  defendant  In  the  case  at  bar  be  Is 
properly  made  a  party  defendant  because  of 
allegations  showing  a  necessity  for  the  order 
asked  restraining  him  from  paying  or  deliv- 
ering the  property  to  the  defendants.  Tliat 
the  asserted  ownership  of  the  property,  based 
npon  the  existence  of  a  trust  created  by  the 
owner  thereof  In  her  lifetime  for  the  benefit 
of  plaintiff,  is  not  a  claim  within  the  mean- 
ing of  sections  1493,  1495,  and  1500,  Code  of 
Civil  Procedure,  Is  sustained  by  numerous 
authorities.  See  Fallon  v.  Butler,  21  Cal. 
24,  81  Am.  Dec.  140;  Bst  Of  Swain,  67  Cat 
637,  8  Pac.  497;  McCabe  v.  Healy,  138  CaL 
81,  70  Pac.  1008;  Est  of  Dutard,  147  Cal. 
253,  81  Pac.  519.  An  examination  of  the  au- 
thorities cited  by  appellants  to  the  contrary 
discloses  that  they  were  all  cases  Involving 
claims  properly  so  called,  against  an  estate 
for  money,  and  wherein  It  was  sought  to  es- 
tablish the  right  thereto  by  action  Instituted 
against  the  administrator  or  executor  of 
decedent 

3.  For  like  reasons,  the  court  did  not  err 
in  sustaining  the  demurrer  to  the  second  sep- 
arate defense  contained  In  the  answer,  since 
it  was  based  upon  the  failure  of  plaintiff  to 
present  the  claim  for  allowance  In  accord- 
ance with  the  provisions  of  said  sections  1493 
and  1500,  Code  of  Civil  Procedure. 

[4]  4.  It  is  claimed  that  the  court  erred  In 
sustaining  plaintiffs  demurrer  to  the  fifth 
separate  defense  set  up  In  the  answer,  where- 
in defendants  pleaded  laches  of  plaintiff  In 
bringing  the  suit  The  cause  of  action  here 
Involved  Is  based  upon  plaintiffs  right  to  in- 
herit the  property  of  Margaret  B.  Synnot  at 
her  death.  Hence  no  cause  of  action  accrued 
until  her  demise  on  April  23,  1908.  The  suit 
was  brought  within  less  than  two  years  from 
that  date,  and  therefore  was  not  barred  by 
the  provisions  of  the  statute  limiting  the 
time  within  which  such  actions  may  he 
brought. 

[5]  As  said  by  respondent:  "Mere  delay 
for  a  period  of  time  less  than  that  prescrli>- 
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ed  by  tbe  statute  of  limitations  does  not  con- 
stitute laches."  Lux  v.  Haggln,  69  Cal.  255, 
4  Pac.  919,  10  Pac.  674;  Ex-Mission  L,  &  W. 
Co.  T.  Flash,  97  Cal.  610,  32  Pac.  600.  More- 
over, the  adoption  was  merely  the  means 
whereby  to  accomplish  an  end,  viz.,  the  trans- 
fer to  plaintiff  of  the  property  owned  by 
Synnot  at  the  time  of  her  death.  While,  in 
the  absence  of  other  disposition  by  will,  the 
intended  purpose  would  bare  been  accom- 
plished by  adoption,  as  a  result  of  which 
plaintiff  would  have  inherited  as  a  natural 
child,  nevertheless,  bad  there  been  an  adop- 
tion, and  Synnot  bad  by  will  devised  the 
property  to  another,  plaintiff  would,  by  vir- 
tue of  the  agreement,  have  been  entitled  to 
maintain  an  action  for  the  property  as 
against  such  devise.  The  matter  thus  set  up 
constituted  no  defense,  and  hence  the  court 
did  not  err  in  sustaining  the  demurrer. 

[I]  5.  The  agreement  between  Margaret  U. 
Synnot  and  plaintiff's  parents  was  executed 
in  duplicate,  and  Margaret  E.  Synnot  took 
charge  of  both  copies  thereof.  At  the  time 
of  her  death  a  mutilated  copy,  containing  lit- 
tle of  the  substance  of  the  agreement,  but 
disclosing  the  signatures  of  the  parties  there- 
to, together  with  those  of  the  witnesses  to 
the  execution  of  the  same,  was  found  among 
her  papers.  A  diligent  search  was  made  for 
the  other  copy,  or  the  remainder  of  that 
found,  but  without  avail.  The  evidence  was 
sufficient  to  establish  the  loss  and  destruc- 
tion of  the  Instrument,  and  to  admit  of  parol 
testimony  in  proof  of  its  contents.  There 
was  no  error  in  the  line  of  evidence  admitted 
for  the  purpose  of  establishing  the  loss,  nor 
in  proof  of  the  contents  of  the  Instrument  by 
parol. 

[7]  6.  The  testimony  of  the  administrator, 
since  he  was  not  a  proper  party  defendant, 
nor  the  action  prosecuted  upon  a  claim 
against  the  estate  of  Margaret  E.  Synnot, 
was  competent  evidence  of  the  contents  of 
the  instrument.  Poulson  v.  Stanley,  122  CaL 
658,  55  Pac.  605,  68  Am.  St  Rep.  73. 

[I]  7.  Proof  alone  of  the  execution  of  the 
written  instrument  would  not  In  itself  have 
entitled  plaintiff  to  recover.  Since  she  had 
not  been  legally  adopted  as  promised,  nor 
otherwise  given  the  immediate  right  of  in- 
heritance upon  the  death  of  her  aunt,  it  was 
necessary  and  proper,  when  invoking  the 
equitable  intervention  of  the  court,  to  show 
that  she  performed  the  obligations  and  duties 
devolving  upon  her  as  the  daughter  of  de- 
ceased, not  as  a  mere  stranger,  but  in  reli- 
ance upon  a  status  which  she  believed  to  ex- 
ist, and  which  belief  was  Justified  by  the 
conduct  and  representations  made  by  the 
aunt  We  perceive  no  error  in  admitting  the 
plaintiff's  testimony  for  such  purpose. 

[9]  8.  In  their  answer  defendants  alleged 
that  plaintiff  and  her  father  had  conspired 
together  in  fabricating  testimony  to  prove 
the  existence  of  the  alleged  contract  know- 


ing that  no  Bucb  contract  had  been  made. 
This  was  properly  stricken  out  by  the  court 
The  allegation  contained  no  affirmative  mat- 
ter, add  hence  presented  no  issue  other  than 
that  tendered  by  the  answer  in  specifically 
denying  the  execution  of  the  agreement  alleg- 
ed in  the  complaint,  and  upon  which  the  cause 
of  action  was  based.  The  right  of  defendants 
to  Introduce  evidence  was  in  no  wise  abridg- 
ed by  the  action  of  the  court 

[IS]  9.  Tile  claim  that  the  evidence  fails 
to  support  the  findings  as  to  the  execution 
of  the  agreement  and  its  contents  la  based 
upon  the  contention  that  under  subdivision  3, 
i  1880,  Code  of  Civil  Procedure,  neither  the 
father  nor  mother  of  plaintiff  was  a  compe- 
tent witness  to  testify  touching  the  subject. 
As  we  have  seen,  the  action  was  not  prose- 
cuted upon  a  claim  against  an  estate,  and 
hence  the  admission  of  the  testimony  did  not 
contravene  the  provisions  of  this  section. 

A  number  of  alleged  errors  are  predicated 
upon  the  rulings  of  the  court  in  admitting 
and  rejecting  evidence.  It  la  unnecessary  to 
enter  upon  an  extended  discussion  of  these 
rulings;  suffice  it  to  say,  we  have  considered 
all  of  them  and,  in  the  light  of  what  has 
heretofore  been  said,  find  no  merit  In  the 
points  based  thereon. 

[11]  It  was  not  improper  to  prove  conver- 
sations, conduct  and  actions  on  the  part  of 
the  aunt  which  tended  to  show  that  she  con- 
strued the  agreement  as  creating  the  rela- 
tion between  her  and  plaintiff  of  mother  and 
child  by  adoption.  Van  Tine  v.  Van  Tine, 
supra.  We  perceive  no  error  in  the  ruling 
of  the  court  in  admitting  in  evidence  the  dep- 
osition of  Thomas  Eileman  and  Mrs.  Anna 
Duey.  The  stipulation  of  attorneya,  consid- 
ered with  the  evidence  of  the  clerk  and  the 
record,  sufficiently  Identifies  It  as  a  deposi- 
tion taken  to  be  used  in  the  trial  of  the  case 
under  a  commission  duly  issued  authorizing 
the  taklnR  of  the  same. 

We  find  no  prejudicial  error  in  the  record, 
and  the  judgment  and  order  are  therefore 
affirmed.  . 

We  concur:  ALLEN,  P.  J.;  JAMBS,  J. 

18  Cal.  App.  SI 
Ez  parte  NORTHERN.     (Cr.  286.) 
(District  Court  of   Appeal,   Second    District, 
California.    Jan.  19,  1912.) 

1.  CONTBVPI    (I   6*)— "COKTEMPT   IN   IkXSDI- 

ATE   View   of   Coubt"— Failubb   to    Pat 

PUBSUANT    to    ObdEB. 

A  contempt  for  refusal  to  pay  pursuant  to 
an  order  IM  not  committed  in  the  immediata 
view  of  the  court  within  Code  Civ.  Proc  f 
1211«  authorizing  sommary  punishment  for 
such  contempt. 

[Ed.  Note. — For  other  cases,  see  Contempt 
Cent.  Dig.  H  6,  10,  18;   Dec.  Dig.  f  6.*] 

2.  Contempt  (|  54»)— Pbockedinos  roR  Pmr- 
isHMENT— Affidavit. 

Under  Code  Oiv.Proo.  |  1211,  providing 
that,  when  a,  contempt  is  not  committed  in  the 
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immediate  view  of  fhe  court,  an  -  affidavit  of 
the  facta  mqst  be  presented  to  the  coort,  the 
court  is  without  jurisdiction  to  punish  for  con- 
tempt for  refusal  to  pay  pursuant  to  an  order, 
unless  the  proper  amdatlt  Is  presented. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  $S  143-149;    Dec.  Dig.  §  64.*] 

3.   COWTMIPT     (f    44*)— JUBISDICTIOn  — REO 
OBD. 

The  jurisdiction  of  the  superior  court  in 
contempt  proceedings  is  limited,  and  the  juris- 
dictional facts  must  appear  in  the  judgment 
and  order  of  commitment. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  §§  128-130;   Dee.  Dig.  |  44,*] 

Application  for  writ  of  habeas  corpus  by 
Milton  Northern  for  bis  discharge  from  cus- 
tody under  a  sentence  for  contempt  of  court. 
Granted,  and  petitioner  discharged. 

Lewis  Crulclcsbank,  for  petitioner.  D.  E. 
Bowman,  for  respondent. 

PER  CURIAM.  Petitioner  is  shown  by 
the  return  to  be  held  under  a  commitment 
specifying  that  a  certain  action  came  on  reg- 
ularly for  hearing  on  an  order  to  show 
cause  in  re  contempt,  and  testimony  hav- 
ing been  beard  on  the  part  of  both  the  plain- 
tiff and  the  defendant  and  it  appearing  to 
the  satisfaction  of  the  court  that  the  defend- 
ant Northern  had  been  guilty  of  contempt 
by  reason  of  bis  refusal  to  obey  the  order 
of  the  court  to  pay  temporary  alimony  and 
attorney's  fees,  which  said  order  was  made 
on  October  16,  1911,  and,  it  further  appear- 
ing to  the  court  that  said  defendant  North- 
ern had  ability  to  pay  the  same,  it  was 
therefore    ordered,   adjudged,    and    decreed 


that  he  be  committed  to  the  county  Jail  until 
he  should  pay  to  the  plaintiff  Mildred  North- 
em  the  sum  of  pM. 

[1  ]  The  contempt  for  a  refusal  to  pay  pur- 
suant to  an  order  is  one  not  committed  in 
the  immediate  Tlew  and  presence  of  the 
court,  and  under  section  1211  of  the  Code  of 
Civil  Procedure  an  affidavit  presented  to  the 
court  or  Judge  of  the  facts  constituting  the 
contempt,  or  a  statement  of  the  facts  by  the 
referees,  arbitrators,  or  other  Judicial  of- 
ficers, is  essential  as  giving  the  court  Juris- 
diction to  hear  and  determine  the  proceed- 
ings in  contempt. 

[2]  Assuming  that  the  case  of  Northern 
T.  Northern  was  one  In  wtilch  a  Judgment 
for  alimony  could  I>e  rendered,  which  fact 
does  not  aflSrmatlvely  appear,  and  that  the 
court  made  an  order  requiring  him  to  pay 
the  sum  of  $40,  which  fact  also  does  not  af- 
Qrmatively  appear,  and  that  said  Northern 
had  ability  to  pay  the  same,  nevertheless  the 
court  was  without  jurisdiction  to  punish  for 
contempt,  in  the  absence  of  an  affidavit  as 
provided  by  the  section  of  the  Code  above 
cited. 

[S]  In  proceedings  in  contempt  the  Juris- 
diction of  the  superior  court  is  limited,  and 
Jurisdictional  facts  must  be  made  to  appear 
in  the  Judgment  and  the  order  of  commit- 
ment. 

Considering  the  record,  then,  as  present- 
ed In  this  case,  the  order  made  by  the  court 
was  without  Jurisdiction,  and  the  petitioner 
Is  entitled  to  his  discharge,  and  It  Is  so  or- 
dered. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 


Digitized  by 


Google 


1012 


121  PACIFIC  REPORTBB 


(Cola 


COrX)RADO  &  S.  RT.  CO.  ▼.  MANATT. 

(Court  of  Appeals  of  Colorado.    March  11, 1912. 
Rehearing  Denied  April  8,  1912.) 

1.  OAiiBiERs  (S  154*)— Contract  of  Carriage 
— Ijmitation  of  I.iAniLrTY — Enforcement. 

A  contract  limiting  the  liability  of  a  car- 
rier in  the  transportation  of  freight  in  consid- 
eration of  a  reduction  of  rates  is  not  enforce- 
able against  the  shipper,  where  the  carrier  did 
not  transport  the  freight  at  the  reduced  rates. 
[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  i§  G41-645,  W7 ;   Dec.  Dig.  §  154.*] 

2.  Carriers  (§  158*)— Cabeiage  of  Fbeioht 
— Contracts  Limiting  Liability  —  Va- 
lidity. 

A  contract  of  carriage  which  limits  the 
liability  of  the  carrier  to  $5  per  handredweight, 
or  to  a  maximum  of  $120,  is  invalid,  where  the 
freight  was  worth  over  $900,  and  the  carrier, 
at  the  time  it  received  the  goods,  knew  the 
character  thereof. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  US  Wi3-^67.  699-703%,  708-710,  718, 
718%;    Dec.  Dig.  f  158. •] 

3.  Carriers  (|  150*)  —  Contracts  Limitino 
Liability— Gross  Negligence. 

A  carrier  may  not,  by  contract,  limit  its 
liability  for  loss  occasioned  by  the  negligence 
of  its  employes. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  054-659;    Dec.  Dig.  §  150.*] 

4.  Carriers  (§  1(!5*)— Cabblage  or  B^reight 
— Gross  Negligence  op  Agent — E^'idence. 

Evidence  held  to  show  that  an  agent  of  a 
carrier  was  guilty  of  gross  negligence,  so  as  to 
deprive  the  carrier  of  the  right  to  rely  on  its 
contract,  limiting  its  liability. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  $§  729,  730;    Dec.  Dig.  $  165.*] 

5.  Carriers  (J  158*)— Carriage  of  B^eight— 
Contracts  Limiting  Liability— Validity. 

A  carrier  may,  where  proper  methods  of 
valuation  are  pursued,  and  the  valuation  as 
fixed  bears  some  relation  to  the  actual  value  of 
the  goods  it  undertakes  to  transport,  limit  its 
liability. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  H  663-667,  699-703%,  708-710,  718, 
718% ;   Dec.  Dig.  §  158.»] 

Appeal  from  District  Court,  Boulder 
County;   James  E.  Garrigues,  Judge. 

Airtlon  by  G.  J.  Manatt  against  the  (Col- 
orado &  Southern  Railway  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

E.  E.  Whltted,  O.  L.  Dines,  and  Robert  H. 
Wlddlcombe,  all  of  Denver,  for  appellant 
J.  T.  Atwood,  of  Boulder,  for  appellee. 

CUNNINGHAM,  J.  The  plaintiff  brought 
his  action  In  the  district  court  against 
the  railroad  company  to  recover  the  val- 
ue of  certain  household  goods  and  furni- 
ture which  he  had  delivered  to  the  Atchison, 
Topeka  &  Santa  F6  Railway  Company,  at 
Corona,  Cal.,  for  shipment  to  Boulder,  Colo., 
said  goods  having  been  destroyed  by  a  fire 
which  consumed  the  depot  of  the  defendant 
company  at  Boulder;  the  fire  being  the 
work  of  an  incendiary.  In  its  amended  an- 
swer, the  defendant  admits  that  the  goods 


in  question  "arrived  at  Boulder  and  were 
unloaded  by  the  defendant  at  Its  depot  and 
warehouse  in  said  city  on,  to  wit,  the  6th 
day  of  August,  1907.  The  fire  which  de- 
stroyed the  goods  Is  admitted  to  have  oc- 
curred on  the  early  morning  of  August  10, 
1007.  It  appears  from  the  evidence  that 
Mrs.  Manatt,  the  wife  of  the  plaintiff,  re- 
peatedly telephoned  the  company's  agent, 
before  the  fire,  in  order  to  ascertain  whether 
their  goods  had  arrived.  At  the  request  of 
the  agent,  she  gave  the  street  number  where 
she  was  stopping  and  the  number  of  the 
telephone  by  which  she  could  be  reached. 
She  was  advised  on  each  occasion,  except 
the  last,  which  occurred  on  August  8th,  that 
the  goods  had  not  arrived.  On  August  8th 
she  was  told  by  the  agent  that  he  did  not 
know  whether  they  had  arrived  or  not.  On 
the  afternoon  of  August  9th,  preceding  the 
fire,  plaintiff  called  in  person  on  the  agent 
of  the  company,  at  the  depot,  to  make  In- 
quiry concerning  the  goods,  and  was  then 
told  that  the  goods  had  not  arrived.  The 
company  api>ear8  to  have  sent  a  postal  card 
to  the  plaintiff,  dated  August  8th,  and  bear- 
ing post  office  stamp  August  9,  7:30  a.  m.; 
but  there  was  no  street  number  on  the 
same.  It  Is  therefore  apparent  that  it  was 
known  to  the  company,  at  and  before  the 
last  conversation  between  the  plaintiff  and 
the  defendant's  agent,  that  the  goods  bad 
arrived  at  the  time  of  said  conversation. 

The  principal  contention  between  the  par- 
ties is  as  to  the  binding  effect  of  a  certain 
shipping  contract,  prepared  by  an  agent  of 
the  Atchison,  Topeka  &  Santa  F6  Railway 
Company,  at  Corona,  Cal.,  and  signed  by 
the  plaintiff  at  the  time  of  the  delivery  of 
the  goods  to  the  Santa  F6  Company  for 
shipment.  The  pertinent  clauses  in  said 
contract  read  as  follows: 

"When  the  words  'Owner's  Risk'  or  the 
letters  'O.  R.'  are  noted  on  this  bill  of  lad- 
ing, the  shipper  assumes  the  risk  of  all  loss 
or  damage  to  the  property  In  the  coarse  of 
transportation,  and  in  any  event  not  to  ex- 
ceed the  declared  value  hereon  stated,  if  any. 
When  this  bill  of  lading  bears  a  notation 
showing  that  the  valuation  of  the  freight 
is  released  to  any  amount,  it  is  agreed  that 
the  value  of  the  freight  does  not  exceed  such 
amount,  and  that  any  carrier  which  may 
be  liable  for  loss  or  damage  of  the  freight 
shall  not  be  bound  to  pay  more  than  such 
amount.    •    •    * 

"Corona  Station,  July  1,  1907. 

"Whereas  the  undersigned  consignor  has 
delivered  for  transportation  to  the  Atchison. 
Topeka  &  Santa  F6  Railway  Company,  Coast 
Lines,  at  the  above  st>*.tion,  a  quantity  of 
household  goods,  furniture  and  emigrants' 
movables,  consigned  to  G.  J.  Manatt,  Boulder, 
Colorado,  described  as  follows:  17  pieces  of 
H.  H.  Goods.  Prepaid  $82.00.  Whereas  said 
consignor  desires  to  secure  the  benefit  of  the 


*For  otber  case*  see  sun*  topic  and  section  NUMBER  lo  Dec.  Dig.  A  Am.  Dig.  Key  No.  SerlM  *  Rep'r  lodexcs 
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lower  or  special  rate  applicable  only  to  such 
transportation  at  'Owner's  Risk'  upon  the 
Taluation  and  conditions  hereinafter  express- 
•ed:  Now,  therefore,  said  railway  company 
agrees  to  charge  for  such  transportation  the 
lower  or  special  rate  applicable  to  shipments, 
based  on  such  valuation  and  the  conditions 
hereinafter  stated,  and  receives  said  goods 
for  transportation  upon  the  terms  herein- 
after stated;  and  said  consignor  hereby  rep- 
resents and  agrees  that  the  value  of  the 
above  property  does  not  exceed  five  dollars 
<$5.00)  per  hundred  pounds,  and  that  in  case 
of  any  loss  of  or  damage  to  the  same,  said 
railway  company,  or  any  connecting  carrier 
transporting  the  same,  shall  not  be  liable 
for  a  greater  amount.    •     •    • 

"When  the  above  class  of  goods  is  shipped 
at  the  rate  based  on  the  valuation  of  five 
dollars  ($5.00)  per  hundred  pounds  agents 
win  read  the  agreement  to  the  consignor  be- 
fore requiring  him  to  sign  the  same  and  must 
then  note  on  the  way  bill,  'Released  to  valua- 
tion of  $5.00  per  100  poimds.'  Should  the 
shipper  refuse  to  sign  the  above  contract, 
you  will  notify  him  that  in  such  case  the 
proi)erty  will  be  received  and  forwarded  only 
at  the  increased  rates  provided  by  the  cla.ssi- 
fication  rules  and  regulations  in  effect  at  the 
time  of  the  shipment,  and  applicable  to  'Car- 
rier's risk.' " 

The  contract  containing  the  aforesaid  claus- 
es, among  many  others,  bore  the  signatures 
of  the  Atchison,  Topeka  &  Santa  F4  Railway 
Company,  Coast  Lines,  by  W.  L.  Brown,  its 
agent,  and  G.  J.  Manatt,  consignor.  Immedi- 
ately preceding  these  signatures  appears  the 
following  clause  in  the  contract:  "By  sign- 
ing this  agreement,  consignor  hereby  con- 
clusively admits  having  read,  and  fully  un- 
derstanding, the  foregoing  provisions."  One 
witness  called  by  defendant,  Mr.  Frank  P. 
Adams,  Chief  Clerk  of  the  general  freight 
office  of  the  Colorado  &  Southern  Railroad 
Company,  testified:  "The  rate  on  household 
goods  from  Corona,  Cal.,  to  Boulder,  Colo., 
where  the  liability  is  limited  to  $5.00  per  cwt 
In  case  of  loss  or  damage,  and  so  receipted 
for,  was  $.3  per  cwt.,  and,  where  the  valua- 
tion was  not  so  released,  that  the  rate  was 
$4.50  per  cwt."  Aside  from  this  witness,  the 
only  evidence  offered  by  defendant  was  the 
deposition  of  W.  L.  Brown,  the  agent  at 
Corona,  Cal.  From  this  dei>osition,  it  ap- 
pears that  one  H.  H.  LIbby,  a  clerk  of  the  de- 
fendant company  working  under  the  depo- 
nent. Brown,  executed  the  bill  of  lading  for 
the  company,  and  that  Brown  had  no  per- 
sonal knowledge  of  what  occurred  between 
the  plaintiff  and  Libby  at  the  time  of  the 
execution  of  the  contract  In  question.  Libby 
gave  no  testimony.  Manatt  testified  that  at 
the  time  he  delivered  the  goods,  and  the 
contract  In  question  was  made  up  by  the 
clerk  at  Corona,  the  agent  quoted  him  a  rate 
of  $3;  that  no  conversation  whatever  took 
place  between  himself   and   the   company's 


agent  as  to  the  value  of  the  property;  and 
that  he  (Manatt)  made  no  statement  what- 
ever concerning  Its  value.  This  testimony, 
given  by  Manatt,  is  in  no  manner  contradicted. 

[1]  1.  It  seems  to  be  admitted  by  both 
parties  that  the  weight  of  the  goods  was 
2,400  pounds,  and  the  freight  paid  by  plain- 
tiff was  $82.  From  this,  it  would  appear 
that  plaintiff  did  not  receive  the  benefit 
of  the  $3  rate,  but,  on  the  contrary,  paid  a 
rate  of  $3.41%,  per  hundredweight.  There- 
fore, even  if  we  assume  that  defendant's 
contention  that  a  contract,  such  as  we  have 
here  under  consideration,  may  be  legally 
made  and  entered  into,  and  that  the  same 
Is  binding  upon  the  shipper.  It  cannot  be 
enforced  against  plaintiff  in  this  case  be- 
cause of  defendant's  nonobservauce  of  it 
in  the  matter  of  the  freight  rate. 

[2]  2.  We  think  that  the  contract  entered 
Into  between  the  parties,  whereby  the  rail- 
road company  attempted  to  limit  its  liability 
to  $5  per  hundredweight,  or  to  a  maximum 
sum  of  $120,  Is,  under  the  circumstances  of 
this  case  as  disclosed  by  the  evidence,  and 
under  the  adjudications  in  this  state,  to 
which  we  shall  later  call  attention,  invalid 
and  unenforceable.  In  the  shipment  of  goods 
was  a  piano.  This  fact  was  known  to  the 
company  by  the  schedule  of  the  description 
furnished  it.  The  evidence  that  the  goods 
were  worth  the  amount  of  the  Judgment 
rendered  in  this  case,  to  wit,  $937.80,  was 
undisputed.  It  appears  that  plaintiff  fur- 
nished defendant,  prior  to  trial,  a  bill  of 
particulars,  in  which  this  aggregate  value 
was  stated.  Hence  defendant  had  ample 
opportunity  to  offer  proof  to  reduce  the 
value,  had  it  desired  so  to  do. 

[3, 4]  3.  The  failure  of  the  agent  of  the 
company  at  Boulder  to  deliver  the  goods  on 
demand,  after  its  agent  knew  of  their  arrival, 
was  gross  negligence.  Practically  every  ques- 
tion urged  by  the  defendant  in  this  case 
with  reference  to  the  validity  of  the  con- 
tract was  present  in  the  case  of  Union  Pa- 
cific Railway  Co.  v.  Stupeck,  50  Colo.  151, 
114  Pac.  646.  The  leading  case  relied  on 
by  counsel'  for  the  railroad  company  in 
this  case  is  that  of  Hart  v.  Pennsylvania 
R.  B.  Co.,  112  U.  S.  331,  5  Sup.  Ct.  151  28 
L.  Ed.  717.  The  Stupeck  Case  was  argued 
with  ability  and  at  great  length  in  the  Su- 
preme Court.  Attorneys  for  the  railroad 
company  in  that  case  filed  three  briefs  on 
the  main  hearing,  and  an  exhaustive  brief 
on  the  petition  for  rehearing.  The  Hart 
Case  was  called  to  the  attention  of  the  court, 
and  quoted  from  at  length  by  counsel  for 
the  Union  Pacific  Company.  The  Supreme 
Court,  in  the  Stupeck  Case,  distinguishes 
the  Hart  Case,  and  cites  with  approval  the 
case  of  Railroad  Co.  v.  Murphey,  113  Ga. 
514,  38  S.  E.  970,  53  L.  R.  A.  720.  Counsel 
for  appellant  in  the  case  at  bar  say,  in  their 
brief:  "We  concede,  therefore,  that  Illinois 
and  Georgia  are  against  the  rule  established 
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In  the  Hnrt  Case."  In  the  Stupeck  Case, 
the  Supreme  Court  cites  with  approval  three 
cases  from  Georgia.  In  the  case  of  Bstes 
V.  D.  &  R.  Q.  R.  R.  Co.,  49  Colo.  378,  113 
Pac.  1005,  It  Is  held  that:  1'It  is  settled 
beyond  controversy,  based  upon  the  ground 
of  public  policy,  that  a  railroad-  company, 
being  a  common  carrier,  cannot  by  contract 
relieve  Itself  from  liability  for  Its  own  neg- 
ligence." In  the  Estes  opinion,  the  case 
of  Nlchol  V.  Eastern  Tenn.,  etc.,  Co.,  89  Ga. 
260,  16  S.  E.  309,  a  Georgia  case,  and  Coles 
V.  liouisrllle,  etc.,  Co.,  41  111.  App.  607,  are 
cited  with  approval,  from  which  it  would 
appear  that  our  Supreme  Court  has  irrevo- 
cably adopted  the  rule  followed  in  Illinois 
and  Georgia,  which  counsel  for  appellant 
concede  is  against  their  contention.  In  Rail- 
road Co.  T.  Rainey,  19  Colo.  230,  34  Pac. 
988,  and  Transportation  Co.  v.  Comforth,  3 
Colo.  280,  25  Am.  Rep.  757,  it  Is  held  that  a 
common  carrier  cannot  divest  himself  of 
liability  for  negligence  or  misfeasance.  In 
their  brief,  counsel  for  appellant,  in  the  case 
at  bar,  in  considering  the  case  of  Moulton 
V.  Railway  Co..  31  Minn.  86,  16  N.  W.  497, 
47  Am.  Rep.  781,  say:  "This  case  is  prac- 
tically overruled  by  the  later  case  of  Alair 
V.  Railway  Company,  53  Minn.  160  [54  N. 
W.  1072,  19  L.  R.  A.  764,  39  Am.  St.  Rep. 
588],  and  Douglas  v.  Transfer  Company,  62 
Minn.  288  [64  N.  W.  899,  30  L.  R.  A.  860]." 
However  this  may  be.  It  Is  enough  to  say 
that  the  Moulton  Case  is  <dted  with  approval 
by  our  ovni  Supreme  Court  in  the  Rainey 
Case,  and  the  doctrine  in  the  Rainey  Case 
has,  as  we  see,  been  reaffirmed  tn  49  Colo. 
378,  113  Pac.  1005,  and  50  Colo.  151,  114 
Pac.  646,  in  the  Estes  and  Stupeck  Cases. 
In  the  case  of  Carr  v.  Schafer,  15  Colo.  55, 
24  Pac.  876,  the  following  language  is  used: 
"As  we  have  seen,  the  goods  were  shipped 
at  the  owner's  risk  of  freezing.  This,  how- 
ever, does  not  relieve  the  carrier  from  loss 
resulting  from  his  own  negligence.  The  law 
will  not  permit  a  common  carrier  to  con- 
tract against  liability  for  his  own  negli- 
gence, or  that  of  his  servants  and  employes." 
In  support  of  this  announcement,  the  Su- 
preme Court,  in  th«r  Carr .  Case,  cite  Rail- 
way Co.  ▼.  Wilcox,  84  111.  239;  26  Am.  Rep. 
451. 

The  rule  Invoked  by  plaintiff  in  this  case 
was  announced  in  this  state  in  the  follow- 
ing language:  "With  a  zealous  eye,  the  law 
keeps  vigil  over  the  public  weal,  and  will 
not  permit  a  carrier  to  enter  into  a  con- 
tract which  will  exempt  him  from  liability, 
so  far  as  his  duty  is  of  a  public  character. 
No  special  notice  brought  home  to  the  cus- 
tomer can  relieve,  no  contract  can  exoner- 
ate, a  common  carrier  from  the  consequences 
of  his  failure  to  exercise  that  degree  of 
diligence  to  which  he  is  bound  by  the  nature 
of  his  employment.  •  •  •  While,  by  spe- 
cial agreement,  he  may  excuse  himself  for 
accidental  losses  he   will  nevertheless  con- 


tinue responsible  for  all  damages  occasioned 
by  negligence  or  malfeasance  in  him  or  his 
servants.  •  •  *  The  doctrine  that  a  com- 
mon carrier  cannot,  therefore,  divest  him- 
self of  liability,  either  by  special  contract 
or  notice,  where  damage  or  loss  results 
from  his  fraud,  negligence,  or  misfeasance, 
may  now  be  considered  as  well  established 
In  this  country" — citing  Berry  v.  Cooper,  28 
6a.  543.  The  above  quotation  is  from  the 
case  of  Merchants'  Dispatch,  etc.,  Co.  v. 
Comforth,  3  Colo.  280,  25  Am.  Rep.  757. 
It  would  therefore  appear  that  our  Supreme 
Court  adopted  the  Georgia  rule  as  early  as 
1887. 

In  Milton  v.  D.  &  R.  G.  R.  R.  Co.,  1  Colo. 
App.  807,  29  Pac.  22,  the  facts  Involved  were 
strikingly  similar  to  those  under  considera- 
tion in  the  present  case.  The  goods  in  the 
Milton  Case  were  being  held  by  the  com- 
pany because  of  a  difference  over  the  rate 
that  should  be  charged;  and,  while  being 
so  held,  they  were  damaged  by  freezing.  In 
the  case  at  bar,  the  goods  were  being  held 
through  sheer  negligence  of  the  railway  com- 
pany, and,  after  repeated  demands  or  In- 
quiries by  plaintiff,  and  while  being  so  held, 
they  were  destroyed  by  fire.  Counsel  con- 
tend that  they  were  not  responsible  for  the 
setting  out  of  the  fire  In  this  case,  and  ap- 
I>arently  their  contention  on  this  point  i» 
correct;  but  no  more  was  the  railroad  com- 
pany responsible  for  the  low  temperature 
which  occasioned  the  damage  In  the  Milton 
Case.  The  contract  in  the  Milton  Case^ 
under  which  the  railroad  company  sought 
to  escape  liability,  provided,  against  all  dam- 
ages sustained  from  any  other  causes  than 
derailment  and  collision.  In  that  case,  it 
is  said:  "Whatever  the  contract  may  be,. 
It  is  Impossible  for  the  carrier,  by  his  agree- 
ment, to  escape  responsibility  from  any 
loss  which  may  result  from  his  negligence 
or  the  malfeasance  of  the  raUroad  comi>a- 
ny's  employes."  In  the  Milton  Case,  it  was 
ruled  that  the  proximate  cause  of  the  dam- 
age was  not  the  frost,  which  destroyed  th» 
goods,  but  the  negligence  of  the  company 
in  falling  to  deliver  the  goods  at  a  time  be- 
fore the  temperature  fell  to  the  danger  point, 
as  it  might  have  done.  The  shipment  In 
the  Milton  Case  was  held  three  days — pre- 
cisely the  length  of  time  that  the  shipment 
in  this  case  was  held.  In  the  case  at  bar, 
the  proximate  cause  of  the  loss  was  not 
the  fire,  but  the  negligence  of  the  company 
in  failing  to  deliver  the  goods,  as  It  might 
well  and  should  have  done  prior  to  the  flre. 

Our  conclusions  from  the  facts  and  the 
law  as  announced  in  this  state  are:  (1) 
That  the  value  of  the  goods  was  never  de- 
termined, except  in  the  most  arbitrary  pos- 
sible way,  without  knowledge,  Investigation, 
or  inquiry.  (2)  ThMt  the  plaintiff  was  not 
given  the  rate  to  which  he  was  entitled 
under  the  contract,  even  conceding  that 
the  contract  was  an  enforceable  one.     (3> 
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The  damage  snataiued  by  the  plaintiff  was 
due  to  gross  negligence  on  the  part  of  the 
agents  of  appellant;  and  such  negligence 
the  law  does  not  permit  it  to  contract 
against. 

The  errors  assigned  by  the  appellant  on 
the  Introduction  of  evidence  and  the  giving 
and  refusing  of  instructions  are,  we  think, 
without  merit,  in  view  of  the  established 
rule  in  this  state  with  reference  to  the  con- 
tract in  question.  It  was  the  duty  of  the 
trial  court,  under  the  evidence,  as  a  matter 
of  law,  to  disregard  the  exemption  or  limita- 
tion clause  of  the  shipping  contract;  and 
it  was  warranted  in  determining,  as  a  matter 
of  law,  under  the  undisputed  evidence,  that 
the  goods  were  of  the  value  returned  by  the 
Jury,  and  that  the  defendant  had  been  guilty 
of  negligence. 

[B]  Appellant  contends  that  a  distinction 
should  be  drawn  between  those  cases  where 
the  railroad  company  contracts  against  all 
liability  and  the  case  at  bar,  where  the 
liability,  as  fixed  by  the  contract,  was  a 
limited  one.  It  is  not  doubted  that  carriers 
may,  where  proper  methods  of  valuation  are 
pursued,  and  the  valuation  as  fixed  bears 
some  reasonable  relation  to  the  actual  value 
of  the  articles  It  undertakes  to  transport, 
limit  their  liability :  but  the  facts  developed 
on  the  trial,  and  to  which  we  have  called 
attention,  do  not  bring  this  case  within  the 
rule  for  which  appellant  contends.  There- 
fore the  Judgment  of  the  trial  court  Is  af- 
firmed. 

Affirmed. 


DENVER  CITY  TRAMWAY  CO.  v.  QUS- 
TAP'SON. 

(Court  of  Appeals  of  Colorado.     March  11, 

lfll2.     Rehearing  Denied  April 

8,  1912.) 

1.  Appeal  and  Erbor  (It  1002»)— Verdict- 
Review— Conflicting  Evidence. 

A  verdict  on  conflicting  evidence  is  con- 
clusive on  this  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §{  30.1.>-3937:  Dec.  Dig.  § 
1002.») 

2.  Street  Railroads  (J  98*)— Personal  In- 
juries—Contributobt  Neolioence. 

Plaintiff  was  runniiiK  for  a  south-bound 
car  and  saw  a  north-bound  car  approaching 
aboat  100  or  150  feet  away,  and  upon  reach- 
ing a  point  25  to  H5  feet  from  the  track  ran 
with  his  head  down  without  looking  for  the 
approaching  car  until  he  struck  the  fender. 
Held,  that  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  |i  2&*-20»;   Dec.  Dig.  f  98.*] 

3.  Neolioence   (§  80*)— Contributory  Neo- 
LioE  nce — Effect. 

Contributory    Degligence    on    the   part   of 

plaintiff  is  a  complete  defense  to  an  action  for 

injuries   caused   by  the   defendant's  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 

Cent.  Dig.  |  H4:   Dec.  Dig.  I  80.*] 


4.  Nboliobnce  (i  136*)— Question  for  Jubt 

—  CONTKIBUTOBT     NEaLIOENCE  —  CONFLICT- 

INO  Evidence. 

Where  the  question  of  contributory  neg- 
ligence depends  upon,  a  state  of  facts  from 
which  different  minds  may  honestly  draw  dif- 
ferent conclusions,  the  question  must  be  sub- 
mitted to  the  jury;  but,  when  only  one  Infer- 
ence can  be  drawn,  the  question  is  for  the 
court. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  277-353;   Dec.  Dig.  $  136.  •! 

5.  Appeal  and  E>rror   ({  1067*)— Review— 

TlIEOBY   OF  THE   CaSE. 

In  an  action  against  a  street  railroad  for 
personal  injuries,  where  the  complaint  alleged 
defendant's  failure  to  use  ordinary  care  to 
stop  the  car  after  knowledge  of  plaintiff's  per- 
il, but  where  no  instruction  as  to  the  last  clear 
chance  was  given  or  requested,  a  verdict  for 
plaintiff  will  not  be  aflirmed  because  the  jury 
may  possibly  have  found  in  favor  of  the  plain- 
tiff upon  that  question. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g  4229;    Dec.  Dig.  f  1007.*] 

6.  Trial  ({  203*)— Instructions— Applica- 
tion TO  Issues. 

An    instruction    stating    the    issues    must 
put  the  case  not  only  as  it  is  laid  by  the  plain- 
tiff, but  also  as  controverted  by  the  defendant. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  477-478;    Dec.  Dig.  |  203.*] 

7.  Street  Railroads  (i  118*) — Personal 
Injuries- Instruction —  Conformity  to 
Issues. 

Where  plaintiff,  in  an  action  against  a 
street  railroad  for  personal  injuries,  alleged 
that  the  car  he  was  running  to  catch  was 
standing  still  at  the  time  of  the  accident,  that 
he  was  unable  to  note  the  speed  of  the  ap- 
proaching car  by  which  he  was  struck,  and  that 
the  approaching  car  sounded  no  gong  as  re- 
quired by  city  ordinance  set  out  in  the  com- 
plaint, the  court  in  attempting  to  state  the  is- 
sues should  have  stated  such  matters. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads. Cent.  Dig.  U  258-269;  Dec.  Dig.  i 
118.*] 

8.  Street  Railroads  (J  85*)— Operation- 
Right  or  Wat  Over  tracks. 

A  street  railway  company  has  a_  superior 
right  to  that  part  of  the  street  occupied  by  its 
track,  as  against  travelers  on  foot  and  drivers 
of  vehicles. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §g  193,  195;   Dec.  Dig.  g  85.*] 

9.  Trial  (§  206') — Personal  Injuries— In- 
structions —  "Superior"  —  "Preferen- 
tial"—"Prior." 

In  an  action  against  a  street  railroad  for 
personal  injuries,  error  in  instructing  that  the 
street  railroad  had  no  prior  right  to  that  part 
of  the  street  occupied  by  its  track,  as  agamat 
pedestrians  and  vehicles,  is  not  cured  by  an  in- 
struction that  it  had  a  superior  and  preferen- 
tial ri^ht,  since  there  is  no  distinction  between 
a  "prior"  right  and  a  "superior"  or  "prefer- 
ential" right,  and  hence  the  two  instructions 
were  clearly  inconsistent  and  left  the  jury  to 
accept  either  and  disregard  the  other. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §S  705-713,  715,  716,  718;  Dec.  Dig.  i 
296.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  5564;  vol.  7,  p.  6793.] 

10.  Street  Railroads  (S  98*)— Operation— 
Contbibutobt  Negligence-t-Dutt  to  Look 
FOB  Appboaciiino  Cab. 

A  pedestrian  approaching  a  street  railroad 
track  is  bound  to  look  and  observe,  while  with- 
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in  some  such  reasonable  distance  of  the  track 
ss  will  advise  him  of  the  proximity  of  the  ap- 
proaching car,  its  speed,  and  the  danger  of  at- 
tempting to  cross  in  front  of  it. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  i§  204-209;   Dec.  Dig.  §  98.*] 

11.  Stbeet  Railroads  (8  81*)— Opebation— 
Nature  of  Care  Required. 

The  duties  of  a  street  railroad  and  a  pe- 
destrian as  to  the  degree  of  care  to  be  exer- 
cised are  reciprocal. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §§  172-177;  Dec.  Dig.  §  81.*] 

12.  Street  Railroads  (S  113*)— Action  for 
Injuries  —  Aduissibility  of  Evidence  — 
Ordinance. 

In  an  action  against  a  street  railroad  for 
personal  injuries,  alleging  its  negligence  in 
failing  to  sound  the  );ong,  in  accordance  with 
a  city  ordinance  requiring  the  sounding  of  the 
gong  OB  approaching  street  crossings  when- 
ever the  motorman  shall  have  reason  to  be- 
lieve that  there  is  danger  of  collision,  the  ordi- 
nance is  admissible  on  the  issue  of  negligence 
in  failing  to  sound  the  gong. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {f  229-^8;  Dec.  Dig.  i 
113.*] 

13.  Neouoence  (S  122*)— Action  for  Inju- 
ries—Burden of  Proof  —  Contbibutobt 
Negligence. 

In  a  case  where  plaintiffs  contributory 
negligence  appears  from  his  own  evidence,  the 
burden  of  showing  contributory  negligence  is 
not  upon  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  U  221-223,  226-234;  Dec.  Dig.  t 
122.*] 

Appeal  from  District  Court,  City  and 
County  of  Denver;    Harry  C.  Riddle,  Judge. 

Action  by  John  W.  Gustafson  against  the 
Denver  City  Tramway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed and  remanded. 

Gerald  Hughes,  H.  S.  Robertson,  and 
James  H.  Brown,  all  of  Denver,  for  appel- 
lant. Stark  &  Martin  and  George  S.  Redd, 
both  of  Denyer,  for  appellee. 

KING,  J.  At  the  hour  of  7:35  o'clock  on 
the  morning  of  June  23,  1906,  plaintiff,  a 
pedestrian,  collided  with  a  car  of  the  defend- 
ant, the  Denver  City  Tramway  Company, 
receiving  Injuries  for  which  he  brought  suit 
and  recovered  judgment  against  the  defend- 
ant, from  which  judgment  the  defendant  took 
an  appeal  to  the  Supreme  Court 

The  accident  occurred  about  3Vi  miles 
from  the  business  center  of  the  city  of  Den- 
ver at  or  near  a  point  where  the  north  nne 
of  Forty-Fifth  avenue  Intersects  the  street 
car  line  on  the  east  side  of  Josephine  street. 
The  complaint  alleges:  That  at  that  time  a 
south-bound  car  was  standing  still  taking 
on  passengers  at  or  near  the  place  where 
the  bouth  line  of  said  Forty-Fifth  avenue  In- 
tersects the  street  car  line  on  the  west  side 
of  Josephine  street,  and  partially  within  said 
avenue — diagonally  across  the  street  south- 
westerly from  the  point  of  collision.  That 
plaintiff  was  approaching  the  Intersection  of 
said  streets  from  the  east,  on  the  north  side 


of  Forty-Fifth  avenue,  on  a  rapid  run.  In- 
tending to  take  the  south-bound  car  stand- 
ing as  aforesaid.  That  when  he  reached  a 
point  about  36-  feet  east  from  the  track  he 
saw  the  north-bound  car  approaching,  and 
believing  be  had  plenty  of  time  to  cross  the 
track  before  that  car  reached  the  said  In- 
tersection, he  continued  to  run,  with  his 
head  bent  over  to  protect  his  face  from  the 
rain,  until  struck  by  the  car.  That  If  said 
car  had  been  running  at  Its  usual  rate  of 
speed  he  would  have  had  plenty  to  time  to 
pass  over  the  track  before  the  car  reached 
said  Intersection,  but  that  the  car  was  caused 
to  run  at  an  unusual  rate  of  speed,  and  by 
reason  thereof  to  collide  with  plaintiff.  The 
complaint  specifies  five  acts  of  negligence 
on  the  part  of  the  defendant,  namely:  (a) 
That  the  motorman  neglected  to  sound  or 
ring  the  gong  or  bell  upon  said  car  within 
a  distance  not  exceeding  60  feet  from  said 
street  crossing,  as  provided  by  city  ordi- 
nance; or,  (b)  while  approaching  said  In- 
tersection so  as  to  warn  plaintiff  of  the  near 
approach  of  said  car,  although  said  motor- 
man  knew  and  had  reason  to  believe  that 
plaintiff  was  about  to  cross  the  track;  (c) 
that  said  motorman  neglected  to  bring  his 
car  to  a  stop  before  crossing  said  intersec- 
tion of  streets,  and  permitted  said  car  ap- 
proaching said  street  to  pass  the  other  car 
while  standing  upon  the  opposite  track  upon 
said  intersection  of  streets.  In  violation  of 
the  city  ordinance;  (d)  that  said  motorman 
permitted  said  car  to  run  at  a  rapid  and  dan- 
gerous rate  of  speed  while  crossing  said 
street  Intersection;  (e)  that  the  motorman 
neglected  to  slacken  the  rate  of  speed  of  said 
car  after  he  knew  or  had  reason  to  believe 
plaintiff  was  about  to  cross  said  car  track. 
The  ordinances  mentioned  were  set  forth  in 
h«ec  verba. 

[1]  I.  Upon  the  question  of  the  alleged 
negligence  of  the  defendant  the  evidence  was 
conflicting  as  to  the  speed  of  the  car,  and  as 
to  whether  the  gong  was  sounded,  or  the 
speed  was  slackened  while  crossing  the 
street.  Some  of  the  witnesses  for  plalntllt 
testified  that  the  car  was  running  at  full 
speed,  estimated  to  be  in  excess  of  20  miles 
per  hour;  that  no  gong  was  sounded  before 
reaching  the  street  Intersection,  or  there- 
after before  the  collision  occurred;  and  that 
no  effort  was  made  to  slacken  the  speed 
while  crossing  the  street.  The  motorman 
and  conductor  testified  that  the  car  was  not 
running  at  a  greater  speed  than  10  or  12 
miles  an  hour  when  approaching  the  cross- 
ing, and  slowed  down  while  passing  the 
south-bound  car,  and  was  not  going  to  ex- 
ceed 8  miles  an  hour  while  crossing  the 
street.  Witnesses  for  the  defendant  also 
testified  that  a  test  was  made  at  the  same 
place  with  the  same  car  and  under  similar 
conditions,  excepting  the  car  was  not  so 
heavily  loaded;    that  the   fgll  current   was 
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used  and  the  car  was  run  for  several  blocks 
without  stopping,  with  result  showing  a 
maximum  speed  of  17%  miles  per  hour. 
The  employes  of  the  defendant  also  testified 
that  the  gong  was  rung  upon  approaching 
the  crossing.  It  was  shown  by  the  testi- 
mony of  the  employ^  of  the  defendant  that, 
under  the  conditions  existing  that  morning, 
the  tracks  being  wet,  it  would  take  from  80 
to  100  feet  to  stop  the  car  If  running  at  a 
speed  of  10  to  12  miles  an  hour.  The  evi- 
dence tended  to  show  that  the  car  ran  some- 
where from  40  to  150  feet,  or  more,  before 
coming  to  a  full  stop  after  the  accident. 
Upon  these  questions  there  was  a  sharp  con- 
flict in  the  evidence,  and  the  finding  of  the 
Jury  as  to  the  matters  hereinbefore  set 
forth  is  conclusive  upon  this  court;  and  in 
the  further  consideration  of  the  case  it  will 
be  assumed  ttiat  the  defendant's  negligence 
In  the  matters  stated  was  established  by  the 
evidence. 

[2]  II.  Upon  the  question  of  the  alleged 
negligence  or  want  of  care  of  the  plaintiff, 
there  appears  to  be  no  dispute  as  to  plain- 
tlfTs  acts  and  omissions  from  which  his  con- 
tributory negligence  must  be  held  to  be  estab- 
lished as  a  matter  of  law;  the  allegations  of 
the  complaint  and  the  testimony  being  consid- 
ered together.  Plaintiff  testified  that  when  a 
half  block  or  more  from  Josephine  street  he 
saw  the  south-bound  car  approaching  at 
such  a  distance  that  be  could  reach  it  in 
time  only  by  going  upon  a  fast  run;  that 
while  so  running,  and  when  about  33  feet 
from  the  street  car  track,  he  saw  the  north- 
Iwund  ear  at  or  near  Forty-Fourth  avenue, 
approaching  at  about  its  usual  speed.  In 
Ills  complaint  he  alleges  that  the  car  was 
about  260  feet  from  the  street  intersection, 
and  that  he  could  not  tell  the  speed  at  which 
the  car  was  approaching  on  account  of  being 
nearly  directly  in  front  of  it.  He  further 
testified  uiM>n  cross-examination  that  after 
be  had  gone  5  or  10  feet  he  saw  the  car 
again  about  300  feet  away  from  him;  that 
thereafter  he  continued  to  run,  without 
again  seeing  or  looking  for  the  car,  until 
be  was  struck;  did  not  know  what  part  of 
the  car  hit  him,  because  he  had  his  eye  and 
bis  mind  on  the  other  car  which  he  was  run- 
ning to  catch;  that  he  had  lived  in  that  vi- 
cinity about  a  year  previous  to  the  accident 
and  had  been  accustomed  to  riding  upon 
these  cars  to  and  from  the  city.  Plaintiff's 
-witnesses  who  saw  the  accident  testified  that 
they  saw  him  rannlug  toward  the  car  line 
-with  his  head  down,  and  that  at  the  instant 
be  approached  the  car  line  and  was  about 
to  step  upon  the  track,  the  north-bound  car 
passed,  and  that  he  struck  the  car  back  of 
the  fender  and  about  the  front  corner  of  the 
car.  The  motorman  testified  that  when  ap- 
proaching the  street  Intersection,  probably 
100  or  ir«0  feet  from  Forty-Fifth  avenue,  he 
saw  the  plaintiff  near  the  alley,  running 
toward  Josephine;    that  he  was  sure  plain- 


tiff saw  the  car,  as  be  seemed  to  look  around 
toward  it;  that  he  did  not  think  the  man 
would  attempt  to  cross  the  track  in  front 
of  his  car;  that  he  did  not  attempt  to  stop 
the  car  on  account  of  plaintiff's  approaching 
it  until  he  saw  that  plaintiff  was  apparently 
intending  to  cross  the  track  ahead,  and 
then  he  threw  off  the  current,  but  was  so 
close  that  It  was  Impossible  to  stop  the  car 
in  time  to  avoid  the  accident;  that  when 
his  car  was  opposite  the  end  of  the  side- 
walk that  plaintiff  was  running  upon,  and 
the  front  end  of  the  car  was  Just  a  little 
past  the  walk,  plaintiff  ran  against  the  front 
comer  of  the  car.  He  further  testified  that 
bis  reason  for  not  believing  that  plaintiff 
would  attempt  to  cross  ahead  of  the  car  was 
that  plaintiff  could,  without  loss  of  time  or 
distance,  and  with  perfect  safety,  pass  be- 
hind the  car  in  order  to  reach  the  south- 
bound car  then  taking  on  passengers.  The 
testimony  of  the  motorman  is  stated  to  show 
that,  in  every  material  point  except  as  to 
the  sounding  of  the  gong  and  bis  effort  to 
stop  the  car,  it  is  supiwrted  by  the  testimony 
of  plaintiff's  own  witnesses  and  not  dis- 
puted by  plaintiff  himself.  The  attorneys  for 
plaintiff,  in  their  oral  argument,  admit  that 
plaintiff's  testimony  is  obviously  incorrect  as 
to  his  situation  when  he  first  saw  the  south- 
bound car,  for  the  reason  that  that  testi- 
mony cannot  be  true  if  other  matters  shown 
by  nis  testimony  are  true,  and  they  say  that 
he  must  have  been  at  least  75  feet  from  the 
crossing  when,  as  be  testified,  he  saw  the 
car  at  or  near  Forty-Fourth  avenue.  But 
in  that  respect  plaintiff  is  precluded  by  the 
positive  allegations  of  the  complaint  and 
his  own  testimony  absolutely  fixing  bis  sit- 
uation at  35  or  36  feet  from  the  track.  It 
necessarily  follows  that  the  approaching 
car  was  much  nearer  than  he  stated  and 
must  have  been  somewhere  near  the  place 
stated  by  the  motorman.  All  the  testimony 
shows  that  from  the  time  plaintiff  reached 
a  point  25  to  35  feet  from  the  railway  track 
he  ran  with  his  head  down,  without  looking 
or  paying  any  attention  to  the  car  which  he 
knew  was  approaching,  until  be  struck  the 
car,  which  had  reached  the  point  of  attempt- 
ed crossing  before  plaintiff  bad  reached  it. 
Counsel  for  plaintiff  urge  that  plaintiff's 
error  in  making  his  calculation  as  to  the 
time  he  had  to  get  over  the  track  to  his 
car  cannot  be  charged  to  him  as  negligence; 
that  be  had  a  right  to  make  such  calcula- 
tion and  exercise  his  Judgment  thereon,  and 
if  it  turned  out  that  he  miscalculated,  he 
cannot  thereby  be  held  to  a  breach  of  duty 
to  exercise  ordinary  care.  Under  the  cir- 
cnmstances  of  this  case,  it  does  not  appear 
that  he  exercised  either  the  care  or  the 
judgment  of  an  ordinarily  prudent  man  un- 
der like  circumstances,  but,  instead,  resolved 
to  take  the  risk  or  hazard  in  view  of  his 
desire  to  reach  the  car  upon  the  opposite 
track. 
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It  is  urged  tbat  plaintiff's  duty  was  per- 
formed because  wlien  25  or  35  feet  from  the 
track  be  looked  and  saw  the  car  approach- 
ing and  Judged  that  he  would  have  time  to 
cross  the  track.  The  law  requires  a  pedes- 
trian approaching  a  street  car  track,  of  which 
be  has  knowledge,  to  look  before  attempting 
to  cross.  The  purpose  in  requiring  him  to 
look  at  all  makes  it  necessary  that  he  should 
do  so  at  a  place  and  time  when  it  wMl  be 
reasonably  calculated  to  be  effectual  for  his 
protection.  His  looking  at  a  point  25  feet 
from  the  track,  under  the  circumstances  in 
tills  case,  does  not  satisfy  the  requirements 
of  the  law.  He  should  have  looked  again  be- 
fore attempting  to  enter  upon  the  track,  and 
his  failure  to  do  so  was  negligence,  without 
which  the  accident  would  not  have  occurred. 
There  was  no  necessity  for  him  to  cross  the 
street  car  track  ahead  of  the  moving  car  in 
order  to  accomplish  his  purpose  to  reach  the 
car  upon  the  opposite  track,  for  so  far  as  the 
evidence  discloses  he  could  have  reached  bis 
destination  without  loss  of  time  or  distance, 
by  passing,  with  perfect  safety,  behind  the 
car  against  which  he  ran.  Had  the  street 
car  against  which  plaintiff  projected  himself 
been  at  a  standstill  at  the  time  and  place  of 
the  accident,  surely  no  one  would  contend 
that  he  might  recover  for  his  Injury.  The 
fact  that  the  car  was  moving,  if  it  changes 
the  principle  at  all,  or  affects  the  view  we 
would  take  on  the  question  of  plalntilTs  con- 
tributory negligence,  but  accentuates  the 
same,  for  the  motion  of  the  car  must  of  ne- 
cessity liaye  been  accompanied  by  more  or 
less  noise,  thus  enabling  the  plaintiff  to  bring 
into  requisition  the  sense  of  bearing,  where- 
as, if  it  had  been  standing  still,  he  would 
have  been  compelled  to  rely  entirely  upon  the 
sense  of  sight. 

[8]  That  contributory  negligence  upon  the 
part  of  the  plaintiff  is  a  complete  defense  to 
an  action  for  injuries  caused  by  the  negli- 
gence of  the  defendant  is  settled  in  this  Juris- 
diction. 

[4]  Usually  questions  of  negligence  and 
contributory  negligence  are  matters  of  fact 
to  be  determined  by  the  Jury,  but  when  the 
facts  are  undisputed,  and  but  one  inference 
may  be  drawn  therefrom,  it  becomes  the  duty 
of  the  court  to  determine  such  questions  as 
a  matter  of  law.  Colorado  &  Southern  Ry. 
Co.  v.  Sonne,  34  Colo.  206,  209-211,  83  Pac. 
383;  C,  B.  &  Q.  R.  R.  Co.  v.  McGraw,  22 
Colo.  363,  369-372,  45  Pac.  383 ;  Denver  City 
Tramway  Co.  v.  Cobb,  164  Fed.  41-44.  90  C. 
C.  A.  459;  Griffith  v.  Denver  Consolidated 
Tramway  Co.,  14  Colo.  App.  504-617.  61  Pac. 
46 ;  D.  &  R.  G.  R.  Co.  v.  Buffehr,  30  Colo.  27- 
40,  69  Pa&  582. 

The  principle  invoked  by  counsel  for  ap- 
pellant that,  where  the  question  of  contribu- 
tory negligence  depends  upon  a  state  of  facts 
from  which  different  minds  may  honestly 
draw  different  conclusions  on  tbat  issue,  the 
question  must  be  submitted  to  the  Jury  for 


determination.  Is  also  well  settled  by  the 
Supreme  Court  of  this  state.  Colorado  Cen- 
tral R.  R.  Co.  V.  Martin,  7  Colo.  592.  4  Pac. 
1118;  Lord  v.  Pueblo  S.  &  R.  Co..  12  Colo. 
390,  21  Pac.  148;  Nichols  v.  Railroad  Co.,  44 
Colo.  501,  98  Pac.  808;  Denver  City  Tram- 
way Co.  v.  Wright,  47  Colo.  366,  107  Pac. 
1074. 

In  this  case  we  think  the  undisputed  facts 
and  circumstances  are  such  that  fair-minded 
men  upon  due  consideration  cannot  honestly 
differ  or  draw  different  conclusions  as  to  the 
question  of  the  negligence  of  the  plaintiff. 
The  case  of  Tramway  Co.  v.  Cobb,  supra,  is. 
In  many  respects,  similar  to  the  case  at  luir. 
The  plaintiff  in  that  case  was  struck  while 
attempting  to  cross  an  out-bound  street  car 
track.  Before  leaving  the  sidewalk  be  looked 
along  both  streets,  but  saw  no  car.  The  in- 
boxmd  car  was  approaching  at  the  time  and 
would  have  been  in  plain  view  but  for  a 
covered  express  wagon  which  was  also  ap- 
proaching in  front  of  it,  and  thus  temporari- 
ly obstructing  the  view.  He  then  passed  by 
the  rear  of  the  wagon  and  came  to  be  a  little 
south  of  the  southerly  or  out-bound  track. 
and  about  12  feet  from  the  in-bound  track. 
The  in-bound  car  was  then  in  plain  view, 
about  45  feet  away,  approaching  at  its  usual 
speed  at  that  place.  Without  any  further 
attempt  to  look  along  the  tracks,  and  with- 
out observing  the  car  which  continued  to  t>e  in 
plain  view,  the  plaintiff  advanced  to  the  In- 
bound track,  and  the  collision  ensued.  The 
court,  in  holding  that  n^ligence  as  a  matter 
of  law  was  established  in  this  case,  said : 
"We  think  the  ease  Is  plainly  one  where  both 
parties  were  negligent,  each  having  disre- 
garded bis  own  duty  and  seemingly  relied  up- 
on a  performance  of  the  duty  of  the  other, 
and  where  their  concurring  negligence  re- 
sulted in  an  injury  which  would  have  been 
avoided  if  the  duty  of  either  had  been  per- 
formed. In  such  a  case  the  law  gives  no 
right  of  recovery.  Chicago,  Rock  Island  & 
Pacific  Ry.  Co.  v.  Crlsman,  19  Colo.  30  (34 
Pac.  286].  But  it  Is  urged  that  the  plaintiff's 
duty  was  performed  because,  before  leaving 
the  sidewalk,  be  looked  along  both  streets 
and  saw  no  car.  It  must  be  held  otherwise. 
The  puri>ose  in  requiring  him  to  look  at  all 
made  it  necessary  that  he  should  do  so  at  a 
place  and  time  when  it  would  be  reasonably 
calculated  to  be  effectual  for  his  protection. 
His  looking  at  the  time  and  place  selected 
did  not  satisfy  this  requirement." 

In  Griffith  v.  Denver  City  Tramway  Co., 
supra,  similar  in  many  respects,  although 
not  in  all,  with  the  case  at  bar,  the  court 
said:  "The  train  was  In  open  view,  and  the 
speed  plain.  The  loudest  sound  of  a  gong  or 
bell  would  have  acquainted  her  with  nothing 
she  did  not  already  know.  She  passed  the 
first  track,  and  when  she  reached  the  second, 
the  train  was  so  near  that  she  must  have 
known  that  in  attempting  to  cross  it  she  was 
taking    desperate   chances.    •    •    *    There 
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can  be  no  recorery  for  an  injury  of  which  the 
Imprudent  or  negligent  conduct  of  the  person 
injured  is  the  proximate  cause.'  *  *  *  It 
was  not  in  crossing  the  street  that  the  negli- 
gence of  Mrs.  Griffith  consisted;  *  *  • 
but  tiaving  reached  the  track  upon  which  the 
train  was  coming,  and  upon  which  she  lutew 
it  was  coming,  at  a  place  where  it  had  the 
right  of  way,  and  to  which  she  knew  or 
ought  to  have  known  it  was  In  dangerous 
proximity.  If  she  was  determined  to  place 
herself  on  the  other  side  of  the  track,  the 
smallest  degree  of  forethought  would  haye 
warned  her  to  stop  until  the  train  Iiad  pass- 
ed, and  bad  she  exercised  the  cautlcm  de- 
manded by  the  most  ordinary  prudence,  she 
would  have  been  unhurt.  In  the  language 
we  have  quoted,  but  for. her  own  fault,  the 
misfortune  would  not  hare  happened.  Or- 
dinarily the  question  of  negligence  Is  to  be 
determined  by  the  jury.  They  are  the  Judges 
of  the  credibility  of  witnesses,  and  of  the 
weight  to  which  testimony  is  entitled,  and  If 
the  evidence,  in  aiiy  material  particular,  is  In 
any  degree  conflicting,  or  If,  upon  the  facts 
and  circumstances  exhibited,  there  Is  room 
for  an  honest  difference  of  opiolon,  the  ques- 
tion must  be  submitted  to  them.  But  where 
the  facts  are  not  In  dispute,  and  there  can 
be  but  one  opinion  as  to  their  effect,  the 
question  is  one  of  law,  and  it  Is  proper  for 
the  court  to  decide  it.  (Citing  cases.)  What- 
ever is  matter  of  common  knowledge  and  ex- 
perience, courts  are  bound  to  recognize,  and 
where.  In  the  light  of  such  knowledge  and  ex- 
perience, an  act  Is  obviously  Imprudent,  the 
law  determines  its  effect,  and  the  court  de- 
clares the  law.  (Citing  cases.)  If  one  sufferH 
Injury  from  throwing  himself  knowingly  and 
needlessly  into  the  mouth  of  danger,  he  re- 
ceives what  he  Invites,  and  the  law  affords 
him  no  redress.  To  step  upon  a  railroad 
track  Immediately  in  front  of  a  rapidly  mov- 
ing train,  with  knowledge  of  Its  approach,  is 
an  act  concerning  the  character  of  which 
there  can  be  no  disagreement,  and  the  re- 
sponsibility for  the  consequences  is  upon  the 
doer.  (Citing  cases.)  The  court  properly 
held  that,  as  a  matter  of  law,  the  act  of  Mrs. 
Griffith  was  such  contributory  negligence  as 
would  bar  a  recovery  for  the  injuries  she 
sustained." 

In  Colorado  &  Southern  By,  Co.  v.  Sonne, 
supra,  34  Colo.  209,  8S  Pae.  384,  the  court 
said:  "One  cannot  rush  blindly  Into  danger, 
even  though  the  danger  be  occasioned  by  the 
negligence  of  another,  and  be  heard  to  com- 
plain of  his  injury.  He  Is  bound  to  exercise 
a  reasonable  degree  of  prudence  In  protecting 
himself  from  Injury.  The  duty  of  self-pres- 
ervation is  one  that  cannot  be  Ignored.  Usu- 
iilly  questions  of  negligence  and  contribu- 
tory negligence  are  matters  of  fact  to  be  de- 
termined by  the  Jury;  but,  where  the  facts 
are  undisputed,  it  becomes  the  duty  of  the 
court  to  determine  these  questions  as  a  mat- 
ter of  law." 


'  [6]  III.  Holding  the  views- hereinbefore  ex- 
pressed, we  think  the  court  should  have  di- 
rected a  verdict  for  the  defendant,  unless  the 
so-called  doctrine  of  "last  clear  chance"  can 
be  successfully  invoked  by  the  plaintiff.  The 
complaint  contained  an  allegation  seeking  the 
benefit  of  this  doctrine,  namely,  that  assum- 
ing that  plaintiff  was  guilty  of  negligence 
without  which  the  Injury  would  not  have 
been  sustained,  the  accident  might  have  been 
averted  had  the  defendant,  after  discovering 
plaintiff's  situation  and  alleged  peril,  used 
ordinary  care  to  stop  the  car ;  and  a  portion 
of  the  argument  of  counsel  for  appellee  Is  di- 
rected to  this  question.  We  do  not  find  that 
the  case  was  submitted  to  the  Jury  upon  that 
view.  The  Instructions  for  the  plaintiff  as 
well  as  for  the  defendant  submitted  the  cause 
upon  the  question  of  the  negligence  of  the 
defendant  and  the  contributory  negligence  of 
the  plaintiff,  and  no  instruction  seems  to  have 
been  given  which  embodied  or  attempted  to 
definitely  place  this  question  before  the  Jury 
for  Its  consideration;  and  for  that  reason, 
even  if  we  should  believe  the  evidence  suffi- 
cient to  Justify  a  verdict  In  favor  of  the  plain- 
tiff upon  that  question  (a  matter  which  we  do 
not  decide),  we  think  the  Judgment  should 
not  be  affirmed  simply  because  tlie  Jury  may 
possibly  have  found  in  favor  of  the  plaintiff 
upon  that  question,  notwithstanding  plaln- 
tifTs  negligence. 

IV.  In  view  of  the  possibility  of  a  new 
trial,  we  will  comment  on  some  of  the  ex- 
ceptions reserved  by  the  defendant  to  the 
instructions  given  by  the  court: 

[6,  7]  1.  In  Instruction  No.  1,  the  court  gave 
to  the  Jury  a  statement  of  the  issues  as  made 
by  the  pleadings,  and  defendant  contends  that 
such  Instruction  does  not  fully  nor  falrly 
state  the  issues.  The  Instruction  seems  to 
fall  short  of  the  requirement  that  a  state- 
ment of  the  Issues  must  put  the  case  not  only 
as  it  is  laid  by  the  plaintiff,  but  also  as  con- 
troverted by  the  defendant.  While  there 
may  not  be  prejudicial  error  in  the  instruc- 
tion, so  long  as  the  court  attempted  to  state 
the  issues.  It  should,  In  connection  with  the 
ordinances  mentioned,  have  stated  plaintiff's 
allegation  that  the  south-bound  car  was 
standing  still  at  the  time  the  accident  occur- 
red, and  also  his  allegation  that  he  was  un- 
able to  note  the  speed  of  the  car. 

[1,9]  2.  Instruction  No.  2  as  given,  upon 
request  of  plaintiff  appears  to  be  erroneous 
in  several  respects:  (a)  The  Jury  are  In- 
structed that  a  street  railway  operated  as 
this  was  has  no  priority  of  right  of  way  at  a 
street  crossing  over  other  persons  desiring  to 
use  the  crossing.  This  was  error.  It  is  uni- 
formly held  by  our  Supreme  Cburt  that  a 
street  railway  company  has  a  "superior"  and 
"preferential"  right  to  that  part  of  the  street 
occupied  by  Its  track.  Davidson  v.  Tramway 
Co.,  4  Colo.  App.  283,  35  Pac.  920;  Philbln 
V.  D.  C.  Tramway  Co.,  36  Colo.  331.  337,  85 
Pac.  630,  632.    In  the  last  case  cited  it  is  al- 
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BO  held  that  such  right  is  "paramount,"  and 
In  Denver  City  Tramway  Co.  v.  Norton,  141 
Fed.  599,  604,  73  C.  C.  A.  1,  6,  It  Is  said  that 
such  street  car  company  has  "a  prior  right, 
in  the  sense  of  a  preferential  right  of  way 
over  a  street  crossing  as  against  the  pedes- 
trian, the  equestrian,  and  the  driver  of  a 
vehicle,"  and  that  an  Instruction  that  the 
street  car  company  did  not  have  a  higher  and 
prior  right  in  the  street  was  evidently  mis- 
leading and  erroneous.  There  can  be  no  dis- 
tinction, as  applied  to  the  facts  here  disclos- 
ed, between  a  prior  right  and  a  superior  or 
preferential  right.  And  while  on  behalf  of 
the  defendant  the  court  Instructed  the  Jury 
that  the  street  car  company  has  a  superior 
and  preferential  right,  it  does  not  cure  the 
instruction  that  it  has  no  prior  right,  for 
these  two  Instructions  are  clearly  inconsis- 
tent with  each  other,  and  the  jury  was  there- 
fore at  liberty  to  accept  either  and  disregard 
the  other. 

[18,11]  (b)  The  Jury  are  instructed  that: 
"When  a  person,  approaching  a  street  rail- 
way track  to  cross  it,  sees  a  car  approach- 
ing at  such  a  distance  that  he  can  apparent- 
ly make  the  crossing  safely,  he  has  the  right 
to  attempt  to  do  It,  and  it  is  not  negligence 
per  se  In  him  to  attempt  It  without  looking 
the  second  time  after  he  has  once  looked  and 
seen  the  car  at  such  a  distance  as  would  give 
a  reasonably  prudent  person  under  similar 
circumstances  the  belief  that  he  could  make 
the  crossing  safely  before  the  oar  reached 
it"  This  may  be  true  In  the  abstract,  but 
it  is  not  correct  as  applied  to  the  facts  in 
this  case.  If  the  plalntifT,  in  the  exercise  of 
ordinary  prudence,  was  bound  to  look  at  all, 
be  was  bound  to  look  and  observe  while  with- 
in some  such  reasonable  distance  of  the  track 
as  would  advise  him  of  the  proximity  of  the 
car,  its  speed,  and  the  danger  of  attempting 
to  cross.  This  Instruction,  when  taken  in 
connection  with  the  further  Instruction  that 
defendant's  motorman  should  be  constantlti 
on  the  lookout  for  persons  about  to  take  a 
car  upon  the  opposite  track,  is  partlctilarly 
opposed  to  the  thoroughly  established  prin- 
ciple that  the  duties  of  the  street  car  com- 
pany and  the  plainticr.  as  to  the  degree  of 
care  to  be  exercised,  are  reciprocal.  If  the 
plaintlfT  may,  without  being  charged  with 
negligence,  look  once  at  such  a  distance  as 
shown  in  this  case,  and  then  close  his  eyes, 
defendant's  niotornuin,  having  once  looked 
and  Judged  that  plaintiff  was  not  In  peril, 
need  not  look  again  or  observe  further  care 
as  to  plaintiff's  safety. 

[12]  (c)  The  admission  in  evidence  of  the 
ordinance  requiring  the  sounding  of  the  gong 
On  approaching  street  crossings,  etc.,  is  as- 
signed as  error.  Under  the  authority  of  Den- 
ver City  Tramway  ("o.  v.  Norton,  supra,  the 
instruction  as  to  ftiilure  to  sound  the  gong 
within  60  feet  of  the  crossing  was  error,  in 
view  of  the  fact  that  plaintiff  saw  the  car 


approaching,  and  therefore  had  an  the  notice 
and  warning  that  the  sounding  of  the  gong 
could  give.  But  the  ordinance  makes  the 
further  provision  that  the  person  controlling 
the  motive  power  of  the  car  shall  sound  the 
gong  whenever  he  shall  have  reason  to  be- 
lieve that  there  Is  danger  of  such  car  or  train 
colliding  with,  or  running  against,  any  per- 
son, vehicle,  or  any  animal  or  obstruction; 
and,  under  the  circumstances  in  this  case,  the- 
fallure  of  the  motorman  to  sound  the  gong 
was  proper  evidence  of  negligence,  and  the 
admission  of  the  ordinance  was  not  error. 

[13]  3.  Instruction  No.  5,  in  so  far  as  it  ad- 
vises the  jury  that,  "unless  the  defendant  has 
proven  by  a  preponderance  of  the  evidence 
that  plaintiff  was  guilty  of  contributory  neg- 
ligence, as  defined  In  these  instructions,"  its 
finding  should  be  for  the  plaintiff,  omits  the 
important  qualification  that  this  burden  is 
not  upon  the  defendant  in  case  such  negli- 
gence appears  from  plaintiff's  own  evidence. 
Oliver  V.  Denver  Tramway  Co.,  13  Colo.  App. 
543,  553,  59  Pac.  79;  Moffatt  v.  Tenney,  17 
Colo.  189,  30  Pac.  348;  Platte,  etc.,  C.  &  M. 
Co.  V.  Dowell,  17  Colo.  376,  30  Pac.  68;  Colo- 
rado Midland  Ry.  Ca  v.  Robblns,  30  Colo. 
449,  71  Pac.  371. 

Reversed  and  remanded. 


KINGSBURY  v.  NICEJWANNElt. 
(Court  of  Appeals  of  Colorado.    Jan.  8,  1912.> 

1.  Exceptions,  Bill  of  (§  43*)— DismissaIt- 

Gbounds. 

That  the  bill  of  exoeptionB  was  not  filed, 
tendered,  or  signed  within  the  time  limited  by 
the  trial  court's  order  Is  not  ground  for  dismiss- 
al of  the  appeal. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
Bill  of.  Cent.  Dig.  I  72% ;    I>ec.  Dig.  {  43.*] 

Z,  CoxjBTS  (i  213*)  —  JuRiSMCTiON  —  Amount 

IN    (;;0NTB0VEB8Y— SUPBEMK    COURT. 

The  Supreme  Court  had  no  jurisdiction  of 
an  appeal  from  a  judgment  of  the  county  court 
of  Summit  county  for  $2U9.50  and  costs;  the 
judgment  not  relating  to  a  franchise  or  free- 
hold. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  ii  517-.'>27;    Dee.  Dig.  §  213.»] 

3.  Courts    (§   213*)  —  Transfer   of   Cases- 
Transfer  TO  Court  of  Appeals. 

The  act  creating  the  Court  of  Appeals  did 
not  confer  jurisdiction  on  that  court  of  cases 
taken  to  the  Supreme  Court  for  review  upon 
writs  of  error  issued  to  the  county  courts. 

[Ed.  Note.— For  other  eases,  see  Courts,  Cent. 
Dig.  §1  517-527;    Dec.  Dig.  {  213.*] 

Appeal  from  Summit  County  Court;  D. 
W.  Fall,  Judge. 

Action  by  H.  K.  Nlcewanner  against  l*. 
Kingsbury.  On  plaintiffs  motion  to  dismiss, 
defendant  appeals  from  an  unfavorable  Judg- 
ment.   Appeal  dismissed. 

Franklin  &  Tedrow,  for  appellant  Fran- 
cis J.  Knauss,  for  appellee. 


*For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indezeft 
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KING,  J.  February  11,  1911,  wbat  par- 
ports  to  be  an  authenUcated  copy  of  tlie  rec- 
ord in  this  cause  was  lodged  In  the  Supreme 
Court,  and  thereaftor  the  cause  was  trans- 
ferred to  this  court.  October  2,  1911,  appel- 
lee, appearing  specially  for  that  purpose  only, 
filed  in  this  court,  but  entitled  as  of  the  Su- 
preme Court,  his  motion  to  dismiss  the  ap- 
peal for  three  reasons:  (1)  Because  the  Judg- 
ment appealed  from  does  not  exceed  the  sum 
of  $500  exclusive  of  costs,  nor  relate  to  a 
franchise  or  freehold.  (2)  Because  the  bill 
of  exceptions  filed  herein  was  not  filed,  ten- 
dered, or  signed  within  the  time  limited  by 
order  of  the  trial  court.  (8)  That  the  record 
in  said  cause  was  not  filed  or  lodged  in  the 
Supreme  Court  within  the  time  provided  by 
law. 

[1]  The  second  reason  assigned  is  not  suf- 
ficient to  Justify  a  dismissal.  The  record 
presents  some  question  as  to  the  time  when 
the  authenticated  copy  of  the  record  of  the 
judgment  appealed  from  should  have  been 
filed  In  the  Supreme  Court;  but,  inasmuch 
as  the  appeal  must  be  dismissed  for  the  first 
reason  assigned,  a  determination  of  the  mo- 
tion on  the  third  ground  will  not  at  this 
time  be  made. 

[2]  The  appeal  In  this  case  was  taken 
from  a  Judgment  of  the  county  court  of  the 
county  of  Summit,  which  Judgment  was  for 
the  sum  of  $200.50  and  costs,  rendered  Au- 
gust 30.  1910.  and  did  not  relate  to  a  fran- 
chise or  freehold.  Therefore  the  Supreme 
Court  had  not  Jurisdiction  to  entertain  the 
appeal. 

It  appears  that  the  Supreme  Court  would 
have  Jurisdiction  of  this  cause  had  it  come 
up  thereto  on  writ  of  error ;  and.  if  it  were 
still  pending  in  the  Supreme  Court,  it  might, 
perhaps,  be  re-entered  a»  pending  on  writ  of 
error,  as  provided  by  section  423,  Code  of 
Civil  Procedure. 

[3]  But  inasmuch  as  the  act  creating  the 
Court  of  Appeals  does  not  seem  to  confer  up- 
on this  court  Jurisdiction  of  cases  taken  to 
the  Supreme  Court  for  review  upon  writs  of 
error  to  county  courts,  this  appeal  will  be 
dismissed,  without  prejudice  to  a  writ  of 
error. 

WALLIXG,  J.,  not  participating. 


HAFFjrjflXGER  v.  PERRY. 
(Supreme  Court  of  Colorado.     March  4,  1912.) 

1.    F'RAXIDULEXT      CONVEYAXrES       ({       228*)  — 
GKOfNDS— FBAITD   OF  DEnTOR. 

Where  a  debtor  executes  a  mortsoRe  to 
hinder  or  delay  a  creditor  in  the  collection  of 
his  claim,  bat  without  intendinc  to  ultimately 
defeat  the  claim,  the  creditor  may  sue  out  an 
attachment,  though  the  mortgage  is  valid. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  IMg.  {|§  lR>5-(>(i7;  Dec.  Dig. 
f  228.*] 


2.  Appeal  Attn  Bsrok  (S  1010*)— Fin dincis— 

OOMCLUSIVENESa. 

A  finding  by  th«  court,  supported  by  com- 
petent testimony,  will  not  be  duturbed  on  ap- 
peal. 

[Ed.  Note. — For  other  rases,  see  Appeal  and 
Error,  Cent.  Dig.  »  3979-3982;  Dec.  Dig.  f 
1010.*] 

3.  I^NDi.0B0  AND  Tenant  (i  229*)— Qboundb 
— Fbaud  of  Debtor. 

Where  a  tenant  in  a  lease,  reserving  a  first 
lien  for  the  rent  on  the  property  of  the  tenant 
and  crops  on  the  premises,  executed  a  mortgago 
to  a  creditor  without  the  knowledge  of  the  land- 
lord, and  Bubsequtintly  represented  to  the  land- 
lord that  no  mortgage  had  been  executed,  and 
thereafter  gave  a  second  mortgage  to  another 
creditor,  who  considered  he  had  enough  security, 
and  the  purpose  of  the  tenant  in  executing  the 
mortgages  was  to  delay  the  landlord  in  the 
collection  of  his  rent  and  to  postpone  his  claim 
to  other  creditors,  the  landloTd  could  sue  out 
an  attachment  in  an  action  for  the  rent. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,   Cent.  Dig.  |i   948-974;    Dec.  Dig.   f 

Error  to  District  Court,  Weld  County; 
Harry  P.  Gamble,  Judge. 

Action  by  James  B.  Perry  against  Julius 
Hafelflnger.  There  was  a  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Garbutt,  Clammer  &  Sarchet,  for  plaintiff 
in  error.  Fred  W.  Stow  and  Frank  L.  Moor- 
head,  for  defendant  in  error. 

BAILEY,  J.  In  1908  the  defendant  be- 
low, Julius  Hafelflnger,  plaintiff  in  error 
here,  was  a  tenant  upon  land  of  plaintiff  be- 
low, James  R.  Perry,  defendant  in  error 
here,  under  written  lease.  On  May  9tb,  1908, 
Hafelflnger  executed  to  the  Northern  Colo- 
rado Loan  Association  a  chattel  mortgage, 
securing  the  sum  of  $1300,  on  personal  prop- 
erty, including  growing  crops  for  the  season 
of  1908  on  the  land  leased  from  plaintiff. 
The  mortgage  was  filed  for  record  and  duly 
recorded  in  the  office  of  the  county  clerk  and 
recorder  on  May  12th,  1908,  and  the  money 
secured  thereon  was  used  to  take  up  a  mort- 
gage theretofore  In  force  on  a  portion  of  the 
property,  and  also  to  pay  cropping  exiienses 
for  that  season.  On  the  29th  day  of  October, 
19(18,  this  suit  was  begun,  and  on  the  same 
day  defendant  executed  another  chattel  mort- 
gage to  one  Madden,  to  secure  the  payment 
of  $2.(>(H>,  ui>on  practically  the  same  property 
that  the  first  mortgage  covered,  particularly 
the  growing  crops  upon  plaintiff's  laud.  The 
suit  was  to  recover  the  agreed  rental  price 
of  the  land.  There  was  no  dispute  about 
the  amount  due,  and  Judgment  was  rendered 
in  favor  of  the  plaintiff  therefor.  In  order, 
however,  to  secure  payment  of  any  Judgment 
which  he  might  recover  plaintiff,  when  lie 
began  the  action,  sued  out  a  writ  of  attacn- 
ment  and  had  it  levied  on  personal  property 
belonging  to  the  defendant.  The  averments 
of  tiie  affidavit  in  attachment  were  traversed 
and  a  hearing  had  upon  the  is.sue  thus  ten- 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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dered.  The  court  found  In  favor  of  plaintiff 
and  sustained  the  writ.  It  Is  to  review  the 
findings  and  judgment  of  the  court  upon 
that  issue  alone  that  the  case  Is  brought 
here,  the  judgment  recovered  being  unques- 
tioned. 

In  the  written  lease  plaintiff  expressly  re- 
served a  first  lien  upon  all  the  personal  prop- 
erty belonging  to  defendant,  used  In  and 
about  the  premises;  and  also  upon  all  of 
the  crops  grown  and  to  be  grown  on  the 
land  until  March  1st,  1900.  But  despite  this 
fact,  and  without  the  knowledge  and  con- 
sent of  plaintiff,  the  defendant  executed  the 
chaftel  mortgage  to  the  loan  association  on 
May  9th,  1908,  which  was  presently  there- 
after recorded  in  the  office  of  the  county 
clerk  and  recorder  of  Weld  county,  but  of 
which  the  plaintiff  had  no  actual  notice.  To 
keep  the  plaintiff  satisfied  and  retain  his  con- 
fidence, the  defendant,  through  bis  wife, 
some  time  In  July,  1908,  Hafelflnger  himself 
being  then  present,  represented  that  he  had 
no  property  mortgaged  and  had  no  occasion 
to  mortgage  any.  The  plaintiff,  t>elng  con- 
tent upon  this  point,  did  not  record  his  lease, 
but  relied  absolutely  upon  the  good  faith  of 
the  defendant,  believing  his  lien  through  the 
provisions  of  the  lease  not  only  the  prior 
but  the  only  one.  The  proofs  show  that  on 
the  29th  of  October,  1908,  Hafelflnger  execut- 
ed a  second  mortgage  to  one  Madden,  and 
also  at  the  time  of  the  execution  of  tliat 
mortgage  he  stated  that  the  plaintiff  was 
urging  him  to  give  a  mortgage  to  secure  the 
rent  of  the  premises,  but  he  preferred  tliat 
Madden  should  have  the  second  mortgage; 
that  he  intended  to  let  plaintiff  wait  until 
he,  Hafelfinger,  could  secure  the  money  to 
pay  the  rent  The  offer  to  execute  the  mort- 
gage to  Gladden  was  voluntary,  Madden  tes- 
tifying that  he  considered  he  already  had 
enough  security,  and  did  not  require  or  re- 
quest more. 

II,  21  The  whole  question  here  is  one  of 
fact.  If  there  is  testimony  to  support  the 
proposition  that  the  defendant  execiited  these 
mortgages  for  the  purpose  of  hindering  or 
delaying  the  plaintiff  in  the  collection  of  his 
rent,  then  that  gave  a  ground  of  attachment, 
notwithstanding  the  claims  of  Madden  and 
the  loan  company  may  have  been  valid  and 
subsisting  ones.  Nor  is  it  necessary  that 
the  purpose  of  the  defendant  in  giving  these 
mortgages  was  to  actually  defraud,  and  to 
ultimately  defeat  the  claim  of  the  plaintiff. 
If  his  purpose  was  to  hinder  or  delay,  or  in 
any  way  to  Injure  the  plaintiff  or  interfere 
with  him  in  enforcing  his  claim,  in  any  law- 
ful way.  a  ground  of  attachment  is  estab- 
lished. The  intent  of  a  person  can  only  be  in- 
ferred from  his  acts  and  statements.  The 
court  below,  who  saw  and  heard  the  wit- 
nesses, found  upon  this  issue  that  the  pur- 
pose of  the  defendant  was  to  delay  and  bin- 
der plaintiff  in  the  collection  of  bis  debt, 
and  since  that  finding  is  supported  by  com- 
petent testimony  it  will  not  be  disturbed. 


The  court  below  said: 

"It  seems  to  me  that  this  plaintiff  bad 
ample  reason:  to  stte  out  this  writ  of  attach- 
ment, undei'  the  circumstances  of  this  case 
and  the  manner  la  which  this  man  Iiad  dealt 
with  him. '  Bis  subsequent  act  (giving  the 
mortgage  to  Madden)  would  seem  to  hear 
out  the  theory  Of  the  plaintiff  in  his  afilda- 
vit  that  the  defendant  was  figuring  on  mak- 
ing thia  mortgage,  because  he  actually  did 
make  it." 

In  Curran  "v.  Rothschild,  U  Colo,  App.  497, 
60  Pac.  1111:,  It  la  said: 

"The  opinion  of  counsel  for  the  defendant 
seems  to  be  that  to  justify  an  attachment 
upon  that  ground,  the  transaction  must  be 
infected  Avith  fraud  in  the  general  and  odious 
sense  of  the  term,  and  that  to  sustain  the 
attachment 'against  a  traverse,  it  is  incum- 
bent upon  the  plaintiffs  to  show  tliat  the  mo- 
tive of  the  transfer  was '  dishonest,  and  Its 
purpose  to  cheat  creditors  and  deprive  them 
of  the  power  ever  to  realize  anything  on 
their  dainls.  Proof  of  such  intent  would,  of 
course,  be  sufficient,  on  the  principle  that  the 
greater  Includes  the  less,  but  to  authorize  an 
attachment, '  the  existence  of  such  extreme 
conditions  is  not  required  by  the  statute.  A 
debtor  may  have  no  intention  of  defeating 
the  claims  of  his  creditors;  he  may  sincere- 
ly believe  that  ultimately  it  will  be  better 
for  them,  and  they  will  realize  more  money, 
if  they  are  prevented  from  seizing  and  sac- 
rificing his  property;  yet  if  he  conveys  or 
assigns  it  for  the  punxjse  6t  hindering  or 
delaying  them,  his  act  is  fraudulent  within 
the  meaning  of  the  law,  and  the  fraud  with 
which  he  is  chargeable  is  not  constructive, 
but  actual.  Creditors  have  the  right  to  use 
the  machinery  of  the  law  for  the  collection 
of  their  debts;  a  disposition  by  the  debtor 
of  his  property  which  puts  it  beyond  the 
reach  of  legal  process,  binders  and  delays 
them,  and  If  his  intention  in  making  the 
transfer  is  to  deprive  them  of  the  benefit 
of  their  legal  remedies,  even  tliough  he  also 
intends  that  eventually  the  proceeds  of  the 
property  shall  be  applied  in  payment  of 
their  claims,  the  transaction  is  fraudulent. 
It  is  the  intent  to  delay  creditors  which  con- 
stitutes the  act  a  fraud  upon  them.  Spencer 
V.  Deagle,  34  Mo.  455;  Weare  Commission 
Co.  V.  Druly,  156  111.  25  [41  N.  E.  48,  30  L. 
R.  A.  465];  Knight  v.  Packer,  12  N.  J.  Eq. 
214  [T2  Am.  Dea  388];  Van  Nest  v.  Yoe,  1 
Sandf.  Ch.  [N.  Y.]  4;  Wells  v.  National 
Bank,  23  Colo.  534  [48  Pac.  809];  Buell  t. 
Rope,  6  App.  Div.  113  [39  N.  Y.  Supp.  475].- 
Sherrlll  v.  Bench  &  Bro.,  37  Ark.  5«iO;  Tay- 
lor V.  Kuhuke,  26  Kan.  132;  and  Buford  & 
George  Imp.  Co.  v.  McWhorter,  41  Kan.  262, 
21  Pac.  86,  expressly  declare  this  doctrine. 
In  vol.  1  of  Shinn  on  Attachment,  at  page 
179,  §  122,  it  is  said: 

"A  debtor  may,  in  good  faith,  give  a  bona 
fide  creditor  a  mortgage  to  secure  hia  debt 
and  thereby  create  no  ground  for  attachment 
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against  him  at  suit  of  another  creditor  for 
disposing  of  his  property  with  the  Intent  to 
defraud.  But  If  such  a  mortgage  be  given 
'with  intent'  to  Injure  other  creditors,  it  will 
be  ground  for  attachment." 

There  are  many  authorities  supporting  this 
principle,  which  seems  to  be  well  recognized 
and  generally  approved.  We  think  it  dear- 
ly applicable  under  the  focts  to  the  case  at 
bar. 

[3]  Numerous  authorities  are  cited  and  re- 
lied upon  by  counsel  to  reverse  this  Judg- 
ment, wherie  creditors  have  received  from 
debtors  security  made  in  good  faith,  not  for 
the  purpose  of  hindering  or  delaying  any 
other  creditor,  but  with  the  sole  design  of 
necurlng  bona  fide  obligations,  and  in  such 
case  and  under  such  circumstances  the  courts 
have  said  that  those  transactions  were  not 
made  to  hinder,  delay  or  defraud  creditors. 
In  the  cases  cited  to  this  point  no  evidence 
of  fraud  or  fraudulent  intent  on  the  part  of 
the  debtor  in  giving  the  security  is  shown, 
and  in  none  of  them  are  the  facts  such  as 
to  bring  them  within  the  facts  of  this  one. 
Where  from  all  of  the  testimony  it  can  be 
plainly  seen  that  it  was  the  design  of  a  par- 
ty to  hinder  or  delay  the  collection  of  a  Just 
claim,  although  perhaps  not  actually  to  ulti- 
mately defeat  It,  still  a  ground  of  attachment 
is  made  out.  In  this  case,  by  his  own  state- 
ments, it  is  clear  that  it  was  defendant's 
purpose  to  hinder  and  delay  plaintiff  in  the 
collection  of  bis  rent,  and  to  postpone  bis 
claim  to  that  of  others,  to  such  time  as  it 
might  be  convenient  for  him  to  pay.  The 
trial  court  so  found,  upon  ample  testimony, 
and  upon  that  fact  question  we  are  thereby 
condnded.    The  Judgment  is  affirmed. 

Judgment  affirmed. 

MUSSER  and  WHITE,  JJ.,  concur. 


HARDESTY  v.  PEOPLE. 
(Supreme  Court  of  Colorado.    March  4,  1912.) 

1.  Cbiminal   Law    (8   680*)— Evidence— Or- 
der or  Pboof— Discretion  of  Trial  Coubt. 

The  trial  court  may,  in  its  discretion,  ad- 
mit evidence  out  of  its  order,  and  may  admit 
on  rebuttal  testimony  in  chief  for  the  state; 
but  it  is  improper  to  allow  evidence  under  the 
guise  of  rebuttal  which  belongs  to  the  case  in 
chief,  and  is  intentionally  held  back  until  aft- 
er the  defense  has  rested. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  8}  1609,  1610,  1613;  Dec.  Dig. 
8  680.»] 

2.  Criminai.  Law   (§  084*) — Evidence — Or- 
der OF  Proof— Discretion  of  Trial  Court. 

Where  the  prosecution  knew  of  the  testi- 
mony of  witnesses,  but  intentionally  failed  to 
indorse  their  names  on  the  information  and 
held  them  back  to  testify  on  rebuttal  to  facts 
belonging  to  the  case  in  chief,  it  was  an  abuse 
of  discretion  to  admit  their  testimony  on  re- 
buttal, requiring  reversal. 

[Ed.  Note.— For  other  oases,  see  Criminal 
Law,  Cen.   Dig.  8  lOl.t:    Deo.  Dig.  8  «84.*J 


Error  to  District  Court,  Otero  County; 
J.  E.  Rlzer,  Judge. 

Lee  Hardesty  was  convicted  of  crime,  and 
he  brings  error.    Reversed  and  remanded. 

Q.  M.  Dameron  (Julius  C.  Gunter  and  John 
M.  Maxwell,  of  counsel),  for  plaintiff  In  er- 
ror. John  T.  Baruett,  Atty.  Gen.,  Elmer  L. 
Brock,  Asst.  Atty.  Gen.,  Benjamin  Griffith, 
Atty.  Gen.,  and  Charles  O'Connor,  Ist  Asst. 
Atty.  Gen.,  for  the  People. 

GARRIGUES,  J.  1.  Defendant,  Hardesty, 
was  convicted  of  feloniously  killing  a  V-bar 
steer,  the  property  of  John  Vroman.  The 
animal  was  butchered  Friday,  December  4, 
1908,  In  the  defendant's  corral  and  its  hide 
bung  on  the  fence,  where  the  following  Sun- 
day It  was  examined  by  Vroman,  Stock  In- 
spector Lee,  and  the  defendant. 

2.  Three  days  before  the  animal  was  butch- 
ered, defendant  hired  two  men,  named  Har- 
ris and  Bacon,  to  work  for  him.  Bacon 
knew  of  the  killing,  and  Harris  was  an  eye- 
witness to  the  whole  transaction.  Before 
the  trial,  these  two  men  were  secretly  pro- 
cured and  kept  with  the  Jailer,  as  witnesses 
for  the  prosecution,  without  their  names  be- 
ing Indorsed  on  the  information,  and  the 
defendant  did  not  know  of  their  presence. 

3.  On  the  trial,  the  people  Introduced  tes- 
timony showing  the  defendant's  possession 
of  the  hide,  bis  statements  concerning  the 
time  of  the  butchering,  and  his  explanation 
of  the  absence  of  the  ears  from  the  hide,  and 
rested  its  case  in  chief  without  placing  Har- 
ris or  Bacon  on  the  stand.  Defendant  testl- 
fled  that  the  steer  was  butchered  in  his 
corral  Friday  afternoon,  while  he  was  away 
from  home,  by  bis  hired  man,  Harris,  who, 
through  mistake,  killed  the  wrong  animal, 
and  as  soon  as  the  error  was  discovered 
he  offered  to  reimburse  the  owner.  On  cross- 
examination,  direct  leading  questions  were 
asked  him,  purporting  to  cover  the  manner  of 
the  commission  of  the  offense  in  detail  ac- 
cording to  the  people's  theory  of  the  transac- 
tion, based  evidently  on  Information  obtained 
from  Harris  and  Bacon,  which  were  answer- 
ed in  the  negative.  After  the  defense  rested, 
Harris  and  Bacon  were  called  on  rebuttal, 
and,  over  the  objection  of  the  defendant, 
were  permitted  to  give  in  detail  the  man- 
ner of  the  commission  of  the  alleged  crime, 
and  all  the  circumstances  surrounding  It; 
the  testimony  of  Harris  exactly  conforming 
with  the  questions  asked  of  and  denied  by 
the  defendant  on  cross-examination.  The  de- 
fendant having  been  found  guilty,  a  motl<m 
for  a  new  trial  was  made  on  the  ground, 
inter  alia,  that  the  court  erred  In  admitting 
on  rebuttal  the  evidence  of  Harris  and  Ba- 
con, and  this  Is  the  only  question  we  will 
consider. 

[1]  4.  Harris  and  Bacon  were  Important 
witnesses  for  the  prosecution.    Harris,  from 
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bis  testimony,  knew  all  about  tbe  transaction, 
bavlng  participated  in  it  Tbe  people  sub- 
pcenaed  these  witnesses,  secured  their  at- 
tendance at  the  trial,  and  knew  what  their 
testimony  would  be;  but,  Instead  of  calling 
them  to  prove  tbe  i)eople's  case  in  chief,  re- 
served their  testimony  for  rebuttal.  Why 
this  course  was  pursued  we  do  not  know, 
imless  it  was  to  surprise  the  defendant  at 
the  close  of  the  case  with  evidence  he  would 
be  unprepared  to  meet.  This  testimony  was 
not  rebuttal.  It  belonged  to  the  people's 
case  in  chief.  Calling  the  witnesses  in  re- 
buttal did  not  change  Its  character.  They 
were  called  on  rebuttal  to  prove  what  be- 
longed to  the  people's  case  in  chief,  without 
any  reason  therefor.  The  prosecution  in  a 
criminal  case  ought  to  introduce  all  the 
people's  evidence  upon  which  It  intends  to  re- 
ly to  establish  affirmatively  the  defendant's 
guilt,  and  not  divide  its  testimony  In  chief, 
as  was  done  In  this  case,  by  introducing  part 
on  rebuttal.  The  people's  evidence  on  rebut- 
tal is  generally  confined  to  testimony  having 
a  tendency  to  contradict  or  disprove  the  evi- 
dence of  the  defense.  The  introduction  of 
evidence  out  of  its  order  rests  in  the  discre- 
tion of  the  trial  court.  It  may  admit  new 
testimony  on  rebuttal  which  is  part  of  the 
people's  case  In  chief,  and  it  is  often  neces- 
sary to  exercise  this  discretion  in  the  further- 
ance of  justice.  While  the  court  may,  in  its 
discretion,  upon  a  proper  showing,  permit 
the  prosecution  to  reopen  the  case  for  the 
Introduction  of  new  evidence  In  chief  at  any 
stage  of  tbe  trial,  still  It  would  be  Improper 
to  allow  the  introductJon  of  evidence,  under 
the  guise  of  rebuttal,  which  belonged  to  its 
case  in  chief,  intentionally  held  back  until 
after  the  defense  had  rested. 

[2]  The  prosecution  knew  It  was  to  use 
this  evidence;  but  failed  to  indorse  the 
names  of  the  witnesses  on  the  Information. 
It  subpoenaed  the  witnesses  and  held  them 
In  readiness,  but  intentionally  held  them 
back  to  testify  on  rebuttal.  Under  such  cir- 
c-umstances,  it  was  an  abuse  of  discretion  to 
allow  the  prosecution  to  divide  up  its  testi- 
mony in  this  manner,  and  to  prove  on  rebut- 
tal part  of  the  facts  which  properly  belonged 
to  its  case  In  chief.  The  names  of  these  wit- 
nesses should  have  been  indorsed  on  the 
information,  and  their  testimony  should  have 
been  given  in  chief. 

For  the  above  reasons,  under  the  circum- 
stances of  this  case,  tbe  court  abused  Its 
discretion  in  admitting  their  testimony  on 
rebuttal,  and  the  defendant  did  not  have  a 
fair  trial.  The  case  will  be  reversed  and 
remanded. 

Reversed. 

BAULKY,  J.,  concurs. 

GABBERT,  J.  (specially  concurring). 
Waiving  the  question  of  whether  the  testi- 


mony of  tbe  wltnessea  Bacon  and  Harris, 
introduced  by  the  proaecution  after  the  de- 
fendant dosed  blB  case,  was  or  was  not  re- 
buttal, in  the  ordinary  acceptation  of  that 
term,  it  was  error  to  admit  it,  in  the  circum< 
stances  of  this  case.  It  was  clearly  compe- 
tent as  testimony  in  chief.  Tbe  prosecution 
knew  of  it  before  the  trial  commenced,  and 
tbe  names  of  the  witnesses  giving  it  should 
have  been  indorsed  upon  the  information, 
because  of  the  provisions  of  tlie  Criminal 
Code.  Section  1432b,  Mills'  Stats.  Supp.  This 
section  requires  the  district  attorney  to  in- 
dorse upon  the  information  tbe  names  of  all 
witnesses  known  to  him  at  tbe  time  It  is  fll- 
ed,  and  the  names  of  such  other  witnesses 
as  may  become  known  to  him,  before  tlie 
trial.  The  section  further  provides  that 
these  requirements  do  not  preclude  the  call- 
ing of  witnesses  whose  names  or  tbe  materi- 
ality of  whose  testimony  are  first  learned 
by  the  district  attorney  at  the  trial.  The 
facts,  however,  are  such  that  the  exception 
does  not  apply  to  the  testimony  of  the  wit- 
nesses Bncon  and  Harris.  Under  these  facts, 
the  plain  mandate  of  the  section  referred 
to  required  the  prosecution  to  indorse  the 
names  of  these  witnesses  upon  the  informa- 
tion before  the  trial  commenced  to  make 
their  testimony  available  for  the  people. 
Tbe  purpose  of  this  requirement  is  to  advise 
a  defendant,  before  going  to  trial,  of  the 
names  of  those  who  will  be  called  by  the 
lieople  to  prove  their  case,  and  he  cannot  be 
deprived  of  this  right,  unless  a  witness  call- 
ed at  the  trial  by  the  prosecution,  whose 
name  Is  not  on  the  information,  falls  within 
the  exception. 

It  is  not  necessary  to  go  into  the  reasons 
for  this  provision.  It  Is  a  right  expressly 
conferred  by  statute  for  the  benefit  of  one 
on  trial  for  a  crime,  and  cannot  be  taken 
away  without  his  consent. 


KIT  CARSON  LAND   CO.  y.   GORDON. 

(Supreme   Court   of   Colorado.     March   4, 
1912.) 

Taxation  (g  761*)— Tax  Deeds— VALiorrT. 
A  tax  deed,  disclosing  that  the  land  was 
bid  in  by  the  treasurer  for  the  county  at  the 
tax  sale  for  a  year,  but  failing  to  state  on 
what  date  the  land  was  gold,  and  Rhowing  that 
the  only  date  that  may  be  fixed  ns  the  date  of 
sale  is  33  days  before  the  date  the  deed  states 
the  tax  sale  was  actually  begun,  is  void  on  its 
face. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  1510-1513;    Dec.  Dig.  S  761.»] 

En  Banc.  Apiwal  from  District  Court,  Kit 
Carson  County:    W.  S.  Morris.  Judge. 

Action  by  J.  B.  Gordon  against  the  Kit 
Carson  Land  Company.  From  a  conditional 
judgment  for  plaintiff,  defendant  appeals. 
Atlirmed. 
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Louis  Vogt  and  P.  B.  Godsman,  for  appel- 
lant.   Allen  it,  Webster,  for  appellee. 

HILL,  J.  The  appellee,  as  plaintiff,  brought 
tbis  action  to  quiet  bis  title  to  certain  land 
In  Kit  Carson  county.  He  deralgned  title 
from  tbe  United  States.  Tbe  defendant, 
to  sustain  its  title,  offered  in  evidence  a 
tax  deed.  Tbe  court,  upon  objection,  re- 
fused to  admit  tbe  deed  in  evidence.  Judg- 
ment (upon  complying  vrith  certain  condi- 
tions) was  for  tbe  plaintiff. 

Tbe  sole  question  for  determination  is 
whetber  this  tax  deed  is  void  on  its  face. 
It  Aiils  to  state  upon  what  date  the  land 
In  question  was  sold  to  the  county,  although 
It  discloses  that  it  was  bid  in  by  tbe  treas- 
urer for  the  county  at  the  tax  sale  for  the 
year  1900.  If  any  date  therein  named  can 
be  applied  as  the  date  of  tbe  sale,  it  is  one 
-which  would  show  it  was  sold  33  days  be- 
fore tbe  date  that  tbe  deed  states  tbe  tax 
sale  was  actually  begun.  Accepting  either 
bom  of  the  dilemma,  following  the  line  of 
reasoning  announced  In  the  cases  hereafter 
cited,  the  deed  Is  void  upon  its  face.  Empire 
Ranch  &  Cattle  Co.  v.  Coldren,  117  Pac. 
1005;  Bryant  v.  Miller,  48  Colo.  192,  109 
Pac.  969;  Clark  y.  Huff,  49  Colo.  197,  112 
Pac.  542;  Page  et  al.  v.  Gillett,  47  Colo.  289, 
107  Pac.  290;  Newsom  v.  Jacobs,  119  Pac. 
623;    Haynes  r.  Heller,  12  Kan.  381. 

Tbe  trial  court  was  correct  in  sustaining 
the  objection.    The  Judgment  is  affirmed. 

Affirmed. 

CAMPBELL,  C.  J.,  not  participating. 


WELLMUTH  v.  ROGERS  et  aL 

(Supreme   Court   of   Colorado.     March   4, 
1912.) 

1.  Appeai.  and  Bbrob  (S  5*)— Wbit  or  Ea- 

KOB. 

Rev.  St  1908,  §  6295.  adopting  the  com- 
mon law,  brought  into  existence  the  common- 
law  writ  of  error. 

[Ed.  Note. — Por  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ii  8-21;    Dec.  Dig.  $  5.»] 

2.  Appeal  and  Erhob  (J  6*)— Writ  of  Re- 
view—Riout — Pbobate  Letters. 

Rev.  St.  1908,  {  7254.  providing  for  re- 
riew  by  appeal  and  certiorari  in  the  Supreme 
Court  on  probate  matters  arising  in  the  coun- 
ty court,  merely  provides  remedies  cumulative 
with  the  writ  of  error  to  the  district  court, 
and  is  not  an  attempt  to  abolish  the  writ  of 
error,  in  violation  of  tbe  provision  of  the  Con- 
stitution preserving  it  in  such  cases. 

[Bd.  Note. — For  other  caaes,  see  Appeal  and 
Error,  Cent.  Dig.  %%  8-21;   Dec.  Dig.  %  5.»] 

8.  Appeal  and  Erbob  (j  6*)— WBrr  of  Er- 

BOB. 

A  statute  will  not  be  construed  to  take 
away  by  implication  the  right  to  a  writ  of  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Si  8-21;   Dec.  Dig.  $  5.*] 


4.  Appeal  and  Ebbob  ({  1*)— BiaHT— Stat- 

TJTOBY. 

The  right  to  an  appeal  does  not  exist  in- 
dependent of  the  statute. 

[Ed.  Note. — Por  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {|  1-4;    Dec,  Dig.  <i  L'J 

En  Banc.  Error  to  District  Court,  City 
and  County  of  Denver;  Harry  C.  Riddle, 
Judge. 

Frank  Wellmuth  brings  writ  of  error,  and 
William  T.  Rogers  and  others  move  to  dis- 
miss the  writ.    Motion  denied. 

Kelly  Sc  Haines,  for  plaintiff  In  error. 
Wm.  T.  Rogers,  for  defendants  in  error. 

HILL,  J.  This  matter  comes  up  at  this 
time  upon  a  motion  of  the  defendants  In  er- 
ror to  dismiss  the  writ  of  error.  The  orig- 
inal action  was  to  test  the  validity  of  a  will. 
The  errors  assigned  pertain  to  the  ruling  of 
the  district  court  In  dismissing  the  action 
brought  there  by  appeal  from  tbe  county 
court. 

In  support  of  tbe  motion,  It  is  claimed 
that,  as  section  7254,  Revised  Statutes  1908, 
reads  in  part  as  follows,  "All  questions  of 
law  and  fact,  relating  to  probate  matters  or 
arising  in  proceedings  under  this  act,  in  any 
county,  shall  be  determined  by  the  county 
court  of  such  county  and  from  any  and  all 
final  Judgments  or  decrees  upon  any  such 
questions,  appeals  or  writs  of  certiorari  shall 
He  to  the  district  court  of  the  same  county, 
and  from  the  district  court  to  the  •  •  • 
Supreme  Court,  or  from  the  county  court  to 
the  •  •  •  Supreme  Court,  as  in  other 
cases,  to  be  allowed,  and  prosecuted  in  the 
same  manner  as  appeals  or  writs  of  cer- 
tiorari, respectively,  when  prosecuted  in  civil 
or  law  cases  from  the  decisions  of  such  coun- 
ty or  district  courts,"  it  provides  two  modes 
for  review  by  the  Supreme  Court  of  probate 
matters  determined  by  the  district  court; 
hence,  by  necessary  implication,  It  excludes 
their  being  reviewed  by  any  other  method, 
for  which  reasons  a  writ  of  error  will  not 
lie  to  review  a  final  Judgment  of  the  dis- 
trict court  in  probate  proceedings. 

[1]  By  general  section  6295,  Revised  Stat- 
utes 1908,  tlie  common  law  of  England,  so 
far  as  the  same  is  applicable  and  of  n  gen- 
eral nature,  and  certain  acts  of  the  British 
parliament  made  In  aid  of  and  to  supply  de- 
fects In  the  common  law,  prior  to  a  certain 
time,  were  made  the  rule  of  decisions  and 
adopted  as  of  full  force  in  this  state  until 
repealed   by  legislative  authority. 

In  Haley  v.  Elliott,  20  Colo,  at  page  202, 
37  Pttc.  at  page  28,  it  is  said:  "At  common 
law,  a  writ  of  error  is  generally  regarded  as 
a  writ  of  right;  and,  though  .subject  to  regu- 
lation by  statute,  it  cannot,  under  our  Con- 
stitution, be  denied  to  comity  court  judg- 
ments." 

in  the  case  of  People  v.  Richmond  et  al.. 
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16  Colo.  274,  at  page  282,  26  Pac.  929,  at 
page  932,  In  referring  to  a  writ  of  error,  this 
court  said:  "For,  wlille  this  writ  is  In  most 
cases  a  writ  of  right  at  the  common  law,  it 
may  by  statute,  unless  the  Constitution  for- 
bids, be  limited  or  abolished  altogether. 
•    •    • » 

Of  course,  under  our  Constitution,  this 
could  not  apply  to  judgments  of  county 
courts,  as  the  right  to  have  them  thus  re- 
viewed is  preserved  in  the  CoHstitutlon  It- 
self. Referring  to  this  portion  of  the  Con- 
stitution in  the  Richmond  Case,  supra,  this 
court  (16  Colo,  at  page  283,  26  Pac.  at  page 
932)  said:  "The  provision  in  effect  declares 
that,  though  the  Legislature  may  abolish  the 
writ  of  error  to  review  the  final  Judgments 
of  other  courts,  the  right  to  have  those  of 
the  county  court  considered  in  this  tribunal 
sliaU  be  inviolate."  It  follows,  by  the  enact- 
ment of  the  statute  above  referred  to,  that 
the  common-law  writ  of  error  was  brought 
into  existence,  and  continues  to  exist  in  this 
Jurisdiction,  unless  abolished  by  subsequent 
statutory  enactment 

It  will  also  be  observed  from  the  foregoing 
and  other  decisions,  as  a  general  rule,  that 
the  writ  of  error  is  recognized  as  a  common- 
law  writ  of  right,  and  that  by  the  language 
of  the  Constitution  the  purpose  was,  except 
as  to  Judgments  of  the  county  court,  to  leave 
the  existence  and  use  of  the  writ  subject  to 
legislative  control.  Haley  v.  Elliott,  20  Colo. 
199,  37  Pac.  27;  People  v.  Richmond,  16 
Colo.  274,  26  Pac.  929;  Polk  v.  Butterfleld,  9 
Colo.  326,  12  Pac.  216 ;  Stebbins  y.  Anthony, 
6  Colo.  273;  Vance's  Heirs  ▼.  Rockwell  et 
al.,  3  Colo.  240;   Llss  v.  Wilcoxen,  2  Colo.  7. 

[2]  The  question,  then,  to  be  considered  Is, 
Was  it  intended  by  the  enactment  of  section 
7254,  supra,  to  abolish  writs  of  error  to  the 
district  court  in  all  probate  matters?  Is  it  a 
case  where  the  express  mention  of  one  thing 
implies  the  exclusion  of  another  then  in  ex- 
istence? To  give  this  section  the  construc- 
tion contended  for  Is  to  hold  that  it  was  In- 
tended to  provide  exclusive  remedies,  where- 
by reviews  could  be  had  in  probate  matters 
from  Judgments  of  both  the  county  and  the 
district  courts,  and  Is  to  say  that  the  Legis- 
lature attempted  by  It  to  abolish  writs  of 
error  to  the  county  court  from  the  Supreme 
Court  in  such  matters,  regardless  of  the 
reservation  in  the  Constitution  to  the  contra- 
ry. It  win  be  observed  that  this  section  pro- 
vides but  for  two  methods  of  review  by  the 
Supreme  Court,  viz.,  appeal  and  certiorafi. 
If  the  construction  contended  for  is  to  pre- 
vail, it  would  make  that  portion  of  it  per- 
taining to  Judgments  from  the  county  court 
clearly  unconstitutional.  On  the  other  hand, 
If  we  assume  that  the  statutory  remedies 
granted  by  section  7254  are  cumulative  only 
with  that  of  the  writ  of  error  theretofore 
existing,  and  which  continues  until  abolished 
by  legislative  enactment,  we  then  give  to  It 


a  construction  which  makes  It  In  harmony 
with  the  provisions  of  the  Constitution. 

In  the  case  of  Bowers  v.  Green,  1  Scam. 
(111.)  42,  44,  cited  as  authority  in  Harvey  v. 
Travelers'  Insurance  Company,  18  Colo.  354, 
32  Pac.  936,  it  Is  said:  "The  old  and  saluta- 
ry rule  of  the  common  law  that  a  writ  of 
error  is  a  writ  of  right,  and  cannot  be  de- 
nied, except  in  capital  cases,  ought  not  to  be 
abolished  by  Implication  and  construction, 
and  particularly  where  It  Is  evident  that  the 
Legislature  could  not  have  contemplated  Its 
repeaL" 

[S,4]  We  think  this  principle  applicable 
here,  and  that,  unless  the  language  of  the 
act  points  specifically  to  the  conclusion  that 
It  was  intended  to  take  away  the  right  of  re- 
view by  writ  of  error,  it  ought  not  to  be 
done  by  implication.  The  right  to  an  appeal 
does  not  exist  independently  of  the  statute, 
and  the  fact  that  the  statute  nnder  consid- 
eration expressly  conferred  it,  as  well  as  the 
right  to  a  writ  of  certiorari,  does  not  show 
conclusively  an  intention  to  prohibit  the  pre- 
existent  method  of  review  by  writ  of  error. 
When  considered  as  a  whole,  there  is  noth- 
ing in  this  section  to  justify  such  an  as8umi>- 
tion. 

The  motion  to  dismiss  will  be  denied. 

Motion  denied. 

CAMPBELL^  C.  J.,  not  parUdpatlng. 


MARYSVILLB  MERCANTILE  CO.,  Limited, 

v.  HO^B  FIRE  INS.  CO. 
(Supreme   Court  of  Idaho.     Feb.   16,  191Z) 

(tSyllaivia  hp  the  Court.) 

1.  Insurance  (8  ise*)— Agbntb— Authoritt. 

Where  a  local  agent  of  a  fire  insurance 
company  has  power  to  write,  issue,  and  sign 
insurance  pokcies,  and  is  furnished  by  the 
company  with  forms  of  policies  to  be  written 
and  to  be  signed  by  the  agent,  full  power  ia 
conferred  upon  such  agent  to  write,  issue,  and 
deliver  policies  of  insurance  upon  application, 
and  such  policies  become  effective  upon  the 
writing  and  delivery  by  such  agent,  unless  the 
company  cancels  such  policies,  and  the  au- 
thority of  such  agent  extends  to  renewals  of 
policies  previously  issued  upon  request  of  the 
msured;  and  tbey  become  effective  upon  the 
expiration  of  the  original  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §§  219-230;   Dec.  Dig.  %  136.*] 

2.  Insurance  (J  101»)— Agents— AuTHORmr. 

Where  an  agent  of  a  fire  insurance  com- 
pany, with  authority  to  write  policies,  makes 
an  agreement  with  an  insured  that  he  will 
write  a  policy  of  insurance,  and  look  after  it 
and  continue  it  during  the  life  of  a  loan  made 
to  the  insured,  and  tiie  policy  is  written  and 
left  with  the  agent  for  safe-keeping,  such  agent 
has  authority  to  renew  said  policy  and  con- 
tinue the  insurance,  and,  when  a  new  poUcy  Is 
issued  and  retained  by  the  agent  for  safe-keep- 
ing, it  is  a  valid  policy,  and  binds  the  fire  in- 
surance company  until  canceled. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  $  12.\    Dec.  Dig.  S  101.»] 
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3.  iRSrSAKCK   (f  13$*)— ComBAOI—DZUTBBT 

or  PoucT. 

Where  an  agent  for  a  fire  insurance  com- 
pany has  power  to  iasue  and  renew  policies, 
and  ia  intrusted  with  forma  of  policies  to  be 
written,  issued,  and  delivered,  after  being  sign- 
ed by  such  agent,  and  such  agent  instructs 
a  clerk  to  issue  a  policy,  and  the  policy  Is 
issued  and  left  with  the  ttank,  of  which  said 
agent  la  cashier,  for  safe-keeping  in  accordance 
with  an  agreement  with  the  insured,  the  con- 
tract of  insurance  becomes  complete  and  ef- 
fective, and  the  actual  personal  delivery  of 
such  policy  to  the  inaared  ia  not  required,  as 
the  possession  of  the  person  with  whom  such 
policy  is  to  be  left  for  safe-keeping  under  such 
agreement  between  the  agent  and  the  insured 
is  equivalent  to  the  possession  of  the  insured. 

{Ed.  Note. — For  other  eases,  see  Insurance, 
Cent.  Dig.  H  219-230;    Dec.  Dig.  {  13&*] 

4.  iRSUBAnCK    (I    137*)— OoHTBAOr— Patiuht 
or  Premium. 

The  payment  of  premium  upon  an  insur- 
ance policy  at  the  time  the  policy  is  delivered 
is  not  a  condition  precedent  to  the  existence 
of  a  policy  of  insnrance,  as  the  cvrnpany  may, 
through  its  agent,  extend  credit  for  the  pre- 
mium, and,  If  this  ia  done,  the  contract  of 
insnrance  will  be  binding  upon  the  company 
without  the  actual  payment  of  the'  premium. 
[Ed.  Note.— For '  other  cases,  see  Insurance, 
Cent  Dig.  if  231-245;   Dec  Dig   i  137.*] 

6.  ADJUBTVxnT  or  Lom  Iitbubxd  AOAiim— 
Effect. 

Where  a  special  agent  of  a  fire  insurance 
company,  with  authority  to  adjust  losses  by 
fire  upon  property  insured  by  the  company, 
and  acting  as  aacb  agent  and  adjuster,  in  com- 
pany with  an  adjuster  of  other  companies  and 
the  insured,  makes  an  adjustment  and  settle- 
ment of  the  loss,  and  a  compromise  is  reached 
between  the  insurance  companiea  and  tbe  in- 
sured, and  by  such  agreement  the  amount  of 
such  loss  and  the  amount  to  be  paid  by  each 
company  is  fixed  and  agreed  to,  ana  the  insured 
in  induced  to  accept  such  compromise  and 
agrees  to  the  same,  the  insurance  company  is 
bound  by  the  acts  of  the  adjuster,  and  tne  aum 
agreed  upon  may  be  recovered  from  the  com- 
pany. 

6.  Appeal  and  Kkrob  (|  178*)— PBEaxwrtNO 
Question  in  Tbiai.  Coub'T— Time  to  Sue. 

Where  a  policy  of  fire  insurance  contains 
the  provision  that  "no  suit  or  action  on  the 
policy  for  tbe  recovery  of  any  claim  shall  be 
■ustainable  in  any  court  of  law  or  equity 
*  *  *  unless  commenced  within  twelve 
months  next  aften  the  fire,"  an  objection  to 
the  maintaining  of  the  suit,  because  not  com- 
menced within  the  time  fixed  by  the  policy, 
cannot  b«  raised  and  urged  as  error,  when  such 
objection  is  made  in  this  court  for  the  first 
time. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  |i  1079-1120;  Dec  Dig.  8 
173.*] 

7.  Insurance  (§  665*)— Actions  oh  Policies 
— SnmciENCT   of  Evidence. 

The  evidence  in  this  case  examined  and 
found  sufficient  to  support  the  verdict  of  the 
Jury  and  the  judgment 

[Ed.  Note.— For  other  cases,  see  Insnrance, 
Cent.  Dig.  H  1&&5,  1707,  1728;  Dec  Dig.  f 
C65.*] 

&  Appeal  ano  Erbob  ({  1047*)- Reception 
or  Evidence — Obdeb  or  PROor. 

A  judgment  will  not  be  reversed  b^  this 
court  on  the  alleged  error  that  the  evidence 
was  not  introduced  in  proper  order,  nnless 
Buch  alleged  error  appears  to  have  been  prej- 


adicial.  as  the  order  of  proof  la  a  matter  large- 
ly within  the  discretion  of  counseL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  41S2v  4133,  4146-4152; 
Dec  Dig.  t  1047.*] 

9.  Appeal  and  Erbob   (|  702*)  —  Recobo  — 
Questions   Pbesxntkp   roB    Review  —  In- 

8TBUCTIOM8. 

Where  instructions  are  reqneated  upon  the 
trial  by  either  party  to  the  suit,  and  such  in- 
structions are  refused,  in  order  for  this  court 
to  review  such  instructions  and  determine 
whether  or  not  the  trial  court  erred  in  re- 
fusing the  same,  it  is  necessary  for  the  appel- 
lant to  bring  to  this  court  upon  appeal  all  the 
instructions  given  upon  the  trial 

[Ed.  Note.- For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  ff  2936-2938;  Dec  Dig.  f 
702.*] 

Appeal  from  District  Conrt,  Fremont 
County;  3.  M.  Stevens,  Jndge. 

Action  by  tbe  Marysville  Mercantile  Com- 
pany, Limited,  against  the  Home  Fire  InsTU>- 
ance  Company.  From  a  judgment  for  plains 
tiff,  defendant  appeals.    Modified. 

Moyle  &  Van  Cott  and  Soule  &  Soule,  for 
appellant  Gnstln,  Gillette  &  Brayton  and 
Millsaps  &  Miller,  for  respondent 

STEWART,  O.  3.  This  action  was  brought 
to  recover  the  sum  of  $1,793.68  alleged  to  he 
due  for  damages  sustained  by  the  respond- 
ent by  loss  of  property  in  a  fire  alleged  to 
have  occurred  on  the  16th  day  of  June,  1908, 
under  a  policy  of  insurance  alleged  to  have 
been  written  and  delivered  to  the  respondent 
by  the  appellant  for  the  sum  of  $2,000,  and 
upon  an  adjustment  of  the  loss  sustained  by 
respondent  arising  by  reason  of  said  fire,  and 
the  promise  to  pay  such  adjustment  as  a 
settlement  of  the  liability  of  the  defendant 
on  account  of  said  policy  of  insurance.  The 
case  was  tried  before  a  jury,  and  a  general 
verdict  was  returned  in  favor  of  the  plain- 
tiff for  the  sum  of  |2,044.70,  and  also  a  spe- 
cial verdict  was  returned  by  the  Jury  an- 
swering certain  questions. 

A  motion  for  a  new  trial  was  made  and 
overruled,  and  this  appeal  Is  from  the  Judg- 
ment, and  also  from  the  order  denying  and 
overruling  the  defendant's  motion  for  a  new 
trial. 

The  complaint  alleges,  among  other  things: 
"That  on  or  about  the  14th  day  of  March, 
1008,  the  defendant  herein  made,  executed, 
and  delivered  to  tbe  plaintiff  herein  at  St 
Anthony  a  certain  policy  of  Insurance  for 
the  sum  of  ^,000  upon  the  stock  of  general 
merchandise.  •  •  •  That  by  the  terms 
of  said  policy  of  Insurance  tbe  general  mer- 
chandise stock  above  described  was  by  the 
defendant  insured  for  the  use  and  benefit  of 
the  plaintiff  herein  against  destruction  by 
fire  for  the  period  of  one  year  from  the  date 
of  said  policy  and  until  the  14th  day  of 
March,  1909.  •  •  •  That  on  or  about  the 
20tb  day  of  Jtme,  1908,  the  defendant  herein 
made  and  entered  into  an  adjustment  of  the 
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loss  arising  by  reason  of  said  fire,  and  at 
said  time  agreed  and  promised  to  pay  the 
plaintiff  herein.  In  full  and  complete  settle- 
ment of  the  liability  of  the  defendant  on  ac- 
count of  said  policy  of  insurance,  the  sum  of 
$1,793.68,  which  amount  the  plaintiff  agreed 
to  accept  In  full  settlement  of  all  liability  of 
the  defendant  arising  by  reason  of  said  poli- 
cy of  insurance."  It  is  then  alleged  that  the 
defendant  refused  to  pay  said  alleged  In- 
debtedness, and  Judgment  Is  asked  for  the 
sum  of  $1,793.68,  with  Interest  from  the  15th 
day  of  June,  1908,  the  date  of  the  fire.  To 
this  complaint  the  defendant  filed  an  answer, 
and  denied  execution  and  delivery  of  the  poli- 
cy of  Insurance,  and  denied  the  loss.  From 
these  issues  and  the  evidence  the  Jury  re- 
turned a  special  verdict  as  follows:  "Q.  Was 
any  Insurance  policy  delivered  by  the  defend- 
ant to  the  plaintiff  covering  the  stock  of 
merchandise  of  plaintiff  during  the  period  of 
time  from  March  14,  1908,  to  March  14, 1909? 
A.  Yes.  Q.  If  you  answer  'Yes'  to  the  last 
question,  to  whom  was  such  policy  delivered, 
when  was  it  delivered,  and  at  whose  request 
was  it  so  delivered?  A.  Commercial  Nation- 
al Bank.  March  14,  1908,  at  plaintiff's  re- 
quest Q.  Was  there  any  agreement  or  prom- 
ise on  the  part  of  the  defendant  to  pay  plain- 
tiff the  loss  sued  on  in  this  case?  A.  Yes. 
Q.  If  you  answer  'Yes'  to  the  last  question, 
when  was  such  agreement  or  promise  made 
and  by  whom  was  it  made?  A.  At  the  time 
of  the  adjustment,  about  June  20,  1908,  by 
the  defendants  through  their  agent,  E.  M. 
Weiler,  Jr."  The  Jury  also  returned  a  gen- 
eral verdict  in  favor  of  the  plaintiff  for  $2,- 
044.79. 

[7]  The  Important  and  ruling  question  pre- 
sented upon  this  appeal  Is,  Was  there  a  valid 
existing  policy  of  insurance  at  the  time  of 
the  flre?  The  Jury,  by  their  special  verdict, 
found  that  there  was  an  Insurance  policy  de- 
livered by  the  appellant  to  the  respondent, 
covering  the  stock  of  niercbandise  of  plain- 
tiff during  the  period  of  time  from  March  14, 
1908,  to  March  14,  1909.  Counsel  for  appel- 
lant argue  with  much  vigor  that  the  evidence 
In  this  case  does  not  sustain  this  finding  of 
the  Jury.  The  evidence  is  quite  voluminous, 
and  it  will  be  impossible  to  review  in  detail 
all  the  testimony.  From  this  testimony,  how- 
ever, there  seems  to  be  no  question  but  that 
the  evidence  shows  the  following  to  be  the 
facts:  The  respondent  was  engaged  in  the 
mercantile  business  In  the  town  of  Marys- 
ville,  Fremont  county,  Idaho,  during  the 
years  1907  and  1008.  John  D.  C.  Kruger  was 
the  cashier  of  the  Commercial  National  Bank 
at  St  Anthony  and  vice  president  of  the 
Marysville  State  Bank  at  Mar.vsvllle  during 
the  years  1907  and  1908,  and  was  also  local 
agent  of  the  appellant  company,  and  had 
power  and  authority  to  accept  iipplications 
for  Insurance  and  to  write  policies  and  to 
bind  the  appellant  company  by  such  con- 
tracts of  insurance.    William  A.  Barrett  dur- 


ing the  years  1907  and  1908  was  secretary, 
treasurer,  and  manager  of  the  Marysville 
Mercantile  Company.  In  the  early  part  of 
1907,  Barrett,  on  behalf  of  the  respondent 
company,  applied  to  Mr.  Shetler,  who  was 
then  cashier  of  the  Marysville  State  Bank, 
for  a  loan  to  the  respondent  and  was  refer- 
red by  Mr.  Shetler  to  Mr.  Kruger  of  the 
Commercial  National  Bank.  Mr.  Barrett  met 
Mr.  Kruger  and  discussed  the  desired  loan, 
and  he  agreed  to  make  the  same,  and  it  was 
agreed  that  $2,000  of  additional  insurance 
should  be  written  upon  the  respondent's 
property,  and  that  Mr.  Kruger  should  write 
the  insurance,  and  Mr.  Kruger  wrote  the  In- 
surance policy,  and  suggested  that  it  be  left 
in  the  bank,  as  it  would  be  safer  than  any 
place  else,  and  the  loan  was  made.  This 
policy  was  dated  on  the  14th  day  of  March, 

1907,  and  expired  on  the  14th  day  of  March, 

1908.  At  the  time  this  policy  was  written 
Mr.  Barrett  told  Kruger  that  he  wanted  him 
to  write  the  policy,  and  Kruger  said  he 
wanted  the  policy  to  be  kept  up,  and  that  the 
company  keep  itself  fully  Insured,  and  Mr. 
Barrett  told  Kruger  that  he  wanted  the  $2,- 
000  additional  insurance  all  the  time,  and 
Kruger  insisted  that  it  be  Insured  as  long  as 
the  loan  was  continued  by  the  bank  to  the 
mercantile  company.  This  policy  of  insur- 
ance was  continued  during  Its  term.  In  Feb- 
ruary, 1908,  A.  L.  McDonald,  who  was  a  spe- 
cial agent  of  the  appellant  company,  was  in 
the  ofllce  of  Mr.  Kruger  and  Mr.  Sharp,  and 
offered  to  assist  them  In  any  work  they 
might  have  In  the  office  in  connection  with 
the  Insurance  business,  and  was  given  a 
bunch  of  policies  expiring  in  March,  and  was 
directed  to  write  up  policies  renewing  such 
Insurance  and  continuing  the  same,  among 
which  was  the  policy  written  by  the  apiiel- 
lant  on  the  14th  day  of  March,  1907,  and  ex- 
piring on  the  14th  day  of  March,  1908,  and 
a  renewal  policy  was  written  by  Mr.  Mc- 
Donald in  proper  form,  under  the  direction 
of  Mr.  Sharp,  who  was  assisting  Kruger  in 
the  insurance  business,  and  Kruger's  name 
was  attached  to  said  policy  as  agent  by  the 
use  of  a  rubber  stamp  which  was  commonly 
used  for  that  purpose,  and  the  policy  retain- 
ed by  the  bank,  as  was  done  in  the  case  of 
the  former  policy.  This  policy  was  dated 
February  IS,  1908,  and  began  ilarch  14,  1908, 
and  expired  March  14,  1909.  Kruger  says: 
"When  I  wrote  a  policy  of  insurance  or 
transacted  business  with  the  Home  Fire  In- 
surance Company  of  Utah,  I  signed  my  name 
as  John  D.  C.  Kruger,  agent.  I  write  so  very 
little  Insurance  myself  that  I  don't  know 
that  It  Is  written  any  different  than  anybody 
else's  Insurance.  Some  of  the  partie.s  in  the 
bank  would  write  up  the  policy.  They  had 
a  rubber  stamp  which  they  used  as  my  sig- 
nature. The  rubber  stamp  which  they  usetl 
in  writing  the  policies  of  insurance  is  the 
rubber  stamp  that  was  used  when  my  name 
was  signed  to  that  policy." 
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On  the  same  day  a  report  was  tranBmitted 
to  the  general  agency  of  said  company  at 
Salt  Lake  City  of  the  writing  of  the  insur- 
ance policy  InTolTed  In  this  case,  and  this  re- 
port Is  In  the  following  language: 
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After  this  report  had  been  mailed  to  the 
general  agency  of  appellant  company,  the 
policy  was  retained  in  ths  banit,  and  nothing 
farther  transpired  until  the  Are  occurred, 
and  the  property  Insured  was  destroyed  on 
the  15th  day  of  June,  1908.  After  this  fire 
occurred,  notice  was  sent  to  the  company  at 
Salt  Lake  City  that  a  Are  had  occurred,  and 
the  appellant  company  instructetl  E.  M.  Well- 
er,  who  was  then  at  Idaho  Falls,  to  go  to 
St.  Anthony,  and  investigate  the  Marysvllle 
fire.  Mr.  Weller  appeared  on  the  scene  there, 
and  issued  directions  for  Mr.  Barrett  to  call 
the  board  of  directors  of  the  respondent 
company  together  and  sign  some  blanks  and 
resolutions  authorizing  Mr.  Barrett  to  act 
as  adjuster  in  adjusting  the  loss  with  the 
various  insurance  companies,  and  this  was 
done,  and  the  resolutions  were  given  to  Mr. 
Weiler,  and  Mr.  Rooklidge,  another  adjuster, 
and  Mr.  Patten  and  Mr.  Barrett  proceeded 
to  adjust  the  losses.  In  this  adjustment  Mr. 
Weiler  represented  the  Home  Fire  Insurance 
Company  of  Utah,  the  api>ellant,  and  Mr. 
Rooklidge  represented  the  other  insurance 
companies  as  adjuster,  and  the  loss  was  ad- 
justed, there  being  five  different  insurance 
companies  who  had  written  policies  each  for 
$2,000.  It  was  contended  by  Mr.  Weiler  and 
Mr.  Rooklidge  that  the  freight  upon  the 
goods  destro.ved  should  be  deducted  from  the 
total  valnntlon  of  the  propert.v,  and  that  the 
balance  should  be  divided  among  the  five 


companies,  and  the  loss  to  be  paid  by  each' 
company  should  be  $1,793.68.  Mr.  Barrett 
contended  that  the  freight  should  not  be  de- 
ducted from  the  value  of  the  goods,  but  it 
was  finally  agreed  that  the  matter  should  be 
snbmitted  to  one  Jonlus  Yonng  of  Salt  Lake, 
an  Insurance  man,  and  whatever  he  said 
should  be  final.  This  was  done,  and  Mr. 
Toung  decided  that  the  freight  should  be 
deducted,  and  the  total  loss  should  exclude 
the  deductions  of  the  freight  charges  paid, 
leaving  the  loss  to  be  paid  by  each  Insur- 
ance company  $1,793.68.  At  the  time  the 
adjustment  of  loss  was  ascertained  and  de- 
termined by  Mr.  Weller  and  Mr.  Rooklidge, 
Mr.  Weller  acted  for  the  apiiellant  company 
and  Mr.  Rooklidge  for  the  other  four  com- 
panies. Mr.  Weiler  had  In  his  possession 
the  daily  report  sent  from  the  office  of  Kru- 
ger  to  the  appellant  company  upon  the  writ- 
ing of  the  policy  of  Insurance  involved  In 
this  case,  and  referred  to  the  same  and  used' 
it  in  adjusting  said  amount  of  loss,  and  Mr. 
Weiler  stated  that  the  respondent  company 
bad  a  policy  with  the  appellant,  and  that  a 
policy  written  by  the  company  becomes  op-' 
erative  from  the  time  It  Is  written  and  a 
dally  report  is  transmitted  to  the  company 
of  the  writing  of  such  policy.  Prior  to  the 
adjustment  of  said  loss,  Mr.  Weiler,  acting 
for  the  appellant  company,  reiiuired  Mr. 
Barrett  to  enter  Into  a  nonwaiver  agreetnent, 
which  among  other  things  provides:  "It  is 
hereby  mutually  understood  and  agreed  by 
and  between  the  Marysvllle  Mercantile  Com- 
pany of  the  first  part  and  the  Home  Fire 
Insurance  O.  of  Utah,  and  other  comimnies 
signing  this  agreement,  party  of  the  second 
part,  that  any  action  taken  by  said  party 
of  the  second  part  in  Investigating  the  cause' 
of  fire  or  investigating  and  ascertaining  the 
amount  of  loss  and  damage  to  the  proiwrty 
of  the  party  of  the  first  part  caused  by  fire 
alleged  to  have  occurred  on  flfteeuth  day. 
of  June,  1908,  shall  not  waive  or  invalidate 
any  of  the  conditions  of  the  policy  of  the 
party  of  the  second  part,  held  by  the  party 
of  the  first  part,  and  shall  not  waive  or  In-. 
I  validate  any  rights  whatever  of  either  of 
'  the  parties  to  this  agreement.  •  •  •  Xhe 
intent  of  this  agreement  is  to  preserve  the 
rights  of  all  parties  hereto  and  provide  for 
an  investigation  of  the  fire  and  the  deter- 
mination of  the  amount  of  the  loss  or  dam-, 
age,  without  regard  to  the  liability  of  the 
party  of  the  second  part."  After  the  ad- 
justment had  been  made,  all  the  insurance 
companies  having  policies  upon  the  respond- 
ent's property  paid  the  amount  determined 
upon  between  Weller  and  Rooklidge,  e.\oept 
the  api^ellant  company.  The  apiiellant  com-: 
pany  refused  to  pay  an.v  sum  whatever,  upon 
the  ground  that  the  respondent  company  had 
no  policy  In  the  appellant  company,  and  on 
August  24,  1008,  they  wrote  a  letter  to  the 
respondent  as  follows:  "Salt  Lake  City.  Au- 
gust 24,  1908.     Marysvllle  Mercantile  Corn- 
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pany,  St.  Anthony,  Idaho — Gentlemen:  We 
are  In  receipt  of  your  proof  of  loss  in  the 
matter  of  your  fire  at  Marysville,  Idaho,  on 
Jane  15tb  last  and  In  response  to  the  same 
will  say  that  you  did  not  have  any  policy 
in  our  company  and  are  In  no  way  entitled  ' 
to  recover  anything  from  us.  The  action  of  ! 
Mr.  B.  M.  Weller,  Jr.,  was  due  to  a  mistake 
for  which  the  company  was  In  no  way  re- 
sponsible. Yours  respectfully,  Heber  J. 
Grant  &  Co.,  General  Agts.,  by  Geo.  J.  Can- 
non." 

When  the  present  suit  was  upon  trial,  it 
appeared  that  the  policy  of  Insurance  in- 
volved in  this  case  was  in  the  possession  of 
counsel  for  appellant  This  policy  was  writ- 
ten and  left  with  the  Commercial  National 
Bank  of  St.  Anthony,  of  which  Mr.  Kruger 
was  an  officer  at  the  time  it  was  written, 
for  safe-keeping.  Upon  the  trial,  however, 
It  turned  up  in  the  possession  of  counsel 
for  appellant,  and  was  offered  and  received 
in  evidence;  and  upon  the  back  of  this  pol- 
icy is  indorsed  the  following :  "Cancelled. 
Dated  March  14,  1908.  R.  P.  f75.00."  It 
does  not  appear  in  the  evidence  that  the  re- 
spondent ever  paid  the  appellant  company 
the  premium  due  upon  this  policy,  but  it  does 
appear  tliat  the  respondent  was  doing  busi- 
ness at  the  Commercial  National  Bank  of 
St.  Anthony,  and  had  an  account  there,  and 
that  Barrett  directed  Kruger  to  write  the 
policy,  and  keep  the  Insurance  up  for  the  re- 
spondent, and  it  was  considered  by  Mr.  Bar- 
rett that  the  premium  would  be  charged  to 
the  account  of  the  respondent  at  such  bank. 
When  this  Indorsement  of  cancellation  was 
made  upon  this  policy,  or  why  It  was  made, 
does  not  appear  from  the  evidence.  The  ap- 
pellant offers  no  evidence  upon  the  subject. 

Counsel  for  appellant  devote  some  time  in 
their  brief  to  a  discussion  of  the  fact  that 
the  policy  was  not  produced  or  offered  in 
evidence  until  late  in  the  trial  of  the  cause, 
and  that  the  appellant  had  no  opportunity  of 
securing  witnesses  or  offering  testimony  ex- 
plaining the  indorsement.  There  was,  how- 
ever, no  offer  to  make  such  proof  and  no 
statement  that  such  proof  could  be  made, 
and  no  time  asked  to  secure  evidence  to 
make  such  proof.  The  policy  was  In  the  pos- 
session of  the  appellant,  and,  when  suit  was 
brought,  good  Judgment  would  have  suggest- 
ed that  the  company  should  prepare  to  show 
the  cancellation  of  such  policy,  and  why  and 
bow  it  was  made.  There  Is  nothing  in  the 
contention  of  the  appellant  with  reference 
to  not  having  an  opportunity  to  explain  this 
Indorsement.  The  indorsement  of  cancella- 
tion evidently  was  not  made  upon  the  date 
stated— March  14, 1908.  That  is  the  date  the 
policy  was  to  take  effect.  The  respondent 
was  never  notified  of  any  cancellation  of 
this  policy  untU  August  24,  1908.  The  daily 
report  was  transmitted  to  the  appellant  com- 
pany of  the  writing  of  this  policy,  taking  ef- 
fect the  14th  day  of  March,  1908.    That  daily 


report  was  retained  by  the  appellant  com- 
pany, and  no  notification  was  sent  to  the 
respondent  company  that  the  policy  was  not 
in  force  or  had  been  canceled  until  after  the 
fire.  The  evidence  shows  that  the  policy,  on 
the  date  canceled,  was  in  the  possession  of 
the  Commercial  National  Bank  of  St.  An- 
thony, and  not  in  the  possession  of  the  com- 
pany at  Salt  Lake.  If  this  policy  had  been 
canceled  on  March  14,  1008,  it  Is  strange  that 
the  appellant  company  should  have  communi- 
cated with  Mr.  Weller  and  asked  him  to  go 
and  investigate  the  fire,  and  that  they  placed 
in  his  hands  the  daily  report  of  this  policy 
at  that  time,  and  tliat  Mr.  Weller,  tbelr  rep- 
resentative and  adjuster,  should  have  such 
daily  report  and  use  it  upon  the  adjustment 
of  such  loss.  If  the  policy  had  been  canceled 
on  the  14th  day  of  March,  1908,  then  the 
appellant  company  had  no  Interest  in  the  fire 
or  loss.  The  evidence  fully  Justified  the  Jury 
in  making  the  finding  tliat  the  policy  of  in- 
surance in  question  was  delivered  to  the  re- 
spondent, covering  the  stock  of  merchandise, 
and  was  written  and  was  in  force  at  the 
time  of  the  fire. 

[1, 2]  We  think  under  the  proof  in  this  case 
and  the  law  applicable  thereto  that  it  most 
be  admitted  that  John  D.  C.  Kruger  was  the 
agent  of  the  appellant  company  on  the  14tb 
day  of  March,  1907,  and  during  that  year 
and  up  to  the  time  the  fire  occurred,  and 
that  as  such  agent  he  had  power  and  author- 
ity to  write  policies  of  insurance  for  the  ap- 
pellant company,  that  the  agreement  en- 
tered into  and  made  between  Barrett  and 
Kruger  at  the  time  the  policy  was  written 
in  March,  1907,  was  to  the  effect  that  the 
Insurance  should  be  attended  to  and  kept  up 
by  Kruger  during  the  life  of  the  loan,  and 
that  full  authority  was  given  Kroger  by 
the  appellant  to  write  the  policy  Involved 
in  this  case,  and  dated  February  18,  1908. 
taking  effect  March  14,  1908,  and  that  such 
policy  when  written  was  delivered  to  the  re- 
spondent by  the  respondent  having  author- 
ized Kruger  to  retain  the  policy  and  keep  It 
in  a  safe  place  during  Its  existence.  Mr. 
Cooley,  in  his  excellent  compilation  of  in- 
surance briefs  and  citations  (volume  1,  p.  449). 
announces  the  general  rule  as  follows:  *'Ia 
view  of  the  general  rule  that  a  delivery  to 
the  agent  is  a  delivery  to  the  insured,  it 
has  been  held  in  numerous  cases  that  deliv- 
ery is  suflldent  to  give  effect  to  the  insur- 
ance, though  the  agent  retains  the  policy  In 
his  own  possession  for  safe-keeping,  whether 
at  the  request  of  the  insured  or  not,  and  the 
policy  not  in  fact  given  into  the  possession 
of  the  insured  before  the  loss."  The  author 
cites  many  cases  in  support  of  this  rule. 

[3]  Kruger,  as  agent,  bad  power  to  issue 
and  renew  policies,  and  was  also  intrusted 
with  forms  of  policies  to  be  written,  issued, 
and  delivered  after  being  signed  by  the  agent, 
and,  when  his  clerk  was  instructed  to  issue 
a  policy  and  the  policy  was  issued  and  he 
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took  charge  of  the  policy  under  an  arrange- 
ment with  Barrett  previonsly  made,  the  con- 
tract of  insnrance  became  complete  and  ef- 
fectual. The  mere  manual  possession  of  the 
policy  la  of  no  consequence,  as  the  possession 
and  caretaking  of  such  policy  by  Kruger 
was  equivalent  to  the  possession  of  the  re- 
spondent. Insurance  Co.  v.  Colt,  20  Wall. 
309.  22  L.  Ed.  423;  May  on  Insurance,  |  60; 
Tennent  v.  Travelers'  Ins.  Co.  (C.  C.)  31  Fed. 
322;  Squler  v.  Hanover  Ins.  Co.,  162  N.  Y. 
552,  57  N.  B.  93,  76  Am.  St  Rep.  849;  Mc- 
Cabe  V,  JEtm  Ins.  Co.,  9  N.  D.  19,  81  N.  W. 
42C.  47  L.  R.  A.  641. 

[4]  If  Kruger  had  the  authority  to  write 
the  policy  and  enter  Into  the  contract  of  In- 
Kurauce,  the  payment  of  the  premium  was  a 
matter  between  himself  and  the  respondent, 
and  it  was  his  business  to  collect  the  pre- 
mium upon  the  policy,  and  he  had  the  power 
and  authority  to  give  credit  for  such  pre- 
mium and  to  charge  the  same  upon  the  bank 
account  of  the  respondent,  and  thus  collect 
the  same  In  due  course  of  business.  But 
the  mere  fact  that  the  premium  was  not 
paid,  and  that  credit  was  extended,  does  not 
afTect  the  validity  of  the  policy  or  prevent 
recovery  for  loss  sustained  upon  the  property 
Insured  during  the  time  the  premium  re- 
mains uncollected,  unless  it  appears  that 
the  Insured  refused  to  pay  such  premium, 
and  that  fact  does  not  appear  In  this  case. 
We  think  the  law  Is  well  settled  that  the 
payment  of  the  premium  Is  not  a  condition 
precedent  to  the  existence  of  a  policy  of  In- 
samnce,  and.  under  the  facts  of  this  case, 
the  failure  of  the  agent  to  collect  the  pre- 
mium should  not  defeat  the  respondent's 
right  to  recover.  McCabe  v.  2Etaa.  Ins.  Co.,  9 
N.  D.  19,  81  N.  W.  426,  47  L.  R.  A.  641 ; 
Western  Assur.  Co.  v.  McAlplne,  23  Ind.  App. 
220,  55  N.  E  119,  77  Am.  St.  Rep.  423 ;  Ten- 
nent V.  Travelers'  Ins.  Co.  (C.  C.)  31  Fed. 
322;  1  Briefs  on  I^w  of  Ins.,  Cooley,  p.  480. 

[J]  We  are  satisfied  that  the  Jury  were  not 
only  warranted  by  the  evidence  to  find  the 
special  verdict  to  the  effect  that  a  policy  was 
delivered,  but  that  the  law  applicable  to 
such  facts  also  fully  authorized  such  a  ver- 
dict. This  leads  us  next  to  the  consideration 
of  the  law  governing  the  adjustment  of  the 
loss  as  shown  by  the  evidence  In  this  case. 
Weller,  the  adjuster  who  acted  for  the  Home 
Fire  Instirance  Company,  was  directed  by 
the  api)ellant  company  to  Investigate  the 
Marysville  fire.  He  proceeded  to  act  In  that 
matter.  He  had  in  his  possession  at  the  time 
the  report  made  by  Kruger  to  the  appellant 
company  that  the  policy  In  question  in  this 
case  had  been  written.  He  was  the  special 
agent  and  adjuster  and  proceeded  with  the 
other  adjuster,  Mr.  Rooklidge,  with  the  as- 
sistance of  Patten  and  Barrett,  to  adjust  the 
loss,  and  agreed  in  the  adjustment  as  to  the 
amount  that  each  company  should  pay  uiion 
such  loss,  and  this  was  to  be  approved  by 
Mr.  Young  of  Salt  Lake,  which  was  done, 


and  accepted  by  the  respondent.  Each  Insur- 
ance company  settled  its  share  of  the  loss 
according  to  such  agreement,  except  the  ap- 
pellant company.  Weller  did  not  refuse  to 
act  because  of  want  of  authority  from  the 
appellant  company,  and  did  not  notify  the 
respondent  that  he  had  no  authority  to  act, 
or  that  he  had  no  authority  to  adjust  such 
loss,  but  did  act  and  reported  to  the  com- 
pany the  agreement  made  between  himself 
and  Rooklidge  and  Patten  and  Barrett:  and, 
in  fact,  there  seems  to  be  no  question  on 
the  part  of  the  appellant  bat  that  he  did 
have  authority  to  act,  but  it  is  argued  that 
he  had  no  authority  to  agree,  and  did  not 
agree,  to  pay  the  adjustment  made.  It  would 
be  most  unjust  and  unfair  to  permit  the  ap- 
pellant company,  under  the  facts  of  this 
case,  after  it  had  authorized  Weller  to  pro- 
ceed to  the  place  of  the  fire  and  investigate 
the  same,  be  being  the  special  agent  of  the 
company,  and  while  so  acting  as  such  agent 
entered  into  an  agreement  with  the  other 
companies  Interested  by  reason  of  other  in- 
surance, and  compromised  and  agreed  to  the 
amount  that  each  company  should  pay,  and 
the  consent  of  the  respondent  was  procured 
to  such  method  and  amount  of  adjustment, 
and  upon  such  agreement  the  respondent  ac- 
cepted a  payment  from  the  other  insurance 
companies  for  amounts  which  were  less  than 
the  amount  the  respondent  would  have  re- 
ceived had  the  four  other  companies  been 
required  to  pay  the  entire  loss,  to  now  per- 
mit Btich  company  in  an  action  to  recover 
such  adjustment  or  compromise  made  by  such 
agent  and  reported  to  the  appellant  com- 
pany to  shield  itself  behind  the  claim  that 
such  adjuster  had  no  authority  to  make  sndi 
adjustment,  or  in  any  way  bind  the  insur- 
ance company  by  his  acts  and  agreements. 
The  adjustment  was  openly  made  without 
fraud  or  any  mistake  whatever,  and  this 
fact  alone,  even  In  the  absence  of  any  ex- 
plicit promise  upon  the  part  of  the  adjuster, 
is  snfiiclent,  as  there  arises  out  of  such  ad- 
justment an  Implied  promise  on  the  part  of 
the  company  to  pay  the  loss  so  agreed  to. 
Illinois  Mutual  Fire  Ins.  Co.  v.  Archdeacon, 
82  111.  236,  25  Am.  Rep.  313;  Remington  v. 
Westchester  Ins.  Co.,  14  R.  I.  245;  Millers' 
Nat.  Ins.  Co.  v.  Kinneard,  136  111.  199,  26 
N.  E.  3G8;  Flannery  v.  State  Mutual  Fire 
Ins.  Co.,  175  Pa.  387,  34  Atl.  798;  4  Briefs 
on  Law  of  Insurance,  Cooley,  p.  3586. 

Counsel  for  appellant  contend  in  their  ar- 
gument that  the  api)ellant  company  is  not 
estopi>ed,  and  deny  that  Weller  had  any  au- 
thority to  make  the  adjustment  of  loss  or 
make  any  promises  of  payment,  or  any  kind 
of  settlement  which  would  in  any  way  bind 
or  affect  the  liability  of  the  appellant,  and 
that  the  evidence  showing  the  acts  of  Weller 
In  making  such  adjustment  should  not  have 
been  admitted,  for  the  reason  that  such  evi- 
dence tended  to  prove  an  estoppel,  and  that 
no  estoppel  has  been  pleaded  in  this  case.    Be' 
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ferring  to  tbe  complaint,  we  find  that  the  re- 
spondent alleges  the  making  of  the  contract 
of  insurance,  and  "that  on  or  about  tbe  15th 
day  of  June,  1908,  the  said  general  stock 
of  merchandise,  the  property  of  the  plalntifl 
herein,  covered  by  said  policy  of  Insurance, 
and  while  so  situated  In  the  building  as  men- 
tioned in  said  policy  of  insurance,  was  wholly 
and  totally  destroyed  by  fire;  that  on  or 
about  the  20th  day  of  June,  1908,  the  defend- 
ant herein  made  and  entered  into  an  adjust- 
ment of  tbe  loss  arising  by  reason  of  said 
Are,  and  at  said  time  agreed  and  promised 
to  pay  tbe  plaintiff  herein,  in  full  and  com- 
plete settlement  of  the  liability  of  defendant 
on  account  of  said  policy  of  insurance,  the 
sum  of  $1,793.68,  which  amount  the  plalntiH 
agreed  to  accept  in  full  settlement  of  all  lia- 
bility of  the  defendant  arising  by  reason  of 
said  policy  of  insurance."  This  allegation 
does  attempt  to  plead  an  equitable  estoppel. 
The  facts  surrounding  the  transaction  of  ad- 
justment are  stated  and  tbe  adjustment  and 
tbe  promise  to  pay,  and,  if  these  facts  were 
not  sufficiently  pleaded,  counsel  for  appellant 
should  have  taken  advantage  of  such  insuffi- 
ciency by  special  demurrer.  But  no  special 
demurrer  upon  this  particular  ground  was 
filed.  The  action  as  alleged  seems  to  be 
founded  upon  the  policy  and  the  adjustment 
of  the  loss  thereunder,  and  the  appellant's 
promise  to  pay  the  same.  The  evidence  clearly 
shows  that  the  respondent  acted  upon  tbe 
facts  alleged  in  the  complaint,  and  was  In- 
duced to  make  settlement  with  all  the  other 
aompanies  and  accept  lees  than  what  such 
companies  would  have  been  responsible  for, 
had  such  adjustment  not  been  made.  The 
agreement  made  at  that  time  with  reference 
to  the  adjustment  certainly  influenced  the 
conduct  of  the  respondent  and  led  him  to 
make  the  agreement,  which,  if  not  relied 
upon  and  enforced,  would  be  prejudicial  to 
his  interest.  In  such  case  the  party  mak- 
ing such  agreement  is  estopped  from  denying 
the  same.  Leland  v.  Isenheck,  1  Idaho,  469; 
Clyne  v.  Bingham  County,  7  Idaho,  75,  60 
Pac.  76;  Uck  v.  Munro,  8  Idaho,  510,  69  Pac. 
285;  11  Am.  &  Eng.  Eucy.  Law,  p.  136.  Up- 
on the  evidence  the  Jury  found  by  their  8i>e- 
Clal  verdict  that  there  was  a  promise  on  tbe 
part  of  the  defendant  to  pay  plaintiff  tbe  loss 
sued  on  in  this  case,  and  that  such  promise 
was  made  by  the  appellant  through  its  agent, 
E.  M.  Weller,  Jr.  This  finding  is  in  accord- 
ance with  the  allegations  in  the  complaint, 
and,  under  the  facts  in  this  case,  is  an  equi- 
table estoppel  against  the  appellant  in  Its 
claim  that  the  adjuster  made  a  mistake,  and 
bad  no  authority  to  act 

It  is,  however,  contended  by  the  appellant 
that  although  the  court  finds  that  a  policy 
of  insurance  was  Issued  by  the  appellant 
company,  and  an  adjustment  of  the  loss  su.s- 
talned  by  the  resi>ondent  by  fire  was  made 
by  Weller,  as  the  adjuster  and  agent  of  the 
appellant  company,  yet,  notwithstanding  that 


fact,  the  action  of  the  adjuster  was  not 
binding  upon  the  appellant  company  by  rea- 
son of  the  contract  or  agreement  entered  in- 
to before  the  adjustment  was  made,  in  tbe 
nature  of  a  nonwaiver  agreement.  This 
agreement  is  set  forth  in  the  statement  of 
facts.  Under  the  provisions  of  this  contract, 
it  Is  provided  that  the  acts  of  the  adjuster 
in  investigating  the  cause  of  the  fire  and 
ascertaining  the  amount  of  loss  and  damage 
to  the  property  of  the  respondent  by  fire 
should  in  no  way  invalidate  any  of  tbe  con- 
ditions of  the  policy,  and  should  in  no  way 
waive  or  invalidate  any  rights  whatever  of 
either  of  tbe  parties  to  the  agreement,  and 
that  the  rights  of  the  parties  are  prcbitTCfi 
as  they  were  prior  to  such  investlgaticz  and 
determination.  This  agreement  did  not  pre- 
vent tbe  adjuster  from  making  an  adjust- 
ment of  the  loss,  and  also  from  making  an 
agreement  that  tbe  amount  of  loss  determin- 
ed by  such  adjuster  was  the  amounl  due 
from  the  company  upon  tbe  policy,  and  that 
such  sum  would  be  paid.  The  agreement  also 
recognized  the  existence  of  a  policy  of  In- 
surance, and  provides  that  the  action  under 
this  agreement  shall  not  invalidate  any  of 
its  provisions.  The  acts  of  Weller  in  adjust- 
ing the  loss  were  approved  by  the  company 
by  its  own  acts  in  receiving  the  report  of 
the  adjuster,  and  in  no  way  objecting  there- 
to until  more  than  two  months  after  such  re- 
port was  made,  and  then  for  the  first  time 
notifying  the  respondent  that  there  was  no 
policy,  and  that  Weller  had  acted  under  a 
mistake.  What  mistake  Weller  made  is  not 
pointed  out  by  the  company,  and  such  mis- 
take does  not  appear.  There  was  ample  con- 
sideration for  such  adjustment  In  the  com- 
promise effected  and  accepted  by  all  parties, 
and  the  further  consideration  that  the  re- 
spondent released  tbe  other  companies  and  ac- 
cepted payment  from  them  on  more  favorable 
terms  than  their  policies  bound  them,  had 
not  the  appellant  company  participated  in 
and  agreed  to  such  adjustment,  and,  under 
the  authorities  heretofore  cited,  we  think  it 
is  clear  that  tbe  appellant  company  was  in 
no  way  released  from  its  liability  upon  the 
policy  or  the  adjustment  made  by  reason  of 
the  nonwaiver  agreement  of  June  22d. 

16]  Counsel  for  apiieliant  also  calls  at- 
tention in  his  brief  to  tbe  fact  that  the  pol- 
icy of  insurance  contains  the  following  con- 
dition: "No  suit  or  action  on  this  policy 
for  the  recovery  of  any  claim  shall  be  sus- 
tainable in  any  court  of  law  or  equity,  un- 
til after  full  compliance  by  the  Insured 
with  all  the  foregoing  requirements,  nor 
unless  commenced  within  twelve  months 
next  after  the  fire."  Upon  this  provision 
counsel  argues  that  the  fire  having  occur- 
red on  June  15,  1908,  and  the  action  com- 
menced on  September  23,  1009,  therefore 
the  provisions  contained  in  the  policy  above 
quoted  prevent  the  maintaining  of  this  ac- 
tion.   We  have  examined  very  carefully  tbft 
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record  In  this  case^  and  we  do  not  find 
that  this  question  was  ever  raised  or  pre- 
sented during  the  trial,  or  on  motion  tor  a 
new  trial,  and  Is  presented  to  this  court  for 
the  first  time.  The  appellant  made  no  ob- 
jection to  the  Introduction  of  the  policy  of 
Insurance  at  the  time  It  was  offered;  no 
motion  for  nonsuit  on  the  ground  that  the 
action  was  barred  by  the  provisions  of  the 
policy;  no  motion  was  made  at  the  conclu- 
sion of  the  evidence  for  a  dismissal  of  the 
action  on  the  srouud  that  the  action  could 
not  be  maintained  because  It  was  barred; 
no  Instruction  tendered  by  the  ai)pellant 
directing  the  Jury  as  to  the  right  to  recov- 
er by  reason  of  this  provision  In  the  policy. 
It  was  not  assigned  as  a  reason  for  grant- 
ing a  new  trial.  It  was  not  argued  or  pre- 
sented to  the  trial  court  upon  the  hearing  of 
the  motion  for  a  new  trial,  and  at  no 
time  was  the  trial  court's  attention  called 
to  this  provision  of  the  policy,  and  for  the 
flr-st  time  It  Is  argued  In  this  court  upon  ap- 
peal. This  conrt  has  so  often  held  that  It 
will  not  consider  or  review  a  question  pre- 
sentetl  to  this  court  for  the  first  time,  un- 
less It  be  a  question  of  Jurisdiction,  or  that 
the  pleading  does  not  state  a  cause  of  ac- 
tion, that  it  seems  almost  unnecessary  to 
cite  the  decisions,  but  the  principle  Is  well 
recognized  In  the  following  authorities: 
Smith  V.  Sterling,  1  Idaho,  128;  Aram  v. 
Edwards.  0  Idaho,  333,  74  Pac.  001;  Wat- 
son r.  Molden,  10  Idaho.  570,  79  Pac.  503; 
Miller  V.  Donovan.  11  Idaho,  54.5,  83  Pac. 
COS;  Medbnry  v.  Maloney.  12  Idaho,  C34, 
88  Pac.  81;  Steve  v.  Bouners  Ferry  Lumber 
Co.,  13  Idaho.  392,  92  Pac.  363. 

[I]  Thirty-two  errors  are  also  assigned 
and  discussed  by  counsel  for  appellant  in 
the  admission  and  rejection  of  evidence, 
and  the  overruling  of  motions  to  strike  oat 
certain  evidence  offered  by  res|)ondent. 
We  shall  not  undertake  to  take  up  each  of 
these  alleged  errors,  but  have  examined 
the  evidence  to  which  these  objections  were 
made,  and  the  motions  to  strike  the  same 
out  after  having  been  received,  and  we  dis- 
cover no  substantial  error  of  the  trial  court 
in  its  action  in  such  matters.  Many  of 
these  objections  are  founded  upon  the  or- 
der of  proof  as  it  was  made  by  respondent's 
counsel  upon  the  trial,  but  it  was  certainly 
within  the  discretion  of  coun.sel  for  re- 
spondent to  offer  the  proof  In  the  order  In 
which  counsel  thought  proper,  as  long  as  it 
was  in  an  orderly  manner,  and  not  prej- 
udicial to  either  party,  and  from  our  ex- 
amination of  the  evidence  we  are  satisfied 
that  the  trial  court  committed  no  error  in 
that  respect. 

[I]  Exceptions  were  also  taken  to  the  re- 
fosal  of  the  trial  court  to  give  certain  In- 
structions requested  by  the  appellant.  We 
have  examined  the  instructions  requested 
by  appellant,  some  of  which  clearly  state 
the  law,  while  others,  we  think,  should  not 
liave  been  given,  but  whether  the  trial  court 


erred  in  refusing  to  give  the  instructionu 
requested  cannot  be  determined  in  the  ab-, 
sence  of  the  instructions  given  by  the  trial 
court.  It  is  barely  possible  that  the  trial 
court  gave  the  law  in  substance  or  effect  as 
requested  by  the  instructions  requested  by 
the  appellant,  and  this  court  will  presume 
In  the  absence  of  the  Instructions  that  the 
court  correctly  Instructed  the  Jury.  Where 
Instructions  are  requested  upon  a  trial  by 
either  party  to  the  suit,  and  such  Instruc- 
tions are  refused,  in  order  for  this  court 
to  review  such  instructions  and  determine 
whether  or  not  the  trial  court  erred  In  re- 
fusing such  instructions,  it  is  necessary  for 
the  appellant  to  bring  to  this  court  upon 
the  appeal  all  the  instructions  given  upon 
the  trial,  for  the  reason  that,  If  the  court 
pave  the  law  requested  in  other  instruc- 
tions, then  there  was  no  prejudicial  error 
in  refusing  the  Instructions   requested. 

There  are  also  errors  alleged  by  reason 
of  the  giving  of  certain  instructions  re- 
quested by  counsel  for  the  respondent.  We 
have  examined  these  Instructions,  and  we 
think  they  clearly  state  the  law,  and  we 
find  no  error,  and  this  is  especially  true  by 
reason  of  the  fact  that  the  Instructions  ob- 
jected to  in  this  case,  and  brought  here  for 
review,  do  not  purport  to  be  all  the  Instruc- 
tions given  upon  the  trial. 

From  the  evidence  in  this  case  it  appears 
that  the  Jury  made  a  mistake  In  figuring 
the  Interest  upon  the  amount  due  in  the 
sum  of  $1.37,  and  this  sum  is  agreed  to  by 
counsel  for  the  respective  parties  as  an  er- 
ror in  the  calculation  of  the  Jury  of  inter- 
est. It  also  appears  that  the  appellant, 
or  Kruger,  has  a  claim  against  the  re- 
spondent for  $7.5  for  prenjium.  If  this  sum 
Is  due  the  appellant.  It  should  have  been 
pleaded  as  a  counterclaim  in  this  action,  but 
this  was  not  done.  However,  as  we  are 
forced  in  this  case  to  modify  the  Judgment 
on  account  of  the  error  in  interest,  we  feel 
that  it  wonld  be  nothing  more  than  right  to 
also  deduct  the  amount  of  the  premium 
which  has  not  been  paid.  The  Judgment  In 
this  case  is  therefore  modified,  and  the  tri- 
al court  is  ordered  and  directed  to  enter 
Judgment  that  the  respondent  recover  from 
the  appellant  In  the  sum  of  $1,968.42.  with 
Interest  thereon  at  the  rate  of  7  per  cent, 
per  annum  from  the  17th  day  of  June,  1910, 
with  costs,  in  accordance  with  this  oi)lnlon. 
Costs  of  this  appeal  are  awarded  to  the  re- 
spondent. 

SULLIVAN,  J.  (concurring).  I  concur  in 
the  conclusion  reached  by  Chief  Justice 
STEWART  on  the  grounds,  first,  that  the 
record  shows  a  policy  of  insurance  was  is- 
sued  by  the  duly  authorized  agent  of  the 
appellant  company  and  was  in  force  at  the ' 
time  the  merchandl.se  was  destroyed  by  fire; 
second,  that  the  adjustment  of  the  loss  was 
fairly  made  and  the  company  is  bound  by 
that  adjustment;    third,  that  the  question 
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whether  this  action  was  brought  within 
the  time  provided  for  by  the  provisions  of 
the  Insurance  contract  cannot  be  raised  for 
the  first  time  In  this  court;  fourth,  that,  to 
determine  whether  the  trial  court  erred  In 
refusing  certain  instructions  requested  by 
the  appellant.  It  is  necessary  for  the  ap- 
pellant to  bring  to  this  court  all  the  In- 
structions given  upon  the  trial.  Bat  I  do 
not  concur  on  the  ground  of  estoppel  sug- 
gested in  the  opinion,  nor  do  I  agree  with 
what  is  said  as  to  the  company's  Implied 
agreem«it  by  the  act  of  adjustment.  By 
that  act  it  agreed  to  nothing  except  the 
fSct  that  a  flre  had  occurred,  and  the 
amount  of  the  loss  suffered  by  such  flre. 

AILSHIE,  3.,  concurs. 


(U  Idaho,  398) 

BYRNS  T.  CITX  OF  MOSCOW  et  aL 
(Saprem*  Court  of  Idabo.     March  13,  1912.) 

(SyUahui  iy  th«  Court.) 

1.  MUNICIPAI,    COBPOBATIONS    (8   3*)— INCOB- 

POEATION— Constitutional  Provisions. 
Sections  1  and  2,  art.  12,  of  the  Constitu- 
tion of  this  state,  grant  to  the  Legislature 
power  and  authority  to  provide  for  the  incor- 
poration, organization,  and  classification  of 
cities  and  towns,  and  such  cities  and  towns 
have  such  power  and  authority  as  are  provided 
by  the  laws  enacted  by  the  Legislature, 

[£^.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  2;  Dec.  Dig.  i 
8.*1 

2.  MuRioiPAi.  Cobpobations   (i  863*)— Leo- 

IBI.ATIVK    ConTBOL— IRCUBBINO    INOEBTED- 
HX8S. 

The  only  limitation  upon  the  power  of  the 
Legislature  is  that, it  cannot  aotnorize  cities 
or  villages  to  incur  any  indebtedness  or  liabil- 
ity in  any  manner  or  for  any  purpose  exceed- 
ing in  that  year  the  income  and  revenue  for  It 
for  sach  year  without  the  assent  of  two-thirds 
of  the  qualified  electors  thereof  voting  at  an 
election. 

(Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1824-1827;  Dec. 
Dig.  {  863.»] 

8.  MT7NICIPAI.  Cobpobations  (|  70*)  —  Lkq- 

ISLATIVE     CONTBOI/— INCUBBINO      INDEBTED- 

xxss. 

It  is  within  the  power  and  anthority  of 
the  Legislature  of  the  state  to  provide  for  the 
incorporation  and  organization  of  cities  and 
Tillages,  and  to  authorize  such  cities  and  vil- 
lages to  make  public  improvements,  such  as 
Saving,  grading,  and  guttering  streets  and  the 
uildlng  of  sidewalks  and  the  construction  of 
curbing,  and  providing  that  the  cost  of  such 
Improvements  may  be  paid  from  the  general 
levy  of  taxes,  or  by  means  of  special  assess- 
ments made  against  the  property  specially 
benefited,  and  that  municipal  bonds  may  be 
issued  for  the  purpose  of  raising  such  revenue 
with  which  to  pay  for  such  improvements,  and 
that  all  such  regulations  and  matters  are  en- 
tirely within  the  power  of  the  Legislature, 
and  may  be  provided  for  by  proper  legislation. 
[Bd.  Note.— For  other  eases,  see  Municipal 
Corporations,  Cent  Dig.  H  170-174 ;  Dec.  Dig. 
f  7d.*J 


4.  MUNTOIPAI.  COBPOBATIOWS  (I  266*)— PlTB- 
LIO    lUPBOVBinNTS— POWXB   OF   CiTT — STAT- 

UTOBY  Provision. 

Bev.  Codes,  8  22.38,  grants  full  power  to 
cities  and  villages  organized  under  the  general 
law  of  the  state  to  make  contracts  for  the 
construction  and  building  of  such  public  im- 
provements enumerated  in  such  act,  and  to 
levy  special  assessments  within  an  improve- 
ment district  formed,  for  the  full  debt  thereof, 
in  proportion  to  the  benefits  derived  to  said 
property  by  said  improvements,  sufficient  to 
cover  the  total  cost  and  expenses  of  the  work 
to  the  center  of  the  street  and  includes  the 
construction  of  sidewalks,  curbs,  paving,  and 
gutters. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  712;  Dec.  Dig.  i 
266.*] 

6.  Municipal  Cobpobations  (|  283*)— Pub- 
lic lUPBOVBlIENTS  —  PBOVISION  FOB  EX- 
PENSE. 

This  same  section,  however.  In  paragraph 
2  of  subdivision  6,  requires  that  the  expense  of 
all  improvements  in  the  space  formed  by  the 
junction  of  one  or  more  streets  or  wherein  one 
main  street  terminates  in  or  crosses  another 
main  street,  and  also  all  street  crossings  and 
crosswalks,  shall  be  paid  by  the  city  or  vil- 
lage, and  the  latter  is  a  city  or  village  indebt- 
edness, and  must  be  paid  by  the  city  or  village. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  758-761;  Dec. 
Dig.  !  288.*] 

6.  MuNiciPAi.  Cobpobations  '  (|  918*)  — 
Bonos  —  Issuance  —  Sdbhission  of  Ques- 
tion TO  PoPULAB  Vote. 

Where  streets  are  paved  and  the  assess- 
ments are  made  against  the  abutting  property 
accordine  to  the  benefits,  as  provided  in  Rev. 
Codes,  I  2238,  improvement  district  bonds 
may  be  issued  by  the  city  <^pon  the  cooncil 
passing  proper  ordinance  authorizing  the  same 
without  submitting  the  question  of  issuing  the 
bonds  to  the  electors  or  taxpayers  of  either 
the  improvement  district  or  the  city,  but  where 
the  cost  and  expenses  are  to  be  paid  by  the 
city,  and  bonds  are  to  be  issued  for  the  pur- 
pose of  raising  revenue  to  pay  the  same,  then 
such  qaestion  must  be  submitted  to  the  elec- 
tors and  taxpayers  of  the  city,  and  must  be  by 
them  authorized  by  proper  vote.  Bev.  Codes, 
(  2315,  as  amended  by  Laws  of  1909,  p.  174, 
and  section  2316,  and  subsequent  sections. 

[ESd.  Note. — For  other  cases,  see  ftlunlcipal 
Corporations,  Cent  Dig.  ii  1919-1923;  Dec 
Dig.  i  9ia*l 

7.  MuNiciPAX.  CoBPOBAnoHs  ({  918*)— Bonos 
—IssuAHOB— Submission  of  Question  to 
PopuLAB  Vote. 

Where  several  propositions  with  refer- 
ence to  the  issuing  of  municipal  bonds  are  to 
be  submitted  to  the  electors  for  vote,  the 
same  may  be  done  In  a  single  ordinance  for 
that  purpose,  by  stating  such  propositions  sep- 
arately, so  that  the  electors  may  express  their 
desire  and  vote  upon  each  smgly.  Where, 
however,  the  propositions  to  be  determined  are 
distinct  and  different  propositions,  and  are  to 
be  determined  under  different  provisions  of 
the  statute,  then  there  should  be  a  separate 
ordinance  with  reference  to  each  proposition. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |f  1919-1923;  Dec. 
Dig.  i  918.*] 

8.  Municipal  Cobpobations  (|  206*)— BoRoa 
— Statutobt  Pbovisions— Repeal. 

Rev.  Codes,  {  2323,  and  the  subsequent 
sections,  which  were  originally  adopted  as  the 
act  of  March  5,  1896  (Laws  1895,  p.  41).  are 
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repealed  b;  the  act  of  March  18,  1911  (Laws 
1911,  p.  266). 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  712;  Dec  Dig.  { 
266.»] 

Original  action  by  Bayard  T.  Byms  for 
writ  of  prohibition  to  the  City  of  Moscow 
and  others.    Granted. 

Willhiin  M.  Morgan,  for  plaintiff.  George 
<3.  Pickett,  for  defendants. 

STEWART,  C.  J.  This  is  an  application 
for  a  writ  of  prohibition.  It  is  alleged  in 
the  affidavit  that  the  plaintiff  is  an  actual 
bona  fide  resident  in  and  taxpayer  of  the 
city  of  Moscow,  Idaho,  and  that  he  resides 
upon  and  owns  lots  and  lands  subject  to  as- 
sessment and  taxation  In,  and  included  In, 
the  proposed-  Improvement  district,  mention- 
ed and  described  in  a  copy  of  an  ordinance 
of  the  city  of  Moscow  which  Is  attached  to 
the  affidavit,  and  that  said  district  embraces 
the  property  of  the  plaintiff  and  others  abut- 
ting upon  and  contiguous  and  tributary  to 
Polk  street  between  the  north  line  of  C 
street  and  the  south  line  of  Third  street,  in 
the  city  of  Moscow.  The  affidavit  also  states, 
further,  the  fact  that  the  city  of  Moscow  is 
a  municipal  corporation,  organized  and  In- 
corporated under  the  general  laws  of  the 
state  of  Idaho  relating  to  the  incorporation 
of  cities,  and  is  not  organized  or  incorporat- 
ed under  any  special  or  local  laws,  and  that 
the  defendants  are  the  mayor  and  common 
council  of  said  municipality;  that  on  the 
27th  day  of  February,  1912,  the  city  council 
of  said  city  passed  an  ordinance,  which  was 
duly  approved  by  the  mayor,  declaring  the 
intention  of  the  city  and  itfl  city  council  to 
pave  Folk  street  from  the  north  line  of  C 
street  to  the  south  line  of  Third  street,  and 
that  said  mayor  and  city  council  threaten  to 
and  will,  unless  restrained  and  prohibited 
from  so  doing  by  order  of  court,  proceed  to 
pass  and  enact  an  ordinance  for  such  improve- 
ment, and  create  and  establish  a  local  im- 
provement district  to  be  called  "Local  Im- 
provement District  No.  1,"  which  will  em- 
brace all  the  property  fronting  or  abutting 
on  or  tributary  to  said  Polk  street  between 
the  north  line  of  C  street  and  the  south  line 
of  Third  street.  Including  the  property  of 
plaintiff.  The  cost  and  expense  of  such  Im- 
provement will  be  taxed  and  assessed  against 
all  property  In  such  local  Improvement  dis- 
trict. Including  tbe  property  of  plaintiff,  and 
that,  unless  said  mayor  and  common  council 
are  prohibited  and  restrained,  they  will  In- 
cur such  Indebtedness  against  said  local  Im- 
provement district  No.  1  In  the  year  1912,  In 
an  amount  greatly  In  excess  of  the  income 
nnd  revenue  provided  for  It  for  such  year, 
without  the  assent  of  two-thirds  of  the  qual- 
ified electors  thereof  voting  at  an  election  to 
be  held  for  that  purpose,  and  that  they  also 
threaten,  unless  restrained  and  prohibited,  to 


provide  for  the  cost  and  expense  of  paving 
and  otherwise  improving  said  street,  other 
than  the  junctions  and  Intersections  thereof 
with  other  streets,  by  installments,  instead  of 
by  levying  the  entire  tax  or  special  assess- 
ment for  such  costs  at  one  time,  and  that 
for  such  Installments  they  will  issue  In  the 
name  of  the  said  city  of  Moscow  Improve- 
ment bonds  of  the  said  improvement  dis- 
trict, which  said  district  will  Include  the  ad- 
joining, contiguous,  and  approximate  proper- 
ty to  said  Polk  street  between  the  north 
line  of  C  street  and  the  south  line  of  Third 
street,  Including  the  property  of  plaintiff, 
and  that  said  bonds  wUl  be  Issued  and  nego- 
tiated and  disposed  of  without  first  calling 
an  election  either  of  the  voters  of  said  city 
of  Moscow  or  of  said  Improvement  district 
to  determine  by  their  votes  the  question  of 
whether  said  bonds  should  be  issued  and 
negotiated  and  sold,  and  that  they  will  levy 
a  special  assessment  each  year  sufficient  to 
redeem  the  installments  of  such  bonds  next 
thereafter  maturing,  and  said  assessments 
will  be  levied  and  made  upon  and  against 
tfie  real  estate  within  said  Improvement  dis- 
trict, including  the  property  of  the  plaintiff, 
and  said  bonds  when  issued  will  be  sold, 
and  said  assessments  made  and  levied  will 
become  a  lien  and  Incumbrance  upon  the 
property  of  plaintiff.  And  it  Is  further  al- 
leged that,  unless  said  mayor  and  commoii 
council  be  prohibited  and  restrained,  they 
will  cause  the  junctions  and  Intersections  of 
streets  within  said  district  to  be  paved  and 
repaired,  and  cause  to  be  made  and  repaired 
storm  sewers  in  said  streets  within  said  im- 
provement district,  which  storm  sewera  are  a 
part  of  the  general  Improvement  thereof,  and 
that  they  will  incur  an  indebtedness  and  lia- 
bility against  the  city  of  Moscow  in  the  year 
1912  in  an  amount  exceeding  the  income  and 
revenue  provided  for  it  for  such  year,  with- 
out the  assent  of  the  qualified  electors  of 
said  city  or  district,  and  will  dispose  of  such 
bonds  of  the  city  of  Moscow  in  order  to  raise 
money  with  which  to  pay  the  coat  of  paving 
said  street  intersections  and  Junctions  and 
of  building  and  repairing  said  storm  sewers, 
and  will  levy  and  cause  to  be  levied  assess- 
ments against  plainturs  property  in  order 
to  pay  the  principal  and  Interest  of  the  same^ 
and  that  such  bonds  and  assessments  will 
be  a  lien  upon  the  property  of  plaintiff  and 
a  cloud  upon  its  title.  To  this  affidavit  an 
answer  was  filed,  and  also  a  stipulation  ad- 
mitting the  facts  practically  as  alleged  in 
the  affidavit. 

It  appears  from  the  affidavit,  answer,  and 
stipulation  that  the  city  of  Moscow  desires 
to  make  certain  improvements  In  said  city, 
and  to  issue  municipal  bonds  of  said  city  for 
three  distinct  purposes:  First,  to  pave  and 
improve  certain  streets  within  an  improve- 
ment district  created  by  proper  ordinance,  and 
to  assess  the  abutting  and  adjoining  proper- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dee.  Dig.  t  Am.  Dig.  Kej  No.  Series  *  Rep'r  Indexes 
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ty  upon  such  streets,  and  to  pay  the  cost  of 
such  Improvements  by  Issuing  municipal  dis- 
trict improTement  bonds  of  said  city  for  ttie 
purpose  of  raising  revenue  to  pay  for  the 
same;  second,  to  pave  the  intersection  of 
streets,  crossings,  and  crosswalks  and  the 
space  formed  by  the  Junction  of  two  or  more 
streets  or  where  one  main  street  terminates 
in  or  crosses  another  main  street,  and  to  pay 
the  costs  of  such  Improvemeuts  by  issuing 
municipal  bonds  for  the  purpose  of  raising 
revenue  to  pay  the  same;  third,  for  the  pur- 
pose of  constructing  a  storm  sewerage  sys- 
tem and  the  Issuing  of  municipal  bonds  for 
the  purpose  of  raising  revenue  for  the  pay- 
ment of  the  cost  of  the  same.  It  is  admit- 
ted by  counsel  for  the  respective  parties 
that  the  city,  In  order  to  carry  out  its  pur- 
]M>se.  has  been  proceeding,  and  will  proceed, 
in  constructing  such  Improvements  and  the 
issuing  of  bonds,  under  the  provisions  of 
Rev.  Codes.  {  22:^,  as  amended  by  chapter 
SI,  p.  2CC,  Laws  of  1911. 

It;  is  contended,  however,  on  the  part  of 
the  plaintiff,  that  the  city  of  Moscow  Is  pro- 
hibited from  making  contracts  for  the  Im- 
provements proposed,  and  from  issuing  mu- 
nicipal bonds  for  the  purpose  of  raising  rev- 
enue to  pay  for  the  same,  by  reason  of  the 
fact  that  such  improvements  cannot  be  au- 
thorized, and  such  indebtedness  cannot  be 
created  In  any  city  where  at  the  last  preced- 
ing city  election  held  less  than  500  vote? 
were  cast  for  the  mayor,  as  provided  by  an 
act  of  Februarj'  14.  1911  (Laws  1911,  p.  28), 
amending  section  2.32.3  of  the  Rev.  Codes  of 
Idaho,  as  follows:  "All  incorporated  cities 
of  this  state,  except  cities  organized  or  in- 
oorpornted  under  special  or  local  laws  of 
Idaho,  in  which,  at  the  last  preceding  dtv 
election  held  prior  to  the  filing  of  the  peti- 
tion, or  the  casting  of  the  vote  of  the  mem- 
bers of  the  city  council,  mentioned  in  section 
2328,  there  were  cast  five  hundred  or  more 
votes  for  mayor,  shall  have  the  powers  and 
be  subject  to  all  the  provisions  of  this  chap- 
ter; and  this  chapter  shall  be  applicable 
only  to  all  such  cities  organized  or  Incorpo- 
rated under  general  laws  of  this  state,  and 
shall  not  be  applicable  to  incorporated  cities 
organized  or  incorporated  under  special  or 
local  laws  of  Idaho." 

[1]  Referring  first  to  the  constitutional  pro- 
visions with  reference  to  the  Incorporation. 
organization,  and  classiflcatiou  of  cities  and 
towns,  we  think  that  the  Constitution,  art. 
12,  S§  1,  2,  clearly  confers  power  upon  the 
Legislature  to  provide  for  the  incorporation, 
organization,  and  classification  of  cities,  and 
that  such  cities  and  tomis  shall  have  the 
power  and  authority  given  them  by  the  laws 
enacted  by  the  Legislature. 

[2,3]  And,  where  the  Legislature  enacH 
laws  providing  the  method  to  be  adopted 
and  followed  by  cities  and  villages  In  mak- 
ing local  Improvements,  such  cities  and  vil- 
lages are  required  to  pursue  the  methods 


and  provisions  of  the  law  authorizing  such 
Improvements.  In  other  words,  there  are  no 
constitutional  limitations  which  prohibit  the 
Legislature  in  authorizing  cities  and  towns 
to  enter  into  contracts  for  the  construction 
of  public  improvemeuts  and  to  provide  means 
and  methods  of  paying  the  cost  of  such  Im- 
provements, such  as  paving,  draining,  and 
guttering  streets,  building  sidewalks,  con- 
structing curbing  and  otherwise  improving 
streets  and  sidewalks,  and  the  construction 
of  gutters  and  drains,  and  that  the  custM 
of  such  improvements  may  be  raised  by  a 
general  levy  of  taxation,  or  by  means  of  spe- 
cial assessments  against  property  specially 
benefited,  and  that  municipal  bonds  may  ha 
authorized  and  Issued  for  the  purpose  of 
raising  revenue  with  which  to  pay  for  such 
improvements,  and  that  all  such  regulations 
are  matters  entirely  within  the  power  of 
the  Legislature,  and  may  be  provided  for  by 
proper  legislation;  and  that  the  only  consti- 
tutional limitation  upon  cities  and  towns  is 
that  found  In  section  3,  art.  8,  of  the  Consti- 
tution, which  provides:  "No  county,  city, 
town,  township,  board  of  education  or  school 
district  or  other  subdivision  of  the  state  shall 
incur  any  indebtedness,  or  liability  In  any 
manner,  or  for  any  purpose,  exceeding  in 
that  year,  the  income  and  revenue  provided 
for  it  for  such  j'ear,  without  the  assent  of 
two-thirds  of  the  qualified  electors  thereof, 
voting  at  an  election,"  etc.  The  Legislature 
therefore  may  pass  such  laws  as  they  deem 
wise  and  proper  conferring  jwwer  upon  cities 
and  villages  to  make  public  Improvements, 
and  that  such  improvements  may  be  paid 
for  In  the  manner  prescribed  by  law,  except 
that  in  so  doing  such  cities  and  towns  can- 
not incur  any  indebtedness  or  liability  in 
any  manner  or  for  any  purpose  exceeding  In 
that  year  the  Income  and  revenue  provided 
for  it  for  such  year,  without  the  assent  of 
two-thirds  of  the  qualified  electors  thereof 
voting  at  an  election. 

[4]  The  first  question  for  determination 
therefore  Is,  Do  the  provisions  of  section  2238 
of  the  Rev.  Codes,  as  amended  by  the  act 
of  March  13,  1911,  authorize  and  empower 
cities  organized  under  the  general  laws  of 
the  state  to  make  contracts  for  the  pavln; 
of  streets  and  the  building  of  sidewalks  and 
the  construction  of  storm  sewers?  We  think 
there  can  be  no  question  but  that  this  sec- 
tion clearly  and  beyond  any  question  what- 
ever confers  full  power  and  authority  upon 
the  mayor  and  common  council  of  all  cities 
within  the  state  to  enact  ordinances  provid- 
ing for  the  paving  and  Improvement  of 
streets  and  the  building  of  storm  sewers 
and  drains  and  for  the  construction  of  side- 
walks. Subdivision  3  of  said  section  pro- 
vides: "Establish,  lay  out,  alter,  open  any 
irtreets  or  alleys,  and  Improve,  repair,  light 
grade  or  sprinkle,  drain  the  same  and  re- 
move any  and  all  obstructions  therefrom,  es- 
tablish grades  and  construct  bridges,   cxcss 
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walks,  culverts  and  sewers  tbereon  and  re- 
pair and  maintain  the  same.  •  •  * "  And 
subdivision  4  provides:  "Provide  by  general 
ordinance  for  the  construction  and  repair  of 
sidewalks.  •  *  •"  And  subdivision  5 
provides:  "Sidewalks,  curb,  plank,  pave,  grav- 
el, macadamize,  gutter,  grade  or  sprinkle 
any  highway,  street  or  alley  therein,  in  whole 
or  In  part,  ♦  •  •  "  By  such  act  power  Is 
granted  to  cities  and  villages  to  make  cou- 
tracts  for  the  construction  and  building  of 
such  enumerated  improvements,  and  it  fol- 
lows that  the  city  of  Moscow,  as  a  city  or- 
ganized under  the  general  laws  of  the  state, 
has  full  authority  to  make  contracts  and 
construct  all  of  the  improvements  propose  i 
by  them,  and  for  which  they  have  passed 
preliminary  ordinances  for  the  purixise  of 
initiating  proper  proceedings  for  such  im- 
provements. The  proposed  paving  and  storm 
sewerage  improvements  and  the  ctinstruction 
of  sidewalks  are  all  fully  authorized  by,  and 
fall  clearly  within,  the  provisions  of  section 
2238  of  the  Bev.  Codes  as  amended. 

The  next  inquiry  Is  as  to  the  issuing  of 
bonds  for  such  purpose.  Under  the  provi- 
sions of  this  same  act  it  is  specifically  pro- 
vided under  paragraph  1,  subd.  U:  "The  as- 
sessment of  the  cost  and  expense  of  any 
work  or  improvement  provided  for  In  subdi- 
visions third  and  fifth  of  this  section,  shall 
be  assessed  upon  the  abutting,  contiguous 
and  tributary  lots  and  lands,  and  lots  and 
lands  included  in  the  improvement  district 
formed,  each  lot  and  parcel  of  land  being 
separately  assessed  for  the  full  debt  thereof 
In  proportion  to  the  number  of  feet  of  such 
lands  and  lota  fronting  thereon,  or  included 
In  the  Improvement  district,  and  in  propor- 
tion to  the  benefits  derived  to  said  property 
by  said  improvements  sufiBcient  to  cover  the 
total  cost  and  expense  of  the  work  to  the 
center  of  the  street."  The  Improvements  for 
which  the  costs  and  expenses  are  required  to 
be  assessed  upon  the  abutting,  contiguous, 
and  tributary  lota  and  lands  Included  in  the 
improvement  district  formed,  and  referred 
to  in  the  paragraph  above,  Includes  side- 
walks, curbs,  paving,  and  gutters.  Gutters 
and  drains  as  used  in  subdivisions  8  and  6, 
referred  to  In  the  above  paragraph,  evidently 
mean  the  same  thing  as  storm  sewers,  as 
alleged  in  the  affidavit,  and  are  constructed 
and  paid  for  in  the  same  manner  as,  and  as  a 
part  of,  the  Improvement  of  the  street. 

[SI  Paragraph  2  of  subdivision  6  provides: 
"The  exiiense  of  all  Improvements  in  the 
space  formed  by  the  Jtuction  of  two  or  more 
streets,  or  wherein  one  main  street  termi- 
nates In  or  crosses  another  main  street,  and 
also  all  street  crossings  or  crop's  walks  shall 
be  paid  for  by  such  city  or  village."  The 
statute  then  clearly  prescribes  the  procedure 
to  be  followed  by  the  mayor  and  common 
council,  and  the  provisions  to  be  incorporat- 
ed in  the  ordinance  providing  for  such  im- 
provements, and  the  making  of  assessments, 


and  in  subdivision  11  and  subsequent  sec- 
tions provisions  are  made  for  Issuing  Im- 
l)rovenient  bonds  of  the  district.  The  stat- 
ute thus  fully  and  completely  provides  for 
special  nsses'sments  of  abutting,  contiguous, 
and  tributary  lots  and  lands,  and  the  Issu- 
ance of  improvement  bonds. 

[I]  Under  the  provisions  of  this  statute, 
the  question  of  whether  the  Improvements 
shall  be  made  and  bonds  Lssued  as  provided 
therein  is  a  matter  to  be  determined  by  the 
mayor  and  common  council  in  accordance 
with  the  provisions  of  the  statute,  and  such 
queiiMon  is  not  required  to  be  submitted  to  a 
vote  of  the  taxpayers  or  electors  of  either 
the  Improvement  district  or  the  city,  and 
the  debt  is  a  debt  against  the  property'  bene- 
fited by  such  improvement,  and  is  not  a  debt 
of  the  city,  and  the  making  of  such  improve- 
ments and  the  Issuing  of  said  municipal 
bonds  will  not  create  an  indebtedness  of  the 
city,  and  such  indebtedness  will  not  be  sub- 
ject to  the  limitations  provided  In  section  3, 
art.  8,  of  the  Constitution.  The  cost,  how- 
ever, of  paving  the  space  formed  by  the  lunc- 
tion  of  two  or  more  streets,  or  wherein 
one  main  street  terminates  in  or  crosses  an- 
other main  street  and  also  all  street  cross- 
ings or  crosswalks,  is  made  a  city  indebt- 
edness under  the  provisions  of  this  section, 
and  must  be  paid  by  the  city  out  of  a  fund 
to  be  provided  by  the  city  either  by  a  gen- 
eral tax  levy  or  by  the  Issuance  of  municipal 
bonds.  If  bonds  are  to  be  issued,  then  the 
question  of  issuing  such  bonds  must  be  sub- 
mitted to  the  electors. 

Subdivision  28  of  said  section  grants  pow- 
er to  cities  to  borrow  money  on  the  credit 
of  the  city.  Rev.  Codes,  §§  2315,  2316,  and 
subsequent  sections,  as  amended  by  Laws  of 
1909,  p.  174,  authorizes  cities  and  towns  In- 
corporated under  the  laws  of  said  state  or 
territory  to  issue  municipal  bonds  for  cer- 
tain purposes,  and  the  procedure  to  be  pur- 
sued. As  to  whether  such  bonds  shall  be 
issued,  is  required  to  be  submitted  to  the 
electors  who  are  taxpayers  in  such  city,  and. 
when  bonds  are  to  be  issued  by  a  city  to 
pay  city  Indebtedness,  they  must  be  Issued  In 
accordance  with  these  provlalous  of  the  stat- 
ute. In  the  case  now  under  consideration, 
the  bonds  proposed  to  be  issued  by  the  city 
for  the  city's  share  of  the  costs  of  the 
Improvement  proposed — that  is,  the  cost  In- 
curred by  the  city  in  paving,  guttering,  and 
draining  the  space  formed  by  the  Junction 
of  two  or  more  streets,  or  wherein  one  main 
street  terminates  In  or  crosses  another  main 
street,  and  also  all  street  crossings  and  cross- 
walks— must  be  submitted  to  the  electors  and 
taxpayers  of  the  entire  city  as  required  by 
Code,  ii  2315,  2816,  and  subsequent  sections, 
and  must  be  authorized  by  such  vote.  It  Is 
clear,  therefore,  that  under  the  provisions  of 
the  statute  the  city  of  Moscow,  in  order  to 
make  the  proposed  Improvements,  must  pro- 
ceed under  two  separate  ordinances,  one  of 
which  should  provide  for   the  issuance  of 
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luuniolpal  Vouds  for  the  purpose  of  raising 
revenue  to  pay  for  the  city's  share  of  the 
Improvements  uiion  the  approval  of  the  elec- 
tors who  are  taxpayers  of  the  city,  and  the 
other  ordinance  should  provide  for  the  Issu- 
ing of  bonds  by  the  city  council  under  the 
provisions  of  section  2238  of  the  Rev.  Codes, 
as  amended  by  the  Laws  of  1911. 

[7]  The  city  of  Moscow,  therefore,  is  clear- 
ly authorized  and  empowered  to  pass  proper 
ordinances  for  the  proposed  Improvements, 
and  in  adopting  such  ordinances  they  may 
incorporate  in  a  single  ordinance  different 
propositions,  and  In  so  doing  should  state 
each  proposition  separately  and  distinctly, 
an(l^speclally  so  where  such  propositions  are 
required  to  be  voted  upon  before  such  city 
Is  authorized  to  issue  municipal  bonds  for 
the  purpose  of  raising  revenue  to  pay  for 
the  same,  so  that  the  electors  may  be  given 
full  opportunity  to  understand  the  propo- 
sitions and  express  by  their  ballot  the  desire 
of  each  voter  upon  each  separate  proposition. 
In  the  present  case  there  are  two  distinct 
and  different  propositions,  one  of  which  is 
to  be  determined  upon  a  proper  petition  and 
vote  of  the  council,  and  the  other  of  which 
requires  action  by  the  council  and  also  re- 
quires a  vote  of  the  electors  of  the  city.  The 
procedure,  therefore,  alleged  In  the  affida- 
vit shows  very  clearly  that  the  city  of  Mos- 
cow has  not  followed  the  procedure  required 
by  the  statute. 

[8]  This  brings  us  to  the  question  whether 
the  city  of  Moscow  can  make  contracts  and 
Issue  bonds  for  the  Improvements  proposed 
by  reason  of  the  fact  that  at  the  last  pre- 
ceding city  election  prior  to  the  filing  of 
the  petition  or  the  casting  of  the  vote  of 
the  members  of  the  council  thete  were  cast 
less  than  five  hundred  votes,  and  whether 
section  2323,  Laws  of  1911,  p.  29,  applies  to 
the  making  of  improvements  and  issuing 
bonds  under  the  provisions  of  section  2238 
of  the  Rev.  Codes,  as  amended  by  the  Laws 
of  1911,  and  the  Issuing  of  bonds  under  the 
provisions  of  section  2315  and  the  succeeding 
sections,  as  amended  by  the  Laws  of  1909. 
Upon  this  question  we  think  it  is  clear  that 
said  section  has  no  application  to  the  facts 
of  the  case.  This  latter  amendment  is  an 
amendment  to  section  1  of  the  act  of  March 
5,  1895  (Laws  1895,  p.  41),  and  incorporat- 
ed In  the  Code  as  section  2323,  and  compar- 
ing that  act  as  originally  passed  with  the 
act  of  March  4,  1893  (Laws  of  1893.  p.  97), 
we  find  that  both  of  said  act*  authorize 
municipalities  to  construct  sidewalks  and  to 
curb  and  pave  streets  and  to  levy  a  special 
tax  on  lots  and  parcels  of  land  fronting  on 
such  streets  and  to  pay  the  expense  therefor, 
and  that  municipal  bonds  may  be  issued  by 
such  city.  The  act  of  1895,  however,  grants 
such  powers  to  all  Incorporated  cities  of  the 


state  which  at  a  preceding  city  election  casts 
seven  htmdred  votes  for  mayor,  and  makes 
such  act  applicable  to  all  such  cities;  while 
the  act  of  1893  grants  the  same  power  to  all 
Incorporated  cities  other  than  those  incorpo- 
rated under  special  or  local  laws,  without 
reference  to  the  vote  for  mayor  at  the  last 
preceding  city  election.  Section  69  of  the  act 
of  1893  has  been  amended  and  continued  tn 
force  by  enactments  of  the  Legislature  at 
almost  every  session  of  the  Legislature  since 
its  first  adoption,  and  by  said  amendments 
additional  powers  have  been  given  to  cities 
and  villages  organized  under  the  general 
law  of  the  state,  and  by  such  amendments 
full  authority  Is  granted  to  construct  and 
repair  sidewalks,  and  to  curb  and  pave 
streets  and  alleys  and  levy  a  special  tax  on 
lots  or  parcels  of  land  fronting  upon  such 
streets  and  alleys,  and  authority  is  also 
granted  to  issue  municipal  bonds ;  and  in  all 
of  said  amendments  a  provision  is  contained 
specifically  repealing  all  laws  in  conflict  with 
the  provisions  of  said  section. 

By  these  various  legislative  enactments  It 
is  clear  to  our  minds  that  the  Legislature 
intended  to  apply  the  provisions  of  the  act 
of  1893  to  all  cities  and  villages  organized 
and  incorporated  under  the  general  laws  of 
the  state;  while  the  act  of  1895  was  no 
doubt  Intended  to  provide  a  certain  system 
for  constructing  public  improvements  and 
the  issuing  of  municipal  bonds  for  the  pay- 
ment of  the  cost  of  paving  streets,  and 
building  sidewalks,  and  that  such  provisions 
were  Intended  as  an  additional  method  to 
that  already  provided  by  the  act  of  1883,  or 
it  may  be  that  the  Legislature  overlooked  the 
act  of  1893,  as  such  provisions  appear  to  have 
never  become  operative  because  of  the  fact 
that  the  former  statute  and  former  method 
have  been  applied  and  approved  in  making 
municipal  improvements.  And  whether  or 
not  repealed  by  the  subsequent  amendments 
prior  to  March  13,  1911,  we  are  of  the  opin- 
ion that  the  amendment  of  Mardi  13,  1911, 
clearly  repeals  the  act  of  1906  and  the 
amendment  made  and  approved  February  14, 
1911,  and  that  such  provisions  are  no  longet 
In  force  or  applicable  in  such  matters. 

We  therefore  hold  that  section  2323  of  the 
Rev.  Codes,  and  all  parts  of  the  act  of  1885, 
are  in  conflict  with  the  provisions  of  section 
2238,  as  amended  by  the  Laws  of  1911,  p. 
266,  and  were  repealed  and  are  not  in  force, 
and  that  the  city  of  Moscow  Is  in  no  way  re- 
quired to  follow  the  procedure  therein  pre- 
scribed. A  writ  of  prohibition  in  this  case, 
although  allowed  by  this  opinion,  will  not 
be  issued  under  stipulation  of  counseL  Costs 
awarded  to  plaintiff. 

SULLIVAN,  J.,  concurs. 


Digitized  by 


Google 


JiUbai 


BTATB  T.  TWIN  FALLS  CANAL  Oa 


1039 


(a  Idaho,  410) 

STATE  et  aL  t.  TWIN  FALLS  CANAL  CO. 
et  al. 

(Supreme  Court  of  Idaho.     Jnne  15,  191L 
On  BehMtring,  March  15,  1912.) 

(ByUttlut  iy  the  Court.) 

1.  iBBiOAnoN  Works— CoNBTBuoTioR  Cok- 
PANT — Contract, 

The  Twin  Fall*  Land  &  Water  Company 
Ib  a  corporation  organized  ander  the  laws  of 
the  atate  of  Utah  and  anthorlced  to  do  bnsinesB 
in  the  state  of  Idaho,  its  purpose  being  _  to 
acquire  water  rights  and  construct  irrigation 
systems  and  sell  water  rights  in  the  state  of 
Idaho  under  what  is  commonly  called  the  "Car- 
ey act,"  an  act  of  Congress  approved  August 
18,  1894  (Act  Aug.  18,  1894,  c.  301,  I  4,  28 
Stat.  422  [U.  8.  Comp.  St.  1901.  p.  1554]),  and 
acts  amendatory .  thereof,  and  was  organized 
particularly  for  the  purpose  of  conBtructin|;, 
operating,  and  disposing  of  a  Carey  act  proj- 
ect in  this  state  commonly  called  the  "Twin 
Falls  South  Side  project,"  and  under  the  pro- 
Tisions  of  said  act  of  Congress  and  the  stat- 
utes of  this  state,  the  state  land  board,  on  the 
part  of  the  state,  entered  into  a  contract  with 
said  Twin  Falls  Land  &  Water  Company  for 
the  construction  of  a  system  of  irrigation 
works  for  the  reclamation  of  the  land  included 
in  uid  Twin  Falls  South  Side  project. 

2.  Iekioation  Wobxs— Opkbatino  Cohpart 

— contbact. 

Under  the  provisions  of  said  contract,  the 
Twin  Falls  Canal  Company  was  organized  un- 
der the  laws  of  this  state  for  the  purpose  and 
object  of  taking  over  and  holding  the  title  to 
said  canal  system  and  water  rights  connected 
therewith,  and  to  operate  and  nold  the  same 
in  trust  for  the  aettlers  and  landowners  with- 
in said  project 

8.  Irrioatiow  Wobks— Opkbating  Compaht 
—Contract. 

Under  the  terms  of  said  contract,  the  Land 
ft  Water  Company  agreed  to  sell  water  for  the 
reclamation  of  lands  owned  by  the  state  and 
embraced  within  said  project 

4.  Mandamus  ({  133*)— Subjects  or  BsuEr 
—Acts  or  Corpobations— Irbioation  Com- 
pany. 

A  contract  tiaving  been  entered  into  be- 
tween the  Land  ft  Water  Company  and  the 
Canal  Company,  whereby  the  Land  &  Water 
Company  transferred  its  entire  interests  in 
and  to  the  dams,  ditches,  water  rights,  etc., 
to  the  Canal  Company,  and  also  thereafter 
transferred  to  said  Canal  Company  42,174.51 
•hares  of  unsold  water  rights  and  authorized 
the  latter  corporation  to  sell  said  shares  or  wa- 
ter rights  nnder  tlie  proTiatona  of  the  original 
contract  with  the  state,  and  said  Canal  Company 
upon  proper  application  made  by  one  who  had 
purchased  lands  of  the  atate  embraced  within 
•aid  project  refused  to  sell  the  purchaser  a 
water  right  for  the  Irrigation  of  the  landa  so 
purchased,  iuld,  under  said  contract  and  the 
law,  that  the  (;anal  Company  should  be  com- 
pelled by  mandate  to  issue  to  such  purchaser 
the  water  right*  prayed  for. 

[X!d.  Note.— For  other  caaea,  •««  Mandamaa, 
Cent  Dig.  i  268;    Dec  Dig.  {  133.*! 

8.  Mandamus  (S  133*)— Subjbcts  op  Tlmrr 
—Acts  or  CoBPOBAnoN»— PxRroRMANCB  or 
FXTBLIO  Dutt. 

The  canal  corporation  waa  not  organized 
for  profit  but  was  organized  for  the  purpose 
of  carrying  out  the  provisions  of  said  contract 
and  to  perform  a  public  duty,  and  in  case  of 


refuaal  to  i>erform  snch  dnty<  AeU,  that  majida- 
mus  would  lie  to  compel  it  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Mandamaa, 
Cent  Dig.  |  268;   Dec  Dig.  {  13S.*] 

6.  Stattttobt  Pbovisioiib  OoKornvxD. 

Section*  1615-1619,  Bar.  C!ode*,  cited  and 
construed. 

7.  Waters  and  Wattb  Coubsbs  (|  213*)— 

IBBIOATION— PlTBLIO   POUCT. 

It  is  the  policy  of  the  law  of  this  atat*  to 
prevent  the  wasting  of  water. 

[Ed.  Note.— For  other  eaaes,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  304;  Dec  Dig.  g 
213.*] 

8.  GONTBAOTS    (i    169*)— CONSTBCOTION— OBIf- 
KBAI,  RnUBS. 

In  the  constraetlon  of  a  written  contract, 
if  there  is  room  for  doubt  aa  to  it*  tme  mean- 
ing, the  facta  and  circnmatancs*  out  of  which 
such  contract  arose  ahould  be  considered  and 
the  contract  conatrued  in  the  light  of  such 
facts  and  circumstances  so  that  the  intention 
of  the  parties  to  the  contract  may  be  ascertain- 
ed, if  possible,  and  given  effect 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  I  752;  Dec.  Dig.  1 109.*] 

9.  Provisions  op  (Tontbact  Corstbukd. 

Certain  provisions  of  said  contract  cited^ 
commented  on,  and  construed. 

10.  Waters  and  Water  Cottrses  (|  254*)— 
Ibrigation— Contracts— Rotation  . 

Said  contract  prohibits  water  rights  or 
sbarea  to  be  dedicated  to  any  of  the  lands  in- 
cluded within  such  project  or  sold  for  any 
lands  beyond  the  carrying  capacity  of  the  ca- 
nal, and  in  excess  of  the  appropriation  of  3,000 
aecond-feet  of  water,  and  prohibits  the  sale  of 
more  than  one  second-foot  of  water  for  the  ir- 
rigation of  each  80-acre  tract  end  contemplates 
that  said  appropriation  of  water  ahail  be  de- 
voted exclusively  to  the  irrigation  of  lands 
within  said  project, 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Coarse*,  Cent  IMg.  {  811;  Dec  Dig.  f 
254.*] 

11.  Waters  and  Wateb  Courses  ({  264*)— 
IBBIOATION— Contracts— Rotation. 

Under  the  provisions  of  paragraph  9  of 
said  contract,  it  is  provided  that  i/so  of  a  sec- 
ond-foot is  allotted  to  each  acre  of  land  within 
said  project,  and  the  carrying  capacity  in  said 
canal  system  sufficient  to  carry  that  amount 
of  water  for  each  acre,  and  provides  for  a  sys- 
tem of  distribution  by  rotation.  Btld,  that  that 
system  ahould  be  used  if  necessity  and  the 
economical  use  of  water  requires  it. 

WEd.  Note.— For  other  cases,  see  Watera  and 
ater  Couraes,  Cent  Dig.  |  311;   Dec  Dig.  | 
254.*] 

12.  Waters  and  Wateb  Coubsbs  d  213*)— 
Irrigation- Limitation  or  Use. 

Under  the  provisions  of  section  3293,  Rev. 
Codes,  the  users  of  water  are  prohiljited  from 
using  more  than  good  husbandry  requires  for 
the  proper  production  of  the  crop  or  crops  that 
they  produce. 
.Ed.  Note.— For  other  eases,  8««  Waters  and 
ater  Courses,  Cent  Dig.  f  304;  Dec.  Dig.  J 
213.*] 

13.  Waters  and  Wateb  Courses  ({  254*)— 
Irrigation— Rotation. 

Although  there  is  no  statutory  provision 
providing  for  rotation  in  the  use  of  water,  con- 
tracts providing  for  rotation  will  be  enforced 
by  the  courts. 

W'EM.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  (  311;   Dec  Dig.  S 
254.*] 
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14.  Watsbs  Airs  WATXk  Coubsks  (i  2M*)— 

,  IBMOATION— COWTRACTS— COWSTBUCnOK. 

Under  the  prorisions  of  said  contract,  each 
•woer  of  land  ia  not  entitled  to  a  constant  flow 
of  '/to  of  *■  second-foot  of  water  per  acre. 

Tld.  Note. — For  other  eaaea,  see  Water*  and 
Water  Couraea,  Cent  Dig.  {  311;  Dec.  Dig.  | 
254.*] 

(Additional  S^nabiu  l»  Editorial  Btaf.) 
IB.  Watksb  ahd  Watkb  Coxtbsh  (f  249*)-> 

IBUGATION    —    PbOPOBAI.       TO       COKRmUOT 

Works— "RiOETa  ahd  Fsanohisis." 

In  Rer.  Codes,  |  1615,  providing  that  a 
proposal  to  constmct  irrigation  works  shall 
state  the  price  at  which  perpetual  water  rights 
will  be  sold  to  the  settlers,  such  rights  to  em- 
brace a  proportionate  interest  in  the  canal  or 
other  waterworks  together  with  the  rights  and 
franchises  attached  thereto,  the  term  "rights 
and  franchises"  means  water  rights  as  well  as 
an  other  rights,  including  dams,  canals,  ditches, 
laterals,  etc. 

[Ed.  Note.— For  other  eases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  |  249.»] 

16.  Watebb  and  Watbb  Coubsu  (i  249*)— 
Ibbigatior— Statctobt  Pbotisiorb. 

ReT.  Codes,  {  1615,  proTiding  that  a  pro- 
posal to  constmct  irrigation  works  shall  state 
the  terms  on  which  perpetnal  water  rights  will 
be  sold,  such  rights  to  embrace  a  proportion- 
ate interest  in  the  canal  or  other  irrigation 
works,  contemplates  that  each  owner  of  a  wa- 
ter rifjht  has  a  proportionate  interest  in  the 
entire  irrigation  woriis. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  |  249.*] 

17.  Watxbb  and  Wateb  Coubssb  (|  254*>— 

IBBIOAIION— COFTBAOT. 

A  provision  of  a  contract  between  a  con- 
■tmction  company  and  the  state  that  the  con- 
■tmction  company  will  sell  to  persons  filing  on 
lands  not  described  therein,  but  susceptible  of 
Irrigation,  a  water  right  or  share  in  the  irri- 
gation canal  for  everr  acre  filed  upon,  is  a 
specific  promise  to  sell  water  for  state  lands 
included  in  the  irrigation  project. 

[Ed.  Note.— For  other  caaea,  see  Waters  and 
Water  Courses,  Cent.  Dig.  i  311;  Dec.  Dig.  | 
254.»1 

Stewart,  C.  J.,  dissenting. 

Original  application  by  the  State  and  an- 
other for  writ  of  mandate  to  the  Twin  Falls 
Canal  Company  and  another  and  for  other 
proper  and  equitable  relief.  Application 
granted,  and  writ  of  mandate  directed  to  be 
Issued. 

D.  G.  McDoogall,  Atty.  Oen.,  and  X  H. 
Peterson,  and  O.  M.  Van  Dnyn,  Asst  Attys. 
Gen.,  for  plalntltTs.  Bowen  &  Porter,  for  de- 
fendant Twin  Falls  Canal  Co.  S.  H.  Hays, 
W.  H.  Psckett,  and  Jess  Hawley,  amid  cu- 
rte. 

SULLIVAN,  J.  This  Is  an  action  brongbt 
'bf  the  state  of  Idaho  and  H.  T.  West,  as 
plalntltTs,  against  the  Twin  Falls  Land  & 
Water  Company,  a  corjioratldn,  and  the  Twin 
nUls  Canal  Company,  a  corporation,  pray- 
ing  for  a  irrit  of  mandate  against  the  de- 
fendant Mrporations,  requiring  tbem  to  is- 
•ne  shares  of  water  stodc  to  the  plaintiff 
West,  who  Is  a  purchaser  «i  state  land  un- 
der the  Irrigation  project  of  said  corpora- 


tions, and  also  to  tone  shares  of  water  stooic 
to  other  landowners  in  the  same  status,  and 
also  praying  for  such  other  equitable  relief 
as  may  be  Just. 

[1]  The  plaintiff  sets  up  substantially  the 
following  state  of  facts,  and  alleges  that  the 
Twin  Falls  Land  &  Water  Company  Is  a 
corporation  organized  under  the  laws  of  the 
state  of  Utah  and  authorized  to  do  businesa 
in  the  state  of  Idaho;  its  purpose  being  to 
acquire  water  rights  and  to  constmct  dams, 
canals,  ditches,  and  a  complete  Irrigation 
system  and  sell  water  rights  in  the  state  of 
Idaho  under  what  Is  commonly  called  the 
"Carey  act,"  on  act  of  Congress  approved 
August  18,  1894,  and  acts  amendatory  there- 
of (6  Federal  Stat.  Ann.  p.  397  [Act  Aug.  18, 
1894,  c.  301.  I  4,  28  Stat  422,  U.  S.  Comp. 
St  1901,  p.  1554]),  and  for  the  purpose  pai<- 
tlcularly  of  constructing,  operating,  and  dis- 
posing of  a  Carey  act  project  In  the  state 
of  Idaho  commonly  called  the  Twin  Falls 
South  Bide  project  Bald  Twin  Falls  lUiod 
&  Water  Company  will  hereafter  be  referred 
to  as  the  "Land  &  Water  Company." 

[2]  The  Twin  Falls  Canal  Company  la  a 
corporation  organized  under  the  lavrs  of  the 
state  of  Idaho  and  authorized  to  do  business 
therein,  with  a  capital  stock  of  240,000 
shares,  its  object  and  purimse  being  to  take 
and  bold  the  title  to  and  operate  certain 
dams,  canals,  laterals,  and  other  works  con- 
structed by  said  Land  &  Water  Company  for 
the  irrigation  of  the  land  included  within 
said  Twin  Falls  South  Side  project,  which 
main  canal  takes  water  from  Snake  river 
at  a  point  particularly  described  In  the  com- 
plaint, and  to  acquire  from  said  Land  &  Wa- 
ter Company  all  its  right  to  the  appropria- 
tion of  water  made  by  said  Land  &  Water 
Company  for  use  on  said  South  Side  project, 
and  to  acquire,  hold,  maintain,  and  distrib- 
ute among  its  stocltholders  and  others  equal- 
ly and  ratably  the  water  diverted  from  said 
Snake  river  pursuant  to  the  appropriation  of 
the  said  Land  &  Water  Company,  and  to  fix 
charges  for  said  water  among  Its  stockhold- 
ers and  others  using  said  water  or  entitled 
thereto  and  to  do  other  and  various  things 
more  fully  described  In  the  complaint,  the 
express  purpose  of  said  corporation  being  to 
receive  from  the  said  Land  &  Water  Com- 
pany the  title  to  the  canals,  dams,  and  fran- 
chises of  said  last-named  corporation,  and  t» 
manage  them  for  its  shareholders. 

Within  said  Irrigation  project,  the  state  of 
Idaho  owns  school  lands  In  considerable 
quantity;  said  land  being  dry  and  arid  and 
practically  valueless  without  water  for  its 
irrigatioa.  On  the  18th  of  June,  1910,  the 
state  of  Idaho  sold  to  the  plaintiff  West  the 
N.  W.  ^  of  the  S.  B,  ^  of  section  16,  town- 
ship 11  S.,  range  18  B.  of  B.  M.,  and  issued 
to  him  a  certificate  of  sale  of  said  school 
land.    The  application  of  the  (Land  ft  Wa- 
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ter  Company  for  segregation  of  the  land  In- 
cluded In  said  South  Side  project  under  said 
Carey  act  bears  date  Octoher  12,  1900,  and 
proposes  to  Irrigate,  among  other  lands,  the 
particular  40-acre  tract  above  described,  and 
one  of  the  prime  reasons  assigned  by  the  ap- 
plying company  for  the  segregation  and  one 
of  the  considerations  which  moved  the  land 
board  to  grant  the  segregation  to  said  com- 
pany -was  that  the  state  owned  some  18,000 
acres  of  land  within  the  said  project,  and  on 
the  2d  day  of  January,  1905,  the  state  of 
Idaho  entered  into  a  contract  with  the  said 
Land  &  Water  Company  for  the  reclamation 
of  the  land  owned  by  the  state  under  said 
project.  The  terms  upon  which  water  was 
to  be  sold  by  said  Land  &  Water  Company 
for  the  reclamation  of  the  state's  land  was 
$15.50  an  acre,  provided  the  applications 
therefor  were  made  within  one  year  after 
the  date  of  the  purchase  of  said  land  from 
the  state;  otherwise,  |26  an  acre.  In  the 
meantime  the  Land  &  Water  Company  bad 
made  application  to  the  state  engineer  for 
a  permit  to  appropriate  3,000  cubic  feet  of 
water  per  second  of  time  of  the  public  wa- 
ters of  this  state  flowing  in  Snake  river,  for 
the  purpose  of  Irrigating  lands  embraced  in 
the  proposal  above  referred  to,  including  the 
state's  school  lands  within  said  project,  and 
the  state  engineer  granted  his  permit  to  said 
company  on  condition  that  said  company  ful- 
fill all  the  terms  and  conditions  for  the  pro- 
posal for  segregation,  among  which  was  the 
Irrigation  of  the  state's  land  Included  with- 
in said  segregation. 

Moved  by  the  above  considerations,  the 
state  land  board  accepted  the  proposal  of  the 
said  Land  &  Water  Company  and  took  the 
necessary  steps  prescribed  by  said  Carey  act 
to  procure  the  segregation  of  said  lands  from 
the  federal  government  One  of  the  provi- 
sions of  the  contract  between  the  said  Land 
&  Water  Company  and  the  state  was  that 
there  should  be  formed  a  corporation  known 
as  the  "Twin  Falls  Canal  Company,"  to 
which  corporation  the  Land  &  Water  Com- 
pany should  convey  Its  entire  holdings,  con- 
sisting of  dams,  canals,  laterals,  water  rights, 
etc.,  and  that  shares  of  stock  bargained  for 
or  contracted  for  with  the  Land  &  Water 
Company  should  be  replaced  by  shares  In 
said  Canal  Company,  share  for  share.  It 
was  deemed  necessary  by  the  state  to  pro- 
vide a  convenient  method  of  transferring  the 
ownership  and  control  of  said  dam  and  canal 
system  and  water  rights,  after  Its  comple- 
tion, from  the  said  Land  &  Water  Company 
to  the  purchasers  of  shares  or  water  rights 
in  said  canal,  and  said  Canal  Company  was 
formed  as  a  holding  company  for  that  pur- 
pose. 

Pursuant  to  these  considerations,  and  in 
view  of  these  contracts,  the  Land  &  Water 
Company  constructed  its  dam  and  irrigation 
works  sufficient  to  divert  the  water  applied 
for  to  the  state  engineer,  and.  In  accordance 
with  its  contract,  subsequently  transferred 
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all  of  Its  holdings  to  the  Tn'ln  Falls  Canal 
Company.  At  the  time  of  taming  over  the 
said  system  to  the  said  Canal  Company, 
there  remained  unwld  42,174.51  shares  of 
stock  in  the  Land  ft  Water  Company,  each 
share  representing  a  maximum  water 
right  of  i/go  of  a  cubic  foot  per  second  for 
each  acre  of  land  remaining  unsold,  and 
there  remained  unsold  at  that  time  an 
amount  of  land  sufficient  to  utilize  said  wa- 
ter and  the  shares  of  stock,  among  which 
land  was  the  portion  of  said  section  16  now 
owned  by  plaintiff  West,  and  this  amount  of 
water  stock  was  held  in  reserve  to  be  ap- 
plied to  said  land  when  it  should  pass  Into 
private  hands. 

[3]  By  the  terms  of  the  contract  between 
the  state  and  the  Land  ft  Water  Company, 
the  water  appropriated  was  dedicated  to  the 
lauds  segregated  and  to  the  school  lands 
within  the  segregation.  It  is  alleged  that  the 
land  owned  by  plaintiff  West  cannot  be  Irri- 
gated from  any  other  source  than  the  ditch- 
es and  laterals  of  the  defendant  company, 
and  that  the  said  land  Is  worthless  without 
water  to  irrigate  it,  and  that  the  plaintiff 
West  has  requested  the  Canal  Company  to 
deliver  shares  of  stock  to  him  in  accordance 
with  Its  contract  with  said  Laud  &  Water 
Company  and  the  state  of  Idaho  and  in  ac- 
cordance with  the  company's  dedication,  and 
that  said  company  has  refused  and  still  re- 
fuses to  deliver  water  or  to  issue  shares  of 
stock  to  the  plaintiff  West  It  is  also  al- 
leged that  the  plaintiff  is  the  real  party  in 
Interest  in  this  case  and  that  he  has  no  ade- 
quate remedy  by  suit  at  law. 

The  defendant  Land  &  Water  Company 
failed  to  appear  and  answer,  but  the  Canal 
Company  appeared  and  filed  a  motion  to 
strike  out  portions  of  the  complaint,  also 
a  demurrer  and  an  answer  denying  some 
portions  of  the  complaint  and  alleging  some 
new  facts,  and  formally  objecting  to  the 
Jurisdiction  of  the  court. 

It  is  admitted  by  the  answer  that  there 
had  been  sold  by  the  Land  &  Water  Compa- 
ny 197,821.74  shares  of  water  rights  in 
said  system,  and  it  is  averred  that  each  share 
or  water  right  so  sold  or  delivered  repre- 
sents the  right  to  receive  and  have  deliver- 
ed to  the  holder  of  the  same  Vso  of  one 
second-foot  of  water  to  be  delivered  within 
one-half  mile  of  the  place  of  intended  use; 
that  all  of  the  water  rights  in  said  canal 
have  been  sold,  and  there  now  remains  no 
water  or  water  rights  in  the  said  canal 
system  which  can  be  sold  by  either  of  said 
defendants;  that  while  there  has  been  re- 
turned to  this  defendant  from  the  Land  ft 
Water  Company  42,174.51  shares  of  the 
capital  stock  (which  number  of  shares  are 
now  in  the  treasury  of  the  Canal  Company), 
there  Is  no  water  or  water  rights  available 
under  and  by  virtue  of  the  said  appropria- 
tion or  otherwise  or  at  all,  and  that  for  such 
reason  the  Canal  Company  cannot  sell  or 
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dispose  of  said  stock.  The  foregoing  de- 
fense set  up  by  the  answer  embraces  the 
main  contention  in  this  case. 

[4]  It  Is  first  contended  that  this  court 
has  no  Jurisdiction  to  bear  and  determine 
this  matter,  and  that  mandate  will  not  He  to 
compel  the  Canal  Company  to  issue  sliares  of 
stock  to  the  plaintiff  under  the  Issues  made 
by  the  pleadings.  Under  the  provisions  of 
section  4977,  Rev.  Codes,  mandate  may  be 
Issued  "by  any  court  except  a  Justice's  or 
probate  court,  to  any  inferior  tribunal,  cor- 
poration, board  or  person,  to  compel  the  per- 
formance of  an  act  which  the  law  esi>eclally 
enjoins  as  a  duty  resulting  from  an  office, 
trust  or  station." 

In  the  case  of  Haugen  v.  Albina  Light  & 
Water  Co.,  21  Or.  411,  28  Pac.  244,  14  L.  R. 
A.  424,  application  was  made  for  a  writ  of 
mandate  to  compel  the  water  company  to 
furnish  water  to  others  than  the  original 
purchasers,  and  In  the  decision  of  the  case 
the  court  discussed  at  considerable  length 
the  duty  owed  by  public  corporations  to  the 
public  and  quoted  with  approval  from  2  Mor- 
awetz,  Prlv.  Corp.  §  1129,  as  follows:  "It 
may  be  laid  down  as  a  general  rule  that 
whenever  the  aid  of  the  government  is  grant- 
ed to  a  private  compnny.  In  the  form  of  a 
monopoly  or  a  donation  of  public  property 
or  funds,  or  a  delegation  of  the  power  of 
eminent  domain,  the  grant  is  subject  to  an 
implied  condition  that  the  company  shall 
assume  an  obligation  to  fulfill  the  i>ublic 
purpose  on  account  of  which  the  grant  was 
made.  •  •  •  The  rule  applies  to  compa- 
nies invested  with  special  privileges,  at  the 
expense  of  the  public,  for  the  purpose  of 
supplying  cities  with  water."  And  the  Ore- 
gon court  said:  "The  pipe  was  laid  along 
the  street  and  In  front  of  the  lot  of  the  plain- 
tiff under  the  franchise  granted  by  the  city, 
and  by  the  terms  of  Its  incorporation,  to 
supply  water  to  the  city  and  to  Its  inhabit- 
ants. This  being  a  public  purpose,  and  the 
business  of  a  public  nature,  the  defendant 
must  serve  all  alike,  and  for  any  discrimina- 
tion mandamus  is  the  appropriate  remedy." 

[{]  The  canal  corporation  is  not  one  or- 
ganized for  profit,  but  is  one  organized  real- 
ly for  the  purpose  of  performing  a  public 
duty.  The  stock  of  that  corporation  repre- 
sents the  right  to  the  water,  and  a  refusal 
to  deliver  the  stock  amounts  to  a  refusal  to 
deliver  water  and  a  refusal  to  perform  the 
public  duty  for  which  the  corporation  was 
organized.  Maudanms  Is  therefore  a  proper 
remedy.  5  Thompson  on  Corporations,  f 
5775. 

This  action  Is  in  effect  to  compel  the  per- 
formance of  a  public  duty.  The  canal  cor- 
poration was  organized  under  the  supervi- 
sion of  the  state  for  the  purpose  of  carry- 
ing out  a  certain  duty  resulting  from  a  trust, 
and  if  the  facts  warrant,  this  court  has  am- 
ple  Jurisdiction    to   compel    the   said   canal 


corporation  by  mandate  to  perform  the  acts 
prayed  for  in  the  petition. 

The  principal  question  for  consideration 
Is  whether,  under  the  facts  presented,  the 
court  will  compel  the  Canal  Company  to  sell 
water  rights  to  the  purchasers  of  state  lands. 
It  Is  contended  by  counsel  for  the  Canal 
Company:  That  the  water  rights  already 
sold  in  said  system  amount  to  197,821.74 
shares,  wliich  shares  represent  vrater  rights 
amounting  to  2,472.60  seoond-feet  of  water. 
That  the  Canal  Company  must  deliver  ttiat 
amount  of  water  to  its  various  stockholders 
one-half  mile  from  the  farm  unit,  or  place 
of  use.  That  said  company  owns  a  3,000 
second-feet  water  right.  That  that  is  the 
maximum  amount  of  water  which  it  can  di- 
vert and  convey:  First,  because  of  prior  ap- 
proprlators  using  all  of  the  water  of  Snake 
river;  and,  second  because  the  main  divert- 
ing canals  will  not  convey  more,  the  canals 
having  only  a  3,000  second-feet  capacity. 
That  the  loss  by  evaporation,  seepage,  etc., 
from  the  head  of  the  canal  to  the  point  of 
delivery  and  place  of  use  is  about  30  per 
cent,  of  the  water  that  enters  the  canal  at 
its  head,  and  30  per  cent,  of  3,000  Is  900. 
thus  leaving  but  2,100  second-feet  of  water 
after  deducting  said  loss,  for  use  by  all  own- 
ers of  water  rights,  and  according  to  that 
computation,  there  has  already  been  sold 
372.6  cubic  feet  of  water  per  second  of  time 
more  than  remains  in  said  canal  after  de- 
ducting the  30  per  cent,  loss,  thus  giving  to 
the  owners  of  water  rights  much  less  water 
than  i/ao  of  a  second-foot  of  water  per  acre. 
as  provided  by  said  contract.  It  is  averred 
by  counsel  that  as  soon  as  the  actual  water 
right  holders  became  the  owners  of  the  cap- 
ital stock  of  the  Canal  Company,  steps  were 
taken  to  prevent  the  further  sale  of  water 
rights  by  the  Land  &  Water  Company,  and 
finally  an  agreement  was  made  whereby  the 
Land  &  Water  Company  transferred  to  the 
Canal  Company  the  remaining  unsold  stock, 
in  trust,  which  the  Canal  Company  now 
holds,  and  refuses  to  sell  said  shares  be- 
cause there  is  no  water  to  supply  such  shares, 
and  for  no  other  reason. 

Tnder  the  facts  of  this  case  and  said  con- 
tract entered  into  between  the  state  of  Idaho 
and  the  Land  &  Water  Company,  has  the 
Canal  Company  the  right  to  refuse  to  sell 
and  issue  the  shares  of  stock  claimed  by 
the  plaintiff  West  and  the  state?  In  order 
to  determine  this  question,  we  shall  have  to 
consider  at  some  length  said  contract  and 
the  law  under  which  said  contract  was  made. 

16]  The  Land  &  Water  Company  filed  its 
proposal  to  construct  said  Irrigation  works 
under  the  provisions  of  section  1615,  Kev. 
Codes.  Under  that  section  It  Is  provided 
that  the  proposal  shall  state:  "The  source 
of  water  supply,  the  location  and  dimensions 
of  the  proposed  works,  the  estimated  cost 
thereof,  the  price  and  terms  per  acre  at 
which  perpetual  water  rights  will  be  sold  to 
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settlers  on  the  land  to  be  reclaimed,  said 
perpetual  rights  to  embrace  a  proportionate 
Interest  in  the  canal  or  other  Irrigation 
works,  together  with  all  the  rights  and  fran- 
chises attached  thereto." 

[16, 161  The  term  "rights  and  franchises," 
as  used  In  that  section,  means  water  rights 
as  well  as  all  other  rights,  including  dams, 
canals,  ditches,  laterals,  etc.,  and  the  inter- 
est which  the  purchaser  of  a  water  right  has, 
not  only  in  the  irrigation  works,  but  in  the 
water  rights  as  defined  by  that  section  of 
the  statute,  is  a  "proportionate  interest" 
Thus  said  statute  contemplates  that  each 
owner  of  a  water  right  has  a  proportionate 
interest  In  said  entire  irrigation  works. 

Section  1617,  Rev.  Codes,  provides  that  a 
permit  to  appropriate  water  must  be  obtain- 
ed from  the  state  engineer,  which  was  done 
In  this  case.  Under  the  provisions  of  section 
1618,  the  proposal  and  request  presented  by 
an  applicant  must  be  submitted  to  the  state 
engineer  for  his  report  thereon,  and  under 
section  1610,  if  the  project  is  approved  by 
the  state  engineer,  the  matter  is  then  pre- 
sented to  the  state  land  board  for  approval, 
and,  If  approved  by  the  provisions  of  section 
1621,  proper  application  is  made  to  the  De- 
partment of  the  Interior  for  the  withdrawal 
of  the  lands,  and  after  the  same  are  with- 
drawn the  state  may  then  enter  into  a  formal 
contract  for  the  construction  of  irrigation 
works  with  the  party  making  the  applica- 
tion. 

The  proposal  and  request  provided  for  by 
section  1615  must  contain,  among  other 
things,  the  following  matters:  (1)  A  list  of 
the  lands  by  legal  subdlrisions  included  with- 
in such  project;  (2)  a  certificate  of  the  state 
engineer  that  application  for  a  permit  to 
appropriate  water  has  been  filed  In  his  ofiSce 
and  his  report  thereon;  (3)  a  statement  of 
the  source  of  the  water  supply;  (4)  the  loca- 
tion and  dimensions  of  the  proposed  works; 
(5)  the  estimated  cost  thereof;  (6)  the  price 
and  terms  per  acre  at  which  water  rights 
will  be  sold,  said  rights  to  represent  a  pro- 
portionate interest  in  the  irrigation  system; 
(7)  the  name  of  the  company  proposing  to 
build  the  project  If  incorporated;  (8)  the 
purpose  of  Its  incorporation;  (9)  the  names 
and  places  of  residence  of  its  directors  and 
officers;  (10)  the  amount  of  Its  authorized 
and  of  Its  paid-up  capital. 

The  report  which  the  state  engineer,  un- 
der the  provisions  of  said  section  1618,  must 
make.  Is  required  to  cover  the  following 
points:  (1)  Whether  or  not  the  proposed 
works  are  feasible;  (2)  whether  the  proposed 
diversion  of  the  public  waters  of  the  state 
will  prove  beneficial  to  the  public  Interest; 
(3)  whether  there  is  suflScient  unappropriat- 
ed water  in  the  source  of  supply;  (4)  wheth- 
er or  not  a  permit  to  appropriate  water  has 
been  approved;  (5)  whether  the  capacity  of 
the  proposed  works  Is  adequate  to  reclaim 
the  land  described;    (6)  whether  or  not  the 


proposed  cost  of  construction  is  reasonable; 

(7)  whether  the  maps  filed  are  In  due  form; 

(8)  whether   the   lands  proposed  to  be  irri- 
gated are  desert  in  character. 

The  report  of  the  state  engineer  being 
laid  before  the  board,  together  with  the  pro- 
posal and  request  of  the  applicant,  the  next 
step  in  the  procedure  Is  the  action  to  be  tak- 
en by  the  state  land  board  as  provided  by 
section  1619.  If  the  report  of  the  state  en- 
gineer is  favorable,  the  board  may  then  ap- 
prove or  disapprove  the  application.  If  It 
approves  the  application,  it  may  then  enter 
into  the  contract  with  the  construction  com- 
pany for  the  construction  of  the  irrigation 
works.  The  term  of  the  contract  for  the 
construction  of  the  works  Is  limited  to  five 
years.  Under  the  provisions  of  the  statute, 
the  completing  of  said  works  Is  supervised 
by  the  state,  and  ultimately  the  works  must 
be  turned  over  to  the  settlers,  thereby  pro- 
viding a  kind  of  municipal  ownership. 

Under  the  rules  and  regulations  of  the 
land  board  adopted  October  16,  1909,  the  re- 
lation of  the  builder  of  the  works  to  the 
project  is  set  forth  as  follows:  "The  com- 
pany entering  into  this  contract  with  the 
state  is  related  to  the  undertaking  simply  as 
a  construction  company,  whose  duty  it  will 
be  under  the  provisions  of  the  state  law  and 
the  terms  of  the  contract  to  build  a  canal 
under  the  supervision  of  the  state,  the  money 
spent  in  such  construction  being  secured  by 
the  land  which  the  canal  is  designed  to  irri- 
gate." 

In  the  case  at  bar  a  request  and  proposal 
for  the  construction  of  Irrigation  works  was 
filed  by  said  Land  &  Water  Company  with 
the  state  land  board  commissioners  on  the 
12th  of  October,  1900.  In  that  proposal  It 
was  stated  that  the  South  Side  canal,  the 
one  here  in  question,  would  have  a  length 
of  65  miles;  that  the  first  section  would  be 
90  feet  wide  on  the  bottom,  gradually  nar- 
rowing to  60  feet  at  Rock  creek;  that  the 
slopes  of  the  sides  would  be  1%  to  1;  that 
the  depth  of  the  water  would  be  9  feet;  that 
the  grade  would  be  1  foot  in  S,000,  and  the 
capacity  3,000  second-feet.  It  was  specifical- 
ly provided  in  this  proposal  that  the  price 
at  which  shares  should  be  sold  to  purchasers 
of  state  lands  should  not  exceed  |15.50  per 
share,  a  share  being  the  amount  of  water 
for  one  acre  of  land.  Accompanying  that 
proposal  was  a  copy  of  the  water  right  lo- 
cation dated  October  11,  1900,  for  3,000  sec- 
ond-feet of  the  waters  of  Snake  river.  This 
proposal  and  request  having  been  referred  to 
the  state  engineer  for  report,  that  officer  on 
Oc-tober  12,  1900,  filed  his  report,  a  part  of 
which  is  as  follows:  "The  land  which  it  la 
proiK>sed  to  irrigate  is  situated  in  the  north 
part  of  Cassia  and  the  south  part  of  Lincoln 
county  in  the  Snake  river  valley.  The  main 
body,  about  240,000  acres,  lies  on  the  south 
side  of  Snake  river  from  Twin  Falls  west- 
ward, while  a  smaller  body  of  about  31,000 
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acres  lies  on  the  north  side  of  the  Snake 
from  Twin  Falls  eastward,  being  tracts  of 
desert  land  which  until  very  recently  were 
thought  to  be  unreclaiinable.  Of  the  total 
area  of  about  271,000  acres,  20,000  acres  are 
state  lands.  2.700  are  private  lands  and  248,- 
670  acres  belong  to  the  public  domain.  The 
state  is  asl(ed  to  apply  for  the  segregation  of 
tbesie  public  lands  under  the  provisions  of 
the  Carey  act.  Of  the  vacant  public  lands, 
alx)ut  ]  5,3,000  acres  are  surveyed.  These 
lands  are  favorably  situated,  almost  sur- 
rounding the  Twin  and  Shoshone  Falls,  two 
of  the  greatest  water  falls  In  the  world. 
They  are  of  excellent  qualit.v,  and  when  re- 
claimed by  irrigation  should  be  very  pro- 
ductive. The  water  su])ply  will  be  obtained 
from  tiie  Snalce  river  and  will  be  adequate 
for  the  irrigation  of  these  lands  during  ail 
seasons.  I  have  granted  a  permit  to  the 
Twin  Falls  Land  &  Water  Company  to  ap- 
l)roprlate  3,400  second-feet  of  the  water  of 
Snalce  river  for  the  Irrigation  of  the  lands 
w^hich  they  ask  to  have  segregated,  together 
with  other  lands  which  are  susceptible  of 
Irrigation  from  the  proposeil  works.  •  •  • 
The  South  Side  canal  will  be  about  65  miles 
in  length,  00  feet  on  the  bottom  at  the  head, 
and  will  have  a  capaclti"  of  3,000  second- 
feet." 

It  will  be  observed  from  said  report  that 
the  area  of  the  land  to  be  irrigated  on  the 
south  side  of  the  river  under  the  canal  sys- 
tem involved  in  this  case  is  about  240,000 
acres,  and  that  for  the  irrigation  of  this 
land,  as  shown  by  the  water  right  notice, 
3,000  second-feet  had  been  provided;  or,  in 
other  words,  a  water  supply  of  i/eo  of  a  sec- 
ond-foot for  each  acre  of  land  was  to  be 
taken  from  Snake  river  at  the  point  of  diver- 
sion. The  capacity  of  the  canal  also,  as  re- 
ported by  the  state  engineer,  conforms  to  the 
water  right  appropriation  of  3,000  second- 
feet  of  water.  The  report  of  the  state  en- 
gineer was  accepted  and  the  land  was  Anally 
segregated.  A  formal  contract  between  the 
state  and  the  United  States  was  executed 
July  1.  1001.  Some  dlRlcuItles  remained  to 
be  met  by  the  Land  &  Water  Company; 
but  on  January  2,  1003,  a  formal  contract 
between  the  state  and  the  Land  &  Water 
Company  was  executed.  The  first  paragraph 
o(  this  contract,  entitled  "Purpose  of  con- 
tract," provides  that  the  Twin  Falls  Land  & 
Water  Company  should  "sell  shares  or  water 
rights  in  said  canal  system  from  time  to 
time  as  hereinafter  provided,  to  the  persons 
filing  upon  the  lands  hereinafter  described 
and  to  the  owners  of  other  lands  not  describ- 
ed herein  but  which  are  susceptible  of  irriga- 
tion from  this  canal  system,  said  shares  or 
water  rights  to  be  sold  on  the  terms  herein 
provided." 

A  list  of  the  Carey  act  lands  in  said  project 
was  attached  to  the  contract,  but  the  "other 
lands"  referred  to  therein  are  the  state  lands 
and  private  lands  mentioned  In  the  report  of 


the  state  engineer.  These  lands  were  also 
shown  upon  the  map  which  accompanied  the 
contract.  There  was,  therefore,  at  the  time 
of  making  said  proposal  and  at  the  time  of 
the  execution  of  said  contract  between  the 
state  and  the  I^and  &  Water  Company,  no 
misunderstanding  or  doubt  as  to  the  amount 
of  water  to  be  diverted  at  the  headgate,  or 
as  to  the  amount  of  land  to  be  irrigated  un- 
der the  South  Side  canal.  The  construction 
of  said  project  was  completed  in  the  year 
1909,  and  in  the  fall  of  that  year  the  con- 
struction company  conveyed  to  the  Canal 
Company  the  Irrigation  system  here  in  ques- 
tion; said  C&nal  Company  having  been  or- 
ganized as  a  holding  company  for  the  owners 
of  said  water  rights.  Said  conveyance  was 
made  after  a  report  by  the  state  engineer 
dated  September  22,  1909,  in  which  he  recom- 
mended that  the  transfer  of  the  system  and 
works  be  made,  with  the  understanding  that 
the  Land  &  Water  Company  turn  over  to  the 
Canal  Company,  the  new  management,  $7,500 
In  cash  to  make  certain  repairs  specified  and 
set  forth;  and  the  engineer  further  stated 
that  his  recommendation  carried  with  it 
the  approval  of  the  system  in  its  general 
condition. 

To  recapitulate:  The  record  shows  a  re- 
quest and  proposal  presented  by  the  Land  ft 
Water  Company  for  the  construction  of  said 
irrigation  works;  a  favorable  report  by  the 
state  engineer;  the  approval  of  the  report 
and  proposal;  the  segregation  of  the  lands 
by  the  United  States;  the  making  of  the  con- 
tract between  the  state  and  the  construction 
company;  the  completion  of  the  works;  and 
the  final  tnmlng  over  of  the  canal  system 
and  water  right  after  a  favorable  report  by 
the  state  engineer  to  the  defendant  the  Canal 
Company.  We  have  here,  then,  a  contract 
made  and  completely  executed.  The  convey- 
ance of  said  system  was  accepted  by  the 
Canal  Company.  At  the  time  of  the  transfer 
the  construction  company  (the  Land  &  Wa- 
ter Ck>mpany)  had  not  yet  sold  water  rights 
for  all  of  the  lands  under  the  canal  sys- 
tem, and  included  in  the  lands  not  sold  was 
a  considerable  portion  of  the  school  lands. 
The  Land  &  Water  Company  thereafter  con- 
tinned  to  sell  water  rights  from  time  to  time. 
Under  this  state  of  facts,  the  Canal  Compa- 
ny, which  is  a  corporation  composed  of  the 
settlers  to  whom  the  canal  system  had  been 
conveyed  by  the  Land  &  Water  Company, 
on  September  15,  1910,  nearly  a  year  after 
the  completion  of  the  canal.  Its  acceptance  by 
the  state,  and  its  conveyance  by  the  Land  & 
Water  Company  by  its  proper  ofllcers,  pre- 
sented an  application  to  the  state  laud  board 
requesting  that  said  board  prevent  the  fur- 
ther sale  of  water  rights  by  the  Land  & 
Water  Company,  which  application  and  or- 
der of  the  board  thereon  are  as  follows: 

"To  the  Hon.  State  Land  Board,  Boise. 
Idaho:  We  beg  to  call  your  attention  to  a 
section  of  the  contract  l)etween  the  state  of 
Idaho  and  the  Twin  Falls  Land  is.  Watw 
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Coippany  made  January  2,  1903,  wherein  It 
«ays:  'But  In  no  case  will  water  rights  or 
shares  be  dedicated  to  any  of  the  lands  be- 
fore mentioned  or  sold  beyond  the  carrying 
■capacity  of  the  canal  system,  nor  In  excess 
•of  the  appropriation  of  the  water,  as  here- 
lnl)efore  mentioned.'  Owing  to  the  fact  that 
their  appropriation  is  but  3,000  second-feet 
«nd  after  allowiug  30  per  cent,  for  seepage 
and  evaporation,  there  Is  left  but  2,100  sec- 
ond-feet and  that  said  land  and  water  com- 
pany has  sold  approximately  195,000  acres, 
we  resi)ectfully  ask  that  no  more  sales  of 
land  be  approved  by  you  until  after  a  thor- 
ough investigation  has  been  made  by  your 
board,  and  not  then  unless  it  is  clearly  dem- 
onstrated that  there  Is  yet  water  left  for 
sale.  Twin  Falls  Canal  Company,  T.  Wlg- 
glesworth,  Pres.    G.  E.  Harlan,  Gen.  Mgr." 

"The  board  ordered  that  the  Twin  Falls 
f?outh  Side  Ijind  &  Water  Company  be  no- 
tified not  to  sell  any  more  water  until  their 
■water  supply  could  be  investigated  by  the 
board,  at  which  time  they  would  be  notified. 
It  was  further  ordered  that  the  contracts  en- 
tered into  before  this  date  would  be  ap- 
proved." 

On  the  18th  of  November,  1910,  the  board 
entered  an  order  rescinding  the  above  order 
of  Seirtember  15th  so  far  as  it  applied  to  the 
water  rights  sold  to  the  state  prior  to  the 
date  of  the  order,  but  denied  any  modifica- 
tion as  to  other  lands.  After  some  further 
negotiations,  a  settlement  was  arrived  at  be- 
tween the  Land  &  Water  Company  and  the 
Canal  Company,  the  substance  of  which  was 
that  if  any  further  water  rights  were  sold 
the  proceeds  would  be  equally  divided  be- 
tween the  two  companies. 

[7]  The  refusal  of  the  Ctinal  Company  to 
sell  any  further  water  rights  and  to  Issue 
any  of  said  42.174.51  shares  of  stock  is  Insed 
upon  the  facts  that  the  appropriation  for 
said  entire  project  only  amounts  to  3,000 
second-feet  of  water;  that  there  are  losses 
of  30  per  cent,  by  evaporation,  seepage,  etc.; 
and  that  the  requirement  of  the  contract  is 
for  the  delivery  of  Vso  of  a  second-foot  of 
water  witliin  a  half  mile  of  each  IQO-acre 
tract,  and  for  that  reason  the  water  right 
has  been  exhausted  by  the  sale  of  197,821.74 
shares  of  water  rights  in  said  system,  as  the 
appropriation  amounts  only  to  3,000  second- 
feet  for  240,000  acres  of  land,  or  i/go  of  a 
secuud-foot  for  each  acre  of  said  land  at  the 
point  of  diversion  from  said  river.  In  water 
appropriations  and  water  permits  the  statute 
requires  a  statement  of  the  amount  of  water 
to  be  appropriated  at  the  point  of  diversion. 
Section  3249,  Rev.  Codes.  In  Stickney  v. 
Ilanrahan,  7  Idaho,  424,  63  Pac.  180,  the 
court  said:  "Under  the  law,  water  of  all 
claimants  must  be  measured  at  the  point 
where  such  water  is  diverted  from  the  natu- 
ral channel  of  the  stream  from  which  It  is 
taken.  This  is  a  matter  of  necessity  demand- 
ed by  public  policy.  It  is  the  policy  of  the 
law  to  prevent  the  wasting  of  water." 


It  was  certainly  well  kstowa  that  there 
would  be  considerable  waste  of  water  from 
the  point  of  diversion  in  carrying  much  of 
the  water  through  hundreds  of  miles  of 
canals  and  laterals  to  the  place  of  use.  On 
the  other  hand,  by  using  what  is  known  as 
the  "coulee"  system,  much  of  the  waste  wa- 
ter of  this  entire  system  may  be  utilized 
over  and  over  again,  thereby  largely  offset- 
ting canal  losses  by  evaporation  and  seepage. 
Coulees  are  small,  rocky  depressions,  or 
draws  cutting  across  the  Twin  Falls  tract, 
generally  in  the  direction  of  Snake  river. 
These  draws  or  coulees  in  the  spring  are 
small  natural  waterways  and  are  found  at 
a  distance  of  three  or  four  miles  apart  ex- 
tending across  said  tract.  They  serve  the 
purpose  of  furnishing  drainage  and  also  af- 
fording an  opportunity  of  utilizing  the  drain- 
age and  waste  water  a  second  and  often  a 
third  time.  During  the  process  of  irrigation, 
the  water  runs  off  the  Irrigated  lands  sit- 
uated on  the  ridges  between  the  coulees,  and 
every  two  or  three  miles  along  their  course 
there  are  dams  placed  across  such  coulees  to 
take  up  the  waste  water  and  turn  It  into 
ditches  for  use  again.  The  coulees  are  not 
used  for  waste  water  alone,  but  are  used  as 
main  ditches  as  well.  Being  natural  wa- 
terways, there  Is  very  little,  if  any,  seepage 
or  loss.  They  do  not  have  ditch  banks  and 
can  be  easily  utilized  for  the  flow  of  water 
in  the  winter  time  for  the  purpose  of  watering 
stock;  so  In  many  ways  they  are  a  very  de- 
sirable and  useful  part  of  that  canal  system, 
particularly  as  there  is  little  loss  from  seep- 
age and  because  they  afford  an  opportunity 
of  utilizing  the  water  over  and  over  again. 
It  has  been  estimated  that  by  the  use  of  this 
coulee  system  about  20  per  cent,  of  the  water 
turned  out  by  the  canal  upon  the  land  is  used 
a  second  or  even  a  third  time.  This  would 
give  the  same  result  as  If  the  main  canal  had 
20  per  cent,  additional  water  as  well  as  ca- 
pacity, and  it  is  contended  that  20  per  cent, 
of  water  thus  saved  and  the  saving  on  ac- 
count of  there  being  no  necessity  for  Irri- 
gating the  public  highways  and  other  lands 
on  which  no  crops  are  produced  within  said 
project,  would  nearly,  If  not  entirely,  offset 
the  30  per  cent,  loss  referred  to.  If  that 
contention  be  correct,  the  said  system  would 
have  water  sufficient  to  give  a  continuous 
flow  of  i/so  of  a  second-foot  of  water  to 
every  acre  of  land  within  said  project  that 
is  used  for  raising  crops,  and  the  engineers 
in  designing  the  said  irrigation  system  may 
have  used  this  method  of  figuring  as  an  off- 
set to  the  seepage  and  evaporation  losses. 

However,  It  Is  contended  by  counsel  for  the 
Canal  Company  that  the  contract  with  the 
Land  &  Water  Company  was  for  the  delivery 
of  i/so  of  a  second-foot  of  water,  continuous 
flow,  for  each  acre  of  land  within  a  half 
mile  of  each  quarter  section  of  land,  and  we 
will  now  consider  the  provlsiona  of  said  con- 
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tract  and  ascertain  whether  that  contention 
Is  correct. 

[1]  In  order  to  fully  understand  said  con- 
tract, we  must  take  Into  consideration  the 
facts  and  conditions  and  circumstances  which 
confronted  the  parties  at  the  time  it  was 
made,  the  general  plan  and  design  of  said 
Irrigation  works,  and  all  of  the  stipulations 
of  the  contract.  This  court  held.  In  Burke 
Land,  etc.,  t.  Wells,  Fargo  &  Co.,  7  Idaho, 
42,  60  Pac.  87,  that  In  the  construction  of  a 
written  contract.  If  there  is  room  for  doubt 
as  to  its  true  meaning,  the  facts  and  circum- 
stances out  of  which  such  contract  arose 
should  be  considered  and  the  contract  con- 
strued in  the  light  of  such  facts  and  circum- 
stances. It  is  the  universal  rule  in  the  con- 
struction of  contracts  that  the  Intention  of 
the  parties  to  the  contract  should  be  ascer- 
tained, if  possible,  and  given  effect  It  cer- 
tainly was  clearly  understood  that  said  proj- 
ect contained  240,000  acres  of  land;  that 
the  appropriation  of  water  was  3,000  second- 
feet  at  the  point  of  diversion  on  Snake  river, 
giving  a  constant  flow  of  only  i/so  of  a  sec- 
ond-foot per  acre  at  said  point  of  diversion. 
The  contract  was  evidently  made  with  the 
full  knowledge  that  all  of  said  240,000  acres 
was  not  at  the  exact  point  of  diversion. 

The  Land  &  Water  Company  agreed, 
among  other  things,  in  paragraph  1  of  said 
contract,  "to  sell  shares  or  water  rights  In 
said  canal  system  from  time  to  time  as  here- 
inafter provided,  to  the  persons  filing  upon 
the  lands  hereafter  described,  and  to  the 
owners  of  other  lands  not  described  herein, 
but  which  are  susceptible  of  Irrigation  from 
this  canal  system,  said  shares  or  water  rights 
to  be  sold  on  the  terms  herein  provided,  and 
to  transfer  the  ownership,  management  and 
control  of  said  system  to  said  purchasers  of 
shares  or  water  rights  as  hereinafter  pro- 
vided." Paragraph  2  of  said  contract  con- 
tains general  specifications  for  the  construc- 
tion of  said  system,  and  contains,  among 
other  things,  the  following  provisions :  "The 
main  canals  of  this  system  shall  have  a  car- 
rying capacity  when  completed  sufficient  to 
deliver  simultaneously  one  second-foot  of  wa- 
ter to  every  eighty  acres  of  land  described  in 
this  contract,  together  with  all  other  lands 
susceptible  of  Irrigation  from  said  canals  as 
nearly  as  the  same  can  be  estimated  and 
agreed  upon  between  the  state  engineer  and 
the  engineers  of  the  second  party." 

By  the  sixth  paragraph  of  said  contract 
the  state  agrees  as  follows:  "•  •  •  That 
It  win  not  approve  any  application  for  or  fil- 
ing on  said  lands  until  the  person  or  persons 
so  applying  shall  furnish  to  the  said  board 
a  true  copy  of  the  contract  entered  into 
with  the  said  party  of  the  second  part  for 
the  purchase  of  sufficient  shares  or  water 
rights  In  said  irrigation  works."  And  the 
Land  k  Water  Company  agrees  "that  to  the 
extent  of  the  capacity  of  the  Irrigation  works, 
and  as  rapidly  as  lands  are  opened  for  entry 


I  and  settlement,  it  will  sell,  or  contract  to 
sell,  water  rights  or  shares  for  lands  to  be 
filed  upon  to  (juallfied  entrymen  or  purchas- 
ers, without  preference  or  partiality  other 
than  that  based  upon  priority  of  application." 

The  right  to  enter  Carey  act  land  is  gov- 
erned by  the  provisions  of  section  1626,  Rev. 
Codes,  and  in  paragraph  7  of  said  contract 
the  state  "agrees  to  sell  the  lands  herein  de- 
scribed to  such  persons  as  are  or  will  be  by 
law  entitled  to  file  upon  the  same  for  the 
sum  of  fifty  cents  per  acre." 

[17]  By  the  provisions  of  paragraph  8  of 
said  contract,  the  Land  &  Water  Company 
agrees  that  "It  will  sell  or  cause  to  be  sold 
to  the  person  or  persons  filing  upon  any  of 
the  lands  herein  described  or  to  the  owner 
of  other  lauds  not  described  herein,  but  sus- 
ceptible of  Irrigation  from  Its  said  canal 
system  •  •  •  a  water  right  or  share  In 
the  said  canal  for  each  and  every  acre  own- 
ed, filed  upon  or  purchased  from  the  state. 
Each  of  said  shares  or  water  rights  shall 
represent  a  carrying  capacity  in  said  canal 
sufficient  to  deliver  water  at  the  rate  of  one- 
eightieth  of  one  second-foot  per  acre,  and 
each  share  or  water  right  sold  shall  also  rep- 
resent a  proportionate  interest  In  the  said 
canal  together  with  all  rights  and  franchises 
based  upon  the  number  of  shares  finally  sold 
in  the  said  canals."  This  paragraph  of  the 
contract  is  a  specific  promise  to  sell  water 
for  state  lands. 

The  carrying  capacity  of  the  canal  Is  3.000 
second-feet.  The  appropriation  was  for  3,000 
second-feet.  The  plan  of  the  operation  of 
said  irrigation  system  after  its  completion 
also  provided  for  the  formation  of  a  corpo- 
ration to  take  over  the  title  and  ownership 
of  the  Irrigation  system ;  the  water  rights 
being  represented  by  shares  of  that  corpora- 
tion. That  corporation,  the  Canal  Company, 
was  formed  and  the  canal  system  turned 
over  to  It,  as  above  stated.  It  is  provided  In 
said  contract  after  the  canal  shall  be  turned 
over  to  the  operating  company,  as  follows: 
"  ♦  •  *  From  and  after  the  date  of  the 
formation  of  said  corporation,  the  party  of 
the- second  part  shall' sell  to  purchasera  or 
owners  of  lands  under  the  canal  system, 
shares  of  stock  of  said  corporation  upon  the 
same  terms  In  all  respects  as  hereinbefore 
provided  for  the  sale  of  water  rights  or 
shares  prior  to  the  formation  of  such  corpo- 
ration." 

In  paragraph  9  of  said  contract  It  was 
provided  that  the  certificates  of  stock  In  the 
Canal  Company  should  contain  the  following 
provisions:  "Shall  each  upon  being  issued  to 
the  purchaser  or  holder  of  land  under  the 
canal  system  be  made  to  indicate  and  define 
In  the  contract  or  certificate,  as  the  case  may 
be,  the  amount  of  water,  to  wit,  one-eightieth 
of  a  second-foot,  allotted  to  each  acre  repre- 
sented thereby  and  a  carrying  capacity  of 
the  canal  sufficient  therefor;  the  water  to 
be  delivered  from  the  canal  during  each  and 
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every  Irrigation  season,  said  amount  to  be 
measured  at  or  within  one-half  mile  of  the 
place  of  intended  use  In  such  quantities  and 
at  such  times  as  the  condition  of  the  soil, 
crops  and  weather  may  determine,  but  ac- 
cording to  such  rules  and  regulations  based 
upon  a  system  of  distribution  of  water  to  the 
Irrigators  in  turn  and  by  rotation  as  will 
best  protect  and  serve  the  Interests  of  all  the 
users  of  water  from  this  canal  system.  It  is 
agreed  that  said  system  of  distribution  by 
rotation  shall  be  devised  by  the  said  party 
of  the  second  part  and  used  by  it  during  the 
period  while  it  retains  the  management  of 
said  system,  and  that  it  shall  meet  the  ap- 
proval of  the  state  engineer." 

By  said  paragraph  i/so  of  a  second-foot  of 
water  is  allowed  to  each  acre,  but  that  allot- 
ment under  the  appropriation  of  water  would 
not  be  sutBcleut  for  a  continuous  flow  unless 
measured  at  the  point  of  diversion  of  said 
canal  at  Snake  river,  as  It  requires  3,000  sec- 
oud-feet  of  water  to  give  i/go  of  a  second- 
foot  to  each  of  240,000  acres  of  laud.  But 
it  Is  clear  from  the  whole  contract  that  i/so 
of  a  second-foot  of  water,  or  %  of  an  Inch, 
constant  flow,  could  not  be  delivered  within 
a  half  mile  of  each  160-acre  tract,  for  after 
deducting  30  i)er  cent,  for  waste  of  the  3,000 
second-feet,  there  would  be  but  2,100  second- 
feet  remaining  to  be  distributed  to  240,000 
acres  of  land,  leaving  out  of  consideration 
the  waste  water  utilized  by  said  coulee  sys- 
tem. Thus  it  is  made  to  appear  there  would 
remain  after  said  loss  but  '/j,  of  an  inch 
per  acre  constant  flow  to  be  measured  within 
a  half  mile  of  each  160-acre  tract. 

[14]  The  provisions  to  be  contained  in  said 
certificates  of  stock,  above  quoted,  if  taken 
alone,  may  be  a  little  obscure;  but  taking 
the  whole  contract  together.  It  does  not  pro- 
vide for  a  con.stant  or  continuous  flow  to 
each  80-acre  tract  of  a  cubic  foot  of  water 
per  second  of  time,  for,  as  above  shown,  said 
water  right  and  system  were  not  sufficient  to 
deliver  a  constant  flow  of  that  amount  ot 
water  after  deducting  the  loss  of  water  occa- 
sioned by  seepage  and  evaporation.  The  lat- 
ter part  of  the  last-quoted  paragraph  of  said 
contract  does  not  contemplate  that  a  con- 
stant flow  of  a  second-foot  of  water  should 
be  measured  to  each  80-acre  tract  within  one- 
half  mile  of  such  land,  but  provides  that  it 
shall  be  measured  "at  or  within  a  half  mile 
of  the  place  of  intended  use  In  such  quanti- 
ties and  at  such  times  as  the  condition  of  the 
soil,  crops  and  weather  may  determine,  but 
according  to  such  rules  and  regulations  bas- 
ed upon  a  system  of  distribution  of  water  to 
the  irrigators  in  turn  and  by  rotation  as  will 
best  protect  and  serve  the  interests  of  all 
the  users  of  water  from  this  canal  system." 

[t1]  Said  provision  clearly  contemplates 
tliat  the  irrigators  shall  use  said  water  "in 
turn"  or  "by  rotation,"  if  that  method  will 
best  protect  and  serve  the  interest  of  all 
users  of  water  from  that  system.    It  clearly 


appears  that  It  would  be  impossible,  under 
said  appropriation  and  the  canal  system,  to 
deliver  continuously  to  each  80-acre  tract 
within  said  project  one  second-foot  of  water 
per  second  of  time,  and  the  only  way  that 
each  shareholder  can  have  flve-eighths  of  an 
inch  of  water  for  each  acre  of  his  land  is 
"in  turn"  or  "by  rotation,"  as  above  shown. 
It  was  agreed  in  said  ninth  paragraph  of  the 
contract  "that  said  system  of  distribution  by 
rotation  shall  be  devised  by  the  said  party  of 
the  second  part  and  used  by  it  during  the 
period  while  It  retains  the  management  of 
said  system."  Thus  it  clearly  appears  that 
the  distribution  of  water  from  said  system 
was  intended,  if  necessity  required  it,  to  be 
by  "rotation"  upon  a  plan  to  be  devised  by 
the  I.iand  &  Water  Company,  which  right  it 
has  transferred  to  the  defendant  the  Canal 
Company. 

By  the  tenth  paragraph  of  said  contract 
the  Laud  &  Water  Company  agreed  as  fol- 
lows: "To  construct  and  until  it  shall  con- 
vey and  turn  over  the  title  and  possession 
to  the  Twin  Falls  Canal  Company,  Limited, 
to  operate  said  canal  and  malu  laterals  so 
that  water  conducted  through  the  same  may 
be  delivered  at  a  point  not  exceeding  one- 
half  mile  from  any  legal  subdivision  of  160 
acres  of  land  herein  described,  flled  upon, 
owned  or  occupied  as  aforesaid  and  to  be 
Irrigated  or  reclaimed  by  the  water  conduct- 
ed through  said  canals  and  main  laterals. 
•  •  *  It  is  hereby  agreed  that  every  pur- 
chaser of  shares  in  said  canal  or  holder  of 
stock  in  said  Twin  Falls  Canal  Company, 
Limited,  shall  be  entitled  to  have  delivered 
for  the  irrigation  of  his  land,  its  full  amount 
of  water  as  herein  provided."  This  stipula- 
tion cannot  be  complied  with  except  by  "ro- 
tation." 

Paragraph  11  of  the  contract  provided 
for  an  increase  In  the  capacity  of  the  canal 
and  for  an  enlargement  of  the  system  under 
certain  circumstances,  also  for  the  mortgag- 
ing of  the  system.  Paragraph  12  provides 
for  the  maintenance  of  the  system  and  the 
payment  of  any  deflclency  in  maintenance  by 
the  construction  company.  Paragraph  13 
provided  for  the  completion  of  the  work  in 
flve  years  and  for  a  suitable  rate  of  progress 
during  that  period  of  time.  Paragraph  14 
provided  for  forfeiture, in  case  of  noncom- 
pletlon  of  the  work. 

Under  the  provisions  of  said  contract, 
counsel  for  the  Canal  Company  contend  that 
water  rights  have  been  sold  to  the  full 
carrying  capacity  of  said  system  and  to  sell 
any  further  water  rights  would  be  in  viola- 
tion of  the  provisions  of  paragraphs  6  and  8 
of  said  contract.  The  provisions  of  said 
contract  frequently  refer  to  the  canal  ca- 
pacity and  provide  that  it  must  be  sufficient 
to  deliver  to  the  users  at  least  a  cubic  foot  of 
water  per  second  of  time  for  each  80-acre 
tract,  but  do  not  provide  for  a  continuous 
flow  of  that  amount  of  water.    The  canal. 
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under  tbfe  terms  of  saia  contract,  was  to 
have  a  carrying  capacity  at  Its  head  of  3,- 
000  second-feet.  It  is  not  disputed  that  it 
has  such  capacity.  The  Canal  Company 
now  contends  or  claims  that  a  larger  canal 
should  have  been  provided  for;  but  as  the 
canal  Is  of  the  capacity  provided  for  by  the 
contract,  a  greater  capacity  cannot  be  In- 
sisted upon  under  the  terms  of  the  contract, 
and  it  is  conceded  that  the  present  system 
Is  of  sufficient  capacity  for  the  proper  dis- 
tribution of  the  3,000  second-feet  of  water 
that  was  located  and  appropriated  at  the 
head  of  the  canal  for  the  reclamation  of  the 
land  within  said  project.  The  engineer  In 
designing  said  irrigation  system  must  have 
taken  into  consideration  the  condition  of  the 
soil  and  climate,  the  amount  of  water  nec- 
essary for  the  proper  Irrigation  of  all  of 
said  land  included  within  said  project  re- 
quired to  be  irrigated,  and  also  the  fact  that 
there  would  be  many  thousands  of  acres  in 
said  project  required  for  roads,  highways, 
railroads,  barnyards,  stackyards,  buildings, 
high  points  and  rocky  untUlable  land,  land 
along  fences,  and  other  lands  on  which  crops 
are  not  raised,  which  It  is  estimated  would 
total  about  25,000  acres.  These  facts  were 
no  doubt  considered  as  well  as  the  probable 
loss  from  evaporation,  seepage,  etc..  In  con- 
ducting the  water  to  the  place  of  Intended 
use,  and  it  was  concluded  that  3,000  second- 
feet  of  water  at  the  point  of  diversion  on 
said  canal  was  sufficient  for  that  purpose. 
The  Land  Department  of  the  United  States 
must  have  considered  those  facts  before  It 
came  to  the  conclusion  that  said  amount  of 
water  was  sufficient  to  reclaim  said  land.  If 
It  had  not  come  to  that  conclusion,  It  would 
not  have  segregated  the  land  Included  in  said 
project  on  the  showing  made  by  the  state. 
The  state  land  board  must  have  concluded 
from  those  facts  that  the  water  appropriated 
was  sufficient  for  the  reclamation  of  said 
land,  or  it  would  not  have  entered  into  said 
contract  for  the  construction  of  said  irriga- 
tion system.  And  further,  there  Is  nothing 
in  the  record  to  show  that  said  amount  of 
water  is  not  amply  sufficient  to  properly  irri- 
gate  all  of  said  land  if  used  In  turn  by  the 
owners  of  the  land  or  under  a  proper  system 
of  rotation. 

It  is  a  well-recognized  fact  that,  In  order 
to  properly  Irrigate  land,  the  irrigator  must 
have  a  proper  stream  or  head  of  water,  and 
the  question  arises  as  to  how  much  water  Is 
necessary  to  furnish  a  sufficient  head  or 
stream  for  that  purpose.  I  think  It  will  not 
be  disputed  that  an  Inch  to  the  acre,  if  meas- 
ured out  In  a  constantly  flowing  stream,  is 
not  sufficient  for  the  proper  Irrigation  of  a 
small  tract:  so  for  the  proper  Irrigation  of 
small  tracts  of  land  there  is  needed  a  head 
or  stream  of  water  of  sufficient  size  to  be 
efficlantly  handled  and  flowed  over  the  land. 
It  Is  more  convenient  and  economical  to  use 
water  In  as  large  beads  or  volumes  as  can 


be  conveniently  used  by  the  Irrigator.  Hach 
of  the  land  In  the  Snake  river  valley  is  of 
the  character  or  kind  that,  unless  you  have 
a  sufficient  head  of  water  to  rush  it  over  the 
land,  the  sandy  and  gravelly  soil  will  absorb 
all  of  It  and  not  permit  it  to  pass  on  over  the 
land.  Hence,  to  successfully  irrigate  laud, 
a  sufficient  head  of  water  is  required  to  flow 
entirely  over  the  land.  A  second-foot  of 
water,  which  consists  of  about  50  miners' 
Inches,  is  as  small  a  stream  or  head  of  water 
as  can  be  efficiently  used  in  the  irrigation 
of  the  lands  In  the  Snake  river  valley,  and 
It  would  seem  that  that  matter  was  consider- 
ed when  it  was  provided  by  said  contrcct 
that  a  second-foot,  or  50  miners'  inches  of 
water,  was  sufficient  for  an  80-acre  farm. 
The  80-acre  farm  was  apparently  the  unit 
of  measurement  used  in  desii^ilng  said  Irri- 
gation system,  and  as  appears  from  said 
contract,  the  contracting  parties  had  in  mind 
the  rotation  system,  rather  than  a  continuous 
flow  of  water.  Take,  for  Instance,  the  40- 
acre  farm,  of  which  there  are  many  within 
said  project.  The  water  right  connected 
therewith  would  consist  of  one-half  of  a 
second-foot  of  water,  or  25  inches,  and  actual 
experience  has  demonstrated,  and  the  history 
of  irrigation  in  the  state  shows,  that  40 
acres  cannot  be  successfully  irrigated  for  the 
purpose  of  raising  grain  and  hay  crops  with 
a  constant  flow  of  25  inches  of  water;  most 
of  the  soil  being  such  that  25  inches  is 
not  a  sufficient  head  to  efficiently  Irrigate  40 
acres  and  carry  the  water  entirely  over  the 
tract.  Under  the  rotation  system,  if  two 
farmers,  each  owning  a  40-acre  tract,  com- 
bine their  water,  and  each  use  it,  say  10  days 
at  a  time,  the  80  acres  could  be  Irrigated  In 
less  time  and  more  efficiently  than  if  each 
used  25  inches  separately  and  continuously. 
On  much  of  the  land  within  the  state  but 
very  little  could  be  accomplished  in  irriga- 
tion with  one-half  of  a  second-foot,  of  a  25- 
inch  flow  of  water. 

[10]  The  defense  calls  special  attention  to 
a  part  of  paragraph  8  of  the  contract,  which 
Is  as  follows:  "But  in  no  case  will  water 
rights  or  shares  be  dedicated  to  any  of  the 
lands  aforementioned  or  sold  beyond  the  car- 
rying capacity  of  the  canal  system,  nor  in 
excess  of  the  appropriation  of  the  water  as 
hereinbefore  mentioned."  And  contend  that 
that  provision  prohibits  the  sale  of  water 
beyond  the  carrying  capacity  of  the  canal 
system  or  in  excess  of  the  appropriation  of 
water;  also,  that  excessive  water  rights 
have  already  been  sold  because  of  the  loss  in 
the  canal  system  of  30  per  cent,  by  seepage 
and  evaporation;  that  the  water  users  have 
a  right  to  i/so  of  a  second-foot  per  acre,  con- 
tinuous flow,  to  be  measured  at  a  point  T^th- 
in  a  half  mile  of  each  160-acre  tract;  and 
that  on  account  of  this  loss  In  th#  •"inal 
each  water  user  cannot  receive  a  constant 
flow  of  i/so  of  a  second-foot  per  acre.  That 
provision   of   the   contract   prohibits   water 
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rights  or  shares  to  be  dedicated  to  any  of 
the  lands  Included  within  said  project  or 
sold  for  any  lands  beyond  the  carrying  ca- 
pacity of  the  ditch,  and  also  in  excess  of  the 
appropriation  of  said  3,000  second-feet  of 
water.  It  prohibits  the  sale  of  more  than 
i/go  of  a  second-foot  per  acre,  to  any  of  said 
lands,  and  also  prohibits  the  sale  of  any 
part  of  said  3,000  second-feet  of  water  for 
the  irrigation  of  lands  outside  of  said  proj- 
ect, as  said  contract  clearly  contemplates 
that  said  appropriation  of  water  shall  be  de- 
voted exclusively  to  the  irrigation  of  lands 
within  said  project  The  contention  that  it 
Is  impossible  to  furnish  each  settler  contin- 
uously with  i/so  of  a  second-foot  for  each 
acre  is  correct.  Said  contract  provides  for 
a  ditch  capacity  of  i/so  of  a  second-foot  per 
acre,  and  it  also  provides  for  a  system  of 
rotation  instead  of  a  continuous  flow,  and  it 
does  not  appear  that  under  a  proper  system 
of  I'otation  there  would  be  any  difficulty  In 
delivering  i/go  of  a  second-foot  per  acre,  or 
amply  sufficient  water  for  the  proper  Irriga- 
tion of  such  land. 

Counsel  contends  that  rotation  means  trou- 
ble, expense,  and  annoyance,  and  ought  not 
to  he  forced  without  necessity,  and  that  the 
rotation  system  Is  merely  permissive,  not 
obligatory.  Under  the  provisions  of  para- 
graph 9  of  said  contract,  the  water  to  be  de- 
livered from  the  canal  during  each  season 
Is  required  to  be  delivered  in  such  quantities 
and  "at  such  times  as  the  condition  of  the 
soil,  crops  and  weather  may  determine,  but 
according  to  such  rules  and  regulations 
based  upon  a  system  of  distribution  of  wa- 
ter to  the  Irrigators  In  turn  and  by  rotation 
as  will  best  protect  and  serve  the  interests 
of  all  the  users  of  the  water  from  this  canal 
system."  Said  provisions  are  obligatory.  A 
continuous  flow  is  not  obligatory.  The  Ca- 
nal Company  does  not  deny  that  under  a 
proper  system  of  rotation  there  would  be 
ample  water  to  properly  irrigate  all  of  said 
land,  but  contend  that  each  user  Is  entitled 
to-  a  continuous  flow.  There  is  nothing  in 
that  contention.  Under  the  contract  the  In- 
terest of  the  settler  is  a  proportionate  inter- 
est in  the  entire  canal  system  and  the  water 
appropriation.  If  there  is  a  loss,  he  must 
stand  his  proportionate  part.  3,000  second- 
feet  of  water  was  appropriated  for  240,000 
acres  of  land,  or  i/go  of  a  second-foot  per 
acre  at  the  point  of  diversion.  The  contract 
required  the  canal  to  have  in  all  of  its  parts 
a  capacity  of  i/so  of  a  second-foot  per  acre. 
'The  water  was  required  to  be  delivered  at  a 
point  within  one-half  mile  of  each  180-acre 
tract  during  the  irrigating  season,  and  the 
amount  and  manner  of  delivery  was  to  be  In 
such  quantities  and  at  such  times  as  the 
condition  of  the  soil,  crops,  and  weather  may 
determine,  and  according  to  rules  and  regu- 
lations based  upon  a  system  of  distribution 
in  turn  and  by  "rotation"  such  as  would 
best  protect  and  serve  the  Interests  of  the 
.users.    The  maximum  amount  of  water  pro- 


vided for  18  t/s»  of  a  second-foot  per  acre. 
The  user's  right  to  water  up  to  the  maxi- 
mum of  %  of  an  Inch  per  acre  depends  upon 
his  actual  necessity  for  the  production  of  his 
crops,  and  the  only  method  under  the  con- 
tract by  which  he  could  receive  that  amount 
would  be  by  the  rotation  system. 

It  is  suggested  by  counsel  that  the  settler 
should  be  given  substance  under  this  con- 
tract, and  not  shadow;  water,  and  not  car- 
rying capacity  In  the  canal  system.  The  set- 
tler is  entitled  to  receive  just  -what  the  con- 
tract entitles  him  to  receive — nothing  more, 
nothing  less.  At  the  very  outset,  3,000  sec- 
ond-feet of  water,  measured  at  the  point  of 
diversion,  was  appropriated  for  the  Irriga- 
tion of  said  240,000  acres  of  land.  If  In  the 
delivery  of  said  water  there  is  a  loss  of  30 
per  cent.,  the  settler  must  bear  his  propor- 
tionate share  of  the  loss,  and  if  he  insists 
on  a  continuous  flow,  he  would  only  be  en- 
titled to  seven-sixteenths  of  an  inch  per  acre, 
as  a  loss  of  30  per  cent,  would  reduce  five- 
eighths  of  an  Inch  to  seven-sixteenths,  save 
what  Is  added  by  the  collection  of  waste  wa- 
ter under  the  coulee  system.  Under  the  ro- 
tation system,  however,  he  no  doubt  would 
receive  at  least  five-eighths  of  an  inch  per 
acre,  and,  as  we  view  It,  could  receive  one 
Inch  per  acre  and  would  be  able  to  irrigate 
his  land  In  much  less  time  with  that  amount 
than  with  five-eighths  of  an  inch.  While  the 
rotation  system  may,  as  suggested  by  counsel 
for  defendant,  mean  "trouble,  expense  and 
annoyance,"  it  nevertheless  has  its  advan- 
tages and  Increases  the  duty  of  water. 

This  court  said,  in  Helphrey  v.  Perrault, 
12  Idaho,  451,  86  Pac.  417:  "Rotation  In  irri- 
gation undoubtedly  tends  to  conserve  the  wa- 
ters of  the  state  and  to  Increase  and  enlarge 
their  duty  and  service,  and  is,  consequently, 
a  practice  that  deserves  encouragement  in  so 
far  as  It  may  be  done  within  legal  bounds." 

[12]  The  economical  use  of  water  in  irri- 
gation Is  of  great  importance  to  the  state, 
and  under  the  provisions  of  section  3293, 
Rev.  Codes,  the  users  of  water  are  prohibit- 
ed from  using  more  than  good  husbandry 
requires  for  the  crop  or  crops  they  cultivate. 
The  duty  of  careful  and  economical  use  of 
water  is  one  that  by  statute  as  well  as  pub- 
lic policy  Is  Imposed  upon  every  water  user, 
and  under  the  various  Carey  act  projects  in 
this  state  provisions  have  been  made  for  the 
conservation  and  best  use  of  the  water  sup- 
ply and  to  make  it  perform  as  high  a  duty 
as  possible,  and  if  the  rotation  system  more 
nearly  accomplishes  that  purpose.  It  should 
be  adopted. 

In  Water  Rights  In  Western  States,  by 
Wlel  (page  268),  the  author  says:  "The  prac- 
tice of  rotation  Is  becoming  more  frequent, 
by  which  several  approprlators  pool  their 
rights  and  use  the  whole  for  periods  of  time, 
and  this  often  accomplishes  a  more  economi- 
cal use  of  the  water."  See,  also.  Mills'  Irri- 
gation Manual,  $  87. 

The  use  of  water  under  the  rotation  sys- 
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tern  ifl  approred  by  hlgb  engineering  an- 
thorlties.  Buckley,  In  bis  work  entitled 
Tbe  Irrigation  Works  of  India  (page  282), 
says:  "Tlie  most  wasteful  system  of  irri- 
gation possible  Is  tbat  under  wbicb  all 
branch  canals,  distributaries,  and  village 
cbannels  are  In  use  continuously  and  the 
available  supply  Is  slowly  dribbling  into  tbe 
fields.  [Tbia  is  tbe  system  insisted  on  by 
tbe  defendant  Canal  Company.]  Tot  not 
only  is  tbe  actual  loss  of  water  greater,  but 
under  tbis  system  tbere  is  also  this  further 
disadvantage,  tbat  tbe  velocities  in  all  tbe 
distributaries  and  minor  channels  are  re- 
duced and  tbe  silt  in  tbe  water,  which  at 
these  points  of  tbe  system  is  nearly  always 
advantageous  to  tbe  fields,  is  largely  de- 
posited in  the  cbannels,  and  not  carried  on 
to  tbe  cultivated  ground.  Tbe  system  of 
Irrigation  by  rotation  or  by  tatlls,  as  it  is 
called  in  Upper  India,  Is  of  great  advan- 
tage, not  only  in  checking  tbe  loss  of  wa- 
ter in  tbe  channel,  but  in  teaching  econom- 
ical irrigation  to  tbe  cultivators  and  in  in- 
suring an  equitable  division  of  the  supply 
among  the  people." 

Sir  Hanbury  Brown,  in  bis  work  on  irri- 
gation (pages  214,  216,  and  217),  says: 
"When  tbe  supply  of  water  is  not  In  excess 
of  tbe  demand,  an  economical  and  Just  dis- 
tribution depends  more  on  correct  methods 
of  administration  than  on  the  perfection 
and  completeness  of  tbe  regulating  works. 
All  countries  that  have  practiced  Irrigation 
on  a  large  scale  have  found  it  necessary  to 
adopt  some  system  of  'rotation'  whereby  wa- 
ter is  alternately  supplied  and  withheld  for 
fixed  periods.  •  •  *  The  advantages  of 
such  a  system  are  many:  By  concentrating 
the  available  supply  in  half  or  a  third,  or  a 
less  fraction  of  tbe  canals,  and  giving  the 
whole  of  It  to  the  section  whose  turn  it  Is 
to  take,  water,  tbe  Irrigation  is  made  easy 
in  consequence  of  the  higher  water  levels 
produced  in  tbe  canals.  At  tbe  same  time, 
in  tbe  other  sections  which  are  not  re- 
ceiving water,  the  danger  of  the  canals 
causing  water-logging  of  the  soil  is  removed 
and  they  are  either  empty  or  flowing  at  a 
low  level.  The  crops  require  water  at  cer- 
tain intervals,  and  not  continuously.  It  Is 
better  for  them,  as  soon  as  they  have  re- 
ceived a  watering,  that  tbe  water  supply 
should  be  shut  ofT  from  their  neighborhood, 
so  tbat  all  excess  of  water  over  and  above 
tbat  used  up  or  absorbed  may  be  got  rid  of, 
and  not  be  allowed  to  stagnate.  Irrigation 
by  rotation,  moreover,  is  a  system  tbat  con- 
duces to  economy  of  water.  For  the  wa- 
ter is  delivered  Just  where  and  when  it  is 
wanted  for  irrigation,  and  is  therefore  not 
allowed  to  run  to  waste.  Tbe  loss  from 
evaporation  and  absorption  is  less,  as  tbe 
water  is  spread  out  over  a  leas  extent  of 
canals."  See,  also,  Wilson's  Irrigation  En- 
gineering, i  67. 

The  rotation  system  is  recognized  by  the 
leading  writers  on  irrigation  and  Irrigation 


engineering  aa  a  most  effldent  and  desir- 
able method  and  as  producing  tbe  highest 
duty  of  water  of  any  method  in  use. 

Said  contract  provides  for  a  ditdi  capac- 
ity sufficient  to  furnish  to  each  landowner 
at  least  t/io  of  a  second- foot  of  water  for 
each  acre  of  land.  That  amount  of  dltdi 
capacity  may  be  ntllized  by  adopting  tbe 
rotation  system,  but  otherwise  it  could  not 
be  utilized,  for  after  deducting  a  loss  of  30 
per  cent  from  the  S,pOO  second-feet  appro- 
priated, there  would  not  be  sufficient  water 
to  fill  the  canal  and  its  laterals  to  its  foil 
capacity  at  any  considerable  distance  be- 
low its  head;  but  by  the  rotation  system, 
the  full  capacity  of  the  ditches  may  be 
used  by  those  who  are  using  tbe  laterals 
under  said  system.  Said  contract  provides 
for  rotation  in  the  use  of  water,  and  this 
court  held,  in  Helphrey  v.  Perraolt,  12  Ida- 
ho, 451,  86  Pac.  417,  tbat  where  several  par- 
ties agree  among  themselves  to  unite  in 
interest  and  Jointly  apply  as  one  applicant 
for  water  for  irrigation  purposes  to  use  the 
same  In  rotation,  such  a  contract  was  legal 
and  would  be  enforced  by  the  courts  al- 
though there  was  no  statute  providing  for 
use  by  rotation.  If  each  user  cannot  re- 
ceive sufficient  water  for  the  irrigation  of 
his  land  by  a  constant  flow  of  bis  propor- 
tionate share  of  the  water  in  said  canal, 
but  can  receive  sufficient  by  rotation,  tliat 
system  should  be  used. 

[11]  Recurring  again  to  the  rotation  sys- 
tem, which  is  provided  for  by  said  contract, 
and  conceding  tbat  there  is  a  loss  of  30  per 
cent  by  seepage  and  evaporation,  and  con- 
ceding that  tbe  coulee  system  referred  to 
does  not  increase  tbe  duty  of  water,  by  the 
rotation  system  each  landowner  could  re- 
ceive more  than  bis  full  quota  of  vrater 
more  than  half  of  tbe  time  during  tbe  irri- 
gating season.  To  Illustrate:  Conceding 
that  the  loss  is  30  per  cent,  there  would  re- 
main in  said  canal  2,100  second-feet  of  wa- 
ter available  for  distribution  among  the 
landowners,  which  would  be  sufficient  to 
furnish  each  landowner  10  days  out  of  20 
with  at  least  one  inch  of  water  to  the  acre 
upon  the  lands  on  which  crops  could  be 
grown.  However,  be  tliat  as  it  may,  it  does 
not  appear  from  the  record  but  that  there  is 
ample  water  for  the  irrigation  of  every 
acre  of  said  land;  and  even  if  tbere  is  not. 
under  the  provisions  of  said  contract  eadb 
landowner  owns  a  proportionate  part  of 
said  Irrigation  system  and  said  water,  and 
in  times  of  shortage  he  is  only  entitled  to 
receive  his  proportionate  share  of  the  wa- 
ter. The  water  supply  for  said  system  has 
been  decided  by  tbe  state  authorities  to  be 
sufficient  to  amply  irrigate  all  of  tbe  land 
within  said  project  and  there  is  nothing 
in  the  record  that  contravenes  tbat  view. 
While  it  is  made  to  appear  tbat  tbe  set- 
tler cannot  receive  a  constant  flow  of  % 
of  an  inch  of  water,  or  i/so  of  a  second- 
foot  per  acTflk   it  is  not  made  to  appear 
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that  by  a  proper  metbdd  of  dlatrtbiltinK 
the  water  in  torn  or  by  "rotation"  that  said 
3,000  second-feet  of  water  appropriated  for 
said  project  is  not  amply  Buffldent  to  re- 
claim all  of  the  land  within  said  tract  And 
further,  under  said  contract,  the  settler 
owns  a  proportionate  share  of  said  canal 
system  and  tbe  water  appropriated  for  the 
irrlKation  of  the  land  within  said  project. 
For  the  reasons  above  given,  the  writ  of 
mandate  prayed  for  must  issue,  directing 
tbe  Canal  Company  to  sell  and  transfer 
to  the  plaintiff  tbe  shares  of  water  stock 
applied  for,  for  the  Irrigation  of  the  land 
purchased  from  tbe  state,  and  to  furnish 
him  water  therefor.  Costs  of  this  proceed- 
ing are  awarded  to  tbe  plaintiffs. 

AILSHIE,  J.,  concurs. 

On  Rehearing. 

AILSHIE,  J.  On  petition  of  defendant  the 
Twin  Falls  Canal  Company,  a  rehearing  was 
granted  in  order  that  tbe  case  might  be  ar- 
gued to  the  court  with  a  full  bench.  Counsel 
have  filed  exhaustive  briefs  and  made  oral 
arguments,  and  we  have  again  given  the  mat- 
ter very  careful  consideration  and  are  satis- 
fied that  tbe  writ  should  issue.  The  order 
for  the  writ  Is  made  on  tbe  following 
grounds : 

(1)  The  contract  for  the  construction  of  tbe 
irrigation  works  and  system  specially  pro- 
vided that  a  proportionate  share  of  the  wa- 
ter appropriation  of  3,000  second-feet  was 
dedicated  to  sections  16  and  36  and  such  oth- 
er lands  as  the  state  might  own  within  the 
bounds  of  the  segregation,  and  that  the  pur- 
chasers of  such  lands  should  be  entitled  to 
purchase  a  water  right  for  $10  less  per  acre 
than  would  be  charged  to  purchasers  of  gov- 
ernment land. 

(2)  The  Twin  Falls  Canal  Company  was  or- 
ganized under  and  in  conformity  with  the 
provisions  of  the  contract  between  the  state 
and  tbe  Twin  Falls  Land  &  Water  Company, 
and  is  charged  with  the  terms  and  conditions 
of  that  contract  in  so  far  as  they  provide  for 
tbe  sale  of  water  rights. 

(3)  The  Twin  Falls  Canal  Company  having 
received  and  taken  over  the  system  and  as- 
sumed the  duty  and  obligation  of  operating 
tbe  same  and  selling  water  rights  cannot, 
in  this  proceeding,  raise  any  question  as  to 
the  failure  of  the  construction  company  to 
comply  with  tbe  contract  in  tbe  manner  of 
constructing  tbe  works  and  system  or  fur- 
nishing sufiicient  water  to  comply  with  its 
contract. 

(4)  That  where  the  Twin  Falls  Canal  Com- 
pany accepted  and  took  over  the  canal  sys- 
tem and  undertook  tbe  operation  thereof,  it 
received  the  unsold  shares  of  stock  in  the 
company  amounting  to  42,174.51  and  agreed 
in  writing :  "That  the  assignment  and  trans- 
fer by  the  second  party  of  said  42,174.51 
shares  of  stock  as  evidenced  by  said  cer- 


tificate No.  1,£1»  in  said  Twin  FaUs  Canal 
Company  is  made  by  said  second  party  and 
received  by  the  first  party  with  tbe  under- 
standing and  agreement  that  the  same  shall 
be  sold  and  disposed  of  and  shall  be  subject 
to  all  of  the  terms  and  conditions  set  forth 
in  that  certain  contract  made  and  entered  in- 
to between  the  said  state  of  Idaho  as  first 
party  and  the  said  Twin  Falls  Land  ft  Wa- 
ter Company  as  second  imrty,  bearing  date 
January  2,  1908,  subject,  however,  to  any 
amendments  or  modification  of  said  contract 
as  to  the  price  of  water  rights  under  said 
system  itrhich  have  been  heretofore  made 
with  tbe  consent  of  the  state  board  of  land 
commissioners  of  the  state  of  Idaho,  or  that 
may  hereafter  be  so  made,  and  provided  that 
in  no  event  shall  said  shares  of  Stock  be  sold 
at  a  price  less  than  $26.00  per  share  where 
tbe  water  right  evidenced  by  the  same  is  to 
be  used  upon  Carey  act  lands,  and  at  not 
lees  than  fl5.60  where  the  water  right  evi- 
denced by  tbe  sale  Is  to  be  used  upon  state 
lands,"  etc. 

(5)  Tliat  the  company  is  bound  to  employ 
the  most  enonomlcal  method  possible  in  the 
distribution  of  water  from  its  canal  and  sys- 
tem, and  if  necessary  adopt  a  system  of  rota- 
tion, and  that  it  is  not  shown  by  tbe  plead- 
ings that  under  such  a  system  of  distribu- 
tion there  is  not  sufficient  water  to  supply 
all  consumers  and  furnish  the  plaintiff  tbe 
amount  demanded. 

(6)  That  the  plaintiff  West  is  a  purchaser 
from  the  state  of  a  portion  of  a  section  num- 
bered 16,  situated  within  tbe  segregation 
covered  by  this  irrigation  system. 

Tbe  writ  will  Issue  in  accordance  with  tbe 
prayer  of  the  complaint.    No  costs  awarded. 

SULLIVAN,  J.,  concurs. 

STEWART,  C.  J.  (dissenting).  I  am  un- 
able to  concur  with  the  majority  opinion  in 
either  tbe  conclusion,  or  tbe  reasons  upon 
which  such  conclusion  is  based.  From  a 
careful  examination  of  tbe  pleadings  in  this 
case  and  the  entire  record,  I  am  satisfied 
that  my  Associates  have  reached  their  con- 
clusion upon  a  wrong  theory  of  the  plead- 
ings, and  by  overlooking  and  disregarding 
the  plain  provisions  of  the  contract.  The 
general  statement  of  tbe  case  as  made  by 
Justice  SULLIVAN  will  be  accepted,  except 
in  tbe  particulars  in  which  tbe  statement  of 
facts  api)ears  not  to  be  in  accord  with  the 
allegations  of  the  pleadings. 

Tbe  real  controversy  in  this  case  is  wheth- 
er a  water  right,  purchased  by  a  settler  upon 
land  under  the  contract  between  the  Twin 
Falls  Land  &  Water  Company  and  the  state, 
is  entitled  to  receive  water  specified  in  such 
contract,  at  tbe  point  of  diversion  of  the 
waters  by  the  Twin  Falls  Land  &  Water 
Company  from  Snake  river,  or  whether  such 
water  shall  be  delivered  to  tbe  purchaser 
within  one-half  mile  of  the  land  where  the 
same  Is  to  be  used. 
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Jnstlce  SULLIVAN  In  his  opinion  bolds, 
as  I  understand  it,  tbat  a  settler  under  a 
Carey  act  reclamation  project,  when  he  pur- 
chases a  water  right,  acquires  the  right  to 
use  upon  the  land  for  which  such  water  is 
to  be  applied,  the  proportion  of  water  divert- 
ed, in  the  ratio  that  the  quantity  diverted 
beaTB  to  the  aggregate  acreage  segregated, 
and  It  is  particularly  his  conclusion  upon 
this  point  and  the  process  of  reasoning  adopt- 
ed in  arriving  at  that  conclusion  to  wUch  I 
cannot  agree  in  this  case. 

A  settler's  right  to  the  use  of  water  un- 
der the  irrigation  system  of  the  Twin  Falls 
Land  &  Water  Company  should  be  determin- 
ed in  this  case  by  the  contract  entered  into 
between  the  state  of  Idaho  and  the  Twin 
Falls  Land  &  Water  Company  on  the  2d  day 
of  January,  1903,  and  the  certificate  of  sale 
of  a  water  right  under  such  contract,  and 
it  is  upon  this  contract  and  such  certificate 
of  sale  of  water  right  that  I  am  led  to  be- 
lieve that  my  Associates  have  misconstrued 
the  contract  made  l)etween  the  state  and  the 
water  company,  and  have  been  forced  to 
malce  a  new  contract  which  was  not  intend- 
ed by  the  parties. 

In  my  opinion  it  is  clearly  provided  by  the 
act  of  Congress  Imown  as  the  Carey  act,  and 
lilcewlse  provided  by  the  statute  of  this 
state,  that  when  a  settler  upon  Carey  act 
land  purchases  a  water  right  from  the  com- 
pany organized  for  the  purpose  of  providing 
water  for  the  reclamation  of  such  land,  that 
such  water  right  must  be  sufficient  in  volume 
for  the  complete  irrigation  and  reclamation 
of  the  particular  tract  of  land  for  which 
such  water  is  purchased.  Act  Aug.  18,  1894, 
c  301,  I  4,  28  Stat.  422  (U.  S.  Comp.  St.  1901, 
p.  1554)  6  Fed.  St.  Ann.  397;  Rev.  Codes,  i 
1628.  And  to  acquire  title  to  such  land, 
proof  must  be  made  of  "reclamation,  settle- 
ment, and  occupation,  which  proof  shall  em- 
brace evidence  that  he  is  the  owner  of  shares 
in  the  works  which  entitle  him  to  a  water 
right  for  his  entire  tract  of  land  sufficient 
in  volume  for  the  complete  irrigation  and 
reclamation  thereof." 

The  contract  made  between  the  state  of 
Idaho  and  the  Laud  &  Water  Company 
(paragraph  8)  provides:  "Said  party  of  the 
second  part  further  agrees  and  undertakes 
that  it  will  sell  or  cause  to  be  sold  to  the 
l)erson  or  persons  filing  upon  any  of  the 
lands  herein  descril)od  or  to  the  owner  of 
other  lands  not  desorllied  herein,  but  sus- 
ceptible of  irrigation  from  said  canal  sys- 
tem, by  good  and  snlflcient  contract  of  sale 
with  right  of  possession  and  enjoyment  by 
the  purchaser  pendluj;  its  fulflUment,  a  wa- 
ter right  or  share  in  the  said  cuual  for  each 
and  every  acre  owne<l.  filed  upon  or  purchas- 
ed from  the  state.  Each  of  said  shares  or 
water  rights  shall  represent  a  carrying  ca- 
pacity in  said  canal  sulHclent  to  deliver  wa- 
ter at  the  rate  of  oue-elghrieth  of  one  sec- 
ond-foot per  acre  and  each  share  or  water 
right  sold  or  contracted  as  herein  provided 


shall  also  represent  a  proportionate  interest 
in  the  said  canal,  together  with  all  rights 
and  franchises  based  upon  the  number  of 
shares  finally  sold  in  the  said  canal."  And 
it  is  further  provided  In  said  contract:  "The 
certificate  of  sale  of  water  rights  and  the- 
certificates  of  shares  of  stock  of  the  Twin. 
Falls  Canal  Company,  Limited,  sliall  each 
upon  being  issued  to  the  purchaser  or  hold> 
er  of  land  under  the  canal  system,  be  made- 
to  indicate  and  define  in  the  contract  or  cer- 
tificate as  the  case  may  be,  the  amount  of 
water,  to  wit,  one-eiglitietb  of  a  second-foot 
allotted  to  each  acre  represented  thereby, 
and  a  carrying  capacity  of  the  canal  snffl- 
dent  therefor,  the  water  to  be  delivered 
from  the  canal  during  each  and  every  irriga- 
tion season,  said  amount  to  be  measured  at 
or  within  one-half  mile  of  tlie  place  of  In- 
tended use."  And  also:  "It  is  hereby  agreed 
that  every  purchaser  of  shares  in  said  canal 
or  holder  of  stock  In  said  Twin  Falls  Canal 
Company,  Limited,  sliall  be  entitled  to  have- 
delivered  for  the  Irrigation  of  his  land,  its 
full  amount  of  water  as  herein  provided." 
And  that:  "In  no  case  will  water  rights  or 
shares  be  dedicated  to  any  of  the  lands 
aforementioned  or  sold  beyond  the  carrying 
capacity  of  the  canal  system,  nor  in  excess 
of  the  appropriation  of  the  water  as  herein- 
before mentioned." 

These  provisions  of  the  contract  clearly 
provide  that  the  purchase  of  a  water  right 
will  convey  to  the  purchaser  a  proportionate- 
linterest  in  the  entire  canal  system,  and  that 
such  interest  is  a  proportionate  interest  bas- 
ed upon  the  number  of  shares  finally  sold  in 
said  canal.  But  nowhere  does  the  contract 
provide  that  the  purchaser  shall  acquire  a 
proportionate  interest  in  the  water,  but  the 
contract  does  provide  that  the  purcliaser  of 
a  water  right  shall  receive  under  such  pur- 
chase a  maximum  amount  of  water  drtirer- 
ed  irlthin  one-half  mile  of  the  plaei-  of  in- 
tended uge,  to  Kit.  i/so  second-foot  per 
acre;  and  the  contract  further  provides  that 
when  water  rights  or  shares  of  water  shall 
be  sold  and  dedicated  to  lands,  to  the  ex- 
tent of  the  carrying  capacity  of  the  canal, 
there  can  be  no  longer  any  further  rights 
sold  or  disiwsed  of.  These  various  provi- 
sions of  the  contract  indicate  that  the  state 
board  clearly  had  in  mind  the  act  of  ('ou- 
gress  granting  Carey  act  land.*,  and  the  pro- 
visions of  the  statute,  and  to  secure  a  <-ohi- 
pllnnce  with  the  law  clearly  fixed  and  de- 
termined in  the  contract  the  umxiiuuui 
amount  of  water  necessarily  requlre<l  by  the 
purchaser  to  reclaim  such  land,  and  such 
quantity  of  water  as  would  enable  the  pur- 
chaser to  make  proof  in  accordance  with  the 
law;  and  also  fixed  a  place  where  the  wa- 
ter should  be  delivered  for  use  ui>oii  the  land 
and  fixed  a  ma.viumm  quantity  to  be  deliv- 
ered at  a  point  one-half  mile  from  the  place 
of  intended  use.  The  state  land  lioard  In 
making  this  contract  intended  that  there 
should  be  no  reason  to  question  the  possiblU* 
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ty  of  a  purchaser  of  a  water  right  being  com- 
pelled to  sustain  the  loss  by  seepage  and 
evaporation  that  must  necessarily  follow  the 
transportation  of  water  from  the  point  of  di- 
version to  the  place  of  use,  and  to  require  a 
maximum  amount  to  be  delivered  at  or  near 
the  land  to  be  applied  and  dedicated  to  the 
use  and  cultivation  of  soch  land  In  the  recla- 
mation thereof. 

While  It  l8  tme  that  section  8288  of  the 
Rev.  Codes  Is  not  a  part  of  the  statute  which 
provides  for  reclaiming  lands  under  the  Car- 
ey act  project,  yet  I  Bee  no  reason  why  the 
principle  announced  in  this  statute  should 
not  be  applied  to  contracts  to  deliver  a  cer- 
tain amount  of  water,  made  with  the  con- 
etmctlon  company  under  the  statute  author- 
izing contracts  between  the  state  and  a  con- 
struction company,  under  the  Carey  act  proj- 
ect This  statute  provides:  "Any  person, 
association  or  corporation  which  may  con- 
tract to  deliver  a  certain  quantity  of  water 
to  any  party  or  parties,  shall  deliver  the 
same  to  such  party  or  parties,  together  with 
a  reasonable  and  necessary  allowance  for 
loss  by  evaporation  and  seepage,  at  some  con- 
venient point  on  the  main  ditch,  canal  or 
reservoir  of  said  person,  association  or  cor- 
poration, or  any  branch  or  lateral  thereof 
belonging  to  the  owner  or  owners  of  such 
ditch,  canal  or  reservoir."  Whether  this 
statute  is  a  part  of  the  law  governing  cases 
of  the  class  Involved  in  this  suit  may  be  a 
doubtful  question,  yet  In  principle  Its  provi- 
sions are  reasonable,  fair,  and  Just.  Under 
this  principle  the  company  making  the  con- 
tract to  deliver  water  must  deliver  the  same 
as  contracted,  and  at  the  ])olnt  stipulated  in 
the  contract,  and  it  is  incumbent  upon  the 
company  to  t)ear  all  shrinkage  which  may 
occur  from  the  point  of  appropriation  to  the 
place  of  delivery  for  use.  And  in  this  case, 
imder  the  contract  the  place  of  measurement 
Is  one-half  mile  froui  the  lauds  of  the  pur- 
chaser, and  the  necessity  or  requirement  of 
such  amount  for  use  ui>on  the  land  can  be 
determined  only  by  proiJer  proof,  and  can- 
not be  determined,  as  stated  in  the  majority 
opinion,  as  a  matter  of  law.  There  is  no 
question  in  my  mind  but  that  the  state  board 
intended,  and  that  every  purchaser  who  pur- 
chased a  water  right  for  the  reclamation  of 
land  under  the  Twin  Falls  tract  believed 
and  perfectly  understood,  that  a  purchaser 
of  a  water  right  was  entitled  to  receive  the 
amount  of  water  specified  in  the  contract 
made  between  the  board  and  tlie  Twin  Falls 
Laud  &  Water  Company,  and  that  such  wa- 
ter should  be  delivered  within  one-half  mile 
of  his  tract,  and  that  he  was  thereby  assur- 
ed that  such  quantity  of  water  to  the  extent 
of  his  necessary  needs  would  be  so  delivered 
to  him,  and  it  was  the  right  he  purchased. 

This  provision  of  the  contract  in  my  Judg- 
ment, however,  does  not  mean  that  a  pur- 
chaser of  a  water  right  under  a  Carey  act 
project  shall  have  or  receive,  or  is  entitled  to 
receive,  a  constant  flow  of  water,  winter  and 


summer,  and  all  seasons  of  the  year,  and 
all  days  in  the  year  and  all  hours  In  the  day 
or  night,  but  that  he  shall  have  what  the 
contract  specifies  whenever  he  requires  such 
water  for  a  beneficial  use.  It  must  be  recog- 
nized in  this  case,  as  in  all  water  cases,  that 
a  party  who  has  purchased  a  water  right  in 
any  system  of  irrigation  acquires  the  right 
only  of  using  the  water  purchased,  when 
necessary  for  the  use  for  which  the  same  to 
purchased.  He  cannot  require  the  delivery 
of  such  water  In  order  that  it  may  run 
promiscuously  and  l>e  wasted;  he  cannot 
demand  it  and  compel  its  delivery  simply  be- 
cause he  makes  the  demand,  if  he  has  no 
use  for  It;  and  it  was  not  Intended  by  any 
constitutional  provision,  and  it  is  not  re- 
quired by  any  provision  of  the  statute,  that 
a  corporation  or  individual,  who  sells  or 
rents  water  or  contracts  for  the  sale  or 
rental  of  water,  can  be  compelled  to  deliver 
water  to  one  who  has  purchased  the  same, 
when  there  is  no  beneficial  or  necessary  use 
to  which  the  purchaser  Intends  to  apply  such 
water.  The  public  waters  of  the  state  must 
necessarily  be  used  for  a  beneficial  use,  and 
it  is  the  duty  of  the  courts  in  adjudicating 
water  rights  and  the  necessity  for  the  use, 
to  determine  such  rights  according  to  the 
beneficial  use  made  of  such  waters ;  and  In 
considering  the  contract  involved  in  this  case 
I  have  dealt  with  it  throughout  this  opinion 
with  reference  to  the  use  made  of  such  wa- 
ter under  the  purchase  of  shares  of  stock 
from  the  contracting  company.  This  use  is 
clearly  recognized  by  law  and  also  by  the 
contract  involved  in  this  case,  by  provisions 
relating  to  the  rotation  of  water,  as  will  be 
referred  to  later  on  in  this  opinion. 

It  is  stated  in  the  majority  opinion  that 
the  Land  &  Water  Company  made  a  pro- 
posal for  the  construction  of  irrigation 
works,  and  that  the  South  Side  canal  should 
have  a  length  of  65  miles,  and  that  the  ca- 
pacity of  the  ditch  was  3,000  secoud-feet, 
and  accompanying  such  proposal  was  a  wa- 
ter right  location  for  3,000  secoud-feet  of  the 
waters  of  Snake  river,  and  that  such  i)ro- 
posal  was  referred  to  the  state  engineer  un- 
der the  statute,  and  that  the  state  eugiueer 
reported  that  the  area  of  the  land  to  be  ir- 
rigated on  the  south  side  of  the  river  under 
the  canal  system  Involved  in  this  case  wa.s 
about  240,000  acres,  and  that  for  the  irrigii- 
tion  of  this  land  a  water  right  notice  had 
been  filed  for  3,000  second-feet,  and  that  the 
water  stipply  would  be  sufficient  to  irrigate 
the  lands  during  all  seasons,  and  that  upon 
such  proposal  and  report  240,000  acres  of 
land  was  segregated  under  the  act  of  Con- 
gress, and  that  these  reasons,  together  with 
the  fact  that  some  18,000  acres  of  land  with- 
in the  project  was  state  land,  were  the  prime 
reasons  why  the  state  land  board  entered  in- 
to the  contract  of  January  2,  1903,  and  in- 
tended In  so  doing  to  provide  that  the  3,000 
cubic  feet  of  water  approi)rlated  from  the 
Snake  river  by  the  Land  &  Water  Company 
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sbould  be  applied  and  used  upon  240,000 
acres  of  land  segregated,  and  that  sucb  ap- 
propriation was  sufficient  In  quantity  to 
properly  Irrigate  and  reclaim  the  full  240,- 
000  acres  of  land.  While  the  above  facts 
are  correct,  the  conclusion  therefrom  reach- 
ed in  the  opinion  does  not  follow,  and  an 
examination  of  the  allegations  of  the  plead- 
ings in  this  case  does  not  support  this  con- 
tention, but,  on  the  contrary,  shows  that 
such  was  never  intended  by  the  state  en- 
gineer or  the  state  board.  The  report  of  the 
engineer,  neither  in  the  language  used  nor 
by  implication,  states  the  quantity  of  water 
required  to  irrigate  each  acre  of  the  propos- 
ed tract,  or  the  quantity  of  water  per  acre 
that  will  be  provided  by  the  appropriation 
or  the  system  of  worlcs  to  be  constructed. 
It  would  be  conceding  to  the  enghieer  a 
Icnowledge  which  is  inconceivable,  and  if  bis 
statement  is  his  opinion,  it  is  mere  guess- 
work, and  would  be  purely  imagination,  for 
the  reason  that  it  would  be  an  Impossibility 
for  the  state  engineer  to  determine  such  mat- 
ter by  casual  observation  of  a  territory  cov- 
ering 240,000  acres,  within  the  time  spent  by 
the  engineer  in  this  case  in  his  examination. 
A  Judicial  determination  of  the  right  of  a 
settler  in  the  use  and  appropriation  of  water 
under  a  reclamation  project  should  not  be 
-determined  upon  such  uncertain  and  indef- 
inite statements,  and  the  settler  ought  to 
have  some  opportunity  to  show  the  neces- 
sity of  the  right  to  use  water,  under  the 
laws  of  the  United  States  and  the  laws  of 
the  state. 

Under  the  statute  prescribing  the  duties  of 
the  state  engineer  with  reference  to  the  re- 
port, the  report  of  the  engineer  is  merely 
preliminary  to  the  action  of  the  l>oard,  and 
In  no  way  binds  or  controls  the  state  board. 
The  system  reported  upon  by  the  state  en- 
gineer may  be  altered  or  changed  by  the 
board,  and  the  board  may  not  accept  the  re- 
port of  the  engineer  and  may  make  a  con- 
tract upon  its  own  Judgment,  «nd  the  con- 
tract itself  shows  the  intent  and  purijose  of 
the  board,  and  under  the  statute  is  the  only 
act  on  the  part  of  either  the  engineer  or 
state  land  board  which  in  any  way  binds 
the  contracting  piirtles.  So  it  seems  that  the 
report  of  the  state  engineer  is  no  part  of  the 
contract,  and  notwithstanding  what  the  state 
engineer  may  say,  the  state  board  still  has 
the  power  to  act  upon  its  own  Judgment 
and  make  a  final  contract  between  the  state 
and  the  contracting  company.  And  if  this 
l>e  true,  the  report  of  the  state  engineer 
should  in  no  way  control  or  govern  the 
rights  of  the  purchaser  of  water  rights  made 
by  settlers  upon  land  under  the  contract 
made  between  the  state  and  the  contracting 
party.  And  I  do  not  believe  that  the  major- 
ity opinion  is  Justified  in  saying  that  the 
reiwrt  of  the  state  engineer  in  any  way  con- 
trolled the  state  board  in  fixing  and  deter- 
mining the  rights  of  the  purchaser  of  water 


used  under  such  Bystem,  but  tbat  such  rights 
do  emanate  from  the  contract  alone  and  not 
from  the  engineer's  r^H>rt. 

The  statement  of  Justice  SULLIVAN  as  to 
matters  considered  by  the  engineer  in  desig- 
nating the  irrigation  district  refutes  the 
correctness  of  the  premises  assumed  to  be 
true  in  the  opinion.  He  says:  "The  engineer 
in  designating  said  irrigation  system  must 
have  taken  into  consideration  the  condition 
of  the  soil  and  climate,  the  amount  of  wa- 
ter necessary  for  the  proper  irrigation  of 
all  of  said  land  included  within  said  project 
required  to  be  irrigated,  and  also  the  fact 
tliat  there  would  be  many  thousands  of 
acres  in  said  project  required  for  roads,  high- 
ways, railroads,  barnyards,  stockyards,  build- 
ing!!, high  points  and  rocky  untillable  land. 
land  along  fences,  and  other  lands  on  which 
crops  are  not  raised,  which  It  is  estimated 
would  total  about  25^000  acres.  These  facts 
were  no  doubt  considered,  as  well  as  the 
probable  loss  from  evaporation,  seepage,  etc.. 
in  conducting  the  water  to  the  place  of  In- 
tended use." 

The  above  statement  of  Justice  SULLI- 
VAN is  true,  and  a  fact  known  to  every  com- 
mon sense  person  who  is  acquainted  with 
the  topography  of  the  country  and  the  condi- 
tions that  must  necessarily  be  taken  into  con- 
sideration in  determining  the  acreage  that 
cai>  properly  be  irrigated  with  3,000  second- 
feet  of  water  appropriated  at  a  g^ven  point 
and  to  be  transmitted  to  and  applied  upon 
such  acreage.  But  the  facts  as  thus  stated 
show  very  clearly  that  the  state  engineer  did 
not  determine,  and  the  state  land  board  did 
not  determine,  that  3,000  second-feet  of  wa- 
ter at  the  point  of  diversion  was  sufficient 
to  Irrigate  240,000  acres  of  land.  It  Is  no- 
where stated,  either  in  the  report  of  the  en- 
gineer or  in  the  contract  made  l)etween  the 
Land  &  Water  Company  and  the  state  board. 
that  3,000  second-feet  of  water  at  the  point 
of  diversion  will  furnish  sufficient  water  to 
properly  Irrigate  exactly  240,000  acres  of 
land,  and  because  of  the  fact  that  there  was 
a  large  body  of  land  within  the  segregation 
that  was  not  susceptible  of  irrigation,  it  was 
the  opinion  of  the  state  engineer,  and  like- 
wise the  opinion  of  the  board  as  indicated  by 
the  contract  they  made,  tbat  3,000  second-feet 
of  water  would  be  sufficient  to  irrigate  the 
lands  which  icere  susceptible  of  irrigation 
icithin  the  segregation,  by  giving  to  each  pur- 
chaser of  a  water  right  i/so  of  a  cubic  foot 
of  water  at  a  point  one-half  mile  from  the 
land  of  the  purchaser  of  the  water  right, 
and  as  a  result  of  such  opinion  the  l>oard 
wrote  into  the  contract  now  under  considera- 
tion the  provision:  "That  water  oonduote4 
through  the  same  may  be  delivered  at  a 
point  not  exceeding  one-half  mile  from  any 
legal  subdivision  of  one  hundred  and  surty 
acres  of  land  fterein  described,  filed  upon. 
owned  or  occupied  as  aforesaid  and  to  be  ir- 
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rigated  or  reclaimed  1>y  itte  water  conducted 
throuffh  said  canals  and  main  laterals."    ■ 

The  act  of  Congress  proyldes  that  a  state, 
upon  accepting  the  provisions  of  the  act, 
shall  reclaim  the  lands  within  the  -segrega- 
tion susceptible  of  Irrigation,  and,  in  making 
the  contract  In  this  case  between  the  state 
and  the  Land  &  Water  Company,  it  was  In- 
tended by  the  board  to  require  the  Land  & 
Water  Company  to  make  an  appropriation 
and  construct  a  system  which  would  fumisb 
water  sufficient  In  volume  for  the  complete 
irrigation  and  reclamation  of  the  lands  sus- 
ceptible of  Irrigation  within  the  segregation, 
as  required  by  the  law  of  this  state  (section 
1628,  Rev.  Codes),  and  that  the  contract 
should  require  the  Land  &  Water  Company 
to  convey  a  quantity  of  water  sufficient  In 
volume  to  completely  irrigate  and  reclaim 
the  land  for  which  the  same  Is  to  be  used, 
and  that  the  board  did  not  Intend  in  making 
such  contract  to  Incumber  such  water  right 
with  the  responsibilities  and  nncertainties 
which  would  result  from  loss  from  seepage 
and  evaporation,  but  that  the  purchaser  of 
such  right  would  have  a  fixed  maximum 
quantity  of  water  to  apply  to  the  use  required 
by  law. 

If  this  be  true  that  this  was  the  purpose 
of  the  law  and  the  Intention  of  the  board  in 
making  the  contract,  then  it  must  follow  that 
the  extent  of  the  right  of  a  water  purchaser 
under  the  Twin  Falls  tract  cannot  be  deter- 
mined as  a  matter  of  law,  but  must  be  de- 
termined upon  the  facts  as  shown  by  proper 
proof,  and  that  this  court  is  not  jnstifled 
in  saying  that  i/so  of  a  cubic  foot  of  water 
at  the  point  of  diversion  is  sufficient  in  quan- 
tity to  properly  irrigate  and  reclaim  each 
acre  under  the  Twin  Falls  tract.  It  is  pro- 
vided by  the  contract  of  January  2,  1903,  be- 
tween the  state  and  the  Land  &  Water 
Company,  that  the  system  shall  cover  not 
only  the  Carey  act  lands  embraced  within 
the  segregation,  but  also  state  lands,  to  the 
extent  of  the  appropriation  and  the  capacity 
of  the  canal,  and  I  am  clear  that  there  can 
be  no  question  but  that  the  state  may  make 
such  a  contract  and  Include  the  state  lands 
with  Carey  act  lands,  but  that  in  so  doing 
the  state  lands  take  the  same  status  as  those 
granted  to  the  state  under  the  Carey  act,  and 
that  the  water  applied  to  state  lands  be- 
comes appurtenant  to  such  lands  by  the  same 
method  and  manner  as  the  water  becomes 
appurtenant  to  the  lands  reclaimed  under 
the  Carey  act.  The  contract  provides :  "To 
the  person  or  persons  purchasing  any  portion 
of  sections  numbered  sixteen  and  thirty-six, 
or  any  other  lands  belonging  to  the  state  of 
Idaho  which  are  sn.sceptible .  of  irrigation 
and  reclamation  from  this  canal  and  to 
which  such  water  rights  are  to  be  applied 
and  dedicated  at  a  price  not  exceeding  fifteen 
and  oo/ioo  (?15.f)0)  dollars  per  share,"  etc. 

It  thus  clearly  appears  that  the  sale  or 
water  contract  constitutes  the  dedication  of 


the  water  to  the  land,  and  therefore  the 
water  becomes  dedicated  when  the  contract 
of  sale  of  the  water  right  Is  made,  whether 
the  right  be  purchased  for  Carey  act  land  or 
state  land.  And  the  contract  also  provides, 
after  enumerating  the  prices  of  such  water 
rights,  wherein  the  price  of  water  rights 
for  state  lands  Is  specifically  fixed,  and  says: 
"But  In  no  case  will  water  rights  or  shares 
be  dedicated  to  any  of  the  lauds  aforemen- 
tioned or  sold  beyond  the  carrying  capacity 
of  the  canal  system,  nor  in  excess  of  the 
appropriation  of  the  water  as  hereinbefore 
mentioned."  This  contract  clearly  specifies 
that  whenever  water  rights  shall  be  sold  and 
dedicated  to  lands,  whether  they  be  Carey 
act  lands  or  state  lands,  to  the  extent  of  the 
carrying  capacity  of  the  canal  system,  there 
can  be  no  further  dedication  or  sale  of  water 
rights  to  any  lauds  of  any  kind,  whether 
state  or  Carey  act  lands. 

I  think  It  clearly  appears  from  the  plead- 
ings in  this  case  tliat  It  was  not  the  inten- 
tion of  the  construction  company  or  of  the 
state  land  board  that  the  construction  com- 
pany should  construct  a  system  which  should 
irrigate  all  of  the  240,000  acres  Included  with- 
in the  exterior  twundaries  of  the  segregation, 
or  any  definite  amount  of  land,  but  that  the 
appropriation  should  be  made  and  a  system 
constructed  which  would  sufficiently  irrigate 
the  lands  within  the  segregation  susceptible 
of  irrigation,  whether  Carey  act  lauds  or 
state  lands;  and  that  water  rights  should 
be  sold  represaited  by  shares  of  stock  which 
would  be  adequate  and  sulllclent  for  such 
irrigation  to  ttte  extent  of  the  capacity  of 
the  system;  and  that  whenever  sales  of 
shares  of  stock  equal  to  the  carrying  capac- 
ity of  the  system  have  been  made,  then  fur- 
ther sales  of  water  rights  are  prohibited,  and 
could  not  be  sold  or  the  water  dedicated  to 
any  lands  beyond  the  carrying  caimclty  of 
such  system.  The  extent  of  the  water  pur- 
chased under  such  water  rights  cannot  be 
lessened  or  affected  by  the  fact  that  there  is 
yet  a  portion  of  the  240,000  acres  included 
within  the  exterior  boundaries  of  the  segre- 
gation that  can  be  irrigated,  or  by  the  fact 
that  other  land  within  such  boundaries  is 
susceptible  of  irrigation,  if  the  capacity  of 
the  system  has  been  exbausted  at  the  time 
application  is  made  for  water  for  such  lands. 
The  contract  In  this  case  Iiavlug  expressly 
provided  that  each  water  user  should  have 
delivered  to  him  i/«o  second-feet  per  acre 
within  one-half  mile  of  Ills  land.  If  the  com- 
pany constructs  a  system,  and  such  system 
has  the  capacity  to  deliver  only  a  Vtio  sec- 
ond-foot of  water  to  a  less  acreage  than  is. 
described  in  the  segregation,  I  am  unable  to 
find  any  authority  under  the  contract  or  the 
statute  which  will  authorize  the  company  to 
ls.sue  stock  in  excess  of  the  capacity  of  the- 
system,  as  both  the  contract  and  the  statute 
prohibit  the  sale  of  shares  beyond  the  ca- 
pacity of  the  system.    The  carrying  capacity 
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of  the  system  not  only  means  the  capacity  ot 
appropriation,  but  also  the  capacity  to  de- 
liver the  water  In  accordance  with  the  con- 
tract; and  whenever  water  rights  have  been 
sold  and  dedicated  to  lands  up  to  the  extent 
of  the  carrying  capacity  of  the  system,  then 
both  the  contract  and  the  statute  prohibit 
the  sale  of  any  further  water  rights. 

In  this  case  It  is  shown  by  the  answer 
that  the  carrying  capacity  of  the  system  to 
deliver  water  as  provided  In  the  contract  has 
been  more  than  reached  by  the  sales  of 
shares  of  stock  and  water  rights,  and  that 
being  true,  I  do  not  think  that  this  court 
should  direct  the  sale  of  additional  shares 
of  stock  without  giving  to  the  settlers  the 
right  or  opportunity  of  presenting  proof 
showing  the  facts  as  to  the  carrying  capac- 
ity of  this  system  and  the  sales  of  water 
rights  ninde. 

The  legal  duty  of  the  defendant  In  this 
case  is  to  be  measured  and  limited  by  the 
quantity  of  water  which  the  capacity  of  its 
system  will  deliver.  When  this  supply  is 
exhausted  by  furnishing  water  to  those  who 
have  a  legal  right  to  the  use  of  such  water 
from  such  system,  the  legal  duty  to  all  oth- 
ers demanding  water  has  ceased;  and  it  is 
Incumbent  upon  the  plaintiff  In  this  case  to 
show  not  only  that  the  defendant  company 
has  sufficient  water  to  supply  the  demand 
made,  but  that  such  quantity  is  over  and 
above  the  amount  of  water  legally  required 
and  supplied  to  other  purchasers  and  users 
of  water  under  said  system  who  have  ac- 
quired rights.  The  legal  duty  then  Imposed 
upon  the  defendant  company  to  sell  shares 
of  stock  to  West  which  will  entitle  him  to 
the  use  of  water  upon  the  lands  purchased 
by  West  from  the  state  extends  only  to  the 
surplus  water  which  remains,  and  la  In  ex- 
cess of  that  previously  sold,  and  the  needs 
of  others  actually  receiving  water  and  en- 
titled to  water  by  reason  of  purchase  and 
use  in  accordance  with  the  contract  made  be- 
tween the  state  and  the  Lend  &  Water  Com- 
pany constructing  said  system;  and  if  there 
Is  no  surplus,  the  writ  of  mandate  cannot 
be  resorted  to. 

Referring  again  to  the  pleadings,  it  is  al- 
leged in  the  complahit  that  at  the  time  of 
turning  over  the  canal  system  constructed 
by  the  Twin  Falls  Land  &  Water  Company 
to  the  Twin  Falls  Canal  Company,  the  de- 
fendant herein,  there  remained  unsold  42,- 
174.51  shares  of  stock;  and  that  such  stock 
represented  a  maximum  water  right  of  i/so 
of  a  cubic  foot  per  second  for  each  acre  of 
land  remaining  unsold;  and  that  there  was 
nnsold  Carey  act  land,  and  also  unsold  state 
land  within  the  project;  and  that  the  plaintiff 
has  purchased  certain  state  lands  and  has 
applied  to  the  defendant  Canal  Company  for 
the  purchase  of  unsold  stock  sufficient  to 
Irrigate  such  land  purchased  from  the  sttite. 
The  answer  admits  that  there  were  42.174.- 
r>l  shares  ot  stock  turiie<l  over  to  the  Twin 
Falls  Canal   Company,   and  admits   that  if 


such  shares  were  sold  eadt  share  would 
represent  a  water  right  of  V«o  of  a  cubic 
foot  per  second  for  the  land  to  be  irrigated 
thereby,  provided  there  was  available  water 
therefor.  And  denies  that  the  said  shares 
of  stock  80  unsold  represent  a  maximum  wa- 
ter right  of  i/go  of  a  cubic  foot  per  second 
per  acre  of  land  remaining  unsold  of  Carey 
act  or  state  land  provided  for  in  the  contract, 
or  represented  a  right  of  any  amount  to  or 
for  any  lands  whatever,  available  for  said 
unsold  stock.  And  alleges  that  there  has 
been  and  is  no  water  available  to  supply 
land  for  which  such  Stock  would  represent, 
and  alleges  that  there  has  been  sold  by  the 
Twin  Falls  Land  &  Water  Company  198,72L- 
74  shares  of  water  rights  in  said  system,  and 
the  same  number  of  shares  of  stock  In  the 
defendant  corporation;  that  every  share  of 
water  right  so  sold  represents  the  right  to 
receive  and  have  delivered  within  one-half 
mile  of  the  place  of  Intended  use  */«•  of  a 
second-foot  of  water;  that  by  reason  of  the 
foregoing  all  of  the  water  rights  in  said  can- 
al system  have  been  sold,  and  there  now  re- 
mains no  water  or  water  rights  in  the  said 
canal  system  which  can  be  sold  by  either 
of  said  defendants;  that  there  is  no  water 
or  water  rights  available  under  and  by  vir- 
tue of  the  said  appropriation  or  otherwise 
or  at  all,  and  for  such  reason  the  defendant 
cannot  sell  or  dispose  of  said  stock  until  such 
a  time  as  by  means  of  other  methods  avail- 
able water  can  be  increased;  and  that  said 
canal  system  and  Irrigation  works  do  not 
have  a  carrying  capacity  sufficient  to  deliver 
simultaneously  or  by  rotation  one  second- 
foot  of  water  to  each  80  acres  of  land  to 
the  extent  of  240,000  acres  of  land,  or  to 
any  amount  in  excess  of  the  amount  of  acres 
now  sold  and  filed  upon  and  entitled  to  wa- 
ter from  the  defendant  company. 

In  the  face  of  this  denial,  the  majority 
opinion  holds  that  this  denial  presents  no 
issue  whatever,  and  tbat  the  defendant  is 
not  entitled  to  a  hearing  thereon,  and  the 
opinion  holds  that  there  Is  surplus  water 
unsold,  and  that  stock  representing  shares 
of  water  may  be  sold,  and  directs  that  addi- 
tional water  rights  be  sold  to  the  plaintiff 
for  the  lands  by  him  purchased.  If  a  writ 
can  be  issued  in  this  case,  then  it  is  compul- 
sory on  the  part  of  the  respondent  company 
to  sell  the  additional  42,174.51  shares  at 
stock  for  additional  lands,  notwithstanding 
the  fact  that  the  defendant  company,  which 
is  directed  to  issue  such  stock,  alleges  in  Us 
answer  that  the  full  capacity  of  the  irriga- 
tion system  has  been  exhausted,  and  that  th« 
water  sold  is  required  and  necessary  for  ths 
use  for  which  It  was  sold.  This  allegation 
shows  a  state  of  facts  which  in  my  Judgment 
l>rohibits  the  resiwndent  company,  both  nn- 
der  the  statute  and  the  contract,  from  sell- 
ing any  additional  water  rights,  for  it  is 
provided  in  the  contract:  "That  in  no  case 
shall   water  rights  or   shares   be   dedicated 
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to  any  of  the  lands  aforementioned  or  sold 
beyond  the  carrying  capacity  of  the  canal 
system,  nor  in  excess  of  the  appropriation 
of  the  water  as  hereinbefore  mentioned."  If 
this  provision  in  the  contract  does  not  pro- 
hibit the  sale  of  water  rights  beyond  the 
carrying  capacity  of  the  canal  system,  I  am 
onable  to  comprehend  the  English  language, 
and  the  answer  having  positively  alleged  that 
to  sell  additional  water  rights  will  require 
the  use  of  water  in  excess  of  the  appropria- 
tion made  and  the  carrying  capacity  of  the 
canal,  such  issue  so  presented  by  the  answer 
In  my  judgment  requires  proof  upon  the  part 
of  the  plaintiff  in  order  to  Justify  the  issu- 
ance of  a  writ  of  mandate.  State  y.  Wash- 
ington Irr.  Co.,  41  Wash.  283,  83  Pac.  308, 
111  Am.  St  Rep.  1019;  Florida  Central  R.  R. 
Co.  T.  State  of  Florida,  31  Fla.  482,  18  South. 
103,  20  U  R.  A.  419,  34  Am.  St  Rep.  30; 
Ferrlne  v.  San  Jacinto  W.  Co.,  4  Cal.  App. 
876,  88  Pac.  293;  Cozzens  t.  Ditch  Co.,  2 
Cal.  App.  404,  84  Pac.  342. 

The  majority  opinion  overlooks  the  i«al 
test  as  to  when  a  writ  of  mandate  should 
be  issued.  The  plaintiff  In  this  case  when 
he  entered  into  the  contract  with  the  state 
to  purchase  state  lands,  by  the  mere  fact 
of  making  such  contract  acquired  no  rights 
to  the  use  of  water  from  the  canal  system 
involved  In  this  case.  Water  had  not  been 
sold,  rented,  or  distributed  to  the  plaintiff 
or  to  the  lands  which  he  purchased,  and 
water  had  never  been  dedicated  to  such  land, 
and  the  plaintiff  has  In  no  way  acquired  any 
water  rights  and  has  no  legal  right  to  de- 
mand water  from  the  defendant  company, 
nnless  such  company  has  water  which  has 
not  been  previously  sold.  In  my  opinion. 
Where  there  Is  no  legal  duty  requiring  that 
water  rights  shall  be  sold  In  excess  of  the 
carrying  capacity  of  the  canal  system  sup- 
plying such  water,  a  writ  of  mandate  cannot 
be  enforced  to  compel  such  action.  Rev. 
Codes,  i  4977.  And  especially  is  this  true 
where  the  answer  positively  alleges  that 
there  Is  no  unsold  water  capable  of  being 
delivered,  and  that  the  carrying  capacity 
of  the  canal  system  has  been  exhausted  by 
the  sale  of  water  rights  prior  to  the  demand 
to  purchase  by  plaintiff. 

There  is  some  discussion  In  the  briefs  of 
counsel  for  the  parties  in  this  case  with 
reference  to  the  rotation  of  the  water  when 
there  is  a  shortage,  and  the  majority  opinion 
discusses  this  question  to  some  extent  but 
In  my  opinion  this  question  Is  not  Involved 
In  this  case,  notwithstanding  the  fact  that 
both  under  the  statute  and  the  contract  In 
this  case  rotation  may  be  required  and  ex- 
acted of  users  of  water  when  there  is  a 
shortage  in  the  supply  or  service  of  the 
water,  under  water  rights  purchased  in  a 
Carey  act  project  But  this  does  not  mean  a 
shortage  resulting  from  sales  of  water  rights 


In  excess  of  the  capacity  of  the  system.  The 
rotation  referred  to  in  the  contract  and  rec- 
ognized by  the  statute  is  a  shortage  result- 
ing from  want  of  supply  or  inability  to  deliv- 
er the  supply  because  of  some  incapacity  of 
the  system,  such  as  breakage  In  the  ditch, 
or  something  of  that  kind,  and  not  a  shortage 
arising  from  use  under  sales  in  excess  of 
the  capacity  of  the  system,  and  this  question 
might  arise  upon  a  hearing  in  this  case  pro- 
viding the  plaintiff  Is  able  to  show  that  the 
capacity  of  the  system  will  not  be  exceeded 
by  requiring  a  sale  of  shares  of  stock  to 
him  for  the  purpose  of  watering  the  lands 
which  he  has  purchased  from  the  state 

For  the  reasons  stated  In  this  opinion  I 
am  clear  that  the  respondent  In  this  case 
should  have  a  bearing  upon  the  facts  and 
issues  presented  by  the  answer,  and  that  a 
writ  of  mandate  should  not  issue  except 
on  the  determination  of  the  facts  after  bear- 
ing. 

(M  Uont.  561) 
In  re  BECK'S  ESTATB. 
STATE  et  aL  ▼.  BARNARD  et  sL 
(Supreme  Court  of  Montana.    March  13,  1912.) 

Wills    (J    10*)  —  Benbfioiabt  —  Statb    Ob- 

PHANS'  Home. 

As  Rev.  Codes,  |  4725,  providing  that  no 
corporation  save  those  formed  for  hterary  or 
educational  purposes  can  take  in  the  absence 
of  statute,  does  not  authorize  bequests  to  the 
State  Orphans'  Home  created  by  Sess.  Laws 
1803,  p.  193,  I  22,  providing  that  the  funds 
and  revenues  for  the  establishment  of  such 
home  shall  be  appropriated  as  the  legislative 
assembly  shall  provide,  no  valid  bequest  can 
be  made  to  It,  for  sections  6213  and  6214  pro- 
vide there  Is  no  common  law  where  the  law 
is  declared  b^  the  Code;  this  view  being  sop- 
ported  by  legislative  action  which  has  in  terms 
given  corporations,  such  as  the  state  univer- 
sity and  other  schools,  the  right  to  receive  be- 
quests. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  Si  18-25;    Dec.  Dig.  |  lO.'J 

Smith,  J.,  dissenting. 

On  motion  for  rehearing.     Denied. 
For  former  opinion,  see  121  Pac.  784. 

BRANTLT,  G.  J.  A  motion  for  a  rehear- 
ing of  this  case  heretofore  submitted  was 
denied.  The  announcement  was  then  made 
that  at  a  convenient  time  additional  rea- 
sons confirming  the  action  of  the  majority 
of  the  court  would  be  prepared  and  filed. 

"In  this  state  there  Is  no  common  law 
In  any  case  where  the  law  Is  declared  by 
the  Code  or  other  statute."  Rev.  Codes,  i 
6213.  "The  Code  estabUshes  the  law  of 
this  state  respecting  the  subjects  to  which 
it  relates,  and  its  provisions  are  to  be  lib- 
erally construed  with  a  view  to  effect  its 
objects  and  to  promote  justice."  Rev. 
Codes,  I  6214.  If  these  provisions  are  to 
be   given    the   meaning   which   their    words 
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clearly  import,  wfaeneyer  the  Legislature 
has  expressed  Its  will  upon  any  subject,  the 
duty  Is  enjoined  upon  the  courts  to  accept 
Its  expression  as  the  law  on  that  subject 
and  determine  controTersles  arising  with 
respect  to  It  accordingly.  It  cannot  be 
doubted  that  section  4723,  Revised  Codes, 
If  It  is  to  be  taken  as  the  law  of  this  state 
declaring  who  has  legal  capacity  to  make 
a  disposition  of  property  by  will,  as  it 
must  be,  cannot  be  extended  by  construc- 
tion BO  as  to  include  any  person  other  than 
those  mentioned  In  it  So,  also,  by  the 
same  rule,  section  4725  cannot  be  construed 
to  Include  any  person,  natural  or  artlfldal, 
among  those  who  have  the  capacity  to  take 
under  a  will,  other  than  those  mentioned. 
Therefore  the  result  reached  In  the  original 
decision,  as  to  the  capacity  of  the  state  to 
take  rmder  the  Beck  will,  is  the  only  logical 
one;  otherwise  it  was  Incumbent  upon  this 
court  to  say  that,  although  the  Legislature 
has  declared  Its  will  on  the  subject  and 
lias  designated  by  specific  mention  the  per- 
sons, both  natural  and  artificial,  as  the 
term  "person"  Is  defined  In  the  Codes,  who 
may  take,  section  4725  Is  only  a  part  of  the 
law  on  the  subject  with  which  it  deals,  and 
that  the  court  must  enact  the  rest  of  it 
This  the  majority  of  the  court  was  disin- 
clined to  do.  After  further  consideration 
of  the  subject  we  have  been  confirmed  In 
the  conclusion  as  first  announced.  Section 
4725  is  the  only  provision  found  in  the 
Codes  containing  a  declaration  on  the  sub- 
ject It  was  brought  forward  into  the 
Civil  Code  of  1895  as  section  1722  from  the 
Complied  Statutes  of  1887  (Second  Dlv. 
Comp.  Stat  1887,  f  437),  which  embodied 
the  statute  law  of  the  territory  and  were 
continued  in  force  by  the  Constitution  (Con- 
stitution, Schedule,  i  1);  and,  although  the 
Constitution  in  the  provisions  cited  in  the 
original  opinion  implies  that  the  conven- 
tion had  in  mind  the  idea  that  benevolent 
citizens  might  make  devises  and  bequests  to 
the  state  or  to  some  of  the  state  education- 
al institutions,  the  section,  exclusive  in  its 
character,  has  been  preserved  in  force  as 
the  expressed  will  of  the  Legislature.  As 
was  there  pointed  out,  these  provisions  do 
not  declare  a  capacity,  but  merely  limita- 
tions upon  the  power  of  disposal  by  the 
Legislature. 

There  are  also  other  considerations  which 
sustain  our  conclusion.  The  original  act 
creating  the  State  Orphans'  Home  provid- 
ed that  "the  funds  and  revenues  for  the 
establishment  of  said  Home  *  •  *  shall 
be  appropriated  and  apportioned  in  such 
manner  as  the  legislative  assembly  shall 
provide."  Session  Laws  1893,  p.  193,  f  22. 
In  none  of  the  amendatory  legislation  do 
we  find  any  change  in  its  constitution  nor 
any  other  provision  for  its  maintenance. 
Taking  the  other  institutions  of  the  state 
in  order,  we  find  the  legislation  providing 
for  their  establishment,  control,  and  legal 


capacity  far  from  uniform.  This  la<A  of 
uniformity  is  particularly  noticeable  when 
we  come  to  examine  the  acts  of  establish- 
ment with  reference  to  the  powers  confer- 
red upon  the  various  boards  intrusted  with 
the  immediate  control.  The  state  board 
of  education  consists  of  the  Governor,  the 
superintendent  of  public  instruction,  the 
Attorney  General,  and  eight  citleens  ap- 
pointed by  the  Governor,  by  and  with  the 
consent  of  the  Senate,  each  of  whom  holds 
his  office  for  fbur  years.  Rev.  Codes,  ff 
642,  64S.  The  State  Treasurer  Is  the  treas- 
urer of  the  board.  Rev.  Codes,  |  645.  The 
control  of  the  State  University  is  vested 
in  tills  board.  Constitution,  art  11,  i  11; 
Rev.  Codes,  ||  667,  670.  While  not  specif- 
ically authorized  to  accept  gifts,  devises, 
and  bequests  for  the  benefit  of  the  Univer- 
sity, the  implication  Is  that  the  board  may 
do  BO.  Any  person  contributing  not  less 
than  $15,(X)0  may  have  the  privilege  of  en- 
dowing a  professorship,  or  any  department 
of  it,  subject  to  the  power  of  the  board  to 
designate  the  name  and  object  of  the  gift 
Rev.  Codes,  |  678.  All  such  contributions 
to  the  University  as  are  derived  from  pub- 
lic or  private  bounty  must  be  devoted  ex- 
clusively to  the  specific  object  for  which 
they  shall  have  been  design&ted  by  the  do- 
nor.   Rev.  Codes,  f  679. 

The  act  creating  the  State  School  of 
Mines  declared  it  to  be  a  body  corporate, 
with  power  to  sue  and  be  sued,  and  to  take 
and  hold  real  and  personal  property  by 
gift,  bequest  devise,  or  purchase  from  the 
state,  and  dispose  of  the  same  when  au- 
thorized by  law  to  do  so.  Laws  1893,  p. 
176;  Rev.  Codes,  f  691.  The  government 
of  It  was  by  the  act  vested  in  a  board  of 
trustees,  consisting  of  five  members  ap- 
pointed by  the  state  board  of  education. 
Rev.  Codes,  {  693.  By  the  act  of  March  4, 
1909  (Laws  of  1909,  c.  73),  the  control  of 
the  Institution  was  vested  in  the  state  board 
of  education;  the  provision  for  the  appoint- 
ment of  the  board  of  trustees  being  repeal- 
ed. It  may  be  remarked  that  all  of  the 
state  educational  Institutions  are  declared 
by  this  act  to  be  under  the  exclusive  con- 
trol of  this  board.  The  control  of  the  funds 
belonging  to  them,  from  whatever  source 
they  may  have  been,  or  may  hereafter  be, 
derived  is  also  vested  in  the  board  with  pow- 
er to  authorize  and  regulate  all  expenditures 
by  any  of  them.  For  each  Is  provided  a  lo- 
cal executive  board  which  has  charge  of  its 
financial  affairs,  but  it  is  merely  the  agent 
of  the  state  board.  Whether  this  act  de- 
stroyed the  corporate  character  of  the  school 
of  mines  is  an  Inquiry  which  la  not  perti- 
nent here;  but  the  act  otherwise  puts  it  up- 
on the  same  footing  as  the  other  state  in- 
stitutions. 

By  the  original  act  creating  the  Agricul- 
tural College  and  establishing  the  Experi- 
mental Station  at  Bozeman,  In  1893  (Lews 
1893,  p.  171),  the  state  board  of  education 
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was  constituted  the  controlling  body.  The 
board  was  authorized  to  accept  gifts  of 
land  and  money  to  aid  in  the  purchase  of 
a  site.  Laws  1893,  p.  171,  f  2.  By  vari- 
ous acts  since  that  time  the  Legislature 
has  authorized  the  establishment  of  exper- 
imental substations  for  horticultural  and 
agricultural  purposes.  In  one  instance  the 
Governor  and  Secretary  of  State  were  es- 
pecially authorized  to  make  use  of  state 
lauds  for  the  use  of  a  substation  (Rev. 
Codes,  §§  757,  759);  in  others,  either  the 
local  executive  board  of  the  Institution  was 
specially  authorized  to  accept  lands  by  do- 
nation (Rev.  Codes,  f  75C),  or  the  special 
authority  to  do  so  was  conferred  upon  the 
Governor  or  Secretary  of  State  (Rev.  Codes, 
SS  763,  765).  In  the  latter  Instance  the  col- 
lege itself  was  also  specially  authorized  to 
accept  money  and  materials  to  aid  the  enter- 
prise. 

The  act  establishing  the  Normal  School 
at  Dillon  especially  authorized  bequests  to 
be  made  to  the  state  board  of  education  for 
the  benefit  and  exclusive  use  of  the  school. 
Laws  1803,  p.  180.  By  an  act  approved  Feb- 
ruary 25,  1903  (Laws  1903,  c.  29,  §  2;  Rev. 
Codes,  {  776),  the  board  was  again  authorized 
to  accept  bequests  and  donations  for  the  use 
and  benefit  of  the  school. 

In  the  act  establishing  the  State  Deaf  and 
Dumb  School  at  Boulder,  It  is  declared  that 
"all  donations,  gifts,  devises  or  grants  which 
shall  hereafter  be  made  by  any  person  or 
corporation  to  said  school,  shall  rest  [vest?] 
in  the  state  of  Montana  for  the  use  and  bene- 
fit thereof."  By  later  legislation  the  name 
of  the  school  was  changed  to  Montana 
School  for  Deaf  and  Blind.  Session  Laws 
1903,  c.  10;  Rev.  Codes,  {  1155.  Originally 
under  the  control  of  the  state  board  of  educa- 
tion its  control  was  by  this  act  vested  in  a 
board  of  trustees,  until  by  the  provisions  of 
the  act  of  1909,  supra,  It  was  again  vested 
in  the  state  board  of  education.  The  pro- 
vision of  the  original  act  touching  devises 
and  bequests  has  remained  in  force  and  un- 
changed until  the  present  time.  Rev.  Codes, 
S  1182. 

The  State  Reform  School,  at  Miles  City, 
as  originally  established,  was  put  under  the 
control  of  a  board  of  trustees  appointed  by 
the  Governor.  The  board  was  specially  au- 
thorized "to  receive  in  the  name  of  the  state 
any  and  all  donations,  gifts  and  contribu- 
tions to  the  said  schooi  whether  in  money, 
labor,  material  or  supplies."  Laws  1893,  p. 
184.  f  5.  The  act  of  1909,  supra,  left  this 
provision  undisturbed.     Rev.   Codes,  {  9784. 

The  Soldiers'  Home,  located  at  Columbia 
Falls,  was  established  by  an  act  approved 
March)  15,  1895.  Rev.  Codes,  i  1283.  The 
genera]  supervision  and  government  of  it 
was  vested  In  a  board  of  managers,  consist- 
ing of  five  members  appointed  by  the  Gover- 
nor. Rev.  Codes,  §  1284.  Its  government 
remains   as   It    was   first   established.     The 


l>oard  is  expressly  empowered  to  accept,  on 
behalf  of  the  state,  "donations  of  land,  mon- 
ey or  other  valuables  by  gift,  bequest  or 
otherwise." 

The  state  board  of  land  commissioners, 
consisting  of  the  (Jovemor,  superintendent 
of  public  instruction,  the  Secretary  of  State, 
and  the  Attorney  General,  is  authorized  to 
accept,  in  the  name  of  the  state,  by  deed  of 
sale,  or  gift,  or  by  operation  of  law,  any 
lands  of  whatsoever  nature  for  the  benefit 
of  the  common  schools  or  for  any  specific 
purpose  which  Is  designated  by  the  "grantor 
or  testator."    Rev.  Codes,  |  2193. 

These  various  spedflc  provisions  confer- 
ring the  power  to  take  upon  the  dlfterent 
officers  named  indicate  one  of  two  conclusions 
— either  that  the  Legislature  in  enacting  them 
deemed  them  necessary  as  enabling  provisions, 
in  view  of  the  exclusive  character  of  section 
4725,  or  that  it  had  no  intelligent  compre- 
hension of  the  purposes  It  was  seeking  to 
accomplish;  for  if,  notwithstanding,  this 
provision,  the  state  must  be  presumed,  by 
reason  of  Its  sovereignty,  to  possess  the 
general  capacity  to  take,  without  any  declar- 
ation on  the  subject,  all  of  these  special 
provisions  referred  to  are  entirely  meaning- 
less. Any  devise  or  bequest  to  the  state,  for 
the  use  of  any  of  the  institutions,  would  be 
valid  without  them.  But  if  we  assume,  as 
we  have,  that  the  Legislature  in  enacting 
section  4725  Intended  to  lay  down  an  exclu- 
sive rule,  and  that  the  special  provisions 
referred  to  are  to  be  deemed  the  exceptions 
which  have  been  made  from  time  to  time, 
the  act  of  the  Legislature  is  made  intelli- 
gible and  wholly  consistent  with  the  idea 
that  the  state  has  so  far  withheld  its  con- 
sent to  be  put  upon  the  same  footing  as  oth- 
er persons  who  may  take  under  a  will.  For 
these  additional  reasons  we  think  the  con- 
clusion reached  In  the  original  opinion  the 
correct  one. 

HOLLOW  AY,  J.,  concurs. 

SMITH  (dissenting).  I  am  still  firmly  of 
opinion  that  an  erroneous  conclusion  has 
been  reached  in  this  case.  I  believe  a  ma- 
jority of  the  court  has  adopted  a  theory  that 
is  fundamentally  wrong.  Precedents  can 
have  no  application  under  such  circumstanc- 
es. The  fact  that  the  Legislature  has  made 
so  many  crude,  perhaps  unnecessary,  and 
possibly  abortive,  attempts  to  create  agen- 
cies by  which  the  establishment  and  control 
of  the  various  educational  institutions  of  the 
state  are  to  be  accomplished,  carried  for- 
ward, and  maintained,  is  an  additional  evi- 
dence to  me  that  the  law-making  body  has 
always  recognized  that  the  state  of  Montana 
is  the  source  of  all  power,  all  property,  all 
capacity;  and  in  the  exercise  of  these  at- 
tributes of  sovereignty  it  has  been  deemed 
wise  and  expedient  from  time  to  time  to  es- 
tablish administrative  bodies  through  which 
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Its  bounty  may  be  exercised.  But  to  hold 
that  certain  educational  institutions  can  de- 
rive legal  capacity  from  a  source  which  is 
Itself  destitute  of  such  capacity  or  that  pow- 
er can  flow  from  a  fountain-bead  where  no 
power  resides,  or  that  the  state  can  bestow 
that  which  it  does  not  itself  possess,  is,  in 
my  Judgment,  to  arrive  at  an  obviously  Il- 
logical and  irreconcilable  conclusion. 


(46  Mont  Z17) 

HALET  T.  McDERMOTT. 

(Snpreme  Court  of  Montana.     Dec.  8,  1011. 
On  Rehearing,  March  14,  1912.) 

1.  Appxal  and  Ebbob   (f   1032*)— Pbbsukp- 
TiORS— BUBOEN  or  Fboof. 

Appellant  has  the  burden  of  showing  re- 
versible error;  all  presumptions  being  in  favor 
of  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4047-4051;  Dec.  Dig.  i 
1032.*] 

2.  Appeal   and   Ebbob    (f   007*)— Pbesitmp- 

TIONB— DEyECnVB    RXCOBD. 

Where  the  record  shows  that  it  does  not 
contain  all  the  evidence,  the  Supreme  Court 
must  presume  that  the  evidence  omitted  sus- 
tains the  judgment 

_[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  2911-2915,  2916,  3673, 
3674,  3676,  3678;   Dec  Dig.  {  007.*] 

8.  Masteb  and  Sebvant  (f  80*)— Actions  fob 

COUPENBATION— AOiaSSION   OF  EVIDENCE. 

In  an  employe's  action  for  services  ren- 
dered under  a  special  agreement,  the  terms  of 
which  are  controverted,  evidence  tending  to 
show  the  actual  value  of  the  services  rendered 
was  admissible  in  order  to  show  the  probable 
agreement 

.  [Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.Dig.  {|  107-127;  DecDig.  {  80.*] 

Appeal  from  District  Court,  Lewis  and 
Clark  County;   J.  Miller  Smith,  Judge. 

Action  by  Michael  J.  Haley  against  Wil- 
liam McDermott  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded  for  new  trial. 

Clayberg  Sc  Horsky,  for  appellant 


HOLLOW  AY,  J.  This  action  was  brought 
to  recover  $1,420  and  interest  Plaintiff  pre- 
vailed in  the  lower  court,  and  the  defendant 
appealed.  The  complaint  alleges  that  during 
1895  and  1896  the  defendant  was  United 
States  marshal  for  the  district  of  Montana, 
and  that  plaintlft  was  his  duly  appointed 
deputy.  It  then  alleges  that  at  defendant's 
special  Instance  and  request  plaintiff  per- 
formed services  of  the  agreed  value  of 
$1,420,  no  part  of  which  has  been  paid.  In 
their  brief  counsel  for  appellant  say:  "All 
the  errors  specified  herein  relate  to  the  same 
point,  and  are  of  different  classes  only  be- 
cause of  the  manner  in  which  they  arose  in 
the  trial  of  the  case.  Our  contention  was 
that,  plaintiff  having  alleged  an  express  con- 


tract, a  recovery  could  not  be  had  upon  any 
other  theory."  The  transcript  contains  por- 
tions of  the  testimony  given  by  certain  wit- 
nesses, and  then  concludes:  "Whereupon  oth- 
er witnesses  were  called  and  sworn  and  tes- 
tified in  behalf  of  plaintiff,  and  upon  plain- 
titTs  counsel  announcing  to  the  court  that 
plaintiff  rested,  counsel  for  the  defendant 
presented  and  made  the  foUowins  motion" 
for  nonsuit 

[1]  We  enter  upon  our  consideration  of 
this  case  with  the  presumption  in  favor  of 
the  correctness  of  the  judgment,  and  appel- 
lant has  the  burden  of  showing  reversible 
error.  Donovan-McCormick  Co.  t.  Sparr,  34 
Mont  237,  85  Pac.  1029;  Van  Vranken  v. 
Granite  County,  35  Mont  427,  90  Pac.  164. 

[2]  Since  the  record  shows  that  it  does  not 
contain  all  the  evidence,  we  will  assume  that 
the  evidence  omitted  fully  sustains  the  Judg- 
ment 

[3]  If  this  be  true,  then  tUe  admission  in 
evidence  of  facts  and  circumstances  tending 
to  show  the  value  of  the  services  rendered 
was  not  error.  Albertini  v.  Linden,  43  Mont 
126,  115  Pac.  81.  In  any  event,  the  record 
fails  to  show  that  any  error  was  committed. 

The  judgment  la  afllrmed- 

Affirmed. 

BRANTLT,  a  J.,  and  SMITH,  J.,  concur. 

On  Rehearing. 

SMITH,  J.  This  cause  was  decided  upon 
the  theory  that  since  the  record  shows  It 
does  not  contain  all  of  the  evidence,  this 
court  will  assume  that  the  portions  omitted 
would  sustain  the  judgment 

On  rehearing  our  attention  has  been  called 
to  the  following  recital  in  the  bill  of  excep- 
tions, viz.:  "Whereupon  various  other  wit- 
nesses were  called  and  sworn  on  behalf  of 
the  respective  parties,  and  the  said  action 
was  tried  and  submitted  to  the  jury  entirely 
upon  the  implied  contract  for  a  balance 
claimed  to  be  due  by  plaintiff  for  services 
I)erformed  and  expenses  incurred  by  him  as 
a  deputy  United  States  marshal  for  the  dis- 
trict of  Montana  during  the  years  1895  and 
1896.  There  was  no  evidence  introduced  on 
the  trial  of  the  action  in  behalf  of  the  plain- 
tiff or  by  the  defendant  showing,  or  tending 
to  show,  the  existence  of  the  contract  be- 
tween the  parties  to  the  suit,  as  alleged  in 
the  complaint"  Not  any  appearance  was 
made  in  this  court  in  behalf  of  the  respond- 
ent, either  upon  the  original  hearing  or  up- 
on rehearing.  No  brief  has  been  filed  in  his 
behalf.  At  the  original  hearing  the  case  of 
the  appellant  was  submitted  on  the  brief  of 
his  counsel,  and  the  latter  argued  the  cause 
orally  on  rehearing.  We  undertake  to  say 
that  a  more  unsatisfactory  record  was  never 
filed  in  this  court 

It  is  impossible  to  reconcile  the  foregoing 
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recital,  formally  certified  to  by  the  district 
Judge,  with  the  foUowlng  instmctioiw  Ki^en 
to  the  lary,  to  wit: 

"No.  4.  Toa  are  Inatracted  that  by  the 
complaint  of  plaintiff  In  this  case  he  has 
based  his  caase  of  action  npon  a  contract 
for  eervlcee  as  deputy  United  States  marshal 
for  the  years  1895  and  1896.  The  bnrden  of 
proTlng  snch  contract  rests  on  the  plaintiff, 
and  he  most  have  introduced  proof  of  this 
contract  in  order  to  entitle  him  to  a  recovery 
ot  anything  against  defendant  Therefore, 
nnlees  yon  find  that  plaintiff  has  Introdnced 
snch  evidence,  and  from  the  preponderance 
of  the  evidence  in  this  case  you  can  deter- 
mine that  the  contract  alleged  in  plaintifTs 
complaint  was  entered  Into,  your  verdict 
must  be  for  the  defendant 

"No.  S.  You  are  further  Instmcted  that  It 
makes  no  difference  whether  plalntltTs  cause 
of  action  Is  based  upon  a  contract  for  serv- 
ices as  deputy  United  States  marshal  for  the 
years  1896  and  1890,  at  the  agreed  price  of 
$1,420  or  for  money  bad  and  received  by  de- 
fendant for  plaintiff's  use  In  the  amount  of 
fl,420.  In  either  case  the  bnrden  Is  upon 
plaintiff  to  establish  by  the  preponderance 
of  the  evidence  such  contract  and,  unless 
you  find  from  such  preponderance  of  the  evi- 
dence that  such  contract  existed,  your  ver- 
dict must  be  for  the  defendant 

"No.  6.  The  Jury  Is  further  Instructed 
that,  before  you  can  render  a  verdict  for 
plaintiff,  you  must  find  from  a  preponder- 
ance of  the  evidence  that  the  defendant  as 
marshal  has  received  the  sum  of  $1,420  from 
the  government  of  the  United  States  as  and 
for  fees  as  United  States  marshal,  which 
was  earned  by  the  plaintiff  as  deputy  dur- 
ing the  years  1895  and  1896." 

After  giving  these  Instructions,  the  court 
below  proceeded  to  Inform  this  court  that 
there  was  no  evidence  introdnced  at  the  trial 
tending  to  prove  the  contract  set  forth  In 
the  complaint  A  careful  Inspection  of  the 
record  satisfies  us  that  the  plaintiff  did  in 
fact  abandon  the  attempt  to  prove  that  Mc- 
Dermott  was  Indebted  to  him  for  services 
performed  at  his  special  Instance  and  re- 
quest of  the  "agreed  value  and  price"  of 
$1,420  or  any  other  sum.  What  he  did  at- 
tempt to  prove,  as  we  understand  It  was 
that  McDermott,  as  marshal,  had  received 
certain  moneys  from  the  government  of  the 
United  States  which  should  have  been  paid 
over  to  him,  Haley,  for  his  services  as  dep- 
uty marshal.  He  failed  entirely  to  prove 
that  the  defendant  had  received  any  such 
moneys. 

The  Judgment  is  reversed,  and  the  cause 
Is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

BKANTLT,  &  J.,  and  HOLLOWAT,  J., 
concur. 


(«  Mont  71) 
IVBT  V.  liA  niANOB  COPPER  GO.  rt  aL 

(Supreme  Court  of  Montana.     Feb.  21,  1912.) 

1.  Afpkal  AMD  Baaoa  (t  V2S*)  —  Pbmump- 

TIONS. 

In  absence  of  all  of  the  evidence  in  the 
record,  the  trial  court  is  presumed  to  have  ac- 
curately charged  the  jury  under  the  evidence. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
EJrror,  Cent  Dig.  {|  3749-3754;  Dea  Dig.  i 
92&*] 

2.  Appkal  akd  EamoB  (J  193»)  —  Prbsenta- 
nON  Below— Plkadiro. 

Defendant  cannot  first  claim  on  appeal 
that  plaintiff's  causes  of  action  were  not  sep- 
arately stated. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EJrror,  Cent  Dig.  i%  12'2«-1240;  Dec.  Dig.  i 
193  ;•  Pleading,  Cent  Dig.  f |  1355-1374.] 

3.  Action  (|  28*)— To»t  ob  Coktbact— Wait- 

XB   or   TOBT. 

One  whose  ore  was  wrongfully  converted 
by  another  could  waive  the  tort  and  sue  upon 
an  implied  contract  to  pay  for  the  ore  tatcen. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  SI  196-215;  Dec.  Dig.  |  28.*} 

4.  Appeal  and  E>bbob  (|  1170*)— Tbchnicai. 
Ebbors. 

Where  the  case  was  tried  on  the  merits, 
the  Supreme  Court  will  not  too  closely  scruti- 
nize the  complaint  to  determine  whether  it  im- 
properly joined  causes  of  action  in  tort  and  con^ 
tract  in  view  of  Kev.  Codes,  {  6593,  requiring 
the  trial  court  to  disregard  defects  in  pleadings 
not  affecting  the  substantial  rights,  and  pro- 
hibiting reversals  by  reason  of  such  defects. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  4032,  4066,  4UT5,  4098, 
4101,  4454,  4640-4545;  pec.  Dig.  i  1170.*] 

Appeal  from  District  Court,  Silver  Bow 
County;  Jeremiah  J.  Lynch,  Judge. 

Action  by  James  Ivey  against  the  La 
France  Copper  Company  and  others.  From 
a  Judgment  for  plaintiff  and  an  order  deny- 
ing a  motion  for  a  new  trial,  defendants  ap- 
peal.   Affirmed. 

Gunn  &  Hall,  for  appellants.  C.  M.  Parr, 
for  respondent 

SMITH,  J.  In  his  original  complaint,  the 
plaintiff  attempted  to  state  three  separate 
causes  of  action,  the  first  of  which  alleged 
that  on  or  about  the  10th  day  of  June,  1908, 
he  entered  into  an  agreement  with  the  de- 
fendants, whereby  they  leased  and  let  to  him 
a  certain  piece  of  ground  under  and  within 
the  Lexington  quartz  lode  mining  claim,  upon 
the  following  terms:  He  was  to  clean  out  an 
old  drift  retimber  the  same,  extend  it  23 
feet  or  more,  if  necessary,  and  cut  an  up- 
raise to  a  point  where  ore  would  be  encoun- 
tered. After  Btriliing  ore,  he  was  to  have 
all  he  could  take  out  for  the  succeeding  30 
days.  It  was  further  agreed  "that  at  the 
termination  of  30  days  after  plaintiff  had 
cut  the  ore,  if  defendants  desired  to  discon- 
tinue the  lease  they  could  do  so  by  paying 
him  day's  wages  for  the  work  already  per- 
formed by  him."  He  alleged  that  he  began 
work  on  the  19th  day  of  June,  1908,  cleaned 
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oot  and  retlmbered  tbe  drift  and,  after  run- 
ning -an  upraise  for  about  15  feet,  cut  the 
lead  on  August  7,  1908,  and  encountered  ore; 
up  to  tbe  13th  day  of  August,  1908,  he  knock- 
ed down  40  tons  of  ore,  whereupon  the  de- 
fendants, without  cause,  ousted  him  from  the 
premises,  refused  to  allow  him  to  go  on  with 
the  work,  and  "kept  and  shipped  all  the  ore, 
and  refused  to  settle  w^lth  him  for  the  same." 
He  demanded  general  damages  in  the  sum  of 
$1,000  for  breach  of  the  agreement  of  lease. 
The  second  cause  of  action  was  based  upon 
the  allegation  "that,  by  reason  of  the  acts 
of  the  defendants  in  ousting  and  ejecting 
plaintiff,  they  hare  reaped  the  benefit  of 
plaintiff's  work  in  cleaning  out  the  drift  and 
retlmbering  the  same,  extending  tbe  drift 
and  cutting  tbe  upraise,  and  the  work  and 
labor  in  prosecuting  said  work  is  reasonably 
worth  the  sum  of  f448."  By  the  third  cause 
of  action,  he  sought  to  recover  the  sum  of 
$468,  "by  reason  of  the  wrongful  retention 
by  defendants  of  said  40  tons  of  ore  and 
their  refusal  to  pay  plaintitf  therefor  under 
the  terms  and  agreement  of  said  lease."  Tbe 
answer  was  in  effect  a  general  denial. 

At  the  trial,  before  the  court  sitting  with  a 
Jury,  the  plaintiff  testified  that  Mr.  Frank, 
who  was  in  charge  of  the  mine  for  the  de- 
fendants, told  him  orally  that  If  he  would 
do  the  work,  as  above  indicated,  be  could 
bare  the  ore,  after  striking  the  same,  for  30 
days  without  royalty.  He  said:  "Mr.  Frank 
told  me.  'Now,  if  you  strike  that  ore,  we  will 
give  you,  after  doing  this  work,  30  days  clear 
of  royalty  for  doing  this  work.'  X  was  nev- 
er allowed  to  take  that  ore  out  there.  X  nev- 
er got  any  of  the  benefits  of  that  ore.  Any 
point  I  struck  ore,  I  had  30  days  to  take  it 
out"  After  testifying,  in  effect,  that  Mr. 
Frank  ordered  him  out  of  the  mine,  and  that 
be  had  performed  all  the  dead  work  men- 
tioned in  the  contract,  he  continued:  "Tbe 
work  and  labor  we  performed  in  cleaning 
out  tbe  drift,  retlmbering  the  same,  extend- 
ing the  drift  and  cutting  the  upraise,  was 
reasonably  worth  $448.  I  went  to  Mr.  Frank 
once  and  asked  him,  'What  are  you  going  to 
do  about  it?'  and  he  said,  'Nothing.'  I  said 
that  I  had  40  or  45  tons  of  ore  there,  and, 
'What  are  you  going  to  do  al)out  it?'  and 
he  said,  'What  is  your  costs  for  doing  the 
work?'  and  I  told  bim  $448.  'Well,'  he  said, 
'I'll  pay  you  wages  for  that  work  done, 
and  I  want  to  keep  that  ore,'  and  I  said: 
'No;  you  don't  keep  that  ore.'  Tbe  arrange- 
ment we  had  there  was  that  he  was  to  pay 
me  day's  wages,  provided  my  lease  was  can- 
celed after  30  days;  and  I  told  him  the  wag- 
es was  $448."  In  cross-examination  of  the 
plaintiff,  the  defendants  produced  a  check 
for  $120.91,  the  net  value  of  the  ore  retain- 
ed by  them ;  but  Ivey  declared  that  the  check 
bad  not  been  tendered  to  him. 

When  plaintiff  rested  his  case,  the  defend- 
ants moved  for  a  nonsuit.  Thereupon  plaln- 
tifi  asked  and  was  granted  leave  to  file  an 
amended  complaint,  over  tbe  following  objec- 


tion of  tbe  defotdantB,  viz.:  "We  object  to 

that,  for  the  reason  that  they  have  made  out 
their  case  and  introduced  their  testimony 
upon  each  cause  of  action,  and  at  tbis  time 
It  is  improper  to  attempt  to  amend  tbe  com- 
plaint by  consolidating  the  causes  of  action. 
We  object  to  the  filing  of  the  amended  com- 
plaint, on  tbe  ground  that  it  changes  tbe  is- 
sues raised  in  the  second  and  third  causes  of 
action  set  out  in  the  original  complaint;  al$o 
on  the  ground  that  it  changes  tbe  nature  of 
said  second  and  third  causes  of  action."  The 
amended  complaint  set  fortb  the  whole  trans- 
action In  one  cause  of  action.  Plaintiff  was 
again  called,  and  testified  that  Frank  told 
bun  that  if  he  (Frank)  stopped  the  work  be- 
fore he  (Ivey)  could  ship  any  ore  he  would 
pay  for  all  labor  performed.  Tbe  court  then 
overruled  tbe  motion  for  a  nonsuit.  Tbe 
record  then  goes  on  to  recite:  "The  forego- 
ing contains  all  tbe  testimony  and  proceed- 
ings necessary  or  material  to  the  considera- 
tion of  the  questions  raised  by  tbe  excep- 
tions therein  saved.  Thereupon  the  defend- 
ants introduced  testimony,  and  after  the 
settlement  of  the  instructions  tbe  case  was 
argued  to  the  Jury  by  respective  counsel,  and 
the  jury  returned  a  verdict  in  favor  of  the 
plaintiff  and  against  tbe  defendants  for  tbe 
sum  of  $555.91."  Defendants  appeal  from  a 
Judgment  on  the  verdict,  and  from  an  order 
refusing  to  grant  a  new  trial. 

[1]  1.  It  is  contended  that  tbe  so-called 
lease,  not  being  In  writing,  was  void  under 
the  statute  of  frauds.  This  position  is  tak- 
en on  tbe  authority  of  Clark  v.  Wall,  32 
Mont  219,  79  Pac.  1062,  and  tbe  point  seems 
to  be  conceded  by  counsel  for  the  respondent 
But  it  is  not  necessary  to  determine  wheth- 
er or  not  the  facts  In  this  case  bring  it  with- 
in the  rule  laid  down  in  Clark  v.  Wall.  Aft- 
er experiencing  some  dlflSculty  in  establish- 
ing a  cause  of  action,  other  than  that  relat- 
ing to  the  40  tons  of  ore,  the  plaintiff  prac- 
tically abandoned  the  cause  of  action  for 
breach  of  the  so-called  lease  agreement  in 
itself  by  testifying  that  Mr.  Frank  reserved 
the  right  to  terminate  tbe  agreement  by  pay- 
ing day's  wages  for  the  dead  work.  The 
court  is  presumed  to  have  correctly  charged 
tbe  Jury  that  plaintiff  could  not  recover  for 
failure  of  the  defendants  to  allow  talm  to 
continue  the  work  of  getting  out  ore.  This 
leaves  for  our  consideration  but  two  Items 
of  damages,  to  wit,  one  for  failure  to  pay 
the  amount  claimed  for  doing  the  dead  work, 
and  another  for  either  converting  tbe  ore  al- 
ready knocked  down,  or  falling  to  pay  for 
It,  as  upon  an  Implied  contract.  The  ver- 
dict shows  on  its  face  that  the  Jury  allowed 
$120.91  for  the  ore,  tbe  amount  prov^i  by 
the  defendants.  This  leaves  $435  for  work 
and  labor  performed  before  tbe  ore  was  en- 
countered. Plaintiff  testified  that  this  work 
was  reasonably  worth  $448.  The  jury,  for 
some  reason,  deducted  $13  from  tbe  amount. 

[2]  2.  It  is  contended  that  the  amended 
complaint  contains   three  causes  of  action 
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wblcb  are  not  separately  stated;  but  this 
point  was  not  advanced  In  the  eourt  below. 

[3,4]  3.  But  It  la  said  that  the  two  last 
causes  of  action  are  Improperly  Joined,  for 
the  reason  that  the  second  claim,  or  cause 
of  action,  Is  founded  in  tort,  and  the  third 
is  founded  In  contract.  It  was  the  prlvll^e 
of  the  plalntlfiT,  however,  to  waive  the  tort 
and  sue  upon  an  implied  contract  to  pay  for 
the  ore  which  confessedly  belonged  to  blm. 
This  he  evidently  attempted  to  do,  and,  as 
the  cause  has  been  tried  on  Its  merits,  we 
shall  not  too  closely  scrutinize  bis  pleading. 
It  was  the  duty  of  the  court  below  at  every 
stage  of  the  action  to  disregard  any  error  or 
defect  in  the  pleadings  or  proceedings  which 
did  not  affect  the  substantial  rights  of  the 
parties,  and  no  Judgment  Hhould  be  reversed 
or  affected  by  reason  of  such  error  or  defect. 
Rev.  Codes,  §  6593.  The  record  Is  in  a  very 
unsatisfactory  condition;  bat  we  think,  in 
view  of  the  fact  that  the  Jury  gave  credit  to 
the  plaintiff's  testimony,  that  substantial  Jus- 
tice has  been  done. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

BRANTLY,  C.  J.,  and  HOLLO  WAT,  J., 
concur. 


HAUSAM  v.  PARKER. 

(Supreme   Court  of   Oklahoma.     Nov.  14, 

1911.) 

(Syllabus  by  the  Court.) 

1.  Elections   (§  247*)— Canvass  of  Vote— 

EvinENCE— DUPLICAW  Cebtificatb. 

The  duplicate  certificate  signed  by  the 
counters  of  a  precinct,  provided  for  by  section 
31.%,  Comp.  Laws  Okl.  1909  (Sess.  Laws 
1907-08,  c.  31,  art.  2,  |  8),  the  other  two  du- 
plicates of  such  certificate,  including  that  in 
the  back  of  the  book  of  ballots,  having  been 
lost,  as  a  rule,  is  competent  evidence  of  the 
result  of  the  election  in  such  precinct.  (Fol- 
lowing State  ex  rel.  Montgomery  v.  State  Elec- 
tion Board,  116  Pac.  168.  recently  decided  by 
this  court,  but  not  yet  officially  reported.) 

[Ed.   Note. — For  other  cases,  see   Elections, 
Cent.  Dig.  f  223;   Dec.  Dig.  g  247.*] 

2.  Appeal  and  Ebbor  (§  1008*)— Findings 
BY  CouKT— Conclusiveness. 

The  rule  is  well  settled  that  where  a  case 
is  tried  by  a  lower  court  without  a  Jury,  and 
special  findings  of  fact  are  made,  based  partly 
upon  oral  testimony,  such  findings  as  a  rule 
are  conclusive  upon  any  disputed  and  doubtful 
question  of  fact. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3955-3969;    Dec.  Dig.  i 

looa*] 

3.  Appeal  and  Ebbob  (§  185*)— Review- 
Disqualification  OF  Judge  — Objection 
Not  Made  Below. 

No  application  having  been  filed  with  the 
clerk  of  the  lower  court  setting  forth  the 
grounds  upon  which  it  is  claimed  the  trial 
judge  was  disqualified,  nor  any  request  pre- 
sented to  said  judge  for  him  to  certify  to  such 
disqualification,  and  no  showing  being  made  as 
to  why  such  application  or  request  was  not 
made  In  due  time  prior  to  the  beginning  of 
the  trial,  the  losing  party  will  not  be  permitted 


for  the  first  time  in  this  court  to  sacceasfully 
contend  that  the  trial  judge  was  prejudiced, 
and  for  that  reason  a  finding  of  fact  was 
made  against  him  which  would  not  have  been 
made  had  not  such  prejudice  existed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  1166-1178,  1375;  Dec 
Dig.  i  185.*] 

Error  from  District  Court,  Wagoner  Coun- 
ty;  R.  C.  Allen,  Judge. 

Action  by  J.  H.  Parker  against  A.  L.  Hau- 
sam.  Judgment  for  plaintiff,  and  defendant: 
brings  error.    Affirmed. 

Sutherlin  &  Thlgpen  and  Hunt  &  Hunt 
(Bailey  &  Wyand,  on  the  brief),  for  plaintiff 
In  error.  A.  A.  Davidson  (Robert  F.  Blair, 
on  the  brief),  for  defendant  in  error. 

WlliLIAMS,  J.  This  proceeding  in  error 
is  to  review  ji  Judgment  In  an  action  In  the 
district  court  of  Wagoner  county  wherein 
J.  H.  Parker,  the  defendant  in  error  as  plain- 
tiff, contested  the  right  of  A.  L.  Hausam,  the 
plaintiff  In  error  as  defendant  to  the  office 
of  commissioner  Of  district  No.  1  of  said 
county.  The  contest  grew  out  of  the  elec- 
tion held  on  the  8th  day  of  November,  A.  D. 
1910,  and  involved  precincts  Nos.  3,  4,  and 
6.  The  findings  and  Judgment  of  the  trial 
court  are  in  part  as  follows: 

"•  •  •  That  the  names  of  the  said 
plaintiff  and  defendant  were  upon  the  tickets 
of  their  respective  parties  voted  in  all  the 
precincts  within  the  said  First  commission' 
er's  district  at  the  general  election  held  No- 
vember 8,  1910.  It  appears,  and  I  so  find 
from  the  testimony  of  O.  D.  Carl,  who  was 
on  the  8th  day  of  November,  1910,  and  now 
is,  secretary  of  the  county  election  board 
of  Wagoner  county,  and  the  custodian  of 
the  records  of  said  board,  and  all  of  the 
ballot  iMxes  returned  from  the  several  pre- 
cincts in  the  First  commissioner's  district, 
that  the  First  commissioner's  district  of 
Wagoner  county  Is  divided  into  eight  voting 
precincts,  numbered  3,  4,  5,  6,  7,  8,  9,  16; 
that  there  was  canvassed  by  the  county  elec- 
tion board,  composed  of  Hon.  J.  M.  Reed, 
chairman.  Dr.  G.  D.  Carl,  secretary,  and 
Hon.  C.  J.  Brown,  the  following  precincts  in 
the  First  commissioner's  district,  to  wit: 
Precincts  numbered  3,  5,  7,  8,  9,  16.  That 
the  abstract  and  certificate  of  votes  received 
by  the  several  candidates  for  county,  dis- 
trict, and  township  officers  show  tliat  in  the 
precincts  above  named  the  plaintiff  and  de- 
fendant received  the  following  votes  for  the 
office  of  county  commissioner,  A.  L.  Haus- 
man.  260;  J.  H.  Parker,  263.  That  the  said 
election  board  did  not  canvass  the  returns 
from  precincts  4  and  6.  Upon  the  trial  of 
this  cause  it  was  shown  that  in  the  ballot 
box  from  precinct  No.  6  there  were  found 
four  papers  entitled  certificates.  The  plaintiff 
contends  that  three  of  these  purported  certifi- 
cates show  upon  their  face  that  they  are  In 


*For  oUier  cases  see  same  topic  and  sectloa  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Kejr  No.  Series  ft  Rep'r  Indexes 
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fact  papers  used  by  the  counters  for  the  pur- 
pose of  tallying  the  votes.  EYom  a  careful 
review  and  Inspection  of  these  papers,  and 
the  testimony  of  the  witnesses  in  relation  to 
same,  it  is  apparent  that  three  of  the  pur- 
ported certificates  were  used  for  the  purpose 
of  tallying  the  vote,  and  that  only  one  was 
Intended  as  a  certificate  of  the  returns  from 
said  precinct,  but  inasmuch  as  the  four  have 
been  signed,  some  by  all,  and  some  by  a  part 
of  the  counters  of  that  precinct,  and  tliat 
the  paper  which  plaintiff  claims  Is  the  offi- 
cial certificate  from  said  precinct  was  signed 
by  only  two  of  the  four  counters,  I  do  not 
think  it  is  entitled  to  admission,  and  its 
rejection  by  the  county  election  board  was 
proper.  It  appears  from  the  testimony  of  the 
witnesses  introduced  In  this  case,  and  the 
court  finds,  that  precinct  No.  4  was  not  can- 
vassed by  the  county  election  lK)ard  for  the 
reason  that  no  certificate  of  returns  was  in 
the  box. 

"The  Inspector  from  this  precinct,  Luther 
McCormick,  was  produced  as  a  witness  on 
l)ehalf  of  plaintiff,  and  in  bis  explanation 
as  to  the  failure  of  the  officers  of  the  election 
la  precinct  4  to  inclose  the  certificate  In  the 
ballot  lx)x  from  said  precinct,  and  as  to  the 
correctness  of  the  certificate  which  he  pro- 
duced on  the  witness  stand,  made  the  follow- 
ing statement:  'A.  When  we  held  our  elec- 
tion November  8th,  after  we  got  done  count- 
ing I  held  a  certificate  like  that  I  fetched 
the  box  over  here  on  Noveml)er  9tb.  Left 
Wagoner  on  the  M.  O.  &  6.  about  4:30  for 
Muskogee.  After  I  left  here,  they  opened 
my  box,  and  found  that  my  counters'  returns 
were  not  In  there,  and  I  had  the  certificate 
in  my  pocket  that  day  that  I  was  to  keep, 
and  I  had  showed  it  here  to  the  election 
board  and  others  and  kept  that.  They  knew 
that  I  had  it  They  caught  me  at  Wagoner 
and  told  me  that  my  returns  were  not  in 
the  box,  and  that  I  had  a  certificate  and 
tttat  they  wanted  it,  so  they  could  count  the 
box.  I  says,  "All  right,  they  are  sure  in 
there."  I  says:  "I  think  you  will  find  them 
in  there  somewheres.  We  might  have  got 
them  in  the  wrong  envelope,  but  I  am  certain 
they  are  in  there.  But,"  I  says,  "you  can 
have  this  one."  So  I  goes  home  at  11:15 
Wednesday  night  On  Thursday  noon  I  was 
informed  that  there  was  some  stuff  left  there 
at  our  voting  precinct  that  ought  to  have 
been  left  in  that  box.  I  went,  and  when  I 
found  it,  it  was  the  envelope  tliat  contained 
this  certificate,  the  envelope,  ballots  of  the 
county,  and  the  two  tally  sheets,  and  the 
envelope  was  unsealed,  and  so  I  didn't  know 
what  to  do  with  them,  and  I  telephones  to 
the  Democratic  chairman  of  the  county,  and 
asked  him  what  to  do  with  it,  and  what  I 
had  done,  and  he  said  everything  was  all 
right,  and  ao  I  asked  him  if  I  must  express 
that  to  him,  and  he  says  yes,  just  express  it 
over  to  him,,  and  I  went  and  looked  at  It 
again  and  seen  what  was  In  it,  and  1  seen 


that  this  certificate  was  In  there,  and  it 
struck  me  that  I  ought  to  have  a  certificate, 
and  I  took  that  certificate  out  of  tlrnt  enve- 
lope, and  put  it  In  my  pocket,  and  I  have 
had  it  ever  since,  and  the  other  stuff  I  ex- 
pressed to  Hess  Watts."  Mr.  McCormlck  was 
corroborated  by  W.  BL  Tow  and  J.  L-  Davis, 
both  official  counters  In  precinct  No.  4.  both 
of  whom  testified  that  the  said  certificate  is 
in  the  same  condition  as  It  was  when  pre- 
pared by  them,  and  that  it  Is  a  true  certify 
icate  of  the  vote  in  said  precinct 

"From  said  evidence,  I  am  of  the  opinion, 
and  so  find,  that  said  certificate  is  genuine, 
has  not  been  altered  or  clianged  in  any  par- 
ticular, and  is  in  the  exact  condition  a»  when 
prepared  by  the  officers  In  precinct  No.  4; 
that  It  gives  a  true  account  of  the  vote  re- 
ceived in  said  precinct  by  the  plaintiff  and 
defendant  herein;  that  it  has  been  in  the 
possession  and  under  the  control  of  the  offi- 
cial inspector  from  said  precinct  since  it  was 
found  on  the  morning  after  the  election; 
that  it  was  lost,  and  therefore  in  the  posses- 
sion of  no  one  before  that  time;  that  the 
statement  made  by  the  several  witnesses 
produced  from  said  precinct  that  said  certif- 
icate is  not  in  the  exact  condition  as  it  was 
when  signed  by  the  olficers,  and  that  the 
record  of  the  vote  contained  therein  for  the 
office  of  commissioner  from  commissioner's 
district  No.  1  is  true  and  correct;  and  that 
said  certificate  shows  that  In  said  precinct 
there  was  cast  for  the  plaintiff  herein  71 
votes,  and  for  the  defendant  herein  5o  votes. 

"In  support  of  his  allegation  of  fraud  in 
the  conduction  of  the  election  held  on  the 
8th  day  of  November,  1010,  In  precinct  No. 
3,  many  witnesses  were  produced,  sworn,  and 
examined.  I  will  review  the  testimony  of 
said  witnesses  only  in  so  far  as  I  deem 
necessary  in  arriving  at  the  conclusiuus 
reached  by  me  in  this  opinion. 

"The  first  witness  produced  on  the  part  of 
the  defendant  upon  said  allegation  was  Les- 
ter Sapplngton.  When  first  sworn,  this  wit- 
ness seemed  exceedingly  anxious  to  relate  his 
story,  and  to  finish  his  narrative  as  quickly 
as  possible.  When  he  lifted  his  hand  to  be 
sworn,  it  required  some  effort  upon  the  part 
of  the  court  and  bailiff  to  prevent  his  telling 
the  whole  story.  After  succeeding  in  qnlet- 
ing  him,  he  finally  gave  the  court  informa- 
tion that  be  saw  Kelly  Gibson  give  a  white 
man  a  dollar  on  election  day,  and  tell  him 
to  go  and  get  his  dinner  and  vote  for  Parker, 
and  also  gave  a  negro  a  dollar,  and  told  him 
to  go  and  get  his  dinner  and  vote  for  Parker. 
This  witness,  though  he  has  lived  In  the  cow- 
muulty  quite  a  while,  did  not  know  who  the 
parties  were  to  whom  the  money  was  given, 
could  not  describe  them  except  by  color,  and 
had  not  seen  them  since  that  he  knew  of, 
and  his  very  demeanor  upon  the  stand  drives 
me  to  the  inevitable  conclusion  that  be  Is 
unworthy  of  belief,  which,  though  probably 
excusable  by  reason  of  the  fact  that  be  i£  of 
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tender  years,  does  not  entitle  his  evidence  to 
credit,  and  if  credited  proves  no  issue  in  this 
case. 

"Kelly  Gibson  denied  positively  the  facts 
stated  by  young  Sapplngton.  A.  C.  Wilson,  a 
witness  in  this  case  produced  by  the  plaintiff, 
testified  that  on  election  day,  and  near  the 
voting  precinct  No.  3,  he  approached  Kelly 
Gibson,  and  requested  him  to  lend  him  25 
cents  in  order  that  he  might  buy  some  sand- 
wiches being  sold  by  the  ladles  of  that  com- 
munity near  the  place  of  voting;  that  Kelly 
Gibson  did  not  have  the  change,  and  handed 
him  $1;  that  the  witness  purchased  three 
sandwiches  for  30  cents,  and  immediately 
after  dinner  returned  50  cents  of  the  |1,  and 
later  returned  the  balance  of  the  money;  that 
nothing  was  said  to  him  by  Kelly  Gibson  as 
to  how  he  was  expected  to  vote;  and  that 
Kelly  Gibson  did  not  give  him  the  money  for 
the  purpose  of  influencing,  and  did  not  try 
to  Influence  him,  but,  upon  the  contrary, 
loaned  him  the  money  upon  request. 

"Philip  Rough,  a  witness  called  on  behalf 
of  the  defendant,  stated  that  he  is  a  member 
of  the  negro  race;  that  before  the  election 
Kelly  Gibson  was  passing  the  field  where  the 
witness  was  working,  and  asked  him  If  he 
was  going  to  vote.  Upon  being  told  that  he 
did  not  know  whether  he  was  or  not,  Kelly 
Gibson  asked  him  for  whom  he  intended  to 
vote,  and  upon  telling  him  that  he  intended 
to  vote  for  Parker,  was  requested  to  come 
out  and  vote  and  bring  bis  neighbors.  This 
witness  did  not  say  to  which  election  he  re- 
ferred, and  Kelly  Gibson  stated  that  he  did 
have  a  conversation  with  the  witness  when 
be  was  working  in  the  field  during  the  simi- 
mer  and  before  the  primary  election;  that 
be  asked  him  to  come  out  and  vote  for  Park- 
er; that  he  did  not  see  the  witness  at  any 
time,  or  have  any  conversation  with  him 
after  the  primary  election.  And  I  so  find 
from  the  evidence  in  this  case. 

"John  S.  Bilby  was  produced  by  the  de- 
fendant, and  he  testified  that  liefore  the 
election  held  on  the  8tb  day  of  November 
be  had  several  spirited  conversations  with 
Gibson,  and  In  one  he  stated  to  Gibson  that 
he  liad  rather  intended  to  vote  for  Mr.  Park- 
er, but  that  the  thing  had  got  too  hot  now, 
and  be  could  not  do  it ;  that  during  the 
course  of  the  conversation  Kelly  Gibson 
predicated  the  statement  with  an  oath  that 
be  would  lieat  Hausam  at  any  cost  I  can- 
not see  that  this  evidence,  weighed  In  the 
light  of  all  the  other  evidence  and  circum- 
stances in  this  case,  if  true,  proves  or  tends 
to  prove  a  conspiracy  between  the  ofllcers  of 
tbe  election  to  defeat  Mr.  Hausam.  Mr.  Bil- 
by further  stated  that  after  retiring  to  his 
booth,  when  be  went  to  cast  his  ballot  on 
election  day,  be  did  not  find  any  ticket  and 
walked  back,  and  the  ofiJcers  gave  bim  a 
ticket;  that  he  was  figuring  on  marking  his 
ticket,  and  asked  Ed  Conklln  how  to  mark 
It;  that  when  be  went  back  to  tbe  booth  Ed 


Conklln  went  after  bim,  and  put  bis  flngei: 
on  one  of  the  names  and  remarked  that  be 
was  a  good  fellow.  Mr.  BUby  stated  that  Mr. 
Conklln  did  not  refer  to  either  of  the  par- 
ties of  this  action,  and  a  motion  to  strike  tbe 
evidence  was  confessed. 

"Fayette  Wertz,  a  witness  called  on  behalf 
of  the  defendant,  stated  ttiat  in  Coweta  be- 
fore the  election  Kelly  Gibson  asked  him 
how  be  was  going  to  vote;  that  witness  re- 
plied that  he  was  going  to  vote  for  Mr. 
Hausam;  that  thereupon  Kelly  Gibson  pro- 
ceeded to  try  to  Influence  this  witness  against 
Mr.  Hausam,  and  persuade  him  to  vote  for 
Mr.  Parker.  That  his  argument  was  not  con- 
vincing is  demonstrated  by  the  fact  that  tbe 
witness  testified  that  he  voted  for  Mr.  Haus- 
am. Tbe  other  evidence  of  this  witness  is  in 
my  opinion  immaterial  to  the  issues  in  this 
case. 

"Jake  H.  Dryden,  a  witness  called  on  be- 
half of  the  defendant,  stated  that  before  the 
general  election  on  the  streets  of  Coweta, 
he  heard  Ed  Conklln  make  the  statement 
that  he  would  let  every  negro  vote  tn  Adams 
creek  township  to  defeat  Hausam.  Mr.  Dry- 
den states  that  he  was  a  warm  supporter  of 
Mr.  Hausam;  that  he  could  not  tell  the  exact 
language  that  Mr.  Conklln  used;  that  up- 
on bearing  said  statement  be  stopped,  but 
heard  nothing  more. 

"Mr.  A.  B.  Downs  stated  that  when  li« 
was  preparing  his  ballot  Mr.  Conklln  put 
bis  finger  on  Mr.  Parker's  name,  and  asked 
him  to  vote  for  Parker,  and  be  told  bim  that 
he  could  not  do  it,  and  that  be  did  not  do 
It,  and  stated  that  Conklln  did  not  do  any- 
thing more.  The  witness  stated  that  he  did 
not  think  he  had  marked  any  of  tbe  ticket 
at  that  time,  and  that  he  did  not  know  that 
Mr.  Conklin  saw  him  mark  any  of  bis  ticket 
That  is  tbe  only  witness  who  stated  that  be 
was  in  any  way  approached  by  Mr.  Conklln 
that  day,  or  that  Mr.  Conklln  did  anything 
on  tbat  occasion  further  than  was  required 
by  law.  From  the  appearance  of  the  wlt- 
nes-ses  who  testified,  tbe  overwhelming  Im- 
peachment of  this  witness  by  tbe  testimony 
of  Mr.  Conklin,  and  all  the  other  officers  at 
that  precinct,  I  am  forced  to  tbe  conclusion 
tbat  no  attempt  was  made  by  Mr.  Conklin 
to  influence  this  voter;  especially  in  view 
of  the  fact  tliat  the  witness  states  that  Mr. 
Conklln  did  not  argue  tbe  question  with 
him,  and  tbat  the  witness  did  not  vote  for 
the  defendant. 

"A  number  of  the  witnesses  were  intro- 
duced by  the  defendant  in  an  effort  to  show 
that  the  booths  in  this  precinct  were  so  ar- 
ranged that  tbe  officers  of  the  election  could 
see  the  voter  preparing  bis  ballot  I  find  the 
fact  to  be  that  Dr.  Carl,  as  secretary  of  the 
county  election  board,  and  in  the  perform- 
ance of  bis  duties  as  sucb,  shipped  to  Ed 
Conklln,  the  Inspector,  two  or  three  booths 
to  Catoosa:  that  these  booths  were  not  re- 
ceived by  Mr.  Conklln;  tbat  be,  in  conjunc- 
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tion  witb  the  otber  election  officials  in  that 
precinct,  prepared  booths;  that  tbey  were 
prepared  and  pnt  up  as  required  by  law. 
Mr.  Conklln  and  all  tbe  other  election  offi- 
cers in  that  precinct  stated  that  they  did 
not  see  a  single  voter  stamp  his  ballot  on 
that  day,  and  could  not  see  them,  and  made 
BO  effort  to  see  how  any  voter  voted.  And 
I  so  find  the  facts  to  be  that  none  of  tbe  offi- 
cers, or  any  one  else,  saw  any  voter  stamp 
his  ticket 

"A  number  of  witnesses  were  introduced 
to  show  that  Kelly  Gibson  went  into  the 
voting  place  a  number  of  times  during  the 
day  while  the  election  was  being  held.  The 
evidence  uncontradicted  in  this  case  shows 
that  Kelly  Gibson  was  a  deputy  constable, 
appointed  especially  for  the  day;  that  he 
was  appointed  at  the  instance  of  the  Demo- 
crats of  the  county  for  the  purpose  of  pre- 
serving order  at  the  polls.  All  of  the  elec- 
tion officers  testify  that  tbey  did  not  see 
him  in  the  house  that  day,  except  possibly 
one  or  two  who  stated  that  he  did  come  in 
one  time,  and  asked  for  and  received  a  drink 
of  water,  and  immediately  went  out  again. 
It  occurs  to  me,  and  I  find  the  fact  to  be, 
that  some  of  the  officers  conducting  the  elec- 
tion at  that  precinct  would  have  known  it 
if  Kelly  Gibson  frequented  the  bouse,  and 
their  testimony  being  frank  and  positive  that 
he  did  not  go  inside  the  house  except  upon 
the  occasion  referred  to,  and  was  not  in 
consultation  with  any  of  the  officers  during 
the  day  r^arding  the  election,  and  that  he 
did  not  electioneer  within  the  prohibitive 
territory  of  the  voting  place.  I  find  the  fact 
to  be  that  on  the  8th  day  of  November,  1910, 
the  election  held  in  precinct  No.  3  was  as  or- 
derly as  it  was  possible  to  hold  an  election 
In  any  precinct,  and  in  fact  there  was  no  dis- 
order at  all  at  said  precinct;  that  the  offi- 
cers performed  their  duties  under  the  law; 
tliat  they  were  guilty  of  no  misconduct  on 
said  day;  that  all  of  the  requirements  of 
the  law  as  to  the  manner  of  conducting  elec- 
tions were  fully  and  faithfully  complied  with 
by  these  officers;  and  that  from  this  rec- 
ord— that  is,  the  evidence  of  the  witnesses 
produced  in  this  case — the  charge  of  con- 
spiracy. Irregularity,  or  misconduct  in  the 
liolding  of  said  election  by  any  of  tbe  officers 
of  said  election,  or  any  other  person,  is  un- 
warranted and  unfounded. 

"Having  disposed  of  this  feature  of  the 
case,  I  now  pass  to  the  question  of  whether 
or  not  the  ballots  will  be  admitted  in  evi- 
dence for  the  purpose  of  contradicting  or 
impeaching  the  certificate  of  returns  made, 
certified,  and  sworn  to  in  the  manner  and 
form  provided  by  law  by  the  officers  of  pre- 
dnct  No.  8.  In  support  of  his  allegation 
contained  in  his  amendment  to  his  amended 
answer  that  there  were  mutilated  ballots  in 
the  box  from  precinct  3,  which  were  counted 
in  favor  of  the  plaintiff,  the  defendant  was 
permitted  to  introduce  the  ballots.    Prelimi- 


nary to  the  introduction  of  tbe  ballots,  sev- 
eral witnesses  were  examined  as  to  the 
condition  of  the  box  and  ballots.  Tbe  first 
witness.  Dr.  Carl,  secretary  of  tbe  election 
board,  stated  that  after  the  completion  o< 
tbe  canvass  by  the  county  election  board  all 
tbe  boxes,  including  the  box  from  precinct 
3,  were  sealed  with  a  paper  seal,  and  the 
names  of  the  members  of  the  county  elec- 
tion board  were  written  across  tbe  seal.  It 
appears  from  the  evidence,  and  I  so  find  that 
this  box  has  been  In  a  room  provided  by  th« 
board  of  county  commissioners  for  the  coun- 
ty election  board;  that  part  of  the  time  since 
the  box  has  been  in  the  room  it  bas  been 
used  as  a  storage  room  for  'booze' ;  that  Dr. 
Carl,  the  janitor,  Mr.  Brown,  and  the  wit- 
nesses do  not  know  who  else  have  had  keys 
to  the  room;  that  there  were  no  safeguards 
at  all  thrown  around  this  room;  that  it 
could  be  easily  entered;  that  the  ballot  box 
from  precinct  3  was  sealed  with  a  imiier 
Heal  used  by  druggists  for  the  purpose  ot 
labeling  bottles;  that  by  placing  the  box 
near  tbe  stove  or  heat  the  seal  would  drop 
olf,  and  I  do  find  that  it  has  been  removed 
since  the  box  was  canvassed  by  the  county 
election  board;  that  the  keys  to  this  box 
were  all  retained  by  Dr.  Carl,  who  testifies 
that  tbey  were  kept  by  him  in  his  desk ;  that 
the  desk  was  open  during  the  day,  and  lock- 
ed during  the  night;  that  sometimes  there 
were  in  the  office  Dr.  Bates  and  Dr.  Carl,  and 
part  of  the  time  during  the  day  tbere  was 
neither  in  the  office — so  It  would  have  been 
easy  for  any  one  to  have  removed  the  keys 
from  Dr.  Carl's  possession  without  detection 
by  Dr.  Carl.  From  his  appearance  ujion 
the  stand,  his  frankness  in  his  answers  made 
to  the  questions  propounded  to  bim,  his  de- 
meanor and  appearance  upon  the  stand.  I 
am  convinced  that  those  keys  were  not  u.scd 
by  Dr.  Carl,  or  by  others  by  his  permis»!iou 
for  the  purpose  of  entering  the  ballot  box 
for  any  unlawful  purpose.  From  the  facts 
and  circumstances  In  this  case,  however,  I 
am  forced  to  the  conclusion  that  they  have 
been  removed  from  his  possession  by  some 
one  else,  and  the  box  entered. 

"Upon  opening  this  box,  this  package 
which  all  of  the  election  officers  from  precinct 
No.  3  testified  was  sealed  and  in  good  condi- 
tion when  it  was  placed  in  the  box,  and 
which  fact  no  living  witness  has  disputed, 
was  torn  almost  entirely  in  two.  It  bore  evi- 
dence of  having  t>een  torn  by  the  band  of 
some  one,  the  tear  beginning  a  tUrd  of  the 
way  down  from  the  top,  and  was  torn  nearly 
In  two,  leaving  the  two  parts  hanging;  thHt 
the  opening  made  by  the  tear  was  of  suffi- 
cient size  to  permit  the  removal  from  the 
package  of  the  ballots  contained  therein. 
Several  witnesses  testified  that  there  were  a 
number  of  envelopes  that  were  ripped  and 
torn  in  any  number  of  the  boxes  from  the 
several  precincts  in  the  First  commission- 
er's district    Mr.  C  J.  Brown,  o£  the  elec- 
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tlon  board,  swore  tliat  none  of  them  ■were 
torn  In  the  manner  in  which  tblB  was  torn; 
that  It  conld  not  be  so  torn  by  the  weight  of 
the  ballots;  that  those  that  did  have  openings 
were  split  along  the  folds.  Not  a  single  wit- 
ness has  disputed  this  testimony,  and  I  am 
therefore  bound  to  find  it  to  be  true. 

"Upon  removing  the  ballots  in  the  pres- 
ence of  the  court,  a  number  of  witnesses 
were  sworn.  Delbert  Buckler,  a  witness 
called  on  behalf  of  the  plaintiff,  testified 
that  he  was  one  of  the  official  counters  at 
the  election  held  in  precinct  No.  3,  Wagoner 
connty,  at  the  election  held  on  the  8th  day 
of  last  November.  This  witness  testified  that 
the  voted  connty  ballots  from  precinct  No.  3 
were  sealed  on  the  top  by  Charley  Hosklns 
in  the  presence  of  the  witness;  that  the  Im- 
pression of  the  township  seal  was  made  upon 
the  sealing  wax  placed  on  the  ballots.  When 
these  ballots,  bearing  a  seal,  were  presented 
to  Mr.  Buckler,  he  stated  that  the  seal  did 
not  seem  to  be  as  plain  as  when  placed  upon 
the  wax.  When  asked  If  it  looked  like  the 
one  that  was  put  on  by  the  board,  he  an- 
swered: 'No,  sir;  there  is  no  distinction  there 
of  any  stamp  much  at  all.'  After  closely  ex- 
amining this  seal,  I  must  find  that  it  does 
not  bear  the  impression  of  any  stamp,  and 
was  not  in  the  condition  when  presented  to 
the  court  that  it  was  in  when  it  left  the 
precinct  election  board  of  precinct  3.  That 
it  has  been  tampered  with  to  my  mind  is  evi- 
dent from  the  testimony  of  witnesses,  and 
the  appearance  of  the  seal.  Oi>ening  these 
ballots,  the  count  was  proceeded  with.  Up 
to  the  count  of  about  two-thirds  of  the  bal- 
lots, or  more,  there  was  no  appearance  that 
they  had  been  tampered  with.  Then  almost 
consecutively  were  found  18  mutilated  bal- 
lots, mutilated  not  only  as  to  the  ofllce  of 
the  connty  commissioner,  about  all  of  which 
were  stamped  in  front  of  the  names  of  Mr. 
Farker,  and  other  names,  and  in  front  of  the 
name  of  Mr.  Hausam.  Then  were  found  10 
ballots  that  were  stamped  in  the  circle  un- 
'  der  the  eagle,  the  emblem  of  the  Republican 
party,  and  in  the  square  opposite  Mr.  Hau- 
sam's  name.  Mr.  Buckler  stated  that  as  one 
of  the  counters  he  called  off  all  the  county 
ballots  voted  in  precinct  No.  3;  that  he  per- 
sonally Inspected  and  examined  every  ballot; 
ard  that  Mr.  Sallee,  another  counter,  stood 
beside  him  and  inspected  and  examined  ev- 
ery ballot.  Mr.  Buckler  was  handed  the  18 
mutilated  ballots  which  by  the  recount  by 
the  court  showed  were  mutilated,  and  he 
stated  positively  that  none  of  those  ballots 
were  marked  and  stamped  at  the  time  he 
called  them  off,  and  they  were  strung  and 
sealed  as  they  are  now. 

"Mr.  Buckler  stated  that  he  is  a  Democrat 
in  politics,  and  votes  the  Democratic  ticket. 
On  cross-examination  he  was  asked  if  it 
might  not  be  possible  that  he  is  mistaken,  to 
-which  question  he  answered  emphatically, 
no,  that  he  was  not  mistaken,  but  upon  the 
contrary  knows  positively  that  those  ballots 


have  been  mutilated  since  they  were  called 
off  by  him,  strung,  sealed,  and  placed  in  an 
envelope  and  sealed.  Upon  this  question  Mr. 
8allee  also  stated  positively  that  said  ballots 
were  not  in  the  condition  as  when  they  were 
counted  by  the  precinct  election  board;  that 
he  Is  politically  a  Socialist,  and  did  not  vote 
for  either  of  the  parties;  that  he  stood  by 
and  watched  the  count  of  every  ballot  and 
knows  positively  that  they  have  been  muti- 
lated since  they  were  strung,  sealed,  inclos- 
ed in  the  envelope,  and  placed  in  the  ballot 
box.  Both  of  these  witnesses  swore  positive- 
ly that  they  counted  every  ballot  for  Mr. 
Parker  that  he  received;  that  they  counted 
every  vote  for  Mr.  Hausam  that  he  receiv- 
ed; and  that  the  certificate  of  returns  from 
said  precinct  showing  114  votes  for  Mr.  Par- 
ker, and  40  votes  for  Mr.  Hausam,  is  true 
and  correct.  Mr.  Buckler,  as  stated,  is  a 
Democrat,  a  man  of  more  than  ordinary  in- 
telligence, whose  appearance  upon  the  wit- 
ness stand  impressed  me  with  his  honesty, 
his  disinterestedness  in  the  result  of  this  ac- 
tion, and  with  the  fact  that  he  was  telling  the 
truth  about  the  matter  about  which  he  was 
testifying.  Mr.  Sallee  also  showed  that  he 
was  disinterested,  and  I  believe  not  only  in- 
tended to,  but  did,  tell  the  truth  about  the 
matter  about  which  he  was  testifying. 

"C.  N.  Hoskins,  a  witness  called  on  be- 
half of  the  plaintiff,  stated  that  he  was  a  le- 
gal voter  on  the  8th  day  of  November,  IdlO, 
in  precinct  No.  3;  that  politically  he  is  a 
Democrat,  and  votes  the  Democratic  ticket; 
that  on  the  said  day  he  was  one  of  the  of- 
ficial counters  in  said  precinct;  that  he 
counted  the  votes  as  they  were  called  off  by 
Mr.  Buckler;  that  he  did  not  count  any  votes 
in  favor  of  Mr.  Parker  or  Mr.  Hausam,  or 
against  either  of  them,  except  such  as  were 
called  for  them  by  Mr.  Buckler;  that  bis  tal- 
ly of  the  votes  corresponded  with  the  tally 
of  the  other  counter,  8.  W.  Orcutt;  that  his 
tally  showed  114  votes  for  Mr.  Parker,  40 
votes  for  Mr.  Hausam;  that  said  ballots  were 
strung  by  Mr.  Sallee,  and  were  sealed,  placed 
in  an  envelope,  the  envelope  sealed,  the  of- 
ficers' names  written  across  the  seal,  and 
placed  In  the  ballot  box. 

"S.  W.  Orcutt,  a  witness  called  on  behalf 
of  plaintiff,  states  that  on  the  8th  day  of 
November,  1910,  he  was  a  legal  voter  in 
precinct  No.  3;  that  he  is  a  R^ubllcan  in 
politics,  and  votes  the  Republican  ticket;  that 
he  was  one  of  the  official  counters  in  said 
precinct  on  said  day;  that  he,  with  Mr.  Hos- 
kins, tallied  the  votes  as  they  were  called 
by  Mr.  Buckler;  that  the  tally  kept  by  Mr. 
Hosklns,  as  to  the  candidates  for  commis- 
sioners, Mr.  Hausam  and  Mr.  Parker,  agreed 
exactly. 

"Both  of  these  witnes-ses  present  a  good 
appearance  upon  the  witness  stand,  and  im- 
pressed me  with  the  fact  that  they  were  tell- 
ing the  truth.  All  of  these  witnesses  testi- 
fied positively  as  to  the  condition  of  these 
ballota  as  to  being  mutilated,  sealed,  and  in- 
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closed,  and  not  a  single  witness  even  inti- 
mated the  contrary,  and  so  far  as  the  evi- 
dence Is  concerned  tending  to  show  the  muti- 
lation of  these  ballots  since  they  were  placed 
in  the  ballot  box  is  uncontradicted,  the  wit- 
nesses unimpeached,  so  I  must  find  the  fact 
overwhelmingly  proven  that  these  ballots 
have  been  tampered  with,  and  mutilated 
since  they  were  counted,  sealed,  and  placed 
in  the  ballot  box. 

"I  have  carefully  examined  the  ballots 
'from  this  box,  and  in  fact  the  entire  con- 
tents of  the  box.  Several  witnesses  testified 
that  there  were  from  two  to  four  mutilated 
ballots  which  were  placed  in  the  box.  That 
they  were  sealed  in  an  envelope  to  them- 
selves by  the  official  counters  of  said  pre- 
cinct. The  box  when  opened  In  court  did  not 
contain  this  package,  but  did  contain  all  of 
the  ballots  detached  from  the  book  of  ballots, 
which  Is  another  fact  and  circumstance 
which  convinces  me  that  the  box  has  been 
tampered  with,  the  mutilated  ballots  remov- 
ed from  their  place,  mixed,  and  mingled  with 
the  counted  ballots.  The  ballots  themselves 
which  have  been  testified  to  by  the  officers  of 
said  precinct  show  clearly  upon  their  face 
that  many  of  them  bad  been  stamped  in  the 
square  opposite  the  name  of  A.  L.  Ilausam 
with  a  stamp  that  differs  in  appearance,  both 
as  to  the  shape  and  width,  from  any  of  the 
stamps  used  in  stamping  all  of  the  other  bal- 
lots contained  in  the  box;  that  many  of  the 
stamps  of  the  tickets  showing  that  they  have 
been  stamped  in  the  circle  under  the  emblem 
of  the  Republican  party,  and  also  in  the 
square  opposite  the  name  of  A.  L.  Hausam 
differs  in  shape  and  width  from  any  other 
stamp  used  by  the  voters  in  said  precinct, 
except  those  which  were  used  by  whoever 
tampered  with  the  box  in  mutilating  the  18 
ballots  testified  to  by  the  witnesses,  and  the 
10  Republican  ballots  for  Mr.  Hausam.  This 
piece  of  forgery  is  so  flagrant  and  so  clear 
that  I  do  not  believe  any  man  of  even  ordi- 
nary Intelligence  would  hesitate  for  a  single 
moment  in  stating  that  the  stamp  used  in 
effecting  the  mutilation,  and  in  increasing 
the  vote  of  Mr.  Hausam  by  stamping  in  front 
of  his  name  upon  the  straight  Republican 
tickets,  is  entirely  different  from  that  used 
in  voting  all  the  other  ballots,  and  was  not 
made  by  any  stamp  used  by  the  voters  on 
election  day  in  indicating  their  choice  upon 
the  ballot  counted  and  canvassed  by  the  pre- 
cinct officers. 

"The  precinct  certificate  from  said  precinct 
show«  clearly  upon  its  face  as  to  the  office 
of  county  commissioner  that  it  has  not  been 
tampered  with,  or  changed  in  any  particular 
since  it  was  made  out.  The  figures  remain 
the  same  as  when  written  by  the  official 
counters.  This  certificate  Is  signed  by  C.  N. 
lloskins,  S.  W.  Orcutt,  F.  W.  Sallee,  and  D. 
Buckler,  official  counters,  and  was  subscrib- 
ed and  sworn  to  before  Edward  Conklin,  in- 
spector of  said  precinct,  on  the  8th  day  of 
^November,  1010.  I  believe  and  find  from  the 
evidence  that  said  precinct  certificate  shows 


the  exact  number  of  Totea  received  by  Mr. 
Parker  and  Mr.  Hausam,  namely,  for  Mr. 
Parker  114,  for  Mr.  rCruaam  40,  that  were 
received  by  said  parties  for  the  office  of 
county  commissioner  in  precinct  No.  3,  and 
that  the  change  in  the  count  shown  by  a  re- 
count of  the  ballots  in  court  is  the  result  of 
the  mutilation  and  forgery  of  said  ballots, 
by  reason  of  which  the  ballots  are  rejected 
by  the  court  for  the  purpose  of  contradicting 
or  Impeaching  the  said  certificate,  and  the 
cerOfleate  aforesaid  is  received  and  accepted 
by  the  court  as  the  true  and  correct  return 
and  count  of  the  votes  received  by  plaintiff 
and  defendant  in  precinct  No.  3. 

"I  find  from  the  evidence  in  this  case  that 
on  the  8th  day  of  November,  1010,  in  coni- 
mlssloners  district  No.  1,  of  Wagoner  coun- 
ty, Okl.,  Mr.  Parker,  the  candidate  upon  the 
Republican  ticket  for  said  office  received  STA 
votes,  and  that  Mr.  Hausam,  the  candidate 
upon  the  Democratic  ticket  for  said  office,  re- 
ceived 325  votes." 

In  State  ex  rel.  Montgomery  v.  State  Elec- 
tion Board  et  al.,  116  Pac.  168,  recently  de- 
cided by  this  court,  but  not  yet  officially  re- 
ported, it  is  said:  'In  order,  then,  that  the 
result  of  an  election  may  be  with  certainty 
preserved  and  made  available,  section  8  of 
article  2  [Laws  1907-08,  c.  31],  supra,  was 
passed,  which  provides  that  on  the  comple- 
tion of  the  court  the  tally  sheets  on  which 
the  tally  is  kept  should  be  signed  by  all  four 
counters;  that  a  certificate  permanently 
bound  In  the  back  of  the  book  of  ballots 
should  be  filled  out  by  the  four  counters; 
that  the  same  should  not  be  detached  from 
the  said  book;  and  that  the  counters  should 
also  make  out  at  least  three  duplicates  of 
such  certificate.  Each  of  the  four  certificates 
thus  provided  for  were  to  be  prepared  with 
pen  and  ink,  and  the  result  written  not  only 
in  words,  but  also  in  figures,  and  each  certifi- 
cate when  completed,  it  was  required,  should 
be  signed  and  sworn  to  by  all  of  the  four 
counters.  Then  follows  specific  directions  as 
to  what  should  be  done  with  each  of  these 
certificates.  One  of  them  was  to  be  deliver- 
ed to  and  kept  by  the  chief  election  official 
of  the  precinct,  the  Inspector,  and  the  other 
two  to  accompany  the  stub  book  of  ballots. 
There  is  much  detail  but  not  much  law  in- 
volved in  a  consideration  of  an  action  un- 
der these  simple  provisions.  But  there  is  <, 
reason  for  each  of  the  requirements  contaliH 
ed  in  the  statute.  One  of  the  duplicate  cer- 
tificates was  left  with  the  inspector  to  the 
end  that  the  misfortune,  catastrophe,  or 
fraud  which  would  destroy  one  might  not 
destroy  all  and  thereby  leave  a  lack  of  evi- 
dence of  the  result  of  the  election  in  that 
precinct.  Likewise,  as  counsel  suggest,  it 
was  doubtless  also  to  make  the  result  more 
certain  and  forgery  or  alteration  more  diffi- 
cult." See  section  3130.  Comp.  Laws  19(.U 
(section  8,  art.  2,  c.  31,  Nesa.  Laws  1907-fl(St. 
[1]  Obviously  the  trial  court  committed  no 
error  in  i>ermltting  the  certificate  from  pre- 
cinct No.  4  which  was  ret&ined  by  McCor- 
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mlck,  the  election  inspector,  to  be  Introdticed 
In  evidence. 

[t]  Tbe  question  then  remaining  for  de- 
termination Is  whether  the  finding  of  the 
court  as  to  the  question  of  fraud  In  precinct 
No.  8,  or  aa  to  the  admission  of  the  ballots 
cast  In  said  precinct  to  Impeach  the  returns. 
Is  sustained  by  the  evidence.  The  rule  is 
well  settled  by  this  court  that  where  a  case 
Is  tried  In  a  lower  court  without  a  Jury, 
and  special  findings  of  fact  are  made,  partly 
npoa  oral  testimony,  such  findings  are  con- 
clusive upon  any  disputed  and  doubtful  ques- 
tion of  &ct.  Seward  v.  Casler  et  al.,  24  Okl. 
275,  103  Pac.  740. 

[$]  Plaintiff  In  error  Insists  that  the  trial 
Judge  was  prejudiced  against  the  defendant 
in  the  trial  of  said  cause.  No  application  as 
provided  by  statute  was  filed,  setting  forth 
the  grounds  of  fact  upon  which  It  was  claim- 
ed that  said  Judge  was  disqualified  (section 
C,  art.  1,  c.  14,  p.  169,  Sess.  Laws  1909),  nor 
was  such  request  presented  to  said  Judge 
for  him  to  certify  to  such  disqualification. 
No  showing  Is  made  In  the  record  as  to  why 
such  application  or  request  prior  to  the  trial 
was  not  made  for  such  disqualification.  In 
the  absence  of  such  showing  so  as  to  nega- 
tive laches,  at  all  events  a  party  will  not  be 
permitted  to  set  up  in  this  court  for  the  first 
time  after  the  trial  that  the  trial  Judge  was 
prejudiced,  and  for  that  reason  made  a  find- 
ing against  him  which  would  not  have  been 
made  had  he  not  been  so  prejudiced. 

There  being  some  substantial  evidence  to 
support  the  finding  of  the  lower  court.  It 
would  clearly  be  a  usurpation  in  the  exer- 
cise of  appellate  authority  for  the  court  to 
set  aside  the  special  findings  of  said  court. 

It  follows  that  the  Judgment  of  the  lower 
court  must  be  affirmed.  All  the  Justices  con- 
cur. 

(a  Okl.  416) 
WESTERN  UNION  TELEGRAPH  CO.  T. 

STATE. 

{Supreme  Court  of  Oklahoma.     Jan.  9,  1912. 
On   Rehearing,    March  12,   1912.) 

(ByVlabut  (y  the  Court.) 

1.  Telegraphs  and  Telephones  (|  83*)— 
Regulation— JoBlSDiCTioN  of  Cobpobatioit 

Commission. 

An  objection  that  the  Corporation  Com- 
mission fixed  rates  withont  evidence  to  sup- 
port the  order  does  not  run  to  the  jurisdiction 
of  the  Commission  to  make  the  order,  but  to 
the  reasonableness  of  the  order  when  made. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  I  21;  Dec.  Die.  f 
33.*]  •    •       .  »    I 

2.  CONSTiTunoNAl.  I.AW  (f|  242,  298*)— Due 
Process  of  Law — Equal  Pbotection  of 
Laws— Rboulatior  of  Tkleqbapu  Compa- 
nies. 

A  telegraph  company  is  entitled  to  earn  a 
fair  return  upon  the  present  value  of  its  prop- 
erty, used  in  the  business  within  the  state;  and 
where  the  Corporation  Commission  establishes 


rates  that  win  not  admit  of  such  return  as,  nn> 
der  all  the  circamstances,  is  jnst,  its  order,  es- 
tablishing  such  rate,  is  ia  violation  of  the  four- 
teenth amendment  of  the  Conatitntioa  of  the 
United  States. 

[Ed.  Note.— For  other  cases,  see  Constitn- 
tional  Law,  Cent  Dig.  (|  S91,  847;  Dec.  Dig. 
U  242,  29a*l 

3.  Telegbaphs   and   Tblephoneb    (I   83*)— 

RKOUI^TION— DETEBlUNAnON    OF    KKASON* 

ablxness. 

The  reasonableness  or  unreasonableness  of 
rates  prescribed  by  the  Corporation  Commis- 
sion for  the  transmission  of  messages  by  a  tel- 
egraph company  within  the  limits  of  the  state 
must  be  determined  with  reference  only  to  the 
intrastate  business  done  by  the  carrier,  and 
to  the  profits  derived  from  that  bnsineaa.  It 
ia  by  dividing  the  capital  of  the  carrier  invest- 
ed in  the  business  in  proportion  to  the  earn- 
ings of  each  that  tbe  amount  of  capital  Invest- 
ed in  intrastate  bnsiness  is  found,  and  upon 
which  the  carrier  Is  entitled  to  a  fair  return. 
And  it  is  by  dividing  the  total  expense  of  con- 
ducting both  its  interstate  and  intrastate  busi- 
ness on  the  same  basis  that  tbe  expense  ot 
conducting  each  is  found.  If  the  net  profits  de- 
rived from  tbe  intrastate  business,  further  re- 
duced by  the  application  of  tbe  order,  fails  to 
yield  a  reasonable  return  on  tbe  investment, 
the  order  is  unreasonable  and  unjust,  and  win 
be  reversed. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  {  21;    Dec.  Dig.  | 

4.  ComfEBCs  (i  69*)— Subjects  of  Reoula* 
HON— Chabges  bt  Telegbaph  Companies. 

An  order  of  the  Corporation  Commission, 
which  provides:  "No  extra  charge  shall  be 
made  for  delivering  a  telegraphic  message  in 
cities  or  towns  in  this  state  within  a  radius 
of  two  miles  from  the  office  of  the  delivering 
telegraph  company;  provided  that  such  point 
of  final  delivery  Is  within  the  corporate  limits 
of  such  town  or  city"— applies  to  Incorporated 
towns  and  cities  only,  and  is  not  an  nnconsti- 
tutional  interference  with  interstate  commerce, 
but  a  valid  exercise  of  the  power  of  the  Corpo- 
ration Commission,  not  only  as  to  Intrastate, 
but  as  to  telegraphic  messages  from  points 
withont  to  points  within  the  state. 

[Ed.  Note.— For  other  cases,  see  Commerce^ 
Cent.  Dig.  |{  87,  100;    Dec.  Dig.  i  69.*] 

5.  Tkleobaphs  and  Telepbonks  (|  14^,* 
Ne«',  vol.  14,  Key  No.  Series)— REaULATlOK 
— Reasonableness. 

That  part  of  the  order  which  reads:  "Ho 
telegraph  office  where  messages  are  received 
and  transmitted  for  the  public  shall  be  discon- 
tinued or  abolished  without  first  obtaining  the 
consent  of  the  Commission,  upon  an  application 
duly  filed  by  the  said  company  desiring  such 
discontinuance,  wherein  shall  be  stated  the  rea- 
son therefor;  it  being  understood  that  this  re- 
fers to  the  main  office,  and  does  not  include 
branches  of  the  main  office  at  any  place" — ^Is 
held  to  be  unreasonable,  and  is  modified,  so  as 
to  require  20  days  notice  to  the  Corporation 
Commission  of  a  proposed  discontinuance. 

Error  from  the  State  Corporation  Commis- 
sion. 

Writ  of  error  by  the  Western  Union  Tele- 
graph Company  to  review  an  order  by  the  Cor- 
poration Commission.     Modified. 

Cottingham  A  Bledsoe,  for  appellant  Chaa 
West  and  Chas.  L.  Moore,  Asst  Atty.  Qen., 
for  the  State. 


•For  other  caau  see  same  topic  and  section  NUMBEa  in  Deo.  Dig.  *  Am.  Otc.  Key  No.  Series  4  aep'r  IndexM 
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.  TURNER,  C.  J.  On  March  24,  1908,  the 
Corporation  Commission,  pursuant  to  article 
9^  {  18,  of  the  Constitution,  made  due  pub- 
lication of  proposed  order  No.  18,  addressed 
■  "To  all  Telegraph  Companies  Doing  Business 
In  the  State  of  Oklahoma."  On  July  14, 
1908,  the  Western  Union  Telegraph  Company 
filed  Its  objection  thereto.  After  several 
hearings,  consisting  solely  of  the  testimony 
of  J.  C.  Nelson,  superintendent  of  the  appel- 
lant, the  Commission,  on  December  1,  1908, 
Issued  a  final  order,  which  reads: 

"Corporation  Commission  of  Oklahoma. 

"Order  No,  149, 

"To  all  telegraph  companies,  persons,  firms 
and  corporations  doing  business  in  the  state 

'  of  Oklahoma,  pursuant  to  publication  of 
proposed  order  No.  18,  relating  to  rates  and 
regulations  for  telegraph  service,  in  the  Guth- 
rie Daily  Leader,  a  newspaper  of  general 
circulation,  published  in  the  city  of  Guthrie, 
county  of  Logan,  state  of  Oklahoma,  and 
said  contemplated  order  having  appeared 
therein  once  a  week  for  four  consecutive 
weeks,  as  required  by  law,  and  pursuant  to 
regular  bearing  held  in  the  Commission's 
o£Qce  in  the  city  of  Guthrie,  notice  is  hereby 
given  that  the  following  final  order  shall  be 
in  full  force  and  efTect  on  and  after  the  first 
day  of  January,  1909:  No  telegraph  com- 
pany or  combination  telegraph  companies, 
doing  bnsiness  in  the  state  of  Oklahoma, 
shall  charge  or  collect  for  the  transmission 
of  messages  between  points  In  the  state  of 
Oklahoma,    a    greater    or   different   rate   of 

'  charge  than  provided  herein: 

"Rule   No.   1. 

"No  telegraph  company  shall  charge  or 
collect  more  than  the  following  scale  of  rates 
for  any  message  of  ten  words,  or  less,  ez- 
dnslve  of  time  filed,  office  check,  date,  time 
received,  complete  address  and  signature, 
between  any  points  within  this  state  on  its 

.  lines:  Scale  of  Rates. — 175  miles  and  under, 
air  line  distance,  day  rate,  23c.;   night  rate, 

'  25c.  250  miles  and  over  175,  air  line  dis- 
tance, day  rate  30c.;  night  rate,  25c.  Over 
250  miles,  air  line  distance,  day  rate,  S5c.; 
night  rate,  25c.  For  each  additional  word 
over  ten  words,  the  day  rate  shall  be  two 
cents.  For  each  additional  word  over  ten 
words,  the  night  rate  shall  be  two  cents. 

"Rule  No.  2. 

"All  the  telegraph  companies  are  required 
to  receive  and  transmit  each  other's  mes- 
sages, when  necessary  to  reach  a  point  of 
destination.  Whenever  a  message  is  sent 
over  two  or  more  telegraph  lines  owned,  con- 
trolled and  operated  by  separate  and  dis- 
tinct corporations,  or  individuals,  the  Joint 
rate  shall  be  ten  (10)  cents  In  addition  to 
the  single  line  rate  named  herein,  of  ten 
words  or  less,  and  one  cent  for  each  addition- 
al word  over  ten  words:  Provided,  that  the 
additional  cost,  or  rate,  shall  not  be  charged 


when  the  same  company  has  an  ofllce  at  the 
point  of  origin  and  destination. 

"Rule  No.  3. 
"All  rates  in  force  and  effect  on  December 

1,  1908,  lower  than  the  rates  named  herein 
shall  remain  in  full  force  and  effect  ontll 
changed  by  order  of  the  Commission. 

"Rule  No.  4. 

'The  receiving  clerk  or  receiving  operator 
must  give  any  aid  or  explanation  necessary 
to  enable  the  sender  to  prepare  his  or  her 
message,  and  must  also  correctly  mark  on 
the  face  of  the  message  the  year,  month,  day, 
hour  and  minute  that  it  Is  filed. 

"Rule  No.  5. 

"In  sending  a  message,  the  sending  opera- 
tor must  observe  the  following  order  of  trans- 
mission:    1.  The    number   of   the   message. 

2.  The  operator's  personal  signal.  3.  The 
correct  and  exact  filing  time  as  per  rale  4. 
4.  The  check  of  the  message.  5.  The  place 
from.  6.  The  address  of  the  message.  7. 
The  body  and  signature  of  the  message. 

"Rule  No.  6. 
"The  receiving  operator  must  show  on  the 
face  of  the  message,  the  hour  and  minute  the 
message  was  filed  at  point  of  origin,  in  addi- 
tion to  the  hour  and  minute  the  message 
was  received  by  him. 

"Rule  No.  7. 
"No  extra  charge  shall  be  made  for  de- 
livering a  telegraphic  message  in  cities  or 
towns  in  this  state  within  a  radius  of  two 
miles  from  the  ofiice  of  the  delivering  tele- 
graph company;  provided  that  such  point 
of  final  delivery  is  within  the  corporate  lim- 
its of  such  town  or  city.  Whenever  prat- 
tlcable,  such  telegraph  company  may  deliver 
all  messages  by  telephone,  with  consent  of 
the  sender  or  addressee  thereof,  and  charge 
the  actual  expense  of  so  doing. 

"Rule  No.  8. 

"No  telegraph  office  where  mes-sages  are 
received  and  transmitted  for  the  public  shall 
be  discontinued  or  abolished  without  first 
obtaining  the  consent  of  the  Commission, 
upon  an  application  duly  filed  by  the  said 
company  desiring  such  discontinuance,  where- 
in shall  be  stated  the  reason  therefor;  it 
being  understood  that  this  refers  to  the  main 
office,  and  does  not  Include  branches  of  the 
main  office  at  any  place.  Such  branches 
may  be  opened  or  closed  as  the  exigenclea  of 
the  business  may  require. 

"Rule  No.  9. 

"All  rules  and  regulations  of  the  telegraph 
companies  operating  In  Oklahoma  lu  force 
and  effect  on  December  1,  1908,  not  changed 
by  the  rules  and  regulations  herein  prescrib- 
ed, shall  remain  in  full  force  and  effect,  un- 
til changed  by  order  of  the  Commission. 
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"Rule  No.  10. 

"A  copy  of  this  order  must  be  printed  wltb 
twelve  point  type  and  aball  be  posted  in 
some  conspicuous  place  In  each  telegraph 
office  In  the  state  ot  Oklaboma  for  tbe  in- 
formation of  the  public.  Two  copies  of 
tariffs,  rules  and  regulations  of  each  telegraph 
company  doing  business  In  Oklahoma  must 
be  filed  with  the  Commission  by  each  com- 
pany on  or  before  date  this  order  becomes 
effective." 

[1]  Assuming,  as  la  contended,  that  there 
was  no  evidence  before  the  Commission  tend- 
ing to  prove  that  the  existing  rate  was  un- 
reasonable, It  does  not  follow  that  the  Com- 
mission had  no  jurisdiction  to  fix  the  rate 
complained  of.  This  for  tbe  reason  that  ju- 
risdiction to  fix  the  rates  in  the  premises  Is 
vested  In  the  Commission  by  article  9,  |  18, 
supra,  which  reads:  "The  Commission  shall 
have  the  power  and  authority  and  be  charg- 
ed with  the  duty  of  supervising,  regulating, 
and  controlling  all  transportation  and  trans- 
mission companies  doing  business  In  this 
state.  In  all  matters  relating  to  the  perform- 
ance of  their  public  duties  and  their  charges 
therefor,  and  of  correcting  abuses  and  pre- 
venting unjust  discrimination  and  extortion 
by  such  companies;  and  to  that  end  tbe 
Commission  shall,  from  time  to  time,  pre- 
scribe and  enforce  against  such  companies, 
in  the  manner  hereinafter  authorized,  such 
rates,  charges,  classifications  of  traffic,  and 
rules  and  regulations,  and  shall  require  them 
to  establish  and  maintain  all  such  public 
service,  facilities,  and  conveniences  as  may  be 
reasonable  and  just,  which  said  rates,  charg- 
es, classifications,  rules,  regulations,  and 
requirements,  the  Commission  may,  from 
time  to  time,  alter  or  amend.  All  rates, 
charges,  classifications,  rules,  and  regulations 
adopted,  or  acted  upon,  by  any  such  com- 
pany. Inconsistent  with  those  prescribed  by 
the  Commission,  within  the  scope  of  Its  au- 
thority, shall  be  unlawful  and  void."  And 
the  objection  that  It  fixed  rates  without  evi- 
dence to  support  the  order  would  not  run 
to  tbe  jurisdiction  of  tbe  Commission  to  make 
tbe  order,  bat  to  the  reasonableness  and  jus- 
tice of  the  order  when  made. 

[2]  Assailing  the  order,  appellant  contends 
that  the  rates  therein  prescribed  are  unrea- 
sonable. In  that  tbe  same.  If  put  In  force, 
would  fall  to  yield  a  fair  return  upon  the 
present  value  of  Its  property,  used  In  the 
business  within  this  state.  That  apiiellant 
is  entitled  to  such  return  upon  its  Invest- 
ment goes  without  saying.  Pioneer  Telegraph 
&  Tel.  Co.  V.  Westenhaver  et  al.,  118  Pac. 
354 

In  A.,  T.  ft  8.  P.  Ry.  Co.  v.  State,  23  Okl. 
231,  100  Pac.  16,  we  said:  "Whilst  It  is  true 
that  public  service  corporations  may  be  re- 
quired to  render  reasonable  service  for  the 
public,  yet  that  does  not  mean  that  the  public 
must  have  service,  regardless  of  whether  or 
not  same  may  be  at  a  loss  to  tbe  public  serv- 
ice corporation." 


In  Smythe  v.  Ames,  169  TT.  S.  526,  18  Sup. 
Ct  426,  42  L.  Ed.  819,  it  is  said:  "A  state 
enactment,  or  regulation  made  under  the  au- 
thority of  a  state  enactment,  establishing 
rates  for  the  transportation  of  persons  or 
property  by  railroads,  that  will  not  admit 
of  the  carrier  earning  such  compensation  as, 
under  all  the  circumstances,  is  just  to  It  and 
to  the  public  would  deprive  such  carrier  of 
Its  property  without  due  process  of  law,  and 
deny  to  it  the  equal  protection  of  the  laws, 
and  would  therefore  be  repugnant  to  tbe 
fourteenth  amendment  of  the  Constitution  of 
the  United  States." 

In  Beale  &  Wyman  on  Railroad  Rate  Regu- 
lation,  I  406,  It  Is  said:  "According  to  mod- 
ern views  upon  the  constitutional  guaranties, 
and  adequate  return  upon  tbe  true  value  of 
the  property  devoted  to  the  public  use  by 
those  who  conduct  a  public  service  ought,  in 
all  normal  cases,  to  be  left;  otherwise  it  Is 
conceded  that  tbey  are  in  effect  deprived  of 
their  property  without  due  process  of  law,  if 
their  rates  are  so  reduced  by  public  authori- 
ty as  to  leave  no  such  adequate  return.  And 
this  Is  based  upon  sound  public  policy.  It 
ought  always  to  be  plain  that  those  who  In- 
vest their  funds  In  some  public  employment 
are  going  to  get  a  fair  per  cent,  upon  their 
Investment,  because,  unless  they  are  assured 
of  this,  they  will  employ  their  money  else- 
where, and  many  enterprises  necessary  for 
the  public  convenience  will  not  be  under- 
taken ;  nor  will  existing  plants  be  extended. 
It  Is,  then,  not  only  due  consideration  for  the 
rights  of  others  who  have  already  invested 
their  money  In  public  service  companies,  but 
also  an  enlightened  selfishness,  with  a  view 
to  the  future,  which  dictates  tbe  policy  that 
a  reasonable  return  upon  tbe  value  of  tbe 
property  used  in  tbe  public  service  shall  be 
held  to  be  protected  by  tbe  Constitution." 

In  the  Westenhaver  Case,  supra,  we  said: 
"The  rule  generally  established  by  the  courts, 
including  the  Supreme  Court  of  the  United 
States,  for  determining  the  validity  of  legis- 
lative acts,  or  of  orders  of  boards  or  commis- 
sions, prescribing  rates.  Is  that  tbe  act  is  valid, 
unless  the  rates  be  unreasonable  to  tbe  extent 
that  their  enforcement  would  be  equivalent 
to  the  taking  of  property  for  public  use,  with- 
out such  compensation  as,  under  the  circum- 
stances, is  just  to  tbe  owner  and  to  the  pab- 
11c.  The  rate  is  fair,  when  its  application 
will  yield  a  fair  return  upon  the  reasonable 
value  of  the  property  at  the  time  it  Is  being 
used  for  the  public.  It  is  unfair,  when  it 
does  not  yield  such  return.  Knoxvllle  v. 
KnoxvUle  Water  Co.,  212  U.  S.  1,  29  Sup.  Ct. 
148,  53  L.  Ed.  871;  San  Diego  Land  &  Town 
Co.  T.  Jasper,  189  U.  S.  439,  23  Sup.  Ct.  671, 
47  L.  Ed.  892;  San  Diego  Land  ft  Town  Co. 
V.  National  City,  174  U.  S.  739,  19  Sup.  Ct. 
804,  43  L.  Ed.  1154 ;  Smythe  v.  Ames,  169  U. 
S.  466,  18  Sup.  Ct.  418,  42  L.  Ed.  819." 

There  Is  no  dispute  as  to  the  facts  and 
figures.    Appellant's  lines  are  along  tbe  right 
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of  way  at  every  railroad  in  the  state  and 
consisted  of: 

4.543.46  miles  of  poles  at  $40. . .  $181,738  40 
15346.91  miles  of  iron  wire  at  $10    158,469  10 

2,008.75  miles  of  copper  wire  at 

$20   40,175  00 

MiscellaneoQS 1,15160 

— and  were,  on  January  1,  1908,  of  a  total 
physical  raluutloa  of  $381,554.10.  Its  gross 
earnings  credited  to  Oklahoma  for  the  year 
ending  June  30,  1907,  were  from  three  sourc- 
es, to  wit: 

Intrastate  $  31,525  49 

Interstate  and  transstate 152,039  93 

MiscellaneouB,  such  as  leased  wires, 
etc 17,530  70 

In  all $201,116  12 

Its  gross  expenses  for  that  time  were: 

Manaf^erg,  operators,  rierks,  mes- 
sengers, and  other  employes. ...  $  87,887  54 

Rent,  light,  and  fuel 8,900  25 

Battery  maintenance,  instruments, 

and  other  supplies 16,234  95 

Maintenance  and  repairs  of  lines. .  12,544  18 

Keconsti-uction  of   lines 20,984  77 

Hailruad  companies'  proportion  of 

net  receipts 9,552  45 

Executive   and   legal  expenses  and 

superintendence 16,449  79 

Texas  (Oklahoma  Territory) 6,844  32 

Other  miscellaneous  expenses 7.495  12 

Total $192,983  37 

Showing  its  net  earnings  for  that  time,  In- 
cluding interstate,  Intrastate  and  transstate, 
to  be  $8,132.75,  and  Its  sole  return  upon  an 
investment  of  $381,554.10,  or  less  than  3  per 
cent.  It  is  insisted  by  appellant  that,  as  the 
estimated  effect  of  the  enforcement  of  the 
rate  would  still  further  reduce  Its  net  earn- 
ings correspondingly,  that  the  order  is  clearly 
unreasonable,  and  should  be  reversed.  The 
answer  made  to  this  contention  Is  that  the 
item  of  "Railroad  Companies'  proportion  of 
net  receipts,  $9,552.45"  should  not  be  charged 
as  an  item  of  gross  expense,  but  as  an  item 
of  "net  receipts,"  which,  when  added  thereto, 
would  make  the  net  receipts  of  appellant, 
instead  of  $8,132.75,  $17,685.20.  To  this  it  Is 
enough  to  say  that  this  Is  contrary  to  the 
findings  of  the  Commission,  which,  in  mak- 
ing up  the  Items  of  gross  expense  comprising 
tbe  total  of  $192,983.37,  claimed  by  appel- 
laa*,  allowed  said  amount  of  $9,552.45  as  an 
item  of  proper  charge  to  the  gross  expense 
account.  This  was  permitted  by  the  state 
to  go  unchallenged  before  the  Commission; 
bat  the  Attorney  General  Insisted  in  open 
court,  on  the  argument,  that  it  should  not 
be  allowed,  and  the  court  thereupon  offered 
to  remand  the  case  to  afford  the  state  an 
opportunity  to  show  the  error.  This  offer 
was  impliedly  declined  by  the  Attorney  Gen- 
eral, and,  being  supported  by  the  evidence, 
the  item  wlU  not  be  disturbed.  Besides,  It  ap- 
pears from  the  undisputed  testimony  that 
this  sum  was  actually  paid  by  appellant, 
l^ursuant  to  a  working  contract  with  certain 
railroad  companies  fox  certain  privUeges  al- 


most indispensable  to  the  prosecution  of  the 
business  of  the  appellant,  without  which,  as 
found  by  the  Commission,  "the  telegraph 
company  could  maintain  offices  and  agents 
only  at  comparatively  few  stations  wltbln 
Oklahoma." 

[3]  But  the  real  question  here  is  whether 
the  Oklahoma  rates— that  is  the  intrastate 
rate  sought  to  be  displaced  by  the  order  com- 
plained of,  less  all  expenses  properly  charge- 
able against  the  same — yield  a  reasonable 
return  upon  the  investment.  If  they  do  not, 
the  order  reducing  them  is  unreasonable. 
If  the  Interstate  rates  are  too  high.  Congress 
alone  has  jurisdiction  to  interfere  and  correct 
them.  We  take  it  that  the  same  rule  applies 
here  as  applies  in  the  fixing  of  freight  rates. 
In  Smytbe  v.  Ames,  supra.  In  the  syllabus,  it 
is  said:  "The  reasonableness  or  unreason- 
ableness of  rates  prescribed  by  a  state  for 
the  transportation  of  persons  and  property 
,  wholly  within  its  limits  must  be  determined 
I  without  reference  to  the  interstate  business 
I  done  by  the  carrier,  or  to  the  profits  derived 
I  from  that  business.  The  state  cannot  Justify 
unreasonably  low  rates  for  domestic  trans- 
portation, considered  alone,  upon  the  ground 
that  the  carrier  is  earning  large  profits  od 
its  interstate  business,  over  which,  so  far  as 
rates  are  concerned,  the  state  has  no  control; 
nor  can  the  carrier  Justify  unreasonably 
high  rates  on  domestic  business,  upon  the 
ground  that  it  will  be  able  only  In  that  way 
to  meet  losses  on  its  Interstate  business." 

To  ascertain  whether  the  intrastate  rate 
sought  to  be  Installed  would  yield  a  fair 
return  upon  the  capital  investment.  Justice 
Brewer,  in  Ames  v.  Union  Pac.  Ry.  Co.  (C 
C.)  64  Fed.  at  page  179,  lays  down  the  rule 
thus:  "We  have  an  attempt  by  the  Legis- 
lature to  prescribe  a  maximum  tariff  for 
only  the  transportation  of  freight  within  the 
limits  of  Nebraska,  and  are  called  upon  to 
determine  whether  the  rates  so  fixed  are 
unreasonable,  and  afford  no  fair  compensa- 
tion to  those  who  have  Invested  their  means 
in  these  railroad  properties.  In  order  to 
determine  this,  we  must  ascertain  wliat  it 
costs  to  carry  this  local  freight,  what  the 
receipts  have  been  therefrom,  and  what  re- 
duction will  be  made  in  such  receipts  by  the 
application  of  this  act,  and  then  we  must 
take  such  proportion  of  the  gross  inveetuent 
in  the  road  as  the  present  earnings  from  the 
local  freight  bear  to  the  total  earnings  of 
the  road.  From  these  computations,  we  may 
see  whether  the  reduction  made  by  this  act 
la  the  local  freight,  if  applied  to  all  the  com- 
pany's business,  would  leave  any  compensa- 
tion to  the  owners,  and.  if  so,  how  mncli.'' 
In  applying  this  rule,  it  la  sufficient  to  say, 
as  contended  (and  the  contention  is  unchal- 
lenged), that,  dividing  the  capital  of  appel- 
lant Invested  in  the  state  ($381,554.10)  be- 
tween its  intra  and  its  inter  state  business 
in  proportion  to  the  earnings  of  each,  we 
find  that  about  24.4  per  cent,  thereof,  or 
$93,099.20,  is  used  in  conducting  its  intra- 
state business,  and  upon  which  appellant  ia 
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enUtied  to  tt  fftlr  Teturn;  that,  dlTiding  $192,- 
983.37,  or  tbe  total  expense  of  conducting 
botb  its  intra  and  Inter  state  business  on  the 
same  basis,  $47,087.76  thereof  should  be  borne 
by  the  former.  This  amount,  deducted  from 
$49,076.19  the  total  income  fcom  intrastate 
business  from  all  sources,  leaves  the  net  in- 
come derived  from  tbls  source  for  tbe  fiscal 
year  ending  June  30,  1907  (tbe  latest  data 
available),  $1,988.43,  which,  less  $3,2i>0,  the 
reduction  Incident  to  the  enforcement  of  the 
order  complained  of,  would  require  appel- 
lant to  conduct  its  intrastate  business  at  a 
loss.  We  are  therefore  of  opinion  that  the 
rates  sought  to  be  put  in  force  are  unrea- 
sonable, and  the  order,  to  that  extent,  should 
be  reversed;  and,  inasmuch  as  tbe  return  of 
$1,933.43  is  but  little  In  excess  of  2  per  cent 
on  tbe  investment  of  $92,526.74,  used  by  ap- 
pellant in  conducting  its  Intrastate  business, 
that  the  rate  sought  to  be  displaced  should 
stand. 

To  the  contention  of  appellant  that  it  has 
a  right  to  operate  under  its  own  rules,  which, 
when  fixed,  are  presumptively  right  and  rea- 
sonable, and  that  upon  him  who  assails  them 
lies  tbe  burden  to  prove  tbe  same  to  be  un- 
fair, we  will  not  speak,  except  to  say  that 
the  record  discloses  no  rules  of  appellant 
which  the  remainder  of  the  order  seeks  to 
displace;  and  that  all  remaining  for  us  to 
consider  is  whether  appellant  has  fairly  over- 
come the  presumption  attaching  thereto  that 
the  same  is  prima  facie  just,  reasonable,  and 
correct  That  It  has  so  fairly  overcome  said 
order  as  to  all  of  so-called  "Rule  2,"  except 
that  part  requiring  telegraph  companies  to 
transmit  each  other's  messages  when  neces- 
sary to  reach  a  point  of  destination,  is  con- 
ceded. 

[4]  It  is  next  contended  that  the  Commis- 
sion was  without  Jurisdiction  to  make  that 
part  of  the  order  complained  of,  known  as 
"Rule  7,"  which  reads,  "No  extra  charge 
shall  be  made  for  delivering  a  telegraphic 
message  in  cities  or  towns  In  this  state  with- 
in a  radius  of  two  miles  from  the  office  of 
the  delivering  telegraph  company,  provided 
that  such  point  of  final  delivery  is  within  the 
corporate  limits  of  such  town  or  city,"  for 
the  reason  that  the  same  is  an  Interference 
with  interstate  commerce.  Tbe  effect  of 
that  part  of  the  order  is  to  establish  a  free 
delivery  limit,  and  applies  alike  to  Interstate, 
intrastate,  and  government  messages.  As  the 
transmission  of  telegrams  between  states  Is 
interstate  commerce,  and  an  interference  with 
their  delivery  an  interference  with  that  com- 
merce, it  is  for  us  to  determine  whether  that 
part  of  the  order  is  such  an  interference  as 
to  bring  it  in  conflict  with  tbe  -commerce 
clause  of  the  Constitution. 

In  Telegraph  Co.  v.  Tex.,  106  U.  S.  at  page 
464  (26  L.  Ed.  1067),  the  court  said:  "In 
Pensacola  Telegraph  Co.  v.  Western  Union 
Telegraph  Co.,  96  U.  S.  1  [24  L.  Ed.  70S],  this 
court  held  that  the  telegraph  was  an  instru- 
ment of  commerce,  and  that  telegraph  com- 
panies were  subject  to  the  regulating  power 
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of  Congr^  In  respect  to  their  foreign  and 
interstate'  business.  A  telegraph  company 
occupies  the  same  relation  to  commerce  as  a 
carrier  of  messages  that  a  railroad  com- 
pany does  as  a  carrier  of  goods.  Both  com- 
panies are  instruments  of  commerce,  and 
their  business  is  commerce  itself.  They  do 
their  transportation  in  different  ways,  and 
their  liabilities  are  In  some  respects  different, 
but  they  are  both  indispensable  to  those  en- 
gaged to  any  considerable  extent  in  commer- 
cial pursuits.  Congress,  to  facilitate  tbe  erec- 
tion of  telegraph  lines,  has  by  statute  au- 
thorized the  use  of  the  public  domain  and 
the  military  post  roads,  and  the  crossing  of 
the  navigable  streams  and  waters  of  the 
United  States  for  that  purpose.  As  a  return 
for  this  privilege,  those  who  avail  themselves 
of  it  are  bound  to  give  the  United  States 
precedence  in  the  use  of  their  lines  for  pub- 
lic business,  at  rates  to  be  fixed  by  the  Post- 
master Oeneral.  Thus,  as  to  government 
business,  companies  of  this  class  become 
government  agencies.  The  Western  Union 
Telegraph  Company  having  accepted  tbe  re- 
strictions and  obligations  of  this  provision 
by  Congress,  occupies  in  Texas  tbe  position 
of  an  instrument  of  foreign  and  Interstate 
commerce,  and  of  a  government  agent  for 
the  transmission  of  messages  on  public  busi- 
ness," 

When  a  state,  by  statute,  imposes  a  re- 
striction on  interstate  telegraphic  message 
such  statutes  are  void. 

In  Wabash,  etc.,  Co.  v.  Illinois,  118  U.  S. 
557,  7  Sup.  Ct  4,  30  L.  Ed.  244,  the  syllabus 
says:  •*•  •  •  That  a  statute  of  a  state, 
intended  to  regulate  or  to  tax  or  to  impose 
any  other  restriction  upon  the  transmission 
of  persons  or  property  or  telegraphic  mes- 
sages from  one  state  to  another,  is  not  with- 
in that  class  of  legislation  which  the  states 
may  enact  in  the  absence  of  legislation  by 
Congress;  and  that  such  statutes  are  void, 
even  as  to  that  part  of  such  transmission 
which  may  be  within  the  state." 

In  Butner  v.  Western  Union  Telegraph  O)., 
2  Okl.  234,  37  Pac.  1087,  in  tbe  syllabus,  it 
is  said:  "An  act  of  tbe  territorial  Legisla- 
ture, which  regulates  the  order  of  receipt 
and  transmission  of  telegraphic  messages, 
and  prescribes  a  penalty  for  its  violation,  but 
which  does  not  attempt  to  regulate  tbe  de- 
livery of  messages  outside  the  territory,  or  of 
messages  sent  from  without  the  territory,  is 
not  in  conflict  with  the  constitutional  pro- 
vision giving  to  Congress  the  right  to  regu- 
late commerce  between  the  states  and  terri- 
tories." Clearly  implying  that  any  regula- 
tion of  the  delivery  of  messages  by  the  state, 
sent  from  without  the  state,  which  hampers 
the  delivery  is  in  conflict  with  that  part  of 
the  Constitution.  In  other  words,  tbe  test 
is  whether  -the  proposed  order  is  promotive 
or  obstructive  of  the  duty  of  the  appellant, 
as  a  telegraph  company,  with  reference  to 
messages  sought  to  be  delivered.  If  it  is  a 
mere  regulation  of  the  delivery  of  its  mes- 
sages, and  promotive  thereof,  it  is  not  in 
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conflict;  but  if  it  amounts  to  more  than  a 
mere  regulation,  and  to  an  obstruction  of 
«ncb  delivery,  it  is  in  conflict  with  the  Con- 
stitution. 

In  Western  Union  Tel.  Co.  v.  James,  162 
U.  S.  651,  16  Sup.  Ct.  934,  40  L.  Ed.  1105, 
the  state  of  Georgia  passed  a  statute,  pre- 
scribing a  penalty  in  a  sum  certain  against 
telegraph  companies  failing  to  transmit  and 
deliver  dispatches  with  due  diligence.  Pur- 
suant thereto,  a  merchant  in  that  state 
brought  suit  against  the  telegraph  company 
to  recover  a  penalty  for  its  failure  to  deliv- 
er, to  bis  damage,  a  message  addressed  to 
him  by  a  merchant  in  Alabama.  The  only 
question  before  the  court  was  whether  the 
statute  was  a  valid  exercise  of  power  by  the 
state  over  telegrams  from  points  without  to 
points  within  the  state.  After  holding  that 
it  was  not  an  unconstitutional  interference 
with  interstate  commerce,  as  applied  to  such 
message,  in  the  abseuce  of  any  legislation  by 
Congress  upon  the  subject,  the  court  said: 
"In  one  sense,  it  affects  the  transmission  of 
interstate  messages,  because  such  transmis- 
sion Is  not  completed  until  the  message  is  de- 
livered to  the  person  to  whom  It  Is  addressed, 
or  reasonable  diligence  employed  to  deliver 
it.  But  the  statute  can  be  fully  carried  out 
and  obeyed  without  In  any  manner  affecting 
the  conduct  of  the  company  with  regard  to 
the  performance  of  ,lts  duties  in  other  states. 
It  would  not  unfavorably  affect  or  embarrass 
it  in  the  course  of  Its  employment;  and 
hence,  until  Congress  speaks  upon  the  sub- 
ject, it  would  seem  that  such  a  statute  must 
be  valid.  It  is  the  duty  of  a  telegraph  com- 
pany which  receives  a  message  for  transmis- 
sion, directed  to  an  individual  at  one  of  Its 
stations,  to  deliver  that  message  to  the  per- 
son to  whom  it  is  addressed,  with  reasona- 
ble diligence  and  in  good  faith.  That  is  a 
part  of  Its  contract,  implied  by  taking  the 
message  and  receiving  payment  therefor. 
The  statute  in  question  Is  of  a  nature  that  Is 
In  aid  of  the  performance  of  a  duty  of  the 
company  tliat  would  exist,  in  the  absence  of 
any  such  statute;  and  it  is  in  no  wise  obstruct- 
ive of  its  duty  as  a  telegraph  company.  It 
imposes  a  penalty  for  the  purpose  of  enforc- 
ing this  general  duty  of  the  company.  The 
direction  that  the  delivery  of  the  message 
shall  be  made  with  Impartiality,  and  in  good 
faith  and  with  due  diligence,  is  not  an  addi- 
tion to  the  duty  which  it  would  owe,  in  the 
absence  of  such  a  statute.  Can  it  be  said 
that  the  imposition  of  a  penalty  for  the  vio- 
lation of  a  duty  which  the  company  owed  by 
the  general  law  of  the  land  is  a  regulation  of 
or  an  obstruction  to  interstate  commerce, 
within  the  meaning  of  that  clause  of  the  fed- 
eral Constitution  under  discussion?  We  think 
not.  No  tax  Is  laid  upon  any  interstate  mes- 
sage; nor  Is  there  any  regulation  of  a  na- 
ture calculated  to  at  all  embarrass,  obstruct, 
or  impede  the  company  in  the  full  and  fair 
performance  of  its  duty  as  an  interstate  send- 
er of  messages.    We  see  no  reason  to  fear 


any  weakening  of  the  protection  of  the  con- 
stitutional provision,  as  to  commerce  among 
the  several  states,  by  holding  that,  in  regard 
to  such  a  message  as  the  one  In  question,  al- 
though it  comes  from  a  place  without  the 
state,  It  is  yet  under  the  jurisdiction  of  the 
state  where  it  is  to  be  delivered  (after  its 
arrival  therein  at  the  place  of  delivery),  at 
least  so  far  as  legislation  of  the  state  tends 
to  enforce  the  performance  of  duty  owed  by 
the  company  under  the  general  law.  So  long 
as  Congress  Is  silent  upon  the  subject,  we 
think  it  is  within  the  power  of  the  state  gov- 
ernment to  enact  legislation  of  the  nature  of 
this  Georgia  statute." 

If  the  proposed  order  establishing  a  free 
delivery  zone  added  anything  to  the  burden 
of  delivering  messages,  or  anything  to  the  du- 
ties of  appellant  under  the  law  in  connection 
therewith,  we  might  see  bow  it  might  be  thus 
objectlonal;  but  It  does  not  Prior  to  and 
unafTected  by  the  order.  In  the  absence  of  an 
understanding  or  agreement  to  the  contrary, 
the  extent  of  the  contract  of  appellant  was 
the  prompt  transmission  and  a  diligent  effort 
to  deliver  the  message  In  the  city  or  town 
to  which  the  message  was  sent.  Telegraph 
Co.  V.  Harvey,  67  Kan.  729,  74  Pac.  250.  The 
law  fixed  no  limit  for  free  delivery,  except 
that  fixed  by  the  limit  of  the  city  or  town. 
The  telegraph  company  might,  however,  make 
reasonable  rules  establishing  such  limit,  aft- 
er which.  In  the  absence  of  a  custom  or 
agreement  (2  Joyce  on  Electric  Law,  |  767a), 
the  company  could  not  be  required  to  deliver 
a  telegram  beyond  those  limits,  without  an 
additional  charge.  Now,  as  that  part  of  the 
order  complained  of  does  not  undertake  to 
extend  the  free  delivery  zone  beyond  the 
polut  fixed  by  the  law  as  theretofore  exist- 
ing— that  is,  the  limits  of  the  city  or  town — 
but.  In  fact,  contracts  it  to  within  two  miles 
of  the  office  of  the  delivering  company  in  all 
such  wherein  the  corporate  limits  extend  be- 
yond that  distance,  we  are  of  opinion  that. 
Instead  of  adding  to,  it  takes  from  the  bur- 
den of  delivering  the  message,  by  Impliedly 
acknowledging  the  right  of  appellant,  and 
making  it  permissible,  to  charge  an  addition- 
al fee  for  so  doing,  when  messages  are  deliv- 
ered by  it  beyond  the  zone.  This  would  add 
nothing  to  Its  duties  within  the  zone,  under 
the  law  as  theretofore  existing,  and  would 
stimulate  appellant  In  the  performance  of  its 
duty  to  deliver  messages  beyond  the  zone. 

In  Western  Union  Tel.  Co.  v.  Com.  Mill. 
Co.,  218  U.  S.  406,  31  Sup.  Ct  SO,  64  L.  Ed. 
1088,  in  the  syllabus,  it  is  said:  "While  a 
state  statute  which  imposes  positive  duties 
and  regulates  the  performance  of  boainesa  of 
a  telegraph  company  Is  void  as  a  direct  reg- 
ulation of  interstate  commerce,  as  decided 
in  Western  Union  Tel.  Co.  v.  Pendleton,  122 
U.  S.  347  [7  Sup.  Ct  1126,  30  L.  Ed.  1187], 
a  statute  which  Imposes  no  additional  duty, 
but  gives  sanction  only  to  an  inherent  duty, 
and  declares,  as  to  a  public  service,  the  pub- 
lic policy  of  the  state,  does  not  entail  any 
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burden  on  Interstate  commerce,  and  Is  not 
Told  under  tbe  commerce  clause  of  the  Con- 
stitution of  tbe  United  States."  See,  also. 
Western  Union  Tel.  Co.  v.  Crovo  et  al.,  220 
U.  S.  364,  31  Sup.  Ct.  399,  65  <L.  Ed.  498. 

A  close  analogy  lies  between  the  duties  of 
telegraph  and  express  companies  with  refer- 
ence to  delivering.  Wyman  on  Public  Ser. 
Corp.  (section  277)  says:  "There  are  certain 
services  In  which  a  company  undertakes  de- 
livery within  a  community.  Express  matter 
and  telegraphic  messages  are  prominent  ex- 
amples of  this." 

U.  S.  Express  Co.  ▼.  State,  164  Ind.  196, 
73  N.  E.  101,  was  a  suit  to  recover  a  penalty 
for  failure  to  deliver  an  express  package  of 
any  such  company  doing  business  within  the 
state  of  Indiana  to  deliver  any  express  pack- 
age to  tbe  consignee.  The  court  said:  "It  is 
argued  that  the  act  Is  so  general  as  to  amount 
to  an  attempt  to  regulate  Interstate  com- 
merce; and  that  therefore  the  enactment  Is 
void  as  a  whole.  As  a  proper  preliminary  to 
a  discussion  of  the  principal  proposition  thus 
asserted,  we  shall  consider  tbe  duty  of  a  car- 
rier by  express,  in  the  absence  of  any  stat- 
ute, laying  aside  all  question  as  to  the  de- 
livery of  goods  by  express  at  small  stations, 
and  also  the  question  of  usage  as  affecting 
the  carrier's  obligation,  neither  of  which  Is 
an  element  in  the  case  before  us.  It  may  be 
said  tliat  It  is  the  duty  of  a  carrier  by  ex- 
press to  deliver  packages  received  by  it  to 
the  consignee  at  his  residence  or  place  of  busi- 
ness. [Citing  authorities.]  •  •  •  Having 
ascertained  that  the  purpose  of  the  statute  Is 
merely  to  require  tbe  carrier,  under  tbe  com- 
pulsion of  a  penalty,  to  observe  Its  general 
duty,  tbe  question  confronts  us  as  to  wheth- 
er the  enactment  Is  such  an  attempted  inter- 
ference with  interstate  commerce  as  to  make 
the  act  void."  And,  after  quoting  Western 
Union  Tel.  Co.  t.  James,  supra,  as  we  have 
done,  said:  "It  is  our  conclusion,  so  far  as 
concerns  the  objection  that  the  statute  Is  in- 
valid as  an  attempted  regulation  of  inter- 
state commerce,  that  it  is  competent  for  the 
state  to  require  carriers  of  express,  under  a 
penalty,  to  live  up  to  tbelr  obligations  under 
the  general  law,  in  respect  to  the  delivery  of 
packages  in  this  state;  and  that  therefore  tbe 
objection  is  not  well  taken." 

We  are  therefore  of  opinion  that,  far  from 
hampering,  the  effect  of  the  order  is  in  tbe 
interest  of  good  service,  "tends  to  enforce  the 
performance  of  tbe  duty  owed  by  tbe  com- 
pany under  tbe  general  laws,"  and  must 
stand,  unless  otherwise  successfully  assailed. 

Assailing  the  reasonableness  of  that  part 
of  the  order,  appellant  contends:  "The  rec- 
ord shows  that  33%  per  cent  of  the  stations 
of  the  appellant  In  this  state  yield  a  gross 
monthly  revenue  of  not  more  than  $5,  and  20 
Iier  cent,  of  these  offices  yield  not  more  than 
$2  a  month  gross  revenue.  At  all  such  sta- 
tions, the  appellant  Is  able  to  furnish  service 
to  tbe  people  only  by  employing  operators 
with  most  of  their  time  devoted  to  other 


work.  At  many  such  stations,  delivery  of 
messages  by  messenger  employed  for  that 
purpose  is  not  attempted,  and  necessarily 
could  not  be.  The  revenue  would  not  permit 
It."  Assuming  such  to  be  the  state  of  tbe 
record,  the  order  is  not  unreasonable.  This 
for  tbe  reason  that  the  record  fails  to  dis- 
close that  the  towns  referred  to  are  incorpo- 
rated, and  therefore  Included  within  the  or- 
der. Believing,  as  we  do,  that  the  order 
means  to  establish  a  free  delivery  zone  In  in- 
corporated cities  and  towns  only,  for  a  radi- 
us of  two  miles  from  the  delivering  office, 
should  the  corporate  limits  extend  that  far 
or  further,  and  to  the  extent  of  those  lim- 
its, if  not  so  far,  and  to  leave  the  rights  of 
all  parties  In  Interest,  in  unlucorix>rated 
towns,  as  they  were  under  the  general  law, 
and  unaffected  by  tbe  order,  we  are  of  opin- 
ion that  the  part  of  the  order  thus  assailed 
still  bears  the  presumption  of  being  prima 
fticie  just,  reasonable,  and  correct,  and  must 
stand. 

[C]  Assailing  that  part  of  tbe  order,  desig- 
nated as  "Rule  8,"  prohibiting  the  discontin- 
uance of  any  main  telegraph  office  at  which 
messages  are  received  and  sent,  without  the 
consent  of  the  Commission,  obtained  upon  ap- 
plication duly  filed  by  the  company.  It  is  con- 
tended that  tbe  record  "disclosed  that  88  per 
cent,  of  the  offices  of  the  Western  Union 
Telegraph  Company  in  Oklahoma  have  gross 
receipts  of  less  than  $50  per  month,  and 
about  33  per  cent,  have  gross  receipts  of  less 
than  fS  per  month,  and  about  20  per  cent, 
have  gross  receipts  of  less  tlian  $2  per 
month;  and  that  tbe  company  is  unable  to 
secure  the  service  of  an  operator  for  less 
than  150  per  month.  It  further  appears 
from  page  36  of  tbe  record  that  tbe  business 
is  much  more  active  at  a  numl>er  of  stations 
at  certain  seasons  of  the  year  than  it  is  at 
other  seasons;  and  that  tbe  company  could 
afford  to  maintain  telegraph  service  at  a 
number  of  telegraph  stations  at  certain  sea- 
sons of  tbe  year  when  there  is  absolutely  no 
demand  for  such  services  at  other  seasons. 
It  would  certainly  seem  to  be  unreasonable 
and  unjust  to  require  the  telegraph  company 
to  secure  the  permission  of  the  Corporation 
Commission  to  dlscoutluue  an  office,  where 
the  earnings  are  less  than  $2  per  month,  or 
even  $5  per  month."  We  think  so  too.  And 
for  the  further  reason  that,  as  we  have  just 
held  that  appellant  is.  Independent  of  the  or- 
der, already  conducting  at  a  loss  its  Intra- 
state business,  as  It  says,  hoping  for  better 
times,  It  would  be  unreasonable  and  unjust 
to  enforce  a  rule,  such  as  the  one  proposed, 
which  would  liave  tbe  effect  of  forcing  It, 
contrary  to  Its  better  judgment,  to  continue 
to  do  at  an  office  beyond  a  time  it  had  ceas- 
ed to  l>e  profitable,  and  until  such  time  as 
consent  of  the  Commission  could  be  obtain- 
ed, upon  application  to  it.  In  view  of  the 
fact,  however,  that  the  discontinuance  of  a 
main  office,  without  notice,  might  result  lu 
serious  Inconvenience  to  tbe  public,  that  part 
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9t  the  order  complained  of  Is  modified,  bo  ai 
to  require  20  days  notice  to  the  Commission 
of  a  proposed  discontinuance,  to  the  end  that 
the  best  interests  of  all  concerned  may  be 
subserved. 

As  there  is  nothing  of  merit  in  the  remain- 
ing assignments  of  error,  that  part  of  order 
No.  149,  designated  as  "Rule  1,"  prescribing 
a  "scale  of  rates,"  and  tliat  part  of  said  or- 
der, designated  as  "Rule  2,"  prescribing  a 
joint  rate  for  separate  companies,  is  reversed 
and  set  aside.  That  part  of  said  order, 
known  as  "Rule  8,"  ia  modified  as  stated. 
The  remainder  of  said  order  is  affirmed. 

WILLIAMS,  J.,  concurs  in  the  conclusion. 

On  Rehearing. 

PER  CURIAM.  The  parties  hereto  have 
filed  the  following  stipulation  in  this  court, 
for  the  rendering  of  judgment  in  this  cause, 
here  set  out.  The  judgment  heretofore  ren- 
dered In  this  cause  Is  hereby  modified,  so  as 
to  conform  to  this  stipulation. 

"Stipulation. 

"It  is  stipulated  by  and  between  the  ap- 
pellant, the  Western  Union  Telegraph  Com- 
pany, and  the  state  of  Oklahoma,  that  it 
was  the  Intention  of  the  Corporation  Com- 
mission that  all  of  the  rates,  rules,  and  reg- 
ulations contained  in  order  No.  149  of  the 
corporation  Commission  were  int^ided  to 
apply  only  to  intrastate  business,  and  In  no 
wise  to  interstate  business  or  Interstate  mes- 
sages, or  any  service  in  connection  therewith. 
It  is  further  stipulated  that  it  is  die  proper 
interpretation  of  said  order  to  construe  the 
same  as  applicable  only  to  intrastate  mes- 
sages, and  as  not  applying  in  any  particular 
or  in  any  event  to  interstate  messages.  Cot- 
tlngham  ft  Bledsoe,  Attorneys  for  Western 
Union  TelegraiA  Company.  Cbas.  L.  Moore, 
Assistant  Attorney  General,  and  Attorney  for 
State  of  Oklahoma. 

"Precedent  for  Journal  Entry. 

"On  this  day  came  on  to  be  heard  the  ap- 
plication of  appellant  for  a  modification  of 
the  order  of  this  court  heretofore  entered  in 
this  cause,  and  also  came  on  to  be  heard  the 
stipulation  of  counsel  that  it  was  the  purpose 
and  intention,  in  making  said  order,  that  It 
should  apply  to  only  intrastate  business  both 
as  to  rates  and  regulations.  It  is  therefore 
ordered  that  order  No.  149  of  the  Corpora- 
tion Commission  of  the  state  of  Oklahoma  be 
modified,  so  as  to  read  as  follows: 

"Rule  No.  L 

"No  telegraph  company  or  combination  of 
telegraph  companies  doing  business  in  the 
state  of  Oklahoma  shall  charge  or  collect 
for  the  transmission  of  messages  between 
places  within  the  state  a  greater  charge  than 
was  made  by  such  company  or  companies 
for  such  service  on  the  1st  day  of  January, 


1912,  without  further  order  \,i  the  Corpora-' 

tion  Commission. 

"Rule  No.  2. 
"The  receiving  clerk  or  receiving  operator 
must  give  such  aid  or  explanation  as  may  be 
necessary  to  enable  a  sender  to  prepare  his 
or  her  message,  and  must  correctly  mark  on 
the  face  of  the  message  the  year,  month, 
day,  hour,  and  minute  that  such  message 
was  filed  for  transmission. 

"Rule  No.  3. 

"In  sending  a  message,  the  sending  oper- 
ator must  observe  the  following  order  of 
transmission:  1.  The  number  of  the  mes- 
sage. 2.  The  operator's  personal  signal.  3. 
The  correct  and  exact  filing  time  as  per 
rule  2.  4.  The  check  of  the  message.  5.  The 
place  from.  6.  The  address  of  the  message. 
7.  The  l>ody  and  signature  of  the  message. 

"Rule  No.  4. 
"The  receiving  operator  must  show  on 
the  face  of  the  message  the  hour  and  minute 
the  message  was  filed  at  point  of  origin,  in 
addition  to  the  hour  and  minute  the  mes- 
sage was  received  by  him. 

"Rule  No.  5. 

"No  extra  charge  shall  be  made  for  de- 
livering a  telegraphic  message  in  Incorporat- 
ed cities  or  towns  in  this  state  within  a 
radius  of  two  miles  of  the  office  of  the  de- 
livering company,  when  such  point  of  final 
delivery  is  within  the  corporate  limits  of 
such  dty  or  town.  Any  telegraphic  com- 
pany may,  with  the  consent  of  the  sender  or 
addressee,  and  when  practicable,  deliver  a 
message  by  telephone,  and  may  in  such  case 
charge  the  actual  expense  of  so  doing, 

"Rule  No.  8. 

"No  Independent  or  uptown  telegraphic  of- 
fice where  messages  are  received  and  trans- 
mitted for  the  public  shall  be  discontinued 
or  abolished  without  first  giving  the  Commis- 
sion 30  days'  notice  of  the  intention  to  abol- 
ish the  same:  Provided  the  Commission  may 
authorize  the  discontinuance  of  an  office  at 
any  time  or  upon  shorter  notice;  and  pro- 
vided, further,  that  this  rule  shall  not  apply 
to  offices  maintained  jointly  by  telegraph  and 
railroad  companies. 

"Rule  No.  7. 

"All  rules  and  regulations  of  telegraph 
companies  operating  in  Oklahoma,  In  force 
and  effect  on  the  1st  day  of  January,  1912, 
not  changed  by  the  rules  and  regulations 
herein  prescribed,  shall  remain  in  full  force 
and  effect  untU  changed  by  the  Commission. 

"Rule  No.  8. 

"That  the  rates,  rules,  and  regulations 
prescribed  by  this  order  shall  apply  only  to 
messages  moving  between  itoints  within  tiM 
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state,  and  shall  not  be  held  or  construed  to 
apply  in  any  particular  to  interstate  mea- 
.sages. 

"Rule  No.  9. 

"A  copy  of  this  order  must  be  printed  with 
■twelve-point  type  and  shall  be  posted  In 
■some  conspicuous  place  in  each  telegraph  o'f- 
4ce  in  the  state  of  Oklahoma  for  the  Infor- 
mation of  the  public.  Two  copies  of  tariffs, 
Tules,  and  regulations  of  each  telegraph  com- 
pany doing  business  in  Oklahoma  must  be 
filed  with  the  Commission  by  each  company 
-on  or  before  date  this  order  becomes  et- 
Xectlve." 

Order  No.  149  of  the  Corporation  Commls- 
«1on,  as  herein  modified,  shall  become  ef- 
fective on  the  10th  day  of  April,  1912. 

(31  Okl.  284) 

JOHNSTON    ABSTRACT   &    LOAN   CO.    r. 

SWARTS. 
<Supreme  Court  of  Oklahoma.    Jan.  9,  1912.) 

fSvOalus  Iv  the  Court.) 

Appeal  and  Bbbob  (J  .282*)— Review— Mo- 
tion FOB  New  Trial. 

Errors  occnrring  on  the  trial  of  a  cause 

will  not  be  reviewed  in  this  court,  though  the 

cause   was   tried  to  the  court  without  a  jury, 

unless  presented   to  the  trial  court  by  motion 

for  a  new  trial. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

FiTor,  Cent.  Dij.  {(  1602-1665;    Dec.  Dig.  i 

282.») 

Error  from  Rogers  County  Court;  H.  Tom 
Kight,  Judge. 

Action  by  the  Johnston  Abstract  te  Loan 
Company  against  J.  W.  Swarts.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Dismissed. 

Ezzard  &  Holtzendorff,  for  plaintiff  in  er- 
ror.   S.  H.  Glassmire,  for  defendant  in  error. 

HATES,  J.  Plaintiff  in  error  originally 
brought  this  action  to  recover  the  sum  of  $23 
alleged  by  it  to  be  the  reasonable  value  and 
charge  for  making,  compiling,  and  complet- 
ing a  certain  abstract,  made,  complied,  and 
completed  at  the  special  instance  and  re- 
quest of  defendant  in  error.  Defendant  in 
error  by  his  answer  admits  the  making  of 
the  abstract,  but  denies  that  the  services 
rendered  are  worth  the  sum  plaintiff  claims, 
and  alleges  that  they  are  worth  only  the  sum 
of  $9.50,  which  amount  he  tenders  into  court. 
There  was  a  trial  to  the  court  without  the 
intervention  of  a  Jury.  The  court  found  In 
favor  of  defendant,  holding  that  plaintiff 
was  entitled  to  recover  only  the  amount  ten- 
dered by  defendant  Into  court.  This  appeal 
is  to  reverse  that  Judgment. 

There  was  no  motion  for  a  new  trial.  It 
cannot  be  determined  whether  any  error  as- 
signed in  the  petition  in  error  for  reversal 
of  the  cause  was  committed  by  the  trial 


court,  or.  If  committed,  whether  It  was  prej- 
udicial, without  reviewing  the  evidence,  or 
a  part  thereof.  In  other  words,  all  the  as- 
signments complain  of  errors  occurring  at 
the  trial ;  but  errors  occurring  on  the  trial 
of  a  cause  will  not  be  reviewed  in  this  court, 
although  the  cause  was  tried  to  the  court 
without  a  Jury,  unless  they  are  presented  to 
the  trial  court  by  a  motion  for  a  new  trial. 
Ahren-Ott  Mfg.  Co.  t.  Condon  et  al.,  23  OkL 
365,  100  Pac.  556;  Ortman  v.  Giles,  9  Kan. 
324. 

It  follows,  therefore,  that  the  motion  to 
dismiss,  on  the  ground  that  no  alleged  error 
is  presented  that  can  be  reviewed  without  a 
motion  for  a  new  trial,  and  therefore  no  er- 
ror than  can  be  reviewed  upon  this  record, 
should  be,  and  is,  sustained. 

TURNER,  C.  J.,  and  WILLIAMS  and 
KANE,  JJ.,  concur.  DUNN,  J.,  absent,  and 
not  participating. 


(in  OU.  28S) 

MURPHT  V.  TATLOR. 
(Supreme  Court  of  Oklahoma.     Jan.  9,  1912.) 

(SvUabut  by  the  Court.) 

Appeal  and   Ebbob    (§  664*)— Pbepabatior 
or  Case-Made— Extension  or  Time. 

Neither  the  court  nor  the  judge  thereof 
in  vacation  after  the  time  granted  in  which  to 
prepare  and  serve  a  case-made  has  expired 
has  the  power  to  extend  the  time  previously 
granted  by  the  court  in  which  to  make  and 
serve  a  case-made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  2501-2506,  25K5-2559; 
Dec  Dig.  {  564.*] 

Error  from  Superior  Court,  Muskogee 
(jounty;   Farrar  L.  McCain,  Judge. 

Action  by  Zack  Murphy  against  L.  O.  Tay- 
lor. From  the  Judgment,  Ziack  Murphy 
brings  error.     Dismissed. 

A.  S.  McRea,  for  plaintiff  in  error.  Brown 
&  Stewart,  for  defendant  in  error. 

DUNN,  J.  This  case  presents  error  from 
the  superior  court  of  Muskogee  county,  and 
was  filed  in  this  court  on  September  20, 1911. 
November  28,  1911,  counsel  for  defendant  in 
error  filed  a  motion  to  strike  the  case-made 
and  dismiss  the  appeal  for  the  reason  that 
the  case-made  was  not  served  within  the 
time  fixed  and  allowed  by  the  court,  nor,  as 
it  developed,  within  a  time  lawfully  extended 
within  the  time  granted.  The  assignments 
of  error  which  are  made  are  those  only 
which  could  be  raised  upon  the  denial  of  a 
motion  for  a  new  trial,  to  present  which  it 
is  necessary  that  a  case-made  or  hill  of  ex- 
ceptions duly  prepared  be  submitted  to  sup- 
port The  motion  for  new  trial  In  this  case 
was  denied  on  March  25,  1911,  at  which 
time  the  court  granted  an  extension  of  60 
days  within  which  to  prepare  and  serve  a 
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case-made.  The  case-made  which  la  before 
us  appears  not  to  have  been  served  within 
the  time  so  extended,  nor  was  any  order  ex- 
tending the  time  made  within  such  time, 
and,  according  to  a  uniform  course  of  deci- 
sion of  this  court,  the  motion  must  be  sus- 
tained. See  Sollss  y.  Davis,  28  Okl.  496,  114 
Pac.  e09;  London  &  Lancashire  Fire  Ins. 
Co.  V.  Cummlngs  et  al.,  23  Okl.  126,  99  Pac. 
654,  and  authorities  therein  cited. 

TURNER,  a  J.,  and  WILLIAMS,  KANB, 
and  HAXBS,  JJ.,  concur. 

(SO  Okl.  B30)  

LEWIS  et  aL  t.  SITTLBJ. 

(Supreme   Court  of   Oklahoma.     Dec.  12, 
1911.) 

(Byllalui  bv  the  Court.) 
CouBis    (I  435*)— Fkderai.   Coubtb— Jubis- 

DICTIOH. 

The  United  States  Courts  of  the  Indian 
Territory  had  jarisdiction  of  actions  to  deter- 
mine the  right  of  possession  of  town  lots  in 
the  Choctaw  Nation,  prior  to  the  passage  of 
the  Curtis  act  and  the  Atoka  agreement  there- 
in contained  (Act  Jane  28,  1898,  c.  517,  30 
Stat.  495),  and  the  pMsage  of  that  act  did  not 
divest  the  courts  of  jurisdiction  over  an  action 
then  pending. 

[Ed.  Note. — For  other  cases,  see  Courts, 
Cent  Dig.  |  1139;    Dec.  Dig.  8  435.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Pittsburg  C!ounty; 
Preslle  B.  Cole,  Judge. 

Action  by  Yancey  Lewis  and  others  against 
Ed  D.  Sittle.  Judgment  for  defendant,  and 
pl&intUTs  bring  error.    Affirmed. 

Xancey  Lewis  and  Horton  ft  Smith,  for 
plaintiffs  in  error.  S.  A.  Wilkinson  and 
Wallace  Wilkinson,  for  defendant  in  error. 

AMES,  O.  On  April  22,  1898,  the  defend- 
ant filed  suit  In  the  United  States  Court  for 
the  Central  District  of  the  Indian  Territory, 
at  McAlester,  against  the  plaintiffs,  to  recov- 
er a  lot  and  the  Improvements  thereon,  in 
the  city  of  South  McAlester,  and  damage  for 
the  unlawful  detention  thereof.  On  June  28, 
1898,  while  the  said  proceeding  was  pending, 
an  act  of  Congress,  commonly  known  as  the 
"Curtis  act"  (30  U.  S.  Statutes  at  Large, 
495),  became  a  law.  The  suit  proceeded  in 
the  courts  to  final  Judgment  in  favor  of  the 
defendant,  Sittle.  It  is  unnecessary  to  recite 
the  history  of  that  litigation,  further  than  to 
aay  tliat  appeals  were  taken  to  the  Indian 
Territory  0>urt  of  Appeals  and  to  the  Cir- 
cuit Contt  of  Appeals  for  the  Eighth  Circuit, 
and  that  the  judgment  of  the  trial  court 
became  final.  This  suit  was  brought  by 
the  plaintiffs  to  enjoin  the  defendant  from 
enforcing  that  judgment,  on  the  ground  that 
the  Curtis  act  divested  the  United  States 
Court  for  the  Indian  Territory  of  all  Juris- 
diction to  proceed  further,  and  ttiat  the  Judg- 


ment sought  to  be  enjoined  is  tiierefore  void. 

It  is  conceded  that  that  court  had  Juris- 
diction prior  to  the  passage  of  the  Curtis 
act  From  the  organization  of  the  courts 
of  the  Indian  Territory,  possessory  rights  in 
the  towns  were  protected  by  those  courts, 
and  a  clear  statement  of  the  situation  then 
prevailing  is  given  by  Judge  Rosser  in  John- 
son et  al.  v.  Riddle,t  decided  in  November, 
1911,  but  not  yet  officially  reported: 

"The  law  under  which  title  to  town  lots 
in  the  Chickasaw  and  Choctaw  Nations  was 
obtained,  is  contained  in  the  provisions  of 
the  Atoka  agreement  set  out  in  full  in  the 
statement  of  this  case.  It  is  contended  by 
plaintiff  that  this  statute  gave  the  right  of 
purchase  to  any  one  owning  improvements 
on  the  lot,  and  it  is  contended  that  it  makes 
no  difference  whether  the  person  owning  the 
Improvements  has  the  right  to  the  posses- 
sion of  the  lot  or  not,  or,  probably  better 
stated,  his  contrition  is  that  the  passage  of 
the  Curtis  bill  and  ratification  of  the  Atoka 
agreement  definitely  conferred  and  fixed  the 
right  to  purchase  upon  the  person  who  own- 
ed the  improvements  at  the  time  the  lots 
were  scheduled,  and  that  no  previous  con- 
tract or  dealing  with  the  lot  was  relevant 
upon  the  question  of  the  right  of  purchase. 
To  this  view  assent  cannot  be  given.  By  this 
legislation  Ck>ngre6s  and  the  tribes  meant 
to  give  the  right  to  purchase  to  those  who 
rightfully  had  improvements  on  the  lot  It 
cannot  be  presumed  tliat  Congress  meant 
to  give  the  right  of  purchase  to  persons  who 
wrongfully  had  them  there.  Rights  in  the 
lots,  regardless  of  whether  or  not  they  had 
substantial  and  valuable  Improvements,  were 
always  recognized  and  sustained  by  the 
courts  of  the  Indian  Territory.  The  case  of 
Walker  Trading  Company  v.  Grady  Trading 
Company  [1  Ind.  T.  191]  39  S.  W.  354,  de- 
cided by  the  Indian  Territory  Court  of  Ap- 
peals In  January,  1897,  decided  that  a  cor- 
poration could  collect  rent  from  a  tenant 
upon  its  Improvements,  though  it  did  not 
own  the  land,  and  though  the  law  of  the 
Choctaw  Nation  passed  In  1887  required  all 
persons,  not  Indians,  owning  rent  houses  ta 
dispose  of  them  In  60  days  under  penalty 
of  having  them  seized  and  sold.  At  the  same 
time  it  was  decided  in  Kelly  v.  Johnson  [1 
Ind.  T.  184],  39  S.  W.  352,  that  a  dtlzoi  of 
the  United  States,  who  was  In  possession  of 
a  lot  In  a  town  in  the  Choctaw  Nation, 
around  most  of  which  he  had  a  fence,  could 
recover  the  possession  of  the  lot  in  a  forci- 
ble entry  suit  from  a  member  of  that  na- 
tion who  broke  down  the  fence  and  took  pos- 
session. In  the  case  of  Tye  t.  Cbickasha. 
Town  Company  [2  Ind.  T.  113],  48  S.  W. 
1021,  in  which  the  plaintiff  in  this  case  rep- 
resented the  prevailing  party,  decided  iik 
January,  1899,  it  was  held  that  a  transfer 
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of  a  racant,  unimproved  lot  by  tbe  corpora- 
tion to  a  person  not  an  Indian  was  a  suffi- 
cient consideration  for  a  note  given  for  tbe 
purchase  price. 

"In  addition  to  tbese  cases,  the  case  of 
Williams  v.  Works  [4  Ind.  T.  587],  76  S.  W. 
246,  Fraer  t.  Washington  [125  Fed.  280],  60 
C.  C.  A.  194,  and  tbe  unlawful  detainer 
branch  of  this  case,  EUls  v.  Fitzpatrlck  [3 
Ind.  T.  656],  64  S.  W.  567  [Id.,  118  Fed. 
430],  55  C.  C.  A.  260,  as  well  as  numerous 
decisions  by  tbe  nisi  prlus  courts,  establish- 
ed the  rule  that  contracts  with  reference  to 
lots,  the  title  to  which  was  in  tbe  tribes, 
were  valid,  and  tbe  possession  of  such  lots 
must  be  respected.  It  would  have  been  Im- 
possible to  build  towns  in  the  Indian  Terri- 
tory had  the  rule  been  otherwise.  Consid- 
erable towns  were  built  up  and  considerable 
money  invested  upon  the  faith  of  mere  pos- 
sessory rights,  such  as  Fitzpatrlck  appears 
to  hare  had  in  this  case,  and  those  rights 
were  always  respected  by  the  law-abiding 
elements  of  the  community.  If  the  unim- 
proved lots  bad  been  considered  open  to  any 
taker,  the  lot  jumper,  and  people  willing 
to  maintain  possession  by  force,  would  have 
been  tbe  only  ones  that  would  have  gone  into 
towns,  and  towns  are  not  built  by  that  kind 
of  people.  Very  few  men  will  build  in  a 
place  where  the  prospective  builder  must 
sleep  on  bis  lot  and  bis  arms  until  be  can 
place  substantial  Improvements  on  the  prop- 
erty. Then  the  disposition  of  most  men 
in  those  times  was  to  want  some  one  be- 
tween them  and  the  tribes  In  the  chain  of 
title.  The  custom  was  for  some  person 
to  get  peaceable  possession  of  the  town  site 
and  sell  and  rent  the  land  Just  as  if  he 
owned  it.  While  he  was  not  usually  a  very 
IMpular  person  In  the  community,  still  the 
rights  which  had  their  inception  in  him 
were  the  foundation  upon  which  the  town 
rested.  In  fact,  the  procedure  in  building 
the  towns  was  exactly  the  same  that  pre- 
vailed in  other  parts  of  the  United  States, 
where  the  settlement  of  the  country  preced- 
ed the  formal  opening  by  the  government. 

"The  case  of  Lamb  v.  Davenport,  18  Wall. 
307  [21  L.  Ed.  759],  involved  the  validity  of 
contracts  made  by  Lamb  and  business  as- 
sociates, for  the  conveyance  of  lots  in  what 
was  afterwards  the  city  of  Portland,  Or., 
and  the  right  of  purchasers  from  Lamb  and 
his  associates  to  compel  the  heirs  of  Lamb 
to  convey  the  title  to  the  lots  so  sold  to 
them ;  Lamb  having  died  before  he  received 
title  from  the  government.  In  deciding  that 
the  purchasers  could  require  tbe  heirs  of 
Lamb  to  make  the  conveyance,  Mr.  Justice 
Miller,  who  delivered  the  opinion  of  the 
court,  said:  'It  la  not  necessary  to  recite 
in  this  opinion  all  of  those  transactions.  It 
Is  sufficient  here  to  say  that  several  years 
before  the  act  was  passed,  and  before  any 
act  of  Congress  existed,  by  which  title  to  the 
land,  could  be  acquired,  settlement  on  and 


cultivation  of  a  large  tract  of  land,  which 
includes  the  lots  in  controversy,  had  been 
made,  and  a  town  laid  off  Into  lots,  and 
lots  sold,  and  that  these  are  a  part  of  the 
present  city  of  Portland.  Of  course,  no  le- 
gal title  vested  in  any  one  by  tbese  pro- 
ceedings, for  that  remained  in  the  Unit- 
ed States — all  of  which  was  well  known 
and  undisputed.  But  it  was  equally  well 
known  that  these  possessory  rights  and  im- 
provements placed  on  the  soil  were  by  the 
policy  of  the  government  generally  protect- 
ed, so  far,  at  least,  as  to  give  priority  of  the 
right  to  purchase  whenever  the  land  was 
offered  for  sale,  and  where  no  special  rea- 
son existed  to  the  contrary.  And  though 
these  rights  or  claims  rested  on  no  stat- 
ute, or  any  positive  promise,  the  general 
recognition  of  them  in  the  end  by  the  gov- 
ernment, and  Its  disposition  to  protect  the 
meritorious,  actual  settlers,  who  were  the 
pioneers  of  emigration  in  the  new  terri- 
tories, gave  a  decided  and  well-understood 
value  of  those  claims.  They  were  the  sub- 
jects of  bargain  and  sale,  and,  as  among 
the  parties  to  such  contracts,  they  were 
valid.  The  right  of  the  United  States  to  dis- 
pose of  her  own  property  is  undisputed,  and 
to  make  rules  by  which  the  lands  of  the  gov- 
ernment may  be  sold  or  given  away  is  ac- 
knowledged; but,  subject  to  these  well-known 
principles,  parties  in  po.<)sesslon  of  the  soli 
might  make  valid  contracts,  even  concerning 
the  title,  predicated  upon  the  hypothesis 
that  they  might  thereafter  lawfully  acquire 
the  title,  except  in  cases  where  Congress 
had  imposed  restrictions  on  such  contracts.'  " 
In  that  case,  while  the  question  of  the 
court's  Jurisdiction  Is  not  discussed,  it  was 
necessarily  involved,  and  the  court  held  that 
possession  retained  of  a  town  lot  in  the 
Chickasaw  Nation,  pending  an  appeal  by  the 
party  in  possession  from  a  Judgment,  adverse 
to  him,  of  the  trial  court,  was  not  sufficient 
upon  which  to  base  the  right  to  acquire  the 
lot  under  the  Curtis  act.  No  specific  provi- 
sion of  the  Curtis  act  is  called  to  our  atten- 
tion as  divesting  tbe  courts  of  Jurisdiction  of 
the  matters  then  pending,  nor  do  we  find  any 
such  provision  in  the  act  On  the  contrary, 
the  Atoka  agreement  does  provide  (30  Stat. 
511):  "It  is  further  agreed  that  the  United 
States  courts  now  existing,  or  that  may  here- 
after be  created,  in  the  Indian  Territory 
shall  have  exclusive  Jurisdiction  of  all  con- 
troversies growing  out  of  the  titles,  owner- 
ship, occupation,  possession,  or  use  of  real 
estate,  coal,  and  asphalt  in  the  territory 
occupied  by  the  Choctaw  and  Chickasaw 
Tribes."  Sections  2,  3,  5,  6,  7,  8,  10,  and  14 
all  relate  to,  or  confer  upon,  the  United 
States  courts  of  the  territory  Jurisdiction 
relative  to  matters  therein  mentioned,  aud 
while  these  sections  do  not  apply  to  the  par- 
ticular subject-matter  of  this  controversy, 
they  lend  weight  to  the  conclusion  that  it 
was  not  the  purpose  of  Congress  to  divest 
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the  courts  of  JurtsiTiPtlon  already  existing. 
Sections  14  and  15  of  the  act  provide  for  the 
Incorporation  of  towns,  and  in  doing  so  ex- 
pressly recognize  the  right  of  the  owner  of 
the  improvements  upon  any  town  lot  to  pur- 
chase the  same  at  50  per  cent,  of  the  ap- 
praised value. 

Under  this  act  It  Is  matter  of  common  his- 
tory that  the  town-site  commissions  did  en- 
tertain contests,  and  the  courts  likewise  tried 
the  rights  of  parties  to  the  Improvements 
and  possession  of  town  lots.  It  is  also  true 
that  town-site  commissions  made  a  practice 
of  suspending  proceedings  In  cases  where  the 
courts  were  entertalulug  jurisdiction  of  cases 
affecting  the  right  to  the  possession  of  such 
lots,  or  the  ownership  of  improvements,  and 
80  far  as  we  know,  this  is  the  first  time  that 
the  Jurisdiction  of  the  courts  has  been  called 
in  question. 

We  do  not  think  the  effect  of  the  Curtis 
act  was  to  deprive  the  courts  of  jurisdiction. 

It  is  next  urged  that  the  act  of  March  3, 
1905  (chapter  1479,  33  U.  S.  Statutes  at 
Large,  1059),  had  the  necessary  effect  of  re- 
pealing any  jurisdiction  in  the  courts  of  the 
Indian  Territory  over  the  subject-matter  of 
this  suit,  and  the  following  provision  of  that 
act  is  relied  upon:  "That  the  several  town- 
site  commissions  in  the  Choctaw,  Creek  and 
Cherokee  Nations  shall  upon  the  completion 
of  the  appraisement  of  the  general  lots  in 
tlielr  respective  nations,  be  abolished  by  the 
Secretary  of  the  Interior,  at  such  time  as  in 
his  judgment  it  Is  considered  proper;  and  all 
unfinished  work  of  such  commissions,  the 
sale  of  town  sites  at  public  auctions,  disposi- 
tion of  contests,  the  determination  of  the 
rights  of  claimants  and  the  closing  up  of  all 
other  minor  matters  pertaining  thereto  shall 
be  performed  by  the  Secretary  of  the  Interior 
under  such  rules  and  regulations  as  he  may 
prescribe;  provided  further  that  all  unsold 
lots,  the  disposition  of  which  Is  required  by 
public  auction,  shall  be  offered  for  sale  and 
disposed  of  from  time  to  time  by  the  Secre- 
tary of  the  Interior  for  the  best  obtainable 
price  as  will  in  his  judgment  best  subserve 
the  interest  of  the  several  tribes;  and  the 
various  provisions  of  the  law  in  conflict  here- 
with are  modified  accordingly."  We  do  not 
think  this  position  is  well  taken.  The  pur- 
pose of  this  act  was  to  preserve  In  the  De- 
partment of  the  Interior  all  unfinished  busi- 
ness pending  before  the  various  town-site 
commissions  when  they  were  abolished,  and 
not  to  grant  unto  them  any  new  Jurisdiction, 
or  to  take  from  the  courts  jurisdiction  which 
they  were  rightfully  exercising. 

We  do  not  deem  it  necessary  to  state  in 
detail  the  history  of  this  litigation,  or  to 
protract  this  opinion  by  an  examination  of 
authorities  construing  other  statutes,  but 
content  ourselves  with  expressing  the  opinion 
that  the  Judgment  of  the  court  was  not  void. 


and  therefore  that  the  plaintiffs  in  error 
were  not  entitled  to  an  Injunction  restrain- 
ing Its  enforcement,  and  that  the  decision  of 
the  trial  court  should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


BIVINS  &  CARROLL  v.  BIRD,   Sheriff. 
(Supreme  Court  of  Oklahoma.    Jan.  9.  1912.) 

(Sylldbut  'by  the  Court.) 

Taxation  (§  59* ) —Assessment— Pebsonai, 

Peopebtt  of  Fibm— •'Person." 

Section  2,  art.  2  of  the  general  revenue 
act  approved  March  10,  1909  (Sess.  Laws 
1909,  p.  572),  provides:  "A  person  movinsr  in- 
to this  state  from  anotlier  state  between 
March  Ist  and  September  Ist  shall  list  his  per- 
sonal property  acquiring  an  actual  situs  there- 
in before  September  Ist  and  the  same  shall 
be  assessed  and  placed  upon  the  tax  roll  and 
the  taxes  thereon  collected,  etc."  The  word 
"person"  in  the  foregoing  statute  includes  a 
firm;  and  where  a  firm  moves  into  the  state 
between  March  1st  and  September  1st,  mov- 
ing personal  property  Into  the  state  that  ac- 
quires a  situs  therein  before  September  1st, 
said  property  shall  be  assessed  and  taxes 
thereon  collected  for  the  current  year,  not- 
withstanding one  member  of  the  firm  was  a 
resident  of  the  state  before  the  Ist  day  of 
March,  and  the  other  member  was,  and  has 
been  at  all  times,  a  resident  of  another  state. 

[Ed.   Note.— For  other  cases,  see  Taxation,. 
Cent   Dig.  g$  136-138;    Dec.  Dig.  {  59.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  5322-5335;    voL  8,  p.  T752.] 

Error  from  District  Court,  Osage  County; 
John  J.  Shea,  Judge. 

Action  by  Bivlns  &  Carroll  against  John 
L.  Bird,  Sheriff  of  Osage  County.  Judgment 
for  defendant,  and  plaintiffs  bring  error. 
Affirmed. 

M.  Fulton  and  Boone,  Leahy  &  MacDonald, 
for  plaintiffs  In  error.    Hoffman  &  Foster  (C. 
H.   Plttman  and  Emery  A.  Foster,  on  the  - 
brief),  for  defendant  in  error. 

HATES,  J.  Plaintiffs  In  error,  hereinaft- 
er referred  to  as  plaintiffs,  originally  brought 
this  action  in  the  district  court  of  Osage 
county  to  enjoin  defendant  in  error,  as  the 
sheriff  of  that  county,  from  the  collection 
of  certain  tax  warrants  issued  by  the  coun- 
ty treasurer,  by  virtue  of  which  defendant 
had  levied  on  cattle  belonging  to  plaintiffs. 
Defendant's  demurrer  to  plaintiffs'  petition 
was  sustained  as  to  all  of  the  warrants  ex- 
cept one.  As  to  that  one,  the  demurrer  was 
overruled.  Plaintiffs  thereupon  stood  upon 
their  petition,  and  defendant  upon  his  de- 
murrer, and  the  court  rendered  final  judg- 
ment, enjoining  the  collection  of  all  the  war- 
rants except  one,  but  permitting  the  collec- 
tion of  that  one.  The  only  warrant  Involv- 
ed in  this  proceeding  is  described  as  war-, 
rant  No.  950,  and  the  facts  alleged  In  the 
petition  relative  to  the  Issuance  of  such  war- 
rant in  substance  are:    That  it  was  Issued 
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for  the  rom  of  $825  on  November  6,  1909, 
for  taxes  for  said  year  1909 ;  tbat  tbe  prop- 
erty assessed  for  taxation,  and  upon  wblcb 
was  levied  the  taxes  for  which  said  warrant 
was  issued,  was  cattle  purchased  by  plaln- 
tifTs  in  the  state  of  Texas  In  the  spring  of 
1909  and  brought  to  Osage  county,  Okl.,  aft- 
er the  1st  day  of  March,  and  tbat  said  cat- 
tle were  assessed  In  the  state  of  Texas  for 
the  year  1900,  and  that  the  taxes  thereon 
had  been  paid.  The  petition  also  alleges 
that  plaintUTs  constitute  a  firm,  composed  of 
William  Bivins  and  R.  J.  CarroU ;  that  nei- 
ther of  said  partners,  nor  any  authorized 
agent,  ever  listed  said  cattle  for  taxes  in 
Osage  county,  Okl.,  for  the  year  1909,  and 
tbat  the  said  R.  J.  Carroll  was,  prior  to  the 
1st  day  of  March,  1909,  and  at  all  times  in- 
volved in  this  proceeding,  a  resident  of  the 
state  of  Oklahoma,  and  that  the  said  Wil- 
liam Bivins  was,  prior  to  March  1,  1909,  and 
has  continued  since  said  date  at  all  times 
to  be,  a  resident  of  the  state  of  Texas,  and 
is  not  now,  and  has  never  been,  a  resident 
of  the  state  of  Oklahoma. 

On  March  10,  1909,  there  was  approved  an 
act  by  tbe  Legislature  entitled  "An  act  to 
provide  for  raising  and  collecting  revenue 
for  the  fiscal  year  ending  June  thirtieth, 
nineteen  hundred  ten,  and  for  each  fiscal 
year  thereafter,  and  to  codify  and  revise 
the  laws  of  the  state  relating  to  revenue  and 
declaring  an  emergency."  Sess.  Laws,  1909, 
p.  572.  Section  1,  art  1,  of  this  act  makes 
all  property  in  tbe  state,  whether  real  or 
personal,  except  such  as  has  been  exempted, 
subject  to  taxation.  Personal  property,  as 
defined  by  section  4  of  the  same  article,  In- 
-cludes  the  character  of  proiierty  involved  in 
this  proceeding.  Section  1,  art.  2,  of  tbe  act 
requires  that  all  taxable  property  shall  be 
listed  as  soon  as  practicable  on  or  after  the 
1st  day  of  March,  in  the  name  of  the  own- 
er thereof  on  the  1st  day  of  March  of  each 
year,  at  its  fair  cash  value.  It  is  not  con- 
tended tbat  tbe  property  of  plaintifTs  was, 
under  this  section,  subject  to  assessment  and 
taxation  for  tbe  year  1909;  but  section  2  of 
the  same  article  reads  as  follows:  "The 
owner  of  personal  property,  removing  the 
«ame  from  one  county,  town,  or  district  to 
another  between  March  Ist  and  September 
Ist,  shall  be  assessed  in  either  in  which  he  Is 
first  called  upon  by  tbe  assessor.  A  person 
moving  into  this  state  from  another  state, 
between  March  1st  and  September  1st,  shall 
list  his  personal  property  acquiring  an  ac- 
tual situs  therein  before  September  1st,  and 
the  same  shall  be  assessed  and  placed  upon 
the  tax  roll  and  the  taxes  thereon  collected 
as  provided  in  this  act,  in  the  city,  town, 
Tillage  or  township  in  which  the  same  is  sit- 
nated,  unless  it  shall  be  shown  to  tbe  as- 
sessor that  he  is  held  for  tbe  tax  of  the  cur- 
rent year  on  the  property  in  another  state." 
(Italics  ours.) 

In  tbe  trial  court  and  In  this  court  plain- 
tiffs have  proceeded  upon  the  theory  tbat 


said  section  is  constitutional,  and  that  tbe 
act  of  which  it  forms  a  part  repealed  all 
former  revenue  laws  providing  for  assess- 
ment of  property  in  the  state.  As  grounds 
for  reversal  of  the  judgment  of  the  trial 
court,  able  counsel  for  plaintiffs  in  error  in 
a  brief,  exhaustive  upon  the  questions  pre- 
sented by  them,  state  tbat  the  propositions  in- 
volved in  this  proceeding  are:  "(1)  Does  the 
general  revenue  law  approved  March  10, 1909, 
repeal  all  the  former  revenue  laws  of  the 
state?  (2)  Does  section  2  of  article  2  of  the 
revenue  law  provide  for  assessment  of  cattle 
brought  Into  Osage  county  from  the  state  of 
Texas  after  the  Ist  of  March  and  prior  to  the 
1st  of  September,  when  the  owner  thereof  is 
a  citizen  and  resident  of  the  state  of  Oklaho- 
ma at  tbe  time?"  The  conclusion  we  have 
reached  upon  the  second  proposition  ren- 
ders It  unnecessary  for  us  to  decide  tbe  first 
one.  Whether  personal  property  brought  In- 
to this  state  after  the  1st  day  of  March  and 
before  the  1st  day  of  September  of  each 
year  is  subject  to  assessment  for  taxation 
for  such  year,  when  the  owner  thereof  was 
at  the  time  of  the  removal,  and  prior  to  the 
Ist  day  of  March  of  said  year,  a  resident  of 
tbe  state,  la  determined  by  the  italicized 
portion  of  section  2,  art.  2  of  tbe  act,  supra. 
The  language  of  this  portion  of  tbe  act  seems 
to  ns  too  clear,  its  grammatical  construction 
too  accurate,  to  admit  of  doubt  or  to  re- 
quire construction.  It  was  intended  by  it  to 
authorize  and  require  that  a  person  who 
moves  into  the  state  from  another  state  be- 
tween March  1st  and  September  1st,  and 
brings  to  the  state  within  said  dates  per- 
sonal property  that  acquires  an  actual  situs 
before  the  last-mentioned  date,  shall  list 
such  property  for  taxation,  and  the  same 
shall  l>e  taxed.  It  does  not  include  persons 
who  were  residents  of  the  state  before  the 
Ist  day  of  March,  and  thereafter  between 
said  date  and  September  Ist,  move  property 
into  the  state. 

Tbe  exact  question  here  involved,  as  pre- 
sented by  plaintiffs'  brief,  is:  Does  the  fact 
that  one  member  of  the  firm  was,  prior  to 
the  1st  of  March,  and  has  been  ever  since, 
a  resident  of  this  state,  save  the  firm's  prop- 
erty from  the  operation  of  this  statute? 
There  is  no  contention  that  tbe  firm  did  not 
move  into  the  state  after  March  1,  and  be- 
fore September  1,  1909,  and  that  the  cattle 
upon  which  tbe  tax  was  levied  were  not  like- 
wise moved  and  acquired  an  actual  situs  in 
the  state  before  September  1st.  The  peti- 
tion in  fact  is  rather  indefinite  as  to  the 
domicile  of  the  firm  at  all  times,  it  fails  to 
allege  whether  prior  to  March  1,  1009,  the 
domicile  of  the  firm  was  in  Texas  or  in  Okla- 
homa, nor  is  there  any  affirmative  allegation 
in  the  petition  that  it  did  or  did  not  remove 
into  this  state  after  March  1st  of  said  year; 
but,  since  the  burden  is  upon  plaintiffs  to 
allege  facts  showing  that  defendant  is  act- 
ing without  authority  of  law,  and  the  tax 
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attempted  to  be  collected  has  been  lUegaliy 
levied,  and  the  only  ground  upon  which  It  Is 
sought  to  show  that  plaintiffs'  property  does 
not  fall  within  this  statute  is  that  one  mem- 
ber of  the  firm  was  a  resident  of  this  state 
before  the  Ist  of  March,  1909.  it  must  be 
assumed,  for  the  purposes  of  this  case,  that 
said  fact  Is  the  only  one  existing  to  render 
the  cattle  not  subject  to  taxation  for  the 
year  1909;  and  if  ttiat  fact  does  not  render 
the  tax  invalid,  it  Is  a  valid  tax,  and  the 
Judgment  of  the  trial  court,  overruling  the 
demurrer,  should  be  sustained. 

Section  5  of  article  1  of  the  act  provides 
that,  in  construing  the  provisions  of  the  act, 
unless  such  construction  shall  be  inconsist- 
ent with  the  manifest  Intention  of  the  leg- 
islature, and  repugnant  to  the  text,  the  word 
"person"  shall  include  firm,  company,  or  cor- 
poration. Substituting  the  word  "firm"  for 
the  word  "person"  in  the  portion  of  the  act 
italicized,  supra,  It  would  then  read:  "A 
Arm  moving  into  this  state  from  another 
state,  between  March  Ist  and  September  1st, 
shall  list  Its  personal  property  acquiring  an 
actual  situs  therein  before  September  1st," 
etc.  The  mere  allegation  that  one  of  the 
members  of  the  firm  was  on  March  1,  1909, 
and  has  been  at  all  times  since,  a  resident 
of  this  state,  and  that  the  other  has  been 
during  said  times  a  resident  of  the  state  of 
Tocas,  is  not  equivalent  to  an  allegation 
that  the  firm  did  not  move  into  the  state  be- 
tween March  1  and  September  1,  1909.  "The 
domicile  of  a  partnership  is  the  place  where 
its  business  is  carried  on,  and  personal  prop- 
erty belonging  to  the  firm  and  employed  or 
Invested  in  its  business  is  to  be  assessed  to 
the  firm  as  such,  and  at  Its  place  of  busi- 
ness, irrespective  of  the  residence  of  the  in- 
dividual partners."  37  Cyc.  958.  It  Is  ap- 
parent from  the  provisions  of  the  revenue 
act  that  it  is  intended  that  the  property  of 
a  firm  shall,  for  the  purpose  of  taxation,  be 
dealt  with  separately  from  the  property  of 
the  members  of  the  firm.  The  act  does  not 
require  that  each  member  of  a  firm  shall, 
with  his  other  property,  list  bis  interest  in 
partnership  property  for  taxation,  but  that 
the  property  of  the  firm  or  company  shall  be 
listed  by  a  partner  or  agent  thereof. 

Section  4  of  article  2  and  section  11  of 
article  3  require  that,  when  "a  person"  which 
includes  a  firm  does  business  in  the  state  in 
more  than  one  county,  the  property  and 
credits  existing  In  any  one  of  the  counties 
are  to  be  listed  and  taxed  in  that  county, 
and  credits  are  to  be  listed  and  taxed  in 
that  county  where  his  principal  place  of 
business  may  be,  and  each  individual  of  a 
partnership  is  made  liable  for  the  taxes  due, 
not  on  his  Interest  in  the  partnership,  but 
from  the  firm.  We  think  that  when  a  firm 
moves  its  business,  or  a  substantial  part, 
within  the  state,  the  firm  has,  within  the  con- 
templation of  section  2,  art.  2,  supra,  moved 


into  the  state;  and,  if  such  removal  takes 
place  between  the  Ist  day  of  March  and  the 
1st  day  of  September  of  any  year,  all  prop- 
erty brought  into  the  state  by  the  firm,  and 
acquiring  an  actual  situs  therein  before  Sep- 
tember 1st,  is  subject  to  assessment  and  tax- 
ation. If  tbe  firm  in  this  case  bad  other 
property  during  the  year  1909  than  that  on 
which  the  taxes  involved  were  assessed,  or 
had  any  other  business  than  that  of  manag- 
ing and  caring  for  said  cattle  and  prepar- 
ing them  for  the  market,  it  is  not  disclosed 
by  this  record;  and  it  should  be  held  that 
said  firm  moved  into  this  state  between  March 
1st  and  September  Ist,  within  the  purview 
of  said  act.  notwithstanding  neither  of  the 
individual  members  thereof  did  so  more  in- 
to the  state  during  said  time.  Said  section 
2,  art.  2,  provides  an  exception  as  to  prop- 
erty brought  into  this  state  under  the  cir- 
cumstances and  within  the  time  herein  spec- 
ified, in  that  it  provides,  "If  it  shall  be 
shown  to  the  assessor  that  he  [the  owner] 
is  held  for  the  taxes  of  the  current  year  on 
the  property  in  another  state,"  the  same  shall 
not  be  subject  to  assessment. 

PlaintlfTs  in  error  do  not  allege  in  their 
petition  that  they  or  their  firm  are  held  for 
taxes  in  Texas  on  this  property,  or  that  they 
or  their  firm  paid  said  taxes.  It  is  alleged 
only  that  said  cattle  were  assessed  in  Tex- 
as, and  that  taxes  thereon  for  the  year  1909 
have  been  paid.  Whether  these  facts  bring 
this  property  within  the  scope  of  the  excep- 
tion of  the  act,  no  contention  has  been  made 
in  this  court,  and  seems  not  to  have  been 
made  In  the  trial  court;  and  we  shall,  there- 
fore, not  consider  it  here. 

Under  the  foregoing  views,  the  Judgment 
of  the  trial  court  should  be  atUrmed. 

TURNER,  C.  3.,  and  WILLIAMS,  KANK, 
and  DUNN,  JJ.,  concur. 


WEBB  V.  HARRIS. 
(Supreme  Court  of  Oklahoma.    Jan.  9,  1912.) 

(SpllahuB  by  the  Court.) 

1.  Infants   (i  47*)— Action  fob   Servicks— 
Defenses— Evidence. 

Wliere  for  two  seasons  defendant  had 
contracted  with  an  infant,  paying  to  him  the 
proceeds  of  his  labor,  and  during  the  third 
season  likewise  contracted,  with  the  knowl- 
edge, consent,  and  assistance  of  the  infant's 
widowed  mother,  to  pay  the  infant  for  labor  to 
be  performed  during  the  summer  of  1907.  and 
throughout  that  season  paid  to  such  infant 
checks  in  various  amounts,  the  defendant  will 
not  be  permitted,  in  an  action  by  the  infant 
to  recover  the  balance  due  him.  to  deny  the 
manumission  of  the  infant  by  the  parent 

[Ed.  Note. — For  other  cases,  see  Infanta, 
Cent.  Dig.  if  99,  101-108,  110;  Dec.  Dig.  i 
47.*] 

2.  Infants   (|  47*)— Contracts— Disaffirm- 
ance. 

In  this  state,  with  certain  statutory  e;c- 
ceptions,  an  infant  has  the  power  to  contract 
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in  the  aame  manoer  «•  an  adult,  aubject  to 
his  personal   privilege  of  diaaffirmance. 

[Ed.    Note.— For    other    cases,    see    Infanta, 
Cent.  Dig.  §S  99,  101-108,  110;    Dec  Dig.  | 
47.*] 
8.  Infants  (J  88*)— Review— Aonoif  bt  At- 

TOBNEY. 

In  an  action  prosecuted  hj  an  Infant 
plaintiff  by  next  friend,  during  the  pendency 
of  which  action  plaintiff  attains  his  majority, 
tiie  plaintiff,  if  he  desires,  may  then  continue 
the  action  in  his  own  name.  The  prosecution 
of  an  action  by  next  friend  ia  a  protective 
shield  thrown  round  the  infant;  and  an  ob- 
jection in  a  motion  for  new  trial,  and  in  the 
assignments  of  error  against  such  change  in 
Btyle,  will  not  be  considered  on  appeal  to  thia 
court. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  §{  253,  254;   Dec.  Dig.  |  88.*] 

Commissioners'  Opinion,  Division  No.  1. 
BrroT  from  District  Court,  Oklahoma  County; 
R.  H.  lioofbourrovrr,  Judge. 

Action  by  Don  U  Harris  against  J.  W. 
Webb.  Judgment  for  plaintlfl,  and  defend- 
ant brings  error.    Affirmed. 

S.  A.  Horton,  of  Oklahoma  City,  for  plain- 
tiff in  error.  A.  B-  Honnold,  Jas.  G.  Gladish, 
and  Wm.  P.  Harper,  all  of  Oklahoma  City, 
for  defendant  In  error. 

SHARP,  C.  This  action  for  the  recovery  of 
990,  alleged  to  be  the  remainder  due  on  a 
labor  contract,  was  originally  brought  in  the 
Justice  court  of  Oklahoma  township,  where 
judgment  was  rendered  for  plaintiff,  from 
which  Judgment  the  defendant,  on  July  31, 
1907,  appealed  to  the  district  court. 

During  the  trial,  upon  the  objection  by  de- 
fendant that  the  pleadings  of  plalntiflT  failed 
to  show  whether  or  not  the  action  was  being 
prosecuted  on  "contract,"  a  trial  amendment 
thereto  was  by  the  plaintiff  filed.  In  which 
the  style  by  which  plaintiff  was  designated 
in  the  Justice  court  and,  on  appeal,  to  the 
district  court  was  changed  from  "Don  L. 
Harris,  by  Mary  J.  Harris,  his  next  friend," 
to  "Don  L.  Harris";  the  plaintiff  having, 
prior  to  the  action  in  the  district  court,  at- 
tained bis  majority.  At  the  conclusion  of 
plaintiff's  testimony,  defendant  moved  to  dis- 
miss the  action,  for  the  reason  that  it  should 
have  been  prosecuted  by  Mary  J.  Harris,  the 
mother  of  plaintiff,  and  not  by  Don  li.  Har- 
ris, by  next  friend,  on  the  ground  that  the 
contract,  If  any  there  was,  was  necessarily 
made  with  her;  that  the  wages  would  be 
payable  to  her;  and  that  she  alone  could 
prosecute  the  action.  In  defendant's  motion 
for  new  trial,  Judgment  having  been  rendered 
for  plaintiff  In  the  sum  of  $77.15,  defendant 
for  the  first  time  objected  to  "the  change  in 
style  of  the  action,"  and  that  It  was  error  for 
the  court  to  permit  the  dropping  out  of  the 
next  friend,  and  suing  in  his  own  capacity 
to  recover  a  Judgment  against  defendant.  It 
will  therefore  be  necessary  for  us  to  pass  up- 
on three  questions:  (1)  Was  there  sufficient 
evidence    of    plalntifTs    emancipation?     (2) 


Was  plaintlfl  capable  of  making  and  enforc- 
ing a  labor  contract  made  by  him  with  de- 
fendant? (3)  Did  the  change  In  style,  with 
or  without  timely  objection  by  defendant, 
affect  plaintiff's  recovery? 

1.  We  think  the  testimony  conclusively  es- 
tablishes the  emancipation  of  plaintiff  by  his 
mother.  Having  for  several  years  dealt  with 
plaintiff  In  his  own  capacity,  with  the  full 
knowledge,  consent,  and  assistance  of  the 
mother,  defendant  is  e8topi)ed  to  now  deny 
plaintiff's  emancipation.  The  emancipation 
of  an  Infant  is  a  Question  of  fact,  decided  by 
the  Jury,  In  this  instance.  In  favor  of  plain- 
tiff. In  Crowley  v.  Crowley,  72  N.  H.  241,  66 
Atl.  190,  it  is  said:  "Whether  a  father  con- 
sented to  allow  his  son  his  earnings  for  his 
own  benefit  Is  a  question  of  fact."  In  Brlstor 
V.  Chicago,  etc..  By.  Co.,  128  Iowa,  479,  104 
N.  W.  487,  It  is  said:  "A  father's  emancipa- 
tion of  his  son  before  arriving  of  age  may  be 
by  parol,  in  writing,  or  may  be  proved  by 
circumstantial  evidence,  or  implied  from  their 
conduct"  In  Brosius  v.  Barker,  164  Mo.  App. 
657,  136  S.  W.  18,  It  is  said:  "Emancipation 
need  not  be  evidenced  by  any  formally  ex- 
ecuted instrument,  or  by  any  record  act,  but- 
ts a  question  of  fact  which  may  be  proven 
from  circumstances;  and  direct  proof  is  not 
required,  but  it  is  never  presumed."  In 
Abeles  V.  Bransfield,  19  Kan.  16,  it  is  said: 
"Where  a  mother,  who  is  the  only  surviving 
parent  of  a  minor  son,  conunences  an  action 
In  her  son's  name  as  his  next  friend,  and 
sets  forth  in  her  petition  a  cause  of  action 
for  injuries  to  the  person  of  her  son,  and 
also  sets  forth  loss  of  time  by  her  son  on 
account  of  such  injuries,  and  also  expenses 
incurred  by  her  son  In  regaining  his  health 
from  such  Injuries,  and  asks  Judgment  for 
her  son  for  damages  accruing  on  account  of 
such  loss  of  time  and  expenses,  compensation 
for  such  loss  of  time  and  expenses  may  be 
recovered  In  such  action,  notwithstanding  it 
may  be  shown  that  the  mother  has  never 
relinquished  to  her  son  his  time  or  services 
in  any  manner,  except  by  the  commencement 
and  prosecution  of  such  action." 

2.  By  section  4911,  Snyder's  Compiled 
Laws  1909,  the  parent  is  given  the  right  to 
relinquish  to  the  child  full  rights  to  his 
earnings.  Under  sections  5035  and  5036,  the 
infant  Is  given,  with  certain  exceptions,  the 
power  to  contract,  subject  to  his  own  per- 
sonal right  of  disaffirmance.  Unquestionably 
plaintiff  had  the  right  to  contract  for  per- 
sonal services ;  there  is  no  evidence  of  a  rev- 
ocation by  the  mother  of  bis  emancipation, 
and  defendant,  having  had  the  benefit  of 
plaintiff's  services  upon  the  terms  of  his 
own  contract,  will  not  now  be  heard  to  say 
that  he  will  not  pay  for  them.  Disaffirmance 
by  an  Infant  is  a  privilege  personal  to  the 
minor,  who,  in  this  case,  has  decided  to  af- 
firm the  contract  made  during  minority  and 
rightfully  hold  the  defendant  to  bis  agree- 
ment. 
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3.  We  think  the  "change  of  style,"  as  It  Is 
termed  by  plaintiff  In  error,  la  not  error. 
The  case  originally  brought  by  blm  by  next 
friend  was  his  action.  This  Is  only  a  shield 
for  the  protection  of  the  minor's  Interests, 
owing  to  his  Infancy.  The  action  was  dock- 
eted In  the  district  court  in  the  same  form 
as  instituted  in  the  justice  court.  Prior  to 
the  trial  In  the  district  court,  plaintiff  be- 
came 21 ;  therefore  It  was  eminently  proper 
in  the  trial  amendment  to  eliminate  the 
"next  friend,"  and  continue  the  action  in  his 
own  name,  and  the  Judgment  written  In  ac- 
cordance therewith  is  valid.  It  cannot  be 
controverted  that,  In  an  action  by  the  next 
friend  on  behalf  of  an  infant,  the  infant  is 
the  party  to  the  action.  Williams  v.  Rlt- 
chey,  3  Dill.  406,  Fed.  Cas.  No.  17,734.  It 
Is  too  late,  after  judgment,  for  the  defendant 
for  the  first  time  to  make  objection  to  such 
Irregularity,  if  one  It  be.  In  Smart  et  al.  v. 
Harlng,  14  Hun  (N.  T.)  276,  it  is  said:  "Where 
the  plaintiff,  at  the  time  of  commencing  an 
action,  is  an  infant,'  but  arrives  at  full  age 
before  the  trial  thereof,  the  omission  to  pro- 
cure the  appointment  of  a  guardian  ad  litem 
for  him  Is  a  mere  irregularity,  which  the  de- 
fendant waives  by  pleading  to  the  merits." 
In  Bernard  v.  Pittsburgh  Coal  Company,  137 
Mich.  279,  100  K.  W.  396,  it  is  said:  "Where 
a  suit  Is  brought  by  a  minor,  by  his  father 
as  next  friend,  the  minor,  on  arriving  at  his 
majority,  may,  at  his  election,  assume  the 
prosecution  In  his  individual  capacity."  In 
Germain  v.  Sheehan,  25  Minn.  338,  It  Is  held 
that  an  objection,  like  that  made  in  this 
case  in  the  assignments  of  error,  "that  the 
plaintiff  was  a  minor  at  the  time  suit  was 
brought"  is  immaterial ;  that  there  is  no 
presumption  that  such  disability  continues 
during  the  pendency  of  the  action.  In  this 
case,  it  is  said:  "An  Issue  raised  by  an- 
swer, 'that  the  plaintiff  was  an  Infant  at 
the  commencement  of  the  action,'  and  a  spe- 
cial finding  'that  the  plaintiff  was  not  21 
years  of  age  when  the  action  was  commenc- 
ed,' are  both  immaterial."  In  AVoodman  v. 
Rowe,  59  N.  H.  453.  it  is  said  in  the  sylla- 
bus: "In  a  suit  brought  by  nn  infant,  not 
hy  Ma  guardinn  or  next  friend,  when  the 
plaintiff  has  become  of  age  since  the  com- 
mencement of  the  suit,  no  amendment  and 
no  appearance  of  a  guardian  or  next  friend 
are  necessary  to  obviate  tlie  objection  that 
the  suit  was  improperly  brought."  In  Con- 
nor V.  Ashley,  57  S.  C.  305,  35  S.  E.  .546,  it 
is  said:  "Action  by  an  infant  by  guardian 
ad  litem  does  not  abate  by  the  infant  coming 
of  age  pending  it.  but  may,  without  any 
amendment,  be  contiuue<l  by  the  infant  elect- 
ing to  proceed  with  the  action ;  and  her 
election  is  suflldently  shown  by  the  lufsint 
receiving  the  fruits  of  the  Judgment,  entered 
after  she  came  of  age."  To  the  same  effect 
are  the  following  cases:  Corbett  v.  Metropol- 
itan Life  Insurance  Co..  37  App.  Dlv.  152,  55 


N.  Y.  Supp.  775;  Renfro  v.  Metropolitan  life 
Insurance  Co.,  148  Mo.  App.  258,  129  8.  W. 
444;  Selgler  v.  Southern  Railway  Company, 
85  S.  C.  345,  67  S.  E.  296;  Pecos,  etc.,  Ry. 
Company  v.  Blaseugame,  42  Tex.  Civ.  App. 
66,  93  S.  W.  187 ;  Shuttlesworth  v.  Hughey, 
6  Rich.  (S.  C.)  3*29,  60  Am.  Dec.  130;  Mitchell 
V.  Berry,  58  Ky.  602;  Woodman  v.  Rowe, 
59  N.  H.  453 ;  Rutter  v.  Puckhofer,  22  N.  Y. 
Super.  Ct.  638;  Hicks  v.  Beam,  112  N.  C. 
642,  17  S.  E.  490,  34  Am.  St.  Rep.  521. 

The  judgment  of  the  trial  court  should,  la 
all  things,  be  affirmed. 

PER  CURIAM.     Adopted  In  whole. 


BOARD  OF  COM'RS  OF  GREER  COUNTY 
v.  TITTLE  et  at 

(Supreme  Court  of  Oklahoma.    March  12, 
1912.) 

(Syllabus  by  the  Court.) 

Shehiffs  and  Constables  (g  68*)— Compen- 
sation— Statutoby  Provisions. 

Prior  to  the  time  that  the  fee  and  salary 

act  of  March  19,  1910   (Sess.  Laws  1910.  pp. 

129,   143),  became   effective,  stjeriCTs  and   their 

deputies  were  entitled  to  fees  in  misdemeanor 

cases,  one-half  of  which  was  to  be  paid  by  the 

county. 
[Ed.  Note. — For  other  cases,  see  Sheriffs  and 

Constables,  Cent.  Dig.  f  89;   Dec.  Dig.  J  68.*) 

Error  from  District  Court,  Greer  County; 
G.  A.  Brown,  Judge. 

Action  by  S.  H.  Tittle  end  otliers  against 
the  Board  of  Commissioners  of  Greer  Coun- 
ty. Judgment  for  plaintiffs,  and  defendant 
brings  error.     Affirmed. 

H.  D.  Henry,  for  plaintiff  In  error.  Tislng- 
er,  Clay  &  Robinson,  for  defendants  In  error. 

WILLTAAIS,  J.  The  questions  involved  in 
this  proceeding  are:  (1)  Is  the  county  liable 
for  sheriff's  fees  in  misdemeanor  cases;  and 
(2)  had  the  hoard  of  coimty  commissioners 
authority  to  cause  such  fees  to  be  paid  out  of 
the  county  funds?  In  the  court  below,  these 
questions  were  answered  in  the  affirmative. 
The  Leslslature  of  1897  passed  a  fee  and  sal- 
ary act  (Sess.  Laws  1897,  c.  15.  pp.  1<X), 
181 ;  se<-tion  3418,  Corap.  Laws  Oklahoma 
1909),  section  4  of  which  provides  that  the 
sheriff  shall  receive  certain  fees  for  serving 
process,  etc.,  without  any  express  exclusion 
as  to  misdemeanor  cases.  Section  49  of  said 
act  provides  that,  "In  all  cases  where  the 
fees  prescribed  by  this  act  in  criminal  cases, 
except  misdemeanors,  for  the  constable  flud 
Justices  of  the  peace  are  not  paid  by  the 
defeudnnt  or  prosecuting  witness,  one-half 
of  the  amount  of  the  fee  allowed  by  law  shall 
be  paid  by  the  county;  provided,  that  In  no 
case  shall  the  county  pay  any  fees  to  any  of 
the  above  named  officers  for  services  ren- 
dered in  any  case  where  the  offense  charged  is 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Sec.  DIs.  ft  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 


Digitized  by 


Google 


Okl.) 


McCX)RD-COLL.IN8  MERCANTII.E  CO.  r.  DODSON 


1085 


less  tban  a  felony;  and  provided  further, 
that  no  such  fees  shall  be  allowed  by  the 
iKiard  of  county  commissioners  until  the 
sheriff,  constable  or  Justice  of  the  peace  shall 
have  filed  his  affidavit  that  said  fees  cannot 
be  collected  from  any  source;  provided  fur- 
ther, that  the  total  amount  of  the  fees  paid 
by  the  county  to  any  Justice  of  the  peace  or 
constable  shall  not  exceed  fifty  dollars  per 
quarter." 

The  Legislature  of  1905  amended  said  sec- 
tion 4  (chapter  19,  art.  2,  {  1,  p.  258,  Sess. 
Laws  1905 ;  section  3368,  Comp.  Laws  of  Ok> 
lahoma  1909),  but  without  any  express  pro- 
Tislon  excluding  misdemeanor  cases  In  fees 
to  be  allowed  sheriffs. 

Section  45,  art.  1,  c.  41,  Sess.  Laws  1895 
(section  .^845,  Wilson's  Revised  &  Annotated 
Stat  1903;  section  7177,  Comp.  I.«ws  of  Ok- 
lahoma 1909),  provides:  "In  all  misdemeanor 
cases  before  a  warrant  shall  Issue  for  the 
arrest  of  the  defendant  the  complaint  must 
•be  submitted  to  the  county  attorney,  or 
drawn  by  him  and  Indorsed  as  follows:  '1 
have  examined  the  facts  in  this  case  and 
recommend  that  a  warrant  do  issue,'  and 
then  filed  with  the  court.  If  the  action  be 
brought  without  such  Indorsement  the  com- 
plaining witness  must  file  with  the  court  a 
bond  to  be  approved  by  the  court  In  a  sum 
not  less  than  fifty  dollars,  conditioned  to 
pay  all  costs,  and  the  county  shall  in  no 
event  be  liable  for  any  costs  incurred  in  that 
action,  unless  the  complaint  be  first  so  In- 
dorsed by  the  county  attorney." 

Prior  to  the  time  the  fee  and  salary  act  of 
March  19,  1910  (Sess.  I^ws  1910,  c.  (J9,  pp. 
129,  143),  became  effective,  the  foregoing 
sections  were  in  force  in  this  state  by  virtue 
of  section  2  of  the  Schedule  to  the  Constitu- 
tion. 

The  result  of  this  proceeding  depends  upon 
the  construction  of  section  49,  supra  (section 
3418,  Comp.  Laws  of  Oklahoma  1909).  If 
the  proviso  to  the  effect  that  "in  no  case 
shall  the  county  pay  any  fees  to  any  of  the 
above  named  officers  for  services  rendered 
in  any  ouse  where  the  offense  charged  is  less 
than  a  felony"  merely  limits  said  section 
49,  and  not  tlie  entire  act,  then  the  Judgment 
of  the  lower  court  must  be  affirmed. 

The  general  rule  of  statutory  construction 
applicatile  to  provisos  is  that  a  proviso  is 
intended  to  restrict  or  qualify  that  part  or 
clause  of  the  section  immediately  preceding, 
to  which  It  is  attached.  Jefferson  v.  Wink- 
ler, 26  Okl.  653,  110  Pac.  755;  2  Lewis,  Suth- 
erland, Statutory  Construction  (2d  Ed.)  vol. 
1,  I  352.  An  exception  to  this  rule  is  that, 
where  it  ai)pears  from  the  act  that  it  was 
plainly  intended  that  such  proviso  should 
limit,  qualify,  or  define  other  sei-tions  or  pro- 
visions of  the  act  than  that  of  wliich  it 
forms  a  part,  then  the  court  should  further 
extend  such  construction :   but  not  otherwise. 


There  is  nothing  In  said  section  49  to  Indi- 
cate that  the  Legislature  Intended  said  pro- 
viso to  extend  to  the  entire  act.  Therefore 
the  presumption  that  It  was  Intended  only  to 
apply  to  said  section  must  be  adopted.  The 
result  is  that  the  sheriffs  and  deputy  sher- 
iffs were  entitled  to  fees  in  misdemeanor 
cases,  one-half  of  which  is  to  be  paid  by  the 
county. 

The  Judgment  of  the  lower  court  will  be 
so  modified  and  affirmed.  All  the  Justices 
concur. 

McCORD-COLLINS    MKRCANTILE    CO.    t. 

DODSON. 
(Supreme  Court  of  Oklahoma.     Feb.  6,  1912.) 

fSyllahut  iy  the  Court.) 

1.  Appearanck  (§{  8,  24*)  —  What  Consti- 
tutes—Iobthcominq  Bond  in  Bbfuevih. 

When  property  has  been  taken  upon  a  writ 
of  replevin,  and  the  defendant,  within  the  time 
allowed  by  law,  executes  a  redelivery  bond  to 
the  plaintiff,  conditioned  that  he  will  deliver 
the  property,  if  such  delivery  be  adjudged,  and 
will  pay  the  costs  that  may  be  awarded  against 
him,  and  the  shoriff  returns  the  property  to  the 
defendant,  the  giving  of  such  bond  is  an  ap- 
pearance in  the  action;  and  such  defendant 
cannot  thereafter  object  to  a  defect  in  the 
service  of  summons. 

[Ed.  Note. — For  other  eases,  see  Appearance, 
Cent.  Dig.  §S  23-41,  118-14:$:  Dec.  Dig.  $!  8, 
24;»    Judgment,  Cent.  Dig.  i  6S«.] 

2.  FBATJDULENT       rONVEYANCES       (|       132*)  — 

Transfeb  of  Stock  of  MEBcnAnnisE. 
A  transfer  of  a  stock  of  merchandise,  made 
by  a  person  having  the  possession  thereof,  is 
conclusively  presumed  to  be  fraudulent  as 
against  creditors,  unless  accompanied  by  an 
immediate  delivery  and  followed  by  an  actual 
and  continued  change  of  possession. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  Si  407-424;  I>ec.  Dig. 
S  132.»] 

3.  Fraudulent  Conveyances  (§  281*)— De- 
livery—Evidence. 

The  facts  examined,  and  held  to  be  a  sufiS- 
cient  delivery. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §§  800,  816;  Dec.  Dig. 
8  2S1.>] 

4.  Depositions  (|  88*)— Best  and  Seco.nda- 
RY  Kvidence. 

When  the  deposition  of  a  witness  is  taken 
in  a  foreign  jurisdiction  before  a  notary  public, 
and  the  witne.ss  produces  a  record,  but  declines 
to  part  with  the  original,  but  submits  the  orig- 
inal to  the  notary,  who  takes  a  copy,  certifies 
it,  and  attaches  it  to  the  deposition,  such  copy 
is  admissible  on  the  reading  of  the  deposition. 
[Kd.  Note. — For  other  cases,  see  Depositions, 
Cent.  Dig.  §§  234-230'/^,  242-245;  Dec.  Dig. 
§  «.s.*l 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Comanche  County  Court;  James 
H.  W^olverton,  Judge. 

Rei)levin  by  Mary  A.  Dodson,  plaintiff  l»e- 
low,  defendant  in  error,  again»t  J.  T.  Wind- 
row, a  constable,  to  recover  possession  of 
certain  personal  property,  taken  by  him  un- 
der e.\ecution  issued  on  a  Judgment  render- 
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ed  in  favor  of  the  McCord-Collius  Mercantile 
Company,  defendant  below,  plaintiff  In  error, 
against  Frank  Dodson,  the  husband  of  tbe 
plaintiff.  The  McCord-ColJina  Merdantlle 
Company  was  substituted  for  'Windrow  as 
defendant  below.  Judgment  was  rendered 
for  tbe  plaintiff,  and  tbe  defendant  brings 
error.    Affirmed. 

ir.  A.  Smith,  for  plaintiff  in  error.     Stub- 
blefleld  &  Whalin,  for  defendant  in  error. 

AMES,  C.  Frank  Dodson  owned  and  oper- 
ated a  small  business  in  tbe  town  of  Walters. 
He  became  Indebted  to  the  McCord-Collins 
Mercantile  Company,  hereafter  referred  to 
as  the  defendant,  one  or  two  other  mercan- 
tile creditors,  and  his  wife,  the  defendant  in 
error.  Suits  were  brought  on  these  debts, 
and  in  the  case  brought  by  his  wife  Mr.  Dod- 
son confessed  judgment,  and  In  satisfaction 
of  the  judgment,  under  tbe  advice  of  coun- 
sel, executed,  in  writing,  a  bill  of  sale,  con- 
veying his  stock  of  merchandise  to  Mrs.  Dod- 
son. This  bill  of  sale  was  placed  of  record. 
Announcement  was  made  in  the  newspapers 
at  Walters,  the  bank  was  informed,  and  a 
number  of  other  persons  also.  There  Is  testi- 
mony tending  to  show  that  it  was  generally 
known  In  the  town,  and  also  testimony  to 
the  contrary.  The  sign  used  by  Mr.  Dodson 
was,  "Dodson  Meat  Market  &  Groceries." 
This  sign  remained  unchanged.  Mrs.  Dod- 
son paid  the  rent  for  May.  She  also  paid 
the  rent  on  the  house  occupied  by  her,  her 
husband,  and  his  son.  Prior  to  the  sale, 
Mr.  Dodson  and  his  son  had  been  in  charge 
of  the  business  and  were  frequently  assisted 
by  Mrs.  Dodson.  After  the  sale,  Mrs.  Dod- 
son and  Mr.  Dodson's  sou  were  in  charge 
of  the  business,  and  there  is  some  testimo- 
ny that  Mr.  Dodson  liad  nothing  further  to 
do  with  the  store,  and  other  testimony  tend- 
ing to  show  that  he  remained  there  as  l)e- 
fore.  After  conducting  the  business  in  the 
store  in  this  manner  for  some  three  weeks, 
what  remained  of  the  stock  was  removed  to 
the  residence  occupied  by  Mr.  and  Mrs.  Dod- 
son, execution  was  levied  thereon  on  behalf 
of  tbe  defendant,  the  constable  took  posses- 
sion under  the  writ,  and  Mrs.  Dodson 
brought  this  action  of  rejilevln.  The  case 
was  tried  to  the  court  without  a  jury.  No 
findings  of  fact  or  conclusions  of  law  were 
made;  but  there  was  a  general  judgment 
for  the  plaintiff  in  the  replevin  action,  and 
the  defendant  brings  error. 

The  defendant  filed  a  motion  to  quash  the 
summons,  and  another  motion  to  quash  the 
writ  of  replevin,  on  account  of  alleged  ir- 
regularities; but  before  tbe  return  day  a 
redelivery  bond  was  given,  under  which  tbe 
property  was  retained.  The  court  overruled 
the  motions  to  quash,  and  those  rulings  are 
assigned  as  error. 

[1]  In  Fowler  v.  Fowler,  15  Okl.  529,  89 
Pac.  923,  this  question  is  di8po.sed  of  by  the 
third  paragraph  of  the  syllabus,  which  is  as 


follows:  "Where  the  property  has  been  tak- 
en upon  a  writ  of  replevin,  and  the  defend- 
ant, within  the  time  allowed  by  law,  exe- 
cutes a  redelivery  bond  to  the  plaintiff,  con- 
ditioned that  the  defendant  will  deliver  tbe 
property  to  the  plaintiff,  if  such  delivery  be 
adjudged,  and  will  pay  all  costs  end  dam- 
ages that  may  be  awarded  against  him,  and 
the  sheriff  returns  the  property  to  tbe  de- 
fendant, the  giving  of  such  bond  ia  an  ap- 
pearance to  tbe  action,  and  estops  such  de- 
fendant from  objection  to  a  defect  in  the 
service  of  summons." 

[4]  In  proving  the  debt  from  Dodson  to 
his  wife,  the  judgment  was  not  relied  on  en- 
tirely; but  evidence  was  offered  tending  to 
show  that  Mrs.  Dodson  secured  certain 
funds  by  inheritance,  which  were  transmit- 
ted to  her  by  draft  from  the  attorney  repre- 
senting tbe  estate,  and  that  these  were  the 
funds  which  she  loaned  to  her  husband.  In 
securing  this  evidence,  a  deposition  was  tak- 
en of  the  cashier  of  the  Exchange  Bank  of 
Jefferson  City,  Mo.,  who  produced  before  a 
notary  public  the  canceled  draft  by  which 
this  sum  had  been  remitted.  He  was  asked 
to  attach  the  original  to  his  deposition,  but 
declined  to  do  so,  as  it  was  a  record  of  the 
bank,  which  he  desired  to  retain;  but,  aft- 
er exhibiting  the  draft  to  the  notary  public, 
he  permitted  a  copy  to  be  made  and  attach- 
ed as  an  exhibit  to  his  deposition.  This 
deposition  was  offered  in  evidence,  including 
the  copy  of  the  draft  It  is  claimed  that  this 
was  an  erroneous  admission  of  secondary  ev- 
idence; but,  under  these  circumstances,  the 
draft  was  properly  admitted.  2  Wigmore  on 
Evidence,  f  1213. 

[2, 3]  The  important  question  in  the  case  is 
whether  or  not  there  was  such  a  delivery  as 
complies  with  Snyder's  Statutes,  |  2933. 
which  reads  as  follows:  "Every  transfer  of 
personal  property  other  than  a  thing  in  ac- 
tion, or  a  ship  or  cargo  at  sea,  or  in  a  for- 
eign port,  and  every  lien  thereon,  other  than 
a  mortgage,  when  allowed  by  law.  and  a  con- 
tract of  bottomry,  or  respondentia  is  concla- 
slvely  presumed,  If  made  by  a  person  having 
at  the  time  tbe  possession  or  control  of  the 
property,  and  not  accompanied  by  an  imme- 
diate delivery,  and  followed  by  an  actual 
and  continued  change  of  possession  of  the 
things  transferred,  to  be  fraudulent  and 
therefore  void,  against  those  who  are  his 
creditors  while  he  remains  in  possession, 
and  tbe  successors  in  Interest  of  such  credi- 
tors, and  against  any  person  on  whom  his 
estate  devolves  in  trust  for  the  benefit  of 
others  than  himself,  and  against  purchasers 
or  incumbrancers  in  good  faith  subsequent 
to  the  transfer." 

It  is  strongly  urged  that  there  was  no 
such  immediate  delivery  of  the  property  and 
actual  and  continued  change  of  possession 
as  Is  contemplated  by  this  statute.  The 
principles  upon  which  tbls  question  rests  are 
settled  by  the  previous  decisions  of  our  own 
court     Ellet-Kendall  Shoe  Co.  v.  Roes,  28 
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Oa.  697,  115  Pa.  982;  Love  v.  Am,  21  Okl. 
347,  96  Pac.  623.  In  these  two  cases,  the 
previous  decisions  of  our  own  court,  as  well 
as  the  decisions  of  other  states,  are  collected 
and  reviewed.  Under  these  decisions,  this 
statute  means  Just  what  It  says,  and  record- 
ing the  bill  of  sale  and  putting  notice  in 
newspapers  will  not  sufiSce,  in  the  absence  of 
BUCh  a  delivery  as  the  statute  requires.  Up- 
on the  subject  of  this  delivery,  Mrs.  Dodson 
testifies  as  follows:  "Q.  How  did  you  take 
possession  of  these  goods  after  this  bill  of 
sale  was  executed  to  you?  A.  I  walked  in 
and  took  possession,  and  he  walked  out.  Q. 
Who  walked  out?  A.  Frank  Dodson.  Q.  Did 
be  hand  you  any  keys  or  anything  of  that 
kind?  (Defendant  objects  as  calling  for  a 
conclusion  of  the  witness.  Objection  sus- 
tained.) Q.  You  walked  in  and  took  pos- 
session? A.  Xes,  sir.  Q.  Did  your  husband 
remain  there  and  help  you  conduct  the  busi- 
ness? A.  No,  sir.  Q.  I  will  ask  you  to  state 
If  you  bought  and  sold  and  conducted  the 
business  generally  in  that  store?  (Defend- 
ant objects  as  suggestive  and  leading.  Ob- 
jection sustained.)  Q.  State,  Mrs.  Dodson, 
what  you  did  with  reference  to  these  goods 
after  the  27th  day  of  April,  1906.  (Defend- 
ant objects  as  leading  and  suggestive.  Ob- 
jection sustained.)  By  the  Court:  Q.  After 
you  took  possession  of  these  goods,  what  did 
you  do,  if  anything?  A.  Why,  I  went  right 
on  and  transacted  the  business.  Q.  How  did 
you  do  that?  A.  Well,  I  bought  and  sold 
goods  and  did  everything  there  was  to  do 
In  connection  with  the  business.  By  Tripp: 
Q.  Did  that  yourself?  A.  Yes,  sir.  By  the 
Court:  Q.  In  whose  name  did  you  conduct 
the  business?  A.  In  the  name  of  Mary  A. 
Dodson.  Tripp:  Q.  Conducted  the  business 
there  In  your  own  name?    A.  Yes,  sir." 

There  is  other  testimony  tending  to  show 
that  Mr.  Dodson  remained  at  the  store;  but, 
as  this  was  a  question  of  fact,  and  as  the 
Judgment  of  the  court,  the  case  being  tried 
without  a  Jury,  resolves  the  facts  in  favor  of 
the  plaintiff,  we  accept  this  testimony  as 
true,  and  nnder  this  testimony  Mrs.  Dod- 
son walked  into  the  store  and  took  posses- 
sion, and  Mr.  Dodson  walked  out,  and  did 
not  remain  there  or  assist  her  in  conducting 
the  business.  These  facts  constituted  an 
immediate  delivery  and  an  actual  and  con- 
tinued change  of  possession.  There  was  also 
evidence  tending  to  show  that  this  was  gen- 
erally known  in  the  community,  that  the  bill 
of  sale  was  recorded,  and  that  newspaper 
comment  was  made  of  It  While  these  things 
would  not  be  a  substitute  for  an  actual  de- 
livery required  by  the  statute,  they  tend  to 
show  that  there  was  no  concealment.  The 
question  involved  here  is  merely  one  of  de- 
livery, there  being  no  claim  of  actual  fraud, 
and  we  hold,  in  the  absence  of  fraud,  that 
there  was  such  a  delivery  as  the  statute  re- 
quires. 


Other  errors  are  assigned  which  are  not 
of  sufficient  merit  to  require  particular  at- 
tention. 

For  the  reasons  stated,  we  thinlc  the  judg- 
ment of  the  trial  court  should  be  attirmed. 

PEK  CURIAM.    Adopted  in  whole. 


T.  D.  TURNER  &  CO,  t.  DODSON. 
(Supreme  Court  of  Oklahoma.    Feb.  6,  1912.) 

(Syllahut  by  the  Covrt.) 
Review. 

The  syllabus  is  the  same  as  in  McCord- 
Collins  Mercantile  Company  v.  Mary  A.  Dod- 
son, 121  Pac.  1085,  just  decided. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Comanche  County  Court;  James 
H.  Wolverton,  Judge. 

R^levin  by  Mary  A.  Dodson  against  J. 
T.  Windrow,  a  constable,  for  personalty  tak- 
en by  him  under  execution  on  a  Judgment  in 
favor  of  T.  D.  Turner  &  Co.  against  Frank 
Dodson  the  husband  of  plaintiff.  T.  D. 
Turner  &  Co.  were  substituted  for  Windrow 
as  defendants  below.  From  a  judgment  for 
plaintiff,  defendants  bring  error.     Affirmed. 

H.  A.  Smith,  for  plaintiffs  in  error.  Stub- 
blefleld  ft  Whalin,  for  defendant  in  error. 

AMES,  G.  The  questions  involved  in  this 
case  are  identical  with  those  Involved  in 
McCord-Colllns  Mercantile  Company  v.  Marv 
A.  Dodson,  121  Pac.  1085,  and  on  the  authori- 
ty of  that  case  this  should  be  affirmed. 

PER  CURIAM.     Adopted  in  whole. 


HOOPER  V.   STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

March  19,  1912.) 

(Byllabua  by  the  Court.) 

1.  Criminal  Law    (§  369*)— Evidence— Dis- 
TINCT  Okfense. 

The  fact  that  a  defendant  may  have  been 
prosecuted,  arrested,  or  imprisoned  fur  an  of- 
fense cannot  be  introduced  as  evidence  against 
him  unless  such  prosecution,  arrest,  or  impris- 
onment are  in  some  manner  connected  with 
the  offense  for  which  he  is  upon  trial 

[Ed.   Note. — For    other  cases,    see   Criminal 
Law,  Cent  Dig.  §|  822-824;  Dec.  Dig.  g  36a.*  I 

2.  Cbiminal  Law  (J  1162*)— Appeal— IIabm- 
LESS   Errob. 

When  an  error  has  been  committed  upon 
the  trial  of  a  case,  it  is  tlie  duty  of  this  court 
upon  an  inspection  of  the  entire  record  to  de- 
termine whether  or  not  the  defendant  suffered 
any  material  injury  from  such  error.  Unless 
such  injury  appears,  the  error  will  not  be 
ground   for   reversal. 

[Ekl.   Note. — For   other   cases,   see   Criminal 
Law,  Cent  Dig.  §  3085;   Dec.  Dig.  §  1162.*] 

3.  Criminal  Law    ({   1183*)— Appeal— Mod- 
ification OP  Judgment. 

If  this  court  finds  that  excessive  punish- 
ment  has   been    inflicted  upon   a   defendant,   it 
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does  not  necessarily  follow  that  the  judgment 
should  be  reversed.  The  court  may  modi^  and 
affirm  such  judgment. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,   Cent   Dig.   H  3195-3198;    Dec.   Dig.   | 

Appeal  from  Texas  County  Court;  W.  C 
Crow,  Judge. 

John  W.  Hooper  was  conTicted  of  assault, 
and  appeals.     Modified  and  affirmed. 

William  Edens,  for  appellant.  Smith  C 
Matson,  Asst.  Atty.  Gen.,  for  the  State. 

FURMAN,  P.  J.  [1]  Upon  the  trial  of  this 
cause  the  state  was  permitted  In  its  evidence 
in  chief  to  Introduce  an  information  against 
appellant,  charging  him  with  a  violation  of 
the  prohibitory  liquor  law.  To  this  excep- 
tions were  reserved.  This  evidence  was  im- 
properly admitted,  without  further  proof  that 
it  was  in  some  manner  connected  with  the 
offense  for  which  appellant  was  upon  trial. 
If  api)ellant  had  been  convicted  of  bootleg- 
ging, this  fact  might  have  been  proven  for 
the  purpose  of  affecting  his  credibility  as  a 
witness.  See  Hendrix  v.  State,  4  Okl.  Cr. 
611,  113  Pac.  244.  But  the  mere  fact  that 
he  had  been  prosecuted  for  this  offense  was 
not  admissible.  See  Slater  t.  United  States, 
1  Olcl.  Cr.  275,  98  Pac.  110.  But,  while  It  Is 
true  that  this  evidence  was  improperly  ad- 
mitted, It  does  not  necessarily  follow  that 
this  case  should  be  reversed  on  this  account 

[2, 3]  Our  statute  provides  that,  on  appeal, 
the  court  must  give  judgment  without  regard 
to  technical  errors  or  defects  or  exceptions 
which  do  not  affect  the  substantial  rights 
of  the  parties.  Therefore,  whenever  an  er- 
ror has  been  committed  upon  the  trial  of  a 
cause,  It  is  the  duty  of  this  court  on  appeal 
upon  an  examination  of  the  entire  record  to 
decide  as  to  whether  or  not  such  error  de- 
prived the  appellant  of  some  substantial 
right.  Upon  an  examination  of  the  testimony 
in  this  case,  we  are  satisfied  that  appellant 
is  guilty  of  assault  and  battery.  There  is  no 
reason  to  believe  the  jury  could  have  arrived 
at  any  other  verdict,  and  we  are  of  the  opin- 
ion that  the  only  injury  appellant  could  have 
received  by  the  introduction  of  this  testi- 
mony was  that  it  may  have  caused  the  jury 
to  inflict  upon  him  a  higher  penalty  than 
they  otherwise  would  have  done;  and  In 
view  of  the  testimony  in  this  case,  and  know- 
ing as  we  do  of  the  feeling  existing  against 
persons  charged  with  violating  the  prohibi- 
tory liquor  law,  we  are  of  the  opinion  that 
it  did  have  this  effect.  Under  the  state's 
evidence,  the  assault  committed  by  appellant 
did  not  inflict  any  serious  injury  upon  the 
party  assaulted,  and  under  the  appellant's 
evidence,  while  he  was  not  justified  in  mak- 
ing the  assault,  yet  it  was  attended  with 
mitigating  circumstances.  We  believe  that 
the  court  erred  In  admitting  the  evidence  ob- 


jected to,  bat  we  also  find  that  the  appellant 
la  guilty  of  a  slight  offense.  We  are  not 
willing  to  reverse  the  case,  but  believe  tbe 
judgment  should  be  modified  and  tbe  fine 
reduced  from  $50  to  $10.  This  gives  the  ap- 
pellant all  that  he  could  hope  to  gain  from 
a  reversal,  and  saves  the  state  and  tbe  de- 
fendant the  coBt  of  another  trial. 

Section  6955,  Comp.  Laws  1909,  is  as  fol- 
lows: "The  appellate  court  may  reverse,  af- 
firm or  modify  the  judgment  appealed  from, 
and  may,  if  necessary  or  proper,  order  a 
new  trial.  In  either  case,  tbe  cause  must  be 
remanded  to  the  court  below,  with  proper 
Instructions,  and  tbe  opinion  of  the  court, 
within  the  time,  and  in  the  manner,  to  be 
prescribed  by  rule  of  the  court." 

It  is  therefore  ordered  by  the  court  that 
the  judgment  be  modified  and  the  fine  Im- 
posed niion  apx>ellant  be  reduced  from  $50  to 
$10,  and  that  the  judgment  as  modified  be 
aSlrmed. 

ARMSTRONG  and  DOYLE,  JJ.,  concur. 


MORGAN  et  al.  v.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

March  19,  1912.) 

(SyUahu*  by  the  Court.) 

1.  Oamiro     (I    88*)— iNDicTitBirr  — SuFFi- 

CIKNCY. 

An  indictment  which  charges  a  person 
with  playing  a  game  of  poker,  but  which  fails 
to  charge  that  the  person  was  playing  such 
game  for  money  or  other  representative  of 
value,  does  not  state  a  public  offense  against 
our  statute. 

[Ed.  Note. — For  other  cases,  see  Gaming, 
Cent  Dig.  gS  241-243;    Dec  Dig.  {  88.*] 

2.  Criminal   Law    (§  789*)— Instructions — 
Reasonable  Docbt. 

An  instruction  which  states  that  by  the 
term  "reasonable  doubt"  is  meant  "a  doubt  for 
which  a  reason  can  be  given,"  is  erroneous. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §«  1846-1849,  1904-1922,  1960, 
1967;   Dec  Dig.  {  780.*] 

Appeal  from  Rogers  County  Court;  H. 
Tom  Klght,  Judge. 

Joe  Morgan  and  George  Hurford  were  con- 
victed of  gaming,  and  appeal.    Reversed. 

Bonds  &  Howard,  for  appellants.  Smith 
C.  Matson,  Asst.  Atty.  Gen.,  for  the  State. 

FURMAN,  P.  J.  In  this  case  the  Attorney 
General  has  filed  the  following  confession  of 
error: 

[1]  "The  Attorney  General  would  respect- 
fully call  this  honorable  court's  attention  to 
the  charging  part  of  the  information  in  this 
case,  as  follows:  That  on  the  18th  day  of 
December,  A.  D.  1910,  in  the  county  of  Rog- 
ers, state  of  Oklahoma,  one  Joe  Morgan  and 
George  Hurford,  then  and  there  being,  did 
then  and  there  willfully  and  unlawfully  con- 
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duct  a  gaine'of  chance  tbr  money,  commonly 
cnlled  "poker,"  and  was  played  with  cards, 
and  which  said  game  of  chance  was  bo  con- 
ducted In  Claremore,  Sogers  county,  Okla- 
homa, In  a  building  on  tbe  south  side  of 
Third  street,  In  said  town,  commonly  'mown 
as  the  "Altamont  rooming  house."  •  To  this 
Information  plaintiffs  in  error  each  filed  a 
demurrer  because:  (1)  That  the  facts  plead- 
ed in  said  information  do  not  constitute  a 
public  offense.  (2)  That  said  Information 
charges  more  than  one  offense.  This  demur- 
rer was  by  the  court  overruled,  and  except- 
ed to,  and  the  error  of  the  court  In  so  doing 
was  set  up  in  the  motion  for  new  trial  and 
In  the  petition  in  error.  Under  the  holding 
of  this  court  In  the  case  of  Brown  t.  State 
[5  Okl.  Cr.  41],  H3  Pac.  219,  the  overruling 
of  this  demurrer  Is  reversible  error,  for  the 
information  must  allege  that  the  game  so 
conducted  must  be  played  for  money  or  some 
representative  of  value. 

[2]  "The  court  also,  in  defining  'reasonable 
doubt'  In  instruction  No.  2,  among  other 
things  said:  'A  reasonable  doubt  means  a 
doubt  for  which  you  can  assign  a  reason, 
not  a  mere  fanciful  doubt,'  etc.  To  the  giv- 
ing of  this  Instruction  plaintiffs  In  error  re- 
served an  exception,  and  assigned  the  same 
as  error,  both  In  the  motion  for  new  trial 
and  in  the  petition  in  error.  Instructions 
embracing  this  and  similar  language  In  de- 
fining "reasonable  doubt'  have  repeatedly 
been  held  to  be  erroneous  by  this  court,  and 
BufBcient  gronnd  for  reversal.  Abbott  v. 
Territory,  1  Okl.  Cr.  1,  94  Pac.  179;  Price 
T.  State,  1  Okl.  Cr.  358,  98  Pac.  447;  Gragg 
▼.  SUte,  3  Okl.  Cr.  409,  106  Pac.  350. 

"For  the  reasons  above  set  out,  the  At- 
torney General  believes  that,  under  the  for- 
mer holdings  of  this  court,  snfllclent  error 
appears  In  the  record  In  this  case  to  author- 
ize its  reversal,  and  confesses  error  accord- 
ingly. 

"Chas.  West,  Attorney  General. 
"Smith  0.  Matson,  Asst  Atty.  Gen." 

The  court  is  of  the  opinion  that  the  errors 
confessed  by  the  Attorney  General  are  ma- 
terial. The  judgment  of  the  lower  court  Is 
therefore  reversed,  and  tbe  cause  is  remand- 
ed for  a  new  trial. 

ARMSTRONG  and  DOTLE,  JJ..  concur. 


<7  Okl.  Cr.  48) 

BATON  T.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
March  19,  1912.) 

(Byttahut  hy  the  Court.) 

Chimin AL   Law    ({    1069*)  —  appbai.  —  Dis- 
missal. 

If  an  appeal  is  not  perfected  in  the  time 
and  manoer  prescribed  by  law,  this  court  has 

*For  other  cases  sea 
121P.-69 


no  jiiriBdiction'' of  sach  appeal,  and  It  'WUl  b« 
dismissed. 

[Ed.  Note.— For  oUier  cases,  see  Criminal 
Law,  Cent  Dig.  it  2^1-2699;  Dee.  Dig.  f 
1069.*] 

Appeal  from  Payne  County  Court;  P.  D. 
MUcbeU,  Judge. 

T.  P.  Eaton  was  convicted  of  libel,  and 
appeals.    Dismissed. 

Chester  H.  Lowry,  for  appellant  Smith 
a  Matson,  Asst  Atty.  Gen.,  for  the  State. 

FURMAN,  P.  X  On  the  17th  day  of  De- 
cember,' 1910,  judgment  was  rendered  in  the 
county  court  of  Payne  connty  against  appel- 
lant for  the  offense  of  libel,  and  his  punish- 
ment was  assessed  by  the  court  at  a  term 
of  30  days'  imprisonment  in  the  county  jaU 
and  a  fine  of  $200.  At  said  date  tbe  court 
granted  the  defendant  60  days  within  which 
to  make  and  serve  his  case-made,  and  90 
days  in  which  to  perfect  his  appeal  to  this 
court  On  tbe  16th  day  of  February,  1911, 
appellant  applied  to  the  count?  court  of 
Payne  county  and  was  granted  an  order  ex- 
tending the  time  for  making  and  serving  his 
case-made  until  the  17th  day  of  March,  1911, 
and  also  extending  the  time  for  the  defend- 
ant to  perfect  his  appeal  to  this  court  60 
days  from  said  15th  day  of  February,  1911. 
On  the  11th  day  of  April,  1911,  the  court 
again  extended  the  time  until  the  1st  day 
of  June,  1911,  within  which  the  defendant 
might  make  and  serve  bis  case-made  and  per- 
fect his  appeal.  The  record  falls  to  show 
that  the  case-made  was  ever  served  npon  the 
county  attorney;  but  there  Is  a  statement  in 
the  record,  under  date  of  June  6,  1911,  signed 
by  the  county  attorney,  to  the  effect  that  he 
has  no  amendments  to  suggest  to  the  case- 
made.  The  transcript  of  the  record  was  not 
filed  In  this  court  until  tbe  20th  day  of  June, 
1911. 

It  has  time  and  again  been  decided  by  the 
Snpreme  Court  of  Oklahoma  Territory,  as 
well  as  by  this  court,  that  the  provisions  ot 
tbe  statute  with  reference  to  the  manner  of 
taking  an  appeal  are  mandatory,  and  when- 
ever they  are  not  complied  with  the  appellate 
court  will  not  acquire  jurisdiction  of  the 
case,  and  tbe  appeal  must  be  dismissed.  See 
Farmer  v.  State,  5  Okl.  Cr.  161,  114  Pac.  763. 
In  tbe  case  at  bar  tbe  county  court  was 
without  power  to  extend  the  time  more  ttian 
120  days  from  the  rendition  of  the  Judgment, 
either  for  the  purpose  of  making  and  serv- 
ing tbe  case-made  or  for  tbe  purpose  of 
perfecting  the  appeal,  and  all  of  the  ordera 
made  extending  the  time  beyond  that  date 
are  absolutely  void.  Tbe  law  on  this  sub- 
ject may  In  some  instances  work  a  hardship ; 
but  If  it  were  not  for  this  rule  it  would  be 
impossible  to  enforce  the  laws  of  tbe  state 
of  Oklahoma.  If  a  defendant  can  wait  one 
day  after  the  time  given  bim  by  law  to  per- 
fect his  appeal,  he  can  wait  Indefinitely.    We 
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bare  no  dlscreUoB  In  cases  af  this  kind;  bnt 
It  la  onr  plain  dnty  to  dismiss  an  appeal  for 
want  of  jurisdiction  whenever  the  reqnire- 
ments  of  the  statute  resulatlng  the  manner 
in  which  appeals  must  be  perfected  are  not 
complied  with. 
The  appeal  must  therefore  be  dismissed. 

ARMSTRONG  and  DOTLB,  JJ.,  concur. 


(7  Okl.  Cr.  47) 

STATE!  r.  SPJBBD. 

(Criminal  Court  of  Appeals  of  OUalioma. 

March  19,  1812.) 

(Svltaliu  bv  (h«  Court.) 

Bastards  (S  19*)— Natdbe  of  Actiow. 

Bastardy  proceedings  are  in  the  natnre  of 
dvil  actions,  and  do  not  constitute  criminal 
prosecutions,  and  this  court  has  no  jurisdic- 
tion of  appeals  In  such  cases. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent.  Dig.  U  35,  36%;  Dec.  Dig.  {  19 ;•  Ac- 
tion, Cent  Dig.  |  10471 

Appeal  from  Oklahoma  County  Court; 
John  W.  Hayson,  Judge. 

Bastardy  proceedings  against  Ira  Speed. 
From  a  judgment  of  dismissal,  the  State 
appeals.     Dismissed. 

Sam  Hooker,  Co.  Atty.,  for  tlie  State. 
Claude  Weaver,  for  appellee. 

FUBMAN,  P.  jr.  Bastardy  la  not  a  crime 
ponlahable  by  the  penal  laws  of  this  state. 
If  a  defendant  has  illicit  intercourse  with 
the  mother  of  a  bastard  child,  this  offense 
la  fully  provided  for  In  other  statutes.  If 
bastardy  constitutes  a  penal  offense,  It 
would  subject  a  defendant  to  double  prose- 
cutions by  the  same  jurisdiction  for  the 
same  act,  which  would  be  violative  of  both 
the  spirit  and  letter  of  our  Constitution. 
The  object  of  the  law  on  the  subject  of  bas- 
tardy is  not  to  punish  the  father  for  his 
illicit  intercourse  with  the  mother  of  a  bas- 
tard child,  but  it  IB  for  the  benefit  of  the 
child,  and  also  for  the  protection  of  the 
county  against  being  charged  with  its  sup- 
port 

This  la  not  an  open  question  in  Okla- 
homa. In  Bell  T.  Territory,  8  OkL  76,  66 
Fae,  868»  Chief  Justice  Burford,  speaking 
tor  the  court,  said:  "Bastardy  proceedings 
aie  special  in  charactor,  and  are  governed 
by  the  act  authorizing  such  proceedings.  In 
so  far  as  the  same  prescribes  the  proceed- 
ings and  practice.  But  said  acUona  are  al- 
so in  the  nature  of  dvil  actions,  and,  in  so 
far  as  not  in  conflict  with  the  special  act 
authorizing  such  proceedings,  the  practice 
and  proceedings  in  dvll  causes  in  the  dis- 
trict court  are  applicable,  and  appeals  may 
b«  taken  in  such  causes  in  the  same  man- 
ner and  to  the  same  effect  as  appeals  in 
dvil  cases  from  the  probate  courts.  Oiv- 
ing  these  various  statutes  full  effect,  and 


construing  them  together,  for  the  purpose 
and  with  the  Intent  designed,  the  result  is. 
In  bastardy  cases,  if  the  party  desires  a 
trial  de  novo,  his  appeal  should  be  to  the 
district  court,  and  should  be  taken  in  the 
manner  and  under  the  provisions  prescribed 
in  the  chapter  on  probate  procedure;  but,  if 
questions  of  law  only  are  to  be  presented  on 
appeal,  then  the  appeal  should  be  to  the  Su- 
preme Court,  and  the  appeal  must  be  taken 
in  the  manner  provided  for  appeals  in  dvil 
causes  from  the  district  court  to  the  Su- 
preme Court"  In  Be  Comstock,  10  Okl. 
299,  61  Paa  921,  Chief  Justice  Burford 
again  said:  "A  bastardy  proceeding  is  spe- 
dal  in  character,  and  is  in  the  natnre  of  a 
civil  proceeding.  There  is  no  authority  giv- 
en to  impose  Imprisonment  as  part  of  the 
orlgUial  judgment  in  such  cases,  in  order  to 
compel  the  judgment  debtor  to  secure  the 
payment  of  the  judgment  by  executing  a 
bond." 

For  the  reasons  above  given,  we  are  of 
the  opinion  that  this  court  has  no  juris- 
diction to  entertain  this  appeal.  The  ap- 
peal is  therefore  dismissed,  because  it  la  in 
a  dvll  proceeding. 

ABMSTRONQ  and  DOXLE,  JJ.,  concur. 


<8S  Kan.  SK) 
ILLINOIS  TITLE  &  TRUST  CO.  ▼.  McCOl 
et  al.    (GRIGGS,  Intervener). 

(Supreme  Court  of  Kansas.    March  9,  1812.) 

(Byllabut  by  iht  Court.) 
1.  Pledoss  (I  68*V-AcTioiia— BviDKHCB. 

On  motion  of  the  defendant  in  an  action 
brought  by  an  indorsee  of  two  promissory  notes 
against  the  maker  thereof,  the  payee  of  the 
notes  was  made  a  party  and  flled  an  answer 
that  the  notes  sued  upon  had  been  transferred 
by  him  to  the  plaintiff  as  collateral  security 
for  his  own  notes,  which  had  been  obtained 
from  him  without  consideration  and  through 
frand  upon  false  representations  upon  a  pre- 
tended sale  of  a  right  under  letters  patent 
The  court  submitted  to  the  Jury  the  question 
whether  the  principal  notes  were  given  without 
consideration,  and  directed  that  if  the  jury  so 
found  the  verdict  should  be  for  the  intervener 
for  the  amount  due  upon  the  collateral  notes, 
otherwise  that  the  verdict  for  the  same  amount 
should  be  for  the  plaintiff,  and  instructed  the 
jury  (as  the  fact  was)  that  there  was  no  evi- 
dence of  any  fraudulent  representations  re- 
specting the  patent  right  It  was  shown  that 
the  right  had  been  conveyed  as  agreed  in  con- 
sideration for  the  principal  notes,  and  there 
was  no  evidence  that  it  was  invalid  or  worth- 
less. It  Is  held  that  a  verdict  and  judgment 
for  the  intervener  for  the  amount  of  the  col- 
lateral notes  sued  upon  cannot  be  sustained. 

[Ed.    Note. — For    other    cases,    see    Pledges, 
Cent  Dig.  |{  18&-194;  Dec.  Dig.  |  58.*] 

a.   JUDOMSNT   ({  822*)  —  FOBJUON  JUDailENTS 

—Conclusiveness. 

A  suit  was  commenced  In  Illinois,  where 
the   three    notes    given    for    the    patent    right 
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aboT*  referred  to  were  Bude  payable  In  t 
court  of  competent  jarwdictioB  by  tbe  payee 
tbereof  for  the  amount  due  upon  two  of  them 
which  had  not  been  transferred,  and  also  for 
the  amount  dne  npon  the  other  note  which  had 
been  returned  to  the  payee  by  tbe  indoraee 
thereof   for   cellectioa   and  aecoontinK  of  the 

Sroceeds,  and  which  waa  aecored  by  the  in- 
orsement  and  transfer  of  the  collateral  notes 
•ned  upon  in  this  action.  A  judgment  waa 
duly  rendered  in  that  action  against  the  maker 
•f  the  principal  notes  for  the  full  amount 
thereof.  These  are  the  same  notes  alleced  in 
the  answer  of  the  maker  thereof — the  inter- 
-vener  in  this  action — to  hare  been  obtained  by 
fraud  and  without  consideration.  It  is  held 
that  the  Illinois  judgment  is  a  final  determina- 
tion of  the  Talldity  of  the  principal  notes. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dlt:  K  1454, 1488-1490,  1496-1000;  Dec. 

S.  Abatemert  akd  Rbvivax,  (I  78*)— Dk&th 
or  Fabtiks— Nkw  PAims. 

Pending  an  appeal  taken  by  tbe  plaintiff, 
the  principal  defendant  died,  and  a  motion  was 
made  to  rerire  the  action  against  certain  per- 
•ons  to  whom,  it  waa  alleged  in  the  motion,  the 
deceased  had  trsnsferred  BMaay  and  property, 
to  prevent  the  plaintiff  from  collecting  its 
daiaa  in  this  action.  A  reyivor  was  not  asked 
against  the  personal  representatiyes  of  the  de- 
ceased, nor  doe*  it  appear  that  any  had  been 
appointed.  A  reviyor  waa  ordered  agninat  the 
heirs  of  the  deceased,  including  the  alleged 
trustees  who  were  also  heirs.  On  appeal  by 
tbe  alleged  trustees  or  holders  of  tbe  funds 
and  property  referred  to,  the  order  of  reyiyor 
is  aifirmed. 

[£d.  Note.— For  other  caaea,  sec  Abatement 
and  RcTiyal,  Cent  Dig.  H  403-411,  417^28; 
Dec.  Dig.  i  73.»] 

4.  Abatemknt  and  Rkvitai.  ({  78*)- Death 
or  Pabties— New  Parties. 

The  liability  of  the  principal  defendant 
haying  been  admitted  asd  established  by  the 
Judgment  referred  to  in  tbe  second  paragraph, 
and  tbe  only  issue  being  the  question  to  whom 
the  liability  is  dne,  that  isaue  may  be  deter- 
mined without  a  reviyor  against  the  personal 
representatiyes  of  the  defendant  who  died  aft- 
er the  judgment  was  rendered 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  ReTival,  Cent  Dig.  f|  403-^U,  417-428; 
Dec.  Dig.  {  73.*] 

0.  Appeal  and  Ebbob   (i   1179*)  —  Dibpobi- 
TiON  or  Cause— REVEBaAU 

A  transcript  of  a  release  of  the  judgment 
in  fayor  of  the  iaterrener  against  P.  H.  Mc- 
Coy, given  and  filed  by  the  intervener  after 
the  appeal  therefrom  had  been  taken,  having 
been  filed  in  this  court  and  this  judgment  be- 
ing reversed,  it  is  held  that  upon  a  proper 
issue  to  be  made  and  proof  of  auch  satis&ction, 
the  intervener  should  Im  adjudged  to  pay  the 
amount  of  such  judgment  to  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  4621-4029:  Dee.  Dig.  i 
1179.*) 

Appeal  from  District  Court,  Finney 
County. 

Action  by  tbe  lUlnoia  Title  &  Trust  Com- 
pany against  P.  H.  McCoy  and  others,  de- 
fendants, and  James  S.  Griggs,  intervener. 
From  tbe  judgment  plaintiff  and  defendants 
Helen  Armstrong  and  another  appeal.  Re- 
Tersed  and  remanded,  with  directions. 


Channoey  C.  Brown,  Mntoa  Brown,  Hop- 
kins &  Hopkins,  and  W.  B.  Lowrance,  for 
appellants.  Hosklnson  ft  Hoskinaon,  for  ap- 
pellee. 

BENSON,  X  In  this  action  tbe  plaintiflt 
Trust  Company,  the  indorsee  of  two  promis- 
sory notes,  sought  recovery  from  the  defend- 
ant McCoy,  tbe  maker  of  the  notes.  The 
answer  of  McCoy  alleged  that  the  notes  had 
been  transferred  by  the  payee,  J.  8.  Orlggs, 
to  tile  Wm.  R.  White  Company,  as  collateral 
security  for  notes  given  by  the  payee  to  that 
company  for  an  interest  in  a  patoit  right 
which  transaction  Griggs  had  discovered  to 
be  fraudulent  The  answer  further  alleged 
that  judgment  had  been  recovered  in  a  cir- 
cuit court  of  Illinois  by  tbe  White  Company 
against  Orlggs  on  the  notes  given  for  tbe 
patent  right,  which  jndgment  was  atlU  in 
force,  bat  that  the  Trust  Company  still  held 
the  collateral  notes  upon  which  this  action 
was  brought  0«  this  answer  McCoy  asked 
that  Origga  and  the  White  Company  be 
made  parties  to  the  action.  A  general  denial 
was  filed  in  reply  to  this  answer,  and  a  mo- 
tion was  made  by  the  Trust  Company  for 
judgment  on  tbe  pleadings  which  was  over- 
ruled,  and  the  motion  of  McCoy  to  bring  in 
the  new  parties  was  sustained.  Thereupon 
Griggs  appeared  voluntarily,  but  the  White 
Company  did  not  appear,  and  no  further 
steps  were  taken  against  it  Origga  answer- 
ed that  he  had  given  three  promissory  notes 
for  $500  each  to  the  White  Company  of 
Bloomington,  IIL,  "without  consideration  and 
through  fraud,"  the  oempany  having  pre- 
tended to  sell  to  him  certain  territory  and 
right  to  sell  a  patent  gate  in  Texas,  and  that 
there  was  no  consideration  for  the  notes,  and 
that  be  bad  Indorsed  the  McCoy  notes  in 
suit  to  the  White  Company  as  collateral  se- 
curity only  for  his  own  notes.  He  also 
pleaded  that  the  White  Company  had  ob- 
tained a  jndgment  against  blm  on  tbe  three 
notes  he  had  so  given  for  the  patent  right 
for  $1,S00  and  interest,  and  "that  upon  the 
rendition  of  said  Judgment  *  *  *  he  was 
entitled  to  the  possession  of  the  (McCoy) 
notes."  An  amendment  to  this  answer  stat- 
ed that  the  White  Company  represented  that 
they  were  engaged  in  the  manufacture,  and 
sale  of  the  patented  gate,  which  was  a  new 
and  novel  article^  and  that  they  were  mak- 
ing large  sales  of  territory  and  of  gates; 
that  these  representationa  were  false;  and 
that  he  was  induced  thereby  to  give  bis  o?ni 
notes  and  to  transfer  the  collateral  notes. 
The  prayer  waa  for  the  possession  of  the 
collateral  notes  sued  upon  and  for  judgment 
against  McCoy  thereon.  A  motion  to  strike 
out  this  answer  was  overruled.  A  reply  was 
filed  thereto,  and  the  cause  was  tried;  the 
appellant  voluntarily  assuming  the  afflrma- 
tive. 
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The  only  Issne  was  upon  the  answer  of 
the  intervener,  Griggs,  to  determine  whether 
he  or  the  appellant  should  recover  against 
McCoy,  who  made  no  defense.  It  appeared 
from  the  evidence  that  the  White  Company 
was  engaged  Id  manufacturing  and  selling 
a  gate  at  Bloomington,  III.,  under  letters 
patent  from  the  United  States.  Griggs  nego- 
tiated with  them  at  Bloomington  for  an  in- 
terest in  the  patent,  but  did  not  then  buy  it 
A  representative  of  the  company  joined  him 
on  his  return  to  Kansas,  and  at  Newton  he 
signed  the  three  notes  before  referred  to, 
bearing  date  at  Bloomington,  III.,  and  pay- 
able there.  He  then  went  with  the  agent 
to  Garden  City,  where  the  agent  examined 
the  mortgage  security  which  had  been  given 
to  secure  the  McCoy  notes,  then  held  by 
Griggs,  which  notes  were  offered  as  collater- 
al security  to  bis  own  notes.  The  agent 
then  left  with  the  papers,  and  later  the 
White  Company,  having  acc^ted  the  notes 
of  Griggs  with  the  McCoy  notes  as  collateral 
security  and  accompanying  real  estate  mort- 
gage securing  them,  executed  a  conveyance 
to  Griggs  of .  the  patent  right  for  a  county 
in  Texas,  as  agreed  upon,  and  sent  It  to  him 
by  mall.  Afterwards  one  of  the  Griggs  notes 
was  indorsed  with  the  McCoy  notes  and 
mortgage  as  collateral  security  to  the  Trust 
Company  appellant  After  the  maturity  of 
the  other  Griggs  notes.  In  a  correspondence 
and  effort  for  settlement  between  an  attor- 
ney for  the  White  Company  and  Griggs,  it 
being  ascertained  that  the  Trust  Company 
held  the  other  note.  It  was  obtained  by  the 
attorney  in  order  to  effect  ■  a  collection  or 
settlement  of  the  whole  liability  of  Griggs 
upon  the  three  notes,  under  an  arrangement 
between  the  White  Company  and  the  Trust 
Company  that  the  latter  should  have  a  pro- 
portion of  the  amount  collected.  The  pro- 
posed settlement  failed,  and  thereupon  an 
action  was  commenced  by  the  White  Com- 
pany upon  the  three  notes  In  the  circuit 
court  of  McLean  county,  111.,  and  judgment 
was  rendered  therein  for  the  amount  of  the 
notes.  This  is  the  judgment  pleaded  by  both 
JlcCoy  and  Griggs. 

No  evidence  was  offered  of  any  false  rep- 
re-sentatlons  or  fraud  in  tbe  sale  of  the  pat- 
ent right.  The  conveyance  of  the  right  was 
received  by  Griggs,  who  testified  that  he  at- 
tempted to  make  sales  of  gates  and  terri- 
tory; that  he  learned  from  people  he  talked 
with  that  the  scheme  was  being  denounced 
by  the  pai)ers,  and  he  was  unable  to  handle 
it ;  that  he  tried  to  sell  it,  but  was  not  adapt- 
ed to  it ;  and  that  he  was  unable  to  handle 
it  at  all. 

Representatives  of  the  White  Company 
and  of  the  Trust  Company  testified  to  the 
transfer  of  the  Griggs  notes  and  the  McCoy 
notes  and  mortgage  as  collateral  to  the  Trust 
Company  before  maturity  for  a  sufficient 
consideration.  It  Is  claimed  that  their  cross- 
examination    shows    that    the    latter    had 


knowledge  of  the  transaction  In  which  the 
Griggs  notes  were  given  and  Is  not  an  Inno- 
cent purchaser. 

The  court  Instructed  the  Jury  that  there 
was  no  evidence  of  fraud  in  the  sale  of  the 
patent  right,  but  still  submitted  to  them  the 
question  whether  there  was  any  considera- 
tion for  the  Griggs  notes  given  therefor,  and 
directed  that  if  It  was  found  that  there  was 
no  such  consideration,  they  should  return  a 
verdict  for  Griggs  against  McCoy  for  the 
amount  of  the  McCoy  notes  sued  upon ;  but. 
If  such  consideration  was  found,  a  verdict 
should  be  returned  In  favor  of  the  Trust 
Company,  tbe  appellant  for  that  amount 

The  verdict  was  for  tbe  plaintiff  and, 
pending  a  motion  for  a  new  trial,  the  amount 
was  ];>ald  by  McCoy  and  satisfaction  of  the 
judgment,  which  was  afterwards  rendered, 
was  filed  by  Griggs  end  entered  upon  the 
records  of  the  court  ad  appears  from  a  certi- 
fied copy  of  tbe  release  filed  In  this  court 
Judgment  was  also  rendered  against  tbe 
Trust  Company  for  costs. 

[Z]  Passing  by  the  question  whether  tbe 
court  should  have  sustained  the  app^lant's 
motion  for  judgment  against  the  defendant 
McCoy  on  the  pleadings,  the  recovery  should 
have  been  for  the  appellant  and  not  for  tbe 
intervener,  Griggs.  Upon  his  own  answer 
pleading  tbe  Illinois  judgment  tbe  validity 
of  the  notes  which  he  had  given  for  the  pat- 
ent right  had  been  finally  adjudicated.  That 
action  was  by  the  actual  owner  of  two  of 
the  notes  and  the  rightful  holder  of  the  oth- 
er, and  any  defense  thereto  was  either  tried 
or  might  have  been  tried.  He  testified  that 
tbe  judgment  had  not  been  paid,  and  it  is 
final.  Sanford  v.  Oberlln  College,  50  Kan. 
342.  31  Pac  1089;  McEuUre  v.  Williamson, 
63  Kan.  275,  65  Pac.  244;  Stroup  v.  Pepper, 
69  Kan.  241,  76  Pac.  825;  Osage  City  Bank 
V.  Jones,  51  Kan.  379,  32  Pac.  1096;  Crom- 
well V.  County  of  Sac,  94  U.  S.  351,  24  U 
Ed.  195;  Leslie  v.  Bonte  et  al.,  130  HI.  498, 
22  K  B.  594,  6  L.  R.  A.  62 ;  Illinois  Confer- 
ence, etc.,  V.  Plagge,  177  111.  431,  53  N.  E.  76, 
69  Am.  St  Rep.  252. 

[1]  The  api>ellaut  ought  alsio  to  have  re- 
covered without  regard  to  the  Illinois  Judg- 
ment No  defeu^!e  to  the  Griggs  notes  was 
shown  upon  the  trial.  As  there  was  no  evi- 
dence of  fraud  in  selling  the  patent  right,  tbe 
conveyance  of  that  right  was  a  suftii-ient 
consideration  for  the  notes — the  considera- 
tion contracted  for  and  received.  There  was 
no  evidence  that  the  patent  was  Invalid  or 
worthless,  and  It  is  immaterial  whether  tbe 
Ti'ust  Company  was  a  holder  before  maturi- 
ty and  without  knowledge  of  the  transaction 
or  not. 

The  Illinois  Judgment  was  pleaded  In  con- 
nection with  tbe  claim  that  the  Intervener 
thereby  became  entitled  to  the  return  of  the 
collateral  notes;  but  the  district  court  prop- 
erly instructed  the  jury  that  this  claim  could 
not  be  sustained,  and  he  does  not  cua^i^iala 
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of  the  Instruction.  It  is  said  in  tlie  brief, 
however,'  that  the  judgment  was  pleaded  to 
show  collusion;  but,  whatever  may  have 
been  the  purpose  of  Introducing  It  into 
the  case,  it  Is  an  established  fact,  and  must 
have  Its  legal  effect 

The  argument  Is  made  in  this  court  that 
the  Griggs  notes  are  void  because  given  with- 
out the  notation  "given  for  a  patent  right," 
as  required  by  statute.  Gen.  Stat.  1909,  S8 
6515-5517.  But  the  Illinois  Judgment  Is 
conclusive  upon  this  matter  also.  Passing 
that  obstacle,  however,  the  suggested  in- 
validity of  the  notes  was  not  pleaded  in  or 
considered  by  the  district  court;  only  fraud- 
ulent representations  and  want  of  consider- 
ation were  pleaded.  The  notes  are  dated 
and  made  payable  in  Illinois,  where  the  ap- 
pellant claims  they  were  Anally  accepted  and 
the  deal  closed.  Had  the  defense,  now  sug- 
gested, been  pleaded,  the  laws  of  Illinois 
on  the  subject  might  have  been  considered 
material  and  pleaded  in  reply.  But,  in  any 
event,  such  a  defense  cannot  be  considered  in 
this  court  at  this  stage  of  the  litigation. 
The  cause  cannot  now  be  remanded  for  the 
trial  of  an  issue  not  before  tendered. 

[3]  After  the  Judgment  was  rendered  and 
paid  to  the  intervener,  and  the  appeal  had 
been  taken,  the  defendant  McCoy  died. 
Thereupon  a  motion  was  made  to  revive  the 
action  against  Griggs  and  Hattie  Armstrong 
and  Walter  McCoy,  as  "trustees,"  so  called, 
of  certain  property  and  funds  of  the  deceas- 
ed; that  is,  it  was  alleged  in  the  notice  that 
the  deceased  had  sold  the  lands  which  had 
been  mortgaged  to  secure  the  notes  in  suit, 
receiving  notes  and  cash  therefor,  part  of 
which  had  been  invested  in  the  name  of  Mrs. 
Armstrong,  bis  daughter,  and  part  in  the 
name  of  Walter  McCoy,  his  son,  and  $1,- 
<S22.85  paid  to  Griggs  in  satisfaction  of  the 
Judgment  on  the  two  notes  referred  to,  and 
that  these  dispositions  were  made  to  prevent 
the  collection  of  the  plaintiff's  demands  in 
this  action.  The  motion  was  verified,  but 
no  other  evidence  was  offered  in  support  of 
the  allegations  contained  in  it  except  evi- 
dence to  prove  heirship.  Mrs.  Armstrong 
and  Walter  McCoy  appeared  and  objected 
to  the  revivor  on  the  ground  that  there  was 
no  sufficient  showing,  and  that  the  court 
had  no  Jurisdiction  to  order  It.  Thereupon 
the  court  made  an  order  reviving  the  ac- 
tion not  only  against  Hattie  Armstrong  and 
AValter  McCoy,  who  are  heirs  of  the  deceas- 
ed, but  included  in  the  order  of  revivor  his 
other  heirs,  reciting  in  the  order  that  the 
revivor  against  the  two  persons  named  above 
"ran  against  them  as  heirs,  and  that  the 
question  of  holding  said  property  In  trust  by 


them  could  be  beard  hereafter  on  the  merits 
of  the  cause."  Mrs.  Armstrong  and  McCoy 
appeal  from  this  order.  Their  argument  is 
that  a  revivor  against  the  heirs  Is  Improper, 
the  action  being  a  personal  one  against  the 
deceased,  and  that  it  should  not  have  been 
revived  against  the  alleged  trustees  without 
proof  of  the  facts  claimed  to  show  the  trust. 
The  action  was  for  money  only.  The  mort- 
gage securing  the  notes  sued  upon  was  not 
pleaded.  The  original  cause  of  action  In 
such  a  case  survives  against  the  personal 
representative. 

[4]  Upon  this  record,  however,  a  personal 
Judgment  against  the  estate  is  not  impor- 
tant. The  liability  of  the  deceased  was  con- 
ceded, and  the  trial  was  only  to  determine 
to  whom  it  was  due.  That  issue  was  erro- 
neously decided  in  favor  of  the  Intervener, 
Griggs,  and  if  he  has  received  satisfaction 
of  the  Judgment  erroneously  rendered  in  his 
favor,  he  should  be  adjudged  to  pay  it  to 
the  party  entitled  to  it.  Civ.  Code,  {  581 
(Gen.  St.  1909.  §  6176).  But  the  plaintiff  con- 
tends, upon  the  facts  alleged  in  the  motion 
for  revivor,  that  Walter  McCoy  and  Mrs. 
Armstrong  are  also  liable  to  its  claims. 
Without  expressing  any  opinion  concerning 
such  alleged  liability,  no  reason  is  perceived 
why  it  may  not  be  determined  upon  proper 
issues  to  be  framed  between  the  plaintiff 
and  the  new  parties  referred  to,  as  contem- 
plated in  the  order  of  revivor,  which  if 
without  prejudice  to  any  defense  they  may 
have  to  the  plaintiff's  claim.  Had  a  revivor 
been  a.sked  and  ordered  against  the  personal 
representatives  of  McCoy,  lu  the  usual 
course  of  practice,  Mrs.  Armstrong  and  Wal- 
ter McCoy  might  then  have  been  made  par- 
ties to  the  action.  The  same  result  is  reach- 
ed by  the  proceedings  taken.  While  the  sit- 
uation is  unusual.  It  is  believed  that  this 
course  is  warranted.  Civil  Code,  g$  429, 
436  (G^.  St.  1909,  ii  6024,  6031).  The  oth- 
er heirs  of  McCoy  may  not  be  necessary  par- 
ties ;  but  they  do  not  appeal,  and  that  ques- 
tion is  not  considered. 

[6]  The  motion  for  revivor  as  against 
Griggs,  the  Intervener,  was  rightly  denied, 
since  he  is  already  a  party,  and  if,  as  shown 
by  the  clerk's  certiticute,  be  has  entered  sat- 
isfaction of  the  Judgment  so  erroneously 
rendered  In  his  favor,  he  should,  upon  a  sui>- 
plemental  reply  pleading  the  fact  and  a  ttnd- 
lug  of  the  truth  thereof,  be  adjudged  to  pay 
the  amount  of  such  Judgment  to  the  plaintiff. 

The  Judgment  appealed  from  is  reversed, 
and  the  cause  remanded,  with  directions  to 
proceed  in  accordance  with  these  views.  The 
order  of  revivor  Is  affirmed,  All  the  Justices 
concurring. 
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GRIGGS  T.  HANSON.t 

(Suprem*  Court  of  Eansaa.    March  9,  1012.) 

(Bvllahui  iy  the  Court.) 

1.  Appeal  awd  Erbor  (|  1082*)  —  Review— 
QTTBSnoNB  Considered. 

The  action  in  tbe  district  court  was  one 
brought  there  by  the  defendant's  appeal  from 
the  Judgment  of  a  justice  of  the  peace  before 
whom  tne  defendant  appeared  and  contested 
other  than  jurisdictional  matters.  Tbe  case 
was  one  for  the  recovery  of  money  due  on  ac- 
count for  goods  sold  and  delivered,  involved  a 
sum  less  than  $100,  and  did  not  involve  the 
■tate  Constitution  or  the  Constitution  of  the 
United  States.  The  district  court  bavins  ren- 
dered judgment  against  the  defendant  by  de- 
fault, he  appealed  to  this  conrt  and,  among 
others,  assigns  as  error  that  be  has  been  denied 
due  course  of  law  and  has  been  deprived  of 
property  without  due  process  of  law.  Beld, 
that  this  court  has  no  jurisdiction  to  consider 
any  bat  tbe  constitutional  questions. 

[EM.  Note.— li\>r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  113S-1186,  4270,  42281- 
4284,  428»-4292;  Dec.  Dig.  i  1082;*  Justices 
of  the  Peace,  Cent.  Dig.  {{  752,  753.] 

2.  Constitutional  Law  ({  305*)— "Do*  Pbo- 
CBss  OF  Law"  —  iBBsaxn^ixiTiss  in  Pbo- 

,      CXDUBK. 

•  The  Civil  Code  provides  a  procedure  which 
ntiBfies  all  the  requirements  of  due  course  and 
process  of  law  in  actions  of  this  kind,  and  er- 
rors and  irregularities  committed  in  the  ad- 
ministration of  such  procedure  by  a  district 
conrt  having  jurisdiction  of  the  parties  and  of 
the  subject-matter  do  not  constitute  a  denial  of 
dne  course  or  process  of  law. 
[Ed.    Note.— For  other  rases,  see  Constitutional 

Law,  Cent.  Dig.  !l  925-927;  Dec.  Dig.  |  306.» 
For  other  definitions,  see  Words  and  Phrases, 
ToL  S,  pp.  2227-2250 ;    roL  8,  p.  7044.] 

8.  Words  and  Phrases— "ISBEOULARiTr." 

An  "irregnlarity"  is  the  failure  to  observe 
that  particular  course  of  proceeding  whicli, 
comformable  with  tbe  practice  of  the  court, 
ought  to  have  been  observed  in  the  case. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  roL  4,  pp.  »7iS8-»771;  toL  8,  p. 
7083.] 

4.  Constitutional  Law  (|  816*)— Dm  Pio- 
cacss  or  Law  —  Ibbeovlabitiks  in  Pbo- 

CEDURE. 

The  defendant  challenges  the  proceedings 
on  the  following  grounds : 

(a)  The  judgment  was  rendered  without  no- 
tice to  him  of  the  time  of  the  bearing,  while 
he  was  in  custody  under  a  commitment  for  con- 
tempt of  tbe  probate  conrt  and  notwithstanding 
he  had  requested  that  such  notice  be  given  him. 

(b)  The  judgment  was  rendered  notwith- 
standing bis  motion  attacking  the  verification 
of  the  plaintiff's  bill  of  particulars  was  pend- 
ing and  was  not  passed  on. 

(c)  Tbe  plaintifiTs  bill  of  particulars  was  not 
properly  verified,  and  the  judgment  was  taken 
without  proof. 

(d)  A  motion  to  vacate  the  judgment  for  the 
reasons  stated  was  overruled. 

Assuming  this  entire  charge  to  be  true,  the 
course  pursued  was  irregular  and  erroneous 
only,  and  the  defendant  was  not  denied  due 
course  or  process  of  law  within  the  meaning 
of  the  state  and  federal  Constitutions. 

[Ed.  Note.— For  other  rases,  see  Constitution- 
al Law,  Cent.  Dig.  {{  935,  937,  941,  947;  Dec. 
Dig.  I  315.*] 


Appeal  from  DlsMct  Court,  If^berson 
County. 

Action  bj  George  A.  Origgs  against  John 
F.  Hanson.  From  a  jadgment  for  pIsintiiT, 
defendant  appeals.     Affirmed.- 

John  F.  Hanson,  for  appellant  Frank  O. 
Johnson,  for  appellee. 

BURCH,  J.  Tbe  plaintiff  sued  the  defend- 
ant before  a  justice  of  the  peace  to  recover 
the  sum  of  $76.54  due  on  account  for  goods 
sold  and  delivered.  No  complaint  is  made  of 
the  service.  The  account  was  Terlhed  be- 
fore a  notary  public,  who  afterward  ap- 
peared at  the  hearing  as  attorney  for  tbe 
plaintiff.  The  defendant  appeared  and  Hied 
a  motion  to  strike  out  the  verification  be- 
cause made  before  the  plaintiff's  attorney. 
The  record  Is  barren  of  any  proof  that  tbe 
notary  was  the  plaintiff's  attorney  when  tbe 
account  was  verified.  The  motion  was  over- 
ruled, and,  no  defense  being  offered,  judg- 
ment was  rendered  for  the  plaintiff.  The 
defendant  took  an  appeal  to  the  district  court 
oh  June  16,  1910.  On  December  14tli,  and 
at  the  December,  1910,  term  of  the  district 
conrt,  the  cause  came  on  to  be  heard.  Tbe 
defendant  was  not  present  because  he  was 
held  In  custody  nnder  a  commitment  for  con- 
tempt of  the  probate  court,  and  judgment 
was  again  taken  against  blm  by  default 
Later  In  the  term  be  filed  a  motion  to  vacate 
the  judgment  on  the  following  grounds: 
"That  said  defendant  was  not  In  default,  bav- 
Ing  requested  the  court  to  Inform  him  when 
any  matter  In  which  he  was  Interested  came 
up  for  bearing,  and  In  this  Instance  knew 
nothing  about  tbe  matter  until  this  23d  day 
of  December,  1909;  that  there  was  pending 
In  this  action  a  motion  to  strike  out  tbe  ver- 
ification because  verified  before  plaintlirs 
attorney,  and  said  motion  was  not  passed 
upon;  that  by  virtue  of  these  facts,  and  par- 
ticularly granting  judgment  on  such  verifica- 
tion, the  said  court  had  no  jurisdiction  or 
power  to  render  the  judgment  in  question." 
Tbe  motion  was  ovaruled,  and  tbe  defend- 
ant appeals.  '' 

[t]  The  action  being  one  for  the  recovery 
of  money  In  a  sum  less  than  $100,  this  court 
has  no  jurisdiction  of  the  appeal  unless  tbe 
case  be  one  which  involves  the  state  Con- 
stitution or  the  Constitution  of  the  United 
States.  Civil  Code,  {  566  (Gen.  SUt  1909. 
{  6161).  Bo  the  defendant  assigns  as  error 
tliat  he  has  been  denied  remedy  by  due 
course  of  law  (Bill  of  Rights,  i  18)  and  has 
been  deprived  of  property  without  due  pro- 
cess of  law.  U.  S.  Constitution,  Amend. 
14.  The  case  in  the  district  court  Involved 
no  constitutional  question  whatever,  and  the 
defendant  cannot,  by  merely,  assigning  er- 
rors In  this  court  raising  such  questions, 
bring  within  its  jurisdiction  subjects  which 
it  has  no  power  to  review  because  the  amount 
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In  controversy  is  too  small.  U  be  were  per- 
mitted to  do  so,  tbe  statute  limiting  the  ap- 
pellate Jurisdiction  of  the  court  could  t>e 
nullified  by  a  mere  subterfuge.-  Consequent- 
ly, only  the  constitutional  questions  are  open 
for  consideration.  See  Mo.  Fac.  Ry.  Co.  r. 
Kimball,  48  Kan.  384,  29  Fac.  (i04;  Coghlan 
V.  Williams,  69  Kan.  144,  76  Fac.  394. 

[2]  Due  course  of  law  under  the  state  Con- 
stitution, and  due  process  of  law  under  the 
federal  Constitution,  mean  the  same  thing, 
and  no  complaint  is  made  that  the  stiite  has 
not,  by  the  Code  of  Civil  Procedure,  pro- 
vided a  due  and  proper  course  and  process 
of  law  for  the  defendant's  protection.  The 
violation  of  the  defendant's  constitutional 
rights,  if  any  occurred,  consists  in  the  fact 
that  the  court  failed  to  administer  the  law 
correctly. 

In  the  ca.se  of  Arrowsmith  t.  Uarmoning, 
118  U.  S.  194,  6  Sup.  Ct.  1023,  30  L.  Kd.  243, 
the  state  courts  of  Ohio  liad  sustained  a 
guardian's  sale  of  real  estate,  irregular  be- 
cause the  guardian  had  not  given  a  bond  re- 
quired by  statute.  In  a  proceeding  in  error 
in  the  Supreme  Court  of  the  United  States 
the  claim  was  made  that  property  bad  l>een 
taken  without  due  process  of  law.  A  mo- 
tion to  dismiss  the  proceeding  was  united 
with  a  motion  to  aflarm  the  Judgment  of  the 
state  court.  It  was  held  that  technical  Ju- 
risdiction existed,  so  ttut  the  motion  to  dis- 
miss could  not  be  allowed,  but  that  the  cause 
was  not  worthy  of  being  held  for  argument, 
and  the  motion  to  affirm  was  sustained.  The 
opinion  reads:  "It  is  not  denied  that  the  pro- 
bate court  had  full  and  complete  Jurisdiction 
of  the  proceeding  to  sell  the  land.  The  stat- 
ute under  which  the  court  acted  would,  if 
followed,  have  furnished  Arrowsmith  all  the 
protection  which  had  been  guaranteed  to  him 
by  the  Constitution  of  the  United  States. 
The  bond  in  question  was  matter  of  proce- 
dure only,  and  if  it  ought  to  have  been  re- 
quired the  court  erred  in  ordering  the  sale 
without  having  first  caused  it  to  be  filed  and 
approved,  ^t  most,  this  was  an  error  of 
Judgment  in  the  court.  The  coustitutlonal 
provision  is  'nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property  without 
due  process  of  law.'  Certainly  a  state  can- 
not be  deemed  guilty  of  a  violation  of  this 
constitutional  obligation  simply  because  one 
of  Its  courts,  while  acting  within  its  juris- 
diction, has  made  an  erroneous  decision. 
The  I.«gislature  of  a  state  performs  its  whole 
duty,  under  the  Constitution,  in  this  partic- 
ular, when  it  provides  a  law  for  the  govern- 
ment of  its  courts  while  exercising  their  re- 
spective Jurisdictions,  which,  if  followed, 
will  furnish  the  parties  the  necessary  con- 
stitutional protection.  All  after  that  per- 
tains to  the  courts,  and  the  parties  are  left 
to  the  appropriate  remedies  for  the  correc- 
tion of  errors  in  Judicial  proceedings." 

Many  similar  decisions  may  be  found  col- 
lated in  5  Enc.  U.  S.  Sup.  Ct.  Rep.  621  et 


seq.  Therefore  the  scope  of  the  investigation 
here  is  limited  to  determining  the  nature  of 
the  supposed  defects  in  the  proceedings  of 
the  district  court  of  which  the  defendant 
complains. 

The  court  liad  Jurisdiction  of  actions  for 
the  recovery  of  money  due  on  account  for 
goods  sold  and  delivered,  had  Jurisdiction  of 
this  action  by  appeal  talcen  by  the  defendant 
himself,  and  by  the  defendant's  own  act  in 
taking  the  appeal  liad  Jurisdiction  of  him. 
Since  the  court  had  Jurisdiction  of  the  par- 
ties and  of  the  subject-matter,  it  is  born- 
book  law  that,  however  wrong  the  result  of 
the  proceeding  may  be,  missteps  occurring  In 
the  course  of  it  constitute  irregularities  and 
errors  in  procedure  only,  and  they  cannot 
be  conjured  into  anything  graver  by  the  use 
of  impressive  and  high-sounding  ctiaracterl- 
zations. 

The  defendant's  detention  in  custody  did 
not  deprive  the  court  of  Jurisdiction  to  pro- 
ceed without  Iiim.  In  ttie  case  of  Neale  et 
al.  v.  Utz  et  al.,  75  Va.  481,  a  defendant  was 
served  with  process  Just  l>efore  he  was  con- 
victed of  a  felony  and  confined  in  the  peno 
itentiary.  Judgment  was  taken  against  him 
by  default,  which  was  afterwards  assailed 
collaterally  as  void.  The  court  said:  "The 
suit  being  brought  and  the  process  served  be^ 
fore  the  conviction,  tbe  court  fairly  acquired 
Jurisdiction  of  the  cause  and  the  parties,  and 
that  Jurisdiction  continues  notwithstanding 
tbe  subsequent  disability  of  the  defendant 
Under  such  circumstances,  the  utmost  that 
could  have  been  exacted  of  the  plaintiff  was 
a  suspension  of  all  proceedings  until  tbe  dis- 
ability was  removed,  or  the  appointment  of 
a  committee  to  defend  the  suit  for  the  con- 
vict. The  plaintiff,  however,  did  not  pursue 
this  course,  but  prosecuted  the  suit  to  a  Judg- 
ment If  it  be  conceded  that  this  was  er- 
ror, it  is  not  an  error  that  invalidates  the 
Judgment.  And  tbe  reason  is  that,  Jurisdic- 
tion having  once  been  properly  acquired 
over  the  person. and  the  subject-matter  of 
controversy,  no  error  in  Its  exercise,  no .  ir- 
regularity in  the  proceedings  can  make  tbe 
Judgment  void.  Tbe  authority  to  decide  be- 
ing once  shown,  it  can  never  be  divested  by 
being  improperly  or  erroneously  employed." 

[4]  The  notice  essential  to  due  course  and 
process  of  law  Is  original  notice,  whereby 
the  court  acquires  original  jurisdiction,  and 
not  notice  of  the  time  when  Jurisdiction  al- 
ready completely  vested  will  be  exercised. 
I^essee  of  Walden  v.  Craig's  Heir  et  al.,  14 
Pet  147,  10  L.  Ed.  303;  United  States  v. 
Ritchie,  17  How.  525,  15  L.  Ed.  236;  0  Enc 
U.  S.  Sup.  Ct.  Rep.  642. 

There  is  no  statutory  or  other  rule  of  prac- 
tice which  required  notice  to  tbe  defendant 
that  bis  appeal  was  about  to  be  called  for 
hearing,  and  it  is  not  claimed  that  the  court 
gave  any  assurance  that  he  would  be  noti- 
fied. But  if  there  had  been  an  express  stat- 
ute requiring  notice  before  Judgment  could 


Digitized  by 


Google 


1096 


121  PACIITC  RBPORTBB 


(Kan. 


be  taken  by  default,  failure  to  give  the  notice 
would  be  an  Irregularity  only.  Egan  r.  Seng- 
plel,  46  Wis.  70.3,  1  N.  TV.  467. 

The  defendant  dtes  17  A.  &  E.  Encyd.  of 
L.  835,  where  it  is  said  that  a  Judgment  may 
be  vacated  If  the  party  against  whom  It  was 
rendered  was  not  given  notice  of  the  time  of 
trial.  Unless  terms  and  conditions  are  im- 
posed by  statute,  the  proposition  stated  is 
generally  true;  but  if  In  a  particular  case 
the  court  should  wrongfully  refuse  to  open 
a  judgment,  the  aggrieved  party  would  not 
be  deprived  of  due  process  of  law  by  the  er- 
roneous ruling.  The  defendant  also  cites 
Quinton  v.  Dureln,  59  Kan.  772,  51  Pac.  888. 
It  has  no  application.  The  subject  there  un- 
der consideration  was  the  right  of  -a  party 
served  by  publication  only  to  have  the  judg- 
ment opened  under  section  77  of  the  old 
Code. 

[S]  Conceding,  for  the  purpose  of  the  deci- 
sion, that  the  appeal  brought  up  the  defend- 
ant's overruled  motion  attacking  the  verifica- 
tion of  the  bill  of  particulars,  and  that  such 
motion  was  pending  In  the  district  court 
when  the  default  was  taken,  the  action  of 
the  court  in  disregarding  the  motion  was 
merely  an  "irregularity,"  which  has  been 
well  defined  as  "the  failure  to  observe  that 
particular  course  of  proceeding  which,  con- 
formable to  the  practice  of  the  court,  ought 
to  have  been  observed  in  the  case."  Cooley, 
Const.  Lim.  (7th  Ed.)  588. 

In  a  foreclosure  suit  the  plaintiff  and  cer- 
tain defendants  entered  into  a  stipulation 
whereby  judgment  was  taken  against  the 
iuortgagor,  Barber,  for  a  large  sum  of  money 
and  for  the  foreclosure  of  his  mortgage.  Bar- 
ber had  a  demurrer  to  the  complaint  pend- 
ing, did  not  sign  the  stipulation,  and,  so  far 
as  the  record  disclosed,  was  not  present  when 
the  judgment  was  entered.  In  an  action  for 
possession  of  the  land  involved,  brought  by 
the  purchaser  at  the  foreclosure  sale,  the 
circuit  court  held  the  judgment  against  Bar- 
ber to  be  void.  The  Supreme  Court  reversed 
the  judgment,  holding  that,  where  Jurisdic- 
tion has  been  obtained  over  the  person  and 
over  the  subject-matter,  no  error  in  the  ex- 
ercise of  such  jurisdiction  can  make  a  Judg- 
ment void.  Bateman  v.  Miller,  118  Ind.  345, 
21  N.  E.  292. 

Conceding,  for  the  purpose  of  the  decision, 
that  the  plaintiff's  bill  of  particulars  was  not 
verified,  and  that  the  Code  required  him  to 
prove  the  items  of  his  account,  the  judgment 
by  default  was  irregular  and  erroneous  mere- 
ly. The  case  of  Gamer,  County  Clerk,  v. 
State  ex  rel.,  28  Kan.  790,  Involved  the  valid- 
ity of  a  default  Judgment  taken  contrary  to 
the  terms  of  a  special  statute  requiring  spe- 
cial findings  of  the  facts  established  by  the 
evidence  to  be  stated  by  the  court  and  en- 
tered   upon    the    Journal    before    Judgment 


should  be  given  thereon.  The  syllabus  reads : 
"Where  a  court  of  record,  ha^-lng  jurisdic- 
tion, renders  a  judgment  upon  a  petition  filed 
before  It  against  a  defendant  upon  default  of 
answer,  and  the  statute  requires  the  court  In 
the  particular  proceeding  to  take  evidence, 
and  make  special  findings,  and  the  court 
falls  to  comply  with  the  statutory  require- 
ments, the  Judgment  at  most  Is  erroneous, 
not  void." 

In  the  case  of  Clark  y.  Sup'r  Ct.  of  Lessen 
Co.,  65  Cal.  199,  200,  the  opinion  reads :  "If. 
after  acquiring  Jurisdiction  of  the  parties 
and  subject-matter  of  an  action,  a  8Ui>erior 
court  should  order  judgment  in  favor  of  one 
of  the  parties  without  a  trial,  that  Judgment 
would  neither  be  'without  or  in  excecis  of 
the  jurisdiction  of  such  tribunal,'  although 
It  might  be  erroneous,  as  any  judgment  might 
be  if  rendered  upon  the  naked  pleadings  in 
a  case  where  the  pleadings  raised  a  material 
issue." 

Such  is  the  law  everywhere. 

The  judgment  rendered  against  the  defend- 
ant not  being  void,  he  had  no  right  to  have 
it  vacated  on  motion  until  he  made  a  showing 
upon  which  the  court  could  adjudge  that  he 
has  a  valid  defense  to  the  cause  of  action 
on  which  the  Judgment  was  rendered.  Civil 
Code,  S  602  (Gen.  Stat.  1909,  f  6197).  Al- 
though the  defendant  has  now  opposed  the 
collection  of  this  small  debt  in  three  courts, 
no  suggestion  has  yet  been  made  that  he 
has  any  legitimate  defense,  counterclaim,  or 
set-off.  He  had  an  opportunity  to  make  a 
showing  of  this  kind  In  the  district  court, 
and  due  process  of  law  does  not  require  this 
court  to  conjecture  that  defenses  may  exist 
which  have  never  been  presented.  Louisville, 
etc.,  E.  Co.  V.  Schmidt,  177  U.  S.  230,  20 
Sup.  Ct.  620.  44  L.  Ed.  747. 

In  the  case  of  Brenholts  v.  Miller,  80  Kan. 
185,  101  Pac.  998,  this  court  took  occasion 
to  say:  "A  party  who  is  summoned  in  the 
course  of  a  regular  Judicial  proceeding,  ei- 
ther personally  or  by  publication,  In  a  court 
having  jurisdiction,  will  have  his  day  in 
court,  and  must  appear  and  take  the  proper 
steps  to  prelect  his  Interests  within  the  time 
allowed  for  that  purpose.  Opportunity  may 
not  again  knock  at  his  door." 

The  defendant  seeks  to  escape  the  binding 
force  of  the  Judgment  by  calling  the  proceed- 
ings fraudulent.  The  facts  appear  In  the 
motion  to  vacate  the  judgment.  They  cannot 
be  enlarged  or  changed  by  stigmatizatlon, 
and  they  furnish  no  basis,  under  the  clear 
and  well-settled  principles  of  law  stated,  for 
the  charge  that  the  defendant  has  been  de- 
nied due  course  or  process  of  law. 

The  argument  that  the  JiLstice  of  the  peace 
was  without  jurisdiction  is  frivolous. 

The  Judgment  of  the  district  court  is  af- 
firmed.   AU  the  Justices  concurring. 
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(88  Kan.  7U8) 

BQUITABLB  INV.  TRUST  CO.   t.  BOABD 

OF  COM'RS  OF  WTANDOTTB 

COCNTy. 

<Sapreme  Court  of  Kansas.    March  9,  1912.) 

(Byttabu*  by  th»  Court.) 

JDDQMENT  (8  519*V- LEVT  OF  TAX— DEFKWBM. 

An  application  for  a  mandamus  to  compel 
the  lev?  of  a  tax  to  pa;  a  judgment  against  a 
county  cannot  be  defeated  b;  a  showing  that 
the  judgment  was  based  upon  a  demand  for  the 
payment  of  which  no  obligation  rested  upon  the 
county,  and  which,  except  for  the  judgment, 
the  coun<7  could  not  have  been  required  to 
par* 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §  963;   Dec.  Dig.  %  619.*] 

Appeal  from  Court  of  Common  Pleas,  Wy- 
andotte County. 

Application  of  the  Equitable  Investment 
Trust  Company  for  writ  of  mandamus  to  the 
Board  of  Commissioners  of  Wyandotte  Coun- 
ty. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

James  M.  Meek  and  Nathan  Cree,  for  ap- 
pellant   Bird  &  Pope,  for  appellee. 

MASON,  J.  The  Equitable  Investment 
Trust  Company  recovered  a  money  judgment 
against  Wyandotte  county.  It  then  obtained 
a  peremptory  writ  of  mandamus  against  tbe 
county  commissioners,  requiring  them  to  levy 
a  tax  to  pay  the  Judgment  From  the  order 
allowing  the  writ  the  defendants  appeal. 

The  defendants  maintain  that  they  should 
not  be  required  to  levy  a  tax  to  pay  the 
Judgment  because,  as  shown  by  the  petition 
In  the  original  action,  the  county  was  not  lia- 
ble upon  the  claim  there  made  against  it 
The  petition  asked  a  recovery  of  the  amonnt 
the  plaintiff  had  paid  the  county  for  a  tax 
deed  which  had  been  adjudged  invalid.  The 
statute  provides  that  in  such  circumstances 
the  commissioners  may  Itj  proper  order 
cause  the  money  paid  for  the  deed  to  be  re- 
funded (Gen.  St  1909,  %  94S8),  but  otherwise 
there  seems  to  be  no  liability  upon  the  coun- 
ty. The  defendants  insist  that  for  this  rea- 
son the  Judgment  was  void.  This  contention 
was  examined  and  denied  upon  an  appeal 
from  the  Judgment  Wyandotte  County  v. 
investment  Co.,  SO  Kan.  492  103  Pac.  996. 
In  some  Jurisdictions  It  Is  held  that  a  Judg- 
ment rendered  upon  a  petition  which  does 
not  state  a  cause  of  action  is  utterly  void, 
but  the  weight  of  authority  is  to  the  con- 
trary <?3  Cy&  1093,  1004);  and  this  court  has 
long  been  committed  to  the  doctrine  that  a 
petition  which  states  no  cause  of  action  will 
sustain  a  Judgment  good  against  a  collateral 
attack,  "if  it  contains  sufficient  matter  to 
challenge  the  attention  of  the  court  as  to  its 
merits."  Rowe  v.  Palmer,  29  Kan.  337;  Clev- 
enger  t.  Flgley,  68  Kan.  699,  75  Pac.  1001; 
Ayers  v.  Deering,  70  Kan.  149,  90  Pac.  704; 


Brenholts  v.  Midler,  80  Kaij.  185,  101  Pac, 
998.    "Of  course,  if  a  mere  blank  paper  is' 
filed  as  a  petition.  Jurisdiction  would  not  at-  _ 
tach,  because  there  would  be  nothing  for  the  ^ 
court  to  act  upon."     Bryan  v.   Bauder,  23 
Kan.  95.     A  petition  asserting  liability  of 
the  county  for  the  return  of  what  it  has  re- . 
ceived  for  an  Invalid  tax  deed  may  not  state . 
a  cause  of  action,  but  it  has  sufficient  plausi- 
bility to  challenge  the  attention  of  a  court 
Two  recoveries  on  such  petitions  have  been 
sustained  in  this  court,  although  the  matter 
under  discussion  was  not  considered  in  ei- 
ther.    Flint  V.   Com'rs  of  Jackson   Co.,  43 
Kan.  656,  23  Pac.  1048;  Security  Co.  v.  Har- 
per Co.,  63  Kan.  351,  65  Pac.  660.    The  stat- 
ute speciflcally  authorized  a  recovery  in  such 
a  case  until  amended  in  1879  (chapter  40,  S 
8),   and,    even   were  it   conceded   that   the 
amendatory  act  is  open  to  no  possible  con- 
struction other  than  that  given  it  by  the  de- 
fendants,  an  argument  could  doubtless  be 
made  against  its  validity  that  would  not  be 
regarded  as  frivolous. 

It  follows  from  the  principle  stated  that  in 
an  application  for  a  mandamus  to  compel 
the  levy  of  a  tax  to  pay  a  Judgment  against 
a  county  the  validity  of  the  Judgment  can- 
not be  successfully  assailed  by  a  showing 
that  it  was  based  upon  a  groundless  claim. 
The  authorities  sustain  this  view  with  prac- 
tical, if  not  absolute,  unanimity.  The  de- 
fendants, however,  present  an  argument  sub- 
stantially to  this  effect:  The  placing  in  Judg- 
ment of  a  claim  against  a  municipality  does 
not  alter  its  essential  character.  The  ad- 
judication amounts  merely  to  an  auditing 
and  allowance  of  the  demand.  The  rights  of 
the  plaintiff  are  still  measured  by  the  char- 
acter of  his  original  claim,  and  this  must  be 
ascertained  when  he  seeks  payment  by  man- 
damus, in  order  to  determine  the  nature  and 
extent  of  the  relief  to  which  he  is  entitled. 
In  the  present  case  an  examination  of  the 
petition  shows  that  the  facts  as  stated  by  the 
plaintiff  Impose  no  IlablUty  whatever  upon 
the  county,  and  therefore  no  aid  should  be 
given  for  the  enforcement  of  the  Judgment 
The  difficulty  with  this  reasoning  la  that  It 
denies  the  conclusive  effect  of  the  Judgment. 
It  conflicts  with  the  proposition  that  the 
Judgment  deddea  the  law  as  well  as  the 
facts,  and  determines  that  the  county  is  lia- 
ble tO'  the  plaintiff.  It  is  true  the  petition 
may  be  examined  for  the  purpose  of  ascer- 
taining how  the  plaintttTs  claim  originated, 
wherever  that  consideration  can  have  any  ef- 
fect upon  the  manner  of  its  payment  Coun- 
ty of  Osborne  v.  Blake,  25  Kan.  356;  Od.  Isl. 
&  N.  Wyo.  R.  B.  Co.  v.  Baker,  Treas.,  etc., 
et  aL,  6  Wyo.  369,  4S  Pac.  494,  34  L.  R.  A. 
835,  71  Am.  St.  Rep.  926.  If  the  commission- 
ers had  already  levied  as  large  a  tax  as  the 
law  permitted  them  to  do  to  pay  a  certain 
class  of  claims,  as  in  the  Kansas  case  Just 


»For  oUM  cases  sea  aame  topic  and  section  MUMBfiB  in  Dec  Ois.  a  Am.  Ui*.  Key  Me.  S«cl«a  a  Kep'r  ludaXM 


Digitized  by 


Google 


1098 


121  PACIFIC  BErORTEB 


(Kan. 


cited,  It  would  b«  pertinent  to  Investigate 
tbe  claim  upon  which  the  plaintiff's  Judg- 
ment was  based  to  see  whether  It  belonged 
to  that  class;  or,  U  tbe  commissioners  were 
forbidden  by  law  to  levy  a  tax  to  pay  any 
claim  except  those  of  a  certain  character  as 
in  the  Georgia  case  hereafter  referred  to,  it 
would  be  necessary  to  go  behind  the  plain- 
tiff's Judgment  to  learn  whether  it  was 
founded  upon  a  claim  falling  within  the  ex- 
ception. But  no  such  situation  is  here  pre- 
sented. The  statute  provides  that  when  a 
judgment  Is  rendered  against  a  county  the 
commissioners  shall  levy  a  tax  to  pay  it 
Oen.  Stat  1909,  {  2064.  There  is  no  sugges- 
tion that  a  levy  had  been  made  up  to  the 
statutory  limit,  and  there  seems  no  occasion 
here  for  a  classification  of  the  plaintiff's  de- 
mand. If  such  a  classification  were  neces- 
sary, it  could  be  made  in  this  matter.  Un- 
der some  circumstances,  a  county  may  be 
liable  for  the  repayment  of  money  received 
for  an  inralid  tax  deed — for  instance,  when 
tbe  commissioners  have  made  an  order  therS- 
for— and.  In  view  of  the  Judgment,  the  plaln- 
tifTs  demand  must  be  considered  as  of  that 
character,  and  accorded  the  same  treatment. 
These  views  are  sustained  by  abundant 
authority.  Indeed^  there  seems  to  be  no  actu- 
al decision  to  tbe  contrary.  The  two  cases 
most  relied  upon  for  a  reversal  are  readily 
distinguishable  upon  the  facta,  although  in 
each  language  is  used  having  some  tendency 
to  support  the  defendants'  argument  They 
are  Branson  t.  Oaskie,  127  Ga.  SOI,  66  S. 
E.  621,  9  L.  R.  A.  (N.  8.)  1002,  already  re- 
ferred to,  and  Brownsville  v.  Loague,  129  U. 
S.  493,  9  Sup.  Ct  327,  32  L.  Ed.  780.  In  tbe 
Georgia  case  a  mandamus  was  asked  to  com- 
pel tbe  levy  of  a  tax  to  pay  a  Judgment  ren- 
dered against  a  county  on  account  of  dam- 
ages sustained  by  reason  of  a  defective  high- 
way. The  Constitution  forbade  a  county  to 
levy  a  tax  except  for  certain  specified  pur- 
poses, which  did  not  include  either  the  pay- 
ment of  Judgments  generally,  or  the  payment 
of  damages  caused  by  defective  highways. 
Tbe  mandamus  was  refused,  as  it  must  have 
been  if  the  Constitution  was  to  be  respected. 
In  tbe  federal  case  a  Judgment  was  rendered 
upon  bonds  which  had  been  Issued  after  tbe 
repeal  of  the  statute  which  authorized  them, 
and  which  was  the  only  statute  providing 
for  the  levy  of  a  tax  to  pay  the  bonds;  there 
being  no  statutory  provision  for  the  levy  of 
a  tax  to  pay  a  Judgment  as  such.  In  that 
situation  it  was  held  that  the  Legislature 
having  repealed  not  only  the  act  that  au- 
thorized the  issuance  of  the  bonds,  but  also 
the  only  act  that  authorized  the  levy  of  a 
tax  to  pay  them,  the  plaintiff  was  without 
remedy.  For  present  puriposes  it  matters  not 
whether  these  cases  were  well  decided.  The 
existence  here  of  a  statute  In  set  terms  re- 
quiring tbe  levy  of  a  tax  to  pay  a  Judgment 
against  a  county  serves  to  distinguish  this 


case  from  either  of  those  mentioned.  This 
ground  of  distinction,  with  others,  is  fully 
treated  in  a  note  to  the  Georgia  case  in  9  Ij. 
R.  A.  (N.  S.)  1002,  where  the  decisions  upon 
related  questions  are  collected,  and  where  it 
is  said:  "It  baa  been  frequently  declared  in 
very  general  terms  that  all  defenses  relating 
to  tbe  validity  of  the  claim  on  which  a  Judg- 
ment against  a  county  or  municipality  Is  based 
are  concluded  by  the  Judgment  and  that  tbe 
validity  of  the  claim  cannot  be  litigated  In 
mandamus  proceedings  to  enforce  the  Judg- 
ment *  •  •  And,  more  specifically,  a 
Judgment  cannot  be  attacked  in  mandamus 
proceedings  to  enforce  It  upon  the  ground 
that  the  claim  npon  wbicb  it  was  rendered 
was  void." 

The  Judgment  is  aflSrmed.    All  tbe  Justices 
concurring. 


(86  Kan.  SGO 
DUSENBERY  ▼.  BIDWEIli  et  aL 
(Supreme  Coart  of  Kansas.     March  9,  1912.) 

(Sifllalut  5y  M«  Court.) 

1.  MoBTOAOKB  (i  S2*)  —  Absoluis  Dkbd  jjs 

MOBTOAOB. 

Where  a  debtor  executed  to  bis  creditor  a 
deed,  absolute  in  form,  which  both  understood 
and  intended  as  a  security  for  the  payment  of 
the  debt,  it  will  be  treated  as  a  mortgage  with 
the  consequent  right  in  tbe  grantor  to  redeem. 
[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {{  60-66,  84-94;   Dec  Dig.  |  32.*] 

2.  MoBTOAOES   (I    144*)— Construction  and 
Operation— Acquisition  or  Tax  Title. 

Where  the  mortgagee  held  the  legal  title 
and  possession  of  tbe  mortgaged  land  under  an 
agreement  that  he  would  pay  tbe  taxes  and 
charges  accrued  and  accruing  against  the  land, 
and  that  when  a  purchaser  was  found  and  a 
transfer  made,  he  would  take  from  the  pro- 
ceeds the  amount  of  tbe  debt  due  him  and  the 
mortgagor  should  have  the  remainder  of  tbe 
proceeds,  and  thereafter  the  mortgagee  failed 
to  pay  the  taxes,  and  later  purchased  the  land 
at  a  tax  sale,  bis  purchase,  m  effect,  constitut- 
ed a  payment  of  the  taxes,  although  be  pro- 
cured the  certificate  of  sale  and  tux  deed  to 
be  issued  in  the  name  of  another. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  S§  285-289;   Dec.  Dig.  {  141.»] 

3.  Eqoity  ({  84»)  —  L.ACUE8  —  Natdbe  and 
Klementb. 

Lapse  of  time  is  not  necessarily  laches, 
and  laches  In  asserting  a  right  does  not  neces- 
sarily defeat  it.  Whether  laches  is  sufiicleDt  to 
bar  relief  depends  on  the  circumstances  of  the 
case,  such  as  the  presi'nce  of  fraud,  interven- 
tion of  tbe  rights  of  third  parties,  delay  being 
induced  by  the  action  of  the  adverse  party, 
disability,  death  of  parties,  ignorance  of  facts 
or  of  rights,  and  change  of  relations  and  condi- 
tions. 

[Ed.  Note.— For  other  cases,  see  Equity,  Dec. 
Dig.  {  84.*] 

4.  Mortgages  (§  614*)— Foreclosob*  —  Re- 
demption—Time  TO  Redeem. 

Where  the  mortgagee  purchased  the  land 
at  a  tax  sale  and  took  the  title  in  the  name  of 
another,  representing  in  letters  written  to  the 
mortgagor,  who  resided  In  a  distant  place,  \hRt 
he  had  been  unable  to  pay  the  taxes,  that  tbe 
land  had  been  conveyed   by  a  tax  deed  to  a 
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Btranger,  that  tha  period  of  redemptloiii  had 
paaaed  ao  that  the  intereat  of  both  had  been 
loat,  and  where,  about  aeven  yeara  after  the 
mortgage  was  ^ven,  the  mortgagee  died,  and 
thereafter  the  atranger,  in  wboie  name  the 
tax  deed  waa  taken,  conyeyed  the  land  to  the 
heira  of  the  mortgagee  without  conaideration, 
and  where  the  mortgagee  and  hia  heira  had 
the  poBseaaion  of  the  land,  which,  in  the  mean- 
time, had  greatly  increaaed  in  Talue,  and  where 
the  mortgagor  knew  that  the  land  had  been 
aold  for  taxes  and  conreyed  to  another,  but  did 
not  know  of  the  fraud  of  the  mortgagee,  nor 
that  he  waa  the  purchaser  at  the  tax  sale,  nor 
that  the  grantee  in  the  tax  deed  waa  not  a  bona 
fide  purchaser,  until  about  15  yeara  after  the 
mortgage  was  made  and  executed,  nor  until 
about  the  time  the  action  to  redeem  was  be- 
j;un,  Add,  that  the  right  of  redemption  ol  the 
mortgagor  waa  not  extinguished  by  laches  or 
by  the  statute  of  limitation. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {§  1822-lSa4 ;    Dec.  Dig.  (  614.*] 

Appeal  from  District  Court,  Kiowa  County. 

Action  by  George  W.  Dusenbery  against 
Matey  L.  Bidwell  and  others.  From  a  Judg- 
ment for  plalntUC,  defendants  appeal.  Af- 
firmed. 

Action  for  redemption  from  an  alleged 
mortgage,  which  was,  In  form,  an  absolute 
deed.  In  which  appellee  asked  to  have  the 
amount  of  the  mortgage  debt  determined, 
and  that  he  be  allowed  to  redeem  the  land 
upon  payment  of  the  amount  due,  and  that 
thereupon  he  be  decreed  to  bare  the  legal 
and  equitable  title  to  the  land.  Upon  tes- 
timony offered,  the  court  made  the  follow- 
ing findings  of  fact  and  law: 

"Findings   of   Fact 

"That  upon  and  prior  to  August  22,  1894, 
the  plaintiff  George  W.  Dusenbery  was  the 
owner  in  fee  of  the  lands  involved  herein, 
to  wit,  the  N.  W.  %  of  section  35,  township 
28,  range  20,  In  Kiowa  county,  Kan. 

"That  upon  said  date,  August  22,  1894, 
plaintiff  and  bis  wife  executed  and  delivered 
to  George  H.  Bidwell  a  warranty  deed  con- 
veying said  lands  to  said  grantee;  and  that 
the  consideration  expressed  in  said  deed  was 
$1,200.  At  the  date  of  this  instrument 
George  H.  Bidwell  held  a  promissory  note 
signed  by  plaintiff  which  Is  lb  words  and 
figures  as  toUowa:  '$000.00.  MnlUnvllle, 
Kansas,  June  28,  1898.  Sixty  days  after 
date  we  promise  to  pay  to  the  order  of  Geo. 
H.  Bidwell  five  hundred  and  OO-lOO  dollaxs, 
•t  Mulltnville.  Value  received,  with  Inter- 
est at  ten  per  cent  per  annum  after  date 
nntil  paid.  O.  W.  Dusenbery.  Lavlna  Dn- 
senbeiy.'  Indorsements:  'Aug.  12,  by  cash 
62.46.  Aug.  31-93,  by  cash  21.84.'  This 
note  has  ever  since  said  date  been  in  the 
possession  of  said  Bidwell,  bis  administrator 
or  heirs. 

"That  upon  August  31,  1894,  plaintiff  exe- 
cuted and  delivered  to  said  George  H.  Bid- 
well  hia  promissory  note  as  follows:  '$231.00. 
MullinviUe,  Aug.  31,  1894.  Ninety  days 
after  date  I  promise  to  pay  to  the  order  of 


George  H.  Bidwdl,  two  bondred  thirty-one 
dollars  at  ten  per  cent  Interest  from  date. 
Value  received.  G.  W.  Dusenbery.'  This 
note  taaa  remained  In  the  poosession  of  said 
Bidwell,  bis  personal  representatives  or 
heirs,  at  all  times  since  said  date. 

"IhSit  said  deed  was  executed  and  deliv- 
ered to  said  Bidwell  under  on  agreement 
with  said  Bidwell  that  be  should  hold  the 
title  to  said  land  as  security  for  the  Indebt- 
edness then  existing,  due  from  said  Dusen- 
bery to  bim,  and  under  the  further  agree- 
ment that  be  should  care  for  the  land,  ar- 
range tor  renting  the  same,  collect  the  rents 
therefrom,  and  pay  the  taxes,  and  pay  the 
United  States  government  $100  as  a  final 
payment  upon  the  land,  and  further  that 
Bidwell  was  to  sell  the  land  whenever  a 
price  could  be  secured  that  would  be  sufli- 
dent  to  pay  Bidwell  bis  lien  and  expenses; 
the  balance,  if  any,  to  go  to  Dusenbery. 
That  Bidwell  took  charge  of  said  property 
under  such  agreement  and  remained  in 
charge  thereof  until  bis  death  and  made  no 
sale  thereof  at  any  time. 

*rrhat  about  September  1,  1894,  said  Du- 
senbery and  his  family  left  the  land  and 
moved  to  Topeka,  Kan.,  and  has  at  all  times 
since  been  a  nonresident  of  Kiowa  county, 
and  absent  therefrom  until  May,  1909. 

"That  upon  June  16,  1897,  there  was  due 
from  plaintiff  to  Bidwell  on  account  of  said 
original  indebtedness,  interest,  taxes,  amount 
paid  the  United  States  government  expenses, 
and  claim  for  Improvements,  the  sum  of 
$600. 

"That  upon  June  1,  1897,  a  tax  deed  waa 
issued  by  Kiowa  county  conveying  these 
lands  to  Ii.  M.  Day  In  consideration  of  thb 
delinquent  taxes  of  1892  and  subsequent  tax- 
es; the  total  consideration  for  said  deed  be- 
ing $119.33. 

"That  this  deed  was  caused  to  be  Issued 
by  said  Bidwell  without  the  knowledge  of 
said  Day,  and  all  the  consideration  there- 
for was  paid  by  said  Bidwell.  That  said 
Bidwell  bad  said  tax  deed  Issued  for  the 
purpose  of  obtaining  a  fee-simple  title  him- 
self to  said  lands  and  to  bar  plaintiff  from 
any  Interest  he  might  have  therein. 

"That  said  Bidwell  died  In  1901,  and  apob 
December  6,  1004,  Ij.  M.  Day  executed  and 
delivered  a  quitdaUn  deed  conveying  these 
lands  to  the  heirs  of  said  Bidwell.  No  con- 
sideration passed  for  this  deed. 

"That  plaintiff  did  not  receive  knowledge 
of  the  Interest  of  said  Bidwell  in  said  tax 
deed  untn  May,  1909. 

'That  Geo.  H.  Bidwell  and  his  heirs  have 
been  in  possession  of  said  land  at  all  times 
since  1894. 

"That  no  suit  to  foreclose  or  enforce  any 
lien  claimed  by  George  H.  Bidwell  or  his 
heirs  or  personal  representatives  has  ever 
been  brought 

"That  the  total  net  amount  due  at  this 
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time  from  CuseBttiery  to  defendants  by  rea- 
son of  the  aforeuald  Indebtedness,  Interest, 
expenses  of  handling  land,  taxes,  credits  of 
nil  kinds.  Including  Interest  and  claims  for 
Improvements,  amounts  to  the  sum  of  $1,500 
after  deducting  all  claims  for  rents  and 
profits. 

"That  the  said  land  had  little,  if  any, 
market  or  cash  value  from  1894  to  1897,  in- 
clusive. Its  market  or  cash  value  from  1897 
to  1901  was  about  $200;  In  1904,  $2,000;  In 
inoc,  $3,000;  in  1909,  $6,000;  and  at  the 
date  of  the  trial  about  $8,000. 

"These  facts  must  be  found  regardless  of 
whether  the  testimony  of  Mrs.  Dusenbery  is 
considered  or  not. 

"That  prior  to  the  bringing  of  this  suit 
defendants  denied  the  title  of  plaintlfT  in 
and  to  the  said  land,  and  refused  and  now 
refuse  to  permit  his  redemption  of  the  same 
by  the  payment  of  his  indebtedness,  and  now 
claim  to  own  the  same  in  fee. 

"Conclusions  of  Law. 

"The  warranty  deed  given  In  1894  was  in 
fact  a  mortgage. 

"The  attempt  by  George  H.  Bldwell  to 
secure  title  through  a  tax  deed  in  1897  was 
a  fraud  upon  the  rights  of  Dusenbery,  and 
as  neither  actual  or  constructive  notice  of 
this  fraud  came  to  Dusenberj*  until  1909,  the 
two  years  of  limitation  did  not  run. 

"No  statute  of  limitation  has  ran  against 
redemption. 

"The  duty  resting  upon  Bldwell  to  pay  the 
taxes  against  the  land,  he  could  acquire  no 
title  by  taking  out  a  tax  deed  in  the  name  of 
another. 

"The  iwrsonal  representatives  and  heirs  of 
George  H.  Bldwell  have  no  greater  right 
tlian  he  had. 

"Judgment  should  be  for  plalntilT  permit- 
ting redemption  and  recovery  of  the  land  and 
cancellation  of  the  deed." 

In  accordance  with  these  findings,  Judg- 
ment was  entered  decreeing  a  redemption  up- 
on the  payment  by  appellee  of  $1,500  and 
that  his  title  in  the  land  be  quieted  as  against 
appellant.  From  this  Judgment  an  appeal 
was  taken. 

F.  Dumont  Smith  and  L.  M.  Day,  for  ap- 
pellants. Hazen  &  Gaw  and  Otis  B.  Hun- 
gate,  for  appellee. 

JOHNSTON,  C.  J.  (after  stating  the  facts 
as  above).  The  Instrument  executed  by 
George  W.  Dusenbery  to  George  H.  Bldwell, 
on  August  22,  1894,  was  a  deed,  absolute 
on  its  face,  and  Its  purpose  and  effect  are  the 
principal  points  of  dispute  between  the  par- 
ties. It  is  contended  by  appellants  that  the 
agreement  made  when  the  Instrument  was 
executed  was  an  attempt  to  create  an  ex- 
press trust,  which,  under  the  statute,  can- 
not be  created  by  a  parol  agreement;  while 
ap|)ellee  insists  ttiat  the  instrument  was  un- 
■derstood  and  intended  by  the  parties  to  be 


a  mere  security  for  the  patment  of  a  debt 
due  from  Dusenbery  to  Bidwell,  and  that, 
under  the  facts  found,  he  is  entitled  to  re- 
deem. 

[11  It  is  no  longer  open  to  debate  that  a 
deed,  absolute  in  form,  executed  as  security 
for  a  loan,  is  to  be  treated  as  a  mortgage 
with  the  consequent  right  In  the  grantor  to 
redeem.  Effect  is  to  be  given  to  the  Intent 
of  the  parties,  and  their  contemporaneous 
agreements  evidencing  that  Intention  may  be 
shown  by  parol  proof.  As  was  said  In  Hub- 
bard V.  Cheney,  76  Kan.  222,  225,  226,  91 
Pac.  793,  123  Am.  St  Rep.  129:  "Equity, 
looking  back  of  forms  to  the  substance  of 
things,  regards  tlie  transaction  as  the  i>ac- 
tles  themselves  regarded  it,  namely,  the  giv- 
ing and  taking  of  security  for  borrowed  mon- 
ey. The  purpose  of  the  parties  in  having 
the  deed  made  to  her,  and  that  it  was  in- 
tended as  a  mere  security,  which  liad  l>een 
discharged,  could  t>e  proved  without  writings 
or  records."'  Moore  v.  AVade,  8  Kan.  380; 
Glynn  v.  Building  Association,  22  Kan.  746; 
Bennett  v.  Wolverton,  24  Kan.  284;  McDon- 
ald &  Co.  V.  Kellogg,  Trustee.  30  Kan.  170, 
2  Pac.  007;  Le  Comte  v.  Pennock,  61  Kan. 
330,  59  Paa  641;  Abrams  v.  Abrams,  74  Kan. 
888,  88  Pac.  70;  Stratton  v.  Rotrock,  84  Kaa 
198,  114  Pac.  224. 

The  purpose  of  the  parties  and  the  charac- 
ter of  the  transaction  are  well  established 
by  the  testimony.  Aside  from  the  testimony 
that  the  deed  was  understood  to  be  a  mort- 
gage, there  was  the  acknowleclged  indebted- 
ness of  Du8enl)ery  and  the  recognition  ot 
both  parties  of  the  continuance  of  the  in- 
debtedness after  the  execution  of  the  instru- 
ment The  oral  statements  of  Bidwell,  and 
a  number  of  his  letters,  evidenced  that  Ite 
did  not  regard  the  debt  to  have  been  extin- 
guished by  the  execution  of  the  deed,  and 
that  he  did  not  think  that  he  had  acquired 
Dusenbery's  interest  in  the  land.  An  ex- 
planation of  the  reason  for  making  the  in- 
strument in  the  form  of  a  deed,  according  to 
the  testimony,  was  ttiat  Dusenbery  was  mov- 
ing from  that  region,  and  in  order  to  avoid 
the  delay  and  the  danger  of  losing  a  pur- 
chaser when  one  was  found,  which  would  re- 
sult from  sending  to  Dusenbery  in  his  dis- 
tant home  for  the  execution  and  return  of 
title  papers,  tlie  deed  was  made.  Testimony 
was  given  to  the  effect  that  the  property 
was  left  in  charge  of  Bidwell,  who  waa  to 
collect  the  rent  and  apply  it  as  far  as  it 
would  go,  on  the  taxes  and  charges,  that  he 
was  to  keep  the  premises  in  repair,  pay  the 
taxes  and  charges  accruing  against  the  land 
and,  when  a  sale  was  made,  he  was  to  take 
from  the  proceeds  the  amount  of  his  indebt- 
edness and  pay  the  balance  to  Dusenbery- 
It  was  agreed  that  a  sale  could  not  be  made 
without  obtaining  Dusenbery's  consent  to 
the  price,  and.  In  one  of  the  letters  written 
by  Bidwell  about  the  land,  he  chided  Dusen- 
bery for  his  failure  to  fix  a  price,  stating 
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that  If  Dusenbery  liad  fixed  a  price  on  the 
land  the  preceding  fall  a  sale  could  hare 
been  made,  and,  in  another,  he  inquired  of 
Dusenbery  what  he  contemplated  doing  with 
the  land,  stating  that  he  bad  had  a  chance 
to  trade  it  oB.  In  still  another,  he  admon- 
ished Dusenbery  that  taxes  were  due  on  the 
land,  which  he  was  in  no  shape  to  meet,  and 
if  Dusenbery  wished  to  keep  his  interest  in 
the  land  he  must  protect  it  from  the  tax 
Hen.  Bldwell  again  wrote  that  his  interest 
in  the  land  at  that  time  amounted  to  a  little 
over  $500  when  the  taxes  were  paid,  and  that 
if  Dusenbery  could  make  a  turn  and  pay  his 
claim  he  would  be  glad  of  it. 

It  is  insisted  that  the  deed  cannot  be  treat- 
ed as  a  mortgage  because  there  was  no  exist- 
ing debt  to  Bidwell  which  could  be  enforced. 
This  claim  is  based  on  a  statement  of  Du- 
senbery, while  testifying,  to  the  effect  that 
he  did  not  owe  the  debt  to  Bldwell  until  tbe 
land  was  sold.  This  statement  alone  might 
Indicate  that  no  liability  existed  until  there 
was  a  sale,  and  therefore  that  there  was  no 
basis  for  a  security;  but  it  la  plain  from  all 
his  testimony  that  he  meant  that  he  was 
not  to  pay  the  debt  to  Bidwell  until  the 
land  was  sold.  He  not  only  recognized  the 
existence  of  the  indebtedness,  but  Bidwell 
held  the  evidence  of  the  Indebtedness  and,  on 
several  occasions,  stated  the  amount  of  it. 
There  Is  sufficient  evidence  to  show  that  the 
deed  was  intended  as  a  mortgage  and  that 
the  trial  court  in  its  finding  and  Judgment 
only  gave  effect  to  the  true  intent  of  the  par- 
ties. 

[3]  The  next  contention  is  that  Dusenbery 
Is  barred  from  claiming  his  Interest  in  the 
land  by  his  own  laches.  The  deed  was  exe- 
cuted about  15  years  before  the  action  to 
redeem  was  commenced,  and  Bidwell  died 
about  8  years  before  tliat  time.  Between 
the  time  the  deed  was  executed  and  the 
action  was  begun,  there  was  a  great  in- 
crease in  the  value  of  the  land.  Besides, 
there  was  the  issuance  of  the  tax  deed  with 
the  knowledge  of  Dusenbery,  who  made  no 
attempt  to  recover  the  land  until  this  pro- 
ceeding was  instituted.  Tbe  long  delay,  the 
death  of  one  of  the  parties,  and  the  changn 
which  time  had  worked  in  the  value  of  the 
property,  are  the  principal  grounds  relied 
on  to  bar  the  action.  Lapse  of  time  is  not 
necessarily  laches,  and  laches  in  asserting  a 
right  will  not  necessarily  defeat  it  Wheth- 
er the  lapse  of  time  is  sufficient  to  bar  re- 
covery depends  upon  the  special  circum- 
stances of  the  case,  such  as  the  presence  of 
fraud,  the  delay  being  induced  by  the  action 
of  the  other  party,  ignorance  of  facts,  or  of 
one's  rights,  intervention  of  the  rights  of 
third  parties,  legal  disability,  death  of  par- 
ties, and  circumstances  which  would  cause 
prejudice  to  the  adverse  party  and  for  whlcii 
there  is  no  good  excuse  or  explanation.  Dun- 
bar V.  Green,  66  Kan.  557-567,  72  Pac.  2«: 
Hudson   V.   Herman,  81   Kan.   627-040,   107 


Pac.  35;  Harris  v.  Defenbaugh,  82  Kan.  766- 
770,  109  Pac.  681;  18  A.  &  E.  Encyel.  of 
L.  97. 

Bldwell,  as  we  have  seen,  was  a  mortga- 
gee in  possession.  Dusenbery  had  an  un- 
doubted interest  in  tbe  land,  asserted  by 
him  and  acknowledged  by  Bidwell.  The 
agreement  contemplated  some  delay,  and 
mere  delay  does  not  always  bar  the  asser- 
tion of  an  equitable  right.  So  it  was  said: 
"It  must  be  noticed  tliat  the  courts  in  some 
cases  have,  notwithstanding  great  delay.  In- 
quired Into  tbe  equities  between  the  parties, 
and,  where  it  was  apparent  that  justice 
could  be  done,  have  given  relief.  So  where 
the  delay  is  satisfactorily  explained,  ttte 
equity  of  the  complainant,  if  clearly  estab- 
lished, remains  unaffected,  and  the  court 
will  decree  for  him  notwithstanding  great 
efflux  of  time."  A.  &  E.  Bncycl.  of  L.  99, 
100. 

[4]  Is  there  a  good  explanation  of  the  de- 
lay of  Dusenbery?  The  nature  of  the  trans- 
action and  tbe  agreement  of  the  parties  Is  a 
sufficient  explanation  of  the  delay  as  between 
them,  at  least  until  the  tax  deed  was  issued. 
Bidwell  never  did  renounce  his  trust  nor  de- 
ny Duseubery's  Interest  in  the  land,  and 
nothing  was  done  by  Dusenbery  indicating  a 
relinquishment  of  his  right.  The  delay  did 
not  mislead  Bidwell,  nor  operate  to  his  prej- 
udice; neither  is  there  any  Inequity  in  en- 
forcing the  right  to  redeem,  so  far  as  he  was 
concerned.  Dusenbery  did  know  of  the  sale 
of  the  land  for  taxes,  but  took  no  steps  to 
set  it  aside.  Was  there  a  sufficient  excuse 
for  his  nonaction?  Bldwell,  whose  duty  it 
was  to  pay  the  taxes,  allowed  them  to  be  In 
default,  purchased  the  land  at  a  tax  sale, 
and  subsequently  took  a  tax  deed  in  the 
name  of  another  with  the  maalfest  purpose 
of  defrauding  Dusenbery  by  secretly  acquir- 
ing the  title  himself  in  violation  of  his  trust 
and  of  the  agreement  with  Dusenbery.  His 
letters  betray  a  cunningly  devised  scheme, 
first,  to  create  the  opinion  that  the  land  was 
not  worth  the  taxes  and  then  to  secure  Du- 
seubery's title  to  the  land  without  paying  a 
consideration  for  it  and  without  even  satis- 
fying the  debt  secured  by  the  mortgage.  He 
wrote  Dusenbery  about  his  difficulty  in  meet- 
ing tbe  taxes,  and  suggested  that  Dusenbery 
assist  in  paying  them,  then,  again,  that  be 
was  making  provision  for  clearing  them 
up,  then,  of  the  danger  that  the  land  would 
yet  be  taken  for  the  taxes,  when,  at  the  same 
time,  the  land  had  been  sold  for  the  taxes, 
the  title  placed  In  one  who  had  no  interest, 
while  Bldwell  was  carrying  around  the  un- 
recorded tax  deed  In  his  pocket.  He  told  the 
party,  in  whose  name  the  tax  deed  was  tak- 
en out,  "I  have  taken  out  a  tax  deed  in 
your  name,  and  I  want  you  to  hold  tbe  title 
for  me."  Until  that  time  the  Involuntary 
grantee  in  the  tax  deed  had  not  beard  of  It 
and  frankly  testified  that  be  bad  no  interest 
in  the  land  and  never  saw  the  deed  during 


Digitized  by 


Google 


1102 


121  PACIFIC  BEPORTEE 


(Kan. 


Biawell's  metlme.  Finally,  BWwell  wrote 
Dusenbery  that  the  tax  deed  had  been  Issaed. 
and  that  the  period  of  redemption  had  expir- 
ed, and  that  be  had  been  unable  to  save  the 
land.  Throughout  the  correspondence  Bid- 
well  had  assumed  the  attitude  of  friendship 
towards  Dusenbery  and  had  expressed  the 
desire  to  protect  Dusenbery's  Interest  as 
well  as  his  own.  It  Is  easy  to  understand 
that  Dusenbery  would  accept  his  statements 
as  true  and  would  belieTe  that,  notwith- 
standing Bldwell's  avowed  friendly  interest 
and  eCTorts,  the  land  had  been  lost  to  both 
of  them. 

[2]  Now,  it  being  the  duty  of  Bidwell  to 
pay  the  taxes  on  the  land,  his  action  in  pur- 
chasing it  and  taking  out  a  tax  deed  trans- 
ferred no  Interest  and  effected  no  more  than 
a  payment  of  the  taxes.  He  was  not  a  pur- 
chaser, but  a  redemptioner,  and  bis  acts, 
though  he  took  the  deed  In  the  name  of  an- 
other, were  the  equivalents  of  payment  and 
redemption. 

If  Bidwell  were  yet  alive,  it  is  certain 
that  be  could  not  have  resisted  redemption 
nor  procured  the  seal  of  Judicial  approval 
on  his  breach  of  trust  As  Dusenbery  had  no 
cause  for  questioning  the  good  faith  and 
honesty  of  Bidwell  and  did  not  know,  until 
a  few  weeks  before  the  action  was  begun, 
that  the  sale  and  conveyance  of  the  land  for 
taxes  was  fraudulent  and  void,  it  cannot  be 
said  that  there  was  no  excuse  for  his  long 
delay.  It  would  be  an  Injustice,  under  the 
circumstances  stated,  to  bar  his  right  of  re- 
demption on  the  ground  of  laches  as  against 
mortgagees  in  possession.  Laches  is  an 
equitable  doctrine  that  is  invoked  to  promote 
but  never  to  defeat  Justice.  Bidwell's  heirs, 
who  are  the  appellants,  are  in  no  better  posi- 
tion than  he  occupied.  He  only  had  the 
rights  of  a  mortgagee  at  the  time  of  his 
death,  and  their  possession  and  rights  were 
of  the  same  character.  Hudson  v.  Herman, 
81  Kan.  627,  107  Pac.  35.  It  does  not  appear 
that  they  ever  denied  the  title  of  Dusenbery, 
nor  that  he  learned  of  the  fraudulent  cover- 
ing up  of  the  title  under  the  pretended  tax 
sale  and  deed  until  about  the  time  the  suit 
was  brought.  The  delay  arose  from  an  abuse 
of  confidence,  which  accounts  for  the  failure 
of  Dusenbery  going  to  Kiowa  county  and 
searching  out  the  real  facts.  If  he  had 
known  of  the  fraud  and  delayed  taking  ac- 
tion after  learning  that  appellants  were  as- 
serting that  he  had  no  interest  in  the  land, 
there  would  be  some  ground  to  claim  aban- 
donment and  that  lapse  of  time  operated  as  a 
bar. 

An  essential  element  in  enforcing  the  doc- 
trine of  laches  is  that  the  party  against 
whom  It  is  Invoked  shall  have  knowledge  of 
the  facts  and  of  his  rights,  or  of  the  cir- 
cumstances that  should  have  induced  in- 
quiry and  efforts  to  obtain  knowledge.  It  is 
said  that  "laches  cannot  be  Imputed  to  one 


who  was  Ignorant  of  his  rights  and  for 
that  reason  alone  failed  to  assert  tbem." 
18  A.  &  E.  Encyd.  of  L.  113.  It  devolved 
on  Dusenbery,  who  relied  on  ignorance  of 
facts  material  to  his  rights,  to  show  a  want 
of  knowledge  and  an  excuse  for  not  obtain- 
Ing  knowledge  and  for  his  failure  to  act 
earlier.  This  appears  to  have  been  done, 
and.  since  there  are  no  intervening  rights  of 
strangers,  no  real  doubt  as  to  the  terms  of 
the  original  agreement,  or  of  the  fraudulent 
concealment,  can  exist,  and  as  the  situation 
of  appellants  is  practically  the  same  as 
that  of  their  ancestor,  there  were  good, 
equitable  grounds  for  holding  that  laches  was 
not  a  bar  to  the  right  to  redeem. 

There  is  a  further  contention  that  the 
tax  deed  operated  to  divest  Dusenbery  of 
his  title  and  right  of  redemption.  It  is  said 
that  he  had  actual  notice  of  the  tax  deed 
and  constructive  notice  of  the  conveyance  by 
the  grantee  of  the  tax  deed  to  appellants  by 
the  recording  of  that  instrument.  That  af- 
forded him  no  notice  that  Bidwell  was  the 
real  party  In  the  tax  deed  transaction.  If 
Bidwell  had  taken. the  title  In  his  own  name, 
the  placing  of  the  tax  deed  on  record  would 
not  have  been  constructive  notice  to  him. 
He  was  under  no  obligation  to  watch  the 
record  for  tax  deeds  fraudulently  taken  out 
by  Bidwell.  Duffltt  v.  Tuhan,  28  Kan.  292; 
Doyle  V.  Doyle,  33  Kan.  721,  7  Pac.  615; 
Donaldson  v.  Jacobitz,  67  Kan.  244,  72  Pac. 
846;  St.  Clair  v.  Craig,  77  Kan.  394,  94  Pac. 
790;  Morris  v.  Gregory,  80  Kan.  626-631, 
103  Pac.  137;  Hudson  v.  Herman,  81  Kan. 
627-634,  107  Pac.  35. 

Notice  that  a  stranger  had  obtained  a  tax 
deed  to  the  land  is  not  notice  of  the  fraud 
of  Bidwell  in  purchasing  and  holding  the 
land  under  the  cloak  of  a  sale  to  a  stranger. 
It  did  inform  him  that  Bidwell,  through  al- 
leged inability,  had  failed  to  pay  the  taxes 
according  to  agreement,  and  that  another 
had  acquired  a  tax  title;  but  it  gave  no  no- 
tice that  Bidwell  himself  held  the  tax  title 
to  the  land.  The  last  letter  written  by  Bid- 
well  to  Dusenbery  was  that  the  title  to  the 
land  had  passed  beyond  redemption,  and  it 
cannot  be  said  by  appellants  that  Dusenbery 
had  no  right  to  accept  Bidwell's  representa- 
tions as  true.  Although  there  was  an  at- 
tempt to  trace  knowledge  which  would  bar 
relief  to  Dusenbery,  the  court,  on  what  ap- 
pears to  be  sufficient  testimony,  has  found 
that  he  had  no  knowledge  that  Bidwell  him- 
self was  the  purchaser  and  the  real  party  to 
the  tax  title  until  May,  1909,  and,  in  Sep- 
tember of  that  year,  the  action  to  redeem 
was  begun.  The  two-year  statute  of  limita- 
tions on  the  ground  of  fraud,  which  Is  in- 
voked, does  not  bar.  It  did  not  begin  to 
run  against  Dusenbery  and  in  favor  of  ap- 
liellants  until  tbe  discovery  of  the  fraud, 
the  discovery  that  Bidwell  had  not  acted  in 
good  faith,  and  that  what  was  represented 
and  appeared  to  be  a  valid  tax  sale  to  a 
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stnngar  waa  a  mere  Bubteifnga  and  was, 
in  fact,  a  sale  and  transfer  to  BldweU  hlm- 
eelf. 

It  does  not  appear  that  Dusenbery  was 
■peculating  on  an  advance  In  valaea,  or  that 
he  was  delaying  action  to  see  whether  the 
prices  of  land  went  up  or  down;  but  his  In- 
action was  Induced  largely  by  the  fraudu- 
lent representations  and  action  of  appellant's 
ancestor.  Considering  all  the  circumstances 
of  the  case  together,  they  appear  to  be  suf- 
ficient to  explain  the  delay  of  appellee  and 
to  justify  the  court  in  holding  that  he  had 
not  lost  the  right  of  redemption  by  his 
laches. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 


(86  Kan.  597) 

PENROSE  ▼.  COOPER  et  aL 
(Supreme  Court  of  Kansas.    March  9,  1912.) 

(SifTtoivt  Iv  tk«  Court.) 

1.  JuDOifiKT  (S  C61»)— Rbs  Judicata. 

A  decision  is  condaiive,  and  binds  the 
parties,  upon  the  facta  as  shown  to  exist  when 
the  case  was  tried.  If,  upon  a  retrial,  a  dif- 
ferent state  of  facts  is  shown  to  exist,  the 
law  declared  In  the  former  decision  may  have 
no  application. 

[Ed.  Note.— For  other  cases,  see  Judtrment, 
Cent.  Dig.  {  1172;    Dec.  Dig.  |  861.*] 

2.  JuDQUEnT  (S  661*)— Rxs  Judicata. 

A  decision  of  the  Supreme  Court,  holding 
a  tax  deed  valid  on  the  gronnd  that  it  was  five 
years  old,  is  not  conclusive  or  binding  upon  the 
parties,  where  it  is  shown  on  a  retrial  of  the 
action,  or  in  another  action  between  the  same 

garties,  that  the  deed  was  of  record  less  than 
ve  years  when  it  was  attacked. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1172;    Dec.  Dig.  |  661.*] 

8.   VZHDOB    Airo    PUXCHASXB    (|    232*)— BORA 

FiDK  PUBOHASEB. 

Although  the  possession  of  a  tenant  is  the 
landlord's  possession,  it  is  not  of  itself  notice 
of  the  landlord's  title,  but  is  sufficient  notice 
to  put  a  person  about  to  deal  with  the  title 
upon  inquiry. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |}  540-562;  Dec.  Dig.  i 
232.*] 

4.  VXNDOB    AND    PUBCHABKB     (|    242*)— BOHA 
FiDB    PUKCHASEB. 

The  law  presumes  that  one  who  is  about 
to  deal  with  real  estate  has  either  made  in- 
quiry of  the  occupant's  right,  or  has  been  so 
neghgent  that  he  cannot  be  regarded  as  a  bona 
fide  purchaser.  This  {resumption,  however,  is 
a  mere  Inference  of  fact,  which  may  be  re- 
butted by  proof  that  the  purchaser  made  dili- 
gent inquiry  and  failed  to  discover  the  prior 
right 

[Ed.  Note.— For  other  cases,  see  Vendor  snd 
Purchaser,  Cent  Dig.  H  603-605;  Dec  Dig.  { 
242.*] 

5.  VCNDOB    AITD    PXTBOHABBB    (|    232*)— BONA 
FlDB   PirBOHASKB. 

Possession  alone,  if  open,  notorious,  and 
exclusive,  is  sufficient  notice,  unless  the  subse- 
quent purchaser  shows  that  he  pursued  the  in- 
quiry with  proper  diligence  and  failed  to  obtain 

•For  ether 


knowledge  of  the  narecorded  Instrument,  or 
of  the  Tight  of  the  parties  claiming  under  it 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  640-662;   Dec.  Dig.  I 
232.*] 
6.  Vendob  and  Pcbohasbb   (|  246*)— Bona 

FiDB  PuBCHABCB— Question  or  Fact. 
The  plaintiff,  who  occupied  the  relation 
of  a  purchaser  without  actual  knowledge  of  an 
unrecorded  deed,  inquired  of  the  tenant  and 
learned  the  name  of  the  agent  to  whom  the 
tenant  paid  rent.  Relying  upon  his  knowledge 
of  the  fact  that  the  same  person  had  been,  until 
a  short  time  before  that,  managing  the  property 
as  agent  for  the  record  owner  of  the  title,  be 
failed  to  make  any  inquiry  of  the  agetrt  to 
learn  the  name  of  the  owner.  Upon  these 
facts,  it  is  held  that  the  question  whether  he 
acted  with  due  diligence  was  one  of  fact  for 
the  jury  to  determine,  and  not  of  law  for  the 
court 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  i  612;  Dec  Dig.  |  246.*I 

Porter,  Smith,  and  West,  JJ.,  dissenting. 

Appeal  from  District  Court,  Sedgwick 
Connty. 

Action  by  W.  B.  Penrose  against  S.  W. 
cooper  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

See,  also,  71  Kan.  720,  84  Pac.  115. 

J.  A.  Brubacher  and  J.  A,  Conly,  for  ap- 
pellants.   S.  "W.  Sbattuck,  Jr.,  for  appellee. 

PORTER,  J.  The  property  In  controversy 
consists  of  two  lots  in  the  city  of  Wichita. 
Plaintiff's  title  rests  upon  a  tax  deed  to  the 
Hartford  Western  Land  Company,  dated  No- 
vember 28,  1896,  recorded  December  7,  1896, 
a  quitclaim  deed  from  the  tax  title  bold- 
er to  the  Anthony  Investment  Company, 
dated  September  10,  1898,  and  a  quitclaim 
deed  from  the  Anthony  Investment  Company 
to  plaintiff,  Penrose,  dated  October  2,  1901, 
wtaldi  was  recorded  April  7,  1909.  The  plain- 
tiff proved  these  conveyances,  and  that  pos- 
session was  taken  under  the  tax  deed  Sei)- 
tember  10,  1898,  and  held  continuously  until 
February,  1904,  when  the  defendant  Cooper 
obtained  possession  without  plaintiff's  knowl- 
edge or  consent,  and  after  a  tenant  of  plain- 
tiff had  vacated  the  premises  wlthont  plain- 
tiff's knowledge. 

The  defendant  Cooper's  title  rests  upon 
mesne  conveyances  from  the  government  It 
appeared  that  two  deeds  from  former  pro- 
prietors, conveying  the  property  to  him,  were 
executed  and  delivered  with  the  name  of  the 
grantee  omitted;  but  the  defendant  offered 
evidence  to  show  that  the  Instruments  were 
delivered  with  authority  on  bis  part  to  in- 
sert his  name  as  grantee.  The  defendant  ob- 
jected to  the  introduction  of  the  tax  deed  as 
evidence,  on  the  ground  that  it  was  Invalid 
for  reasons  appearing  upon  Its  face,  which, 
however,  do  not  require  speclBc  mention  here. 
The  objection  was  overruled.  There  was  a 
trial  to  a  Jury  and  a  verdict  for  the  plain- 
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tiff.  Tbe  }ni7  also  retanted  a  number  of 
special  findings. 

ri  ,2]  It  Is  claimed  that  the  court  erred  In 
admitting  the  tax  deed  In  evidence,  over  the 
objections  of  the  defendant,  and  In  not  ad- 
Judging  tbe  tax  deed  void.  Tbe  same  deed 
was  before  this  court  In  Penrose  v.  Cooper, 
71  Kan.  720-727.  81  Pac.  489,  84  Pac.  115. 
That  was  an  action  In  ejectment,  In  which 
Cooper  was  plaintiff  and  Penrose  defendant, 
and  Involved  the  same  property.  Cooper  re- 
covered, and  Penrose  appealed.  On  the 
first  hearing,  tbe  tax  deed  was  held  void 
on  Its  face,  and  the  judgment  was  affirm- 
ed. Upon  rehearing,  It  was  held  that,  tbe 
deed  having  been  of  record  five  years  be- 
fore It  was  attacked,  tbe  defects  were  cur- 
ed by  Inferences  fairly  to  be  drawn  from  a 
consideration  of  tbe  entire  Instrument;  and 
therefore  the  judgment  was  reversed  and  a 
new  trial  ordered,  with  directions  to  admit 
in  evidence  tbe  "five  year  old  tax  deed."  71 
Kan.  727,  84  Pac.  116. 

That  action  has  not  been  retried,  but  is 
still  pending;  the  proceedings  having  been 
stayed  by  ttie  district  court  to  await  tbe  final 
disposition  of  the  present  action,  which  was 
commenced  by  Penrose,  as  plaintiff,  Feb- 
ruary 10,  1006,  immediately  following  the 
mandate  in  tlie  former  case.  When  tbe  for- 
mer action  was  here,  the  record  showed  that 
the  petition  was  filed  in  the  district  court 
'December  0,  1901,  which  was  two  days  more 
than  five  years  after  the  tax  deed  was  re- 
corded. It  appears  from  the  abstract  in  tbe 
case  before  us  that,  since  the  former  action 
was  remanded,  the  district  court,  by  an  order 
nunc  pro  tunc,  has  corrected  the  record,  so 
as  to  show  that  the  petition  in  fact  was  filed 
December  4,  1901.  It  Is  obvious,  therefore, 
that,  bad  tbe  record,  when  that  case  was 
before  tbe  court,  spoken  the  truth,  the  tax 
deed  would  have  been  held  void,  since  it  was 
not  five  years  old  when  Cooper  brought  tds 
action. 

Under  these  circumstances,  appellee's  con- 
tention that  tbe  former  decision  of  this  court 
is  res  adjudlcata  cannot  be  sustained.  Tbe 
decision  is  conclusive,  and  binds  the  parties 
upon  the  facts  as  they  were  shown  to  exist 
when  the  case  w^as  first  tried.  If,  on  the  re- 
trial, a  different  state  of  facts  Is  shown  to 
exist,  the  law  declared  In  the  former  deci- 
sion may  have  no  application.  Cahn  v. 
Tootle,  58  Kan.  260,  48  Paa  919.  .  This  court 
did  not  determine  Penrose  to  be  tbe  owner 
of  the  property ;  nor  did  it  direct  judgment 
in  his  favor.  On  the  contrary,  the  cause  was 
remanded  for  another  trial,  with  directions  to 
admit  in  evidence  tbe  five  year  old  tax  deed. 
If,  upon  the  second  trial,  it  appear  that  the 
tax  deed  was  in  fact  less  than  five  years  old 
wben  it  was  attacked,  the  trial  court,  upon 
tbe  principles  of  law  declared  on  the  first  de- 
cision (P«iro8e  T.  Cooper,  71  Kaa.  720,  81 
Pac.  489.  84  Pac.  115),  would  be  bound  to  ad- 
judge tliat  on  the  4th  day  of  December,  1901, 


the  deed  was  void.     The  real  qaestkm  ifl  - 

wbetber  W.  B.  Penrose  is  bound  by  the  pro- 
ceedings in  the  first  ejectment  suit  from  the 
date  the  action' was  begun,  or  only  from  De- 
cember 9,  1901,  when  he  was  first  made  a 
defendant.  To  determine  this  question,  a 
further  statement  of  facts  is  required. 

[3]  The  Anthony  Investment  Company  held 
the  tax  title,  and  was  in  possession  of  tbe 
premises.  From  March  25,  1901,  S.  W.  Shat- 
tuck,  Jr.,  had  control  of  the  property  and 
leased  the  same  and  collected  the  rents  as 
agent  for  tbe  company.  On  October  2,  1901, 
the  Anthony  Investment  Company  conveyed 
the  property  by  quitclaim  to  W.  B.  Penrose^ 
The  deed  was  sent  to  S.  W.  Shattuck.  Jr., 
as  the  n"ent  of  Penrose,  who  was  a  nonresi- 
dent. Shattuck  did  not  record  the  deed,  but 
took  pains  to  inform  tbe  tenants  some  time 
after  he  received  It  that  he  was  collecting 
the  rents  for  W.  B.  Penrose.  He  withheld 
tbe  deed  from  record  until  after  tbe  tax  deed 
was  five  years  old,  and  after  Cooper's  action 
In  ejectment  was  commenced.  In  fact,  it  was 
not  recorded  until  1909. 

In  tbe  proceedings  to  correct  the  record  In 
Cooper  V.  Penrose,  it  was  shown  that  the 
petition  with  the  prsedpe  for  summons  was 
deposited  in  the  clerk's  office  December  4, 
1901.  The  deputy  clerk  with  whom  they 
were  left  did  not  file  them  when  they  should 
have  been  filed,  but  afterwards  put  thereon 
the  file  mark  with  a  stamp,  showing  that 
they  were  filed  December  7th,  although  the 
trial  court  finds  that  they  were  actually  filed 
December  4,  1901.  The  evidence,  taken  at 
the  same  time,  shows  that  on  tbe  evening 
of  December  7tb  Mr.  Shattuck  went  to  the 
clerk's  office  and  found  the  papers  there  in 
the  possession  of  Grant  Kn^ple,  depnty 
clerk.  The  action  had  not  yet  been  entered 
upon  the  appearance  docket.  It  was  after- 
wards entered  on  the  appearance  docket  De- 
cember 9th,  and  with  a  pen  tbe  deputy  clerk 
changed  the  date  In  the  file  stamp  from  De- 
cember 7th  to  December  9th;  but  when  he 
did  this  is  not  shown.  Mr.  Shattuck  testi- 
fied that  on  tbe  evening  of  December  7th, 
when  he  went  to  the  clerk's  office  and  found 
tbe  papers  there,  Mr.  Knepple  told  him  that 
Mr.  Brubacber  had  requested  that  the  pa- 
pers be  not  filed  until  he  (Brubacber)  should 
furnish  a  journal  entry,  showing  the  dis- 
missal of  a  similar  action  in  October  pre- 
vious. On  December  9th  Shattuck  Informed 
Brubacber,  tbe  attorney  of  Cooper,  that  Po»- 
rose  had  an  Interest  In  the  property.  Bra- 
bacher  at  once  amended  the  petition  and 
made  Penrose  a  defendant.  By  this  time  the 
tax  deed  was  past  five  years  old. 

The  jury  bad  before  them  all  the  facts 
concerning  the  commencement  of  the  former 
action.  Their  general  verdict  is  in  favor  of 
Penrose.  Included  In  their  special  findings 
are  findings  to  the  effect  that  Cooper  did 
not  know  of  the  change  in  title  prior  to  De- 
cember 9,  1901;   that  be  went  to  the  prem- 
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Ises  about  December  1,  1901,  to  ascertain  tbe 
rights  of  tbe  occupants  therein  and  who 
their  landlord  was;  that  he  did  not  ascer- 
tain from  tbe  tenants  that  there  liad  l>een 
any  diange  of  title  or  interest ;  that  he  knew 
that  Shattuck  had  been  acting  as  the  agent 
of  the  Anthony  Investment  Company  in  col- 
lecting the  rents  and  managing  the  property. 
They  also  state,  in  answer  to  another  ques- 
tion, that  they  do  not  believe  that  Cooper 
had  reasonable  grounds  for  believing  that 
Shattuck  was  still  collecting  the  rents  for 
the  comiMiny.  In  another  answer,  they  say 
they  do  not  believe  that  Cooper,  before  bring- 
ing his  action,  used  ordinary  care  and  pru- 
dence to  ascertain  whether  or  not  any  other 
person  had  or  claimed  any  interest  In  the 
property. 

[4]  The  appellant  makes  the  contention 
that  the  finding  of  the  jury  upon  the  issue  of 
due  diligence  is  not  conclusive,  because  there 
is  no  dispute  in  the  evidence  or  in  the  find- 
ings as  to  what  Cooper  did,  before  bringing 
his  action,  to  ascertain  the  facts  In  reference 
to  the  title  and  possession.  Tbe  jury  have 
found,  not  only  as  a  fact  that  due  diligence 
was  not  exercised,  but  they  have  also  found 
every  fact  from  which  they  have  drawn  that 
Inference.  It  is  stated  as  a  challenge  by  the 
appellant  In  his  abstract  and  brief  that  there 
was  no  fact  or  circumstance  shown  In  the 
evidence  putting  appellant  on  inquiry  or  no- 
tice of  the  title  or  possession  of  Penrose,  ex- 
cept as  set  forth  in  the  foregoing  statement 
The  record  before  us  sustains  the  challenge. 
Tbe  appellant  therefore  urges  that  the  situa- 
tion presented  is  to  some  extent  similar  to 
that  where  tbe  facts  have  been  found  or 
agreed  to;  and  tliat  in  affirming  the  judg- 
ment we  must  either  conclude  that  the  facts 
show  beyond  cavil  Cooper's  failure  to  exer- 
cise 4ue  diligence,  or  that  upon  the  facts  rea- 
sonable minds  might  reach  a  different  conclu- 
sion upon  that  question. 

[C]  The  recording  act  declares  that  con- 
veyances of  real  estate,  not  filed  for  record, 
shall  be  void,  except  as  between  tbe  parties 
thereto  and  such  persons  as  have  actual  no- 
tice thereof.  The  courts  have  uniformly 
held  that  "actual  notice,"  as  used  in  the  act, 
may  be  either  express  or  implied.  Pope  v. 
Nichols,  61  Kbn.  230,  59  Pac.  267:  Paris  T. 
Flnnup,  84  Kan.  122,  113  Pac.  407.  If  the 
holder  of  an  unrecorded  deed  is  in  the  open, 
notorious,  exclusive  possession  of  the  prem- 
ises, a  subsequent  purchaser,  and  all  others, 
have  such  implied  notice  of  his  rights  as 
wUl  amount  to  actual  notice  of  bis  title. 
Deetjen  v.  Richter,  33  Kan.  410,  6  Pac.  595 ; 
Stough  V.  Lumber  Co.,  70  Kan.  713,  79  Pac. 
737;  Lang  v.  Adams,  71  Kan.  309,  312,  80 
Pac.  593. 

The  English  rule  is  that  iMssession  by  the 
tenant  is  notice  simply  of  bis  tenancy,  and 
never  notice  itself  of  the  title  of  the  lessor. 
And  the  English  courts  have  hdd  that  it  is 
not  incumbent  upon  the  purchaser  to  ask 
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tenants  found  in  possession  to  whom  they 
pay  their  rent.  Hunt  v.  Luck  (1901)  1  Ch. 
45,  70  L.  J.  Ch.  30,  and  cases  cited  in  note 
in  13  L.  R.  A.  (N.  8.)  99.  There  is  great  con- 
fusion and  conflict  among  the  American  cas- 
es. Some  follow  the  English  rule;  others 
hold  that  the  possession  of  the  tenant  is  tbe 
possession  of  the  landlord,  and  that  notice 
of  the  former  Is  notice  of  the  latter  as  fully 
as  bis  own  possession  would  be.  Glendeu- 
nlng  V.  Bell,  70  Tex.  632,  8  S.  W.  324.  See, 
also,  cases  cited  In  note  In  13  L.  R.  A.  (N.  S.) 
100.  We  think  the  better  rule,  and  one 
which  finds  abundant  authority  for  its  sup- 
port. Is  that,  although  possession  by  a  ten- 
ant Is  the  landlord's  possession,  it  is  not  it- 
self notice  of  tbe  landlord's  title,  but  is, 
however,  sufiicient  notice  to  put  a  person 
about  to  deal  with  the  title  upon  inquiry. 
The  law  presumes  that,  having  notice  of  tbe 
possession,  he  has  either  made  inquiry  and 
ascertained  the  extent  of  the  occupant's 
right,  or  has  been  so  negligent  that  he  can- 
not be  regarded  as  a  bona  fide  purchaser. 
This  presumption,  however,  is  but  a  mere  in- 
ference of  fact  which  may  be  rebutted  by 
proof  that  the  purchaser  made  diligent  in- 
quiry and  failed  to  discover  tbe  prior  right 
Williamson  v.  Brown,  15  N.  T.  354;  Betts 
V.  Letcher  et  al.,  1  S.  D.  182,  46  N.  W.  193; 
Fair  V.  Stevenot  29  Cal.  486. 

Thus,  in  Thompson  v.  Pioche,  44  Cal.  508, 
it  was  held  that,  although  the  possession  of 
a  tenant  is  not  of  Itself  notice  of  the  land- 
lord's title,  yet  such  possession  is  sufiicient 
to  put  a  person  dealing  with  the  property 
upon  inquiry,  and  is  proof  of  notice,  unless 
it  Is  shown  that  the  inquiry,  having  been 
prosecuted  with  due  diligence,  did  not  dis- 
close the  title  of  the  landlord. 

Possession  is  notice  and  necessitates  in- 
quiry, which  must  be  prosecuted  with  due 
diligence.  In  Deetjen  v.  Richter,  33  Kan. 
410,  6  Pac.  595,  it  was  held,  under  the  facts 
in  that  case,  that  due  diligence  required  the 
purchaser  to  follow  up  the  suggestion  im- 
plied from  information  obtained  from  tbe 
tenant  by  making  further  inquiry  of  the 
landlord.  Through  inquiry  of  the  tenant, 
the  purchaser  learned  the  name  of  the  land- 
lord; and  it  was  said  in  tbe  opinion,  quot- 
ing from  Wade  on  Notice  (2d  Ed.)  i  286: 
"Inquiry  cannot  safely  stop  here;  for  the 
next  step  suggested  by  the  circumstances 
would  be  to  inquire  of  the  landlord." 

[6]  The  jury  evidently  applied  to  the  facts 
here  the  rule  declared  in  that  case,  and 
doubtless  believed  that,  under  all  the  cir- 
cumstances in  evidence,  Cooper  should  have 
followed  up  tbe  information  and  inquired  of 
Shattuck  who  the  owner  was  whom  he  rep- 
resented. We  must  affirm  the  judgment,  un- 
less we  can  say,  as  a  matter  of  law,  that 
due  diligence  did  not  require  him  to  make 
further  inquiry.  It  is  not  a  question  of  law, 
but  one  of  fact,  which  has  been  determined 
by  the  Jury.    It  is  no  longer  an  open  ques- 
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tion.  It  la  true  that  there  is  no  conflict  In 
the  evidence  or  the  findings  as  to  Just  what 
Inquiry  was  made;  but  the  inference  to  be 
drawn  from  those  facts  is  for  the  Jury,  and 
not  for  the  court. 

It  follows,  therefore,  that  the  Judgment 
must  t>e  aflBrmed. 

JOHNSTON,  C.  J.,  and  BURCH,  MASON, 
and  BENBON,  JJ.,  concurring.  SMITH  and 
WEST,  JJ.,  dissenting. 

PORTER,  J.  (dls.sentlng).  Cooper  had 
commenced  one  ejectment  case  against  the 
Anthony  Investment  Company  early  In  the 
year  1901.  At  that  time,  the  company  owned 
the  tax  title  of  record,  and  was  in  posses- 
sion. S.  W.  Shattuck,  Jr.,  appeared  as  Its 
attorney.  The  purpose  of  the  action  was' to 
defeat  the  tax  deed,  which  would  not  for 
several  months  become  five  years  old.  That 
suit  was  dismissed  by  the  plaintiff  October 
1,  1901,  without  prejudice.  The  next  day 
the  investment  company  made  a  quitclaim 
deed,  conveying  the  property  to  W.  B.  Pen- 
rose. W.  H.  Hurd  was  the  president  of  the 
Anthony  Investment  Company.  His  deposi- 
tion was  taken  and  read  as  evidence  in  the 
present  case.  He  testified  that  on  March 
25.  1901,  acting  for  the  company,  he  era- 
ployed  S.  W.  Shattuck,  Jr.,  of  Wichita,  as 
agent  to  lease  the  property  and  collect  the 
rents,  and  that,  October  2,  1001,  as  president 
of  the  company,  he  made  a  quitclaim  deed 
for  the  property  to  W.  B.  Penrose,  and  that 
a  few  days  after  the  deed  was  executed  he 
sent  It  to  Shattuck,  and  employed  Shattuck 
to  lease  the  property  and  collect  the  rents  as 
agent  of  Penrose.  W.  B.  Penrose  is  the  son- 
in-law  of  W.  H.  Hurd,  and  lives  In  San  Die- 
go, Cal.  Shattuck  testified  that  he  acted  as 
the  agent  of  the  Anthony  Investment  Com- 
pany In  managing  the  property  from  March 
25,  1901,  and  that  the  last  rent  he  collected 
for  the  company  was  on  November  18,  1901. 
This  was  16  days  before  the  second  suit  was 
filed.  From  November  18,  1901.  he  says  he 
represented  W.  B.  Penrose,  with  whom  he 
had  no  acquaintance,  having  been  employed 
to  act  for  him  by  the  president  of  the  Invest- 
ment company.  He  received,  through  the 
mall,  a  short  time  thereafter  the  following 
pai)er:  "Anthony,  Kansas,  October  2,  1901. 
S.  W.  Shattuck.  Jr.,  of  Wichita,  Kansas  Is 
hereby  authorized  to  act  as  my  agent  and 
attorney  under  direction  of  W.  H.  Hurd  of 
Anthony,  Kansas,  to  take  charge  of  lots  26 
and  28  N.  Fourth  avenue.  Hilton's  addition 
to  city  of  Wichita,  Kansas,  as  shown  by  the 
recorded  plat  thereof,  for  the  purpose  of 
leasing  and  otherwise  controlling  the  same; 
to  collect  rents,  make  repairs,  pay  taxes  and 
to  act  as  attomey-at-law  in  any  suit  or  mat- 
ter pertaining  to  my  possession  or  title  In 
the  above-named  property.    W.  B.  Penrose." 

The  second  suit  in  ejectment  was  filed  De- 
cember 4,  190L    Sbattnck  withheld  the  Pen- 


rose deed  from  record,  but  teatlflea  that  he 
informed  the  tenants  of  the  change  In  owq- 
ershlp,  serriug  them  with  written  notice  to 
that  etrect.  On  December  9,  1901,  after  the 
tax  deed  was  past  five  years  old,  he  inform- 
ed the  attorney  for  Cooper  that  Penrose 
owned  the  property,  and  the  attorney  at  once 
amended  the  petition  by  making  Penrose  a 
defendant.  In  Deetjen  t.  Richter,  33  Kan. 
410,  6  Pac.  595,  referred  to  in  the  opinion  as 
controlling,  it  was  held,  nnder  the  peculiar 
facts  of  that  case,  that  Deetjen  could  not 
safely  stop  with  the  inquiry  of  the  tenant, 
because  he  had  notice  that  the  tenant  leased 
from  Richter,  and  this  was  notice  that  Rich- 
ter was  in  possession  through  his  tenant, 
and  proper  inquiry  would  liave  disclosed  the 
knowle<^e  of  Rlchter's  title.  In  the  present 
case,  the  relationship  of  Penrose  to  the  pres- 
ident of  the  investment  company,  the  em- 
ployment of  the  same  agent  to  manage  the 
property,  his  failure  to  record  the  deed,  the 
pains  taken  to  notify  the  tenants,  who  were 
In  no  wise  interested,  of  the  change  of  title, 
the  failure  to  inform  Cooper's  attorney  of 
Penrose's  title  until  after  the  appearance 
docket  showed  the  commencement  of  the  suit 
on  December  9th,  and  all  the  circnmstances. 
Indicate,  to  my  mind,  the  purpose  of  the 
transfer  and  failure  to  record  the  deed,  and 
also  show  that  any  further  inquiry  which 
Cooper  might  have  made  would  not  have 
disclosed  the  name  of  Penrose  as  owner. 
Whenever  it  appears  that  further  Inquiry 
would  have  proved  fruitless,  diligence  has 
been  exercised.  "Where  a  party  could  not 
have  learned  the  facts  by  Inquiry,  he  is  not 
prejudiced  because  he  did  not  inquire;" 
Lower's  Appeal,  1  Walk.  (Pa.)  404,  syl. 

That  he  had  notice  is  merely  a  presump- 
tion of  law  which  he  may  rebut  by  showing 
other  circumstances  which  would  naturally 
arrest  further  inquiry.  "Where  circumstanc- 
es are  brought  directly  home  to  the  knowl- 
edge of  a  purchaser,  sufilclent  to  put  him 
upon  inquiry,  and  thus  amount  to  notice,  he 
will  be  entitled  to  rebut  the  presumption  of 
notice  which  would  otherwise  arise  by  show- 
ing the  existence  of  other  and  attendant  cir- 
cumstances of  a  nature  to  allay  his  sospi* 
clons,  and  lead  him  to  suppose  the  inquiry 
was  not  necessary.  Where  the  circumstanc- 
es relied  on  as  sufilclent  to  charge  a  party 
with  notice,  by  requiring  him  to  make  in- 
quiry, may  be  equally  as  well  referred  to  a 
different  matter  or  claim  as  to  the  one  he  la 
sought  to  be  chargeable  with  notice  of,  they 
will  not  be  sufilclent."  Chadwick  v.  Clapp, 
69  111.  119,  syl.  pars.  2  and  3. 

In  Cook  V.  Travis,  20  N.  Y.  400,  402,  It 
was  said:  "It  is  quite  true,  generally,  that 
the  law  regards  the  actual  occupancy  of  land 
as  equivalent  to  notice  to  all  persons  deal- 
lug  with  the  title  of  the  claim  of  the  occu- 
Itant.  But  this  is  not  an  absolute  propo- 
sition which'  is  to  be  taken  as  true  in  all 
possible  relations.    Tlw  circnmstances  known 
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may  b«  aucb  that  -  the  occnptmcy  will  not 
suggest  to  a  purchaser  an  Inquiry  Into  the 
title  or  claim  under  which  it  may  be  held; 
and  when  the  Inquiry  may  be  omitted  in 
good  faith,  and  lu  the  exercise  of  ordinary 
prudence,  no  one  Is  bound  to  make  It.  Pos- 
session out  of  the  vendor  and  actual!}'  in 
another  person  only  suggests  an  inquiry  into 
the  claim  of  the  latter.  Ordinarily  that  in- 
quiry should  be  made,  because  it  evinces 
bad  faith  or  gross  neglect  not  to  make  It 
But  the  question  in  such  cases  is  one  of  ac- 
tual notice;  and  such  notice  will  be  Imput- 
ed to  a  purchaser  only  where  it  is  a  reason- 
able and  Just  inference  from  the  visible 
facts." 

It  is  well  established  that,  where  inquiry 
is  made  which  results  in  information  that 
the  possession  is  held  by  a  tenant  of  one  who 
Las  placed  upon  the  record  the  evidence  of 
his  right  to  occupy,  inquiry  is  arrested  at 
that  point.  Fargason  v.  Edrington,  49  Ark. 
207,  4  S.  W.  703 ;  Woods  v.  Farmere,  7  Watts 
(Pa.)  382,  32  Am.  Dec.  772;  Wade  on  No- 
tice (2d  Ed.)  S§  207,  298. 

Again,  the  doctrine  lias  often  been  de- 
clared that,  where  anything  appears  of  rec- 
ord to  Justify  the  possession,  the  latter  will 
not  be  evidence  of  anything  further.  Knox 
v.  Thompson,  1  Utt.  (Ky.)  351,  13  Am.  Deo. 
247 ;  Woods  v.  Farmere,  7  Watts  (Pa.)  382, 32 
Am.  Dec.  772.  And  if  the  record  title  is  in 
the  vendor,  and  he  Is  in  the  apparent  pos- 
session of  the  land,  there  is  no  presumption 
of  title  out  of  the  vendor,  and  no  inquiry 
need  be  made  of  other  persons  aa  19  their  ti- 
tle. Smith  v.  Yule,  31  Cal.  180,  89  Am.  Dec. 
167.  It  has  also  been  held  that,  where  the 
tenant  Is  in  possession,  and  the  purchaser 
makes  due-  inquiry,  which  fails  to  disclose 
the  fact  of  tenancy,  the  purchaser  is  not 
chargeable  with  notice  of  the  tenancy. 
Thompson  v.  Pioche.  44  Cal.  508.  In  Rogers 
V.  Jones,  8  N.  II.  264,  269,  Parker,  J.,  used 
this  language:  "To  say  that  he  was  put 
upon  inquiry,  and  that,  having  made  all  due 
Investigation  without  obtaining  any  knowl- 
edge of  title,  he  was  still  chargeable  with 
notice  of  a  deed,  if  one -did  really  exist, 
would  be  absurd." 

The  present  case  is  easily  distinguished 
from  the  Deetjen  Case  by  the  fact  that 
Cooper  not  only  did  not  learn  the  name  of 
the  actual  landlord,  but  the  notoriety  of  the 
partlcniar  claim  under  which  Shattuck  had 
been  in  ctiarge  of  the  property  was  sufficient 
to  account  for  the  possession  and  for  Coop- 
er's being  lulled  into  the  belief  that  there 
had  been  no  change  therein.  The  courts 
have  frequently  been  called  upon  to  deter- 
mine the  extent  of  diligence  required  of  one 
about  to  deal  with  the  title  to  real  estate 
under  similar  circumstances,  and  have  held 
that,  if  the  pos.ses8lon  is  naturally  accounted 
for  as  the  iwssesslon  of  the  record  title 
holder  by  facts  and  circumstances  known 
to  the  l)ersou  about  to  deal  with  the  title, 


the  latter  may  inquire  no  further  and  still 
be  in  the  exercise  of  due  diligence.  So  it 
has  been  held  that,  where  the  particular 
claim  is  notorious  and  sufflcient  to  account 
for  the  possession,  diligence  does  not  require 
one  to  speculate  as  to  the  existence  of  some 
other  claim,  under  which  the  same  person 
may  be  in  fact  holding  possession.  Lincoln 
V.  Thompson,  75  Mo.  613;  Fargason  v.  Ed- 
rington, 49  Ark.  207,  4  S.  W.  763;  Woods  v. 
Farmere,  7  Watts  (Pa.)  382,  32  Am.  Dec. 
772. 

The  test  of  diligence  in  each  case  must 
be  the  question,  How  would  a  reasonably 
careful  and  prudent  person  naturally  pro- 
ceed under  the  facts  and  circumstances  of 
which  be  had  knowledge?  Shattuck's  se- 
cret attornment  to  Penrose  occurred  less  than 
two  weeks  before  Cooper  made  inquiry  of 
the  tenants.  There  was  no  apparent  change 
in  the  possession  or  in  the  character  of 
Shattuck's  agency.  Possession  was  still  held 
by  the  tenants  of  some  person;  and  upon 
inquiry  the  tenants  themselves  informed 
Cooper  that  they  paid  rent  to  one  who 
Cooper  had  reason  to  believe  was  still  the 
agent  of  the  Investment  company.  He  had 
no  reason  for  supposing  that  the  agent  might 
be  representing  some  one  else.  Viewed  In 
the  light  of  the  actual  and  known  facts 
with  respect  to  Shattuck's  agency  for  the 
Anthony  Investment  Company,  the  record 
owner,  I  think  there  was  nothing  to  suggest 
further  inquiry  to  a  person  acting  with  or- 
dinary and  usual  diligence. 

Where  the  jury  make  a  special  finding  that 
the  party  against  whom  they  return  a  gen- 
eral verdict  has  failed  to  exercise  due  dili- 
gence in  a  matter,  and  that  Is  the  controlling 
issue  of  fact,  and  other  findings  are  made, 
showing  all  the  facts  upon  which  evidence 
was  offered  and  from  which  such  inference 
must  necessarily  have  been  drawn,  and  where 
it  Is  apparent  that  the  Jury  have  misconstru- 
ed the  effect  of  the  evidence,  and  the  findings 
conclusively  show  that  the  appellant  has  ex- 
ercised what,  under  the  circumstances,  con- 
stitutes, in  law,  due  diligence,  the  verdict 
should  be  set  aside  and  Judgment  directed 
for  appellant. 

Suppose  the  findings  showed  that  Cooper 
was  told  by  the  tenants  tliat  they  paid  rent 
to  the  Anthony  Investment  Company  through 
its  agent,  Shattuck,  and  the  Jury  had  found, 
notwithstanding,  that  be  had  failed  to  ex- 
ercise due  diligence,  because,  knowing  the 
name  of  the  agent,  he  should  have  followed 
up  the  suggestion  and  have  inquired  wheth- 
er or  not  the  company  was  still,  the  owner. 
In  such  a  case.  It  would  manifestly  become 
our  duty  to  disregard  the  finding,  and  de- 
clare that  he  had  acted  with  proper  dili- 
gence and  had  overcome  the  presumption  of 
notice.  By  repeated  decisions,  this  court 
has  held  that,  where  the  facts  are  undisput- 
ed, and  only  one  inference  is  to  be  drawn 
from  them,  the  conclusion  to  be  drawn  there- 
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from  Is  for  the  court.  Kansas  Pac.  Ry.  Co. 
T.  Butts,  7  Kan.  308;  Kansas  Pac.  Ry.  Co. 
▼.  Pointer,  14  Kan.  37 ;  Dewald  v.  K.  C,  Ft 
S.  &  G.  R.  Co.,  44  Kan.  586,  24  Pac.  1101; 
Cummlngs  t.  Railroad  Co.,  68  Kan.  218,  74 
Pac.  1104,  1  Ann.  Cas.  708;  Railroad  Co.  T. 
Brown,  73  Kan.  233,  84  Pac.  1026. 

I  tblnk  the  facts  sbow  a  premeditated  de- 
sign to  cover  up  the  title,  In  order  to  pre- 
vent Cooper  from  asserting  the  Invalidity 
of  the  tax  deed  until  after  It  was  five  years 
old,  and  that  nothing  short  of  extraordinary 
diligence  and  activity  on  bis  part  would 
have  disclosed  the  true  state  of  the  title. 
Penrose,  by  failing  to  place  his  deed  on 
record,  or  to  bring  notice  of  his  claim  un- 
der it  to  Cooper  prior  to  the  commencement 
of  the  action,  must,  I  think,  be  regarded  as 
a  purchaser  lis  pendens  and  bound  by  the 
proceedings  from  December  4,  1901,  the  date 
the  action  was  in  fact  commenced.  Smith 
V.  Worster,  59  Kan.  640,  642,  54  Pac.  676, 
68  Am.  St.  Rep.  385;  Dtley  v.  Fee,  33  Kan. 
683,  7  Pac.  555;  Caldwell  v.  Bigger,  76  Kan. 
49.  90  Pac.  1095. 

In  other  words,  as  to  Cooper,  the  title  and 
estate  of  Penrose  under  his  unrecorded  deed 
was  wholly  In  the  grantor,  the  Anthony  In- 
vestment Company.  Nor  can  there  be  any 
doubt  that  Cooper,  as  defendant  In  the  pres- 
ent action,  may  rely  for  a  defense  upon  the 
same  claim  he  asserted  as  plaintiff  In  the 
former  action.  The  controversy  Is  between 
the  same  parties,  and  exactly  the  same  ques- 
tions are  involved.  Myers  v.  Coonradt,  28 
Kan.  212,  216.  The  tax  deed  being  void  on 
Its  face  (Penrose  v.  Cooper,  71  Kan.  720,  81 
Pac.  489,  84  Pac.  115),  Penrose's  title  fails. 

The  judgment  should  be  reversed  and  the 
cause  remanded,  with  directions  to  enter 
Judgment  for  the  defendant 


(86  Kan.  764) 

GRIST  T.  SUTTON. 
(Supreme  Court  of  Kansas.    March  9,  1912.) 

(Bynabu$  by  the  Court.) 

Appeai,  and  Ebrob  (S  1002*)— Review— Con- 
flicting Evidence. 

A  judgment  supported  by  a  verdict  re- 
turned by  a  jury  after  determining  a  disputed 
<]ue8tion  of  fact  upon  competent,  material,  and 
conflicting  evidence,  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  !{  8935-3937;  Dec.  Dig.  | 
1002.»] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  W.  J.  Grist  against  Charles  E. 
Sutton.  Judgment  for  plaintlfF,  and  defend- 
•ant  appeals.    Affirmed. 

James  A.  Troutman  and  Stone  &  McDer- 
imott  for  appellant  E.  D.  McKeever,  for 
•appellee. 


WEST,  J.  The  defendant  advertised  a 
sale  of  pedigreed  swine,  the  catalogue  men- 
tioning Baroness  Queen  as  sired  by  Baron 
Masterpiece.  The  plaintiff  attended  the  sale, 
bought  Baroness  Queen  for  $200,  and  after- 
wards discovered  that  she  was  not  sired  by 
Baron  Masterpiece,  but  by  a  different  and 
less  desirable  animal,  and  sued  for  return  of 
his  money.  The  defendant  admitted  a  mis- 
take In  the  published  pedigree,  but  alleged 
that  the  auctioneer  and  others  announced 
such  mistake  at  the  sale,  and  that  the  correct 
pedigree  would  be  furnished  to  the  pur- 
chaser later.  This  the  plaintiff  denied,  and 
on  this  there  was  a  sharp  conflict  of  testi- 
mony ;  the  jury  finding  in  favor  of  the  plain- 
tiff. The  defendant  appeals,  and  Ms  sole 
complaint  Is  ttiat  the  verdict  was  contrary  to 
the  evidence. 

We  have  read  the  testimony  set  forth  In 
the  abstract,  and  a  verdict  for  either  party 
would  have  been  well  sustained  thereby.  It 
is  argued  that,  as  the  evidence  on  the  part 
of  the  defendant  was  positive  that  such  an- 
nouncement was  made,  and  that  on  the  part 
of  the  plaintiff  was  merely  that  such  an- 
nouncement was  not  beard,  the  former  so 
overwelghs  the  latter  as  to  leave  the  ver- 
dict without  support  The  plaintiff  testified 
that  be  was  at  the  sale  all  day,  and  there 
was  nothing  said  about  the  pedigree  being 
wrong;  that  he  did  not  know  of  tbe  error 
until  some  time  afterward.  On  cross-exam- 
ination, he  stated  that  if  any  announcement 
was  made  he  did  not  hear  it  although  he 
was  sitting  about  25  feet  from  the  auctioneer, 
where  he  remained  during  the  entire  sale. 
Similar  testimony  was  given  by  other  wit- 
nesses. 

The  Jury  having  determined  a  disputed 
question  of  fact  upon  conflicting  evidence, 
we  find  no  error  in  the  judgment  based  upoa 
such  verdict;  and,  as  we  cannot  retry  such 
question  of  fact,  the  judgment  is  affirmed. 
AU  the  Justices  concurring. 


(86  Kan.  7S2) 
OTtfALLET  et  al.  v.  BOARD  OF  COM-RS  OF 

RILEY  CODNTT  et  aL 
(Supreme  Court  of  Kansas.     March  9,  1912.) 

(Byllalui  iy  the  Court.) 
TowNB  (f  4tt*)— PuBuo  Aid  —  Statutokt 

Provisions  —  "Railboad"  —  "Railboad 

Company." 

The  words  "railroad"  and  "railroad  com- 
pany," as  used  in  section  1,  c.  142,  Laws  of 
1877,  and  in  amended  section  1,  c  183,  I^wa 
of  1887  (section  7027,  Gen.  Stat  1909),  do  not 
mean  "street  railway,"  "electric  street  rail- 
way," or  an  intemrban  company  such  as  is  de- 
scribed in  the  petition  in  this  case. 

[Ed.  Note. — For  other  cases,  see  Towns,  Ont 
Dig.  f$  81-84;   Dec.  Dig.  J  40.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  5899-5909;  vol.  8,  pp.  7777, 
7778.] 
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Api)ea1  from  TOstrlct  Court,  Riley  Cotmty. 

Action  by  George  W.  O'Malley  and  others 
against  the  Board  of  County  Conimlsaloners 
of  Riley  County  and  others.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeal.  Re- 
versed and  remanded. 

J.  V.  Humphrey  and  F.  L.  Williams,  for 
ttppellants.    Robt.  J.  Brock,  for  appellees. 

SMITH,  J.  The  voters  of  OKden  township, 
Riley  county,  as  appears  by  the  petition,  had 
regularly  voted  to  make  a  subscription  to  the 
capital  stock  of  the  "Manhattan  City  &  In- 
tenirban  Railway  Company"  to  the  amount 
of  $10,000.  The  appellants,  conceded  to  be 
voters  and  taxi)ayers  of  Ogden  township,  filed 
their  petition  in  the  district  court  of  Riley 
county  for  a  temporary  injunction  'to  re- 
strain the  appellees,  the  county  and  township 
officers  named,  from  making  such  subscrip- 
tion. The  application  was  presented  before 
the  judge  of  the  district  court,  all  parties 
appearing,  the  case  was  submitted  on  the 
verified  petition,  neither  jwrty  ofterlng  ad- 
ditional evidence,  and  the  application  was 
denied. 

The  petition  alleges,  with  others,  the  fol- 
lowing facts:  "Plaintiffs  further  say  that 
the  said  defendant,  The  Manhattan  City  & 
Interurban  Railway  Company,  is  a  street 
railu-ay  organized  and  Incorporated  under 
the  laws  of  the  territory  of  Arizona;  that 
said  railway  company  was  so  incorporated 
in  Arizona  on  the  2.Sth  day  of  October,  1908, 
and  by  the  terms  of  Its  articles  of  incorpo- 
ration was  empowered  to  construct  and 
operate  an  electric  »treet  raihray  system  in 
the  city  of  Manhattan,  Riley  county,  Kan., 
and  In  any  other  city  or  cities,  or  county  or 
counties.  In  the  state  of  Kansas;  and  that  a 
copy  of  said  articles  of  Incorporation  is  here- 
to attached,  marked  'Exhibit  A,'  and  made 
a  part  of  this  amended  petition.  Further, 
plaintiffs  say  that  thereafter  in  the  month 
of  November,  1908.  said  railway  company  ap- 
plied to  the  charter  board  of  the  state  of 
Kansas  for  authority  to  engage  in  business 
In  the  state  of  Kansas  as  a  foreign  corpora- 
tion in  the  business  the  nature  and  char- 
acter of  which  was  to  construct  and  operate 
an  electric  xtreet  railway  system  in  the  city 
of  Manhattan,  Riley  county,  Kan.,  and  in 
any  other  city  or  cities,  or  county  or  coun- 
ties, in  the  state  of  Kansas ;  that  said  ap- 
plication was  on  the  20th  day  of  November, 
1008,  approved  by  the  charter  board  of  the 
state  of  Kansas,  which  was  duly  Indorsed 
u|)on  said  application.  A  copy  of  said  ap- 
plication with  all  Indorsements  thereon  is 
hereto  attached  and  marked  'Exhibit  B'  and 
made  a  part  of  this  amended  petition.  It  is 
the  purpose  and  intention  of  said  defendant 
railway  company,  in  seeking  and  procuring 
the  aforesaid  subscription  of  said  township, 
to  use  the  same  and  the  proceeds  thereof 
In  building,  constructing,  and  maintaining  an 
electric  street  railKay,  operated  by  electric 


power  from  Manhattan  to  and  through  said 
Ogden  township,  and  plaintiffs  allege  that 
all  of  the  said  proceedings  have  been  car- 
ried out  with  the  Intention  on  the  part  of  all 
persons  interested  therein,  including  ail  of 
the  defendants  herein,  of  using  such  sub- 
scription and  the  proceeds  of  the  bonds  to 
be  Issued  thereunder  for  the  purpose  of 
building,  constructing,  and  maintaining  an 
elccti-ic  street  railway,  operated  by  electric 
power,  from  Manhattan,  Kansas,  to  said 
Ogden  township." 

The  statute  applicable  Is  section  7027,  Gen. 
Stat.  1909.  being  chapter  142,  Laws  of  18T7, 
as  amended  by  section  1,  c.  183,  liaws  of 
1887.  It  reads:  "Whenever  two-fifths  of  the 
resident  taxpayers  of  any  county  or  two- 
fifths  of  the  resident  taxpayers  of  any  mu- 
nicipal township  shall  petition  in  writing 
to  the  board  of  county  commissioners,  or 
whenever  two-flftiis  of  the  resident  taxpayers 
of  any  incorporated  city  shall  petition  the 
mayor  and  council  of  such  city  to  submit 
to  the  qualified  voters  of  such  county,  town- 
ship or  city  a  proposition  to  subscribe  to  the 
capital  stock  of  or  to  loan  the  credit  of  such 
county,  township  or  city  to  any  railroad  com- 
pany constructing  or  proposing  to  construct 
a  railroad  through  or  Into  such  county,  town- 
ship or  city,  the  county  commissioners  for 
such  county  or  township  or  the  mayor  and 
council  for  such  city  shall  cause  an  election 
to  be  held  to  determine  whether  such  sub- 
scription or  loan  shall  be  made:  Provided, 
no  county  shall  issue  under  the  provisions 
of  this  act  more  than  one  hundred  thousand 
dollars  and  an  additional  five  per  cent,  in- 
debtedness of  the  assessed  value  of  such 
county;  and  no  township  shall  be  allowed 
to  issue  more  than  fifteen  thousand  dollars 
and  five  per  cent,  additional  of  the  assessed 
value  of  the  property  of  such  township; 
and  in  no  case  shall  the  total  amount  of 
county,  township  and  city  aid  to  any  railroad 
company  exceed  two  thousand  dollars  per 
mile  for  each  mile  of  railroad  constructed  In 
said  county:  Provided  further,  that  a  second 
election  for  the  same  puri)ose  shall  not  be 
held  unless  upon  a  petition  of  a  majority  of 
the  legal  voters  of  such  county,  township  or 
city." 

The  petition  assigns  seven  reasons  why  the 
Injunction  should  be  granted,  but  It  is  con- 
ceded by  each  party  that  the  question  de- 
pends upon  the  following:  "The  said  defend- 
ant, the  Manhattan  City  &.  Interurban  Rail- 
way Company,  Is  a  street  railway  company, 
and  Is  not  a  'railroad'  company  within  the 
meaning  of  the  statutes  of  Kansas,  under 
which  the  said  election  was  called,  the  said 
proceedings  maintained  and  conducted,  and 
under  which  it  Is  proposed  to  issue  said 
bonds  and  make  said  subscription." 

There  was  no  confiict  in  the  evidence. 
The  sole  question  for  the  court  to  consider 
was  whether  the  statute  as  amended  In 
1887  can  now  be  applied  to  a  railroad  of  the 
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klud  described  In  the  petition,  and  authorize 
tbe  subscription  by  the  township  to  the  cap- 
ital stock  thereof  pursuant  to  the  election. 
That  railroads  of  the  character  of  the  one  in 
question  could  not  have  been  in  contempla- 
tion at  the  time  of  the  last  amendment  to 
the  statute  prior  to  the  commencement  «t 
this  action,  viz.,  in  1887,  Is  certain.  There 
were  no  such  railroads  in  the  state  at  that 
time.  We  take  judicial  cognizance  of  the 
accuracy  of  the  following  statement:  "The 
first  electric  railway  in  the  state  was  built 
In  Topeka  In  1888-89.  The  Rapid  Transit 
Company  had  a  street  railway  line  here,  op- 
erated by  steam  motors.  These  were  not  sat- 
isfactory, so  the  line  was  wired  and  electric 
equipment  put  in.  At  the  time  Topeka  had 
the  longest  electric  railway  in  the  United 
States." 

We  also  take  Judicial  notice  of  develop- 
ments in  the  years  since  1887,  and  that  the 
words  "railroads,"  as  applied  to  the  ordina- 
ry tralBc  roads,  and  "street  railways,"  as 
applied  to  such  roads  as  are  and  were  de- 
signed and  employed  only  In  the  carriage  of 
passengers  in  the  cities  and  towns,  have  a 
somewhat  different  significance  now  than  the 
same  words  had  in  1887.  Tet  the  general 
character  of  each  Is  still  distinguishable. 
The  Interurban  railroad,  the  functions  of 
which  are  to  be  performed  by  the  railroad  in 
question  through  Ogden  township,  has  ac- 
quired in  a  measure,  but  only  In  part,  the 
characteristics  of  each  of  the  two  former 
classes  of  railroads.  Here  lies  the  difficulty 
in  this  case.  That  generically  the  word 
"railroad"  includes  all  roads  upon  which  the 
carriages  or  cars  have  wheels  adapted  to 
run,  and  which  in  operation  do  run  upon 
metallic  rails,  is  conceded.  The  term  in- 
cludes tramways  used  in  mining;  it  Includes 
railroads  in  which  the  propelling  power  is 
steam,  electricity,  the  horse  or  mule,  and 
even  those  upon  which  push  cars  are  pro- 
pelled by  men.  In  1887  the  use  of  the  un- 
qualified word  "railroad"  was  certainly  gen- 
erally understood  to  refer  to  the  then  ordi- 
nary steam  propelled  traffic  railroad.  Elec- 
tricity is  now  the  propelling  power  upon 
some  railroads  not  otherwise  essentially  dif- 
ferent in  construction  or  function.  The  lat- 
ter, however,  are  generally  designated  as 
"electric  lines"  or  "electric  roads."  There 
can  be  no  question,  then,  that  the  words 
"railroad"  and  "railroad  company,"  at  the 
time  of  the  enactment  of  the  statute  in  ques- 
tion, meant  the  ordinary  steam  railroad  of 
general  traffic. 

We  are  cited  to  several  cases  in  which  in- 
terpretation is  given  of  the  words  "railroad" 
and  "street  railroad"  as  depending  upon  the 
power  used,  and  other  special  distinctions. 
Other  cases,  including  Hannah  v.  Metropoli- 
tan Street  Ry.  Co.,  81  Mo.  App.  78,  are  de- 
cided with  reference  to  the  object  to  be  sub- 
served or  the  duty  Imposed  by  the  statute  In 
question,  the  reason  for  and  purpose  of  the 


statute.  Farther  than  this,  tlie  decisions  are 
of  little  assistance  here. 

As  a  judicial  interpretation  by  this  court 
of  the  word  "railroad,"  we  are  referred  to 
State  V.  Cain,  69  Kan.  186,  76  Pac.  443,  in 
which  it  was  decided:  "The  willful  break- 
ing of  the  window  of  a  street  car  in 
use  upon  a  street  railway  is  not  a  viola- 
tion of  any  of  the  provisions  of  section 
2098,  General  Statutes  of  1901."  The  materi- 
al part  of  the  section  (2098)  in  question  in 
that  case  Is:  "Every  person,  who  shall  will- 
fully •  •  •  break  •  •  •  (or)  injure 
•  •  •  any  •  *  •  car  •  •  •  which 
is  now  or  which  may  hereafter  be  in  use  upon 
any  railroad  in  this  state  •  *  •  shall  on 
conviction  thereof  be  punished."  Again,  in 
the  same  case,  it  Is  said:  "The  authorities 
generally  hold  that  street  railways  are  not 
included  In  the  word  'railroads,*  and  the  pro- 
visions of  the  statute  of  the  different  states 
concerning  railroads  have  not  been  held  to 
include  street  railways." 

We  have  examined  the  numerous  cases 
cited,  and  others,  pro  and  con,  and  feel  fully 
justified  In  reaffirming  the  above  statement 
of  this  court.  In  the  various  decisions  of 
this  court,  without  exception  so  far  as  the 
writer  has  been  able  to  discover,  the  word 
has  been  used  in  the  same  sense  when  no 
word  extending  the  meaning  has  been  used 
in  connection  therewith. 

Section  4,  c.  238,  Laws  of  1911,  seems  to  be 
a  legislative  construction  that  railroad  com- 
panies, street  railroad  companies,  and  sub- 
urban or  Interurban  companies  are  distinc- 
tive organizations.  It  reads:  "The  term 
'common  carriers,'  as  used  in  this  act,  shall 
include  all  railroad  companies,  express  com- 
panies, street  railroads,  suburban  or  interur- 
ban railroads,  sleeping  car  companies,  freight 
line  companies,  equipment  companies,  pipe 
line  companies,  and  all  persons  and  associa- 
tions of  persons,  whether  incorporated  or  not, 
operating  such  agencies  for  public  use  in  the 
conveyance  of  persons  or  property  within 
this  state."  See,  also.  Railroad  Co.  t.  Rail- 
road Commissioners,  73  Kan.  168,  84  Pac.  755. 

As  indicating  that  section  7027,  at  the  time 
the  aid  in  question  was  voted,  referred  only 
to  steam  railroads  as  formerly,  it  may  be 
noted  that  the  section  was  amended  by  sec- 
tion 1,  c.  242,  Laws  of  1911,  to  include  "a 
railroad  operated  by  steam,  electricity  or  oth- 
er power."  Before  the  extension  of  munic- 
ipal aid  to  an  enterprise  that  is,  at  most, 
only  quasi  public,  Is  sustained  by  the  court, 
it  should  clearly  appear  that  it  is  authorized 
by  statute.  In  all  the  statutes  authorizing 
municipal  aid  to  railroads,  a  maximum  limit 
to  the  extent  of  such  aid  is  specified.  The 
maximum  limit  in  the  statute  in  question 
may  reasonably  be  presumed  to  have  some 
relation  to  the  aggregate  cost  of  the  railroad 
vtlthln  the  specified  territory.  It  is  within 
common  knowledge  that  the  difference  iu  the 
cost  per  mile  of  constructing  and  equipping. 
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the  ordinary  traffic  railroad  and  the  like  cost 
of  a  street  or  Intemrban  railroad  is  so  great 
that  it  does  not  seem  reasonable  that  the 
Legislature  Intended  the  same  provision 
should  apply  to  the  three  different  systems. 
The  order  of  the  judge  at  chambers  Is 
reversed,  and  the  case  Is  remanded  for  fur- 
ther proceedings  in  accordance  with  the 
views  herein  expressed.  All  the  Justices 
concurring. 

(86  Kan.  770) 

NOI/TE  T.  KANSAS  CITY  LONG-DIS- 
TANCE TELEPHONE  CO. 
(Supreme  Court  of  Kansas.     March  9,  1912.) 

(SvUabut  ly  the  Court.) 

Mandamus   (§   190*)  —  Costs  —  Attorney's 

Fees. 

Und^r  the  facts  found  upon  the  trial  of 
this  action  in  mandamus,  it  was  not  error  for 
the  court  to  render  judgment  against  the  ap- 
pellant for  damages  and  custa;  the  damages 
being  the  sum  reasonably  expended  by  appel- 
lee as  attorne.v's  fees  for  the  prosecution  of 
the  actios. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  H  438-443;   Dec.  Dig.  i  180.»] 

Appeal  from  District  Court,  Montgomery 
County. 

Action  by  Ruth  Nolle  against  the  Kan- 
sas City  Long-Dlstance  Telephone  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Eldward  II.  Chandler,  for  appellant. 
Banlcs  &  Berteushaw,  for  appellee. 

SMITH.  J.  There  is  no  dispute  about  the 
facts  In  this  case.  The  only  question  pre- 
sented for  consideration  is  whether  the 
Judgment  rendered  against  the  appellant  for 
950,  being  the  amount  appellee  had  expend- 
ed for  attorney's  fees  in  bringing  the  action, 
is  legal. 

The  appellant  was  a  public  service  tele- 
phone corporation.  The  appellee's  dwelling 
bouse  was  connected  with  the  wires  of  the 
appellant,  and  there  was  nothing  to  prevent 
the  company  from  rendering  her  service,  as 
It  furnished  such  service  to  others  similarly 
situated.  The  company  had  at  one  time  fur- 
nished the  appellee  telephone  service  in  the 
same  house,  but  for  a  time  she  vacated  the 
Itouse  and  rented  it  to  a  tenant.  During 
this  time  the  company  bad  removed  the  tele- 
phone. After  her  reoccupancy  of  the  dwell- 
ing house,  she  tendered  the  company  pay- 
ment for  its  service  for  three  months  In  ad- 
vance, and  requested  appellant  to  reinstall  a 
telephone  in  the  house  and  to  resume  the 
service.  This  the  company  refused  to  do. 
Thereafter  the  appellee  employed  attorneys, 
wlto  prepared  and  filed  hex  verified  petition, 
motion,  and  affidavit  for  a  peremptory  writ 
of  mandamus,  and  duly  served  notice  upon 
appellant  that  the  petition  would  be  present- 
ed for  allowance  to  the  Judge  of  the  district 


at  his  chambers  in  the  city  of  Independence 
on  August  30,  1910.  Thereafter,  on  the  day 
prior  to  the  date  set  for  the  hearing,  the 
company  reinstated  a  telephone  in  the  dwell- 
ing house  of  appellee,  and  thereafter  con- 
tinued to  render  proper  service.  The  hear- 
ing of  the  case  before  the  judge  at  cham- 
I>er8  was  continued  for  hearing  before  the 
district  court.  At  the  time  set  for  hearing 
before  the  court,  both  parties  appeared,  the 
case  was  tried,  and  the  court  made  findings 
of  fact  and  rendered  judgment  as  follows: 

"That  in  order  to  procure  from  the  said 
defendant,  the  Kansas  City  Long-Distance 
Telephone  Company,  telephone  service,  It  be- 
came and  was  necessary  for  her  to  employ 
counsel  and  to  file  In  this  court  her  petition, 
affidavit,  and  motion  asking  for  peremptory 
writ  of  mandamus  against  said  defendant, 
the  Kansas  City  Long-Distance  Telephone 
Company,  and  to  serve  notice  upon  the  said 
Kansas  City  Long-Distance  Telephone  Com- 
pany, that  upon,  to  wit,  the  30tb  day  of 
August,  1910,  she  would  present  to  Hon.  T. 
J.  Flannelly,  Judge  of  the  Fourteenth  judi- 
cial district  of  Kansas,  at  his  chambers  at 
Independence,  Kan.,  at  9  o'cioclt  on  said  day, 
her  said  petition,  affidavit,  and  motion  asii- 
ing  for  a  peremptory  writ  of  mandamus 
against  the  said  defendant,  the  Kansas  City 
Long-Distance  Teleiihone  Company,  requir- 
ing said  defendant  to  furnish  her  telephone 
service,  as  it  furnishes  to  persons  similarly 
situated  in  the  city  of  Independence,  Kan., 
and  that  In  order  to  bring  about  this  result 
the  said  plaintiff  employed  Banics  &  Berteu- 
shaw, attorneys  at  law,  to  prepare  and  file 
her  petition,  affidavit,  and  motion  and  pre- 
sent said  cause  to  the  said  Judge  at  his 
chambers,  thereby  incurring  an  indebtedness 
in  the  sum  of  ?50,  and  that  prior  to  the  ac- 
tion this  said  defendant,  the  Kansas  City 
Long-Distance  Telephone  Company,  failed  to 
install  for  plaintiff  a  telephone  in  her  said 
dwelling  and  to  furnish  her  telephone  serv- 
ice such  as  was  furnished  to  persons  sim- 
ilarly situated.  She  was  and  Is  damaged  in 
the  sum  of  $50.  Wherefore  it  is  by  the  court 
ordered,  considered,  decreed,  and  adjudged 
that  said  plaintiff  have  and  recover  of  and 
from  the  said  defendant,  the  Kansas  City 
I»ng-Distance  Telephone  Company,  the  sum 
of  $50,  her  damages  sustained  herein,  and 
her  costs  expended  at  $10;  said  sum  of  $50 
being  awarded  to  the  said  plaintiff  as  at- 
torney's fees  for  said  attorneys,  Banks  & 
Berteushaw,  in  this  action.  Hereof  let  exe- 
cution issue.  To  all  of  which,  except  the 
amount  of  said  attorney's  fee,  said  defend- 
ant, the  Kansas  City  Long-Distance  Tele- 
phone Company,  then  and  there  excepted  and 
excepts." 

Thereupon  the  appellant  filed  a  motion  for 
4  new  trial,  which  was  overruled. 

The  appellee  contends  that,  as  the  amount 
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loyolved  1>  leas  tfaan  $100  and  tbe  case  does 
not  fall  within  any  exception  to  the  rule  pre- 
scribed In  section  6161,  Gen.  Stat  1909  (Code 
Clr.  Proc.  i  666),  the  action  Is  not  appeal- 
able. Tme,  the  case  does  not  come  within 
any  of  the  exceptions:  but  It  la  aim  tme 
that  It  does  not  fall  within  the  general  rule 
therein  prescribed.  This  is  not  "an  action 
for  the  recovery  of  money."  Tbe  appeal  will 
not  be  dismissed. 

The  appellant  contends  that  th«  appellee 
did  not  recover  Judgment  in  tbe  action,  and 
therefore  could  not  recover  damages.  Of 
course,  it  is  intended  to  say,  as  is  the  fact, 
that  the  appellee  did  not  recover  a  JudgD^ont 
of  mandamus.  It  wonld  have  been  futile  to 
adjudge  that  an  act  should  be  done  which 
already  had  been  done.  The  bringing  of  the 
action  really  accomplished,  before  the  trial, 
the  result  demanded  by  tbe  appellee.  The 
court,  however,  found  that,  to  obtain  the 
relief.  It  was  necessary  for  appellee  to  bring 
the  action,  and.  In  substance,  that  the  allega- 
tions of  her  petition  were  tme.  The  appel- 
lant, in  effect,  confessed  the  appellee's  cause 
of  action  by  complying  with  the  appellee's 
demand  before  the  day  of  trial.  The  court 
also  found  that,  before  such  compliance,  the 
appellee  had  been  damaged  In  the  sum  of 
$50  paid,  or  contracted  to  be  paid,  to  her 
attorneys  by  reason  of  the  fact  that  the  ap- 
pellant had  refused  to  perform  its  obvious 
duty. 

Section  723  of  tbe  Civil  Code  (Gen.  St 
1900,  f  6319)  is  cited  as  the  only  authority 
for  rendering  a  Judgment  for  the  recovery 
of  damages  in  an  action  of  mandamus.  It 
reads:  "If  Judgment  be  given  for  plaintiff, 
he  shall  recover  the  damages  which  he  shall 
have  sustained,  to  be  ascertained  by  the 
court  or  Jury,  or  by  referees,  as  In  a  civil 
action,  and  costs ;  and  a  peremptory  manda- 
mus shall  also  be  granted  to  him  without  de- 
lay." The  only  question  is  whether  the  de- 
fendant in  such  an  action  can  defeat  the 
plaintiff's  right  to  recover  the  damages  he 
has  theretofore  suffered  by  complying  with 
the  demand  after  the  action  is  brought  and 
before  the  time  set  for  the  bearing  for  the 
peremptory  writ 

The  appellant  concedes  that  the  court  in 
its  discretion,  could  tax  the  costs  of  tbe 
proceeding  to  the  appellant.  In  McClure  v. 
Scates,  64  Kan.  282,  67  Pac.  856,  It  is  decid- 
ed that  tbe  plaintiff  in  such  an  action  may, 
"in  the  same  proceeding  and  as  a  part  of  his 
remedy,  recover  such  damages  as  he  has 
actually  sustained  through  the  wrongdoing 
of  the  defendants";  also  that  the  attor- 
ney's fees  and  other  expenses  necessarily  in- 
curred are  included  in  such  damages.  See, 
also,  Larabee  v.  Railway  Co.,  8S  Kan.  214, 
116  Pac.  90L  Indeed,  it  Is  quite  customary, 
in  original  actions  of  mandamus  in  this 
court  to  allow  the  petitioner.  If  successful, 
to   recover   attorney's   fees    and   other   ex- 


penses as  damages.  Tlite  does  not  nsnaliy 
appear  In  the  opinions  filed,  for  the  reason 
that  such  allowances  are  made,  after  th« 
decisions  are  filed,  upon  motion. 

It  is  tme  that  Judgment  was  not  rendered 
in  favor  of  the  appellee  for  one  part  of  the 
remedy  to  which  she  was  entitled,  for  the 
reason  before  stated.  But  the  findings  were 
tn  favor  of  the  appellee,  and  there  is  tbe 
same  authority  nnder  the  section  quoted  for 
the  court  to  ascertain  and  render  Judgment 
for  the  damages  sustained  as  there  is  for  as- 
sessing the  costs  against  the  appellant  and 
it  would  appear  to  be  a  travesty  on  Justice 
that  the  defendant  in  an  action  could  satisfy 
part  of  the  remedy  to  which  the  plaintiff 
was  entitled  and  thereby  prevent  tbe  recov- 
ery of  another  part. 

We  think  the  Judgment  of  the  court  is 
correct  and  It  la  affirmed.  All  the  Justices 
concurring. 

(gS  Kan.  em 
DYKES  T.  BOARD  OP  COM'RS  OF  STAF- 
FORD COUNTY. 

(Supreme  Court  of  Kansas.     March  9,  1912.) 

(Svllalu*  ly  the  Court.) 

1.  Health  ({  16*)— LiIabiuties  or  Cocirrr-^ 

Pl-KADINO. 

The  physician  attending  opon  a  family, 
several  members  of  which  were  sick,  believing 
tbe  malady  to  be  diphtheria,  tbe  health  officer 
believing  otherwise,  called  In  consultation  the 
plaintiff  (the  health  officer  being  invited  bat 
tailing  to  attend),  who  diagnosed  the  cases, 
and  found  tbe  patients  suffering  from  diph- 
theria. The  plaintiff  quarantined  the  family, 
administered  antitoxin,  and  gave  general  in- 
structions for  the  treatment  and  isolation  of 
the  cases  and  of  the  family,  and  for  the  protec- 
tion of  the  public  against  the  spread  of  uie  dis- 
ease. The  county  has  a  poor  farm,  but  one 
with  no  facilities  or  conveniences  for  Isolating 
or  quarantining  persons  suffering  from  conta- 
gious or  infectious  diseases.  He  presented  his 
bill  for  $15,  alleged  to  be  a  reasonable  com- 
pensation, to  the  cotmty  board,  who  refused  to 
pay.  Held,  that  as  the  pleading  showed  that 
the  services  were  performed  upon  the  re- 
quest of  the  attending  physician  who  had  n» 
authority  to  bind  the  county,  and  failed  to 
show  refusal  or  inability  on  the  part  of  the  af- 
flicted family  to  pay,  a  cause  of  action  was  not 
stated. 

[Kd.  Note. — For  other  cases,  see  Health, 
Cent  Dig.  tS  13,  14;  Dee.  Dig.  {  16.*] 

2.  PAtrpms  (I  39*)— LiABiuTT  or  Cotrwrr. 

A  county  having  a  poor  farm  with  no  fa* 
duties  or  conveniences  for  operating  upon  or 
caring  for  persons  without  friends  or  money, 
suffenng  from  catalepsy,  appendicitis,  or  brok- 
en collar  bone.  Is  liable  for  the  reasonable  val- 
ue of  services  and  treatment  afforded  sach  per- 
sons, not  inhabitants,  upon  the  order  of  tbe 
mayor  or  the  acting  mayor  of  a  city  of  the 
third  class  within  sach  county. 

[Bd.  Note. — ^For  other  cases,  see  Paupers, 
Cent  Dig.  H  162-179;    Dec.  Dig.  {  39.*] 

3.  PAirpiBS  (I  88*>— OvKBSEEB  or  THE  Poo»- 
Matob  or  CiTT. 

Under  section  5561,  Gen.  St  1909,  the 
mayor  or  acting  mayor  of  a  city  of  the  third 
class  Is  deemed  to  be  an  overseer  of  the  poor 
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with  pi>ver  In  cases  of  CTnergency  to  bind  the 
county  by  (rantiiiK  or  ordering  such  temporary 
relief  for  a  person,  not  an  inhabitant,  lyiuf 
sick,  or  in  distress  without  friends  or  money, 
as  the  nature  of  the  case  may  require;  the 
intention  of  the  Legislature  and  the  duty  of 
the  connty  being  to  succor  such  afflicted  so- 
journer, rather  than  to  delay  action  for  the  ob- 
servance of  formalities. 

[Ed.  Note— For  other  cases,  see  Paupers, 
Cent.  Dig.  U  16^179;   Dec.  Dig.  i  39.«] 

Appeal  from  District  Court,  Stafford 
County. 

Action  by  J.  P.  Dykes  against  the  Board 
•f  County  Commissioners  of  Stafford  Conn- 
ty. From  a  Judgment  for  defendant,  plain- 
tiff appeals.     Reversed  and  remanded. 

T.  W.  Moseley,  for  appellant  Ray  H. 
Benis  and  John  S.  Dawson,  Atty.  Gen.,  for 
appellee. 

WEST,  J.  Dr.  J.  P.  H.  Dykes  sued  the 
board  of  county  commissioners  of  Stafford 
county,  and  an  objection  to  testimony  was 
sustained  as  to  the  second,  third,  fourth, 
and  seventh  causes  of  action,  from  which 
ruling  he  appeals.  In  the  second  It  was  al- 
leged: That  Dr.  Hart  was  health  oflBcer  of 
the  county,  and  was  called  on  by  another 
doctor  to  diagnose  a  case,  and  they  dis- 
agreed. The  other  doctor  called  In  the 
plaintiff  for  a  consultation  which  the  health 
oflScer,  though  notified,  did  not  attend.  The 
plaintiff,  like  the  other  doctor,  pronounced 
the  case  diphtheria,  from  which  four  chil- 
dren in  one  family  were  suffering.  He 
quarantined  the  family  at  their  home,  ad- 
ministered antitoxin,  and  gave  general  In- 
structions for  the  treatment  and  isolation 
of  the  cases  and  of  the  family,  and  for  the 
protection  of  the  public  against  the  spread 
of  the  disease.  That  a  reasonable  and  cus- 
tomary compensation  for  the  services  of 
the  plaintiff  is  $15,  which,  on  presentation 
to  the  board,  was  disallowed. 

The  third  cause  of  action  alleged:  That 
a  young  man  named  McFadden,  a  sojourner 
at  St.  John,  not  an  Inhabitant  or  resident 
«f  Stafford  county,  was  found  unconscious, 
and  without  friends  or  money.  That  the 
mayor  of  the  city  examined  Into  the  case, 
and  found  that  McFadden  was  likely  to  suf- 
fer unless  Immediate  action  was  taken,  and 
that  under  the  direction  of  the  mayor  as 
overseer  of  the  poor,  and  the  county  attor- 
ney, McFadden  was  ordered  to  be  taken  to 
the  plaintiff's  hospital  at  Stafford  for  treat- 
ment, there  being  no  hospital  at  St  John, 
and  no  place  where  the  patient  could  be 
properly  looked  after.  That  McFadden  was 
brought  to  the  hospital  and  cared  for,  such 
care  being  reasonably  worth  |15  and  the 
necessary  expense  75  cents;  the  bill  for 
$15.75  being  approved  by  the  mayor,  and 
payment  by  the  county  board  refused. 

The  fourth  cause  of  action  alleged  that 
on  verbal  complaint  to  the  acting  mayor  and 


overseer  of  the  poor  6f  the  city  of  Stafford 
that  a  boy  about  16  years  of  age,  not  an 
inhabitant  of  the  city  or  county  of  Stafford, 
was  lying  sick  therein,  without  friends  or 
money,  and  likely  to  suffer,  the  overseer  ex- 
amined into  the  case,  and  In  writing  au- 
thorized the  plaintiff  to  take  charge  of  the 
boy  and  provide  him  with  the  treatment 
which  he  should  believe  necessary  to  pre- 
serve life  and  health,  and  to  present  a  rea- 
sonable bill  to  the  county  commissioners 
for  his  services.  That,  upon  receipt  of  such 
order,  the  plaintiff  examined  the  boy,  and 
found  him  suffering  from  appendicitis,  had 
him  removed  to  his  hospital,  and  success- 
fully performed  upon  him  an  operation 
which  was  Immediately  necessary;  bis  life 
being  In  danger.  That  the  boy  remained  In 
the  hospital  a  week  and  six  days,  plaintiff 
attending  upon  him  and  furnishing  his  reg- 
ularly employed  nurses  to  attend  him. 
That  a  reasonable  compensation  for  the 
operation  Is  $150  and  for  the  hospital  serv- 
ices $45,  a  bill  for  which  amount  was  ap- 
proved by  the  mayor  and  disallowed  by  the 
board.  That  it  would  have  been  an  act  of 
Inhumanity  to  wait  until  the  board  could 
have  been  called  In  to  Investigate  the  case 
and  have  It  attended  to. 

The  seventh  cause  of  action  alleged:  That 
on  complaint  to  the  mayor  of  St  John  that 
one  R.  L.  Mills,  not  an  Inhabitant  of  the 
dty  or  of  the  state,  without  friends  or  mon- 
ey, was  suffering  from  a  broken  collar  lK>ne, 
and  liable  to  suffer  if  immediate  care  was 
not  taken  of  him,  the  mayor  Investigated, 
and  found  the  complaint  true,  and  verbally 
ordered  Mills  to  be  taken  to  plaintiff's  hos- 
pital for  treatment  where  he  was  taken, 
and  the  necessary  operation  performed  and 
the  fracture  reduced.  That  a  reasonable 
compensation  for  plaintiff's  assistance  tn 
the  operation  Is  $10,  and  for  the  use  of  the 
operating  room  and  attendance  of  the  nurs- 
es $15,  and  for  the  care  of  the  patient  $10, 
amounting  to  $35,  $15  Of  yrhldx  was  after- 
wards paid  by  Mills.  That  a  bill  for  the 
remaining  $20  was  approved  by  the  mayor, 
and  presented  to  the  board  and  disallow- 
ed. The  petition  also  alleged  that  Stafford 
county  has  a  poor  farm,  but  with  no  facil- 
ities or  conveniences  for  the  isolation  of 
persons  who  have  contracted  contagious  and 
Infections  diseases,  nor  necessary  conven- 
iences or  facilities  for  caring  for  and  nurs- 
ing persons  suffering  from  certain  diseases, 
and  no  operating  room  or  facilities  for  per- 
forming the  operations  mentioned.  That 
In  each  of  the  cases  it  would  have  been 
greatly  dangerous  to  the  public  health  or 
an  act  of  inhumanity  to  wait  until  the 
board  could  have  been  called  for  the  pur- 
pose of  authorizing  the  services  of  a  phy- 
sician. 

[1]  As  to  the  second  cause  of  action,  no 
statute   is  pointed   out  directly    fixing  Ua- 
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bility,  but  the  case  of  Ilawtborue  t.  Chero- 
kee Count}-,  79  Kan.  29o,  99  Pac.  598,  Ls 
referred  to.  It  was  there  held  that  a 
health  officer  appointed  by  a  county  local 
board  of  health  having  knowledge  of  any 
infe<.'tlou8  or  contagious  disease  Is  required 
Immediately  to  exercise  and  maintain  super- 
vision of  such  case,  and  see  that  It  Is  prop- 
erly cared  for  and  Isolated;  that  the  pow- 
er to  care  for  such  diseased  persons  im- 
plies authority  to  contract  for  medical  a.s- 
slstance  and  nursing  In  an  emergency  which 
requires  immediate  action,  and  that  the 
county  board  has  authority  to  examine  and 
make  reasonable  allowance  for  such  servic- 
es. The  plaintiff  was  employed  by  a  health 
officer  to  nurse  several  smallpox  patients  in 
a  family  which  had  been  quarantined  by 
the  direction  of  a  health  officer  to  prevent 
the  spread  of  the  disease.  The  officer  found 
and  decided  that  the  persons  needed  im- 
mediate attention,  and  that  it  would  be  an 
act  of  inhumanity  to  delay  action  until  a 
meeting  of  the  board  could  be  held.  The 
trial  court  sustained  a  demurrer  to  the  pe- 
tition on  the  ground  that  It  did  not  state  a 
cause  of  action,  and  should  have  stated  that 
the  persons  were  unable  to  pay,  that  the 
county  had  no  poor  farm,  and  that  the  de- 
fendant had  promised  to  pay  for  the  serv- 
ices. But  it  was  held  that  it  could  not  be 
presumed  that  the  county  had  the  necessary 
conveniences  for  isolating  smallpox  patients, 
even  if  it  were  presumed  that  it  bad  a  poor 
farm;  that  the  county  Iward  had  control 
over  the  ordinary  expense  of  the  county 
and  authority  to  examine  and  settle  all  ac- 
counts chargeable  against  it,  and  determine 
whether  the  services  were  properly  render- 
ed under  competent  authority  and  their  rea- 
sonable value,  but  that  a  previous  employ- 
ment by  order  of  the  board  itself  was  not  a 
condition  precedent.  The  court  quoted  from 
Smith  v.  Com'rs  of  Shawnee  County,  21 
Kan.  669:  "That  an  enlightened  liberality, 
as  well  as  a  cautious  prudence,  would  jus- 
tify the  commissioners  in  making  a  reason- 
able appropriation  for  the  services." 

The  statute  (sections  8074  to  8084,  Uen. 
Stat.  1909)  provides  that,  whenever  any  phy- 
sician shall  know  or  have  reason  to  believe 
that  any  person  whom  he  is  called  to  visit 
or  any  person  within  his  knowledge  without 
the  care  of  a  physician  is  sick  with  diphtheria, 
he  shall  immediately  give  notice  to  the  near- 
est board  of  health  officer,  and,  if  the  case 
occur»  in  his  own  practice,  he  shall  at  once 
placard  the  house;  that  any  municipal  or 
county  board  of  health  or  health  officer  hav- 
ing knowledge  of  any  infectious  or  conta- 
gious disease  within  their  jurisdictiou  shall 
immediately  exercise  and  maintain  a  super- 
vision over  such  case  during  its  continuance, 
seeing  that  it  is  properly  cared  for,  and  that 
the  provisions  of  the  act  as  to  isolation,  re- 
striction of  communication,  placarding,  quar- 
antining, and  disinfection  are  duly  enforced. 
Such  health  officer  Is  required  to  confer  with 


the  attending  ptiysician,  and  all  persons  sick 
with  contagious  or  infectious  disease  dan- 
gerous to  the  public  health  are  to  be  proi>- 
erly  isolated  and  properly  quarantined.  It 
is  made  the  duty  of  every  physician  in  at- 
tendance upon  any  person  thus  afflicted  to 
notify  the  proper  health  officer  when  the 
premises  are  ready  for  disinfection,  so  that 
the  same  may  be  properly  disinfected  under 
the  direction  of  the  health  officer  or  stwue 
other  person  under  his  authority.  Section 
4,  art.  7,  of  the  state  Constitution,  requires 
that  "the  respective  counties  of  the  state 
shall  provide  as  may  be  prescribed  by  law, 
for  those  inhabitants,  who  by  reason  of  age. 
infirmity,  or  other  misfortune,  may  have 
claims  upon  the  sympathy  and  aid  of  socie- 
ty." While  the  legislative  deparfinent  of  the 
government  is  thus  required  by  the  primal 
and  supreme  authority  of  the  people  to  pro- 
vide for  inhabitants,  the  lawmaking  body 
has,  with  a  commendable  spirit  of  humanity, 
made  It  the  duty  of  overseers  of  the  poor  on 
complaint  made  by  them  "that  any  person 
not  an  inhabitant  of  their  to-n-nshlp  or  city 
is  lying  sick  therein,  or  in  distress  without 
friends  or  money,  so  that  he  or  she  is  likely 
to  suffer,  to  examine  into  the  case  of  .such 
person,  and  grant  such  temporary  relief  as 
the  nature  of  the  same  may  require;  •  •  • 
and  the  board  of  county  commissioners  of  the 
proper  county  at  any  meeting  of  such  board 
shall  examine  all  claims  arising  under  the 
provision  of  this  section,  and  If  found  rea- 
sonable shall  direct  the  same  to  be  audited 
and  paid  out  of  the  county  treasury."  Gen. 
Stat.  1909,  i  5561.  This  provision  was  en- 
acted in  1862,  and  in  1877  It  was  held  In 
Comm'rs  of  Pottawatomie  County  v.  Morrall, 
19  Kan.  141,  143,  that  a  physician  and  sur- 
geon who  furnished  medical  and  surgical  at- 
tendance to  a  person  in  distress,  not  an  in- 
habitant of  the  township  in  wUlch  he  was 
found  lying  sick  without  friends  or  mon^, 
under  the  direction  and  employment  of  aa 
overseer  of  the  board  of  such  township,  was 
entitled  to  reasonable  compensation  for  bis 
services,  and  that,  upon  refusal  of  the  coun- 
ty board  to  pay,  an  appeal  might  be  taken 
to  the  district  court  and  payment  enforced. 
It  was  there  said  that,  if  the  overseers  of 
the  poor  are  absolutely  helpless  officially  to 
grant  temporary  relief  in  such  cases,  then 
they  can  only  imitate  the  example  of  tbe 
Levite  who  passed  by  on  the  other  side.  In 
Smith  V.  County  of  Shawnee,  21  Kan.  OOB, 
while  it  was  held  that  such  service  rendered 
to  residents  of  the  township  did  not  render 
liable  a  county  maintaining  a  poorbouse 
under  a  strict  construction  of  the  statute, 
still  in  closing  the  opinion  It  was  said:  "We 
cannot  forbear  the  remark  that  tbe  circum- 
stances were  apparently  such  as  ought  in 
the  first  instance  to  hare  called  for  some 
provision  by  the  county  commissioners,  and 
that  an  enlightened  liberality,  as  well  as  a 
cautious  prudence,  would  justify  the  com- 
missioners in  making  a  reasonable  approprl- 
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ntlon  for  the  services  and  supplies,  although 
rendered  and  furnished  without  their  pre- 
rlous  sanction  and  direction."  In  Stevens  v. 
Miami  County,  6  Kan.  App.  438,  441,  49 
Pac.  75*8,  799,  it  was  held  that  the  discretion 
to  determine  whether  or  not  a  sick  and  in- 
digent person,  not  an  inhabitant,  found  with- 
in a  county  can  he  safely  and  properly  sent 
to  the  county  where  his  settlement  exists, 
rests  with  the  township  trustee  as  overseer 
of  the  poor,  and,  when  upon  investigation 
and  inquiry  he  determines  that  aid  should 
be  extended  and  orders  it,-  the  county  is 
bound  for  services  rendered  upon  anch  or- 
der. It  was  said  that  our.  poor  laws  are 
comprehensive  and  confer  considerable  au- 
thority and  discretion  upon  the  overseers  of 
the  poor.  "The  important'  fact  Ja  that  the 
trustee  of  Ten  Mile  town.ship  found  her  in 
his  township,  and  It  is  very  probable  that 
she  was  then  In  such  a  condition  that  hu- 
mane- considerations  Influenced  him  to  de- 
cide against  her  removal.  The  presuroptioR 
that  public  oiBcers  perform  their  duties  to 
the  best  of  their  ability  rmis  Just  as  strongly 
in  favor  of  a  township  trustee  as  in  the  case 
of  a  county  commissioner." 

TbB  allegations  as  to  the  second  cause  of 
action  being  taken  as  true,  we  have  this  sit- 
uation: The  local  health  officer  did  not  be- 
lieve the  case  was  diphtheria,  but  the  attend- 
ing physician  did.  The  plalntitF  upon  con- 
Kultation,  determined  that  It  was.  The  plain- 
tiff proceeded  to  do  precisely  what  the  law 
made  it  the  duty  of  the  health  otUcer  to  do 
by  way  of  protecting  the  public  from  its 
spread.  The  plaintiff,  not  being  a  volunteer, 
but  answering  the  call  of  the  attending  phy- 
sician, acted  promptly  and  properly,  and,  in 
BO  far  at  least  as  his  services  tended  to  such 
protection,  a  moral  obligation  exists  for  bis 
reasonable  compensation.  However,  it  is  not 
alleged  that  the  family  were  unable  or  un- 
willing to  pay  for  the  services  of  the  plain- 
tiff, and,  not  being  called  into  the  case  by 
any  one  having  authority  to  bind  the  county, 
it  cannot  be  said  that  the  trial  court  erred  in 
sustaining  a  demurrer  to  this  cause  of  ac- 
tion; the  county  board  tiaving  seen  fit  to  re- 
fuse payment. 

[2,3]  As  to  the  remaining  causes,  substan- 
tially the  only  defense  made  is  that  the  or- 
der was  not  made  by  the  mayor  and  council, 
but  by  the  mayor  alone.  It  is  true,  as  argued 
by  the  defendant,  that  the  statute  (section 
iS38,  Gen.  Stat.  10U9)  makes  the  mayor  and 
council  of  the  incorporated  cities  and  town- 
ship trustees  of  the  several  townships  over- 
seers of  the  poor,  but  section  5539  provides 
that  "every  mayor  and  council  of  the  cities 
and  trustee  of  the  townships  shnll  be.  design 
nated  overseers  of  the  poor,"  and  common 
sense  and  common  humanity  dictate  that  this 
language  shall  be  given  a  practical  and  work- 
able construction.  It.  does  not  accord  with 
the  promptings  of  humanity  expressed  in  the 
(Constitution  and  In  the  statutes  and  felt 
by  the  citizens  of  this  state  to  bold  that, 


before  an  emergency  case  can  be  cared  for, 
a  meeting  of  the  mayor  and  council  must 
be  called,  and  action  taken  by  the  Joint  body. 
In  actual  practice  the  mayor  acts  as  overseer 
of  the  poor,  and  has  for  time  out  of  mind. 
The  language  of  section  .5361  is  referred  to: 
"That  it  shall  be  the  duty  of  the  overseers  of 
the  poor  on  complaint  made  to  them  •  »  • 
to  grant  such  temporary  relief  as  the  nature 
of  the  same  may  require."  This  applies  to 
all  overseers,  city  and  township,  and  does 
not  compel  a  holding  that  in  a  city  only  the 
mayor  and  council  together  can  act.  Sec- 
tion 5557  provides  that  "the  overseers  of  the 
poor  In  each  to-wnship  and  city  shall  be  en- 
titled to  receive  each,  three  dollars  per  day 
for  each  and  every  day  during  which  they 
shall  be  necessarily  employed  in  the  dis- 
charge of  their  several  duties."  Without 
deciding  whether  the  mayor  and  council  act- 
ing as  one  body  are  entitled  to  one  per  diem 
for  time  devoted  to  their  duty  as  overseer, 
or  to  three  dollars  a  day  for  each  mem- 
ber when  actually  performing  such  duty, 
we  are  constrained  to  hold  that  in  the  ca.ses 
under  consideration  the  mayor  In  the  two 
instances,  and  the  acting  mayor  in  the  other, 
acted  lawfully  as  overseers  of  the  poor,  and 
that  the  orders  given  were  binding  on  the 
county,  entitling  the  plaintiff  to  a  reasonable 
compensation. 

The  important  underlying  principle  is  that 
the  duty  rests  upon  the  county  to  provide 
for  Just  such  cases.  While  the  preliminary 
complaints  and  orders  are  made  a  proper 
basis  for  the  allowance  of  expense,  it  was 
not  intended,  and  should  not  be  held,  that 
the  accomplishment  of  the  main  object  is  to 
be  frustrated  by  the  mere  failure  to  comply 
technically  with  some  preliminary  line  of 
procedure.  The  Appellate  Court  of  Illinois 
held  that  a  physician  rendering  medical  aid 
to  persons  injured  by  an  explosion,  the  emer- 
gency being  such  as  to  warrant  immediate 
action,  could  recover  from  the  county  board 
without  showing  a  previous  request  or  au- 
thority. County  of  Madison  v.  Haskell,  63 
lU.  App.  657,  661.  It  was  contended  that,  as 
no  authority  was  received  from  the  overseer 
of  the  poor,  no  recovery  could  be  had,  but  it 
was  shown  that  the  overseer  was  absent  from 
the  state,  that  the  relief  furnished  by  the 
physician  was  to  persons  burned  in  a  rail- 
road collision  between  a  passenger  train  and 
a  freight  train  carrying  tanks  of  oil  and 
gasoline  which  were  ignited.  The  court  said: 
"These  people  were  entitled  to  medical  aid, 
if  it  could  be  had,  on  the  instant  and  at  the 
county's  expense."  In  Robblns  v.  Town  of 
Homer,  95  Minn.  201,  204,  103  N.  W.  1023, 
1024,  a  surgeon  who  relieved  a  [«uper  suf- 
fering from  an  accident  which  required  im- 
mediate attention  was  permitted  to  recover 
from  the  town,  although  not  previously  re- 
quested to  furnish  such  relief.  If  was  held 
that,  under  such  circumstances  of  urgent 
necessity  that  humanity  and  decency  admlt- 


Digitized  by 


Google 


111« 


121  PAOIFIO  BEFOBTEB 


(Kaa. 


ted  of  no  dd«7,  tb«  law  would  Imply  a  prom- ' 
Ise  to  pay  without  proof  of  such  promise 
when  there  was  an  expectation  of  reimburse- 
ment, aoAlogouBly  to  the  line  of  decisions 
holding  that  one  who  furnishes  means  of 
burial  may  recover,  although  no  reqnest 
comes  from  the  person  legally  liable.  It  was 
said:  "The  duty  to  provide  for  the  poor 
thus  Imposed  by  statute  was  undoubtedly  In- 
tended to  regulate  the  obligation,  rather  than 
to  permit  an  evasion  of  It"  In  Sheridan 
County  V.  Denebrlnk,  15  Wyo.  348,  89  Pat 
8,  9  L.  R.  A.  (N.  8.)  1234,  1238,  the  Supreme 
Court  of  Wyoming  decided  that,  notwith- 
standing the  statute  required  commissioners 
to  furnish  aid  In  certain  cases  "upon  notice 
thereof,"  the  county  was  liable  for  medical 
attention  rendered  when  Immediate  aid  was 
necessary  to  save  the  life  and  at  a  time 
when  the  commissioners  were  not  in  session. 
~The  notice  contemplated  is  not  for  the  pur- 
pose of  fixing  the  liability  of  the  county, 
*  *  *  but  to  enable  the  commissioners  to 
render  prompt  assistance  in  deserving  cases." 
The  Legislature  In  making  provision  for  aid- 
ing afflicted  sojourners  knew  as  all  practi- 
cal persons  know  that  In  cases  of  emergency 
celerity  rather  than  formality  of  action  Is 
essential,  else,  while  adjusting  and  applying 
the  ordinary  red  tape,  the  death  of  the  pa- 
tient may  end  the  need  for  human  succor. 

The  order  sustaining  the  objection  to  tes- 
timony under  the  third,  fourth,  and  seventh 
causes  of  action  is  reversed,  and  the  cause 
remanded  for  further  proceedings.  AU  the 
Justices  concurring.  


(U  Kan.  TSS) 

EDWARDS  ▼.  PTJTERBATTCn. 
(Supreme  Court  of  Kansas.     March  9,  1912.) 

(Syllabu*  ly  the  Court.) 

1.  EXECtnOBS  AND  Administratobs  (S  430*)— 
Actions— Individual  Liability. 

Tbe  general  rule  that,  where  an  action  is 
brought  against  an  executor  vr  administrator 
to  recover  upon  a  claim  for  which  be  is  or 
may  be  liable  individually,  the  use  of  the  words 
"executor"  or  "administrator"  In  the  plead- 
ings will  be  regarded  as  words  of  description, 
and  rejected  as  surplusage,  can  have  no  ap- 
plication to  a  case  where  it  conclusively  ap- 
pears from  other  facts  and  circumstances  that 
the  action  was  brought  against  tbe  person  in 
his  representative  capacity  alone, 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ti  1($83-1688; 
Dec.  Dig.  i  430.*] 

2.  ExECVTOBS  and  Aduinistrators  (i  453*) 

—ACTIONS— JUBISDICTION. 

Where  an  action  is  brought  against  a  non- 
resident executor  of  a  foreign  estate  to  re- 
cover commissions  claimed  to  be  owing  to  the 
plaintiff  for  the  sale  of  lands  in  Kansas  be- 
longing to  such  foreign  estate,  and  the  lands 
in  which  the  defendant  has  no  interest  other 
than  as  executor  are  attached  in  the  action  and 
service  obtained  upon  tbe  foreign  executor  by 
publication,  and  he  files  an  answer  defending 
for  the  estate,  the  court  acquires  no  jurisdic- 


tioB  to  render  a  judgment  agatnat  Mm  Individ* 

oally,  notwithstanding  the  allegations  of  the  pe> 
tition  or  the  fact  that  he  may  have  incurred  a 
personal  liability  to  the  plaintifC  on  the  claim 
sued  upon. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  1884-1908; 
Dec.  Dig.  I  453.*] 

Appeal  trom  District  Court;  Pawnee- 
County. 

Action  by  J.  O.  Edwards  against  Walter 
Puterbaugh,  executor  of  the  estate  of  Frank 
Frorer.  From  a  judgment  for  defendant^ 
plalntUC  appeals.    Affirmed. 

W.  H.  Vernon,  Sr.,  and  W.  H.  Yemon,  Jr., 
for  appellant  George  W.  Finney  and  Boa- 
coo  E.  Peterson,  for  appellee. 

PORTEB,  J.  One  Frank  Frorer,  a  real' 
dent  of  the  state  of  Illinois,  died  there  prior 
to  August  1,  1908,  and  at  the  time  of  his 
death  owned  a  section  of  land  In  Pawnee 
county,  Kan.  Walter  Puterbaugh,  the  ap- 
pellee, is  a  resident  of  the  state  of  Illinois, 
and  is  one  of  three  executors  of  the  Frorer 
estate.  In  June,  1909,  he  made  a  contract 
in  writing  through  correspondence  with  Ed' 
wards,  by  which  he  authorized  the  latter  ta 
list  the  land  for  sale  at  a  stated  price  and 
upon  a  certain  commission.  On  October  1» 
1909,  Edwards,  the  appellant,  found  a  pur- 
chaser for  the  land  on  terms  which  were  in. 
substantial  compliance  with  the  authority 
conferred  upon  him  by  the  correspondence,, 
and  notified  Puterbaugh,  who  refused  to 
carry  out  the  contract,  and  wrote  appellee 
that  the  land  had  been  disposed  of.  Ed- 
wards then  brought  this  action  against  Pu- 
terbaugh, executor  of  the  estate  of  Frank 
Frorer,  deceased,  to  recover  his  commission, 
and  attached  the  land  belonging  to  the  es- 
tate. He  obtained  service  upon  tbe  appel*- 
lee  by  publication.  The  appellee  filed  an  an- 
swer, setting  up  several  defenses,  Including- 
a  denial  of  authority  of  the  executors  to 
make  a  contract  for  the  sale  of  lands  be- 
longing to  the  estate.  The  cause  was  tried 
without  a  jury,  and  the  court  made  findings 
of  fact,  which  include  a  finding  that  there 
was  no  evidence  that  the  executors  had  au- 
thority to  sell  the  land  or  to  appoint  agents 
to  sell  it.  The  court  thereupon  rendered 
judgment  against  the  appellant  for  costs. 

[1]  It  is  claimed  that  the  court  erred  in 
overruling  a  motion  for  judgment  In  appel- 
lant's favor  on  the  findings,  and  in  overrul- 
ing a  motion  for  a  new  trial.  Tbe  appel- 
lant's contention  is  that  he  was  entitled  to 
a  judgment  against  Walter  Puterbaugh  per- 
sonally, notwithstanding  the  failure  of  proof 
to  warrant  a  judgment  against  him  as  ex- 
ecutor. In  the  brief  it  is  said  that  "there 
is  but  one  question,  practically,  involved  in 
this  case,  the  liability  of  the  appellee,  Wal- 
ter Puterbaugh,  individually,  for  the  services 
rendered  by   appellant,     *     •     •     and  the 
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right  of  appellant  to  recover  a  personal 
Judgment  against  said  appellee  nnder  tbe 
all^atlons  of  his  petition."  Authoritlea  are 
cited  to  the  effect  that  the  words  "executor 
of  the  estate  of  Frank  Frorer,  deceased,"  In 
the  caption  and  body  of  the  petition,  should 
be  construed  as  mere  words  of  description, 
and  should  be  rejected  as  surplusage.  And 
authorities  are  cited  which  hold  that,  where 
the  action  is  against  the  executor  or  admin- 
istrator, it  is  necessary  to  describe  him  "as" 
executor  or  "as"  administrator.  The  recent 
case  of  Brown  t.  Qninton,  80  Kan.  44,  102 
Pac.  242,  25  K  R.  A.  (N.  S.)  71,  18  Ann. 
Gas.  290,  is  relied  upon.  That  was  an  action 
against  an  administrator  brought  by  attor- 
neys employed  to  prosecute  a  suit  for  the 
estate.  It  was  held  that  the  claim  set  up  In 
the  petition  was  a  personal  one,  and  that  the 
word  "administrator,"  referring  to  defend- 
ant's official  character,  should  be  regarded 
as  descriptive,  and  rejected  as  surplusage. 

This  is  the  general  rule,  but,  like  most 
general  rules,  there  are  cases  where  it  can- 
not be  applied,  and  this  is  obviously  one 
"here  the  exception  obtains.  The  words 
"executor  of  the  estate  of  Frank  Frorer, 
deceased,"  cannot  in  the  present  case  be  re- 
garded as  mere  surplusage.  Other  circum- 
stances of  far  more  importance  conclusive- 
ly establish  the  fact  that  the  appellee  was 
sued  in  his  representative  capacity  alone. 
This  must  be  true,  irrespective  of  the  im- 
portance attached  to  the  use  of  the  words 
themselves  in  the  caption  and  body  of  the 
petition.  The  right  of  the  appellant  to  ob- 
tain service  upon  the  appellee  by  publica- 
tion depended  in  this  case  upon  whether  this 
was  an  action  "brought  against  a  nonresi- 
dent of  the  state  •  *  •  having  in  this 
state  property  •  •  •  sought  to  be  taken 
by"  the  provisional  remedy  of  attachment 
Civ.  Code  Proc.  i  78  (Gen.  St.  1009,  f  5671). 
The  appellee  owned  no  real  estate  or  other 
property  in  this  state,  and  the  court  ac- 
quired Jurisdiction  of  the  proceeding  in  rem 
or  quasi  in  rem  solely  because  the  action 
was  brought  for  the  purpose  of  appropriat- 
ing some  part  of  whatever  interest  he  held 
therein  as  executor.  The  rule  recognized  in 
the  Qulnton  Case  cannot  avail  the  appel- 
lant If  it  were  held  that  the  words  "ex- 
ecutor," etc.,  were  mere  words  of  descrip- 
tion, to  be  rejected  as  surplusage,  then  the 
court  had  no  Jurisdiction  to  proceed  against 
Walter  Puterbaugh  as  an  individual.  The 
moment  the  appellant  abandoned  the  pur- 
pose to  bold  him  liable  as  executor  and 
elected  to  proceed  against  him  individually, 
that  moment  the  court  lost  Jurisdiction  to 
render  any  Judgment  against  him. 

[2]  The  appellant  contends,  however,  that, 
when  the  appellee  filed  his  answer  and  en- 
tered a  general  appearance,  the  court  ac- 
quired Jurisdiction  over  him  for  all  purpos- 


es. The  appellee  was  obliged  to  appear  and 
defend  the  action  in  his  representative  ca- 
pacity to  prevent  a  Judgment  being  taken 
which  might  have  resulted  in  the  loss  of  the 
land  to  the  estate.  It  would.  Indeed,  be  an 
abuse  of  Judicial  process  to  permit  the  lands 
of  a  nonresident  estate  to  be  levied  upon 
and  attached  upon  service  by  publication, 
and,  when  the  foreign  executor  entered  an 
appearance  in  order  to  defend  the  action, 
then  to  allow  the  plaintiff  to  shift  the  ac- 
tion from  one  against  the  estate  to  an  ac- 
tion against  the  executor  individnally. 

The  Judgment  la  affirmed.  All  the  Justices 
concurring. 

(86  Kaa.  T«6> 

PENALOSA  STATE  BANK  v.  MURRAY 
et  al. 

(Supreme  Court  of  Kansas.     March  9,  1912.) 
(Bynabv  iy  the  Court.) 

CONVICBSION     (I   15*)—  RiaRTS    OF    tiEOATEES— 

LiiABrLiTT  OF  Land  to  Lien. 

Where  a  will  contain*  a  provision  purport- 
ing to  devise  real  estate  to  several  persons,  fol- 
lowed by  a  direction  that  it  be  sold  by  the  ex- 
ecutor and  that  the  proceeds  be  divided  equally 
among  them,  the  right  with  respect  to  such 
property  acquired  by  one  of  them  ia  subject  to 
the  lien  of  a  judgment  existing  against  him  at 
the  time  of  the  testator's  death. 

[Ed.  Note. — For  other  cases,  see  Conversion, 
Cent  Dig.  {{  28-«7.  62;   Dec.  Dig.  |  15.*] 

Appeal  from  District  Court,  Reno  County. 

Action  by  the  Penalosa  State  Bank 
against  James  F.  Murray  and  another.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Reversed  and  remanded,  with  directions. 

Fairchlld  &  Lewis,  for  appellants.  Prlgg 
&  Williams,  for  appellee. 

MASON,  3.  Samuel  Sallee  died  January 
20,  1909,  owning  the  tract  of  land  hereafter 
referred  to.  He  left  a  will,  all  the  material 
part  of  which,  aside  from  the  appointment 
of  executors,  was  comprised  In  these  two 
paragraphs: 

"I  devise  bequeath  and  give  to  my  beloved 
children,  Adresta  Blanchet,  Ellen  Moore, 
Mary  Devoe,  Delilah  Hafstrom,  Emma  Mur- 
rah  and  John  J.  Sallee  all  of  my  Homestead 
located  on  the  S.  W.  14  Sec.  28  Town  26 
Range  9  West  Reno  Co  Kans.  To  be  dispos- 
ed of  by  appraisement  or  Sale  and  all  mon- 
eys Received  from  Such  disposition  to  be 
divided  equaly  among  the  aboved  Persons  or 
their  legal  heirs. 

"All  the  Rest  and  Residue  of  my  Estate 
Real  Ic.  Personal  &  mixed  of  which  I  shall 
die  seized  &  possessed  or  to  which  I  shall  be 
entitled  at  my  decease  I  give  devise  and 
bequeath  to  be  equaly  divided  among  my 
above  named  children  or  their  legal  heirs." 

Prior  to  the  death  of  the  testator,  James 
F.  Murray  obtained  a  Judgment  against  Em- 
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ma  Murray,  under  her  present  name  of  E3m- 
ma  Corley,  which  Is  still  In  force.  In  June, 
1909,  Mrs.  Corley  transferred  to  the  Pena- 
losa  State  Bank  all  her  rights  of  every  char- 
acter acquired  under  the  will.  In  August, 
1909,  Murray  caused  an  execution  to  be  Is- 
sued upon  his  judgment,  under  which  he 
sought  to  sell  the  Interest  of  Mrs.  CJorley  in 
the  land  described,  claiming  that  at  the 
death  of  her  father  she  had  become  the  own- 
er of  an  undivided  one-sixth  thereof,  and 
that  the  lien  of  his  Judgment  at  once  at- 
tached thereto.  The  bank  procured  an  In- 
junction enjoining  the  sale  upon  the  ground 
tliat  under  the  will  Mrs.  Corley  acquired  no 
title  to  the  real  estate,  but  merely  a  right  to 
a  share  of  the  proceeds  of  its  sale,  which 
was  to  be  made  by  the  executors.  Murray 
appeals. 

Ordinarily,  where  land  is  directed  by  a 
will  to  be  sold,  the  proceeds  to  be  divided 
among  several  persons,  it  ia  regarded  as  con- 
verted into  personalty  at  the  Instant  of  death 
upon  the  principle  that  equity  regards  that 
which  ought  to  be  done  as  already  accom- 
plished, and  the  beneficiaries  are  conceived 
as  taking  personal  property,  instead  of  real 
estate.  In  that  situation  the  doctrine  has 
often  been  held  to  prevent  the  land  l)eing 
taken  in  execution  upon  a  judgment  against 
one  of  the  legatees  (9  Cyc.  861,  852),  al- 
though that  application  of  the  rule  is  refus- 
ed in  Indiana  (Comer  v.  Light  [Ind.]  93  N. 
E.  6«0 ;  Id.,  94  N.  E.  325).  A  distinction  is 
sometimes  made  where  the  sale  is  directed 
to  be  postponed  until  the  hapi>enlng  of  some 
event,  as  until  the  death  of  the  holder  of  a 
life  interest.  The  cases  t>earing  especially 
on  that  feature  of  the  matter  collected  in  a 
note  in  20  li.  R.  A.  (N.  S.)  65,  69,  illustrate 
the  conflict  of  opinion  upon  other  phases  as 
well.  A  distinction  has  been  made  between 
a  devise  to  an  executor,  with  directions  to 
sell  and  divide  the  proceeds,  and  the  confer- 
ring on  him  of  a  mere  naked  power  of  sale, 
with  directions  to  execute  it  in  that  manner. 
See  Williams  v.  Lobban,  206  Mo.  .S99,  104  S. 
W.  58,  and  cases  there  cited.  It  is  not  nec- 
essary to  attempt  to  reconcile  or  to  choose 
l)etween  the  various  views  that  have  re- 
ceived judicial  supi)ort.  The  theory  of  equi- 
table conversion  is  a  fiction  invented  to  pro- 
mote Justice  by  carrying  out  the  purpose  of 
the  testator,  and  it  should  be  applied  with 
that  puriiose  in  view.  We  think  that  here, 
upon  a  consideration  of  the  entire  instru- 
ment, it  is  evident  that  the  testator  Intend- 
ed that  upon  bis  death  his  children  should 
become  owners  of  the  land  devised,  that  they 
did  so,  and  that  the  Judgment  lien  attached 
to  the  interest  of  Mrs.  Corley. 

This  case  diflTers  from  any  of  those  in 
which  the  provision  of  a  will  directing  the 
sale  of  real  estate  has  been  held  to  effect  an 
equitable  conversion,  in  this :  Here  the  tes- 
tator expressly  devised  the  land  to  the  per- 
sons who  are  to  receive  the  proceeds.  While 
he  may  be  regarded  as  having  given  a  power 


of  sale  to  his  executors,  with  directions  to 
exercise  it,  he  gave  them  nothing  more.  He 
not  only  omitted  explicitly  to  vest  the  title 
in  them,  he  explicitly  vested  It  in  his  son 
and  daughters.  His  purpose  in  this  regard 
was  not  expressed  casually  or  incidentally, 
but  in  such  a  way  as  to  characterize  it  as 
the  matter  holding  the  first  place  in  hi« 
thoughts.  The  only  question  is  how  far  hia 
language  In  this  regard  is  to  be  regarded  as 
modified  by  what  followed.  The  inquiry  •". 
Just  what  did  he  mean  by  the  addition,  "To 
be  disposed  of  by  appraisement  or  sale  and 
all  moneys  received  from  such  disposition  to 
be  divided  equaly  among  the  aboved  persons 
or  their  legal  heirs"?  The  use  of  the  word 
"or"  suggests  that  by  "appraisement"  he  may 
have  meant  a  jmrtltion  by  agreement,  the 
resx>ectlve  sliares  to  be  made  equal  by  ap- 
praisement. Assuming,  however,  tiiat  "or" 
should  be  read  "and,"  the  intention  l>eing 
that  the  sale  sliould  be  made  by  the  execu- 
tors, the  result  is  much  the  same.  Even  on 
the  theory  of  an  equitable  conversion,  tlie 
persons  among  whom  the  proceeds  were  to 
be  divided,  being  the  same  persons  who  were 
entitled  to  the  property  If  It  were  regarded 
as  real  estate,  had  a  right  by  unanimous 
agreement  to  accept  it  in  kind,  and  thus 
avoid  a  sale.  9  Cyc.  85S.  They  could  there- 
fore by  united  action  tiave  divided  the  land, 
or  sold  it  themselves  and  divided  the  money. 
The  sole  restraint  placed  upon  them  by  the 
will,  the  only  restriction  that  left  their  rela- 
tion to  the  land  short  of  a  full  ownecshlp, 
was  this:  No  one  or  more  of  them — fewer 
than  all — could  maintain  an  action  for  par- 
tition, and  by  that  means  compel  either  a 
division  in  kind  or  a  judicial  sale.  Unless 
the  parties  in  Interest  should  agree  other- 
wise, a  sale  would  have  to  be  made  by  the 
executors.  On  account  of  this  limitation, 
their  control  of  the  land  fell  by  so  much 
short  of  complete  and  absolute  dominion. 
This  was  not  enough  to  prevent  their  being 
properly  regarded  as  the  owners  of  the  land. 
Holding  under  a  will  which  In  so  many 
words  devised  it  to  them,  their  enjoyment  of 
the  devise  being  burdened  by  only  so  slight  a 
condition,  they  could  not  fairly  be  said  to 
have  no  title  or  interest  in  it. 

The  statute  makes  a  judgment  a  lien  up- 
on the  "real  estate"  of  the  debtor  (Gen.  Stat. 
1909,  g  6011  [Code  Civ.  Proc.  i  416]),  and  that 
phrase  includes  "lands,  tenements  and  her- 
editaments, and  all  rights  thereto  and  in- 
terest therein,  equitable  as  well  as  legal." 
Gen.  Stat  1909,  f  9037,  subd.  8.  We  think 
the  equitable  if  not  the  legal  title  to  the 
land  was  in  the  testator's  children,  that  tlie 
Judgment  was  a  lien  upon  Mrs.  Corley's  in- 
terest, and  that  by  a  sale  thereunder  her 
rights  and  obligations  would  be  transferred 
to  a  purchaser. 

The  judgment  is  reversed  and  the  cause 
remanded,  with  directions  to  deny  the  in- 
junction against  the  sheriff's  sale.  All  the 
Justices  concurring. 
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TATLOB  ▼.  BABBITT  et  al. 

(Supreme  Court  of  Kansas.     March  9,  1912.) 

(Syllaiut  hv  the  Court.) 

1.  Taxation  (|  805*)— Tax  Titles— Quiitiho 
Title— Limitations. 

When  suit  to  auiet  title  against  a  tax  deed 
is  commenced  less  than  five  years  after  the  deed 
is  recorded,  but  the  tax  title  holder  and  parties 
who  claim  under  the  deed  are  not  made  defend- 
ants until  the  deed  is  more  than  five  .vears  old, 
it  will  be  entitled  to  the  protection  afforded  by 
the  five-year  statute  of  limitation. 

[Ed,  Note. — ^For  other  cases,  see  Taxation, 
Cent.  Dig.  U  1593-1597 ;   Dec.  Dig.  |  805.*] 

2,  Taxation  (§  704*)— Tax  Deed— Effect  op 
Pabtial  Invalidity. 

A  tax  deed  five  years  old,  which  purports 
to  be  for  several  tracts  of  land,  and  which  is 
void  as  a  conveyance  of  title  to  one  of  the  tracts 
by  reason  of  lack  of  description,  is  not  for  that 
reason  void  as  to  other  tracts  attempted  to  be 
conveyed  and  which  are  properly  described. 

[Ed.  Note.— For  other  cuues,  see  Taxation, 
Cent.  Dig.  §!  1510-1522;   Dec.  IMg.  $  764.*) 

8.  Taxation  (J  761*)— Tax  Deeds— Rbcitam. 
The  recitals  in  a  tax  deed  five  years  old  ex- 
amined, and  held  to  show  a  separate  sale  of 
each  tract,  and  the  amount  for  which  each 
was  sold  and  conveyed. 

[E!d.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  §S  1610-1513;   Dec.  Dig.  §  7«1.»] 

Appeal  from  Distrl<!t  Court,  Clark  County. 

Action  by  David  Taylor  against  William 
Babbitt  and  others.  From  the  Judgment, 
William  Babbitt  appeals.    AfBrmed. 

Francis  C.  Price,  for  appellant.  W.  W. 
Harvey,  H.  J.  Bone,  and  Robert  C.  Mayse, 
for  appellees. 

PORTER,  J.  This  is  a  suit  to  quiet  title 
to  12  tracts  of  land  In  Clark  county,  and 
was  commenced  November  27,  1905,  by  David 
Taylor  as  plaintiff  against  38  defendants. 
The  appellant  William  Babbitt  upon  his  own 
application  as  successor  in  interest  was  sub- 
stituted for  one  of  the  original  defendants 
and  filed  his  answer.  The  plaintiff  dismissed 
the  action  as  to  Babbitt,  who  thereupon  filed 
a  cross-petition,  In  which  he  sought  to  quiet 
title  to  three  of  the  tracts  Involved  in  the 
original  action.  The  plaintiff  filed  an  an- 
swer to  the  cross-petition.  The  suit  stood 
with  the  issues  joined  between  these  parties 
until  February  24,  1910,  when  the  appellant, 
by  leave  of  court,  madfe  Robert  B.  Campbell, 
H.  B.  Waldron,  and  the  Irrigation  Ix)an  & 
Trust  Company  defendants,  and  sought  to 
quiet  title  against  them.  Campbell  filed  an 
answer,  claiming  title  to  tract  No.  3.  H.  B. 
Waldron  answered  claiming  title  to  tract  No. 
2,  and  the  Young  Bros.  Cattle  Company,  ui»n 
its  application,  was  substituted  for  the  Irri- 
gation Loan  &  Trust  Company,  and  answer- 
ed, claiming  title  to  tract  No.  1.  The  case 
was  tried  before  the  court.  The  evidence 
disclosed  that  the  original  plaintiff,  David 
Taylor,  never  acquired  any  title  of  record 
to  the  real  estate.    The  court  made  findings 


of  fact  and  conclnslona  of  law  and  gave 
Judgment  against  Babbitt  in  favor  of  Wald- 
ron, Campbell,  and  the  Young  Bros.  Cattle 
Company  for  the  lands  claimed  by  them,  re- 
spectively.   Babbitt  appeals. 

The  appellant's  title  was  shown  to  be  ab- 
solute unless  it  is  defeated  by  a  tax  deed  to 
the  Irrigation  Loan  &  Trust  Company,  and 
subsequent  conveyances  to  the  appellees. 
Each  of  the  three  appellees  claim  to  own 
separate  tracts  under  different  conditions  as 
to  title.  The  Young  Bros.  Cattle  Company 
claim  title  to  160  acres  of  the  land  under  a 
quitclaim  deed  executed  and  delivered  Felv 
ruary  21,  1910,  from  the  Irrigation  Loan  & 
Trust  Company,  the  holder  of  the  tax  title. 
The  trust  company  was  made  a  party  de- 
fendant February  24,  1910.  It  is  a  nonres- 
ident, foreign  corporation,  and  on  March  19, 
1910,  entered  its  voluntary  appearance,  and 
filed  a  disclaimer  as  to  the  land  claimed  by 
the  Young  Bros.  Cattle  Company.  Previous 
thereto,  and  on  March  1,  1910,  the  appellant 
had  filed  an  afi3davlt  for  service  upon  the 
trust  comiwny  by  publication,  and  now 
makes  the  contention  that  the  Young  Bros. 
Cattle  Company  was  a  purchaser  lis  pendens 
because  the  entry  of  appearance  of  its  gran- 
tor on  March  19th,  when  the  appellant  was 
doing  everything  possible  to  obtain  service 
by  publication,  resulted  in  Jurisdiction  of  the 
trust  company  which  relates  back  to  Feb- 
ruary 24,  1910.  While  this  is  true  (Canaday 
V.  Davis,  79  Kan.  816,  101  Pac.  626),  still  the 
Young  Bros.  Cattle  Company  would  not  be  a 
purchaser  lis  pendens,  unless  the  appellant 
is  correct  in  his  further  contention  that  the 
cattle  company  acquired  no  interest  in  the 
lands  nntll  its  deed  was  recorded  March  4, 
1910.  The  court  rightly  held  that  It  acquir- 
ed title  February  21,  1910,  when  the  deed 
was  executed  and  delivered.  Babbitt  v. 
Johnson,  15  Kan.  252;  Cain  v.  Robinson,  20 
Kan.  456.  Upon  the  question  of  notice  the 
court  made  findings  as  follows: 

"(3)  The  plaintiff,  David  Taylor,  held  a 
contract  of  purchase  from  the  Irrigation 
I^an  &  Trust  Company  and  also  unrecorded 
deeds  from  that  company  with  the  names  of 
the  grantees  left  blank,  with  the  intention 
of  putting  the  name  of  the  purchaser  in  the 
deed  as  grantee  when  he  should  sell  some  of 
the  land.  The  plaintiff  had  nothing  of  rec- 
ord in  Clark  county  affecting  this  land,  ex- 
cept hl.s  petition  in  this  action  to  quiet  title. 

"(4)  The  petition  of  the  plaintiff  filed  did 
not  disclose  the  source  of  his  title,  nor  did 
the  answer  and  cross-petition  of  the  defend- 
ant Babbitt  which  he  filed  in  May,  1907,. 
disclose  bis  source  of  title. 

"(.5)  So  far  as  the  records  of  Clark  county 
showed,  the  Irrigation  Loan&Trutit  Company 
held  the  tax  title  until  the  deed  from  them 
to  Campbell  dated  February  9,  1905,  which 
was  delivered  some  time  In  1908,  and  record- 


•Por  other  cases  see  tame  topic  and  section  NUMBER  In  Dec.  DIs.  ft  Am.  Die  Kejr  No.  Series  &  Rep'r  iadexe» 
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ed  April  7,  1908.  Thte  deed  Is  one  that  had 
been  issued  to  the  plaintiff,  Taylor,  convey- 
ing that  tract  to  a  blanit  grantee  and  after- 
'wardB  filled  In  with  the  name  of  Mr.  Camp- 
bell as  grantee ;  and  the  deed  to  the  Young 
Broa  Cattle  Company  was  from  tbe  Irriga- 
tion Loan  &  Trust  Company,  dated  February 
21,  1910,  and  recorded  in  Tolume  7,  Q.  C.  D., 
at  page  315. 

"(6)  As  to  possession  of  the  land,  both  tiie 
plaintiff  and  the  defendant  Babbitt  allege 
that  the  lands  were  vacant  and  unoccupied 
when  the  suit  was  brought,  except  that  one 
tract  was  in  the  Campbell  pasture  and  the 
other  in  the  Messing  pasture,  but  the  cattle- 
men had  no  claim  then  on  the  land.  Judge 
Martin  leased  the  land,  one  tract  to  Messing 
and  the  other  one  later  to  Mr.  Campbell,  but 
he  leased  It  In  his  own  name  and  not  in  the 
name  of  Taylor.  So,  so  far  as  this  case  is 
concerned,  no  one  has  had  the  actual  posses- 
sion clulmiiig  to  own  the  land  for  five  years. 
The  laud  may  be  regarded  as  vacant  till 
after  the  deeds  were  acquired  by  Campbell 
and  the  Young  Bros.  Cattle  Company. 

"(7)  Mr.  Campbell,  the  purchaser  of  tracts 
2  and  3,  had  no  actual  notice  of  the  poiden- 
cy  of  this  action  when  he  purchased  the  land 
and  took  the  deed  from  the  Irrigation  Loan 
&  Trust  Company  In  April,  1908.  The  Young 
Bros.  Cattle  Company  had  no  actual  notice 
of  the  pendency  of  the  suit  when  It  took  title 
to  tract  No.  1  on  February  21,  1910,  unless 
notice  to  Mr.  Mayse,  his  attorney,  was  notice 
to  them,  by  which  they  would  be  bound. 
The  evidence  shows  that  Mayse  was  attorney 
for  the  Young  Bros.  Cattle  Company,  and 
that  he  took  title  in  other  lands  involved  in 
this  action  from  Mr.  Taylor  and  accepted 
deeds  from  blm,  or,  rather,  from  him 
through  Judge  Martin,  his  attorney,  that  had 
been  signed  by  the  Irrigation  Loan  ft  Trust 
Company,  and  that  he  carried  on  the  nego- 
tiations for  the  purchase  of  this  tract  with 
Judge  Martin." 

The  court  held  the  notice  not  sufficient  to 
make  the  purchase  subject  to  the  Judgment 
or  decree  In  the  suit  between  Taylor  and 
Babbitt  for  the  reason  that  the  Irrigation 
Loan  &  Trust  Company  was  not  a  party  to 
the  suit  when  the  conveyance  was  made. 

There  ie  a  claim  that  the  undisputed  testi- 
mony shows  actual  notice  to  the  Young  Bros. 
Cattle  Company  through  its  president,  but 
we  cannot  disturb  the  finding  made  upon 
oral  testimony  and  afterwards  approved  by 
the  trial  court  when  it  overruled  the  motion 
to  set  aside  finding  No.  7  as  being  contrary 
to  the  evidence.  The  appellee  Robert  B. 
Campbell  became  a  party  to  the  suit  Febru- 
ary 24,  1910.  He  filed  his  answer  and  cross- 
petition,  claiming  title  by  virtue  of  a  quit- 
claim deed  from  the  Irrigation  Loan  &  Trust 
Company,  dated  February  5,  1905,  and  re- 
corded April  7,  1908.  Upon  the  question  of 
Campbell's  notice  the  finding  of  the  court  is: 
"Mr.  Campbell,  the  purchaser  of  tracts  2  and 


3,  had  no  actual  notice  of  the  pendency  of 
this  action  when  he  purchased  the  land  and 
took  the  deed  from  the  Irrigation  Loan  tc 
Trust  Company  In  April,  1908."  The  appel- 
lant claims  that  this  does  not  amount  to  a 
finding  that  Campbell  had  no  notice  or 
knowledge  sufficient  to  put  him  upon  inquiry, 
and  cites  Stadel  v.  Aikins,  65  Kan.  82,  83, 
68  Pac.  1088,  where  it  was  said  in  the  opin- 
ion: "The  finding,  as  will  be  observed,  is  not 
that  he  bad  no  notice  of  the  lien,  but  it  is 
that  be  had  no  actual  knowledge  that  a  lien 
was  claimed  during  the  time  that  the  com 
was  being  hauled.  There  is  no  finding  that 
he  was  without  constructive  notice  of  the 
lien  before  a  sale  was  consummated."  In 
that  case  the  court  construed  the  effect  of 
the  statute  giving  the  landlord  a  lien  upon 
the  crops  for  rent,  and  authorizing  him  to 
recover  from  the  purchaser  of  the  crop  "with 
notice  of  the  lien."  Following  ScuUy  v. 
Porter,  57  Kan.  322,  46  Pac.  313,  It  was  held 
that  a  purchaser  without  actual  knowledge 
of  a  landlord's  lien  may  have  notice  of  facts 
sufficient  to  put  him  upon  inquiry  which,  if 
pursued,  would  disclose  the  fact  of  the  lien. 
The  finding  of  the  court  Is  that  Campbell 
did  not  have  actual  notice  of  the  pendency 
of  the  action  prior  to  taking  his  conveyance. 
The  record  title  stood  In  his  grantor.  He 
held  the  land  under  a  lease  obtained  from 
F.  L.  Martin,  who,  according  to  Campbell's 
testimony,  he  understood  to  be  acting  for  the 
owner.  The  quitclaim  deed  had  been  execut- 
ed in  February,  1906,  with  no  grantee's  name 
Inserted  and  was  left  with  Martin,  who  sold 
the  land  to  Campbell,  and  In  writing  author- 
ized the  grantee's  name  to  be  Inserted  when 
the  deed  was  delivered  In  1908.  Campbell's 
testimony  is  that  he  did  not  know  anything 
of  the  suit  brought  by  David  Taylor  until  he 
purchased,  and  that  Martin  never  Informed 
him  that  Taylor  bad  any  Interest  In  the 
land.  Under  these  circumstances,  it  Is  diffi- 
cult to  see  what  facts  he  had  knowledge  of 
which  could  be  said  to  put  him  upon  Inquiry, 
or  to  suggest  ocaislon  for  asking  Martin  who 
the  owner  of  the  land  was.  We  think  the 
finding  of  the  court  must  be  upheld,  and  that 
upon  the  findings  Campbell  was  not  a  pur- 
chaser lis  pendens.  He  was  bound  by  the 
proceeding  only  from  the  time  he  became  a 
party. 

It  Is  conceded  that  appellee  H.  B.  Wal- 
dron  was  not  a  purchaser  Us  pendens.  He 
acquired  his  title  by  a  conveyance  from 
Campbell  executed  April  1,  1909.  The  ap- 
pellant contends  that  Waldron  Is  not  an  in- 
nocent purchaser  for  the  reason  that  be 
had  not  completed  his  purchase  at  the  time 
he  became  a  party  to  the  suit,  and  because 
at  the  time  of  the  trial  he  still  held  a  part 
of  the  purchase  money.  The  court  rightly 
held  that  as  Campbell,  from  whom  Waldron 
purchased,  had  no  notice  of  the  action,  the 
latter  was  not  ttound  by  It  He  acquired 
whatever   title   Campbell    held,   and,   since 
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Campbell  was  not  a  .purchaser  lis  pendens, 
Waldron  acquired  a  title  unaffected  by  the 
suit 

[1]  The  tax  deed  being  more  than  iOve 
years  old  when  the  tax  title  holder  and  the 
appellees  became  parties  to  the  suit,  it  Is 
entitled  to  the  protection  afforded  by  the 
flve-year  statute.  Gibson  v.  Freeland,  77 
Kan.  460,  94  Pac.  782.  Was  It  rold  on  Its 
face?  It  contains  the  following  redtal: 
"Whereas  at  the  place  aforesaid  F.  M. 
Oage,  having  offered  to  pay  the  whole 
amount  of  taxes,  Interest  and  cost  then  due 
and  remaining  unpaid  on  said  tracts  No. 
to  wit:  Which  was  the  least  quan- 
tity bid  fbr  the  payment  of  the  said  sum 
having  been  made  by  him  to  the  said  treas- 
urer. The  said  property  was  stricken  off 
to  him  at  said  price  set  opposite  above  in 
due  course  of  sale  as  the  same  were  reach- 
ed and  certificate  of  sale  Issued  to  him  for 
said  tracts." 

[2]  Appellant  claims  that,  since  no  tracts 
are  described  after  the  words  "to  wit," 
it  necessarily  follows  that  all  the  lands 
first  described  were  bid  in  by  F.  M.  Oage. 
We  think  the  ambiguity,  at  least  so  far  as 
the  tracts  in  controversy  are  concerned,  dis- 
appears when  the  other  portions  of  the  deed 
are  examined.  After  reciting  that  "certifi- 
cate of  sale"  was  Issued  to  Oage  for  "said 
tracts,"  it  states  that  he  assigned  "said  cer- 
tificates" to  the  Irrigation  Loan  &  Trust 
Company.  The  deed  then  recites  that  one 
of  the  tracts  was  struck  off  to  S.  F.  Bow- 
man, who  assigned  his  certificate  of  sale  to 
the  same  assignee,  and  then  follows  a  re- 
cital that:  "Fred  W.  Casner  having  offered 
to  pay  the  whole  amount  of  taxes.  Interest, 
and  costs  then  due  and  remaining  unpaid  on 

said  tracts  No.  to  wit:    (6)  NW  % 

of  Sec.  31—30—22  the  sum  of  17.22.  •  •  » 
(10)  N  %  of  NE%  SW%  of  NE%  NW% 
of  8E^  of  Sec.  17—33—25  the  sum  of  |8.10 
•  *  *  Which  was  the  least  quantity  bid 
for  and  payment  of  the  said  sum  having 
been  paid  by  him  to  the  said  treasurer  the 
said  property  was  stricken  off  to  him  at 
said  price  set  opposite  above  in  due  course 
of  the  sale  as  the  same  was  reached  and 
certificate  of  sale  issued  to  him  for  said 
tracts."  This  is  followed  by  a  recital  that 
Fred  W.  Casner  duly  assigned  "said  certifi- 
cate of  sale  to  the  property  aforesaid"  (de- 
scribing the  five  tracts  by  number)  to  the 
Irrigation  lyoan  tc  Trust  Company.  The 
recitals  in  the  deed  that  tract  No.  4  was  bid 
in  by  Bowman  and  tracts  6,  6,  8,  10,  and 
12  were  sold  to  F.  W.  Casner  demonstrate 
that  tracts  1  and  3  were  all  that  were  sold 
to  Gage.  While  tracts  1  and  2  are  not  re- 
ferred to  in  the  description  of  the  land  of- 
fered for  sale;  the  tracts  In  which  the  land 
in  controversy  are  Included  are  properly 
Idoitlfled.  The  ambiguity  in  respect  to 
tracts  1  and  2  In  no  way  affects  the  sale 


and  conveyance  of  tracts  5  and  10,  In  which 
are  included  the  lands  in  controversy.  The 
trial  court,  though  expressing  some  doubt  as 
to  its  validity,  upheld  the  deed  in  view  of 
the  necessary  inferences  and  presumptions 
to  which  It  is  entitled  after  being  of  record 
five  years,  and  construed  the  recitals  to 
mean  that  a  part  of  the  land  was  bid  In 
by  Gage,  a  part  by  Bowman,  and  the  other 
tracts  by  Casner,  and  that,  before  the  time 
arrived  for  deed,  the  lands  bought  in  by  Gage 
and  Bowman  had  been  redeemed.  This  ex- 
planation of  the  deed  seems  to  be  as  plausi- 
ble as  any  that  can  be  suggested.  The  deed, 
so  far  as  it  affects  the  land  involved  here, 
must  be  held  valid. 

[3]  The  appellant  objects  to  the  deed  be- 
cause of  the  recital  that  "certificate,"  In- 
stead of  "certificates,"  Issued  to  Casner. 
The  reasonable  inference  is  that  the  plural 
"s"  was  omitted  by  a  mistake,  and  the  re- 
cital should  l>e  given  the  same  effect  as 
though  it  had  read  "certificates."  It  Is  the 
duty  of  the  county  treasurer  to  issue  sepa- 
rate certificates  (Le  Compte  ▼.  Smith,  82 
Kan.  543,  108  Pac.  810),  and  the  presump- 
tion is  that  he  did  this. 

The  recitals  which  we  have  quoted  supra 
show  without  any  room  for  controversy  that 
there  was  a  separate  sale  of  each  tract 
Trust  Co.  T.  Davis,  76  Kan.  639,  92  Pac. 
707;  Le  Compte  v.  Smith,  82  Kan.  543,  108 
Paa  810.  A  number  of  minor  objections 
are  raised  to  the  deed,  but  they  are  not 
deemed  of  sufficient  importance  to  affect  the 
validity  of  a  deed  which  has  been  of  record 
five  years. 

We  find  no  error  in  the  record,  and  the 
Judgment  will  be  afllrmed.  All  the  Justices 
concurring. 


(M  Kan.  68$) 
OREBR  et  al.  v.  DAVIS  MBRCANTILB  CO.f 
(Supreme  Court  of  Kansas.     March  9,  1912.) 

(Syllahut  iy  the  Court.) 

1.  EviDsncK    (S  123*)— Res   6EST.a— Anias- 

BIBIUTT. 

Two  parties  have  a  conversation,  result- 
ing in  the  delivery  of  personal  property  from 
one,  the  owner  thereof,  to  the  other.  One, 
the  owner,  testifies  to  such  language  used  as 
would  constitute  a  sale;  the  other  denies  tbU, 
and  testifies  to  language  that  would  constitute 
•  bailment  oaly.  Held,  that  the  evidence  of 
other  witnesses  of  acts  done  and  statements 
made  by  the  latter  soon  after  he  acquired,  and 
wiiile  he  wag  in  possession  of,  the  property, 
no  change  of  circumstances  affecting  his  in- 
terests having  occurred,  are  admissible  as  a 
part  of  the  res  gestn,  as  characterizing  liis 
possession  and  corroborating   his  testimony. 

[Ed.  Note.— For  other  cases,   see  Evidence, 
Cent.  Dig.  {|  861-363;    Dec.  Dig.  {  123.*] 

2.  Apfsal  ano  Ehbob  (i  289*)— Pbesbntino 

SuESTioiTS  IR  Tbial  Coubt— Motion  vob 
Kw  Tbial. 

Where  rulings  of  a  trial  court,  sustaining 
objections  to  questions  asked,  result  in  ez- 
dnding  testimony.  It  is  not  snfficlent  to  jus- 
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tify  a  reversal  that  it  be  made  to  appear  that 
the  rnltngs  are  erroneous;  but  it  must  also 
appear  that  the  error  is  prejudicial.  For  this 
purpose,  a  motion  for  a  new  trial  must  be 
filed  and  the  proposed  evidence  produced,  aa 
provided  in  the  Civil  Code,  §  307  (Gen.  St. 
1909,  S  5001). 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  1696;    Dec.  Dig.  $  289.*] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  John  W.  Greer  and  others,  part- 
ners as  Greer  Bros.  &  McKnIght  Canning 
Company,  against  the  Davis  Mercantile  Com- 
pany. From  a  judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

Edwin  D.  McKeever,  Lee  Monroe,  and  W. 
S.  Roark,  for  appellant.  J.  B.  Larimer  and 
Chas.  F.  Silencer,  for  appellees. 

SMITH,  J.  The  appellant  company, 
through  a  broker  In  Kansas  City,  ordered  a 
car  load,  consisting  of  850  cases,  of  standard 
tomatoes  from  the  appellees,  a  copartner- 
ship doing  business  at  Marshfleld,  Mo.  The 
shipment  was  made,  and  reached  Topeka  In 
bad  condition;  a  large  percentage  of  the 
cans  were  rusty,  swelled,  or  leaking,  and 
therefore  unmerchantable.  The  appellant 
promptly  rejected  the  car  and  notified  the 
brokers,  who,  In  turn,  notified  the  appellees. 
Two  members  of  the  firm,  Messrs.  Greer  and 
McKniglit,  came  to  Topeka  and,  with  a  mem- 
ber of  the  appellant  firm,  examined  the  goods, 
and  It  was  agreed  that  a  portion  thereof  was 
in  bad  condition,  and  that  a  portion  thereof 
was  In  fair  condition.  The  appellees  procur- 
ed the  release  of  the  car,  and  began  an  as- 
sortment of  the  goods.  Finding  the  Job  te- 
dious, Greer  and  McKnlght  turned  the  job 
of  assorting  the  goods  over  to  Rossetter,  the 
receiving  c]erk  of  appellant,  or  to  the  ap- 
pellant,, and  returned  to  Missouri  before  the 
assorting  was  Completed.  Before  leaving  To- 
pelia,  they  had  a  conversation  with  Mr.  W. 
H.  Davis,  a  member  and  officer  of  the  appel- 
lant company.  Pursuant  to  this  conversation, 
the  tomatoes  were  assorted,  and  the  mer- 
chantable and  unmerchantable  were  removed 
from  the  car  and  placed  in  appellant's  ware- 
house. A  few  days  thereafter,  the  warehouse 
was  burned,  and  the  tomatoes,  with  the  other 
contents  thereof,  were  destroyed.  Some  time 
elapsed  before  a  demand  was  made  by  appel- 
lees for  payment  for  the  portion  reported  to 
be  reasonably  merchantable.  Upon  such  de- 
maud  Ijelng  made,  the  appellant  refused  pay- 
ment. The  appellees  claimed  that  the  mer- 
chantable portion  of  the  goods  was  sold  to  ap- 
pellant, and  the  appellant  claimed  that  they 
were  only  stored,  subject  to  the  order  or  fur- 
ther disposition  of  the  appellees.  This  action 
was  brought  by  the  appellees  to  recover  on  the 
alleged  oral  agreement  the  original  contract 
price  of  the  goods  found  to  be  merchant- 
able.   The  appellant  denies  liability. 


[1]  On  the  trial  to  the  coiirt,  without  a 
Jury,  Greer  and  McKnlght  testified  to  the 
conversation  bad  between  them  and  Davis 
before  they  left  Topeka,  which,  if  true  as  re- 
lated by  them,  would  constitute  a  sale  of 
the  merchantable  goods  to  the  appellant. 
Mr.  Davis,  on  the  other  band,  testified  con- 
cerning the  same  conversation,  and,  accord- 
ing to  his  version  thereof,  no  sale  resulted, 
but  appellant  was  to  store  the  goods  as 
bailee,  subject .  to  the  furtber  dlsix>sltion 
thereof  by  the  appellees.  Delivery  is  essen- 
tial to  complete  a  sale  of  personal  property, 
and,  until  completed  by  a  delivery  of  the 
goods,  the  conversation  could,  at  most,  have 
amounted  only  to  a  contract  of  gale.  Until 
It  was  ascertained  what  was  embraced  in 
the  contract,  there  could  be  no  completed 
sale,  even  if  it  be  said  that  the  entire  car 
load  was  delivered  to  the  appellant  to  deter- 
mine what  portion  thereof  it  would  buy. 
Up  to  the  time  of  the  completion  of  the  con- 
tract to  sell  into  a  purchase  and  sale,  the 
transaction  was  a  continuing  one,  and  what 
was  said  aud  done  by  a  party  thereto  daring 
such  time  was  a  part  of  the  res  gestie. 

In  support  of  the  claim  that  the  goods 
were  received  only  ais  a  bailment,  appellant 
produced  other  witnesses  and  propounded 
questions  to  them  to  elicit  evidence  of  the 
directions  claimed  to  have  been  given  to 
the  men  handling  the  goods  by  Mr.  Davis, 
and  of  statements  he  made  to  others  soon 
after  Greer  and  McKnlght  left  Tojwka;  also 
that  he  had  directed  that  none  of  the  goods 
be  sold,  and  that  they  were  marked,  so  as 
to  distinguish  them  from  other  goods  In  the 
warehouse.  It  is  claimed  that  this  is  a  part 
of  the  res  gestje,  explaining  the  possession 
of  appellant  and  corroborative  of  the  testi- 
mony of  Mr.  Davis.  Objections  were  made 
to  all  questions  of  this  class,  the  objections 
were  sustained,  and  the  evidence  excluded. 
This  presents  the  only  question  as  to  whether 
there  was  error  in  this  case.  Another  ques- 
tion will  be  discussed  as  to  whether  the 
ruling.  If  erroneous,  has  been  proiieriy  pre- 
served for  the  consideration  of  this  court. 
The  evidence  was  admissible  as  a  part  of 
the  res  gestip,  and  as  characterizing  the  pos- 
session of  the  appellant  which  it  then  had. 
State  V.  Guruee,  14  Kan.  Ill;  Stone  v.  Bird, 
10  Kan.  488;  Reiley  v.  Haynes,  38  Kan.  209, 
16  Pac.  440,  5  Am.  St.  Rep.  737;  Hubbard  v. 
Cheney,  70  Kan.  222,  91  Pac.  793,  123  Am. 
St.  Rep.  129;  Cooper  t.  Bower,  78  Kan.  156, 
96  Pac.  59. 

[2]  It  is,  however,  suggested  that,  if  there 
was  error  in  the  exclusion  of  evidence,  no 
opportunity  was  presented  to  the  district 
court  to  correct  its  ruling,  and  no  appeal 
lies  therefrom  until  such  rulings  have  been 
challenged  In  the  district  court  by  a  motion 
for  a  new  trial.  Tbe  second  ground  for  a 
new  trial  (section  305,  Civil  Code  [Gen.  St 
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1809,  f  5S99D  1b,  "erroneonS  rulings  or  In- 
structions of  the  court"  Section  807,  Id. 
(section  6901),  provldea  the  procedure  when 
the  ground  Is  exclusion  of  evidence.  That 
this  procedure  has  not  been  complied  with  is 
confessed  by  an  application  to  comply  with 
the  requirement  here.  This  Is  not  pernil8> 
slble.    We  cannot  here  try  the  case  de  novo. 

In  accordance  with  the  letter  and  spirit  of 
the  Code,  this  court  has  uniformly  held  that 
alleged  errors  which  are  grounds  for  a  new 
trial  in  the  district  court  must  be  therein 
presented  In  a  motion  for  a  new  trial,  before 
they  will  be  considered  here. 

The  omission  is  fatal  to  appellant,  and  the 
judgment  la  affirmed.  All  the  Justices  con- 
curring. 


(S6  Kan.  7S7) 

THISLEK  V.  IiITTLD.t 
(Supreme  Court  of  Kansas.     March  9,  1912.) 

(Spllaiui  hy  the  Court.) 

1.  Appeal  and  E^bob  (J  426*)— Sebvick  o» 
Notice. 

An  appeal  is  perfected  by  proper  service 
of  the  notice  and  filing  proof  thereof  with  the 
clerk  of  the  trial  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  if  2151,  2lC2-21«4;  Dec. 
Dig.  {  426.  •] 

2.  Appeal  and  Ebrob  (J  426*)  —  Notice  — 
Service — Sufftcienct. 

When  the  appellee  and  his  attorney  of  rec- 
ord reside  in  this  state,  the  service  must  be 
made  in  the  same  manner  as  service  of  sum- 
mons, unless  service  l>e  waived  or  aclcnowledged. 
Mailing  a  duplicate  notice  to  the  appellee  and 
to  his  attorney  of  record  and  filing  proof  there- 
of are  not  sufficient. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2161,  2162-2164;  Dec. 
Dig.  S  426.*] 

(Additional  Syttahut  Ip  Editorial  Staff.) 

3.  Process  (|  48*)— "Pebsonal  Sebvice." 

The  term  "personal  service"  has  a  fixed 
and  definite  meaning  at  law.  It  is  service  by 
delivery  to  defendant  personally.  Other  modes 
of  service  may  be  given  the  force  of  such  service 
by  legislative  enactment;  but  the  use  of  tlie 
words  "personal  service"  unqualifiedly  in  a 
statute  means  actual  service  b;^  deiivenng  to  a 
person,  and  not  to  a  proxy  (citing  6  Words  and 
Phrases,  p.  5363). 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent  Dig.  H  46,  47,  55;   Dec.  Dig.  {  48.*] 

Appeal  from  District  Court,  Diclclnson 
iJounty. 

Action  by  O.  L.  Thisler  against  B.  C.  Little, 
./udgment  for  plaintiff,  and  defendant  ap- 
peals.   Dismissed. 

B.  C.  Little,  pro  se.  O.  L.  Moore  and  H. 
L.  Humphrey,  for  appellee. 

WEST,  J.  This  is  a  motion  to  dismiss  the 
appeal.  Judgment  was  rendered  December  2, 
1910;  copy  of  the  notice  of  appeal  and  affi- 
davit of  service,  certified  by  the  cleric  of  the 
district  court,  were  filed  in  this  court  Au- 


gust 21,  1911.  The  motion  to  upon  the 
grounds  that  no  notice  of  appeal  has  been 
served  upon  the  appellee,  or  upon  either  of 
his  attorneys  of  record,  as  required  by  law ; 
that  no  proof  of  service,  as  required  by  law, 
has  been  filed  with  the  district  cleric;  and 
that  this  court  is  without  jurisdiction. 

[1]  It  appears  by  affidavit  that  on  January 
8, 1911,  a  duplicate  notice  of  appeal,  properly 
stamped  and  directed,  was  mailed  to  the  ap- 
pellee at  his  post  office  address,  Chapman, 
Kan.,  and  to  his  attorney  of  record  to  bis  post 
office  address,  Abilene,  Kan.  The  statute 
(Civil  Code,  §  569  [Gen.  St  1909,  i  6184])  pro- 
vides that  appeals  shall  be  talcen  by  notice 
filed  with  the  cleric  of  the  trial  court  and  that 
a  copy  of  such  notice  must  be  "i^rsonally 
served  on  all  adverse  parties  whose  rights 
are  sought  to  be  afl'ected  by  the  appeal, 
and  who  appeared  and  took  part  In  the  trial, 
or  their  attorneys  of  record ;  or  If  such  serv- 
ice cannot  be  made  within  the  state,  service 
may  be  made  by  a  notice  properly  addressed 
to  such  persons  or  their  attorneys  of  record 
at  their  places  of  residence,  deposited  in  the 
mail,  if  their  places  of  residence  are  known. 
Proof  of  such  service  shall  be  made  by  affi- 
davit, and  in  case  the  residence  of  the  party 
and  his  attorney  is  not  Itnown,  an  affidavit 
of  the  appellant  or  his  attorney  may  be  at- 
tached to  the  notice  filed  with  the  clerk,  stat- 
ing that  the  residence  of  such  party  and  his 
attorney  is  unknown,  and  that  the  appellant 
is  unable  to  ascertain  the  same;  and  there- 
upon the  appeal  shall  be  deemed  to  be  per- 
fected." That  the  last  clause  quoted  means 
what  it  says  is  decided  in  Schmnck  v.  Rail- 
way Co.,  85  Kan.  447,  116  Pac.  818,  holding 
that  an  appeal  is  so  far  perfected  as  to  give 
this  court  jurisdiction  when  notice,  with 
proof  of  service,  has  been  filed  with  the  cleric 
of  the  trial  court  "No  appeal  can  be  taken 
until  notice  and  proof  thereof  have  been 
filed  with  the  clerk  of  the  trial  court"  Fisher 
y.  Spillman,  85  Kan.  552,  118  Pac.  65.  "An 
appeal  is  not  perfected  until  service  of  no- 
tice thereof."  Quoted  In  Powell  v.  Bradley, 
86  Kan.  198,  119  Pac.  543.  The  requirement 
is  plain  that  as  to  parties  within  the  state 
personal  service  must  be  had.  Service  by 
mail  is  permitted  only  when  the  appellee  and 
his  attorney  of  record  cannot  be  served  with- 
in the  state,  and  when  their  places  of  resi- 
dence are  known.  If  personal  service  cannot 
be  made  within  the  state,  and  the  residence 
is  unknown,  then,  instead  of  service  of  any 
kind,  an  affidavit  is  permitted,  stating  that 
the  residence  is  unknown,  and  that  the  ap- 
pellant is  unable  to  ascertain  it  Here  the 
appellee  and  hla  attorney  of  record  resided 
in  Kansas,  and  their  places  of  residence- 
were  known  to  the  appellant  In  this  situa- 
tion, what  is  meant  by  "personally  served"? 

[3]  "The  term  'personal  service'  has  a  fixed 
and  definite  meaning  In  law.    It  is  service 


•For  other  caaai  ■••  lam*  topic  and  McUon  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  S*rl«i  *  Bgp'i  Indexes 

i  Rehearing  denied. 


Digitized  by 


Google 


1124 


121  PACIFIC  BBPORTEB 


(Kan. 


b7  dellTery  of  tbe  writ  to  the  defendant  per- 
sonally. Other  modes  of  service  may  be 
given  the  force  of  such  serylce  by  leglslatire 
enactment ;  but  the  use.  of  the  words  'per- 
sonal service'  unqualifiedly  in  a  statute  means 
actual  service  by  delivering  to  a  person,  and 
not  to  a  proxy."  Words  and  Phrases,  Jud. 
Def .  p.  5363.  In  Westfhll  v.  Farwell  et  al.,  13 
Wis.  504,  it  was  held  that  a  statute  requiring 
that  a  notice  of  protest  be  forwarded  by 
mail  whenever  the  Indorser  resided  more 
than  two  miles  from  the  notary's  residence, 
and  requiring  the  notary  to  "personally  serve" 
the  notice  within  two  miles,  was  satisfied 
by  leaving  it  at  the  usual  place  of  the  in- 
dorser's  residence,  which  was  within  the  two- 
mUe  limit.  In  Adams  v.  Wright,  14  Wis.  408, 
it  was  held  that  in  the  same  statute  the 
words  "personally  serve"  were  used  in  con- 
tradistinction to  service  by  mail.  In  Rhode 
Island  Hospital  Trust  Co.  v.  Keeney,  1  N.  D. 
411,  413,  48  N.  W.  341,  the  summons  and  com- 
plaint were  mailed  to  the  defendant,  and 
taken  from  the  post  ofiace  by  her  husband 
and  delivered  to  her  in  a  sealed  envelope. 
This  was  held  not  to  be  personal  service, 
under  a  statute  permitting  persooAl  service 
without  the  state  as  a  substitute  for  publi- 
cation and  deposit  in  the  post  office.  In  the 
opinion,  it  was  said:  "This  was  not  per- 
sonal service  of  the  summons  without  the 
state  within  the  meaning  of  the  statute, 
which  permits  such  service  as  a  substitute 
for  publication  and  deposit  in  the  post  office. 
It  was  not  personal  service  In  any  sense. 
It  was  but  the  completion  of  the  transporta- 
tion of  the  envelope  and  its  contents  by  mail. 
Her  husband  did  not  pretend  to,  nor  did  he 
in  fact,  serve  upon  her  any  paper.  He 
merely  brought  her  her  maiL  The  sealed 
envelope  might,  with  no  different  effect  upon 
her  rights,  have  been  handed  to  her  by  a 
letter  carrier,  or  by  some  one  at  the  post 
office.  It  was  not  contended  that  the  papers 
were  personally  served  upon  defendant,  in 
the  strict  sense  of  the  term.  But  it  was 
urged  that  the  statute  providing  for  such 
service  did  not  contemplate  the  same  kind 
of  service  as  is  requisite  where  a  personal 
Judgment  is  sought  to  be  obtained  against  a 
defendant  by  service  of  a  summons  within 
the  state;  that  the  main  and  only  important 
purpose  of  the  statute  was  to  give  the  de- 
fendant notice  of  a  suit,  in  which  jurisdic- 
tion of  his  property  had  already  been  secured 
by  the  Issuance  and  levy  of  an  attachment; 
and  that  the  receipt  of  the  summons  and 
complaint  by  mail  gave  her  such  notice.  The 
phrase  'personal  service'  has  a  clear  meaning, 
and,  when  employed  to  designate  the  manner 
of  service  without  the  state,  it  stiould  have 
the  same  significance  as  when  used  to  pre- 
scribe the  mode  of  service  within  the  state." 
1  N.  D.  415,  48  N.  W.  342. 

Section  9621,  Gen.  Stat.  1909  (Gen.  Stat. 
1901,  {  7718),  provides  that  in  actions  for 
xlelinquent  taxes  summons  shall  be  served 


personally  upon  the  defendants.  If  residents 
of  the  state ;  if  not,  then  by  publication.  It 
was  held,  in  Atchison  County  v.  Ctialliss,  65 
Kan.  179,  69  Pac.  173,  ttiat  service  by  leaving 
a  copy  at  the  usual  place  of  residence  was 
sufficient;  the  reference  to  personal  service 
being  used  as  contradistinguished  from  con- 
structive service  by  publication.  It  was 
pointed  out  that  under  such  service  of  sum- 
mons in  an  ordinary  civU  action  a  personal 
judgment  could  be  had ;  the  Code  (section  64, 
now  section  65  [Gen.  St  1009,  §  56o8])  pro- 
viding that  "the  service  shall  be  by  deliver- 
ing a  copy  of  the  summons  to  the  defendant 
personally,  or  by  leaving  one  at  his  usual 
place  of  residence,  at  any  time  before  the 
return  day." 

An  acknowledgment  on  the  back  of  a  sum- 
mons is  equivalent  to  service.  Civ.  Code,  f 
68  (Gen.  St.  1909,  |  5661).  Section  558  (sec- 
tion 6153)  provides  that  notice  of  a  motion 
must  l)e  served  within  a  reasonable  time  be- 
fore hearing.  Section  560  (section  6155)  pro- 
vides that  service  of  a  notice  may  be  by  copy 
served  in  any  manner  in  which  a  summons 
man  be  served,  and  may  be  served  without 
the  state.  In  Taylor  v.  Woodbury,  86  Kan, 
236,  237,  120  Pac.  307,  notice  of  a  motion  to 
open  a  judgment  was  sent  by  registered  mall 
to  the  attorney  of  record,  whose  signature 
on  the  return  card  acknowledged  its  receipt, 
and  this  was  held  to  be  prima  facie  proof  of 
service.  It  was  said:  "We  think  that  service 
of  a  motion  made  In  this  way  is  not  objec- 
tionable and  ought  to  be  upheld;  it  is  a 
substantial  compliance  with  all  the  require- 
ments of  the  Code,  and  furnished  its  own 
proof  of  the  fact  and  character  of  service." 

[2]  But  we  have  no  similar  showing  here. 
The  fact  that  duplicates  were  mailed  to  the 
appellee  and  his  attorney  of  record  is  proof 
that  they  were  started  on  their  journey,  "lut 
not  that  they  were  personally  served.  The 
Legislature  has  full  power  to  prescribe  the 
manner  and  proof  of  service,  and  strict  com- 
pliance is  usually  required.  Branner  v.  Chap- 
man, 11  Kan.  'llS;  Mickel  v.  Hicks,  19  Kan. 
578,  27  Am.  Rep.  161 ;  Flint  v.  Noyes,  27  Kan. 
351 ;  Kincaid  v.  Frog,  49  Kan.  766, 31  Paa  704; 
Adams  v.  Baldwin,  40  Kan.  781,  31  Pac.  681. 
In  Toof  V.  Cragun,  53  Kan.  139,  141,  35  Pac 
1103,  1104,  It  was  held  that,  unless  a  party 
brings  himself  within  the  requirements  of 
the  statute,  he  is  not  entitled  to  a  review.  In 
the  opinion,  it  was  said:  "A  review  in  an 
appellate  court  is  not  a  natural  and  inher- 
ent right,  but  only  exists  by  authority  of  law. 
The  appellate  jurisdiction  of  this  court  is 
subject  to  the  regulation  of  the  Legislature, 
and,  unless  a  party  brings  himself  within  the 
requirements  of  the  statute,  he  Is  not  en- 
titled to  a  review."  In  Garfield  Township 
V.  Theis,  9  Kan.  App.  770,  59  Pac.  42,  the 
requirement  of  the  former  Code  that  a  sum- 
mons In  error  be  served  "as  In  the  com- 
mencement of  an  action"  was  held  Jartsdic- 
tlonal,  and  the  reading  by  the  sberitt  of  the 
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aummona  In  error  to  the  defendant,  wbo  "then 
and  there  took  said  writ  Into  his  own  handa 
and  read  It  and  returned  It  to  the  affiant 
[sheriff],  without  demanding  a  copy  thereof; 
that  subaeqnently,  when  this  affiant's  atten- 
tion was  called  to  the  fact  that  he  had  not 
given  said  Tbeis  a  copy  of  the  writ,  that  affl- 
ant  spoke  to  said  Theis  about  i^  and  be, 
the  said  Theis,  said  be  would  flx  It  np,  or  fix 
It  all  right,  or  words  to  that  effect" — was 
held  Insufficient  An  affidavit  of  the  appel- 
lant, February  1,  1912,  states  that  immedi- 
ately prior  to  January  3,  1911,  the  appellee 
came  to  his  office,  "and  that  then  and  there 
he  personally  served  notice  on  said  Tbisler 
of  the  appeal  in  this  action ;"  but  we  under- 
stood on  the  argument  that  this  was  a  mere 
verbal  notification.  At  any  rate,  the  affidavit, 
which  is  denied  by  the  appellee,  was  not  filed 
until  long  after  the  time  for  perfecting  the 
appeal  had  expired.  An  affidavit  by  a  stenog- 
rapher was  made  January  26,  1912,  to  the 
effect  that  the  notices  were  mailed,  and  the 
letters  were  not  returned.  This  was  too  late, 
and  also  insufficient  to  show  personal  service. 
We  hold  that,  when  service  can  be  made 
upon  the  appellee  or  his  attorney  of  record 
within  the  state.  It  must  be  made  in  the 
same  manner  as  the  service  of  a  summons, 
unless  services  be  waived  or  acknowledged. 
Such  service  and  proof  thereof  not  having 
been  made,  the  appeal  is  dismissed.  All  the 
Justices  concurring. 


(M  Kan.  itn 

lilTTLB  T.  LIGGETT. 
(Supreme  Court  of  EaoBaa.     March  9,  1912.) 

(Syttaiu*  by  ihe  Court.) 
L  Bbokebs  ({  63*)— Cohpensattoit— Pkbfobk- 

ANCE  OF  SEBVICES — QUANTUM  MKBUIT. 

Where  an  agent,  employed  to  effect  a  loan, 
has  diligently  performed  aervices  under  the  em- 
idoyment,  but  is  prevented  from  an  attempt  to 
complete  the  transaction  by  the  refusal  of  his 
employer  to  accept  the  loan,  he  is  entitled  to 
recover  the  reasonable  value  of  his  services, 
even  if  be  baa  not  carried  the  matter  far 
enough  to  have  fully  earned  bis  commission. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  {i  79,  81,  94-96;  Dec.  Dig.  S  63.»j 
2.  Bbokebs   ({   64*)  —  Ooupensation— Pbb- 

TOBUANCB   or  SEBTICXS— QUANTtTX   MeBUIT. 

An  agent,  employed  "to  procure  a  loan," 
kas  ordinarily  earned  bis  commission  when  ha 
has  produced  a  person  willing  and  able  to  make 
the  loan  niMn  the  prescribed  terms;  and  his 
claim  to  compensation  will  not  be  defeated  by 
the  refusal  of  such  person  to  complete  the 
transaction,  because  it  tnms  ont  that  a  ma- 
terial representation  made  by  the  employer  is 
contrary  to  the  fact 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  If  8T,  97;  Dec.  Dig.  |  64.*1 

(Additienol  SyUahuM  ty  Bditoridl  Stag.) 

B.  BaoKna  (|  88*)  —  Acnon  won  Cohphisa.- 
iioN— Question  fob  Jubt. 

In  an  action  by  an  agent  against  his  em- 
ployer for  services  in  attempting  to  procure  a 


loan,  the  inoonslstency  between  plalntUTs  tes- 
timony that  the  loan  woidd  not  have  been  made, 
if  the  building  could  not  have  been  erected  for 
its  amount,  and  his  testimony  ^»t  the  building 
was  expected  to  cost  $55,000,  while  the  loan 
asked  for  was  but  $40,000,  does  not  authorize 
the  sustaining  of  a  demurrer  to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  if  121-130;  Dec.  Dig.  t  88.*] 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  William  0.  little  against  John 
S.  Liggett  Judgment  for  defendant  and 
plaintiff  appeals.  Reversed,  and  remanded 
for  new  trial. 

Adams  &  Adams,  for  appellant  Dale  & 
Amidon,  and  Jean  Madalene,  for  apiwllee. 

MASON,  J.  William  O.  Little  sued  John 
S.  Liggett  alleging,  In  substance,  that  Lig- 
gett had  employed  the  Wichita  Loan  &  Trust 
Company  to  negotiate  a  loan  of  $40,000  up- 
on real  estate;  that  the  comiiany  had  ar- 
ranged for  the  loan,  but  that  Liggett  having 
sold  bis  property,  did  not  accept  It;  that 
the  company  had  assigned  its  claim  for  com- 
pensation to  Little,  who  asked  Judgment  for 
$1,000,  as  the  price  agreed  upon  for  the  com- 
pany's services,  and  also  as  their  fair  value. 
The  defendant  answered  with  a  general  de- 
nial, admitting,  however,  that  he  had  made 
a  written  application  to  the  company  to 
procure  him  a  loan,  but  saying  that  it  had 
been  agreed  that  he  need  not  accept  the 
loan,  unless  he  should  desire;  and  if  be  did 
not  accept  it  he  was  to  pay  no  commission. 
A  reply  was  filed,  consisting  of  a  general 
denial.  Upon  trial,  a  demurrer  to  the  plain- 
tlfTs  evidence  was  sustained,  and  he  appeals. 

There  was  evidence  to  this  effect:  The 
defendant  employed  the  company  to  procure 
the  loan  for  him,  to  enable  him  to  build  a 
three-story  building  upon  the  property.  He 
told  the  company's  representative  that  he 
had  $5,000  on  hand  and  could  raise  $^25,000 
elsewhere;  and  that  the  estimated  cost  of 
the  building  was  $55,000.  He  furnished 
sketches  showing  its  character.  An  agent  of 
the  company  made  a  trip  East  and  laid  the 
matter  before  the  investment  committee  of 
the  New  Hampshire  Savings  Bank  of  Con- 
cord, and  was  afterwards  told  by  the  presi- 
dent and  treasurer  of  the  bank  that  it  would 
make  the  loan.  On  his  return,  he  told  the 
defendant  that  the  money  would  be  ready 
for  him  as  soon  as  be  was  ready  to  use  it 
A  number  of  conversations  were  had  on  the 
subject  Plans  for  the  building  were  pr»- 
pared,  and  bids  wer«  made  upon  It  ranging 
from  $60,000  to  $80,000.  After  the  matter 
bad  been  pending  several  months,  the  defend- 
ant definitely  concluded  not  to  build,  and 
sold  his  lota.  The  arrangement  had  been 
that  the  money  was  to  be  furnished,  in  ac- 
cordance with  the  usual  custom  in  such  ca»> 
es,  as  the  work  on  the  building  progressed. 
There  was  no  agreement  that  the  defendant 
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was  not  to  be  liable  foi  the  commission,  un- 
less he  accepted  the  loan. 

We  think  the  demurrer  to  the  evidence 
should  have  been  overruled.  The  defendant 
maintains  that  it  was  incumbent  on  the 
plaintiff  to  prove  that  the  bank  was  tinan- 
cially  able  to  make  the  loan,  and  that  there 
was  a  failure  of  proof  in  this  respect.  Up- 
on the  announcement  of  the  ruling  on  the 
demurrer,  the  plaintiff  asked  to  be  allowed 
to  show  the  financial  ability  of  the  bank 
by  witnesses  then  present.  The  request  was 
refused.  In  view  of  the  pleadings  and  the 
«vldence,  the  question  of  the  bank's  ability 
to  make  the  loan  must  be  regarded  as  large- 
ly formal.  The  doing  of  substantial  Justice 
required  that  the  plaintiff  should  be  allowed 
to  reopen  the  case  for  the  purpose  of  mak- 
ing a  showing  of  that  character,  If  thereby 
the  objections  presented  by  the  demurrer 
could  be  met.  The  court  must  be  regarded 
Ha  having  in  effect  decided  that,  conceding 
the  financial  responsibility  of  the  bank,  the 
plaintiff  had  failed  to  make  out  a  prima 
facie  case. 

[1]  The  defendant  maintains  that,  in  or- 
der to  recover,  It  was  necessary  for  the  plain- 
tiff to  show  that  the  loan  was  actually  pro- 
cured, or  at  least  that  the  bank  had  entered 
Into  a  binding  agreement  to  lend  the  money; 
and  that  this  was  not  shown,  because  there 
was  no  evidence  that  the  officers  of  the  bank, 
whose  statements  were  relied  upon,  Iiad  au- 
thority to  act  in  the  matter.  These  officers 
included  the  president,  the  treasurer,  and 
the  Investment  committee.  Whether  or  not 
they  may  be  presumed  to  have  had  power  to 
bind  the  bank,  the  plaintiff  was  under  the 
evidence  entitled,  at  all  events,  to  a  recov- 
ery quantum  meruit.  The  company  that 
was  employed  to  effect  the  loan  had  perform- 
ed services  and  incurred  expenses  under  the 
employment.  It  had  handled  the  matter 
with  apparent  success;  it  had  done  all  that 
was  incumbent  upon  it  up  to  the  actual  clos- 
ing of  the  transaction,  and  was  prevented 
from  going  further  by  the  refusal  of  the 
defendant  to  accept  the  loan.  In  this  situa- 
tion, the  agent  was  entitled  to  recover,  at 
least  to  the  extent  of  the  value  of  the  serv- 
ices performed.  Mechem,  Agency,  g  620; 
Glover  v.  Henderson,  120  Mo.  3tJ7,  25  S.  W. 
175,  41  Am.  St.  Kep.  695. 

[3]  Wliile  the  plaintiff  was  upon  the  wit- 
ness stand,  he  returned  a  negative  answer  to 
the  question  whether  the  loan  would  have 
been  made  if  the  building  could  not  have 
been  erected  for  its  amount.  Probably  he 
meant  that  the  money  would  not  have  been 
furnished,  unless,  together  with  what  the 
defendant  could  procure  elsewhere.  It  would 
have  been  sufficient  for  that  purpose.  Taken 
literally,  the  plaintiff's  statement  was  In- 
consistent with  the  rest  of  his  testimony; 
for  he  said  that  the  building  was  expected 
to  cost  $55,000,  while  the  loan  asked  was  but 
for  $40,000.  Such  inconsistency  does  not 
authorize    the   austainlng   of   a   demurrer. 


Acker  v.  Norman,  72  Kan.  5S6,  84  Pac.  531. 

[2]  The  defendant  presents  an  argument 
substantially  amounting  to  this:  The  agree- 
ment for  the  loan  was  procured  upon  the 
representation  that  a  building  of  a  particular 
description  and  rental  value  could  be  con- 
structed for  $40,000,  when  in  reality  the 
cost  would  have  been  from  $60,000  to  $8U.- 
000;  that,  with  knowledge  of  this  fact,  the 
bank  would  not  have  made  the  loan;  that 
no  commission  is  earned  by  an  agent  who 
produces  a  person  ready  and  willing  to  make 
a  loan  upon  an  incorrect  statement  of  facts, 
even  where  such  statement  is  obtained  from 
the  principal.  There  are  cases  apparently 
supporting  that  contention.  In  Curtiss  y. 
Mott,  90  Hun.  439,  35  X.  Y.  Supp.  983,  Id., 
158  N.  T.  663,  52  N.  B.  1124,  a  real  estate 
broker  was  employed  to  And  a  buyer  for  a 
piece  of  property,  wWch  the  owner  repre- 
sented as  producing  a  certain  income.  rEb» 
agent  found  one  who  was  able  and  willing 
to  take  the  property  on  that  representation, 
but  who  refused  to  complete  the  purchase  on 
learning  that  in  fact  the  income  was  con- 
siderably less  than  the  amount  named.  It 
was  held  that  the  agent  was  not  entitled  to 
his  commission,  although  he  might,  pettiaps, 
have  an  action  against  his  employer  for 
damages  because  of  the  misrepresentation. 
In  Hausman  v.  Herdtfelder,  81  App.  Dlv.  48, 
80  N.  Y.  Supp.  1039,  substantially  the  same 
ruling  was  made;  the  sale  being  prevented 
by  the  fact  that  the  property  offered  for  sale 
was  of  less  area  than  the  owner  had  repre- 
sented. These  cases  seem  to  be  In  conflict 
with  Cohen  v.  Farley,  28  Misc.  Rep.  168,  58 
K.  Y.  Supp.  1102,  and  with  the  great  weight 
of  authority.  We  think  that,  where  a  prop- 
erty owner  employs  an  agent  to  find  a  pur- 
chaser for,  or  to  procure  a  loan  upon,  prop- 
erty, the  description  given  by  the  owner  Is  a 
material  part  of  the  contract  of  employment; 
and  if  the  agent  fails  of  success  only  be- 
cause the  property  turns  out  to  be  substan- 
tially different  from  that  described,  he  Is  en- 
titled to  his  compensation,  having  performed 
the  service  for  which  he  was  employed.  The 
situation  is  entirely  analogous  to  that  aris- 
ing where  a  sale  is  defeated  by  the  inability 
of  the  owner  to  make  a  marketable  title, 
and  in  that  case  the  agent  Is  held  to  have 
earned  bis  commission.  Davis  t.  Lawrence, 
52  Kan.  383,  34  Pac.  1051.  The  cases  bear- 
ing upon  the  question  are  fully  collected  in  a 
note  in  15  L.  R.  A.  (N.  S.)  1262,  entlUed 
"Right  of  broker  to  commissions  where  sale 
falls  because  of  inaccuracy  of  owner's  repre- 
sentations." The  statement  of  any  circum- 
stance which  has  a  bearing  upon  the  ex- 
pedience of  making  the  loan  may  be,  for 
practical  purposes,  regarded  as  a  part  of  the 
description  of  the  property;  It  iB  essentially 
of  the  same  effect. 

The  written  application,  signed  by  the  de- 
fendant, recited  that  be  appointed  the  com- 
pany his  agent  "to  procure  a  loan."  It  Is 
argued  that  this  language  shows  am  agree- 
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ment  that  no  commission  ^a  to  be  paid, 
unless  the  loan  was  actually  made.  We 
think  the  rule  Is  the  same  as  In  the  case  of 
the  ordinary  real  estate  broker's  contract — 
the  commission  is  earned  when  the  agent  has 
produced  a  person  willing  and  able  to  deal 
with  the  employer  upon  the  terms  8i>ecUled. 
19  Cyc.  268,  269,  note  78. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial.  AH  the  Justices 
concurring. 

(»  Kan.  640) 

BROWN  V.  REICHLING  et  al. 

(Supreme  Court  of  Kansas.     March  9,  1912.) 

(SvUahut  hy  the  Court.) 

1.  Vendor  and  Pubchasbb  ({  186*)— Pkb- 

FOKMANCE  OF  CONTHACT — PAYMENT  OF  PkICB. 

Where,  In  a  contract  for  the  sale  of  land, 
the  seller  agrees  to  furnish  an  abstract  show- 
ing a  clear  title,  and  the  buyer  to  pay  the 
purchase  price  on  a  certain  day,  when  a  deed 
is  to  be  delivered,  the  buyer  is  not  in  default 
for  failure  to  make  payment  on  the  day  named, 
when  at  that  time  he  has  made  a  reasonable 
objection  to  the  title  and  abstract,  with  re- 
spect to  a  matter  which  apparently  admits  of 
correction,  and  no  effort  to  that  end  has  been 
made  by  the  seller. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  i  373;  Dec.  Dig.  |  186.»J 

2.  Vendor  and  Purchaser  ((  129*)— Peb- 
FoauANCE  of  Contract— Title  of  Vendor 
—Misdescription  in  Deed. 

The  fact  that  one  of  the  deeds  under  which 
the  seller  derives  title  contains  a  misdescrip- 
tion of  the  property,  resulting  from  a  mistake 
on  the  part  of  the  draftsman,  affords  ground 
for  a  reasonable  objection. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent.  Dig.  K  238-244,  249;  Dec. 
Dig.  i  129.*] 

3.  Vendor  and  Purchaser  (f  144*)— Peb- 
roRMANCE  OP  Contract- Title  of  Vendor 
—Correction  of  Error. 

The  situation  is  not  altered  by  the  fact 
that  after  the  objection  was  made  the  drafts- 
man, without  authority  from  the  grantors 
changed  tbe  description  in  the  deed,  and  caused 
corresponding  changes  to  be  made  in  the  rec- 
ord and  in  the  abstract 

[Ed,  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  271-275;  Dec.  Dig.  | 
144.*] 

4.  Specific  1?ebfobmance  (§  97*)— Perform- 
ance BY  Plaintiff  —  Abilitt  to  Pat 
Price. 

Under  the  circumstances  stated  in  the 
foregoing  paragraphs,  the  right  of  the  buyer 
to  enforce  the  specific  periormance  of  the 
contract  is  not  barred  by  the  fact  that  upon 
the  day  fixed  for  payment  he  did  not  have  mon- 
ey sufficient  for  the  purpose,  nor  property 
upon  which  he  could  have  raised  it,  where  he 
had  made  arrangements  by  which  he  could 
have  borrowed  the  necessary  amount  by  using 
the  land  he  was  buying,  with  the  other  prop- 
erty, as  security,  had  the  title  been  market- 
able. 

[Ed.  Note.— For  other  cases,  see  Specific 
Performance,  Cent  Dig.  »  286-298;  Dec. 
Dig.  {  97.*] 

Appeal  from  District  Court,  Geary  County. 

Action  by   John  C.  Brown  against  Mary 

Relchllng    and    others.      Judgment    for    de- 


fendants,  and  plaintiflT  appeals.     Reyersed, 
and  new  trial  ordered. 

Monroe  ^  Roark,  for  appellant  John  E. 
HesslD,  for  appellees. 

MASON,  J.  On  Septeml)er  13,  1909,  Johu 
C.  Brown  entered  Into  a  written  contract 
with  Pete,  Jake,  and  Mary  Reichling,  by  the 
jterms  of  which  they  were  to  sell  to  him  200 
acres  of  land  for  $7,000,  of  which  $600  wa^ 
paid  at  the  time.  He  was  to  pay  tbe  remain- 
der on  or  before  February  20,  1910.  Upon 
receiving  this  payment,  they  were  to  exe- 
cute a  deed  conveying  to  him  a  good  title. 
They  also  agreed  to  give  him  an  abstract 
showing  a  clear  title.  Tbe  contract  con- 
tained a  provision  that  U  be  made  default 
the  agreement  should  be  forfeited  at  their 
option:  they  to  retain  the  payment  made. 
In  satisfaction  of  damages.  A  controversy 
arose  over  the  matter,  and  on  April  9,  1910, 
he  began  an  action,  asking  for  the  spedflc 
performance  of  tbe  contract  A  demurrer 
to  his  evidence  was  sustained,  and  he  ap- 
peals. 

The  evidence  tended  to  show  these  facts: 
The  contract  was  left  at  a  bank.  Shortly 
after  its  execution,  tbe  Reicbliugs  placed 
with  It  an  abstract  of  title  to  the  land.  On 
February  12,  1009,  Brown  called  for  and 
received  the  abstract.  He  noticed  that  the 
description  of  a  40-acre  tract  in  one  convey- 
ance appeared  as  the  northwest  quarter  of  a 
quarter  section,  instead  of  the  northeast 
quarter,  the  correct  deHcription.  The  next 
day  he  called  upon  the  Reicbliugs  and  called 
their  attention  to  the  defect  and  asked  to 
have  it  remedied.  They  refused  to  do  any- 
thing about  It  and  told  him  to  return  the 
abstract  to  the  Lank.  The  next  day  he  did 
so,  and  called  tbe  attention  of  the  banker 
to  the  matter.  The  banker  discovered  that 
in  a  deed  made  in  January,  1907,  to  the 
Reichlings  by  some  of  their  relatives,  which 
he  had  himself  drawn,  he  had  by  Inadver- 
tence written  the  word  "west"  In  place  of 
"east,"  and  that  the  erroneous  description 
had  been  followed  in  the  record  and  trans- 
ferred to  the  abstract.  Upon  his  own  re- 
sponsibility, and  without  conference  with 
the  parties  to  the  deed,  he  changed  tbe  er- 
roneous description  therein,  and  caused  cor- 
responding changes  to  be  made  in  the  record 
by  the  register  of  deeds  and  in  the  abstract 
of  title  by  the  abstractor.  Brown  was  in- 
formed by  tbe  banker  of  these  changes  be- 
fore the  20th.  He  told  the  banker  he  was 
not  satisfied  with  the  title;  that  he  desired 
a  quitclaim  deed  to  be  made  by  the  grantors 
in  the  defective  conveyance.  February  20th 
was  Sunday.  On  Saturday,  the  19th,  Brown 
went  to  the  bank,  expecting  that  the  Reich- 
lings  would  come  there,  and  that  some  ad- 
justment of  the  matter  could  be  had;  but 
they  did  not  appear.    On  Monday  he  went  to 
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their  home,  talked  over  the  situation  with 
them,  and  asked  them  to  procure  the  quit- 
claim deed.  They  refused  to  do  so,  saying 
that  it  was  too  late;  that  the  time  was  past. 
A  week  later  Brown  was  told  that  the  $500 
would  be  returned  to  him  If  be  would  ac- 
cept It;  but  he  refused  to  do  so.  On  April 
6,  1909,  Brown  made  a  formal  tender  of 
$6,500  to  the  Reichllngs  and  demanded  a 
deed.  The  tender  was  made  with  money  he 
had  borrowed  for  the  purpose.  He  had  nev- 
er previously  made  a  tender;  nor  bad  he 
had  sofflclent  money  to  liable  him  to  do  so. 
He  had  made  arrangements  to  borrow  the 
money  by  using  the  land  he  was  buying  and 
an  80-acre  tract  that  he  already  owned 
as  security.  He  also  had  some  hogs,  worth 
$1,100,  which  he  could  have  sold  at  any 
time.  He  had  no  property  from  which  he 
could  have  raised  the  $6,500,  exc^t  as 
stated. 

[1]  The  argument  In  behalf  of  the  defend- 
ants Is  substantially  this:  The  contract 
was  that  the  payment  of  the  purchase  price 
should  be  completed  on  February  20th;  the 
plaintiff  made  no  offer  to  pay,  and  was  un- 
able to  pay  until  after  that  time,  and  until 
after  the  defendants  had  notified  him  that 
the  deal  was  off,  and  had  offered  to  return 
the  amount  he  had  paid;  therefore  his  right 
to  specific  performance  had  been  lost.  We 
think  the  conclusion  unsound,  for  these  rea- 
sons: Ordinarily  the  time  of  payment  Is 
not  regarded  as  of  the  essence  of  such  a  con- 
tract. 26  A.  &  B.  Encycl.  of  L.  73 ;  36  Cyc. 
TOT.  There  was  nothing  In  the  terms  of  the 
contract  here  Involved,  or  In  the  circumstanc- 
es of  the  transaction,  to  take  this  case  out 
of  the  general  rule.  '  The  plaintiff  had  a 
right  to  require  that  upon  his  payment  of 
the  $6,500  the  defendants  should  deliver  him 
a  deed  conveying  a  good  and  marketable  ti- 
tle, as  well  as  an  abstract  showing  the  state 
of  the  tlUe.  There  was  no  occasion  for  his 
making  a  formal  tender  of  the  money  until 
the  defendants  were  prepared  to  comply  with 
the  terms  of  the  agreement  on  their  part. 

[2,  3]  Under  the  evidence,  the  defendants 
were  the  actual  owners  of  the  proi>erty;  but 
the  misdescription  In  one  of  their  deeds 
made  their  paper  and  record  title  defective. 
The  changes  procured  by  the  draftsman  of 
the  deed,  without  the  knowledge  of  the  gran- 
tors, did  not  cure  the  defect.  True  the  rec- 
ord and  abstract  had  been  made  to  show  a 
good  title;  but  they  did  not  show  Its  actual 
condition.  They  showed  a  deed  to  the  de- 
fendants, not  in  the  condition  In  which 
It  had  been  signed,  but  In  a  condition  that 
resulted  from  a  change  which  was  unauthor- 
ized, and  therefore  Ineffective  In  law,  al- 
though made  In  good  faith  and  with  the 
best  Intentions.  It  was  entirely  reasonable 
that  the  purchaser,  knowing  of  the '  fact, 
should  ask  that,  If  possible,  the  flaw  be  rem- 


edied by  a  deed  from  the  grantors  In  the  al- 
tered conveyance,  or  In  some  other  suitable 
manner.  "A  reasonable  objection  to  the 
vendor's  title  is  a  good  excuse  for  the  ven- 
dee's delay."  36  Cyc.  731.  It  seems  proba- 
ble that  a  quitclaim  could  have  been  procur- 
ed. Fair  dealing  required  that  the  Reich- 
lings  should  procure  such  a  deed,  .If  able  to 
do  so.  They  eppar^tly  made  no  attempt, 
basing  their  action,  not  on  the  ground  of  In- 
ability, but  upon  the  contention  that  the  plain- 
tiff had  lost  the  right  to  enforce  the  con- 
tract. 

[4]  That  the  plaintiff  did  not  have  the 
money  with  which  to  complete  the  payment 
is  not  a  bar  to  his  recovery,  if  he  had.  as  he 
testified,  made  arrangements  to  obtain  it. 
The  fact  that  this  arrangement  contemplated 
the  use,  as  security,  of  the  property  he  was 
buying  Is  not  a  bar,  If  by  this  means  he  was 
able  to  procure  the  mopey  at  the  time  It 
was  needed  to  complete  the  transaction  ac- 
cording to  the  terms  of  the  contract;  and 
after  he  had  made  a  reasonable  requirement 
with  respect  to  the  completion  of  the  title 
and  the  abstract  It  was  not  Incumbent  upon 
him  to  produce  the  money  until  the  require- 
ment had  been  met,  if  that  were  practicable, 
or.  In  case  of  a  refusal  to  attempt  to  meet  It, 
until  the  lapse  of  a  reasonable  time  In  which 
to  determine  upon  his  course.  It  cannot  be 
said,  as  a  matter  of  law,  that,  under  the  cir- 
cumstances indicated  by  the  evidence,  the 
delay  on  his  part  forfeited  his  rights  under 
the  contract. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered.    All  the  Justices  concurring. 


(88  Kan.  7M) 

SHERWIN  V.  BAXTER  et  aL 

(Supreme  Court  of  Kansas.    March  9,  1912.) 

(Si/llahut  hy  the  Court.) 

Vbndob  and  Pubchabeb   (J  339*)— DE:FAtri,T 

OP     YEI7D0B  —  RBCOVKBT      OF     MOSET      AD- 

VANCBD. 

In  an  action  by  a  vendee  to  recover  the 
money  adranced  upon  a  contract  to  purchase 
land,  where  the  delivery  of  an  abstract  show- 
ing a  good  title  is  to  be  made  by  the  vendor 
simultaneoualy  with  a  further  payment  by  the 
vendee,  who  is  ready,  able,  and  willing  at  the 
proper  time  to  make  the  payment,  and  so  in- 
forms the  vendor,  who  does  not  furnish  the 
abstract  then  or  afterwards,  a  formal  prodoc- 
tion  of  the  cash  is  not  required  aa  a  condition 
precedent  to  an  action. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  {  339.»1 

Appeal  from  District  Coart,  Chautauqua 
County. 

Action  by  B.  R.  Sberwin  agabist  C.  P. 
Baxter  and  Elizabeth  Baxter.  Judgment  for 
defendants,  and  plaintiff  appeals.  Reversed, 
with  directions. 

J.  E.  Brooks,  for  appellant.  W.  H.  Sproul 
and  J.  A.'B'erireU,'  for  appellees. 
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BENSON,  J.  This  Is  an  action  to  recoTer 
an  advance  payment  made  on  a  contract  to 
purchase  land.  A  demurrer  to  the  plaintiff's 
evidence  was  sustained,  and  he  appeals.  ' 

The  agreement  was  negotiated  between  the 
appellant  and  an  agent  for  the  appellees,  who 
signed  It  for  them.  The  evidence  of  the  ap- 
pellant tends  to  prove  the  following  facts: 
The  contract  was  signed  on  August  25,  1900, 
and  left  with  the  agent.  Who  stated  that  he 
must  send  It  to  his  principal  in  another  place 
for  approval  before  it  was  a  complete  deal. 
Two  hundred  dollars  was  advanced  by  the 
purchaser,  and  a  receipt  was  given  by  the 
agent  therefor,  specifying  that  the  money  was 
to  be  held  by  the  agent  until  the  contract 
was  accepted  by  the  vendors. 

The  material  parts  of  the  contract  were: 
"Parties  of  the  first  part  hereby  agree  to 
sell  to  party  of  the  second  part,  for  and  in 
consideraUon  of  $4,000.00,  as  follows:  $200.- 
00  In  cash  for  which  this  is  a  receipt,  and 
$S00.00  to  be  paid  on  or  before  Jan.  1,  1910, 
and  a  mortgage  given  by  E.  S.  Sberwin  and 
wife,  Minnie  M.  Sherwin  to  parties  of  the 
first  part  for  $3,000.00  for  5  y«irs  drawing 
6%  Interest  per  annum,  interest  payable 
semi-annually,  the  following  described  prop- 
erty, to-wlt  •  *  •  Said  first  party  agrees 
to  pay  the  taxes  for  1909,  and  to  furnish 
said  second  party  a  warranty  deed,  clear  of 
all  incumbrance,  and  an  abstract  of  title 
showing  the  same." 

The  appellant  called  frequently  upon  the 
agent  to  inquire  whether  the  contract  had 
been  returned.  In  October  following  the  date 
of  the  agreement,  the  agent  Informed  appel- 
lant that  it  had  been  returned,  and  appellant 
then  asked  for  the  abstract  for  examination; 
but  it  was  not  furnished.  On  December 
28th,  the  agent  called  the  appellant  by  tele- 
phone, and  said  he  was  ready  to  complete  the 
deal.  Thereupon  the  appellant  and  his  wife 
proceeded  to  the  agent's  office,  where  the 
agent  presented  a  note  and  mortgage  for  the 
deferred  payments,  ready  for  signatures,  and 
requested  Mrs.  Sherwin  to  sign  the  papers, 
while  her  husband  should  examine  the  ab- 
stract which  the  agent  said  was  In  his  safe. 
The  ivife  proceeded  to  sign  the  papers,  but 
the  abstract  could  not  be  found  in  the  of- 
fice; the  signing,  for  that  reason,  was  not 
completed,  and  the  conference  was  ended  for 
that  day.  On  January  Ist  the  appellant 
again  asked  the  agent  for  the  abstract,  and 
was  told  that  he  did  not  have  it.  On  that 
day,  and  on  January  2d,  the  appellant  was 
ready,  willing,  and  able  to  complete  the  con- 
tract on  bis  part.  He  had  the  $800  to  be 
paid,  part  of  it  in  bis  pocket,  a  money  order 
for  part,  and  part  in  a  bank.  He  said  to 
the  agent  that  he  had  the  mon^,  and  was 
ready  to  carry  out  bis  part  of  the  contract, 
but  made  no  formal  tender  of  the  cash,  or  of 
a  note  and  mortgage  executed  by  himself 
and  wife.  An  abstract  of  title  was  not  pre- 
sented to  appellant,  although  he  requested  it. 


and  had  employed  an  attorney  to  examine  It. 
The  appellant,  some  time  before  January  I, 
1910,  told  the  agent  that  if  the  abstract  was 
not  ready  by  tliat  date  be  wanted  his  money 
back;  that  he  wanted  It  straightened  up  at 
that  time,  as  be  would  have  to  move  and 
wanted  a  place  to  go  to.  Again,  he  testified: 
"I  told  him  that  I  wanted  it  straightened 
up,  or  I  wanted  my  money.  Q.  What  did  he 
say?  A.  He  said  that  he  would  give  me  my 
money  back."  No  offer  was  ever  made  by 
the  agent,  or  by  any  one  for  the  appellees, 
to  furnish  an  abstract,  and  none  was  shown 
to  the  appellant,  or  any  one  for  blm,  until 
it  was  shown  to  his  attorney,  at  the  attor- 
ney's request,  in  Beptemlwr,  1910,  which 
showed  that  it  bad  not  been  brought  down 
to  a  date  later  than  the  year  1907.  On  Jan- 
uary 5,  1910,  the  appellant  purchased  and 
moved  to  another  farm,  and  before  commenc- 
ing this  action  on  September  30,  1910,  de- 
manded the  return  of  the  $200  paid  on  the 
contract 

The  appellees  urge  in  support  of  the  ruling 
sustaining  the  demurrer  that  a  tender  of  the 
$800,  to  be  paid  on  January  Ist,  and  a  note 
and  mortgage  for  the  deferred  payments, 
duly  executed,  was  a  condition  precedent  to 
a  recovery  of  the  money  advanced.  While 
it  is  often  said  that  a  tender  of  performance 
is  necessary  in  such  cases,  it  ia  not  meant 
that  a  party  must  make  a  formal  legal  ten- 
der by  producing  cash  and  securities  in  ev- 
ery case,  regardless  of  circumstances.  If 
useless  or  vain,  it  is  not  required.  Chlnn  v. 
Bretches,  42  Kan.  316,  22  Pac.  426;  Golden 
V.  Claudel,  85  Kan.  4C5,  118  Pac.  77;  Brown 
V.  Reichling.  121  Pac.  1127,  Just  decided.  The 
appellant  was  ready  to  comply  with  the  con- 
tract, and  he  went  promptly  to  the  appoint- 
ed place,  intending  to  complete  the  transac- 
tion, and  was  only  prevented  by  the  failure 
of  the  vendor  to  produce  the  abstract  as 
agreed.  The  agreement  for  an  abstract  im- 
plies an  opportunity  to  examine  it — an  op- 
portunity that  he  had  sought  before,  and 
again  sought  when  he  was  called  to  the 
agent's  office,  and  afterwards.  Some  import- 
ance is  attached  by  the  appellees  to  the  pur- 
chase of  another  farm;  but  the  necessity  of 
moving,  stated  to  the  vendor's  representa- 
tive, explains  this  and  fails  to  show  any  bad 
faith.  Having  asked  for  the  abstract  and 
been  informed  before  and  after  the  day  spec- 
ified in  the  contract  that  it  was  not  in  the 
agent's  hands,  it  devolved  on  the  appellee  or 
his  representative  to  produce  it  Not  having 
done  so,  in  view  of  all  the  circumstancea 
shown,  the  appellant  made  out  a  prima  facie 
case. 

The  subject  of  tender  in  such  cases  was 
considered  in  Niquette  v.  Oreen,  81  Kan.  569, 
581,  082,  106  Pac.  270.  274.  where  it  was 
said:  "No  formal  tender  to  the  defendant 
before  the  action  was  begun  was  made. 
*  *  *  If  the  defendant  puts  himself  in  an 
attitude  of  default,  tender  to  him  ia  unnecee- 
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sary.  It  could  serve  no  purpose,  so  far  as 
he  Is  concerned,  and  would  be  a  mere  for- 
mality. Equity  does  not  Insist  on  purpose- 
less conduct,  and  disregards  mere  formali- 
ties." In  the  same  case,  It  was  said  that 
tbe  law  gave  the  purchaser  time  to  examine 
the  abstract.  In  this  case,  tbe  appellant  was 
not  bound  to  part  with  bis  money  until  the 
abstract  was  at  least  presented  for  bis  ex- 
amination, which  was  never  done.  An  offer 
to  perform,  made  in  good  faith  by  a  party 
ready  and  able  to  do  so.  Is  all  that  ought  to 
be  required  in  such  a  situation,  whether  the 
action  be  for  specific  performance  or  for  re- 
covery of  money  advanced.  Having  made 
such  an  offer  in  the  circumstances  stated, 
and  requested  an  abstract  of  title  according 
to  the  agreement,  which  was  not  presented 
then  or  afterwards,  the  appellees  were  in  de- 
fault. 

The  Judgment  is  reversed,  with  directions 
to  overrule  the  demurrer  and  proceed  with 
the  case.    All  the  Justices  concurring. 


(8t  Kan.  611) 

GLOVER  T.  BERRIDGE  et  aL 
(Supreme  Court  of  Kansas.     March  V,  1912.) 

(Sj/llabui  by  the  Court.) 

1.  Sales  (J  21*)— Validity— Considebatiow. 

A  promise  to  pay  a  sum  of  money  for 
property  which  tbe  promisor  already  owned, 
and  in  which  the  promisee  has  no  interest,  is 
without  consideration  and  unenforceable. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  18  33-38;   Dec.  Dig.  i  21.»] 

2.  Estoppel  (8  63*)— Equitable  Estoppel^ 
Grounds. 

The  fact  that  the  promisor  only  stated 
one  ground  of  refusal  when  payment  was  de- 
manded will  not  estop  him  from  setting  up  all 
tbe  defenses  he  has,  when  an  action  is  brought 
against  him  on  the  promise. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Dec.  Dig,  f  63.»] 

Appeal  from  District  (3ourt,  Nemaha 
County. 

Action  by  F.  L.  Glover  against  Frank  G. 
Berridge  and  another.  From  a  Judgment  for 
defendants,    plaintiff   appeals.     Affirmed. 

Crane  &  Woodburn  Bros.,  for  appellant. 
Lee  Monroe  and  W.  8.  Roark,  for  appellees. 

JOHNSTON,  C.  J.  This  was  an  action 
by  appellant  to  recover  $1,000  from  appellees 
on  a  verbal  agreement. 

On  June  1,  1907,  a  contract  of  sale  was 
entered  into  between  F.  L.  Glover,  appel- 
lant, and  appellee  H.  G.  Berridge  and  Ger- 
trude Berridge,  wherein,  for  a  consideration 
of  $8,000,  they  agreed  to  convey  a  certain 
tract  of  land  to  appellant,  possession  of 
which  was  to  be  given  March  1,  1908.  Re- 
ceipt of  $4,000  was  acknowledged,  and  the 
balance  of  the  principal,  less  a  $1,800  mort- 
gage which  appellant  was  to  assume,  was  to 


be  paid  March  1,  1908.  Tbe  payment  of  $4.- 
000  was  made  by  giving  appellee  and  his  wife 
a  stock  of  hardware  and  implements  in  the 
city  of  Goffs.  On  July  20.  1907,  shortly  after 
tbe  date  of  tbe  contract,  appellant  F.  L. 
Glover  was  adjudged  a  bankrupt  under  the 
federal  bankruptcy  act,  and,  on  February  27, 
1908,  it  was  determined  in  that  proceeding 
that  appellee  and  his  wife  were  not  bona  fide 
purchasers  for  value  of  the  stock  of  hard- 
ware, and  that  the  sale  was  invalid.  They 
were  ordered  to  deliver  the  stock  to  tbe  trus- 
tee in  bankruptcy  for  the  benefit  of  the  cred- 
itors of  tbe  estate,  and  this  was  done.  The 
trustee  was  ordered  to  sell  the  stock,  and  at 
a  sale  made  on  February  28,  1908,  it  was 
sold  to  Herbert  G.  Berridge  for  tbe  sum  of 
$1,500. 

All  the  parties  interested  in  tbe  property, 
including  the  creditors,  the  trustee  in  bank- 
ruptcy, and  the  parties  herein,  made  a  settle- 
ment of  matters  In  dispute  and  agreed  to 
tbe  sale.  The  trustee  made  a  bill  of  sale 
transferring  the  stock  of  goods  to  Berridge 
and  a  release  and  transfer  of  all  claims  of 
tbe  trustee  and  of  the  creditors,  as  well  as 
all  interest  which  Glover  might  have  in  the 
stock  and  In  tbe  land  which  he  contracted 
to  purchase.  Just  prior  to  March  1,  1908, 
L.  N.  Simon  agreed  to  give  Glover  property 
of  the  value  of  $1,400  for  his  supposed  inter- 
est in  the  contract  to  exchange  the  stock 
of  goods  for  the  land,  and  Frank  G.  Ber- 
ridge, learning  of  the  proposed  sale  to  Simon, 
agreed  to  give  Glover  $1,500  if  he  would  not 
assign  or  transfer  his  Interest  to  Simon. 
The  offer  was  accepted;  but  Berridge  did  not 
pay  the  $1,500,  but  claimed  that  his  agree- 
ment was  on  the  condition  that  such  an 
allowance  would  be  made  by  the  bankruptcy 
court;  but  it  was  found  that  no  such  stipula- 
tion was  In  fact  made.  Upon  these  facts, 
the  trial  court  found  for  the  appellees,  hold- 
ing that  there  was  no  consideration  for  the 
agreement  to  pay  $1,500. 

[1]  What  did  appellees  get  for  their  prom- 
ise to  pay  $1,500?  It  is  elementary  that  a 
promise,  not  supported  by  a  valuable  con- 
sideration, is  void.  Appellant  agreed  to  as- 
sign and  transfer  his  Interest  in  tbe  stock 
of  hardware  and  in  the  land  purchase; 
whereas,  both  interests  had  been  sold  by  the 
trustee  In  pursuance  of  tbe  order  of  the 
court.  Tbe  transfers  were  formally  effect- 
ed by  a  bill  of  sale  and  a  trustee's  deed 
executed  by  the  trustee,  and  the  claims  of 
the  creditors,  as  well  as  of  tbe  bankrupt, 
were  expressly  released.  It  appears  that 
after  tbe  sale  and  transfer  had  been  made 
by  tbe  trtistee  tbe  assets  of  the  estate  were 
insufficient  to  pay  in  full  the  obligations  of 
Glover.  No  attack  is  made  on  tbe  validity 
of  the  adjudication  of  tbe  bankruptcy  court; 
nor  is  there  any  claim  that  the  sale  and 
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transfer  by  the  trustee  was  Ineffectual.  Ap- 
pellant, therefore,  had  nothing  In  the  stock, 
of  hardware  or  land  contract  to  assign  to 
Simon,  or  to  appellees,  or  to  any  one  else, 
and  appellees  could  gain  nothing  through  an 
assignment  by  appellant  to  them.  By  the 
purchase  of  appellees  at  the  trustee's  sale, 
they  acquired  the  entire  interest  of  appel- 
lant. As  an  assignment  from  appellant  could 
carry  nothing  to  appellees,  their  promise, 
made  in  consideration  of  such  assignment.  Is 
void.  Stone  v.  Young,  4  Kan.  17;  Vlckroy 
▼.  Pratt,  7  Kan.  238;  National  Bank  v.  Peck, 
S  Kan.  660;  Sunderland  v.  Bell,  39  Kan.  663, 
18  Pac.  817;  Price  t.  Bank,  62  Kan.  743, 
64  Pac.  639. 

[I]  It  Is  finally  contended  that  appellees 
are  estopped  to  make  the  defense  of  no  con- 
sideration, because,  when  payment  was  de- 
manded and  refused,  the  only  reason  given 
by  appellees  for  refusal  was  that  their  prom- 
ise was  given  on  condition  that  the  bank- 
ruptcy court  would  allow  the  claim.  As  we 
have  seen,  there  was  no  liability  of  appel- 
lees to  appellant  on  the  promise,  and  will  the 
fact  that  they  failed  to  state  all  the  grounds 
of  nonliability,  when  payment  was  asked, 
preclude  them  from  setting  up  all  the  de- 
fenses they  have?  The  transaction  between 
them  had  been  concluded  before  they  assign- 
ed the  reason  for  refusing  payment.  The 
statement  made  by  appellees  did  not  induce 
appellant  to  change  his  attitude,  nor  lead 
him  to  assume  a  disadvantageous  position. 
An  estoppel  should  not  be  applied,  unless 
the  statement  or  action  of  the  party  has  In- 
juriously affected  others.  It  appears  that 
appellant  lost  nothing  by  the  statement  of 
appellees.  He  had  nothing  to  assign  or  sur- 
render, and  when  appellees  refused  payment 
on  any  grounds  he  lost  nothing.  Even  an 
acknowledgment  of  liability  by  a  party  who 
was  not  aware  of  his  rights  would  not  pre- 
clude him  from  setting  up  a  defense,  when 
he  learned  that  there  was  no  liability  on 
the  claim.  Probably  appellees  did  not  know 
all  the  defenses  they  had  when  the  state- 
ment was  made;  and  a  mistake  in  the  enu- 
meration of  defenses  will  hardly  operate  as 
an  estoppel,  where  there  is  no  other  claim 
of  injury  than  that  a  suit  was  brought  by 
appellant  to  enforce  an  agreement  upon  which 
there  never  was  a  liability.  One  who  has 
no  claim  or  cause  of  action  against  another 
cannot  be  defrauded  or  Injured  by  a  denial 
of  liability  by  the  other  on  any  ground, 
whether  it  be  good  or  bad.  A  representation 
by  one,  even  If  false,  does  not  work  an  es- 
toppel, unless  the  party  asserting  it  has  act- 
ed on  the  representation  to  his  prejudice. 

Reference  Is  made  to  cases  in  which  par- 
ties were  not  permitted  to  change  attitudes 
or  mend  their  holds;  but  these  involved  ac- 
tual liabilities,  and  where  the  statement  or 
refusal  made  by  one  party  operated  to  the 


prejudice  of  another,  or  wb^re  the  objection 
finally  made,  If  it  had  been  made  earlier, 
might  have  been  obviated.  The  principles 
of  those  cases  do  not  apply  here. 

The  Judgment  of  the  district  court  will  be 
affirmed.    All  the  Justices  concurring. 


(88  Kan.  7$S) 
STATE  V.  JENNINGS. 
(Supreme  Court  of  E^nsas.    March  9,  1912.) 

(8vllaiv»  &V  tie  Court.) 

1.  Witnesses   (|  329*)— Cboss-Examination 
— impeachuent. 

Where,  in  a  criminal  action,  a  witness  for 
the  state  has.  on  direct  examination,  testified 
to  incriminating  facts,  it  is  proper,  on  cross- 
examination,  for  the  purpose,  in  good  faith,  of 
testing  bis  memory  and  accuracy,  to  inquire  if 
he  was  not  drunk  at  the  time  referred  to. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §$  1104,  1105;   Dec.  Dig.  (  329.»] 

2.  Cbiminal  Law  (J  1170%»)— Appeal-Ex- 
clusion OF  Evidence — Habmless  Erbor. 

If,  however,  the  court,  in  such  case,  sus- 
tains an  objection  to  such  cross-examination, 
and  tenders  to  the  defendant  permission  to  re- 
call the  witness  after  the  evidence  for  the  state 
is  closed,  the  error  is  not  prejudiciaL 

[Ed.  Note.— For  other  cases,  Bee  Criminal 
Law,  Cent.  Dig.  H  3129-3135;  Dec  Dig.  f 
1170%.*] 

Appeal  from  District  Court,  Sedgwick 
County. 

L.  Jennings  was  convicted  of  violating  the 
prohibitory  law,  and  appeals.    Affirmed. 

S.  B.  Amldon,  J.  A.  Conly,  and  Jean  Mad- 
alene,  for  appellant.  John  S.  Dawson,  Atty. 
Gen.,  and  George  McGlll,  Co.  Atty.,  for  the 
State. 

SMITH,  J.  The  appellant  was  convicted  of 
a  violation  of  the  prohibitory  liquor  law  for 
making  a  sale. 

[1]  Two  questions  only  are  presented:  (1) 
A  witness  who  had  testified  to  buying  and 
drinking  one  drink  of  the  defendant  on  a 
certain  day  was  asked,  on  cross-examination, 
if  he  had  drunk  any  before  on  that  day,  and 
other  similar  questions,  to  all  of  which  ob- 
jections were  made  and  sustained.  There- 
upon counsel  for  appellant  made  the  follow- 
ing offer  of  proof:  "Now,  I  desire  to  show 
by  this  witness,  on  the  cross-examination, 
that,  prior  to  the  time  he  went  into  the 
building,  known  as  the  'Yankee  Tavern,'  on 
the  23d  of  February,  he  had  been  to  several 
other  places  in  this  city,  at  least  four  or  five, 
and  had  taken  at  least  four  or  five  drinks, 
and  that  at  the  time  he  was  In  there  he 
was  intoxicated  and  drunk."  To  which  ob- 
jection was  made  and  sustained.  In  making 
this  ruling,  the  court  announced:  "The  court 
will  permit  it  when  the  defendant  reaches 
bis  own  evidence.  This  is  defensive  matter." 
We  think  the  offer  of  proof  should  have 
been  allowed  as  a  part  of  the  cross-examina- 
tion; but  it  is  largely  a  matter  in  the  discre- 
tion of  the  court    When  appellant  reached 
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his  defense,  the  witness  could  have  been  re- 
called and  asked  the  qaestlons  as  on  cross- 
examination.  The  witness  had  been  pro- 
duced by  the  state  and  confronted  the  ap- 
pellant. The  attention  of  the  jury  was  called 
to  the  situation.  While  erroneous,  the  ruling 
does  not  appear  to  have  been  prejudicial. 

(2)  It  is  contended  that  the  court  erred  in 
overruling  a  motion  to  vacate  and  set  aside 
the  verdict,  by  reason  of  a  remark  made  by 
the  county  attorney  In  the  closing  argument 
to  the  jury.  The  appellant,  to  rebut  evi- 
dence of  guilt,  had  offered  evidence.  It  seems, 
of  his  good  reputation  as  a  law-abiding  cit- 
izen. The  state  thereafter  offered  counter- 
evidence.  Some  of  the  witnesses  called  by 
the  state  for  this  purpose  said  that  they  did 
not  know  appellant's  general  reputation.  As 
to  one  of  these,  the  county  attorney,  in  com- 
menting upon  the  preference  of  a  witness  to 
testify  to  the  good  reputation,  rather  than 
to  the  bad  reputation,  of  his  neighbors,  made 
the  following  remark:  "It  is  easy  enough  to 
produce  witnesses  to  testify  to  the  good  char- 
acter of  any  person.  The  defendant  had  no 
trouble  to  produce  witnesses  to  testify  to 
his  good  character.  People  will  testify  to  the 
good  character  of  any  one;  but  you  see  how 
hard  it  was  for  us  to  attempt  to  show  his 
character.  We  Introduced  one  witness  who, 
I  believe,  knew  of  the  character  of  the  de- 
fendant, and  knew  It  to  be  bad;  but  be  re- 
fused to  testify  to  It.  You  will  remember 
I  was  unable  to  get  anything  out  of  that 
witness.  People  do  not  like  to  testify  to  the 
reputation  of  a  person  being  bad,  and  for 
that  reason  I  could  not  prove  the  general 
reputation  of  the  defendant  as  a  peaceable 
and  law-abiding  citizen  to  be  bad."  This 
amounted  to  a  statement  of  the  prosecutor  to 
the  jury  that  he  had  failed  In  his  evidence 
on  this  point,  and  whatever  criticism  it  con- 
tained was  of  a  witness  for  the  state,  and 
not  for  the  appellant.  We  do  not  think  the 
remarks  were  prejudicial   to  the  appellant. 

The  judgment  Is  afiSrmed.  All  the  Justices 
concurring. 


MEMORANDUM  DECISIONS 


HAUN  V.  ROBINSON.  (S.  F.  5,793.)  (Su- 
preme Court  of  California.  Jan.  18,  1912.) 
Department  1.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  James  M. 
Troutt,  Judge.  Action  by  Joseph  P.  Haun 
against  F.  K.  Robinson.  From  an  order  grant- 
ing a  change  of  place  of  trial,  defendant  ap- 
peals. Affirmed.  Frank  H.  Gould,  for  appel- 
lant. Hickcoz  &  Crenshaw  and  Reuben  6. 
Hunt,  for  respondent. 

PER  CURIAM.  Appeal  from  an  order 
granting  a  change  of  place  of  trial  from  the 
superior  court  of  the  city  and  county  of  San 
Francisco  to  the  superior  court  of  Lob  Angeles 
county  on  the  groimd  that  the  convenience  of 


witnesses  and  the  ends  of  Justice  would  be 
promoted  by  the  change.  Code  Civ.  Proc.  S 
397,  subd.  3.  ,  The  order  was  affirmed  from  the 
bench,  for  the  reason  that  it  satisfactorily  ap- 
peared to  the  court  that  there  was  a  sufficient 
showing  made  by  the  affidavit  in  support  of  the 
motion  to  sustain  the  conclusion  of  the  lower 
court  that  "the  convenience  of  witnesses  and 
the  ends  of  justice"  would  be  promoted  by  such 
a  change. 


SAVINGS  BAJ^  OF  ST.  HELENA  v.  NA- 
PA COUNTY.  (Civ.  876.)  (District  Court  of 
Appeal,  Third  District,  California.  Dec.  18, 
1911.  Rehearing  denied  by  Supreme  Court 
Feb.  14,  1912.)  Appeal  from  Superior  Court, 
Napa  County;  Henry  C.  Gesford,  Judge.  Ac- 
tion by  the  Savings  Bank  of  St  Helena  against 
the  County  of  Napa.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed.  Frank  M. 
Silva  and  Theodore  A.  Bell,  for  appellant. 
Wallace  Rutherford,  for  respondent 

CHIPMAN,  P.  J.  This  is  an  action  to  re- 
cover the  sum  of  $2,056.47,  alleged  to  have 
been  paid  by  plaintiff  to  defendant  under  pro- 
test as  taxes  illegally  assessed  on  plaintifTs 
property.  The  property  so  assessed  consisted 
of  the  bonds  of  certain  railroad  companies  and 
certain  bonds  of  the  California  Gas  &  Elec- 
tric Company  of  San  Francisco,  and  it  is  al- 
leged that  all  of  said  railroad  companies  are 
railroad  corporations  organized  under  and  by 
virtue  of  the  laws  of  the  state  of  California 
and  that  the  said  gas  and  electric  company  is 
a  public  service  corporation  organized  under 
and  by  virtue  of  the  laws  of  said  state,  all  of 
said  bonds  amounting  to  the  sum  of  $116,84.5, 
on  which  said  assessment  was  levied  and  col- 
lected. It  is  further  alleged  "that  all  of  said 
bonds  are  and  were  on  the  first  Monday  in 
March,  1909,  at  12  o'clock  meridian,  secured 
by  mortgage  or  deed  of  trust  made  and  execut- 
ed by  said  corporations  upon  property  owned 
by  said  corporations  in  the  state  of  California 
•  •  •  and  now  assessed  to  said  corpora- 
tions." The  facts  set  out  in  the  complaint 
as  constituting  the  cause  of  the  action  are 
similar  in  all  essential  particulars  as  appeared 
in  Napa  Savings  Banli  v.  County  or  Napa, 
No.  877,  decided  by  this  court  on  November  23, 
1911,  reported  in  120  Pac.  449.  A  general  de- 
murrer to  the  complaint  was  sustained,  and 
plaintiff  had  judgment,  from  which  defendant 
appealed.  The  questions  presented  in  the  pres- 
ent case  are  the  same  as  were  decided  in  the 
case  cited,  and,  on  its  authority,  the  judgment 
herein  is  affirmed. 

We  concur:   BURNETT,  J.;  HART,  J. 


HALL  V.  DE  LONG.  (Court  of  Appeals  of 
Colorado.  Feb.  13.  1912.)  Appeal  from  Dis- 
trict Court,  Otero  County ;  J.  E.  Rizer,  Judge. 
Action  between  C.  E.  De  Long  and  G.  M.  Hall, 
as  receiver  of  the  State  Bank  of  Rooky  Ford. 
From  a  judgment  for  C.  E.  De  Long.  G.  M. 
Hall,  receiver,  appeals.  Affirmed.  Fred  A.  Sa- 
bin  and  Charles  E.  Sabin,  for  appellant  Glenn, 
Beall  &  Gobin,  for  appellee. 

PER  CURIAM.  The  judgment  of  the  trial 
court  is  affirmed. 


FABRELL  r.  BOARD  OF  EDUCATION 
OF  CITY  OF  PAWHUSKA.  (Supreme  Court 
of  Oklahoma.  Feb.  6,  1912.)  Commissioners' 
Opinion,  Division  No.  1.  Error  from  District 
Court,  Osage  (jounty;  John  J.  Shea,  Judge. 
Action  by  John  Farrell  antinst  the  Board  of 
Education  of  the  City  of  Pawhuska  to  declare 
a  resulting  trust,  etc.  From  a  judgment  on 
demurrer  for  defendant  plaintiff  brings  error; 
Affirmed.    Grinstead,  Mason  &  Scott,  for  plain- 
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tiff  in  error.  Boone,  Leahy  &  MacDonald,  for 
defendant  in  error. 

ROBERTSON,  C.  Under  the  facts  as  dia- 
doeed  by  the  record,  this  case  is  concluded  by 
that  of  Citiiena'  Trading  Co.  t.  Wm.  G.  Baas, 
120  Pac.  1095,  decided  January  16,  1912,  by 
Ro8«er,  Commissioner,  not  yet  officially  re- 
ported ;  the  facts  being  identical.  The  ques- 
tion raisod  in  this  case  being  the  same  as  that 
raised  and  decided  in  Citizens'  Trading  Co.  T. 
Bass,  supra,  therefore,  under  the  authority  of 
said  case,  the  judgment  of  the  district  court  of 
Osage  county  should  be  affirmed, 

PER  CURIAM.    Adopted  in  whole. 


BAKER  V.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  March  7,  1912.)  Appeal 
from  Latimer  County  Court;  Cliff  V.  Peery, 
Judge.  Lewis  Baker  was  convicted  of  escape 
from  jail,  and  appeals.  Dismissed.  Charles  H. 
Hudson,  for  appellant.  Smith  0.  Matson,  Asst. 
Atty.  Gen.,  for  the  State. 

FURMAN,  P.  J.  On  the  6th  day  of  Janu- 
ary, 1911,  judgment  and  sentence  was  rendered 
against  appellant  in  the  county  court  of  Lat- 
imer county  on  the  charge  of  escaping  from  jail, 
and  he  was  sentenced  to  six  months  imprison- 
ment in  the  county  jail  for  said  offense.  Ap- 
pellant did  not  perfect  his  appeal  by  filing  a 
transcript  of  the  record  in  this  court  until  the 
8th  day  of  March,  1911,  which  was  61  days 
after  the  date  of  the  rendition  of  the  judgment 
against  him.  Under  our  law  the  appeal  must 
be  perfected  in  misdemeanor  cases  within  60 
days  from  the  date  of  the  rendition  of  the  judg- 
ment, unless  additional  time  is  granted  by  the 
court  trying  the  cause.  In  this  case  there  was 
no  extension  of  the  time  allowed  by  law  for 
perfecting  the  appeal.  We  therefore  did  not  ac- 
quire jurisdiction  of  the  cage,  and  .the  appeal  is 
dismissed. 

ARMSTRONG  and  DOYLB,  J.T.,  concur. 


BONHAM  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Jan.  3,  1912.)  Appeal 
from  Coal  County  Court ;  R.  H.  Wells,  Judge. 
Victor  Bonham  was  convicted  of  a  violation  of 
the  liquor  law,  and  appeals.    Affirmed. 

PER  CURIAM.  Victor  Bonham,  plaintiff  in 
error,  was  convicted  in  the  county  court  of 
Coal  county  on  an  information  which  charged 
the  offense  of  having  possession  of  intoxicating 
liquor  with  the  intention  of  selling  the  same. 
January  27,  1011,  judgment  was  entered. 
When  the  case  was  called  on  the  assignment  of 
this  term,  the  Attorney  General  moved  in  open 
court  to  affirm  for  failure  to  prosecute.  No 
briefs  have  been  filed  and  no  appearance  made 
on  behalf  of  plaintiff  in  error.  The  motion  to 
affirm  is  therefore  sustained,  and  the  cause  re- 
manded with  direction  to  enforce  the  judgment 
therein. 


CHORNE  T.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  March  7,  1912Ji  Appeal 
from  Cherokee  County  Court;  J.  T.  Parks, 
Judge.  C.  A.  Chorne  was  convicted  of  practic- 
ing medicine  without  a  license,  and  appeals. 
Dismissed.  Smith  C.  Matson,  AssL  Atty.  Gen., 
for  the  State. 

PER  CURIAM.  On  the  15th  day  of  Novem- 
ber, 1909,  judgment  was  rendered  against  ap- 
pellant, and  he  was  sentenced  to  pay  a  fine  of 
$50  for  attempting  to  cure  a  disease  without 
first  procuring  a  license  therefor.  Appellant 
did  not  perfect  his  appeal  by  filing  a  transcript 
of  the  record  in  this  court  until  the  14th  day 
of  November,  1910,  which  was  long  after  the 
time  had  expired  provided  by  law  for  perfecting 


the  appeal  in  said  case.  This-  court,  therefore, 
did  not  acquire  jurisdiction  of  the  cause,  and 
the  appeal  Is  dismissed. 


COLLINS  T.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  March  5,  1912.)  Ap- 
peal from  Payne  County  Conrt ;  P.  D.  Mitchell, 
Judge.  Kelley  Collins  was  convicted  of  violat- 
ing the  prohibitory  law,  and  appeals.  Affirmed. 
Freeman  E.  Miller,  for  plaintiff  in  error. 
Smith  C.  Matson,  Asst  Atty.  Gen.,  and  E.  6. 
Spilman,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed in  the  county  conrt  of  Payne  county  on 
the  3d  day  of  November,  1909,  on  a  charge  of 
unlawfully  conveying  intoxicating  liquor  from 
one  place  in  this  state  to  another  place  therein, 
and  was,  on  the  10th  day  of  said  month,  sen- 
tenced to  pay  a  fine  of  $50  and  be  confined  in 
the  county  jail  for  a  period  of  60  days.  After 
a  careful  examination  of  the  record  in  this  case, 
we  are  of  the  opinion  that  the  judgment  of  the 
trial  court  should  be  affirmed ;  and  it  is  so  or- 
dered.   Let  the  mandate  issue  forthwith. 


GILLESPIE  V.  STATE  (two  cases).  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  Feb.  21, 
1912.)  Appeals  from  Garfield  County  Court; 
Winfield  Scott,  Judge.  J.  W.  Gillespie  was 
convicted  for  violations  of  the  prohibition  law, 
and  appeals.  Dismissed.  H.  J.  Sturgis,  for 
plaintiff  in  error.  Smith  C.  Matson,  Asst.  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  J.  W. 
Gillespie,  was  convicted  in  the  county  court  of 
Garfield  county  for  violations  of  the  prohibitory 
law,  end  in  case  No.  A— 629,  was  sentenced  on 
the  13th  day  of  November,  1909,  to  pay  a  fine 
of  $150  and  serve  90  days  in  the  county  jail. 
In  case  No.  A — 1863,  he  was  sentenced  on  the 
13th  day  of  June,  1911,  to  pay  a  fine  of  VOO 
and  be  confined  in  the  county  jail  for  a  period 
of  6  months.  The  plaintiff  in  error  has  filed  a 
motion  to  dismiss  the  appeals  herein.  Upon 
such  motion,  the  appeals  are  accordingly  dis- 
missed. 


HYBARGER  v.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  ITeb.  8,  1912.)  Appeal 
from  Garvin  County  Court ;  W.  B.  M.  Mitchell, 
Judge.  Oscar  Hybarger  was  convicted  of  violat- 
ing the  prohibitory  law,  and  appeals.  Reversed 
and  remanded.  J.  S.  Garrison  and  Thompson  & 
Patterson,  for  plaintiff  in  error.  Smith  C.  Mat- 
son  and  E.  G.  Spilman,  Asst.  Attys.  Gen.,  for 
the  State. 

PER  CURIAM.  Plaintiff  in  error,  was  con- 
victed in  the  county  court  of  Garvin  countv  at 
the  April,  1911,  term,  on  a  charge  of  selling 
intoxicating  liquor,  and  his  punishment  fixed  at 
a  fine  of  $50  and  imprisonment  in  the  county 
jail  for  a  period  of  30  days.  One  of  the  assign- 
ments of  error  relied  upon  is  as  follows:  "The 
court  erred  in  admitting  in  evidence,  over  the 
objection  of  the  defendant,  a  certain  written 
memorandum,  as  testified  to  by  witness  C.  H. 
Hays,  which  was  not  made  in  the  presence  of 
the  accused,  and  which  contains  a  statement  of 
facts  purporting  to  be  signed  by  a  third  party." 
From  the  record  it  appears  that  the  county  at- 
torney had  the  prosecuting  witness,  Hays,  iden- 
tify a  certain  bottle  of  whisky,  which  it  was 
contended  was  the  whisky  he  purchased  from 
the  accused  on  the  9th  of  January,  1911,  and 
upon  which  transaction  this  prosecution  is 
based.  It  further  api>ears  that  the  officer  had 
written  out  a  ststement,  which  the  prosecuting 
witness  and  one  Robert  Badger  had  signed  and 
pasted  on  the  bottle ;  that  this  bottle  and  mem- 
orandum were  admitted  in  evidence.    The  mem- 
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orandum  is  as  follows:  "We,  the  undersigned, 
hereby  certify  that  we  boaght  this  bottle  of 
whislcy  from  Oscar  Hybarger  in  the  town  of 
Lindsey,  Gervin  county,  Olclahoma,  on  January 
9,  1911,  about  8  o'clock  p.  m.  at  night.  Dave 
H.  Hays.  Robert  Badger."  Robert  Badger 
was  not  called  as  a  witness  by  the  state,  and 
did  not  testify  at  the  trial  of  this  case.  It  is 
contended  that  the  admission  of  this  exhibit  as 
evidence  had  the  effect  of  placing  before  the 
jury  the  testimony  of  Robert  Badger,  who  was 
not  a  witness,  who  was  not  sworn,  and  who  did 
not  testify  in  the  case.  Only  one  witness  tes- 
tified for  the  state,  and  the  defendant  and  two 
other  witnesses  contradicted  his  testimony.  The 
exhibit — that  is,  the  bottle  of  whisky — was  com- 
petent evidence ;  but  the  memorandum  thereon 
should  not  have  been   permitted  to  go  to   the 

S'  iry.  That  memorandum  tells  the  jury  that 
ave  H.  Hays  and  Robert  Badger  bought  the 
whisky  as  alleged  in  the  information,  which  is 
the  gist  of  the  testimony  given  by  the  prose- 
cuting witness.  Hays.  Had  this  case  gone  to 
the  jury  on  a  controverted  question  of  fact, 
without  error  upon  the  part  of  the  trial  court, 
we  would  not  feel  called  upon  to  disturb  the  ver- 
dict of  the  jury.  But  there  is  no  rule  known 
to  this  court  under  which  this  memorandum 
was  entitled  to  be  admitted  at  the  trial  of  this 
case.  The  framers  of  the  Constitution  saw  fit 
to  provide  that  a  person  on  trial  should  be  en- 
titled to  confrontation  by  the  witnesses  against 
him.  If  the  court  should  uphold  the  practice 
permitted  in  the  trial  of  this  case,  it  would,  in 
effect,  declare  a  rule  that  would  permit  a  man 
to  be  tried  and  convicted  for  crime  upon  the  un- 
sworn written  statement  of  any  person,  which 
would  reduce  the  enforcement  of  the  criminal 
law  to  a  joke.  Errors  of  law  committed  by  the 
trial  court  do  not  alwaj-s  presume  injury.  But 
not  so  with  a  constitutional  right,  the  denial  of 
which  always  presumes  injury.  The  court 
should  have  permitted  the  introduction  of  the 
exhibit,  but  not  the  memorandum.  The  judg- 
ment is  reversed,  and  the  cause  remanded,  with 
directions  to  grant  a  new  trial. 


SHAY  V.  STATE.  (Xo.  A— 1082.)  (Criminal 
Court  of  Appeals  of  Oklahoma.  March  19, 
1912.)  Appeal  from  District  Court.  Stephens 
County ;  Frank  XI.  Bailey,  Judge.  J.  M.  Shay 
was  convicted  of  manslaughter,  and  appeals. 
Affirmed.  Gilbert  &  Bond,  for  appellant. 
Smith  C.  Matson,  Asst.  Atty.  Gen.,  for  the 
State. 

BRITMLET  V.  STATE.  (Xo.  A— 1094.) 
(Criminal  Court  of  Appeals  of  Oklahoma. 
March  19,  1912.)  Appeal  from  District  Court, 
Choctaw  County ;  Jas.  R.  Armstrong,  Judge. 
W.  E.  Brumley  was  convicted  of  manslaughter 
and  appeals.  Affirmed.  George  W.  Richard- 
son, for  appellant.  Smith  C.  Matson,  Asst, 
Atty.  Gen.,  for  the  State. 

SMITH  v.  STATE.  (Xo.  A— 1112.)  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  March  19. 
1912.)  Appeal  from  District  Court,  Okmulgee 
County;  VV.  L.  Barnuro,  Judge.  Joe  C.  Smith 
was  convicted  of  larceny,  and  appeals.  Af- 
firmed. Barclay  Morgan  and  W.  E.  Foster, 
for  appellant.  Smith  C.  Matson,  Asst.  Atty. 
Gen.,  for  the  State. 

POWELL  et  al.  y.  STATE.  (No.  A— 1117.) 
(Criminal  Court  of  Appeals  of  Oklahoma. 
March  19,  1912.)  Appeal  from  Carter  County 
Court;  M.  F.  Winfrey.  Judge.  Ed  Powell, 
Allie  Pettis,  and  Bill  Price  were  convicted  of 
maliciously  killing  live  stock,  and  appeal.  Af- 
firmed. R.  F.  Turner,  for  appellants.  Smith 
C.  Matson,  Asst.  Atty.  Gen.,  for  the  State. 

CRAWFORD     V.    STATE.      (Xo.    A— 987.) 

S'riminal  Court  of  Appeals  of  Oklahoma, 
arch  19,  1912.)  Appeal  from  District  Court, 
Johnston  County ;  A.  T.  West,  Judge.  Charley 
Crawford  was  convicted  of  burglary,  and  ap- 


peals. Affirmed.  Smith  C  Matson,  Asst.  Atty. 
Gen.,  for  the  State. 

FURMAN,  P.  J.  In  each  of  the  above  num- 
bered and  entitled  cases,  to  wit,  J.  M.  Shay  t. 
State,  No.  A— 1082,  W.  B.  Brumley  v.  State, 
No.  A— 1094,  Joe  O.  Smith  v.  State.  No.  A— 
1112,  Ed  Powell,  Allie  Pettis,  and  Bill  Price 
V.  State,  No.  A— 1117,  and  Charley  Crawford 
v.  State,  No.  A — 987,  no  appearance  has  been 
made  in  this  conrt  in  behalf  of  either  of  the 
appellants,  either  by  brief  or  oral  argument. 
Upon  an  examination  of  the  records  in  theae 
cases,  we  fail  to  find  any  fundamental  errors, 
and  the  testimony  in  each  case  amply  supports 
the  verdict.  The  judgment  in  each  of  the  above- 
named  cases  is  therefore  affirmed. 

DOYLE,  J.,  concurs. 

ARMSTRONG,  J.,  having  presided  at  the 
trial  of  Brumley  v.  State  (No.  A— 1094)  in  the 
court  below,  did  not  participate  in  the  deter- 
mination of  said  case. 


SQUIRES  et  al  v.  STATE.  (Criminal  Court 
of  Appeals  of  Oklahoma.  March  19,  1012.) 
Apjwal  from  Pottawatomie  County  Court ;  Ross 
F.  Iy>ckridge,  Judge.  Clarence  Squires  and 
Blackey  Layman  were  convicted  of  assault,  and 
appeal.  Dismiss?d.  S.  P.  Freeling  and  I.  C. 
Saunders,  for  appellants.  Smith  C.  Matson, 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  In  this  case  the  rword  fails 
to  show  that  the  case-made  was  ever  sen'ed 
upon  the  county  attorney  as  required  by  law. 
The  case-made  must  therefore  be  stricken  from 
the  record.  The  appeal  cannot  be  considered 
upon  the  transcript  of  the  reconl,  because  it  is 
not  certified  to  as  the  law  directs.  The  ap- 
peal must  therefore  be  dismissed. 


STANLEY  T.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma,  March  22,  1912.)  Ap- 
peal from  Caddo  ('ounty  Court;  C.  Ross  Hume, 
Judge.  (Hiarles  Stanley  was  convicted  of  vio- 
lation of  the  prohibition  law.  and  appeals.  Dis- 
missed. Bristow  &  McFadyen  and  W.  W. 
Vaughan,  for  plaintiff  in  error. 

I'ER  CURIAM.  Charles  Stanley,  plaintiff  in 
error,  was  convicted  of  a  violation  of  the  pro- 
hibition law,  and  on  October  14,  1911.  was  sen- 
tenced to  ser\'e  a  terra  of  four  months  in  the 
countj;  jail  and  to  pay  a  fine  of  $:100.  From 
such  judgment  he  appealed,  by  filing  in  this 
court  on  January  IG,  1912.  his  petition  in  er- 
ror with  case-made.  On  this  22d  day  of  March, 
plaintiff  in  error  filed  motion  to  dismiss  said 
appeal,  which  motion  is  allowed.  Wherefore 
the  appeal  is  dismissed,  and  the  cause  remanded 
forthwith  to  the  county  court  of  Caddo  county. 


PORTLAND  SASH  &  DOOR  CO.  v.  PAR- 
KER. (Supreme  Court  of  Oregon.  March  12, 
1912.)  Appeal  from  Circuit  Court,  Multnomah 
County;  Robert  G.  Morrow,  Judge.  Action  by 
the  Portland  Sash  &  Door  Company  against  K. 
B.  Parker.  From  a  judgment  for  defendant, 
plaintiff  appeals.  Reversed,  and  judgment  en- 
tered for  plaintiff.  A.  T.  Lewis,  for  appellant 
J.  F.  Boothe  (Wilbur  &  Spencer  and  Boothe  & 
Richardson,  on   the  brief),  for  respondent. 

BURNETT,  J.  This  is  a  suit  to  foreclose  a 
materialman's  lien  for  materials  furnished  for 
and  used  by  the  defendant  in  the  reconstruction 
of  her  dwelling  house.^  It  is  alleged  by  the 
plaintiff  that  the  materials  were  of  the  reason- 
able value  of  $432.45,  of  which  defendant  has 
paid  $150,  leaving  a  balance  of  $282.45,  for 
which  amount,  with  $75  as  attorney's  fee,  the 
plaintiff  asks  the  court  to  decree  foreclosure. 
The  answer  admits  the  delivery  of  materials 
and  the  payment  of  $150,  but  traverses  the 
allegations  of  their  value.  There  is  affirmative 
matter  In  the  answer  indicating  that  the  doors 
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and  some  of  the  lumber  said  to  be  furnished  bjr 
plaintifT  were  defective,  and  warped  and  shrunk 
after  they  were  set  in  place  in  the  building. 
The  defendant  also  counterclaims  for  damages 
in  the  sum  of  $1,000.  The  new  matter  of  the 
answer  is  denied  by  the  reply.  As  mortgagee, 
Bessie  M.  Teal  was  made  defendant;  but,  as 
that  claim  was  paid  pendente  lite,  it  was 
agreed  by  plaintiff  and  the  defendant  Parker 
that  this  suit  should  be  considered  settled  as 
to  the  mortgagee.  Hence  no  further  notice  of 
that  defendant  is  necessary.  The  circuit  court 
dismissed  the  suit  as  between  the  plaintiff  and 
defendant  Parker,  without  costs  or  disburse- 
ments to  either  party,  and  the  plaintiff  appeals. 
The  question  involved  is  purely  one  of  fact, 
and,  passing  some  questions  about  the  sufficien- 
cy of  the  answer,  we  are  of  the  opinion,  after 
a  careful  perusal  of  the  record,  that  the  pre- 
ponderance of  the  testimony  is  in  favor  of  the 
proposition  that  the  plaintiff  delivered  the  ma- 
terial in  amount  and  quality  substantially  as 
agreed  upon  by  the  parties  and  as  alleged  in 
the  complaint,  that  at  the  time  of  its  delivery  it 
was  in  good  order,  and  that  the  defects  com- 
plained of  are  due  to  conditions  subsequent  for 
which  the  plaintiff  is  not  responsible.  It  was 
agreed  at  the  trial  in  the  circuit  court  that  the 
judge  there  should  fix  the  attorney's  fee  after 
bearing  the  case,  without  any  testimony  directly 
on  the  issue  about  the  reasonableness  of  the 
amount  claimed  for  that  item.  In  pursuance  of 
this  stipulation  the  sum  of  $7.')  was  fixed  as  the 
proper  amount.  To  extend  this  opinion  by  a 
detailed  discussion  of  the  testimony  would  not 
serve  any  good  purpose.  Suffice  it  to  say  that 
the  decree  of  the  circuit  court  is  reversed,  and 
one  here  entered  foreclosing  the  lien  at  $282.- 
45,  with  $75  attorney's  fee.  but  without  costs 
or  disbursements  to  either  party. 


DRISTIG  v.  COLT-MBIA  CANAL  CO.  (two 
cases).  PETERSON  v.  SAME.  Supreme 
Court  of  Washington.     March  2,  1U12.)     De- 


partment 2.  Appeal  from  Superior  Court, 
Walla  Walla  County;  Thoe.  H.  Brents,  Judge. 
Separate  actions  by  Clans  F.  Dristig,  by  Elmer 
D.  Dristig,  and  by  Abraham  Peterson  against 
the  Columbia  Canal  Company.  From  judg- 
ments for  defendant,  plaintiffs  appeal.  Affirm- 
ed. H.  B.  Noland  and  Rader  &  Barker,  for  ap- 
pellants. Shank  &  Smith  and  Pedigo  &  Smith, 
for  respondent. 

PER  CURIAM.  This  is  an  action  to  recover 
from  the  defendant  the  purchase  price  of  a 
certain  tract  of  land  in  Walla  Walla  county 
and  the  value  of  improvements  placed  thereon 
b^  the  plaintiff,  he  having  entered  into  posses- 
sion under  a  contract  for  the  purchase  of  the 
land  with  the  Attalia  Development  Company. 
It  is  admitted  that  the  defendant  has  succeeded 
to  all  the  rights  and  obligations  of  the  Attalia 
Development  Company  under  the  contract. 
There  were  two  other  actions  against  the  de- 
fendant, brought  at  about  the  same  time  and 
resting  on  the  same  state  of  facts— one  by  El- 
mer D.  Dristig;  the  other  by  Abraham  Peter- 
son. The  three  cases  were  by  stipulation  of 
all  parties  tried  together,  and  are  brought  here 
upon  the  same  statement  of  facts,  with  an 
agreement  that  they  may  all  be  disposed  of  on 
the  one  hearing.  The  actions  were  tried  to  the 
court  without  a  jury,  and  a  judgment  of  dis- 
missal was  entered  in  each.  The  actions  are 
here  on  appeal  from  those  judgments.  The 
facts  presented  are  the  same  in  every  material 
particular  as  were  those  in  Skoog  v.  Columbia 
Canal  t'ompany,  which  was  decided  by  this 
court  on  April  13,  1011,  and  reported  in  03 
Wash.  115,  114  Pac.  10.'{4.  Nothing  is  suggest- 
ed tending  to  distinguish  these  cases  from  that. 
The  decision  in  that  case  is,  therefore,  conclu- 
sive on  the  issues  here.  For  the  principles  of 
law  involved,  a  reference  to  that  case  will  be 
sufficient.  Ui)on  the  facts  disclosed  by  the  rec- 
ord, and  in  view  of  the  decision  in  the  Skoog 
Case,  the  court  could  not  have  done  otherwise 
than  enter  the  judgments  of  dismissal.  They 
are  therefore  affirmed. 


End  of  Cases  in  Vol.  121. 
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